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INTRODUCTION.

It may perhaps not be amiss to present briefly the plan of the fol
lowing -work, which is published under the provisions of an act to
authorize the compilation and publication of the laws of the State of
California, passed in April, of the present year. The provisions of
that act allow but a narrow discretion to the compilers, in conse
quence of which, no condensation or alteration of the enrolled copy
has been made, with the exception of verbal corrections, which are
generally contained within brackets, and some corrections in punctua
tion, where the sense obviously required them. In order, however,
to have the work as correct as possible, the printed statutes of the
four preceding sessions have not been implicitly relied upon, but the
enrolled acts, in the office of the Secretary of State, have been care
fully examined, and the text corrected accordingly.
The large amount of legislation incident to the organization of the
government of a new state, has necessarily resulted in many crudities
and imperfections. Laws are left unrepealed which conflict, in many
parts, with each other, while others are evidently badly digested and
hardly answer the ends for which they were enacted. In these cases,
the compilers have not felt at liberty to deviate from the enrolled
copies, nor even to leave out or harmonize conflicting sections or sen
tences, but have referred to the defective or conflicting portions, in
notes at the bottom of the page ; and after thus having called atten
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tion to the defects in question, left the intelligent reader to draw his
own inferences.
All acts of a public and general nature, in force at the close of
the fourth session of the legislature, have been retained in the pre
sent volume. Amended sections have been removed, and the sections,
as amended, inserted in their places. Statutes upon similar subjects
have been brought together, and references are made to subjects of
the same nature contained in different acts. Notes of the decisions
of the Supreme Court of the State have been made and appended
wherever applicable. But one volume of Reports having issued from
the press, and that for the year 1850, and most of the statutes then
in force having been repealed, but few of the decisions then made
apply to the present statute law of the state. Wherever a repealed
section has been taken out, an amendment inserted, or allusion made
to the same subject in different acts, foot notes have been added
referring to the page or chapter of the present volume, where the
same subject is contained, or to the volume and page of the old
statutes from which an amendment has been taken.
The publication of the present volume was commenced before all
the acts of the fourth session of the legislature were received ; in con
sequence of which, a few acts were amended after they were in type,
and the amendments were inserted afterwards, with notes referring
to the original .acts. It is believed that the following are the only
examples of the kind in the work, viz : — The " Act to fix the time
of holding court in the eleventh judicial district of this state," on page
211, is superseded by a general act upon the same subject, on page
932. The "Act to provide for the redemption of Comptroller's war
rants, drawn payable out of the general fund," on page 222, is amended
on page 931. The "Act to provide for the appointment and prescribe
the duties of guardians," on page 154, has an additional section on
page 904. The 182d section of an " Act concerning corporations,"
on page 309, is amended a second time on page 900. Chapter IV.
of an " Act concerning corporations," on page 290, was in type when
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the act repealing it was received. The difficulty could be remedied
only by taking out that chapter and inserting an "Act to authorize
the formation of corporations for the construction of plank or turn
pike roads," in its place, as chapter four of the old act. Fortunately
the new act was about the same length as the old chapter, and on
the same subject This course was accordingly pursued, and foot
notes added referring to the fact. The "Act declaring certain rivers
and creeks navigable," on page 247, is amended on page 916. An
" Act concerning the office of county treasurer," on page 110, is
amended on page 920.
Several acts organizing new counties have been omitted, believing
that they would greatly encumber the work, without adding to its
usefulness. Great care has been taken to present the entire statute
law of the state, of a public and general nature, in the best and most
convenient form, disencumbered of all repealed, expired, and amended
acts. To the whole, marginal notes and a copious index have been
added, which, it is believed, will greatly facilitate reference, and add
to its usefulness. Had a greater discretion and longer time been
allowed to the compilers, much useful matter might have been added,
and a better arrangement obtained. The work, however, is submitted
to the public, with the hope that it may prove more convenient than
the four volumes in which the statute law of the state is now found.
S. GARFIELDE.
Bekicia, August 1st, 1853.
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ACT

To provide for the Compilation and Publication of the Laws of the State of
California, and the Payment thereof.—[Passed April 27, 1863.]
The People of the State of California, represented in Senate and Assembly, do
enact as follows :
Sectios 1. Frederick A. Snyder is hereby appointed and constituted an agent on
the part of the state of California, to compile, codify, and publish the laws of the state
of California in one volume, in the manner hereinafter designated.
Sec. 2. Before entering upon the duties of his agency, said agent shall execute a
bond, in the penal sum of ten thousand dollars, payable to the people of the state of
California, with two or more sureties, to be approved by the governor, for the faithful
performance of the duties enjoined on him by this act, which bond shall be filed in the
office of the secretary of state.
Sac 3. It shall be the duty of said agent to carefully compile and codify all laws
of a public and general nature that may be in force at the close of the present session
of the legislature of the state of California, and combine therewith all such laws as
may be enacted during the present session of said legislature ; to carefully index the
same, and make full marginal notes indicating the contents of each section, and cause
and procure the same to be printed and published in a neat manner, and bound in
leather cover in a strong and durable manner, in convenient form, in one volume.
Sec. 4. In order to enable the said Snyder to carry out the objects of this act, it
shall be the duty of the secretary of state, within thirty days after the close of the
present session of the legislature, to furnish him with certified copies of all laws passed
during the present session of the legislature.
Sec. 5. The volume of compiled laws herein provided for shall be printed on paper
of good quality, with neat long primer type, bound as provided in section three of this
act, and the whole number mentioned in section six shall be delivered by said Snyder
to the secretary of state within six months from the adjournment of the present
legislature.
Sec. 6. The number of copies published according to the provisions of this act shall
be twelve hundred, to be distributed and disposed of in the manner prescribed by law.
Sec. 7. Immediately after said agent shall have filed his bond as herein specified,
it shall be the duty of the comptroller of state to issue his warrant drawn on the trea
surer of state in favor of said Snyder, for the sum of four thousand dollars, payable
oat of the general fund, and when said agent shall deposit in the office of the secretary
of state twelve hundred copies of said compiled and codified statutes, it shall be theduty of the comptroller of state to issue a like warrant, payable out of the same fund;

in favor of said Snyder for the additional sum of six thousand dollars, which shall be
his compensation in full for the twelve hundred copies of said statutes.
Sec. 8. Selucius Garfielde is hereby constituted an examiner, who, in conjunction
with the said Snyder, shall carefully examine any compilation prepared by said Sny
der, and aid in the correction of such compilation, and in making such further com
pilation as may be necessary for the completion and the perfection of the work herein
provided for : Provided, that said Garfielde shall receive no compensation from the
state for such examination.
Sec. 9. On the completion of the examination aforesaid, the examiner mentioned in
section eight shall certify to said agent the correctness of said compilation, which
certificate shall authorize said agent to proceed forthwith to publish the compilation
herein provided for.
Sec 10. Before entering upon their respective duties, the agent and examiner
aforesaid shall be sworn by some person competent to administer oaths, to faithfully
perform the duties imposed upon them by this act.
Sec. 11. All laws, and ports of laws, conflicting with the provisions of this act, are
hereby repealed.
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INDEPENDENCE.
1 7 7 6.

THE PSAMMOUS DECLARATION OF THE THIRTEEN UNITED STATES OF
AMERICA IN CONGRESS ASSEMBLED.
When, in the course of human events, it becomes necessary for Declaration of
one people to dissolve the political bands which have connected I"Jepe°Jc'ire'
them with another, and to assume among the powers of the earth
the separate and equal station to which the laws of nature and of
nature's God entitle them, a decent respect to the opinions of man
kind requires that they should declare the causes which impel them
to the separation.
We hold these truths to be self-evident ; that all men are created
equal; that they are endowed by their Creator with certain un
alienable rights ; that among these are life, liberty, and the pursuit
of happiness ; that, to secure these rights, governments are instituted
among men, deriving their just powers from the consent of the gov
erned; that, whenever any form of government becomes destructive
of these ends, it is the right of the people to alter or to abolish it,
and to institute new government, laying its foundation on such
principles, and organizing its powers in such form, as to them shall
seem most likely to effect their safety and happiness. Prudence,
indeed, will dictate that governments long established should not be
changed for light and transient causes ; and, accordingly, all expe
rience hath shown that mankind are more disposed to suffer, while
evils are sofferable, than to right themselves by abolishing the forms
to which they are accustomed. But when a long train of abuses
and usurpations, pursuing invariably the same object, evinces a de
sign to reduce them under absolute despotism, it is their right, it is
their duty, to throw off such government, and to provide new guards
for their future security. Such has been the patient sufferance of
these colonies, and such is now the necessity which constrains them
to alter their former systems of government. The history of the
present king of Great Britain is a history of repeated injuries and
1
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Declaration of usurpations, *U having in direct object the establishment of an absoindepondence.
|yranny 0Ter these states. To prove this, let facts be submit
ted to a candid world :—
He has refused his assent to laws the most wholesome and neces
sary for the public good.
He has forbidden his governors to pass laws of immediate and
pressing importance, unless suspended in their operation till his
assent should be obtained ; and, when so suspended, he has utterly
neglected to attend to them.
He has refused to pass other laws for the accommodation of large
districts of people, unless those people would relinquish the right
of representation in the legislature—a right inestimable to them,
and formidable to tyrants only.
He has called together legislative bodies at places unusual, un
comfortable, and distant from the repository of their public records,
for the sole purpose of fatiguing them into compliance with his
measures.
He has dissolved representative houses repeatedly for opposing
with manly firmness his invasions on the rights of the people.
He has refused, for a long time after such dissolutions, to cause
others to be elected ; whereby the legislative powers, incapable of
annihilation, have returned to the people at large for their exercise
—the state remaining, in the mean time, exposed to all the dangers
of invasion from without and convulsions within.
He has endeavored to prevent the population of these states—for
that purpose obstructing the laws of naturalization of foreigners,
refusing to pass others to encourage their migration hither, and rais
ing the conditions of new appropriations of lands.
He has obstructed the administration of justice, by refusing his
assent to laws for establishing judiciary powers.
He has made judges dependent on his will alone for the tenure
of their offices and the amount and payment of their salaries.
He has erected a multitude of new offices, and sent hither swarms
of officers to harass our people and eat out their substance.
He has kept among us, in times of peace, standing armies, without
the consent of our legislatures.
He has affected to render the military independent of, and supe
rior to, the civil power.
He has combined with others to subject us to a jurisdiction foreign
to our constitution, and unacknowledged by our laws—giving his
assent to their acts of pretended legislation.
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For quartering large bodies of armed troops among us ;
Independence.
For protecting them, by a mock trial, from punishment for any
murders which they should commit on the inhabitants of these
states ;
For cutting off our trade with all parts of the world ;
For imposing taxes on us without our consent ;
For depriving us, in many cases, of the benefits of trial by jury ;
For transporting us beyond seas to be tried for pretended of
fences ;
For abolishing the free system of English laws in a neighboring
province, establishing therein an arbitrary government, and enlarging
its boundaries, so as to render it at once an example and fit instru
ment for introducing the same absolute rule into these colonies ;
For taking away our charters, abolishing our most valuable laws,
and altering, fundamentally, the forms of our governments ;
For suspending our own legislatures, and declaring themselves in
vested with power to legislate for us in all cases whatsoever.
He has abdicated government here by declaring us out of his pro
tection and waging war against us.
He has plundered our seas, ravaged our coasts, burnt our towns,
and destroyed the lives of our people.
He is at this time transporting large armies of foreign mercena
ries to complete the works of death, desolation, and tyranny, already
begun, with circumstances of cruelty and perfidy scarcely paralleled
in the most barbarous ages, and totally unworthy the head of a
civilized nation.
He has constrained our fellow-citizens, taken captive on the high
seas, to bear arms against their country, to become the executioners
of their friends and brethren, or to fall themselves by their hands.
He has excited domestic insurrections among us, and has en
deavored to bring on the inhabitants of our frontiers the merciless
Indian savages, whose known rule of warfare is an undistinguished
destruction of all ages, sexes, and conditions.
In every stage of these oppressions, we have petitioned for redress
in the most humble terms. Our repeated petitions have been an
swered only by repeated injury. A prince, whose character is thus
marked by every act which may define a tyrant, is unfit to be the
ruler of a free people.
Nor have we been wanting in attentions to our British brethren.
We have warned them, from time to time, of attempts, by their leg
islature, to extend an unwarrantable jurisdiction over us. We have
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Declaration of reminded them of the circumstances of our emigration and settleTndepeodence^ ment. here. We have appealed to their native justice and mag
nanimity, and we have conjured them, by the ties of our common
kindred, to disavow these usurpations, which would inevitably inter
rupt our connexions and correspondence. They, too, have been
deaf to the voice of justice and of consanguinity. We must, there
fore, acquiesce in the necessity which denounces our separation, and
hold them, as we hold the rest of mankind, enemies in war, in peace,
friends.
We, therefore, the representatives of the United States of Amer
ica, in General Congress assembled, appealing to the Supreme Judge
of the world for the rectitude of our intentions, do, in the name,
and by the authority of the good people of these colonies, solemnly
publish and declare that these united colonies are, and of right
ought to be, free and independent states ; that they are absolved
from all allegiance to the British Crown, and that all political con
nexion between them and the State of Great Britain is, and ought
to be, totally dissolved ; and that, as free and independent states,
they have full power to levy war, conclude peace, contract alliances,
establish commerce, and to do all other acts and things which inde
pendent states may of right do. And for the support of this decla
ration, with a firm reliance on the protection of Divine Providence,
we mutually pledge to each other our lives, our fortunes, and our
sacred honor.
The foregoing declaration was, by order of Congress, engrossed
and signed by the following members :—
John Hancock,
Samuel Adams,
John Adams,
Robert Treat Paine,
Elbridge Gerry,
Josiah Bartlett,
William Whipple,
Matthew Thornton,
Stephen Hopkins,
William Ellery,
C-esar Rodney,
Gsorge Read,
Thomas M'Kean,
Roger Sherman,
Samuel Huntington,
William Williams,

Oliver Wolcott,
Samuel Chase,
William Paca,
Thomas Stone,
Charles Carroll, of Carrollton.
William Floyd,
Philip Livingston,
Francis Lewis,
Lewis Morris,
George Wythe,
Richard Henry Lee,
Thomas Jefferson,
Benjamin Harrison,
Thomas Nelson, jr.,
Francis Lightfoot Lee,
Carter Braxton,
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Richard Stockton,
John Witherspoox,
Francis Hofkinson,
John Hart,
Abraham Clark,
William Hooper,
Joseph Hewes,
John Penn,
Robert Morris,
Benjamin Rush,
Benjamin Franklin,
John Morton,

GEORGE ClyMER,
JAMES SmiTHE,
George Taylor,
James Wilson,
George Ross,
Edward Rctledge,
Thomas Heyward, jr.,
Thomas Lynch, jr.,
Arthur Middleton,
Button Gwinnett,
Lyman Hall,
George Walton.
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PREAMBLE.
coMtitution
\yE) the people of the United States, in order to form a more perunited states. ^ec* union, establish justice, insure domestic tranquillity, provide for
the common defence, promote the general welfare, secure the blessings
of liberty to ourselves and our posterity, do ordain and establish this
constitution for the United States of America.
ARTICLE I.
Of the Legislative Power.
Section 1. All legislative powers herein granted shall be vested in
a Congress of the United States, which shall consist of a Senate and
House of Representatives.
Of the House of Representatives.
Section 2. The House ofRepresentatives shall be composed of mem
bers chosen every second year by the people of the several states,
and the electors in each state shall have the qualifications requisite
for electors of the most numerous branch of the state legislature.
No person shall be a representative who shall not have attained to
the age of twenty-five years, and been seven years a citizen of the
United States, and who shall not, when elected, be an inhabitant in
that state in which he shall be chosen.
Representatives and direct taxes shall be apportioned among the
several states which may be included within this Union, according to
their respective numbers, which shall be determined by adding to the
whole number of free persons, including those bound to service for a
term of years, and excluding Indians not taxed, three fifths of all
other persons. The actual enumeration shall be made within three
years after the first meeting of the Congress of the United States, and
within every subsequent term of ten years, in such manner as they
shall by law direct. The number of representatives shall not exceed
one for every thirty thousand, but each state shall have at least one
representative ; and, until such enumeration shall be made, the state
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of New Hampshire shall be entitled to choose three, Massachusetts Constitution
eight. Rhode Island and Providence Plantations one, Connecticut five, united states.
New York six, New Jersey four, Pennsylvania eight, Delaware one,
Maryland six, Virginia ten, North Carolina five, South Carolina five,
and Georgia three.
When vacancies happen in the representation from any state, the
executive authority thereof shall issue writs of election to fill such
vacancies.
The House of Representatives shall choose their Speaker and other
officers ; and shall have the sole power of impeachment.
Of the Senate.
Section 3. The Senate of the United States shall be composed of
two senators from each state, chosen by the legislature thereof, for six
years ; and each senator shall have one vote.
Immediately after they shall be assembled in consequence of the
first election, they shall be divided as equally as may be into three
classes. The seats of the senators of the first class shall be vacated
at the expiration of the second year, of the second class at the ex
piration of the fourth year, and of the third class at the expiration
of the sixth year, so that one third may be chosen every second year ;
and if vacancies happen by resignation, or otherwise, during the re
cess of the legislature of any state, the executive thereof may make
temporary appointments until the next meeting of the legislature,
which shall then fill such vacancies.
No person shall be a senator who shall not have attained to the age
of thirty years, and been nine years a citizen of the United States,
and who shall not, when elected, be an inhabitant of that state for
which he shall be chosen.
The Vice President of the United States shall be President of the
Senate, but shall have no vote, unless they be equally divided.
The Senate shall choose their other officers, and have a President
pro tempore, in the absence of the Vice President, or when he shall
exercise the office of President of the United States.
The Senate shall have the sole power to try all impeachments :
when sitting for that purpose, they shall be on oath or affirmation.
When the President of the United States is tried, the Chief Justice
shall preside : And no person shall be convicted without the concur
rence of two-thirds of the members present.
Judgment in cases of impeachment shall not extend further than to
removal from office, and disqualification to hold and enjoy any office
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" constitution 0f honor, trust, or profit, under the United States ; but the party conUnitedsutes judgment,
victed sha.llandnevertheless
punishmentbe
according
liable and
to law.
subject to indictment, trial,

Manner of Electing Members.
Section 4. The times, places, and manner of holding elections for
senators and representatives, shall be prescribed in each state by the
legislature thereof; but the Congress may at any time, by law, make
or alter such regulations, except as to the places of choosing senators.
Congress to Assemble Annually.
The Congress shall assemble at least once in every year, and such
meeting shall be on the first Monday in December, unless they shall
by law appoint a different day.
Powers.
Section 5. Each House shall be the judge of the elections, returns,
and qualifications of its own members, and a majority of each shall
constitute a quorum to do business; but a smaller number may
adjourn from day to day, and may be authorized to compel the attend
ance of absent members, in such manner, and under such penalties,
as each House may provide.
Each House may determine the rules of its proceedings, punish its
members for disorderly behavior, and, with the concurrence of twothirds, expel a member.
Each House shall keep a journal of its proceedings, and from time '
to time publish the same, excepting such parts as may, in their judg
ment, require secrecy ; and the yeas and nays of the members of
either House on any question shall, at the desire of one-fifth of those
present, be entered on the journal.
Neither House, during the session of Congress, shall, without the
consent of the other, adjourn for more than three days, nor to any
other place than that in which the two Houses shall be sitting.
Compensation, etc., of Members.
Section 6. The senators and representatives shall receive a com
pensation for their services, to be ascertained by law, and paid out of
the treasury of the United States. They shall, in all cases except
treason, felony, and breach of the peace, be privileged from arrest
during their attendance at the session of their respective Houses, and
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in going to and returning from the same ; and for any speech or debate
of ti
in either House, they shall not be questioned in any other place.
United i
No senator or representative shall, during the time for which he "
was elected, be appointed to any civil office under the authority of the
United States, which shall have been created, or the emoluments
whereof shall have been increased during such time ; and no person
holding any office under the United States, shall be a member of
either House during his continuance in office.
Maimer of Passing Bills, etc.
Section 7. All bills for raising revenue shall originate in the
House of Representatives ; but the Senate may propose or concur
with amendments as on other bills.
Every bill which shall have passed the House of Representatives
and the Senate, shall, before it become a law, be presented to the
President of the United States ; if he approve he shall sign it, but if
not he shall return it, with his objections, to that House in which it
shall have originated, who shall enter the objections at large on their
journal, and proceed to reconsider it. If, after such reconsideration,
two thirds of that House shall agree to pass the bill, it shall be sent,
together with the objections, to the other House, by which it shall
likewise be reconsidered, and if approved by two thirds of that
House, it shall become a law. But in all such cases the votes of
both Houses shall be determined, by yeas and nays, and the names of
the persons voting for and against the bill shall be entered on the
journal of each House respectively. If any bill shall not be returned
by the President within ten days (Sunday excepted) after it shall
have been presented to him, the same shall be a law, in like manner
as if he had signed it, unless the Congress by their adjournment pre
vent its return, in which case it shall not be a law.
Every order, resolution, or vote, to which the concurrence of the
Senate and House of Representatives may be necessary (except on a
question of adjournment), shall be presented to the President of the
United States; and, before the same shall take effect, shall be
approved by him, or being disapproved by him, shall be re-passed by
two thirds of the Senate and House of Representatives, according to
the rules and limitations prescribed in the case of a bill.
Power of Congress.
Section- 8. The Congress shall have power to lay and collect taxes,
duties, imposts and excises, to pay the debts and provide for the
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Constitution common defence and general welfare of the United States ; but all
rated gtates duties, imposts, and excises shall be uniform throughout the United
States;
To borrow money on the credit of the United States ;
To regulate commerce with foreign nations, and among tho several
states, and with the Indian tribes ;
To establish an uniform rule of naturalization, and uniform laws
on the subject of bankruptcies throughout the United States ;
To coin money, regulate the value thereof, and of foreign coin, and
fix the standard of weights and measures ;
To provide for the punishment of counterfeiting the securities and
current coin of the United States ;
To establish post-offices and post-roads ;
To promote the progress of science and useful arts, by securing
for limited times to authors and inventors the exclusive right to their
respective writings and discoveries ;
To constitute tribunals inferior to the Supreme Court ;
To define and punish piracies and felonies committed on the high
seas, and offences against the law of nations ;
To declare war, grant letters of marque and reprisal, and make
rules concerning captures on land and water ;
To raise and support armies, but no appropriation of money to
that use shall be for a longer term,than two years;
To provide and maintain a navy ;
To make rules for the government, and regulation of the land and
naval forces ;
To provide for calling forth the militia to execute the laws of the
Union, suppress insurrections and repel invasions ;
To provide for organizing, arming, and disciplining the militia,
and for governing such part of them as may be employed in the ser
vice of the United States, reserving to the states respectively, the
appointment of the officers, and the authority of training the militia
according to the discipline prescribed by Congress ;
To exercise exclusive legislation in all cases whatsoever, over such
district (not exceeding ten miles square) as may, by cession of par
ticular States, and the acceptance of Congress, become the seat of
the government of the United States, and to exercise like authority
over all places purchased by the consent of the legislature of the
state in which the same shall be, for the erection of forts, magazines,
arsenals, dockyards, and other needful buildings ; — And
To make all laws which shall be necessary and proper for carrying
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into execution the foregoing powers, and all other powers vested by Constitution
this constitution in the government of the United States, or in any Vnitei states
department or officer thereof.
limitation of the Powers of Congress.
Sectiox 9. The migration or importation of such persons as any
of the states now existing shall think proper to admit, shall not be
prohibited by the Congress prior to the year one thousand eight
hundred and eight, but a tax or duty may be imposed on such im
portation, not exceeding ten dollars for each person.
The privilege of the writ of habeas corpus shall not be suspended,
unless when in cases of rebellion or invasion the public safety may
require it.
No bill of attainder or ex post facto law shall be passed.
No capitation, or other direct tax shall be laid, unless in pro
portion to the census or enumeration hereinbefore directed to be
taken.
No tax or duty shall be laid on articles exported from any state.
No preference shall be given by any regulation of commerce or
revenue to the ports of one state over those of another : nor shall
vessels bound to, or from, one state, be obliged to enter, clear, or pay
duties in another.
No money shall be drawn from the treasury, but in consequence
of appropriations made by law ; and a regular statement and account
of the receipts and expenditures of all public money shall be published
from time to time.
No title of nobility shall fee granted by the United States : And
no person holding any office of profit or trust under them, shall,
without the consent of the Congress, accept of any present, emolu
ment, office, or title, of any kind whatever, from any king, prince, or
foreign state.
Limitation of the Powers of the Individual States.
Section 10. No state shall enter into any treaty, alliance, or
confederation ; grant letters of marque and reprisal ; coin money ;
emit bills of credit ; make anything but gold and silver coin a tender
in payment of debts ; pass any bill of attainder, ex post facto law,
or law impairing the obligation of contracts, or grant any title of
nobility.
No state shall, without the consent of the Congress, lay any im
posts or duties on imports or exports, except what may be absolutely

12

CONSTITUTION OF THE UNITED STATE3.

constitution necessary for executing its inspection laws : and the net produce of
United states. a^ duties and imposts, laid by any state on imports or exports, shall
be for the use of the treasury of the United States ; and all such
laws shall be subject to the revision and control of the Congress.
No state shall, without the consent of Congress, lay any duty of
tonnage, keep troops, or ships of war, in time of peace, enter into any
agreement or compact with another state, or with a foreign power, or
engage in war, unless actually invaded, or in such imminent danger
as will not admit of delay.
ARTICLE II.
Executive Power.
Section 1. The executive power shall be vested in a President of
the United States of America. He shall hold his office during the
term of four years, and together with the Vice President, chosen for
the same term, be elected as follows :
Manner of Electing.
Each state shall appoint, in such manner as the legislature thereof
may direct, a number of electors, equal to the whole number of
senators and representatives to which the state may be entitled in
the Congress : but no senator or representative, or person holding
an office of trust or profit under the United States, shall be appointed
an elector.
[The electors shall meet in their respective states, and vote by
ballot for two persons, of whom one at least shall not be an inhabitant
of the same state with themselves. And they shall make a list of all
the persons voted for, and of the number of votes for each ; which
list they shall sign and certify, and transmit sealed to the seat of the
government of the United States, directed to the President of the
Senate. The President of the Senate shall, in the presence of the
Senate and House of Representatives, open all the certificates,
and the votes shall then be counted. The person having the greatest
number of votes shall be the President, if such number be a majority
of the whole number of electors appointed ; and if there be more than
one who have such majority, and have an equal number of votes,
then the House of Representatives shall immediately choose by ballot
one of them for President; and if no person have a majority, then
from the five highest on the list the said House shall in like manner
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choose the President But in choosing the President, the votes shall com»dhiUon
be taken by states, the representation from each state having one United statw.
vote ; a quorum for this purpose shall consist of a member or memhers, from two thirds of the states, and a majority of all the states
shall be necessary to a choice. In every case, after the choice of the
President, the person having the greatest number of votes of the
electors shall be the Yice President But if there should remain two
or more who have equal votes, the Senate shall choose from them by
ballot the Vice President.]
Time of Choosing Electors.
The Congress may determine the time of choosing the electors, and
the day on which they shall give their votes; which day shall be the
same throughout the United States.
Who Eligible.
No person except a natural born citizen, or a citizen of the United
States, at the time of the adoption of this constitution, shall be eligi
ble to the office of President; neither shall any person be eligible to
that office who shall not have attained the age of thirty-five years,
and been fourteen years a resident within the United States.
When the President's Power devolves on the Vice President.
In case of the removal of the President from office, or of his death,
resignation, or inability to discharge the powers and duties of the
said office, the same shall devolve on the Vice President, and the
Congress may by law provide for the case of removal, death, resig
nation, or inability, both of the President and Vice President, de
claring what officer shall then act as President, and such officer shall
act accordingly, until the disability be removed, or a President shall
be elected.
President's Compensation.

,

The President shall, at stated times, receive for his services a com
pensation, which shall neither be increased nor diminished during the
period for which he shall have been elected, and he shall not receive
within that period any other emolument from the United States, or
any of them.
Oath.
Before he enter on the execution of his office, he shall take the
following oath or affirmation:—"I do solemnly swear (or affirm) that
9
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CODoSfth"i0n 1 wiU faithfully execute the offioe of President of the United States,
Uuited states. and wiU> to the best of my ability, preserve, protect, and defend the
constitution of the United States."
Poivers and Duties.
Section 2. The President shall be commander-in-chief of the army
and navy of the United States, and of the militia of the several states
when called into the actual service of the United States; he may re
quire the opinion, in writing, of the principal officer in each of the
executive departments, upon any subject relating to the duties of their
respective offices, and he shall have power to grant reprieves and
pardons for offences against the United States, except in cases of im
peachment.
He shall have power, by and with the advice and consent of the Sen
ate, to make treaties, provided two-thirds of the senators present con
cur; and he shall nominate, and by and with the advice and consent of
the Senate^ shall appoint ambassadors, other public ministers and con
suls, judges of the Supreme Court, and all other officers of the United
States, whose appointments are not herein otherwise provided for, and
which shall be established by law; but the Congress may by law vest
the appointment of such inferior officers, as they think proper, in the
President alone, in the courts of law, or in the heads of departments.
The President shall have power to fill up all vacancies that may
happen during the recess of the Senate, by granting commissions
which shall expire at the end of their next session.
Section 3. He shall, from time to time, give to the Congress in
formation of the state of the Union, and recommend to their consid
eration such measures as he shall judge necessary and expedient ; he
may, on extraordinary occasions, convene both Houses, or either of
them, and in case of disagreement between them, with respect to the
time of adjournment, he may adjourn them to such time as he shall
think proper; he shall receive ambassadors and other public minis
ters ; he shall take care that the laws be faithfully executed, and shall
commission all the officers of the United States.
Officers Removed.
Section 4. The President, Vice President, and all civil officers of
the United States, shall be removed from office, on impeachment for,
and conviction of, treason, bribery, or other high crimes and misde
meanors.
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AKTICLE III.
Of the Judiciary.
Section 1. The judicial power of the United States shall be vest- constitution
ed in one Supreme Court, and in such inferior courts as the Congress „ ,of.t?e
r
°
United Statu.
may from time to time ordain and establish. The judges, both of the
Supreme and inferior courts, shall hold their offices during good be
havior, and shall, at stated times, receive for their services a compen
sation which shall not be diminished during their continuance in office.
Section 2. The judicial power shall extend to all cases, in law and
equity, arising under this constitution, the laws of the United States,
and treaties made, or which shall be made, under their authority ;—
to all cases affecting ambassadors, other public ministers and consuls;
—to all cases of admiralty and maritime jurisdiction ;—to contro
versies to which the United States shall be a party ;—to controver
sies between two or more states ;—between a state and citizens of
another state ;— between citizens of different states;—between citi
zens of the same state claiming lands under grants of different states,
and between a state, or the citizens thereof, and foreign states, citi
zens or subjects.
(
Jurisdiction of Supreme Court.
In all cases affecting ambassadors, other public ministers and con
suls, and those in which a state shall be a party, the Supreme Court
shall have original jurisdiction. In all the other cases before mention
ed, the Supreme Court shall have appellate jurisdiction, both as to
law and fact, with such exceptions, and under such regulations as the
Congress shall make.
Of Trials for Crimes.
The trial of all crimes, except in cases of impeachment, shall be by
jury ; and such trial shall be held in the state where the said crimes
shall have been committed ; but when not committed within any state,
the trial shall be at such place or places as the Congress may by
law have directed.
Of Treason.
Section 3. Treason against the United States shall consist only in
levying war against them, or in adhering to their enemies, giving them
aid and comfort.
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Constitution
No person shall be convicted of treason unless on the testimony of
of the
United States. two witnesses to the same overt act, or on confession in open court.
The Congress shall have power to declare the punishment of trea
son, but no attainder of treason shall work corruption of blood, or
forfeiture except during the life of the person attainted.
ARTICLE IV.
State Acts.
Section 1. Full faith and credit shall be given in each state to the
public acts, records, and judicial proceedings of every other state.
And the Congress may by general laws prescribe the manner in which
such acts, records, and proceedings shall be proved, and the effect
thereof.
Privileges of Citizens.
Section 2. The citizens of each state shall be entitled to all privi
leges and immunities of citizens in the several states.
A person charged in any state with treason, felony, or other crime,
who shall flee from justice, and be found in another state, shall, on
demand of the executive authority of the state from which he fled,
be delivered up, to be removed to the state having jurisdiction of the
crime.
Runaways to be delivered up.
No person held to service. or labor in one state, under the laws
thereof, escaping into another, shall, in consequence of any law or
regulation therein, be discharged from such service or labor, but shall
be delivered up on claim of the party to whom such service or labor
may be due.
New Slates.
Section 3. New states may be admitted by the Congress into this
Union ; but no new state shall be formed or erected within the juris
diction of any other state ; nor any state be formed by the junction
of two or more states, or parts of states, without the consent of the
legislatures of the states concerned as well as of the Congress.
Territorial and other Property.
The Congress shall have power to dispose of and make all needful
rules and regulations respecting the territory or other property be
longing to the United States ; and nothing in this constitution shall
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be so construed as to prejudice any claims of the United States, or of Constitution
of the
any particular state.
United States.
Section 4. The United States shall guarantee to every state in this
Union a republican form of government, and shall protect each of
them against invasion ; and, on application of the legislature, or of
the executive ( when the legislature cannot be convened), against do
mestic violence.
ARTICLE V.
Amendments.
The Congress, whenever two thirds of both Houses shall deem it
necessary, shall propose amendments to this constitution, or, on the
application of the legislatures of two thirds of the several states,
shall call a convention for proposing amendments, which, in either
case, shall be valid to all intents and purposes, as part of this consti
tution, when ratified by the legislatures of three fourths of the sever
al states, or by conventions in three fourths thereof, as the one or the
other mode ofratification may be proposed by the Congress ; provided
that no amendment which may be made prior to the year one thou
sand eight hundred and eight shall in any manner affect the first and
fourth clauses in the ninth section of the first article ; and that no
state, without its consent, shall be deprived of its equal suffrage in
the Senate.
ARTICLE VI.
Debts.
All debts contracted and engagements entered into, before the
adoption of this constitution, shall be as valid against the United
States under this constitution, as under the confederation.
Supreme Law of the Land.
This constitution, and the laws of the United States which shall be
made in pursuance thereof; and all treaties made, or which shall be
made, under the authority of the United States, shall be the supreme
law of the land ; and the judges in every state shall be bound there
by, anything in the constitution or laws of any state to the contrary
notwithstanding.
Oath.—No Religious Test.
The senators and representatives before mentioned, and the members
of the several state legislatures, and all executive and judicial offi
cers, both of the United States and of the several states, shall be bound,
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by oath or affirmation, to support this constitution : but no religious
test shall ever be required as a qualification to any office or public
trust under the United States.
ARTICLE VII.
The ratification of the conventions of nine states shall be sufficient
for the establishment of this constitution between the states so ratify
ing the same.
Done in convention by the unanimous consent of the states present, the
seventeenth day of September, in the year of our Lord one thou
sand seven hundred and eighty-seven, and of the independence of
the United States of America the twelfth. In witness whereof we
have hereunto subscribed our names.
Geo. Washington,
President, and Deputy from Virginia.
Delaimre.
New Hampshire.
John Langdon,
George Reed,
Nicholas Gilman.
Gunning Bedford, Jr.,
John Dickinson,
Massachusetts.
Richard Bassett,
Nathaniel Gorham,
Jacob Broom.
Rufus King.
Maryland.
Connecticut.
James M'Henry,
William Samuel Johnson,
Daniel, of St. Tho. Jenifer,
Roger Sherman.
Daniel Carroll.
New York.
Alexander Hamilton.
New Jersey.
William Livingston,
David Brearley,
William Paterson,
Jonathan dayton.
Pennsylvania.
Benjamin Franklin,
Thomas Mifflin,
Robert Morris,
George Clymer,
Thomas Fitzsimons,
Jabed Ingersoll,
James Wilson,
Gouvekneur Morris.
Attest:

' Virginia.
John Blair,
James Madison, Jr.
North Carolina.
William Blount,
Richard Dobbs Spaight,
Hugh Williamson.
South Carolina.
John Rutledge,
Charles C Pinckney,
Charles Pinckney,
Pierce Butler.
Georgia.
William Few,
Abraham Baldwin.
William Jackson, Se into

AMENDMENTS
TO THE CONSTITUTION OP THE UNITED STATES, RATIFIED ACCORDING TO TIIE
PROVISIONS OF THE FIFTH ARTICLE OP THE FOREQOING CONSTITUTION.

Free Exercise of Religion, etc.
Article the pirst. Congress shall make no law respecting an Amendment!
establishment of religion, or prohibiting the free exercise thereof; or Con^j'^uOI1
abridging the freedom of speech, or of the press ; or the right of the
people peaceably to assemble, and to petition the government for a
redress of grievances.
Right to bear Arms.
Article the second. A well regulated militia being necessary to
the security of a free state, the right of the people to keep and bear
arms shall not be infringed.
No Soldier to be Billeted, etc.
Article the third. No soldier shall, in time of peace, be quartered
in any house, without the consent of the owner ; nor in time of war,
but in a manner to be prescribed by law.
Unreasonable Searches Prohibited.
Article the fourth. The right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no warrants shall issue, but upon
probable cause, supported by oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be
seized.
Criminal Proceedings.
Article the fifth. No person shall be held to answer for a capital,
or otherwise infamous crime, unless on a presentment or indictment
of a grand jury, except in cases arising in the land or naval forces,
or in the militia, when in actual service in time of war or public
danger ; nor shall any person be subject for the same offence to be
twice put in jeopardy of life or limb ; nor shall bo compelled in any
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Amendment* criminal case to be a witness against himself, nor be deprived of life,
constitution, liberty, or property, without due process of law ; nor shall private
"
property be taken for public use, without just compensation.
Mode of Trial.
Abticle the sixth. In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an impartial jury of
the state and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law, and to
be informed of the nature and cause of the accusation ; to be con
fronted with the witnesses against him ; to have compulsory process
for obtaining witnesses in his favor, and to have the assistance of
counsel for his defence.
Right of Trial by Jury.
Article the seventh. In suits at common law, where the value in
controversy shall exceed twenty dollars, the right of trial by jury
shall be preserved, and no fact, tried by a jury, shall be otherwise re
examined in any court of the United States, than according to the
rules of the common law.
Bail, Fines.
Article the eighth. Excessive bail shall not be required, nor ex
cessive fines imposed, nor cruel and unusual punishments inflicted.
Rights not Enumerated.
Article the ninth. The enumeration in the constitution of certain
rights, shall not be construed to deny or disparage others retained by
the people.
Powers Reserved.
Article the tenth. The powers not delegated to the United
States, by the constitution, nor prohibited by it to the states, are re
served to the states respectively, or to the people.
[The following amendment was proposed at the second session of
the third Congress. It is printed in the Laws of the United States,
1st vol., p. 73, as Article 11.]
limitation of Judicial Power.
Article the eleventh. The judicial power of the United States
shall not be construed to extend to any suit in law or equity, com
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meneed or prosecuted against one of the United States by citizens of
another state, or by citizens or subjects of any foreign state.
Constitution.
[The three following sections were proposed as amendments at the
first session of the eighth Congress. They are printed in the Laws
of the United States as Article 12.]
Election of President.
Article the twelfth. The electors shall meet in their respective
states, and rote by ballot for President and Vice President, one of
whom, at least, shall not be an inhabitant of the same state with
themselves; they shall name in their ballots the person voted for as
President, and in distinct ballots the person voted for as Vice Presi
dent, and they shall make distinct lists of all persons voted for as
President, and of all persons voted for as Vice President, and of the
number of votes for each, which lists they shall sign and certify, and
transmit sealed to the seat of the government of the United States,
directed to the President of the Senate;—the President of the Senate
shall, in the presence of the Senate and House of Representatives,
open all the certificates, and the votes shall then be counted;—the
person having the greatest number of votes for President, shall be
the President, if such a number be a majority of the whole number
of electors appointed; and if no person have such a majority, then
from the persons having the highest numbers, not exceeding three on
the list of those voted for as President, the House of Representatives
shall choose immediately, by ballot, the President. But in choosing
the President, the votes Bhall be taken by states, the representation
from each state having one vote ; a quorum for this purpose shall
consist of a member or members from two-thirds of the states, and a
majority of all the states shall be necessary to a choice. And if the
House of Representatives shall not choose a President whenever the
right of choice shall devolve upon them, before the fourth day of
March next following, then the Vice President shall act as President,
as in the case of the death or other constitutional disability of the
President. The person having the greatest number of votes as Vice
President, shall be the Vice President, if such number be a majority
of the whole number of electors appointed, and if no person have a
majority, then from the two highest numbers on the list, the Senate
shall choose the Vice President ; a quorum for the purpose shall
consist of two-thirds of the whole number of senators, and a majority
of the whole number shall be necessary to a choice. But no person
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constitutionally ineligible to the office of President shall be elig:
10 'ht
to that of Vice President of the United States.
Constitution.
Note.—Another amendment was proposed as Article xiii., at
second session of the eleventh Congress, but, not having been rati
by a sufficient number of states, has not yet become valid as a ]
of the constitution of the United States. It is erroneously givei
a part of the constitution, in page 74, vol. i., Laws of the Uni
States.

TREATY

OF

PEACE,

FRIENDSHIP,

LIMITS,

AND SETTLEMENT,
BETWEEN THE UNITED STATES OF AMERICA AND THE MEXICAN REPUBLIC
Dated at Guadalupe Hidalgo, 2d February, 1848.
Exchanged at Queretaro, 30th May, 1848.
Ratified by the President U. S., 16th March, 1848.
Prodaimtd by the President U. S., 4th July, 1848.

BT THE PRESIDENT OF THE UNITED STATES OF AMERICA.
A PROCLAMATION.
Whereas a Treaty of Peace, Friendship, Limits, and Settlement, £^t7 °'hP
between the United States of America and the Mexican Republic, ^ Mell,
was concluded and signed at the City of Guadalupe Hidalgo, on the
second day of February, one thousand eight hundred and forty-eight,
which Treaty, as amended by the Senate of the United States, and
being in the English and Spanish languages, is word for word as
follows :—
In the name of Almighty God :
The United States of America and the United Mexican States,
animated by a sincere desire to put an end to the calamities of the
war which unhappily exists between the two Republics, and to es
tablish upon a solid basis relations of peace and friendship, which
shall confer reciprocal benefits upon the citizens of both, and assure
the concord, harmony, and mutual confidence, wherein the two people
should live, as good neighbors, have for that purpose appointed their
respective plenipotentiaries—that is to say, the President of the
United States has appointed Nicholas P. Trist, a citizen of the
United States, and the President of the Mexican Republic has ap
pointed Don Luis Gonzaga Cuevas, Don Bernardo Couto, and Don
Miguel Atristain, citizens of the said Republic, who, after a recipro
cal communication of their respective full powers, have, under the
protection of Almighty God, the author of peace, arranged, agreed
upon, and signed the following
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Treaty of Peace, Frie?idship, Limits, and Settlement, between the
United States of America and the Mexican Republic.
article I.
Treaty of Peace There shall be firm and universal peace between the United States
between the u. s. 0f _Ajuer;ca an(i the Mexican Republic, and between their respective
and Mexico.
.
....
,
.,
.
_
countries, territories, cities, towns, and people, without exception of
places or persons.
ARTICLE II.
Immediately upon the signature of this Treaty, a convention shall
be entered into between a commissioner or commissioners appointed
by the General-in-Chief of the forces of the United States, and such
as may be appointed by the Mexican government, to the end that a
provisional suspension of hostilities shall take place, and that, in the
places occupied by the said forces, constitutional order may be re
established, as regards the political, administrative, and judicial
branches, so far as this shall be permitted by the circumstances of
military occupation.
article m.
Immediately upon the ratification of the present Treaty by the
government of the United States, orders shall be transmitted to the
commanders of their land and naval forces, requiring the latter (pro
vided this Treaty shall then have been ratified by the government of
the Mexican Republic, and the ratifications exchanged) immediately
to desist from blockading any Mexican ports ; and requiring the former
(under the same condition) to commence, at the earliest moment
practicable, withdrawing all troops of the United States then in the
interior of the Mexican Republic, to .points that shall be selected by
common agreement, at a distance from the seaports not exceeding
thirty leagues ; and such evacuation of the interior of the Republic
shall be completed with the least possible delay ; the Mexican gov
ernment hereby binding itself to afford every facility in its power for
rendering the same convenient to the troops, on their march and in
their new positions, and for promoting a good understanding between
them and the inhabitants. In like manner, orders shall be de
spatched to the persons in charge of the custom-houses at all ports
occupied by the forces of the United States, requiring them (under
the same condition) immediately to deliver possession of the same to
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the persons authorized by the Mexican government to receive it, to- T««ty of Vnn
gether with all bonds and evidences of debt for duties on importa- and Melico
tions and on exportations, not yet fallen due. Moreover, a faithful
and exact account shall be made out, showing the entire amount of
all duties on imports and on exports, collected at such custom-houses,
or elsewhere in Mexico, by authority of the United States, from and
after the day of the ratification of this Treaty by the government of
the Mexican Republic ; and also an account of the cost of collection ;
and such entire amount, deducting only the cost of collection, shall
be delivered to the Mexican government, at the city of Mexico,
within three months after the exchange of ratifications.
The evacuation of the capital of the Mexican Republic by the
troops of the United States, in virtue of the above stipulation, shall
be completed in one month after the orders there stipulated for shall
have been received by the commander of said troops, or sooner if
possible.
ARTICLE IV.
Immediately after the exchange of ratifications of the present
Treaty, all castles, forts, territories, places, and possessions, which
have been taken or occupied by the forces of the United States dur
ing the present war, within the limits of the Mexican Republic, as
about to be established by the following article, shall be definitively
restored to the said republic, together with all the artillery, arms,
apparatus of war, munitions, and other public property, which were
in the said castles and forts when captured, and which shall remain
there at the time when this Treaty shall be duly ratified by the gov
ernment of the Mexican Republic. To this end, immediately upon
the signature of this Treaty, orders shall be despatched to the Ameri
can officers commanding such castles and forts, securing against the
removal or destruction of any such artillery, arms, apparatus of war,
monitions, or other public property. The city of Mexico, within
the inner line of intrenchments surrounding the said city, is compre
hended in the above stipulations, as regards the restoration of artillery,
apparatus of war, etc.
The final evacuation of the territory of the Mexican Republic, by
the forces of the United States, shall be completed in three months
from the said exchange of ratifications, or sooner if possible : the
Mexican government hereby engaging, as in the foregoing article, to
use all means in its power for facilitating such evacuation, and render
3
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Treaty of Peace jng jt convenient to the troops, and for promoting a good understandand Mexico. 'n8 between them and the inhabitants.
If, however, the ratification of this Treaty by both parties should
not take place in time to allow the embarcation of the troops of the
United States to be completed before the commencement of the sickly
season, at the Mexican ports on the Gulf of Mexico, in such case a
friendly arrangement shall be entered into between the General-inChief of the said troops and the Mexican government, whereby
healthy and otherwise suitable places, at a distance from the porta
not exceeding thirty leagues, shall be designated for the residence of
such troops as may not j-et have embarked, until the return of the
healthy season. And the space of time here referred to as compre
hending the sickly season, shall be understood to extend from the
first day of May to the first day of November.
All prisoners of war taken on either side, on land or on sea, shall
be restored as soon as practicable after the exchange of ratifications
of this Treaty. It is also agreed that if any Mexicans should now
be held as captives by any savage tribe within the limits of the
United States, as about to be established by the following article, the
government of the said United States will exact the release of such
captives, and cause them to be restored to their country.
article v.
The boundary line between the two republics shall commence in
the Gulf of Mexico, three leagues from land, opposite the mouth of
the Rio Grande, otherwise called Rio Bravo del Norte, or opposite
the mouth of its deepest branch, if it should have more than one
branch emptying directly into the sea ; from thence up the middle of
that river, following the deepest channel, where it has more than one,
to the point where it strikes the southern boundary of New Mexico ;
thence, westwardly, along the whole southern boundary of New
Mexico (which runs north of the town called Paso) to its western
termination ; thence, northward, along the western line of New
Mexico, until it intersects the first branch of the river Gila (or if it
should not intersect any branch of that river, then to the point on
the said line nearest to such branch, and thence in a direct line to
the same) ; thence down the middle of the said branch and of the
said river, until it empties into the Rio Colorado ; thence across the
Rio Colorado, following the division line between Upper and Lower
California, to the Pacific Ocean.
The southern and western limits of New Mexico, mentioned in this
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article, are those laid down in the map entitled " Map of the United Treaty of Peace
Mexican States, as organized and defined by various Acts of the and Mexico.
Congress of said Republic, and constructed according to the best
Authorities. Revised edition. Published at New York, in 1847, by
J. Disturnell." Of which map a copy is added to this Treaty, bear
ing the signatures and seals of the undersigned plenipotentiaries.
And, in order to preclude all difficulty in tracing upon the ground
the limit separating Upper from Lower California, it is agreed that
the said limit shall consist of a straight line drawn from the middle
of the Rio Gila, where it unites with the Colorado, to a point on the
coast of the Pacific Ocean distant one marine league due south of the
southernmost point of the port of San Diego, according to the plan
of said port made in the year 1782 by Don Juan Pantoja, second
sailing-master of the Spanish fleet, and published at Madrid in the
year 1802, in the Atlas to the voyage of the schooners SiUil and
Msxicana, of which plan a copy is hereunto added, signed and sealed
by the respective plenipotentiaries.
In order to designate the boundary line with due precision, upon
authoritative maps, and to establish upon the ground landmarks which
shall show the limits of both republics, as described in the present
article, the two governments shall each appoint a commissioner and
a surveyor, who, before the expiration of one year from the date of
the exchange of ratifications of this treaty, shall meet at the port of
San Diego, and proceed to run and mark the said boundary in its
whole course to the mouth of the Rio Rravo del Norte. They shall
keep journals and make out plans of their operations ; and the result
-agreed upon by them shall be deemed a part of this Treaty, and shall
have the same force as if it were inserted therein. The two gov
ernments will amicably agree regarding what may be necessary to
these persons, and also as to their respective escorts, should such be
necessary.
The boundary line established by this article shall be religiously
respected by each of the two republics, and no change shall ever be
made therein, except by the express and free consent of both nations,
lawfully given by the general government of each, in conformity with
its own constitution.
ARTICLE VI.
The vessels and citizens of the United States shall, in all time,
have a free and uninterrupted passage by the Gulf of California,
and by the river Colorado below its confluence with the Gila, to and
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Treaty of reace from their possessions situated north of the boundary line defined in
bttwwn the US
and Mexico. *ne preceding article ; it being understood that this passage is to be
by navigating the Gulf of California and the river Colorado, and
not by land, without the express consent of the Mexican govern
ment.
If, by the examinations which may be made, it should be ascer
tained to be practicable and advantageous to construct a road,
canal, or railway, which should in whole or part run upon the river
Gila, or upon its right or its left bank, within the space of one
marine league from either margin of the river, the governments of
both republics will form an agreement regarding its construction, in
order that it may serve equally for the use and advantage of both
countries.
ARTICLE VII.
The river Gila, and the part of the Rio Bravo del Norte lying
below the southern boundary of New Mexico, being, agreeably to the
fifth article, divided in the middle between the two republics, the navi
gation of the Gila and of the Bravo below said boundary shall be free
and common to the vessels and citizens of both countries ; and
neither shall, without the consent of the other, construct any work
that may impede or interrupt, in whole or in part, the exercise of
this right ; not even for the purpose of favoring new methods of
navigation. Nor shall any tax or contribution, under any denomi
nation or title, be levied upon vessels or persons navigating the same,
or upon merchandise or effects transported thereon, except in the
case of landing upon one of their shores. If, for the purpose of
making the said rivers navigable, or for maintaining them in such
state, it should be necessary or advantageous to establish any tax or
contribution, this shall not be done without the consent of both gov
ernments.
The stipulations contained in the present article shall not impair
the territorial rights of either republic within its established limits.
ARTICLE VIII.
Mexicans now established in territories previously belonging to
Mexico, and which remain for the future within the limits of the
United States, as defined by the present Treaty, shall be free to con
tinue where they now reside, or to remove at any time to the
Mexican Republic, retaining the property which they possess in the
said territories, or disposing thereof, and removing the proceeds
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wherever they please, without their being subjected, on this account, Treaty of Peace
to any contribution, tax, or charge whatever.
^ jilxko ^
Those who shall prefer to remain in the said territories, may either
retain the title and rights of Mexican citizens, or acquire those of
citizens of the United States. But they shall be under the obliga
tion to make their election within one year from the date of the
exchange of ratifications of this treaty ; and those who shall remain
in the said territories after the expiration of that year, without
having declared their intention to retain the character of Mexicans,
shall be considered to have elected to become citizens of the United
States.
In the said territories, property of every kind, now belonging to
Mexicans not established there, shall be inviolably respected. The
present owners, the heirs of these, and all Mexicans who may here
after acquire said property by contract, shall enjoy, with respect to
it, guarantees equally ample as if the same belonged to citizens of the
United States.
ARTICLE IX.
The Mexicans who, in the territories aforesaid, shall not preserve
the character of citizens of the Mexican Republic, conformably with
what is stipulated in the preceding article, shall be incorporated into
the Union of the United States and be admitted at the proper time
(to be judged of by the Congress of the United States) to the enjoy
ment of all the rights of citizens of the United States according to
the principles of the constitution ; and in the mean time shall be
maintained and protected in the free enjoyment of their liberty and
property, and secured in the free exercise of their religion without
restriction.
ARTICLE X.
[Stricken out.]
ARTICLE XI.
Considering that a great part of the territories which, by the
present treaty, are to be comprehended for the future within the
limits of the United States, is now occupied by savage tribes, who
will hereafter be under the exclusive control of the government of
the United States, and whose incursions within the territory of
Mexico would be prejudicial in the extreme, it is solemnly agreed
that all such incursions shall be forcibly restrained by the govern3*
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Tresty of Peace ment of the United States whensoever this maybe necessary; and
""•^MeJeo" fatd, when they cannot be prevented, they shall be punished by the
said government, and satisfaction for the same shall be exacted—
all in the same way, and with equal diligence and energy, as if the
same incursions were meditated or committed within its own territory
against its own citizens.
It shall not be lawful, under any pretext whatever, for any in
habitant of the United States to purchase or acquire any Mexican,
or any foreigner residing in Mexico, who may have been captured by
Indians inhabiting the territory of either of the two republics, nor to
purchase or acquire horses, mules, cattle, or property of any kind,
stolen within Mexican territory by such Indians.
And in the event of any person or persons, captured within Mexi
can territory by Indians, being carried into the territory of the
United States, the government of the latter engages and binds itself
in the most solemn manner, so soon as it shall know of such captives
being within its territory, and shall be able so to do, through the
faithful exercise of its influence and power, to rescue them, and re
turn them to their country, or deliver them to the agent or repre
sentative of the Mexican government. The Mexican authorities
will, as far as practicable, give to the government of the United
States notice of such captures ; and its agent shall pay the expenses
incurred in the maintenance and transmission of the rescued captives;
who, in the mean time, shall be treated with the utmost hospitality by
the American authorities at the place where they may be. But if
the government of the United States, before receiving such notice
from Mexico, should obtain intelligence, through any other channel,
of the existence of Mexican captives within its territory, it will pro
ceed forthwith to effect their release and delivery to the Mexican
agent as above stipulated.
For the purpose of giving to these stipulations the fullest possible
efficacy, thereby affording the security and redress demanded by
their true spirit and intent, the government of the United States
will now and hereafter pass, without unnecessary delay, and always
vigilantly enforce, such laws as the nature of the subject may re
quire. And finally, the sacredness of this obligation shall never
be lost sight of by the said government when providing for the re
moval of the Indians from any portion of the said territories, or
for its being settled by citizens of the United States ; but on the
contrary, special care shall then be taken not to place its Indian
occupants under the necessity of seeking new homes, by committing
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those invasions which the United States have solemnly obliged them- Trelfy of Peace
,
.
between the V. S.
selves to restrain.
and Mexico.
ARTICLE XII.
In consideration of the extension acquired by the boundaries of
the United States, as defined in the fifth article of the present
Treaty, the government of the United States engages to pay to that
of the Mexican Republic the sum of fifteen millions of dollars.
Immediately after this Treaty shall have been duly ratified by the
government of the Mexican Republic, the sum of three millions of
dollars shall be paid to the said government by that of the United
States, at the city of Mexico, in the gold or silver coin of Mexico.
The remaining twelve millions of dollars shall be paid at the same
place, and in the same coin, in annual instalments of three millions
of dollars each, together with interest on the same at the rate of six
per centum per annum. This interest shall begin to run upon the
whole sum of twelve millions from the day of the ratification of the
present Treaty by the Mexican government, and the first of the in
stalments shall be paid at the expiration of one year from the same
day. Together with each annual instalment, as it falls due, the
whole interest accruing on such instalment from the beginning shall
also be paid.
ARTICLE XIII.
The United States engage, moreover, to assume and pay to the
claimants all the amounts now due them, and those hereafter to be
come due, by reason of the claims already liquidated, and decided
against the Mexican Republic, under the conventions between the
two republics severally concluded on the eleventh day of April,
eighteen hundred and thirty-nine, and on the thirtieth day of Janu
ary, eighteen hundred and forty-three ; so that the Mexican Republic
shall be absolutely exempt for the future from all expense whatever
on account of the said claims.
ARTICLE XIV.
The United States do furthermore discharge the Mexican Republic
from all claims of citizens of the United States, not heretofore deci
ded against the Mexican government, which may have arisen pre
viously to the date of the signature of this Treaty ; which discharge
shall be final and perpetual, whether the said claims be rejected or
be allowed by the board of commissioners provided for in the fol
lowing article, and whatever shall be the total amount of those
allowed.
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ARTICLE XV.
The United States, exonerating Mexico from all demands on ac
count of the claims of their citizens mentioned in the preceding
article, and considering them entirely and for ever cancelled, what
ever their amount may be, undertake to make satisfaction for the
same, to an amount not exceeding three and one quarter millions of
dollars. To ascertain the validity and amount of those claims, a
board of commissioners shall be established by the government of
the United States, whose awards shall be final and conclusive ; pro
vided that, in deciding upon the validity of each claim, the board
shall be guided and governed by the principles and rules of decis
ion prescribed by the first and fifth articles of the unratified con
vention, concluded at the city of Mexico on the twentieth day of
November, one thousand eight hundred and forty-three ; and in no
case shall an award be made in favor of any claim not embraced by
these principles and rules.
If, in the opinion of the said board of commissioners, or of the
claimants, any books, records, or documents in the possession or power
of the government of the Mexican Republic, shall be deemed neces
sary to the just decision of any claim, the commissioners, or the
claimants through them, shall, within such period as Congress may
designate, make an application in writing for the same, addressed to
the Mexican Minister for Foreign Affairs, to be transmitted by the
Secretary of State of the United States ; and the Mexican govern
ment engages, at the earliest possible moment after the receipt of such
demand, to cause any of the books, records, or documents, so specified,
which shall be in their possession or power (or authenticated copies
or extracts of the same), to be transmitted to the said Secretary of
State, who shall immediately deliver them over to the said board of
commissioners : Provided, That no such application shall be made by,
or at the instance of, any claimant, until the facts which it is expected
to prove by such books, records, or documents, shall have been
stated under oath or affirmation.
ARTICLE XVI.
Each of the contracting parties reserves to itself the entire right
to fortify whatever point within its territory it may judge proper so
to fortify, for its security.
ARTICLE XVII.
The Treaty of amity, commerce, and navigation, concluded at the
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city of Mexico on the fifth day of April, A. D. 1831, between the Treaty of Peace
United States of America and the United Mexican States, except the ^^Meiico *
additional article, and except so far as the stipulations of the said
Treaty may be incompatible with any stipulation contained in the
present Treaty, is hereby revived for the period of eight years from
the day of the exchange of ratifications of this Treaty, with the same
force and virtue as if incorporated therein ; it being understood that
each of the contracting parties reserves to itself the right, at any
time after the said period of eight years shall have expired, to termi
nate the same by giving one year's notice of such intention to the
other party.
ABTICLE XVIII.
All supplies whatever for troops of the United States in Mexico,
arriving at ports in the occupation of such troops previous to the
final evacuation thereof, although subsequently to the restoration of
the custom-houses at such ports, shall be entirely exempt from duties
and charges of any kind ; the government of the United States hereby
engaging and pledging its faith to establish, and vigilantly to enforce
all possible guards for securing the revenue of Mexico, by preventing
the importation, under cover of this stipulation, of any articles other
than such, both in kind and in quantity, as shall really be wanted for
the use and consumption of the forces of the United States during
the time they may remain in Mexico. To this end, it shall be the
duty of all officers and agents of the United States to denounce to
the Mexican authorities at the respective ports any attempts at a
fraudulent abuse of this stipulation which they may know of or may
have reason to suspect, and to give to such authorities all the aid in
their power with regard thereto ; and every such attempt, when duly
proved and established by sentence of a competent tribunal, shall be
punished by the confiscation of the property so attempted to be
fraudulently introduced.
ARTICLE XIX.
With respect to all merchandise, effects, and property whatsoever,
imported into ports of Mexico whilst in the occupation of the forces
of the United States, whether by citizens of either republic, or by
citizens or subjects of any neutral nation, the following rules shall be
observed :
1. All such merchandise, effects, and property, if imported pre
viously to the restoration of the custom-houses to the Mexican
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authorities, as stipulated for in the third article of this Treaty, shall
be exempt from confiscation, although the importation of the same be
prohibited by the Mexican tariff.
2. The same perfect exemption shall be enjoyed by all such mer
chandise, effects, and property, imported subsequently to the restora
tion of the custom-houses, and previously to the sixty days fixed in
the following article for the coming into force of the Mexican tariff at
such ports respectively ; the said merchandise, effects, and property
being, however, at the time of their importation, subject to the pay
ment of duties, as provided for in the said following article.
3. All merchandise, effects, and property described in the two rules
foregoing shall, during their continuance at the place of importation,
and upon their leaving such place for the interior, be exempt from
all duty, tax, or impost of every kind, under whatsoever title or
denomination. Nor shall they be there subjected to any charge what
soever upon the sale thereof.
4. All merchandise, effects, and property described in the first and
second rules, which shall have been removed to any place in the inte
rior whilst such place was in the occupation of the forces of the
United States, shall, during their continuance therein, be exempt from
all tax upon the sale or consumption thereof, and from every kind of
impost or contribution, under whatsoever title or denomination.
5. But if any merchandise, effects, or property described in the
first and second rules, shall be removed to any place not occupied at the
time by the forces of the United States, they shall, upon their intro
duction into such place, or upon their sale or consumption there, be
subject to the same duties which, under the Mexican laws, they would
be required to pay in such cases if they had been imported in time
of peace, through the maritime custom-houses, and had there paid
the duties conformably with the Mexican tariff.
6. The owners of all merchandise, effects, or property described in
the first and second rules, and existing in any port of Mexico, shall
have the right to re-ship the same, exempt from all tax, impost, or
contribution whatever.
With respect to the metals, or other property, exported from any
Mexican port whilst in the occupation of the forces of the United
States, and previously to the restoration of the custom-house at such,
port, no person shall be required by the Mexican authorities, whether
general or state, to pay any tax, duty, or contribution upon any such
exportation, or in any manner to account for the same to the said
authorities.
,
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So

ARTICLE XX.
Through consideration for the interests of commerce generally, it Treaty of Peace
is agreed, that if less than sixty days should elapse between the date *-etwe*n
bet1 " the
"" U' "
and Mexico.
of the signature of this Treaty and the restoration of the customconfonnably with the stipulation in the third article, in such
all merchandise, effects, and property whatsoever, arriving at the
Mexican porta after the restoration of the said custom-houses, and
previously to the expiration of sixty days after the day of the signa
ture of this Treaty, shall be admitted to entry ; and no other duties
shall be levied thereon than the duties established by the tariff found
in force at such custom-houses at the time of the restoration of the
same. And to all such merchandise, effects, and property, the rules
established by the preceding article shall apply.
ARTICLE XXI.
If unhappily any disagreement should hereafter arise between the
governments of the two republics, whether with respect to the interpre
tation of any stipulation in this Treaty, or with respect to any other
particular concerning the political or commercial relations of the two
nations, the said governments, in the name of those nations, do
to each other that they will endeavor, in the most sincere
, manner, to settle the differences so arising, and to pre: the state of peace and friendship in which the two countries are
n<rw placing themselves ; using, for this end, mutual representations
and pacific negotiations. And if, by these means, they should not be
enable! to come to an agreement, a resort shall not, on this account,
be had to reprisals, aggression, or hostility of any kind, by the one
republic against the other, until the government of that which deems
itself aggrieved shall have maturely considered, in the spirit of
peace and good neighborship, whether it would not be better that
such difference should be settled by the arbitration of commissioners
appointed on each side, or by that of a friendly nation. And should
emch course be proposed by either party, it shall be acceded to by
the other, unless deemed by it altogether incompatible with the nature
of the difference, or the circumstances of the case.
ARTICLE XXII.
If (which is not to be expected, and which God forbid !) war should
unhappily break out between the two republics, they do now, with a
to such calamity, solemnly pledge themselves to each other and
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Treaty of Peace to the world, to observe the following rules , absolutely, where the
and Mexico.' nature of the subject permits, and as closely as possible in all cases
where such absolute observance shall be impossible.
1. The merchants of either republic then residing in the other
shall be allowed to remain twelve months (for those dwelling in the
interior), and six months (for those dwelling at the seaports), to
collect their debts and settle their affairs ; during which periods,
they shall enjoy the same protection, and be on the same footing, in
all respects, as the citizens or subjects of the most friendly nations ;
and, at the expiration thereof, or at any time before, they shall have
full liberty to depart, carrying off all their effects without molesta
tion or hindrance : conforming therein to the same laws which the
citizens or subjects of the most friendly nations are required to
conform to. Upon the entrance of the armies of either nation into
the territories of the other, women and children, ecclesiastics,
scholars of every faculty, cultivators of the earth, merchants,
artisans, manufacturers, and fishermen, unarmed and inhabiting
unfortified towns, villages, or places, and in general all persons
whose occupations are for the common subsistence and benefit of
mankind, shall be allowed to continue their respective employments
unmolested in their persons. Nor shall their houses or goods be
burnt or otherwise destroyed, nor their cattle taken, nor their fields
wasted, by the armed force into whose power, by the events of war,
they may happen to fall ; but if the necessity arise to take anything
from them for the use of such armed force, the same shall be paid
for at an equitable price. All churches, hospitals, schools, colleges,
libraries, and other establishments, for charitable and beneficent
purposes, shall be respected, and all persons connected with the
same protected in the discharge of their duties and the pursuit of
their vocations.
2. In order that the fate of prisoners of war may be alleviated,
all such practices as those of sending them into distant, inclement,
or unwholesome districts, or crowding them into close and noxious
places, shall be studiously avoided. They shall not be confined in
dungeons, prison-ships, or prisons ; nor be put in irons, or bound, or
otherwise restrained in the use of their limbs. The officers shall
enjoy liberty on their paroles, within convenient districts, and have
comfortable quarters ; and the common soldiers shall be disposed in
cantonments, open and extensive enough for air and exercise, and
lodged in barracks as roomy and good as are provided by the party
in whose power they are, for its own troops. But if any officer shall
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break his parole by leaving the district so assigned him, or any other Treaty of 1
prisoner shall escape from the limits of his cantonment, after they be^,CM' "" 1 ^
shall have been designated to him, such individual, officer, or other —
prisoner, shall forfeit so much of the benefit of this article as
provides for his liberty on parole or in cantonment. And if any
officer so breaking his parole, or any common soldier so escaping from
the limits assigned him, shall afterwards be found in arms, previously
to his being regularly exchanged, the person so offending shall be
dealt with according to the established laws of war. The officers
shall be daily furnished by the party in whose power they are, with
as many rations, and of the same articles, as are allowed, either in
kind or by commutation, to officers of equal rank in its own army ;
and all others shall be daily furnished with such ration as is allowed
to a common soldier in its own service : the value of all which
supplies shall, at the close of the war, or at periods to be agreed
upon between the respective commanders, be paid by the other party,
on a mutual adjustment of accounts for the subsistence of prisoners ;
and such accounts shall not be mingled with or set off against any
others, nor the balance due on them be withheld, as a compensation
or reprisal for any cause whatever, real or pretended. Each party
shall be allowed to keep a commissary of prisoners, appointed by
itself, with every cantonment of prisoners, in possession of the other ;
which commissary shall see the prisoners as often as he pleases ;
thill be allowed to receive, exempt from all duties or taxes, and to
distribute, whatever comforts may be sent to them by their friends ;
and shall be free to transmit his reports in open letters to the party
by whom he is employed.
And it is declared that neither the pretence that war dissolves
all treaties, nor any other whatever, shall be considered as annulling
or suspending the solemn covenant contained in this article. On the
contrary, the state of war is precisely that for which it is provided ;
and during which its stipulations are to be as sacredly observed as
the most acknowledged obligations under the law of nature or
article xxni.
This treaty shall be ratified by the President of the United States
of America, by and with the advice and consent of the Senate
thereof ; and by the President of the Mexican Republic, with the
previous approbation of its General Congress ; and the ratifications
shall be exchanged in the city of Washington, or at the seat of
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Treaty of Pence government of Mexico, in four months from the date of the signature
between
the U. S. hereof,
,
« or sooner it
. „ practicable.
. . ■ -,
and Mexico,
In faith whereof, we, the respective plenipotentiaries, have signed
this treaty of peace, friendship, limits, and settlement ; and have
hereunto affixed our seals respectively. Done in quintuplicate, at the
city of Guadalupe Hidalgo, on the second day of February, in the
year of our Lord one thousand eight hundred and forty-eight.
n. p. tkist,
[l. s.]
LUIS G. CUEVAS, [L. 8.]
BERNARDO COUTO, [L. S.]
MIGL. ATRISTAN. [L. S.]
•
And whereas the said treaty, as amended, has been duly ratified
on both parts, and the respective ratifications of the same were
exchanged at Quere'taro on the thirtieth day of May last, by Ambrose
H. Sevier and Nathan Clifford, Commissioners on the part of the
Government of the United States, and by Senor Don Louis de la
Rosa, Minister of Relations of the Mexican Republic, on the part of
that Government :
Now, therefore, be it known, that I, James K. Polk, President of
the United States of America, have caused the said Treaty to be
made public, to the end that the same and every clause and article
thereof may be observed and fulfilled with good faith by the United
States and the citizens thereof.
In witness whereof, I have hereunto set my hand and caused the
seal of the United States to be affixed.
i _
) Done at the city of "Washington, this fourth day of July,
< h. s. > one thousand eight hundred and forty-eight, and of the
(
) Independence of the United States the seventy-third.
JAMES K. POLK.
By the President :
James Buchanan, Secretary of State.

ARTICLES REFERRED TO IN THE FIFTEENTH ARTI
CLE OF THE PRECEDING TREATY.

First and Fifth Articles of the unratified Convention betioeen the
United States and the Mexican Republic of the 20th Nov. 1843.
ARTICLE I.
All claims of citizens of the Mexican Republic against the go\*
eminent of the United States, which shall be presented in the man
ner and time hereinafter expressed, and all claims of citizens of the,
United States against the government of the Mexican Republic,
which for whatever cause were not submitted to, nor considered nor
finally decided by, the commission, nor by the abiter appointed by the
convention of 1839, and which shall be presented in the manner and
time hereinafter specified, shall be referred to four commissioners, who
shall form a board, and shall be appointed in the following manner,
that is to say : Two commissioners shall be appointed by the Presi
dent of the Mexican Republic, and the other two by the President of
the United States, with the approbation and consent of the Senate.
The said commissioners, thus appointed, shall, in presence of each
other, take an oath to examine and decide impartially the claims
submitted to them, and which may lawfully be considered, according
to the proofs which shall be presented, the principles of right and jus
tice, the law of nations, and the treaties between the two republics.
article v.
All claims of citizens of the United States against the government
of the Mexican Republic, which were considered by the commission
ers, and referred to the umpire appointed under the convention of the
eleventh April, 1839, and which were not decided by him, shall be
referred to, and decided by, the umpire to be appointed, as provided
by this convention, on the points submitted to the umpire under the
late convention, and his decision shall be final and conclusive. It is
also agreed, that, if the respective commissioners shall deem it ex
pedient, they may submit to the said arbiter new arguments upon the
said claims.

Articles referred
to in the Fif
teenth Article of
the preceding
Treaty

CONSTITUTION

OF THE

STATE

OF

CALIFORNIA.

PROCLAMATION TO THE PEOPLE OF CALIFORNIA.
comtitution of The delegates of the people assembled in Convention have formed
California. a Constitution, which is now presented for your ratification. The
time and manner of voting on this Constitution, and of holding the
first general election, are clearly set forth in the Schedule ; the
whole subject is therefore left for your unbiassed and deliberate
consideration.
The Prefect (or person exercising the functions of that office) of
each District will designate the places for opening the polls, and
give due notice of the election, in accordance with the provisions of
the Constitution and Schedule.
The people are now called upon to form a government for them
selves, and to designate such officers as they desire to make and
execute the laws. That their choice may be wisely made, and that
the government so organized may secure the permanent welfare and
happiness of the people of the new state, is the sincere and earnest
wish of the present Executive, who, if the Constitution be rati
fied, will, with pleasure, surrender his powers to whomsoever the
people may designate as his successor.
Given at Monterey, California, this 12th day of Ootober, A.D. 1849.
B. RILEY,
Bvt. Brig. Gen'l U. S. A., and Governor of California.
Official: H. W. HALLECK,
Brev. Capt. and Secretary of State.

WE, the People of California, grateful to Almighty God for our
freedom, in order to secure its blessings, do establish this Consti
tution.
ARTICLE I.
Declaration of Rights.
Section 1. All men are by nature free and independent, and
have certain inalienable rights, among which are those of enjoying
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scd defending life and liberty; acquiring, possessing and protecting Constitution of
property ; and pursuing and obtaining safety and happiness.
"caiifornia'
Sec. 2. All political power is inherent in the people. Gov- ■
eminent is instituted for the protection, security, and benefit of the
people ; and they have the right to alter or reform the same,
whenever the public good may require it.
Src. 3. The right of trial by jury shall be secured to all, and
remain inviolate for ever ; but a jury trial may be waived by the
parties, in all civil cases, in the manner to be prescribed by law.
Sec. 4. The free exercise and enjoyment of religious profession
and worship, without discrimination or preference, shall for ever be
allowed in this state ; and no person shall be rendered incompetent
to be a witness on account of his opinions on matters of religious be
lief; but the liberty of conscience, hereby secured, shall not be so
construed as to excuse acts of licentiousness, or justify practices
inconsistent with the peace or safety of this state.
Sec. 5. The privilege of the writ of habeas corpus shall not be
suspended, unless when, in cases of rebellion or invasion, the public
safety may require its suspension.
Sec. 6. Excessive bail shall not be required, nor excessive fines
imposed, nor Bhall cruel or unusual punishments be inflicted, nor
shall witnesses be unreasonably detained.
Sec. 7. All persons shall be bailable by sufficient sureties ; unless
for capital offences, when the proof is evident or the presumption
great
Sec. 8. No person shall be held to answer for a capital or otherwise
infamous crime (except in cases of impeachment, and in cases of mi
litia when in actual service, and the land and naval forces in time
of war, or which this state may keep with the consent of Congress
in time of peace, and in cases of petit larceny under the regulation
of the legislature,) unless on presentment or indictment of a grand
jury ; and in any trial in any court whatever, the party accused shall
be allowed to appear and defend in person and with counsel, as in
civil actions. No person shall be subject to be twice put in jeopardy
for the same offence ; nor shall he be compelled, in any criminal
case, to be a witness against himself, nor be deprived of life, liberty,
or property, without due process of law ; nor shall private property
he taken for public use without just compensation.
Sec. 9. Every citizen may freely speak, write, and publish his
sentiments on all subjects, being responsible for the abuse of that
right ; and no law shall be passed to restrain or abridge the liberty
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CoMtitution of of speech or of the press. In all criminal prosecutions on indict'cIufOTnu* ments f°r libels, the truth may be given in evidence to the jury; and
if it shall appear to the jury that the matter charged as libelous is
true, and was published with good motives and for justifiable ends,
the party shall be acquitted ; and the jury shall have the right to de
termine the law and the fact.
Sec. 10. The people shall have the right freely to assemble to
gether, to consult for the common good, to instruct their represen
tatives, and to petition the legislature for redress of grievances.
Sec. 11. All laws of a general nature shall have a uniform
operation.
Sec. 12. The military shall be subordinate to the civil power. No
standing army shall be kept up by this state in time of peace ; and in
time of war no appropriation for a standing army shall be for a
longer time than two years.
Sec. 13. No soldier shall, in time of peace, be quartered in any
house, without the consent of the owner ; nor in time of war, except
in the manner to be prescribed by law.
Sec. 14. Representation shall be apportioned according to popu
lation.
Sec. 15. No person Bhall be imprisoned for debt, in any civil action
on mesne or final process, unless in cases of fraud ; and no person
shall be imprisoned for a militia fine in time of peace.
Sec. 16. No bill of attainder, ez post facto law, or law impairing
the obligation of contracts, shall ever be passed.
Sec. 17. Foreigners who are, or may hereafter become, bona fide
residents of this state, shall enjoy the same rights in respect to the
possession, enjoyment, and inheritance of property, as native born
citizens. (1)
Sec. 18. Neither slavery, nor involuntary servitude, unless for the
punishment of crimes, shall ever be tolerated in this state.
Sec. 19. The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable seizures and searches,
shall not be violated ; and no warrant shall issue but on probable
cause, supported by oath or affirmation, particularly describing the
place to be searched, and the persons and things to be seized.
Sec. 20. Treason against the state shall consist only in levying
war against it, adhering to its enemies, or giving them aid and com
fort. No person shall be convicted of treason, unless on the evidence
of two witnesses to the same overt act, or confession in open court.
(1) See Cal. Sap. Court Reports, vol. 1., p. 251.

CONSTITUTION OF THE STATE OF CALIFOKNIA.

4:;

Sec. 21. This enumeration of rights shall not be construed to iin- Constitution of
pair or deny others retained by the people.
'clitfomia'
ARTICLE II.
Eight of Suffrage.
Section 1. Every white male citizen of the United States, and ev
ery white male citizen of Mexico, who shall have elected to become a
citizen of the United States, under the treaty of peace exchanged and
ratified at Queretaro, on the 30th day of May, 1848, of the age of
twenty-one years, who shall have been a resident of the state six
months next preceding the election, and the county or district in
which he claims his vote thirty days, shall be entitled to vote at all
elections which are now or hereafter may be authorized by law : Pro
vided, that nothing herein contained shall be construed to prevent the
legislature, by a two thirds concurrent vote, from admitting to the
right of suffrage, Indians, or the descendants of Indians, in such
special cases as such a proportion of the legislative body may deem
just and proper.
Sec. 2. Electors shall, in all cases except treason, felony, or breach
of the peace, be privileged from arrest on the days of the election, dur
ing their attendance at such election, going to and returning therefrom.
Sec. 3. No elector shall be obliged to perform militia duty on the
day of election, except in time of war or public danger.
Sec. 4. For the purpose of voting, no person shall be deemed to
have gained or lost a residence by reason of his presence or absence
while employed in the service of the United States ; nor while en
gaged in the navigation of the waters of this state, or of the United
States, or of the high seas ; nor while a student of any seminary of
learning ; nor while kept at any almshouse, or other asylum, at pub
lic expense ; nor while confined in any public prison.
Sec. 5. No idiot or insane person, or person convicted of any infa
mous crime, shall be entitled to the privileges of an elector.
Sec. 6. All elections by the people shall be by ballot.
ARTICLE in.
Distribution of Powers.
The powers of the Government of the state of California shall be
divided into three separate departments : the Legislative, the Execu
tive, and Judicial ; and no person charged with the exercise of pow
ers properly belonging to one of these departments, shall exercise any
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constitution of functions appertaining to either of the others, except in the cases
'caUfl^m"' hereinafter expressly directed or permitted.
ARTICLE IV.
Legislative Department.
Section 1. The legislative power of this state shall be vested in a
Senate and Assembly, which shall be designated the Legislature of
the state of California ; and the enacting clause of every law shall
be as follows : " The people of the State of California,re presented
in Senate and Assembly, do enact as follows."
Sec. 2. The sessions of the legislature shall be annual, and shall
commence on the first Monday of January, next ensuing the election
of its members, unless the Governor of the state shall, in the in
terim, convene the legislature by proclamation.
Sec. 3. The members of the Assembly shall be chosen annually, by
the qualified electors of their respective districts, on the Tuesday
next after the first Monday in November, unless otherwise ordered by
the legislature, and their term of office shall be one year.
Sec. 4. Senators and members of Assembly shall be duly qualified
electors in the respective counties and districts which they represent.
Sec. 5. Senators shall be chosen for the term of two years, at the
same time and places as members of Assembly ; and no person shall
be a member of the Senate or Assembly, who has not been a citizen
and inhabitant of the state one year, and of the county or district
for which he shall be chosen six months next before his election.
Sec. 6. The number of senators shall not be less than one third,
nor more than one half, of that of the members of Assembly ; and at
the first session of the legislature after this constitution takes effect,
the senators shall be divided by lot as equally as may be, into two
classes ; the scats of the senators of the first class shall be vacated
at the expiration of the first year, so that one half shall be chosen
annually.
Sec. 7. When the number of senators is increased, they shall be
appointed by lot, so as to keep the two classes as nearly equal in
number as possible.
Sec. 8. Each House shall choose its own officers, and judge of the
qualifications, elections, and returns of its own members.
Sec. 9. A majority of each House shall constitute a quorum to do
business ; but a smaller number may adjourn from day to day, and
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may compel the attendance of absent members, in such manner, and constitution of
under such penalties, as each House may provide.
^fromta'
Sec. 10. Each House shall determine the rules of its own proceedings, and may, with the concurrence of two-thirds of all the members
elected, expel a member.
Sec. 11. Each House shall keep a journal of its own proceedings,
and publish the same ; and the yeas and nays of the members of
either House, on any question, shall, at the desire of any three mem
bers present, be entered on the journal.
Sec. 12. Members of the legislature shall, in all cases except
treason, felony, and breach of the peace, be privileged from arrest,
and they shall not be subject to any civil process during the session
of the legislature, nor for fifteen days next before the commencement
and after the termination of each session.
Sec. 13. "When vacancies occur in either House, the Governor, or
the person exercising the functions of the Governor, shall issue writs
of elections to fill such vacancies.
Sxc. 14. The doors of each House shall be open, except on such
occasions as, in the opinion of the House, may require secrecy.
Sec. 15. Neither House shall, without the consent of the other,
adjourn for more than three days, nor to any other place than that
in which they may be sitting.
Sec. 16. Any bill may originate in either House of the legisla
ture, and all bills passed by one House may be amended in the
other.
Sec. 17. Every bill which may have passed the legislature, shall,
before it becomes a law, be presented to the Governor. If he approve
it, he shall sign it ; but if not, he shall return it, with his objections,
to the House in which it originated, which shall enter the same upon
the journal, and proceed to reconsider it. If, after such reconsider
ation, it again pass both Houses, by yeas and nays, by a majority of
two thirds of the members of each House present, it shall become a
law, notwithstanding the Governor's objections. If any bill shall
not be returned within ten days after it shall have been presented to
him, (Sunday excepted,) the same shall be a law, in like manner as
if he had signed it, unless the legislature, by adjournment, prevent
such return.
Sec. 18. The Assembly shall have the sole power of impeachment;
and all impeachments shall be tried by the Senate. When sitting
for that purpose, the senators shall be upon oath or affirmation ; and
no person shall be convicted, without the concurrence of two-thirds
of the members present.
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Comtitution of Sec. 19. The Governor, Lieutenant Governor, Secretary of State,
'coufamu* Comptroller, Treasurer, Attorney General, Surveyor General, Justices of the Supreme Court and Judges of the District Courts, shall be
liable to impeachment for any misdemeanor in office; but judgment
in such cases shall extend only to removal from office, and disqualifi
cation to hold any office of honor, trust, or profit, under the state ;
but the party convicted or acquitted, shall nevertheless be liable to
indictment, trial, and punishment, according to law. All other civil
officers shall be tried, for misdemeanors in office, in such a manner
as the legislature may provide.
Sec. 20. No senator, or member of Assembly, shall, during the
term for which he shall have been elected, be appointed to any civil
office of profit, under this state, which shall have been created, or
the emoluments of which shall have been increased, during such term,
except such office as may be filled by elections by the people.
Sec. 21. No person holding any lucrative office under the United
States, or any other power, shall be eligible to any civil office of
profit under this state ; Provided, that officers in the militia, to which
there is attached no annual salary, or local officers and postmasters
whose compensation does not exceed five hundred dollars per annum,
shall not be deemed lucrative.
Sec. 22. No person who shall be convicted of the embezzlement, or
defalcation of the public funds of this state, shall ever be eligible to
any office of honor, trust, or profit under this state ; and the legis
lature shall, as soon as practicable, pass a law providing for the
punishment of such embezzlement, or defalcation, as a felony.
Sec. 23. No money shall be drawn from the treasury but in
consequence of appropriations made by law. An accurate statement
of the receipts and expenditures of the public moneys shall be at
tached to and published with the laws at every regular session of the
legislature.
Sec. 24. The members of the legislature shall receive for their
services, a compensation to be fixed by law, and paid out of the public
treasury ; but no increase of the compensation shall take effect during
the term for which the members of either House shall have been
elected.
Sec. 25. Every law enacted by the legislature shall embrace but
one object, and that shall be expressed in the title ; and no law shall
be revised, or amended, by reference to this title; but in such case,
the act revised, or section amended, shall be re-enacted and published
at length.
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Sec. 26. No divorce shall be granted by the legislature.
constitution of
Sec. 27. No lottery shall be authorized by this state, nor shall the stato of
the sale of lottery tickets be allowed.
■ California.
Sec. 23. The enumeration of the inhabitants of this state shall
be taken, under the direction of the legislature, in the year one
thousand eight hundred and fifty-two, and one thousand eight
hundred and fifty-five, and at the end of every ten years thereafter ;
and these enumerations, together with the census that may be taken,
under the direction of the Congress of the United States in the year
one thousand eight hundred and fifty, and every subsequent ten
Tears, shall serve as the basis of representation in both Houses of the
legislature.
*
Sec. 29. The number of senators and members of Assembly,
shall, at the first session of the legislature, holden after the enu
meration herein provided for and made, be fixed by the legislature,
and apportioned among the several counties and districts to be
established by law, according to the number of white inhabitants.
The number of members of Assembly shall not be less than twentyfour, nor more than thirty-six, until the number of inhabitants within
this state shall amount to one hundred thousand ; and after that
period, at such ratio that the whole number of members of Assembly
shall never be less than thirty, nor more than eighty.
Sec. 30. When a congressional, senatorial, or assembly district,
shall be composed of two or more counties, it shall not be separated
by any county belonging to another district ; and no county shall
be divided, in forming a congressional, senatorial, or assembly
district.
.Sec. 31 Corporations may be formed under general laws,
but shall not be created by special act, except for .municipal pur
poses. All general laws and special acts passed pursuant to this
section may be altered from time to time, or repealed.
Sec. 32. Dues from corporations shall be secured by such indi
vidual liability of the corporators, and other means, as may be
prescribed by law.
Sec. 33. The term corporations as used in this article shall be
construed to include all associations and joint-stock companies,
having any of the powers or privileges of corporations not possessed
by individuals or partnerships. And all corporations shall have the
right to sue, and shall be subject to be sued, in all courts, in like
cases as natural persons.
Sec. 34. The legislature shall have no power to pass any act
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constitution of granting any charter for banking purposes ; but associations may be
'caMornia' f°rme(*> under general laws, for the deposit of gold and silver, but no
such association shall make, issue, or put in circulation any bill,
check, ticket, certificate, promissory note, or other paper, or the
paper of any bank, to circulate as money.
Sec. 35. The legislature of this state shall prohibit, by law, any
person or persons, association, company, or corporation, from exer
cising the privileges of banking, or creating paper to circulate as
money.
Sec. 36. Each stockholder of a corporation, or joint-stock
association, shall be individually and personally liable for his pro
portion of all its debts and liabilities.
Sec. 37. It shall be the duty of the legislature to provide for
the organization of cities and incorporated villages, and to restrict
their power of taxation, assessment, borrowing money, contracting
debts, and loaning their credit, so as to prevent abuses in assess
ments and in contracting debts by such municipal corporations.
Sec. 38. In all elections by the legislature, the members thereof
shall vote viva voce, and the votes shall be entered on the journal.
ARTICLE V.
Executive Department.
Section 1. The supreme executive power of this state shall be
vested in a chief magistrate, who shall be styled the Governor of the
State of California.
Sec. 2. The Governor shall be elected by the qualified electors,
at the time and places of voting for members of Assembly, and
shall hold his office two years from the time of his installation, and
until his successor shall be qualified.
Sec. 3. No person shall be eligible to the office of Governor (ex
cept at the first election) who has not been a citizen of the United
States and a resident of this state two years next preceding the elec
tion, and attained the age of twenty-five years at the time of said
election.
Sec. 4. The returns of every election for Governor shall be sealed
up and transmitted to the seat of government, directed to the Speaker
of the Assembly, who shall, during the first week of the session,
open and publish them in presence of both Houses of the legis
lature. The person having the highest number of votes shall be
Governor ; but in case any two or more have an equal and the highest
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number of votes, the legislature shall, by joint vote of both Houses, c^*tl^^nfof
choose one of said persons, so having an equal and the highest uwa- caufomin.
ber of votes, for Governor.
Sec. 5. The Governor shall be commander-in-chief of the militia,
the army and navy of this state.
Sac. 6. He shall transact all executive business with the officers of
government, civil and military, and may require information in wri
ting from the officers of the executive department, upon any subject
elating to the duties of their respective offices.
Sec. 7. He shall see that the laws are faithfully executed.
Sec 8. When any office shall, from any cause, become vacant,
and no mode is provided by the constitution and laws for filling such
vacancy, the Governor shall have power to fill such vacancy by
granting a commission, which shall expire at the end of the next
session of the legislature, or at the next election by the people.
Sec. 9. He may, on extraordinary occasions, convene the legisla
ture by proclamation, and shall state to both houses, when assem
bled, the purpose for which they shall have been convened.
Sec. 10. He shall communicate by message to the legislature, at
every session, the condition of the state, and recommend such mat
ters as be shall deem expedient.
Sec. 11. In case of a disagreement between the two Houses, with
respect to the time of adjournment, the Governor shall have power
to adjourn the legislature to such time as he may think proper ;
provided it be not beyond the time fixed for the meeting of the next
legislature.
Sec. 12. No person shall, while holding any office under the United
States, or this state, exercise the office of Governor, except as here
inafter expressly provided.
Sec. 13. The Governor shall have the power to grant reprieves
and pardons after conviction, for all offences except treason and oases
of impeachment, upon such conditions, and with such restrictions and
limitations, as he may think proper, subject to such regulations as
may be provided by law relative to the manner of applying for par
dons. Upon conviction for treason, he shall have the power to sus
pend the execution of the sentence until the case shall be reported
to the legislature at its next meeting, when the legislature shall
either pardon, direct the execution of the sentence, or grant a further
reprieve. He shall communicate to the legislature, at the beginning
of every session, every case of reprieve or pardon granted, stating
5
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constitution of ^e name 0f the convict, the crime of which he was convicted, the
ttao State of
.
California, sentence and its date, and the date ot the pardon or reprieve.
Sec. 14. There shall be a seal of this state, which shall be
kept by the Governor, and used by him officially, and shall be called
" The Great Seal of the State of California."
Sec. 15. All grants and commissions shall be in the name and by
the authority of the people of the state of California, sealed with the
great seal of the state, signed by the Governor, and countersigned
by the Secretary of State.
Sec. 16. A Lieutenant Governor shall be elected at the same time
and places, and in the same manner as the Governor ; and his term
of office, and his qualifications of eligibility, shall also be the same.
He shall be President of the Senate, but shall only have a casting
vote therein. If, during a vacancy of the office of Governor, the Lieu
tenant Governor shall be impeached, displaced, resign, die, or be
come incapable of performing the duties of his office, or be absent
from the state, the President of the Senate shall act as Governor,
until the vacancy be filled, or the disability shall cease.
Sec. 17. In case of the impeachment of the Governor, or his
removal from office, death, inability to discharge the powers and du
ties of the said office, resignation, or absence from the state, the pow
ers and duties of the office shall devolve upon the Lieutenant Gover
nor for the residue of the term, or until the disability shall cease.
But when the Governor shall, with the consent of the legislature, be
out of the state in time of war, at the head of any military force
thereof, he shall continue commander-in-chief of the military force
of the state.
Sec. 18. A Secretary of State, a Comptroller, a Treasurer, an At
torney General, and Surveyor General, shall be chosen in the manner
provided in this constitution ; and the term of office, and eligibility
of each, shall be the same as are prescribed for the Governor and
Lieutenant Governor.
Sec 19. The Secretary of State shall be appointed by the Govern
or, by and with the advice and consent of the Senate. He shall keep
a fair record of the official acts of the legislative and executive de
partments of the government, and shall, when required, lay the same,
and all matters relative thereto, before either branch of the legisla
ture ; and shall perform such other duties as shall be assigned him by
law.
Sec 20. The Comptroller, Treasurer, Attorney General, and Sur
veyor General, shall be chosen by joint vote of the two Houses of the
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legislature, at their first session under this constitution, and there Constitution of
the State of
after shall be elected at the same time and places, and in the same California.
manner as the Governor and Lieutenant Governor.
Sec. 21. The Governor, Lieutenant Governor, Secretary of State,
Comptroller, Treasurer, Attorney General, and Surveyor General,
Ehall each, at stated times during their continuance in office, receive
for their services a compensation, which shall not be increased or di
minished during the term for which they shall have been elected ; but
neither of these officers shall receive for his own use any fees for the
performance of his official duties.
ARTICLE VI.
Judicial Department.
Section 1. The judicial power of this state shall be vested in a
Supreme Court, in District Courts, in County Courts, and in Justices
of the Peace. The legislature may also establish such municipal and
other inferior courts as may be deemed necessary.
Sec. 2. The Supreme Court shall consist of a Chief Justice and
two Associate Justices, any two of whom shall constitute a quorum.
Sec. 3. The Justices of the Supreme Court shall be elected at the
general election, by the qualified electors of the state, and shall hold
their office for the term of six years from the first day of January
next after their election ; provided that the legislature shall, at its
first meeting, elect a Chief Justice and two Associate Justices of the
Supreme Court, by joint vote of both Houses, and so classify them
that one shall go out of office every two years. After the first elec
tion, the senior justice in commission shall be the Chief Justice.
Sec. 4. The Supreme Court shall have appellate jurisdiction in all
eases when the matter in dispute exceeds two hundred dollars, when
the legality of any tax, toll, or impost or municipal fine is in ques
tion, and in all criminal cases amounting to felony or questions of law
alone. And the said court, and each of the justices thereof, as well
as all district and county judges, shall have power to issue writs of
habeas corpus at the instance of any person held in actual custody.
They shall also have power to issue all other writs and process nec
essary to the exercise of their appellate jurisdiction, and shall be
conservators of the peace throughout the state.
Sec. 5. The state shall be divided by the first legislature into a
convenient number of districts, subject to such alteration from time
to time as the public good may require, for each of which a district
judge shall be appointed by the joint vote of the legislature, at its
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Con«titoHon of first meeting, who shall hold his office for two years from the first
California. day ot" January next after his election ; after which, said judges shall
~ be elected by the qualified electors of their respective districts, at
the general election, and shall hold their office for the term of blx
years.
Sec. 6. The District Courts shall have original jurisdiction, in law
and equity, in all civil cases where the amount in dispute exceeds
two hundred dollars, exclusive of interest. In all criminal cases not
otherwise provided for, and in all issues of fact joined in the Probate
Courts, their jurisdiction shall be unlimited.
Sec. 7. The legislature shall provide for the election, by the people,
of a Clerk of the Supreme Court, and County Clerks, District Attor
neys, Sheriffs, Coroners, and other necessary officers ; and shall fix by
law their duties and compensation. County Clerks shall be, ex officio,
Clerks of the District Courts in and for their respective counties.
Sec. 8. There shall be elected in each of the organized counties of
this state, one County Judge, who shall hold his office for four years.
He shall hold the County Court, and perform the duties of Surrogate,
or Probate Judge. The County Judge, with two Justices of the
Peace, to be designated according to law, shall hold Courts of Ses
sions with such criminal jurisdiction as the legislature shall pre
scribe, and he shall perform such other duties as shall be required by
law.
Sec. 9. The County Courts shall have such jurisdiction, in cases
arising in Justices' Courts, and in special cases, as the legislature
may prescribe, but shall have no original civil jurisdiction, except in
such special cases.
Sec. 10. The times and places of holding the terms of the Su
preme Court, and the general and special terms of the District
Courts within the several districts, shall be provided for by law.
Sec. 11. No judicial officer, except a Justice of the Peace, shall
receive, to his own use, any fees or perquisites of office.
Sec. 12. The legislature shall provide for the speedy publication
of all statute laws, and of such judicial decisions as it may deem
expedient; and all laws and judicial decisions shall be free for pub
lication by any person.
Sec. 13. Tribunals for conciliation may be established, with such
powers and duties as may be prescribed by law ; but such tribunals
shall have no power to render judgment to be obligatory on the par
ties, except they voluntarily submit their matters in difference, and
agree to abide the judgment, or assent thereto in the presence of such
tribunal, in such cases as shall be prescribed by law.
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Sec. 14. The legislature shall determine the number of Justices comtitution of
of the Peace, to be elected m each county, city, town, and incorpo- California,
rated village of the state, and fix by law their powers, duties, and "
responsibilities. It shall also determine in what cases appeals may
be made from Justices' Courts to the County Court.
Sec. 15. The Justices of the Supreme Court, and Judges of the
District Court, shall severally, at stated times during their continu
ance in office, receive for their services a compensation to be paid
out of the treasury, which shall not be increased or diminished dur
ing the term for which they shall have been elected. The County
Judges shall also severally, at stated times, receive for their services
a compensation to be paid out of the county treasury of their re
spective counties, which shall not be increased or diminished during
the term for which they shall have been elected.
Sec. 16. The Justices of the Supreme Court and District Judges
shall be ineligible to any other office during the term for which they
thai] have been elected.
Sec. 17. Judges shall not charge juries with respect to matters of
fact, but may state the testimony and declare the law.
Sec. 18. The style of all process shall be "The People of the
State of California ;" all the prosecutions shall be conducted in the
name and by the authority of the same.
ARTICLE VII.
Militia.
Section I. The legislature shall provide by law for organizing and
disciplining the militia, in such manner as they shall deem expedient,
not incompatible with the constitution and laws of the United States.
Sec. 2. Officers of the militia shall be elected or appointed, in
such a manner as the legislature shall from time to time direct, and
shall be commissioned by the Governor.
Sec. 3. The Governor shall have power to call forth the militia,
to execute the laws of the state, to suppress insurrections, and repel
invasions.
ARTICLE VIII.
State Debts.
The legislature shall not in any manner create any debt or debts,
liability or liabilities, which shall singly, or in the aggregate, with any
previous debts or liabilities, exceed the sum of three hundred thousand
b*

•
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Constitution of dollars, except in case of war, to repel invasion or suppress insurrecCaiifornia. *'on> unless the same shall be authorized by some law for some single
object or work, to be distinctly specified therein, which law shall
provide ways and means, exclusive of loans, for the payment of the
interest of such debt or liability, as it falls due, and also pay and
discharge the principal of such debt or liability within twenty years
from the time of the contracting thereof, and shall be irrepealable
nntil the principal and interest thereon shall be paid and discharged ;
but no such law Bhall take effect until, at a general election, it shall
have been submitted to the people, and have received a majority of
all the votes cast for and against it at such election ; and all money
raised by authority of such law, shall be applied only to the specified
object therein stated, or to the payment of the debt thereby created ;
and such law shall be published in at least one newspaper in each
judicial district, if one be published therein, throughout the state, for
three months next preceding the election at which it is submitted to
the people.
ARTICLE IX.
Education.
Section 1. The legislature shall provide for the election, by the
people, of a Superintendent of Publio Instruction, who shall hold his
office for three years, and whose duties shall be prescribed by law,
and who shall receive such compensation as the legislature may
direct.
Sec. 2. The legislature shall encourage, by all suitable means,
the promotion of intellectual, scientific, moral, and agricultural
improvement. The proceeds of all land that may be granted by the
United States to this state for the support of schools, which may be
sold or disposed of, and the five hundred thousand acres of land
granted to the new states, under an act of Congress distributing the
proceeds of the public lands among the several states of the Union,
approved A. D. 1841 ; and all estates of deceased persons who may
have died without leaving a will, or heir, and also such per cent, as
may be granted by Congress on the sale of lands in this state, shall
be and remain a perpetual fund, the interest of which, together with
all the rents of the unsold lands, and such other means as the
legislature may provide, shall be inviolably appropriated to the
support of common schools throughout the state.
Sec. 3. The legislature shall provide for a system of common
schools, by which a school shall be kept up and supported in each
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district at least three months in every year, and any district neglecting Conntimtkm of
to keep and support such a school may be deprived of its proportion California,
jf the interest of the public fund during such neglect.
'
Sec. 4. The legislature shall take measures for the protection,
improvement, or other disposition of such lands as have been, or may
hereafter be reserved or granted by the United States, or any person
or persons, to the state for the use of a University ; and the funds
accruing from the rents or sale of such lands, or from any other
source for the purpose aforesaid, shall be and remain a permanent
find, the interest of which shall be applied to the support of said
University, with such branches as the public convenience may demand,
for the promotion of literature, the arts and sciences, as may be
authorized by the terms of such grant. And it shall be the duty of
the legislature, as soon as may be, to provide effectual means for the
improvement and permanent security of the funds of said University.
ARTICLE X.
Mode of Amending and Revising the Constitution.
Secttos 1. Any amendment or amendments to this constitution, may
be proposed in the Senate or Assembly ; and if the same shall be
agreed to by a majority of the members elected to each of the two
Houses, such proposed amendment or amendments shall be entered on
their journals, with the yeas and nays taken thereon, and referred
to the legislature then next to be chosen, and shall be published for
three months next preceding the time of making such choice. And
if, in the legislature next chosen as aforesaid, such proposed amend
ment or amendments shall be agreed to by a majority of all the
members elected to each House, then it shall be the duty of the
legislature to submit such proposed amendment or amendments to
the people, in such manner and at such time as the legislature shall
prescribe; and if the people shall approve and ratify such amend
ment or amendments, by a majority of the electors qualified to vote
for members of the legislature voting thereon, such amendment or
amendments shall become part of the constitution.
Sffi. 2. And if, at any time, two thirds of the Senate and
Assembly shall think it necessary to revise and change this entire
^institution, they shall recommend to the electors, at the next election
for members of the legislature, to vote for or against the conven
tion; and if it shall appear that a majority of the electors voting at
Bnch election have voted in favor of calling a convention, the
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institution of legrialature shall, at its next session, provide by law for calling a
the State of
6
.
'
....
, n ,
.
California, convention, to be holden within six months after the passage of such
law ; and such convention shall consist of a number of members not
less than that of both branches of the legislature.
AKTICLE XI.
Promiscuous Provisions.
Section 1. The first session of the legislature shall be held at the
Pueblo de San Jos6 ; which place shall be the permanent seat of
government, until removed by law : Provided, however, that two
thirds of all the members elected to each House of the legislature
shall concur in the passage of such law.
Sec. 2. Any citizen of this state who shall, after the adoption of
this constitution, fight a duel with deadly weapons, or send or accept
a challenge to fight a duel with deadly weapons, either within this
state or out of it ; or who shall act as second, or knowingly aid or
assist in any manner those thus offending, shall not be allowed to
hold any office of profit or to enjoy the right of suffrage under this
constitution.
Sec. 3. Members of the legislature, and all officers, executive and
judicial, except such inferior officers as may be by law exempted,
shall, before they enter on the duties of their respective offices, take
and subscribe trie following oath or affirmation :
" I do solemnly swear (or affirm, as the case may be) that I will
support the constitution of the United States, and the constitution
of the state of California, and that I will faithfully discharge the
duties of the office of
, according to the best of my ability."
And no other oath, declaration, or test, shall be required as
qualification for any office or public trust.
Sec. 4. The legislature shall establish a system of county and
town governments, which shall be as nearly uniform as practicable
throughout the state.
Sec. 5. The legislature shall have power to provide for the elec
tion of a board of supervisors in each county ; and these supervisors
shall jointly and individually perform such duties as may be prescrib
ed by law.
Sec. 6. All officers whose election or appointment is not provided
for by this constitution, and all officers whose offices may hereafter
be created by law, shall be elected by the people, or appointed as the
legislature may direct.
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Sec. 7. When the duration of any office is not provided for by Constitution-of
this constitution, it may be declared by law, and if not so declared, c^^,"'
rath office shall be held during the pleasure of the authority making "
the appointment ; nor shall the duration of any office, not fixed by
this constitution, ever exceed four years.
Sec 8. The fiscal year shall commence on the 1st day of July.
Sir. 9. Etch county, town, city, and incorporated village, shall
make provision for the support of its own officers, subject to such
restrictions and regulations as the legislature may prescribe.
Sic. 10. The credit of the state .shall not, in any manner, be given
or loaned to or in aid of any individual, association, or corporation ;
nor shall the state directly or indirectly become a stockholder in any
association or corporation.
Sic. 11. Suits may be brought against the state in such manner,
and in snch courts, as shall be directed by law.
Sec. 12. No contract of marriage, if otherwise duly made, shall
be invalidated for. want of conformity to the requirements of any
religious sect.
Sec. 13. Taxation shall be equal and uniform throughout the
state (1). All property in this state shall be taxed in proportion to
ito value, to be ascertained as directed by law; but assessors and col
lectors of town, county, and state taxes, shall be elected by the qual
ified electors of the district, county, or town, in which the property
t«e4 for state, county, or town purposes is situated.
Sec. 14. All property, both real and personal, of the wife, owned
or claimed by marriage, and that acquired afterwards by gift, devise,
or descent, shall be her separate property ; and laws shall be passed
more clearly defining the rights of the wife, in relation as well to
her separate property, as to that held in common with her husband.
Lawi shall also be passed providing for the registration of the wife's
*parate property.
Sec. 15. The legislature shall protect by law, from forced sale,
> certain portion of the homestead and other property of all heads of
families.
Sec. 16. No perpetuities shall be allowed, except for eleemosytwj purposes.
Sec. 17. Every person shall be disqualified from holding any
(') See CaL Sup. Court Rep., Vol. 1, page 232. People ex. rel. Atty Gen.
* Saglee. Held, that it applies only to direct taxation upon the property and
tas not prohibit the legislature from enacting License laws.
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Constitution of office of profit in this state, who shall have been convicted of having
'o^Tomta* S'ven> or °ffered a bribe, to procure his election or appointment.
Sec. 18. Laws shall be made to exclude from office, serving on
juries, and from the right of suffrage, those who shall hereafter be
convicted of bribery, perjury, forgery, or other high crimes. The
privilege of free suffrage shall be supported by laws regulating elec
tions, and prohibiting, under adequate penalties, all undue influence
thereon from power, bribery, tumult, or other improper practice.
Sec. 19. Absence from this state on business of the state, or of"
the United States, shall not affect the question of residence of any
person.
Sec. 20. A plurality of the votes given at an election shall con
stitute a choice, where not otherwise directed in this constitution.
Sec. 21. All laws, decrees, regulations, and provisions, which
from their nature require publication, shall be published in English
and Spanish.
ARTICLE XII.
Boundary.
The boundary of the state of California shall be as follows : —
Commencing at the point of intersection of 42d degree of north
latitude with the 120th degree of longitude west from Greenwich,
and running south on the line of said 120th degree of west longitude
until it intersects the 39th degree of north latitude ; thence running
in a straight line in a south-easterly direction to the river Colorado,
at a point where it intersects the 35th degree of north latitude ; thence
down the middle of the channel of said river, to the boundary line
between the United States and Mexico, as established by the treaty
of May 30th, 1848 ; thence running west and along said boundary
line to the Pacific Ocean, and extending therein three English miles ;
thence running in a northwesterly direction and following the direc
tion of the Pacific Coast to the 42d degree of north latitude, thence
on the line of said 42d degree of north latitude to the place of begin
ning. Also all the islands, harbors, and bays, along and adjacent to
the Pacific Coast.
SCHEDULE.
Section 1. All rights, prosecutions, claims, and contracts, as well of
individuals as of bodies corporate, and all laws in force at the time
of the adoption of this constitution, and not inconsistent therewith,
until altered or repealed by the legislature, shall continue as if the
same had not been adopted.
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Sec. 2. The legislature shall provide for the removal of all Constitution of
causes which may be pending when this constitution goes into effect, California,
to courts created by the same.
Sec. 3. In order that no inconvenience may result to the public
service, from the taking effect of this constitution, no office shall be
superseded thereby, nor the laws relative to the duties of the several
officers be changed, until the entering into office of the new officers to
be appointed under this constitution.
Sec. 4. The provisions of this constitution concerning the term
of residence necessary to enable persons to hold certain offices therein
mentioned, shall not be held to apply to officers chosen by the people
at the first election, or by the legislature at its first session.
Sec. 5. Every citizen of California, declared a legal voter by
this constitution, and every citizen of the United States, a resident of
this state on the day of election, shall be entitled to vote at the first
general election under this constitution, and on the question of the
adoption thereof.
Sec. 6. This constitution shall be submitted to the people, for
their ratification or rejection, at the general election to be held on
Tuesday, the thirteenth day of November next. The Executive of
the existing government of California is hereby requested to issue a
proclamation to the people, directing the Prefects of the several
districts, or in case of vacancy, the Sub-Prefects, or senior Judge of
first Instance, to cause such election to be held, the day aforesaid, in
the respective districts. The election shall be conducted in the
manner which was prescribed for the election of delegates to this
convention, except that the Prefect, Sub-Prefect, or senior Judge of
first Instance, ordering such election in each district, shall have
power to designate any additional number of places for opening the
polls, and that, in every place of holding the election, a regular polllist shall be kept by the judges and inspectors of election. It shall
also be the duty of these judges and inspectors of election, on the day
aforesaid, to receive the votes of the electors qualified to vote at such
election. Each voter shall express his opinion, by depositing in the
ballot-box a ticket, whereon shall be written, or printed, " For the
Constitution," or " Against the Constitution," or some such words as
will distinctly convey the intention of the voter. These judges and
inspectors shall also receive the votes for the several officers to be
voted for at the said election as herein provided. At the close of
the election, the judges and inspectors shall carefully count each
ballot, and forthwith make duplicate returns thereof to the Piefect,
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Conjtitotion of Sub-Prefect, or senior Judge of first Instance, as the case may be, of
'caUflmia* their respective districts ; and said Prefect, Sub-Prefect, or senior
Judge of first Instance shall transmit one of the same, by the most
safe and rapid conveyance, to the Secretary of State. Upon the re
ceipt of said returns, or ■ on the tenth day of December next, if the
returns be not sooner received, it shall be the duty of a board of
canvassers, to consist of the Secretary of State, one of the Judgea of
the Superior Court, the Prefect, Judge of first Instance, and an Al
calde of the district of Monterey, or any three of the aforementioned
officers, in the presence of all who shall choose to attend, to compare
the votes given at said election, and to immediately publish an abstract
• of the same in one or more of the newspapers of California. And the
Executive will also, immediately after ascertaining that the constitu
tion has been ratified by the people, make proclamation of the fact ;
and thenceforth this constitution shall be ordained and established as
the Constitution of California.
Sec. 7. If this constitution shall be ratified by the people of
California, the Executive of the existing government is hereby
requested, immediately after the same shall be ascertained, in the
manner herein directed, to cause a fair copy thereof to be forwarded
to the President of the United States, in order that he may lay it
before the Congress of the United States.
Sec. 8. At the general election aforesaid, viz. the thirteenth day
of November next, there shall be elected a Governor, Lieutenant
Governor, members of the legislature, and also two members of
Congress.
Sec. 9. If this constitution shall be ratified by the people of
California, the legislature shall assemble at the seat of government
on the fifteenth day of December next, and in order to complete the
organization of that body, the Senate shall elect a President pro
tempore, until the Lieutenant Governor shall be installed into office.
Sec. 10. On the organization of the legislature, it shall be the
duty of the Secretary of State, to lay before each House, a copy of
the abstract made by the board of canvassers, and, if called for, the
original returns of election, in order that each House may judge of
the correctness of the report of said board of canvassers.
Sec. 11. The legislature, at its first session, shall elect such
officers as may be ordered by this constitution, to be elected by that
body, and within four days after its organization, proceed to elect
two senators to the Congress of the United States. But no law
pass3d by this legislature shall take effect until signed by the
Governor after his installation into office.
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Sec. 12. The senators and representatives
to the Congress
r
° . of the
. Constitution
the State ofof
United States, elected by the legislature and people of California, California,
aa herein directed, shall be furnished with certified copies of this
constitution, when ratified, which they shall lay before the Congress
of the United States, requesting, in the name of the people of
California, the admission of the State of California into the American
Union.
Sec. 13. All officers of this state, other than members of the
legislature, shall be installed into office on the fifteenth day of
December next, or as soon thereafter as practicable.
Sec. 14. Until the legislature shall divide the state into counties
and senatorial and assembly districts, as directed by this constitution,
the following shall be the apportionment of the two Houses of the
legislature, viz. : the districts of San Diego and Los Angeles, shall
jointly elect two senators ; the districts of Santa Barbara and San
Luis Obispo, shall jointly elect one senator ; the district of Monterey,
one senator ; the district of San Jose, one senator ; the district of
San Francisco, two senators ; the district of Sonoma, one senator ;
the district of Sacramento, four senators ; and the district of San
Joaquin, four senators. And the district of San Diego shall elect
one member of Assembly ; the district of Los Angeles, two members
of Assembly ; the district of Santa Barbara, two members of Assem
bly ; the district of San Luis Obispo, one member of Assembly ;
the district of Monterey, two members of Assembly ; the district
of San Jose, three members of Assembly ; the district of San
Francisco, five members of Assembly ; the district of Sonoma, two
members of Assembly ; the district of Sacramento, nine members of
Assembly; and the district of San Joaquin, nine members of
Assembly.
Sec. 15. Until the legislature shall otherwise direct, in accord
ance with the provisions of this constitution, the salary of the Gov
ernor shall be ten thousand dollars per annum ; and the salary of the
Lieutenant Governor shall be double the pay of a state senator ;
and the pay of members of the legislature shall be sixteen dollars
per diem, while in attendance, and sixteen dollars for every twenty
miles travel by the usual route from their residences, to the place
of holding the session of the legislature, and in returning therefrom.
And the legislature shall fix the salaries of all officers, others than
those elected by the people, at the first election.
Sec. 16. The limitation of the powers of the legislature, con
tained in article 8th of this constitution, shall not extend to the first
6
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CthetStatoof°f leg'slature elected under the same, which is hereby authorized to
California. negotiate for such amount as may be necessary to pay the expenses
of the state government.
R. SEMPLE,
President of the Convention, and Delegate from Benicia.
Wm. U. Marcy, Secretary.
J. Aram,
C. T. Borrs,
E. Brown,
J. A. Carrillo,
J. M. Covarrubias,
E. 0. Crosby,
P. De La Guerra,
L. Dent,
M. Dominguez,
K. H. DlMMICK,
A. J. Ellis,
S. C. Foster,
E. Gilbert, (1)
W. M. Gwin,
H. W. Halleck,
Julian Hanks,
L. W. Hastings,
Henry Hill,
J. Hobson,
J. McH. HollinsWORTH,
J. M. Jones, (2)
J. D. Hoppe, (3)
T. 0. Larkin,
Francis J. Lippitt,

B. S. Lippincott,
M. M. McCarver,
Joiin McDouoal,
B. F. Moore,
Myron Norton,
P. Ord,,
Miguel Pedrorena,
A. M. Pico,
R. M. Price,
Hugo Reid,
Jacinto Rodriguez,
Pedro Sansevaine,
W. E. Shannon,
W. S. Sherwood,
J. R. Snyder,
A. Stearns,
W. M. Steuart,
J. A. Sutter,
Henry A. Tefft, (4)
S. L. Vermeule,
M. G. Vallejo,
J. Walker,
0. M. Wozencraft.

(1) Was killed in a duel at Oak Cottage, near Sacramento City, on the
morning of 2d of August, 1852. Was editor of "Alta California."
(2) Died of consumption at San Jose", in December, 1851. Was JndgeofU. S.
District Court.
(3) Died April 17th, 1853, at San Jose", from injuries received by the explo
sion of steamer Jenny Lind.
(4) Was drowned at Santa Barbara, in January, 1852. Was Judge ot
Second Judicial District.

■

LAWS OF THE UNITED

STATES RELATIVE

TO NATURALIZATION.

CHAPTER XXVIII.
AX ACT to establish a uniform rule of Naturalization, and to repeal
the acts heretofore passed on that subject.—[Approved, April 14,
1802.]
Be it enacted by the Senate and House of Representatives of the Uni
ted States of America in Congress assembled :
Section 1. That any alien, being a free white person, may be ad- ^I'nJli™|{S!S,nb^
aiitted to become a citizen of the United States, or any of them, on 'ho united states.
'
'
'
On what conditfae following conditions, and not otherwise :
tion»1. That he shall have declared on oath or affirmation, before the ^thm aflinnaSopreme, Superior, District, or Circuit Court, of some one of the premlorraperior
states, or of the territorial districts of the United States, or a Circuit, ^"cireuTt^urtf
or District Court of the United States, three years at least before his "J^orofthe'
admission, that it was bona fide his intention to become a citizen of JljjJJJ y^JJ^.
the United States, and to renounce for ever all allegiance and fidelity
Jjj* intention
to any foreign prince, potentate, state or sovereignty whatever, and ^™nn>™g10I<^r"
particularly by name, the prince, potentate, state, or sovereignty, J^JJ^J0^r"
whereof such alien may at the time be a citizen or subject. [Repealed.] jhichheisasub2. That he shall, at the time of his application to be admitted, de- to swear or afclare, on oath or affirmation, before some one of the courts aforesaid, support 'the conthat he will support the constitution of the United States, and that uni^states!0
he doth absolutely and entirely renounce and abjure all allegiance
and fidelity to every foreign prince, potentate, state, or sovereignty
whatever, and particularly by name the prince, potentate, state, or
sovereignty whereof he was before a citizen or subject, which proceed
ing shall be recorded by the clerk of the court.
3. That the court admitting such alien shall be satisfied that he
re„w£nn
has resided within the United States five years
at least, and within the ihe
states
J
Ave united
years before
state
or
territory
where
such
court
is
at
the
time
held
one
year
at
heshaii
bcadmit,
m *
J
ted a citizen.
least ; and it shall further appear
to their satisfaction that during° he
Sha'iIs aprove
rr
man that
of
that time he has behaved as a man of a cood moral character, at- good moral char.
.
°
TT,_
acter, attached to
tacaed to the principles of the constitution of the United States, and the constitution
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statesUnited

we^ disposed *° tne S00^ or<ler and happiness of the same : Provided,
that the oath of the applicant shall in no case be allowed to prove his
residence.
That he shall re4. That in case the alien applying to be admitted to citizenship
nounee every
ii»
• 1
«
z»i
i
*»
title ofnobility shall have borne any hereditary title, or been of any of the orders of
nobility in the kingdom or state from which he came, he shall, in adShaii prove that dition to the above requisites, make an express renunciation of his title
good mona char- or order of nobility in the court to which his application shall be
ucned^fthe made, which renunciation shall be made and recorded in the said
thc^nitedstates. court : Provided, that no alien who shall be a native citizen, denizen,
uoiuu'iUen1" 01 subject of any country, state, or sovereign with whom the United
ted Presided States shall be at war at the time of his application, shall be then adStotes iitethe mitte<l to be a citizen of the United States : Provided, also, that any
29th of January, jjign who was residing within the limits and under the jurisdiction of
the United States, before the twenty-ninth day ofJanuary, one thousand
seven hundred and ninety-five, may be admitted to become a citizen
on due proof made, to some one of the courts aforesaid, that he has
resided two years at least within and under the jurisdiction of the
United States, and one year at least immediately preceding his appli
cation within the state or territory where such court is at the time
Proceeding* to held, and on his declaring on oath, or affirmation, that he will supthc™crit of toe port the constitution of the United States, and that he doth absolute1 "lrt
ly and entirely renounce and abjure all allegiance and fidelity to any
foreign prince, potentate, state, or sovereignty whatever, and particu
larly by name the prince, potentate, state, or sovereignty whereof he
was before a citizen or subject ; and moreover on its a-ppearing to the
satisfaction of the court that during the said term of two years he
has behaved as a man of good moral character, attached to the con
stitution of the United States, and well disposed to the good order
and happiness of the same ; and where the alien applying for admis
sion to citizenship shall have borne any hereditary title, or been of
any of the orders of nobility in the kingdom or state from which he
came : on his moreover making in the court an express renunciation
Provision in
. .
.^
i
. i
l_J
favor of persons of his title or order of nobility before he shall be entitled to such aaresidinK
in
tho
.
_
.....
.
,
United states mission : all of which proceedings, required in this proviso to beperbetween
, „ ,be recorded
,,,,,,,
January,the
1795,29th formed...
in the court, shall
by tho clerk thereofn ; andJ proJune, 1798.
vided also that any alien who was residing within the limits and un
der the jurisdiction of the United States at any time between the said
twenty-ninth day of January, one thousand seven hundred and ninetyfive, and the eighteenth day of June, one thousand seven hundred and
ninety-eight, may within two years after tho passing of this act be
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admitted to become a citizen without a compliance with the first con
dition above specified.
Sec. 2. Provided, also, and be it further enacted, That, in ad- Mode of natural
Ization predition to the directions aforesaid, all free white persons being aliens jeribed.
■who may arrive in the United States after the passing of this act, mm am'iingTu
shall, in order to become citizens of the United States, make registry states to be
and obtain certificates in the following manner, to wit : every person
desirous of being naturalized shall, if of the age of twenty-one years,
make report of himself, or if under the age of twenty-one years, or
held in service, shall be reported by his parent, guardian, master, or
mistress, to the clerk of the district court of the district where such
olien or aliens shall arrive, or to some other court of record of the
United States, or of either of the territorial districts of the same, or
of a particular state ; and such report shall ascertain the name, birth- Form of register,
place, age, nation, and allegiance of each alien, together with the
country whence he or she migrated, and the place of his or her in
tended settlement ; and it shall be the duty of such clerk on receiving
such report to record the same in his office, and to grant to the per
son making such report, and to each individual concerned therein,
whenever he shall be required, a certificate under his hand and seal
of office of such report and registry ; and for receiving and registering
each report of an individual or family he shall receive fifty cents,
and for each certificate granted pursuant to this act to an individual
or family fifty cents ; and such certificate shall be exhibited to the
court by every alien who may arrive in the United States, after the
passing of this act, on his application to be naturalized, as evidence
of his arrival within the United States.
Sec. 3. And whereas doubts have arisen whether certain courts of w^at «»»*""»«
to be considered
record in some of the states are included within the description of M capable of
*
naturalizing
district or circuit courts : Be it further enacted, that every court of aliens,
record in any individual state having common law jurisdiction, and a
seal and clerk or prothonotary, shall be considered as a district court
within the meaning of this act; and every alien who may have been
naturalized in any such court Bhall enjoy, from and after the passing
of the act, the same rights and privileges as if he had been natu
ralized in a district or circuit court of the United States.
Sec. 4. And be it further enacted, That the children of rpersons sons
children
or pernaturalized
duly naturalized under any of the laws of the United States, or who, under certain
I&W8 to be
previous to the passing of any law on that subject by the government ^JjJJJ'g^J^
of the United States, may have become citizens of any one of the said
s under the laws thereof, being under the age of twenty-one years,
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Privilege of citi- at the time of their parents being so naturalized or admitted to the
zenshlp not to
t
.
.
.
extend
cui- rights
shall, if. dwelling
in the United States, be condren oftopersona
.e of citizenship,
. .
_
who have neve* sidered as citizens of the United States; and the children of persons
resided in the
United states, etc who now are or have been citizens of the United States, shall, though
born out of the limits and jurisdiction of the United States, be con
sidered as citizens of the United States : Provided that the right of
citizenship shall not descend to persons whose fathers have never re
sided within the United States : Provided, also, that no person here
tofore proscribed by any state, or who has been legally convicted of
having joined the army of Great Britain during the late war, shall
be admitted a citizen as aforesaid without the consent of the legisla
ture of the state in which such person was proscribed.
Repeal of former Sec. 5. And be it further enacted, That all acts heretofore passed
J
respecting naturalization be and the same are hereby repealed.

CHAPTER XLVII.
AN ACT in addition to an act entitled " An act to establish a uni
form rule of Naturalization, and to repeal the Acts heretofore
passed on that subject."—[Approved, March 26, 1 804.]
Be it enacted by the Senate and House of Representatives of the
United States ofAmerica in Congress assembled :
Certain aliens
Section 1. That any alien, being a free white person, who was
of the united"" residing within the limits and under the jurisdiction of the United
cd*wUhTr?°th7md" States at any time between the eighteenth day of June, one thousand
dayofjune*1798 seven hundred and ninety-eight, and the fourteenth day of April, one
ia2iMth AprU' thousand eight hundred and two, and who has continued to reside
lOUlfl.
°
^
^
XT • J
within the same, may be admitted to become a citizen of the United
States without a compliance with the first condition specified in the
first section of the act entitled " An act to establish a uniform rule of
naturalization, and to repeal the acts heretofore passed on that sub
ject."
After an alien
Sec. 2. And be it further enacted, That when any alien who shall
pH«i wlthocrtain have complied with the first condition specified in the first section of
w^w™ndhcTiii- the said original act, and who shall have pursued the directions pre2ens of toedU scribed in the second section of the said act, may die, before he is
united Stat*.. actuanv naturalized, the widow and the children of such alien shall be
considered as citizens of the United States, and shall be entitled to
all rights and privileges as such upon taking the oaths prescribed by
law.
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CHAPTER XXXVI.
AN ACT supplementary to the acts heretofore passed on the subject of
a uniform rule of 'Naturalization.—[Approved July 30, 1813.]
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled :
Section 1. That persons resident within the United States, or the Persons author*
t
ized to become
territories thereof, on the eighteenth day of June, in the year one dti»n» who
I
1 •
13 11
iiiin
i
were resid<)n' ln
thousand eight hundred and twelve, who had before that day made a the United states
j ,
.
,
„ , . .
.
,
. .
„on 18th June,
declaration according to law of their intentions to become citizens of 1812, and who
the United States, or who by the existing laws of the United States claration of their
were on that day entitled to become citizens without making such come citizens of
declaration, may be admitted to become citizens thereof notwithstand- theUnit*dstate<ing they shall be alien enemies at the time, and in the manner pre
scribed by the laws heretofore passed on that subject. Provided that rroviso
nothing herein contained shall be taken or construed to interfere
with, or prevent the apprehension and removal, agreeably to law, of
any alien enemy at any time previous to the actual naturalization of
such alien.
CHAPTER XXXII.
AN ACT relative to Evidence in cases of Naturalization.—[Approved
March 22, 1816.]
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled :
Section 1. That the certificate of report and registry required as Evidence to be
„
, . 1 .
*i .
,?
. exhibited by
evidence of- the tune of arrival in the United States, according to the aliens to^bwome
second section of the act of the fourteenth of April, one thousand united states,
eight hundred and two, entitled " An act to establish a uniform rule
of naturalization, and to repeal the acts heretofore passed on this sub
ject," and also a certificate from the proper clerk or prothonotary of
the declaration of intention made before a court of record, and re
quired as the first condition according to the first section of said act,
shall be exhibited by every alien on his application to be admitted a
citizen of the United States in pursuance of said act, who shall have
arrived within the limits and under the jurisdiction of the United
States since the eighteenth day of June, one thousand eight hundred
and twelve, and shall each be recited at full length in the record of
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the court admitting such, alien, otherwise he shall not be deemed to
have complied with the conditions requisite for becoming a citizen of
Admissions
the United States ; and any pretended admission of an alien who
without a recital
#
* *
of the proceeding shall have arrived within the limits arid under the jurisdiction of the
of no Talidity.
United States since the said eighteenth day of June, one thousand
eight hundred and twelve, to be a citizen, after the promulgation of
this act, without such recital of each certificate at full length, shall
be of no validity or effect under the act aforesaid. [Repealed.']
Rights of perSEC. o. Provided, and be it enacted, That nothing herein contained
»ooa heretofore
°
settled in the
shall be construed to exclude from admission to citizenship any free
United States,
.
....
. .
.
between1798,
the and
18th white person
who was residing within the limits and under the JiurisJuno,
re
14th April, 1802. diction of the United States at any time between the eighteenth day
of June, one thousand seven hundred and ninety-eight, and the four
teenth day of April, one thousand eight hundred and two, and who
having continued to reside therein without having made any declara
tion of intention before a court of record as aforesaid, may be entitled
to become a citizen of the United States according to the act of the
twenty-sixth of March, one thousand eight hundred and four, entitled
" An act in addition to an act, entitled ' An act to establish a uniform
rule of naturalization, and to repeal the acts heretofore passed on that
natu'Sation. subject.' " Whenever any person without a certificate of such decla
ration of intention, as aforesaid, shall make application to be admitted
a citizen of the United States, it shall be proved to the satisfaction of
the court that the applicant was residing within the limits and under
the jurisdiction of the United States before the fourteenth day of
April, one thousand eight hundred and two, and has continued to re
side within the same, or he shall not be so admitted. And the resiappUcTnt to0fbehe dence of the applicant within the limits and under the jurisdiction of
naturaiiied.
tne United States for at least five years immediately preceding the
time of such application, shall be proved by the oath or affirmation of
citizens of the United States, which citizens shall be named in the
record as witnesses. And such continued residence within the limits
and under the jurisdiction of the United States, when satisfactorily
proved, and the place or places where the applicant has resided for at
least five years as aforesaid, shall be stated and set forth, together
with the names of such citizens, in the record of the court admitting
the applicant, otherwise the same shall not entitle him to be considered
and deemed a citizen of the United States.
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CHAPTER CLXXXVL
AN ACT in further addition to "An act to establish a uni
form rule of Naturalization, and to repeal the Acts heretofore
passed on that subject."—[Approved, May 26, 1824.]
Be it enacted by the Senate and House of Representatives of the Unit
ed States of America in Congress assembled :
Section 1. That any alien being a free white person, and a minor, ^"ch'l'n'aiiMi
under the age of twenty-one years, who shall have resided in the ^jjj1^ ^J,
United States three »years next Iprecedingo his arrivingo at the age
minor>
™ay of
o of acouic
a citizen
rwenty-one years, and who shall have continued to reside therein to the United state*,
the time he may make application to be admitted a citizen thereof,
nay, after he arrives at the age of twenty-one years, and after he
shall have resided five years within the United States including the
three years of his minority, be admitted a citizen of the United
States without having made the declaration required in the first con
dition of the first section of the act to which this is in addition, three
years previous to his admission : Provided such alien shall make the ProYiao.
declaration required therein at the time of his or her admission, and
shall further declare on oath, and prove to the satisfaction of the court,
that for three years next preceding, it has been the bona fide intention
of soch alien to become a citizen of the United States, and shall, in
ill other r«spects, comply with the laws in regard to naturalization.
Sec. 2. And be it further enacted, That no certificates of citizen- No certiflcate
'
heretofore obship or naturalization heretofore obtained from any court of record taln** fT?m t
_*t
*
court to be
within the United States shall be deemed invalid in consequence of ^""^p"^1'4'
an omission to comply with the requisition of the first section of the
act entitled " An Act relative to evidence in cases of naturalization,"
passed the twenty-second day of March, one thousand eight hundred
and sixteen.
Sac. 3. And be it further enacted, That the declaration required Declaration of
by the first condition, specified in the first section of the act to which be vaiu n
this ia in addition, shall, if the same has been bona fide made before
the clerks of either of the courts in the said condition named, be as
Talid as if it had been made before the said courts respectively.
Sre. 4. And be it further enacted, That a declaration by any alien, ttnl^^aJ
Wing a free white person, of his intended application to be admitted
a citizen of the United States, made in the manner and form pre- ^'tbe,uffl"
scribed in the first condition specified in the first section of the act to
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which this is in addition, two years before his admission, shall be a
sufficient compliance with said condition ; anything in the said act or
in any subsequent act to the contrary, notwithstanding.
CHAPTER CXVI.
AN ACT to amend the Acts concerning Naturalization.—[Approved,
May 24th, 1828.]
Be it enacted by the Senate and House of Representatives of the Unit
ed States of America, in Congress assembled :

Second section of Sectiox 1. That the second section of the act entitled, " An Act
u, 1802, eh. 28, to establish an uniform rule of naturalization, and to repeal the acts
1816, ciTffl re- heretofore passed on that subject," which was passed on the fourteenth
day of April, one thousand eight hundred and two ; and the first
section of the act entitled, " An Act relative to evidence in cases of
naturalization," passed on the twenty-second day of March, one thou
sand eight hundred and sixteen, be and the same are hereby repealed.
Any alien, rosidSec. 2. And be it further enacted, That any alien, being a free
iuuiu,^tc.,tb»- white person, who was residing within the limits and under the jurisiso2 andPjuii\4i8 diction of the United States between the fourteenth day of April, one
citton° become a thousand eight hundred and two, and the eighteenth day of June,
one thousand eight hundred and twelve, and who has continued to re
side within the same, may be admitted to become a citizen of the Unit
ed States, without having made any previous declaration of his in
tention to become a citizen : Provided, that whenever any person,
without a certificate of such declaration of intention, shall make ap
plication to be admitted a citizen of the United States, it shall be
proved to the satisfaction of the court that the applicant was residing
within the limits and under the jurisdiction of the United States be
fore the eighteenth day of June, one thousand eight hundred and
twelve, and has continued to reside within the same, or he shall not be
so admitted; and the residence of the applicant within the limits and
under the jurisdiction of the United States, for at least five years
immediately preceding the time of such application, shall be proved
by the oath or affirmation of citizens of the United States, which cit
izens shall be named in the record as witnesses ; and such continued
residence within the limits and under the jurisdiction of the United
States, when satisfactorily proved, and the place or places where the
applicant has resided for at least five years as aforesaid, shall be
stated and set forth, together with the names of such citizens in the
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record of the court admitting the applicant, otherwise the same shall
not entitle him to be considered and deemed a citizen of the United
States.
CHAPTER LXXII.
AN ACT to repeal in part the twelfth section of the act entitled,
"An Act for the regulation of seamen on board the public and
private vessels of the United States."—[Approved, June '2(5,
1848.]
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled :
That the twelfth section of the act approved March 3d, 1813, en- Modification and
tiled, "An Act for the regulation of seamen on board the public and
private vessels of the United States," (which said twelfth section is
in the following words, viz : " That no person who shall arrive in
the United States, from and after the time when this act shall take
effect, shall be admitted to become a citizen of the United States,
who shall not, for the continued term of five years next preceding
his admission as aforesaid, have resided within the United States,
without being at any time during the said five years out of the terri
tory of the United States,") be, and the same hereby is, modified,
and in part repealed, by striking out the words, " without being at
any time during the said five years out of the territory of the Uni
ted States."

COMPILED LAWS OF CALIFORNIA.

CHAPTER I.
AN ACT concerning the office of Comptroller (1).—[Passed Jan
uary 19, 1850.
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
comptroller—
Section 1. The Comptroller shall bo commissioned by the Govtioned, where to ernor, and shall reside and keep his office at the seat of government.
Se'cfflc"4 kcep He shall not absent himself from the state without leave of absence
obtained from the legislature.
Sec. 2. Before entering upon the duties of his office, he shall give
bond to the state, with such sureties as shall be approved by the
Governor, in the penal, sum of fifty thousand dollars, conditioned for
the true and faithful performance of the duties enjoined by law, and
for the safe delivery to his successor in office of all books, papers,
documents, maps, vouchers, and other effects belonging or appertain*
ing to the office of Comptroller.
To report annuSec. 3. He shall digest, prepare, and report to the Governor, on
' the fifteenth day of December annually, to be laid before the legis»
lature at the commencement of each regular session, a complete
statement of the condition of the revenues, and the amount of the
expenditures for the preceding fiscal year ; a full and detailed state
ment of the public debt, estimates of the revenues and expenditures
for the succeeding fiscal year ; a tabular statement, showing sepa
rately the whole amount of each appropriation of money made by
law, the amount paid under the same, and the balance unexpended ;
a tabular statement, showing the amount of revenue chargeable to
each county for the preceding year ; the aggregate amount of each
object of taxation, together with the tax due on the same ; and shall
report such plans as he may deem expedient for the support of the
To give bond.

(1 ) See Stat. 1851, page 416, sec. 5. Stat. 1852, pages 56 and 57.
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public credit, for promoting frugality and economy in the public
offices, for lessening the public expenses, and generally for the better
management and more perfect understanding of the fiscal affairs of
the state.
to keepr an account count
Tn k««Pof»■>the«. Sec. 4. It shall be. the duty of the Comptroller
r
between the state and state treasury, between the state and the Uni- dealings of the
ted States, and between the state and every other state, sovereignty,
officer, or person with whom the state may have dealings ; and he ^°n3adminletcr
shall have power to administer all oaths or affirmations required
or allowed by law, in matters touching the duties of his office.
Sec. 5. He shall examine, adjust, and settle all claims against the To "amino and
.
settle claims
state payable out of the treasury, excepting only such claims as may against the state,
be expressly required by law to be examined and settled by other
officers and persons.
Sec. 6. He shall draw all warrants upon the treasury for money, To draw warrants
,
.i
.
for money, and
except only in cases otherwise provided by law; but every warrant form of warrants.
shall express the particular fund out of which the same is to be
paid.
Sec. 7. He shall direct prosecutions in the name of the state To direct prosefor all official delinquencies in relation to the assessment, collection, state debtors,
and payment of the revenue, against all persons who by any means
become possessed of public money or property, and fail to pay over
or deliver the same, and against all debtors of the state.
Sec. 8. He shall give information in writing to either House of the To "P0* *»
.
,.
.
legislature on
legislature, whenever required, upon any subject relating to the fiscal request,
affair.- of the state, or touching any duty of his office, and shall
perform all such other duties not enumerated in this act, as may be
required by law.
Sec. 9. He shall, when he goes
out of office, deliver to his sue- Duty
D
ofBce. on quitting
cessor all books, files, letters, papers, accounts, and other things be
longing to his office.
Sec. 10. All the books, papers, files, letters and transactions per- Documents in
taining to the office of Comptroller, shall be open to the inspection to inBpecUoiT11
of the Governor, to the inspection of committees of the legislature,
or either branch thereof, or that of any other person authorized by
law.
Sec. 11. In case of the death, sickness, absence from the state, vacancies how
removal from office, or impeachment of the Comptroller, unless such ,uppUed"
absence or disability occur within six months of the close of the term
for which he shall have been elected, the Governor shall immediately
his proclamation, appointing a day for the election of a Comp1
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troller, to fill the office for the remainder of the unexpired term ;
which election shall be held at the places, and in the manner pre
scribed by law. (1)
Temporary YaSec. 12. In case of such vacancy, absence or disability, the Govsuppiied.
ernor shall make an appointment of some suitable person to perform
the duties of the office of Comptroller until a successor shall be elected
and qualified, or until such absence or disability shall cease ; and
such person shall take the oath, and give the bond required of the
Comptroller, and shall receive the same compensation as is allowed
by law to the Comptroller, in proportion to the time he shall be
employed in such service. (2)
au"yaimifd£tof Sec' 13, If the Comptroller shall wilfully neglect, or refuse to
moanor in office, perform any duty enjoined by law, or by color of his office shall
knowingly do any act not authorized by law, or in any other manner
than is authorized by law, he shall be deemed guilty of a misdemeanor
in office.
To
seal,have
andofficial
employ gEC- 14. The Secretary^ of State shall rprocure and deliver to the
a clerk.
Comptroller a seal of office, with some suitable device, and having
engraved around the margin thereof the words " Office of the Comp
troller, California," a description of which seal shall be retained in
the office of the Secretary of State, as a record ; said seal shall be
used for the authentication of all drafts and warrants drawn by the
Comptroller, and of all copies of papers issued from his office ; and
until such seal is procured, he shall use his private seal : the Comp
troller is hereby authorized to employ a clerk in his office, who shall
receive for his services such salary as may be fixed by law. (3)
office hours.
Sec. 15. The office of Comptroller shall be open for the transac
tion of business from 10 o'clock a. m. to 2 o'clock p. m. of every day
in the year, Sundays excepted.
Commencement
gEC
Tnjs a(jt snaU be ;„ force from ^ after
passage.
( 1 ) See Stat. 1851, page 421, Sec. 45.
(2) See Stat. 1852, page 49, Sec. 1.
(3) See Stat. 1852, page 50, Sec. 1.
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CHAPTER II.
AX ACT concerning the office of State Treasurer. (1)—[Passed
January 24th, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Sectiox 1. The Treasurer shall reside and keep his office at the wii<r<- to n >i.ie
sat of government, and not absent himself from the state without
leave of absence from the legislature.
Sec. 2. He shall be commissioned by the Governor, but before to be commi*sueh commission shall issue, and before entering on the duties of his uo?pnioJ,'in«ko
office, he shall take the oath of office prescribed by the constitution, etireUe«d
to be endorsed on his commission, and shall execute and deliver to
the Governor a bond payable to the state, in the sum of one hundred
thousand dollars, with sureties to be approved by the Governor, con
ditioned for the faithful performance of all the duties which may be
required of him by law, and for the delivery to his successor in office
of all books, papers, moneys, vouchers, securities, evidences of debt,
and effects belonging to his said office. (2)
Sec. 3. The Secretary of State shall procure and deliver to the To ha™ ana u«c
Treasurer a seal of office, with some suitable device, and having
engraved around the margin thereof the words, " Office of the Treas
urer—California ; " a description of which said seal shall be retained
in the office of the Secretary of State as a record : said seal shall be
nsed to authenticate all writings, papers, and documents certified from
such office. Until such seal is procured, the Treasurer is authorized
to use his private seal.
Sec. 4. He shall receive and keep all moneys of the state, not To receive ami
eipressly required by law to be received and kept by some other money?? 1™^°
person; shall disburse the public moneys upon warrants drawn upon keePaccountthe Treasury according to law, and not otherwise ; and shall keep a
just, true, and comprehensive account of all moneys received and
disbursed ; and shall deliver to his successor in office all moneys,

(1) See Stat 1851, page 416, Sec. 5.
See Stat. 1852, page 56, 62 and 63.
(2) Amendment inserted from Stat. 1852, page 58, Sec. 1.
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To deliver mo
neys, etc., to
successor.
Office hours.

records, books, papers, and other things belonging to his office, in
good order ; and keep his office open for the transaction of business
from 10 o'clock a. m. to 2 o'clock P. m., of every day of the year,
Sundays excepted.
Sec. 5. He shall deliver to the Governor, on the fifteenth day of
To report annu
ally.
December annually, a full exhibit of all moneys received by him into
and paid out of the Treasury, showing, under separate and appropriate
heads, on what account and from what sources received, and for what
particular object or service the same has been paid out by him ; and
shall give information in writing to either House of the legislature,
whenever required, upon any subject connected with the Treasury, or
any duty of his office.
Records of office
Sec. 6. The books, papers, and transactions of his office shall be
to be open to in
spection.
open at all times for the inspection of the Governor, Comptroller, of
either House of the legislature, or of any committee thereof, or per
sons authorized by law.
Wllfol neglect of Sec. 7. If the Treasurer shall wilfully neglect or refuse to perform
duty a •miadein _ any duty enjoined by law, or, by color of his office, shall knowingly
do any act not authorized by law, or in any other manner than is
authorized by law, he shall be deemed guilty of a misdemeanor in
office.
Vacancy—how
Sec. 8. In case of the death, sickness, absence from the state,
filled.
removal from office, or impeachment of the Treasurer, unless such
absence or disability shall occur within six months of the close of the
term for which he shall have been elected, the Governor shall imme
diately issue his proclamation appointing a day for the election of a
Treasurer for the balance of the unexpired term, which election shall
be held at the places and in the manner prescribed by law. (1)
Sec. 9. In case of the absence or disability of the Treasurer, the
Temporary va
cancy—how
Governor
shall make an appointment of some suitable person to per
supplied.
form the duties of the office until a successor shall be elected and
qualified, or until such absence or disability shall cease; and such
person shall take the oath of office and execute the bond required of
the Treasurer, and shall receive the same compensation as is allowed
by law to the Treasurer, in proportion to the time he shall be engaged
in such service.
May employ a
Sec. 10. The Treasurer is authorized to employ a clerk in his office,
clerk.
who shall receive for his services such compensation as may be
allowed by law. (2)
(1) See Stat. 1851, page 421, Sec. 45.
(2) See Stat. 1852, page 50, Sec. 1.
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Sbc. 11. He shall have power to administer all oaths or affirma- May adminwter
twos required or allowed by law in matters touching the duties of
Mi office ; and shall perform all duties not enumerated iu this act,
which may be enjoined by law.
Sic. 12. This act shall be in force from and after its passage.
commencement

CHAPTER III.
AN ACT concerning the office of the Secretary of State. (1)—[Passed
January 24, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
Section 1. The Secretary of State, before entering upon the dis- Before taking
charge of any of the duties of his office, shall make and execute his bond.10 giT0
bond to the state of California, in the penal sum of ten thousand
dollars, with at least two sufficient sureties, conditioned for the faith
ful performance and discharge of the several duties and trusts impos
ed upon him by the constitution and laws of this state : Provided, Prwent secretary
that this section shall not apply to the Secretary of State heretofore to quaWy,"tc'',>"
appointed, who shall have ten days after the passage of this act, in
which, to take the oath of office and execute his bond.
Sre. 2. Said bond and sureties shall be approved by the Governor, Bond etc., to be
and such bond stall be by him deposited in the office of the Recorder recorded ™"i
for the county in which the seat of government is situated, and there
recorded. (2)
Sec. 3. The Secretary of State shall have the custody of, and care- To hare custody
My preserve the enrolled copy of the constitution of the state of papen.
California, the description of the state seal, and other seals of which
a description may be required to be deposited in his office ; the
manuscripts containing the enrolled acts, and joint resolutions, and
journals of the legislature ; and all the books, records, parchments,
maps, registers, and papers that may be deposited in his office ; all
deeds and conveyances belonging to the state ; all official bonds of Exception,
officers approved by the Governor, except the bond of said Secretary;

(1) See Stat 1851, page 416, Sec. 4.
(2) See Stat. 1850, page 74, Sec. 1. Recorder is changed to clerk.
•7
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and all written contracts to which the state is a party, unless required
to be deposited elsewhere.
DuUei m weregE(^ ^ jt
^ ^e
^e Secretary of State to keep a
fair register of, and attest all the official acts and proceedings of the
Governor, a,nd affix the seal of the state with such attestations, to all
commissions, pardons, and other public instruments to which the
signature of the Governor is required ; to lay all papers, minutes,
and vouchers relative to the official acts and proceedings of the
Governor, before either House of the legislature, when required by
such House ; to permit all the books, bonds, deeds, registers, papers,
and transactions of his office to be open at all times to the inspection
and examination of any committee of either branch of the legisla
ture (1) ; to furnish information in writing upon any subject relating
to the duties of his office to the Governor, whenever required ; to de
liver up in good order and condition to his successor, all the records,
books, papers, and other things belonging to his office, and to perform
all such other duties as may be enjoined upon him by the constitution
and laws of this state.
To furniib. copies Sec. 5. The Secretary of State shall furnish on demand to any
etc., on' request! person paying the proper legal fee or fees therefor, a duly certified
copy of all or any part of any law, act, record, or other instrument of
writing on file or deposited in his office, and of which a copy may be
properly given.
joUrt re!Lh^oiMd ^EC- ®' Immediately after the adjournment of each session of the
be bTundtaetet0 legislature, the Secretary of State shall cause the original laws and
joint resolutions passed and adopted at such session, with the journals
of the Senate and Assembly, to be bound with substantial leather
binding, in 'a volume or volumes of such size as he may find con
venient, and shall cause the title thereof, with the session at which
the same shall have been passed, to be written or printed on the back
of such volume or volumes.
To deliver to
Sec. 7. It shall be the duty of the Secretary of State to deliver to
state printer
*
j™ntCre»or1ti*n»*'
Prmter *°r tne state> at tne earliest day practicable, copies of all
etc.^Mid to ' acts, and joint resolutions, and journals passed or adopted by the
printing and
di»- legislature,
the printing
and correct the rproof sheets of
tribution
thereof.
. . to superintend
.
.
the acts, joint resolutions, and journals required by law to be prmted,
and to attend to the distribution thereof.
Hay appoints,
Sec. 8. Whenever the Secretary of State shall, by reason of sickdeputy and em*
ploy clerk*.
(1) See Stat. 1851, page 3(M. Sec. 16.
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ness, necessary absence, or inability, be prevented from discharging in
person the duties of his office, he shall have power under his hand
and seal to appoint a deputy, who may perform all the duties
belonging to the office of Secretary of State ; and whenever it may in
bis opinion be necessary, he may employ any number of clerks, not
exceeding four, to aid and assist in making copies of acts and joint
resolutions to be delivered to the printer.
Sec. 9. The SecretaryJ of State shall be ex officio
state librarian :' To
M
statebe librarianhe shall procure a suitable place for the library of the state, and take h^*utie* "
charge of the same in a manner best calculated to subserve the object
of said library ; he shall transmit copies of all volumes of laws,
journals, reports, and other documents, and of maps which may be
authorized by this state, to each of the departments of the United
States at Washington, and to each of the states of the Union, and
receive in return such books, maps, etc., which may be sent to this
state by the government of the United States and the several states ;
it shall be his duty to distribute to the several counties of this state,
and the different officers thereof, the laws and documents sent to this
state by the United States, intended for distribution among the
several counties, in such numbers as he may be directed by law. (1)
Sec. 10. The Secretary of State shall keep his office at the seat of where to keep
government, and shall not absent himself from the state without leave hours.*1111 o91ce
granted by the legislature, and shall attend the same either in person
or by bis deputy every day in the year, Sundays excepted, from
the hours of ten o'clock of the forenoon until two o'clock in the
afternoon.
Sec. 11. This act shall be in full force from and after its passage. Commencement
of act.
CHAPTER IV.
AN ACT fixing the time for Acts and Joint Resolutions to take
effect.—[Passed January 24, 1850.]
The People of the State of California, represented in Senate and As
sembly, do enact as follows :
Section 1. All acts and joint resolutions shall take effect from Acts and joint
_ A
_ .
...
,
. resolutions—
and after their passage, unless some other time is expressly stated when to take
therein. (2),
Sec. 2. This act shall be in force from and after its passage.
of act.
(1) See Stat 1850, p. 172, tec. 2.
(2) See Cal. Sap. Court Sep., vol. ln p. 406. Httd, that when a statute ia
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CHAPTER V.
AN ACT prescribing the mode of receiving, keeping, and paying
out the Public Funds. —[Passed January 31, 1850.]
The People of the State of California, represented in Senate and As
sembly, do enact as follows :
Penalty on perSection. 1. That whenever any officer, or other person or persons,
sons or corpora.
i
tions intrusted or corporation, has received moneys belonging to the state, or has
moneys, and
been intrusted with the collection, management, or disbursement of
account therefor, any moneys, bonds, or interest accruing therefrom, belonging in like
manner to, or held in trust by, the state, and shall fail to render an
account thereof to, and make settlement with, the Comptroller within
the time prescribed by law, or when no particular time is specified,
shall fail to render such account and make settlement upon being re
quired so to do by the Comptroller, within twenty days after such
requisition, it shall be the duty of such Comptroller to state an ac
count of such officer, or person or persons, or corporations charging
twenty-five per cent, damages, and interest at the rate of ten per cent,
per annum from the time of failing to render an account and settle as
aforesaid.
state debtors to
Sec. 2. Whenever any officer, or other person or persons, or cor
poration, shall be indebted to the state, and fail or refuse to make
settlement with the Comptroller as in this act required, and shall fail
to pay over to the Treasurer, on the printed or written order of the
Comptroller, according to the provisions of this act, the amount or
balance to be paid by such officer, or other person or persons, or cor
poration, into the Treasury, or to such person or persons entitled by
law to receive the same within the time prescribed by law, or if no
time be prescribed by law, then within twenty days after ; the Comp
troller shall notify such officer, or other person or persons, or corpo
ration, to settle and pay the same ; said Comptroller shall, upon being
informed or notified, or coming to his knowledge from any source
whatever of such failure, cause suit to be instituted against such
officer, or other person or persons, or corporation thus in default, for

declared to take effect from and after its passage, it takes effect at the very mo
ment of its approval by the Governor.
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the recovery of the amount thus due and unpaid, with damages and
interest thereon.
Sec. 3. A copy of the account in such case made out and certified in such action
by the Comptroller, with his official seal affixed thereto, shall be suffi- the account to be
cient evidence to support an action in any court of competent juris- SeS/"" eTi"
diction for the amount or balance stated therein to be due, without
proof of the signature or official character of such Comptroller ;
subject, however, to the right of the defendant to plead and give in
evidence, as in other actions, all such matters as shall be legal and
proper for his defence or discharge.
Sec. 4. The party thus sued shall be subject to the costs and in auch action
i
..ii
i
, •
i .. i
•
,.
. defendants nhall
charges of suit, whether the ultimate decision be against him or in be liable for the
his favor, except in cases in which he shall have rendered a true ac
count, and shall also have paid the full amount to the proper person
authorized by law to receive the same, before the commencement of
said suit ; or when the suit is brought to recover against a deceased Exception,
debtor to the state, before the expiration of the time prescribed by
law, within which representatives are allowed by law to qualify on
Sec. 5. If any defendant in any suit prosecuted at the instance of The <icfendant in
the Comptroller under the provisions of this act, shall at the trial We to co«t«. where
.i
...
. , .
,
.
, .... on the trial he
give any evidence which existed prior to the time, and within the gives evidence
knowledge of the defendant at the time of such adjustment and settle- heiti from compment of his accounts, and which was not produced to said Comptroller
at the time of said settlement, such defendant shall be subject to the
costs and charges of said suit, whether the ultimate decision be against
him or in his favor.
Sec. 6. The Comptroller shall charge and enter in a proper book To keep an ac• ii/.
3' •
■l t
count of atats
or books, to be provided for that purpose, under distinct heads, for debtor*, and cneach debtor, or disburser, or holder of public moneys, or dues to the 0rCe pBjmen '
state, of all and every description whatever, with a suitable index
arranged in alphabetical order, of all such persons, corporations,
states, or the United States, as soon as such liabilities or indebtedness
shall come officially to his knowledge, charging such officer, person or
persons, corporations, states, or the United States, with the amount
or amounts of such liabilities, stating whether such dues be in money,
property, or securities of any kind; and particularly of all collectors
of the public revenues of the state, and all dues to the state, whether
money, property, securities, or other things from any and all sources
whatever ; and as soon as the same is due by law, or if no time bo
stipulated or fixed by law, then as soon after twenty days' notice as
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said Comptroller shall require the same to be paid, said Comptroller
shall audit and state, and require payment thereof; and if not paid,
to proceed as directed by this act by suit for the collection of the
Proviso.
same : Provided he shall not institute suit against any state or the
United States without instructions from the legislature.
oreWmaytobtain
^ec. ^' Whenever any such debtor or debtors to the state have any
Imd^charg^'of suc^1 ^ues *° tne s*ate rea<ty to Pay OTer> H Bh.a.11 be the duty of such
their accounts, debtor or debtors to call on the Comptroller for settlement of his or
their account; and after such settlement it shall be the duty of the
Comptroller to issue his written or printed order, beginning with num
ber one and running in numerical order until the end of the fiscal
year, and directed to the Treasurer, to receive from such person
making such payment, stating in such written or printed order the
amount of money to be paid in such forms as he may prescribe, and
hand said written or printed order to said debtor or person offering to
pay money, who shall take the same to the Treasurer, and pay over
to him the amount specified in said written or printed order, and take
from the Treasurer a receipt for the said amount ; and on the delivery
of said receipt to the Comptroller it shall be his duty to give to said
debtor a discharge for the said amount, and the Comptroller shall im
mediately charge the Treasurer with the same ; and in no case shall
a discharge be granted to any debtor, but on the delivery to the Comp
troller of the Treasurer's receipt, predicated on a previous and cor
responding written or printed order to pay such amount into the
Treasury in the manner prescribed in this act.
Comptroller to
Sec. 8. It shall be the duty of the Comptroller to open and keep
keep account
.
. _ _ _
,
with the trea- in a suitable book or books, to be provided for that purpose, an acfor money grant- count with the Treasurer, charging him in the manner hereinbefore
him.
prescribed, with all the moneys for which the Treasurer may grant
receipts, and with no other.
Sue. 9. Whenever any person is entitled to draw or to receive any
money from the Treasury, the Comptroller shall draw a warrant
in his favor on the Treasurer, and deliver the same to the person en
titled thereto, taking his receipt for the same in a book of receipts to
be provided for that purpose, numbering the receipt the same as the
warrant ; and shall give the Treasurer credit for all such warrants in
the order in which he issues the same in such manner as to show the
date thereof, in whose favor it was drawn, the nature of the claim
upon which it is founded, with a reference to the law under which it
is drawn.
du^PTOp£ung
SeC- 10, 11 sha11 be the duty of ^ Comptroller to number all the

How money
drawn from
treasury.
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written or printed orders he issues to the Treasurer to receive money, onion on treabeginning with number one at the beginning of each fiscal year, and receipts,
miming in numerical order until the end of that fiscal year ; the pres
ent fractional year to constitute the first fiscal year. It shall like
wise be the duty of the Comptroller to see before filing the Treasurer's
receipt that they are numbered with the corresponding number of the
written or printed order on which the receipt was predicated, and to
number on the back of each receipt the number thereof, and for what
fisal year, and carefully file away and preserve the same.
Sec. 11. A joint committee of the legislature, or a committee of comptroller's,
"
°
anil treasurer <
either
and amined.
books "j
_ House, shall have power to examine the Comptroller's
L
and** «Treasurer's oflice books and papers, and the joint committee shall comptroller'!
.
• i
i
«» » /i
warrant* cancancel such warrants, or written or printed orders of the Comptrol- ceiled.
ler, when found correct, up to the end of the preceding fiscal year,
in such way as not to render them unintelligible, which shall be care
fully preserved by the Comptroller after such cancellation.
Sec. 12. If errors in the accounts of the Comptroller or Treasurer Errors in CompA ll l
i
•«
• *i
.
troller's or 'i reashall be detected, amounting m the opinion of said committee to mal- surer a accounts
»
.
. ~
i-i
■
in
to bo reported to
feasance or misfeasance in office, the said committee shall report the legislature,
feet to the legislature or to the House by which the committee was
appointed.
^
Sec. 13. It shall be the duty of the Treasurer to receive and take ^Treasurer to
charge of, and safely keep in his official character, all moneys direct- moneys paid into
ed by the Comptroller on his written or printed order to receive into treB*UI7the Treasury, crediting the particular fund therefor, specified in said
order, in a proper book or books to be provided for that purpose, and
shall grant his receipt to the person paying the same, specifying in
said receipt what fund has credit for it, numbering the receipt the
ame as the order on which said receipt is predicated, and shall care
fully file away and preserve the said orders, endorsing the number
thereon. On the payment of any warrant by the Treasurer, drawn
bj the Comptroller on him, he shall take the receipt of the person to
whom the money is paid on the back of the warrant, and carefully
Ke away and preserve the same, endorsing thereon the number thereof.
Sk. 14. It shall be the duty of the Comptroller to provide suit- Comptroller to
it,.Wanks andiii
n
awe
books, and10*11
furnish the assessors andi collectors
of/» furnish
assessorscounty
and coii
.,,
i
-nin
lectors
with and
suit«cn county with the same, in such form and manner as will best el- able
blanks
feet the object of the statutes providing for the assessment and col
lection of the public revenues of the state.
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CHAPTER VI.
AN ACT concerning the office of Attorney General.—[Passed
February 2, 1850. (1)]
The People of the State of California, represented in Senate and As
sembly, do enact as follows :
Attorney General Section 1. The Attorney General shall reside and keep his office
—where to re_
«idc and keep his at the seat of government, and shall not depart from the state without
Not to leave
leave of absence from the legislature. He shall be commissioned by
state without
,
■
m-iii
leave.
the Governor, and shall take the oath of office prescribed by the consioned, take oath, stitution, and shall give bond with security, to be approved by the
»n g»e n . (jovernor) m tne sum 0f twenty thousand dollars, conditioned for the
faithful performance of the duties of his office.
defePnTSrtainr
Sec- 2- The Attorney General shall attend each of the terms of the
causes specified. gUpreme Court, and there prosecute or defend, as the case may be,
all causes to which the state may be a party ; also all causes to which
any officers of the state, in their official capacity, may be a party ;
also all causes to which any county may be a party, other than those
in which the interest of the county may be adverse to the state, or
any officer of the state, acting in his official capacity ; and after judg
ment obtained in any such cause, he shall direct such proceedings, and
sue out such process as may be required to carry the same into execuTo
account
for
ail
officer any
moneys received. tion. He t shall account for and *pay
* over to the *proper
L
money which may come into his hands belonging to the state or any
top^ch^eui1. county. It shall also be his duty to assist in all impeachments which
may be tried before the Senate.
To give written
Sec. 3. When required, the Attorney General shall give'his opinion
opinions
without in
. writing,
.. without
.,
? to the legislature, or either
. , House
rr
,
/ upon
fee in certain
fee,
thereot,
any question of law, and to the Governor, the Secretary of State,
Comptroller, Treasurer, Surveyor General, the Trustees or Commis
sioners of state Hospitals or Asylum, and any District Attorney, upon
any question of law relating to their respective offices.
To supervise
Sec. 4. The Attorney General shall supervise the District Attordistrict
attorneys
. . *to the duties oi their
. omce.
—
and
perform
cer- neys of the state in all *matters pertaining
tain
other
duties
T
,
,
......
.
*
i_
TV
.i
toi
specified.
He shall, from time to time, in his discretion, require of the JJistnci

(2.J See Stat. 1851, page 416, sec. 5.
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Attorneys such a report as to the condition of public business intrusted
to their charge, as may be prescribed by law, regulating the duties of
District Attorneys. He shall keep a docket of all causes to which
the state, or any officer of the state in his official capacity, or any
county may be a party, which docket shall at all times in business
hours be open to the inspection of the public, and shall set forth the
county, district, and court, in which said causes shall have been insti
tuted, tried, and .adjudged, and whether civil or criminal causes; if
civil causes, the nature of the demand, the stage of the proceedings, and
when prosecuted to judgment, a memorandum of the judgment of the
process, if any issued thereon, and whether satisfied or not, and if not
satisfied, the return of the sheriff on said process ; and if criminal
causes, the nature of the crime, the mode of prosecution, the stage of
the proceedings, and when prosecuted to sentence, a memorandum of
the sentence, and of the execution thereof, if the same shall have been
executed, and if not executed, of the reasons of the delay or preven
tion of execution.
Sec. 5. The Attorney General shall also, on the fifteenth day of To report annnally to GoYernor.
December annually, report to the Governor the condition of the
affairs of his department, and in said report make such suggestions as
Bhall appear to him calculated to improve the laws of the state. The
reports shall be accompanied and verified by the reports which he
shall have received from the District Attorneys of the state, and by a
transcript from the docket which he is herein commanded to keep.
He shall communicate to the Governor or either House of the legisla
ture, whenever requested, any information concerning his office.
Sec. 6. It shall be the duty* of the AttorneyJ General, whenever in attorneys
To
»«trtct
in cer~
his opinion required by the public service, or when directed by the ^
Governor, to repair to any district in the state and assist the District
Attorney in the discharge of his duties.
Sec. 7. The Attorney General shall be elected in the manner pre- Heetionof Attorscribed by the constitution and the law regulating elections.
Sec. 8. The Attorney General shall receive such compensation as compensation,
prescribed by law. (1)
Sec. 9. This act shall be in force from and after its passage, and ^^mcem:n>'
a certified copy thereof filed in the office of the Secretary of State.

(1) See Stat 1852, page 49, Sec. I
8
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CHAPTEK VII.
AN ACT concerning the revenue, funds, expenditure, and property
of the state, and management thereof.—[Passed February 20,
1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
General fund.

Section 1. That all money, debts, and other property belonging to
the treasury proper, together with the increase and revenue thereof,
and the addition which may be made thereto, shall be known and de
nominated as the general fund.
S^^to'talldTto ^ec. 2- "AJ1 mouey arising from the sale of any land belonging to
erajfund' °f SCD~ *ne sta'e an(^ not otnerw'se appropriated, or may hereafter belong to
it, shall be paid into the state treasury, and constitute a part of the
general fund.
"neS" ^ItnJ
Sec 3. All money paid by the general government, from any
oT^Mraffuri'dT' other source not otherwise appropriated, shall be paid into the state
. treasury, and constitute a part of the general fund.
Penalties and
aim
• , by
, any public
, ,. officer
~
forfeitures
to
oec. 4. All money received
for penalties or
eraTfun" ° 8:611 forfeitures, and not especially appropriated to any other fund, shall
also be deemed to be a part of the general fund.
uro^eTt?or a»
^ECA11 money received for any property of the state, and
par?of general not BPeo^7 appropriated, shall be deemed part of the general fund.
'QndSec. 6. All other funds not included in the general fund, shall be
Specific funds, denominated specific funds, and kept under appropriate heads by the
Comptroller and Treasurer.
Salaries
of
goveminent officers. Sec. 7. There t shall be allowed to the several officers and rpersons,
hereinafter mentioned, their annual salaries as established by law, to
be paid quarterly out of any moneys in the treasury belonging to
the general fund and not otherwise specially appropriated by law !
that is to say—there shall be paid to, 1st, the Governor, ten thou
sand dollars ; and his private secretary such salary as may be fixed
by law. 2d, to the Secretary of State ; 3d, to the Comptroller of
State ; 4th, to the Treasurer of State ; 5th, to the Attorney General ;
6th, to the Surveyor General ; 7th, to the Justices of the Supreme
Pay in advance Court ; 8th, to the Judges of the District Courts ; 9th, to the Su
perintendent of Public Instruction; 10th, to the State Translator:
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Provided, That nothing contained in this section shall be construed
to prevent the Justices of the Supreme Court and the Judges of
the District Courts from receiving their first quarterly payment in
advance.
Sec. 8. The salaries specified and fixed by law, shall be payable ^"'J^'j^1"'11
for the present fractional fiscal year on the fifteenth day of Februa
ry, thirty-first day of March, and thirtieth day of June, the several
amounts due respectively on those days, and thereafter in quarterly
payments on the last days of September, December, March, and June
in every year ; all such payments shall be made at the treasury on
the warrant of the Comptroller.
Ssc. 9. The President pro tempore of the Senate and the Speaker pay of Pn^iJent
pro tempore of the Assembly shall, while discharging the duties of milvn^n'^n"
those offices, be entitled to the per diem pay of the presiding officers ,tm ofA*emUyof the Senate and Assembly.
Ssc. 10. In addition to the salaries and contingent expenses above other chnrgei on
mentioned, there shall be chargeable to, and from time to time paid gtuiral fuud
out of the general fund,—1st, The compensation fixed in the consti
tution of sixteen dollars per day to each of the members of the
Senate and Assembly while in attendance, and for mileage for trav
eling to and going from the seat of government—to be computed
according to the distance on the route most usually travelled, at the
season of the year when the legislature is directed to convene—at
the rate of sixteen dollars for every twenty miles, (1) and a like al
lowance for mileage shall be paid the Lieutenant Governor ; 2d, the
contingent expenses of each House certified by the principal officers
of each House ; 3d, the compensation allowed to the officers of each
House, as fixed by each House respectively ; 4th, the compensation
allowed by law for criminal prosecutions, and in keeping and con
veying criminals to the place of confinement in the several counties
of this state, to be paid on the certificate of the Judges of each
court respectively where such expenses may be incurred ; the expenses
of all printing done for the state ; all moneys directed by law to be
paid out of the treasury not specially charged to any other fund.

(1) See Stat 1852, page 50, Sec. 3.
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CHAPTER VIII.
AN ACT to establish Pilots and Pilot Regulations for the Port of
San Francisco. (1)—[Passed February 25, 1850.]
The People of the State of California, represented, in Senate and
Assembly, do enact as follows :
Gorernor to ap
point commis-

Term of office.

Commissioners
to take oath.
Term of office.
Commissioner*
to keep an office,
and meet once a
month.
Commissioners
may appoint a
secretary.

By-laws.

Section 1. It shall be the duty of the Governor after the term of
office of the present incumbents has expired, to appoint and commis
sion four persons to execute the office of Commissioners of Pilots for
the port and harbor of San Francisco. Two of the persons so ap
pointed shall be resident merchants, and two of said persons shall be
experienced and resident ship-masters of San Francisco, who, together
with the President of the Chamber of Commerce of the port of San
Francisco, shall constitute a Board of Pilot Commissioners for the
port and harbor of San Francisco. Said commissioners shall hold
their office for the term of one year, and until their successors are ap
pointed and qualified, unless sooner removed by the Governor. No
such commissioner shall be at the same time an officer of said Cham
ber of Commerce, excepting the President, as hereinbefore provided. (2)
Sec. 2. The persons thus appointed shall take an oath for the faith
ful discharge of their duties, and shall hold their office for the term
of one year, and until their successors are appointed and qualified.
Sec. 3. The commissioners shall keep an office at San Francisco,
and shall meet therein on the first Monday of each month ; a majority
shall constitute a quorum for the transaction of business.
Sec. 4. They shall appoint a Secretary, who shall hold his office for
one year. He shall give bond with security to be approved by the
commissioners, payable to the state of California, in the sum of ten
thousand dollars, conditioned for the faithful discharge of his duty,
which bond shall be filed in the office of the County Clerk, and be for
the use of the party aggrieved.
Sec 5. The commissioners shall make by-laws and rules for their
own government, not inconsistent with the provisions of the laws of
this state or the United States.

(1) See Stat 1853, p. 22.
(2) Amendment inserted from Stat 1852, p. 201. Sec. I.
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Sec. 6. The commissioners shall have power to purchase an iron iron «ftafe for the keeping of money, papers, books, or other things of value
belonging to their office.
Sec. 7. It shall be the duty of the Secretary to keep correct Duties of »ere•
n
..
««
tary to commiamurates of all the proceedings of the commissioners in books provided •kmert.
for that purpose. To receive all money and pay out the same, when
ordered so to do by the board, and shall register the names of all
pilots, with the date of their licenses ; their registers and books shall
alwsys.be open to public inspection.
Sec. 8. He shall keep a monthly record of the arrival and depart- Monthly record
ore of the pilot boats, names and residences of all pilots, and perform departure of j.tiot
ach other duties as the board may direct.
kept. ''
Sec. 9. The Secretary shall receive for his compensation such sum P»y of Secretary
,
,.
, , , , »nd auditing of
as the commissioners may deem just, not exceeding one hundred dol- accounu.
lars per month for salary, rent of office, fuel, stationery, and all other
eipenses. The accounts of the Secretary and of the Board to be
opeaed at all times during the hours of business to the inspection of
,
tie public, and the accounts of the Secretary shall be audited by the
Board of Commissioners once in every month, and the accounts of the
Board of Commissioners shall be audited semi-annually, and certifi
cate thereof made by a committee of three, appointed by the Chamber
of Commerce for that purpose ; and said certificate shall be placed on
file by the Secretary, subject to inspection by any person interested. (1)
Sec.-10. Neither the commissioners nor the Secretary shall have J^^u!i"t«£
any interest directly or otherwise in any pilot boat or the earnings j,*g^ofnp'^0rt""
thereof.
Sec. 11. The commissioners shall have rpower to appoint
in the may
commi»si<>n«rs
rr
appoint
manner prescribed in this act, such number of pilots for said port as PUot"they may deem necessary.
Sec. 12. Persons applying for license to act as pilots for the port a1p™"fla™f^rof
of Sin Francisco shall be American citizens, and not under the age pjj^" t0 *et "
of 21 years ; and in presence of one or more licensed pilots shall be
rigidly examined by the commissioners, touching their qualifications
concerning their knowledge of the management of square rigged
vessels; of the tides, soundings, bearings, and distances of the
different shoals, rocks, bars, and points of land, and night lights of
the harbor and bay, and if deemed to be qualified shall receive a
license as pilot which shall expire at the end of twelve months.
Sec. 13. Every licensed pilot, previous to entering on his duties, bond* ,0 8lve
(\) Amendment inserted from Stat. 1852, p. 202, Sec. 2.
8*
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shall give bond to the amount of five thousand dollars, payable to the
stato of California, for the faithful discharge of his duty ; which
bond and security shall be approved of by the commissioners, and shall
Pilots may be be filed in their office.
suspended or
Sec. 14. Tho commissioners shall have full power to suspend
their licenses
revoked.
pilots or revoke their licenses, on proof of incapacity or misconduct.
Pilot boats to be
Sec. 15. As soon as a sufficient number of pilots are associated to
numbered and
recorded.
keep a boat, such boat shall be numbered by the commissioners in
the order of application, and her name and number duly recorded by
the Secretary, and such number shall be distinctly painted in black
figures, to be at least two feet long, and above the balance reef of the
One pilot to be se
lected to make foresail of such boat; the pilots shall then select one from their
reports.
number, whose duty it shall be to make reports to the Commissioners.
Pilot selected to
Sec. 16. On the first Monday of every month, the person so
report monthly
and pay per
selected
shall pay over to the Secretary the amount of per centage
oentage.
assessed by the commissioners for the purpose defined in this act,
and report the names of the vessels, and amount received from each,
verified by his signature.
Pilots to exhibit
Sec. 17. Every pilot on boarding a vessel, when required by the
master thereof, shall exhibit his license to such master, and on
refusal so to do, shall be liable to a penalty of fifty dollars.
Pilot's license
Sec. 18. Any pilot absenting himself from his duty for more than
forfeited by his
abfonting him two months, except on leave granted by the commissioners, or by
self.
sickness, shall be considered as having forfeited his license.
License suspend- Sec. 19. In case a pilot does not apply at the end of the time for
ed if renewal not
which his license was granted, for a renewal of the same, he shall be
applied for.
considered as suspended.
Pilots may be
suspended or dis Sec. 20. If any licensed pilot shall become intoxicated whilst
missed for being having charge of any vessel as pilot, he shall be suspended or
intoxicated.
dismissed as the commissioners may elect.
Pilots to be
Sec. 21.(1) Not more than six pilots shall be in copartnership at any
one time, but it shall be the duty of the commissioners to license as
many pilots as may petition to be licensed. Provided, such petitioner
shall have cruised six months on board one of the pilot boats in and
about the harbor of San Francisco, and then passed an examination as
provided in section twelve of this act.
Who may he
Provided that any citizen of California who shall have commanded
for the term of one year as master or mate of a square rigged

(1) Amendment inserted from Stat 1852, page 202, Sec S, 4.
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vessel, sailing out of the port of San Francisco, shall be admitted
withont the service qualification required in this act, on his giving
satisfactory evidence to the commissioners of his practical acquaint
ance with the duties required in section twelve of this act.
Sec. 22. The commissioners may require pilots to renew their Pilot" may bo
...
.. .
.
required to rebonds and securities whenever it is deemed necessary, and they may new their bond*,
take away the license of any pilot for wilful infringement or
violation of his duty, or negligently losing any vessel, or for mental
derangement, or habitual drunkenness, provided due notice in Proviso,
writing be given to such pilot, and an opportunity be afforded him of
being heard in his own defence.
Sec. 23. For carelessly or negligently losing a vessel, on convic- J>cnalty1™1pUot
tion thereof, the pilot having charge of said vessel at the time shall losing & Teasel,
be incapable ever after of acting as pilot, and shall moreover be
liable for damages on his bond. If a vessel be run ashore by a vessels run
°
,
. ashore by pilot.
pilot, no pilotage shall be charged, and if negligently done, the pilot
shall be liable for all damages.
Sec. 24. It shall be the duty of every pilot in charge of a vessel Pilot to hava
•••ii,
,
i
i »i
i •
i
Tesscl safely
arriving in the harbor, to have the vessel safely moored in such po- moored,
sition as the master of the vessel or harbor master of the port may
direct.
Sec. 25. When complaint
is lodged
Complaints
r
° with the commissioners against
°
agmn*t
pilots,
a pilot for misbehavior or neglect of duty, it shall be reduced to writ- ana^proceeuinga.
ing and sworn to ; notice thereof must be then given to the pilot, and
he shall be notified to appear within fifteen days to answer the com
plaint. If the answer be not satisfactory, he may be fined not ex
ceeding five hundred dollars or deprived of his license, at the discre
tion of the commissioners. An appeal may be made by the pilot
within fifteen days from the decision of the commissioners of the
County Court of San Francisco.
Sec. 26. Each and every pilot boat shall keep on board a journal a journal to b»
.....
.
.
kept on board
noting in detail all incidents of weather, and all discoveries which each pilot boat
may be made of rocks, shoals, or bars, in the Bay of San Francisco
and vicinity, such as may be considered dangerous to navigation ;
false entries therein shall subject the parties so offending to fine or
loss of license, or both, at the discretion of the commissioners ; and
the said journals shall be open to the inspection of the commission
er?.
Sec. 27. No person
except
licensed
1 ^
r those licensed byJ the commissioners, Only
persona
to act 84
shall pilot vessels in or out the harbor or Bay of San Francisco for piiot».
hire, under the penalty of five hundred dollars for each and every
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Exception.

offence. This penalty is not incurred when the master of a vessel
acts as his own pilot, or in case of distress.
piTotetobo made Sec. 28. (1) All applications for pilots for vessels outward hound
tnecommS-0' shall be made at the office of the commissioners, and the fee for pilot
sioner.
age shall then and there be paid, and the Secretary shall immediately
pay over the same to the pilot, upon his application therefor. The
pilot who has brought a vessel into port, and given notice to the Sec
retary of the fact, shall have exclusive right to take her out, unless
he has misbehaved during the time he had charge of such vessel ; and
every pilot having a right, or being entitled to take a vessel out as
aforesaid, may do so in person or procure another pilot out of the
boat to which he is attached, to attend for him on such outward
bound vessel : Provided, that the said pilot or his agent shall pre
sent himself whenever said vessel is ready for sea. Any person who
shall attempt to pilot out a vessel, not being entitled to do so, shall
be liable to the pilot who had the right in the amount of pilotage due
or paid for carrying her out.
kUng'pUotsniay Sec. 29. The commissioners may make all needful rules and reguu mii.io.
lations for the government of the pilots, and establish penalties for
the breach thereof, and shall prepare printed instructions for pilots,
and furnish each of them with a copy of such rules, regulations, and
instructions, together with a copy of this act.
raot ^^toaid gEC> 30. The pilot boats on the station, whenever a pilot is dispilots
from
outward charged from an outward bound vessel, shall give all reasonable aid
ix'undTesscUto
bound
vessels t
^'quarantlne!'^ f°r taking out and receiving such pilot, as also for sending him to the
city or quarantine.
F«» to pilot..
gEC- 31 ^ f0nowing fee3 snaii De charged by the pilots of the
port of San Francisco :—
1. For bringing in a vessel from or within a line of San Pedro,
Farrallones, and Point de Los Reyes into the harbor, shall be eight
dollars per foot draught.
2. For bringing in a vessel beyond the above-mentioned line, ten
dollars per foot draught.
3. For piloting a vessel out of the harbor, eight dollars per foot
draught.
4. Foreign vessels not entitled to equality by treaty shall pay one
fourth more than the above rates.
5. American or foreign men of war, twelve dollars per foot draught,
either inward or outward bound.
(1) Amendment inserted from Stat. 1852, page 202, Sec. 5.
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Sec. 32. The pilotage from quarantine to the anchorage opposite £j!J,2£^nd£r"
San Francisco,1 and for piloting
*
O vessels about the harbor,' shall be at i*-1"1"
nient of°™parties.
aeh rates as may be agreed on between the parties.
Sec. 33. Any■* vessel with a rpilot on board being° detained more than ance
Per *«»
«ii«wto pilots
twentr-four hours by contrary winds, bad weather, or other cause not »i«t<>
d«»
.
.
.1,
talned by bad
the fault of the pilot, shall pay to such pilot the sum of eight dollars weather,
per day, exclusive of his regular fees, for each day's detention,
whether such vessel be inward or outward bound.
Sic. 34. The pilot first offering his services to any vessel shall be "£{cef^J*^
entitled to half pilotage, though his services may be rejected ; pro- Jhc^,l'^£0
Tided that all vessels engaged in the coasting trade of this state or provhw.
Oregon, not exceeding one hundred and seventy-five tons burden,
shall not be liable to the provisions of this section.
Sec. 35. Pilots blown off or carried to sea against their will, when ™°^uicdtot°
a boat is in attendance to receive them, shall be entitled to receive ^£"m aUow'
the sum of eight dollars per day while absent, which, if not paid by
the master or owners, shall be collected from the consignee or con
signees, or either of them.
Sec. 36. The master, owner, or consignee of any vessel to whom
»ny pilot may have rendered, upon request of either of them, any tra serrfew.
extra service for the preservation of such vessel, while in distress,
shall pay such pilot, in addition to his regular fees, such amount as
the commissioners shall determine to be a reasonable and just
reward : Provided no special agreement shall have been made be
tween such master, owner, or consignee of such vessel and the pilot.
Sec 37. A pilot boarding any vessel having a signal for a pilot, JJj££j£ ^"board
shall be entitled to receive full pilotage.
T«wei »ignaiung
for a pilot.
Sec 38. If a vessel, bound to San Francisco, be lost within the Case* of Yeneels
line of San Pedro, Farrallones, and de los Reyes, having had a signal f^t, and°aft(S
for a pilot, and been in sight of either of the above named points, and uwcBtigstod?0 **
sot having been able to procure a pilot, the commissioners shall causo
inquiry into the facts, when, if it shall appear that the pilots have
been neglecting their duty, the commissioners shall suspend or dis
place the parties guilty, and shall publish the result of their investi
gations.
Sec. 39. The commissioners shall have power to assess all fines z*^'™™^™*
and penalties, either on the pilots or any other person or persons, for penalties
a violation of any of the provisions of this act, and shall have power
to sue for and collect the same in their own name ; the money so col
lected shall be appropriated to the use and benefit of the Marine
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Hospital, which may be established at San Francisco, and paid to
such person as may be entitled by law to receive the same.
ikeua!! f°r rUot
Sec. 40. The commissioners shall be entitled to charge for each
and every license to a pilot not exceeding the sum of fifty dollars,
and any master of a coasting vessel, being an American citizen, can,
Special license, upon application to the pilot commissioners, obtain a special license
for the use of such vessel only, by paying unto said commissioners
for the same at the rate of one dollar per ton ; all such vessels to be
under one hundred and seventy-five tons.
Sutk!dton»£r
Sec- 41- The commissioners shall be entitled to receive a per
togs' of'piSota."1' centage> which they shall determine upon the joint earnings of the
pilots, sufficient only to pay all necessary expenses for the employ
ment of Secretary, rent of office, stationery, lights, and fuel ; at the
end of twelve months, any surplus of such per centage over and above
such expenses, shall be held in trust, and paid as prescribed in section
thirty-nine of this act.
claims against
SEC. 42. All claims against said commissioners shall be considered
commissioners.
at a stated meeting, and if correct shall be allowed and paid.
Commissioners
Sec. 43. At the expiration of every six months the Secretary
count or receipts shall cause to be published in a newspaper published in San Fran^re"pen<Ii"
cisco, a full account of all the receipts and expenditures for the
said time.
Tessds'neare'si
^EC"
^ien cruising off or standing out to sea, pilots shall go
the
shore
or
in
to
the
vessel
nearest shore, or in the most
the most distress.
_ distress, under a penalty
r
*
of one hundred dollars, and for refusing to go on board a vessel
when required, a like penalty of one hundred dollars shall be imposed,
and in either case upon complaint and conviction, the pilot may be
.
suspended or expelled at the discretion of the commissioner,
a^llmcss'^ev'
Sec. 45. Pilots shall at all times keep a boat in good condition
worthy boat
and seaworthy, and of sufficient capacity to cruise seaward beyond
the headlands of the harbor, also such boarding or row boats as shall
be necessary.
byMuTtoendea- ^EC'
^ any P^ot> *n endeavoring to assist or relieve any vesTeascMn distress se^ 'n distress, BnaU suffer loss or damage in his boats, sail, tackle,
to h^nreimbur,ed rigging, or appurtenances, the master, owner or consignee of such
vessel shall pay the value of such loss or damage to- be assessed by
the commissioners.
a?X^»ubJct Sec- 47- Pilots heretofore appointed, or who may hereafter be
to this act.
appointed, shall conform to and be governed by the provisions of this
act and such quarantine laws as may hereafter be enacted.
Repeal of former sBC. 48. That the act entitled " An Act in relation to the appoint
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ment of pilots for the different ports and harbors of California,"
approved January the eighth, one thousand eight hundred and fifty,
so far as relates to the port of San Francisco, be, and the same is
hereby repealed.

CHAPTER IX.
AN ACT in relation to the appointment of Pilots for the different
Ports and Harbors of California. (1)—[Passed January 8, 1850.]
The People of the State of California, represented in the Senate and
Assembly, do enact as follows :
Section 1. The Governor, by and with the advice and consent of Mots to be ap'
pointed.
the Senate, is hereby authorized to appoint competent pilots for the
ports and harbors of California : Provided that not more than six proriso.
pilots shall be appointed for each port, except the port of San Fran
cisco, where not more than twelve shall be appointed.
Sec. 2. The pilots appointed under this act, shall first severally enter pilots to gWe
into bonds, with security, to be approved by the Governor, in the '
penalty of ten thousand dollars, for the faithful discharge of their
duties; said bonds shall be made payable to the state of California,
and deposited with the Secretary of State, for the benefit of parties
injured by the forfeiture of said bonds.
Sec. 3. It shall
appointed
*' >•»•*
. be the dutyJ of the pilots
r
., . for the several
., for
each on»
six pilote
ports of California, to keep for the purpose of piloting as aforesaid, to be kept,
at least one boat or vessel for every six pilots, in good condition and
seaworthy, sufficiently large to cruise in heavy weather, to bo exclu
sively employed as a pilot boat.
Sec. 4. The said pilots appointed under this act, shall be author- ^"J0"""011 *°
ized to charge and receive for piloting every ship or vessel into or
out of any port or harbor of California, the sum of eight dollars per
foot draught.
Sec. 5. When the master or person in charge of any ship or vessel pilot entitled to
shall refuse to take a pilot, the pilot first offering his services shall where master
be entitled to half pilotage : Provided, always, that any vessel run- pilot** *° " *
ning or trading between the different ports of California shall not be
(1) This act is repealed so far as it relates to the port of San Francisco. See
Sec. 48, page 94.

9G

COMPILED LAWS OF CALIFORNIA.

Bouta"™™1* l'able to any charge for pilotage, except when the services of a pilot
pilotage.
have been actually accepted.
to^c^di.1101" *™ Sec- 6- 11 sha11 be the dutJ of the Pilots appointed under this act,
to cruise at least ten marine miles seaward from the headlands, at the
entrance of the several ports of California.
piZtTwhtn'do-'0 ^ec. 7. For every day which any one of the said pilots shall be
weat'hiir* baJ detained by head winds or bad weather, or other causes beyond his
control, on any ship or vessel, he shall be entitled to, and charge and
receive the sum of six dollars per day, in addition to his or their
pilotage as aforesaid.
Suspension or
Sec. 8 The Governor shall have power to suspend or remove from
remoTal of pilots. _
.
_
_
_
,
omce any pilot appointed under this act, for incompetency, neglect
of duty, or other good cause in his opinion shown therefor,
under thTact**
^EC- ®'
P'lots appointed under the provisions of this act, shall
subject to any conform to and be governed by any law hereafter enacted by the leesubsenuent act. ,
,
°
.
. .
.
......
islature of this state, regulating or prescribing their duties, liabilities,
qualifications, and term of office.
Commencement
Sec. 10. This act shall take effect from and after its passage,
and
of
act.
r
a certified copy thereof filed in the office of the Secretary of State.

CHAPTER X.
AN ACT relating to San Diego Pilots.
1853.(1)]

[Approved, January 27,

The People of the State of California, represented in Senate and As
sembly, do enact as follows :
Laws and rcguSection 1. That the laws and regulations defining the duties and
lations.
,
compensation of the pilots of San Francisco, shall apply to those
ot*
the port of San Diego.
Former acta
Sec. 2. That all acts or parts of acts conflicting with the provisions
repealed.
0f ^s act are hereDy repealed.

(I) See page 86.
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CHAPTER XI.
A>* ACT concerning the Official Bonds of Officers.— [Passed Febru
ary 28, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Sbctiox 1. The official bonds of officers shall be approved and filed How official
is follows, to wit : The official bond of the Secretary of State shall be proved ami Sled,
approved by the Governor, and filed and recorded in the office of tho
County Clerk of the county in which the seat of government is fixed ; (1)
the official bond of the Attorney General, Surveyor General, Comp
troller, Treasurer, State Printer, and Clerk of the Supreme Court
shall be approved by the Governor, filed and recorded in the office
of the Secretary of State; the official bond of each District Attorney
shall be approved by the Judge of the District, filed and' recorded in
the office of the County Clerk of any one of the counties in the Dis
trict which may be designated by said Judge ; (2) the official bonds of
Sheriffe, Coroners, Justices of the Peace, and all other county officers
f&all be approved by the County Judge, filed and recorded in the
office of the County Clerk of their respective counties ; the official
bonds of County Clerks shall be approved by the County Judge and
filed and recorded in the office of the County Recorder.
Sic. 2. The approval of every official bond shall be endorsed Approval to be
.1
. " .by the
_ court or officer
_
. same.
endorsed, etc.
tflereon,
and, signed
approving the
Sic. 3. No officer, with whom any official bond is required to be Bond not to be
filed, shall file and take charge of such bond until approved as pre- proved. ,p"
scribed by law.
Sic. 4. If any person, elected or appointed to any office, shall per- £™nK'™0L™es
form any of the duties thereof without having executed and filed in °f offl'ice without
°
executing and
">e proper office any bond required of him by law, he shall be deemed filing bond,
guilty of a misdemeanor, and on conviction thereof shall be fined in a
not exceeding one thousand dollars, and his office be declared
vacant
Sic. 5. It shall be the duty of every officer, with whom said bonds Offlecnwiui
sball be filed, carefully to record, keep, and preserve the same, and flkd to urcaerre
(I) See page 77, Sec. 2. (2) See Stat. 1851, page 187, Sec. 2.
»
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same and gin give certified copies thereof, sealed with the seal of his office, to any
certified coniei. person ,jeman(Jing the same, upon being paid the same fees as are al
lowed by law for certified copies of papers in other cases.
Sec. 6. All official bonds, required by law of officers, shall be in
form, joint and several, and made payable to the State of California,
in such penalty, and with such conditions as shall be required by law.
forec'of offlciaT
®EC- ^* Every official bond, executed by any officer pursuant to
bonds.
laW) shall be deemed and taken to be in force, and obligatory upon
the principal and sureties therein, for any and all breaches of the
condition or conditions thereof, committed during the time such officer
shall continue to discharge any of the duties, or hold such office.
fSactedau« to
Sec- 8- Every 811011 b°ni sna11 be deemed to be in force, and oblibouds "Uch gatory upon the principal and sureties therein, for the faithful dis
charge of all duties which may be required of such officer by any law
enacted subsequently to the execution of such bond, and such condi
tion shall be expressed therein,
suit
mayonbesuch
Sec. 9. Every
brought
» official bond, executed by
" any
* officer rpursuant to
bond byjiermns law, shall be in force, and obligatory upon the principal and sureties
out any assign- therein, to and for the state of California, and to and for the use and
roent being made
. . .
....
-iti
thereof.
benefit ot all persons who may be injured or aggrieved by the wrong
ful act or default of such officer in his official capacity ; and any
person, so injured or aggrieved, may bring suit on such bond, in his
own name, without an assignment thereof.
Suits may be
Sec. 10. Any such bond shall not be void on the first recovery of
brought on such t
*
.
,
itL
bonds until
a judgment thereon ; but suit or suits may be afterwards brought on
whole penalty
-tit/.
■
.
t . i
* i
til.
exhausted.
said bonds, from time to time, and judgment recovered thereon by tne
state of California, or by any person to whom a right of action may
have accrued against such officer and his sureties on said bond, until
the whole penalty of said bond shall be exhausted.
Defect^inflUng
Sec. 11. Whenever any such official bond shall not contain the
bond not to ron- substantial matter, or condition or conditions required by law, or
there shall be any defects in the approval or filing thereof, such bond
■ shall not be void so as to discharge such officer and his sureties, but
they shall be equitably bound to the state or party interested, and
the state or such party may, by action instituted as other suits on
official bonds, in any court of competent jurisdiction, suggest the de
fect of such bond or such approval or filing, and recover his proper
and equitable demand or damages from such officer and the person or
persons who intended to become and were included as sureties in such
bond.
Certified copy of Sec. 12. A copy of any official bond, certified to be correct by the

Form of official
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officer having the custody thereof, shall be received as evidence in all ^rtSonce'lbIe
courts in this state, in like manner as the original.
Sec. 13. All the provisions and requirements of this act shall ^J1^,*^, spply
applj to the official bond of any officer whose office shall be estab- officer* after
.
"
created.
lished hereafter, unless the contrary shall be expressly provided.
Sec. 14. Whenever the sureties, or any one of them, in the official
bond of any county Clerk, Sheriff, Coroner, Justice of the Peace, or ™^d^y"h°w
d to show
why addiother county officer, shall remove without the state, become insolvent, ',onl11I bonds
bond*
should not be
or insufficient, or the penalty of such bond shall become insufficient, **»»»•
on account of recoveries had thereon, or otherwise, it shall be the
duty of the County Judge of the proper county, of his .own motion,
or on the showing of any person supported by an affidavit, to summon
any such officer to appear before him, at a time stated, not less than
three days after service of such summons, and show cause why he
would not execute an additional official bond, with good and sufficient
surety or "sureties.
Sec. 15. Should such officer, after due notice, fail to appear at the
to
time appointed, the matter may be heard and determined in his ab- Stoin^Us"^"'11
sence ; if said judge shall be of opinion, after examination, that the J?"^ D^„dlld<u"
bond of such officer has become insufficient from any of the causes orumdenumerated in the preceding section of this act, he shall require a
further bond, with such security as may be deemed necessary, to be
executed and filed within such time as he may order.
Sec. 16. Whenever the official bond of the Clerk of the Supreme Official bonds of
_
.
....
_
clerk of Supreme
Court or of any District Attorney shall become insufficient from any Court and District
of the causes enumerated in the fourteenth section of this act, the
like proceedings may be had before the Supreme Court in reference
to the clerk thereof, and before the District Court in reference to the
District Attorney thereof; and whenever the official bond of the
Attorney General, Surveyor General, Comptroller, Treasurer, or Attorney General,
..
Surveyor General,
State Printer shall become insufficient from any of the said causes, Comptroller,
the like proceeding may be had before the District Court for the state Printer,
county in which the seat of government isMocated : Provided, that
such proceedings shall be commenced by motion of any person made
in open court and supported by affidavit, or as to the official bond of
said Clerk of the Supreme Court, District Attorneys, Surveyor
General, Comptroller, Treasurer, or State Printer, upon the relation
of the Attorney General.
Sec. 17. If any officer, when required so to do, shall fail to file a ^'^X^ '
new bond, his office shall be deemed vacant.
required.
Sec. 18. Such additional bond shall be in such penalty as shall be S3boncu!'
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directed by the court, and shall be in all other respects similar to the
original bond, and shall be appproved before and filed with the same
officer as required in case of the approval and filing of such original
Their effect.
bond. Every such additional bond, filed and approved as aforesaid
shall be of like force and obligation upon the principal and sureties
therein from the time of its execution, and shall subject the officer
and his sureties to the same liabilities, suits, and actions as are pre
scribed respecting the original bonds of officers.
Additional bond
Sec. 19. In no case provided in the preceding sections of this act
origuw?.i"ch"gB shall the original be discharged or affected when additional bond has
been given, as herein required, but the same shall remain of like force
and obligation as if such additional bond had not been given.
Officer and sure Sec. 20. Such officer and his sureties shall be liable to any party
ties liable oa
both bond*.
injured or aggrieved by any breach or breaches of any condition or
conditions of any such official bond, after the execution of such addi
tional bond, upon either or both of said bonds, and such party may
bring his action in such case upon either bond, or he may bring sepa
rate actions on said bonds respectively, and may assign the cause or
causes of action, and recover judgment therefor in each suit,
mi^oa both"
Sec. 21. If separate judgments shall be recovered on said bonds
bond*'
by such party for the same cause or causes of action, he shall be en
titled to have execution issued on such judgments respectively, but
he shall only collect, by execution or otherwise, the amount actually
adjudged to him on such like cause or causes of action, in one of said
Buits, together with the costs of both suits.
One surety may
gKC- 22i Whenever the sureties in either bond shall have been
recover contribu
tion for the other, compelled to pay any sum of money on account of the principal
obligor therein, they shall be entitled to recover, in any court of
competent jurisdiction, of the sureties in the remaining bond, a dis
tributive part of the sum thus paid, in the proportion which the pe
nalties of such bonds bear one to the other, and to the sums thus paid
respectively.
Discharge of
Sec. 23. Whenever any sureties for any officer wish to be dis
sureties.
charged from their liability, they and such officer may procure the
same to be done, if such officer will file a new bond, with sufficient
sureties, in like form and penalty and with like conditions as the
original bond of said officer, to be approved and filed as such original
bond. Upon the filing and approval of such new bond such first
sureties shall be exonerated from all further liability, but their bond
shall remain in full force as to all liabilities incurred previous to the
approval of such new bond. The liability of the sureties in such new
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bond shall in all respects be the same and may be enforced in like
manner as the liability of the sureties in the original bond.
Sec 24. Unless otherwise expressly provided, there shall be at Number of
last two sureties upon the official bond of every officer.
Sec. 25. This act shall be in force from and after its passage.
Commencement

CHAPTER XII.
AN ACT to provide for the Incorporation of Cities.—[Passed March
11, 1850.]
Tk People of the State of California, represented in Senate and
Assemily, do enact as follows :
Section 1. Any city in this state, having a population of more w^^1"cJam^|r
than two thousand persons, may be incorporated according to the
provisions of this act, either by the legislature, or by the County
Court, upon application.
by» a special
act of the legcitiesbyincorpor. . Sec. 2. When anyJ city. is incorporated
r
r
° «ted
special
islitiire, such act may simply define the boundaries of the city, and acts,
declare it incorporated, in which case it shall be deemed incorporated
according to the provisions of this act ; or may declare it incorpora
ted under the same, with such changes as may be specially named.
Sec. 3. Whenever a majority of the inhabitants of any town or Proceedings to
...
.
obtain order of
™iage, within the state, who shall be qualified electors, and shall incorporation.
We resided in such town or village thirty days, shall present a
petition to the County Court of the county in which such town or
village is situated, setting forth the metes and boundaries of their
town and commons, with a plot of the same, and praying that they
say be incorporated under the provisions of this act, and the court
dull be satisfied that, the population of such town or village exceeds
two thousand, and that a majority of the qualified electors thereof
have signed the petition, the court shall declare such town or village
■Morporated as a city, by the name stated in the petition.
8k. 4. The order of incorporation shall designate the metes and what order is to
bounds of the city, which shall in no case include an area of more
■tan four square miles. The order, together with the petition and Order, petition,
torn plot, shall be entered on the records of the court, and thence- be entered in
frrth, the inhabitants within such bounds shall be incorporated in
* ° cou
lite manner as if specially named in this act.
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Boundaries of
Sec. 5. The boundaries of any city may, at any time, be changed
cities may bo
changed.
by the County Court, upon application, to be made and acted upon in
Boundaries not like manner as the application to be incorporated : Provided, that
to be extended,
except, etc.
if it be proposed to extend the boundaries of the city, the application
shall not be granted, unless a majority of all the qualified electors,
Certain limits resident within the limits of the additional land intended to be in
not to bo excluded, shall unite in the application ; and, Provided, also, that in no
case shall the limits of four square miles be exceeded.
Notice of applica Sec. 6. When an application is made either for an incorporation
tion for incorpor
ation or change or for a change of boundaries, twenty days' notice thereof shall be
of boundaries to
be published.
given, either by publication in some newspaper printed in the city,
or, if there be none, then by notices posted up in three public places
in the city. Proof of such notice must be made to the court, before
Opposition to
the application is heard. At the hearing, any qualified elector who
application.
has been a resident of the city for thirty days, next preceding, may
appear and file a written opposition, which shall be heard and deter
mined by the court.
Incorporated
Sec. T. For the government of every city incorporated under the
cities to be
governed by a provisions of this act, there shall be a Mayor, Recorder, and Common
mayor, recorder,
and common
Council, to consist of
members, one of whom shall be elected
council.
president. The said Mayor, Recorder, and Councilmen, shall be a
body corporate and politic, by the name and style of " The Mayor,
Recorder, and Common Council of the City of
;— ," and by that
name, they and their successors shall be known in law, have per
petual succession, sue and be sued, in all courts and in all actions
whatsoever ; may grant, purchase, hold and receive property, real
and personal, within said city ; may lease, sell, and dispose of the
same for the benefit of the city ; may provide for the regulation and
use of all commons belonging to the city, and may have a common
Proviso.
seal and alter the same at pleasure : Provided, that they shall not
purchase or receive any real estate, other than such lands or lots
within the same, as shall be necessary for the erection thereon of
public buildings, or for the laying out of streets or public grounds,
or such lands without the city as may be required for burial
grounds.
Sec. 8. There shall be elected in said city, at the times and in the
Election of offi
cers, and who manner hereinafter provided, a mayor, recorder, not less than seven
may be candi
dates and
nor more than twenty councilmen, a City Marshal, a City Attorney,
electors.
Assessor, and Treasurer ; but no person shall be eligible to any of
said offices, nor to any other office which may be established by
ordinance, nor shall any person be entitled to vote for the same, who
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shall not be a qualified elector, according to the constitution and laws
of this state, and who shall not have resided in said city for thirty
days next preceding the election. The number of councilmen to be ctm?etln0w°ua"
elected at the first election, shall be fixed by the legislature, or by flMdthe County Court, as the case may be, and such number may be sub
sequently increased or diminished, by the Common Council within the
limits aforesaid.
to divide the city* dirided
a*y m»yinto
04
, Sec. 9. Thet Common Council shall have power
r
into a convenient number of wards, and fix the boundaries thereto, ™*and may change the same from time to time, as they shall see fit,
having regard to the number of white male inhabitants, so that each
wrd shall contain, as near as may be, the same number of such in
habitants. The number of wards of any city shall not exceed the Number ofwards,
number of councilmen to which the city is entitled, and when a city
shall have been so divided, the councilmen shall be elected from the
several wards respectively, according to the number of inhabitants.
Sec. 10. The members of the common council, elected under this Meeting of rommon council ;
art, shall assemble within five days after their election, and choose a their powen.
presiding officer from their number, and some suitable person as
clerk. In case of the absence of the president, they may elect a
president pro tempore, who shall have all the powers, and perform all
the duties of president; they shall, by ordinance, fix the times and
places of holding their stated meetings, and may be convened by the
major at any time. A majority of the members shall constitute a
quorum to do business, but a smaller number may adjourn from day
to day, and may compel the attendance of absent members, in such
manner and under such penalties as the council may previously by
ordinance have prescribed ; they shall judge of the qualification,
elections, and returns of their own members, and the other officers
elected under this act ; they may determine contested elections ; they
may determine rules for their own proceedings ; punish any member
or other person, for disorderly conduct in their presence ; and, with
the concurrence of two thirds of their number, expel any member,
but not a second time for the same cause ; they shall keep a journal
of their proceedings, and at the desire of any member, shall cause the
yeas and nays to be taken and entered on any question, and their
proceedings shall be public.
Sk. 11. The said city council shall have power to make by-laws citj council may
and ordinances not repugnant to the constitution and laws of the for purposes
Tinted States, or of this state; to prevent and remove nuisances; to ,pcclflc(1'
provide for licensing, regulating, and restraining theatrical and other
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amusements within the city ; to provide for licensing any or all busi
ness not prohibited by law ; to fix the amount of license tax for the
same; to regulate and establish markets; to establish a board of
health ; to cause the streets to be cleaned and repaired ; to establish
a fire department, and to make regulations to prevent and extinguish
fires ; to regulate the inclosure of any common field belonging to or
within the limits of the city ; to provide for supplying the city with
water ; to impose and appropriate fines, penalties, and forfeitures for
breaches of their ordinances : Provided, that no fine shall be imposed
of more than five hundred dollars, and no offender be imprisoned for
a longer term than ten days ; to levy and collect taxes ; to lay out,
extend, alter, or widen streets or alleys ; to establish and regulate
a police ; to make appropriations for any object of city expendi
tures ; to erect and maintain poor-houses and hospitals ; to prevent
the introduction and spreading of diseases ; and to pass such other
by-laws and ordinances for the regulation of the police of such city
pub'S^hed0
as *^ev s^a^ deem necessary ; which by-laws and ordinances shall
be published in the manner to be prescribed by the city council,
city council may Sec. 12. The city council shall have power to borrow money, and
w money. pjC(jge tne
Qf fae cjty therefor : Provided, that a majority of
the legal voters in said town or city shall so decide by an election ;
the notice of said election to be given by the city council at least
twenty days previous to said election; and, Provided, that the
aggregate amount of the debts of the city shall never exceed three
times its annual estimated revenue,
limitation of
Sec. 13. The direct taxes imposed by the city council in any one
year, shall not exceed two per centum of the valuation of property
within the city.
Proceedings may Sec. 14. Whenever it becomes necessary for the corporation to
be directed to
.
„
.
», .
i ■
ascertain Taiue take private property for the purposes of laying out or altering
or property taken ,
*
„
, ,
.,
., ,
t
for Btreeta, etc. streets or alleys, and the council cannot agree with the owner tnereot
as to the price to be paid, the council may direct proceedings to be
taken to ascertain the value of such property.
rctition for apSec. 15. To determine such value, a petition, in the name of the
pointment of
' *
'
TaKi"'i,ro°I1rt* *° corPorat'on> bYmW be presented to the County Court, at a regular term,
particularly describing the property, and praying the appointment of
Notice of present- commissioners to ascertain its value. If the owner is a resident of
ing petition.
,
iff
the county, he shall have personal notice of the application, and 01
the time at which it will be presented. If he be a non-resident of
the county, the notice shall be given by publication, at least three
months, in some weekly newspaper, printed in the county. The
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court, before hearing the application, shall have satisfactory evidence
that notice, as required in the preceding section, has been given.
When the owner is a non-resident of the county, the court may
adjourn the application for such time as may be reasonable, and may
direct further notice to be given.
Sec. 16. When satisfied that sufficient notice has been given, the Commissioners
court shall, by entry in its minutes, appoint five disinterested persons appointed,
commissioners, to ascertain the compensation, specifying in the entry,
the time and place for the first meeting of the commissioners.
Sec. 17. The commissioners shall be sworn to discharge their Commissioners
duties faithfully and impartially. They shall view the premises, and Thelr dutie^
ascertain and certify the compensation proper to be paid to the owner
for the property to be taken, and may, in their discretion, assess a
reasonable sum, to be paid to the owner for costs and expenses.
They, or a majority of them, shall make, subscribe, and file with the
County Clerk, a certificate of their assessments. The court, upon such JJ^J* for
certificate, and due proof that the amount determined has been paid property, etc.
to the party interested, or into court, shall cause an entry to be
made in its minutes, describing the property, setting forth the
ascertainment of compensation, and the payment as aforesaid.
Sec. 18. Upon such entry being made, the corporation shall be J^*^40 TMt
entitled to use and occupy the property as fully as if conveyed to it corporation,
by the owner ; a certified copy of this entry shall be recorded in the
Recorder's office of the county, in the like manner, and with the like
effect, as if it were a deed of conveyance from the owner.
Sec. 19. All accounts and demands against
said cityJ shall be —how
Demand*
on fity
o
audited
audited by the President of the Common Council, and no money shall •»> vMbe drawn from the city Treasury unless upon the certificate of the
President, by order of the council. The certificate shall be drawn
upon the Treasurer of the city, and shall specify the fund out of
*hich the same is payable. The Treasurer shall pay the same out of
any money in his hands belonging to said fund.
Sec. 20. It shall be the duty of the Common Council to establish Salaries and fees
and fix the salaries of the Mayor and other city officers, and also to city officers to be
« a tariff of fees for the officers entitled to such, designating the published,
fees which shall be allowed for each particular item of service, and
cause the same to be published, in like manner with the ordinances
fussed by the said Common Council.
Sec. 21. Every ordinance which shall have been passed by the Ordinances to
by
Common Council shall, before it become effective, be presented to the approved
mayor.
Mayor for his approbation. If he approve it, he shall sign it ; if not,
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he shall return it, with his objections in writing, to the Common
Council, who shall cause the same to be entered upon its journals,
Mayor's approval and shall proceed to reconsider the same. If, after such consideradigpeused th.
two-thirds of all the members of the Common Council
elect shall agree to pass the same, it shall become an ordinance.
In all such cases, the votes shall be taken by yeas and nays, and
the names of the members voting for and against the same shall
be entered on the journal. If any ordinance shall not be returned by
the Mayor within ten days (Sundays excepted) after it shall have
been presented to him, the same shall become effective, as if the
Mayor had signed it.
Mayor to report
sEC. 22. It shall be the duty of the Mayor to communicate to the
to council on the
*
"
condition, etc. of Common Council, at least once a year, and oftener if he shall deem
city once a year. .
"
.
.
.
it expedient, a general statement of the situation and condition of the
city, in relation to its government, finances, and improvements ; to
mayor*" *" ° recommend to the Common Council the adoption of all such measures
connected with the public health, cleanliness, and ornament of the
city, and the improvement of the government and finances, as he shall
deem expedient ; to be vigilant and active in causing the laws and
ordinances of the city government to be duly executed and enforced,
to exercise a constant supervision and control over the conduct and
acts of all subordinate officers, to receive and examine into all such,
complaints as may be preferred against any of them for violation or
neglect of duty, and certify the same to the Common Council, who
shall act upon the same, and if they find the complaint to be true, shall
have power to declare the office of the person so complained against
to be vacant, and the same shall be filled as is hereinafter mentioned.
Jurisdiction of
Sec. 23. The Recorder, as to offences committed within the city,
fences committed shall have the like jurisdiction as is or may be conferred upon Justhe city. ^ces ^ ^e peacej to examine and commit persons brought before
him, and charged with the commission of offences within the limits of
the city, to take recognizance to appear, to keep the peace, and to
issue all such writs and processes as a Justice of the Peace may law
fully do, subject to all the rules governing Justices of the Peace.
Further jurisdic- Sec. 24. The Recorder shall also have jurisdiction over all viola
tions of the city ordinance, and may, according to the provisions of
such ordinance, hold to bail, fine, or commit to prison, persons found
guilty of any violation thereof.
DuticB of city
Sec. 25. It shall be the duty of the City Marshal, in addition to
the duties prescribed to him by tho Common Council, to execute and
return all process issued by the Recorder, or directed to him by any
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legal authority, and to attend upon the Recorder's Court regularly.
He may appoint one or more deputies, who shall possess the same
power and authority as the Marshal ; he shall arrest all persons
guilty of a breach of the peace, and of a violation of the eity ordi
nances, and bring them before the Recorder for trial, and he shall
possess superintending control over the eity Police; he shall, also,
until otherwise provided by ordinance, perform all the duties of Col
lector of city taxes.
Sec. 26. It shall be the duty of the Assessor, in addition to the Duties of
duties that may be prescribed to him, or them, by the Common
Council, to make out within such time as the Common Council shall
order, a correct list of all the property taxable, by law, within the
limits of said city, with the valuation thereof, which list, certified by
him or them, shall be returned to the Common Council. The mode
of making out said list, and of ascertaining the value of property, and
of collecting all taxes, shall be the same as prescribed by the law for
assessing and collecting the state tax.
Sec. 27. It shall be the duty of the City Attorney to attend to all Duties of city
suits, matters, and things in which the city may be legally interested; >MoTmy'
to give his advice or opinion, in writing, whenever required by the
Mayor or Common Council, and to do and perform all such things
touching his office, as by the Common Council may be required of
him.
Sec. 28. It shall be the duty of the Treasurer to receive all Dottaof tn».
surermoneys that shall come to said city, either by taxation or otherwise,
and to pay the same out on the certificate of the President of the
Common Council, and to do and perform all such other acts as shall
be prescribed to him by the Common Council. He shall, on the first
day of January, April, July, and October, of each year, make out
and present to the Mayor, a full and complete statement of the re
ceipts and expenditures of the preceding three months, which state
ment the Mayor shall cause to be published.
Sec. 29. The Common Council shall have the power to create the Com™0" «*><"•»
*
may create ceroffiec of City Collector, and such other offices as they may deem tain offices,
necessary ; and to prescribe the duties of all city officers, subject to
the provisions of this aet.
Sec. 30. All city officers, before entering upon the duties of their ah city officers to
office, shall take the oath of office. The Marshal, Attorney, Asssessor, certain to giro
and Treasurer, shall also give bond , with sureties to be approved by the
Mayor, payable to the corporation by its corporate name, in such pen
alty as may be prescribed by ordinance, conditioned for the faithful
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performance of the duties of their office ; and the like bond may be
required of any officer whose office may be created by ordinance.
dSmod racant Should the bond of any city officer become insufficient, he may be re
quired to give additional bond, and upon his failure so to do, his
office shall be deemed vacant.
Election of
Sec. 31. On some day to be fixed by special act passed by the
officers.
legislature, or by order of the County Court, an election shall be held
to fill the offices created by this charter. At said election, the elec
tors present shall appoint three persons to act as judges, who shall,
with two clerks to be appointed by them (the said officers having been
first sworn), conduct the election and declare the result. The per
sons who shall have received a plurality of votes for the several
offices shall be declared duly elected, and the judges shall deliver to
such persons certificates of election. The Mayor, Recorder, and
Councilmen, chosen at such election, shall be qualified within three
days thereafter, and shall enter upon the discharge of their duties.
o«^w—when to The other officers elected shall qualify within ten days after the day
Term of office, of election. The said officers shall hold office until the first Monday
of May next thereafter, and until their successors are elected and
qualified.
Subsequent oiec- Sec. 32. After the first election, the officers mentioned in the eighth
tiona—when to be
.
°
held, and how to section of this act, and all others whose offices have been created by
ordinance, shall be elected on the first Monday in May of each year,
and their term of office shall be for one year, and until their success
ors are elected and qualified. In case of a vacancy in any city office,
an election shall be ordered to fill the same. It shall be the duty of
the council to order all elections, and to designate the place of hold
ing the same ; to give at least ten days' notice thereof, and to ap
point an inspector of elections at each place of voting. The election
shall be conducted according to the provisions of the act to regulate
elections. If any inspector fail to attend, the electors present may
appoint another in his stead. The returns of all elections shall be
made to the Common Council, who shall declare the result thereof,
and give certificates of election to the person chosen.
offices—when
Sec. 33. If any person, elected to any city office, shall remove
from the city, absent himself therefrom for more than thirty days,
without leave from the council, or shall fail to qualify within ten
days after the day of election, his office shall be deemed vacant.
when mayor and Sec. 34. Whenever the owners of a major part of the property,
council may pare _ .
...
.
.
and con- fronting on any street or avenue, desire to improve such street, by
paving the same, or constructing sewers, or otherwise, the Mayor and

COMPILED LAWS OF CALIFORNIA.

109

Council may make such improvement, at the expense of all the request of
owners of property on said street, which expense shall be in propor
tion to the number of feet owned by each one.

CHAPTER XIII.
AN ACT to regulate the interest of Money.—[Passed March 13,
1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. When there is no express contract in writing fixing a Rate of intenat
different rate of interest, interest shall be allowed at the rate of ten **'
per cent, per annum, for all moneys after they become due on any
bond,»bill, promissory note, or other instrument of writing, on any
judgment, recovered before any court in this state, for money lent,
for money due on the settlement of accounts, from the day on which
the balance is ascertained, and for money received to the use of
another.
Sec. 2. Parties may agree in writing for the payment of any rate Parties may
-•
v
'
.
«
agree for any rate
of interest whatever on money due, or to become due on any contract, of interest.
Any judgment rendered on such contract shall conform thereto, and
shall bear the interest agreed upon by the parties, and which shall be
specified in the judgment.
Sec. 3. The parties may in any contract in writing, whereby any compound
debt is secured to be paid, agree, that if the interest on such debt is
not punctually paid it shall become a part of the principal, and there
after bear the same rate of interest as the principal debt.

CHAPTER XIV.
AN ACT empowering the Governor to appoint Commissioners of
Deeds, and defining the Duties of such Officers.—[Passed March
20, 1850.]
The People of the State of California, represented in Seriate and
Assembly, do enact as follows :
Section 1. The Governor may, when in his judgment it may be coi
..
ifiiTT-in
*
• may be
necessary, appoint in each ot the United States one or more commis- appointed.
M

110

COMPILED LAWS OF CALIFORNIA.

sioners, to continue in office four years, unless sooner removed by the
Power of
Governor. Every such commissioner shall have power to administer
commissioners.
oaths and to take depositions and affidavits to be used in this state ;
and also to take the acknowledgment or proof of any deed or other
instrument to be recorded in this state.
Effect of certain
Sec. 2. All oaths administered by said commissioners, all deposicommks'oners. tions and affidavits taken by them, and all acknowledgments and
proofs aforesaid, certified by them, shall have the same force and
effect in law, to all intents and purposes, as if done and certified by
any Recorder or other officer within this state, authorized by law to
perform such acta.
commissioners
Sec. 3. Before any commissioner, appointed as aforesaid, shall
proceed to perform any of the duties of his office, he shall take and
subscribe an oath before any officer duly authorized to administer
oaths in the state, for which such commissioner may be appointed,
that he will faithfully perform and discharge all the duties of his
onth to be filed, office ; which oath shall be filed in the office of Secretary of State of
California, within sis months after the taking the same.
Commissioners
Sec. 4. It is hereby made the duty of the Secretary of State to
to be furnished
. »
'
....
„,.
with copies of furnish each commissioner, appointed as aforesaid, with a copy of this
this act.
act.
commissioners'
Sec. 5. The names of all persons appointed commissioners under
names to be
published.
this act shall be published at least three times in some weekly news
paper published in this state.

CHAPTER XV.
AN ACT concerning the office of County Treasurer. (1)—[Passed
March 27, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Term of office.

To give bond.

Section 1. The County Treasurer shall hold his office for the term
of two years from the time of his election, and until his successor is
chosen and qualified. (2)
Sec. 2. Each County Treasurer, before entering on the duties of

(1) Stat 1851, page 417, Sec. 14.
(2) Stat. 1851, page 405.
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his office, shall enter into bond, with two or more sufficient freehold
rarefies, to the acceptance of the Court of Sessions of his proper
county, in a penalty of double the probable amount of money that
may at any time come to his hands as such Treasurer, with condition
for the paying over all moneys according to law which shall come
into his hands for state, county or other purposes, and that he will
faithfully and promptly discharge all the duties of his said office, that
are now or may hereafter be enjoined on him by law.
Sec. 3. He shall likewise take the oath prescribed by law, to be Take oath of
endorsed on his certificate of election, before entering on the duties
of his office.
Sec. 4. Whenever the office of County Treasurer shall become tmWim how
vacant by death, removal out of the county, resignation, neglect to ,up,,Uod'
give bond, or from any other cause, the Court of Sessions shall forth
with convene and appoint some suitable person to fill such vacancy ;
and the person so appointed shall give bond and take the oath in the
like manner as required of County Treasurers in the second section
of this act, and shall hold his office until the expiration of the term
for which his predecessor was elected or appointed, and until his suc
cessor is chosen and qualified.
Sec. 5. Each County Treasurer shall keep his office at the seat of To keep office at
justice for his county, and shall keep a fair and accurate account of and account of
all money by him received, showing the amount thereof, the time (
when, from whom, and on what account received ; also of all dis
bursements by him made, showing the amount thereof, the time when,
to whom, and on what account paid ; and he shall so arrange his books
that the amount received and paid on account of separate and distinct
funds or specific appropriations shall be exhibited in separate and
distinct accounts, as well as that the whole receipts and expenditures
shall be shown by one general or cash account ; but no money received
for taxes charged on the duplicate of the current year shall be by
the Treasurer entered on his account with the county, until he shall
have made his annual settlement therefor with the County Auditor.
Sec. 6. It shall be the duty of the County Treasurer to receive all To ,
moneys due and accruing to the county, or which are required by law w money8to be paid to him or into the County Treasury, and to pay and dis
burse the same on the warrant of the County Auditor, founded on
orders made by the Court of Sessions.
Sec. 7. When any money shall be paid to the County Treasurer to give receipts
(except such as shall have been paid on account of taxes charged on njnl™on*,, p*,d
the duplicate), he shall give to persons paying the same a receipt
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therefor ; which receipt such person shall forthwith deposit with the
County Auditor, who shall charge the Treasurer therewith, and give
the person paying the same a quietus. (1)
Books and
Sec. 8. The books, accounts, and vouchers of the County Treasurer
account* to bo
*
1 •
*
inspects by
shall at all times be subject to the inspection and examination of the
Court o'8""1""0
Court of Sessions, and it is hereby made their duty to make such
examination and count the money on hand at least once each year.
To redeem orders Sec. 9. The County Treasurer, when an order drawn on him as
such Treasurer, by the Auditor of his county, is presented for
payment, shall, if there be money in the Treasury for that purpose,
redeem the same, and shall write on the face of such order " redeemed,"
the date of redemption, and shall sign his name thereto.
Orders not paid
Sec. 10. When any order or warrant shall be presented to the
for want of funds _
m
0
_ ,
._ 0
to be so endorsed. County Treasurer for payment, and the same is not paid for want of
funds, the Treasurer shall endorse thereon, " not paid for want of
funds," annexing the date of presentation, and sign his name thereto ;
and from that time till redeemed, said order or warrant shall bear
ten per cent, per annum.
To give notice
Sec. 11. So soon as there shall be sufficient funds in the treasury
when In funds to - .
i
i
t
i
,
redeem orders, ol the county to redeem the orders or warrants drawing interest, the
County Treasurer shall give notice in some newspaper in his county,
or if no newspaper be printed in his county, then by written or
printed notices posted upon the Court House door, stating therein that
he is ready to redeem said orders or warrants, and from the date of
such notice said orders or warrants shall cease to bear interest.
Stirest to be
^ECWhen the County Treasurer shall redeem any order on
entered
which
any
interest
is due, he shall note on the order or warrant the
separately.
amount of interest paid thereon, and shall enter on his account the
amount of such interest, distinct from the principal.
Cortain orders to Sec. 13. Orders or warrants drawn on the County Treasury and
re preference. pr0pCrjy attested, shall be entitled to preference as to payment out
of moneys in the Treasury properly applicable to such order,
according to the priority of time in which the same may have been
presented. The time of presenting such order shall be noted by the
Treasurer ; and upon the receipt of any moneys into the Treasury
not otherwise appropriated, it shall be the duty of the Treasurer to
(1) The 6th, 7, 8, 9, 10, II, 12, 13, 14, 15, and 18th., Sections, 60 far as they
conflict with the Statutes of 1853, p. 29, Sec. 13 and p. 51, do not apply to the
counties of Tuolumne and Los Angeles.
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set apart the same, or so much thereof as may be necessary for the
payment of such order or warrant.
Sec. 14. All orders or warrants drawn on the County Treasurer "f cSuSty'"
and payable out of the county revenue shall be received in payment J^"^ bo
of the county tax, when tendered in payment therefor, without JJJjJ^11^"'
regard to the priority of the number thereof or time at which the
same may have been presented for payment.
Sec. 15. The County Treasurer shall, on the first Mondays
Redeemed
ordor»
J of to
be deposited
March, Jone, September, and December in each year, deposit with with Auditor,
the County Auditor all orders and warrants by him redeemed, and
take the Auditor's receipt therefor.
Sec. 16. Whenever suit shall have been commenced against any
from
delinquent County Treasurer, the Court of Sessions may, in their
discretion, remove such Treasurer from office and appoint some
person to fill the vacancy thereby created as hereinbefore directed.
Sec. 17. Each County Treasurer, on going out of office, shall SS£ °n quUdng
deliver to his successor in office all the public money, books, accounts,
papers, and documents in his possession ; and in case of the death of
any County Treasurer, his legal representatives shall in like manner
deliver up all such moneys, books, accounts, papers, and documents
as shall come into their possession : Provided, however, no per P«"tao.
centage shall be allowed to the Treasurer on any money by him
received from his predecessor in office or from the legal representa
tives of such predecessor.
Sec. 18. Every County Treasurer shall make a full settlement of SnSS'liioISy
all his accounts with the County Auditor annually, between the
second and third Monday of January, in the presence of the Court of
Sessions, who shall have a supervisory control of such settlement ;
said settlement to be governed in the manner prescribed by law, and
said Treasurer shall be credited with all sums paid for printing and
publishing notices required to be given by him in the course of his
official duties, and with all sums paid by him for blank books,
stationery, and office furniture, to be paid on the order of the County
Auditor.
Sec. 19. The Treasurer shall keep his office open for the transac- office
tion of business from 10 o'clock A. M. until 4 o'clock P. M. of every
day in the year, Sundays excepted.
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CHAPTER XVI.
AN ACT to provide for the Incorporation of Towns.—[Passed
March 27, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Petition for
Section 1. Whenever a majority of the inhabitants of any town
Md pmudiiigi or village within this state, who shall be qualified electors under the
thereon.
constitution and laws of this state, and shall have resided in such
town or village thirty days, shall present a petition to the County
Court of the county, setting forth the metes and bounds of their
town and commons, with a plot of the same, and praying that they
may be incorporated, and a police established for their local govern
ment, or for the preservation and regulation of any commons apper
taining to such town, and the court shall be satisfied the population
of such town exceeds two hundred in number, and that a ma
jority of the inhabitants thereof have signed the petition, the said
court shall declare such town incorporated, designating in such order
the metes and bounds of the town, which shall in no case include an
area of more than three square miles ; which order, together with
the petition and town plot, shall be entered on the records of said
court, and thenceforth the inhabitants within such bounds shall he a
body politic and corporate, by name and style of the inhabitants of
the town of (naming it), and by that name they and their successors
shall be known in law, have perpetual succession, sue and be sued in
all courts, grant, purchase, hold, and receive property, real and per
sonal, within such town and no other (burial grounds and cemeteries
excepted), and may lease, sell, and dispose of the same for the bene
fit of the town, and may have a common seal, and alter the same at
Goremor to
exercise certain pleasure. Until the County Courts are organized, the Governor shall
powers until
have power to act upon petitions for incorporations, in like manner
County Courts
organized.
as any County Court might do, and may by proclamation declare
any town incorporated, and fix the time and place for the first elec
tion to be held for town officers. So soon as the County Courts are
organized, the Governor shall transmit to the proper court all peti
tions which have been acted upon by him, and they shall be recorded
as herein provided.
corporate powers Sec. 2. The corporate powers and duties of every town so mcor-
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porated shall be vested in a Board of Trustees, to consist of five to be rated in
n
board of trustees.
members, who shall be elected by the qualified electors of the town
on the first Monday of May in each year, and shall hold their offices
fcr the term of one year, and until their successors are chosen and
qualified : Provided, That the first Board of Trustees and the other SS'^S^ t0
town officers hereinafter mentioned, shall be chosen in like manner, 1)8 cnoa«nat some time and place to be designated by the County Court in
the order incorporating said town, which time shall not exceed twenty
days from the date of such order, and the Trustees so chosen shall
hold their offices until the first Monday of May next ensuing, until
their successors are elected and qualified.
Sk. 3. The Board of Trustees shall assemble within ten days Tru»tee« to meet
after their election, and choose a President from their number, and president, etc.
some person as Clerk ; they shall, by ordinance, fix the times and
places of holding their stated meetings, and may be convened by the
President at any time.
Sk. 4. At all meetings of the Board, a majority of the Trustees £eetE^ng" at
shall constitute a quorum to do business ; a smaller number may ad
journ from day to day, and may compel the attendance of absent
members, in such manner and under such penalties as the Board pre
viously, by ordinance, may have prescribed.
Sk. 5. The Board of Trustees shall judge of the qualification, Powers of
. .
_
.
trustees as to
elections, and returns of their own members, and determine contested election of
,
members, etc.
elections of all town officers. They may establish rules for their own
proceedings, punish any member, or other person, for disorderly be
havior in their presence, and with the concurrence of four of the
Trustees, expel any member, but not a second time for the same
cause; they shall keep a journal of their proceedings, and at the To keep ajournal,
desire of any member, shall cause the yeas and nays to be taken on
»ny question and entered on the journals; and their proceedings
shall be public.
shall have power
to tmake such Trustees
may
i Sk.
, 6. The Board of Trustees
.
x
make certain
oy-laws and ordinances, not inconsistent with the constitution and by-laws and
■laws of_ the United States, and of this state, as they shall deem ne ordinances, and
cessary; to prevent and remove nuisances; to prohibit disorderly
conduct ; to provide for licensing public shows and lawful games ; to
regulate and establish markets ; to construct and keep in repair
tharvee; construct pumps, aqueducts, reservoirs, or other works
necessary for duly supplying the town with water ; to keep in repair
public wells ; to lay out, alter, keep open, and repair the streets and
alleys of the town ; to provide such means as they may deem ncces
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sary to protect the town from injuries by fire ; to levy and collect
annually a tax on all property in the town, not exceeding fifty cents
on every hundred dollars, of the assessment valuation thereof, and to
pass such other by-laws and ordinances for the regulation and police
of such town, as they shall deem necessary.
Impose fines.
Sec. 7. The Board of Trustees may impose fines for the breach of
their ordinances, but no fine shall be inflicted on any one person, for
any one breach of any ordinance, of more than one hundred dollars,
which fine may be recovered before any Justice of the Peace by suit
in the name of the inhabitants of the town of (naming it), and col
lected by execution, or in such other manner as fines imposed by the
laws of this state are collected ; and persons living in the town shall
be competent jurors and witnesses, if in other respects competent and
Application of qualified. All fines collected in pursuance of this act, shall, by the
officer collecting the same, be paid over to the treasury of the corpo
ration ; and for any omission so to do, such officer may be proceeded
against upon his bond, in the name of the corporation, in the manner
authorized by law, in the case of the - failure of such officer to pay over
money collected.
Sec. 8. There shall be chosen, in every town incorporated under
To elect a Trea
surer, Assessor,
this act, a Treasurer, Assessor, and a Marshal, who shall also be the
aud Marshal.
collector of all the taxes levied by the Board of Trustees. The mode
of election and term of office shall be the same as is prescribed in
the second section of this act, in regard to the office of Trustee.
Sec. 9. The Board of Trustees shall have power to establish such
other offices as they may deem necessary, to be filled in such manner
may'boMeated as
mav designate, and subject to the provisions of this act.
To
ax
duties
and
Thev
gijaii
compensation.
J
rprescribe the duties and fix the compensation of all town
officers.
Sec. 10. Any person shall be qualified to hold any town office, or
Qualification of
candidates, and vote for any town officer, who shall be a qualified elector under the
proceedings at
first election.
constitution and laws of this state, and who shall have resided in the
town thirty days next before the election. At the first election, if
ordered by the County Court, said court shall appoint three judges to
hold and conduct the same. If by the Governor, the judges shall be
chosen by the electors present. All subsequent elections shall be
conducted by three judges, appointed by the Board of Trustees. In
case of a vacancy of any town office, the Board of Trustees shall or
der an election to fill the same ; and shall give previous public notice
thereof, for a period not less than five nor more than ten days. The
like notice shall be given in all cases of elections of town officers ex
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eept the first election. Should any of the judges appointed to hold
any elections for any town officer fail to attend, the electors present
may appoint others in their stead. All elections for town officers
shall be conducted according to the laws regulating elections, by the
judges and clerks to be appointed by them ; and the returns shall be
made to the Board of Trustees, except in regard to the first election,
the returns whereof shall be made to the County Judges when the
election is ordered by the County Court. If ordered by the Governor,
the Judges of Election shall deliver certificates of election to the per
sons chosen, and make their return to the Board of Trustees, when
organized.
Sec. 11. All officers of the corporation, before entering upon the ah officers to
i •
n t ' /r11111
1
.liii
-.
take oath, and
duties ot their office, shall take the oath preenbed by the constitution ; certain to give
and the Treasurer, Marshal, and Assessor shall give bond for the
faithful performance of the duties of their office, payable to the cor
poration by its corporate name, to be approved by the Board of
Trustees, in such penalties as said Board by ordinance shall have pre
scribed : and a like bond may be required to be given by any other
officer whose office may be established by the Board. If, from any
cause, such bond shall have become insufficient in the opinion of the
Board, they may require of any officer such additional bond as they
may think necessary.
Sec. 12. If any person fail to pay any tax levied upon his real or Payment of taxes
.
,
11. —uow enforced.
personal property, the town collector may recover the same by suit,
in the name of the corporation, before any court of competent jurisdic
tion, together with all the costs of such suite.
Sec. 13. The President of Board of Trustees shall, on the first President of
days of March and September of each year, make out a full and to make and
correct statement of all moneys received and expended, from whom annual statement
and for what purpose received, and to whom and for what purpose expcnStur*3nd
expended, during the six months next preceding; and shall cause
such statement, within ten days thereafter, to be published in some
newspaper printed in the town, if there be any ; and if not, then he
shall, within said time, cause such statement to be put up in three of
the most public places in said town.
Sec. 14. If the President of the Board of Trustees of any•* town neglecting
r™ttlty '
neirlectlng tto
shall at any time neglect to make and cause such statement to be n"*e
ke soch
8UCh
statement.
published as required by this act, he shall forfeit for every such ne
glect the sum of five hundred dollars, to be recovered by suit in any
court of competent jurisdiction, one half whereof shall be to the use
of the town, and the other half to the use of any person who may sue
for the same.
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Sec. 15. The President of the Board of Trustees shall cause to
be printed or published all the by-laws and ordinances of the Board,
for the information of the inhabitants, and cause the same to be car
Term of office of ried into effect. He shall remain in office for the term for which
president of
board of trustees. he is elected a trustee ; but in case of his absence at any meeting of
the Board, the Board may appoint a president -pro tempore. Should
Office of trustco any of the trustees, or any other town officer, remove from the town,
—how vacated. absent himself therefrom for more than thirty days without leave
of the Board, or refuse or neglect to qualify within ten days after his
election, or if bond is required of him, neglect or refuse, for the said
time, to give bond, his office shall be thereby vacated.
Other acts of
Sec. 16. Whenever any town shall be incorporated under the
incorporation
repealed.
provisions of this act, all other laws incorporating the same, or made
to regulate in any way the internal police of such town, shall be
considered as repealed.
Disincorporation Sec. 17. The County Court of each county shall have power to
of towns.
disincorporate any town which they may have incorporated, upon the
petition of three fourths of the legal voters of such town.
Prerequisites to
Sec. 18. No corporation shall be dissolved by virtue of this act,
disincorporation.
unless it shall appear to the satisfaction of the court that notice has
been given of the intended application for a dissolution of the cor
poration, by advertisement, printed in a newspaper nearest to the
town prayed to be disincorporated, or posted in writing, for at least
eight weeks successively prior to such application, nor until all their
liabilities have either been paid or secured, to the satisfaction of the
County Clerk of the proper county.
Effect of
disincorporation. Sec. 19. No dissolution of any corporation under this act shall
invalidate or affect any right, penalty, or forfeiture accruing to such
corporation, or invalidate or affect any contract entered into or im
posed upon such corporation.
Trustee for
Sec. 20. Whenever the County Court shall dissolve any corpora
dissolved
corporation.
tion, they shall appoint some competent person to act as trustee for
the corporation so dissolved.
Sec. 21. The trustee, before entering upon the discharge of his
Trustee to take
duties, shall take and subscribe an oath before some judge or Justice
of the Peace, that he will faithfully discharge the duties of his office,
and shall, moreover, give bond, with sufficient security, to be ap
proved by the court, to the use of such disincorporated town,
conditioned for the faithful discharge of the duties of his office.
To prosecute and Sec. 22. The trustee shall prosecute to final judgment, and defend
defend suits, etc. all suits instituted by or against the corporation, collect all money
By-laws to be
published.
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due to the game, liquidate all lawful demands against the same, and
for that purpose shall sell and convey any property belonging to such
corporation, or so much thereof as may be necessary, and generally
do all acts required to bring to a speedy close all the affairs of the
corporation ; and he shall make a report of his proceedings to the
County Court, at each term thereof.
Sic. 23. The trustee shall pay over to the County Court, from T° w OT«
.
.
money* to
time to time, such money as may come into his hands ; and when he County Court,
shall have closed the affairs of the corporation, shall make a final
settlement thereof with said court, and deliver up all books, records,
papers, deeds, and all other effects belonging to the dissolved cor
poration. Such trustee shall receive for his services such compensa- compensation,
tion a? the court shall think reasonable.
Sic. 24. If any town disincorporated as aforesaid; have an annual Disposition of
_
annual revenue,
revenue accruing thereto, the same shall be paid to the County Court if any.ofdissoiirii
•
i ii
i
-i
eu corporation
by the person owing the same, and all moneys thus paid, as well as
all moneys paid by the trustee, shall be held and disposed of by the
court for the benefit of such town, and may be applied by the court to
any specific object, upon the petition of a majority of the taxable in
habitants of said town.
Sec. 25. All moneys arising from the collection of taxes, fines, Appropriation of
penalties and forfeitures, shall be appropriated by the Board of Trus'
'
tees towards carrying out those objects, which, by this act, are placed
under their control and jurisdiction, and to none others.
Sec. 26. This act shall be in force from and after its passage.

CHAPTER XVII.
AN ACT to establish a Standard of Weights and Measures.—[Pas
sed March 30, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Sscnos 1. There shall be but one standard of measure of length standard of
° weights and
and surface, one of weights, and one of measure of capacity through- measures,
out this state, which shall be in conformity with the standard of
measure, length, Burface, and weight established by Congress.
8k. 2. All commodities sold by heaped measure shall be duly neaped mca
heaped up in the form of a cone, the outside of the measure by which
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the same shall be measured to be the extremity of the base of such
cone, and such cone to be as high as the articles to be measured will
admit.
Sec.. 3. The measure used for measuring dry commodities not
Stricken
heaped, shall be stricken with a straight stick or roller, and of the
same diameter from end to end.
Contracts to bo
Sec 4. Contracts hereafter to be executed, made within this state,
executed by
weight or
for
any work to be done or for any thing to be sold, delivered, done,
measure to mean
standard weight or agreed for by weight or measure, shall be taken and construed to
and measure.
be made according to the standard weight and measure thus ascer
tained.
Hundredweight
Sec. 5. The hundred weight shall consist of one hundred pounds,
and twenty such hundreds shall constitute a ton.
Grain to be sold
Sec 6. Whenever wheat, rye, Indian corn, barley, buckwheat, or
by the bushel.
oats shall be sold by the bushel, and no special agreement as to the
weight or measurement shall be made by the parties, the bushel shall
consist of sixty pounds of wheat, of fifty-four pounds of rye, of fiftyCapacity of
two pounds of Indian corn, of fifty pounds of barley, of forty pounds
bushel.
of buckwheat, and thirty-two pounds of oats.
Standard
Sec 7. The following original standards, made in conformity to
weights and
measures to be the provisions of this act, to wit : a yard, a pound, liquid gallon, and
procured by
a half bushel, shall be procured by the State Sealer of weights and
State Sealer.
measures, and deposited in a chest or case in his office, which shall
only be opened for the sole purpose of comparing such standards with
the copies hereinafter described, unless by a joint resolution of the
two Houses of the legislature, or on the call of either House for in
formation, or by the order of the Governor for scientific purposes.
Copies of stan
Sec. 8. Copies of the said original standards, to be made of such
dard weights,
etc., to bo
materials as the State Sealer shall direct, shall be deposited by him
deposited with
County Sealers. in the office of the County Sealers of the respective counties of this
state, at the expense of said counties, who shall severally be respon
sible for the preservation of the copies respectively delivered to
them.
Copies of such
Sec 9. The State Sealer shall cause to be impressed on each of the
standard
weights, etc., to copies of such original standards the letter " C," and such other ad
be marked.
ditional device as he shall direct for the particular county ; which
device shall be recorded in the State Sealer's office, and a copy
thereof delivered to the respective County Sealers.
All weights, etc., Sec. 10. The several County Sealers shall compare all weights
to be compared
with standards and measures which shall be brought to them for that purpose, with
and marked.
the above mentioned copies of such standards in their possession ;
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and when the same arc found or made to conform to the legal stan
dards, the officer comparing them shall seal and mark such weights
and measures.
S*c. 11. It shall be the duty of the County Scalers of weights and Copy standards
....
■
.
to be compared
measures to compare the copies in their possession, once in every with originals,
ten years, with, those existing in the office of the State Sealer ; and Penalty for
every County Sealer who neglects to have the copies in his possess- compare!* *°
ion compared as aforesaid, shall pay into the County Treasury one
hundred dollars for county purposes. Whenever any County Scaler
fails for one month to pay the aforesaid sum, it shall be the duty of
the County Attorney to commence suit therefor, in the name of the
county, before any Justice of the Peace of the county ; and when
collected, the same shall be paid into the County Treasury for the
uses aforesaid.
Src. 12. Each County Sealer shall be entitled to receive for his Fees of county
services at and after the following rates : For sealing and marking "ealtr'
every beam, one dollar ; for sealing and marking measures of exten
sion, at the rate of fifty cents per yard, not to exceed two dollars for
any one measure ; for sealing and marking every weight, twenty-five
oenta; for sealing and marking liquid and dry measures, if the same
be of the capacity of a gallon or more, fifty cents ; of less than a
gallon, twenty-five cents ; they shall also be entitled to a reasonable
compensation for making such weights and measures conform to the
standard established by this act.
Sk. 13. If any person or persons shall hereafter use any weights, p*oai»y for using
measures, or beams in weighing or measuring, which shall not be cmfonnaUe 'to0t
conformable to the standards of this state established by this act, 'M,"'",1,•
"hereby any purchaser of any commodity or article of trade: or
traffic shall be injured or defrauded, such purchaser may maintain an
action on the case against the offender; and if judgment shall be
rendered for the plaintiff, he shall recover five, times the damages,
with costs of suit.
Sic. 14. The Secretary of State shall bo ex officio State Sealer of secretary ofstate
weight* and measures, and the Clerks of the County Court shall be sealer.
County Sealers of weights and measures for their several counties.
Sk. 15. This act to take effect three months after its passage.
commencement
li
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CHAPTER XVIII.
AN ACT to authorize the formation of Limited Partnerships.—
[Passed April 4, 1850.]
The People of the State of California, represented in Senate and As
sembly, do enact as follows :
Limited
Section 1. Limited partnerships for the transaction of mercantile,
EeformcdP8may mechanical, mining, or manufacturing business within this state, may
be formed by two or more persons, upon the terms, and subject to the
t«nktagPor7 *° conditions and liabilities prescribed in this act; but nothing containlmurence.
e(j m th;s act ghail authorize such partnerships for the purpose of
banking or insurance,
ships toronSst
Sec. 2. The said partnerships may consist of one or more persons,
spSTitnert. wn0 s^a^ be called general partners, and shall be jointly and sever
ally responsible as general partners are by law; and of two or more
persons who shall contribute to the common stock a specific sum in
actual cash payment, as capital, and who shall be called special part
ners, and shall not be personally liable for any debts of the partner
ship, except in the cases hereinafter mentioned.
fuch°?Jrtn™ins
^ec. 8' The persons forming such partnerships shall make and sevcertiflcat«igma eraNy sign a certificate, which shall contain the name or firm under
form prescribed, -which said partnership is to be conducted, the names and respective
places of residence of all the general and special partners, distin
guishing who are general and who are special partners, the amount
of capital which each special partner has contributed to the common
stock, the general nature of the business to be transacted, and the
time when the partnership is to commence, and when it is to termi
nate.
Certi«c»te» to be Sec. 4. No such partnership shall be deemed to have been formed,
Mdftiodedged until a certificate, made as aforesaid, shall be acknowledged by all the
partners, before some officer authorized to take acknowledgment of
deeds, and recorded in the office of the Recorder of the county in
which the principal place of business of the partnership is situated,
in a book to be kept for that purpose, open to public inspection; and
if the partnership shall have places of business situated in different
counties, a copy of the certificate, certified by the Recorder m whose
office it shall be recorded, shall be filed and recorded in like manner
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in the office of the Recorder in every such county. If any false Fake
statement shall be made in any such certificate, all the persons inter
ested in the partnership shall be liable as general partners for all
the engagements thereof.
Sec. 5. The partners shall, for three successive weeks immediately <w c
ifter such registry, publish a copy of the certificate above mentioned, to adrcrtis<HL
in a newspaper printed in the county where their principal place of
business is situated, and if no such paper be there printed, then in a
newspaper in the state nearest thereto ; and in case such publication
be not so made, the partnership shall be deemed general.
Sec. 6. Upon every renewal or continuation of a limited partner- Renewal of >uch
ship, beyond the time originally agreed upon for its duration, a cer- t>alrtn<!r8h1''"tificate thereof shall be made, acknowledged, recorded, and published,
in like manner as is provided in this act for the original formation of
limited partnerships ; and every such partnership which shall not be
renewed in conformity with the provisions of this section, shall be
deemed a general partnership.
Sec. 7. The business of the partnership shall be conducted under style of arm.
a hnn, in which the names of the general partners only shall be in
serted, and the general partners only shall transact the business. If
the name of any special partner shall be used in such firm, with his
consent or privity, or if he shall personally make any contract
respecting the concerns of the partnership, with any person except
the general partners, he shall be deemed and treated as a general
partner.
Sec. 8. During the continuance of any partnership under the pro- capital not to be
visions of this act, no part of the capital stock thereof shall be with- wltodrl"mdrawn, nor any division of interests or profits be made so as to reduce
sich capital stock below the sum stated in the certificate before men
tioned. If at any time during the continuance, or at the termination
of the partnership, the property or assets shall not be sufficient to
pay the partnership debts, the special partners shall severally be held Liability of
responsible for all sums by them in any way received, withdrawn, or
divided, with interest thereon, from the time when they were so with
drawn respectively.
Sec. 9. No general assignment by said partnership, in case of in- A*^mcnt for
solvency, or where their goods and estate are insufficient for the pay- creditors,
ment of all their debts, shall be valid, unless it provide for a distri
bution of the partnership property among all the creditors, in propor
tion to the amount of their several claims.
Sec. 10. In case of an assignment, as provided for in the preced- £enJVbe8|iven"
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ing section, the assent of the creditors shall be presumed, unless,
within sixty days after notice thereof, they shall dissent ; and no such
assignment shall be valid, unless notice thereof shall be given in some
newspaper printed in the county where the place of business of the
party making it is situated ; or if no newspaper be printed in such
county, then in some newspaper printed in this state nearest thereto,
within fourteen days after the making such assignment.
Sec. 11. All suits respecting the business of such partnership shall
be prosecuted by and against the general partners only, except in
those cases in which provision is made in this act, that the special
partners shall be deemed general partners, and that special partner
ships shall be deemed general partnerships, in which cases all the
partners deemed general partners may join or be joined in such suits,
and excepting also those cases where special partners shall be held
severally responsible on account of any sum by them received or
withdrawn from the common stock, as before provided.
Sec. 12. No dissolution of a limited partnership shall take place,
except by operation of law, before the time specified in the certificate
before mentioned, unless a notice of such dissolution shall be recorded
in the Recorder's office in which the original certificate, or the certi
ficate of renewal or continuation of the partnership, was recorded,
and unless such notice shall also be published for three successive
weeks in some newspaper printed in the county where the certificates
of the formation of such partnerships were published, according to
the provisions of this act ; and if no newspaper shall, at the time of
such dissolution, be printed in such county, then the notice of such
dissolution shall be published in some newspaper in this state nearest
thereto.
Sec. 13. In all other cases not otherwise provided for in this act,
the members of limited partnerships shall be subject to all the lia
bilities, and entitled to all the rights of general partners.

CHAPTER XIX.
AN ACT concerning Water Craft found adrift, and Lost Money and
Property.—[Passed April 5, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
The taker up of
Section 1. That if any person or persons shall hereafter stop or take
any water craft up any keej
^ Qr batteaUj per0gue, canoe, or other vessel or
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inter craft found adrift on any waters or water courses within the of the yaiue of
limits of, or on the borders of this state, and the same is of the value to report nunc to
of one hundred dollars, it shall be the duty of such person or per- peace,
sons, within five days thereafter, provided the same is not proven and
restored to the owner, to go before some Justice of the Peace of the
comity in which such property is taken up, and make affidavit in wri
ting, setting forth the exact description of such vessel or water craft ;
Then and where the same was found ; whether any, and if so, what
cargo, tackle, rigging, or other appendage was found on board or
attached thereto ; and that the same has not been altered or defaced
within the whole or in part, since the taking up, either by him, her,
or them, or by any other person or persons, to his, her, or their
knowledge : and the said Justice of the Peace shall thereupon issue Justice to issue
»•
i,
i
a, ■
i•
■,. warrant for
his warrant, directed to some constable of his township, commanding appraisement of.
him forthwith to summon two respectable householders of the neigh
borhood, whose duty it shall be to proceed without delay to examine
such boat or vessel, her cargo, tackle, rigging, and all appendages as
aforesaid,
and to make report
thereof, under .their hands and seals, to Appraisement
.
,
r
to
the Justice issuing such warrant as aforesaid, and value the same, be entered in
,
,
.
.
estray book, and
who shall enter the same, together with the affidavit of the taking up copy tranmuitted
in fall in his estray book ; and it shall be the further duty of said
Justice, within ten days after the said proceedings shall have been
entered on his estray book as aforesaid, to transmit a certified copy
thereof to the office of the Recorder of his county, to be by him regis
tered in his estray book, and file the same in his office.
Sec. 2. In all cases where the appraisement of any such boat or where
vessel, including her cargo, tackle, rigging, or other appendages as f^sTuS™''"
aforesaid, shall not exceed in value one hundred dollars, the taker up
shall advertise the same on the door of the Court House, and also in
three other of the most public places in his county, in ten days after
the Justice's said certificate shall have been entered on the estray
and if no person shall appear to claim and prove such boat or
«aft within six months from the taking up as aforesaid, the property
■aD be vested in the taker up ; but if the value thereof shall exceed Appraisement
one hundred dollars, it shall be the duty of the Recorder of the county, more thlm sm
*ithin ten days from the time of the reception of the Justice's certi
ficate at his office, to cause an advertisement to be set up on the Court
House door, and in three public places in his county, and also in a
public newspaper in his county ; and if the said craft and appendages
^ not claimed and proven within three months from the time of such
fr'ticc, it shall be the duty of the person taking up to deliver the
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same to the Sheriff of the county wherein such boat or craft was
taken up, who shall thereupon proceed to sell the same at public auc
tion to the highest bidder for ready money, having first given fifteen
days notice of the time and place of sale ; and the proceeds of such
sales, after deducting the costs and other necessary expenses, shall be
paid into the County Treasury : Provided, further, that the proper
owner, by making satisfactory proof of the same, within one year
from the time of said sale, shall be entitled to draw on said Treasury
for the full amount of said sale, deducting all costs and charges
thereon.
Sec. 3. If any person or persons shall hereafter find any lost
goods, money, or choses in action, of any description whatever, of
the value of five dollars and upwards, it shall be the duty of such
person or persons to inform the owner thereof, if he is known to the
finder, and to make restitution of the same without compensation,
except such as may be voluntarily given, further than a reasonable
charge for taking care of the same : but if the owner be not known,
such person or persons shall within five days after such finding, as
aforesaid, go before some Justice of the Peace of his county, and
make affidavit of the description and value thereof; and also of all
circumstances relating to the finding that may have come to his
knowledge, and that no alteration had been made in the appearance
thereof since ; also the time of finding the same, whereupon the
Justice shall enter a description of the property found, and the
value thereof as near as he can, in his estray book, together with
the affidavit of the taker up ; and shall also within ten days after
the entering of the same in his estray book, transmit to the Recorder
of the proper county a certified copy thereof, to be by him recorded
in his estray book, and to file the same in his office. In all cases
where such lost goods, money, or choses in action, shall not exceed
twenty-five dollars in value, it shall be the duty of the finder to
advertise the things found on the door of the Court House, or in
three public places in the county wherein the property was found ;
and if no person shall appear to claim and prove such goods, money,
or choses in action, within twelve months from the time of such ad
vertisement, the right of such property shall be vested in the finder;
but if the value thereof shall exceed twenty-five dollars, it shall be
the duty of the Recorder of the proper county, within ten days from
the time of the reception of the certificate of the Justice at his office,
to cause an advertisement to be set up on the door of the Court
House, and in three other public places in the county, and also if the
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amount exceed two hundred dollars, notice thereof to be published ^^£$200
three weeks in a newspaper, if there be one printed in his county ; T»laeaDd if the said money, goods, or choses in action, be not claimed in
three months from the time of the said advertisement aforesaid, it
shall be the duty of the finder, if it be in money, to deliver the same
to the County Treasurer, after deducting the proper expenses herein
after provided for. If it be in notes of hand, bonds, deeds of con- ftnSer'or01' 1
veyancc, articles of apprenticeship, mortgages, or instruments of value, goods, etc.
the same shall be delivered to the Recorder of the county, to be pre
served in his office for the benefit of the owner when legal application
is made therefor : if in goods, wares, and merchandise, the same shall
be delivered to the Sheriff of the proper county, who shall proceed to
fell the same at public auction to the highest bidder for ready money,
having first given ten days notice of the time and place of said sale;
and all money arising from such sales, after deducting the costs and
charges that may have accrued thereon, shall be paid into the County
Treasury: Provided, that the proper owner may, within one year vi^A ofowIwrfrom the date of said sale, make satisfactory proof of his ownership
before the County Court, and shall be entitled to draw on said
treasury for the whole amount of said sale, after deducting all costs
and legal charges.
Sec. 4. In all cases where anyJ water craft shall be taken up,
craft orof
r' or Water
goods found
any goods, money, or choses in action, or other things shall be found £m value than
as aforesaid, which shall be of a value less than ten dollars, it shall
be the duty of the taker up to advertise the same, by setting up ad
vertisements in three of the most public places in the county within
five days of the taking up of the same, and in such case the taker up
or finder shall be required to keep and preserve the same in his or
*beir possession, and shall go before some Justice of the Peace, and
make affidavit of the description thereof; the time and place, when
»nd where the same was found ; whereupon the justice shall enter the
fame on his estray book. The taker up or finder shall make restitumaT
tion to the proper owner when legal application is made, and just
compensation, with cost, is tendered : Provided, it be done within
three months from the time of such taking and finding ; but if no J,™^T 1
o*ner shall appear to claim such property within the time aforesaid,
tbe exclusive right to the same shall be vested in the taker up or
finder.
Sec 5. The net proceeds of all such sales as may at any time be Pioeeedeof
■nade by the Sheriff in pursuance of this act, and all such money and
"otes as may be paid over to the County Treasury, as directed in this
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act, shall remain in the hands of the Treasurer, in trust for the owner,
if any such shall apply within six months from the time the same
shall have been paid over ; but if no owner shall appear within the
time aforesaid, the said money shall be considered as forfeited, and
the claim of the owner thereto for ever barred ; in which event the
money shall remain in the Treasury to be appropriated for county
purposes.
Sec. 6. The owner of any such property as aforesaid, which at any
time may be taken up or found as aforesaid, shall have restitution of

the same, or the proceeds thereof, at any time before the same shall
have become vested in the taker up or finder, or forfeited as aforesaid,
by making the requisite proof before the Clerk of the County Court
of the proper county ; who shall grant him a certificate of such proof
to the taker up, or finder, the Sheriff or Treasurer, as the case may
be, to make restitution thereof without delay ; whereupon the money
or property, as aforesaid, shall be forthwith delivered or paid over to
such claimant.
'
Accident to proSec. 7. If the taker up of any vessel or water craft, or the finder
§ndcr s custody, of any lost goods, money, or other valuable things, shall be faithful
in taking care of the same, and unavoidable accident should happen
thereto, without the neglect of the taker up or finder, before the
owner shall have had an opportunity of reclaiming the same, such
taker up or finder shall not be answerable therefor : Provided, that
in all cases of accident, as aforesaid, it shall be the duty of the finder
or taker up, within ten days thereafter, to certify under his hand and
seal to the Clerk of the County Court of the proper county, or to the
magistrate before whom the proceedings have been had, where the
amount did not exoeed ten dollars in value ; said Clerk or Justice shall
enter the same in their estray book or record kept for that purpose,
appropriating ^ an^ Person shall trade or carry away out of the limits of the
found property, county such property as is or may be taken up or found, as aforesaid,
before he or she shall be vested in the right to the same, agreea
bly to the provisions of this act, he or she so offending shall forfeit
and pay double the value thereof, to be recovered by any person who
is entitled to sue for the same, in any court, or before any Justice of
the Peace having cognizance thereof by action of debt, or upon the
case ; one half whereof shall go to the person suing, the other half to
the county.
Penalty on Sndcr Sec. 8. If any person shall take up any boat or vessel, or shall find
with uSb act.8 any goods, money, or choses in action, and shall fail to comply with
the requisitions of this act, every such person so offending shall for
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ftit, and pay fifty per cent, on the value of said property so neglected,
to be recovered before any court having cognizance of the same ; the
one half to be for the use of the person suing, and one half for the
county : Provided, that nothing herein contained shall prevent the
owner from having and maintaining his action against such person
for the recovery of any damages he or she may sustain.
Sec. 9. In all cases where services shall be performed by any ofli- Fe«.
cer or other person or persons under this act, the following fees shall
be allowed, to wit : To the Justice of the Peace administering the
oath and making out the affidavit of the taker up or finder, and
making an entry thereof, two dollars ; for making and transmitting a
certified copy thereof to the Recorder of the county, three dollars ;
to the Clerk for taking proof of the ownership of the property, and
granting a certificate of the same, two dollars ; the Recorder, for each
certificate transmitted to him from any Justice of the Peace as afore
said, two dollars ; for advertising, exclusive of the newspaper publi
cation, two dollars ; the cost of each publication ; to the Sheriff, on
account of all sales made by him in pursuance of this act, ten per
cent, on the amount of all sales ; to the Constable, for each warrant
wired on any persons complained of in pursuance of this act, the
usual fees for similar services. The fees authorized in this act and
cost of advertisements shall be paid as soon as the articles found or
taken up are sold or claimed.
Sec. 10. Any person shall have the right at any time to search the Entray book may
estray book of the Recorder of any county in the state for any in
formation he or she may want in relation to property lost or estrayed;
and also the estray book of any Justice of the Peace of a township of
this state; and for such search, as aforesaid, the Clerk or Justice
shall be entitled to one dollar to be paid by the person so applying. Fee for search.
Sec. 11. If any person knowingly or willingly neglect or refuse to wnfai neglect of
, with
*iithe requisitions
...
. . « by
• this
. . act (for
,« which
a.* no fore
tht* provided
act not for.
becomply
enjoined
P«nalty is hereinbefore provided), the person so offending shall, on
conviction, forfeit and pay for every such offence, any sura not less
than five dollars, nor more than one hundred dollars, together with
all
not before
,i damages
, , that mayJ accrue by such neglect. In all cases where fee*
provided
for.
toe tees for services rendered under this act are not provided for,
they shall be the same as provided by law for similar services.
Sec. 12. Nothing contained in this act shall be construed to con- construction of
diet with any provision contained in the act, entitled " An Act con- °" lct'
^ing Wrecks and Wrecked Property."
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CHAPTER XX.
AN ACT prescribing the duties, and fixing the compensation of
County Surveyors. (1) — [Passed April 9, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
County Surveyors Section 1. Each County Surveyor, upon entering upon the duties of
give bonds.
his office, shall take and subscribe the oath ofoffice, and give.bond in the
sum of five thousand dollars, in conformity with the provisions of the
" Act concerning the official bonds of Officers." (2)
May appoint
Sec. 2. The County Surveyor may appoint such number of deputies
as he may think proper, who shall severally take the oath of office,
and for the faithful performance of whose duty he shall be responsible.
Certificate of
Sec. 3. The certificate of the County Surveyor or any of his depOT^puty^egaT' uties shall be admitted as legal evidence in any court in this state,
but the same may be explained or rebutted by other evidence. No
survey or re-survey hereafter made by any person except the County
p^rso°nsSnot°iegsa Surveyor or his deputy, shall be considered legal evidence in any
Exception.
court within this state, except such surveys as are made by the
authority of the United States, or by mutual consent of the parties.
County Surveyor Sec. 4. When it shall appear that the County Surveyor is interested
interested, Bome .
.
~ .....
other person to in any tract oi land, the title of which is in dispute before a court,
and a survey of which is necessary, the court shall direct the survey
to be made by some capable and disinterested person, who shall be
authorized to administer oaths in the same manner as the County
Surveyor is directed to do, and shall return such survey, on oath or
affirmation, and shall receive^ for his services the same fees as the
County Surveyor would be entitled to for similar services.
Vacancies—how
Sec. 5. During a vacancy in the office of County Surveyor of any
supplied.
county, the Court of Sessions of such county may appoint some
person to perform the duties of surveyor until such vacancy shall be
filled in the manner prescribed by law.

(1) Stat. 1851, page 417, Sec. 14.
Stat. 1852, page 43, Sec. 10 & 12.
(2) See page 97, Sec. 1.
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Sec. 6. It shall be the duty of said surveyor, by himself or one of Duty of surveyor
"
.
,
. ,,
■.
/» *° execute
his deputies, to execute any survey that may be required by order of surreys.
any oourt, or upon application of any individual or corporation.
Sec. 7. He shall keep a correct and fair record of all surveys ofajuJrTOyT0"1
made by him or his deputies, in a book to be provided by the Court of etcSessions for that purpose, which shall be transmitted to his succes
sors in office ; he shall also number such surveys progressively, and
shall preserve a copy of the filed notes and calculations of each
survey, endorsing thereon its proper number, a copy of which, and
also a fair and accurate plot, together with the certificate of survey,
shall be furnished by him to any person requiring the same, upon
payment of the fees allowed by law.
Sec. 8. Any person owning or claiming lands which are divided *"TIj]^ibfytan'1"
by county lines, and wishing to have the same surveyed, may apply eounty lines,
to the surveyor of any county in which any part of such land is situ
ated, and on such application being made, the surveyor is authorized
and required to make the survey, which shall be as valid as though
such lands were situated entirely within the county for which such
surveyor is chosen.
Sec. 9. "When lands, the title of which is in dispute before any Surrey of lands
divided by
court, shall be divided by a county line, the court making an order county line,
n '
,
,
,
. where title in
of survey, may direct the order to the surveyor of any county m dispute,
which any part of such lands is situated.
Sec. 10. In all surveys the courses shall be expressed according
to the true meridian, and the variation of the magnetic meridian meridil^Jnd'™
from the true meridian shall be expressed on the plot, with the year, ^J"™" w ^
month, and day of the survey.
Sec. 11. The County Surveyor and his deputies may demand and rem to county
receive for their services, the following fees, to wit : For the first Deputies* *nd
mile actually run with the compass and chain, ten dollars ; for each
succeeding mile thereafter, eight dollars ; for each mile run with the
compass alone, five dollars ; for each copy of a plot and certificate,
three dollars ; for each lot laid out and plotted, in any city or town,
five dollars ; for recording a survey, two dollars ; for calculating the
quantity of every tract of land not divided, three dollars ; for calcu
lating the quantity of each division made in a tract of land, town
lots excepted, three dollars ; for travelling to the place of survey and
returning, fifty cents for each mile.
Sec. 12. If a party, for whom the survey is made, does not furnish chainmen md
the chainmen and markers, the County Surveyor or his deputy may "nipioycd"*5
employ the necessary chainmen and markers, and shall receive the
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reasonable hire of all assistance necessary to be employed in making
the survey.
To tmnnmit coSec. 13. Each County Surveyor, immediately after making any
ana "iiota'to'sur- survey, except surveys of city or town lots, shall make out a copy of
veyor General. ^he ggjj notes and plot, and transmit the same to the Surveyor
General, indicating plainly upon the plot, at what point of any line,
any river, or stream, or county line is touched or crossed. When
To giTe informa- called upon so to do, he shall communicate to the Surveyor General,
General8""*70' such information concerning surveys made by him, and other matters
connected with the duties of his office, as may be required,
county
Surreyand assist the
ore to aid Sur- _ Sec. ,14. ,Each County Surveyor
J . shall aid
,.,
. Surveyor
veyor Genorai. General, when required so to do, in making observation surveys
within the county : Provided, he shall not be required to give such
aid or assistance for more than two days in each year.
Penalty on
Sec. 15. Any County Surveyor who shall fail or refuse to perform
to perforin^1* any of the duties required of him by this act, shall be fined in a sum
not exceeding two hundred dollars.

CHAPTER XXI.
AN ACT defining the duties of the State Librarian, and prescribing
rules for the government of the State Library.—[Passed April 9,
1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
state library—
Section 1. All books now belonging to or which may hereafter
how composed. come into possession of this state, by purchase or otherwise, shall be
kept in the office of the Secretary of State, and shall compose the
„ , ofState. state library.
Secretary
J
UbraiT charge °f ^EC" ^' "^ne Secretary of State, as State Librarian (1), shall take
charge of the library and all papers, maps, and charts properly
belonging thereto, under such regulations as are hereinafter estab
lished, and shall take special care that none of them be lost or
Member, of
injured. (2)
mai*'tokrix»k«
^EC" ^" Books may be taken from the state library by the members
from library.
0f the legislature and its officers during the session of the same, and

(1) See Stat. 1852, page 44, Sec. 6. (3) Ante, page 79 Sec. 9.
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at any time by the Governor and the officers of the executive depart
ment of this state who are required to keep their offices at the seat
of government, the Justices of the Supreme Court, and Attorney
General : Provided, that no person shall be permitted to take or re- Number of
tain from the library more than two volumes of miscellaneous works taken at one
.
*
time.
at any one time.
Ssc. i. The Librarian shall cause to be kept a register of all Raster of bookj
1
°
Issued.
boob issued and returned, at the time they shall be so issued or re
turned; and none of the books, except the laws, journals, and reports now tong books
of this state, which may be taken from the library by members of
the legislature or its officers during the session, shall be retained
■sore than two weeks, and all the books taken by the members of the
legislature or its officers, of every kind, shall be returned at the close
of the session.
S«. 5. If any person injure or fail to return any books taken from Penalty for injurthe library within the time prescribed in the foregoing section, he shall return books.10
forfeit and pay to the Librarian for the benefit of the library three
times the value thereof or of the set to which it belongs ; and before PtT dim allow.
.
.
ance not to be
the Comptroller
shall issue his warrant in favor of any• member or until
paw toalllegislators
*
books
officer of the legislaturco r of this state, for his per diem allowance returned, etc
or salary, he shall be satisfied that such member or officer has re
turned all books taken out of the library by him, and has settled all
accounts for injuring such books or otherwise.
Sec. 6. All fines and forfeitures accruing under and by virtue of f^J^^-bow
this act, shall be recoverable by action of debt before any Justice of
the Peace or court having jurisdiction of the same, in the name of
the people of the state of California, for the use of the state library,
and in all such trials the entries of the Librarian, to be made as
hereinbefore described, shall be evidence of the delivery of the book
or books, and of the dates thereof ; and it shall be his duty to carry
the provisions of this act into execution, and sue for all injuries done
to the library, and for all penalties under this act.
8k. 7. The Librarian shall cause the third, fourth, fifth, and sixth Sections of this
sections of this act to be printed, and pasted inside of the cover, and and p^tcdir!1*'1'
the words, " California State Library," stamped upon the back of hook*' etc'
each volume belonging thereto.
Stc. 8. The Librarian shall cause to be bound in neat substantial Books to be
binding, all laws, journals, reports, pamphlets, and other documents
*hich may be received in a condition requiring such binding, from any
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source whatever ; and all moneys necessary to carry out the provis
ions of this and the preceding section shall be paid out of any money
in the treasury not otherwise appropriated.

CHAPTER XXII.
AX ACT concerning Wrecks and Wrecked Property.—[Passed
April 10, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Wrecked vessels, Section 1. No ship, vessel, or boat, nor any goods, wares and mer
etc., to remain chandise, that shall be cast by the sea upon the land, shall be deemed
property of
owner.
to belong to the people of this state as wrecked property, but may be
recovered by the owner, consignee, or person having charge thereof
at the time of the happening of the disaster by which the wreck was
occasioned, upon the payment of a reasonable salvage and necessary
expenses.
Sec. 2. The Sheriff of every county in which any wrecked prop
Sheriff to keep
p'wtMwlon of
property until erty may be found, when no owner or other person entitled to the
owner found.
possession of such property shall appear, shall have power, and it
shall be his duty, to pursue all necessary measures for saving and
securing such property ; to take possession thereof, in whose hands
soever the same may be, in the name of the people of this state ; to
cause the value thereof to be appraised by indifferent persons, and to
keep the same in some safe place to answer the claims of such per
sons as may hereafter appear entitled thereto.
Sec. 3. If the property so saved shall be in a perishable state, so
Perishable pro
perty to be sold.
as to render the sale thereof expedient, it shall be the duty of the
officer in whose custody the same shall be, to apply to the CountsJudge, by a petition, supported by an affidavit of the facts, for an
order authorizing such sale ; and if the Judge to whom such applica
tion shall be made, shall be satisfied that the sale of the property
would be most beneficial to the parties interested, it shall be his duty
to make the order so applied for.
Sec. 4. If such order be made, the officer having custody of the
Sale to be at
public auction. property directed to be sold, shall sell the same at public auction, at
the time and in the manner that shall be specified in the order ; and
the proceeds of such sale, deducting the expenses thereof, as the same
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shall be settled and allowed by the Judge making the order, shall be
paid to the Treasurer of the county in which the property shall have
been found.
Sec. 5. If, within a year after Buch wrecked property shall have Ou claim by
been found and saved, any person shall claim the same, or the pro- or proceed« to'bn
lis
•
,
„ ,
delivered up,
eeeds thereof, as owner or consignee, or as the agent ot the owner or
consignee, and shall establish his claim by evidence which the County
Judge shall deem to be satisfactory, it shall be the duty of such
Judge to make an order, directing the officer in whose possession
such property or the proceeds thereof shall be, to deliver or pay the
same to the claimant, upon the payment of a reasonable salvage, and
all necessary expenses incurred in the preservation and keeping of
such property.
Sec. 6. No such order shall, however.be made, unless the claimant claimant to in
demnify ayainst
shall deliver to such Judge a bond, with one or more sufficient sureclaims,
ties, to be approved by the Judge, conditioned for the payment of all
damages that may be recovered against such claimant or his repre
sentatives, within two years after the date of such bond, by any per
son establishing his title as owner of the property or proceeds to be
delivered. The bond shall be made payable to the state, and the
penalty shall be double the value of the property or proceeds before
mentioned.
Sec. 7. The bond shall be tiled in the Clerk's office of the county indemnity bond
in which it shall be taken. If it shall become forfeited it shall be now enforced
the duty of the County Judge, upon the application, supported by
due proof, of the person entitled to the damages mentioned in the
condition of the bond, to make an order for the prosecution thereof
for the benefit of such person, and at his risk and expense.
Sec. 8. The rejection by the Judge to whom it may be exhibited, Rejection of
,„
claim bv County
of any claim lor wrecked property, shall not preclude the claimant .Tudiw not to bar
...
. - 1
»
,
■
a raft by
from maintaining a suit tor the recovery ot such property, or its pro- claimant,
ceeds, against the officer in whose hands the same shall be put. If
the plaintiff in any such suit shall prevail, there shall be deducted, in
addition to the salvage and expenses charged on the property from
the damages to be recovered, all the costs of the defendant in making
his defence.
Sec. 9. It shall be the duty of every officer to whom any order Claimant to pay
duly made for the delivery of wrecked property, or the payment of
its proceeds, shall be directed, to present to the claimant exhibiting
such order a written statement of the claims for salvage and expenses
on such property and proceeds. If the claimant shall refuse to allow
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such claims, the amount of such salvage and expenses shall be adjusted
in the manner hereinafter provided ; and in all cases, after the pay
ment or tender of the payment of such salvage and expenses as agreed
to or adjusted, the officer in whose custody such property or proceed
shall be, shall deliver or pay the same, according to the terms of the
order directed to him.
Sheriff to aid
Sec. 10. It shall be the duty of the Sheriffs in the several counetranded vane .
^
possible aid and assistance to all vessels stranded on
the coasts of their respective counties, and to the persons on board
the same, and to use their utmost endeavors to save and preserve
such vessels and their cargoes, and all goods and merchandise which
may be cast by the sea upon the land, and in the performance of these
duties they shall employ such and so many men as they may respec
tively think proper.
"d^heriff,t0
^ec. 11. It shall be the duty of all magistrates, constables, and
citizens, to aid and assist the Sheriff, when required, in the discharge
of his duties prescribed by this act.
Wj1T^ntitI°d '°
^EC"
^ Sheriffs, and all persons employed by them, and all
other persons aiding and assisting in the recovery and preservation
of wrecked property, shall be entitled to a reasonable allowance as
salvage for their services, out of the property saved ; and the officer
having the custody of such property shall detain the same until such
salvage and expenses shall be paid.
wllJdha'if 40
^ec. ^ ^ne wn°l° salvage that shall be claimed in any case shall
SJed°f proporty not exceed one half of the value of the property or proceeds on
which such salvage shall be charged ; and every agreement, order,
or adjustment allowing a greater salvage shall be void, unless other
wise specially ordered and allowed by the County Judge.
where Mirage
Sec. 14. If in any case the amount of salvage and expenses on
disputed,
°
* parties,
.
cation mayapplii» property saved shall 'not be settled by the agreement
of the
mode
to
appoint
„
_
.
appraise™.
the owner or consignee of such property, or the master or supercargo
having charge thereof at the time the same was wrecked, or a claimant
having an order for its delivery, may apply to the Judge of the
county in which such property shall be, for the appointment of suit
able persons or appraisers to adjust and settle the amount of such
salvage and expenses.
Appraisers may
Sec. 15. It shall be the duty of the Judge to whom such applieaappointed.
ke ma(je) DV an order under his hand and seal, to appoint
three disinterested freeholders of the county to adjust and settle such
salvage and expenses.
Appraiser, to be
sEC- j6 Thc persons g0 appointed, before they shall enter on the
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performance of their duties, shall be sworn to perform faithfully and «wom—thoir
impartially the duties of their trust, before any officer authorized to powe™'
administer oaths ; they shall have power to issue compulsory process
for the attendance of witnesses, and to administer oaths to all wit
nesses who shall attend or be produced, and their decision, or that of
any two of them, under their hands, as to the amount of salvage and
expenses that ought to be paid, and the sums to be paid to each per
son entitled to share in such salvage or claiming such expenses, shall
be final and conclusive.
Sec. 17. The fees and expenses of the appraisers shall be paid by Appraisers- ft«».
the person upon whose application they shall have been appointed, and
shall be a charge on the property saved. Each appraiser shall be
entitled to such per diem pay and expenses as the County Judge may
deem just, not exceeding in all sixteen dollars for each day.
Sec. 18. If within a year after wrecked property shall have been Wrecked prcsaved no person shall have appeared to claim the same, or if within cWmmitobe
three months after a claim shall have been preferred, the salvage and
expenses on such property shall not have been paid, or a suit for the
recovery of the property have been commenced, it shall bo the duty
of the officer in whose custody such property shall be, to sell the
same at public auction, and to pay the proceeds of such sale, deduct
ing salvage and expenses, into the Treasury of this state, for the
benefit of the parties interested ; but in no case shall any deduction
of salvage and expenses be made, unless the amount thereof shall
have been settled and allowed upon due proof by the County Judge
of the county in which the property shall have been saved, a copy of
which order, and of the evidence in support thereof, shall be trans
mitted by the Judge making it to the Comptroller.
Sec. 19. The provisions of the preceding section shall be construed conrtirotton of
to apply to the proceeds of wrecked property so far as relates to the
time and manner of settling the salvage and expenses chargeable
thereon. The balance of such proceeds, after the salvage and ex
penses, as settled, shall have been deducted, shall be paid by the
County Treasurer into the Treasury of this state.
Sec. 20. Public notice of every sale to be made of wrecked prop- Public notice oi
erty under the provisions of this act, shall be published by the officer
making the sale, for at least two weeks in succession, in one or more
newspapers printed in the county, or, if none be printed therein, then
by written or printed notices in three of the most public places in
such county, posted up at least fifteen days previous to such sale.
Every such notice shall state the time and place of the sale, and
12*
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shall contain a particular description of the property intended to be
sold.
Sheriff
giro
SEC. 21. EveryJ Sheriff into whose *possession any
notico oftaproperty
J wrecked property
,
coming to uu shall come, shall immediately thereafter publish a notice directed to
all parties interested, for at least two weeks in succession, in one or
more of the newspapers printed in this state.
Form of notice.
Sec. 22. Every such notice shall contain a minute description of
such wrecked property, and of every bale, box, case, piece, or parcel
thereof, and of the marks, brands, letters, and figures on each, and
shall state where such wrecked property then is, and its actual con
dition, and the name, if known, of the vessel from which it was
taken or cast on shore, and of the master and supercargo of such
vessel, and the place where such vessel then is, and its actual con
dition.
Expenne of
SEC, 23. The expenses of publishing every notice, directed to be
published in this act, shall be charged on the property or proceeds to
which such notice shall relate.
p*n»ityon
Sec. 24. Every Sheriff, or other officer, or person, who shall detain
officers for Tiolat. .
,
* .
_ .
ing this «et.
in his hands any wrecked property or the proceeds thereof, alter the
salvage and expenses chargeable thorcon shall have been agreed to or
adjusted, and the amount thereof shall have been paid to him ; or
who shall be guilty of any fraud, embezzlement, or extortion, in the
discharge of his duty ; or who shall in any manner violate the
provisions of this act, shall forfeit treble damages to the party
injured, and shall be deemed guilty of a misdemeanor, and be fined
in any sum not more than five thousand dollars, and imprisoned for
any length of time not more than two years.
ta^iiyuMng
^EC*
Every person who shall take away any goods from any
SonofWrecked' stran(^eQ vessel, or any goods oast by the sea upon the land, or found
property.
in any hay or creek ; or shall knowingly have in his possession any
goods so taken or found, and shall not deliver the same to the
Sheriff of the county where the same shall have been found, within
four days after the same shall have been taken by him, or have come
into his possession, shall forfeit treble the value of the goods so taken,
or kept by him, to the owner or consignee thereof, and shall he
deemed guilty of a misdemeanor, punishable by fine or imprisonment,
or both, in the discretion of the court by which he shall be tried.
Penalty for obut- Sec. 2C. Every person who shall deface or obliterate the marks
tratlng marks
r
on wrecked property, or in any manner disguise the appearance
thereof, with intent to prevent the owner from discovering its identity,
and every person who shall destroy or suppress any invoice, bill of
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lading, or other document, tending to show the ownership of wrecked
property, shall be deemed guilty of a misdemeanor punishable by
fine and imprisonment, the fine not to exceed two thousand dollars,
the imprisonment three years.
Sec. 27. It shall be the dutyJ of all Judges,
° * Sheriffs,' Justices of ot&ncM
act to be«gidn«t
the Peace, Coroners, and Constables, to present all offences and presented to
grand jury.
offenders against the provisions of this act, that shall come to their
knowledge within their respective counties, to the Grand Jury at the
next District Court therein.

CHAPTER XXIII.
AN ACT to provide for the erection of Court Houses.—[Passed
April 10, 1850.]
Tk People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The Court of Sessions of each county shall cause to be court nou«e« to
erected therein, at the county seat, as soon as the circumstances will
permit, a good and sufficient building for a Court House, and also
suitable offices for the use of the Sheriff, Clerk, Treasurer, and
Recorder.
Sec. 2. If they deem it to the interest of the county, the Court of Existing
5 .
......
buildings may lie
sessions may erect, purchase, or receive by donation, any building or concerted,
buildings at the county seat of the county, suitable for a Court House
Sec. 3. For the purpose of erecting or purchasing such building Tax may be
or buildings, the Court of Sessions is authorized to levy a tax upon leTicU'
tie taxable property of the county, not exceeding one fourth of one
per cent., the proceeds of which tax shall be applied to no other
purpose.
Sec. 4. Until such building or buildings are provided by the Room* may be
Court of Sessions, the Sheriff shall provide a suitable room or rooms uo^eTrected"*
M the seat of justice, for the several courts of the county ; and the
Sheriff, Clerk, Treasurer, and Recorder, shall each procure a suitable
room for the transaction of his official business. The reasonable
fent for such rooms, and also the expenses of procuring the necessary
furniture for the same, shall be allowed by the Court of Sessions to
be paid out of the County Treasury, as other county charges.
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sberffls to furnish Sec. 5. It shall be the duty of the Sheriff to furnish the necessary
courts. "
fuel and lights for the use of the District and County Courts, and
Court of Sessions of his county; and the amount expended therefor
shall be paid out of the County Treasury as other county charges are
paid.
WksMiS1000"'
^ec.
^e Clerk sna^ Pr°cure all such books and stationery as
stationery.
may De geverally directed by the said courts for their use, the costs
of which shall be paid out of the County Treasury. The certificate of
the District or County Judge that such books and stationery have
been directed to be procured for their respective courts, shall be suf
ficient evidence on which to audit and allow the claims for the costs
thereof.
Books and
Sec. 7. The Court of Sessions shall also make provision for the
stationery for
_
_
.
,
Recorder.
purchase of all necessary books and stationery for the use of the
office of Recorder.

CHAPTER XXIV.
AN ACT concerning Wills.—[Passed April 10, 1850.]
Tlte People of the State of California, represented in Senate and
Assembly, do enact as follows :
Persons over age
Section 1. Every person over the age of eighteen years, of sound
pLw of property mind, may, by last will, dispose of all his estate, real and personal,
by
and such estate not disposed of by will, shall descend as the estate of
an intestate, being chargeable in both cases with the payment of all
the testator's debts.
Married women
Sec. 2. Any married woman may dispose of all her estate by will,
property by will, and may alter or revoke the will in like manner as a person under no
disability might do : Provided, that no such will, alteration, or revo
cation, shall be of any validity, without the consent of the husband,
in writing, annexed to such will, alteration, or revocation, and attested
and subscribed, and to be proven and recorded in like manner as a
will is required to be witnessed, proven, and recorded, unless the
wife has power to make a will, conferred by marriage contract or
authority in writing, executed by her husband before marriage.
Wilis—except
Sec. 3. No will, except such nuncupative wills as are mentioned
certain, to be in .
...
. .
, .
.
writing, signed, in this act, shall be valid, unless it be in writing, and signed by the
and attested.
....
.
Ju V
Jtestator or by some person in his presence, and by his express direc
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tion, and attested by two or more competent witnesses subscribing
their names to the will, in the presence of the testator.
Sec. 4. If the subscribing witnesses to a will are competent at the Competency of
°
1
subscribing
time of attesting its execution, their subsequent incompetency, from witmii.
whatever cause it may arise, shall not prevent the probate and allow
ing of the will, if it be otherwise satisfactorily proved.
Sec. 5. All beneficial devises, legacies, and gifts whatever, made 2UJj,JSbiI1_
or given in any will to a subscribing witness thereto, shall be void, witDt'escs T<*iunless there are two other competent subscribing witnesses to the
ame, but a mere charge on the estate of the testator for the payment
ofdebts, shall not prevent his creditors from being competent witnesses tei
to his will.
Sec. 6. But if such witness, to whom anyJ beneficial devise, legacy,
whowho
i» »
° J vvitnew
devisee and
or rift, may have been made or given, would have been entitled to any would i* entitled
Aareofthe estate of the testator, in case the will is not established, tor s estate if no
then so much of the share as would have descended or been distribu- share to amount
ted to such witness, as will not exceed the devise or bequest made to
him in the will, shall be saved to him, and he may recover the same
of the devisees or legatees named in the will, in proportion to and
ont of the parts devised or bequeathed to them.
Sec. 7. No nuncupative will shall be good, when the estate be- Nuncupative
<p«ith«l ejtrw>ds the value of five hundred dollars, nor unless the
same be proved by two witnesses, who were present at the making
thereof, nor unless it be proved that the testator, at the time of pro
nouncing the same, did bid some one present to bear witness that
such was his will, or to that effect, nor unless such nuncupative will'
was made at the time of the last sickness, and at the dwelling-house
of the deceased, or where he or she had been residing for the space
often days or more, except where such person was taken sick from
home, and died before his or her return. Nothing contained herein
shall prevent any soldier being in actual service, nor mariner being
on shipboard, from disposing of his wages and other personal estate
hv a nuncupative will.
Sic. 8. No proof shall be received of any nuncupative will, unless Proof of nuncnit be offered within six months after speaking the testamentary words,
nor unless the words or the substance thereof were reduced to writing
within thirty days after they were spoken.
ore. 9. No probate of any nuncupative will shall be granted for probate of nunfourtecn days after the death of the testator, nor shall any nuncupative cupatlTe
Till be at any time proved, unless the testamentary words, or the
substance thereof, be first committed to writing, and process be issued
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to call in the widow, or other person or persons interested, to eolite.-t
the probate of such will, if they think proper.
Revocation of
Sec. 10. No will in writing shall be revoked, unless by burning,
Trills.
tearing, cancelling, or obliterating the same, with the intention of
revoking it by the testator, or by some person in his presence, or by
his direction, or by some other will or codicil in writing, executed as
prescribed by this act, or by some other writing, signed, attested, and
subscribed, in the manner provided by this act, for the execution of
Implied by law. a will ; but nothing contained in this section shall prevent the revo
cation implied by law, from subsequent changes in the condition or
circumstances of the testator.
Antecedent not
Sec. 11. If after the making of any will, the testator shall duly
rerived by revo
cation of subse make and execute a second will, the destruction, cancelling, or revo
quent will.
cation of such second will, shall not revive the first will, unless it
appear by the terms of such revocation that it was the intention to
revive and give effect to the first will, or unless, after such destruc
tion, cancelling/ or revocation, the first will shall be duly republished.
Effect of
Sec. 12. If after the making of any will, the testator shall marry,
marriage ofa
man on his will. and the wife shall be living at the death of the testator, such will
shall be deemed revoked, unless provision shall have been made for
her by marriage contract, or unless she shall be provided for in the
will, or in such way mentioned therein, as to show an intention not
to make such provision, and no other evidence to rebut the presump
tion of revocation, shall be received.
Effect ofmarriage Sec. 13. A will, executed by an unmarried woman, shall be deemed
of a woman on
revoked, on her subsequent marriage, and shall not be revived by the
her wiU.
death of her husband.
Covenant to con
Sec. 14. A bond, covenant, or agreement, made by a testator, to
vey property de
vised not a revo convey any property devised or bequeathed in any will previously
cation of devise.
made, shall not be deemed a revocation of such previous devise or
bequest ; but such property shall pass by the devise or bequest, sub
ject to the same remedies on such bond, covenant, or agreement, for
the specific performance, or otherwise, against the devisees or lega
tees, as might be had by law against the heirs of the testator, if the
same had descended to them.
Sec. 15. A charge or incumbrance upon any estate, for the purpose
Mortgage not a
revocation of of securing the payment of money, or the performance of any cove
will.
nant or agreement, shall not be deemed a revocation of any will
relating to the same estate which was previously executed, but the
devise and legacies therein contained, shall pass, subject to such
charge or incumbrance.

COMPILED LAWS OF CALIFORNIA.

143

Sec. 16. When any child shall have been born, after the making children bom
of its parent's will, and no provision shall be made for him or her wi" making of
therein, such child shall have the same share in the estate of the tes
tator as if the testator had died intestate ; and the share of such
child shall be assigned as provided by law, in case of intestate estates,
unless it shall be apparent from the will, that it was the intention of
the testator that no provision should be made for such child.
Sec. 17. When any testator shall omit to provide in his or her children or luue
.
of children of U*swill for any of his or her children, or for the issue of any deceased tator unprovided
child, nnless it shall appear that such omission was intentional, such
child, or the issue of such child, shall have the same share in the
estate of the testator as if he or she had died intestate, to be assigned
as provided in the preceding section.
Sec. 18. When any share of the estate of a testator shall be as- share of aftcr•igned to a child born after the making of a will, or to a child, or the of ™h«bt%rtof
isue of a child, omitted in the will, as hereinbefore mentioned, the e"tatetob° i"liJ
fame shall first be taken from the estate not disposed of by the will,
if any ; if that shall not be sufficient, so much as shall be necessary
shall be taken from all the devisees or legatees, in proportion to the
value they may respectively receive under the will, unless the obvious
intention of the testator in relation to some specific devise or bequest,
or other provision in the will, would thereby be defeated ; in such
»», such specific devise, legacy, or provision, may be exempted from
such apportionment, and a different apportionment, consistant with
the intention of the testator, may be adopted.
Sec. 19. If such child or children, or their descendants, so unpro- Advancement
Tided for, shall have had an equal proportion of the testator's estate Stoior'."1'"1"6 °f
bestowed on them in the testator's lifetime, by way of advancement,
they shall take nothing in virtue of the provisions of the three pre
ceding sections.
Sec. 20. When any estate shall be devised to any child, or other Dcuii of devisee
relation of the testator, and the devisee shall die- before the testator,
w°f'
leaving lineal descendants, such descendants shall take the estate so feav^uTa'T'0'''
given by the will, in the same manner as the devisee would have dMcenaMlte'lone, if he would have survived the testator.
Sec. 21. Every devise of land in any will shall be construed to D0vi«» of land—
wnvey all the estate of the devisor therein, which he could lawfully how coast""^devise, unless it shall clearly appear by the will that he intended to
wnvey a less estate.
Sec. 22. Any estate, right, or interest in lands acquired by the After-acquired
testator, after the making of his or her will, shall pass thereby,
10
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in like manner as if 'it passed at the time of making the will, if such
shall manifestly appear by the will to have been the intention of the
testator.
win made out of Sec. 23. No will made in any other of the United States, or in any
state subject to ,
. .
......
thia act.
foreign country or state, shall be deemed valid as will in this state,
unless executed according to the provisions of this act.
win includes
Sec. 24. The term " will," as used in this act, shall be so construed
codicil.
ag ^Q jnciu(je an codicils as well as wills.

CHAPTER XXV.
AN ACT to prevent Obstructions in Navigable Streams. — [Passed
April 10, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
renaity for
Section 1. If any person shall obstruct the navigation of any river or
navigati'ongof any water course of this state, which has or may become a public high8tream!>le
way>
being by law declared a navigable stream, by constructing
any dam, bridge, ferry, or machinery of any kind, or by felling trees
into any such stream, or in any other manner shall obstruct the
waters of any such river, the person so offending shall, upon convic
tion thereof before the County Court of the respective county which
shall have jurisdiction in such cases, pay double damages to any
person sustaining injury thereby, together with the costs of the suit,
and be fined, not exceeding two hundred dollars, to be paid to the
County Treasurer, and to be applied to the improvement of public
highways.
Construction of
Sec. 2. The above act shall not be so construed as to prohibit ferbridges, etc., not ries being made in. such a manner as will not interfere with the
prohibited.
navigation of any such stream, or the construction of ferries, bridges,
dams, or machinery, authorized by a special permit, setting forth the
manner and extent of such improvement, from the Court of Sessions
of the county or counties within the limits of which said improve
ment is made.
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CHAPTER XXVI.
AN ACT to provide for the permanent location of Seats of Justice
of the several Counties.—[Passed April 11, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Whenever the inhabitants of any county desire to removo KemoTai of «<at
the seat of justice of the county from the place where it is fixed, by ejection of future
the "Act subdividing the state into counties, and establishing the
seats of justice therein," they may present a petition to the County
Judge of their county, praying Such removal, and that an election
shall be held to determine to what place such removal shall be made.
Sec. 2. If the County Judge be satisfied that the petition is signed County Judge
by one third of the number ot voters voting at the April election, it tion.
shall be his duty to order an election, naming the day on which it
shall be held, specifying its object, and the manner in which the votes
are to be given.
Sec. 3. Notice of not less than thirty days shall be given of the JJ^taBto be
election, by publication in some newspaper, if there be one published published,
in the county, and by posting up notices thereof in at least five public
places in the county. The election shall be held and conducted, and Election—how
the returns made in all respects in the manner prescribed by law, in
regard to elections for county officers.
Sec. 4. In voting on the question, each elector may vote for any now electors may
place in the county which he may prefer as the seat of justice, the
place to be plainly designated in his ballot.
Sec. 5. When the returns shall have been received and compared, ""f"1* *{election
*
' to be published.
and the result ascertained by the County Judge, if a majority of all
the votes cast shall have been given in favor of any particular place,
it shall be his duty to give notice of the result, by publication in
some newspaper, if there be one printed in the county ; if not, then
by causing notices thereof to be posted up in not less than five public
places in the county.
Sec. 6. In such notice he shall declare the place selected to be the Form of node*
seat of justice of the county, from and after some day to be named
therein, which day shall be the earliest at which offices can be pro
cured at the new seat of justice for the use of the several county
13
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officers, and for the security of their records, and shall in no case be
more than ninety days after the day of election,
when
seat
<>f
gjjc. 7. After the dayJ named in the notice,' the *place chosen shall
justice considered changed.
be the seat of justice of the county.
retuTo" election Sec. ®- Whenever any election has been held, as provided for in
courtlSssfonB1' tne Preced'ng sections of this act, the statement made up by the Coun
ty Judge showing the result thereof, shall be deposited in the office of
the Court of Sessions, and whenever he shall give the notice prescrib
ed by the fifth section of this act, he shall transmit a certified copy
thereof to the Secretary of State,
where
»
majority
of votes U not for gKC> 9, When an election has been held, and a majority
* J of all the
the change.
votes cast has been given for some other place than that fixed as the
scat of justice of the county by the " Act subdividing the state into
counties, and establishing the seats of justice therein," no second
election for the removal of the seat of justice shall be held within
one year thereafter.
remotaia'or seat ^ECWhen the seat of justice of any county has been once
of justice.
removed, it may be again removed from time to time, in the manner
prescribed by this act ; but no election shall be ordered to effect any
such subsequent removal, unless the petition praying an election be
signed by a majority of all the electors of the county, nor unless at
such election, when ordered, two thirds of all the votes cast shall be
given in favor of some other place as the seat of justice of the county,
nor shall two elections, to effect such removal, be held within any
three years.
CHAPTER XXVII.
AN ACT relating to Bills of Exchange and Promissory Notes.—
[Passed April 16, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. All notes in writing, made and signed by any person,
Written promises whereby he shall promise to pay to any other person or to his order,
S ^"teffiike or to the order of any other person, or unto the bearer, any sum of
buisof exchange. money ^here;n mentioned, shall be due and payable as therein
expressed, and shall have the same effect, and be negotiable in like
manner as inland bills of exchange, according to the custom of
merchants.
Notes signed by
Sec. 2. Every such note signed by the agent of any person,
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under a general or special authority, shall bind such person, and
•ball have the same effect and be negotiable as above provided.
Sec. 3. The word " person," in the two last preceding sections, Person <
shall be construed to extend to every corporation capable by law of
making contracts.
Sec. 4 The payees and endorsees of every such note, payable to Actions by payees
them or their order, and the holders of every such note payable to
bearer, may maintain actions for the sums of money therein men
tioned, against the makers and endorsers of the same respectively, in
like manner as in cases of inland bills of exchange, and not
otherwise.
Ssc. 5. Such notes, made payable to the maker thereof, or to the Notes payable to
order of a fictitious person, shall, if negotiated by the maker, have of a fictitious
the same effect and be of the same validity as against the maker, and peraon'
all persons having knowledge of the facts, as if payable to the
bearer.
Sec. 6. No person within this state shall be charged as an acceptor ^^J^SS^1""'
on a bill of exchange, unless his acceptance shall be in writing, signed
by himself or his lawful agent.
Sec. 7. If such acceptance be written on a paper other than the bill, Acceptance on a
1
11
wparate pun
it shall not bind the acceptor, except in favor of a person to whom
sach acceptance shall have been shown, and who, on the faith there
of, shall have received the bill for a valuable consideration.
Sec. 8. An unconditional promise, in writing, to accept a bill be- Unconditional
fore it is drawn, shall be deemed an actual acceptance in favor of
every person who, upon the faith thereof, shall have received the bill
for a valuable consideration.
Sec. 9. Every holder of a bill, presenting the same for acceptance, what to be deemnay require that the acceptance be written on the bill ; a refusal to accept'"*"1 '°
comply with such request shall be deemed a refusal to accept, and
the bill may be protested for non-acceptance.
Sec. 10. The last four sections shall not be construed to impair sections 6, 7, 8
.1we right
. , oi_ any person to whom
.
. to accept a .bill may _have and
9 not to cases,
apply
a promise
to certain
been made, and who, on the faith of such promise, shall have drawn
or negotiated the bill, to recover damages of the party making such
premise, on his refusal to accept such bill.
Sec. 11. Every person upon whom a bill of exchange is drawn, Destroying uu to
and to whom the same is delivered for acceptance, who shall destroy acceptance,
sich bill, or refuse, within twenty-four hours after such delivery, or
Whin such other period as the holder may allow, to return the bill,
accepted or non-accepted, to the holder, shall be deemed to have ac
cepted the i
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Sec. 12. The rate of damages to be allowed and paid upon the
usual protest for non-payment of bills of exchange, drawn or nego
tiated within this state, shall be as follows : 1st, If such bill shall
have been drawn upon any person or persons in any of the United
States, east of the Rocky Mountains, fifteen dollars upon the hundred
upon the principal sum specified in such bill ; 2d, If such bill shall
have been drawn upon any person or persons in any port or place
in Europe or in any foreign country, twenty dollars upon the hundred
upon the principal sum specified in such bill.
Such damages to Sec. 13. Such damages shall be in lieu of interest, charges of
be in lieu of
Interest, etc.
protest, and all other charges incurred previous to, and at the time of
giving notice of non-payment ; but the holder of such bill shall be enti
tled to demand and recover lawful interest upon the aggregate amount
of the principal sum specified in such bill, and of the damages thereon,
from the time at which notice of protest for non-payment shall have
been given, and payment of such principal sum shall have been de
manded.
Damages how to Sec. 14. If the contents of such bill be expressed in money of ac
be determined.
count of the United States, the amount due thereon, and of the dam
ages herein allowed for the non-payment thereof, shall be ascertained
and determined without any reference to the rate of exchange exist
ing between this state, and the place on which such bill shall have
been drawn, at the time of the demand of payment, or of notice.of
non-payment.
Sec. 15. If the contents of such bill be expressed in the money of
Ditto.
account, or currency of any foreign country, then the amount due,
exclusive of the damages payable thereon, shall be ascertained and
determined by the rate of exchange, or the value of such foreign
currency at the time of the demand of payment.
Sec. 1G. Where a bill of exchange shall be protested for non-ac
Damages on
protest for
ceptance,
the same rate of damages shall be allowed on the protest
non-acceptance.
for non-acceptance, as provided in the last four sections, and shall
be in lieu of interest, charges of protest, and all other charges
incurred previous to, and at the time of giving notice of non-accept
ance ; but the holder shall be entitled to recover interest upon the
aggregate amount of the principal sum specified in the bill, and of
the damages thereon, from the time at which notice of protest for
non-acceptance shall have been given.
Sec. 17. The damages allowed by this act shall be recovered only
Damages to bo
recovered only
by the holder of a bill, who shall have purchased the same, or some
by holder.
interest therein, for a valuable consideration.
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Sec. 18. In all cases where a notice of non-acceptance of a bill Notice of
m
i
a
a
i
•
dishonor.
of exchange, or non-payment of a bill of exchange, promissory note,
or other negotiable instrument, may be given, by sending the same
by mail, it shall be sufficient if such notice be directed to the city or
town where the person sought to be charged by such notice resides
at the time of drawing, making, or endorsing such bill of exchange,
promissory note, or other negotiable instrument, unless such person,
at the time of affixing his signature to such bill, note, or negotiable
instrument, shall, in addition thereto, specify thereon the post office
to which he may require the notice to be addressed.
Sec. 19. Nothing in this act shall apply to bills of exchange, pro- Bills and notes
missory notes, or other negotiable instruments, made or drawn before
this act takes effect.

CHAPTER XXVIII.
A>* ACT concerning Volunteer or Independent Companies. (1)—
[Passed April 4th, 1850.]
The People of the State of California, represented in Senate and
-Assembly, do enact as follows :
Section 1. Whenever a sufficient number, by the provisions of Books may be
1 •>
r
opened to entor
this act, of the citizens of anyJ one county* of this state,7 subject
to names
aPPii*
cants toofbecome
military duty, shall wish to form themselves into a volunteer or volunteers.
independent company, it shall be the duty of the Judge of the County
Court of such county to cause some suitable person, residing in
such county, to open a book, in which he shall enter the names of all
persons able to perform military duty, who may make application to
become members of such. company
shall be the duty of the Notl«'
r . : and it ...
books toofopening
be given.
person so appointed, to give notice, by publication in some newspa
per, or by posting up such notice in at least three of the most public
places in such county, of the time and place such book shall be opened
to receive the names of volunteers.
Sec. 2. As soon as such book shall be opened for volunteers, and When sufficient
the number in this act required, subject to military duty, shall have "rerelTm™ ullg
volunteered, the person so appointed shall fix a time and place for 40 c*Uedthe meeting of the same, by giving at least ten days notice thereof,
(1) Stat. IS52, page 96, Sec. 4, S, 14, 16 and 21.
13*
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by publication in some newspaper, or by posting up written notices
in at least three of the most public places in such county ; and it
shall be his duty to attend at such meeting, and present the book
aforesaid, containing the names of the volunteers.
Meeting to be
Sec. 3. It shall be the duty of the person so appointed, to attend
organised, and
notice given of and act as chairman of such meeting, and to organize the same. He
electing officers.
shall call the name of each volunteer written in said book, and when
all the members of said company are present, he shall give notice,
by proclamation, that said company will forthwith proceed to an elec
tion of officers.
Commissioned
Sec. 4. The members of the company so volunteering, shall then
and non-commis
sioned officers to proceed to the choice of their commissioned and non-commissioned
be elected.
officers, and it shall be the duty of the person so appointed to take
in writing the names of all persons nominated for election, and in
connection with any other two or more persons determined on by a
majority of said company, to receive, and after all the members of the
company present have voted, to carefully count and add up the votes
cast, and make proclamation of the names and rank of the persons
Election to be elected. In the choice of officers, the election shall be by ballot.
by ballot.
Sec. 5. Commanding officers of companies may appoint the musi
Musicians to be
appointed.
cians for their respective companies, under the provisions of this act.
Certificate of
Sec 6. It shall be the duty of the person so appointed, after such
election to be
made out and election shall have been determined, to make out in writing and sign
delivered to
a certificate of election of each of the officers so elected, which cer
Return to Adjur tificate he shall deliver to the respective officers of the company. He
taat General of
State.
shall also, within the next ten days, make out a return, stating the time
of the formation and organization of such company, its name and nu
merical strength of rank and file, and the names of its commissioned
and non-commissioned officers, and forthwith forward the same to the
Adjutant General of this state.
■ How companies
Sec. 7. The volunteer or independent companies shall be armed
to. be armed and
equipped, and of and equipped in the same manner that similar corps are in the army
what to consist.
of the United States, and shall consist of the following officers, non
commissioned officers, musicians, and privates, to wit : To each com
pany of cavalry there shall be one captain, one first and two second
lieutenants, four sergeants, four corporals, one saddler, one farrier, one
trumpeter, and not less than forty nor more than eighty privates. To
all other volunteer or independent companies there shall be one cap
tain, one first and two second lieutenants, four sergeants, four corpo
rals, one drummer, one fifer, and not less than fifty nor more than one
hundred privates.
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Sec. 8. Every volunteer or independent company may adopt a con- Companies may
.
..
.
, .
.
.
adopt comrtitustitution and form by-laws, rules, and regulations, not inconsistent tions and
with the constitution of the United States, or of this state, for the
government and improvement of its members in military science, and
when approved by two-thirds of all the members belonging to any
such company, shall be binding, but may be altered from time to time,
as may become necessary.
Sec. 9. It shall be the duty of the acting orderly sergeant of the Record of consti„
,
,
, » ,
.
tation, by-laws,
company, to keep a perfect and complete record ot the constitution, etc., to be kept,
by-laws, rules and regulations of said company, which shall be signed
by the captain of the company, and countersigned by the acting or
derly sergeant, and said record shall at all times be subject to the in
spection of any member of the company, and all military officers, and
any person interested therein.
Sec. 10. Said constitution, by-laws, rules, and regulations may fix J^nlta"™may
the fines and penalties which shall be imposed on any member of the
company for an infraction of any of the provisions thereof, and may
also fix the fines which shall be imposed on any member for a failure
to parade at any muster which may be called, in accordance with the
constitution, by-laws, rules, and regulations of the company.
Sec. 11. When any member of the company shall have been guilty Bocovoryof fines,
of a violation of the provisions of the constitution, by-laws, rules,
and regulations of the company, and a fine shall have been assessed
upon him in accordance therewith, it shall be the duty of the acting
orderly sergeant of the company, or in case he is interested, then of
the next sergeant of the company, to demand of such member such
fine, and in case of his refusal to pay the same, it shall be lawful to
bring a suit therefor, in the name of the company, before any Justice
of the Peace of the county, subject to an appeal to the District
Court, as in other cases : Provided, however, that when such suit
shall be brought, security for cost shall be given, by some responsible
person or persons, in case such suit shall be determined against said
company.
Sec. 12. It shall be sufficient evidence, that the constitution, by- Evidence of
i
i
j
, ■
,
,1,
adoption ofconlaws, rules, and regulations have been regularly adopted, if they are stitution, etc.
signed by the actual captain, and countersigned by the acting orderly
sergeant of the company, and any member of the company may be a Member of
witness, unless otherwise disqualified, in all cases brought under the bTIritnees?*7
provisions of this act.
Sec. 13. All fines collected shall bo received by the acting orderly ^p"^1011 of
sergeant, or acting captain of the company, and shall be used for the
benefit, and under the direction of the company.
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Commanding
Sec. 14. That from and after the passage of this act, when any
officer may peti
tion for anus. volunteer or independent company of artillery, cavalry, infantry, or
riflemen, shall become organized and uniformed, according to law, the
captain, or commanding officer, may petition the commander-in-chief
to furnish him for the use of his company, with such a number of
muskets, rifles, sabres, pistols, or other arms, with their accoutre
ments, or if an artillery company, cannon or field pieces, and swords,
with their necessary accoutrements and equipments, as his company
may require, and set forth in said petition the brigade and county to
which his company belongs, the number it contains, and specific num
ber and description of the arms and accoutrements requisite for it,
which shall not be greater than the rank and file his company shall
Petition to be contain: which petition shall be accompanied by a bond, payable to
accompanied
by a bond.
the Governor and his successors in office, for the use of the people of
the state of California, in a penal sum of double the amount of the
value of all the arms and accoutrements so petitioned for, according
to the prices at which they are rated by the United States, when fur
nishing them, and signed by himself as principal, with good and suf
ficient sureties, conditioned to safely keep, and have in readiness for
use, the arms and accoutrements by him received, and to return them
in good order, if at any time required so to do, which bond must be
approved, as to the sufficiency of the security, by the Judge of the
County Court of the county where such company is formed ; and his
certificate thereof, together with the bond, shall be filed in the office
of the Secretary of State.
Arms—when
Sec. 15. The Commander-in-chief, upon application being made to
and how to bo
him as aforesaid, shall, if there be any arms and accoutrements be
furnished.
longing to the state, furnish such officer so making application with
an order upon the quartermaster general for the same : and it shall
be the duty of the quartermaster general to have them directed and
forwarded to the officer so petitioning, at the place specified by him,
and the officer so applying, shall, upon their being delivered at such
place, consider them in his care, and from that time become respon
sible for the same upon the conditions of his bond, and shall provide
a place for the safe keeping thereof, and said company shall be per
mitted to use the same, upon all occasions, whenever they may be
called together for duty of any kind.
Sec. 16. Whenever the number of members of any volunteer or
Vacancies in
company—how independent company shall be reduced by death, withdrawal, expul
supplied.
sion, or otherwise, to a less number than that prescribed by this act
for such company, it shall be the duty of the commanding officer of

<
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such, company to make a return to the Adjutant General of this state,
setting forth the fact, and to provide forthwith, by proclamation, or
notice published in one or more newspapers, or posted up in at least
three of the most public places of the county, for filling such va
cancies.
Sk. 17. It shall be the duty of the commanding officer of any JJ^'JTdwtat"
rolunteer or independent company, to make out, within ten days after to ""^
the complete organization of such company, triplicate muster rolls,
setting forth the number and names of the members of his company,
the officers in the order of their rank, the privates in alphabetical
order, and the rank, place of residence, and date of joining the com
pany, of each member. It shall be his duty also, thereafter, to make
out like muster rolls, semi-annually, on the first days of April and Oc
tober, with the addition, if any, of all alterations which shall have
occurred in his company ; to the correctness of all such muster rolls
the commanding officer of the company shall certify, and as soon as
made out, transmit one to the Adjutant General of the state, and one
shall be by him filed in the office of the County Auditor, and the third
shall be preserved with the records of the company.
Sec. 18. Such commanding° officer shall receive a compensation
of for
Compensation
r
making out
treaty dollars for each muster roll so made out, and disposed of as muster rolls,
prescribed in the last preceding section. He shall certify, on honor,
to the correctness of his account, and it shall be paid by the Pay
master General, out of the military fund.
ba. 19. All commissioned officers elected under the provisions of Commissioned
this act shall be commissioned by the Commander-in-chief, and shall commissioned,
take the oath of office prescribed by the constitution, before some
officer authorized to administer oaths, a copy of which oath shall bo
endorsed on the commission.
^ec. 20. All officers or members of volunteer or independent com- Penalty for
panies, when summoned or commanded, in accordance with the pro- in cases or
visions of law, in case of invasion, or for the suppression of rebellion,
not, insurrection, or resistance to the execution of law, shall render
prompt assistance and full obedience to the officer so summoning or
commanding them, under the penalty, in case of neglect or refusal to
wmplj with such summons or command, if an officer, of the forfeiture
w his commission, and a fine of not less than five hundred dollars, or,
a private, of expulsion from his company, and a fine of not less
than two hundred dollars ; said fines to be recovered in any court of
competent jurisdiction in the state.
Sec. 21. Volunteer or independent companies, formed under tho volunteer
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-how provisions of this act, shall be uniformed as companies or corps of
the same arm of the service are required to be, by the regulations of
the United States Army, or as each of such companies or corps may
respectively determine upon for itself.
Companies
asscmble forto
, Sec. 22. It shall be the duty of volunteer or independent
. cornpar
muster and drill nies to assemble tor the purpose ot muster, drill, and inspection, on at
our esajoar.
four ^ays jn eacn year, and as much oftener as a majority of all
the members of any such company may direct.
Discipline
and
gEC- 23. Volunteer or independent
companies
shall conform their
exercise to
r§
r
conform to that SyStem of discipline and exercise to that of the army of the United
of United States
. .
.
army.
States, as it is now, or shall hereafter be prescribed by the Congress
of the United States.
rankTy'date'of
^EC^ officers of volunteer or independent companies shall
commission.
take rank. according to the date of their commissions, and when two
of the same grade bear an equal date, then their rank shall be de
termined by lot, to be drawn by them before any three commissioned
Officers to rank officers present ; and officers of volunteer or independent companies
enroUed militia, shall in all cases be deemed of superior rank to officers of the enrolled
militia of the same grade, irrespective of the date of commission,
companies herogEc. 25. It shall be the duty of the commanding officer of any
tofore formed.
.
*
.
volunteer or independent company heretofore formed and organized
in this state, to comply forthwith with the requirements of the seven
teenth section of this act, and on such compliance, such company shall
be considered as formed under this act, and shall be subject to its
provisions: Provided, that nothing in the constitution, by-laws, rules,
and regulations of such company, shall conflict with the constitution
and laws of the United States or of this state.

CHAPTER XXIX.
AN ACT to provide for the appointment and prescribe the duties of
Guardians.—[Passed April 19, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Probate Judge
may appoint
minors'1180'

Section 1. The Probate Judge of each county, when it shall
0
J
,
appear to him necessary or convenient, may appoint guardians to
minors who have no guardian legally appointed by will, and who are
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inhabitants or residents in the same county; or who shall reside
without the state and have any estate within the county.
Sk. 2. If the minor is under the age of fourteen years the Probate Ooardian of
Judge may nominate and appoint his guardian ; and if he is above nominated,
the age of fourteen years he may nominate his own guardian, who, if
approved by the judge, shall be appointed accordingly.
Sec. 3. If the guardian nominated by the minor shall not be ap- judge may ap
proved by the judge, or if the minor shall reside out of the state, or formw ov«
if after being duly cited by the judge, he shall neglect for ten days eYenta"**111
to nominate a suitable person, the judge may nominate and appoint
tie piarJian in the same manner as if the minor were under the age
of fourteen years.
Sk. 4. When a guardian has been appointed by the court for a Minor on arriving
minor under the age of fourteen years, the minor at any time after nlte guardbn".''
he attains that age- may appoint his own guardian, subject to the
approval of the Probate Judge.
Sec 5. The father of the minor, if living, and in case of his decease Father or mother
the mother while she remains unmarried, being themselves respectively guardianship,
competent to transact their own business, and not otherwise unsuita
ble, shall be entitled to the guardianship of the minor.
Sec. 6. If the minor have no father or mother living, and compe- JJJj^J
tent to have the custody and care of the education of such minor, the
guardian so appointed shall have the custody and tuition of his ward.
Sk. 7. Every guardian appointed as aforesaid shall have the Powers and
custody and tuition of the minor, and the care and management of guanUan.
bis estate until such minor shall arrive at the age of twenty-one years,
or shall marry ; or until the guardian shall be discharged according
to law.
Sec. 8. Before appointing any person guardian of a minor, the Bond of
judge shall require of such person a bond to the minor, with sufficient
sureties to be approved by the judge, and in such sum as he shall
order, conditioned as follows : 1. To make a true inventory of all
the estate, real and personal, of his ward, that shall come to his pos
sesion or knowledge ; and to return the same within such time as the
judge shall order : 2. To dispose of and manage all such estate
Wording to law, and for the best interest of the ward, and faithfully
to discharge his trust in relation thereto ; and also in relation to the
we, custody, and education of the ward : 3. To render an account
« oath of the property, estate, and moneys of the ward in his hands ;
"id all proceeds or interest derived therefrom, and of the manage
ment and disposition of the same within one year after his appoint-
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ment, and at such other times as the court shall direct : and, 4. At
the expiration of his trust to settle his accounts with the Probate
Judge, or with the ward if he be of full age, or his legal representa
tives ; and to pay over and deliver all the estate, moneys, and effects
remaining in his hands, or due from him on such settlement, to the
person or persons who shall be lawfully entitled thereto.
Sec. 9. If any minor, who has a father living, has property, the in
come of which is sufficient for his maintenance and education in a
manner more expensive than his father can reasonably afford, regard
being had to the situation of the father's family, and to all the cir
cumstances of the case ; the expenses of the education and mainte
nance of such minor may be defrayed out of the income of his own
property in whole or in part, as shall be judged reasonable and shall
be directed by the Probate Court ; and the charges therefor may be
allowed accordingly in the settlement of the accounts of his guardian.
Sec. 10. The father of every legitimate child which is a minor,
may, by his last will in writing, appoint a guardian or guardians for
his minor children, whether born at the time of making such will or
afterwards, to continue during the minority of such child, or for any
less time ; and every such testamentary guardian shall give bond in
like manner, and with like condition as herein before required ; and
he shall have the same powers, and shall perform the same duties
with regard to the person and estate of the ward, as a guardian
appointed as aforesaid.
Sec. 11. Nothing contained in this act shall affect or impair the
power of any court to appoint a guardian to defend the interesta of
any minor interested in any suit or matter pending therein ; nor to
appoint or allow any person, as the next friend of a minor, to com
mence and prosecute any suit in his behalf.
Sec. 12. Whenever it shall be represented to the Probata Judge
upon petition, under oath, by any relative or friend of any insane per
son, or of any person who, by reason of extreme old age, or other
cause, is mentally incompetent to manage his property, that such
person is insane, or mentally incompetent to manage his property;
said Judge shall cause a notice to be given to the supposed insane or
incompetent person, of the time and place of hearing the case, not
less than five days before the time so appointed ; and shall also cause
such person, if able to attend, to be produced before him on the
hearing.
Sec. 13. If after a full hearing and examination upon such peti
tion, it shall appear to the Probate Judge that the person in question
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is incapable of taking care of himself, and managing his property, he
shall appoint a guardian of his person and estate, with the powers
aod duties hereinafter specified.
Sic. 14. Every guardian so appointed, as provided in the preceding Powers and
section, shall have the care and custody of the person of his ward, guardians,
and the management of all his estate, until such guardian shall be
legally discharged ; and he shall give bond to such ward, in like
manner, and with like conditions, as before prescribed with respect to
the guardian of a minor.
Sec., 15., Every
guardian
appointed
under .the,, provisions
Guardian
pay
„
.
r ,
... of, this
, debta
duo tolrom,
act, whether for a minor or any other person, shall pay all just debts
due from the ward, out of his personal estate, and the income of his
real estate if sufficient ; and if not, then out of his real estate, upon
obtaining an order for the sale thereof, and disposing of the same in
the manner provided by law.
Sec. 16. Every such guardian shall also settle all accounts of the And rwoyer
ward, and demand, sue for, and receive all debts due to him, or may, hinward.
with the approbation of the Probate Judge, compound for the same,
and give a discharge to the debtor, on receiving a fair and just divi
dend of his estate and effects ; and he shall appear for and represent
his ward, in all legal suits and proceedings, unless where another
person ia appointed for that purpose as guardian, or next friend.
Sec. 17. Every guardian shall manage the estate of his ward fru- ^^"aD",:e hi"
gaily, and without waste, and apply the income and profits thereof,
as far as may be necessary for the comfortable and suitable main
tenance and support of the ward, and his family, if there be any ; and
if such income and profits be insufficient for that purpose, the
guardian may sell the real estate, upon obtaining an order therefor,
as provided by law, and shall apply the proceeds of such sale, as far
is may be necessary, for the maintenance and support of the ward,
and his family, if there be any.
Sk. 18. The guardian may join in and assent to a partition of the p^j^"',-^
real estate of the ward, in the cases and in the manner provided by law. estat0
Sec. 19. The guardian shall return an inventory of the estate of Return »° uweni■us. ward,, at such time
. as may be fixed by the Court ; the
. estate and tory to the court.
effects comprised therein shall be appraised by three suitable persons,
to be appointed and sworn in like manner as is required with respect
to the inventory of the estate of a deceased testator, or intestate ;
^d every guardian shall account for and dispose of the personal
estate of the ward in like manner as is directed with respect to exe
cutors and administrators.
U
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Real estate may
Sec. 20. When the income of the estate of any person, under
maintenance.
guardianship, shall not be sufficient to maintain the ward and his
family, or to educate his family, or to educate the ward when a
minor, his guardian may sell his real estate for that purpose, upon
obtaining an order therefor, and proceeding therein as provided in
this act.
pr'oc^edJ0*'
^ec. 21. When it shall appear to the satisfaction of the court,
upon the petition of the guardian, that it would be for the benefit of
his ward, that his real estate, or any part thereof, should be sold, or
invested in some productive stock ; his guardian may sell the same
for that purpose, upon obtaining an order therefor, and proceeding
therein as hereinafter provided.
Proceeds ofsaien SEc, 22. If the estate is sold for the purpose mentioned in the
under sec. 20.
t
,
twentieth section of this act, the guardian shall apply the proceeds of
the sale to such purpose, so far as necessary ; and shall put out the
residue, if any, on interest, or invest it in the best manner in his
power, until the capital shall be wanted for the maintenance of the
ward and his family, or the education of his children, or for the edu
cation of the ward when a minor, in which case the capital may be
used for that purpose, as far as may be necessary, in like manner as
if it had been personal estate of the ward.
Proceedsof sales
Sec. 23. If the estate is sold for the purpose of putting out or in
vesting the proceeds, as provided in this act, the guardian shall make
the investment, according to his best judgment, or in pursuance of
any order that may be made by the Probate Court.
Order for sale—
gEC> 24. To obtain an order for such sale, the guardian shall prehow obtained.
°
. ,
sent to the Probate Court of the county in which he was appointed
guardian, a petition therefor, setting forth the condition of the estate
of his ward, and the facts and circumstances on which the petition is
founded, tending to show the necessity or expediency of a sale ; which
petition shall be verified by the oath of the petitioner.
Next of kin to be 8*0. 25. If it shall appear to the court from such petition, that
cause again*t it is necessary, or would be beneficial to the ward, that suoh real
estate or some part of it should be sold, the court shall thereupon
make an order, directing the next of kin of the ward, and all persons
interested in the estate, to appear before such court at a time and
place therein specified, not less than four, nor more than eight weeks
from the time of making such order, to show cause why an order
should not be granted for the sale of such estate,
serrice of order
^ec. 26. A copy of the order shall be personally served on the
next of kin of such ward, and on all persons interested in the estate.
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at least fourteen days before the hearing of the petition ; or shall be
published at least three successive weeks, in some newspaper printed
in the county ; or if there be none printed in the county, then in such
newspaper as may be specified by the court in such order.
Skc. 27. The Probate Judge, at the time and place appointed in Hearing on
such order, or such other time as the hearing shall be adjourned to, petitlon for saIe'
upon proof of the due service or publication of the order, shall hear
and examine the proofs and allegations of the petitioner, and of the
next of kin, and all other persons interested in the estate who shall
think proper to oppose the application.
Skc. 28. On such hearing the guardian may be examined on oath, Guardian may
and witnesses may be produced and examined by either party, and
process to compel their attendance and testimony may be issued by
the Probate Judge in the same manner and with like effect as in
other cases.
Sec. 29. If any person shall appear and object to the granting of Objection to
any order prayed for under the provisions of this act, and it shall ap- petltion'
pear to the court that either the petition or the objection thereto is
unreasonable, said court may, in its discretion, award costs to the
party prevailing, and enforce the payment thereof.
Sec. 30. If, after a full examination, it shall appear to the court Order for «*
either that it is necessary, or that it would be for the benefit of the **** g™n
ward, that the real estate or any part of it should be sold, such court
may grant an order therefor, specifying therein whether the sale is to
be made for the maintenance of the ward and his family, or for the
education of the ward and his children ; or in order that the proceeds
may be put out and invested.
Sec. 31. Every guardian authorized to sell real estate, as aforesaid, onardian to gWe
»6
.
.
a bond before
shall, before the sale, give bond to the Probate Judge, with sufficient selling,
security to be approved by such Judge, with condition to sell the
same in the manner prescribed by law, for sales of real estate by ex
ecutors and administrators ; and to account for, and dispose of the
proceeds of the sale, in the manner provided by law.
Sec. 32. He shall also give
notice of the time and rplace of and
Notice
of time
° . public
r
place
of sale.
sale, and shall proceed therein in like manner as prescribed in the
of a sale of land by an executor or administrator ; the same
proceedings shall be had as to the return of the sale and the confirma
tion thereof, and the order to execute a conveyance, as is prescribed
in regard to sales of land made by executors or administrators, and
the confirmation shall have the same force and effect.
Sec. 33. No order granted in pursuance of this act, shall be in Order in force for
force more than one year after granting the same.
3L
3

-
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Limitation of
Sec. 34. No action for the recovery of any estate, sold by a guarrecover property dian under the provisions of this act, shall be maintained by the
sold under this
or jjy anv pergon claiming under him, unless it be commenced
within three years next after the termination of the guardianship,
excepting only that minors and others under legal disability to sue at
the time when the cause of action shall accrue, may commence their
action at any time within three years next after the removal of their
respective disabilities.
Guardian to
Sec. 35. The guardian shall, upon the expiration of a year from
to^Proba^Court the time of his appointment, and as often thereafter as he may be refor settlement. qUjre(jj present his account to the Probate Court for settlement and
allowance ; and all the laws relative to the accounts of executors and
administrators shall govern in regard to the accounts of a guardian,
so far as they can be made applicable.
Guardian may be Sec. 30. The Probate Judges in their respective counties, on the
proceeds of sales, application of a guardian, or of any person interested in the estate
of any ward, after such notice to all persons interested therein as the
Probate Judge shall direot, may authorize and require the guardian
to invest the proceeds of sales, and also any other money in his hands,
in real estate, or in any other manner that shall be most to the inter
est of all concerned therein ; and the said Probate Court may make
such further orders, and give such direction as the case may require
for managing, investing, and disposing of the estate and effects in the
hands of the guardian.
Guardians boSec. 37. When any guardian, appointed cither by the testator or
o? di^haigingble by the Probate Judge, shall become insane, or otherwise incapable of

Guardianship—
how terminated.

Guardians may
renewqtooir *°

discharging his trust, or evidently unsuitable therefor; or shall have
wasted or mismanaged the estate, the Probate Judge, after notice to
the guardian, may remove him ; and every guardian may, upon re
quest, be allowed to resign his trust, when it shall appear to the
Probate Judge proper to allow the same; and upon every such
resignation or removal, and upon the death of any guardian, the
Probate Judge may appoint another in his place.
Sec. 38. The marriage of any person who is under guardianship
M a nl;nor) grxall terminate such guardianship ; and the guardian of
any insane person, or other person, may be discharged by the Probate
Judge when it shall appear to him, on the application of the ward, or
otherwise, that such guardianship is no longer necessary.
Sec. 39. The Probate Judge may require a new bond to be given
DJ any guardian whenever he shall deem it necessary, and may discharge the existing sureties from further liability, after due notice
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given as such court may direct, when it shall appear that no injury
can result therefrom to those interested in the estate.
Sec. 40. Every bond given by a guardian, shall be filed and pre- ^"JJ11^,"" bond*
served in the office of the Clerk of the Probate Court of the county ;
and in case of the breach of any condition thereof, may be prosecuted
in the name of the ward, for the use and benefit of such ward, or of
any person interested in the estate.
Sec. 41. No action shall be maintained against the sureties in any Actions on
guardian's bonds.
bond given by a guardian, unless it be commenced within three years
from the time when the guardian shall have been discharged : Pro
vided, that if at the time of such discharge, the person entitled to
bring such action shall be under any legal disability to sue, the
action may be commenced at any time within three years after such
disability be removed.
Sec. 42. Upon complaint made to the Probate Judge by any ^"JUl"""™ °f
guardian, or by the ward, or by any creditor, or by any other person jjjjjj^n1*^
interested in the estate, or by any person having any prospective wards,
interest therein as heir, or otherwise, against any one suspected of
having concealed, embezzled, or conveyed away any of the money,
goods or effects, or any instrument in writing belonging to the ward,
the Judge may cite and examine such suspected person, and proceed
with him as to such charge, in the same manner as is provided with
respect to persons suspected of concealing or embezzling the effects of '
a deceased testator, or intestate.
Sec. 43. When any minor, or other person liable to be put under 0"^^*^°^
guardianship, according to the provisions of this act, shall reside out of the state,
without this staje, and shall have any estate therein, any friend of
fnch person, or any one interested in his estate in expectancy, or oth
erwise, may apply to the Probate Judge of any county in which there
"lay be any estate of such absent person, and after notice given to
all persons interested, in such manner as the Judge shall order, and
after a full hearing and examination, if it shall appear to him proper,
he may appoint a guardian for such absent person.
Sec. 44. Every guardian appointed under the provisions of the J^ToFf^Mdilni
preceding section, shall have the same powers, and perform the same JJ^JJ'Jg und<!r
duties, with respect to any estate of the ward that shall be found
*ithin this state, and also with respect to the person of the ward, if
he shall come to reside therein, as are prescribed with respect to any
"tber guardian appointed under this act.
Sec. 45. Every such guardian 6hall give bond to the ward, in the Sn^ goydians
m■"inner, and. with
. the like condition, as hereinbefore provided with
. t° B^ve bonds.
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respect to other guardians, excepting that the provisions respecting
the inventory, the disposal of the estate and effects, and the account
to be rendered by the guardian, shall be confined to such estate and
such effects as shall come to his hands in this state.
To what
Sec. 46. The guardianship which shall be first lawfully granted, of
guardianship
shall extend.
any person residing without this state, shall extend to all the estate
of the ward within the same ; and shall exclude the jurisdiction of
the Probate Court of every other county.
Guardian to be
Sec. 47. Every guardian shall be allowed the amount of his
allowed his
reasonable expenses, incurred in the execution of his trust, and he
shall also have such compensation for his services, as the court in
which his accounts are settled, shall deem to be just and reasonable.
More than one
Sec. 48. The court in its discretion, whenever the same shall ap
guardian of one
person may be pear necessary, may appoint more than one guardian of any person
appointed.
subject to guardianship, who shall give bond, and be governed and
liable in all respects as is provided respecting a sole guardian.
Allowance of
Sec. 49. When an account is rendered by two or more joint
account* ofjoint
guardians.
guardians, the Probate Judge may, in his discretion, allow the same
upon the oath of any of them.

,

CHAPTER XXX.

AN ACT to provide for the Incorporation of Colleges. — [Passed
April 20, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Supreme Court
Section 1. Any college may be incorporated in this state, accordmay incorporate .
. .
« ,.
, , n
/-,
colleges.
mg to the provisions of this act, by the Supreme Court of the state,
upon application.
Application
for
Sec. 2. The founders or contributors of any *proposed
college
incorporation of
r
.
oiiege*.
within this state shall make to the Supreme Court application in
writing, under their hands, requesting that
College may be
incorporated, specifying the first trustees, and the name by which the
corporation is to be called. (1)
(1) See Cal. Sup. Court Rep. vol. 1, page 829. Held, that in application for
an order to incorporate a college under this act, it is necessary that subscrip
tions of real estate should define the boundaries or situation of the lands pro
posed to be given. Query — Whether the subscription under this act mast
not be a cash subscription.
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Sec. 3. In case the court shall be satisfied that the proposed Court may
_
, in
i »
i declare college
college has an endowment of twenty thousand dollars, and that the incorporated,
proposed trustees are capable men, then the court shall, by an in
strument under its seal, declare the college incorporated, under the
provisions of this act, by the name specified in the application;
and the application, together with the declaration of the court, shall dJ^rTtiou lots
be recorded in the office of the Secretary of State.
recorded.
Sec. 4. Immediately after recording the same, the property and Property of
. „,
i.i
'
3i. college to rert In
funds of such college shall be vested ui the trustees so nominated, tor tru»tec«.
tie use and benefit of the college.
Sec. 5. The trustees of every such college shall not be more than Number of
twenty-four, nor less than twelve in number ; and seven trustees of Quorum,
any college shall constitute a quorum for the transaction of business.
Sec. 6. The trustees of every such college shall be a corporation, style of
bown by the name and style of the President and Board of Trus
tees of
College ; and by that name they and their successors
shall be known in law, have perpetual succession, sue, and be sued,
in all courts and in all actions whatsoever.
Sec. 7. The trustees shall have power, 1. To elect by ballot, annu- Power* of
ally, one of their number as President of the Board : 2. Upon the
death, removal out of the state, or other vacancy in the office of any
trustee, to elect another in his place : 3. To elect additional trus
tees, provided the whole number elected shall never exceed twentyfour at any one time : 4. To declare vacant the seat of any trustee
who shall absent himself from eight succeeding meetings of the board:
o. To receive and hold, by purchase, gift, or grant, any real or per
sonal property, provided, that the yearly income of the college
dull not exceed its necessary yearly expenses ten thousand dollars :
6. To sell, mortgage, lease, and otherwise use and dispose of such
property, in such manner as they shall deem most conducive to the
prosperity of the college : 7. To direct and prescribe the course of
study and discipline to be observed in the college : 8. To appoint a
President of the college, who shall hold his office during good be
havior : 9. To appoint such Professors, Tutors, and other officers as
they shall deem necessary, who, unless employed under a special con
tract, shall hold their offices during the pleasure of the trustees : 10.
To remove from office the President, and every Professor, Tutor, or
other officer employed, upon a complaint in writing, by any member
of the Board of Trustees, stating the misbehavior in office, incapacity,
immoral conduct of the person or persons sought to be removed, and
upon due examination and proof of such complaint: 11. To grant
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such literary honors as are usually granted hy any university, college,
or seminary of learning in the United States, and in testimony there
of, to give suitable diplomas under their seal, and the signature of
such officers of the college as they shall deem expedient : 12. To fix
the salaries of the President, Professors, and other officers of the
college : 13. To make all by-laws and ordinances necessary and
proper to carry into effect the preceding powers, and necessary to
advance the interests of the college : Provided, that no by-laws or
ordinance shall conflict with the constitution or laws of the United
States or of this state.
Sec. 8. Every diploma granted by such trustees shall entitle the
possessor to all the immunities which, by usage or statute, are allow
ed to possessors of similar diplomas, granted by any university, col
lege, or seminary of learning in the United States.

CHAPTER XXXI.
AN ACT relative to Bonds, Due Bills, and other instruments in
writing, and making them Assignable.—[Passed April 20, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Bonds, wiis etc., Section 1. That all bonds, due bills, and other instruments of
not negotiable
,
f
.,
payable topirson writing, not negotiable, hereafter made by any person, body pohtio
they are made. or corporate, whereby such person promises or agrees to pay any
sum or sums of money, or articles of personal property, or any sum of
money in personal property, or acknowledges any sum of money, or
articles in personal property, to be due to any other person, shall be
taken to be due and payable, and the sum of money or articles of
personal property therein mentioned, shall, by virtue thereof, be due
and payable to the person to whom the said bond, bill, or other in
strument in writing is made.
Sec. 2. Any such bond, due bill, note, or other instrument in •
Such bonds,
bills, etc., may
be assigned by writing, not negotiable, made payable to any person, shall be assign
endorsement.
able by endorsement thereon under the hand of such person and his
assignee, in the same manner as bills of exchange are, so as abso
lutely to transfer and vest the property thereof in each and every
assignee successively.
Assignee may
Sec. 3. Any assignee to whom such sum of money, or personal
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property, is by such endorsement made payable, or in case of the maintain on
V i , ,
.
,. i .
, . . .
"Uon thereon.
death of such assignee, his heirs, executors, or administrators, may
in his own name institute and maintain the same kind of action for
tie recovery thereof, against the person who made and executed any
ach note, bond, bill, or other instrument in writing, or against his
heirs, executors, or administrators, as might have been maintained
against him, by the obligee or payee, in case the same had not been
aligned ; and in every such action, in which judgment shall be given
for the plaintiff, he shall recover his damages and costs of suit, as in
other cases : Provided, that the maker or obligor shall be allowed to rroviso.
set tip in defence to the action of the assignee, any matter which he
might have set up to the action of the payee, or obligee, when the
same has arisen previous to notice of the assignment, but not othersi*.
Sec. 4. Every assignor, his heirs, executors, or administrators, of Amignor Uabio
every such note, bond, bill, or other instrument in writing, shall be buu™etc.b0nd,'
liable to the action of the assignee thereof, his executors or adminis
trators, if such assignee shall have used due diligence by the institu
tion and prosecution of a suit against the maker of such note, bond,
hill, or other instrument in writing, or against his heirs, executors,
or administrators, for the recovery of the money or property due
thereon, or damages in lieu thereof : Provided, that if the institution prorijo.
of such suit would have been unavailing, or that the maker had ab
sconded, or left the state, where such assigned note, bond, bill, or
other instrument in writing, became due, or within twenty days there
after, such assignee, his executors or administrators, may recover
against the assignee, or his heirs, executors, or administrators, as if
due diligence by suit had been used. By " due diligence " shall be j^, ouigence.
understood the institution of suit within sixty days after the maturity
of the obligation.
Sk. 5. In any action which may hereafter be commenced in any want ofcondderttnrt in this state, upon any of the instruments in writing mentioned $ consideration,
u> this act, by the obligee or payee thereof, of any of such instruments JjJJJJ^ Mt up in
wde or entered into without a good and valuable consideration, or if
the consideration upon which any of such instruments were made or
entered into, has wholly or in part failed, it shall be lawful for the
defendant, against whom such action shall have been commenced by
aich obligee or payee, to plead such want of consideration ; or that
the consideration has wholly or in part failed ; and if it shall appear
that any of the aforesaid instruments were made or entered into with-
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out a good or valuable consideration, or that the consideration has
wholly failed, the verdict 6hall be for the defendant ; and if it shall
appear that the consideration has failed in part, the plaintiff shall
recover according to the equity of the case.
Fraud
obtaingECjf any* fraud or circumvention be used in obtainingc the
ing billinmay
be
_
pleaded in bar. making or executing of any of the instruments aforesaid, such fraud
or circumvention may be pleaded in bar, in any action to be brought
on any such instrument so obtained, whether such action be brought
by the party committing such fraud or circumvention, or any assignee
of such instrument.
dcu'^of'per0-'
Sec. 7. In all cases where any of the before mentioned instruments
howaauXd!3'- °f writing are for the payment or delivery of personal property, other
than money, and no particular place be specified in such instrument
of writing, for the payment or delivery thereof, it shall be lawful for
the maker of any such instrument of writing to tender, or cause to be
, tendered, on the day mentioned in any such instrument, the personal
property therein mentioned, at the place where the obligee or payee
Proviso.
of such instrument resided at the time of the execution thereof : Pro
vided, however, if such property be too ponderous to be easily moved,
or if the obligee or payee of such instrument had not, at the time of
the execution of such instrument of writing, a known place of resi
dence in the county where the maker resided, then it shall be lawful
to tender such personal property at the place where the maker of such
Tender after
instrument resided at the time of the execution thereof. Any tender
made in pursuance of this section, shall be equally valid and legal,
in case any such instrument of writing shall have been assigned in
pursuance of the first section of this act, as if no such assignment had
been made.
tto
Sec. 8. A legal tender of any such personal property, shall discharge
discharge maker. tjjG mater of any such instrument from all liability thereon ; and the
property thus tendered is hereby declared to be vested in and belong
to the legal holdfer and owner of any such instrument of writing, and
he may maintain an action for the recovery thereof, or for damages, if
Proviso.
the possession be subsequently illegally withheld from him : Provided,
however, if any such property so tendered, shall be of a perishable
nature, or shall require feeding, or other sustentation, and the person
owning or holding any such instruments of writing, be absent at the
time of tendering the same, it shall be lawful for every person making
such tender to preserve, feed, or otherwise take care of the same ; and
he shall have a lien on such tendered property, for his reasonable
trouble and expense of preserving, feeding, or sustaining such property, until payment be made for such trouble and expense.
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CHAPTER XXXII.
AX ACT concerning the Writ of Habeas Corpus.—[Passed April
20, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
StcnoN 1. Every person unlawfully committed, detained, confined, ^^^J*? vf"or restrained of his liberty, under any pretence whatever, may prose- habeas corpus
eote a writ of habeas corpus, to inquire into the cause of such im
prisonment or restraint.
Sec. 2. Application for such writ shall be made by petition, signed ^j^jj""11,^,
either by the party for whose relief it is intended, or by some person
in his behalf, and shall specify : 1st, That the person in whose behalf
the writ is applied for, is imprisoned or restrained of his liberty ;
the officer or person by whom he is so confined or restrained ; and
the place where, naming all the parties, if they are known, or de
scribing them, if they are not known. 2d, If the imprisonment be
alleged to be illegal, the petition must also state in what the alleged
illegality consists. 3d, The petition must be verified by the oath or
affirmation of the party making the application.
Sec. 3. Such writ of habeas corpus maybe granted by the Su- who may grant
preme Court, or any Judge thereof, or any District or County Court writ
in term time, or by any Judgc of such Courts at any time, whether
in term or vacation.
Sec. 4. Any Court or Judge empowered to grant any writ applied ^^n^t a2»y
for under this act, to whom such petition might be presented, if it
appear that the writ ought to issue, shall grant the same without
delay.
Sec. 5. Such writ shall be directed to the officer or party having To whom nit i<
msociii person m
. custody
, or under
, restraint,
. commanding
,. f.
him * to ,have6 to be directed.
•lie body of such person so imprisoned or detained, as it is alleged by
petition before the Court or Judge, as the case may be, at such time
as the Court or Judge shall direct, specifying in such writ the place
*here the petition will be heard, to do and receive what shall then
and there be considered concerning such person, together with the
tune and cause of his detention, and have then there such writ.
Sk. 6. If such writ be directed to the Sheriff or other ministerial
directed to
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officer of the Court out of which said writ is issued, it shall be de
livered by the clerk to such officer without delay, as other writs are
delivered for service.
when directed
Sec. 7. If such writ be directed to any officer or person other than
to any other
...
.
person.
is specified in the last preceding section, the same shall be delivered
to the Sheriff, or his deputy, or the Coroner, as the case may require,
and shall be by him served upon such officer or person, by delivering
the same to him without delay.
Service of writ.
Sec. 8. If the officer or person to whom such writ is directed can
not be found, or shall refuse admittance to the officer or person serv
ing or delivering such writ, the same may be served or delivered, by
leaving it at the residence of the officer or person to whom it is di
rected, or by affixing the same on some conspicuous place on the out
side either of his dwelling-house, or of the place where the party is
confined or under restraint.
Refining to obey Sec. 9 If the officer or person to whom such writ is directed re
fuse, after due service as aforesaid, to obey the same, it shall be the
duty of the Court or Judge, upon affidavit, to issue an attachment
against such person, directed to the Sheriff or Coronor, as the case
may require, commanding him forthwith to apprehend such person,
and bring him immediately before such Court or Judge ; and upon
being so brought, he shall be committed to the jail of the county
until he make due return to such writ, or be otherwise legally dis
charged.
what to be
Sec. 10. The officer upon whom such writ shall be duly served,
stated in return
...
,
to writ.
shall state in his return, plainly and unequivocally, 1st, Whether he
have or have not the party in his custody, or under his power or re
straint. 2d, If he have the party in his custody or power, or under
his restraint, he shall state the authority and cause of such impris
onment or restraint, setting forth the same at large. 3d, If the party
be detained by virtue of any writ, warrant, or other written authority,
a copy thereof shall be annexed to the return, and the original shall
be produced and exhibited to the Court or Judge on the hearing of
such return. 4th, If the officer or person upon whom such writ
shall have been served, shall have had the party in his power or cus
tody, or under his restraint, any time prior or subsequent to the date
of the writ of habeas corpus, but such officer or person has tranferred
such custody or restraint to another, the return shall state particu
larly at what time and place, for what cause, and by what authority,
such transfer took place. 5th, The return must be signed by the
person making the same, and, except when such person shall be a
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sworn public officer, and shall make such return in his official capacity,
it shall be verified by his oath or affirmation.
Sec. 11. If the writ of habeas corpus be served, the person or Party in custody
to whom the same is directed shall also bring the body of the
up'
party in his custody, or under his restraint, according to the com
mand of the writ, except in the cases specified in the next two
sections.
Sec. 12. Whenever, from sickness or infirmity of the person Exceptions,
directed to be produced by any writ of habeas corpus, such person
cannot, without danger, be brought before the Court or Judge, the
officer or person in whose custody or power he is, may state that fact
in his return to the writ, verifying the same by affidavit.
Sec. 13. If the Court or Judge be satisfied of the truth of such when court
allegation of sickness or infirmity, and the return to the writ is other- absence of the
! sufficient, such Court or Judge may proceed to decide on such re- plrty'
turn, and to dispose of the matter, as if such party had been pro
duced on the writ, or the hearing thereof may be adjourned until
such party can be produced.
Sec. 14. The Court or Judge before whom a writ of habeas corpus Hearing to take
shall be returned, shall, immediately after the return thereof, proceed iy after return,
to hear and examine the return, and such other matters as may be
properly submitted to their hearing and consideration.
Sec. 15. The party brought before the Court or Judge, on the re- Facts stated in
turn of the writ, may deny or controvert any of the material facts be^on^veS.
or matters set forth in the return, or except to the sufficiency thereof,
or allege any fact to show either that his imprisonment or detention
is unlawful, or that he is entitled to his discharge.
Sec. 16. Such Court or Judge shall thereupon proceed in a sum- Court to hear
mary way to hear such allegation and proof as may be produced
against such imprisonment or detention, or in favor of the same, and
to dispose of such party as the justice of the case may require.
Sec. 17. Such Court or Judge shall have full power and authority May compel
to require and compel the attendance of witnesses, by process of rttnwse™ °f
subpoena and attachment ; and to do and perform all other acts and
things necessary to a full and fair hearing and determination of the
case.
Sec. 18. If no legal cause be shown for such imprisonment or re- when court may
» ,
.
.,
_
discharge the
etraint, or for the continuation thereof, such Court or Judge shall dis- partycharge such party from the custody or restraint under which he is
held.
Sec. 19. It shall be the duty of such Court or Judge, if the time w11™ P^y 10
°
bo remanded.
15
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during which such party may be legally detained in custody has not
expired, to remand such party, if it shall appear that he is detained
in custody : First. By virtue of process issued by any Court or
Judge of the United States, in a case where such Court or Judge has
exclusive jurisdiction; or Second. By virtue of the final judgment
or decree of any competent Court of criminal jurisdiction, or of any
process issued upon such judgment or decree.
t£Jy"on ^^JJJj Sec. 20. If it appear on the return of the writ of habeas corpus,
rf"Sii<R»ute nuTy
the prisoner is in custody by virtue of process from any Court of
ta al*J"JF'} 111 this state, or Judge or officer thereof, such prisoner may be discharged in any one of the following cases, subject, however, to the
restrictions of the last preceding section : First. When the juris
diction of such Court or officer has been exceeded. Second. When
the imprisonment was at first lawful, yet by some act, omission, or
event, which has taken place afterwards, the party has become enti
tled to be discharged. Third. When the process is defective in some
matter of substance required by law, rendering such process void.
Fourth. When the process, though proper in form, has been issued
in a case not allowed by law. Fifth. When the person having the
custody of the prisoner is not the person allowed by law to detain
him. Sixth. Where the process is not authorized by any judgment,
order, or decree of any Court, nor by any provision of law. Sev
enth. Where a party has been committed on a criminal charge
without reasonable or probable cause.
dSchai^ed for 1)6 ^EC'
^ an^ Person ^e committed to prison, or be in custody
defect of form in of any officer on any criminal charge, by virtue of any warrant or
commitment of a Justice of the Peace, such person shall not be dis
charged from such imprisonment or custody on the ground of any
mere defect of form in such warrant or commitment,
amine wttncMM
^EC^ smiN aPPear to tne Court or Judge, by affidavit, or
hoidtotaSf8* °r uPon hearing of the matter, or otherwise, or upon the inspection of
the process or warrant of commitment, and such other papers in the
proceedings as may be shown to such Court or Judge, that the party
is guilty of a criminal offence, or ought not to be discharged, such
Court or Judge, although the charge be defectively or unsubstantially
set forth in such process or warrant of commitment, shall cause the
complainant, or other necessary witnesses, to be subpoenaed to attend
at such time as shall be ordered, to testify before such Court or
Judge ; and upon the examination, he shall discharge such prisoner,
let him to bail if the offence be bailable, or recommit him to custody,
as may be just and legal.
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Sec. 23. Whenever any person may be imprisoned or detained in Habeas corpus
custody on any criminal charge for want of bail, such person shall be ofgivingSST"
entitled to a writ of habeas corpus for the purpose of giving bail,
upon averring that fact in his petition, without alleging that he is
illegally confined.
Sec. 24. Any Judge before whom any person who has been com- Recognizance
"
°
* *
from person
mitted on a criminal charge may be brought on a writ of habeas brought up on
.
habeas corpus.
corpus, if the same be bailable, may take a recognizance from such
person, as in other cases ; and shall file the same in the proper Court
without delay.
Sec. 25. If anyJ party
r ■> brought
o before the Court or Judge,
6 > on the Person
entitlednot
to disreturn of the writ, be not entitled to his discharge, and be not charge or not
giving bail to
bailed, where such bail is allowable, such Court or Judge shall remand be remanded,
him to custody, or place him under the restraint from which he was
taken, if the person under whose custody or restraint he was, be
legally entitled thereto.
Sec. 26. In cases where any party is held under illegal restraint ^J^d'y n^JJi
or custody, or any other person is entitled to the restraint or custody ^["'^^
of such party, such Judge or Court may order such party to be com
mitted to the restraint or custody of such person as is by law entitled
thereto.
Sec. 27. Until judgment be given on the return, the Court or Disposition of
.
party pending
Judge before whom any party may be brought on such writ, may com- -wdings on
mit him or her to the custody of the Sheriff of the county ; or place
him or her in such case, or under such custody, as his or her age or
circumstances may require.
Sec. 28. No writ of habeas corpus shall be dissolved for defect of Habeas corpus
not to be
form, if it sufficiently appear therefrom in whose custody or under jJJ^1^
whose restraint the party imprisoned or restrained is, the officer or
person detaining him, and the Court or Judge before whom he is to
be brought.
Sec. 29. No person who has been discharged by the order of the Persons
"Wrt or Judge upon a habeas corpus, issued pursuant to the pro- hSbcascorpus
visions of this act, shall be again imprisoned, restrained, or kept in SSpSonedfc'r
custody for the same cause : 1st, If he shall have been discharged "*me cau8e'
from custody on a criminal charge, and be afterwards committed for
the same offence, by legal order or process : or, 2d, If, after a dis
charge for defect of proof, or for any defect of the process, warrant,
or commitment, in a criminal case, the prisoner be again arrested on
sufficient proof and committed by legal process for the same offenceSec. 30. Whenever it shall appear, by satisfactory proof by affida- j^™",^1^ ^
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habeas corpus in vit, to any Court or Judge authorized to grant a writ of habeas corcertain cages.
.
. .,_ , _ _ _ .
pus, that any one is illegally held in custody, confinement, or restraint,
and that there is good reason to believe that such person will be car
ried out of the jurisdiction of such Court or Judge, before whom
the application is made, or will suffer some irreparable injury before
compliance with a writ of habeas corpus can be enforced, such Court
or Judge may cause a warrant to be issued reciting the facte, and
directed to the Sheriff, Coroner, or Constable of the county, com
manding such officer to take such person, thus held in custody, con
finement, or restraint, and forthwith bring him or her before such
Court or Judge, to be dealt with according to law.
Warrant may
SEc. 31. Such Court or Judge may also, if the same be deemed
include person
B
0
chared with
necessary, insert in such warrant, a command for the apprehension of
illegal detention.
*
.
".
warrant-how the person charged with such illegal detention and restraint.
executed
Sec. 32. The officer to whom any such warrant is delivered, shall
execute the same, by bringing the person or persons, therein named,
before the Court or Judge, who may have directed the issuing ofsuch
warrant.
Kerum to
Sec. 33. The person alleged to have such party under illegal confinement or restraint, may make return to such warrant, as in case of
a writ of habeas corpus, and the same may be denied, and like alle
gations, proofs, and trial, shall be thereon had as upon a return to a
writ of habeas corpus.
Party
may
be
gEC. 34. If sucn party
discharged or
1 J be held under illegal
° restraint or custody,
remanded.
he or she shall be discharged, and if not, he or she shall be restored
to the care or custody of the person entitled thereto, or left at liberty,
as the case may require.
Writ,
etc., may
gEC. 35, Any writ or process
authorized
by this act, mayjL be issued
be executed
on
r
•
Sunday.
anrl served on the first day of the week, commonly called Sunday.
issued' eby' c?erk Sec. 36. All writs, warrants, processes, and subpoenas, authorized
P^dnMMbePsU'ed! bv the provisions of this act, shall be issued by the Clerk of the Court,
and except subpoenas, sealed with the seal of such Court ; and shall
be served and returned forthwith, unless the Court or Judge shall
specify a particular time for any such return.
Return
of
writs
gEC, 37. All gucn wr;ts arja processes,
when issued by
issued by judge.
r
J order of
. ,a
Judge, shall be returned before him at the county seat, and shall be
there heard and determined.
Kfu!fngUaDc^ly Sec. 38. If any Judge, after a proper application is made, shall
corpus.
refuse to grant an order for a writ of habeas corpus, or if the officer
or person to whom such writ may be directed, shall refuse obedience
to the command thereof, he shall forfeit and pay to the person
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aggrieved, a sum not exceeding five thousand dollars, to be recovered
by an action of debt, in any court having cognizance thereof.
Sec. 39. Any one having in his custody, or under his restraint or Penalty for
power, any person for whose relief a writ ofhabeas corpus shall have evade this act.
been duly issued, pursuant to the provisions of this act, who, with
the intent to elude the service of such writ or to avoid the effect
thereof, shall transfer such person to the custody of another ; or shall
place him or her under the power or control of another ; or shall
conceal or exchange the place of his or her confinement or restraint ;
or shall remove him or her without the jurisdiction of such Court or
Judge; shall be deemed guilty of a misdemeanor, and fined in a sum
not exceeding five thousand dollars.
Sec. 40. Every person who shall knowingly aid or assist in the Assisting to
commission of any offence specified in the last preceding section, shall
be deemed guilty of a misdemeanor, and punished as in the last pre
ceding section mentioned.
Sec. 41. Every person convicted of any offence under the provis- ^*^f0rn0ffe^"g
ions of the last preceding sections, in addition to the punishment "^jj^1 in
therein mentioned, may be also imprisoned in the county jail for a "ecUons.
term not exceeding two years.

CHAPTER XXXIII.
AN ACT to abolish all Laws now in force in this State, except such as
have been passed by the Present Session of the Legislature.—
[Passed April 22, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
That all laws now in force in this state, except such as have been Repeal ofail
ijit»
lawB except t
passed or adopted by the legislature, are hereby repealed : Provided, present
however, that no rights acquired, contracts made, or suits pending,
shall be affected thereby ; and Provided, that the laws relating to
"Jueces del Campo," or Judges of the Plains, shall be excepted,
until provision is made for that office by law ; and Provided, also,
that such repeal shall not affect any constitutional laws or acts of
Congress, or any of the stipulations contained in the treaty of peace
between the United States and Mexico, ratified at Queretaro, the
30th day of May, 1848.
15*
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CHAPTER XXXIV.
AN ACT concerning Persons in Custody, under Sentence of Im
prisonment.—[Passed April 22, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as foUmcs :
Persons impri
Section 1. It shall be lawful for the Court of Sessions of any
soned may bo
let to labor on county in which there may be any person in custody, under sentence of
public works.
imprisonment, whether in the state prison or county jail, to cause
such person to labor on any public work within the limits of the
county, for the whole or any portion of the term for which he is sen
tenced.
Persons impri
Sec. 2. It shall be lawful for the Court of Sessions of any county
soned in one
county may be in which there may be any person in custody, under sentence of im
delivered over to
Court of Sessions prisonment, as aforesaid, when thereto requested by the Court of
ofany other
Sessions of any other county, or by the proper authorities of any
county.
incorporated town or city within the state, to cause such person to be
delivered over for the whole or any portion of the term of his im
prisonment, to the Court of Sessions or corporated authorities so
applying, who shall enjoy the same power in regard to the prisoners
so delivered over, as the Court of Sessions from whom such prisoner
was received.
Sec. 3. The Court of Sessions, or proper authorities of any incor
Precautions to
prevent escape
of prisoners so porated town or city, as the case may be, shall take precautions to
set to labor.
prevent the escape of all prisoners whom they may cause to labor on
any public work, as above set forth ; and are authorized to employ
all such overseers, and to use all such means as may be necessary to
that end. The overseers in charge of such prisoners shall have, in
regard to the same, all the powers of jailers, and shall be subject to
the same responsibilities, and be in like manner amenable to the
supervision of the Grand Jury.
Sec. 4. Every prisoner transferred in accordance with the pro
Discharge of
prisoners
transferred for visions of this act, for the whole of the term of his imprisonment,
whole term of shall, at the expiration of such term, be discharged at the place in
imprisonment.
which he may happen to be. It shall be the duty of the Court of
Sessions of any county, or proper authorities of any incorporated
town or city, to whom any prisoner has been transferred for a portion
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only of the term of his imprisonment, to cause such prisoner, on the For part of term.
expiration of such portion of the term aforesaid, to be returned to the
jothorities from whop* he was received. If such prisoner is not so
returned, the overseer or other agent in whose charge the prisoner
may be, shall, from the moment of the expiration of the term for
which such prisoner was transferred, become the overseer or agent of
the authorities to whom such prisoner ought to have been returned, in
the same manner, and with the same responsibilities, as if he had
been originally appointed by said authorities.
Sic. 5. In all cases in which prisoners shall be employed, as Food, clothing,
above provided, in laboring on any public work, it shall be the duty be provided for
of the county or corporation for the benefit of which they are so work?"™ W
employed, to provide them with food and clothing, and lodging suf
ficient for their health and comfort, in as ample a manner as is
required in the " Act concerning Crimes and Punishments."
Sic. 6. Upon the presentation of a written order from the Court of shwu* to <>«■
n ,
*
■
liver prisoners
Sessions, or other authorities empowered
by* this act to cause prisoners
pursuant
r
r
of
session*.to order
to labor on any public work, it shall be the duty of all Sheriffs and
their deputies, jailers, overseers, and others having the custody of
ach prisoners, to deliver the same into the charge of the person in
aid order named, and authorized to receive them.

CHAPTER XXXV.
AN ACT regulating Marriages—[Passed April 22, 1850.]
The People of the State of California, represented in the Senate and
Aifembly, do enact as follows :
Sunos 1. Marriage is considered in law as a civil contract, to Marriage a civil
,.
°
B
contract.
*tuch the consent of the parties is essential.
Sk. 2. All marriages between parents and children, including Certain mar,
i
^
n
i
rianes incestuous
grana-parents and grand-children of every degree ; between brothers and void,
and sisters of the one-half as well as the whole blood ; and between
uncles and nieces, aunts and nephews, are declared to be incestuous,
and absolutely void. This section shall extend to illegitimate as well
88 to legitimate children and relations.
8k. 3. All marriages of white persons with negroes or mulattoes "^foT"11
•re declared to be illegal and void.
mulattoes.
Sbc. 4. Whoever shall contract marriage in fact, contrary to the J^0,"^^'"" or

i
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such marriages prohibitions in the two preceding sections, and whoever shall solemnize
Id fact a
any such marriage, shall be deemed guilty of a misdemeanor, and
upon conviction, shall be punished by fine or imprisonment, or both,
at the discretion of the jury which shall try the cause ; or, if the
conviction be by confession, at the discretion of the Court ; the fine
to be not less than one hundred nor more than ten thousand dollars,
and the imprisonment to bo not less than three months nor more than
ten years.
Marriages
Sec. 5. All marriages contracted without this state, which would
contracted out
of state.
be valid by the laws of the country in which the same were contracted,
shall be valid in all courts and places within this state.
Sec. 6. Every Judge and Justice of the Peace, and every Clergy
Who may per
form marriage man of any denomination, or licensed Preacher of the Gospel, may
ceremony.
perform the ceremony of marriage in this state.
When consent of Sec. 7. No Judge, Justice of the Peace, Clergyman, Preacher of
parent necessary the Gospel, or other person, shall join in marriage any male under
before marriage.
the age of twenty-one years, or female under the age of eighteen
years, without the consent of the parent or guardian, or other person
under whose care and government such minor may be. Any person
who shall violate the provisions of this section shall be deemed guilty
of a misdemeanor, and on conviction, shall be punished by fine not
exceeding one thousand dollars.
Sec. 8. Every person having authority to join others in marriage,
Record of 'mar
riages to be kept
and certificates shall keep a record of all marriages solemnized before him, and
transmitted to within three months transmit a certificate of every marriage (con
Recorder.
taining both Christian names and surnames) to the Recorder of the
county in which the marriage took place ; and any person refusing
or neglecting to make such return within the above required time,
shall forfeit for every offence the sum of one hundred dollars, to be
recovered, with costs, by the Recorder.
Sec. 9. The Recorder shall record all such returns of marriages
Returns of
marriages to
in a book to be kept for that purpose, within one month after receiv
be recorded.
ing the same, for which he shall be allowed, for each entry, two dol
lars. If any Recorder shall neglect or refuse to record, within the
said time, any return to him made, he shall forfeit one hundred dol
lars, to be recovered, with costs, by any person who will prosecute
for the same.
Sec. 10. The books of marriages to be kept by the respective Re
Books of
marriages, etc., corders, and copies of entries therein, certified by him under his of
to be evidence.
ficial seal, shall be evidence in all courts.
Sec. 11. If any person authorized to solemnize any marriage.
Making false
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shall wilfully make a false return of any marriage, or pretended returns a
marriage, to the Recorder, or if* the Recorder shall wilfully make a
false record of any return of a marriage, he shall be deemed guilty
of a misdemeanor, and shall be punished by fine not less than one
hundred nor more than ten thousand dollars, and by imprisonment of
not less than three months nor more than ten years.

CHAPTER XXXVI.
AN ACT concerning Forcible Entries and Unlawful Detainers.—
[Passed April 22, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. No person or persons shall hereafter make any entry Entry into lamia
into lands, tenements, or other possessions, but in cases where entry made! m*y
is given by law, and in such cases, not with strong hand nor with
multitude of people, but only in a peaceable manner ; and if any per
son from henceforth do to the contrary, and thereof be duly convicted,
he shall be punished by fine.
Sec. 2. Any Justice of the Peace shall have authority to in- Justices of the
f
r
"
Peace may in
quire, as hereinafter directed, as well against those who make unlaw- 1"'"* concerning
?
.
,
.
forcible entries
ful or forcible entry into lands, tenements, or other possessions, and and unlawful
detainers, and
detain the same, as against those who, having lawful and peaceful may order ,
i3
,
.
,«..,. restitution.
entry into lands, tenements, or other possessions, unlawfully detain
the same ; and if it be found, upon such inquiry, that an unlawful or
forcible entry hath been made, and that the said lands, tenements, or
other possessions, after a lawful entry, are held unlawfully, then such
Justice shall cause the party complaining to have restitution thereof.
Sec. 3. When any complaint shall be made in writing to any Jus- p£l'j^0a]JslI1,t
tice of the Peace, (1) of any such unlawful or forcible entry, or un- £ a^^Jmonccl
lawful detainer, said Justice shall issue a summons, directed to the
Sheriff or any constable of the county, commanding him to summon
the person or persons against whom such complaint shall have been
made, to appear before the said Justice on a day in such summons
named, which shall not be less than ten days from the day of issuing
such summons, and at the place therein mentioned.
(1) The pleadings must be verified by the oath or affirmation of the party.
See Stat 1851, page 141, Sec. 571.
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Sec. 4. Such summons shall be served upon the person or persons
against whom the same is issued, by delivering a certified copy
thereof to such person or persons, at least two days before the return
day thereof; and the officer serving the same shall make a special
return of the time and manner of serving such summons.
Hearing of
Sec. 5. After the return of the summons, served as hereinbefore
complaint.
provided, and at the time and place appointed in said summons, the
Justice shall proceed to hear and determine said complaint, unless
either party shall demand a jury ; in which case the Justice shall issue
a venire for a jury in the same manner and upon the same terms as is
in other cases provided for trial by jury injustices' Courts, and such
jury shall be sworn as in other cases.
Proceedings
Sec. 6. If, at the time of making of such complaint, it shall be
where party
complained
made to appear that the person or persons against whom said comthe county.
plaint is made, or either of them, are absent from the county, it shall
be the duty of the Justice before whom the same is made, to issue
his summons, as hereinbefore provided, and the same may be served
by leaving a certified copy thereof at the last and usual place of
abode of such person or persons, not less than two days before the
return day thereof, which copy shall be left with some member of the
family, or some person residing at such place, of suitable age and
discretion, to whom the contents thereof shall be explained by the
officer leaving the same, and the officer shall make a special return of
the time and manner of serving said summons, and the suit shall
thereafter proceed, the same as though a personal service were had
of such summons.
Adjournment of
Sec. 7. The Justice may, at his discretion, adjourn any trial under
this act, not exceeding ten days, and when the defendant, his agent
or attorney, shall make oath that he cannot safely proceed to trial,
for want of some material witness, naming him, that he has made
due exertion to obtain such witness, and believes, if an adjournment
be allowed, he will be able to procure the attendance of such
witness, or his deposition, in time to produce the same upon the trial ;
in which case, if such person or persons will give bond, with one or
more sufficient sureties, conditioned to pay the said complainant for
all rent that may accrue during the pending of such suit, and all
costs and damages consequent upon such adjournment, the said Jus
tice shall adjourn said cause for such reasonable time as may appear
necessary, not exceeding three months.
Testimony—how Sec. 8. The testimony of any witness, which may be considered
necessary by either party, may be taken in the same manner, and
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with the like effect, as is provided for the taking of testimony in other
eases in Justices' Courts.
Sec. 9. On the trial, the complainant shall only be required to what compiain, ,
,
„
.
. * .
ant required to
aow, in addition to the forcible entry or detainer complained of, that show on trial,
he was peaceably in actual possession at the time of a forcibly entry,
or was entitled to the possession of the premises at the time of a for
cible holding over. The defendant may show in his defence that he,
or his ancestors, or those whose interest in such premises he claims,
have been in quiet possession thereof for the space of one whole year
together next before the said inquisition, and that his interest therein
is not then ended or determined, and such showing shall be a bar to
the prosecution, and in no case when the title of land is necessarily
involved, shall a Justice of the Peace have cognizance.
Sec. 10. If upon the trial of any complaint under this act, the Jus- Proceedings on
tice or jury shall find the defendant or defendants, or either of them, complainant. •
guilty of the allegations in the complaint, said Justice shall thereupon
enter judgment for the complainant to have restitution of the premi
ss, and shall impose such fine, not exceeding one hundred dollars,
considering all the circumstances, as he may deem just, and shall tax
the costs for the complainant, and may issue execution therefor ; and
the said Justice shall also award and issue a writ of restitution ; but if
the said Justice or the jury find that the person complained of is not
gnfltv, the Justice shall tax the costs against the complainant, and
isac execution therefor.
Sk. 11. If the jury empanelled cannot agree upon a verdict, the where jury canT
i consent oin the
i parties, discharge
i« i
i
not
a*1*8 upon a
Justice
may, with the
them,
andi issue
verdict,
a venire returnable forthwith, or at some other time agreed upon by
the parties.
Sec. 12. In all cases of a verdict by the Justice or jury for the On verdict for
*
complainant,
complainant, the damages shall be assessed as well for waste and in- damages for ^
jury committed upon the premises, as for the rents and profits during assessed, tint,
snch detainer ; and the verdict shall also find the monthly value of and trebled,
the rents and profits of the said premises : and the complainant shall
be entitled to recover treble damages against the persons against whom
.
judgment has been rendered, which damages shall be assessed by the
Justice or jury, and when so assessed shall be trebled by said Justice,
»nd entered as a judgment in the cause upon which execution may
Sec. 13. When any person shall hold over any lands, tenements, or proceedings
other possessions, after the termination of the time for which they are howting over113
"Caused, or let to him or her, or to the person under whom he or she of'theirl'™'' "
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and demand of holds possession, or contrary to the conditions or covenants of the
lease or agreement under which he or she holds, or after any rent
shall become due according to the terms of such lease or agreement,
and shall remain unpaid for the space of three days, in all such cases,
if the lessor, his heirs, executors, administrators, assigns, agent, or
attorney, shall make demand in writing of such tenant, that he or she
shall deliver possession of the premises held as aforesaid, and if such
tenant shall refuse or neglect, for the space of three days after such
demand, to quit the possession of such lands or tenements, or to pay
the rent thereof, due and unpaid as aforesaid, upon complaint therefor
to any Justice of the Peace of the proper county, the Justice shall
proceed to hear, try, and determine the same, in the same manner as
in other cases hereinbefore provided for, but shall impose no fine upon
any such case mentioned in this section.
The preceding
Sec. 14. The preceding section shall not extend to any person
section not to
apply to certain who has, or shall have continued in possession one year after the
termination of the time for which the premises were demised, or
leased, or let to him or her, or those under whom he or she holds
possession, or to any person who continues in possession three years,
quietly and peaceably.
Penalty for not
Sec. 15. Every person summoned as a juror, or subpoenaed as a
attending as
juror or witness. witness, who shall not appear, or who, appearing, shall refuse to
serve or give evidence in any prosecution instituted under this act,
shall forfeit and pay for every such default or refusal, to tho use of
the county, unless some reasonable cause be assigned, such fine not
exceeding twenty dollars, as the said Justice shall think proper to
impose, and execution may be issued therefor.
Appeal—when
Sec. 16. If either party shall feel aggrieved by the verdict of the
and how to be
taken.
jury or decision of the Justice, he may appeal within ten days, as in
other cases tried before Justices of the Peace, and he shall give
bond with two or more sufficient sureties, to be approved by said
Justice, conditioned to pay all costs of such appeal, and abide the
order the Court may make therein, and pay all rent and other dam
ages justly accruing during the pending of such appeal.
Sec. 17. Upon taking such appeal, all further proceedings in the
Appellate Court.
case shall be thereby stayed, and the Appellate Court, in all cases
which are now pending or which may hereafter be brought, shall
proceed to try the case anew, and shall issue all necessary writs and
Laws repealed. process to carry out the provisions of this act. All laws or parts of
laws which require a statement of the case, or evidence, or excep
tions, to be taken before a Justice of the Peace on the trial of »
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case for forcible entry and unlawful detainer, in order to perfect an
appeal, are hereby repealed, and the same shall be tried in the Ap
pellate Court on the evidence introduced before said Appellate
Court. (1)
Sre. 18. If a writ of restitution shall have been issued previous Appeal to »t»y
.
proceeding* on
to the taking of the appeal, the Justice shall give the appellant a writ of re«atutertificate of the allowance of such appeal, and upon the serving of
such certificate upon the officer having such writ of restitution, said
officer shall cease all further proceedings by virtue of such writ, and
if such writ shall not have been completely executed, the parties in
possession shall remain in possession of the premises until the ap
peal shall be determined.
Sec. 19. Ira all cases of appeal
under this act, the Appellate
Proceeding"
"
rr
appeal
not toonbe
Court shall not dismiss or quash the proceedings for want of form jju
for WM>*
only, provided the proceedings have been conducted substantially
according to the provisions of this act.
Sic. 20. Amendments to the complaint, answer, or summons, in Amendment*,
matters of form only, may be allowed by the court at any time be
fore final judgment, upon such terms as may be just, and all matters
of eicuse, justification, or avoidance of the allegations in the com
plaint, may be given in evidence under the answer.
Sre. 21. The following, or equivalent forms, may be used in pro
ceedings under this act, to wit :
SUMMONS.
The People of the State of California
To the Sheriff, or 'o™ of
pummous.
any constable of the county aforesaid :
Whereas A. B., of the county of
hath exhibited unto me,
a Justice of the Peace for said county, a complaint against C. D., of
tie county of
for that the said C. D., of the county of
■
on the
day of
A. D.,
at the county
of
{here insert the substance of the complaint with sufficient
certainty.) You are therefore commanded to summon the said C.
if he be found in your county, to be and appear before me at
my office (or stating the place) on the
day of
A. D.
then and there to make answer unto the complaint aforesaid.
Given under my hand and seal, this
day of
A. D.,
■
E. F., Justice of the Peace.

(1) Amendment inserted from Stat. 1852, p. 158.
16
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WRIT OF RESTITUTION.
SutaUonr" °f
Tne PeoPle of the State of California
To the Sheriff, or any
constable of the county, aforesaid :
Whereas A. B., of the county of
at a Court of Inquiry of
an unlawful or forcible entry, or unlawful detainer (as the case may
be) held at my office (or state the place) in the county aforesaid, on
the
day of
A. D.,
before me, a Justice of the
Peace for the county aforesaid, by the consideration of the court, hath,
recovered judgment against C. D., to have restitution of (here de
scribe the premises, as in the complaint). You are therefore com
manded that, taking with you the force of the county, if necessary,
you cause the said C. D. to be immediately removed from the afore
said premises, and the said A. B. to have peaceable restitution of the
same ; and you are also commanded that, of the goods and chattels of
the said C. D., within said county, you cause to be made the sum of
dollars for the said plaintiff, together with the costs of suit
endorsed thereon, and make return hereof within thirty days from this
date. Given under my hand, this
day of
A. D.,
E. F., Justice of the Peace.

CHAPTER XXXVn.
AN ACT in relation to Money of Accounts of this State.—[Passed
April 4, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The money of account of this state shall be the dollar,
cent, and mill ; and all accounts in the public offices and other public
accounts, and all proceedings in courts, shall be kept and had in
conformity to this regulation.
Sec. 2. Nothing contained in the preceding section shall vitiate or
in other money
affect any account, charge, or entry originally made, or any note,
not vitiated.
bond, or other instrument expressed in any other money of account,
but the same shall be reduced to dollars or parts of dollars as herein
before directed, in any suit thereupon.
Judgment*, etc..
Sec. 3. In all judgments and decrees rendered by any Court of
to be computed
in dollars and Justice for any debt, damages, or costs, and in all executions issued

Money of ac
count to be dol
lar, cent, and
mill.
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thereon, the amount shall be computed as near as may be in dollars
and cents, rejecting smaller fractions, and no judgment or other pro
ceedings shall be considered erroneous for such omission.

CHAPTER XXXVIII.
AN ACT to exempt Vessels coasting within the limits of this State
from paying Pilot Dues. (1)— [Passed April 21, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. From and after the passage of this act, it shall not be certain vcwis
lawful for any person whatsoever to exact and demand pilotage from pUotap!.
any steamer or sail vessel of any kind whatsoever, running from one
port to another within the limits of this state, unless the services of
a pilot should be demanded by the master, owner or owners, of said
vessel, and the services performed by some commissioned pilot ; when
such services are demanded and performed, then the master, owner,
or owners of said vessel shall pay the same fees as other vessels in
similar cases.
Sec. 2. All laws or parts of laws conflicting with this act are conflicting laws
hereby repealed.
Sec. 3. The provisions of this act shall in no manner be so con- what not
affected.
strued as to affect the act entitled "An Act in relation to the appoint
ment of pilots for the bay and harbor of Humboldt."

CHAPTER XXXIX.
AN ACT to prevent the importation of Convicts into this State.—
[Passed April 11, 1850.]
The People of the State of California, represented in Senate and As
sembly, do enact as follows :
Section 1. No captain or master of any vessel, or any other person ^n^™°° ^
or persons, shall knowingly or willingly import, bring, or send, or state any fei™
cause or procure to be imported, brought, or sent, or be aiding or
(1) See ante, page 88.
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assisting therein, into this state, by land or water, any felon, convict,
or person under sentence of death or transportation, or any other
legal disability incurred by a criminal prosecution, except for treason,
or who shall be delivered or sent to him from any prison or place of
confinement in any place without this state.
Penalty for
Sec. 2. Every person who shall offend against any of the pro
visions of the preceding section, shall be deemed guilty of a misde
meanor, and, on conviction thereof, shall be punished by imprisonment
in the county jail, for a term not less than three months, and shall
forfeit any pay, moreover, the sum of one thousand dollars for each
of such convicts so imported, brought, or sent into this state ; one
Application of half of which penalty shall go to him or her who shall sue or prose
penalty.
cute for the same, and the other half to the county in which such
prosecution shall be had.
Commencement
Sec. 3. Thi3 act to take effect and be in force from and after
of act.
thirty days publication of the same in the " Pacific News." (1)

CHAPTER XL.
AN ACT concerning the office ofReporter.—[Passed April 13, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Reporter of SnSection 1. The Justices of the Supreme Court shall, as soon as pracpreme Court to.
.
* .,
be appointed. ticable, appoint some competent person to act as Keporter ot the said
court, who shall hold office until removed by the said Justices for
cause shown.
Be"£ru toPbetera' Sec- 2- 11 8na11 be tne dutv of the 841(1 Reporter to report
published.
m an exact and accurate manner upon sheets regularly numbered in
order: —
First. The names of the parties to each and every action, civil
or criminal, which may be brought before said Court for its de
cision.
Second. A brief statement of the cause of action and of the
proceedings in the case, and a brief statement of the points made by
counsel in each case, and of the authorities cited, subject to the
supervision of the Justices, who are required to see that no matters
(l) Query — Whether this act was ever published 30 days in the "News."
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Aall be introduced in such statement more than are necessary to a
clear understanding of the action.
Third. The opinions of the Justices at length, provided written
opinions are furnished ; if not, an abstract of the opinion of each of
the Justices who may deliver an opinion in the case, subject to their
supervision and correction.
Sec. 3. The Reporter shall cause the reports to be published as ^{J^^ *•
soon as practicable in well bound octavo volumes : each volume to
contain the reports of one year.
Stc. 4. The state of California hereby agrees with said Reporter j^'*0toiJ),n^hlf*
to purchase of him one hundred and fifty volumes of each volume of e"ch volume or
•
reports.
reports so published at the price of sixteen dollars per volume, to be
distributed according to law.
Sec. 5. Any Reporter, duly appointed, may avail himself of the Any quitted rc-jt i •
i f
■
i A
„
... porter may arall
offers herein made by executing to the kovernor, for the use of the him«if of offer
state of California, a bond with two sufficient sureties to be approved bond u specified
by him, in the penal sum of two thousand dollars, conditioned that
he will within a reasonable time after reports sufficient in quantity to
form a volume, according to the law, have been collected, and from
time to time, according to law, cause said reports to be published and
bound according to law, and that he will deliver to the Secretary of
State of the state of California, for the use of said state, the number
of volumes contracted for by law at the price specified by law. On
the delivery of said volumes to the Secretary of State the Re
porter shall be paid out of any money in the State Treasury not
otherwise appropriated ; and the certificate of the Secretary of State
shall be sufficient authority for the Comptroller to audit the account.
Sec. 6. It shall be the duty of the Secretary of State, as soon as Secretary of
Tolumes of the reports are delivered to him according to law, to judges of receipt
inform each of the Justices of the Supreme Court and each of the ScilwropiM on
Judges of the District and County Courts, that such volumes have reonertteen received by him, and that they are ready for distribution ; and
it shall be his duty to deliver to each one of said Justices and Judges,
upon their application, one volume of all numbered volumes, as he
may receive them, which the said Justices and Judges shall hand
over to their successors in office.
Sec. 7. Each volume of such reports, and no other report or Volumes of re• evidence
•i
ii matters andii.
prt'sump-of
feports, shall be presumptive
of all
things ports
tire eridence
therein contained in all Courts of Law within this state.
16"

186

COMPILED LAWS OF CALIFORNIA.

CHAPTER XLI.
AN ACT adopting the Common Law.—[Passed April 13, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Common
of , The. common law of England,
»»-i—h tolawrule
. . so far as it is not repugnant to or
decisions of
inconsistent with the constitution
constituti of the United States, or the consti
tution or laws of the state of California,
shall be the rule of decision
1
in all the courts of this state.

CHAPTER XLII.
AN ACT to regulate Descents and Distributions.— [Passed
April 13, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Estates
of intesSection 1. When . any person, haying
tates—how
dls. .. ..title
. to any • estate not
, othcrtributed.
wise limited by marriage contract, shall die intestate as to such estate,
it shall descend and be distributed, subject to the payment of his or
her debts, in the following manner : 1. If there be a surviving hus
band or wife, and only one child, or the lawful issue of one child, in
equal shares to the surviving husband or wife, and child, or issue of
such child. (1) If there be a surviving husband or wife, and more
than one child living, or one child living, and the lawful issue of one
or more deceased children, one third to the surviving husband or wife,
and the remainder in equal shares to his or her children, and to the
lawful issue of any deceased child, by right of representation. If
there be no child of the intestate living at his or her death, the re
mainder shall go to all of his or her lineal descendants ; and if all
the said descendants are in the same degree of kindred to the intes
tate, they shall share equally, otherwise they shall take according to
the right of representation. 2. If he or she shall leave no issue, the
estate shall go in equal shares to the surviving husband or wife, and
to the intestate's father. If he or she shall leave no issue, or hus(1) See Stat. 1850, page 255. Sec. 11.
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hand or wife, the estate shall go to his or her father. 3. If there
he no issue, nor husband, nor wife, nor father, then in equal shares to
the brothers and sisters of the intestate, and to the children of any
deceased brother or sister, by right of representation: Provided,
that if he or she shall leave a mother also, she shall take an equal
share with the brothers and sisters. 4. If the intestate shall leave no
issue, nor husband, nor wife, nor father, and no brother or sister living
at his or her death, the estate shall go to his or her mother, to the
exclusion of the issue, if any, of deceased brothers or sisters. 5. If
the intestate shall leave a surviving husband or wife, and no issue,
and no father, mother, brother, or sister, the whole estate shall go to
the surviving husband or wife. 6. If the intestate shall leave no
issue, nor husband, nor wife, and no father, mother, brother, nor sis
ter, the estate shall go to the next of kin in equal degree : excepting,
that when there are two or more collateral kindred in equal degree,
but claiming through different ancestors, those who claimed through
the nearest ancestors shall be preferred to those claiming through an
ancestor more remote : Provided, however, 7. If any person shall
die, leaving several children, or leaving one child, and the issue of
one or more other children, and any such surviving child shall die,
under age, and not having been married, all the estate that came to
the deceased child by inheritance from such deceased parent, shall
descend in equal shares to the other children of the same parent, and
to the issue of any such other children who shall have died, by right
of representation. 8. If, at the death of such child, who shall die
under age, and not having been married, all the other children of his
said parent shall also be dead, and any of them shall have left issue,
the estate that came to such child by inheritance from his said parent
shall descend to all the issue of other children of the same parent ;
and if all the said issue are in the same degree of kindred to said
child, they shall share the said estate equally, otherwise they shall
take according to the right of representation. 9. If the intestate
shall leave no husband or wife, nor kindred, the estate shall escheat
to the state, for the support of common schools.
Sec. 2. Every illegitimate child shall be considered as an heir of illegitimate ohua
.
iii,.
• .
.
/>
mayboheirin
the person who shall, in writing, signed in the presence of a compe- eortain eventa.
tent witness, have acknowledged himself to be the father of such
child ; and shall in all cases be considered as heir of his mother, and
shall inherit his or her estate, in whole or in part, as the case may
be, in the same manner as if he had been born in lawful wedlock ;
but he shall not be allowed to claim, as representing his father or
mother, any part of the estate of his or her kindred, either lineal or
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collateral, unless, before his death, his parents shall have intermar
ried, and his father, after such marriage, shall have acknowledged
him as aforesaid, or adopted him into his family ; in which case such
child and all the legitimate children shall be considered as brothers
and sisters, and on the death of either of them, intestate, and without
issue, the others shall inherit his estate, and he theirs, as hereinbefore
provided, in like manner as if all the children had been legitimate ;
saving to the father and mother respectively, their rights in the
estates of all the said children, as provided hereinbefore, in like
manner as if all had been legitimate. The issue of all marriages
deemed null in law, or dissolved by divorce, shall be legitimate.
Estate of iiiegiti- Sec. 3. If any illegitimate child shall die intestate, without lawful
mate child dying t
t
,1
, ,•
1
•
intestate without issue, his estate shall descend to his mother, or, in case of her decease,
issue—how dis.
tributed.
to her heirs at law.
Degrees
of
kingEC- 4 The degrees
of kindred shall be computed
accordingo to the
area—how com°
r
puted.
rules of the civil law, and kindred of the half blood shall inherit
equally with those of the whole blood, in the same degree, unless the
inheritance come to the intestate by descent, devise, or gift of some
one of his ancestors, in which case all those who are not of the blood
of such ancestors, shall be excluded from such inheritance.
Wet?meConn'e». ^ECesta*e> rea^ or personal, that may have been given by
tate to be con- tne intestate in his lifetime, as an advancement to any child, or other
sldered in distrl'
J
1
buting his estate, lineal descendant, shall be considered as a part of the estate of the
intestate, so far as it regards the division and distribution thereof
among his issue, and shall be taken by such child, or other lineal de
scendant, towards his share of the estate of the intestate,
where advanceSec. 6. If the amount of such advancement shall exceed the share
share of party to of the heir so advanced, he shall be excluded from any further porhe is to be ex- ' tion, in the division and distribution of the estate, but he shall not be
ther portion.
required to refund any part of such advancement ; and if the amount
so received shall be less than his share, he shall be entitled to as much
more as will give him his full share of the estate of the deceased.
what|ifts to be
Sec. 7. All gifts and grants shall be deemed to have been made in
ments.
advancement, if they are expressed in the gift or grant to be so made,
or if charged in writing by the intestate as an advancement, or ac
knowledged in writing as such, by the child or other descendant.
Value of adSec. 8. If the value of the estate so advanced, shall be expressed
vancements—
• , i
i^iii*
how estimated, in the conveyance, or in the charge thereof made by the intestate, or
in the acknowledgment of the party receiving it, it shall be consid
ered as of that value, in the division and distribution of the estate :
otherwise, it shall be estimated according to its value when given, as
nearly as the same can be ascertained.
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Sh\ 9. If any child, or other lineal descendant so advanced, shall Effect of addie before the intestate, leaving issue, the advancement shall be taken where party so
into consideration, in the division and distribution of the estate, and before intestate,
the amount thereof shall be allowed accordingly, by the representa- le,TinB iMue'
tires of the heirs so advanced, in the like manner as if the advance
ment had been made directly to them.
Sk. 10. The xprovisions of this act, as to the inheritance of the inheritance
husband andby
ksband and wife from each other, apply only to the separate prop- »if« from each
erty of the intestate.
Sk. 11. Inheritance or succession "by right of representation," where inheri.
tance by right of
takes place when the descendants of any deceased heir take the same representation
siare or right in the estate of another person that their parents would
iave taken if living. Posthumous children are considered as living
it the death of their parents.

CHAPTER XLIII.
AN ACT concerning the office of Surveyor General. (1)—[Passed
April 17, 1850.]
People of the State of California, represented in Senate and
Assembly, do enact as follows :
Sktion 1. The Surveyor General shall keep an office at the seat snneyor Genep
*
*
ral'a office—
ot government, which office shall be open every day (Sundays cx- where kept and
«pted), from the hours of 10 o'clock A. M., to 4 o'clock P. M. He ° "
shall not leave the state, except in performance of his official duties, Not *°
ithoat permission x>{ the Governor.
Sk. 2. He shall be commissioned by the Governor ; but, before To be commi*....
*ionedtakc^oath
by Gover-of
s*a. commission
shall issue, and before entering upon his duties, he nor,
^ take the oath of office, and execute a bond to the state in the bond!
penal (ram of ten thousand dollars, conditioned for the faithful per
formance of all the duties of his office.
See. 3. He shall, when required by law, make an accurate and To nMke *antrcomplete survey, by astronomical observations and linear surveys, of
4e boundaries of the state as declared by the constitution, or as may
k hereafter determined by the Congress of the United States and
*« people of this state.
(') Stat 1851, p. 416, Sec 5, and Stat. 1852, p. 49, Sec. 1, and p. 117, Sec. 1.

190

COMPILED LAWS OF CALIFORNIA.

Maps of state.
what to be
marked on map.

Sec. 4. He shall make an accurate map of the state.
Sec. 5. When required by law, he shall survey, and, when neces,
, . . .
sary, designate by plainly visible marks, or monuments, and shall
describe on the map of the state, the boundary lines of the several
counties and incorporated cities and towns in the state ; and when a
boundary line of the state or of any county intersects with or passes in
the immediate vicinity of the coast, or of any lake, stream, range of
hills or mountains, or other conspicuous object on the surface of the
earth, he shall, by the proper observations, determine the place of
such intersection, or the distance and bearing from the said boundary
line of such point of said object as may be nearest to said boundary
line, and will best serve as a distinguishing landmark. He shall also
determine and describe on the map of the state the length and course
of every important stream and lake, and of every important range
of hills or mountains, and the greatest elevation or highest peak
UDeTbetwera"7 hereof, within the limits of any county. When called upon by the
counties.
county authorities of any county, he shall run any boundary line, or
portion of a line, between such county and an adjoining county.
To preserre
Sec. 6. The Surveyor General shall preserve in his office at the
d^ver'sameto'0 seat of government and deliver to his successor all books, maps,
plans, drawings, levels, surveys, and field notes, in any way pertain
ing to his official duties, and shall deliver as aforesaid all instru
ments and other things belonging to his office.
May require
Sec. 7. The Surveyor General is authorized to require the county
county surveyors
.....
..
- , .
.
to assist him. surveyors to assist him within the limits of their respective counties,
Compensation in -the execution of any surveys called for by this act ; and the
surTCyors.
county surveyors when so employed shall receive from the state the
same compensation which they are entitled to demand from individ
uals of their respective counties for the performance of the like
services.
chief Engineer
Sec. 8. The Surveyor General shall be chief engineer and comand commission- ..
« .
..
. , ,
,.
.
crs of internal missioner of internal improvements, and is authorized from time to
mayremSoyts time, when necessary to the discharge of his duties, to employ a corndraughtsmen. petent; person to act as draughtsman, provided that the sum to be ex
pended in this manner shall not exceed two thousand dollars for the
current year one thousand eight hundred and fifty. The said sum is
hereby appropriated to be paid out of any money in the treasury not
otherwise appropriated. The expenditures of the Surveyor General
herein provided for shall be verified by an account signed by the per
son employed, certified by the Surveyor General to be correct and
necessary, and audited by the Comptroller beforo the same shall be
paid by the Treasurer.
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Sic. 9. He shall deliver to the Governor annually, on or before To deliver annuthe fifteenth day of December, his report, which shall contain,—
ernor oa matters
1st. An accurate statement of the progress he may have made in *pecUlo(1" '
the execution of the surveys enjoined on him by law, and in the pre
paration of the map of the state.
2d. Plans and suggestions for the improvement of the internal
navigation of the state, and for the construction and improvement of
roads, turnpikes, railroads, canals, and aqueducts ; also, plans and
suggestions for the planting, preservation, and increase of forests of
timber trees, for the draining of marshes, prevention of overflows,
ami the irrigation of arable lands, by means of reservoirs, canals,
artesian wells, or otherwise.
3d. An estimate of the aggregate quantity of land belonging to
tie state, and the best information he may be able to obtain as to
tie characteristics of the same.
4th. An estimate of the aggregate quantity of all lands used for,
or adapted to tillage and grazing within this state, and each county
of the state, together with a description of the locations in which the
same may be situated.
5th. An estimate of the aggregate number of horses, cattle, sheep
and swine within the state, and each county of the state.
6th. An estimate of the aggregate quantity of wheat, rye, maize,
potatoes, grapes, and other agricultural productions of the preceding
year, together with, his views as to the presence, cause, and remedy
of any diseases, or other mischief preventing a full and proportionate
return and increase of the same.
"th. An estimate of the aggregate quantity of all mineral lands
»ithin the state and each county of the state, and the quantity and
Take of each mineral produced during the preceding year, together
wth a description of the localities in which such minerals may be
found.
8th. All facts which may be within his personal knowledge, or
which he may learn from reliable sources, and which may, in his
opinion, be calculated to promote the full development of the re
sources of the state.
Sk. 10. He shall address a circular letter to the County Survey- To obtain quar.
.,them, and.....
, a county
torly reports
from
ors and, nLounty Assessors, instructing
it is hereby made
eurveyora
part of their official duties, to use their utmost diligence in collecting
information relative to each and every matter mentioned in the ninth
section of this act, and to transmit to him quarterly, at the seat of
government, a report in writing, setting forth the result of their
inquiries.
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Reports «o obtransmuted to
Governor.

Sec. 11. He shall, with his Annual Report, transmit to the
Governor all reports which he may have received from his deputies,
and other persons, as mentioned in the tenth section of this act.
To
deliver
annnSec. 12. The Surveyor
al estimate of
* ,General• shall annually, on or before the
for en- first day of December, deliver to the Comptroller an estimate, with
specifications, of the necessary expenditures of his office during the
succeeding year.
To perform anSec. 13. He shall perform all such other and further duties as
ties required by
x.
law.
may be prescribed to him by law.
vacancy in pace sKC. 14. In cage 0f the death, sickness, absence from the Btate,
—how supplied.
removal from office, or impeachment of the Surveyor General, the
Governor shall issue his proclamation, appointing the earliest practi
cable day for the election of a Surveyor General, to hold the office
for the balance of the unexpired term ; unless the death, sickness,
absence from the state, removal from office, or impeachment of the
Surveyor General, shall occur within six months of the close of the
term for which he shall have been elected, in which case the Gover
nor shall appoint some suitable person to act as Surveyor General
until such absence or disability shall cease, or for the remainder of
the said term ; and the person so appointed shall take the same oath,
and give the same bond, which is by law required of the Surveyor
General.
CHAPTER XLIV.
AN ACT to define the duties of County Clerk. (1)—[Passed April
18, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
SSJctorkrf"
pro'bltoc'ourts
and^uruof
county cierk to
offlcp°ana give
bonds.

Section 1. The County Clerk of each county in this state shall be
ex Officio Clerk of the District Court, Court of Sessions, and Probate
Court of his county. (2)
Sec. 2. Each County Clerk shall take the oath of office, and give
bond to the state of California in the form prescribed by the " Act
concerning the official bonds of Officers," conditioned for the faithful
performance of the duties of his office. (3) The penalty of the bond
(1) Stat 1851, page 417, Sec. 14.
(2) Stat. 1852, page 32, Sec. 64 and page 145, Sec. 3.
(3) See page 97, Sec. 1.
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to be given by each County Clerk shall be as follows : In the coun
ties of San Francisco and Sacramento, thirty thousand dollars ; in
the counties of Calaveras, £1 Dorado, and Tuolumne, twenty thousand
dollars; in the counties of Monterey, Santa Clara, Los Angeles,
Tuba, Sutter, San Joaquin, and Mariposa, twelve thousand dollars.
In each of the other counties of the state, six thousand dollars.
Sec. 3. Each County Clerk may appoint one or more deputies, County ciorks
who shall have the same power in all respects as their principal. The deputies?111'
appointment shall be in writing and signed by the County Clerk, and
shall be filed in the office of the Recorder of the county ; he may
revoke the appointment of any deputy at will by writing filed in the
same office. Each deputy before entering on his duties shall take the Deputies to take
oath of office, which shall be endorsed on his appointment.
Sec. 4. The County Clerk may take from each of his deputies a county cicrk
,
may take bond
bond with sureties for the faithful performance of his duties ; but the f™^deputies,
Clerk and the sureties on his official bond shall be liable for all the their acts,
official acts of each deputy.
Sk. 5. All processes issued by any deputy clerk shall be issued in
^m«d b>'
the name of the principal.
Sec. 6. The County Clerk shall either by person or by deputy at- County ciork or
tend each term of the County Court, District Court, Probate Court, each term of
and Court of Sessions, held in his county.
Sec. 7. The County Clerk shall keep his office at the county seat county clerk's
of his county, and shall take charge of and safely keep or dispose of at county •eat'
according to law all books, papers, and records, which may be filed or
deposited in his office.
Sec. 8. He shall issue all writs and processes required to be issued duties of county
from any court of which he is clerk ; he shall enter, under the direc
tions of the court, all orders, judgments, and decrees proper to be
entered; and shall keep in each of said courts a docket in which shall be entered the title of each cause, with the date of its com
mencement, a memorandum of every subsequent proceeding in said
ranse, with the date thereof, and a list of all the fees charged in the
cause, and shall keep such other books of record as may be required
by law or by the rules of the court. (1)
Sec. 9. For any wrongful act or any omission to perform any duty f£{J[ltJ)c'a^k
imposed on him by law, the Clerk shall be liable on his bond to any amrriewd for
. .
wrongful act.
person .injured.
Sic. 10. If any clerk shall knowingly and wilfully do any act con- wilfully failing;
tary to the duties of his office, or shall knowingly and wilfully fail tteaai ■
(1) Stat. 1851, page 36, Sec. 6, 7, 8, 9, 10.
IT
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to perform any act or duty required of him by law, he shall be deem
ed guilty of a misdemeanor, and on conviction shall be fined in any
sum not exceeding two thousand dollars, and may be removed from
office.
cierk» and Depu- Sec. 11. No clerk or deputy clerk shall be permitted to practise as
ti» m Attorney an attorney or counsellor at law in any action or proceeding in any
or coimsfi.
court whatever : for violating the provisions of this section he shall
be deemed guilty of a misdemeanor.

CHAPTER XLV.
AN ACT to prescribe the duty of Constables.—[Passed April 19,
1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Persons elected
Section 1. Every person elected to the office of Constable shall
^bonds'!1 and take the oath of office, and give bond, to be approved by the County
Judge of his county, conditioned for the faithful performance of the
duties of his office. The bond shall be in such penalty as the County
Judge may direct, and after approval shall be filed and recorded in
the office of the County Clerk,
constable to
Sec. 2. The Constable shall attend the Courts of Justices of the
attend justices'
_
..
_
. _
Courts, execute- Peace of his township, whenever required, and within his township
or
gero execute all lawful orders made by them, and execute and return all
writs and processes directed to him by such Justice, or any lawful
authority ; and shall serve within his township and return all notices
" placed in his hands for service, relating to any suit or proceeding in
any court of this state. (1)
Laws relating to
Sec. 3. In regard to the execution, service, and return of orders,
Sherifts to apply
to constable.
writs, processes, and papers, where there are no positive provisions of
law prescribing his duties, he shall be governed by the laws relating
to Sheriffs, so far as they are applicable.
Failing to return Sec. 4. For failing or refusing to return, as required by law, any
writ or process issued by a Justice of the Peace, or any paper con
nected with any suit or proceeding before such Justice, he shall be
liable to pay the party at whose instance the suit or process has issued,
or for whom the paper is to be served, the sum of fifty dollars, to be
Stat. 1852, page 68, Sec. 3, and page 111, Sec. 26.
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recovered of him and his sureties, by motion, before a Justice of the
Peace of his township ; five days notice of the motion having been
given.
Sec. 5. If any Constable to whom any writ of execution shall have Neglecting t«
levy and sell on
been delivered shall neglect or refuse, after being required by the execution,
creditor, his agent or attorney, to levy upon or sell any property of
the defendant which is liable to be levied upon and sold, he and the
sureties in his bond shall be liable to the creditor for the value of
such property.
Sec. 6. If any Constable shall neglect or refuse to pay over any Neglecting to pay
.
...
over moneys
money in his hands, which he has collected or received in his official received,
capacity, when demanded by the person entitled thereto, the amount
thereof, with thirty-five per cent, damages, and interest at the rate of
ten per cent, per month from the time of demand, may be recovered
from such Constable and his sureties, as provided in the fourth section
of this act.
Sec. 7. For any official act, or any omission to perform any duty FaiUngto porrequired of him by law, the Constable shall be liable on his bond to ac™ *°y °
any person injured.
Sec. 8. Constables shall be conservators of the peace within their comervators of
the peace.
respective townships.
Sec. 9. Any Constable who shall be guilty of any manifest and J^nllIt-T for ^uwilful negligence, or shall in the administration, or under color of his etc.
office, be guilty of any oppression or wrongful act, shall, upon convic
tion, be fined in any sum not exceeding two thousand dollars.
Sec. 10. No Constable shall be permitted to practise as an Attor- Not to practiw
ney or Counsellor at law before the Court of any Justice of the Peace
of his township. For violating the provisions of this section, he shall
be deemed guilty of a misdemeanor.
CHAPTER XLVI.
AN ACT concerning Coroners. (1)—[Passed April 19, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Every person who may be chosen Coroner of any county, Tm^k^>l*'h of
shall, before he enters upon the discharge of the duties of his office,
take the oath of office prescribed by the constitution of this state, and
give bond in the sum of five thousand dollars.
(1) See Stat. 1851, page 417, Sec. 14.
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Sec. 2. The Coroner shall perform the duties of Sheriff in all cases
where the Sheriff is interested, or otherwise incapacitated from serv
ing ; and also in cases of a vacancy by death, resignation, or other
wise, in the office of Sheriff, the Coroner shall discharge the duties of
such office until a Sheriff is elected and qualified.
Actings* Sheriff, Sec. 3. Whenever the Coroner acts as Sheriff, he shall possess the
to have tike
power.
powers, and perform all the duties of Sheriff and shall be liable on
his official bond in like manner as a Sheriff would be, and shall be
entitled to the same fees as are allowed by law to the Sheriff for
similar services.
To inquire into
Sec. 4. When a Coroner has been informed that a person has
cause of death.
been killed, or has committed suicide, or has suddenly died under
such circumstances as to afford a reasonable ground to suspect that
his death has been occasioned by the act of another, by criminal
means, he shall go to the place where the body is, and forthwith sum
mon not less than nine, nor more than fifteen persons, qualified by
law to serve as jurors, to appear before him forthwith at the place
where the body of the deceased is, to inquire into the cause of the
death.
Penalty for nonSec. 5. Every person summoned as a juror, who shall fail to
attendance ou
Coroner's jury. appear without having a reasonable excuse, shall forfeit any sum not
exceeding one thousand dollars, to be recovered by the Coroner in
the name of the people of the state, before any Justice of the Peace,
in the proper township, and when collected, to be paid over to the
County Treasurer for the use of the County.
Sec. 6. When six or more of the jurors attend, they shall be sworn
Oath ofjurors.
by the Coroner to inquire who the person was, and when, where, and
by what means he came to his death, and into the circumstances at
tending his death ; and to render a true verdict thereon, according to
the evidence afforded them, or arising from the inspection of the
body.
Coroner may
Sec. 7. The Coroner may issue subpoenas for witnesses, return
issue subpoenas,
and may
able
forthwith, or at such time and place as he may appoint, which
summon surgeon,
etc , to inspect may be served by any competent person. He must summon and
body.
examine as witnesses, every person, who, in his opinion, or that of
any of the jury, has any knowledge of the facts, and he may summon
a surgeon or physician to inspect the body, and give a professional
opinion as to the cause of the death.
Disobeying
Sec. 8. A witness served with a subpoana may be compelled to at
subpoena.
tend and testify, or punished by the Coroner for disobedience, in
like manner as upon a subpajna issued by a Justice of the Peace.
Verdict and
Sec. 9. After inspecting the body and hearing the testimony, the
inquisition.
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jury shall render their verdict and certify the same by an inquisition in
writing, signed by them, and setting forth who the person killed is,
and when, where, and by what means he came to his death ; and if he
was killed, or his death occasioned by the act of another by criminal
means, who is guilty thereof.
Sec. 10. The testimony of the witnesses examined before the Coro- Testimony to be
ner's jury shall be reduced to writing by the Coroner, or under his ing ana filed,
direction, and shall be forthwith filed by him, with the inquisition,
in the office of the Clerk of the District Court of the county.
Sec. 11. If, however, the person charged with the commission of inquisition may
the offence be arrested before the inquisition can be filed, the Coroner magistrate,
shall deliver the same, with the testimony taken, to the magistrate
before whom such person may be brought, who shall return the same,
with the depositions and statement taken before him, to the office of
the Clerk of the District Court of the county.
Sec. 12. If the jury find that the person was killed by another, Coroner may
under circumstances not excusable or justifiable by law, or that his arrest party
•
. .
i round guilty of
death was occasioned by the act of another by criminal means, and offence,
the party committing the act be ascertained by the inquisition, and
be not in custody, the Coroner shall issue a warrant, signed by him,
with his name of office, into one or more counties as may be necessary
for the arrest of the person charged.
Sec. 13. The Coroner's warrant shall be in substantially the fol- Form of warrant,
lowing form : " County of
. The People of the State of Cali
fornia, to any Sheriff, Constable, Marshal, or Policeman in this state:
An inquisition having been this day found by a Coroner's jury before
me, stating that A. B. has come to his death by the act of C. D. by
criminal means (or as the case may be, as found by the inquisition),
you are therefore commanded forthwith to arrest the above named
C. D. and take him before the nearest or most accessible magistrate
in this county. Given under my hand this
day of
, A.
D. , 18 . E. F. Coroner of the county of
Sec. 14. The Coroner's warrant may be served in any county, and ^!^tof
the officers serving it shall proceed thereon in all respects, as upon
a warrant of arrest on an information before a magistrate, except
that when served in another county, it need not be endorsed by a
magistrate of that county.
Sec. 15. The Coroner must, within thirty days after an inquest ^''"""i^,
upon a dead body, deliver to the County Treasurer any money °r g^j^'J of
other property which may be found upon the body, unless claimed in
the mean time by the legal representatives of the deceased. If he fail
IV
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to do so, the Treasurer may proceed against the Coroner, to recOTer
the same, by a civil action in the name of the county.
Property to be
Sec. 16. Upon the delivery of money to the Treasurer, he shall
placed to credit place it to the credit of the county. If it be other property, he shall,
(.f<ouutv.
within thirty days, sell it at public auction, upon reasonable public
notice, and shall, in like manner, place the proceeds to the credit of
the county.
ro'JJrraenkitives
^ec.
^
money m tne treasury be demanded within six
of deceased.
years by the legal representatives of the deceased, the Treasurer
shall pay it to them, after deducting the fees and expenses of the
Coroner and of the county in relation to the matter, or the same may
be so paid at any time thereafter, upon the order of the Court of
Sessions of the county.
a"ountf of
Sec. 18. Before auditing and allowing the account of the Coroner,
coroner.
^ (jourt 0f Sessions shall require from him a statement in writing,
of any money or other property found upon persons on whom inquests
have been held by him, verified by his oath, to the effect that the
statement is true, and that the money or property mentioned in it
has been delivered to the legal representatives of the deceased, or to
the County Treasurer.
Justice of the
gEC 19 jf tne 0gjce 0f Coroner be vacant, or he be absent, or
Peace may
7
corou™iuccr^°n unaDle to attend, the duties of his office may be performed by any
CMe"Justice of the Peace of the county, with the like authority, and sub
ject to the same obligations and penalties as the Coroner.
Fees of coroner.
SEC- 20. In the counties of San Diego, Los Angeles, Santa Bar
bara, San Luis Obispo, Sonoma, Santa Clara, Monterey, a Coroner
shall receive five dollars for each inquest he may hold, and twenty
cents for each mile necessarily travelled to hold an inquest. In all
other counties of the state a coroner shall receive ten dollars for each
inquest he may hold, and twenty-five cents for each mile necessarily
travelled to hold an inquest. Coroners' fees shall be county
charges. (1) (2)
Fees of Justice
Sec. 21. A Justice of the Peace, acting as Coroner, shall be en
acting as coroner. ,
ii.i
titled to the same lees, payable in the same manner.
Duty incase of
Sec. 22. When an inquest shall be held by the Coroner, and no
person shall offer to take charge of the body of the deceased, it shall
be his duty to cause said body to be decently interred, and in case
that there shall not be sufficient property belonging to the estate of
the deceased, to pay the necessary expenses of the said burial, said
(1) Amendment inserted from Stat. 1852, page 167.
(2) See Stat 1851, page 41, Section 37.
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expenses shall be a legal charge upon his county. The Coroner shall compensation
be entitled to receive the sum of two dollars out of his County
Treasury, for attending to the burial of such dead body. (1)

CHAPTER XLVII.
AN ACT concerning Fraudulent Conveyances and Contracts. —
[Passed April 19, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
CHAPTER I.
OF FRAUDULENT CONVEVANCE3 AND CONTRACTS RELATIVE TO LAND.
Section 1. Every conveyance of any estate, or interest inlands, or Fraudulent deeds
Toid as itpainst
the rents and profits of lands, and every charge upon lands, or the subsequent purchasers for Talue.
rents and profits thereof, made or created with the intent to detraud
prior or subsequent purchasers for a valuable consideration of the
same lands, rents, or profits, as against such purchasers, shall be
void.
Sec. 2. No such conveyance or charge shall be deemed fraudulent Except those
in favor of a subsequent purchaser, who shall have legal notice notice, unless
.
.
grantee prlTY
thereof at the time of his purchase, unless it shall appear that the to fraudgrantee in such conveyance, or person to be benefited by such charge,
was privy to the fraud intended.
Sec. 3. Every conveyance or charge of or upon any estate or inte- Deed, with
rest in lands, containing any provision for the revocation, determina- relocation, ?oid
•
.
«
•
,
*
Sffaiust subsetion, or alteration of such estate, or interest, or any part thereof, at quent purchasers
for Talue.
the will of the grantor, shall be void as against subsequent purchasers
from such grantor for a valuable consideration, of any estate or
interest so liable to be revoked, or determined, although the same be
not directly revoked, determined, or altered by such grantor by
virtue of the power reserved or expressed in such prior conveyance
or charge.
Sec. 4. When a power to revoke a conveyance of lands, or the Persons to whom
rents and profits thereof, and to reconvey the same, shall be given to Son^and'reconany person other than the grantor in such conveyance, and such Jot Mngth"'
person shall thereafter convey the same lands, rents, or profits, to a m^ei^wSof
purchaser for a valuable consideration, such subsequent conveyance reconTe5'lmi:e(1) Additional section from Stat. 1852, page 167.
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No interest in
ie^sforCone

shall be valid in the same manner, and to the same extent, as if the
power of revocation were recited therein, and the intent to revoke the
former conveyance expressly declared.
Sec. 5. If a conveyance to a purchaser, under either of the two
.
>
ii
ii*»
t
■•
last preceding sections, shall be made before the person making the
,„,.,,
,.
„
. , „
same shall be entitled to execute his power of revocation, it shall
nevertheless be valid from the time the power of revocation shall
actually vest in such person, in the same manner and to the same
extent as if then made.
Sec. 6. No estate or interest in lands, other than leases for a term
not exceeding one year, nor any trust or power over or concerning

oScrSsethan
by deed.

lands, or in any manner relating thereto, shall hereafter be created,
granted, assigned, surrendered, or declared, unless by act or oper

Conveyance
under either of
last sections to
takeeflectfrom
vesting of power

ation of law, or by deed, or conveyance in writing, subscribed by the
party creating, granting, assigning, surrendering, or declaring the
same, or by his lawful agent thereunto authorized by writing.
Last section not
Sec. 7. The preceding section shall not be construed to affect in
norTxtinguish-18' any manner the power of a testator in the disposition of his real
implication?'" °7 estate by a last will and testament, nor to prevent any trust from aris
ing or being extinguished by implication or operation of law.
contracts for
Sec. 8. Every contract for the leasing for a longer period than one
than one yea™ year, or for the sale of any lands, or any interest in lands, shall be
StercsTin Un&* void, unless the contract, or some note or memorandum thereof exwriting!10' ta
pressing the consideration, be in writing, and be subscribed by the
party by whom the lease or sale is to be made,
instruments may Sec. 9. Every instrument required to be subscribed by any person,
party or'agent.07 under the last preceding section, may be subscribed by the agent of
such party, lawfully authorized.
Not applicable to Sec. 10. Nothing contained in this chapter shall be construed to
performance.
abridge the powers of courts to compel the specific performance of
agreements, in cases of part performance of such agreements.
CHAPTER II.
OF FRAUDULENT CONVEYANCES AND CONTRACTS, RELATIVE TO GOODS,
CHATTELS, AND THINGS IN ACTION.
gMd^ndT'hat
Section. 11. All deeds of gift, all conveyances, and all transfers or
assignorvofd'as ass'gnments> "verbal or written, of goods, chattels, or things in action,
against creditors, made in trust for the use of the person making the same, shall be
void as against the creditors existing or subsequent of such person.
Certain agreeSec. 12. In the following cases, every agreement shall be void, unments void unless
'
1
.
.
in writing and less such agreement, or some note or memorandum thereof, expressing
signed.
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the consideration, be in writing, and subscribed by the party charged
therewith : 1. Every agreement that by the terms is not to be per
formed within one year from the making thereof : 2. Every special
promise to answer for the debt, default, or miscarriage of another :
3. Every agreement, promise, or undertaking, made upon considera
tion of marriage, except mutual promises to marry.
Sec. 13. Every contract for the sale of any goods, chattels, or Requisites of
*
ii
contract for sals
things in action, for the price of two hundred dollars or over, shall or goods, etc., to
,
.,
,
,
in,
■
, the value of 8200
be void, unless, 1st, a note or memorandum ot such contract be made or more,
in writing, and be subscribed by the parties to be charged therewith ;
or, 2d, unless the buyer shall accept or receive part of such goods, or
the evidences, or some of them, of such things in action ; or, 3d, un
less the buyer shall at the time pay some part of the purchase money.
Sec. 14. Whenever any goods shall be sold at auction, and the Sales by auction,
auctioneer shall, at the time of sale, enter in a sale book, a memoran
dum, specifying the nature and price of the property sold, the terms
of the sale, the name of the purchaser, and the name of the person
on whose account the sale is made : such memorandum shall be deem- Note of contract
of sale defined.
ed a note of the contract of sale within the meaning of the last
section.
Sec. 15. Every sale made by a vender of goods and chattels in his Sale of goods
, ,.
;
i
•
oil withoutchangc
possession, or under his control, and every assignment or goods and of possession
chattels, unless the same be accompanied by an immediate delivery,
and be followed by an actual and continued change of possession of
things sold or assigned, shall be conclusive evidence of fraud as against
the creditors of the vender, or the creditors of the person making
such assignment, or subsequent purchasers in good faith.
Sec. 1G. The term " creditors," as used in the last section, shall The term " cred
i
,i
t
o
itori" defined.
be construed to include all persons who shall be creditors ot the ven
der or assignor, at any time while such goods and chattels shall re
main in his possession, or under his control.
Sec. 17. No mortgage
property
of per00 of personal
r
r r J hereafter made shall Mortgage
Kma\ property
be valid against any other persons than the parties thereto, unless j^™"1},"^
possession of the mortgaged property be delivered to and retained by party unless
the mortgagee.
poa
Sec. 18. Nothing contained in the three last sections shall be con- Thm* preceding
,
,
_ ,
. .
.
sections not to
strued to apply to contracts ot bottomry, respondentia, nor assign- apply to certain
merits or hypothecations of vessels or goods, at sea, or in foreign CM°°'
states, or without this state : Provided, the assignee or mortgagee Proviso,
shall take possession of such vessel or goods as soon as may be after
the arrival thereof within this state.
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Sec. 19. Every instrument required by any of the provisions of
this chapter to be subscribed by any party, may be subscribed by
the lawful agent of such party.

CHAPTER 1IL
MISCELLANEOUS PROVISIONS.
todeiaj or m8d° Section 20. Every conveyance or assignment, in writing or otherdefraud creditors wise, of any estate or interest in lands, or in goods (1) in action, or of
any rents or profits issuing therefrom, and every charge upon lands,
goods, or things in action, or upon the rents and profits thereof,
made with the intent to hinder, delay, or defraud creditors or other
persons of their lawful suits, damages, forfeitures, debts, or demands,
and every bond or other evidence of debt given, suits commenced,
decree or judgment suffered, with the like intent as against the per
sons hindered, delayed, or defrauded, shall be void.
Assigiments of
Sec. 21. Every grant or assignment of any existing trust in land,
writing mid
goods, or things in action, unless the same shall bo in writing,
assignor,
subscribed by the person making the same, or by his agent lawfully
authorized, shall be void.
Deeds void
Sec. 22. Every conveyance, charge, instrument, or proceeding,
or^urch^ors0™ declared to be void by the provisions of this act, as against creditors
lelrsfetc?*'
or purchasers, shall be equally void as against the Heirs, successors,
personal representatives, or assigns of such creditors or purchasers.
Fraudulent
Sec. 23. The question of fraudulent intent in all cases arising
intent a question
*
of fact.
under the provisions of this act, shall be deemed a question of fact,
Want
of valuable and
shall,. any
or charge
consideration
„ not
, , of law ; nor
.
J conveyance
J ,
, ,s be , adjudgedj
alone.
fraudulent as against creditors or purchasers, solely on the ground
that it was not founded on a valuable consideration.
Effect of act on
Sec. 24. The provisions of this act shall not be construed in any
fir TaJue!irchMer manner to affect or impair the title of a purchaser for a valuable
consideration, unless it shall appear that such purchaser had previous
notice of the fraudulent intent of his immediate grantor, or of the
fraud rendering void the title of such grantor.
The terms
Sec. 25. The term "lands," as used in this act, shall be conestate and in- strued as co-extensive in meaning with lands, tenements, and hereditdefinedin
aments, and the terms " estate and interest in lands," shall be con
strued to embrace every estate and interest, present and future, vested
and contingent, in lands, as above defined.
(1 ) The word 11 goods " is in the enrolled copy, but " things " or " choses"
was evidently intended.
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Sec. 26. The term " conveyance," as used in this act, shall be The term
construed to embrace every instrument in writing, except a last will actaTa**
and testament, whatever may be its form, and by whatever name it
may be known in law, by which any estate or interest in lands is
created, aliened, assigned, or surrendered.

CHAPTER XLVIII.
AN ACT for the relief of 'persons imprisoned on Civil Process.—
[Passed April 22, 1850.]
Tk People of the State of California, represented in Senate and
Assembly, do enact as follows :
Sectiox 1. Every person confined in jail on an execution issued Person*
on a judgment rendered in a civil action, shall be discharged there- cwi suits to be
from upon the conditions hereinafter specified.
dl
'
Ssc. 2. Such person shall cause a notice in writing to be given to To
nollco of
, ,. .
appUcation for
lie plaintiff, his agent or attorney, that at a certain time and place discharge,
he Till apply to the Judge of the District Court of the county in
which his person may be confined ; or, in case of his absence or
inability to act, to the Judge of the County Court of the county in
which such person may be imprisoned, for the purpose of obtaining a
discharge from his imprisonment. In the county of San Francisco, Application in
the application may be made to a Judge of the Superior Court of Francisco.
4e city of San Francisco.
Sec. 3. Such notice shall be served upon the plaintiff, his agent or ^^s^rTed'on
attorney, one day at least before the hearing of the application, in plaintiff,
cases where the plaintiff, his agent or attorney, lives within twenty
miles of the place of hearing ; and one day shall be added for every
additional twenty miles that such person may reside from the place
of hearing.
Sec. 4. At the time and place specified in the notice, such person Examination as
shall be taken before such Judge, who shall examine him under oath ap^ant!3' °f
concerning his estate, and property, and effects, and the disposal
thereof, and his ability to pay the judgment for which he is com
mitted, and such Judge shall also hear any other legal and pertinent
etidence that may be produced by the debtor or the creditor.
8tt. 5. The plaintiff in the action may, upon such examination, piaintirr may
propose to the prisoner any interrogatories pertinent to the inquiry ; ap^nt
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and they shall, if required by him, be proposed and answered in
writing ; and the answer shall be signed and sworn to by the prisoner.
Applicant before
discharge to take Sec. 6. If, upon the examination, the Judge shall be satisfied that
oath.
the prisoner is entitled to his discharge, such Judge shall administer
to him the following oath, to wit : " I do solemnly swear that I have
not any estate, real or personal, to the amount of fifty dollars, ex
cept such as is by law exempted from being taken in execution ; and
that I have not any other estate now conveyed or concealed, or in
any way disposed of, with design to secure the same to my use, or to
defraud my creditors : so help me God."
After taking oath Sec. 7. After administering the oath, the Judge shall issue an
order for
discharge may order that the prisoner be discharged from custody, if he be im
prisoned for no other cause ; and the officer, upon the service of such
order, shall discharge the prisoner forthwith, if he be imprisoned for
no other cause.
Sec. 8. If such Judge should not discharge the prisoner, he may
Application
refused may
apply for his discharge at the end of every succeeding ten days, in
be r
the same manner as above provided, and the same proceedings shall
thereupon be had.
Effect of
Sec. 9. The prisoner, after being so discharged, Bhall be for ever
discharge.
exempted from arrest or imprisonment for the same debt, unless he
shall be convicted of having wilfully sworn falsely upon his exami
nation before the Judge, or in taking the oath before prescribed.
Judgment to
Sec. 10. The judgment against any prisoner who is discharged as
remain in force
against property. aforesaid, shall remain in full force against any estate, which may
then or at any time afterwards belong to him, and the plaintiff may
take out a new execution against the goods and estate of the prison
er, in like manner as if he had never been committed.
Plaintiff may give Sec. 11. The plaintiff in the action may at any time order the
discharge.
prisoner to be discharged, and he shall not thereafter be liable to
imprisonment for the same cause of action.
Sec. 12. Whenever a person is committed to jail on an execution
Creditor of im
prisoned debtor issued on a judgment recovered in a civil action, the creditor, his
to advance
money for his agent or attorney, shall advance to the jailer, within twenty-four
support.
hours after such commitment, sufficient money to pay for the support
of said prisoner during the time for which he may be imprisoned,
and in case the money should not be so advanced, or if, during the
time the prisoner may be in confinement, the money should be ex
pended in the support of such prisoner, and the creditor should neg
lect for twenty-four hours to advance such further sum as might be
necessary for his support, the jailer shall forthwith discharge such
prisoner from custody ; and such discharge shall have the same effect
as a discharge by order of the creditor.
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CHAPTER XLIX.
AN ACT concerning Attorneys and Counsellors at Law.—[Passed
February 19, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
Section 1. Any white male citizen of the age of twenty-one years, of wh° ™»j be
,
, ,
, ,
,
.
admitted wan
good moral character, and who possesses the necessary qualifications Attorney, etc.
of learning and ability, shall be entitled to admission as Attorney
and Counsellor in all the Courts of this state.
Sec. 2. Every applicant for admission as Attorney and Counsellor what i» required
•
...»
,
of applicants for
shall produce satisfactory testimonials of good moral character, and admission,
undergo a strict examination, in open Court, as to his qualifications,
by one of the Judges of the Supreme Court of this state.
Sec. 3. If upon examination he be found duly qualified, the Court Certificates of
_._
—
_ _ _
admission.
shall admit him as Attorney and Counsellor in all the Courts of this
state, and shall direct an order to be entered to that effect upon its
records, and that a certificate of such record be given to him by the
Clerk of the Court, which certificate shall be his license.
Sec. 4. The District and County Courts of this state are author- District and
ized to admit as Attorney and Counsellor in their respective Courts, ^""admit"1"
any white male citizen of the age of twenty-one years, and of good Attora^8i
moral character, who possesses the requisite qualifications, on similar
testimonials and like examinations as are required by the preceding
sections for admission by the Supreme Court, and may direct their
clerks to give a certificate of such admission, which certificate shall
be his license to practice in such Courts.
Sec. 5. Every person, on his admission, shall take an oath or c^Jj^j1
affirmation to support the constitution of the United States and of
the state, and to discharge the duties of Attorney and Counsellor to
the best of his knowledge and ability. A certificate of such oath or
affirmation shall be endorsed on the license.
Sec. 6. The examination may be dispensed with, in the case of a when emminaperson who has been admitted Attorney and Counsellor in the high- dSpenscd^ith.
est Courts of a sister state ; his affidavit of such admission, or his
license showing the same, shall be deemed sufficient to entitle him to
admission.
Sec. 7. Each Clerk shall keep a roll of Attorneys and Counsellors ^u^^™7''
18
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of the Court of which, he is Clerk, which shall be a record of the
Court,
Sring'irttoouta'" ^EC'
^ aD^ Per80n 6na^ practice law in any Court, except a
liceme.
Justice's or Recorder's Court, without having received a license as
Attorney and Counsellor, he shall be deemed guilty of a contempt of
Court, and punished as in other cases of contempt.
Mtoreey!,0'
Sec- 9- An Attorney and Counsellor shall have authority : 1st, To
bind his client in any of the steps of an action or proceeding, by his
agreement filed with the Clerk, or entered upon the minutes of the
Court, and not otherwise. (1) 2d, To receive money claimed by his
client in an action or proceeding, during the pendency thereof, or
within one year after judgment, and upon the payment thereof, and
not otherwise, to discharge the claim or acknowledge satisfaction of
the judgment.
Attoreoy'
^EC" ^ The Attorney in an action or special proceeding, may be
changed at any time before judgment or final determination, as fol
lows : 1st, Upon his own consent, filed with the Clerk, or entered
upon the minutes : 2d, Upon the order of the Court, or Judge
thereof, on the application of the client.
XegiTenhang8 Sec- !!• When an Attorney is changed, as provided in the last
section, written notice of the change and of the substitution of a new
Attorney, or of the appearance of the party in person, shall be given
to the adverse party ; until then he shall be bound to recognize the
former Attorney. ,
Death or removal Sec. 12. When an Attorney dies, or is removed, or suspended, or
of an Attorney.
ceases to act as such, a party to an action for whom he was acting as
Attorney shall, before any further proceedings be had against him,
be required by the adverse party, by written notice, to appoint
another Attorney, or to appear in person,
when an
Sec. 18. An Attorney and Counsellor maybe removed or susmay be removed pended by the Supreme Court, and by no other Court in the State,
for either of the following causes, arising after his admission to
practice : 1st, Upon his being convicted of felony or misdemeanor,
involving moral turpitude, in either of which cases the record of his
conviction shall be conclusive evidence : 2d, For wilful disobedience
or violation of the order of a Court, requiring him to do or forbear
an act connected with or in the course of his profession.
(1 ) See Cal. Sup. Court Rep. Vol. 1, page 331. Held, that an Attorney has
no lien upon a judgment recovered by him in favor of his client for a quant«»'
meruit compensation for his services. The lien extends only to costs given y
statute.
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Sk. 14. In case of the conviction of an Attorney or Counsellor, of Attorney
a felony, or misdemeanor involving moral turpitude, the Clerk of the fe»ny, etc.
Court in which the conviction was had, shall within thirty days there
after transmit to the Supreme Court a certified copy of the record of
conviction.
Sec. 15. The proceedings to remove or suspend an Attorney and Proceeding* to
Counsellor, under the first subdivision of section thirteenth, shall be Attorney, etc.
taken by the Court on the receipt of the certified copy of the record
of conviction ; the proceedings under the second subdivision of sec
tion thirteenth, may be taken by the Court for matters within its
knowledge, or may be taken upon the information of another.
Sec. 16. If the proceedings be upon the information of another, The like,
the accusation shall be in writing, and shall be presented to the
Court.
Sec. 17. The accusation shall state the matters charged, and shall The like,
be verified by the oath of the person making it, or some other person,
to the effect that the charges therein contained are true.
Sec. 18. After receiving the accusation the Court shall, if, in its The like,
opinion, the case require it, make an order requiring the accused to
appear and answer the accusation, at a specified time, in the same or
subsequent term, and shall cause a copy of the order and of the ac
cusation to be served upon the accused, within a prescribed time,
before the day appointed in the order.
Sec. 19. The accused must appear at the time appointed in the The like,
order, and answer the accusation, unless for sufficient cause the Court
assign another day for that purpose ; if he do not appear, the Court
may proceed and determine the accusation in his absence.
Sec. 20. The accused may answer to the accusation, either by ob- The like,
jecting to the sufficiency, or by denying its truth.
Sec. 21. If he object to the sufficiency of the accusation, the The like,
objection shall be in writing, but need not be in any specific form ;
it being sufficient if it present intelligibly the grounds of the objec
tion: If he deny the truth of the accusation, the denial may be oral,
»nd without oath, and shall be entered upon the minutes.
Sec. 22. If an objection to the sufficiency of the accusation be The like,
not sustained, the accused shall answer forthwith.
Sec. 23. If the accused plead guilty, or refuse to answer the ac- The like,
tusation, the Court shall proceed to judgment of removal or suspen
sion. If he deny the matters charged, the Court shall immediately,
or at such time as it may appoint, proceed to try the accusation.
Sec. 24. The Court may in its discretion order a reference to a The like
committee to take depositions in the matter, and to report to the
Cout before proceeding to try the accusation.
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Sec. 25. Upon conviction, in cases arising under the first subdivis
ion of section thirteenth, the judgment of the Court shall be, that
the name of the party be stricken from the roll of Attorneys and
Counsellors of the Court, and he be precluded from practicing as
such Attorney or Counsellor in all the Courts of this State ; and
upon conviction in cases under the second subdivision of section thir
teenth, the judgment of the Court may be according to the gravity
of the offence charged ; deprivation of the right to practice as Attor
neys or Counsellors in the Courts of this State, permanently or for a
limited period.
CHAPTER L.
AN ACT to limit the terms of Leases.—[Passed April 21, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Section 1. No lands within this state shall hereafter bo conveyed
by lease or otherwise except in fee and perpetual succession, for a
longer period than ten years ; nor shall any town or city lots, or
other real property, be so conveyed for a longer time than twenty
years.
Sec. 2. All leases hereafter made, contrary to the provisions of
this act, shall be void.

CHAPTER LI.
AN ACT to authorize the keepers of Warehouses to sell Goods on
storage after a certain period.—[Passed May 1, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. It shall and it is hereby made lawful for any merchant
or keeper of a warehouse in this state to sell by public auction any
and all goods, wares, or merchandise, which may have been left in
his store or on storage three months after the storage as agreed upon
by the parties shall become due, by giving at least thirty days' notice
of such sale, provided he shall only sell sufficient to pay the storage:
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Provided, however, that if no agreement shall have been made by the
parties, twelve months shall be considered the time for goods to
remain in store before the advertising of and sale for storage shall
take place.
Sec. 2. All goods offered for sale to pay storage as aforesaid, shall ^j1*^^
be published in some newspaper published in such city, town, or
place, or if there should not be any newspaper published in any such
city, town, or place, then there shall be a notice posted in writing at
three of the most public places in such city, town, or place, setting
forth the kind of goods offered for sale, after which sale the party
having them in store shall make out an account of the same, which
sums shall be deducted from said sale ; the residue shall be paid over Surpin*
proceed",
to the order of the Treasurer of the State Hospital within the after paying
.
i ai* fn
/» storage, etc.
county, and in the county of San Francisco to the City Treasurer for
hospital purposes, to the credit of the party owning the goods so sold.
Sec. 3. All sums thus paid over to the Treasurer of the State Sumj paid to
Hospital shall go into the general fund of the State Hospital, until 8tit* no"pitaL
claimed by the rightful owner. In the event, however, that there is
no such institution as a State Hospital within the county where such
sale shall take place, then, and in that case, all such sums of money
may be used by the Court of Sessions for the use of the poor of said
county, until called for by its proper owner.
Sec. 4. In all cases where goods, wares, or merchandise shall be Notice of sale to
offered for sale, as aforesaid, to pay charges for storage, it shall be state Uonpitai.
the duty of the party offering the same to give written notice to the
Treasurer of the State Hospital that such sale will take place,
whereupon it shall be the duty of the Treasurer of the State Hos
pital to attend such sale, or appoint some one to attend such sale and
make a settlement with the party, as directed in this act ; should
there be no State Hospital in the county where such sale shall take
place, then the County Treasurer shall attend such sales, and make a
settlement with the party as directed in this act.
Sec. 5. In no case shall chests or trunks containing the wearing cheeu of
apparel of an individual be sold under the provisions of this act, in wearing »PP"elless than twelve months from the time the same was stored, unless, by
express written agreement between the warehouse keeper and the
owner of such chest or trunk, authority is given for the sale of the
same at a time fixed.
Sec. 6. That in case of the death of any person having goods sold where owner of
under the provisions of this act, the executor or administrator of such good8
deceased person shall be entitled to receive the surplus, if any, after
the payment of the warehouse or other proper charges on the same,
is*
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Chests of
Sec. 7. That in all cases of sale of chests or trunks, containing
wearing apparel
to be opened.
wearing apparel, under the provisions of this act, such chests or
trunks shall be opened and the goods exposed to public view, so that
purchasers may judge of the value of the articles so offered for sale :
Private papers, Provided, that all private papers or family relics found in such chests
•te.
or trunks, shall be deposited with the County Treasurers for safe
keeping, until called for by the owner, or person properly authorized
to receive the same.

CHATTER LII.
AN ACT to regulate the Coining of Money by Individuals.—[Passed
April 21, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Liability of
persons

Section 1. Any person or company who shall make or cause to be
made, within this state, any piece of gold or silver, whether pure or
alloyed, in the form of coin or otherwise, and intended or calculated
to circulate as money, shall be held responsible to the holder thereof,
for the marked value thereof, or the rate at which such coin is uttered,
and shall on presentation redeem all such coins at such rate with
legalized coin of the United States.
Refusing to
Sec. 2. If any person making or uttering such coins shall refuse or
.redeem coin.
neglect to redeem the same, in the manner prescribed in section one,
he shall be deemed guilty of a misdemeanor, and shall be liable, on
conviction, to be punished in each case by fine not less than five hun
dred dollars, nor more than five thousand dollars, or imprisonment
for not less than six months, nor more than three years, or both such
fine and imprisonment.
Date to be
Sec. 3. If any person shall hereafter make or utter any piece of
1 on coin.
gold or silver as described in section one, without stamping upon the
same the day, month, and year, of its manufacture, he shall be
deemed guilty of a misdemeanor, and shall be liable, on conviction
thereof, to the same penalty as is prescribed in section two.
-Coin of less than
Sec. 4. If any person shall hereafter make or utter any coin, or
;its nominal
^alue
piece of gold or silver, such as is described in section one of this
chapter, of less value than its marked or nominal value, or the value
at which it is issued, he shall be deemed guilty of fraud, and on con
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Tiction thereof, shall be liable to the penalties mentioned in section
second.
Sec. 5. This act shall take effect on the fifth day after its passage.
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CHAPTER Lin.
AN ACT to fix the times of holding Court in the Eleventh Judicial
District in this state.—[Passed January 14, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The terms of the District Court of the Eleventh Judi- Tin for El
cial District, shall be held as follows : In the county of El Dorado on Donido Co,mtJthe fourth Monday in January, the second Monday in May, the third
Monday in August, and the third Monday in November, in each year;
in the county of Placer on the third Monday in February, the third J'^tlaccr
Monday in June, and the third Monday in October in each year ;
in the county of Yolo on the third Monday in March, the second *or Yolo county.
Monday in August, and the third Monday in December, in each year :
Provided, that there shall be a term of said court held in the county Special Term,
of Placer on the third Monday in January of the present year.
Placer County.
Sec. 2. All laws and rparts of laws that conflict with the *provisions Former
„
lawB
of this act be and the same are hereby repealed.
repealed.
Sec. 3. This act to take effect from and after its passage.
commencement
r
b
of
this act.

CHAPTER LIV.
AN ACT to authorize certain officers and other persons to adminis
ter Oaths.—[Passed January 27, 1853.]
The People of the State of California, represented in Senate and
AssemUy, do enact as follows :
Section 1. The President of the Senate and the Speaker of the president of the
Assembly are hereby empowered to administer the oath or affirmation s^Uke*of the
of office to any Senator or Assemblyman, and the officers of their re
vive bodies, before they enter upon the discharge of their duties,
oi the member of the Senate or Assembly take his scat as such.
Sec. 2. The chairman of any standing committee either of the chairman of
Senate or Assembly, or a chairman of a select committee of either
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Penalty for
jHrjun.

House, shall be empowered to administer oaths or affirmations to
witnesses in any case under their examination; and any person who
shall be guilty of perjury before any of said committees shall be
liable to the pains, penalties and disabilities prescribed for the punish
ment of wilful and corrupt perjury.

CHAPTER LV.
AN ACT explanatory of the duties of Sheriffs and rights of Redemptioners under the thirty-seventh section of the "Act to provide
for the levying, assessing and collecting Public Revenue," passed
April twenty-third, one thousand eight hundred and fifty-two.—
[Passed January 22, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Section 1. In exposing real or personal property as described in
this act, it shall be the duty of the Sheriff or other officer, to sell
only so much thereof, or interest therein, as will be sufficient to pay
the amount of the tax levied thereon, or for which the same shall be
liable, together with such costs and charges as are or may be allowed
by law. (1)
Sec. 2. The real or personal property embraced in the provisions
of this act shall be the following : —
First. Real estate.
Second. Buildings or other improvements on public or private
lands within this state.
Third. Shares, stock, or interest invested or owned in any com
pany or association, private or incorporated.
Fourth. Mining interests or claims.
Sec. 3. The Sheriff or other officer, selling any of the before de
Deed to be
executed.
scribed real or personal property, or estate, for taxes, shall
immediately thereafter execute to the purchaser a certificate and
deed thereof in the manner provided by law, on the sale of real
Rights of
purchasers.
estate under execution, and the purchaser thereof shall be vested with
the same rights in reference thereto, as appertain to purchasers from
sales of real estate under execution.
Rights of minors Sec. 4. Any real estate so sold for taxes, which is, at the time of
undor the act.
^e property of, or in which minor heirs may be interested,
In exposing
property for
payment of
taxes.

(I) See Statute 1852, page 26.

COMPILED LAWS OF CALIFORNIA.

213

shall be subject to redemption any time within one year after such
minor heirs shall have attained the age of majority, by such minor
heirs or their legal representatives, on the payment as herein pro
vided of the amount of the taxes, costs and charges thereon.

CHAPTER LVI.
AN ACT to attach Signor, or Mare Island, to Solano County.—
[Passed January 27, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. That the Island called Signor, or Mare Island, shall Jurisdiction
°
established.
be attached to and form a part of the territory of Solano County,
and the jurisdiction of the legal authorities of said county shall
be exercised over said island from and after the passage of this act.

CHAPTER LVIL
AN ACT to prevent the establishment of Pest Houses within the
limits of any town or city in this state.—[Passed March 10,
1853.]
The People of the state of California, represented in Senate and
Assembly, do enact as follows :
Section 1. That two months after the passage of this act, it shall Establishment
.
,
, „
•
of pest houses
be unlawful for any person or persons to establish or to continue to prohibited,
occupy any house used, at, before, or after, the passage of this act,
within the limits of any town, city or village in this state, as a hos
pital for persons who may be affected with any contagious or infect
ious diseases.
Sec. 2. That any person or persons, or any board of trustees of Penalty for
any hospital, or any person having the management of, or who may TiotaUonofAct
be connected with, any hospital, who shall violate any portion of this
act, shall be subject to a fine of one thousand dollars ; which shall,
when collected, constitute a part ofthe "Hospital Fund," and be placed
in the State Treasury : Provided, the provisions of this act shall not Pro-riso.
apply to any pest house, the location of which may be authorized by
order of the Court of Sessions of the county in which the same shall
be located.
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CHAPTER LVIII.
AN ACT concerning Repealed Statutes.—[Passed March 14, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as foUmos :
facts

Section 1. No act or part of an act repealed by another act of the
legislature shall be deemed to be revived by the repeal of the repeal
ing act, without express words reviving such repealed act or part of
an act.

CHAPTER LIX.
AN ACT to prevent Extortion in Office and to enforce Official Duty.
—[Passed March 14, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Penalty for
violation ofset.

Suction 1. That any person now holding or who may hereafter hold
any office in this state, who shall, either himself or by his deputy, or
clerk, charge and collect other or larger fees for services rendered or
to be rendered in his office, than such fees as are now, or which may
hereafter be, authorized by law, may be deprived of office as in this
act provided.
Penalty for
Sec. 2. If any person now holding or who shall hereafter hold any
non-pei
office in this state, who shall refuse or neglect to perform any official
ofduty.
act, in manner and form as now prescribed, or as may hereafter be
prescribed by law, shall in like manner be deprived of office.
Jurisdiction of
Sec. 3. The District Courts shall have jurisdiction of all cases
District Court.
arising under this act.
Sec. 4. Whenever any complaint in writing, duly verified by the
Proceedings
under the act. oath of any complainant, shall be presented to the District Court, alleg
ing that any officer within the jurisdiction of said court has been
guilty of charging and collecting illegal fees for services rendered or
to be rendered in his office, or has refused or neglected to perform
the official duties pertaining to his office, as prescribed by law, it
shall be the duty of said court to cite the party charged, to appear
before him on a certain day, not more than ten nor less than five days
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from the time when said complaint shall be presented, and on that
day or some other subsequent day, not more than twenty days from
that on which said complaint is presented, shall proceed to hear, in a
summary manner, the complaint and evidence offered in support of
the same, and the answer and evidence offered by the party complain
ed of; and if on such hearing it shall appear that the charge or
charges of said complaint are sustained, the court shall enter a decree Decree of Court,
that said party complained of shall be deprived of his office, and shall
enter a judgment for five hundred dollars in favor of the complainant,
and such costs as are allowed in civil cases.
Sec. 5. It shall be the duty
the clerk of the
in which rpro- to
c°pt
of decree
. of....
, court
,<»
be forwarded
ceedings are had, to transmit within three days thereafter to the
Ooremor.
Governor of the State a copy of any decree declaring any officer de
prived of office under this act ; and it shall be the duty of the Gov- ^^J™ to m
ernor to appoint some person to fill said office until a successor shall
be elected, or appointed and qualified ; and it shall be the duty of
the person so appointed, to give such bond and security as are pre
scribed by law, and pertaining to such office.
Sec. 6. The rules of practice governing the District Courts in civil Rules of Court,
cases shall be in force in all proceedings under this act, so far as the
same are applicable to the case, and not inconsistent with this act ;
either party may appeal as in other cases to the Supreme Court ; but Either party
such appeal shall not authorize the officer, or person appealing, to
hold the office during the pendency of such appeal.

CHAPTER LX.
AN" ACT relative to Port Wardens in San Francisco and Sacra
mento, and other Ports of California.—[Passed March 19, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. There shall be four Port Wardens for the Port and Numberot Port
Wardens.
Harbor of San Francisco, one for Sacramento City, and one for each
and every other port of entry within this state, who shall be ap- How appointed,
pointed by the Governor, with the advice and consent of the Senate,
and shall hold office until their successors are appointed and quali
fied. Before entering upon the duties of their office, they shall take
oath, before some person authorized by law to administer oaths, for
the faithful performance of their duties.

21G
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Sec. 2. Of the Wardens appointed in San Francisco, two or more
shall be master mariners. They shall act in concert in the discharge
of their duties, and shall be known as the Board of Port Wardens for
the Port of San Francisco.
Duty of
Sec. 3. It shall be the duty of the Port Wardens, when required
Port Warden*.
by any person or persons interested in either vessel or cargo, to sur
Burrfy of vessels. vey any and all vessels arriving in distress, or that have sustained
damage or injury at sea, whether of sails, rigging, spars, or other
damage caused by stress of weather at sea, or through stranding, col
lision, or other accident ; to survey the cargo in whole or in part
laden on board such vessel ; and also to survey the hatches, stowage
and cargo of all vessels laden with general or assorted merchandise,
belonging to or consigned to various parties.
Record of
Sec. 4. They shall keep a record, in a book provided for such,
proceedings.
purpose, of all surveys, which shall be signed by the Warden making
the survey, which shall at all times be open for inspection by any
Copies ofsurreys. person or persons interested in the vessel or cargo surveyed, and all
persons requiring it, shall be furnished with certified copies of the
same, under the hand of one of the Wardens and seal of the Board.
Form of surreys. Sec. 5. In all surveys made by them, they shall set forth clearly
and fully the nature of the damage ; if of merchandise, whether
from actual contact with sea water, or through the excess of water in
the hold of the vessel, or from the humidity or sweat of the hold,
bad stowage, or from such other cause or causes as in their judgment
the damage has been occasioned by. If the survey be of a damaged
vessel they shall give a full account of all the loss and injury which
she has sustained, and recommend the repairs. They shall state the
value of the vessel in her damaged condition, and also the value of
the repairs recommended necessary to be made upon her, setting
forth what parts are to be supplied with new, and what part put in
repair.
Sec. 6. Whenever the Port Wardens shall deem it necessary, they
May obtain
assistance in
shall
call to their assistance, on a survey, a ship carpenter, rigger,
completing
sail-maker, or other person practically acquainted with the merchan
dise to be surveyed, or parts of the vessel to be repaired, who shall
be sworn to examine properly, and to render with the Wardens a
correct and faithful report of survey : Provided, that no additional
charge shall be made therefor : and Provided, there be no additional
Without
additional
charge to the vessel, unless their survey be required by the owner or
charge.
agent of the vessel.
Sales of damaged Sec 7. All wrecked or damaged vessels, or materials from the
property.
same, and all merchandise sold at public auction for account of
Qualifications.
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underwriters residing abroad, when required by any party having an
interest in the same, or for account of whom it may concern, or
npon which claims are to be made against underwriters residing
abroad, shall be sold under the inspection of the Wardens of the
port, or one of them, where such sale shall be made. And it shall
be the duty of the Wardens to see that sound goods are separated
from those damaged, and to certify specially the nature, and, as far
as can be done, the extent of such damage : Provided, that nothing WjAt* of
shall be construed in this act to give authority to Port Wardens to
sell or dispose of any property that may have been surveyed by
them, without the consent of the owner or agent of the same. Nor
when the settlement of losses has been agreed upon in writing, by
tiie parties interested, and a copy thereof given to the Wardens.
Sec. 8. In caBe sales shall be made at auction, under the direction Notice of «im
of the Port Wardens, they shall give or cause to be given at least 40 *dTertljedthree days notice of the same by publication in some newspaper
published in the county where the survey is made, describing the
articles to be sold ; and if merchandise, the vessel by which im
ported ; and if a wrecked or damaged vessel, or materials of the
same, the name of the vessel and where from. If no newspaper is
published in the place where the sale is made, then a written notice
of such sale shall be posted up in the vicinity.
Sec. 9. Port Wardens shall, neither directly nor indirectly, have wardens to have
any connexion with insurers of this state, or of any other of the "nsurM^e'tc!1111
states, or of foreign countries, or with the agents or representatives
of such insurers", so far as their duties as Port Wardens are con
cerned. They shall not in any manner be interested, directly or
indirectly, in any repairs they may recommend, nor in any vessel,
cargo, or portion of cargo, they may be required to survey. The ponaity for
notation of this provision shall be deemed and punished as a misde- Tiolatlonmeanor.
Sec. 10. For each and every survey, the Port Wardens shall be Fees,
entitled to fifteen dollars, which shall be paid by the owners, masters,
or consignees, the amount not to exceed, altogether, for any one
vessel, the sum of seventy-five dollars. Foreign vessels not admitted Foreign Teasels,
by treaty on terms of equality with American bottoms, shall pay
fifty per cent, advance on this rate. For all separate certificates of
surveys required by different consignees, they shall be entitled to a
fee of two dollars and a half, and for each order of sale they shall
be allowed ten dollars.
Sue. 11. It shall be unlawful for any person or persons other than Wardens alone
T» -m i
-t
i.
i
k
*> 1 to Perform duties
Vort Wardens, appointed according to law, to perform any of the under the act.
19
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duties prescribed in this act ; and any person or persons who shall
violate the provisions of this section, shall be liable to a penalty of
not less than five hundred dollars, nor more than one thousand dol
lars, for each offence, to be recovered in any Court of competent
jurisdiction, by the Board of Port Wardens, in the name of the
People of the state of California. The amount of the recovery to
be paid to the officer duly authorized to receive moneys for the
Marine Hospital, for the benefit of such hospital.
Sec. 12. The duties, requirements, provisions and fees applicable,
in this act, to the Board of Port Wardens of San Francisco, shall
be applicable, in all respects, to each of the Port Wardens of such
other ports as Wardens may be appointed for. And such penalties
as may be recovered, under this act, in such other ports, shall be
paid into the funds belonging to any hospital which may be estab
lished in such port ; and if there be no hospital in such port, then
such penalties shall be paid as provided in the eleventh section of
this act.
Sec. 13. All acts heretofore passed relative to Port Wardens are
hereby repealed.

CHAPTER LXI.
AN ACT to provide for the Protection of Foreigners, and to
define their Liabilities and Privileges. (1) [Passed March 30,
1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Foreigners to
Section 1. That from and after the passage of this act, no person,
procure cen . ^ being a citizen of the United States, (California Indians ex
cepted,) shall be allowed to take gold from the mines of this state,
unless he shall have a license therefor, as hereafter provided.
State Comptroller Sec. 2. It shall be the duty of the Comptroller of State to prolicenses,
cure a sufficient number of blank licenses, which shall be substantially
in the following form and numbered consecutively, and a record
To keep record, thereof be filed in his office. He shall deliver said licenses to the
etc.
(1) See Cal. Sup. Court Rep., vol. 1, p. 232. Held, that the legislature
may prohibit foreigners from working the gold mines, except on condition of
paying so much a month for the privilege. Neither repugnant to the Constitu
tion of this State, of the U. S., nor with treaties with foreign powers.

I
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Treasurer of State, and take his receipt for the same, upon the
books of his office :
FORM OF LICENSE.
Foru>. No.
No.
County, (date.) » H
County (date)
This
certifies
that
"S. g"
185
has this day paid the Sheriff of . . g- §
£ 0 has paid four dollars
County, four dollars, which = 2^
S .2 mining license, which
J £ entitles him to work in , entitles him to work in the mines of . _
= 1 the mines one month, this state for one month from date.
||
Comptroller of State.
By
Sheriff.
Every subsequent license after the first, shall be dated from the Date of license,
expiration of the former license issued by the Sheriff or his deputy to
any foreign miner who shall have been engaged in mining, from the
eipiration of such former license.
Sec. 3. (1) The Sheriff of each county shall be the Collector of shortfrtoact as
...
. Collector.
License Tax, under the provisions of this act, who, before entering
upon the duties herein provided for, shall enter into bond to the Bondstate, with two or more sureties, to be approved by the Board of
Supervisors, if any such Board exists in his county ; if there be no
such Board, then by the County Judge, in the sum of fifteen thou
sand dollars, conditioned for the faithful performance of the duties
required of him by this act, which bond shall be filed in the office
of the Clerk of said county.
Sec. 4. The Treasurer of State shall fill the blanks for the num- Duty of Treosurbers and counties which have been left in the printed form, and shall OTOfstatebe liable on his bond for all licenses delivered to him by the Comp
troller, except for such as he may have issued to the Recorders of
counties, under the provisions of the following section.
Sec. 5. The Treasurer of State shall issue, as soon as practicable, Manner of
*
issuing blank
to the Recorder of each mining county, and thereafter previous to licenses.
the fifteenth of December of each year, such number of licenses as
may be deemed sufficient for the use of said county, taking a receipt County Recorder.
therefor, which receipt shall be recorded by the Treasurer, in a book
to be provided for that purpose, and shall stand as a charge against said
Recorder ; and said Recorder shall execute a bond to the state, con- Bond.
ditioned for the faithful performance of all the duties required of
him by this act, in the sum of ten thousand dollars ; said bond to be
approved by the Governor and Comptroller.
(1) See Stat. 1851, p. 190.
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Sec. 6. The amount to be paid for each license shall be at the rate
of four dollars per month, and said license shall in no case be trans
ferable.
Duty of County
Sec. 7. The Recorder shall deliver to the Sheriff of his county
Recorder and
Sheriff.
such number of licenses as said Sheriff may require, charging him
Returns to bo
made monthly. therewith, and taking his receipt therefor. The Sheriff shall make
monthly returns to the Recorder of his county, of the number of
licenses issued, and to whom, and the amount of money received.
The first returns shall be made to the Recorder on the first Monday7
of May next, and thereafter, a return shall be made on the first
Monday of each succeeding month as herein specified.
Duty of County
Sec. 8. It is hereby made the duty of the Treasurer of each county
Treasurer.
to which licenses have been issued, to report to the Treasurer of State
on the first Monday of August next, and on the first Monday of every
third month thereafter, the amount of money received by him on ac
count of foreign miners' licenses.
Appropriation of Sec. 9. Fifty per cent, of the net proceeds of all moneys collected
Kerenue under
the act.
under the provisions of this act, shall be paid into the State Treasury,
and shall constitute a part of the general fund ; the remaining fifty
per cent, of the net proceeds shall be paid into the general fund of
the county; and it shall be the duty of the Sheriff to pay over to
the County Treasurer, monthly, the amounts specified in this section.
Powers of
Sec. 10. The Collector may seize the property of any person lia
Collectors to
enforce the
ble
to, and refusing to pay such tax, and sell at public auction on
payment of
licenses.
one hour's notice, by proclamation, and transfer the title thereof to
the person paying the highest price therefor, and after deducting the
tax and necessary expenses incurred by reason of such refusal and
sale of property, the Collector shall return the surplus of the pro
ceeds of the sale, if any, to the person or persons whose property
was sold : Provided, that should any person liable to pay such tax in
any county of this state, escape into any other county with intent to
evade the payment of such tax, then and in that event it shall be
lawful for the Collector to pursue such person, and enforce the pay
ment of such tax in the same manner as if no such escape had been
Term " foreign made. Any foreigner representing himself to be a citizen of the
ers'' denned.
United States, shall, in the absence of his certificate to that effect,
satisfy the Collector of the correctness of his statement by affidavit,
or otherwise, and that the Collector be and is empowered to admin
ister such oath or affirmation. All foreigners residing in the mining
districts of this state shall be considered miners under the provisions
of this act, unless they are directly engaged in some other lawful
business avocation.

COMPILED LAWS OF CALIFORNL\.

221

Sec. 11. Immediately preceding the time provided by law for Returns for final
the final settlement of the County Treasurer with the Treasurer of County Officers.
State, it shall be the duty of each Recorder to whom licenses have
been issued, to report to the Comptroller of State the number of
licenses on hand in his office, as also the number in the hands of
the Sheriff, who is hereby required to report to said Recorder the
number of licenses not disposed of, for which he has receipted to the
.•aid Recorder.
Sbc. 12. The Treasurer and Comptroller of State shall, as soon Treasurer »nd
. .
n
m •
•, i
Comptroller to
as practicable, compare the returns of the Sheriff with the reports of examine returns,
tie County Recorder, and if there shall be any discrepancy in the Discrepancies,
statements, it shall be the duty of the Comptroller to immediately
inform the prosecuting Attorney of the county in which such delin- ^^ly0mtJ
fjucnt resides, who shall commence suit against such delinquent and
bis sureties forthwith. (1)
Sic. 13. Any* Sheriff or his deputy
or refuse
r _J who shall neglect
°
t to Penalty
violationforof this
pay over the money collected by him or them, under the provisions «j by collecting
of this act, or shall appropriate any part thereof to his or their use,
other than the per centage they are entitled to retain by the pro
visions of this act, shall be deemed guilty of embezzlement, and upon
conviction thereof shall be punished by imprisonment in the State
Prison any time not less than one year, nor more than ten years.
Sec. 14. Any officer charged with the collection of the tax proreceipts,
vided to be collected by this act, who shall give any receipt other
than the receipt prescribed in this act, or receive money for such
license without giving the necessary receipt, shall be deemed guilty
of a misdemeanor, and upon conviction shall be fined in a sum not
exceeding one thousand dollars, and be imprisoned in the county jail
not exceeding six months.
Sec. 15. It shall be the duty of the different Sheriffs to return all D]^"1I1°°I1C^,.
unsold licenses to the County Recorder prior to the fifteenth day of
December of each year, and receive new licenses, and the County
Recorders shall immediately transmit to the Comptroller of State
said licenses, who shall deliver them to the Treasurer of State. Such
licenses so returned shall be placed to the credit of the different
County Recorders on the books of the Treasurer, and the licenses
destroyed in the presence of the Comptroller of State, who shall also
■"ate a record of the same.
Sec. 16. Any person who shall make any alteration, or cause the ^JJJJIf.^'c
same to be made, in any license, shall be deemed guilty of a misde- licenre.
(1) See Stat. 1851, page 187.
19*
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meanor, and upon conviction shall be fined in a sum not exceeding
one thousand dollars, and imprisonment in the State Prison not ex
ceeding six months.
Sec. 17. Any person or company hiring foreigners to work in the
mines of this state, shall be liable for the amount of the licenses for
each person so employed.
Sec. 18. The Sheriff shall have power, and it is hereby made his
duty to appoint a sufficient number of deputy collectors to assist him
in the collection of the tax provided to be collected by this act, said
deputy collectors to be paid not less than fifteen (15) per cent, on all
sums collected by them ; and the Sheriff shall be responsible for the
acts of said deputy collectors, and may require from them such bond
and surety as he may deem proper for his own indemnification, and
for such service he shall be entitled to receive three per cent, on all
sums collected by them. Should the Board of Supervisors, or in the
event of there being no such Board, then the County Judge, deem
the per centage to be paid to deputy collectors by the provisions of
this section to be insufficient, an order may be entered by the Board
of Supervisors or the County Judge providing that an additional sum
shall be paid such deputy collector, not to exceed in all twenty-five
per cent, to be paid as herein provided. The County Recorder of
each county shall receive three per cent, on all sums collected under
the provisions of this act.
Sec. 19. That the Sheriff be required to receive good clean gold
dust when tendered at seventeen dollars per ounce in payment for
licenses, and be required to pay the same into the Treasury at the
same rate.
Sec. 20. That the act entitled "An Act to provide for the protec
tion of foreigners, and to define their liabilities and privileges," ap
proved May fourth, one thousand eight hundred and fifty-two, and all
laws or parts of laws conflicting with the provisions of this act be and
the same are hereby repealed.

CHAPTER LXII.
AN ACT to provide for the Redemption of Comptroller's Warrants
drawn payable out of the General Fund.—[Passed April 1, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
warrants to '

Section 1. Comptroller's Warrants drawn payable out of the General Fund issued for any indebtedness accruing after the first day of
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its.',

January, A. D. one thousand eight hundred and fifty-three, shall be for state
receivable for any and all state dues after the passage of this act,
except as hereinafter specified.
First. Excepting the interest tax for the funded debt of the years Except for
one thousand eight hundred and fifty-one, and one thousand eight tmtt
hundred and fifty-two, which shall be collected as provided by existing
laws.
Second. Excepting the revenues accruing under an act entitled F°r i
"An Act concerning passengers arriving in the ports of the State of
California."
Third. Excepting the taxes and assessments on all real and per- J,7i«3*' '
sonal property assessed for the fiscal year ending June, one thousand
eight hundred and fifty-three.
Sec. 2. When any payment of taxes is made to the Sheriff or other Duties of
officer charged with the collection of revenue, it shall be his duty to
specify, in his receipt for the same, whether said payment was made
in money, gold dust, three per cent, bonds, or in the Comptroller's
warrants made receivable for taxes by this act, and a list or memo
randum of each and every payment, precisely corresponding with the
receipt, shall be kept by him ; which list or memorandum, verified by
his affidavit, shall be filed in the office of the County Treasurer, or
m that of the State Treasurer, as the case may be, in his respective
settlements with such officers.
Sic. 3. Any Sheriff or County Treasurer, or other officer, empow- of collecting
ered to collect taxes under any act now existing, or which may here- offlCCT"■
after exist in this state, shall pay into the County or State Treasury,
as the case may be, the precise money, gold dost, bonds, or Comptrol
ler's warrants which he may receive, and a County Treasurer, or
other officer aforesaid, convicted, in a court of competent jurisdiction,
of changing in any way, or using in any manner, the funds collected
under the provisions of this act, other than to pay them over to such
"sea as are required by law, shall be deemed guilty of a misdemeanor,
and fined in any sum not less than double the amount of the funds so Penalty for
i*d, and shall be imprisoned in the County Jail for a term not
exceeding six months.
Sec. 4. A copy of the verified list or memorandum, with affidavit Copyofveriiied
attached, as required by section two of this act, to be deposited with deposited with
the County Treasurer, shall be delivered to the Comptroller of state, Tourer,
wd the settlement of the County Treasurer with the Comptroller of
state shall accord therewith.
8k. 5. The Comptroller of state is hereby directed to distribute Copies of thi«
1 copy of this act to every officer in this state charged with the col- distributed,
lection of revenue.
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CHAPTER LXIII.
AN ACT to enforce the Payment of Licenses in this State.—
[Passed April 1, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Who are liable
under this act.

Section 1. Any person or persons who shall vend, by wholesale or
retail, any spirituous, or malt, or vinous liquors, or any goods, wares,
or merchandise, within any county in this state, without first obtain
ing a license so to do, as required by law, shall be deemed guilty of
a misdemeanor, and upon conviction thereof, in any court of compe
Penalty for
violation.
tent jurisdiction, be fined in a sum of not less than twenty-five nor
more than two hundred dollars for each and every offence.
Jurisdiction of
Sec. 2. The Recorder's Court of any city and any Justice of tie
Recorder* and
Justices' Courts. Peace of the county in which such offence is charged to have been
committed, shall have jurisdiction to try and determine the same.
Proof of violation Sec. 3. Upon the trial of any criminal action provided for by this
of act.
act, the defendant shall be deemed not to have procured any such
license, unless he prove the contrary to the satisfaction of the
Appropriation court or jury by whom the same is tried. All fines collected under
of fines.
this act, shall be paid into the Treasury of the county in which con
viction is had.

CHAPTER LXIV.
AN ACT concerning Passengers arriving in Ports of the State of
California.—[Passed May 3, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Duty of masters
Section 1. (1) It shall be the duty of the master or commander of
of «Snan'le" anJ vessel arriving at the port of San Francisco from any port out of
the state of California, to appear at the office of the Commissioner
of Emigrants, within twenty-four hours after his arrival, and testify
(1) This section inserted as amended, from Stat. 1853, page 71-
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as to his having brought any passengers. Within twenty-four hours
after the landing of any passengers from any vessel arriving at any
of the ports of this state from any of the United States, other than
this state, or from any country out of the United States, the master or
commander of the vessel from which such passenger or passengers
shall have been landed, shall make a report in writing, on oath or
affirmation, to the Commissioner of Emigrants at San Francisco, and Reportin other ports of the state to the Mayor or chief municipal officer,
which report shall state the name, place of birth, time and place of
naturalization, last residence, age and occupation of every person or contents and
passenger who shall have landed from such vessel in her last voyage form'
to such port, not being a citizen of the United States, and who shall
have, within the last preceding twelve months, arrived from any
country out of the United States, at any place within the United
States, and who shall not have been bonded, or who have paid the
commutation money, according to the provisions of this act or any
former act. The said report shall contain a like statement of all
such persons or passengers as shall have been landed or been suffered
to land from any such vessel at any place during her said last
voyage, or who shall have gone on board of any vessel with the
intention of coming into this state. The said report shall further
specify if either or any of said passengers or persons so reported
are lunatic, idiot, deaf, dumb, blind, crippled, or infirm ; and if so,
whether they are accompanied by any relatives likely to be able to sup
port them. It shall also state particularly the names, last place of res
idence, and ages of all passengers who may have died during the said
last voyage of such vessel, also the names and residence Of the owner
or owners of such vessel. It shall also specify whether any of said
passengers are persons convicted of any infamous crime, or of a
felony, so far as the same may be within the knowledge of said master
or commander. Such master or commander is further required to Oaths shall bo
administer to any passenger of foreign birth who shall declare him
self a citizen of the United States the following oath or affirmation as
to the time and place of his naturalization, and the name of each
party so sworn shall be stated in the passenger list of said vessel :
I,
, do solemnly swear (or affirm) that I was Form,
born in
; that I am a naturalized citizen of the United
States ; that I was naturalized and received my certificate of naturali
zation in the state of
, in the year
In case any such master or commander shall omit or neglect to Penalty for
.
.
neglect of duty
report, as aforesaid, any such person or passenger, with the particu
lars aforesaid, or shall make any false report or statement in respect
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to any persons or passengers, or in respect to the owner or owners o
any such vessel, or in respect to all or any of the particulars herein
before specified, such master or commander shall forfeit the sum c
two hundred dollars for every such passenger, in regard to whom an
such omission or neglect shall have occurred, or such false report (
statement shall be made, and also for every neglect, omission, or fals
report made by him, as to the owner or owners of such vessel,
any master or commander shall neglect or refuse to make report
said commissioner, as provided for in this act, within the time thci
in specified, such master or commander shall be held guilty of
misdemeanor, and upon complaint before the Recorder of San Fr;
cisco, or any Justice of the Peace of said county, be fined not 1
than fifty dollars nor more than two hundred dollars for every si
neglect. For the payment of the fines and penalties incurred in ■
act, the master or commander, consignee or consignees, owner
owners of every such vessel shall be liable; jointly and severally.
Duty of the v
Sec. 2. It shall be the duty of the Mayor, as aforesaid, bj
bonds. 10 Teq-vin endorsement to be made on said report, to require the owner or

Conditions.

Sureties.

Authority
commute. to

signee of the vessel, from which such passengers or persons
been landed, to give a joint and several bond to the people o'
state of California, in a penalty of five hundred dollars, for
and every person or passenger included in such report, conditior
indemnify and save harmless, each and every county, town or ci
this state, and also the Trustees of the several state hospitals, a
all costs and expenses which may be by them or any of them
sarily incurred for the relief, support or medical care of the p
named in the bond, within two years from the date of such
Each and every bond shall be secured by two or more sufficicn
ties, residents of the state, each of whom shall prove, by <
otherwise endorsed in writing, on such bond, that he is a fre
and resident of the state, and is worth the sum of one thousa
lars in real estate, over and above all his debts and responsi
and any responsibilities actual or contingent, which may accr
or under any former bond, given under the provisions of t
Such bond may, at the option of the party, be secured by tl
gage of real estate, or by the pledge and transfer of the sto<
United States, or of the funded debt, or Comptroller's wa
this state in any amount sufficient to secure said bond. Su
and securities, in all cases, to be approved by the Mayor, L
endorsed upon the bond, or securities, after sufficient inquL
part, into the same.
Sec. 3. Within three days
■* after the landingo of such 1j

COMPILED LAWS OF CALIFORNIA.

227

passengers, from any vessel in any of the ports of this state, it shall
be lawful for the master or commander, owner or consignee of said
vessel, to commute for the bond or bonds required by section two of
this act, by paying to the Mayor a sum of money not less than five
dollars, nor more than ten dollars, for each and every passenger re
ported, as in section one of this act required. Upon the payment of
such commutation money, and the filing with the Comptroller of state,
of the receipt of said Mayor therefor, by the party paying the same,
as in the next section : Provided, such party shall be discharged from
the requirements of giving bonds as aforesaid.
Sec. 4. It shall be the duty of the Mayor, receiving such commu- commutation
tation money, or any moneys received from fines or forfeitures under
this act, to account for and pay the same on the first Tuesday of
every month, to the Treasurer of state, in the same manner in which appropriated,
county Treasurers are by law required to account ; and he shall an
nex to his account an affidavit of ijts correctness. The Mayor shall ya™"nt of
specify, in his account, the names of the parties paying such sum or
suns of money, the amount paid by each, the date of such payment, Content*,
and the name of the vessel and the number of passengers on account
of whom it was paid. The Mayor shall furnish to the parties, pay
ing such commutation money, receipts in duplicate, specifying the M*y°re' duties,
amount paid, and the name of the vessel or vessels, and the number
of passengers on account of whom it was paid. The party paying
such commutation money, shall file with the Comptroller of state his
duplicate receipt , and shall thereupon be discharged from the require
ment of giving bonds as aforesaid. It shall be the duty of the
Comptroller of state, to file such duplicate receipts in his office, and
to compare the same with the accounts of the several Mayors, when
rendered monthly.
Sec. 5. Whenever, in the opinion of such Mayor, there be among Paupers, etc.
the passengers or persons in any vessel, any lunatic, idiot, deaf, dumb,
Wind, cripple or infirm person, not members of families, or who, from
attending circumstances, are likely to become permanently a public
charge, or who have been paupers in any other country, or who from
sickness or disease existing either at the time of departure from the
port of departure, or at the time of their arrival in any part of this
state, are a public charge, or likely soon to become so, it shall be tlie
faty of such Mayor, to require in the endorsement, made according
to section two of this act, or in any subsequent endorsement or en
dorsements, in addition to the bond provided for in section two, that
the owner or consignee of such vessel, shall execute for every such A(1(lltlonai
pasenger or person a further bond, joint and several, to the people ^rS,'0 ^
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of this state, in the sum of one thousand dollars. Such bond shall
be conditioned and secured in the same manner as the bond in section
two, provided the subsequent endorsement, in this section mentioned,
may be made at any time within twenty days after the landing of
any such persons or passengers. The sureties on the bond in this
section provided, shall justify in double the penalty of such bond, in
the manner provided for the sureties to the bond mentioned in section
two of this act.
Sec. 6. If any person for whom a bond shall have been given un
Recovery upon
boDiU.
der this act, shall, within the time specified in such bond, become
chargeable upon any city, town or county of this state, or upon the
Trustees of any State Hospital, an action may be brought upon such
bond in the name of the people of this state, by the Treasurer of
the County, or the Trustees of said State Hospital, as the case may
be. The plaintiff in said action shall be entitled to recovery upon
such bonds, from time to time, so much money, not in the whole ex
ceeding the penalty of such bond exclusive of costs, as shall be suf
ficient to defray the expenses incurred by any such city, town or
county, or the said Trustees of any State Hospital, for the mainten
ance and support of the person, for which said bond may have been
given, as aforesaid. The amount of such recovery may be collected
from the sale of the real or other security, mortgaged, pledged, or
deposited therefor, in conformity with this act.
to $^bomu10Ct ^EC- 1' ^ anv owner or consignee, as aforesaid, shall neglect or
refuse to give the bond or bonds, with security therefor as in this act
required, for each person or passenger landing from his vessel, within
three days after the landing of such person or passenger, in respect
to bonds required by section two of this act, or shall not within
that time, have paid the money authorized by section three, to be
received in cases where such bonds are commuted for, every such
owner or consignee of such vessel, severally and respectively, shall
be subject to a penalty of one thousand dollars, for each and every
person or passenger on whose account such bond may have been re
quired, or for whom such commutation money might have been paid
Penalty
under this act. A penalty of two thousand dollars shall be incurred
by every such owner or consignee, severally and respectively, for ev
ery neglect or refusal to give the bond or bonds, in section five of
this act, required for each person or passenger, landing from a vessel
for whom such bond or bonds shall be required by the Mayor, by his
endorsement, as in said section five provided, within three days after
the making of such endorsement. Suoh penalty of two thousand
dollars to be for each and every passenger on whose account such bond
may have been required.
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Sec. 8. All moneys paid into the State Treasury under this act, Rerenue under
shall be and hereby are set apart and appropriated as a Hospital
Food for the support and maintenance of the State Hospitals now Appropriation,
existing, or which may be hereafter created by law. Said fund shall nwpitai Fund,
in all instances be first chargeable with the expenses and mainten
ance of the said State Hospital, and shall be paid out upon the war
rants of the Comptroller of State, to be issued monthly in favor of
the Treasurer of each of said Hospitals. Said fund shall be appor
tioned as follows, between the several State Hospitals, viz : Three- Division,
fifths to the State Marine Hospital, at San Francisco, one-fifth to the
Sacramento State Hospital, and one-fifth to the Stockton State Hos
pital. If said fund shall not furnish a revenue sufficient to defray
the expenses and maintenance of said hospitals, then, and not othervise, the other appropriations now made by law shall be applied to
defray the deficiency, and the surplus, if any, remaining from such Sun>lu"appropriations shall be at the end of every six months of the fiscal
jear, turned over to the credit of the General Fund.
8k. 9. (1) For all fines and penalties imposed by this act upon Liabilities ror
anj master or commander, owner or consignee, for any omission, ne- penalties,
gleet or refusal, to perform any act or duty required by this act, such
vessel shall also be liable, and the amount of such fines or penalties
shall be a lien on such ship, steamer or vessel, prior to all other
liens, except those of seamen's wages, bottomry bonds and respon
dentia. Such penalties and fines may be sued for and recovered in Ho* enforced,
a civil action, with costs of suit, by the Commissioner of Emigrants
or his authorized attorney, in the name of the State of California, in
any court having cognizance thereof, and when recovered shall, after
deducting the costs of counsel or attorney and all other reasonable T»Ve paid into
expenses, be paid into the State Treasury. And it shall be lawful
for said Commissioner to compound or commute for any of the said Commutation,
penalties or forfeitures, upon such terms as he shall think proper,
and account thereof render at the end of every month to the Comp
troller of State, with the reasons and causes for such compounding
or commutation. Said Commissioner may also compound or com
mute with the owner or consignee of any ship, steamer or vessel, for
»ny such bond or bonds as are required in section five of this act, to
he given by such owner or consignee for such person or persons, passen
ger or passengers, as have been paupers in any other country, or who,
from their condition at the time of their arrival in any part of this
fotc, or from sickness or disease at the time of their leaving the port
(1) This sic;ion inserted as amended from Stat. 1858, page 73.
30

230

COMPILED LAWS OF CALIFORNIA.

of departure, are a public charge, or are likely soon to become so ; such
commutation to be fixed by said Commissioner of Emigrants, at such
sum as he may deem just and equitable, and sufficient to defray the
necessary expenses consequent upon the care, support and mainten
ance, of the persons for whom such commutation shall be made, dur
ing the existence and continuance of their then sick, disabled or
infirm state, and like account thereof render at the end of every
month, to the Comptroller of State, and the amount of moneys re
ReTenue to be ceived under provision of this section, be paid at the end of each
i Into State
month into the State Treasury.
Sec. 10. In all cases of justification of sureties required under
this act, the sureties shall justify before the Mayor, required to ap
prove the bond. The Mayor is hereby authorized to administer the
oath or affirmation required upon such justification, for which he shall
be allowed the same fees allowed by law to a Notary Public, for the
Captain's oath. same service. Every master or commander of any vessel, shall at the
time of making his report, as in section one provided, make oath or
affirmation, before the Mayor to whom such report is made, who is
hereby authorized to administer such oath or affirmation, and to re
ceive therefor the same fee as in case of justification of sureties.
Sec. 11. The word " vessel," whenever used in this act, shall be
Applications of
words in this act
held to include ships, steamers, barques, brigs, schooners, sloops,
boats, and all other descriptions of water craft. The word " Mayor,"
whenever used in this act, shall be held to include every Mayor of a
city, or officer, or Board discharging the duties of Mayor, or chief
Municipal Officer.
commission of
Sec. 12. (1) For the port of San Francisco there shall be appointed
u^'^appointod. - by
Governor of the State, by and with the advice and consent
of the Senate, a Commissioner of Emigrants, who shall, in that city,
discharge all the duties required by this act. He shall hold his office
Powers and
duties.
for two years ; and before entering upon its duties, he shall file in
the office of the Secretary of State, a bond, with two or more sure
Bond.
ties, in the sum of twenty-five thousand dollars, to be approved by
the
Governor, for the faithful performance of his duties. He shall
Compensation.
receive a commission of ten per cent, on all moneys collected by him
and paid into the State Treasury under this act. He shall approve
all bonds and administer all oaths or affirmations required in the dis
charge of his duties, as in section ten of this act : Provided, whenever
Proceedings
under this act in the city of San Francisco, it shall appear to said Commissioner,
or in any other port of this state, to the Mayor thereof, that the
(1) This section inserted as amended from Stat. 1853, page 72.
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master or commander of any vessel has not made a full and correct
report, as in section one of this act : Provided, such Commissioner or
Major shall have a right to inquire into the same, and for that pur
pose may compel the attendance of witnesses before him in the same
manner, by subpoena and attachment, as is provided for compelling
the attendance of witnesses before District Courts in civil cases. The
depositions taken in writing before said Mayor or Commissioner may
be read in evidence on the trial of any suit commenced for any pen
alty or forfeiture, or for any sum due on any bond according to the
provisions of this act, with the like effect as if regularly taken in
such suit, subject to all legal exceptions thereto.
Sec. 13. The Consuls, Ministers, Agents, or public functionaries, Persons exempt,
of any foreign government, arriving within this state, in their official
capacity, are exempted from the provisions of this act.
Sec. 14. Sections one, two, and three, of an act entitled " An Act Sections of former sets reto protide a revenue for the State Marine Hospital at San Fran- poaicu.
ciseo," passed twenty-sixth of March, eighteen hundred and fifty-one,
and an act amendatory of " An Act providing for the creation of a
Marine Hospital, for the State of California," passed seventh of Feb
ruary, eighteen hundred and fifty-one, are hereby repealed.
Sec. 15. The Governor may at any time, for cause shown, remove The Governor
.
.
• m»y remove
said. Commissioner of Emigrants, and fill the vacancy by an appoint- Commissioner,
ment pro tempore, during the recess of the Senate, until the next
session of the Senate.
Sec. 16. This act shall take effect from and after its passage.
SruS"f*fcm0Bt

CHAPTER LXV.
AX ACT respecting Fugitives from Labor, and Slaves brought to
this State prior to her admission into the Union.—[Passed April
15, 1852.]
People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. When a person held to labor in any state or territory Process may
of the United States under the laws thereof, shall escape into this iZt "Jt fugitives
sbte, the person to whom such labor or service may be due, his
or attorney, is hereby empowered to seize or arrest such
figure from labor, or shall have the right to obtain a warrant of
wrest for such fugitive, granted by any Judge, Justice, or Magis-
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Mode of proceed- trate of this state, and directed to any Sheriff or Constable of this
""
state, and when seized or arrested, to take him or her before any
Judge or Justice of this state, or before any Magistrate of a county,
city, or town corporate, and upon proof to the satisfaction of such
Judge or Magistrate, either by oral testimony or affidavit, taken
before and certified by any Judge or Magistrate in this state, or of
any other state or territory, that the person so seized or arrested
doth, under the laws of the state or territory from which he or she
fled, owe service or labor to the person claiming him or her, it shall
be the duty of such Judge or Magistrate to give a certificate thereof
to such claimant, his agent or attorney, which shall be sufficient
warrant for removing the said fugitive from labor, to the state or
territory from which he or she fled, and for using such force and
restraint as may be necessary, under the circumstances of the case,
to take and remove such fugitive person back to the state or ter
ritory whence he or she may have escaped as aforesaid. In no trial
or hearing under this act shall the testimony of such alleged fugitive
be admitted in evidence, and the certificate hereinbefore mentioned
shall be conclusive of the right of the person or persons in whose
favor granted, to remove such fugitive to the state or territory from
which he escaped, and shall prevent all molestation of such person or
persons, by any process issued by any Court, Judge, Justice, or
Magistrate, or other person whomsoever.
Penalties for ob
Sec. 2. Any person who shall knowingly and willingly obstruct,
in:int in tbe
hinder, or prevent such claimant, his agent or attorney, or any person
projrer^.°f ^ or persons lawfully assisting him, her, or them, from arresting such
fugitive from service or labor, either with or without process as afore
said, or shall rescue or attempt to rescue such fugitive from the
custody of such claimant, his or her agent or attorney, or other
person or persons lawfully assisting as aforesaid, when so arrested
pursuant to the authority herein given and declared, or shall aid, abet,
or assist such fugitive, directly or indirectly to escape from such
claimant, his agent or attorney, or other person or persons legally
authorized as aforesaid, or shall harbor or conceal such fugitive so as
to prevent the discovery and arrest of such fugitive, shall, for either
of said offences, be subject to a fine of not less than five hundred
dollars, and imprisonment not less than two months, by indictment
and conviction before any Court of Sessions of this state, or before
any court having criminal jurisdiction within this state, and shall
moreover forfeit and pay by, way of civil damages to the claimant
of said fugitive, the sum of one thousand dollars, for each and either
of said offences, to be recovered by action in any District Court of
this state.
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Sec. 3. (1) It shall be the duty of all Sheriffs, Deputy Sheriffs, and Duties of officers
n
.ii
i
f,
,
.
.'and penalties foi
Constables to obey and execute all warrants and precepts issued under neglect of duty,
the provisions of this act, when to them directed, and should any
Sheriff, Deputy Sheriff, or Constable refuse to receive such warrant
or other process when tendered, or to use all proper means, diligently
to execute the same, he shall on conviction thereof, by indictment,
be fined in the sum of not less than five hundred dollars and not more
than two thousand dollars, to the use of the county in which convic
tion is had, and remove from office, and shall be liable to the claimant
in such damages as the claimant shall sustain by reason of said mis
conduct, and after the arrest of such fugitive by such Sheriff, or his
Deputy, or Constable, or whilst at any time within his custody,
should such fugitive escape by the assent, neglect, or contrivance of
such officer, such officer shall be liable, on his official bond to such
claimant, for the full value of said fugitive in the state or territory
from whence he or she came.
Sec. 4. (2) Any person or persons held to labor or service, in any Jj2Ji^Munder
state or territory of the United States, by the laws of such state or
territory, and who were brought or introduced within the limits of
this state, previous to the admission of this state, as one of the
United States of America, and who shall refuse to return to the state
or territory where he, she, or they owed such labor or service, upon
die demand of the person or persons, his or their agent or attorney,
to whom such labor or service was due, such person or persons so
refusing to return, shall be held and deemed fugitives from labor,
within the meaning of this act ; and all the remedies, right and pro
visions herein given to claimants of fugitives who escape from any
other state into this state, arc hereby given and conferred upon claim
ants of fugitives from labor, within the meaning of this section : Pro- FtotIso.
vided, the provisions of this section shall have force and effect, until
the fifteenth day of April, one thousand eight hundred and fifty-four,
bat not beyond that period.
Sec. 5. Nothing contained in this act shall be so construed as to claimants not
_..
1,1
ii
•
.,. allowed to hold
allow the claimant of any slave to hold such slave in servitude in stares in serrithis state after his reclamation under the provisions of this act, except state,
for the purpose of removing such slave from the State.
CI) See Stat 1851, page 190.
(2) Amendment inserted from Stat 1853, page 94.
20»
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CHAPTER LXVI.
AN ACT to prohibit Lotteries.—[Passed March 11, 1851.]
The People of the Slate of California, represented in Senate and
Assembly, do enact as follows :
Lotteries
prohibited.
Penalty for
setting up a
lottery.

Section 1 . All lotteries are hereby prohibited in this state.
Sec. 2. Any person who shall set up or promote any lottery, for
money or property of real value, real or personal, and any person
who shall aid, either by printing or writing, or shall in any way be
concerned in the setting up, managing, or drawing of any such lot
tery, or who shall in any building, owned or occupied by him, or
under his control, knowingly permit the setting up, managing, or
drawing of any such lottery, shall be deemed guilty of a misde
meanor, and on conviction thereof, be punished by fine not less than
five hundred dollars, nor more than five thousand dollars, or by
imprisonment not to exceed six months, or by both such, fine and
imprisonment.
Sec. 3. Any person who shall sell, or offer foV sale, or who shall
Penalty for
Belling lottery have in his possession, with intent to sell, or offer for sale, or to
tickets.
exchange or negotiate, or shall in any wise aid or assist in selling,
negotiating, or disposing of any lottery ticket or tickets, or any share
or part of any lottery ticket, or design, in the nature of a lottery
ticket, within this state, shall be deemed guilty of a misdemeanor,
and on conviction thereof, shall be punished in the same manner as
is provided in the preceding section.
Sec. 4. All sums of money and other valuable things drawn as a
Prizes forfeited
' to state.
prize, or share of a prize, in any lottery, or device in the nature of a
lottery, by any person being a resident or inhabitant within this
state, and all moneys or other valuable things, received by any such
person by reason of his being the owner or holder of any ticket, or
share of a ticket, in any such lottery or device, shall be forfeited to
the use of the state, and may be recovered by information to be
filed, or by an action to be brought by the Attorney General, or by
any District Attorney, in the name and on behalf of the state.
When act to
Sec. 5. This act shall take effect from and after the first Monday
ake effect.
of April, A. D. one thousand eight hundred and fifty-one.
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CHAPTEK LXVII.
AN ACT to create a Board of Supervisors for the County of San
Francisco and define their Duties.—[Passed April 29, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. There shall be within and for the county of San Fran- Board of
•
Supervisors.
ck-o a Board of Supervisors, to consist of the Mayor and Board of
Aldermen of the city of San Francisco, and of three members to be
elected by the rest of the county, in the manner hereinafter provided.
Sre. 2. The County Clerk for said county shall immediately divide Township,
that portion of said county which is situated without the limits of
the city of San Francisco into three townships, so that each town
ship shall have, as near as may be, the same number of inhabitants.
The electors of each township shall elect one Supervisor. The time Election of
of their election and the term of their office shall be the same as that
of the municipal officers of the city of San Francisco : Provided,
that the first election shall be held on the second Monday of May,
eighteen hundred and fifty-one.
Sec. 3. The Board of Supervisors shall meet at such place as they MeeUnfrsof
may determine, on the first Monday of every second month, and S"?""1*0™oftener if they think proper, and their proceedings shall be public.
Sec. 4. They shall elect one of their number to act as Chairman, chairman.
*ho shall have power to administer oaths in all matters touching the
business of said Board.
Sec. 5. They may appoint a Clerk, who shall receive a reasonable cicrk.
compensation, to be fixed by the Board of Supervisors. He shall
teep a record of their proceedings, and all resolutions and decisions
concerning the raising or payment of moneys shall be entered on the
journal. The vote of each member shall be recorded on every question.
Sec. 6. The books, records, and accounts of the Board shall be Books, etc.
lept in the office of the County Clerk, and shall at all times be open
to public inspection.
8k. 7. The Board of Supervisors shall have power, with the con- Power of
^ sent of a majority of all its members, to make such orders concerning
corporate property of the county as they may deem expedient,
and to sell or otherwise dispose of the same, appropriating the pro
ceeds thereof to the use of the county ; to audit the accouuts of all
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officers having the management, collection, or disbursement of any
moneys belonging to the county, to examine, settle, and allow all ac
counts chargeable against the county, and to raise such sum as may
be necessary for paying the same ; to establish townships and election
districts, and to alter the same ; and in that part of the county not
included within the limits of the city of San Francisco, to have the
management and control of public roads, ferries, and bridges, and to
make all necessary orders concerning the same ; to impose and enforce
a road tax ; to organize and support common schools by a school tax
levied in each district where there are more than fifteen children be
tween the ages of six and eighteen years ; to levy and collect an
annual tax not to exceed one half of one per cent, on the valuation
of all property real and personal in the county, for the payment of
the accrued debts of the county ; to sue and defend on behalf of the
county, and to perform all such acts as may be necessary to the dis
charge of the duties imposed upon them by law.
Sec. 8. Said Board of Supervisors shall, before the next general
election, divide the county outside of the city limits into Election
Districts, and shall appoint a Board of Judges of Election for each
of said districts. They shall cause to be elected at the next general
election, and annually afterwards, a Board of Judges of Election for
each ward of the city and each district in the rest of the county.
Sec. 9. Within the city of San Francisco the Board of Supervis
ors shall cause the state and county taxes to be assessed upon the val
uation made by the City Assessors, and they shall be a Board of
Appeals for the equalization of state and county taxes.
Sec. 10. Each member of the Board of Supervisors shall be en
titled to receive for his services for each day's necessary attendance
on the business of the county, the sum of three dollars, and no mem
ber shall be interested in any contract for the county.
Sec. 11. The Board of Supervisors shall have no power to allow
any account for rent or clerk hire for any justice or other county
officer, unless expressly provided by law.

CHAPTER LXVIII.
AN ACT concerning Marks and Brands.—[Passed May 1, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Every person being the owner of horses, mules, cattle,
sheep, goats, or hogs, shall have and keep a mark, brand, and coun
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terbrand (venta) different from the marks, brands, and counterbrands brand, and
of his neighbors ; as far as practicable shall be different from any counterbl*ndother in the state, and this mark different from any other in the
county, provided that nothing in this section shall apply to such brands
or marks as are now recorded in accordance with law..
Sec. 2. Every such owner shall record with the Recorder of his ^rk^^and*'
county his mark, brand, and counterbrand, by delivering to said Re- "corded,
corder bis mark cut upon a piece of leather, and his brand and coun
terbrand burnt upon it, and the same shall be kept in the Recorder's
office, and shall be considered as evidence in any court of law. The
Recorder shall likewise enter in a book, to be kept by him for that
purpose, a copy of said marks, brands, and counterbrands, provided
that such Recorder shall be satisfied that such brand and counterbrand tendered to him for record is unlike any other mark, brand, or
counterbrand in the county, or as far as his knowledge extends, is
different from any other in the state. For recording the mark, brand, Fee for recording,
or counterbrand, the Recorder shall receive one dollar.
Sec. 3. No mark, brand, or counterbrand shall be considered as Marl,?, etc., not
lawful unless
lawful, if not recorded as specified above, within three months after recorded,
the passage of this act.
Sec. 4. Every person shall mark or brand his horses and mules At what ago
,
, n,
cattlotobe
before eighteen months old, and cattle before twelve months old, on marked,
the hip or hind part, and mark his sheep, goats, and hogs before six
months old.
Sec. 5. No person shall use more than one mark, brand, or coun- One person to
have only one
terbrand : Provided, however, that this shall not extend to those per- mark, etc.,
sons who are the owners of more than one hacienda, rancho, or farm,
and no minor living with his parents, nor apprentice, or servant be
allowed to use any mark, brand, or counterbrand other than that of
his parent or master.
Sec. 6. If any person shall use any mark, brand, or counterbrand Penalty for using
iii
i•
n
more than one
other than the one recorded by him, except by the consent ,of the mark, or an
unrecorded mark .
owner of such other mark, brand, or counterbrand, or shall use more
than one mark, brand, or counterbrand, otherwise than is provided in
the previous section, or suffer his ward, child, or apprentice, or ser
vant to use any other than his own mark, brand, or counterbrand on
those of the stock they run with, he shall be liable to forfeit and lose,
to any person suing therefor, the stock so marked or branded with
any other than his proper mark or brand recorded by him : Provided,
that this section shall not extend to any stock which may descend to
any ward, child, apprentice, or servant, by the gift or devise of any
person other than the guardian, parent, or master, of such ward, child,
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apprentice, or servant, but the marks, brands, and counterbrands of
such minors, apprentices, or servants shall be recorded as other marks,
brands, and counterbrands.
Forms to \>e
Sec. 7. Any person or persons selling cattle which are not intendof cattle.
ed for slaughter^ or any horses, mares, mules, jacks, or jennies, shall
be required to counterbrand them on the shoulders, or give a written
descriptive bill of sale, and when cattle are purchased for slaughter,
any person or persons purchasing said cattle shall be required to go
before a Justice of the Peace of the Township where said cattle were
purchased, and procure from the Justice a certificate that the cattle
were purchased for slaughter, giving the mark and brand, and also
the number and class of said cattle, and the names of the person or
persons from whom they were purchased.
Fraudulently
Sec. 8. If any person shall have knowledge of any person, with
mismarklng
cattle.
tne intent to defraud or willingly mismarking or misbranding any
stock not his own, or killing any stock running at large, with a proper
owner, such person having such knowledge shall within ten days
thereafter, give information to some Justice of the Peace of the prop
er county, of the same, and upon failure so to do, shall forfeit and
pay any sum not less than ten nor more than one hundred dollars to
any person suing for the same.
Owners of
gEC 9 AM animals without a mark or brand, not recorded in
unbranded cattle
'
liable to line.
compliance with the requisitions of this act, shall subject the owner
or possessor of such animals to a fine of not less than ten nor more
than one hundred dollars,
fwt^n marks
Sec. 10. No person shall be allowed to use a mark by cutting off the
ear (oreja mocha) or by cutting the ear on both sides to a point (punte
ajuda), and all persons who may have now such marks shall be ob
liged to alter them, with respect to the cattle they may have to mark
after the passage of this act.
Recorders' duties Sec. 11. It shall be the duty of every Recorder in this state to
uSruarks, ac°r" transmit to the Recorders of the adjoining counties a transcript of all
the marks, brands, and counterbrands recorded in his office, which
shall be filed by any such Recorders in their offices, and reference
thereto shall be made in every case of application for the record of
marks and brands under this act.
noncompliance
^EC*
^very Person knowingly and wilfully neglecting or rewitb. this act. fusing to comply with the provisions of this act, for which no penalty
is affixed by law, shall forfeit and pay for every such neglect or
refusal, any sum not less than ten, nor more than one hundred dol
lars, to be recovered before any Justice of the Peace of the county
where such neglect or refusal may occur, by any person suing there
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for, together with damages that may occur by such neglect or re
fusal.
Sec. 13. The Court of Sessions shall provide a judicial or county f^u,1^""16 on
braid, to be used for the sale of cattle on execution.
Sec. 14. The act entitled, "An Act concerning Marks and Brands," Act rePealedpassed April 12, 1850, is hereby repealed.
8k. 15. This act shall take effect from and after three months STe^t!"
after its passage.

CHAPTER LXIX.
AN ACT concerning Offices.—[Passed April 28, 1851.]
The People of the State of California, represented, in Senate and
As$endiy, do enact as follows :
'
ARTICLE L
OF THE OFFICEB8 TO BE ELECTED OK APPOINTED.
Section 1. Here shall be elected or appointed, as hereinafter de- ^S^f"™ 40
clued, the following officers, to wit : — First. A Governor and
Lieutenant Governor. Second. Three Justices of the Supreme
Court. Third. One District Judge for each Judicial District into
which the state is divided by law. Fourth. Senators and Members
of Assembly. Fifth. A Secretary of State, Treasurer, Comptroller,
Attorney General and Surveyor General. Sixth. A Clerk of the
Supreme Court. Seventh. A Superintendent of Public Instruction.
Eghth. For each county, one County Judge, one County Attorney,
one Comity Clerk, one Sheriff, one Coroner, one Public Administra
tor, one Assessor, one Treasurer, and one County Surveyor, except
m otherwise especially provided for the county of San Francisco. (1)
.Ninth. For each of the counties of San Francisco, Santa Clara, San
Joaquin, Sacramento, and El Dorado, one County Recorder. Tenth.
For the city of San Francisco, four Justices of the Peace. For each
of the cities of Sacramento and Stockton, three Justices of the
Peace ; and for each of the other incorporated cities of the state, and
for each township, two Justices of the Peace, and one Constable for
Justice of the Peace.
(1) See Stat. 1853, page 37.

COMPILED LAWS OF CALIFORNIA.

ARTICLE H.
ELECTIONS AND TERM OF OFFICERS, EXCEPT TOWNSHIP OFFICERS.
Section 2. The Governor, Lieutenant Governor, Justices of the
Supreme Court, Treasurer, Comptroller, Attorney General, Surveyor
General, Clerk of the Supreme Court, and Superintendent of Public
Instruction, shall all be elected by the qualified electors of the state.
District Judges, District Attorneys, Senators, Members of Assembly,
County Judges, County Clerks, Coroners, Recorders, Assessors,
County Treasurers, and County Surveyors, shall be elected by the
qualified electors of their respective districts or counties. Justices
of the Peace and Constables shall be elected by the qualified electors
of their respective cities or townships.
Sec. 3. The Governor and Lieutenant Governor shall be chosen
at the general election of the year one thousand eight hundred and
fifty-one, and every second year thereafter, and shall hold their offices
for the term of two years from the time of their instalment, and
until their successors shall be qualified.
Sec. 4. The Secretary of State shall be appointed by the Gover
nor, by and with the advice and consent of the Senate, and shall
hold his office for the term of two years, and until his successor is
qualified. (1)
Sec. 5. The Comptroller, Treasurer, Attorney General, and Sur
veyor General, shall be chosen at the same time as the Governor and
Lieutenant Governor, and shall hold their respective offices for the
term of two years, and until their successors shall be qualified. (2)
Sec. G. One Justice of the Supreme Court shall be chosen by the
qualified electors of the state at the general election of the year one
thousand eight hundred and fifty-one, and of every second year
thereafter, and shall hold his office for the term of six years from the
first day of January next after his election.
Sec. 7. The Clerk of the Supreme Court, chosen at the general
election of the year one thousand eight hundred and fifty, shall hold
his office until the first day of January one thousand eight hundred
and fifty-three. At the general election in the year one thousand
eight hundred and fifty-two, and at the general election every two
years thereafter, the Clerk of the Supreme Court shall be chosen by
the qualified electors of the state, and shall hold his office for the
term of two years from the first day of January next after his elec
tion, and until his successor is qualified.
(1) See ante, p. 77.

(2) See ante, pp. 72, 75, 84, and 189.
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Sec. 8. The Clerk of the Superior Court of the city of San ciwk of suporior
Francisco shall be elected by the electors of said city on the fourth Francisco.
Monday of April, one thousand eight hundred and fifty-one, and
thereafter at the same time with the other municipal officers.
Sec. 9. The Superintendent of Public Instruction, chosen at the perintendent
general election in the year one thousand eight hundred and fifty, instruction,
shall hold his office until the first day of January, one thousand
eight hundred and fifty-four. At the general election in the year
one thousand eight hundred and fifty-three, and at the general elec
tion every three years thereafter, the Superintendent of Public
Instruction shall be chosen by the qualified electors of the state, and
shall hold his office for the term of three years from the first day of
January next after tne election, and until his successor is quali
fied. (1)
Sec 10. District Judges shall be chosen by the qualified electors District Judges
of their respective districts, at the general election of the year one
thousand eight hundred and fifty-two, and shall hold their offices for
the term of six years from the first day of January next after their
election. (2) A Judge of the Superior Court of the city of San o°urt of'sT*0'
Francisco shall be elected by the electors of said city at the next Franci9COgeneral election, and at the general election every third year there
after.
Sec. 11. The members of the Assembly shall be chosen by the 5^^°'
qualified electors of their respective districts at the general election
of each year, and shall hold office for the term of one year.
Sec. 12. Senators shall be elected by the electors of their respect- senators,
ife districts for two yjars, at the same time [as] members of the
Assembly are chosen.
Sec. 13. County Judges shall, except in the cases othorwise pro- county judges,
rided by special statutes, be chosen by the electors of their respective
counties at the general election, in the year one thousand eight
hundred and fifty-three, and at the general election every four years
thereafter, and shall enter upon the duties of their office on the first
Monday of April subsequent to their election. (3)
Sec 14. (4) County Clerks, Sherifis, Coroners, County Assessors, County clerks.
County Treasurers, and County Surveyors, and the County Recorder
(1) See Stat 1852, p. 49, Sec. 1, and p. 122, Sec. 1 to 4.
(2) See Stat 1851, p. 12, Sec. 18.
(3) See Slat. 1851, p. 17, Sec. 54.
('I See Stat, 1850, p. 261, 264, and 117, also anto, p. 110, and Stat. 1850, p.
17°, tad Stat 1851, p. 199.
21
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coroners,
Treasurers,county 0f each of the counties of San Francisco,> Sacramento,j San Joaquin,
i——«
Surveyors, and Santa Clara, and El Dorado, shall be chosen by the electors of their
Kecorders.
.
.
. *
respective counties, at the general election in the year one thousand
eight hundred and fifty-one, and at the general election every two
years thereafter, and shall enter upon the duties of their respective
offices on the first Monday of October subsequent to their election :
Provided, that the present officers mentioned in this section, shall
continue in office until the first Monday in April, one thousand eight
hundred and fifty-two.
District
Sec. 15. District Attorneys shall be chosen by the qualified elect
Attorneys.
ors of their respective counties at the general election of the present
year, and at the general election every two years thereafter, and
shall enter upon the duties of their offices on the first Monday of
October subsequent to their election. (1)
ARTICLE III.
OF THE ELECTION OF JUSTICES OF THE PEACE AND CONSTABLES,
Counties to be
divided into
Townships.

Section 16. The Court of Sessions or Board of Supervisors, when
provided, of each county, shall from time to time, as the public good
may require, divide said county into a convenient number of town
ships not exceeding twelve, and shall cause such division to be pub
Justices for each lished. For each of such townships two Justices of the Peace shall
township.
be elected, except in the city of San Francisco, which shall be di
vided into four townships, in each of which shall be elected one
Justice. The Justices of the Peace for the several townships and
cities of the state shall be chosen, except in ^he cases otherwise provi
ded by special statutes, at the general election of the present year, and
at the general election every year thereafter, and shall enter upon
the duties of their offices on the first Monday of October subsequent
to their election.
When present
Sec. 17. When any Justice of the Peace, by the formation of a
Justices to
continue.
new township, shall be brought within the limits thereof, he shall be
one of the Justices of the Peace allowed to such new township, and
shall continue in office until the expiration of the term for which he
was elected.
Sec. 18. If by annexing a part of one township to another, then
No
6
should be more than the proper number of Justices within the limit1
of the township to which such addition shall have been made, an}
Justice of the Peace brought within such township shall, notwith
(1) See Stat. 1851, p. 187.

COMPILED LAWS OF CALIFORNIA.

243

standing, hold and exercise his office therein until the expiration of
his term of office, but no successor shall be elected to fill any vacancy
in said office which may be occasioned by the expiration of his said Vacancies to
,
.
? ,
...
be filled.
term or otherwise ; and whenever any township, in consequence of a
part of it being taken to form a new township, or to be annexed to
any other township, shall be deprived of its proper number of Jus
tices of the Peace, the vacancy thus produced shall be supplied as in
other cases.
Sec. 19. When any Constable, by the formation of a new town- Present
ship, shall be brought within the limits thereof, he shall continue to continue'" *°
act as Constable to such new township, and shall continue in office
until the expiration of the term for which he was elected.
ARTICLE IV.
OP COMMISSIONERS AND CERTIFICATES OP ELECTION.
Section. 20. All commissions of officers shall be in the name and by Commissions of
the authority of the people of the state of California, and shall be iaaued.'
sealed with the great seal of the state, signed by the Governor and
countersigned by the Secretary of State.
Sec. 21. Members of the legislature, and all county and township certificate* of
officers elected by the people, shall receive certificates of election electlon'
from the officer or officers to whom returns of election are made.
Sec. 22. Any officer elected or appointed to fill any vacancy, shall The like,
be commissioned, or receive a certificate of election or appointment
to such office.
ARTICLE V.
OF THE OATH OP OFFICE.
Section 23. Every officer chosen or appointed to any office of Oath of office.
tru3t or profit under the authority of this state, before he enters on
the duties of his office, shall take and subscribe the following oath or
affirmation : " I do solemnly swear (or affirm as the case may be)
that I will support the Constitution of the United States and the
Constitution of the state of California, and that I will faithfully
discharge the duties of
according to the best of my ability."
Sec. 24. Said oath, except in cases specified in the next two sec- To be endorsed
.
i
it
i
. •
i»i>/»on commission
boos, shall be endorsed on the commission or certificate of election ot or certificate,
such officer, and signed by him and certified by the officer before whom
such oath or affirmation shall have been taken.
Sec. 25. Members of the legislature shall take their prescribed M^t™Jrt*ho
oath before they assume their seats as such members, and an entry *™ °*ththereof shall be made on the Journal of the proper House.
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Sec. 26. The Governor and Lieutenant Governor shall respectively
take said oath in the presence of both Houses of the legislature, met
in Convention for that purpose, and an entry thereof shall be made
on the Journals of said Ilouses.
Sec. 27. The oath shall be taken, and except in the cases prescrib
ed in the two next preceding sections, may be subscribed before any
Judge of the Supreme or District Court, or Clerk thereof, County
Judge, County Clerk, Notary Public, or Justice of the Peace, unless
otherwise directed by law.
Sec. 28. It shall be the duty of every officer whose oath of office
is required to be endorsed on his commission or certificate of election,
to take and subscribe said oath within ten days after the reception of
his said commission or certificate, or within ten days after the com
mencement of his term of office, if his commission or certificate shall
have been received by him.
Sec. 29. Whenever any officer is authorized or required by law to
appoint a deputy, such deputy, before he shall proceed to act, shall
take the same oath as his principal.
ARTICLE VI.
OF OFFICES BECOMING VACANT BY DEATH, RESIGNATION, OR OTHERWISE.

Section 30. Every office shall become vacant upon the happening
When offices
become vacant. of either of the following events, before the expiration of the term
of such office : First, The death or resignation of the incumbent.
Second, The removal of the incumbent, from office. Third, The con
firmed insanity of the incumbent found upon a commission of lunacy
issued to determine the fact. Fourth, A conviction of the incum
bent of a felony or misdemeanor in office. Fifth, A refusal or neglect
of the person elected or appointed to take the oath of office, as pre
scribed in section twenty-third of this act, or when a bond is required
by law, his refusal or neglect to give such bond within the same time in
which he is required to take the oath of office. Sixth, The ceasing
of the incumbent to be a resident of the state, district, county, city,
or township, in which the duties of his office are to be exercised, or
for which he shall have been elected or appointed. Seventh, The
ceasing of the incumbent to discharge the duties of his office for the
period of three months, except when prevented by sickness, or by
absence from the state, upon leave, as provided by law. Eighth, The
decision of a competent tribunal declaring the election or appoint
ment void, or the office vacant.
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Sec. 31. The Governor and Lieutenant Governor shall transmit Resignation of
i .
•
•
ii.i
.
.
««
i
Governor and
their resignations to the legislature if in session, or, if not, then to Lieutenant
the Secretary of State.
Sec. 32. Members of the legislature, when they resign their seats, Resignation of
shall deliver their resignations to the presiding officer of the body to legislature,
which they belong.
Sec. 33. All officers commissioned by the Governor shall deliver ^anSJidoned
their resignations to him.
°y Governor.
Sec. 34. The County Judges, when they resign their offices, shall JJ^"'7
tender their resignations to the Governor of the State. All other
County Officers shall resign their offices to the County Judge.
Sec. 35. Whenever a vacancy occurs in any office, specified as Jutics of county
above (except in cases of resignation made to the Governor, in which of vacancies,
it is the duty of the Governor to issue a writ of election or make an
appointment to fill such vacancy), it shall be the duty of the County
Clerk of the county where such officer exercises the duties of his
office, if confined to a single county, and if not thus confined, then
of the County Clerk where such officer last resided previous to the
happening of such vacancy, to certify such vacancy and how it oc
curred to the Governor. If such vacancy occurred from the con
firmed insanity of the incumbent, or from his conviction of a felony
or a misdemeanor in office, the certificate of the County Clerk shall be
accompanied by the certified copy of the judgment found upon the
commission of lunacy, or a certified copy of the record of conviction
for felony, or misdemeanor in office, as the case may be.
Sec 36. But when a vacancy shall happen in the office of a mem- vacancy in office
ber of the legislature, during the session thereof, such vacancy shall legislature,
be notified to the Governor by the presiding officer of the House in
which such vacancy shall have occurred.
Sec. 37. Whenever any officer shall be removed from office on Duty of
•
i
n
• •
» t • Secretary of
impeachment and conviction, as declared in the Constitution of this state, when
officer removed
state, it shall be the duty of the Secretary of State to transmit a by impeachment
certified copy thereof to the officer, as the case may be, whose duty
it shall be to order an election or to make an appointment to supply
the vacancy caused by the removal of such officer from office.
ARTICLE VII.
OF SUPPLYING VACANCIES IN OFFICE.
Section 38. In case of the impeachment of the Governor, or his vacancy in office
removal from office, death, or inability to discharge the powers and
duties of the office, resignation, or absence from the state, the pow-
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ers and duties of the office shall devolve upon the Lieutenant Gov
ernor for the residue of the term, or until the disability shall cease.
But when the Governor shall, with the consent of the legislature,
be out of the state in time of war at the head of any military force
thereof, he shall continue Commander-in-Chief of all the military
forces of the state.
Vacancy in office Sec. 39. If during the vacancy in the office of Governor, the
of lieutenant
Lieutenant Governor shall be impeached, displaced, resign, die, or
Governor.
become incapable of performing the duties of his office, or be absent
from the state, the President of the Senate shall act as Governor
until the vacancy shall be filled, or the disability shall cease.
President of
Sec. 40. Whenever the Government is administered by the Lieu
tenant Governor, or he shall be unable to attend as President of the
Senate, the Senate shall elect one of its own members as President
for that occasion.
Vacancies in
Sec. 41. Vacancies that may happen in offices, the appointment of
offices In
appointment of which is yested in the Governor and Senate or in the legislature,
Governor.
shall be filled by the Governor during the recess of the legislature,
by granting commissions that shall expire whenever the Governor
and Senate or the legislature shall appoint a person or persons to
fill said offices.
Governor to
Sec. 42. It shall be the duty of the Governor to lay before the
report
appointments legislature, at the earliest day practicable, a statement of all ap
nude by aim.
pointments made by him since the preceding session to fill vacancies.
Vacancy in office Sec. 43. Whenever any vacancy shall occur in the office of Jusof Supreme
t
Court, District or tice of the Supreme Court, or District Judge, or County Judge, or
superintendent Superintendent of Public Instruction, the Governor shall fill the
■of Public
.
.
.
i
instruction.
same by granting a commission which shall expire at the next gen
eral election by the people, at which election such officers shall be
chosen for the balance of the unexpired term.
Sec. 44. Whenever any vacancy shall happen in the office of Sen
ator or member of the Assembly, a special election shall be ordered
by the Governor to fill such vacancy.
' Sec. 45. Whenever a vacancy shall occur in the office of Attorney
General, Surveyor General, Treasurer, Comptroller, the Governor
shall order a special election to be held to fill such vacancy, and until
such election is held and the person is qualified, the Governor shall
fill such office by appointment : Provided, that when any vacancyshall occur in any of said offices six months before the close of the
term of such office, the person appointed by the Governor shall hold
office for the unexpired term.
Vacancy of office Sec. 46. When a vacancy shall occur in the office of the Clerk of
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the Supreme Court, the same shall be filled by such Court until the of Supremo
, .
'
Court Clerk.
next general election.
Sec. 47. When any vacancy shall occur in the office of District District
Attorney, County Clerk, or in any other County officer, except of the or other County'
County Judge, the Court of Sessions of the County shall appoint
some suitable person to fill the vacancy until the next general election.
Sec. 48. When a vacancy shall occur in the office of a Justice of Justice or
(Juu&tablc.
the Peace or of a Constable, the County Judge shall order an election
as soon as possible to fill such vacancy.
Sec. 49. Whenever an election [of a person] to fill a vacancy is Term of office,
had, the person chosen shall hold office for the balance of the term
of the person whose place he is elected to fill.
Sec. 50. The act entitled "An Act concerning Officers," passed Act repealed.
April eleventh, eighteen hundred and fifty, is hereby repealed.

CHAPTER LXX.
AN ACT for the Regulation of the Militia whilst in actual service.—
• [Passed January 28, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. That the rules and regulations established for the Army regulation!
°
to apply to
government of the army of the United States shall, from and after militia,
the passage of this act, be adopted for the government of the militia
of California whilst in actual service.

CHAPTER LXXI.
AN ACT declaring certain Rivers and Creeks Navigable.—[Passed
February 18, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. So much of the San Jose de Guadalupe
certain rivora
A river as lies declared
between its mouth and Alviso ; and so much of the Petaluma river navigable,
as lies between its mouth and where the road crosses said river, lead
ing from Sonoma and San Raphael ; and so much of Sonoma river
as lies between its mouth and the town of San Louis ; and so much
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of Napa river as lies between its mouth and Napa City ; and so
much of the Suisun river as lies between its mouth and the town of
Suisun Embarcadero ; and so much of the Sacramento river as lies
between its mouth and the mouth of Clear Creek ; and so much of
Feather river as lies between its mouth and the northern boundary of
the city of Ophir ; and so much of Yuba river as lies between its
mouth and a point twenty feet west from the east end of the Public
Plaza of Marysville ; and so much of the San Joaquin river as lies
between its mouth and the Tulare Lake ; and so much of the Stock
ton Slough as lies between its mouth and the bridge that is now built
above El Dorado street, in Stockton ; and so much of the Moquelumne river as lies between its mouth and the first falls ; and so much
of the Tuolumne river as lies between its mouth and Canon, or foot
of the rapids ; and so much of Deer Creek as lies between the house
of Peter Lassen and its mouth ; and so much of the river called the
American Fork as lies between its mouth and the town of Brighton,
are hereby made and declared navigable.
n?tdto tebuut™' ^EC> ^*
S^a^ not ^e lawful for any person or persons to build or
BcrosssaidriYcre. construct any bridge or dam whatever across said rivers or creeks, so
far as they are by this act declared navigable.
Except by HcenM gEC- 3. Nothing contained in the foregoing sections shall be so
of the Court of
construed as to prohibit the Court of Sessions of any county, lying
and being on said rivers declared navigable, from granting license to
any person or persons to erect and construct bridges or ferries where
the public convenience may require them : Provided, that said bridges
and ferries shall not obstruct the navigation of such streams and rivers
by steamboats and other water crafts.
Sec. 4. The act entitled " An Act declaring certain Rivers, Creeks,
Act repealed.
and Sloughs, herein named navigable," passed March twentieth, one
thousand eight hundred and fifty, is hereby repealed.
CHAPTER LXXII.
AN ACT to amend an Act entitled An Act to establish a Standard
of Weights and Measures, passed March thirtieth, one thousand
eight hundred andfifty. (1)—[Passed April 30, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Comity Sealers
to procure a

Section 1. It (shall be the duty of the County Sealers of the
{\) See ante, page 119.
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various counties of this state, to procure at the expense of their said st*tid»rd of
weights and
counties, a complete standard of Weights and Measures, in con- 1
r with that established by the Congress of the United States,
which shall consist of a yard, a pound weight, liquid gallon, and a
Mf bushel, and the usual subdivisions of such Weights and Mea
sures; the said standards to be certified to by the Weigher and
£r|ifled
Measurer of the United States Custom House.
Meaaurer.
Sic. 2. Said Weights and Measures shall be kept in the office of To ho kept in
the County Sealer ; shall be sealed with the seal of the County Court, couu^lc'aicr.
and a certificate of their accuracy under the affidavit of said sealer,
stall be entered upon the minutes of the County Court, and a copy
thereof transmitted to the Secretary of State and filed by him in his
office.
Sbc. 3. It shall be the mduty of all persons
using° t any" weights,
A" wWit«,
L
°
measures
aud
measures, or beams, by which any commodity or article of trade beams to be
_ ,
lii
ii certified to, once
or trarhc is weighed or measured, to have the same certified by a year.
the County Sealer, at least, once in each year : and any person Penalty for using
hereafter using any weights, measures or beams, in weighing or etc*0 *til!ht8'
measuring, not conformable to the standard of the county in which
such weights, measures or beams are used, he or she shall be liable
to indictment therefor, and upon conviction thereof, shall be fined
in a sum not less than fifty dollars, or more than one thousand
dollars.
Sec. 4. So much of the first, seventh, eighth, ninth, tenth, eleventh, Sections of
thirteenth and fourteenth sections of the act passed March thirtieth, repealed,
one thousand eight hundred and fifty, entitled An Act to establish a
Standard of Weights and Measures, as conflicts with this act, is
hereby repealed.
Sec. 5. This act shall take effect from and after its passage.

CHAPTER LXXIII.
AX ACT concerning Roads and Highways. (1)—[Passed April
19, 1853.]
Tk People of the State of California, represented in Senate and
Assembly, do enact as follows :
Sectios 1. If any* rperson shall obstruct, or cause to be obstructed,
Penalty for
,
obstructing
■"J public road, so as to prevent or delay any public or private con- roads.
(1 J See the following act.
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veyance, foot or horse-back passenger, or so as to impair, or in any
wise injure the condition of said road, such person shall forfeit and
pay a sum not exceeding fifty dollars.
Additional
Sec. 2. The person making such obstruction, shall, in addition to
penalty.
the penalty mentioned in the preceding section, forfeit and pay the
further sum of ten dollars, for every day he shall suffer such obstruc
tion to remain in or across such road.
Appropriation
Sec. 3. The fines and forfeitures imposed by this act, shall be re
of revenue
under the act. coverable by an action instituted in the name of the Supervisor of
such road district where such obstructions occur, before any Justice
of the Peace in the proper township, and the fines and forfeitures so
imposed shall be for the benefit of such road district.
Duty of
Sec. 4. Whenever the aforesaid Supervisor shall be satisfied, either
Supervisor.
by his own observation, or upon information from others, that the
provisions of this act have been violated, it shall be his duty to pros
ecute, without delay, any such person or persons, according to the
provisions of this act.
Obstructions to
Sec. 5. All persons who have heretofore obstructed any public
be removed
within twenty road as aforesaid, are hereby required to remove the same, and if any
days from
passage ofact. such person or persons shall fail or refuse to remove such obstruction,
within twenty days after the passage of this act, they shall be liable
to all the penalties prescribed in this act.

CHAPTER LXXIV.
AN ACT concerning Roads and Highways. (1)—[Passed April 11,
1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Every road within this state shall be deemed a public
What roads are
highways
highway, which is so declared by an order entered on the minutes of
the Court of Sessions of the County over which the road passes, and
it shall be the duty of the Court of Sessions of each county, at the
earliest time at which it can be done, to declare, by an entry on the
minutes, what roads within the county are public highways. Any
road may be discontinued as a public highway by an entry to that
effect in the minutes of the court.
(1) See preceding Act.
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Sec. 2. The Court of Sessions of each and every county of this Poll tax for road
state, shall have power to levy a poll tax for road purposes, on all FevX"*"
^
able-bodied men in their counties between the ages of eighteen and
forty-five years, not exceeding five days' labor in each year.
Sec. 3. The Court of Sessions of each county in this state shall UjJgJ^0™ of
appoint, at the first term held during the present year, and thereafter appointed,
at the first term held in each year, as many supervisors of roads as
they may deem necessary for the county, and shall agree upon, and ^JScn^lJ'0*
enter on the records of their court, a certain number of days that person subject,
each able-bodied man, between the ages of eighteen and fifty years,
shall be subject to labor upon the public roads in his district during
the year : Provided, that no more than five days work upon said
highways shall be required of any one person, and the Clerk shall
append the number of days fixed upon the notice of each Supervisor
appointed in his county.
Sec. 4. The Courts of Sessions of the several counties in this state Road*
ways under conshall have general supervision and control over the public roads and troiof the courts
. .
of Sessions.
highways in their respective counties.
Sec. 5. The Court of Sessions of each county shall, on presenta- On petition for
.
a county road,
tion of petition to said court, praying for a county road to be laid persons to be
,
, .
.
appointed to
out in the county, and designating the points therein, appoint two report thereon
proper persons of their county, together with the County Surveyor of
their county, to view out the road so petitioned for ; and it shall be J^^JjJ^^bUo
the duty of those so appointed, to proceed as soon as they can well highway,
do so, to the place designated in the petition, and lay out said road
on the nearest and best way between the points designated in the
petition, or order of the court, and report on its utility, and said re
port shall be recorded by the County Clerk in the records of said
court ; and if such court shall be of opinion that such road is neces
sary, it shall make an order to that effect, and declare the same to be
a public highway.
Sec. 6. When such appointment has been made, notice thereof Notico to owners
of land.
shall be given as publicly as possible, to the parties owning the land
through which the road is to run, if such parties reside within the Road not to be
county ; and, if objection by the owners is made to the location, such K?(1f anymore
road shall not be opened until the objections shall be heard by said n^onUcat*(1
court, who shall determine in regard to the same.
Sec. 7. It shall be the duty of the Court of Sessions, as soon as counties to be
practicable, to lay out and divide the county into such road districts road districts,
as may be deemed proper, defining the boundaries of the several dis
tricts. The division so made may be altered from time to time, as
circumstances may in the opinion of the court require.
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Persons appointBec. 8. It shall be the duty of the Clerk of the Court of Sessions
be iwtmed of™ 10 °f eac'1 county> t0 make out and deliver to the Sheriff, written notices
ment"P1,0int" *° a^ ^e Persons wn0 have been appointed supervisors as aforesaid,
within ten days after such appointment shall have been made, in
forming such persons of said appointment, and describing the bounda
ries of their district, and the Sheriff shall deliver the said notices to
the persons to whom they shall be directed respectively : and if the
person to whom such notice is delivered, shall refuse to accept the
office of supervisor, the Sheriff shall return said notice, noting such
refusal on the back thereof.
Penalty for refus- Sec. 9. When any person shall refuse to accept the appointment
LppoTatmcn't. °f supervisor, he shall be fined in the sum of twenty dollars, and in all
cases where the office of supervisor is vacated, the Court of Sessions
shall fill the vacancy at its first session thereafter.
Supervisors to
Sec. 10. If the supervisor shall accept such appointment it shall
turtles 'liable*to be his duty, within fifteen days thereafter, to return to the Clerk of
'"' ''
the Court of Sessions, a list of all persons residing in his road
district, liable to be taxed for road purposes : Provided, that said
supervisor shall not be required to make such return unless the Court
Supervisors
°^ Sessions shall levy a tax for road purposes : and said supervisor
exempt from shall be exempt from military tax, during the time of his holding
military tax.
said office.
Supervisors to
Sec. 11. It shall be the duty of the supervisor to cause all the
repair,°and 'erect public roads within his district to be kept clear from obstruction and
guide posts.
jn gQ0(j rCpajrj caging banks to be graded and bridges and cause
ways to be made where the same may be necessary, and to keep the
same in repair; and to cause to be erected and kept in repair,
posts and guide-boards, with inscriptions thereon, in letters and
figures, giving the direction and distance to the most noted places to
which said road may lead.
Supervisors may
Sec. 12. When any public road shall be obstructed, or bridge or
Saw" tolilboTon causeway shall be destroyed or out of repair, it shall be the duty of
the supervisor to cause such bridge or causeway to be rebuilt or re
paired, and such obstruction to be removed, and for that purpose he
shall call out the persons required to labor on public roads in his
district, or the necessary number ; but if the persons, or any of them,
so called out by him, shall have performed the number of days work
required by law, or if the labor due from such persons shall not be
May hiro
sufficient, he shall proceed to hire as many laborers or teams as may
laborers, etc.
De necessary to remove such obstruction, or repair such damage :
Provided, the cost of the same shall not exceed fifty dollars : but if
the cost of the labor shall exceed that sum, he shall report the same
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to the Court of Sessions, whose duty it shall be to provide for the when repairs to
..
..
n , i .j
be done by order
removal of such obstructions, or repairing of such bridge or causeway, of sessions,
either by ordering the supervisor to hire laborers and teams for that
purpose, or by making a contract with some suitable person or per
sons, as they may deem best ; and all moneys necessary to carry the
provisions of this section into effect, shall be paid out of the County
Sec. 13. It shall be the dutyJ of the supervisor
of each district,' to how
Persons
liable—
r
notified
that
call on every person liable to work on roads, when any road in his ^^jor is
district needs work or repairs, to perform the number of days work
due for the year, giving such person at least three days notice, and
the time and place and the necessary tools for said road work. The
supervisor can appoint any person liable to work in his district, to
notify the persons of the time and place appointed, and such notice
shall be legal and binding as the notice from the supervisor would be,
and every person required to notify hands to work on the road, by a
supervisor, shall be entitled to credit on his road tax, for the time he
is so employed.
Sec. 14. Each person shall be required to work diligently, and a Penalty for
reasonable number of hours in each day, and upon the failure or re- pTr"om!ii^OT0bv
fusal of any person to attend or perform the work due on the road,
after being notified as above, either by himself, or by a substitute
equally able as himself, he shall be liable, and pay for each day, the
usual price of such a day's labor ; and if any such person shall wil- penalty for infully neglect, or turbulently interrupt the other hands upon duty, the sonTat work!""
supervisor may discharge such person from the road, and he shall be
liable for and pay, for each day's labor that may be due from him, the '
usual charges for such labor.
1
Sec. 15. It shall be the duty of the supervisors to prosecute suits supervisors to
before Justices of the Peace, in their official capacity, against all fines,
persons for neglect or refusal to work, and for all labor or liability
which may be due, or incurred under this act, in their respective
districts, and which may remain unpaid after due notice given ; and
such supervisors shall be competent witnesses in all such suits, and May be witnesses,
appeals may be taken from the judgments thereon, as in other cases. Appeal.
Sec. 16. All fines and forfeitures incurred under the provisions of Application of
this act, shall be applied to the improvement of public roads within
etc'
the limits of such road districts, wherein such fines and penalties may
have been incurred.
Sec. 17. At the first term of the Court of Sessions, held in each supervisors to
year, each supervisor of the county shall make a report to said court, reporUlm y'
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showing the whole number of days work done, the amount of money
collected, the amount of money paid out, naming all delinquents ;
also, reporting the condition of the roads in his district.
Penalty on
Sec. 18. Any supervisor neglecting to perform any of the duties
supervisors for
neglect of duty. required of him by this act, shall be liable to, and forfeit to the use
of his county, any sum not less than ten nor more than two hundred
dollars, and he shall also pay over to the county all moneys that he
may have collected under this act, not otherwise legally appropriated.
Curt roadsSec. 19. Any person or persons wishing a cart road laid out for
notice of petition
his or their convenience, from the dwelling or plantation of such
for.
persons to any public road, or from one public road to another, shall
present a petition to the Court of Sessions, setting forth the reasons
for desiring such road, describing the points from and to which said
cart way is desired to pass, and the court shall, after a sufficient sum
Proceedings on
of money shall have been deposited, proceed to view and mark out
petition for.
such cart road, and appoint three freeholders to view the same : Pro
vided, that twenty days notice shall be given of the intention to pre
sent such petition, to each person through whose land such cart road
is desired to pass, and also by posting up notices in two public places
in the neighborhood of such intended road ; and the reviewers, when
appointed, shall proceed to examine the route proposed, and also any
other route they may deem proper, from and to the points named in
the petition, and if they shall be of opinion that a cart road is nec
essary and proper from and to the points named in the petition, they
shall lay out the same in such manner as to produce the least incon
venience to the parties through whose lands said road shall pass, and
shall make a written report to the court, describing the route and
the number of lots of land through which the same shall pass, and
naming the owners thereof, if known ; which report shall be examin
ed by the court, and if, on hearing the objections, if any, it shall be
of the opinion that the road is necessary, an order shall be made,
establishing the same : Provided, that said road shall not be made to
Not to pass
pass through any orchard, garden, vineyard, or any valuable im
through
orchards.
provement.
Court may order Sec. 20. If any person shall make lawful objection to said road
compensation to
parties oyer
whose land road passing through his lands, and shall make it appear before any court
may run.
of competent jurisdiction, the said cart road shall not be opened
through said lands, until damages are paid by the person or persons
applying for said cart way, which damages shall be assessed by three
householders of the county, appointed by the Court of Sessions ; and
on the payment of such damages, so assessed, the person so applying
for such cart road shall have the right of opening said right of way.
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CHAPTER LXXV.
AX ACT to provide for the incorporation of Railroad Companies.—
[Passed April 22, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Any number of persons, not less than twenty-five, Twenty-fi>e or
being subscribers to the capital stock of any contemplated railroad, n»™fornTT"
may be formed into a corporation for the purpose of constructing, ™™KV»n
owning, and maintaining such railroad, of either single or double iJJun^foUu, th,
track, by complying with the following requirements : When an in- ro"d'
strument, setting forth the road intended to be built, and the name Nama of
of a person to act as Treasurer until articles of association have TreMurerbeen adopted, and until a Treasurer has been duly elected, has been To ^ ri|pwd oy
signed by not less than twenty-five persons as aforesaid, and when JJJJJ]^
stock to the amount of at least one thousand dollars for every mile
of the road so intended to be built, hall be in good faith subscribed,
,
....
Amount of (lock
m ten per cent, paid thereon to the Treasurer named in said instru- t» be subscribed
,
....
and aniount pe.it!
ment ; then (the said Treasurer having given notice in writing to all thereon,
such subscribers, of a meeting to be held not less than twenty days Jf^vM^t
after the date of such notice,) the said subscribers, either in person meetin8or by written proxy, may adopt articles of association, and may elect Articles of
from amone the subscribers to said articles, thirteen Directors for Amoclation.,
°
Directors of
said company.
company.
Src. 2. The said articles of association shall set forth the name of Articles of
.i corporation,
. the
_ number
i/»
i same is
• to continue,
..,«,
Association
me
of years the
(which Bet
forth, to
shall not exceed fifty years,) the amount of the capital stock of the ^ ^ of
company, (which shall be divided into shares of one hundred dollars company,
each, and which shall be the actual cost of constructing the road, Amount of
together with the cost of the right of way, motive power, and every ^'S^*
other appurtenance for the completion and running of said road, as
Marly as can be estimated by competent engineers,) the names of the Namesof
Directors to manage the concerns of the company, subject to the re- DirectoraUnctions hereinafter specified, who shall hold their offices until
others are elected, the place from and to which the proposed road is
10 be constructed, and each county into and through which it is in- Route of road
•ended to pass, and its length as near as may be, and the names of commissioner*,
foe Commissioners to open books of subscription to the stock, which
Commissioners shall be subscribers to said articles of association.
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Sec. 3. Each subscriber to such articles of association, shall per
sonally subscribe thereto his name, place of residence, and number
of shares of stock taken by him in such company ; and the said arti
cles, being so subscribed by not less than twenty-five persons, may,
after the provisions of section four are complied with, be filed in the
office of the Secretary of State ; and thereupon the persons who
have so subscribed, and all persons who shall from time to time be
come stockholders in such company, shall be a body corporate, by
the name specified in such articles, and shall be capable in law of
purchasing, holding, and conveying, any real and personal estate
whatever, in every respect as an individual or natural person might
or could do.
Sec. 4. When the amount of stock specified in the first section of
this act shall have been subscribed, and ten per cent, on said amount
shall- have been actually and in good faith paid in cash, to the Trea
surer appointed by the Directors named in such articles, and when
there shall be endorsed on said articles, or annexed thereto, an affi
davit made by at least three of the said Directors that said amount
of stock had been subscribed, and that said ten per cent, has been
actually paid in as aforesaid, and that the subscribers to said articles
are all known by one or the other of the said three Directors to be
subscribers thereto, and to be the persons so represented ; then the
said articles of association may be" filed in the office of the Secretary
of State.
Sec. 5. The Directors named in the articles of association shall or
ganize as a Board immediately after their election, notice in writing
of the time and place of such meeting having first been given by the
Treasurer to each Director, and at such meeting they shall appoint a
President from among the Directors, and a Secretary, and a Treasu
rer, who shall be officers of the company as well as of the Board of
Directors, and hold their respective offices until their successors have
been duly qualified. The Secretary and the Treasurer, before they
enter upon the performance of their duties, shall each give a bond, f
with sufficient surety for the faithful performance of their respective
duties, which bond and sureties shall be approved and accepted by
the Board of Directors. The temporary Treasurer required by the
first section, shall pay over all moneys received by him as such Trea
surer, to the Treasurer appointed by the Board of Directors, so soon
as the latter has been qualified. The Board of Directors shall name,
and give notice thereof to all the Commissioners, in two or more
newspapers of this state in which notices of the time and place of all
meetings of the company shall be published prior to any such meet-
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ing, until after the Directors provided for in section eleven shall have
been elected : Provided, in selecting such newspapers, those pub
lished in the counties into or through which the contemplated rail
road may run, shall be preferred.
Sec. 6. Should the entire capital stock not be subscribed within if tho entire
capital la not
one year from the date of the articles of association, a new Board of subscribed for
Directors Bhall be elected by the stockholders at the first regular now Board of
meeting thereafter of the company, notice of such intended election elected,
having been given as hereinafter provided in section eleven ; and the Notice to bo
Directors so elected shall have the same powers and the same duties gWen'
as their predecessors in office.
Sec. 7. A copy of any articles of association filed in pursuance of Jj^jj^f'8*
this act, with a copy of the affidavit aforesaid endorsed thereon or association to
be evidence.
annexed thereto, and certified to be a copy by the Secretary of State,
shall, in all courts and places, be presumptive evidence of the incor
poration of such company, and of the facts therein stated, and such a
copy, so certified, shall be kept in the office of the Secretary of the Such copy to be
corporation, subject to examination, during office hours, by any Jf company!*4**7
person.
Sec. 8. Said articles of association may, at any time before the Articles of
capital stock is fully subscribed for, be altered, modified, or changed, ""changed™*7
by filing with the Secretary of State new articles of association sub- Mode,
scribed by two-thirds in numbers and also in amount of the stockhold
ers and stock in such company, at the time the said new articles are
adopted : Provided, there is endorsed upon the said new articles, or New articles
attached thereto , an affidavit made by the Secretary of the company and content"that he is the acting Secretary of such company, and that the names
of two-thirds in numbers and amount of stockholders and stock, at the
date of said affidavit, are subscribed to said new articles by such
stockholders, which said affidavit shall be made before the County
Clerk of the county in which the office of the Secretary of the com
pany may be located. As soon as such new articles, with such an corporations to
| affidavit endorsed thereon, or attached thereto, have been filed as J^""new"*1
aforesaid, the corporation shall be conducted under the new articles, articleein the same manner as though the original articles had contained all
the provisions of the new articles; and from and after the date of the
filing of said new articles as aforesaid, the original articles shall be
null and void. But the duration of the corporation shall not be Duration of
extended by any new articles beyond fifty years after the date of the eomvmjoriginal articles ; and the new articles shall not so change the char- character not to
acter of the company as to make it other than a company incorporated for railroad purposes, according to the provisions of this act :
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Provided, should any portion of the stockholders object to the filing
of new articles as aforesaid, the company shall be liable for, and pay
to each of the stockholders objecting, who may demand it, the several
assessments they may have previously paid upon their several shares,
and such shares, from and after the repayment of the assessments by
the company, shall belong to the company.
Temporary
Sec. 9. The Directors acting previous to the subscription of the
Directors and
powers.
entire capital stock, shall have no power, as such, to incur a debt or
debts that shall be valid against the company, nor to assess the
stockholders to an amount exceeding in all ten per cent, on their
several shares.
Powers
Sec. 10. The Commissioners for opening books of subscription
and duties of
Commissioners. named in the articles of association, (any vacancy in their number
Vacancies in
being filled by the Board of Directors,) shall, within one month after
Board.
the company shall be incorporated, and from time to time thereafter,
open books of subscription to the capital stock of the company, in such
Books of
subscription.
places in this state or elsewhere, as they or the Board of Directors
may designate, after giving such notice as a majority of said Commis
sioners shall direct, which books may be kept open until all the capi
tal stock shall be subscribed, if the corporation shall so long exist.
Assessments on The said Commissioners, if so ordered by the Board of Directors,
shares.
shall require each subscriber, at the time of subscribing, to pay such
uniform assessment on each share subscribed for, as may be ordered
Moneys to be by the said Board. The said Commissioners shall, also, from time to
deposited.
time, as may be ordered by the Directors, deposit all money received
by them from subscribers, with the Treasurer of the corporation,
Books to be
taking his receipt therefor. The Commissioners shall close the books
closed when
new articles
whenever informed by the Secretary of the company that new articles
are ordered.
have been ordered to be filed, and shall keep them closed until noti
fied by the Secretary that such order has been either executed or
repealed. They shall also close the books conditionally, whenever
they may believe that the whole capital stock has been subscribed ;
When capital the said books to be re-opened, in case it shall appear upon examina
stock is all
tion, that the entire capital stock has not been already subscribed.
subscribed.
And in case a greater amount of stock shall be subscribed than the
Distribution
of stock.
whole capital stock of such company, the Commissioners shall dis
tribute such capital stock as equally as possible among the subscrib
ers in proportion to the subscriptions ; but no share shall [be] divided
in making such distribution, nor shall a greater number of shares be
allotted to any subscriber than such subscriber shall have subscribed
for.
Sec. 11. As soon as practicable, not exceeding six months after
Election of
Directors.

Sights of
stockholders.
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such capital stock shall have been subscribed, the Commissioners to
receive subscriptions thereto shall distribute the same as aforesaid,
shall appoint a time and place for the meeting of the stockholders to
choose Directors, select newspapers for the publication of notices, and
transact other business. Such meeting shall be held in one of the Meetings ana
.
,
notices of.
counties in or through which such railroad is proposed to be con
structed, and notice thereof shall be ;_iven by said Commissioners,
by public notice, to be published not less than twenty days previous
thereto in two or more newspapers, as is provided for in section five.
Thirteen Directors shall be chosen at such meeting, by ballot and by Number of
a majority of the votes of the stockholders being present, in person how chosen,
or by proxy ; and every such stockholder being present, in person or
by proxy, at such election or any subsequent election of Directors, ^^{^""f
shall be entitled to give one vote for every share of stock which he voters,
shall have owned for thirty days next preceding such election ; but
no stockholder shall vote at any such election upon any stock except
such as he shall have owned for such thirty days. No person shall
be a Director unless he shall be a stockholder, owning «toek absolute
ly in his own right, and qualified to vote for Directors at the election
at which he shall be chosen, nor unless he shall be a resident of this
state ; and at least three of the Directors shall, at the time of their Directors ana
election, be residents of the counties in or through which the route 9aaUnc<ltlons'
of such railroad shall run ; and at least nine of the Directors shall
be citizens of the United States. The Directors thus chosen shall To serve one
be Directors for one year, and until others are duly elected in their
places. The Commissioners mentioned in the last preceding section commissioners
shall be inspectors of the first election of Directors, shall openly 0? ^JSon^'0"
count the votes and declare the result, and shall within ten days Tneu. amies,
thereafter file a certificate thereof, subscribed by them or a majority
of them, in the office of the Secretary of State, and in the office of Certiacate of
the Clerk of each county in or through which such railroad shall be
proposed to be constructed, and shall also deliver to the Treasurer of collections to
said company all moneys received by such Commissioners on sub- ^ P"'d'
scription to such capital stock not already paid over to the Treasur
er ; and they shall also deliver to the Directors, declared by them to
be elected, all books and papers relating to such subscription or be- Dooks ana papers
longing to said company, in the possession of the said Commission- £ Treasurer?14
era. Subsequent elections shall be held annually at such time and subsequent
place in one of the counties into or through which such railroad shall clecUonspass,
be directed . by the
company. ■„
In case Directors
to
f . as„ shall
.
, by-laws
J , . of the„,».
hoWorerin
it shall happen at any time that an election of Directors shall not cases of
be made on the day designated by the by-laws of said company oaj appoint«a.
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when it ought to have been made, the company for that reason shall
not be dissolved, if within ninety days thereafter they shall hold an
election for Directors in such manner as shall be provided by such
Quorums and by-laws. At all, meetings of the company when two thirds of all
number of bhares the shares that may have been previously subscribed are represented
necessary.
in person or by proxy, those so representing the same shall con
stitute a quorum for the transaction of business. Should the Com
Failure of
Commissioners missioners fail to perform their several duties as set forth in this and
to perform their
duties.
the foregoing section, the company shall not for that reason be dis
solved, but it may remove said Commissioners and elect others in
their
stead by a vote of two-thirds in interest of the stockholders who
To he removed.
may be registered in the " Book of Stockholders," as hereinafter
Notice of such provided ; notice of the meeting for such purpose having been given
intention to be
published.
by the Secretary of the company not less than twenty days previous
thereto, in the newspapers provided for in section five.
Sec. 12. There shall be a President of the company, who shall be
President of the
Company.
a stockholder, and shall be elected by the stockholders at the time
the Directors >are elected. The Directors also shall elect or appoint
Secretary and a Secretary, a Treasurer, and such subordinate officers as the compa
Treasurer.
ny, by its by-laws, may designate. The said officers shall be chosen
at
such times, and for such terms, and they shall be required to give
How chosen.
such
security for the faithful performance of the duties of their re
To give bond.
spective offices, as the company by its by-laM's may require ; and
May bo recovered. anv sucn officer may be removed from office by the Board of Direc
tors, by a four-fifths vote of said Board, and the vacancy filled by
said Board for the remainder of the term of office.
Sec. 13. It shall be lawful for the Directors to call in and demand
Payments of
subscriptions. from the stockholders, respectively, all sums of money by them sub
scribed, at such times, and in such payments or instalments as the
Directors shall deem proper, under the penalty of forfeiting the
Shares to bo
forfeited for
shares
of stock subscribed for, and all previous payments made there
non-payment.
on, if payment shall not be made by the stockholders within sixty
days after a personal demand, or after notice requiring such pay
ment shall have been published for the same period, in such news
papers as may be designated by the company, at the meetings re
quired in section eleven ; and no transfer of any share after such
notice has been published, shall exempt such share from forfeiture ;
should the instalment on the same not be paid within the sixty days
above limited, a declaration of every such forfeiture shall be made
by the Directors, and the Secretary shall then make an entry to that
effect in the " Book of Stockholders," as hereinafter provided.
Powers and duties Sec. 14. The Directors of such company shall have power to fill
of Directors.
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vacancies in their own body, when occasioned by death or resignation, Vacancies
and make such by-laws as they may think proper, for the transfer of
the stock, and the management of the property and business affairs
of every description whatever, of such company, and for prescribing
the duties of officers, artificers, and employees of said company, and
for the appointment of all officers and the carrying on of all business
within the objects and purposes of said company : Provided, that
such by-laws be not inconsistent with the laws of this state, or of the
United States, or with the articles of association, or with the by-laws
adopted by the stockholders of the company.
Sec. 15'. No debt or contract shall be made, unless first authorized Debt* nml
7
contracts.
by two-thirds in interest of the stockholders, to be ascertained by a
vote of the stockholders, entered at length on the minutes of the
company ; nor shall any contract, other than a cash contract, be made
until twenty-five per cent, on the entire capital stock has been actual
ly paid in to the Treasurer. After said twenty-five per cent, has been
so paid in, should the company at any time, by a vote of two-thirds
in interest of the stockholders, borrow money for the purpose of com.
pleting their road, and providing the necessary appurtenances for the
running of the same, they shall have power to mortgage the corporate Mortgage of
property of the company, and issue bonds thereon, for the payment of property'
monev
be Directors
■* borrowed for such purposes.
■
t
«Should any
• debt or contract
■ •
responsible for
made not in accordance with the above mentioned provisions, the liabilities
. .
.
l
i
-i contracted in
Directors, under whose administration the same may have happened, Tioiation of
. .
this section, and
except those who may have caused their dissent therefrom, to be enter- be deemed
ed at large on the minutes of the Board of Directors, at the time, and misdemeanor
except those who were not present when the same did happen, shall,
in their individual and private capacities, be liable jointly and sev
erally to the said corporation, and to any of the creditors thereof, for
the full amount of such debt or contract, and shall moreover be deemed
guilty of a misdemeanor, and upon conviction before any court hav
ing competent jurisdiction, be fined any sum not exceeding ten thou
sand dollars, or imprisoned in, the county jail any time not exceeding
one year, or both, at the discretion of the court.
Sec. 16. Any company incorporated under this act may, by com- J^jJJjjJ^™** be
plying with the provisions herein contained, increase or diminish its diminished,
capital stock to any amount which may be deemed sufficient and
proper for the purpose of the corporation ; but before any corpora- Proceedings
tion shall be entitled to diminish the amount of its capital stock, if
the amount of its debts and liabilities shall exceed the sum to which
the capital is proposed to be diminished, such amount shall be satis
fied and reduced, so as not to exceed the diminished amount of
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capital. Whenever it is desired to increase or diminish the amount
of capital stock, a meeting of the stockholders may be called by a
notice signed by at least a majority of the Directors, and published
for at least four weeks in such newspapers as have been selected
according to the provisions of section eleven of this act, which
notice shall specify the object of the meeting, the time and place
where it is to be held, and the amount to which it is proposed to
increase or diminish the capital ; and a vote of two-thirds of all the
shares of stock shall be necessary to an increase or diminution of the
amount of the capital stock.
Sec. 17. The Directors shall also cause to be kept a book, to be
called " Record of Corporation Debts," in which the Secretary shall
record all the debts and contracts of the Directors, the amount
thereof, and with whom made ; which book shall at all times be
open to the inspection of any stockholder. When any debt or con
tract shall be paid or discharged, the Secretary shall make a memo
randum thereof in the margin of the record where the same is
recorded.
Sec. 18. The Secretary of the corporation, who may be elected
by the Directors named in the articles of association, and every suc
ceeding secretary elected during the continuance of said corporation,
shall keep in a book, provided for that purpose, a correct record of
the proceedings at each meeting of the company, as well as of the
Board of Directors ; such record showing the name of each Director
present at the opening of each meeting of the Board, and at what
stage of the proceedings any Director previously absent may appear,
and also at what stage of the proceedings any Director may obtain
leave of absence. The record shall also show the name of each Di
rector voting against any proposition, whenever any Director may
require the same to be placed upon the record. Prior to the adjourn
ment of each meeting of the company, or of the Board of Directors,
the record of the proceedings of such meeting shall be read, amended
if necessary, and approved by such company or such Board.
Sec. 19. The Secretary of the corporation shall also keep a book
to be provided for that purpose, to be labelled " Book of Stockhold
ers," which shall contain the names of all persons, alphabetically ar
ranged, who are, or who shall within six years have been stockhold
ers of said company, and showing their places of residence, the
number of shares of stock held by them respectively, the time when
they respectively became the owners of such shares, the amount of
stock actually paid in by them respectively, as also the time when
any may have ceased to be stockholders ; which book, during the
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usual business hours of the day, on every day, except Sunday, the To bo open for
Fourth of July, Thanksgiving, Christmas and New-Years' days, shall stockholders,
be open for the inspection of stockholders and creditors of the com
pany, and their personal representatives, at the office of the Secreta
ry of the company ; and any and every such stockholder, creditor or
representative shall have a right to make extracts from such book : Extracts may be
and no transfer of stock shall be valid for any purpose whatever, ex
cept between the parties thereto, until it shall have been entered
therein, by an entry showing to and by whom transferred, the num- Transfers of
bers and designation of the shares, and the date of the transfer; and S^red" therein,
no abandonment of shares by the owners thereof, or forfeitures of
shares by order of the Board of Directors, shall be valid until both
the fact and date of such abandonment or such forfeiture has been
entered in said book ; and said book shall be presumptive evidence of Made .evidence,
the facts therein stated. On the failure or neglect of the Secretary penalty for
to make any proper entry in such book, or refusal, or neglect to ex- duty!'011 °f
hibit the same, or allow the same to be inspected, and extracts to be
taken therefrom, he shall be liable to trial by the Board of Directors
for misdemeanor in office, and he shall also be liable to trial for dam
ages, before any Court of Justice having jurisdiction according to the
damages alleged.
Sec. 20. The stock of such company shall be deemed personal stock deemed
_
..
.
. personal
estate ; and when certificates of the ownership of shares are issued, property,
the shares may be transferred by endorsement and delivery of the Xranlrfer of
certificates thereof, such endorsement being by the signature of the 8hare»proprietor, or his attorney, or legal representative ; but such transfer
shall not be valid, except between the parties thereto, until the same
shall have been entered in the " Book of Stockholders," as provided
in the nineteenth section ; the entry of transfer to be made in said
book by written order, cither of the stockholder himself, or of his
legal representative, or of a probate or civil court. Prior to the is
suing of certificates of stock, the shares may be transferred by a de
livery of the receipts for instalments paid, and by an entry as afore
said, in the " Book of Stockholders ; " certificates of stock shall not
be issued, until the entire capital stock has been fully paid in, or if
ssued, each certificate shall have the Treasurer's endorsement upon its
face, showing the amount of money paid on the share represented by
such certificate.
Sbc. 21. Any stockholder transferring his shares, or abandoning J^J)^"' to
them, by an entry to that effect on the aforesaid " Book of Stock- T*e
,.
'
'
t
shares held by
holders," (all previous calls or assessments having been fully paid on IjJf^J^™^"^
said shares so abandoned,) as also any stockholder forfeiting his shares assessments and
°
his proportion
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by order of he Board of Directors, entered in said " Book of Stock
holders," shall, from and after the date of entry of such transfer,
abandonment, or forfeiture, cease to be a stockholder in such corpo
ration, and he shall not be liable to any future calls from the Direc
tors, nor for any debts that may be contracted by said corporation
after said entry has been made. But this shall not release him from
his proportion of liability for any debt legally contracted by the cor
poration prior to said entry.
Sec. 22. The President, and a majority of the Directors, within
thirty days after the payment of the last instalment of the capital
stock, so fixed and limited by the company, shall make a certificate
stating the amount of the capital so fixed and paid in, which certifi
cate shall be signed by the President and a majority of the Directors
and sworn to by the President, and they shall, within the said thirty
days, file and record the same in the office of the Secretary of State.
, Sec. 23. If tho Directors of the company shall declare and pay
any dividend when the company is insolvent, or any dividend the
payment of which would render it insolvent, they shall be jointly
and severally liable for all the debts of the company then existing,
and for all that shall be thereafter contracted, so long as they shall
respectively remain in office. Provided, that if any of the Directors
shall be absent at the time of making the dividend, or shall cause
their dissent therefrom to be entered at large on the minutes of the
said Directors at the time, they shall be exempt from the said lia
bilities.
Sec. 24. If the officers of the company shall make a false certifi
cate, or report, or publish a false notice, for the purpose of deceiving
or defrauding the stockholders, or the public, in relation to the con
cerns and affairs of the company, all the officers who shall have or
dered or joined in the same, shall be jointly and severally liable for
all the debts of the company contracted while they are officers thereof.
Sec. 25. No person holding stock in such company as executor,
administrator, guardian or trustee, and no person holding such stock
as collateral security, shall be personally subject to any liability as
stockholders of such company ; but the person pledging such stock
shall be considered as holding the same, and shall be liable as a stock
holder accordingly, and the estates and funds in the hands of such
executor, administrator, guardian or trustee, shall be liable in like
manner to the same extent as the testator or intestate, or the ward or
person interested in such trust fund would have been if he had been
living and competent to act, and hold the same stock in his own name.
Sec. 26. Every such executor, administrator, guardian or trustee
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shall represent the stock in his hands at all meetings of the company, held by thorn,
11,1
i
and may vote
and may vote accordingly as a stockholder, and every person who owner* of
shall pledge his stock as aforesaid, may, nevertheless, represent the s^k'to^ercise
same at all such meetings, and may vote accordingly as a stockholder. '^ho'doM.
Sec. 27. Every such corporation shall have power, First, To cause Powers of
such examinations and surveys for the proposed railroad to be made under the act.
as may be necessary to the selection of the most advantageous route
for the railroad, and for such purpose, by their officers, agents, and
servants, to enter upon lands or waters of any person or persons, sub
ject to responsibility for all damage which they shall do thereto. Sec
ond, To receive, hold, take, and convey such voluntary donations of
real estate and other property as shall be made to aid and encourage
the construction of said road. Third, To purchase, and by voluntary
grants and donations receive and take, and by its officers, engineers,
surveyors and agents, enter upon and take possession of, and hold, and
use in any manner they may deem proper, the same as a natural per
son might or could do, all such lands, and real estate, and other
property, as the Directors may deem necessary for the construction
and maintenance of said road, and for the stations, depots, and other
accommodations and purposes deemed necessary to accomplish the
objects of the company. Fourth, To lay out its road or roads, not
exceeding nine rods wide, and to construct and maintain the same
with a single or double track, with such appendages as may be deem
ed necessary for the convenient use of the same, and, for the purpose
of cutting embankments and procuring timber, stone, and gravel, wavtake as much more land as may be necessary for the purposes afor&p
said, in the manner hereinafter provided for the proper construction
and security of the road. Fifth, To construct their road across, or
upon any stream of water, water course, roadstead, bay, navigable
stream, or highway, railroad, or canal, which the route of its road
shall intersect or cross ; but the corporation shall restore the stream, To restore pubiie
or water course, road, or highway, railroad or canal, thus intersected, works to their
to its former state as near as practicable, so as not to impede its common,
usefulness.
Sec. 28. Until otherwise provided by law, any company organized May enter upon
J A*
*
*1
>
C J
11
, land necessary
under this act, may enter upon, take possession of, and use all such for tho construereal estate and property as may be required for the construction and °n °
' ,to'
maintenance of a single or double track railroad, and the convenient
accommodations appertaining to the same, by complying with the fol
lowing provisions : Whenever the said corporation shall not have Proceedings
acquired by gift, or purchase, any land, real estate, or property so
required as aforesaid, or which may be affected by any operation
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connected with such construction and maintenance, it shall be lawful
for the company, (by a petition signed by its attorney, or agent, de
scribing with convenient accuracy and certainty, by map or other
wise, the lands, real estate, or property, so required to be taken or to
bo affected, setting forth the name and residence of each owner, or
other persons interested therein as owner, claimant, tenant, lessee, or
incumbrancer, as far as known to such attorney or agent, or appear
ing of record,) to apply to the Judge of the District Court, either in
Commissioners term time or vacation, of the county where the said lands, real estate,
the compensation or property shall lie, praying the appointment of commissioners to
appropSea. ascertain the compensation to be made to such owners and persons
interested, for the taking or injuriously affecting such lands, real
Appointment of estate, or property as aforesaid. The Judge shall have satisfacCommissioneri*.
.
_
. .
i
■«
11.
How made, and tory evidence that notice ot an intended application, and the time
thereon!1188
and place thereof, for the appointment of Commissioners of Ap
praisement between said corporation and the owners and persons
interested in such lands, real estate, and property, had been given,
at least five days previously, to every such owner personally, or
to some person of suitable age, at the residence or on the prem
ises of such owner, or by publication thereof in a newspaper printed
in the county in which such land, real estate, or property may lie ;
such publication to be allowed only in respect to owners, who shall
appear, by affidavit, to have no residence in the county, known to
such agent or attorney, whereat such notice could be delivered as
Powers and
aforesaid. The Judge may adjourn such proceedings from time
duties of District ...
,
. .1 <• .1
0 • ,•
•,
Judges, and
to time when necessary to the furtherance ot justice, and may
undeTthUact. direct any further notice thereof to be given that may seem pro
per ; and he shall hear the proofs and allegations of the parties
interested, touching the regularity of the proceedings, and shall,
by an entry in his minutes, appoint five competent and disinter
ested persons, Commissioners, to ascertain such compensation as
aforesaid, specifying in such entry a time and place for the meeting
Powers and
of the Commissioners. The said Commissioners, before entering
commissioners. uPon tne duties of their office, shall be sworn, and any one of them
may administer oaths to witnesses produced before them, and they
may adjourn from day to day, to enable the parties to procure tes
timony, but for no longer period than one day, without the consent
of both parties, until the matter is finally determined, unless other
wise ordered by the said Judge for good cause shown. When
ever they shall have adjourned to enable the parties to procure testi
mony, any of the Commissioners may issue subpoenas and compel
witnesses to attend. The Commissioners having heard the proofs and
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allegations of the parties, three or more of said Commissioners shall,
after viewing the premises, without fear, favor, or partiality, ascer
tain and certify the compensation proper to be made to the said
owners and parties interested, for the land, real estate, and property,
m to be taken or injuriously affected as aforesaid, the valuation by
said Commissioners to be of the said land, real estate, or property,
S3 it was before the said railroad was projected, and not as improved
a value by the projection of said road. The said Commissioners, or
a majority of them, shall make, subscribe, and file with the Clerk of
the county in which such lands, real estate, or property shall lie, a
certificate of said ascertainment and assessment, in which the said
lands, real estate, and property shall be described by map or other
wise, with convenient accuracy and certainty. Either party feeling Either party may
aggrieved by the decision of the Commissioners, may appeal to the
Supreme Court, as in other cases tried before the District Court :
Provided, that such appeal shall not prevent the company from pro- BusincM of the
reeding with, their work, or retaining or taking possession of such tobsloiwted
lands, real estate and property, as may be necessary for the success- ,hereby'
ful prosecution of their road. The Court or Judge, upon such certi
ficate, and due proof that such ascertainment or assessment has been proceedings after
paid to the parties entitled to the same, or has been paid to the commiiwiouers
Clerk of the Court of the proper county, shall make and cause to be '* madeentered in his minutes, a rule describing such lands, real estate, and
property, in manner aforesaid, such ascertainment or assessment of
compensation, with the mode of making it, and such payment or
deposit of the same compensation as aforesaid. A certified copy
of such rule shall be recorded and indexed in the proper Record
ers office in the like manner and with like effect, as if it was a deed
of conveyance in fee simple from the said owners and parties
interested, to the said corporation. Upon the entry of such rule,
the said company shall become entitled to use and occupy all lands,
real estate, and property described in said rule, as required to be
taken as aforesaid during the continuance of the corporation, by
this or any subsequent act; and may take possession of what
they are not at the time in possession of, and hold and use all de
scribed in said rule for the purposes of said road, or otherwise for
the benefit of the company, and shall thereupon be discharged from
all claims for damages by reason of any matter specified in the said
petition, certificate, or rule of court. If at any time after an at- Titles of land
tempted or actual ascertainment of compensation under this or any ^'"^tmay'bo
oiher act, or any purchase by, or donation to the said corporation, p'r^Sut'g^'"1
of any lands for the purposes aforesaid, it shall appear that the thcreon-
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title thereby acquired to all or any part of such lands for the use
of said road, or of said corporation, shall fail or be deemed defect
ive, the said corporation may proceed anew to perfect such title
by procuring an ascertainment of the compensation proper to be
made to any person or persons, whose title, claim, or interest in,
or lien upon such lands, shall not have been compensated and ex
tinguished according to law, and by making payment thereof, in
the manner hereinafter provided, as near as may be, and at any
stage of such new proceedings, or of any proceedings under this
act, the Court, or Judge in Chambers, may, by a rule in that be
half made, authorize the said corporation, if already in possession,
to continue in the use and possession, and if not in possession, to
take possession of, and use such premises during the pendency
and until the final conclusion of such proceedings, and may stay
all actions or proceedings against such corporation on account
thereof; Provided, such corporation shall pay a sufficient sum into
court, or give approved security to pay the compensation in that
behalf, when ascertained ; and in every case whore possession
shall be authorized, it shall be lawful for the owner or owners to
conduct the proceedings to a conclusion, if the same shall be de
layed by the said company. The said Commissioners shall be
entitled to receive from said corporation their reasonable disburse
ments, and a compensation per day, to be fixed by said Court or
Judge, not to exceed five dollars for each day actually employed
by them in the discharge of their duties, such disbursements to be
taxed and allowed by the Court or Judge. If any Commissioner
so appointed shall die, be unable, or fail to serve, the Court or
Judge may appoint another in his place, on reasonable notice of
application for such an appointment, such application to be ap
proved by the Court or Judge.
Sec. 29. In case any married woman, infant, idiot, or insane per
son, or any unknown owners not personally notified to appear, and
who shall not appear, after such notice on the appointment of Com
missioners, shall be interested in any such lands, real estate, or prop
erty, the Court or Judge shall appoint some proper person to appear
before the said Commissioners, and act as attorney for and in behalf
of said married woman, infant, idiot or insane person, unknown, or
non-appearing owner, not personally served with notice.
Sec. 30. If at any time after the location of the track of said road
in whole or in part, and the filing of the map thereof, it shall ap
pear to the Directors of said company, that the line in some parts
thereof may be improved, it shall be lawful for the said Directors,
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from time to time, to alter the line, and cause a new map to be filed Jjjj*,^
in the office where the map showing the first location is, or shall be
filed, and may thereupon proceed to take possession of the lands em- May take
braced in such new location, that may be required for the construe- Fam?by°D °f
tion and maintenance of said road on such new line, and the conve- p^ccuig8 with
nient accommodations appertaining to the same, and acquire the act00"* °f 'h'°
e, either by agreement with the owner or owners, or by such pro
ceedings, as near as may be, as are authorized under the preceding
sections of this act, and use the same in place of the line, for which
the new line is substituted.
Sec. 31. Whenever the track of the railroad shall cross a railroad Construction of
road, and
or highway, such railroad or highway may be carried under or over damages,
the track as may be found most expedient ; and in case where an
embankment or cutting shall make a change in the line of such rail- *
road or highway desirable, with a view to a more easy ascent or
descent, the said company may take such additional lands for the
construction of such road or highway on such new line, as may bo
deemed requisite by said Directors, unless the lands so taken shall be
purchased or be voluntarily given for the purposes aforesaid ; com
pensation therefor shall be ascertained in the manner in this act
heretofore provided, as near as may be, and duly made by the said
corporation to the owners and persons interested in such lands; the
same when so taken, on compensation made, to become part of such
intersecting railroad or highway, in such manner and by such tenure
as the adjacent parts of the same highway may be held for highway
purposes.
Sec. 32. If any such corporation shall, for its purposes aforesaid, Public land may
.
,
„ .
be appropriated
require any land belonging to the people of this state, or any of the fur the use of
. , corporations
counties or towns, the state, county and town officers respectively under thli act.
having charge of such lands, may grant such land to such corporation
for a compensation which shall be agreed upon between them, Or Compensation.
donate the same ; and if they shall not agree upon a sale and price,
the same may be taken by the corporation as is before provided in
other cases.
Sec. 33. When any* such railroad shall be opened
for use, it shall freightage
Fnro an<1 under
r
be unlawful for the corporation, its officers, or employees, to charge thl» ac'
more than twenty cents per mile for each passenger, and sixty cents
per mile for each ton of freight ; and for every transgression of such renaity for
limitation, the corporation shall be liable to the party suffering there
by, treble the entire amount of fare or freight charged to said party.
Any reduction below the rates above mentioned shall be left entirely Reduction of
to the decision and control of the corporation itself.
the company.
23»
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Passengers may
be removed from Sec. 34. If any passenger shall refuse to pay his fare, it shall be
the car for non lawful for the conductor of the train and the employees of the corpo
payment offare.
ration to put him out of the cars at any stopping place the conductor
shall select.
Company shall
Sec. 35. Every such corporation shall start and run their cars for
furnish suitable
accommodations the transportation of passengers and property at regular times, to be
for the
transportation fixed by public notice, and shall furnish sufficient accommodations
of passengers
and freight.
for the transportation of all such passengers and property as shall,
within a reasonable time previous thereto, offer or be offered for
transportation at the place of starting and at the junctions of other
railroa'ds, and at stopping places established for receiving and dis
charging way passengers and freight, and shall take, transport and
discharge such passengers and property at, from and to such places,
on the due payment of freight and fare, established and authorized
by said company or Directors thereof.
Penalty for .
Sec. 36. In case of refusal by such corporation or their agents so
violation of
preceding
to take and transport any passenger or property, that can reasonably
section.
and properly be carried, or to deliver the same when taken, within a
reasonable time, such corporation shall pay to the party aggrieved
all damages which shall be sustained thereby, with costs of suit.
Sec. 37. It shall be unlawful to place baggage or freight, or mer
Cars for freight,
etc., shall
chandise,
or lumber cars, in the rear of passenger ears, and for any
precede
passenger cars. violation of the provisions of this section, the company shall be lia
Penalty for
ble, upon complaint, to the party complaining, in the sum of five
violation of
above.
hundred dollars, and the person, agent, Director, or officer so causing
the cars to be placed, shall be guilty of a misdemeanor, and upon
conviction of such offence, shall be fined in any sum not exceeding
five hundred dollars, or imprisonment in the county jail for three
And in cose of months, or both such fine and imprisonment; and should any accident
happen to life or limb by such unlawful arrangement of cars, the
person, agent, Director, or officer who so directed or suffered such
arrangement, shall be guilty of felony, and upon conviction thereof
shall be imprisoned in the penitentiary for any term not less than
three and not more than ten years.
Sec. 38. If any person shall, while in charge of a locomotive
Penalty for
Engineers and engine, running upon any railroad for such corporation, or while act
Conductors
becoming
ing as the conductor of a car or train of cars on any such railroad,
intoxicated.
be intoxicated, he shall be guilty of a misdemeanor, and, on convic
tion thereof, shall be fined in any sum not exceeding one thousand
dollars, or imprisoned in the county jail not exceeding six months.
Penalty for
Sec. 39. If any person shall wilfully do or cause to be done any
injuries done to
property created act or acts whatever, whereby any building, construction, or work of
under this act.
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any such corporation, or any engine, machine, or structure, or any
matter or thing appertaining to the same, or to the track of said
road, shall be stopped, obstructed, impaired, weakened, injured, or
destroyed, the person or persons so offending shall be guilty of a mis
demeanor, and shall forfeit and pay to said corporation treble the
amount of damages sustained by means of such offence, besides a fine
not exceeding five hundred dollars, or imprisonment in the county
jail not exceeding six months, or both such fine and imprisonment, in
the discretion of the court.
Sec. 40. Every such corporation shall, within a reasonable time statement to be
.
filed in the office
after their road shall be finally located, file in the office of the Secre- of the Secretary
tary of State a map and profile of said road, and also a written
statement specifying the line upon which it is proposed to construct Contents,
the railroad, and the grades and curves of said road, and also a map
of the lands taken or obtained for the use of said road ; such maps
and profile shall be drawn on a scale, and on paper to be designated
by the chief engineer of said corporation, and shall be certified and
signed by the President of said corporation, and by the chief engi
neer ; on said maps and profile shall also be exhibited, by suitable
lines, the boundaries of the several counties into or through which
said railroad may run. A certified copy of said maps, profile, and And a copy to b«
written statement, filed as aforesaid, shall be kept at the office of the u'e^cretuyof
Secretary of the corporation, and shall be open for examination at the Com'*ny•
such time and to such persons as are specified in reference to the
"Book of Stockholders " in the nineteenth section of this act.
Sec. 41. If such corporation shall ilot, within two years after the Five per cent, to
filing of its original articles of association, begin the construction of witbinTwoyears.
its road, and expend thereon five per cent, on the amount of its capi
tal, and finish the road and put it in full operation in six years, its
act of incorporation shall be void.
Sec. 42. All railroads constructed under this act of incorporation Rails to be
shall be constructed with a six feet gauge, or with such gauge as may construction
be established for the road crossing this continent, and with iron of r0ll<1*'
rail known as the T rail or the II rail, until otherwise provided by
law.
Sec. 43. Any railroad company incorporated under any former Corporations
act, may have the benefit of the provisions and limitations of this previous set
act by filing with the Secretary of State new articles of association, therm^'ves of
as set forth in section eight of this act, and the filing of such articles KuTact."* °f
by such company, shall have the same effect upon the original articles
of association of said company, as if said company had been origi
nally incorporated under this act : Provided, that any company al- Proviso.

272

COMPILED LAWS OP CALIFORNIA.

ready incorporated shall not have more than two years after the pas
sage of this act, to begin the construction of its road.
Provisions of
Sec. 44. The provisions of this act shall extend and be applied to
this act to apply
to Car Rosy}
companies incorporated for the purpose of constructing roads on which
Companies.
to run prairie cars, so far as the same can be made applicable. The
stockholders in car road companies shall not be less than eight, and
the directors not less than three in number.
Corporations
Sec. 45. All corporations that may be formed or organized under
formed under
this act subject this act, shall be subject to the provisions of Chapter One of an act
to Corporation entitled " An Act concerning Corporations," passed April twentyact of 1860.
second, one thousand eight hundred and fifty, so far as such provisions
are not inconsistent with this act.
Sec. 46. An Act entitled " An Act to provide for the Incorporation
Formfr acts
repealed.
of Railroad Companies," passed April twenty-eighth, one thousand
eight hundred and fifty-one, also an act entitled " An Act supplemen
tal to an Act entitled An Act to provide for the Incorporation of
Railroad Companies," passed twenty-eighth February, one thousand
eight hundred and fifty-one, approved March twenty-second, one
thousand eight hundred and fifty-two, are hereby repealed.
CHAPTER LXXVI.
AN ACT to providefor the Incorporation of Wagon-road Companies.
[Passed April 22, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Provisions of
appSeU™1

Section 1. The provisions of Chapter four, of " An Act concerning
Corporations," passed April twenty-second, one thousand eight hun
dred and fifty, wherein the same does not conflict with the provisions
of the following sections of this act, shall apply to the incorporation
of companies formed for the purpose of constructing common wagonroads.
Amount of stock. Sec. 2. The amount of stock necessary to be subscribed prior to
the incorporation of such company, shall be at least three hundred
Duration of
dollars per mile ; the duration of such company shall not exceed ten
Application to be years ; the application for authority to construct such road shall be
oTsup^rvUon! or made to the Board of Supervisors, or when there is no such Board,
Notictsf0f!S*i0n''' b^ the Court of Sessions of ^ county in or through which said
application.
road shall run, and the notice of such application shall be for four
commissioners successive weeks previous to presenting the same. Two of the Comappointiuent. inissioners appointed to lay out such road shall be appointed by the
Board of Supervisors, or Court of Sessions, as the case may be, and
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the other by the company. The Directors of such company shall not Directors,
be less than three nor more than nine. The rates of toll shall be Rates of toil,
prescribed from year to year by the Board of Supervisors or Court
of Sessions, as the case may be. Such company shall not be com- Books of
Company may be
pclled to keep an office, but may deposit their books with the County deposited with
>,,,<.
- ,
...
. , . , .,
,
County Clerk.
Clerk of one of the counties in or through which said road may run,
open for inspection, as if in their own office. Such company shall Roads to be
,
, .
, .,.
r.
n completed within
complete -their road within two years from the date of the filing of two years,
their Articles of Association.
Sec. 3. When any existing road or highway, or any portion Roads, etc..
i
- i_ ni
i
i
i
.
„ , .
appropriated
thereof, shall be taken by such company as a portion of their own under this act.
road, it shall not be lawful for said company to erect any gates on
such portion, or to demand or charge any tolls for the passing or re
passing of property or persons over the same.
Sec. 4. The entire revenue derived from such road shall be appro- Revenue
.
„
. . of roads and
priated at first to the re-payment to said company of the cost ot said appropriation
road, with twenty per cent, per annum interest thereon, together with
the incidental expenses incurred in collecting toll and keeping said
road in repair. When such re-payment has been made to said com
pany, the toll shall be so reduced as to merely yield an income n<^"c'ion of toll,
sufficient to keep said road in good repairs and pay incidental ex
penses.

CHAPTER LXXVII.
AN ACT to provide for the formation of Corporations for certain
purposes.—[Passed April 14, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section
for manufacturing,
Corporations
...1. Corporations
V
fe' mining,
.
?' mechanical,
. undertheact.
or chemical purposes, or tor the purpose ot engaging in any species
of trade or commerce, foreign or domestic, may be formed according
to the provisions of this act ; such corporations, and the members
thereof, being subject to all the conditions and liabilities herein im
posed, and to none others.
Sec. 2. Any three or more persons, who may desire to form a com- Three or more
pany for any one or more of the purposes specified in the preceding JSn^'compai
section, may make, sign, and acknowledge, before some officer compe
tent to take the acknowledgment of deeds, and file in the office of Proceedings.
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the County Clerk of the county in which the principal place of busi
ness of the company is intended to be located, and a duplicate thereof
Certificate of
Idcorporation in the office of the Secretary of State, a certificate in writing, in
and contents. which shall be stated the corporate name of the company, the objects
for which the company shall be formed, the amount of its capital
stock, the time of its existence, not to exceed fifty years, the num
ber of shares of which the stock shall consist, the number of Trus
tees and their names who shall manage the concerns of the company
for the first three months and the names of the city or town and
county in which the principal place of business of the company is
to be located.
Copies of
Sec. 3. A copy of any certificate of incorporation, filed in pursu
certificates to
be evidence.
ance of this act, and certified by the County Clerk of the county in
which it is filed, or his deputy, or by the Secretary of State, shall be
received in all courts and places as presumptive evidence of the facts
therein stated.
Corporate
Sec. 4. When the certificate shall have been filed, the persons who
powers under
the act.
shall have signed and acknowledged the same, and their successors,
shall be a body politic and corporate, in fact and in name, by the
name stated in the certificate, and by their corporate name have suc
cession for the period limited, and power : First, to sue and be sued
in any court ; Second, to make1 and use a common seal, and alter the
same at pleasure ; Third, to purchase, hold, sell, and convey such
real and personal estate as the purposes of the corporation shall re
quire ; Fourth, to appoint such officers, agents, and servants, as the
business of the corporation shall require, to define their powers, pre
scribe their duties, and fix their compensation ; Fifth, to require of
them such security as may be thought proper for the fulfilment of
their duties, and to remove them at will, except that no Trustee shall
be removed from office unless by a vote of two-thirds of the whole
number of Trustees, or by a vote of a majority of the Trustees, upon
a written request signed by stockholders of two-thirds of the whole
stock ; Sixth, to make by-laws not inconsistent with the laws of this
state for the organization of the company, the management of its
property, the regulation of its affairs, the transfer of its stock, and
for carrying on all kinds of business within the objects and purposes
of the company.
Sec. 5. The corporate powers of the corporation shall be exer
Board of
Trustees.
cised by a Board of not less than three Trustees, who shall be stock
Duties and
holders in the company, and a majority of them citizens of the United
powers.
ITow exercised. States and residents of this state, and who shall, after the expiration
To be annu ally of the term of the Trustees first selected, be annually elected by the
elected.
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stockholders at such time and place, and upon such notice and in
such mode as shall be directed by the by-laws of the company ; but
all elections shall be by ballot, and each stockholder, either in person
or by proxy, shall be entitled to as many votes as he owns shares of
stock ; and the persons receiving the greatest number of votes shall
be Trustees. When any vacancy shall happen among the Trustees vacates.
by death, resignation, or otherwise, it shall be filled for the remainder
of the year in such manner as may be provided by the by-laws of
the company.
Sec. 6. If it should happen, at any time, that an election of Trus- Elections,
tees shall not be made on the day designated by the by-laws of the
company, the corporation shall not for that reason be dissolved, but
it shall be lawful on any other day to hold an election for Trustees,
in such manner as shall be provided for by the by-laws of the compa
ny ; and all acts of the Trustees shall be valid and binding upon the
company until their successors shall be elected.
Sec. 7. A majority of the whole number of Trustees shall form a Majority of
Board for the transaction of business, and every decision of a ma- a^uorum.0 {"m
jority of the persons duly assembled as a Board, shall be valid as a
corporate act.
Sec. 8. The first meeting of the Trustees shall be called by a no- Meetings
tice, signed by one or more of the persons named Trustees in the cer
tificate, setting forth the time and place of the meeting, which notice
shall either be delivered personally to each Trustee, or published at
least ten days in some newspaper of the county in which is the Noacos of
principal place of business of the corporation, or if no newspaper
be published in the county, then in some newspaper nearest thereto.
Sec. 9. The stock of the company shall be deemed personal estate, capital stock
and shall be transferable in such manner as shall be prescribed by transfer,
the by-laws of the company : but no transfer shall be valid, except
between the parties thereto, until the same shall have been so entered
on the books of the company, as to show the names of the parties by
•
and to whom transferred, the number and designation of the shares,
and the date of the transfer.
Sec. 10. The Trustees shall have power to call in and demand from Powers of
the stockholders the sums by them subscribed, at such times and in Payment of
such payments or instalments as they may deem proper. Notice of ,ubscriPtiom'
each assessment shall be given to the stockholders personally, or shall
be published once a week for at least four weeks in some newspaper
published at the place designated as the principal place of business
of the corporation, or if none is published there, in some newspaper
nearest to such place. If, after such notice has been given, any stock-
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holder shall make default in the payment of the assessment upon the
shares held by him, so many of such shares may be sold as will be
necessary for the payment of the assessment on all the shares held by
Mode of sole. him. The sale of said shares shall be made as prescribed in the by
laws of the company : Provided, that no sale shall be made except
at public auction to the highest bidder, after a notice of thirty days,
published as above directed in this section ; and that at such sale
the person who will agree to pay the assessment so due, together with
the expense of advertisement and the other expenses of sale for the
smallest number of whole shares, shall be deemed the highest bidder.
Agents shall
Sec. 11. Whenever any stock is held by any person as executor,
represent Btock
bold by them. administrator, guardian, or trustee, he shall represent such stock at
all meetings of the company, and may vote accordingly as a stock
holder.
Hypothecated
Sec. 12. Any stockholder may pledge his stock by a delivery of
stock.
the certificates or other evidence of his interest, but may nevertheless
represent the same at all moetings, and vote accordingly as a stock
holder.
Sec. 13. It shall not be lawful for the Trustees to make any divi
Duties of
Trustees.
dend
except from the surplus profits arising from the business of the
Dividends.
corporation ; nor to divide, withdraw, or in any way pay to the stock
Capital stock to holders, or any of them, any part of the capital stock of the compa
be inviolate.
ny ; nor to reduce the capital stock, unless in the manner prescribed
Penalty for
in this act; and in case of any violation of the provisions of this
violation.
section, the Trustees, under whose administration the same may have
happened, except those who may have caused their dissent therefrom
Of absent
to be entered at large on the minutes of the Board of Trustees, at the
Trustees.
time, or were not present when the same did happen, shall, in their
Liability of those individual and private capacities, be jointly and severally liable to
uting.
the corporation, and the creditors thereof, in the event of its disso
lution, to the full amount so divided, withdrawn, paid out, or re
duced : Provided, that this section shall not be construed to prevent
Stock may be a division and distribution of the capital stock of the company, which
divided after
shall remain after the payment of all its debts, upon the dissolution
payment of
dobts.
of the corporation or the expiration of its charter.
Liabilities not to " Sec. 14. The total amount of the debts of the corporation shall
exceed capital not at any time exceed the amount of the capital stock actually paid
stock.
in ; and in case of any excess, the Trustees, under whose administra
tion the same may have happened, except those who may have caused
their dissent therefrom to be entered at large on the minutes of the
Board of Trustees at the time, and except those who were not present
when the same did happen, shall, in their individual and private ca
Liabilities of
Penalty for
default
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parities, be liable jointly and severally to the said corporation, and in j^^tion1118
the event of its dissolution, to any of the creditors thereof, for the
fall amount of such excess.
Sec. 15. No corporation organized under this act, shall, by any J;"^1^"™,.
implication or construction, be deemed to possess the power of issuing °f°^^j{™ue bIlla
bills, notes, or other evidences of debt for circulation as money.
Sec. 16. Each stockholder shall be individually and personally stockholders to
*
*
be individually
liable for his proportion of all the debts and liabilities of the com- responsible to
,
the amount of
pany, contracted or incurred during the time that he was a stock- stock held by
holder. For the recovery of which, joint or several actions may be now
instituted and prosecuted.
Sec. 17. No person holding stock as executor, administrator, guar- Agents of
. n
i
•
-,3in stockholders not
dian, or trustee, or holding it as collateral security, or in pledge, shall responsible.
be personally subject to any liability as a stockholder of the company;
but the person pledging the stock shall be considered as holding the ^o'thecated
same, and shall be liable as a stockholder accordingly ; and the estate stock responsible.
and funds in the hands of the executor, administrator, guardian, or
trustee, shall be liable in like manner and to the same extent as the
testator or intestate, or the ward or person interested in the trust
fund would have been, if he had been living and competent to act and
hold the stock in his own name.
Sec. 18. It shall be the duty of the trustees of every company in- Keeordsof
corporated under this act, to cause a book to be kept containing the unde/th'eact.
names of all persons, alphabetically arranged, who are or shall
become stockholders of the corporation, and showing the number of Contentsshares of stock held by them respectively, and the time when they
respectively became the owners of such shares ; which book, during
the usual business hours of the day, on every day except Sunday and
the Fourth of July, shall be open for the inspection of stockholders J"^."^ fcr
and creditors of the company at the office or principal place of busi
ness of the company ; and any stockholder or creditor shall have the ^Jjj* mly
right to make extracts from such book, or to demand and receive
from the clerk or other officer having charge of such book, a certified
copy of any entry made therein ; such book or certified copy of any Made evidence,
entry shall be presumptive evidence of the facts therein stated, in any
action or proceeding against the company, or against any one or more
stockholders.
Sec. 19. If the clerk or other officer having charge of such book Duty of
shall make any false entry, or neglect to make any proper entry there- and°pcnafty for
in, or shall refuse or neglect to exhibit the same, or to allow the same Tlol*tlon'
to be inspected, or extracts to be taken therefrom, or to give a certi
fied copy of any entry therein, as provided in the preceding section, Stio/of
21
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he shall be deemed guilty of a misdemeanor, and shall forfeit and
pay io the party injured a penalty of one hundred dollars, and all
damages resulting therefrom ; and for neglecting to keep such book
for inspection as aforesaid, the corporation shall forfeit to the people
the sum of one hundred dollars for every day it shall so neglect—to
be sued for and recovered in the name of the people by the District
Attorney of the county in which the principal place of business of
the corporation is located.
Sec. 20. Any company incorporated under this act, may, by com
plying with the provisions herein contained, increase or diminish its
capital stock to any amount which may be deemed sufficient and
proper for the purposes of the corporation ; but before any corpora
tion shall be entitled to diminish the amount of its capital stock, if
the amount of its debts and liabilities shall exceed the sum to which
the capital is proposed to be diminished, such amount shall be satisfied
and reduced, so as not to exceed the diminished amount of capital.
Sec. 21. Whenever it is desired to increase or diminish the amount
of capital stock, a meeting of the stockholders may be called by a
notice signed by at least a majority of the trustees, and published for
at least four weeks in some newspaper published in the county where
the principal place of business of the company is located, which notice
shall specify the object of the meeting, the time and place where it is
to be held, and the amount to which it is proposed to increase or di
minish the capital ; and a vote of two thirds of all the shares of stock
shall be necessary to an increase or diminution of the amount of the
capital stock.
Sec. 22. If at any meeting so called, a sufficient number of votes
has been given in favor of increasing or diminishing the amount of
capital, a certificate of the proceedings, showing a compliance with
these provisions, the amount of capital actually paid in, the whole
amount of the debts and liabilities of the company, and the amount
to which the capital stock is to be increased or diminished, shall he
made out, signed, and verified by the affidavit of the chairman and
secretary of the meeting, certified by a majority of the trustees, and
filed, as required by the second section of this act ; and when so filed,
the capital stock of the corporation shall be increased or diminished
to the amount specified in the certificate.
Sec. 23. Upon the dissolution of any corporation formed under
this act, the trustees at the time of the dissolution shall be trustees of
the creditors and stockholders of the corporation, dissolved, and shall
have full power and authority to sue for and recover the debts and
property of the corporation, by the name of trustees of such corpora
tion, collect and pay the outstanding debts, settle all its affiurs, and
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divide among the stockholders the money and other property that
shall remain after the payment of the debts and necessary expenses.
Sec. 24. Any corporation formed under this act may dissolve and Mo<,c of
...
.
proceeding.
dis-incorporate itself by presenting to the County Judgc of the county
in which the meetings of the trustees are usually held, a petition to
that effect, accompanied by a certificate of its proper officers, and set
ting forth, that, at a general or special meeting of the stockholders
called for that purpose, it was decided by a vote of two-thirds of all
the stockholders to dis-incorporate and dissolve the corporation ; no
tice of the application shall then be given by the clerk, which notice
shall set forth the nature of the application, and shall specify the
time and place at which it is to be heard, and shall be published in Notice of
„ ,
~
,
.„
diMOlution to
some newspaper of the county once a week for four weeks, or if no bo advertised,
newspaper is published in the county, by advertisement posted up for
thirty days in three of the most public places in the county. At the
time and place appointed, or at any other to which may be postponed
by the judge, he shall proceed to consider the application, and, if
satisfied that the corporation has taken the necessary preliminary
steps, and obtained the necessary vote to dissolve itself, and that all
claims against the corporation are discharged, he shall enter an order
declaring it dissolved.
Sec. 25. The fifth chapter
corporations, rpassed Fifth
chapter
r of an act Concerning
.
or
of fonner
Kt
April twenty-second, one thousand eight hundred and fifty, is re- repealed,
pealed ; but this repeal shall not be construed to destroy the exist- contraction
ence of any company already formed under the provisions of said of repeBlchapter, nor to affect any right acquired or liability incurred under
the same ; but as to all such companies, the provisions of said chapter
shall continue in full force, except in those instances in which any
company heretofore incorporated may avail itself of the provisions of
the next section of this act.
Sec. 2G. Any company incorporated under the said fifth chapter Corporation»
. corporations,
.
k ._ twenty-second,, one formed
oi- an act concerning
passed_ April
preTiou«under
act
thousand eight hundred and fifty, may continue its corporate exist- under°thi "act.
ence under this act by adopting a resolution to that effect by a vote of
two-thirds of all the stockholders, and filing a certificate thereof, Proceedings,
signed by its proper officers, in the office of the Secretary of State
and of the County Clerk of the county in which is located the princi
pal place of business of the corporation. From the time of filing the
certificate, the corporation shall be subject only to the provisions of
this act, but the change so made shall not affect any right acquired
or liability incurred previously by the corporation. (1)
(1) See Stat 1830, page 347.
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Sec. 27. Corporations
formed under this act. and the members
r
thereof, shall not be subject
J to the conditions and liabilities contained
in an act entitled " An Act concerning Corporations," passed April
twenty-second, one thousand eight hundred and fifty.

CHAPTER LXXVIII.
AN ACT concerning Corporations. (1)—[Passed April 22, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
CHAPTER I.
GENERAL PROVISIONS.
Powers of
corporations.

Section 1. Every corporation, as such, has power : 1. To have
succession by its corporate name, for the period limited, and when no
period is limited, perpetually. 2. To sue and be sued in any court.
3. To make and use a common seal, and alter the same at pleasure.
4. To hold, purchase, and convey such real and personal estate as
the purposes of the corporation shall require, not exceeding the
amount limited by law. 5. To appoint such subordinate officers and
agents as the business of the corporation shall require, and to allow
them a suitable compensation. 6. To make by-laws, not inconsistent
with any existing law, for the management of ite property, the regu
lation of its affairs, and for the transfer of its stock.
All to exercise
Sec. 2. In addition to the powers enumerated in the preceding
the powers ex
pressly conferred section, and to those expressly given in the chapter of this act under
on them.
which it shall be incorporated, no corporation shall possess or exer
cise any corporate powers, except such as shall be necessary to the
exercise of the powers so enumerated and given.
Sec. 3. No corporation created, or to be created, shall, by any im
No corporation
to be deemed to plication or construction, be deemed to possess the power of discount
possess certain
powers by
ing bills, notes, or other evidences of debt, of receiving deposits, of
implication.
buying gold or silver, bullion or foreign coin ; of buying and selling
bills of exchange, or of issuing bills, notes, or other evidences of debt,
upon loans, or for circulation as money.
Sec. 4. Where the whole capital of a corporation shall not have
Stockholders
liable for debts been paid in, and the capital paid shall be insufficient to satisfy the
of corporation.
claims of its creditors, each stockholder shall be bound to pay, on
(1) See Stat. 1853,page87.
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each share held by him, the sum necessary to complete the amount of
such share as fixed by the charter of the company, or such proportion
of that sum as shall be required to satisfy the debts of the company.
Sec. 5. When the corporate powers of any corporation are direct- Majority may
ed to be exercised by any particular body or number of persons, a business, etc.
majority of such body or persons shall be a sufficient number to form
a board for the transaction of business, and every decision of a ma*
jority of the persons duly assembled as a board, shall be valid as a
corporate act.
Sec. 6. If any corporation hereafter formed shall not organize and Corporations
*
*
t
°
must organize
commence the transaction of its business within one year from the within one year
.
.
*
of their
date of its incorporation, its corporate powers shall cease.
incorporation
Sec. 7. All corporations may, by their by-laws, where no other By-laws may bo
...
...
* ii>
i
made for certain
provision is specially made, determine the manner of calling and con- purposes
ducting their meetings, the number of members that shall constitute
a quorum, the number of shares that shall entitle the members
respectively to one or more votes, the mode of voting by proxy, the
mode of selling shares for the non-payment of assessments, and the
tenure of office of the several officers ; and they may prescribe suita
ble penalties for the violation of their by-laws, not exceeding, in any
case, one hundred dollars for any one offence.
Sec. 8. The first meeting of every corporation, where no other First meeting of
provision is specially made, shall be called by a notice, signed by one corpo,mUoD"■
or more of the persons named in, or associated as corporators under
the law by which it is incorporated, setting forth the time, place, and
purposes of the meeting ; and such notice shall, at least twenty days
before the meeting, be delivered to each member, or published in
some newspaper of the county where the corporation shall be estab
lished, or, if no newspaper be published in the county, then in some
newspaper nearest thereto.
Sec. 9. Whenever, by reason of the death, absence, or other legal Justice of the
j in
impediment of the officers of any corporation, there shall be no per- certain events
,
•
.,
•
r.
ilnct 1 meeting
son duly authorized to call or preside at a legal meeting thereof, any of a corporation.
Justice of the Peace of the county where such corporation is estab
lished, may, on written application of three or more of the members
thereof, issue a warrant to either of the said members, directing him
to call a meeting of the corporation, by giving such notice as shall
hare been previously required by law, and the Justice may, in the
same warrant, direct such person to preside at such meeting until a
clerk shall be duly chosen and qualified, if there shall be no other
officer present legally authorized to preside thereat.
Sec. 10. When all the members of the corporation shall be present ^eTun^otail'
24*
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at any meeting, however called or notified, and shall sign a written
consent thereto on the record of such meeting, the doings of such
meeting shall be as valid as if legally called and notified.
Sec. 11. The members of such corporation, when so assembled,
may elect officers to fill all vacancies then existing, and may act up
on such other business as might lawfully be transacted at regular
meetings of the corporation.
Sec. 12. Whenever the capital stock of any corporation is divided
into shares, and certificates thereof are issued, such shares may be
transferred by endorsement and delivery of the certificates thereof,
such endorsement being by the signature of the proprietor or his at
torney, or legal representative ; but such transfer shall not be valid,
except between the parties thereto, until the same shall have been so
entered on the books of the corporation as to show the names of the
parties by and to whom transferred, the number and designation of
the shares, and the date of the transfer.
Sec. 13. It shall not be lawful for the Directors or managers of
any incorporated company in this state to make dividends, excepting
from the surplus profits arising from the business of such corporation ;
and it shall not be lawful for the Directors of any such company to
divide, withdraw, or in any way pay to the stockholders or any of
them, any part of the capital stock of such company, or to reduce
the said capital stock, without the consent of the legislature ; and in
case of any violation of the provisions of this section, the Directors un
der whose administration the same may have happened, except those
who may have caused their dissent therefrom to be entered at large on
the minutes of the said Directors at the time, or when not present when
the same did happen, shall in their individual and private capacity
jointly and severally be liable to the said corporation, and to the
creditors thereof in the event of its dissolution, to the full amount of
the capital stock of the company so divided, withdrawn, paid out, or
reduced, and no statute of limitations shall be a bar to any suit
against such Directors for any sums for which they are made liable
by this section : Provided, that this section shall not be construed to
prevent a division and distribution of the capital stock of such com
pany which shall remain after the payment of all its debts, upon the
dissolution of such company, or the expiration of its charter.
Sec. 14. The total amount of the debts which any incorporated
company shall owe, shall not at any time exceed the amount of the
capital stock actually paid in ; and in case of any excess, the Direc
tors, under whose administration the same may have happened,
except those who may have caused their dissent therefrom to be en
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tered at large on the minutes of the said Directors at the time, and
except those who were not present when the same did happen, shall,
in their individual and private capacities, jointly and severally be
liable for such excess to the said corporation, and in the event of its
dissolution, to any of the creditors thereof to the full amount of such
excess, with legal interest from the time such, liability accrued, and
no statute of limitation shall be a bar to any suit against such Direc
tors for any sums of money for which they are made liable by this
section.
Sec. 15. Upon the application of any person or persons, or body g^li1"iJ|'"tion,
corporate, that may be aggrieved by, or may complain of any election {jJ^HJU^Jow
held by any corporate body, or any proceeding, act, or matter in or "JJ^JjJ^
touching the same, it shall be the duty of the District Judge of the
district in which such election is held (reasonable notice having been
given to the adverse party, or to those who are to be affected thereby,
of such intended application,) to proceed forthwith and in a summary
way to hear the affidavits, proofs, and allegations of the parties, or oth
erwise inquire into the matters or causes of complaints, and thereupon
to establish the election so complained of, or to order a new election,
or make such order and give such relief in the premises as right and
justice may appear to the said District Judge to require : Provided, Proviso,
that the said Judge may, if the case appear to require it, direct the
District Attorney of his district to exhibit one or more information or
informations in the nature of a quo warranto in the premises.
Sec. 16. Upon the dissolution of any corporation, unless other 'r™t«is for
crectit-oi^y ©tc.j
persons shall be appointed by the legislature, or by some court of °Pc*'r^J^{|™
competent authority, the directors or managers of the affairs of such
corporation at the time of its dissolution, by whatever name they may
be known in law, shall be trustees of the creditors and stockholders
of the corporation dissolved, and shall have full power to settle the
affairs of the corporation, collect and pay the outstanding debts, and
divide among the stockholders the moneys and other property that
shall remain after the payment of the debts and necessary expenses.
Sec. 17. The persons so constituted trustees shall have authority Powers of soch
to sue for and recover the debts and property of the dissolved corpo
ration, by the name of the trustees of such corporation, and shall have
full power to settle the affairs of the corporation, and shall be jointly
and severally responsible to the creditors and stockholders of such
corporation to the extent of its property and effects that shall come
into their hands.
Sec. 18. Upon the dissolution of any corporation, the District District court
Court of the county, in which the corporation carries on its business, miy appcint
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or has its principal place of business, on application of any creditor
of the corporation, or of any stockholder or member thereof, may
appoint one or more persons to be receivers or trustees of and for the
corporation, to take charge of the estate and effects thereof, and
to collect the debts and property due and belonging to the corporation,
and the power of such receivers may be continued as long as the
court shall think necessary.
Sec. 19. The said court shall have jurisdiction of such application,
and of all questions arising in the proceedings thereon, and may make
such orders, injunctions, and decrees thereon as justice shall re
quire.
Sec. 20. When any judgment shall have been recovered against
any turnpike or other corporation authorized to receive toll, the
franchises of such corporation, with all the rights and privileges
thereof, together with all their corporate property, both real and per
sonal, may be taken on execution and sold at public auction.
Sec. 21. The officer having such execution against any corporation
mentioned in the preceding section, shall, thirty days at least before
the day of sale of the franchise or other corporate personal property,
give notice of the time and place of sale, by posting up a notice
thereof in the county in which the Clerk, Treasurer, or any one of
the directors of the corporation may dwell, and also by causing an
advertisement of the same, expressing the name of the creditor, the
amount of the execution, and the time and place of sale, to be insert
ed three weeks successively in some newspaper published in any
county in which either of the aforesaid officers may dwell, if any
such there be ; and if no newspaper be published in any such county,
then in the newspaper published nearest thereto.
Sec. 22. The officer who may levy any execution, as prescribed in
the preceding section, may adjourn the sale from time to time, as may
be necessary, until the same shall be completed.
Sec. 23. In the sale of any franchise of any corporation, the per
son who shall satisfy the execution, with all legal fees and expenses
thereon, and shall agree to take such franchise for the shortest period
of time, and to receive, during that time, all such toll as the said
corporation would by law be entitled to demand, shall be considered
the highest bidder.
Sec. 24. The officer's return on such execution shall transfer to
the purchaser all the privileges and immunities which by law belong
ed to the corporation so far as relates to the right of demanding toll;
and the officer shall, immediately after such sale, deliver to the pur
chaser possession of all the toll-houses and gates belonging to such
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corporation, in whatever county the same may be situated, and the
purchaser may thereupon demand and receive all the toll which may
accrue during the time limited by the terms of his purchase, in the
same manner and under the same regulations as such corporation was
before authorized to demand and receive the same.
Sec. 25. Any person
who may"* have *purchased, or shall hereafPtm'nMer
msx
r
t
recoTer
penalties,
tor purchase, under the provisions of this chapter, the franchise of ct0any turnpike or other corporation, and the assignees of such pur
chase may recover any penalties imposed by law for an injury to the
franchise, or for any other cause, and which such corporation would
have been entitled to recover during the time limited in the said pur
chase of the franchise, and during that time the corporation shall
not be entitled to prosecute for such penalties.
Sec. 26. The corporation, whose franchise shall have been sold as Corporations to
.
, t retain game
aforesaid, shall, in all other respects, retain the same powers, and be powers and
.
.
liabilities as
bound to the discharge of the same duties, and liable to the same before the sale,
penalties and forfeitures as before such sale.
Sec. 27. Such corporation may, at any time within one year after corporation may
such sale, redeem the franchise, by paying or tendering to the purcha
ser thereof the sum that he shall have paid therefor, with ten per cent,
interest thereon, but without any allowance for the toll which he may
have received ; and, upon such payment or tender, the said franchise
and all the rights and privileges thereof shall revert and belong to
said corporation, as if no such sale had been made.
Sec. 28. All the proceedings aforesaid respecting the levy of exeeu- whore procc«itions, may be had in any county in which either the creditor, or the levy may*behad
President, or any Director, or the Treasurer, or the Clerk of the Cor
poration may reside, or in which the corporation has personal or real
estate.
Sec. 29. It shall be the duty of the Attorney General or District Attorney General
Attorney, whenever, and as often as shall be required by the Gover- ncy to examine
nor, to examine into the affairs and condition of any corporation in corporation and
this state, and report such examination in writing, together with a report thereon'
detailed statement of facts to the Governor, who shall lay the same
before the legislature ; and, for that purpose, the said Attorney
General or District Attorney shall have power to administer all ne
cessary oaths to the directors and officers of any corporation, and to
examine them on oath in relation to the affairs and condition thereof,
and to examine the books, papers and documents belonging to such
corporation, or appertaining to its affairs and condition ; and the leg
islature, or either branch thereof, shall have full power to examine
into the affairs and condition of any corporation in this state at all
times ; and, for that purpose, any committee appointed by the legis-
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lature, or either branch thereof, shall have full power to administer
all necessary oaths to the directors, officers, and stockholders of such
corporation, and to examine them on oath in relation to the affairs
and condition thereof, and to examine the safes, books, papers, and
documents belonging to such corporation, or pertaining to its affairs
and condition, and to compel the production of all keys, books, pa
pers, and documents, by summary process, to be issued on application
to any Court of Record, or any Judge thereof, under such rules
and regulations as the said court may prescribe.
Sec. 30. The legislature may, at any time, amend or repeal this
Power of legisla
ture to amend or
repeal act, and act, and dissolve all corporations created under it ; but such amend
effect of amend
ment or repeal. ment or repeal shall not, nor shall the dissolution of any such corpo
ration, take away or impair any remedy given against any such cor
poration, its stockholders or officers, for any liability which shall
have been previously incurred.
Proceedings by
Skc. 31. Any corporation wishing to dissolve and disincorporate
corporations
wishing to
itself,
shall present a petition to the County Judge of the county in
dissolve and
disincorporate. which the meetings of the stockholders are usually held, accompanied
by a certificate, signed by its proper officers, and setting forth that,
at a general or special meeting of the stockholders, called for that
purpose, it was decided, by a vote of two thirds of the stockholders,
to disincorporate and dissolve the incorporation. The Clerk shall
enter such petition and certificate of record, and the Judge shall,
after thirty days notice by publication in some newspaper published
in the county, and if there are none such, then by advertisements,
posted up in the principal public places in the county, proceed to
consider the same : and if the Judge be of opinion that such incor
poration has taken the necessary preliminary steps, and obtained the
necessary vote to dissolve itself, and that all claims against the in
corporation are discharged, he shall declare such incorporation dis
solved.
Stockholders per
Sec. 32. Each stockholder of any corporation shall be individually
sonally liable.
and personally liable for a portion of all its debts and liabilities,
proportioned to the amount of stock owned by him.
CHAPTER II.
INSURANCE COMPANIES.
Application for
Section 33. Any seven or more persons who may desire to form an
incorporation. insurance company, may make, sign, and acknowledge before some
officer competent to take acknowledgment of deeds, and file in the
office of the Clerk of the county in which the business of the company
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shall be carried on, and a duplicate thereof in the office of the Secre
tary of State, a certificate in writing, in which shall be stated the
corporate name of the company, the amount of the capital stock, the
term of its existence (not to exceed fifty years), the number of shares
of which its stock shall consist, the number of directors and their
names who shall manage the concerns of the company for the first year,
and the names of the town and county in which the office of the com
pany is to be established.
Sec. 34. When the certificate shall have been filed as aforesaid, On filing ccrtifithe persons who shall have signed and acknowledged the same, shall fom«?.rp°rati0n
be a body politic and corporate, by the name stated in the cer
tificate.
Sec. 35. The business of such company shall be managed by not Business—how
less than seven directors, one of whom shall be President of the com- managed'
pany. They shall, except those of the first year, be annually elected
by the stockholders, at such time and place as shall be directed by
the by-laws of the company. They shall all be stockholders of the
company and citizens of the United States, and the majority of them
shall be citizens of this state. Notice of the time of holding such
election shall be published not less than ten days previous thereto, in
the newspaper nearest to the place where the office of the company is
situated ; and the election shall be held by such of the stockholders
as shall attend in person or by proxy. All elections shall be by bal
lot, and each stockholder shall be entitled to as many votes as he
owns shares of stock in the said company ; and the persons receiving
the greatest number of votes shall be directors ; and wh en any va
cancy shall happen among the directors, by death, resignation, or
otherwise, it shall be filled for the remainder of the year in such
manner as may be provided for by the by-laws of the said company.
Sec. 36. There shall be a President of the company, who shall be President and
designated from the members of the directors, and also such subordi- how chosen,
nate officers as the company by its by-laws may designate, who may
be elected or appointed, and required to give such security for the
faithful performance of the duties of their office as the company by
its by-laws may require.
Sec: 37. It shall be lawful for the directors to call in and demand Directors may
from the stockholders respectively, all such sums of money by them stockholders,
subscribed, at such times and in such payments or instalments as the
directors shall deem proper, under the penalty of forfeiting the shares
of stock subscribed for, and all previous payments made thereon, if a
personal demand or notice requiring such payment shall have been
published for six successive weeks, in the newspaper nearest to the
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place where the business of the company shall be carried on as afore
said ; the capital shall all be paid in within twelve months from the
filing of the certificate.
Stock to be
Sec. 38. The stock of such company shall be transferable in such
transferable.
manner as shall be prescribed by the by-laws of the company, but no
shares shall be transferable until all previous calls thereon shall have
been fully paid in, or shall have been declared forfeited for the non
payment of calls thereon ; and it shall not be lawful for such com
pany to use any of their funds in the purchase of stock in any other
corporation.
certiflrate onn' ^EC"
^e C0PJ °^ &nJ certificate of incorporation, filed in purcorporation
to
bo
suance
of
this
act, certified by* the County* Clerk or his Deputy
evidence of facta
c " to be
stated therein. a true copy, and of the whole of such certificate, shall be received in
all courts and places as presumptive legal evidence of the facts there
in stated.
Against what
Sec. 40. Every company incorporated under this chapter, may
risks such
corporations
make
insurance upon vessels, freight, money, goods, and effects, and
may insure.
against captivity of persons, and on the life of any person during his
absence at sea, and on money lent upon bottomry and respondentia ;
and they may also make insurance against fire on any dwelling-houses
or other buildings, and on merchandise or other property within the
United States.
AH policies to be Sec. 41. All policies of insurance made by such companies, shall
subscribed by
president.
be subscribed by the President, or in case of his death, inability, or
absence, by any two of the directors, and countersigned by the Secre
tary of the company, and they shall be binding upon the company in
like manner as if executed under the corporate seal thereof.
Corporations not Sec. 42. The said company shall not, directly or indirectly, deal
to trade.
or trade in buying and selling any goods, wares, merohandise, stocks,
or commodities whatever.
Certificate of
Sec. 43. The President and a majority of the directors, within
amount of
paid in to be
thirty days after the payment of the last instalment of the capital
recorded.
stock so fixed and limited by the company, shall make a certificate,
stating the amount of the capital so fixed and paid in, which cer
tificate shall be signed and sworn to by the President and a major
ity of the directors, and they shall, within the said thirty days, re
cord the same in the office of the County Clerk of the county wherein
the business of the said company is carried on.
Annual report
Sec. 44. Every such company shall, annually, within twenty days
to be made.
from the first day of January, make a report, which shall be publish
ed in the town or city, or if there be no newspaper in said city or
town, then in some newspaper published nearest the place where the
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business of the company is carried on, which shall state the amount
of capital, and of the proportion actually paid in, and the amount
of its existing debts, and of insurances effected, which report shall be
signed by the President and a majority of the directors, and shall be
verified by the oath of the President or Secretary of said company,
and filed in the office of the County Clerk of the county where the
business of the company shall be carried on : and, if any of said com
panies shall fail so to do, all the directors of the company shall be
jointly and severally liable for all the debts of the company then ex
isting, and for all that shall be contracted before such report shall be
made.
Sec. 45. The directors of every such company, at such times as WTMends may
their charter or by-laws shall prescribe, shall make dividends of so
much of the profits of the company, and of the interest arising from
their capital stock, as to them shall appear advisable ; but the moneys
received and notes taken for premiums of risks, which shall be un
determined and outstanding at the time of making such dividend,
shall not be considered as part of the said profits.
Sec. 46. If the directors of any■* such company
Directors
deciarr j shall declare and ing
R dividend,
pay any dividends when the company is insolvent, or any dividend,
l*Jme
the payment of which shall render it insolvent, or which would personally liable
.
.
for debts.
diminish the amount of its capital stock, they shall be jointly and
severally liable for all the debts of the company then existing, and
for all that shall be thereafter contracted, while they shall re
spectively continue in office: Provided, that if any of the directors Proviso,
shall object to the declaring of such dividend, or to the payment of
the same, and shall, at any time before the time fixed for the pay
ment thereof, file a certificate of their objection in writing with the
Clerk of the company, and with the County Clerk, they shall be ex
empt from the said liability.
Sec. 47. Once in every three years, and oftener, if required by the statement of
;
. profit* to be
stockholders, the directors shall lay before them an exact and partic- made once in
ular statement of the profits, if there be any, after deducting losses ncic"*'
and dividends.
Sec. 48. If anyJ of the said companies
shall be under
, *
, liability for Directors
Insurancemaking
while
losses to an amount equal to their stock, and the president or direct- company under
in!
t*
liability to an
ors, after knowing the same, shall make any new or further insurance, amount equal
....
i
• .
to their capital.
the estates of all who shall make such insurance, or assent thereto,
shall be severally and jointly liable for the amount of any loss which
shall take place under such insurance.
Sec. 49. The president and directors of every such company shall, certain partic26
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nlars to be
published before previous to subscribing any policy, and once in every year afterwards
subscribing any publish, in two newspapers printed in this state, the amount of their
policy.
stock, against what risks they insure, and the largest sum they will
take on any one risk.
President and
Sec. 50. The president and directors of every such company shall,
directors may
whenever
required by the legislature, lay before them a statement of
on oath.
the affairs of the company, and submit to an examination on oath con
cerning the same.
Extent ofany
Sec. 51. The said companies shall never take, on any one risk,
one risk.
whether it be a marine risk or an insurance against fire, a sum ex
ceeding one tenth part of their capital actually paid in.
What to be
Sec. 52. Nothing but money shall be considered as payment of
considered
payment of the any part of the capital stock, and no loan of money shall be made by
any such company to any stockholder therein ; and, if any such loan
shall be made to a stockholder, the officers who shall make it, or who
shall assent thereto, shall be jointly and severally liable to the extent
of such loan and interest, for all the debts of the company contracted
before the repayment of the sum so loaned.
False certificates Sec. 53. If any certificate or report made, or public notice given,
or reports.
by the officers of any such company, in pursuance of the provision
of this act, shall be false in any material representation, all the offi
cers who have signed the same, knowing it to be false, shall be joint
ly and severally liable for all the debts of the company contracted
while they are stockholders or officers hereof. (1)
(1) For the general powers and duties of corporations, see ante, pages
280—286.
For incorporation of railroad companies, sec ante, page 255.
Of wagon road companies, ante, page 272.
Of corporations for mining, mechanical, and chemical purposes, ante,
page 273.
Of telegraph companies, post, page 300.
Of bridge companies, post, page 303.
Of religions and charitable associations, post, page 308.
Of steam navigation companeis, post, page 310.
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CHAPTER IV.
AN ACT to authorize the Formation of Corporations for the Con
struction of Plank. or Turnpike Roads. (1) (2) (3)—[Passed May
12, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Nine or more persons may organize a joint stock Com- Nine or mora
pany for the construction of a plank road, a turnpike road, or a 5™,'J
plank and turnpike road in this state, in the following manner :
company.
Sec. 2. They shall make and subscribe their declaration of inten- Declaration to be
tion to organize such company, and shall designate therein what kind forth the kind of
,,
,
, ,
. .
.
road, the termini,
of road, the general route, and the termini, as nearly as practicable and the time and
and shall also designate therein a time not less than ten days after plKe °f meetil'g'
publication, and a place in one of the counties intended to be tra
versed by such road, for a meeting of the subscribers of the notice,
for the purpose of a preliminary organization of such company, as
hereinafter provided.
Sec. 3. Said notice shall be published one week or more in one or Notice to be
more newspapers in each of the counties intended to be traversed by pubu,ue<i-

(1) Chapter four of an act concerning corporations, passed April twentysecond, eighteen hundred and fifty, is repealed by the provisions of the thir
ty-fifth section of the one hundred and twenty-first chapter of acts passed May
twelfth, eighteen hundred and fifty-three. It was, however, set up and printed
before the laws of eighteen hundred and fifty-three were received. In order to
disencumber the work of all repealed matter, it has been taken out and the one
hundred and twenty-first chapter of the acts of eighteen hundred and fifty-three
inserted in its place. The latter act is but an amendment of the former chap
ter, and therefore conld he inserted with propriety. It now. stands as an in
tegral portion of the " Act concerning Corporations" with its title and time of
passage at the head to distinguish it from the matter contained in the original
act. It is believed that this arrangement will prove more satisfactory than to
have retained ten pages of repealed matter in the body of the work.
[publishes.]
(2) For act for the incorporation of wagon road companies, see ante, pp.
272-3.
(3) For liability of corporate property to sale on execution, see ante, p. 284,
sec. 20.
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such road, and if there be no newspaper published therein, then said
notice shall be posted for the same period in five public places in
said counties.
Proceedings of
Sec. 4. At the time and place specified for the meeting of the
meeting.
Election of
subscribers, they shall proceed to the election, from their number, of
a president, secretary and treasurer, and designate their corporate
Certificate of name, and shall file a certificate of the same, together with their de
intentions to
be filed.
claration of intention, as provided in section ninth of this act, from
Corporate
powers to
which time they and their successors and all officers and stockholders,
date from
shall be and remain a body corporate. The officers shall hold their
organization.
Temporary
officers to serve offices until the final organization of the company and the election of
until permanent their successors, as is hereinafter provided.
organization.
Surrey of road.
Sec. 5. The company, after the preliminary organization, shall, as
soon as practicable, cause a survey to be made of the proposed route,
Amount of
and shall determine the amount of capital stock required for the con
capital.
The number and struction of the road, and also fix the number and valuation of shares,
value of shares,
and the period and to determine the period of its existence, which shall not exceed
of existence
Books of
twenty years. They shall also open the books for subscriptions to
subscription.
stock in such company, at such time and place and in such manner,
as thoy shall designate by vote.
Members to be
Sec. 6. Until the final organization of the company, as hereinafter
responsible for
debts until final provided, the members thereof shall be jointly and severally liable for
organization.
all debts contracted prior to such final organization.
Notice of
Sec. 7. As soon as the amount of the capital stock designated shall
meeting for
permanent
be
subscribed, reasonable notice shall be given by the company to all
organization to
be given when resident stockholders of the state, in such manner as the company may
capital stock is
subscribed.
direct, that a meeting of the stockholders will be held at a specified time
Officers.
and place, for the purpose of electing a president, secretary and treas
Board of
directors, etc. urer, and a board of not less than five directors and officers, to fill
By-laws.
such other offices as may be established, and of enacting by-laws for
the company ; and thereupon, at such specified time and place, the
Stockholders
stockholders
shall proceed to elect said officers, and perform such other
to complete
organization.
acts as may be necessary for the better organization of the company.
Officers to be
elected for one The officers specified in this section shall hold their offices one year
year, and to be and until their successors be elected, and thereafter such officers shall
elected annually
thereafter.
be annually elected. They shall be stockholders and residents of the
Their qualifica
tions and mode state, except absent on business of the company, and shall be elected
of election.
at such time and place, and upon such notice, and in such mode, as
Elections.
shall be decided by the by-laws of the company. But all elections
shall be by ballot, and each stockholder, either in person or by proxy,
shall be entitled to as many votes as he owns shares of stock. In
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such elections, a plurality of votes shall elect. Vacancies shall be vacancies.]
filled in such manner as may be provided for in the by-laws. The
president and secretary of the company shall be ex-officio members of President and
the board of directors, and the president and secretary thereof. When- officio members
ever any stock is held by any person as executor, administrator, guar- stock held in
dian or trustee, he shall represent such stock at all meetings of the ,nut'
company, and may vote accordingly as a stockholder. Any stock- Hypothecated
holder may pledge his stock by a delivery of the certificates or other *t0Ck-J
evidence of his interest, but may nevertheless represent the same at
all meetings, and vote accordingly as a stockholder. (1)
Stc. 8. If it should happen at any time that an election shall not Directors to hold
be made on the day designated by the by-laws of the company, the non-election,
corporation shall not for that reason be dissolved ; but it shall be law- declared ™iid.
ful on any other day to hold an election in such manner as shall be
provided for by the by-laws of the company ; and all acts of directors
and officers shall be valid and binding upon the company until their
successors shall be elected. A majority of the whole number of Majority of
directors shall form a board for the transaction of business, and every foini^ quorum,
decision of a majority of the persons duly assembled as a board,
Bhall be valid as a corporate act.
Sec. 9. The meeting of the directors shall be called by a notice, Meetinga of
signed by the president or two directors, setting forth the time and no^es'thereof.
place of the meeting, which notice shall he either delivered personally
to each director, or published at least ten days in some newspaper of
the county in which is the principal place of business of the corpora
tion, or if no newspaper be published in the county, then in some
newspaper nearest thereto.
Sec. 10. Unless the preliminary organization provided for in section unlaw organizafour of this act, be made within one month after the publication of stock subscribed,
the original notice of declaration of intention, and unless the whole MpVnded%nhin
amount of capital stock designated shall be subscribed, and the final "ompTny' deciarorganization provided in section seven be made, within six months •* dlMOlT<!dafter such preliminary organization, and an amount equal to ten per
cent, or more of the capital stock be paid in, and the survey filed with
in one month after such final organization, then the company shall be
deemed to have abandoned its intention and shall be dissolved by
operation of law.
(1) For duties, liabilities and powers of corporations in general, see ante, pp.
280—286.
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Certificates, etc., Sec. 11. As soon as the preliminary organization shall have been
the recorder'
made, the company shall file in the office of the county recorder in
^S"edinrg8hof each county traversed by such road, a copy of the original notice of
md'that certain declaration of intention, and a certificate of the election of officers and
L'vHmtc be'nhe 0I" tne corporate name ; and as soon as the final organization of said
complied with. company shall have been made, and an amount equal to ten per cent.
of the capital stock have been paid in, a certificate of the same, set
ting forth the whole amount of stock and the percentage therein paid,
shall be filed as above provided in this section, and as soon as the
survey and the route shall have been adopted, the same shall be filed
in each county traversed by the road. Immediately after the filing
fonrerdcorUfled of the notice, certificates and surveys, the recorder of the county first
of»Lt?."ecretaI7 in alphabetical order, shall certify to the secretary of state the fact of
the complete organization of the company, as appearing on record in
his office.
corporate powers Sec. 12. The company shall have power—
of the company.
i •
1st. To sue and be sued, in any court.
2d. To make and use a common seal, and alter the same at
pleasure.
3d. To purchase, hold, sell and convey, such real and personal
estate, as the purposes of the corporation shall require.
4th. To appoint such officers, agents and servants, as the business
of the corporation shall require, to define their powers, prescribe their
duties, and fix their compensation.
5th. To require of them such security as may be thought proper
for the fulfilment of their duties, and to remove them at will, except
that no officer or director shall be removed from office unless by a vote
of a majority of the stockholders.
6th. To make by-laws not inconsistent with the laws of this state,
for the organization of the company, the management of its property,
the regulation of its affairs, the transfer of its stock, and for carrying
on all kinds of business within the objects and purposes of the com
pany.
stock ofcompany Sec. 13. The stock of the company shall be deemed personal estate,
droned penwnai
gnajj jje transferable ;n gucn manner as shall be prescribed by
Tranrfer of
^e by-laws of the company ; but no transfer shall be valid except

Not to affect

between the parties thereto, until the same shall have been so entered
on the books of the company, as to show the names of the parties by
and to whom transferred, the number and designation of the shares,
and the date of the transfer ; and no such transfer shall be deemed
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valid to the prejudice
of any mechanic's lien, or debt due to laborers mechanics'
r
lions, etc.
on said property.
Sec. 14. The company shall have power to call in and demand Collections of
from the stockholders the sums by them subscribed, at such times, and and powers of
in such payments or instalments as they may deem proper. Notice enforcing the
of each assessment shall be given to the stockholders personally, or pa)men crcc •
shall be published once a week for at least four weeks, in some news
paper published at the place designated as the principal place of
business of the corporation, or if none be published there, in some
newspaper nearest to such place. If, after such notice has been given, Penalty for
any stockholder shall make default in the payment of the assessment
upon the shares held by him, so many of such shares may be sold as
will be necessary for the payment of the assessment on all the shares
held by him. The sale of said shares shall be made as prescribed
in Mode
of sale
of
r
forfeited
shares.
the by-laws of the company : Provided, that no sale shall be made
except at public auction to the highest bidder, after a notice of thirty
days, published as above directed in this section, and that at such
sale, the person who will agree to pay the assessment so due, together
with the expense of advertisement and the other expenses of sale, for
the smallest number of whole shares, shall be deemed the highest
bidder.
Sec. 15. The company shall have power to locate its contemplated Location of road,
road, in such manner and place as may be designated by its engineer,
and approved by the company, following the general route and ter
mini described in the original notice, and for that purpose they may
enter upon and take possession of any land or real estate. If the cmp^y mhJ
same be private and individual property, and the right of way over ^n^ntceXry
and through it be not obtained by agreement, the company shall peti- {^nof road?1*'
tion the county court of the county in which the land may be situated,
setting forth all such cases of disagreement in such county, and
praying the court to appoint three commissioners to assess the dam- commissioners
ages arising from the taking of such right of way, and such court ^e'orthesame.
shall thereupon appoint three disinterested persons who shall have
full power to proceed to such premises, and to examine, hear and That w and
determine, all questions of damages and injuries to such land arising proceedings,
from such taking, and to award the amount of the same to the person
or persons entitled thereto, and for this purpose said commissioners
shall have power to administer oaths. The commissioners shall make To report to
their report to the court, and the same shall be affirmed, or set aside Proceedings '
for cause shown, and if set aside, a new commission shall be appointed,
who shall proceed in like manner; and as soon as such award shall
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be affirmed, it shall have the effect of a judgment, and execution may
be issued thereupon by the clerk of the court.
Property Injured Sec. ' 16. The company shall not locate their road through any
by construction house or orchard, or through any yard or garden within fifty feet of
of road and
compensation any dwelling house, or through or over any mining claim, ditch, flume
therefor.
or aqueduct, carrying water for mining or other purposes, so as to
hinder or obstruct the working of such claim, or the running of such
water, without the consent of the owner thereof, or the approval of
To he
two or three commissioners, to be appointed by the court of sessions
by the
commissioners for such purpose ; and should such approval be obtained, and the
appointed
road be located, the damages shall be assessed by the last named
the act*
commissioners, and collected in the same manner as is provided in
section fifteen of this act.
Sec. 17. Whenever any survey or location of such road shall touch,
Roads and
highways
affected by the lap, or cover any portion of any public road or highway established,
construction of under the laws of this state, the court of sessions of the county may
roads under the
act.
order the survey and re-location of such public road, to straighten the
line of the same in such manner as shall not conflict with the plank or
turnpike road ; the expense of the survey, re-location, and opening of
Buch public road, shall be paid by tho company or corporation de
signing to use the original track of such road. Whenever any road
contemplated in this act shall cross any public road or highway,
except in cutting off an arc, bend, or irregularity in such public road,
the company shall so construct its road that animals and vehicles can
pass over the same, without hindrance, inconvenience or delay. (1) (2)
Sec. 18. The company shall have full power to bridge any stream
Construction
of road and
regulation of or river on their adopted route, and to determine all matters touching
tolls.
the construction of their road, including the width, and the manner
and the style in which the same may be built, and the regulations of
tolls and toll gates, together with such other powers as are now pro
vided by law.
Sec. 19. The board of directors shall exercise the corporate powers
Board of
directors to
of
the company, with such limitations and restrictions, and to the ex
exercise the
corporate powers tent only, that may bo prescribed in the by-laws of the company. It
as set forth in
the by-laws of
the company. is expressly understood that the directors and officers have no powers

(1) For act concerning roads and highways, see ante, pp. 249—250.
(2) Railroad companies are authorized, by the act to provide for the incor
poration of railroad companies, to extend their works upon roads and highways,
by restoring them to their former state as nearly as practicable, see ante, p. 265.
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except such as are given by the stockholders in their resolutions and
by-laws. The secretary of the company shall file a copy of the by- a copy of which
laws, and all amendments thereto, with the county recorder of each wcrcta^in each
county traversed by the road, for public inspection, from which filing, byuu roadCr8cd
all contracts made by directors, or any officers or agents of the com- contracts to
be made in
pany, in behalf of the company, must be entered into under the pow- accordance
,, ,
,.
*
. .
,,,
,
. „
, therewith.
era and by the authority conferred in such by-laws, otherwise all such
contracts shall be null and void as against the company, but valid and
binding as against each and all the directors, officers or agents, who Or binding
made such contract or did not dissent therefrom. A majority of votes making the
at any legal meeting shall be required for the valid enactment of by- Majority of yotee
lavs, passage of resolutions, and in all proceedings of the company : thTe^tment of
Provided, that said board of directors shall not be empowered in any Mo'rtga^eVtf
manner, to mortgage, or otherwise to hypothecate the property of the hnloThecation
company, until twenty-five per cent, of the capital stock has been be'rnademi'eM
paid in and vested in the construction of said road, nor then, unless ^tniras°of the
by a vote of two-thirds in interest of the stockholders.
stockholder*.
Sec. 20. Each stockholder shall be individually and personally lia- E0*" •tocMioider
"
*
*
responsible for
ble for his proportion
of the debts and liabilities of the company,
con- of
m»the
proportion
r r
,
liabilities
tracted or incurred during the time that he was a stockholder; for of the company,
the recovery of which, joint or several actions may be instituted and
prosecuted. The liability of each may be proportioned to the amount
of stock owned respectively.
Sec. 21. No person holding stock as executor, administrator, Agents not
... ,
.
,
responsible for
guardian or trustee, or holding it as collateral security, or in pledge, liabilities of
■ „ ,
.,
..
i i ,i
„, stock held by
shall be personally subject to any liability as a stockholder of the r
company, but the person pledging the stock shall be considered as
holding the same, and shall be liable as a stockholder accordingly ;
and the estate and funds in the hands of the executor, administrator,
guardian or trustee, shall be liable in like manner and to the same ex
tent, as the testator or intestate, or the ward or person interested in
the trust fund, would have been if he had been living and competent
to act and hold the stock in his own name.
Sec. 22. It shall be the duty of every company incorporated under Record of the
this act, to cause a book to be kept containing the names of all per- content?.'
sons, alphabetically arranged, who are or shall become stockholders
of the corporation, and showing the number of shares of stock held by
them respectively, and the time when they respectively became the
owners of such shares ; which book, during the usual business hours to be open for
nil
i
n,
i i n
. «T, in ^w Inspection
or the day, on every day except Sunday and the fourth of July, shall of stockholders
be open for the inspection of the stockholders and creditors of the
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company, at the office or principal place of business of the company;
Extracts may bo and any stockholder or creditor shall have the right to make extracts
from such book, or to demand and receive from the clerk or other
Record (orco
officer
having charge of such book, a certified copy of any entry made
certified
thereof made
therein, such book or certified copy of any entry shall be presumptive
evidence of the facts therein stated, in any action or proceeding
against the company, or against any one or more stockholders.
Duties of clerk,
Skc. 23. If the clerk, or other officer having charge of such book,
Tiolauim'thereof. shall make any false entry, or neglect to make any proper entry there
in, or shall refuse or neglect to exhibit the same, or to allow the same
to be inspected, or extracts to be taken therefrom, or to give a certified
copy of any entry therein, as provided in the preceding section, he
shall be deemed guilty of a misdemeanor, and shall forfeit and pay to
the party injured a penalty of one hundred dollars, and all damages
resulting therefrom ; and for neglecting to keep such book for inspecCorpomtion
tion as aforesaid, the corporation shall forfeit to the people the sum
to keep record of one hundred dollars for every day it shall so neglect ; to be sued
°MpectioD..
for and recovered in the name of the people, by the district attorney
of the county in which the principal place of business of the corpora
tion is located.
Companies
Sbc. 24. Any company incorporated under this act may, by comthkTact, ma" " plying with the provisions herein contained, increase or diminish its
diminish its
capital stock to any amount which may be deemed sufficient and proExcess 0?**' per for the purpose of the corporation; but before any corporation
liquidated'0 b° shall be entitled to diminish the amount of its capital stock, if the
amount of its debts and liabilities shall exceed the sum to which the
capital is proposed to be diminished, such amount shall be satisfied
and reduced, so as not to exceed the diminished amount of capital.
Proceedings to
Sec. 25. Whenever it is desired to increase or diminish the capital
Increase or
.
1111
•
w a•
•
« ji
diminish capital stock, a meeting of the stockholders may be called by a notice, signed
by at least a majority of the directors, and published for at least four
weeks in some newspaper published in the county where the principal
place of business of the company is located ; which notice shall spe
cify the object of the meeting, the time and place where it is to be
held, and the amount to which it is proposed to increase or diminish
Vote of two
the capital; and a vote of two-thirds of all the shares of stock shall
thirds bcuam;. ,
be necessary to an increase or diminution of the amount of capital
stock.
Certificate setting Sec. 26. If, at any meeting so called, a sufficient number of votes
forth certain
. .
.
.
„ .
.
.......
_
proceedings and has been given in favor of increasing or diminishing the amount of
connected with the capital, a certificate of the proceedings, showing a compliance with

COMPILED LAWS OF CALIFORNIA.

299

these provisions, the amount of capital actually paid in, the whole the change of
amount of the debts and liabilities of the company, and the amount to i» filed in'
to which the capital stock is to be increased or diminished, shall be eleventh section
made out, signed and verified by the affidavit of the chairman and
secretary of the meeting, certified by a majority of the directors, and
filed as required by the eleventh section of this act, and when so filed,
the capital stock of the corporation shall be increased or diminished
to the amount specified in the certificate.
Sec. 27. Upon the dissolution of any company formed under this Proceedings
act, the directors at the time of the dissolution shall be trustees dissolution of
of the creditors and stockholders of the corporation dissolved, and ed^nder uSsact.
shall have full power and authority to sue for and recover the debts
and property of the corporation, by the name of trustees of such cor
poration ; collect and pay the outstanding debts, settle all its affairs,
and divide among the stockholders the money and other property
that shall remain after the payment of the debts and necessary
expenses.
Sec. 28. Any company formed under this act, may dissolve and Petition setting
.
t
» • ,
* ■ forth proceedings
disincorporate itself by presenting to the county judge of the of company, after
county in which the meetings of the company are usually held, a pe- nouce'tobe0'
tition to that effect, accompanied by a certificate of its proper officers, cra'nty^u'uge,
and setting forth that, at a general or special meeting of the stock- thereon!00
holders, called for that purpose, it was decided by a vote of twothirds of all the stockholders to disincorporate and dissolve the cor
poration ; notice of the application shall be given them by the clerk,
which notice shall set forth the nature of the application, and shall
specify the time and place at which it is to be heard, and shall be
published in some newspaper in the county, or by advertisement
posted up for thirty days in three of the most public places in the
county. At the time and place appointed, or at any other to which
it may be postponed by the judge, he shall proceed to consider the
application, and if satisfied that the corporation has taken the neces
sary preliminary steps, and obtained the necessary vote to dissolve it
self, and that all claims against the corporation are discharged, he
shall enter an order declaring it dissolved.
Sec. 29. Each toll-gatherer may detain and prevent from passing persons may be
through his gate, the persons leading or driving animals or carriages jSJi^tof'tou?"
subject to toll, until they shall have paid respectively the tolls author
ized by law.
Sec. 30. It shall be the duty of the president and directors to affix Rates of ton
*i
i
•
*
to be posted
and keep up, at or over each gate, or some conspicuous place, so as conspicuously.
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to be conveniently read, a printed list of the rates of toll demanded
at such gate.
Sec. 31. Every toll-gatherer who, at any gate, shall unreasonably
Penalty for
detaining
travellers, and hinder or delay any traveller or passenger liable to the payment of
the collection of
unlawful tolL toll, or shall demand and receive from any person more than by law
he is authorized to collect, shall, for each offence, forfeit the sum of
ten dollars to the person aggrieved.
Sec. 32. Every person who shall—First. Wilfully break, cut down,
Penalty for
injury to
deface,
or injure any mile-stone or post on any turnpike road, or plank
property of
corporations
road
;
or,
Second. Wilfully break, or throw down any gate on such
formed under
this act.
road; or, Third. Dig up or spoil any part of such road or anything
thereunto belonging ; or, Fourth. Forcibly or fraudulently pass any
gate thereon without having paid the legal toll, for each offence, shall
forfeit to the corporation injured the sum of twenty-five dollars, in
addition to the damages resulting from his wrongful act.
Sec. 33. Every person who, to avoid the payment of the legal toll,
Penalty for
avoiding
payment of toll. shall, with his team, carriage or horse, turn out of a turnpike road,
or plank road, or pass any gate thereon on ground adjacent thereto,
and again enter upon such road, shall, for such offence, forfeit the sum
of five dollars to the corporation injured.
San Francisco
county exempted Sec. 34. That portion of the county of San Francisco, lying with
from this act. in the corporate limits of the city of San Francisco, shall be exempt
from the provisions of this act.
Sec. 35. Chapter four of an act entitled An act concerning corpo
Chapter four of
corporation act rations, passed April twenty-second, one thousand eight hundred and
of 1850, and
conflicting acts fifty, and all other laws and acts inconsistent herewith are hereby
repealed.
repealed. (1)
CHAPTER VI.
TELEGRAPH COMPANY.
Companies may

Section 146. (2) Any number of persons may associate for the
purpose of constructing a line or lines of wires of telegraph through
this state, or from and to any point within this state, upon such terms
and conditions, and subject to the liabilities prescribed in this chapter.
(1) This entire chapter is inserted from the Statutes of eighteen hundred and
fifty-three, page one hundred and sixty-nine. The original chapter having been
repealed, and this enacted as a substitute, it was determined to remove the re
pealed chapter which was already printed, and insert this in its place.
(2) Sections 122 to 145 inclusive, are repealed.
[pcdlisueb ]
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Sec. 147, Such persons, under their hands and seals, shall make a {^jjjjj *es
certificate which shall specify : 1. The name assumed to distinguish jjjjjj""^'^ a
such association, and to be used in its dealings, and by which it may ">«tuic»te.
sue and be sued. 2. The general route of the line or lines of tele
graph, designating the points to be connected. 3. The capital stock of
such association, and the number of shares into which the stock shall
be divided. 4. The names and places of residence of the sharehold
ers, and the number of shares held by each of them respectively.
5. The period at which such association shall commence and termi
nate ; which certificate shall be proved or acknowledged, and re_
corded in the office of the Clerk of the county where any office of
such association shall be established, and a copy thereof filed in the
office of the Secretary of State. Such acknowledgment may be taken
by any officer authorized to take the acknowledgment of deeds of
real estate, at the place where such acknowledgment is taken.
Sec. 148. Upon complying with the provisions of the last preced- On^m^ingM^
ine section, such association shall be and is hereby declared to be a to become a
i
.i
i i •
■»••« body corporate.
body corporate by the name as aforesaid, to be designated in said
certificate ; and a copy of said certificate, duly certified by the Clerk
of the county where the same is filed and recorded, or by the Secre
tary of State, may be used in all courts and places for and against
such association.
Sec. 149. Such association shall have power
to rpurchase,7 receive,1 purchase
Company real
may
r
and hold, and convey* . such real estate, and such only,
as
may
be
ne«t»te,
appoint
J'
J
officer*, and
cessary for the convenient transaction of the business, and for effec- make by-iawa.
tually carrying on the operations of such association ; and may ap
point such directors, officers, and agents, and make such prudential
rales, regulations, and by-laws, as may be necessary in the transaction
of their business, not inconsistent with the laws of this state, or of
the United States.
Sec. 150. Such association is authorized to construct lines of tele- M*y eonetniet
lines of telegraph
graph along and upon any of the public roads and highways, or
p^>Uo
across any of the waters within the limits of this state, by the erec
tion of the necessary fixtures, including posts, piers, or abutments,
for sustaining the cords or wires of such lines : Provided, the same Proviso,
shall not be so constructed as to incommode the public use of said
roads and highways, or injuriously interrupt the navigation of said
waters ; nor shall this chapter be so construed as to authorize
the construction of any bridge across any of the waters of this
state.
Sec. 151. If any person over whose lands said lines shall pass Commissioner*
...
.
.
t_ it t- i 5 i ii
.j may be appointed
upon which posts, piers, or abutments shall bo placed, shall consider toe "
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age of persons
complaining of himself aggrieved or damaged thereby, it shall be the duty of the
injury.
County Court of the county within which said lands are, on the ap
plication of such person, and on notice to said association (to be
served on the president or any director), to appoint five discreet and
disinterested persons as commissioners, who shall severally take an
oath before any person authorized to administer oaths, faithfully and
impartially to perform the duties required of them by this chapter;
and it shall be the duty of said commissioners, or a majority of them,
to make a just and equitable appraisal of all the loss or damage sus
tained by said applicant by reason of said lines, posts, piers, or abut
ments, duplicates of which said appraisement shall be reduced to
writing, and signed by said commissioners, or a majority of them ;
one copy shall be delivered to the applicant, and the other to the
president, or any director, or officer, of said association or corpora
Company to pay tion, on demand ; and, in case any damage shall be adjudged to said
amount of dam
age assessed, etc. applicant, the association or corporation shall pay the amount thereof,
with costs of said appraisal, said costs to be liquidated and ascertained
in said award, and said commissioners, for their services, shall receive
such compensation as the court may award.
Penalty for Injur Sec. 152. Any person who shall unlawfully and intentionally in
ing property of
jure, molest, or destroy any of said lines, posts, piers, or abutments,
company.
or the materials, or property belonging thereto, shall, on conviction
thereof, be deemed guilty of a misdemeanor, and be punished by a
fine not exceeding five hundred dollars, or imprisonment in the
County Jail, not exceeding one year; or both, at the discretion of
the court before which the conviction shall be had.
Sec. 153. It shall be lawful for any association of persons organ
sof
capital may be ized under this chapter, by their articles of association, to provide
provided for.
for an increase of their capital, and the number of the association.
Duty In
Sec. 154. It shall be the duty of the owner, or the association
transmitting
owning any telegraph line, doing business within this state, to receive
despatches.
despatches from and for other telegraph lines and associations, and
from and for any individual ; and, on payment of their usual charges
for individuals for transmitting despatches, as established by the
rules and regulations of such telegraph lines, to transmit the same
with impartiality and good faith, and shall not disclose any commu
nication, transmitted on said line or lines, directed to a third person,
in the penalty of five hundred dollars for every neglect or refusal so
to do, or confidential disclosure, to be recovered with costs of suit in
the name and for the benefit of the person or persons sending or dosiring to send such despatches.
Despatches to
Seo. 155. It shall likewise be the duty of every such owner or as
bo transmitted
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sociation to transmit all despatches
in the order in which theyJ are ,n..?*?*rto.
r
which rocei
received, under the penalty of one hundred dollars, to be recovered
with costs of suit by the person or persons whose despatch is post
poned out of its order, as herein prescribed ; Provided, however, that Provisoan arrangement may be made with the proprietors or publishers of
newspapers for the transmission, for the purpose of publication, of
intelligence of general and public interest out of its regular order.
CHAPTER VII.
BRIDGE COMPANIES.
Section. 156. Any* number of rpersons,' not less than five,» mayJ ^ be companies
Brl<1P> , may
formed into a corporation for the purpose of constructing and owning bs formed,
a bridge across any stream of water, as hereafter provided, upon com
plying with the following requirements: First. They shall severally
subscribe articles of association, in which shall be set forth the name
of the corporation, the number of years the same is to continue (which
shall not exceed fifty years), the amount of the capital stock of the
corporation (which shall be divided into shares of one hundred dollars
each), the number of directors and their names who shall manage the
concerns of the corporation for the first year, and until others are
elected, the location of such bridge, and the plan thereof. Second.
Each subscriber to such articles of association shall subscribe thereto
his name and place of residence, and the number of shares of stock
taken by him in such corporation. Third. Whenever one fourth part of
the amount of the capital stock specified in the articles of association
shall have been subscribed, and, on complying with the provisions of
the next Section, such articles may be filed in the office of the Clerk
of the county, or counties, in which the bridge is built ; and there
upon the persons who have subscribed the articles of association, as
aforesaid, and such other persons as shall become stockholders in
such company, and their successors, shall be a body corporate, by the
name specified in such articles of association.
Sec. 157. Such articles of association shall not be filed as afore- Articled of mso•a
o
.elation—when
said until ten per cent, on one fourth the amount of the stock of to bo tiled,
such company, fixed as aforesaid, shall have been actually paid in,
in good faith, to the directors named in such articles of association,
in cash, nor until there shall be endorsed thereon, or annexed there
to, an affidavit made by at least three of the directors named in such
articles of association, that the amount of stock required by the 156th
section of this chapter to be subscribed, has been subscribed, and
that ten per cent, on the amount has beeu actually paid in as afore-
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Certified copies
Sec. 158. A copy of such articles of association, filed in pursuance
of articles of
association
of
this chapter, with a copy of such affidavit endorsed thereon, or
evidence.
annexed thereto, and certified to be a copy by the proper officer, shall
in all courts and places be presumptive evidence of the facts therein
contained.
Business to be
Sec. 159. The business and property of every such corporation
managed by
Board of
shall be managed and conducted by a Board of Directors, consisting
Director!.
of not less than five nor more than nine, who shall be chosen, except
those for the first year, at such place within a county in which the
bridge of such corporation, or some part thereof, shall be located, as
Election of
shall be prescribed by the laws thereof. The directors shall give
Directors.
notice of every such election previous to the holding thereof, by pub
lishing the same once in each week for four successive weeks, in a
public newspaper, published in each county in which such bridge, or
any part thereof, shall be located ; and if, in any such county, no
paper shall be published, such notice shall be published in some coun
ty adjoining such last mentioned county. All elections of directors
shall be by ballot, and by a majority of all votes given thereat ; and
every stockholder, being a citizen of the United States, and attend
ing in person or by proxy, shall be entitled to one vote for each share
of stock which he shall have owned absolutely, or as executor, ad
ministrator or guardian, for thirty days previous to such election.
No person shall be a director unless he shall be a stockholder, owning
at least four shares of stock absolutely in his own right, or as executor,
administrator or guardian, and entitled to vote at the election at
which he shall be chosen, nor unless he shall be a citizen of this
state; and a majority of the directors shall, at the time of their
election, be residents of the county or counties in which such bridge
shall be located. Whenever any vacancy shall happen in the Board
of Directors, it shall be supplied until the next election by the remain
ing directors. The directors of every such company shall be elected in
the same month, in each and every year, and such election after the
first shall be held on the first Tuesday of such month, and the direc
tors chosen at any election shall hold their offices to, and includ
ing Tuesday next after that appointed by law for holding the elec
Election after tion, next succeeding that at which they were chosen. If an elec
time hereby
prescribed.
tion of directors shall not be held on the day prescribed by this chap
ter for holding the same, the directors in office on that day shafl hold
their offices until their successors shall be elected ; but after the ex
piration of their regular term of office, as prescribed by this section,
they shall be incapable of doing any act as such directors, except
such as may be necessary to give effect to an election of directors.

COMPILED LAWS OP CALIFORNIA.

305

Sec. 160. (1)
shall be desirous of con- Application
for
x ' When any* bridge
o corporation
r
le»ivtt toconstruct
tructing a bridge, or any part thereof, in any county, it shall apply bridge,
to the Court of Sessions of such county, at any regular term there
of, for authority to construct such bridge, of which application such
corporation shall give notice by publishing the same in at least two
public newspapers, from time to time, a copy of the articles of asso
ciation of such corporation certified to by the Surveyor General of
this state, or by the Clerk of the Court where such articles are filed,
shall be attached to and filed with the application. No such corpor
ation shall be authorized to bridge any stream in any manner that
will prevent, endanger, or obstruct the passage of any vessel or steam
boat, where the same is navigable by vessels or steamboat?.
Sec. 161. If, after hearing such application, such court shall be of £°[^"|^dmtJy bo
opinion that the public interest will be promoted by the construction construct bridge,
of such bridge on the proposed site, it may, if the Court of Sessions
shall assent thereto, by an order to be entered in its minutes, author
ize such company taconstruct such bridge as shall have been specified
in the application, which shall be particularly described in such or
der, such corporation shall cause a copy of such order, certified by
the Clerk of the Court, with a copy of such application, to be re
corded in the clerk's office of such county, before it shall proceed to
do any act by virtue thereof ; and such court shall cause such appli- £Jp{|'1I!c(,stlon *°
cation, when it shall have finally acted on the same, to be filed at the
expense of the corporation, with all the other papers relating there
to, or to the proceedings of said court thereon, in the office of the
Clerk of the county in which it shall have been made. Any corpo
ration formed under this chapter, may use, in such manner as such
court shall prescribe, so much of any public highway, on either side Pah]le wtfmjt
of any stream, as may be necessary for the construction and main- """J boosed,
tenance of such bridge and toll-houses.
Sec. 162. In case any bridge 6hall be constructed under the pro- f.?^""*".
visions of this chapter, over any stream navigable by rafts, it shall g»t«dby raft*,
be the duty of the corporation constructing such bridge, at all times
to keep the channel of said stream both above and below said bridge,
free and clear from all deposits in any way prejudicial to the navi
gation thereof, which may be formed or occasioned by the erection of
such bridge.
Sec. 163. Any corporation organized under the provisions of this To pay c
chapter, which shall construct any bridge over any stream navigable injured0""
by rafts as hereinbefore provided, shall be liable to pay all persons
(1) Substitute inserted from Stat 1851, page 426.
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who may be unnecessarily or unreasonably hindered or delayed in
passing such bridge, all damages which they shall sustain thereby, to
be recovered with cost of suit.
Sec. 164. Every bridge constructed by virtue of this chapter, shall
be built with a good and substantial railing, or siding, at least four
and a half feet high. Whenever such bridge shall be completed, and
a certificate signed by the County Judge of the county in which such
bridge is situated, or if such bridge shall be located in more than one
county, by the County Judge of each of such counties, and such
certificate filed in the office of the Clerk of such county, or of each
of said counties, if such bridge shall be located in more than one
county, that such bridge is constructed and completed in a manner
safe and convenient for the public use, the Directors may direct a toll
gate at such bridge, and demand and receive such sum as shall be
from time to time prescribed by the court of the county or counties
where the bridge is located.
Sec. 165. No tolls shall be collected for crowing any bridge con
structed by any corporation formed under this chapter, from any per
son going to or from public worship, or to or from a funeral ; or to
or from school ; or to or from a town meeting or election at which he
is entitled to vote, for the purpose of giving such vote, and return
ing therefrom ; or to or from a military parade which he is by law
required to attend ; or to or from any court which he shall be requir
ed to attend as a juror or a witness ; or to or from his legally re
quired work upon any public highway.
Sec. 166. The directors of any incorporation formed under this chap
ter, may require payment from the stockholders of the sum subscribed
to the capital stock, at such times, and in such proportions, and on
such conditions as they shall see fit, under the penalty of the forfeiture
of their stock, and all previous payments thereon ; and they shall
give notice of the payments thus required, and of the place and time
when and where the same are to be made, at least thirty days previ
ous to the time fixed for the payment of the same, for the time and
in the manner hereinbefore prescribed for giving notice of the elec
tion of directors, and by sending such notice to such stockholders by
mail, directed to him at his usual place of residence.
Sec. 167. The shares of any corporation formed under this chap
ter, shall be deemed personal property, and may be transferred in
t. such manner as shall be prescribed by the by-laws of such corpora
tion ; and the Directors of every such corporation may at any time,
with the consent of a majority in amount of the stockholders in such
corporation, provide for such increase of the capital stock thereof, as
may be necessary for the completion or reconstruction of such bridge,
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and the certificate of the amount of any such increase, within thirty
days thereafter, shall be filed in the offices of the Surveyor General
and the clerk or clerks of the county or counties in which such bridge
is located, which certificate shall be authenticated by the signatures
and oaths of a majority of said Directors.
Sec. 168. So much of any such bridge or toll-house constructed by Bridges and toiivirtue of this chapter, as shall be within any town, city, or village, taxation,
shall be liable to taxation in such town, city, or village, as real
estate.
Sec. 169. Every company incorporated under this chapter, shall
cease to be a body corporate: 1. If within six months from their c^nTpany'to^aiej
filing their articles of association, they shall not have commenced the ^rp„^y
construction of their bridge, and actually expended thereon at least
ten per cent, of the capital stock of such company : 2. If within
three years from the filing of such articles of association, such bridge
shall not be completed according to the provisions of this chapter :
3. If, in case the bridge of such company shall be destroyed, it shall
not be reconstructed within three years thereafter.
Sec. 170. It shall be the duty of the President and Secretary of president and
every corporation formed under this chapter, to report annually to the reportannuaiiy.
Surveyor General and the County Clerk where the papers are filed,
under oath, the cost of their bridge ; the amount of all moneys ex
pended ; the amount of their capital stock, and how much paid in,
and how much actually expended ; the amount received during the
year for tolls, and from all other sources, stating each separately; the
amount of dividends made, and the amount of indebtedness of such
company, specifying the object for which the indebtedness accrued ;
and such other particulars in respect to the business affairs of such
corporation as the said Surveyor General, or the legislature, or either
branch thereof, require to be so reported.
Sec. 171. When anyJ bridge
Bridges
in coarse
o mayJ be in tprocess of construction byJ of
con,tniction
private subscriptions, at the time of the passage of this chapter, the by private
subscribers may organize into a corporation pursuant to the pro
visions of this chapter, with the same power and privileges as if such
bridge had not been so commenced.
Sec. 172. All companies formed under this chapter shall, at all companies subtimes, be subject to visitation and examination by an officer or agent, uon,tetcS'UI'in'1
in pursuance of law, or by the legislature, or by a committee ap
pointed by either House thereof.
Sec. 173. Every report required to be made by the 170th section B^norts—when
of this chapter, shall be made in the month of January in each year,
and shall show, in respect to the particulars required therein to be
set forth, the affairs and business of the corporation, making the
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same, at the close of the year ending on the thirty-first day of De
cember next preceding the time of making the same, and shall be
published in the nearest newspaper four weeks ; and every corpora
tion formed under this chapter, which shall neglect to make such
report as is thereby required, shall forfeit to the people of this state,
for every such neglect, the sum of two hundred dollars ; and for
every week such corporation shall neglect to make such report, after
the expiration of the time within which it is required, as aforesaid,
to make the same, it shall forfeit, as aforesaid, the further sum of fifty
dollars. The Surveyor General shall report to the Attorney General
every such forfeiture, by whom the same shall be sued for and re
covered, with the costs in the name of the people ; and the certificate
of the said Surveyor General of any such neglect, shall be presump
tive evidence thereof ; and if any such river, water course, or lake,
now so navigable, shall hereafter be rendered navigable up stream,
by vessels or steamboats, power to require such bridge to be altered
or removed, is reserved to the legislature.
CHAPTER VIII.
RELIGIOUS AND OTHER ASSOCIATIONS AND SOCIETIES.

Section 175. (1) It shall be lawful for all churches, congregations,
Trustees may
be appoint*'1 of
religious,
moral, beneficial, literary or scientific associations or socie
churches and
certain associa
ties,
by
such
methods as their rules, regulations, or discipline may
tions, etc.
direct, to appoint or elect any number not less than three, nor more
than nine, as trustees or directors, to take charge of the estate and
property belonging thereto, and to transact all affairs relative to the
temporalities thereof.
Certificate of
Sec. 176. Upon the appointment or election of such trustees or
appointment of
Trustees to be directors, a certificate of such appointment or election shall be exe
cuted by the person or persons making the appointment, or the Judges
holding the election, stating the names of the trustees or directors.
The names by which the said trustees shall thereafter for ever be
called and known, shall be particularly mentioned and specified.
Such certificate
Sec. 177. Such certificate shall be acknowledged by the person
to be recorded.
making the same, or proved by a subscribing witness thereto, before
some officer authorized to take acknowledgment of deeds, and record
ed, together with the certificate of such acknowledgment or proof, by
the Clerk of the county within which such church, congregation,
religious, moral, beneficial, literary, or scientific society or associa
tion shall be situated.
[I) Section 174 repealed.
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Sec. 178. Such trustees or directors may have a common seal, and ^"^^ 8nch
may alter the same at pleasure ; they may take into their possession
and custody, all the temporalities of such corporation, whether the
same shall consist of real or personal estate, and whether given,
granted, or devised, directly or indirectly, to such society or associa
tion, or to any person or persons for their use ; they may sue and be
sued ; may recover and hold all the debts, demands, rights and privi
leges, all churches, burying places, halls, school houses, hospitals, or
other buildings, all the estates and appurtenances belonging to such
association or society ; they may have, lease, and improve the same,
erect all houses or buildings that are necessary to carry out the
objects of the society or association, and perform all duties imposed
on them by the regulations, rules, or discipline of such organization.
Sec. 179. It shall be lawful for the County Court of the county ^.forreal
in which any such corporation shall have been constituted, on the
application of such corporation, if such shall deem it proper, to make
an order for the sale of any real estate belonging to such corporation,
and to direct the application of the moneys arising therefrom to such
uses as the said corporation, with the approbation of said court, shall
conceive to be for the interest of such corporation.
Sec. 180. Every corporation of the character aforesaid, heretofore Certain eorpora,
.
„ ,
,
.
■•• iiiii tlons conttrmcd.
incorporated, or in pursuance of law, and not since dissolved, shall
be and is hereby established and confirmed ; and in case of the dis
solution of any such corporation, or any corporation hereafter to be
formed in pursuance of the provisions of this chapter, for any cause Dissolved ^"'■gowhatever, the same may be incorporated under the provisions of this incorporated,
chapter, at any time within six years after such dissolution : and
thereupon all the estate, real and personal, formerly belonging to the
same, and not lawfully disposed, shall rest in such corporation, as if
there had been no such dissolution.
Sec. 181. All lands, tenements, and hereditaments, that have been Real estate, etc.,
or may hereafter be lawfully conveyed by devise, gift, grant, pur- , p '
chase, or otherwise, to any persons, as trustees in trust for the use of
any such organization, shall descend, with the improvements, in per
petual succession to, and shall be held by such trustees, in trust for
such organizations, provided the amount of real estate held by such
society shall never exceed the amount named in the following
section.
Sec. 182. (1) The real estate held by the trustees in trust for such Real and personal
..
.
iii»
• property held by
organization shall in no case exceed four whole lots in a town or city, Trustee's.
(1) Amendment inserted from Stat 1852, page 168.
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or twenty acres in the county, nor shall the annual income of such
real and personal property held in trust by them exceed the sum of
ten thousand dollars.
Trustees to
gEC, 183. It shall be the duty of said trustees annually, to make
report annually.
*
t
"
a full report of all property real and personal held in trust by them,
and of the condition of the corporation, to the society or association,
by which they have been appointed or elected, a copy of which report
shall be filed in the County Clerk's office where the original certifi
cate is filed, with an affidavit of the truth of such report, and also that
such association or corporation has not been engaged, directly or in
directly, in any other business than such as is set forth in the origi
nal certificate on file.
Officers of
Sec. 184. (1) Whenever the rules, regulations, and discipline of
religious
...
.
..
.
,
,
• r> i
j • •
denominations any religious denomination, society or church require tor the adminismaybecome a
t •
,
/»
i i
i
body corporate, tration of the temporalities thereot, and the management ot the
estate and property thereof, it shall be lawful for the bishop, chief
priest, or presiding elder of such religious denomination, society or
church, to become a sole corporation, in the manner prescribed in this
chapter, as nearly as may be, and with all the powers and duties, and
for the uses and purposes in this chapter provided for religious incor
porations, and subject to all the conditions, limitations and provisions
Provisions.;
in said chapter prescribed : Provided, that for proof of the appoint
ment or election of such bishop, chief priest, or presiding elder, it
shall be sufficient to record with the clerk of the county in which such
bishop, chief priest, or presiding elder resides, the original, or a copy
of his commission, or certificate, or letters of election, or appointment
duly attested ; and that all property held by such bishop, chief priest
or presiding elder, shall be in trust for the use, purpose and behoof
of his religious denomination, society or church ; and that the limita
tion in section one hundred and eighty-two, shall not apply to incor
porations formed under this section; and Provided, also, that the
District Judge of the district in which any incorporation is formed
under this chapter, shall at all times have access to the books of such
incorporation.
CHAPTER IX.
STEAM NAVIGATION COMPANIES.
Certain persons
Section 185. One or more persons, being subscribers to the stock
inS a
of any contemplated company for the purpose of navigating the ocean,
corporation.
'
(1) Amendment inserted from Stat. 1852, page 168.
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or any bay, river, or stream within this state, with vessels propelled
in whole or in part by steam, may be formed into a corporation for
that purpose by complying with the following requirements : When
stock to the amount of one fourth part of the whole capital stock of
such company, shall have been in good faith subscribed for, and ten
per cent, thereof actually paid in, they may make, sign, and acknow
ledge, before some officer competent to take the acknowledgment of
deeds in this state, a certificate in writing, and file the same in the
office of the Secretary of State ; and a duplicate thereof with the
County Clerk of each county wherein may be situated the port or
ports hereafter in this section mentioned, in which shall be stated the
corporate name of said company, and the objects for which the com
pany shall be formed ; the amount of the capital stock of the said
company ; the amount subscribed for, and the amount actually paid
in ; the term of its existence, not to exceed fifteen years ; the number
of shares of which the said stock shall consist ; the number
of directors or trustees, and their names, who shall manage the con
cerns of the company for the first year, and the name of the port or
ports in this state where the principal business of said company is to
be transacted.
Sec. 186. When the certificate shall have been filed as aforesaid, on fliing cmtif)-cate, parties who
the persons
who shall have signed and
to
r
. acknowledged the same, and signed
becomesame
a bodj
their successors, shall be a body politic and corporate in fact and in politic,
name, by the name stated in such certificate ; and by that name have
succession, and be capable of suing and being sued in any court of
law or equity in this state ; and they or their successors may have
a common seal, and make and alter the same at pleasure ; and they
shall, by their corporate name, be capable in law of purchasing, hold
ing, or conveying any real or personal estate whatever, which may
be necessary to enable the said company to carry on the operations
named in such certificate.
Sec. 187. The stock, property, and concerns of such company shall Business of
be managed by any number not exceeding fifteen directors, or trus- managed by
tees, who shall respectively be stockholders in such company, and a
majority of whom shall be residents of this state, and who shall, ex
cept the first year, be annually elected by the stockholders at such
time and place as shall be directed by the by-laws of the company ;
and a public notice of the time and place of holding such election, •
shall be published not less than twenty days previous thereto ; and
the election shall be made by such stockholders as shall attend for
that purpose, either in person or by proxy ; all elections shall be by
ballot, and each stockholder shall be entitled to as many votes as he
owns shares of stock in said company ; and the persons receiving the
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greatest number of votes shall be directors or trustees as aforesaid ;
and when any vacancy shall happen among the directors or trustees
by death, resignation or otherwise, it shall be filled for the remainder
of the year in such manner as shall be provided for by the by-laws of
said company.
Sec. 188. In case it shall happen at any time that an election of
directors or trustees shall not be made on the day designated by the
by-laws of said company, when it ought to have been made, the com
pany for that reason shall not be dissolved, but it shall be lawful on
any other day to hold an election for directors or trustees in such
manner as shall be provided for by the said by-laws, and all acts of
directors or trustees shall be valid and binding as against such com
pany, until their successors shall be elected.
Sec. 1 80. There shall be a president of the company who shall be
designated from the number of directors or trustees, and also such
subordinate officers as the company by its by-laws may designate,
who may be elected or appointed, and required to give such security
for the faithful performance of the duties of their office, as the com
pany by its by-laws may require.
Sec. 190. It shall be lawful for the directors or trustees to call in,
and demand from the stockholders respectively, all such sums of
money by them subscribed, at such time, or in such payments or in
stalments as to them shall seem proper, under the penalty of forfeit
ing the shares of stock subscribed for, and all previous payments
made thereon, if payment shall not be made by the stockholders with
in forty-five days after a personal demand or notice requiring such
payment shall have been made or published for two successive weeks
in any newspaper where the business of the company shall be carried
on as aforesaid.
Sec. 191. The stock of such company shall be deemed personal
estate, and shall be transferable in such manner as shall be prescribed
by the by-laws of the company.
Sec. 192. The directors or trustees of such company shall have
power to make such prudential by-laws as they shall deem proper for
the management and disposition of the stock and business affairs of
such company, not inconsistent with the laws of this state, and pre
scribing the duties of officers, engineers, agents, and servants that
may be employed ; for the appointment of all officers, and for the
carrying on of the business aforesaid.
Sec. 193. A copy of the certificate of incorporation, filed in pur
suance of this chapter, certified by. the County Clerk or his deputy,
to be a true copy of the whole of such certificate, shall be received
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in all courts and places, as presumptive legal evidence of the incor
poration of such company, if the same shall comply with the provis
ions of this chapter.
Sec. 194. The capital stock in said corporation, fixed and limited, Capiui stock—
shall all be paid in, one half thereof within one year, the other paid in.
half thereof within two years, from the incorporation of said compa
ny,
shall be dissolved : and certificates Of its paid
Certuicate
of
J or such corporation
*
in capital
having been so, as aforesaid, paid, shall be signed and sworn to by tobeflied.
the president and a majority of the trustees, before some person
authorized to administer oaths, and filed in the office of the clerk
or clerks where the original certificate aforesaid shall have been
filed, within thirty days after the same shall have been paid as afore
said.
Sec. 195. Each stockholder in any company formed under the stockholders
provisions of this chapter, shall be personally liable for all debts and pe^80n'ul^ Uab1''
liabilities of said company, in proportion to the amount of stock by
him held at the time such debts or liabilities shall have been in
curred ; but no suit shall be brought against any stockholder who
shall cease to be a stockholder in any such company, for any such
debt or liability, unless the same shall be commenced within one year
from the time he shall have ceased to be a stockholder in such com
pany, nor until an execution against the company shall have been
returned unsatisfied in whole or in part.
Sec. 196. Any corporation formed under the provisions of this Capital may be
.
1
.
.
increased or
chapter may, at any time, by a vote representing two-thirds of all diminished,
its stockholders, increase or diminish its capital, by filing a new cer
tificate, similar in other respects to the original one, and an affidavit
of the president and a majority of the directors or trustees, that
the new stock has been paid in, within thirty days thereafter, in the
office of the clerk of the county where their principal place or places
of business are situated, except that the term of office of the exist
ing directors shall not be thereby shortened or enlarged.
Sec. 197. If the directors or trustees of any such company shall K^dWdSnds
otherwise i
declare and pay any dividend when the company is insolvent, or out
of
any dividend, the payment of which would render it insolvent, or
which would reduce the amount of the capital stock, all the direc
tors or trustees voting to declare the same, shall be jointly and sev
erally liable for all the debts of the company then existing.
Sec. 198. If any certificate, report made, or public notice given, penalty for makby the officers of any such company, in pursuance of the provisions JaL^o™reports,
of this chapter, be false in any material representation, any and all
such officers who shall have signed the same, knowing it to be false,
27
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shall be deemed guilty of a misdemeanor, and shall be dismissed
from office; and on conviction thereof, before any court having juris
diction, be fined in a sum not exceeding ten thousand dollars, and im
prisoned for a term of time not exceeding twelve months, at the dis
cretion of the court.

CHAPTER LXXX.
AN ACT for the Belief of Insolvent Debtors, and Protection of
Creditors.—[Passed May 4, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section. 1. Every insolvent debtor may be discharged from his
debts as hereinafter provided, upon executing an assignment of all
his property, real, personal, or mixed, for the benefit of all his cred
itors, and upon compliance with the several provisions of this act :
Provided, said assignment be made bona fide and without fraud.
The District Court only shall have original jurisdiction in the subject
matter herein contained.
The insolvent to Sec. 2. Such insolvent debtor shall petition the Judge having
form,
original jurisdiction within the place of his domicile or usual residence,
which petition shall briefly state the circumstances which compel him
to surrender his property to his creditors, and shall conclude with a
prayer to make a cession of his estate, and to be discharged from his
debts, in pursuance of the provisions of this act.
Contents.
Sec. 3. The debtor shall annex to said petition his schedule ; that
is to say, a summary statement of his affairs, with a list of losses he
may have sustained, giving the names of his creditors if known ; the
amount due to each creditor, and the cause and nature of said in
debtedness, and when it accrued, and a statement of any existing
judgment, mortgage, collateral or other securities for the payment of
any such debt ; said schedule shall also contain a full, complete, and
perfect inventory of all his property, real, personal and mixed, of all
choses in action, debts due, or to become due, and all moneys on
hand of such insolvent ; said schedule shall also contain a full state
ment of all incumbrances existing upon the property of the insolvent.
The said debtor shall as nearly as possible estimate the property by
him surrendered and set forth in the schedule, at its true cash value.
The same.
Sec. 4. The said schedule shall be signed by the debtor, and be by
Discharge of
insolvents.
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him sworn to before the Judge having jurisdiction of the failure, in
the following words, to wit : " I, (A. B.) do in the presence of
Almighty God truly and solemnly swear, that the schedule now dc- Oath,
livcred by me doth contain a full, perfect and true discovery of all
the estate, real, personal, and mixed goods and effects, to me in any
way belonging ; all such debts as are to mo owing, or to any person
or persons in trust for me, and all securities and contracts whereby
any money may hereafter become payable, or any benefit or advan
tage accrue to me, or to my use, or to any other person or persons
in trust for me ; that I have no lands, money, stock or estate, rever
sion or expectancy, besides that set forth in my schedule; that I have,
in no instance, created or acknowledged a debt for a greater sum than
I honestly and truly owed ; that I have not directly nor indirectly
sold, or otherwise disposed of in trust, or concealed any part of my
property, effects or contracts ; that I have not in any way com
pounded with my creditors whereby to secure the same, or to receive
or to expect any profit or advantage therefrom, or to defraud, or de
ceive any creditor to whom I am indebted, in any manner whatever,
so help me God."
Sec. 5. The Judge receiving such petition, schedule and affidavit, The judgo to
Bhall make an order requiring all the creditors of such insolvent to
show cause, if they can, why an assignment of the insolvent estate
should not be made, and he be discharged from his debts. Said
schedule being signed and sworn to by the petitioner, the Judge shall
certify the same, and cause it to be filed in the office of the clerk of
the court in the county where the assignment was made, there to re
main for the information of the creditors.
Sec. 6. The insolvent debtor, on a surrender of his property, shall Th« homotcad.
include and set forth in his schedule, his whole estate, including the
homestead, if any he has, and all such property as may be by law
exempt on execution from seizure and forced sale, and it shall be the
duty of the Judge having jurisdiction of the failure, to exempt and
set apart for the use and benefit of said insolvent, such real and per
sonal property as he is by law authorized to retain to his own use, or
that of his family.
Sec. 7. The insolvent shall either before or on the day appointed J£J[of,
for the meeting of the creditors, deliver to the court all the commer
cial or other books he may have kept, which books shall be deposited
in the clerk's office of said court. Said insolvent shall also deliver
to the court at the same time, all vouchers, notes, bonds, bills, secu
rities, or other evidence of debt, in any manner relating to, or hav
ing any bearing upon or connection with the property surrendered by
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said debtor, and all such papers or securities shall be deposited in
the clerk's office of said court, and the clerk shall hand them over,
together with the books of the insolvent, to the assignees, who may be
appointed.
Meeting of
Sec. 8. Tho Judge granting the order for a meeting of the credi
creditors.
tors, shall direct the clerk of the court to issue a notice, calling the
creditors of the insolvent to be and appear within thirty days from
the date of the publication of such notice, before said Judge, at
Chambers, or in open court, to show cause why the prayer of the
insolvent should not be granted. Said notice shall be published at
least thirty days in a newspaper printed in the county in which ap
plication is made, if there be one ; if there be none, then in a news
paper printed nearest to such county.
Stay of
Sec. 9. When issuing the order for the meeting of creditors, the
Judge shall order that all proceedings against the debtor be stayed :
Provided, however, that the said stay of proceedings shall not prevent
the Judge who shall have granted it, from appointing a receiver to
take possession of all property of the debtor, for the benefit of all
his creditors, if one or more of his creditors, his agent, or attorney
in fact, shall apply for such appointment, and swear that he has rea
son to believe, and does believe, that the debtor may avail himself of
the stay of proceedings, and keep his property from his creditors, if
no cause sufficient in the judgment of the court, shall have been
shown, why the debtor should not have the benefit of this act, and
shall produce satisfactory proof of the facts on which his affidavit is
founded.
Sec. 10. At the meeting of creditors, the said creditors after
■ Meeting
creditors.of
having certified on oath, that their respective claims are legitimate
and true, shall proceed to the appointment of one or more assignees,
not exceeding three ; in appointing assignees, the opinion of the ma
jority of said creditors, in sums or in claims, shall prevail. At suoh
meeting, any creditor may be represented by his duly authorized
agent, or attorney in fact.
Sec. 11. When the assignee or assignees shall have been duly ap
, their
pointed in the meeting of creditors, and the surrender of the property
shall have been duly accepted of, it shall be the duty of said as
signees, to deposit in the clerk's office of the court, who shall have
issued the order for a call of the creditors, a certified statement of
the deliberations of said creditors, on the appointment of the said as
signees.
Sec. 12. The Judge shall require from the assignees a bond with
Bonds of
one or more good and sufficient securities, on which bond the parties
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therein shall be liable, jointly and severally, for the amount thereof,
conditioned for the faithful performance of the duties devolving upon
said assignees. The amount of such bond shall be determined by the
majority of creditors : should not the creditors so determine, the
amount of said bond shall be fixed by the court having jurisdiction of
the failure.
Sec. 13. The assignees shall apply by petition to the court, who Duty of
shall have ordered a meeting of creditors, to be authorized to sell at Malgnce*'
public auction, and to the best and highest bidder for cash, all the in
solvent debtor's property of whatsoever nature or kind ; and said
assignees shall give at least twenty days public notice, in the same
manner as notice for a meeting of creditors of all sales of the pro
perty of said insolvent, giving at the same time a full description of
the property to be disposed of : Provided, however, that if any of
the property surrendered be of a perishable nature, the assignees shall
be authorized to sell the same, on giving at least five days notice of
such sale by publication or notice of such sale as in sale on exe
cution.
Sec. 14. The assignees shall deposit all funds belonging to the Their n»pon.....
,
,.
tfbUita.
failure, in their joint names, so that nothing can be drawn without
the consent of all. Said funds shall remain inviolable, and shall
never be loaned, used or mixed with the personal affairs of the as
signees ; and, finally, the said assignees shall make a distribution of
the proceeds of the property of the insolvent, agreeably to the direc
tion of the court ; said assignees may sue and be sued, either as plain
tiffs or defendants, in every thing which respects the rights and
actions, which may belong to the insolvent, or which may concern the
mass of the creditors. All suits brought against the insolvent anterior
to his surrender of property, before the courts of other counties, shall
be transferred to the court having jurisdiction in the county in which
said insolvent shall have presented his schedule, and may be continued
on motion and notice against his assignees.
Sec. 15. Whenever a dividend shall be declared, the assignees Diridencto.
shall make out a statement containing the names of the several credit
ors, mentioning the sums which are due them respectively ; and the
said statement shall, besides, contain the pro rata sums to be divided
among all the creditors. Said assignees shall deposit said statement
in the clerk's office of the court, who shall order that notice be given
to the creditors in the same manner as. for the meeting, that they
show cause within fifteen days next following the publication, why
the said statement should not be accepted, and the distribution made
agreeably to its contents.
XI*
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Sec. 16. Two or more creditors may at any time make a motion to
know if the assignees have funds in their hands, and the said assignees
shall be required to present their accounts, and if they have funds
they shall distribute them without delay.
Sec. 17. Should the assignees refuse or neglect to render their ac
Penalties of
counts as required by the preceding Section, or to pay over a divi
dend, when they shall have, in the opinion of the court, sufficient
funds for that purpose in their hands, the court shall immediately
discharge such assignees from their trust, and shall have power to
May bo
discharged.
appoint others in their place. The assignees so discharged shall de
liver over to those appointed by the court, all the funds, property,
books, vouchers and securities belonging to the insolvent, without
charging any commission or expenses thereon, and shall also be con
demned to pay to the new assignees, for the benefit of the mass of the
creditors, twenty per cent, in addition to the amount of funds in their
hands.
Refusal to ap
Sec. 18. If, on the day appointed for the meeting, the creditors,
point assignees
although duly summoned, do not attend, or refuse to appoint one or
more assignees, it shall be lawful for the judge before whom the said
meeting may take place, to authorize the Sheriff of the county to re
ceive the surrender of property offered by the debtor, and to perform
in every respect the functions of assignee, and for the faithful per
formance of said trust, he shall be responsible on his official bond :
Provided, that if any of the creditors should choose to take that
Judge may
charge,
the judge shall appoint said creditor for that purpose, upon
appoint.
said creditor giving bond, with good and sufficient security propor
tioned to the value of the property committed to his charge.
Fees ofassignees. Sec. 19. The assignees, collectively, shall be entitled to charge and
receive for their services, to wit : ten per centum upon a sum not ex
ceeding ten thousand dollars ; eight per centum upon sums above ten
thousand dollars, and not exceeding thirty thousand dollars ; six per
centum upon sums above thirty thousand dollars, and not exceeding
Bixty thousand dollars; and four per centum on all sums exceeding
Counsel fees.
sixty thousand dollars : Provided, that the said commissions shall be
allowed only, on such net sums of money as shall actually come to
their hands, or be distributed by them. The mass of creditors shall
in no manner be liable for the fees of counsel of the insolvent debtor
in conducting a surrender of the property.
Sec. 20. That in case, after the appointment of said assignees, any
Fraud.
one or more of the creditors of the insolvent debtor should deem ne
cessary to oppose it, on the ground of some fraud having been com
mitted by the said insolvent debtor, or of the appointment not having

Inr
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been legally made, he shall, within ten days next following the ap
pointment of said assignees, lay before the court which has already
taken cognizance of the case, his written opposition, stating specially
the several facts of nullity of the said appointment, or of fraud by Opposition of
him alleged against the insolvent debtor, whereupon, in case of accu
sation of fraud, after having received the said insolvent debtor's
answer, the court shall order a jury to be summoned, of not less than Ju,7six men, to be summoned in the same manner as juries are sum
moned in the District Court, for the purpose of deciding on the said
accusation.
Sec. 21. On the day or at the term appointed in such order, or proof of fraud,
any subsequent day or term, the court shall proceed to hear the proofs
and allegations of the parties ; and before any other proceedings be
had, shall require proof of the publication of the notice as herein
provided.
Sec. 22. Upon
Ri^.ts 01
r such an accusation of fraud, the creditor who shall creditors
have brought the same, shall have the right to interrogate the insol
vent debtor on oath, and put to him such written questions, as to the investigation
°f fraud.
state of his affairs, and the several transactions in which he may have
been engaged anterior to his failure, as he shall think proper ; and
the insolvent shall answer, in writing, to the said interrogatories, in
a pertinent and distinct manner ; and every equivocal answer on his
part shall be construed against him.
Sec. 23. If the jury summoned for the purpose of deciding on the Penalty,
accusation of fraud, brought against such insolvent debtor, declare in
their verdict that said insolvent has been guilty of fraud, the said
debtor shall forever be deprived of the benefit of the laws passed for
the relief of insolvent debtors in this state.
Sec. 24. If the accusation of fraud brought against the debtor is
declared to be ill-founded, or if there be no opposition to the sur
render of his property, and, Provided said surrender has been made insolvent to
according to the provisions of this act, said debtor shall be released reta,M*"
and fully discharged from any and all debts, until then contracted,
and contracted after the passage of this act, and from every judicial
proceeding relative to the same ; Provided, always, that said insol
vent debtor shall be released and discharged only from such debts
and liabilities as he shall have set forth, and named in his schedule.
Sec. 25. Any insolvent debtor who shall be found guilty of fraud Fraud,
as aforesaid, shall forever be deemed incapable of holding any office
of trust or profit under the government of this state, shall more
over be liable to be prosecuted and punished as a perjurer, if he
should be convicted of having forsworn himself in any of the deola-
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Penalty.

rations he may have made agreeably to the provisions of this act, and
if convicted of fraud he shall be sentenced by the court to suffer im
prisonment at hard labor in the state prison, for a term not less
than six months, nor more than two years.
Power, of judge. gEC< 26. If the Judge before whom the accusation of fraud ia
brought, or an opposition to the appointment of assignees is made,
thinks that the interest of the mass of creditors of the insolvent may
suffer by a delay of the approval of the appointment of the assignees,
it shall be lawful for said Judge, all opposition notwithstanding, to
approve previously the said appointment, if he finds that it has been
made agreeably to law.
Smkrapu'
^EC^natl a^ Persons shall be considered as fraudulent bank
rupts, who shall be convicted of having concealed their property, with,
the intention to keep it from their creditors, as also those who shall be
convicted of having concealed or altered their books, or papers, with
the same intention.
The same.
g^ 28. That every insolvent debtor shall also be considered as
a- fraudulent bankrupt who shall be convicted of having passed sham
deeds for the purpose of conveying the whole or any part of his pro
perty and depriving his creditors thereof, or of having knowingly
omitted to declare any of his property, rights, or claims in his sche
dule, or of having purloined his books, or any of them, or of having
altered, changed, or made them anew, to an intent to defraud his
creditors, or of having alienated, mortgaged or pledged any of his
property, or of having committed any other kind of fraud to the pre
judice of his creditors.
dchSSSed
Sec- 29- If any debt°r shall be convicted of having at any time
bencatof theact. within three months next preceding his failure, sold, engaged, or
mortgaged any of his goods and effects, or of having otherwise as
signed, transferred, or disposed of the same, or any part thereof, or
confessed judgment in order to give a preference to one or more of
his creditors over the others, whereby to receive any advantages in
anticipation of his failure, to the prejudice of his creditors, he shall
be debarred the benefit of this act.
tics aTana^nt"
Sec. 30. All insolvent debtors owing or accountable in any man
ner for public funds or property of whatever nature or kind ; all un
faithful depositaries ; all such as refuse or neglect to pay up all funds
received by them as bankers, brokers, commission merchants, or for
money, goods, or effects received by them in a fiduciary capacity,
shall be denied the benefit of this act.
Presentation
Sec. 31. If, after the presentation of his petition, the insolvent
of petition.
ghall sell, or in any manner transfer or assign any of his property, or
collect any debts due him, and shall not give a just and true account

COMPILED LAWS OF CALIFORNIA.

321

of the property so sold or transferred, and the moneys so collected
and pay the same over to the assignees, within ten days after their Duty ofinsolvent.
appointment, said debtor shall not receive the benefit of this act.
Sec. 32. Whenever any insolvent debtor has had the benefit of this concealing
act, if thereafter, at any time, it is made to appear that he has con
cealed any part of his property or estate, or given a false schedule,
or committed any fraud under the provisions of this act, it is hereby
declared that he has forfeited all benefit and advantage which he
would otherwise have had by virtue of this act, and he cannot avail
himself of any of its provisions, in bar to any claim that may be in- Penalty,
stituted against him.
Sec. 33. No person can apply for, or receive the benefit of this act, insolent to
. „
»PP'J in person.
through an agent or attorney in fact.
Sec. 34. From and after the surrender of the property of the insol- Surrender of
vent debtor, all property of such insolvent shall be fully vested in his
assignee or assignees, for the benefit of his creditors, and shall not be
liable to be seized, attached, taken, or levied on, by virtue of any
execution issued against the property of said insolvent, and the as
signees, who may be appointed, shall take possession of, and be
entitled to claim and recover all the said property, and to administer, control of.
and sell the same, as herein provided.
Sec. 35. If there be any creditors residing without the limits of Non-re«iden
6
creditor!.
this state, the judge shall appoint an attorney to represent them ;
but the fees of said attorney shall in no case be paid by the mass of
creditors, but shall be levied on the amount of the sums which shall
be recovered for the account of such nonresident creditors, at the
rate of ten per centum : Provided, that in no case shall the whole
fees allowed to counsel, appointed on behalf of said creditors, exceed
the sum of three hundred and fifty dollars.
Sec. 36. In case the debtor who applies
for the benefit of. this act, Property
rI
insolvent.of
should have no property to surrender to his creditors, or if the ap
praised value of the property exhibited in his schedule, should not
amount to more than one-third of his debts, in case he should already
have received the benefit of this act, during the year next preced
ing, the judge before whom application is made, shall not admit him
to the benefit of this law, unless it be proven to the said judge, by
affidavit, sworn and subscribed to by two credible and disinterested proceedings,
witnesses, that the debtor has really experienced the losses by him
stated, and that the said losses may have reduced him to the situa
tion in which he finds himself ; Provided, all legal mortgages and
liens, bona fide existing on such property at the time of the surren
der, as aforesaid, shall remain good and valid, and may be enforced
in the same manner as though no such surrender had been made.
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Assets to be
delivered to
assignees.

Sec. 37. All the goods, titles and claims which the insolvent debt
or shall have declared in his schedule, shall be delivered up to the
assignees as soon as they shall have been appointed ; and, in case the
debtor should refuse to deliver up the goods, titles, effects or estates
in his possession, the judge shall oblige to that delivery, either by
ordering the sheriff to seize the said property, to be by him delivered
up to the assignees, or causing the said insolvent to be imprisoned un
til the said delivery shall be effected.
Assignees to
Sec. 38. The assignee or assignees appointed under this act, shall
make out a truo
account of
make out a true account of all disbursements made by them in dis
charge of their duties as assignee or assignees, which shall be ver
ified by the oath of such assignee or assignees, and shall deliver the
same to the judge having jurisdiction of the subject matter; and such
judge shall in writing certify such part or parts of the same as he
shall deem to be just, and necessarily expended by said assignee or
assignees in the discharge of their duty, which amount so allowed
shall be paid out of the property of such insolvent debtor.
Sec. 39. No assignment of any insolvent debtor, otherwise than
as provided in this act, shall be legal or binding upon creditors.
Conflicting laws
Sec. 40. All laws or parts of laws repugnant to, or in any manner
repealed,
conflicting with the provisions of this act, are hereby repealed. This
Commencement act shall take effect from and after the first day of June next.
of this act.

CHAPTER LXXXI.
AN ACT concerning Escheated Estates.—[Passed May 4, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Escheated estate.

Section 1. That if any person shall die, or any person who may
have died, in this state, seized of any real or personal estate, without
any devise thereof, and leaving no heirs or representatives capable of
inheriting the same, or the devisees thereof be incapable of holding
the same, and in all cases where there is no owner of such real estate,
capable of holding the same, such estate shall escheat to and be vest
ed in this state.
Duty of attorney Sec. 2. That whenever the attorney-general, or district attortrkiTttornc^ ney, shall be informed, or have reason to believe, that any real
estate in his district hath escheated to the state, by reason that any
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person hath died seized thereof, without devising the same, and leav
ing no heirs capable of inheriting the same, or by reason of the in
capacity of the devisees to hold the same, and such estate shall not
have been sold, according to law, within two years after the death of
the person last seized, or when he shall be informed or has cause to
believe that any such estate within his district hath otherwise es
cheated to the state, it shall be his duty to file an information, in be
half of the state, in the district court of the judicial district, or To g>™
information.
of any adjoining judicial district, in which such estate is situated,
setting forth a description of the estate, the name of the person last
lawfully seized, the name of the terre-tenant and persons claiming
such estate, if known, and the facts and circumstances in consequence
of which such estate is claimed to have escheated, and alleging that
by reason thereof the state of California hath right by law to such
estate : whereupon such court shall award and issue a summons court to laaue
against such person or persons, bodies politic or corporate, as shall be
alleged in such information to hold, possess or claim such estate, re
quiring them to appear and show cause why such estate should not
be vested in the state, on the first day of the next regular term of
said court ; which summons shall be served at least fifteen days be
fore the return day thereof ; and the court, moreover, shall make an
order setting forth briefly the contents of such information, and re- 0rderquiring all persons interested in the estate to appear and show cause,
if any they have, on the first day of the next term of the said court,
why the same should not vest in the state ; which order shall be pub
lished in a newspaper, published in said district, if one be published
therein, and in case no newspaper should be published in said dis
trict, the same to be published by direction of the judge in some
other newspaper in this state.
Sec. 3. All persons, bodies politic and corporate, named in such Proceeding*,
information as terre-tenant, or claimant to the estate, may appear
and plead to such proceedings, and may traverse or deny the facts
stated in the information, the title of the state to lands and tene
ments therein mentioned, at any time on or before the third day of
the return day of the summons ; and any other person claiming an
interest in such estate may appear and be made a defendant, and
plead as aforesaid, by motion for that purpose in open court, within
the time allowed for pleading as aforesaid ; and if any person shall
appear and plead as aforesaid, or shall refuse to plead within the
time, then judgment shall be rendered that the state be seized of the
lands and tenements in such information claimed. But if any per
son shall appear and deny the title set up by the state, or traverse
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any material fact set forth in the information, or issue or issues, shall
be made up and tried as other issues of fact, and a survey may be or
dered and entered as in other actions when the title or boundary is
drawn in question ; and if after the issues are tried, it shall appear
from the facts, found or admitted, that the state hath good title to
the land and tenements in the information mentioned, or any part
thereof, judgment shall be rendered that the state be seized thereof,
and recover costs of suit against the defendants.
Appeal.
Sec. 4. Any party who shall have appeared to any proceedings,
as aforesaid, and the attorney-general or district attorney in be
half of the state, shall respectively have the same right to prosecute
an appeal or writ of error upon any judgment, as aforesaid, as par
ties in other cases.
Helm m»y claim Sec. 5. The comptroller of state shall keep just and true acwithin ten years.
_ 11
...
, .
.
counts of all moneys paid into the treasury, all lands vested in the
state, as aforesaid ; and if any person shall appear within ten years
after the death of the intestate, and claim any moneys paid into the
treasury, as aforesaid, as heir or legal representative, such person
may file a petition to the district court in which the seat of govProccodings.
eminent may be staying, stating the nature of his claim, and praying
such money may be paid him ; a copy of such petition shall be served
on the attorney-general at least twenty days before the hearing of
said petition, who shall put in answer to the same, and the court
thereupon shall examine said claim, and the allegations and proofs ;
and if the court shall find that such person is entitled to any money
paid into the state treasury, he shall by an order, direct the comp
troller to issue his warrant on the treasury for the payment of the
same, but without interest or cost to the state ; a copy of which or
der, under the seal of the court, shall be a sufficient voucher for is- •
The same
suing such warrant ; and if any person shall appear and claim land
vested in the state, as aforesaid, within five years after the judgment
was rendered, it shall be lawful for such person (other than such as
was served with a summons or appeared to the proceeding, their heirs
or assigns,) to file in the said district court, in which the lands
claimed lie, a petition setting forth the nature of his claim, and pray
ing that the said lands may be relinquished to him ; a copy of which
petition shall be served on the attorney-general, who shall put in an
answer, and the court thereupon shall examine said claim, allega
tions and proofs, and if it shall appear that such person is entitled to
such land claimed, the court shall decree accordingly, which shall be
effectual for divesting the interest of the state in or to the lands ; but
no costs shall be charged to the state ; and all persons who shall fail
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to appear and file their petition, within the time limited as aforesaid,
shall be forever barred ; saving, however, infants, married women,
and persons of unsound mind, or persons beyond the limits of the
United States, the right to appear and file their petition, as aforesaid,
at any time within five years after their respective disabilities are re
moved : provided, however, that the legislature may cause such lands
to be sold at any time after seizure, in such manner as may be pro
vided by law ; in which case the claimants shall be entitled to the
proceeds, in lieu of such lands, upon obtaining a decree or order as
aforesaid.

CHAPTER LXXXH.
AN ACT to prohibit the erection of Weirs, or other obstructions to
the run of Salmon.—[Passed April 12, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Any weir, dam, fence, set, or stop net, or other obstruc- obstruction* to
tion to the run of salmon, in any river or stream of this state, is here- run °f s*lmon'
by declared to be a public nuisance ; all officers of justice, and all
good citizens, are hereby enjoined to remove, break down, and de
stroy the same.
Sec. 2. Any person who may erect, or in any manner directly or in- hm for the
.
.
.
,
,
.
»
erection of
directly, aid in the erection of any weir or other obstruction afore- »eir», etc.
said, to the passage of salmon, in any river of this state, shall be
deemed guilty of a misdemeanor, and be fined by any court of compe
tent jurisdiction, in any sum not less than one hundred dollars, nor
exceeding one thousand dollars, and shall immediately destroy the im
pediment to the running of salmon aforesaid ; in default of which
the fine imposed by this act shall by doubled.
Sec. 3. Any justice of the peace or judge of the court of ses- Duty ofjudicial
sions, upon complaint being made under oath, to the existence of any
such obstructions, shall immediately issue an order to any constable
to inquire into and report upon the facts.
Sec. 4. Any officer found guilty of making a false return in rela- f«im return*,
tion to the facts upon which he is directed to report, shall be consid
ered a party to the misdemeanor, and be liable to payment of the Penalty,
fines herein imposed and be declared incompetent to fulfil the duties
of his office, and his office shall be deemed vacant.
28

326
^position of

Exceptions.

COMPILED LAWS OF CALIFORNIA.
Sec. 5. The fines imposed by the provisions of this act, shall be
paid into the county treasury of the county where process is issued,
to the use of the county.
Sec. 6. The provisions of this act shall not apply to any dam
erected for mining, mill, or agricultural purposes.
Sec. 7. (1) It shall not be lawful for any person or persons to cast,
draw, or make use of any seine or net, for the purpose of catching
salmon, in any of the rivers of this state, in the following months,
August, October, November, December, and January in each year,
except as hereinafter specified : Provided, that it may be lawful for
any person or persons to catch salmon in the San Joaquin river, or
any of its tributaries in the following months, August, September,
and from the first to the fifteenth day of October, inclusive, in each
year ; every person so offending, and being thereof legally convicted,
shall be subject to the same fines and penalties, as are imposed by
section two of this act ; this act shall not apply to any of the Indian
tribes, so as in any manner to preclude them from fishing in accord
ance with the custom heretofore practiced by them.

CHAPTER LXXXIH.
AN ACT to provide for the obtainment, preservation, and distribu
tion of Vaccine Matter.—[Passed March 27, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Vwoine Agent.

Section 1. The governor of this state is hereby authorized and
required to appoint an agent, who shall be a graduate in medicine,
whose duty it shall be to apply to and obtain from the vaccine agent
of the United States, created under an act of congress, passed Feb
ruary, one thousand eight hundred and thirteen, or if no such agent
is now acting, to obtain from any other source practicable, a supply
of the genuine vaccine matter, and preserve the same for the use
and benefit of the citizens of this state.
Oath and form.
Sec. 2. Before entering upon the duties of his office, tie said agent
shall take and subscribe the following oath, or affirmation, and file the
same in the office of the secretary of state : " I, A. B. do swear (or
affirm as the case may be,) that I will faithfully use my best exertions
(1) Amended section inserted from Stat. 1853, page 54.
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to obtain and preserve the genuine vaccine matter, and furnish the
same to the citizens of this state, according to the provisions of this
act,"
Sec. 3. It shall be the duty of said agent, to furnish the genuine Duty and
vaccine matter to any regular practicing physician, in good standing, comi>en"*ti<min his profession, in this state, and give a certificate, setting forth the
quality of the matter, and his authority under this act ; which cer
tificate shall be sufficient evidence for its use in any part of this state ;
and said agent shall be entitled to charge and receive for every par
cel of vaccine matter so furnished, the sum of five dollars, and one
dollar for the certificate ; which shall be in full compensation for the
services and expenses of said agent.
Sec. 4. This act shall take effect from and after its passage.
commencement

CHAPTER LXXXIV.
AN ACT authorizing the Governor to offer Rewards for the Appre
hension of Criminals.—[Passed April 29, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
Section' 1. If any person who has been sentenced to confinement GoYoroormay
"t *
offer rewards for
in the state penitentiary by any court having competent authority th«jappr»h«n«lon
within this state, shall escape therefrom, or if any person shall com- criminal!,
mit treason against the state, or shall be charged with murder or the
perpetration of any crime punishable with death, the governor is au
thorized, upon satisfactory evidence of the guilt of the accused,
to offer a reward for his or their apprehension, which reward shall not
exceed the sum of one thousand dollars, and shall be paid out of
the general fund.
Sec. 2. This act shall take effect from and after its passage.
Himiftrri"
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CHAPTER LXXXV.
AN ACT supplementary to an Act entitled " An Act concerning the
office of County Treasurer," passed March twenty-seventh, one
thousand eight hundred and fifty. (1)— [Passed April 11, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
Ooant_
Section 1. It shall be the duty of each collector or county treatreasurer'n oath surer, and they are hereby required to make oath to the state compln making annual
*
lettioment.
troller, when making their annual settlement as required by law, that
the money paid over by them into the state treasury at such settle
ment, whether coin, state, or county warrants, is of the same denom
ination as that received by them in the discharge of their official
duties, and that in no case where gold dust or coin has been received
by them for taxes or otherwise, has the money thus received been con
verted into or used for the purchase of county or state bonds or warTreasurer's
rants : Provided, that it shall be the duty of collectors of taxes to
receipt.
...
.
.
.«
furnish to the parties paying the same in every case a receipt specify
ing the kind of money in which payment has been made, whether gold
and silver, or state or county scrip or warrants, and to file such re
ceipt in duplicate, in the office of the clerk of the county for three
months after the first of January in each fiscal year, after which time
they shall be filed in the office of the comptroller of state.
Act, when to
Sec. 2. This act shall take effect from and after the first day of
take effect.
Jjtgj next after its passage.

CHAPTER LXXXVI.
AN ACT prescribing the Amount of Compensation and Mode of
Payment to Persons who have Performed Military Services for
the State of California, and Expenses incurred therein.—[Passed
March 7, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
officers and
Section 1. There shall be paid to the officers and soldiers who
Hi'inaL^wars have heretofore rendered actual military service to the state of Calito be paid.
(1) See page 110.
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fornia, in compliance with an order from the executive of this state
in all Indian wars, since the thirteenth day of November, one. thou
sand eight hundred and forty-nine, the following pay per diem for the
number of days of actual service rendered by each, to wit : To each
major, fifteen dollars per day ; to each captain, twelve dollars per
day ; to each lieutenant, ten dollars per day ; to each sergeant,
seven dollars per day ; to each corporal, six dollars per day ; to
each private, five dollars per day; to each quartermaster, twelve
dollars per day ; to each commissary, twelve dollars per day ; to
each surgeon, twelve dollars per day ; to each adjutant, twelve dol
lars per day. Each officer and private who may have furnished his
own horse or horses, shall be allowed one dollar per day for each
horse so furnished : Provided, the number furnished shall not exceed
the number of horses allowed to officers and privates in the United
States army ; and further provided, that each officer shall make af
fidavit before some judge or justice of the peace, that such horse or
horses were actually in use by him in the campaign for the time
charged, were necessary for the service, and are not allowed for or to
be allowed as the property of any other individual in service, which
affidavits shall be returned by the paymasters, as hereinafter provided
for in the return of vouchers.
Sec. 2. The amount of compensation to be paid under the provis- Amount of
ions of the first section of this act, shall be ascertained from the re- how ascertained,
turns of the proper commanding officer or officers, now on file in
the adjutant general's office.
Sec. 3. All necessary expenses incurred in arming, equipping, and Expenses of
for provisions and clothing furnished to or for the use of persons who
have been in actual military service, shall be paid on the certificate
of the proper officer or officers, now on file in the adjutant gener
al's office.
Sec. 4. That "William Rogers, of El Dorado county, and William paymasters.
Foster, of Los Angeles, are hereby appointed paymasters, to pay
and liquidate all claims against this state for actual military services
rendered, as hereinafter provided.
Sec. 5. Said William Rogers shall pay and liquidate all claims for Paymaster
services rendered and expenses incurred by the troops under the com- Koger"'
mand of Major William Rogers, in El Dorado, Sutter and Yuba
counties.
Sec. 6. Said William Foster shall pay and liquidate all claims for paymaster
services rendered and expenses incurred by the troops under the com- Fo,termand of General Joseph C. Morehead, engaged in what has been
commonly denominated the Gila expedition.
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When and where Sec. 7. The said paymasters may attend at such times and places
paymasters to
perform dutio. to perform the duties assigned them in this act, as the commanderin-chief may direct.
Board to audit
Sec. 8. The comptroller and treasurer of state are hereby joint
s of
ly constituted an examining board, to whom the accounts and vouch
ers of the paymasters shall be returned for examination and ap
proval, on or before the first day of January, one thousand eight
hundred and fifty-two ; in default of which settlement, it shall be
the duty of the comptroller to proceed against such defaulter in the
manner provided by law for the enforcement of payments due the
state, and the defaulter shall likewise be subject to the same dam
ages as provided by law in like cases.
Comptroller to
issue his warrant Sec 9. The comptroller of state is hereby authorized to issue his
to paymaster. warrant on the treasurer of state for the sum of one hundred thou
sand dollars, payable to William Rogers out of the " War Loan
Fund," and a similar warrant to William Foster for one hundred
and twenty-five thousand dollars, payable out of the same fund, to
enable them to make the payments specified in this act.
Sec. 10. The treasurer may pay and deliver to said paymasters
deliver War
on
such warrants in any sum bonds of the War Loan, that in
paymasters.
their judgment can be paid out or sold in discharge of any in
debtedness to be liquidated under this act.
Paymaster to
Sec. 11. Each of the paymasters appointed by this act shall ex
give bond.
ecute a bond in th6 penal sum of such amount as may be by each re
ceived, with sureties, to be approved by the governor, comptroller
and treasurer, for the faithful performance of the duties entrusted to
them by this act.
Compensation
Sec. 12. Said paymasters shall each receive for his services ren
paymasters.
dered under this act, seven per centum on the amount disbursed by
each in discharge of his duties.
Vacancy in office Sec. 13. That in default of said paymasters accepting their ap
of paymaster.
pointments, or in the event of the death or resignation of either, the
vacancy shall be filled by appointment by the governor, and the per
son appointed shall give like bond as required by this act.
Comptroller to
Sec. 14. The comptroller shall file in his office all accounts and
flic paymasters'
accounts
vouchers which may have been rendered by either paymaster, and
shall hold such accounts subject to the examination of the legisla
ture.
Rules as to
Sec. 15. In the application and construction of the payments to be
payments.
made as herein contemplated, it shall be the duty of the disbursing
officers to be guided by the rules and regulations in force for like
disbursements to volunteers in the service of the United States.
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CHAPTER LXXXV1I.
AN ACT to prohibit Officers from being interested in Certain Con
tracts. (1)—[Passed May 1, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Skcticw 1. That it shall not be lawful for any officer of state or Certain officers
member of legislature, alderman, or member of the common council interested in
of any city in this state, or for the trustees of any city, town, or vil- certaincontr,ct*lagc, or for the supervisor of any county, to become a contractor un
der any contract or order for supplies authorized by or for the state,
or any department thereof, or the legislature, or either branch there
of, or by or for the aldermen or common council, board of trustees, or
board of county supervisors of which he is a member, or to be in any
manner interested directly or indirectly as principal in any such
contract.
Sec. 2. That it shall not be lawful for any town, city, county, or The like,
state officer, or member of the legislature, to be interested in any con
tract made by such officer or legislature of which he is a member ;
or be a purchaser, or be interested in any purchase at any sale made
by such officer, or a seller at any purchase made by such officer in
the discharge of his official duties.
Sec. 3. That all contracts made in violation of the provisions of contract* in
the first and second sections of this act, may be declared void at the actvoid.
instance of the city, town, or village, or county interested, or of any
other party interested in such contract, except the officers prohibited
in said sections from making or being interested in such contract.
Sec. 4. Any person violating the provisions of this act directly or Punishment for
indirectly, shall forfeit his office, and shall be punished by fine not act.
less than five hundred, nor more than five thousand dollars, or by
imprisonment in the county jail for not more than six months, or both.

(1) See chapter 88.
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CHAPTER LXXXVIII.
AN ACT to prevent certain Officers from dealing in certain Se
curities or Evidences of Debt. (1)—[Passed May 4, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The state treasurer and comptroller, the several
prohibited from county, city, or town corporation officers of this state, are hereby ex
certain <
of indebtedness. pressly prohibited from purchasing or selling, or in any manner re
ceiving to their own use or benefit, or to the use or benefit of any
person or persons whatever, any state, county, or city warrants, scrip,
orders, demands, claim or claims, or other evidences of indebtedness,
against the state, or any county or city thereof.
Sec. 2. The state treasurer and comptroller, all county, city, or
The
town corporation officers, are prohibited from purchasing, or being in
terested, or receiving or selling or transferring, or causing to be pur
chased, received, sold or transferred, either in person, or by agent, or
attorney, or by or through the agency or means of any person or
persons whatever, any interest, claim, demand, or other evidence of
indebtedness against the state, county, city, or town corporation there
of, either directly or indirectly, nor shall any clerk or employee of
any such officer or officers, nor the commissioners employed or to be
employed, to fund any county, city or town corporation indebtedness,
be allowed to make any such purchase, sale or transfer, or to receive
any agency from other parties to purchase, sell, transfer, or bargain in
any manner for any state, county, city or town corporation, warrants,
scrip, demands, or other evidence of indebtedness against the state,
or any county, city or' town corporation thereof.
Duty of officers.
Sec. 3. It shall, in all cases, be the duty of all officers who may
be called upon to audit and allow the accounts of other state, coun
ty, city, or town corporation officers, to take and file an affidavit of
said officer or officers that they have not violated any of the pro
visions of this act, and for that purpose all officers authorized by law
to audit and allow accounts are hereby empowered and required to
administer oaths, which shall have the same force and validity in all
actions for perjury as if administered by a judicial officer.
(1) See chap. 87.

COMPILED LAWS OF CALIFORNIA.

333

Sec. 4. It shall be the duty of the state treasurer, and the several D°ty of
.
/ii
«
treasurers.
county, city, or town corporation treasurers of the state, to refuse to
redeem any warrants, scrip, orders or other evidences of indebtedness
against the state or any county, city, or town corporation thereof,
whenever it shall come to their knowledge that such warrant, scrip,
or other evidence of indebtedness has been purchased, sold, received
or transferred in violation of the provisions of this act.
Sec. 5. All public officers herein referred to shall have the right Funded public
to sell or transfer any evidence of public indebtedness, which may be
issued according to law, and held by such officers for services rendered
by them to the state, county, city, or town corporation, legally and
justly due, and this act shall not be deemed to apply or to prevent the
purchase, sale, or transfer of any funded public indebtedness what
ever of the state, or of any county, city, or town corporation.
Sec. 6. It shall be the duty of any officer charged with the dis- Enforcement
bursement of any public moneys, or any evidence of public indebted
ness when he shall be informed by affidavit of the violation of any ofthe provisions of this act, by any officer whose account is to be settled,
audited or paid by him, to withhold any settlement or payment of the
same, and to cause said officer to be prosecuted for a misdemeanor,
and on conviction, any officer guilty of any violation of the provisions Penalties,
of this act, shall be punished by fine not less than five hundred dol
lars or more than one thousand dollars, and shall be imprisoned in the
state prison for a term not less than two months nor more than two
years. Such conviction shall operate as a forfeiture of office, and the
party convicted, shall forever be disqualified from holding any office
of trust or profit in this state. Any person giving information which informer to
may lead to the conviction of any person under the provisions of this recelT0 ono
act, shall be entitled to receive one half of any fine assessed upon and
collected from any such officer.
Sec. 7. All fines collected under the provisions of this act, shall Fines,
be for the use of the county, except as above provided.
Sec. 8. The provisions of this act shall not be so construed as to Exceptions,
prohibit any state officer from purchasing or selling county or city
warrants, or any county or city officer from purchasing the warrants
of the state, or of any other city or county, or to prevent any state,
county, or city officer from selling or transferring such warrants or
scrip as he may receive for his services, but none other.
Sec. 9. This act shall take effect from and after the first day of commencement
June, one thousand eight hundred and fifty-two.
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CHAPTER LXXXIX.
AN ACT to designate the Holidays to be observed in the Acceptance
and Payment of Bills of Exchange and Promissory Notes.—
[Passed April 2, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Holidays
designated.

Days ofgrace,

Section 1. The following days, namely: the first day of January,
fae fourth day 0f July, the twenty-fifth day of December, commonly
called Christmas day, shall for all purposes whatsoever as regards
the presenting for payment or acceptance, and of the protesting and
giving notice of the dishonor of bills of exchange, checks and pro
missory notes, made after the passage of this act, be treated and con
sidered as is the first day of the week, usually called Sunday. Three
days, commonly called days of grace, shall be allowed, except on
sight bills or drafts ; and any one of the holidays specified in this
act coming within the three days of grace, shall be counted as one
of such days.

CHAPTER XC.
AN ACT to provide for the Incorporation of Mutual Insurance
Companies.—[Passed April 26, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Seven or more
mmke, etc., a

Section 1. Any seven or more persons who desire to form a mutual insurance company, shall make, sign, and acknowledge, before
some officer competent to take the acknowledgment of deeds, and file
in the office of the clerk of the county in which the business of the
company shall be carried on, and a duplicate thereof in the office of
the secretary of state, a certificate in writing, in which shall be
stated the corporate name of the company, the proposed amount of
the capital stock, the proposed term of its existence, not to exceed
twenty years, the proposed number of shares of which its stock shall
consist, the number of directors and their names who shall manage

j
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the concerns of the company for the first year, and the names of the
town and county in which the office of the company is to be estab
lished.
Sec. 2. All the provisions of chapter second of the act entitled EJjJjJjJJJj^ug
"An Act concerning Corporations," passed April twenty-second, c££g^Jltlons "
eighteen hundred and fifty, excepting sections thirty-four, thirty-sev
en, forty-two, forty-three, fifty-one, and fifty-two of said chapter,
shall be applicable to mutual insurance companies. (1)
Sec. 3. When the certificate shall have been filed as aforesaid, the ^"J^g ^
persons who shall have signed and acknowledged the same, and those ^„r^x>d'r
who shall thereafter subscribe to the capital stock, or who shall be
come insurers under such certificate of organization, shall be a body
politic and corporate by the name stated in the certificate.
Sec. 4. It shall be lawful for the directors to call in and demand Dirccton m»jr
make call*.
from the stockholders respectively all such sums of money by them
subscribed, at such times and in such payments or instalments as the
directors shall deem proper, under the penalty of forfeiting the shares
of stock subscribed for, and all previous payments made thereon, if
a personal demand shall have been made at least six weeks pre
viously, or if a notice requiring such payment shall have been pub
lished six successive weeks in some newspaper of the place where the
business of said company is carried on, or if no newspaper be pub
lished in such place, then in a newspaper published nearest thereto.
Sec. 5. Every company incorporated under this act may make in
surance upon vessels, freight, money, goods, and effects, and against May make
captivity of persons, and on the life of any person during his or her
absence at sea, and on money lent on bottomry and respondentia, and
may also make insurance against fire, on any dwelling-house, build
ings, merchandise, or other property situated in the state of Califor
nia, and may also make insurance upon the life of any person, whether
at home or abroad, for a limited term, or during his or her natural
life.
Sec. 6. No company incorporated
Amount
of single
.
. , under. this act shall
. take on any■'risk
limited.
one risk, whether it be a marine risk, an insurance agamst fire, or an
insurance on the life of any person, a sum exceeding one tenth part
of their capital subscribed.
Sec. 7. Notes of the subscribers to the capital stock, approved by Notes of
the directors of the company, and upon which shall have been paid be taken aa
not less than ten per cent, in cash, may be taken as part of the capital cap"al atock'
stock, and such notes shall be subject to such assessments, from time
(1) See page 286.
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to time as the directors of the company may require, but no debts
shall be contracted, and no policies shall be issued by such company
before such notes shall have been given, and such ten per cent, paid
Policies to be
thereon. All premiums upon policies of insurance issued by such
paid in cash.
companies shall be required to be paid in cash. No loan of money
Loans to
stockholders
shall
be made by any such company to any stockholder thereto, and
prohibited.
if any such loan shall be made to a stockholder, the officers who shall
make it, or who shall assent thereto, shall be jointly and severally
liable to the extent of such loan and interest for all the debts of the
Whenl
company contracted before the repayment of the sums so loaned. No
declaration of
declaration of profit shall be made until the net earnings of the com
profits to be
pany shall have accumulated to a sum equal in amount to the origi
nal capital stock subscribed, which shall there remain with the com
pany as a cash capital, not subject to division amongst the stockhold
ers until the business of the company shall have been closed, it debts
paid, and its outstanding policies cancelled ; and if any deficiency
shall ever at any time occur in such cash capital, from any cause, no
further division of profits shall take place until such deficiency shall
have been made up entire.
When policies
Sec. 8. No company shall issue policies until the sum of two hun
may be issued.
dred thousand dollars shall have been subscribed, and conditions com
plied with, as required in section seventh.
Sec. 9. No company shall directly or indirectly deal or trade in
Company not to
> in trade. buying or selling any goods, wares, merchandise, stock, or commodi
ties whatever ; but this shall not be construed to prevent such com
pany from selling any goods, wares, merchandise, stock, or commodi
ties which may have been hypothecated or pledged with them as se
curities, for the loan or investment of money, whenever the same is
made in good faith to protect the company from loss upon such loan
or investment.
Sec. 10. Companies incorporated under this act may cause them
May make
reinsurance.
selves to be re-insured when deemed expedient against any risk or
risks against which they have made or may make insurance.
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CHAPTER XCI.
AN ACT concerning the Fees of Public Administrator.—[Passed
April 28, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The fees of public administrator shall be four per Fees of public
ni
•• •
iii
•. i
adminUtrator.
cent, upon the amount of the estates administered by them, which per
centage shall be the only compensation allowed for their services.

CHAPTER

XCII.

AN ACT to regulate Rodeos. (1)—[Passed April 30, 1851.];
The People of the State of California, represented in Senate. and
Assembly, do enact as fMows :
Section 1. Every owner of a stock farm shall be obliged to give, Annuii Rodeos
yearly, one general Rodeo, within the limits of his farm, from the
first day of April until the thirty-first day of July, in the counties of
San Luis Obispo, Santa Barbara, and San Diego ; and in the remain
ing counties, from the first day of March until the thirty-first day of
August, and the person giving such general Rodeos, shall give notice Notice,
thereof to all the owners of adjoining farms, at least four days pre
vious to said Rodeos being made, in order that parties interested may
meet, for the purpose of separating their respective cattle, it being
understood that this requisite will be complied with by giving verbal
notice to the owners of such adjoining farms, or by leaving a notice
at their respective farm residences with any servant or member of the
family. (2)
Sec. 2. If any person, required to give such general Rodeos, by Neglect or
the provisions of this act, shall neglect or refuse to do so, or wilfully
neglect to collect any portion of his stock, any adjoining stock farmer
shall have power to give such Rodeos, and the person so neglecting
(1) See Stat 1851, page 515.
(2) Amendment inserted from Stat. 1852, page 102, Sec. 1.
29
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or refusing, shall pay the cost of the same; in this case, the person
giving such Rodeos, shall give notice as required in section one. (1)
Exempt during
Sec. 3. No owner of a stock farm shall be required to give a
certain months.
Rodeo from the first day of November to the first day of March, in
each year, except on a contract for the delivery of cattle, or on a
legal demand from the sheriff or constable of his county, having an
execution against the owner, and demands a Rodeo for levy or de
livery of cattle : but in other months of the year he shall be required
to collect his cattle upon application of owners of cattle : Provided,
good cause is shown, and the party applying for the Rodeo pay the
expenses thereof. (2)
Cattle collected
Sec. 4. When the cattle comprising such general Rodeo shall be
at inch Rodeo
may be
collected
together, any stock owner, or his agent, shall have the priv
examined.
ilege of examining to his satisfaction the cattle so congregated, and
to separate such as belong to him. The cattle so gathered together
shall not be allowed to disperse until all the adjoining farmers have
had sufficient time to separate the cattle belonging to them : Provided,
that said Rodeo may be continued from day to day until such separa
tion shall be completed.
Sec. 5. The requirements of the foregoing section being complied
Cattle may be
branded within
eight days of with, the owner of the Rodeo may proceed to mark and brand his
such Kodeo.
cattle within eight days from the time of such Rodeo; but if he
should suspend his marking and branding for more than fifteen days
he shall be obliged to give a new general Rodeo, in the same manner
as the former one, it being understood that in all cases he shall be
obliged to mark his cattle some time within the period designated in
the first section, unless the majority of the adjoining proprietors
should grant him longer time.
Sec. 6. Should any dispute arise between the owner of the Rodeo
Disputes
respecting cattle, or any of the stock owners, or between any of the latter respecting
how disposed of.
cattle affairs, said dispute shall be decided by the judge or judges of
the Plains (Jueces del Campo), who may be present, or in case of
their absence, by any three disinterested stock owners present, should
the value in dispute not exceed fifty dollars.
Unmarked cattle, Sec. 7. All unmarked neat cattle, the mothers of which are un
to whom deemed known, shall be considered the property of the owner of the farm on
to belong.
which they may be found.
No person to run Sec. 8. No person shall be allowed at any time or under any cir
cattle from
cumstances to run cattle from without the boundaries of his own
without the
(1) Amendment inserted from Stat 1852, page 102. Sec. 2.
(2) Amendment inserted from Stat. 1852, page 102, Sec. 3.
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farm, except by permission of the person in charge of the farm where J^™£nrf°^jf
he may desire so to do ; and whoever shall transgress this provision
will be liable, upon conviction thereof, before any justice of the peace,
to a penalty of not less than one hundred dollars nor more than five
hundred dollars, or to imprisonment for not less than three months
nor more than six months, at the discretion of the justice.
Sec. 9. No person shall be allowed to mark or brand any portion Cattle not to bo
«. .
,
.
.
i
marked at any
or the whole of his cattle at any other time or in any other manner other time thin
......
* ,
in
,
before
than as prescribed in this act ; and whoever shall act to the contrary prescribed,
will subject himself, on conviction before any justice of the peace, to
a penalty of not less than one hundred dollars, nor more than five
hundred dollars, at the discretion of the justice.
Sec. 10. Every stock farm, the owner of which shall possess when owner of
therein more than three thousand head of neat cattle, and not Over more than one
six thousand, Bhall be allowed to divide said cattle into two Rodeos, Rodeo'
or if the number exceed six thousand head, into three Rodeos,' at
each of which the provisions respecting general Rodeos shall be com
plied with ; and the whole number of these partial Rodeos shall be
considered as the general Rodeo of such farm : Provided, that such
partial Rodeo be given within the period of fifteen days.
Sec. 11. This act to take effect from and after the first day" of J^011"'
take effect.10
June, A. D. one thousand eight hundred and fifty-one.

CHAPTER XCIII.
AN ACT to provide for the Punishment of Embezzlement of Public
Money and other purposes.—[Passed April 10, 1851.
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. That if any officer of the state, or of any county, city, Emberaiement
or town in this state, charged with the safe keeping, transfer, or dis- S'feUmy. money
bursement of public moneys, shall convert to his own use in any way
whatever, or shall use by way of investment in any kind of property
or merchandise, or shall loan with or without interest, any portion of
the public moneys, bonds, or other evidences of the indebtedness of
the state entrusted to him for safe keeping, transfer, disbursement, or
any other purpose, every such act shall be deemed and adjudged to
be an embezzlement of so much of said moneys as shall be thus
taken, converted, invested, used, or loaned, which is hereby declared
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to be felony ; and the neglect or refusal to pay over on demand any
public moneys in his hands upon the presentation of a draft, order,
or warrant drawn upon him by the comptroller, or any other officer
authorized by law, and signed by such officer, or to transfer or dis
burse any such moneys promptly according to law, on the legal re
quirement of any officer authorized to make such requirement, shall
be prima facie evidence of such conversion to his own use of the
public moneys as may be in his hands. All persons advising, or
knowingly and willingly participating in such embezzlement, upon
being convicted thereof, before any court of this state of competent
jurisdiction, shall for every such offence forfeit and pay to the state
a fine equal to the amount embezzled, and shall suffer imprisonment
for a term not less than six months, nor more than five years. (1)

CHAPTER

XCIV.

AN ACT to prevent certain Public Nuisances.—[Passed May 3,
1852.]
The People of the Slate of California, represented in Senate and
Assembly, do enact as follows :
Public nuisances Section 1. If any person or persons shall put the carcass of any
under this net. <jeaci animal, or the offal from any slaughter pen, corral, or butcher
shop into any river, creek, pond, street, alley or public highway, or
road in common use, or shall attempt to destroy the same with fire,
within one quarter of one mile of any village, town, or city of this
state, any person or persons so offending shall be presented to the
grand jury of the county wherein the offence has been committed,
and if the grand jury shall find a true bill, the court of sessions
shall proceed to try the cause in like manner with misdemeanor, and
I'ouaity.
upon conviction, the parties so offending shall be fined not less than
one hundred dollars nor more than three hundred dollars.
Fines to be paid
Sec. 2. That all forfeitures and penalties accruing under this act,
treMa°ry?t5r
shall be paid into the county treasury of the proper county within
ten days after conviction : Provided, that if the defendant shall con
sider himself or herself aggrieved by the decision of said court, he
Appeal.
or she so convicted shall have the right of an appeal as in other
cases, to a higher court.
commencement
Sec. 3. This act shall take effect from and after the first day of
of the act.
T
June next.
(1) See ante, page 73.
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CHAPTER XCV.
AN ACT concerning the Administration of Oaths. (1)—[Passed May
1, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. That all officers of this state, authorized by law to ad- M»y certify
minister oaths or affirmations, may certify the same under their wlthout seal,,
hands, without affixing to such certificate their seals of office.
Sec. 2. That all oaths or affirmations heretofore administered by To haT2 the
J same effect.
any officer of this state, and by him certified, under his hand, without
his seal of office, shall be as effectual, for all purposes, as if such seal
had been affixed to such certificate.
Sec. 3. This act shall take effect immediately.
c?thTacteme

CHAPTER XCVI.
AN ACT for the Authentication of Statutes without the Approval
of the Governor.—[Passed May 1, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. When a bill, that has passed both houses of the legis- bm» returned
i
i„i
i.i
•i
t. •
j without the
lature, shall be returned by the governor without his signature, and signature of the
with objections thereto, and, upon a reconsideration, shall pass both gOTernor'
houses by a constitutional majority, it shall be authenticated as
having become a law, by a certificate endorsed thereon, or attached
thereto, in the following form :
" This bill having been returned by the governor with his objec
tions thereto, and, after reconsideration, having passed both houses
by the constitutional majority, it has become a law, this
day of
, A. D.
," which being signed by the president of the
senate and the speaker of the assembly, shall be deemed a suf
ficient authentication thereof, and the bill shall again be presented to
(1) Sec ante, page 211.
SB*
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the governor, to be by him deposited with the laws in the office of the
secretary of state.
Sec. 2. Every bill which has passed both houses of the legislature,
Acts remaining
ten days In bis and shall not be returned by the governor within ten days, having
hands may
become laws.
thereby become a law, shall be authenticated by the governor caus
ing the fact to be certified thereon by the secretary of state, in the
following form :
" This bill having remained with the governor ten days, (Sundays
excepted,) and the senate and assembly being in session, it has be
come a law, this
day of
, A. D.
," which certificate
shall be signed by the secretary of state, and deposited with the laws
in his office.
Commencement
Sec. 3. This act to take effect and be in force from and after its
of this act.
passage.
CHAPTER XCVII.
AN ACT to provide for choosing Electors of President and Vice
President of the United States.— [Passed April 28, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. In each year when the election of president and vice
president of the United States is to take place, there shall be chosen
as many electors of president and vice president as this state may be
entitled to at the time of such election.
Sec. 2. The qualified voters of the state shall meet at the place de
Time of election.
signated for holding the general election in the different counties ofthe
state on the Tuesday next after the first Monday of November in
each year when the election of president and vice president is to take
place, unless the congress of the United States shall appoint a different
day, and in that case, on such day as the said congress shall appoint,
and shall proceed to elect as many persons as the state shall then be
entitled to elect as electors of president and vice president,
ijuaiiaed voters.
Sec. 3. Any qualified voter of this state may vote for electors at
any precinct in the state.
Sec. 4. Notice of the election of electors shall be given by procla
Notice to be
iriven.
mation in the same manner as notice is required to be given of other
elections, and the election shall be conducted and the returns thereof
made in the same manner as is prescribed by law in regard to the
election of representatives in congress, with the exceptions specified in
this act.

Electors of
president and
vice president.
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Sec. 5. The returns of the election in each county shall be trans- Ketunn of
election.
mitted by the county clerk thereof to the secretary of state, on the
tenth day after the day of election, or as soon as he has received the
returns from each precinct of his county, if received within ten days.
The county clerk of each county, whenever in his opinion it may be
necessary, shall employ some person to convey the returns to the seat
of government and deliver them to the secretary of state ; the person
performing such service shall be entitled to receive, as compensation,
mileage at the rate of thirty cents a mile, computing the distance from
the county seat to the seat of government, by the usually travelled
route; his account therefor certified by the secretary of state,
shall be audited by the comptroller, and paid out of the general fund
in the state treasury ; on the Monday before the first Wednesday of
December, or so soon as the returns have been received from all the
counties of the state ; if received before that day, the secretary of
state shall compare and estimate the votes given for electors, and cer
tify to the governor the names of the proper number of persons hav
ing the highest number of votes, and thereupon the governor shall
immediately transmit to each of such persons a certificate of election,
and on or before the day of their meeting, deliver to the electors lists
of names of the electors, and do all other things required of him
in the premises by any act of congress in force at the time.
Sec. 6. The electors so chosen shall convene at the seat of govern- electors shall
ment on the first Wednesday in December next after their election, ^government.1
at two o'clock in the afternoon, and in case of the death or absence
of any elector so chosen, or in case the nutnber of electors shall, from
any cause, be deficient, the electors then present shall forthwith elect,
from the citizens of the state, so many persons as shall supply the
deficiency.
Sec. 7. The electors when convened, shall, on said first Wednesday The Electors
in December, vote by ballot for one person for president, and one ^identand
person for vice president of the United States, one of whom at least Tl°" pre8ident
shall not be an inhabitant of this state; they shall name in their bal
lots the persons voted for as president, and in distinct ballots the
persons voted for as vice president, and they shall make distinct lists
of all persons voted for as president, and of all persons voted for as
vice president, and of the number of votes given for each, which lists
they shall sign and certify, and transmit, sealed up, to the seat of
government of the United States, directed to the president of the
senate, and they shall, in all respects, proceed conformably to the
constitution of the United States and the laws of the United States
in this behalf provided.
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sEC- 8. Electors shall receive the same pay and mileage allowed
to members of the assembly, their accounts therefor, certified by the
secretary of state, shall be audited by the comptroller, who shall give
his warrants for the same on the treasurer, payable out of the general
fund.
CHAPTER XCVIII.
AN ACT fixing the Times at which Representatives in Congress
shall be elected.—[Passed April 24, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. At the general election in the year eighteen hundred
and fifty-two, and at the general election in each second year there
after, there shall be elected such number of representatives to the
congress of the United States, as the state of California may be en
titled to.
CHAPTER XCIX.
AN ACT prescribing the Manner of Electing United States Sena
tors.—{Passed January 30, 1852.]
The People of the State of California represented in Senate and
Assembly, do enact as follows :

Joint ^

A majority
snail elect.
Speakers to
certify.
Credentials.

Governor may
fill vacancy.

Section 1. Whenever any election is to be held for a senator for
this state, in pursuance of the constitution of the United States, the
senate and assembly shall meet together at such time as may be
agreed to by both houses, and by joint vote proceed to the election.
Sec. 2. A majority of all the votes given shall be necessary to
elect a senator.
Sec. 3. When the election is made, the president of the senate and
the speaker of the assembly, shall certify the same to the governor.
Sec. 4. The governor shall cause a credential to be made out, with
the great seal of the state affixed thereto, certifying the said election,
and shall deliver it to such senator.
Sec. 5. Whenever the executive of this state, shall, by virtue of
the constitution of the United States, make a temporary appointment,
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of a senator, he shall deliver to such senator a credential under the
great seal of the state, certifying said appointment.
Sec. 6. This act shall take effect from and after the date of its commencement
of tuis act.
passage.

CHAPTER C.
AN ACT to authorize persons engaged in the United States Coast
Surrey, upon the Coast of California, to enter on Lands within this
State, for the purposes of said Survey ; to protect the Operations of
the same from. Injury and Molestation ; to ascertain the Mode of
assessing Damages caused to any Properly in the Progress of the
same, and to provide for the Punishment of Offenders against the
Provisions of this Act, and for other purposes.—[Passed April 2,
1852.]
The People of the Slate of California, represented in Senate and
Assembly, do enact as fallows :
Section 1. That from and after the passing of this act, any and Permission to
iin
n
n ent*r upon lands
every person employed under and by virtue of an act of congress of for the purposes
the United States, passed the tenth day of February, one thousand of surTojing'
eight hundred and seven, and the supplements thereto concerning the
United States Coast Survey, may enter upon lands and clear and cut
the timber, within this state, upon the same, and may erect any works,
buildings, or appendages requisite for the purpose of exploring, sur
veying, triangulation, leveling, or doing any other act requisite to
effect the object of said act of congress, without being considered as
a trespasser : Provided, no unnecessary injury be done thereto.
Sec. 2. That if the parties interested — namely, party or parties Adjudication
representing the government of the United States Coast Survey on °
"8e"
the coast of California, and the owners or possessors of the land so
entered upon, and to which damage may have been done, — cannot
agree together upon the amount to be paid for the damages caused by
doing any of the acts aforesaid, either of them may complain, in a
summary manner, to the nearest justice of the peace for the district
of the county where the damages may have been committed, who
shall associate with himself two disinterested freeholders of the
said county, one to be named by each party interested, who shall,
upon hearing the parties, and with or without view of the premises)
as they may determine, proceed to assess and award any damages
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which may have accrued to the owners or possessors of the land so
entered upon : Provided nevertheless, that the party complaining, as
aforesaid, shall serve upon the opposite party interested, ten days
notice, in writing, of the time and place where said complaint is to be
heard, and the name of the freeholder by him selected.
Report of
Sec. 3. That the said magistrate and freeholders shall, without un
magistrate and
proceedings
reasonable delay, file in the office of the clerk of the county court of
thereon.
the county where the said complaint may have been heard, a report
of their proceedings, which report shall be conclusive against the
parties, and be evidence of their assent to the same ; unless either of
them shall, within ten days after filing of the said report, file a gene
ral or special objection to the same in the office of the said clerk, of
which the other party shall have notice ; whereupon an issue shall
be made up and a trial had at the next term of the county court of
said county, in the same manner in which civil cases are tried ; ex
cept that the judgment shall be rendered and the damages assessed at
the first term.
Sec. 4. That any person so entering upon land, as aforesaid, for
Tender of
the purposes aforesaid, may tender to the party injured sufficient
amends for any damages done upon said land; and if, upon examination
before the justice of the peace and freeholders as aforesaid, or upon
trial before the county court, the damages finally assessed shall not
exceed the amount so tendered, the person who had so entered and
tendered the amount, shall recover his costs.
Justices' costs.
Sec. 5. That the justices of the peace and freeholders aforesaid,
upon complaint made to them as aforesaid, and decision given, shall
receive the same costs to which, by law, justices of the peace are en
titled in a civil case from summons to judgment ; and upon the trial in
the county court the costs shall be taxed by analogy to the bill of costs
in said court, established by law.
Sec. 6. That if any person or persons shall wilfully or wantonly
Intentional
damage.
injure, deface, or remove any instrument, signal, monument, building,
or any appendage thereto, used or constructed in the state of Cali
fornia, under and by virtue of the act of congress aforesaid, he and
they shall be liable to indictment for the same, under this statute, for
each and every offence, and upon conviction, shall be sentenced to pay
Tenalty.
a fine of two hundred dollars, one half of which shall go to the prose
cutor, and the remainder shall be appropriated according to the laws
of this state regulating the disposal of such fines, or shall be im
prisoned not more than one month, or both, at the discretion of the
court before which such conviction shall take place, and he and they
shall also be liable for all damages sustained by the United States
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of America, by reason of any such injury, defacement, or removal ;
to be recovered by action on the case in any court of competent juris
diction.
Sec. 7. This act shall take effect from and after its passage.
commencement
r
6
of
thin act.

CHAPTER
i

CI.

AN ACT giving the Consent of the Legislature of the State of
California to the Purchase by the United States, of Land toithin
this State for public purposes.—[Passed April 27, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. That the consent of the legislature of California be and For what
the same is hereby given to the purchase by the government of the parposes
United States, or under the authority of the same, of any tract, piece
or parcel of land, from any individual or individuals, bodies politic
or corporate, within the boundaries or limits of this state, for the
purpose of erecting thereon armories, arsenals, forts, fortifications,
navy yards, or dock yards, magazines, custom houses, light houses,
and other needful rpublic buildings or establishments whatsoever : and under
Proceeding*
the aci
all deeds, conveyances or title papers for the same, shall be recorded,
as in other cases, upon the land records of the county, in which the
land so conveyed may lie ; and in like manner may be recorded a
sufficient description, by metes and bounds, courses and distances, of
any tract or tracts, legal divisions or sub-divisions, of any public
land belonging to the United States, which may be set apart by the
general government, for any or either of the purposes before men
tioned, by an order, patent, or other official document or paper so
describing such land. The consent herein and hereby given being in
accordance with the seventeenth clause of the eighth section of the
first article of the constitution of the United States, and with the acts
of congress in such cases made and provided.
Sec. 2. The lots, parcels or tracts of land so selected, together Exempt from
• it
,
, i*
taxation.
with the tenements and appurtenances, lor the purposes before men
tioned, shall be held exempt from taxation by the state of California.
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CHAPTER CII.
AN ACT to grant the Right of Way to the United States for Rail
Road purposes.—[Passed May 1, 1852.]
Preamble.

Whereas, the interests of this state, as well as those of the whole
Union, require the immediate action of the government of the United
States for the construction of a national thoroughfare connecting the
navigable waters of the Atlantic and Pacific oceans, for the purposes
of the national safety, in the event of war, and to promote the high
est commercial interests of the republic, therefore,
The People of the State of California, represented in Senate and
Assembly, do enact as follows :

Atlantic and
Section 1. The right of way through this state is hereby granted
Pacific BaiiroaO, f,0 the United States for the purpose of constructing a rail road from
the Atlantic to the Pacific oceans.

CHAPTER CIU.
AN ACT to provide for the Public Printing.—[Passed April
29, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :

Advcrtine*for
proposals ; ,

Governor and
comptroller to
make the
contract.

Section 1. The office of state printer is hereby abolished.
Sec. 2. The printing of the laws and joint resolutions, and of the
journals of both houses of the legislature, and all other printing of
the senate and assembly, and the several offices and departments of
state, shall hereafter be done as follows : The governor and comp
troller of state shall give twenty days public notice, from and after
the adjournment of the session of the legislature, in two daily newfpapers in each of the cities of San Francisco, Sacramento and Stock
ton, that they will, on or before a day to be mentioned in said notice,
receive sealed proposals at the seat of government for the printing
provided to be done under this act, to be performed as hereinafter
provided. At the expiration of the time so mentioned, they will
open said proposals, and enter into a contract with such persons as
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shall make an offer or bid to do the said work at the lowest and most
advantageous terms for the state, who shall at the same time give
security within three days, in a bond to the state of California, in Amount,
the sum of twenty-five thousand dollars, with one or more sufficient
sureties acceptable to the governor and comptroller of state, which
contract shall be for the term of nine months from the first day of
May, one thousand eight hundred and fifty-two, and shall contain a
covenant that the contractor agrees to accept the prices therein pro
vided, as a just and full compensation for the work to be done.
Sec. 3. Said *proposals
shall state the price
of composition,
ot
r
1
*.
' in composition.
English, per thousand ems, on all journals, laws, messages, reports,
and other documents, in book form, printed on new and neat smallpica type, the page thirty-four ems wide and fifty-seven ems long, and
the same in Spanish. The price per thousand ems for rule-work and Law* in sPani»hfor figure-work, and for rule and figure-work in English, and the same Jjjjjj "s"™
in Spanish. The price per thousand ems for all bills and other docu- bui», etc.
ments printed with open lines like bills, the page forty-five ems smallpica wide, and seventy ems long the form : No blank pages to be Blank pages,
charged, except where necessary in making up. The price of press- p™88 workwork per token, of two hundred and forty impressions or less. The
price per ream for certificates, circulars, receipts, and other blanks, Wee of blanks,
for the several departments of state. The price of rule-work, of
figure-work, and of rule and figure-work on the same per quire. The
price per page for marginal notes, which shall be printed in a type Marginal notes,
not larger than minion, and not wider than six ems: the price per style of work,
page for folding, and also for folding and stitching, and for putting f^J^"4
up the laws and journals in blue printed paper covering. Said
printing to be done after the pattern, as to mechanical execution, of style of work,
the statutes of one thousand eight hundred and fifty-one, now in the
office of the secretary of state. No proposal shall be regarded, un
less it be accompanied by a sufficient guarantee, subscribed to by a Bids to a* .
guarantor of adequate ability, that the person making such bid or gu"™**i
proposal, will, if the same be accepted, enter into a contract, accord
ing to the terms thereof, and file the security required by law, in such
case, within the time above specified for that purpose; to which
guarantee a certificate shall be annexed by the district judge of the at™«ed by
district, where the guarantor resides, that the guarantor is a man of *t**ju<lBe"
property, and able to make good his guarantee : and the person ojt
persons so proposing, shall give to the state security to double Otaamount of said proposals, for the completion of said work, that they
will never call on the state for further remuneration, compensation, ,
30
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or reward. All journals, laws, messages, reports, and other docu
ments in book form, shall be printed solid.
Number of copies Sec. 4. There shall be printed of the laws and joint resolutions of
to be printed.
each session of the legislature, seven hundred copies in English, and
In Spanish.
of such laws as may be designated for publication in Spanish, three
hundred copies, which shall be delivered by the printer under this
Time allowed to act to the secretary of state, within sixty days after he shall have
complete print
received the certified copies thereof, from the secretary of state. Of
ing journals.
Number to be the journals of the senate and assembly, there shall be printed four
printed.
hundred and eighty copies in one volume or two, as may be required
Printing to be by the size thereof: Provided, that all printing ordered under this
done in the state.
act shall be executed within the state of California.
Printer to
Sec. 5. It shall be the duty of the printer, under this act, to pro
furnish paper.
vide for the state, under the direction of the secretary of state, a
sufficiency of paper of good quality for the printing to be done, as
herein provided : and his bills for the same, when allowed by the se
cretary of state, shall be audited by the comptroller of state, who
shall draw his warrants on the treasurer for the same, to be paid out
of any moneys therein not otherwise appropriated.
Sec. 6. The secretary of state shall deliver to the printer, under
The secretary of
state to furnish
this act, as expeditiously as possible, the manuscript copies of the
copies for
publication.
journals of both houses of the legislature, and of the laws and joint
Notes and
resolutions of each session, with full and proper indexes, appendixes,
marginal and side notes, prepared for publication. The copies of the
journals to be furnished to the secretary of state by the secretary of
the senate and clerk of the assembly, who shall receive the same com
pensation for making copies as is allowed to the secretary of state ;
and the secretary of state is hereby authorized to contract for the
making of such indexes, appendixes, marginal and side notes, with
some competent person, at a rate not exceeding two dollars a folio of
one hundred words.
Extra copies to
Sec. 7. The printer, under this act, shall, in addition to the copies
bills, etc., to be
bound.
of all bills, reports, messages, and other documents ordered to be
printed for the senate and assembly, print twenty-five copies extra,
which shall be bound up at the end of the session, by the secretary of
state, uniform with the journals : one cop}' shall be furnished to each
of the state officers, for his office, and to the president of the senate
and speaker of the assembly ; the residue shall belong to the state
library.
Distribution of
Sec. 8. The distribution of the volumes of the laws and of the
the laws and
journal.*.
journals shall be made by the secretary of state, as follows : One
copy to each officer of state, to each member of the legislature, to
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each district judge, to each district attorney, to each justice of the
supreme court, to each county clerk, to each county judge, and to
each senator and representative in congress from this state, to the
library of congress at Washington, and to the state library of each
state in the Dnion two copies ; and one copy of the laws to each jus
tice of the peace in each county; and one copy of the laws to each
county treasurer, county surveyor, county assessor, and sheriff of each
county that is now organized, or that may hereafter be organized,
and all other officers that may be created under the statutes of this
state, when, in the opinion of the secretary of state, they are entitled
to the same. The residue shall be placed in the state library until
otherwise disposed of by law.
Sec. 9. All copies of books furnished under this act, to any state, Distribution of
county, or judicial officers within this state, except members of the
ta Spani,blegislature, shall be for the use of the office of such officer, and shall
belong to said office. The distribution of the laws in Spanish shall
be made by the secretary of state, as follows : One copy to each
justice of the supreme court, to each district judge, to each county
clerk, to each senator and member of assembly in the counties of
Sonoma, Marin, Mendocino, Contra Costa, Santa Clara, Monterey,
San Luis Obispo, Santa Barbara, San Diego and Los Angeles, and to
each county judge in said counties. The residue shall remain in the
state library until otherwise disposed of by law.
Sec. 10. Upon the execution of any work under this act, the comptroller to
comptroller of state shall audit the bills therefor, and draw his war- for printing,
rant on the treasury for the amount, which shall be paid out of any
moneys not otherwise appropriated by law. The secretary of state
and the comptroller shall at any time reject altogether, or make a
deduction in the price of any work not done according to law, either
as to the manner of its execution or the time of its delivery.
Sec. 11. The contract made and entered into under the provisions contracts
of this act, is hereby declared to be non-transferable.
Sec. 12. "An Act to create the office of state printer, and define ah former laws
his duties," passed January eighth, one thousand eight hundred and the provisions of
fifty ; "An Act, defining the duties of state printer, and fixing his ' repealedcompensation," passed March ninth, one thousand eight hundred and
fifty ; "An Act to provide for the distribution of the journals, laws,
supreme court reports, and other documents," passed April twentysecond, one thousand eight hundred and fifty ; "An Act to amend an
Act defining the duties of state printer, and fixing his compensation,"
(passed March ninth, one thousand eight hundred and fifty,) passed
March twenty-fifth, one thousand eight hundred and fifty-one; "An
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Act to provide for the early publication of the laws of California,"
passed March thirteenth, one thousand eight hundred and fifty, and
all other acts and parts of acts inconsistent with the provisions of this
act, are hereby repealed.

CHAPTER CIV.
AN ACT concerning Jurors.—[Passed May 8, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
ARTICLE I.
THE QUALIFICATIONS AND EXEMPTIONS OF JURORS.
Qualifications of Section 1. A person shall not be competent to act as juror unless
jurors.
ke ^ Y\t%t, a citizen of the United States : Second, an elector of
the county in which he is returned : Third, over twenty-one and
under sixty years of age : and Fourth, in the possession of his natu
ral faculties : Fifth, nor shall any person be competent to act as juror
who has been convicted of a felony, or misdemeanor, involving moral
turpitude.
Peraon* exempt
Sec. 2. A person shall be exempt from liability to act as a juror,
T8OTTln!! " " ne ^e> First, a judicial officer : Second, any other civil officer of
jurors.
this state or of the United States, whose duties are, at the time,
inconsistent with his attendance as a juror : Third, an attorney or
counsellor : Fourth, a minister of the gospel or a priest of any
denomination : Fifth, a teacher in a college, academy, or school :
Sixth, a practicing physician : Seventh, an officer, keeper, or attendant
of an almshouse, hospital, asylum, or other charitable institution,
created by or under the laws of this state : Eighth, any person
engaged in the performance of duty, as officer, keeper, or attendant
of any county jail, or of the state prison : Ninth, a captain, master
or other officer, or any person employed on board of a steamer, vessel,
or boat, navigating the waters of this state, and keepers of public
ferries. (1)
Persons may be
Sec. 3. A person may be excused from acting as juror, when for
-excused.
any reason, his interests, or those of the public, will be materially
injured by his attendance, or when his own health or the death or
sickness of a member of his family, requires his absence.
(1) See Chap. 104.
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ARTICLE II.
MANNER OF SUMMONING, DRAWING AND FORMING (IRANI) JURORS.
Section 4. When, at any time, before the session of a court, author- Grand juries,
ized by law to inquire into public offences, by the intervention of a
grand jury, it shall appear necessary to the presiding judge, of said
court, that a grand jury should be summoned, or when a petition
signed by twenty or more electors of the county, asking that a grand
jury should be summoned, shall be presented to said judge, he shall,
in writing, order the sheriff of the county in which the court is to be
held, to summon such grand jury.
Sec. 5. Upon receipt of the order, as mentioned in the last sec- Mode of drawing
.
grand jurors.
tion, the county judge, county clerk and sheriff, shall immediately
proceed to copy from the assessment roll of the county, the names of
fifty persons, each name to be upon a separate piece or slip of paper ;
the ballots, so prepared, shall be placed in a box prepared by the
county clerk for that purpose, and said county clerk shall, in the ■
presence of the county judge and the sheriff, draw from the box the
names of twenty-four persons to serve as grand jurors until dis
charged by the court. The clerk shall keep a correct list of the
names, placed in the box. and the names of those so drawn, and the
list shall be signed by the county judge, the county clerk, and the
sheriff, and be filed in the clerk's office. It shall also be the duty of
the sheriff, upon receipt of the order, to post written notices of the
time and place of the drawing, provided in this section, in three of
the most public places in the town or city, in which the court is to
be held ; such notice shall be posted at least one week before such
drawing.
Skc. 6. After the drawing, the clerk shall make a certified copy of J"^™^*
the list mentioned in the last section, and deliver the same to the writing,
sheriff. It shall be the duty of the sheriff, upon receipt of such list,
to proceed to summons the persons mentioned therein, to attend the
court, by giving written notice to each of them, personally, or by
leaving such notice at his place of residence, with some person of
suitable age and discretion.
Sec. 7. The sheriff shall also return in the list to the court, at its sheriff to make
opening, specifying the persons summoned, and the manner in which
each was notified.
Sec. 8. At the opening of the court the list shall be called over Jnror« to be
and the court may impose a fine, not exceeding one hundred dollars,
for each day a grand juror shall, without cause, neglect to attend.
30*
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If, however, the notice was not personally served, the fine shall not be
imposed, until, upon an order to shew cause, an opportunity has been
offered to the juror to be heard.
Sec. 9. When, of the persons summoned, not less than seventeen
and not exceeding twenty-three attend, they shall constitute the
grand jury. If, of the persons summoned, less than seventeen at
tend, they shall be placed on the grand jury, and the court shall order
the sheriff to summons from the body of the county and not from the
by-standers, a sufficient number to complete the grand jury.
Sec. 10. If a challenge to the panel or to an individual grand
juror, or if, and as often as it becomes necessary, from any other
cause, the court may order the sheriff to summons immediately, or
for a day fixed, from the body of the county, but not from the by
standers, a sufficient number of persons to complete the grand jury,
or to form a new grand jury as the case may be.
Sec. 11. If the judge of the court, as provided in section four of
this act, shall not deem it necessary that a grand jury shall be sum
moned, or if the petition, therein mentioned, shall not be presented,
and if, after the commencement of the session ofthe court, it shall appear
proper to said judge that a grand jury should be summoned, he shall
cause an order to be entered upon the minutes of the court, ordering
the same, and a copy of such order shall be delivered to the sheriff.
Sec. 12. It shall be the duty of the sheriff, upon receipt of the
order mentioned in section eleventh, to proceed immediately and
summon twenty-four persons from the body of the county but not
from the by-standers, to appear beiore the court at the time men
tioned in said order ; the summons shall be served in the same man
ner as provided in section sixth of this act.
Sec. 13. The grand jury, provided for in the last section, shall be
subject to the provisions of sections nine and ten, of this act. It shall
be drawn and may be completed in the same manner, and the jurors
who shall be absent, without cause, shall be subject to the fine, as
provided in section eight, and the said jury shall be as competent, in
all respects, as if summoned before the session of the court.
ARTICLE III.
TRIAL JURORS AND THE FORMATION OF TRIAL JURIES AND JURIES OF
INQUEST.

Trial juries.

Sectio* 14. A trial jury shall be drawn for every general term of
the district court, and for every term of the court of sessions held for
criminal business.
andwd^,wn.°ned
Sec- 15- ^ trial jurors for
district court and court of ses
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sions shall be drawn and summoned in the same manner as grand
jurors are required to be summoned by this act, and the provisions
of article second of this act, as to the formation of grand juries, and
the imposition of a fine upon grand jurors for non-attendance, when
summoned, shall apply to the formation of trial juries in those courts,
the word " trial " being substituted for " grand " in the sections of
that article, and except that no trial jury shall consist of more than
twelve jurors.
Sec. 16. When, from any cause, it shall become necessary during The court may
the term, the court may order the sheriff to summon either immediate- summoning of a
ly or for a day fixed, from the citizens of the county but not from the tn^Vommenceby-standers, a sufficient number of persons to complete the trial jury, mentoftermor form a new trial jury, as the case may be. The persons thus sum
moned shall be as competent trial jurors, in all respects, as if drawn
and summoned before the commencement of the term.
Sec. 17. The trial juries for the superior court of the city of San Trial juries (or
Francisco shall be formed in the manner prescribed in the seven suo- courtesan
«.
Francisco.
ceeding sections.
Sec. 18. On the first or any subsequent day of the term, and Ho* t
as often as it may be necessary, the said superior court shall by entry on
its minutes direct an order to be issued to the sheriff of the county of
San Francisco, to summon from the citizens of the city of San Fran
cisco, not less than twenty-four nor more than forty-eight persons to
appear forthwith, or at such time as may be named.
Sec. 19. The clerk of said court shall issue the order, and the sheriff to i
return.
sheriff shall execute and return it at the time specified, with a list of
the persons summoned ; if he has been unable to summon the whole
number, in the time allowed, he shall return the order with the list
of the names of the persons so summoned.
>
Sec. 20. The court may, in its discretion, enlarge the time of the The court may
return and direct the sheriff to summon the whole number, or may ofreturn.0' °
proceed to empannel the jury or juries from the number summoned.
Sec. 21. Upon return of the order or upon the expiration of the court may com_
*
*
pel attendance.
further time allowed, the names of the persons summoned shall be
called and the court shall proceed to empannel a jury or juries ; if any
person summoned fails to attend, without reasonable excuse, the court
may impose a fine upon him not exceeding one hundred dollars, and
may compel attendance by attachment.
Sec. 22. The clerk shall prepare separate ballots, containing the 3™i™ or»lra
names of those in attendance, and deposit them in a box ; he shall
then in open court, draw from the box twelve names, and the per
sons so drawn shall form a trial jury. If the court so direct, he
shall continue the drawing until a second jury is drawn. When two
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juries are drawn, the court may direct at what time they shall each
attend.
Others may be
Sec. 23. If there be not a sufficient number of the persons sum
summoned.
moned to form one jury, or if required, two juries, the court may
direct others to be summoned.
Sec. 24. At the end of the first week of the term, or at any sub
Discharge of
juries.
sequent time, the court may discharge the whole jury, and if there
be two juries in attendance, may discharge one or both of them ; and
when a jury is discharged, another may be formed in the same man
ner as herein prescribed.
Juries for county Sec. 25. A trial jury shall be summoned for the county court, and
and probate
courts.
for the probate court, whenever specially ordered by those courts.
The trial jurors shall be summoned and the trial juries formed in the
same manner as trial jurors are required to be summoned, and trial
juries are required to be formed by this act, for the superior court of
the city of San Francisco, except that the jurors for those courts
shall be summoned from the citizens of the county. All the provis
ions of this act as to jurors for the superior court, the imposition of
a fine for non-attendance, the summoning of a new jury, etc., shall
apply to juries summoned for the county court, and for the probate
court.
Recorders',
Sec. 26. A trial jury shall be summoned for a recorder's court,
justices', and
mayors' court. and for a mayor's court, from the citizens of their respective cities,
and for a justices' court from the citizens of its city or township,
whenever specially ordered by those courts. The jurors for a record
er's or mayor's court shall be summoned by the marshal of the city
within which the court is established, and the jurors for a justice's
court shall be summoned by its constable.
The gameSec. 27. The officer shall return to the court a list of the names of
the persons summoned, with his certificate of the names of service ;
the list shall be called over at the time appointed for the trial. If a
sufficient number of competent and indifferent jurors do not attend, or .
if any of them shall be excluded, exempted, or excused, from any
cause, the justice, recorder or mayor, as the case may be, shall direct
the officer to summon others from the vicinity, but not from the by
standers, sufficient to complete the jury.
Sec. 28. The justice, mayor, or recorder, before whose court jurors
Fines.
are summoned, may impose a fine not exceeding fifty dollars, for the
neglect of a juror, without reasonable cause, to attend.
Sec. 29. The officer before whom a jury of inquest is summoned,
Jury of inquest.
may impose a fine upon a juror for non-attendance, in the same man
ner and subject to the same conditions as jurors may be fined for nonattendance in a justice's court.

>
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Sec. 30. The act entitled "An act concerning Jurors." passed Former act
repealed.
April twenty-eighth, one thousand eight hundred and fifty-one, and
the act entitled "An act to exempt fire-men from militia service and
jury duty," passed January twenty-eighth, one thousand eight hun
dred and fifty-one, arc repealed.
Sec. 31. This act shall take effect from and after the first of May,
commencement
J ' of
this act.
one thousand eight hundred and fifty-two.

CHAPTER CV.
AN ACT to exempt Firemen from Militia Service and Jury Duty.
—[Passed March 25, 1853.]
The People of the State of California, represented in Seiuite and
Assembly, do enact as follows :
Section 1. The officers and members of any fire company, regu- Firemen exempt
ii
, ,
,
„
.
.,,
from military
larly attached to the fire department, of any city, town or village andjury duty,
within the state, organized according to ordinance of such city, town
or village, shall be exempt from militia service and jury duty, except
as hereinafter provided.
Sec. 2. The officers and members of any company in said fire de- The same,
partment shall be exempt from military duty, except in case of war,
invasion, or insurrection.
Sec. 3. It shall be the duty of each person claiming exemption J^jjUJJ^^,"'
from military or jury duty, under the provisions of this act, to pro
duce, if required by the officer serving a jury or militia notice, a cer
tificate of his active membership to the fire department or company
to which he is attached, signed by the chief engineer, secretary of the
board of delegates of the fire department, foreman of the company,
or chief magistrate of the city, town or village.
Sec. 4. The officer serving the jury summons or militia notice, may Duty of offlccr in
i
-fiio
serving notice.
require the oath of the party summoned or notified, before any mag
istrate, that he has not resigned, been expelled, or forfeited his mem
bership of the company or department, since the date of his certifi
cate.
Sec. 5. There shall not be allowed to any engine company more Number of
than sixty-five certificate members; to any hose company more than company,
twenty-five certificate members ; to any hook and ladder companies
more than sixty-five certificate members.
Sec. 6. Any member who shall have served as an active fireman Time ofserrice.
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for the period of five years, and shall produce a certificate of the
same, signed by the chief engineer, secretary of the board of dele
gates of the fire department, or other officers to whom such duty may
Exempt firemen. be assigned, shall be entitled to receive a certificate as an exempt
fireman, which shall forever release him in this state from jury duty
or militia service.
oltaacT9 °nder ^EC' ^' J^ Persons wn0 have served as active firemen in compa
nies duly organized according to the provisions of this act, subse
quent to the first day of January, Anno Domini, one thousand eight
hundred and fifty-three, shall be entitled to date their term of five
years service from the date of their becoming certificate members :—
Proviso.
Provided, that the service that shall entitle such person to the exemp
tion herein provided, shall not date prior to the first day of January,
one thousand eight hundred and fifty-three.
5 ssl'SraSSoo. Sec- 8 The fire department of the city of San Francisco shall at
or Sacramento, no time be allowed more than twenty companies; the city of Sacraor Maijiviiie. mento more than ten companies : the city of Marysville more than
or Stockton.
five companies; the city of Stockton more than five companies. Nor
shall there be allowed in any other cities, towns or villages more than
one company for each one thousand inhabitants : Provided, always,
other cities, etc. that one company shall be allowed in any city, town or village where
the population is less than one thousand.

CHAPTER CVI.
AN ACT to authorize the Mayor and Common Council of the City
of Sacramento to contract for supplying the City with Water.—
[Passed May 3, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
The city council
Skction 1. The mayor and common council of the city of Sacra5 the neccssa- mento are hereby authorized and empowered to contract, by special
IT
ordinance, in such manner and form as they may choose, with any
association, person or persons, to supply the said city with water.
Any contract or contracts so made and entered into, shall be valid
and binding in law.
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CHAPTER CVII.
AN ACT creating the office of Clerk of the Eecorder's Court of the
City of Sacramento.—[Passed May 1, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. That the recorder of tho city of Sacramento may have Recorder may
power to appoint a clerk, to be styled the " Clerk of the Recorder's *ppolnt * clor'
Court," who shall be paid for his services by the recorder, as he may saury
agree with the said clerk.
Sec. 2. The said clerk, when so appointed, shall have power to is- Powers and
eue all writs which the recorder may order ; to administer all oaths
known to the law ; to keep a docket or record of the proceedings of
the said court, and generally to do and perform all duties properly
belonging to the office of clerk of said court.

CHAPTER CVIII.
AN ACT to provide for the Construction of Telegraph Lines within
the State of California—[Passed May 3, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The right and privilege is hereby granted to Oliver E. J^"^"1
Allen and Clark Burnham, or their assigns, to construct and put in
operation an electro-magnetic telegraph line, from the city of San
Francisco to the city of Marysville, by the way of the cities of San
Jose, Stockton and Sacramento, with right of way over any lands be- Rights and
privilcc^c^
longing to this state, and on or along any streets, roads or highways,
or across any stream or streams : Provided, they do not obstruct the
same, and no person or persons shall be allowed to locate, or con
struct, or run any telegraph line, or any portion thereof, within half
a mile of the line or route selected by the said Allen and Burnham or
their assigns, except that when within half a mile of any incorporated
city, the proprietors of any similar line of telegraph, may enter said Duty 0fgrantee.i.
city and depart therefrom, making their station therein, within twenty
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yards of the station of said Allen and Burnham, or their successors,
for the term of fifteen years : Provided, that the said above named par
ties, or their assigns, shall, within eighteen months from the passage
of this act, construct and put in . operation a telegraph line from the
city of San Francisco to the city of Marysville, by the way of San
Jose, and Stockton, and Sacramento : Provided, also, that this act
Obligations.
shall not prohibit the construction of local side lines. But lines
shall not be constructed nor offices established so as to do business di
rectly or indirectly between the cities aforesaid ; but side lines may
establish offices in said cities for the transmission of communications
to and from the main line. This line shall be bound to do the busi
ness of said lines, and to transmit all despatches in the order in which
they are received, under the penalty of one hundred dollars, to be re
To the public covered, with costs of suit, by the person or persons whose despatch is
postponed out of its order, as herein prescribed : Provided, however,
that an arrangement may be made with the proprietors or publishers
of newspapers for the transmission, for the purpose of publication, of
intelligence of general and public interest out of its regular order :
and provided, further, that preference may be given to sheriffs and
other civil officers for the transmission of intelligence for the detec
tion and capture of criminals.
law not
Sec. 2. No existing law shall be so construed as to conflict or in
terfere with the provisions of this act : Provided, that the owners of
this line shall at all times conform to the present law of the state
concerning telegraph companies, so far as it relates to the transmis
sion of messages.
Revenue to state. Sec. 3. From and after three years from the completion of said
telegraph lines, said Allen and Burnham, or their assigns, shall paj
to the treasurer of state three per cent, of the net proceeds of said
line, which payment shall be made on the first Monday of May in
each year.
fines'"88 «oa
Sec. 4. Any person or persons who shall unlawfully and intention
ally injure, molest or destroy any of said lines, posts, wires, pins, or
the materials or other property belonging thereto, shall, on conviction
thereof, be deemed guilty of a misdemeanor, and be punished by a fine
not less than three hundred dollars, nor more than one thousand dol
lars, or by imprisonment in the county jail not to exceed one year, or
by both such fine and imprisonment for each offence, and shall be lia
ble, to the party injured, in a civil action, for double the amount of
damages sustained.
Repeal of this
Sec. 5. Any future legislature may alter, amend, or repeal this
Ion.
act, upon the petition of a majority of the voters of the counties
through which the line may pass.
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Sec. 6. Nothing in this act shall be so construed as to prevent the Mining of thi»
construction of a telegraph line between the Atlantic and Pacific.

CHAPTER CIX.
AN ACT concerning the Offices of Comptroller and Treasurer of
State. (1)—[Passed May 3, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Section 1. That hereafter it is required of all persons to whom
any warrant on the treasurer of state is issued, by the comptroller,

traMfcraw'P

before such warrant shall constitute an indebtedness against the state, m'nt'ofatate"
such warrant shall be presented to the treasurer, who shall, if it be a treuurerlawful warrant, endorse the same on the back, officially, with the date
of such endorsement, made by him, and no transfer shall be valid
■without such endorsement.
Sec. 2. It is hereby made the duty of the treasurer to keep a proper PjJ*^
book for the register of such warrants as are required to be endorsed
by him, by the foregoing section, and such register shall contain the
date of the endorsement, the name of the person to whom issued, the
amount, the number, and for what purpose issued.
Sec. 3. This act shall take effect from and after its passage.
oft^a""

CHAPTER CX.
AN ACT authorizing the Comptroller of State to sue and prosecute
County Treasurers and other Officers charged with the Collection
of State Revenue, who have failed or refused to discharge their
Duties. (2)—[Passed March 3, 1852.]
The People of the State of California, represented in Senate a?id
Assembly, do enact as follows :
Section 1. In all cases, where, in the judgment of the comptroller n«'y ofoomp.
....
tooller wheo
of state, any county treasurer, or other person charged with the collec- collecting offim*
tion of state revenue, shall be guilty of conduct tending or designed to fr»ud.
( I ) fioi: ante, pages 72, 75.
31

(2) Sec ante, page 72.

362

COMPILED LAWS OF CALIFORNIA.

cheat or defraud the state out of revenue, he may in person repair to
the residence of such treasurers or other officers charged with the col
lection of state taxes, and then and there examine his or their hooks,
papers, accounts and records, pertaining to the collection of state
revenue, with a view to ascertain whether any received properly, be
longing to the state, is in his or their hands due the state and unpaid,
and if, in his judgment, said treasurer or other person charged with
the collection of such revenue, has been guilty of fraudulent conduct
in reference to his or their duties, he shall call to his aid the district
May obtain
attorney, or such other counsel as he may designate, and institute all
such legal proceedings, warranted by law, to secure and enforce the
collection of any and all revenue due from such delinquent or delinAttorncy general. qUents. Or said comptroller may require the attorney general to do
and perform the matter herein enjoined on said comptroller.
fraua'fetc*
Sec. 2. If any county treasurer or other officer charged with the
collection of state revenue, shall fail or refuse, when called upon, to
permit the comptroller or attorney general to inspect his books, papers,
receipts, and records, pertaining to the collection of state revenue, he
Misdemeanor. or they gjjaU be deemed guilty of a misdemeanor, and on conviction,
in any court of competent jurisdiction, by presentment or indictment,
shall be fined in any sum not less than one hundred dollars, nor more
than five thousand dollars, or be imprisoned in the county jail, not
less than ten days nor more than six months, or by both such fine and
imprisonment in the discretion of the court or jury trying the same.
ofThe™tCmcnt
Sec- 3- This act sha11 be in force from and after its passes.

CHAPTER CXI.
AN ACT regulating the Duties of Harbor Master of the Port of
San Francisco.—[Passed May 1, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
retion by the
Section 1. The qualified electors of the city of San Francisco, shall,
op'"
at their annual charter election, elect by ballot a harbor master for
the port of San Francisco, who shall hold his office for one year from
the first day of January next succeeding the election, or until his
successor is qualified. Before entering upon the duties of said office,
the harbor master shall execute a bond to this state, with two suffi
cient sureties, to be approved by the mayor of said city, in the sum
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of ten thousand dollars, conditioned for the faithful and impartial ful
filment of the duties required by this act, and shall also take an
oath truly and faithfully to execute the same.
Sec. 2. If a vacancy occurs in the office of harbor master, it shall vacancy,
be filled by appointment by the governor until the next regular elec
tion.
Sec. 3. The harbor master shall have power to appoint a deputy, ^J„ty "PPoin
for whose acts he shall be responsible on his official bond.
Sec. 4. The harbor master shall have full authority to regulate ^'^*rcf hnr'""
and station all ships, steamers, and other craft in the harbor of San
Francisco, and to remove from time to time such ships, steamers, and
other craft, as are not engaged in receiving or discharging cargo. As
to the fact of their being fairly and bona fide employed in discharg
ing or receiving cargo, the harbor master shall be the sole judge.
But any party aggrieved by the decision of the harbor master, may
bring suit against him for damages in the district or superior court,
and shall have judgment according to the evidence.
Sec. 5. If any master or other person having charge of any ship, JJ2Jj.t** f
steamer, or other .craft, shall refuse or neglect to obey his directions, in
any way pertaining to his regulations of the port, such master or
otherperson so offending, shall forfeit and pay the sum of three hundred
dollars, to be recovered with costs of suit before the recorder of the
city of San Francisco, by an action in the name of the harbor master,
who shall be a competent witness in the case. All sums recovered
under the provisions of this section, shall be paid over to the treasur
er of the state marine hospital, at San Francisco, for its use and
benefit.
Sec. 6. The harbor master shall have power to demand and receive
from all masters, consignees, or owners of all vessels entering the port
of San Francisco, four cents per ton, to be computed from her register
or enrollment at the custom house : Provided, that on all steamers
and sail vessels, plying between San Francisco and other ports coast
wise, the following fees and no other, shall be chargeable : On all
under one hundred tons, two dollars ; on all over one hundred and
under three hundred tons, four dollars ; on all over three hundred
and under one thousand tons, eight dollars ; and on all over one
thousand tons, ten dollars.
Sec. 7. The harbor master is authorized and empowered to hear Cases of collision,
and determine any controversy in cases of collision, which may be
submitted to him by consent of the parties interested; and when
damages are allowed by him not exceeding three hundred dollars, his
decision shall be final. For the determination of any such question
he shall be entitled to the sum of ten dollars.
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Kera payable
Sec. 8. The fees of the harbor master shall be payable at his office,
within forty-eight ,
hour*.
within forty-eight hours after the vessel has been entered at the cus
tom house. If not paid within this time, double the amount of fees
shall be charged, and may be recovered by action in the name of the
Penalty.
harbor master in the recorder's court of the city of San Francisco,
with costs of suit. When double fees are collected, one-half shall be
paid over to the treasurer of the state marine hospital, at San Fran
cisco, for its use and benefit.
Harbor master's
Sec. 9. It shall be the duty of the harbor master to superintend
' "'J
and enforce the execution of all laws of this state and ordinances of
the city of San Francisco, not conflicting with said laws in relation
to the removal of obstructions from the harbor, the cleaning of the
docks and wharves, and the prevention and removal of nuisances in
or upon them. He shall take in charge all abandoned vessels, all
sunken water craft, and all boats picked up adrift, and place the
same in safety. After which, he shall advertise for one week the
full particulars pertaining to the same, and require all parties inter
ested to come forward and make good their claims within twenty days.
If claimed within twenty days after the advertisement, such property
shall be delivered to the owner on payment of all costs of securing
and removing it. If not claimed within that time, or if the owner
fails to pay said costs, such property shall be sold by the harbor
master, and the proceeds, deducting all costs and expenses, shall be
paid to the owner ; or, if not claimed, to the treasurer of the state
marine hospital, at San Francisco, for the use of the hospital,
tontiieting laws
Sec. 10. The act regulating the duties of harbor master of the
repealed.
^
Francisco, and for other purposes, passed March eleventh,
one thousand eight hundred and fifty, is hereby repealed. But this
repeal shall not effect the right of the present incumbent of the office
of harbor master, elected under said act, to hold and enjoy said office
and to exercise the powers conferred, and to claim and receive the
compensation allowed by this act, nor to effect anything heretofore
done or right acquired, or action or proceeding commenced under the
provisions of the act which is repealed.
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CHAPTER CXII.
AN ACT to Fund the Floating Debt of the County of San Fran
cisco.—[Passed May 4, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Section 1. The county of San Francisco is hereby authorized to Appointment »r
conumflaionera.
fund its floating debt, as hereinafter provided, and for this purpose
S. R. Harris, F. D. Kohler, and Otto Frank, are hereby constituted
and shall be known as the commissioners for funding the floating debt
of the county of San Francisco, with the powers hereinafter enume
rated : they shall organize their commission by the appointment of a
president and secretary from their own body, and shall hold office Term of office,
until the first day of July, one thousand eight hundred and fitythree, when the commission shall cease and terminate.
Sec. 2. The said commissioners shall have power to issue, on the Power to i»ae
,*
certificates of
part of said county, certificates of stock, bearing date as of the first stock,
day of July, one thousand eight hundred and fifty-two, for an amount
equal to the aggregate amount of the floating debt of the county of
San Francisco, which shall be due, or the consideration whereof shall
have accrued on or before the first day of May, one thousand eight
hundred and fifty-two, (not to exceed, however, the sum of four hun
dred thousand dollars,) said certificates shall be in such form as the Form,
said commissioners shall prescribe, and shall be signed by each of the
said commissioners, and each and every certificate to purport in sub
stance as follows, namely : That the county of San Francisco owes to
the holder thereof a sum, to be expressed therein, not less, however,
than one hundred dollars, bearing an interest of seven per cent, per
annum. The said interest to be payable half-yearly, upon coupons,
annexed to such certificates, and the principal sum to be redeemable
within ten years after the date of such certificate j the coupons for the
payment of such certificate shall be signed by the secretary of said
commissioners, and annexed to and delivered with each certificate.
Sec. 3. It shall be the duty of said commissioners to furnish to the Duty of
....
a ii>
_ _
_
eomnussfoneBj.
county assessor, within the ten days following the first day of July,
one thousand eight hundred and fifty-two, a statement of the amount
of bonds issued in virtue of this act, and of the amount of interest
annually accruing on the same, and it shall be the duty of said asw
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sessors, in completing their assessment list, to include the amount of
said interest with other sums now authorized by law, to be raised
thereon, and also an additional assessment of one-eighth of one per
cent., to be set apart and appropriated in a manner as hereinafter pro
vided for, for the gradual extinguishment of the certificates or bonds,
issued by virtue of this act.
Interest on
Sec. 4. Of the moneys received by the county treasurer, arising
bonds.
out of the taxes annually assessed and collected, there shall be first
set apart and exclusively appropriated an amount sufficient to meet
the interest due on the bonds, by the commissioners, and no other
payment shall be made from the county treasury until such an
amount is secured.
Duty of countj
Sec. 5. On the tenth day of January, one thousand eight hundred
and fifty-three, and thereafter, every six months, it shall be the duty
of the county treasurer, to appropriate all moneys in his hands, aris
ing out of the one-eighth of one per cent, authorized by this act, to
be assessed as a sinking fund, to the redemption of the bonds or cer
tificates issued by the commissioners, and he shall redeem said bonds
or certificates by public auction, previously giving ten days notice
thereof, in two newspapers published in San Francisco, the advertise
ment to set forth the amount in his hands for that purpose, and he
shall accept such bids as shall secure the cancellation of the greatest
amount of stock.
Sec. 6. It shall be the. duty of the county treasurer to cause the
Payment of
interest, becoming due on the bonds issued by the commissioners, to
be paid at some respectable banking house in San Francisco ; and he
shall, prior to said interest becoming due, deposit the money received
for that purpose, as provided for in section four : Provided, no charge
is made for such agency.
Sec. 7. Any person holding indebtedness of any character against
County
Indebtedness. the county of San Francisco, contracted for prior to the first day of
May, one thousand eight hundred and fifty-two, and certified to by
the present president of the board of supervisors of said county, as
haying been legally authorized, shall have the privilege of receiving,
in lieu thereof, seven per cent, bonds or certificates, as provided for
in section two : Provided, said parties, holding evidences of the coun
ty's indebtedness, certified to as above, shall present them for funding
at the office of the commissioners within six months after the passage
of this act.
Sec 8. On the tenth day of July, one thousand eight hundred and
Duty of
fifty-three, it shall be the duty of the commissioners appointed by this
act, to turn over to the board of supervisors of the county all the
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books and papers belonging to the commission, and all scrip and oth
er evidences of the county indebtedness, (for which bonds have been
issued,) duly cancelled, accompanied with a report, setting forth the
amount of indebtedness cancelled by them, by issue of bonds, and the
interest thereon, and the amount of bonds issued : Provided, that the
three per cent, per month scrip shall not be certified nor funded until
courts of competent jurisdiction shall have decided said three per
cent, scrip to be a legal debt against the county.
Sec. 9. Upon completion of the duties imposed on the commission- compensation of
era by this act, the secretary shall be entitled to the sum of fifteen commissioners,
hundred dollars, which sum shall include all expenses of office rent
and clerk hire ; and the two other commissioners shall be entitled to
the sum of five hundred dollars each, and the county treasurer is here
by directed and required to pay to the said commissioners said
amount out of the first moneys in his hands, also all the incidental
expenses of the board : Provided, the same does not exceed the sum
of one thousand dollars.
Sec. 10. Any vacancies occurring in the board shall be supplied by vacancies,
others appointed by the board of supervisors of the county ; and the
commissioners, before entering upon the duties of their office, shall
give a joint and several bond in the sum of twenty-five thousand dol
lars, for the faithful performance of the trust imposed on them, and
deposit the same with the board of supervisors for the county.
Sec. 11. The board of commissioners hereinbefore appointed, shall commissioners
.
**
to advertise.
immediately advertise in two or more public newspapers, for the sur
render and liquidation of the three per cent, per month scrip ; after
the expiration of six months from the date of the advertisement, said
scrip shall cease to bear interest.
CHAPTER CXIII.
AN ACT defining the Duties of the Clerk of the Superior Court of
the City of San Francisco.—[Passed May 3, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The clerk of the superior court of the city of San Tne clerk ma;
Francisco may appoint one or more deputies, who shall have the same ,'PP<>mt<leI,u,
power in all respects as their principal ; the appointment shall be in
writing, signed by said clerk, and shall be filed in the office of the
recorder of his county; he may revoke the appointment of any
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deputy at will, by writing, filed in the same office. Each deputy, be
fore entering on his duties, shall take the oath of office, which shall be
endorsed on his appointment.
Bonds.
Sec. 2. The said clerk may take from each of his deputies a bond,
with sureties for the faithful performance of his duties; but the
clerk and his sureties, on his official bond, shall be liable for all the
official acts of each deputy.
au process »hau
sEC. 3. All process issued by any deputy clerk, shall be issued ia
issue in name of
*
* * * *
the clerk.
the name of the principal.

CHAPTER CXIV.
AN ACT concerning ToU Bridges. (1)—[Passed May 1, 1851.]
The People of the State of California, represented in Senate and As
sembly, do enact as follows :
No unlicensed
person to take

when license
may issue.

The like.

The like.

Section 1. No person shall demand or receive compensation for the
usg o^
bridge as a publio highway ; nor set up, and keep on any
private road a toll bridge, ferry, or constructed ford, so as to receive
any remuneration or promise of remuneration for crossing the same,
unless authorized so to do by license from the court of sessions of
the county within which such bridge is in whole or in part situated,
Sec. 2. No license shall be issued as aforesaid unless it shall first
,
.
have been made to appear to the satisfaction of the court of sessions
that such bridge is necessary for the accommodation of the public, and
is made or will be made of substantial and durable materials, and at
least ten feet in width ; except as hereinafter provided ; railed in
with a good and substantial railing at least four feet high.
Sec. 3. The court of sessions of any county shall issue no license
as aforesaid unless application for the same shall have been filed in
said court at least ten days previous to the time of issuing such li
cense ; and unless it shall have been made satisfactorily to appear to
the court aforesaid, that written notices of such intended application
shall have been posted up in at least three public places in the town
ship in which such bridge is in whole or in part located, for at least
thirty days previous to such application.
Sec. 4. No license shall be granted as aforesaid, until the per
son praying for the same shall have filed, in the court of sessions,
(1) See ante, page 307.
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a bond in the penal sum of ten thousand dollars, payable to the state
of California, with sureties to be approved by said court, conditioned
that he will at all times keep such bridge in good repair, and suita
ble for its purposes ; and conditioned further that the obligor will
pay to any person hindered, delayed, or injured, by reason of any
defect, or insufficiency, or want of suitable repair in said bridge, all
damages that such person may recover therefor, in any court compe
tent to try such action.
Sec. 5. Any person injured, delayed, or hindered, through any ^'j^^Jjf
defect, insufficiency, or want of necessary repair in such bridge, shall of bridge, etc.
have a right to sue for and recover of the person having a license
therefor, such damages as he may thereby have sustained, in any
court competent to try the same.
Sec. 6. No license shall be issued for any bridge or ferry, within No bridge, etc.,
one mile immediately above or below any licensed bridge, or any within one mile
bridge chartered by the legislature of the state ; or any bridge established,
erected in pursuance of an act of the legislature, approved April 22d,
eighteen hundred and fifty, entitled " An Act concerning Corpora
tions," unless the situation of a town or village, the crossing of a
public highway, or the intervention of some creek or ravine, shall
render it necessary.
Skc. 7. Any person who shall violate the first section of this act p™«i{r for
' 1
_
t
violating
shall be deemed guilty of a misdemeanor, and may upon conviction »cctioU i.
be punished by fine, not exceeding for the first offence, five hundred
dollars, and for the second offence, in addition thereto, by imprison
ment not to exceed thirty days ; and in any case where persons allow
travellers to cross streams by ferries or bridges, contrary to the pro
visions of this act, it shall be the duty of the court of sessions of
that county, on the application of a keeper of a licensed bridge or
ferry, to issue a writ of injunction to stop such trespass.
Sec. 8. This act shall not affect the right of persons owning and Certain bridges
building toll bridges erected or licensed heretofore by order of the
court of sessions of any county within this state.
Sec. 9. The court of sessions shall establish the amount of tolls to Amount of toil,
be charged or received for crossing all licensed bridges ; which in all
cases must be equitable and equal.
Sec. 10. The rprovisions of section second of this act shall not Section
to apply2,tonot
apply to bridges that have been built and licensed heretofore, by order certain bridges,
of the court of sessions of any county within this state ; nor shall it
prevent the court of sessions upon application to license the erection
of bridges across mountain streams where it is impracticable to travel
with wagons, of such dimensions as the court in its discretion may
determine.
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Account of
Sec. 11. The owner or occupant of any toll bridge, licensed under
receipts for toll
this act, shall enter, in a book kept by him for the purpose, an account
to be kept
of the daily receipts of such bridge ; which book shall be at all times
open to the inspection of the court of sessions of the county, from
which license as aforesaid may have issued. At the expiration of
three months from the date of said license, and at the expiration of
each successive period of three months, said owner shall file with the
clerk of the court aforesaid a transcript of said account of receipts,
verified by the oath of the person who shall have kept the account
aforesaid, and shall at the same time file with the clerk the receipt
of the treasurer of the county, entitled to the same for the payment
of five per cent, of said receipts into the treasury aforesaid ; and such
licenses shall be suspended until payment as aforesaid shall have been
made ; and no license shall be in force for a longer period than one
year from the issuing thereof. The provisions of this section shall
also apply to all toll bridges now licensed by any court of sessions as
aforesaid.
Sec. 12. In no case whatever shall either of the judges of the
Members of
sessions not to court of sessions, of any county, be personally interested, directly or
be interested
in any bridge. indirectly, in any bridge, ferry, or other crossing situated within the
county in which they sit as judges, nor shall they in any manner re
ceive any profit arising out of any such bridge, ferry, or crossing,
without license has first been granted to either or all of said judges
by the district court.
Appeal from
Sec. 13. That when the court of sessions refuse to grant a license
decision of
to any person to build a bridge, the person making such application
sessions.
shall have the right to apply to the district judge for such license,
and the district judge may in his discretion grant such person license
for good cause shown.
Sec. 14. The provisions of this act shall not be applicable to
Bridges in cities.
bridges and ferries within the limits of an incorporated city.
When act to
Sec. 15. This act shall take effect and be in force from and after
take effect.
thirty days after its passage.
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CHAPTER CXV.
AN ACT concerning the Costs of Criminal Actions removed before
^.—[Passed April 29, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. In every case where a criminal action may have been costs ofrcmorai
or shall be removed before trial, the costs accruing upon such re- action,
moval and trial shall be a charge against the county in which the in
dictment was or may be found.
Sec. 2. The clerk of the county to which such action is or may be Certificate for
suit costs.
removed, shall certify the amount of said costs to the auditor of his
county, who shall audit the same and issue his draft therefor upon
the treasurer of the county from which such action was or may be
removed.
CHAPTER CXVI.
AN ACT concerning Divorces. (1)—[Passed March 25, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The several district courts of this state, within their District courts to
respective districts, shall have exclusive jurisdiction to grant a jurisdiction of
divorce from bed and board, and from the bonds of matrimony.
J»"rio».
Sec. 2. Divorces may be granted from bed and board, or from the what divorced
may be granted.
bonds of matrimony.
Sec. 3. No person shall be allowed to apply for a divorce under who may apply
the provisions of this act, who has not been a resident of this state for <UTOrce'
for a period of six months, immediately preceding such application.
Sec. 4. Divorces from bed and board, or from the bonds of matri- Divorces may
mony, may be granted—(2)
First. For natural impotence existing at the time of marriage.
For impotence
( 1 ) By the Mexican law, marriage lawfully contracted in the face of the
Catholic church, and between members thereof, cannot be dissolved by the civil
tribunals. Bat the union of man and wife without the sanction of the church
is regarded as a mere civil contract See Cal. Sup. Court Hep. vol. 1, p. 215.
(2) Amendment inserted from Stat. 1853, page 70.

•>i J
If the female wi *
under age, etc.
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Second. When the female, at the time of the alleged marriage, was
under the age of fourteen years, and the alleged marriage was with
out the consent of her parents or guardian, or other person having the
legal custody or charge of her person ; and when such marriage was
not voluntarily ratified on her part, after she had attained the age of
fourteen years.
Third. By an act of adultery by either of the parties ; but no di
For adulter)'.
vorce shall be granted upon the application of the party guilty of
the act of adultery complained of, nor if it shall appear to the court
that the adultery complained of was by collusion of the parties ; nor
when it shall appear that the parties have lived and cohabited to
gether as man and wife, after knowledge of the act of adultery com
plained of.
Fourth. For extreme cruelty in either party, or for habitual intem
For cruelty,
intemperance, perance, or for wilful desertion by either party for the period of two
etc.
years ; or for wilful neglect on the part of the husband to provide for
his wife the common necessaries of life, having the ability to provide
the same, for the period of three years.
Fifth. When the consent of either of the parties to the marriage
For fraud, etc.
was obtained by force or fraud, upon the application of the injured
party.
Sixth. In case of the conviction of either party for a felony, after
For felony.
marriage, where the punishment is not less than imprisonment for
two years.
Sec. 5. No action for a divorce, on the ground of natural impo
Divorce for
impotency.
tency existing at the time of the marriage, shall be allowed except by
the injured party ; nor unless instituted within two years after the
solemnization of the marriage.
Sec. 6. When a divorce is granted on the ground of adultery on
ljojritimacy of
children.
the part of the wife, the legitimacy of any children born or begotten
of her before the act of adultery complained of, shall not be affected
by the divorce.
Sec. 7. In any action for a divorce, the court may, during the
Allowance to
wife during suit. pendency of the action, or at the final hearing, or afterwards, make
such order for the support of the wife, and the maintenance and edu
cation of the children of the marriage, as may be just, and may at
any time thereafter annul, vary, or modify such order, as the interest
and welfare of the children may require.
Sec. 8. No divorce shall be granted in any action by default of the
N<» divorce by
default.
defendant, nor on the admission or statement of either party ; but in
all cases the court shall require proof of the facts alleged as the
grounds for a divorce.

COMPILED LAWS OF CALIFORNIA.

373

CHAPTER CXVII.
AN

ACT

concerning District Attorneys. (1)—[Passed April
29, 1851.]

The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. There shall be a district attorney in each county of this District attorney
state, who shall be elected by the electors of the county, at the gen- eac count3'
eral election of the present year, and at the general election every
two years thereafter, and shall enter upon his duties on the first
Monday of October subsequent to his election.
Sec. 2. Before entering upon the duties of his office, he shall exe- To give bond,
cute and file with the county clerk, a bond to the state, in the sum
of ten thousand dollars, conditioned for the faithful performance of
his duties.
Sec. 3. The district attorney in each county shall be the public To •* PobUc
.
*
prosecutor.
prosecutor therein. (2)
Sec. 4. He shall attend the district courts held in his county, and To conduct
, .
... prosecution*.
the courts of sessions in his county, held for the transaction of crimi
nal business, and conduct on behalf of the people all prosecutions
for public offences. (3)
Sec. 5. If he fails to attend any term of those courts, the court shall Deputy may be
designate some other person to perform the duties of district attorney appointedduring his absence from the court, who shall receive a reasonable
compensation, to be certified by the court, and paid from the county
treasury.
Sec. 6. The district attorney, when not in attendance upon the dis- £jj£I£'ding*
trict court, or court of sessions, shall institute proceedings before magistrates,
magistrates, for the arrest of persons charged with, or reasonably
suspected of, public offences, when he has information that any such
offence has been committed ; and for that purpose shall attend upon
the magistrates in cases of arrest when required by them, and shall
(1) See Stat 1851, page 417, Sec 15.
(») See Stat 1852, pago 95, Sec. 10, and; p. 28, Sec. 43, and p. 37, Sec. 84.
Also ante, page 221. Also ante, chapter 110.
(3) See ante, chapter 81, Sec. 2. Also, page 85.
n
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attend before, and give advice to the grand jury, whenever cases are
presented to them for their consideration.
Sec. 7. The district attorney shall draw all indictments when required
by the grand jury ; shall defend all suits brought against the state
or his county ; shall prosecute all recognizances forfeited in the dis
trict court, or court of sessions ; and all actions for the recovery of
debts, fines, penalties, and forfeitures, accruing to the state, or his
county ; and he shall also perform such other duties as may be re
quired of him by law.
Sec. 8. When he receives money or property in his official capacity,
he shall deliver a receipt therefor to the person from whom he receives
it, and file a duplicate thereof with the county treasurer.
Sec. 9. He shall, on the first Mondays of January, April, July, and
October, in each year, file in the office of the county treasurer, an
account in writing verified by oath, of all moneys received by him in
his official capacity, during the preceding three months, and shall,
at the same time, pay it over to the county treasurer.
Sec. 10. If he refuse, or neglect to account for, and pay over money
so received by him as required by the last section, the county trea
surer shall bring an action against him for the recovery thereof in the
name of the county, and may recover in such action in addition to
the amount so received, fifty per cent, damages and interest. For
such refusal or neglect he shall also be deemed guilty of a misdemea
nor in office.
Sec. 11. The district attorney shall, without fee, give his opinion to
any assessor or collector, or any county auditor or treasurer, in any
matter relating to the duties of their respective offices.
Sec. 12. The district attorney shall not act as counsel in a civil action
or in a special proceeding of a civil nature for a private party,
against whom a criminal action for a felony is pending.
Sec. 13. He shall keep a register of his official business, in which
shall be entered a note of every action, whether criminal or civil,
prosecuted by him officially, and of the proceedings therein, which
shall, upon the expiration of his term of office, be turned over to his
successor.
Sec. 14. The district attorney may be indicted for a misdemeanor
in office, or neglect of duty, and be punished by removal, or by fine,
not exceeding two thousand dollars, for the use of the county in which
he is convicted, or by both such fine and removal.
Sec. 15. The district attorney shall receive such salary as may be
fixed by law, in addition to the fees allowed for the prosecution of
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offences and of forfeited recognizances. (1) He shall also be entitled
to receive for all amounts collected by him for the state or county by
action, ten per cent, on the amount collected, and for all criminal
actions successfully prosecuted by him, such fees as may be allowed
by law, to be paid by the defendant.
Sec. 16. The act entitled "An Act concerning the Office of District Prerious acts
Attorney," passed March 27th, 1850, and the act entitled "An Act
concerning the Office of County Attorney," passed March 27th, 1850,
are hereby repealed, and the office of county attorney is hereby
abolished.
Sec. 17. This act shall take effect on the first Monday of October when act to
,
, „
.
„
. ,.
,
toko effect.
next, except that the first section, so far as it directs an election of a
district attorney at the general election of the present year, shall take
effect immediately.

CHAPTER CXVIII.
AN ACT providing for the Disposition of certain Property.—[Pass
ed April 21, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The state of California does hereby grant and release Release
to the town of Martinez all the right, title, and interest of the said state lands,
state in the lands covered by the waters of the Straits of Carquinez,
lying opposite to said town, and bounded as follows : beginning at a
point where the north-eastern bank of Elambre Creek intersects with
the line of ordinary high tide of the Straits of Carquinez ; thence
running in a north-eastern direction, and following the line of said
high tide eighty rods ; thence north-westerly, and as near as may be
at right angles to said line of high tide, to the line of ordinary ship's
channel ; thence south-westerly, and following the line of ordinary
ship's channel, one hundred and sixty rods; thence south-easterly, and
as near as may be at right angles to said high tide mark, to ordinary
high tide mark ; thence north-easterly, along said ordinary high tide
mark, to a point where said tide mark intersects with the south-west
ern bank of said Elambre Creek ; thence in a straight line to the
place of beginning.
(1) See Stat. 1852, page 50, Sec. 1.
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Sec. 2. The said property above described, and the proceeds there
of, shall be disposed of by the trustees of said town and their suc
cessors in office for the improvement of the said town, and for the
benefit of commerce, by the construction of wharves, piers, and docks,
and otherwise.
Sec. 3. Within three months from the passage of this act the trus
tees of said town shall cause the lands above described to be survey
ed, and a map or plat of the same to be filed in the office of the coun
ty recorder.

CHAPTER CXIX.
AN ACT prescribing Duties to the Secretary of State. (1)—[Passed
May 1, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. It shall be the duty of the secretary of state, two
Tender,
for supply of
stationery, etc. months previous to the meeting of each session of the legislature, to
advertise in a newspaper, printed at or nearest the seat of government,
for sealed proposals for supplying the legislature with stationery,
fuel, and such other things necessary for the use of the legislature,
specifying in such advertisement the quantity and quality of each
item deemed necessary.
Sec. 2. One month previous to such meeting of the legislature the
Contract to
lowest tender. proposals shall be opened in presence of the secretary of state and
comptroller, and the contract shall be awarded to the lowest respon
sible bidder.
Sec. 3. The secretary is hereby authorized to certify the accounts
Payment
for supply.
arising under this act to the comptroller, who shall draw his warrant
upon the treasurer for the same.
(1) See ante, page 77.

COMPILED LAWS OF CALIFORNIA.

377

CHAPTER CXX.
AN ACT to regulate the Settlement of the Estates of Deceased
Persons.—[Passed May 1, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
CHAPTER I.
JURISDICTION,
Section 1. The county court, when sitting for the transaction of Probata court
probate business, shall be known and called the " Probate Court," 61111 Judge'
and the county judge shall be ex-officio probate judge.
Sec. 2. Wills shall be proved, letters testamentary, or of adminis- wiu»—where to
tration, shall be granted : First, in the county of which the deceased U pr0Tedwas a resident at or immediately previous to his death, in whatever
place his death may have happened. Second, in the county in which
he may have died, leaving estate therein, and not being a resident of
the state. Third, in the county in which any part of his estate may
be, he having died out of the state, and not having been a resident
thereof at the time of his death.
Sec. 3. When the estate of the deceased is in more than one coun- what court to
ty, he having died out of the state, and not having been a resident j
thereof at the time of his death, the probate court of that county in
which application is first made for letters testamentary, or of adminis
tration, shall have exclusive jurisdiction of the estate.
CHAPTER II.
OF THE PROOF OF WILLS.
Section 4. Any person having the custody of any will, shall, within wills to be
thirty days after he shall have knowledge of the death of the testator, probate court,
deliver it into the probate court which has jurisdiction of the case,
or to the person named in the will as executor.
Sec. 5. Any person named as executor in any will, shall, within The Uk(>thirty days after the death of the testator, or within thirty days aftor
he has knowledge that he is named executor, present the will, if in
his possession, to the probate court which has jurisdiction.
Sec. 6. If he intends to decline the trust, he shall at the same time Renouncing
executorship.
file his renunciation in writing ; if he intends to accept, he shall pre32*
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sent with the will a petition praying that the will be admitted to pro
bate, and that letters testamentary be issued to him.
Sec. 7. Every person who shall neglect to perform any duties re
quired in the preceding sections, without reasonable cause, shall be
liable to every person interested in the will for the damages they may
sustain in consequence of such neglect.
Sec. 8. Any person named as executor in a will, though the will is
pOSSCSS;on] may present his petition to the probate court

which has jurisdiction, praying that the person in possession of the
will may be required to produce it, that it may be admitted to pro
bate, and that letters testamentary may be issued to him.
The like.
Sec. 9. Any person having an interest in the will may in like man
ner present a petition praying that it may be required to be pro
duced, and admitted to probate.
Order for
Sec. 10. If it be alleged in any petition that any will is in the
production
,
,.i
i t
,ni
*r»it
i
of win.
possession of a third person, and the court shall be satisfied that the
allegation is correct, an order shall be issued and served upon the
person having possession of the will, requiring him to produce it at a
time to be named in the order.
Disobeying order. Sec. 11. If he has possession of the will, and neglects or refuses
to produce it in obedience to the order, he may, by warrant from the
court, be committed to the jail of the county, and be kept in close
confinement until he shall produce the will.
p^^heV™
Sec. 12. Applications for the probate of a will or letters testamentmade.
arVj may
ma(ie to the probate judge out of term-time, and he
may also out of term-time issue all necessary orders and warrants to
enforce the production of any will.
ti™ertfor prortng
Sec. 13. When any will shall have come into the possession of the
wiu'
probate court, the court shall appoint a time for proving it, which
shall not be less than ten nor more than thirty days, and shall cause
notice to be given thereof by publication, not less than twice a week,
in some newspaper, if there is one printed in the county, or if not, by
notices in writing, posted in three public places in the county.
be'*Mu«i*hen 40 ^EC^ tne ne'rs °f *e testator reside in the county, the court
shall also direct citations to be issued and served upon them to ap
pear and contest the probate of the will at the time appointed.
The like.
Sec. 15. If the will is presented by any other person than the one
named as executor, or if it is presented by one of several persons
named as executors in the will, citations shall also be issued and
served upon such person or persons, if resident within the county.
Snbpomai to
gEC, jq. The court shall also direct subpoenas
to be issued to the sub■witnesses.
r
scribing witnesses to the will, if they reside in the county.
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Sec. 17. At the time appointed, or at any time to which the hearing ^JSmonJ'to
may be continued, upon proof being made that notice has been given ProTe
as required in the preceding sections, the court shall proceed to hear
the testimony to prove the will.
Sec. 18. Any person interested may appear and contest the will. If who may
xv x xL
•
u
• x x J
-j conteat Trill.
it appear that there are minors who are interested, or persons resid- wnon.
ing out of the county, the court shall appoint some attorney to re
present them.
Sec. 19. If no person shall appear to contest the probate of a will, ^J}1^ where
the court may admit it to probate on the testimony of one of the sub- contested,
scribing witnesses only, if he shall testify that the will was executed in
all particulars as required by law, and that the testator was of sound
mind at the time of its execution.
Sec. 20.B If any* *person appears
and contests a will, he shall file a opposition
Ground* ofto
x*
statement in writing of the grounds of his opposition.
bo Med.
Sec. 21. If the will is contested, all the subscribing witnesses who are au the witnesses
,
, ,
„
, . ,
,
. .to the will to be
present in the county, and who are oi sound mind, must be produced examined,
and examined, and the death, absence, or insanity of any of them,
shall be satisfactorily proved to the court.
Sec. 22. If none ofthe subscribing° witnesses reside in the countyJ at where
witnesses
reside out
of the
the time appointed for proving the will, the court may admit the tes- county,
timony of other witnesses to prove the sanity of the testator, and the
execution of the will ; and as evidence of the execution it may admit
proof of the hand-writing of the testator, and of the subscribing wit
nesses, or any of them.
Sec. 23. The testimony of each witness shall be reduced to writing, Testimony to
'
.
.
be reduced to
and signed by him, and shall be deemed good evidence in any subse- writing,
quent contests concerning the validity of the will, or the sufficiency
of the proof thereof, if the witness be dead, or has permanently re
moved from this state.
Sec. 24. If the court shall be satisfied, upon the prooftaken, that the certificate of
will was duly executed, and that the testator at the time of its exe- Droo,of wUL
cation was of sound mind, and not under restraint, a certificate of the
proof, signed by the probate judge, and attested by the seal of the
court, shall be attached to the will.
Sec. 25. The will and the certificate of the proof thereof, together win and
with the testimony which has been taken, shall be filed by the clerk, beflicd.
and recorded by him in a book to be provided for the purpose.
Sec. 26. The record ofthe will, and the exemplification by the clerk RecordUn^Uon
in whose custody it may be, shall be received in evidence, and be as to be evidence,
effectual in all cases as the original would be if proved.
Sec. 27. All wills which shall have been duly proved, and allowed in w^£'i^n
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any other of the United States, or in any foreign county or state,
may be allowed, and recorded in the probate court of any county in
which the testator shall have left any estate, provided it has been ex
ecuted in conformity with the laws of this state.
Notice of probate Sec. 28. When a copy of the will, and the probate thereof duly au
of such wills.
thenticated, shall be produced by the executor, or by any other person
interested in the will, the court shall appoint a time of hearing, and
a notice shall be given in the same manner as in the case of an
original will for probate.
Effect ofsnob
Sec. 29. If on the hearing it shall appear to the court that the instru
wills.
ment ought to be allowed as the will ofthe deceased, a copy shall be filed
and recorded, and the will shall have the same force and effect as if
it had been originally proved and allowed in the same court.
Sec. 30. When a will has been admitted to probate, any person inter
Contesting
validity of will.
ested may, at any time within one year after such probate, contest the
same or the validity of the will. For that purpose he shall file in
the court before which the will was proved, a petition in writing,
containing his allegations against the validity of the will or against
the sufficiency of the proof, and praying that the probate may be
revoked.
Sec. 31. Upon the filing of the petition a citation shall be issued to
Citation to
executors.
the executors, who have taken upon them the execution of the will,
or to the administrators, with the will annexed, and to all the legatees
named in the will, residing in the state, or to their guardians, if any
of them are minors, or their personal representatives, if any of them
are dead, requiring them to appear before the court on some day of a
regular term therein specified, to show cause why the probate of
the will should not be revoked.
Hearing proofs.
Sec. 32. At the time appointed for showing cause, or at any time to
which the hearing shall be continued, personal service of the citations
having been made upon any person named therein, the court shall
Devisees, etc., proceed to hear the proofs of the parties. If any devisees or legatees
named in the will shall be minors, and have no guardians, the court
shall appoint some attorney to represent them.
Revoking or
Sec 33. If upon the hearing of the proofs of the parties, the court
amending
probate.
shall decide that the will is for any reason invalid, or that it is not suffi
ciently proved to have been the last will of the testator, the probate
shall be annulled and revoked.
Effect of
Sec 34. Upon the revocation being made, the powers of the executor
or administrator with the will annexed shall cease ; but such execu
tor or administrator shall not be liable for any act done in good faith
previous to the revocation.
Costs.
Sec 35. The fees and expenses shall be paid by the party contest
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ing the validity of the will or the probate, if the will or probate be
confirmed. If the probate be revoked, the party who shall have re
sisted the revocation shall pay the costs and expenses of the proceed
ings out of the property of the deceased.
Sec. 36. If no person shall, within one. year after the probate, Probate when
conclusive
contest the same, or the validity of a will, the probate of the will
shall be conclusive ; saving, to infants, married women, and persons
of unsound mind, a like period of one year after their respective dis
abilities are removed.
Sbc. 37. Whenever any will shall be lost or destroyed by accident Proof of lost win.
or design, the probate court shall have power to take proof of the
execution and validity of the will, and to establish the said notice to
all persons interested having been first given, as prescribed in regard
to proofs of wills in other cases. All the testimony given shall be
reduced to writing, and signed by the witnesses.
Sec. 38. No will shall be allowed to be proved as a lost or de- The like,
stroyed will, unless the same shall be proved to have been in existence
at the time of the death of the testator, or be shown to have been
fraudulently destroyed in the lifetime of the testator, nor unless its
provisions be clearly and distinctly proved by at least two credible
witnesses.
Sec. 39. When any will shall be established, the provisions there- certificate of
of shall be distinctly stated and certified by the probate judge, under
his hand and the seal of his court ; and the certificate, together with
the testimony upon which it is founded, shall be recorded as other
wills are required to be recorded, and letters testamentary or of ad
ministration, with the wills annexed, shall be issued thereon, in the
same manner as upon wills produced and duly proved.
Sec. 40. If, before or during the pendency of an application to Restraining
prove a lost or destroyed will, letters of administration be granted on Sulorsfrtc7
the estate of the testator, or letters testamentary of any previous will
of the testator be granted, the court shall have authority to restrain
the administrators or executors so appointed from any acts or pro
ceedings which would be injurious to the legatees or devisees claiming
under the lost or destroyed will.
CHAPTER in.
LETTERS TESTAMENTARY AND 0? ADMINISTRATION, AND BONDS OF
EXECUTORS AND ADMINISTRATORS.
Section 41. When any will shall have been proved and allowed, JJJjJSmtary
the probate court shall issue letters thereon to the persons named in 10 ta lMned-
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the will as executors, who are competent to discharge the trust, and
who shall appear and qualify.
Sec. 42. No person shall be deemed competent to serve as execu
tor, who, at the time the will is proved, shall be : First, under the age
of twenty-one years ; or second, who shall have been convicted of an
infamous crime ; or third, who, upon proof, shall be adjudged by the
court incompetent to execute the duties of the trust by reason of
drunkenness, improvidence, or want of understanding. If any such
person be named as the sole executor, in any will, or if all the per
sons named as executors are incompetent, letters of administration,
with the will annexed, shall be issued.
Sec. 43. Any person interested in a will may file objections in
writing to the granting of letters testamentary to the persons named
as executors, or any of them, and the objections shall be heard and
determined by the court
Sec. 44. When an unmarried woman, who shall have been ap
pointed executrix, shall marry, her marriage shall extinguish her au
thority.
Sec. 45. No executor of an executor shall, as such, be authorized
to administer on the estate of the first testator, but on the death of
the sole or surviving executor of any last will, letters of administra
tion, with the will annexed, of the estate of the first testator, left unadministered, shall be issued.
Sec. 46. When a person under the age of twenty-one^ears shall be
named executor, letters of administration, with the will annexed, shall
be granted during the minority of the executor, unless there is anoth
er executor, who shall accept the trust and qualify, in which case the
executor who shall accept the trust and qualify shall have letters tes
tamentary, and shall administer the estate until the minor shall ar
rive at full age, when he may be admitted as joint executor.
Sec. 47. When all the executors named shall not be appointed by
the court, such as are appointed shall have the same authority to per
form every act and discharge every trust required by the will, and
their acts shall bo as effectual for every purpose as if all were ap
pointed and should act together.
Sec. 48. Administrators, with the will annexed, shall have the
same authority as the executor named in the will would have had,
and their acts shall be as effectual for every purpose.
Sec. 49. Letters testamentary and of administration, with the will
annexed, shall be signed by the clerk and be under the seal of the
court.
Sec. 50. Letters testamentary may be in substantially the follow
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ing form :—The State of California, county of
. The last
Will of A. B. deceased, a copy of which is hereto annexed, having
been proved and recorded in the Probate Court ofthe county of
,
C. D., who is named therein, is hereby appointed Executor. Wits, G. H., Clerk of the Probate Court of the county of
with the seal of the court affixed, the
day of——, A. D.
18— (seal). By order of the court, G. H., Clerk.
Sec. 51. Letters of administration, with the will annexed, may Formofiettenof
be substantially in the following form :—The State of California,
County of
. The last Will of A. B., deceased, a copy of
which is hereto annexed, having been proved and recorded in the
Probate Court of the County of
, and there being no Executor
named in the Will (or, as the case may be,) C. D. is hereby ap
pointed Administrator, with the Will annexed. Witness, G. H.,
Clerk of the Probate Court of the county of
, with the seal
of the court affixed, the
day of
, A. D. 18— (seal). By
order of the Court, G. H., Clerk.
Sec. 52. Administration of the estate of a person dying intestate, ofdMtatfoftion
shall be granted to some one or more of the persons hereinafter men- inte«tate».
tioned, and they shall be, respectively, entitled in the following or
der :—First, the surviving husband or wife, or such person as he or
she may request to have appointed ; second, the children ; third, the
father or mother ; fourth, the brothers ; fifth, the sisters ; sixth, the
grand-children ; seventh, any other of the next of kin, who would
be entitled to share in the distribution of the estate ; eighth, the public
administrator ; ninth, creditors ; tenth, any person or persons legally
competent.
Sec. 53. When there shall be several persons claiming and equally who to have
entitled to the administration, males shall be preferred to females, and preferencorelatives of the whole blood to those of the half blood.
Sec. 54. When there are several persons equally entitled to the ^J*0"""11
administration, the court may, in its discretion, grant letters to one
or more of them.
Sec. 55. No person shall be entitled to letters of administration who m»j «ct <u
who shall be : First, under the age of twenty-one years ; or, second,
who shall have been convicted of an infamous crime ; or, third, who,
upon proof, shall be adjudged by the court incompetent to execute
the duties of the trust, by reason of drunkenness, improvidence, or
want of understanding.
Sec. 56. When any unmarried woman, who shall have been ap- unmarried
pointed administratrix, shall marry, her marriage shall extinguish her
authority.
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Administration
Sec. 57. If any person entitled to administration shall be a minor,
durante minore
estate.
administration shall be granted to his or her guardian.
Letter* of
Sec. 58. Application for letters of administration shall be made
administration,
how applied for. by petition, in writing, signed by the applicant or his counsel, and
filed by the clerk of the court. The petition must state the facta es
sential to give the court jurisdiction of the case.
When granted.
Sec. 59. Letters of administration shall only be granted at a re
gular term of the court, or at a special term appointed by the judge
for the hearing of the application.
Notice of
Sec. 60. When any petition praying for letters of administration,
application.
has been filed, the clerk shall give notice thereof, by causing notices
to be posted in at least three public places in the county, one of
which shall be at the place where the court is held. The notice shall
state the name of the deceased, the name of the applicant, and the
term of the court at which the application will be heard. Such notice
shall be given at least ten days before the hearing.
Sec. 61. Any person interested may contest the application, by
o may cor
appl■lication.
filing a written opposition thereto, on the ground of the incompetency
of the applicant, or may assert his own rights to the administration,
and pray that letters be issued to himself.
Sec. 62. On the hearing, it being first proved that notice has been
Hearing of
application.
given according to law, the court shall proceed to hear the allega
tions and proof of the parties, and to order the issuance of letters of
administration as the case may require.
Sec. 63. An entry in the minutes of the court that proof was made,
Evidence of
notice.
that notice had been given, according to law, shall be conclusive
evidence of the fact of such notice.
Sec. 64. Letters of administration may be granted to any appli
Grant to any
applicant.
cant, though it appears that there are other persons having better
rights to the administration, when such persons fail to appear and
claim the issuance of letters to themselves.
Sec. 65. Before letters of administration shall be granted on the
Proof of death,
intestate, etc. estate of any person who is represented to have died intestate, the
fact of his dying intestate shall be proved by the oath of the appli
cant, and the court may also examine any other person, concerning
the time, place, and manner of the death, and whether or not the de
ceased left any will, and may compel any person to attend as a wit
ness for that purpose.
Sec. 66. Administration may be granted to one or more competent
Administration
may be granted persons, although not entitled to the same, at the request of the per
to one or more.
son entitled to be joined with such person. The request shall be in
writing, and shall be filed in the court.
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Sec. 67. When letters of »administration have been Bgranted to anyJ Relocation
letter* of of
Other person than the surviving husband or wife, the child, the father, administration,
mother, or the brother of the intestate, any one of them may obtain
the revocation of the letters by presenting to the probate court a pe
tition praying the revocation, and that letters of administration be
issued to him or her.
Sec. 68. When any such petition is filed, the clerk shall issue a Citation to
.
administrator.
citation to the administrator to appear and answer the petition at the
next regular term of the court, or at any special term that may be ap
pointed by the judge.
Sec. 69. At the time appointed, the citation having been duly Hearing of
served and returned, the court shall proceed to hear the allegations revocation*
and proofs of the parties ; and if the right of the applicant is estab
lished, and he or she be competent, letters of administration shall be
granted to the applicant, and the letters of the former administrator
be revoked.
Sec. 70. The surviving husband or wife, where letters of adminis- Revocation of
tration have been granted to a child, to the father, or to a brother of in other cases,
the intestate, or any of such relatives, when letters have been granted
to any other of them, may assert his or her prior right, and obtain
letters of administration, and have the letters before granted revoked,
in the manner prescribed in the three preceding sections.
Sec. 71. Letters of administration shall be signed by the clerk, Form of letters of
and be under the seal of the court, and may be in substantially the admim*tratlonfollowing form : — The State of California, County of,
C D is hereby appointed Administrator of the estate of A B, de
ceased. [Seal.] Witness, G H, Clerk of the Probate Court of the
County of
■ with the seal of the court, affixed the
day
of
_ A. P. 18—. By order of the court, G. H., Clerk.
Sec. 72. Before letters testamentary or of administration shall be Executor or
issued to the executor or administrator, he shall take and subscribe to mat* oath,
an oath or affirmation, before the probate judge or clerk, that he will
perform according to law the duties of executor or administrator.
Sec. 73. Every person to whom letters testamentary or of admin- Executors and
istration, shall have been directed to issue, shall, before receiving ^^bond0™
the letters, execute a bond to the state of California, with two
or more sufficient sureties, to be approved by the probate judge. In
form, the bond shall be joint and several, and the penalty shall not Form,
be less than twice the value of the personal property belonging to
the estate, which value shall be ascertained by the probate judge, by
the examination on oath, of the party applying, and of any other
persons he may think proper to examine. The probate judge shall The same.
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require an additional bond, whenever the sale of any real estate, be
longing to an estate, is ordered by him. The bond shall be condi
tioned that the executor or administrator shall faithfully execute the
duties of the trust according to law. He shall also require bond
and sufficient surety, for the annual rents, issues, and profits of all
real estate in his charge, as such executor or administrator, to be
approved by the probate judge. (1)
separate bonds.
Sec. 74. When two or more persons shall be appointed executors
or administrators, the probate judge shall take a separate bond from
each of them.
several suits
Sec. 75. The bond shall not be void upon the first recovery, but
in one on .
^e gue(j up0n ^om tmie ^ tmie jjV any person aggrieved, in his
own name, until the whole penalty is exhausted,
sureties in bonds Sec. 76. In all cases where bonds are required by this act, the
tojustifyonoath. gm^ties must justify on oath, before the judge of some court having
a seal, to the effect that they are householders or freeholders, resi
dent within this state, and that they are worth double the amount for
which they become liable, over and above their debts ; such justifica
tion shall be in writing certified by the judge before whom taken, and
attached to and filed with the bond. Whenever the penal sum of
the bond amounts to more than five thousand dollars, sureties may be
allowed to become liable for portions of said penal sum, making in
the aggregate at least two sureties for the whole penal sum, or for
each portion thereof.
When bond may
Sec. 77. When it is expressly provided in the will of a testator
be dispensed
nQ ^on^
^e squired 0f the executor, letters testamentary
may issue without any bond having been given ; but an executor to
whom letters have been issued without bond may, at any time after
wards, whenever it may be shown from any cause to be necessary or
proper, be required to appear and file a bond as in other cases.
Application for
^ec.
Whenever any person interested in any estate shall disfurther security,
that the sureties of any executor or administrator have become
or are becoming insolvent, that they have removed or are about to
remove from the state, or that, from any other cause, the bond is in
sufficient, he may apply, by petition, to the probate judge, and require
that further security be given,
citation to
Sec. 79. If the probate judge shall be satisfied that the matter reBhwcause'0'' 10 quires investigation, a citation shall be issued to the executor or
appneation11
administrator, requiring him to appear, at a time and place to be
therein specified, to show cause why he should not give further se(1) Amendment inserted from Stat. 1852, p. 105.
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curity. The citation shall be served personally on the executor or
administrator, at least five days before the return day. If he shall
have absconded, or cannot be found, it may be served by leaving a
copy of it at his last place of residence.
Sec. 80. On the return of the citation, or at such other time as _Further security
the judge shall appoint, he shall proceed to hear the proofs and alle- may *• ordered,
gations of the parties. If it shall satisfactorily appear that the
security is, from any cause, insufficient, he may make an order re
quiring the executor or administrator to give further security, or to
file a new bond in the usual form, within a reasonable time, not
exceeding five days.
Sec. 81. If the executor or administrator neglect to comply with Negle<.ting t0
the order, within the time prescribed, the judge shall, by order, re- ohe>' ordn
voke his letters, and his authority shall thereupon cease.
Sec. 82. When a petition is presented, praying that an executor
^
or administrator be required to give further security, and when it shall powers of
also be alleged, on oath or affirmation, that the executor or administra
tor is wasting the property of the estate, the judge may, by order,
suspend his powers until the matter can be heard and determined.
Sec. 83. When it shall come to hi3 knowledge
security
°_ that the bond of anyJ Further
ordered without
executor or administrator is, from any cause, insufficient, it shall be application of
.,
..
,. party In interest
the duty of the probate judge, without any application, to cause him
to be cited to appear and show cause why he should not give further
security, and to proceed thereon, as upon the application of any per
son interested.
Sec. 84. When either or all of the sureties of any executor or ad- Sureties
a* r
requiring to be
ministrator shall desire to be released from responsibility, on account released,
of his future acts, they may make application to the probate judge
for relief, and the judge shall cause a citation to the executor or ad
ministrator to be issued and served, requiring him to appear, at a
time and place to be therein specified, and to give other security.
Sec. 85. If new sureties be given to the satisfaction of the judge, New sureties,
he may, thereupon, make an order that the surety or sureties who ap
plied for relief shall not be liable, on their bond, for any subsequent
act, default, or misconduct of the executor or administrator.
Sec. 86. If the executor or administrator neglect or refuse to give JjJ^J* t0
new sureties, to the satisfaction of the judge, on the return of the sureties,
citation, or within such reasonable time as the judge shall allow, not
exceeding five days, he shall, by order, revoke the letters granted.
Sec. 87. The applications, authorized by the nine preceding sec- when
tions of this chapter, may be heard and determined out of term-time- bePmade0n may
All orders, made therein, shall be entered upon the minutes of the
court.
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Sec. 88. When there shall be a delay in granting letters testamen
tary, or of administration, from any cause, or when no application
shall have been made for such letters, the probate judge may appoint
a special administrator to collect and take charge of the estate of the
deceased, and to exercise such other power as may be necessary for
the preservation of the estate ; or he may direct the public administra
tor of his county, if there be one, to take charge of the estate.
Sec. 89. The appointment maybe made out of term-time, and with
When may be],
appointed.
out notice, and shall be made, by entry, upon the minutes of the court,
which shall specify the powers to be exercised by the administrator.
Upon such order being entered, and after the person appointed has
given bond, the clerk shall issue letters of administration to such per
son, in conformity with the order.
Who to be
Sec. 90. In making the appointment of a special administrator, the
appointed.
probate judge shall give preference to the person or persons entitled
to letters testamentary, or of administration. But no appeal shall
be allowed from the appointment.
Sec. 91. Before any letter shall issue to any special administrator,
Special
administrator
he shall give bond in such sum as the probate judge may direct, with
to give bond.
sureties, to the satisfaction of said judge, conditioned for the faithful
performance of his duties.
Sec. 92. The special administrator shall collect and preserve for
Duties of special
the executor or administrator all the goods, chattels, and debts of the
deceased, and for that purpose may commence and maintain suits as
an administrator. He may sell such perishable estate as the probate
court may order to be sold, and may exercise such other powers as
may have been conferred upon him by his appointment ; but in no
case shall he be liable to an action by any creditor on a claim against
the deceased.
When his powers Sec. 93. When letters testamentary, or of administration, on the
to
estate of the deceased have been granted, the powers of the special
administrator shall cease, and he shall forthwith deliver to the execu
tor or administrator all the property and effects of the deceased in
his hands ; and the executor or administrator may be permitted to
prosecute to final judgment any suit commenced by the special
administrator.
To account
Sec. 94. The special administrator shall also render an account on
on oath.
oath, of his proceedings, in like manner as other administrators are
required to do.
Sec. 95. Whenever an executor or administrator shall die, or his
Special
administrator,
in other cases. letters be revoked, and the circumstances of the estate require the
Special
administrator,
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immediate appointment of an administrator, the probate judge may
appoint a special administrator, as provided in the preceding sections.
Sec. 96. In case any one of several executors or administrators, to Ono ofseveral
whom letters shall have been granted, shall die, become lunatic, be becoming
convicted of an infamous offence, or otherwise become incapable of ta'act!*''11'
executing the trust, or in case the letters testamentary, or of admin
istration, shall be revoked, or annulled, according to law, with respect
to any one executor or administrator, the remaining executor or ad
ministrator shall proceed and complete the execution of the will or
administration.
Sec. 97. If all such executors or administrators shall die or be- Aiithecxecuton,
.
becomingto
come incapable,
or the power and. authority of all of them shall be etc.,
incompetent
revoked according to law, the probate court shall issue letters of ad- " '
ministration with the will annexed, or otherwise, to the widow or next
of kin, or others, in the same manner as is directed in relation to
original letters of administration. The administrators so appointed
shall give bond in the like penalty, with like sureties and conditions
as hereinafter required of administrators, and shall have the like
power and authority.
Sec. 98. If after granting letters of administration on the ground Proofof will
of intestacy, a will of the deceased shall be duly proved and allowed letters of
by the court, the letters of administration shall be revoked, and the
power of the administrators shall cease, and he shall render an ac
count of his administration within such time as the court shall
direct.
Sec. 99. In such case, the executor of the will, or the administrator Power of
cxt1cuter in
with the will annexed, shall be entitled to demand, sue for, and col- such a case,
lect all the rights, goods, chattels, and effects of the deceased remain
ing unadministered, and may be admitted to prosecute to final judg
ment any suit commenced by the administrator before the revocation
of his letters of administration.
Sec. 100. Any executor or administrator may, at any time, by Resignation of
.i.
•
t> -A A eIIecator! et*'
writing filed in the probate court, resign his appointment : .Provided,
he shall first settle his accounts, and deliver up all the estate to such
person as may be appointed by the court.
Sec. 101. All acts of an executor or administrator, as such, before Aiiactsof
_ executor, etc.,
the revocation of his letters testamentary,
his
J 7 or of administration, ,shall
. valid
poweruntil
is revoked.
be as valid to all intents and purposes, as if such executor or admin
istrator had continued lawfully to execute the duties of his trust.
Sec. 102. A transcript from the minutes of the court showing the J"™^^,
appointment of any person as executor or administrator, together to i» evidence,
with the certificate of the clerk under his hand, and the seal of his
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court, that such person has given bond and been qualified, and that
letters testamentary, or of administration, have been issued to him,
and have not been revoked, shall have the same effect in evidence as
the letters themselves.
Sec. 103. No probate judge shall admit to probate, any will, or
When probate
judge not to act grant letters, testamentary, or of administration, in any case where
he shall be interested as next of kin to the deceased, or as a legatee
or devisee under the will, or when he shall be named as executor or
trustee in the will, or shall be a witness thereto,
when probate
Sec. 104. When any probate judge, who would otherwise be author
ising county ized to act, shall be precluded from acting from the causes men
tioned in the preceding section, or when he shall be in any manner
interested upon a representation, and due proof thereof is made
to the probate judge of an adjoining county, such judge shall
be vested with all the powers and authority of the proper probate
judge, in relation to the proof of any will and the granting of letters
testamentary, or of administration thereon, and the granting of let
ters of administration in the cases of intestacy, and shall retain
jurisdiction as to all subsequent proceedings in regard to the estate.
CHAPTER IV.
OF THE INVENTORY AND COLLECTION OF THE EFFECTS OF DECEASED
PERSONS.
Section 105. Every executor or administrator shall make and return
Inventory, etc.,
to be returned. to the court, at its first term after his appointment, a true inventory
and appraisement of all the estate of the deceased which shall have
come to his possession or knowledge.
Appraisement
Sec. 106. For the purpose of making the appraisement, the pro
bow made.
bate judge shall appoint three disinterested persons, any two of whom
may act, and who shall be entitled to receive a reasonable compensa
tion for their services, to be allowed by the court ; their compensation
as allowed shall be in the form of a bill of items of their services,
which shall be sworn to by them and filed with the inventory, and
which shall not exceed five dollars per day. If any part of the es
tate shall be in another county than that in which letters are issued,
appraisers thereof may be appointed, either by the probate judge
having jurisdiction of the case, or by the probate judge of such
county.
Appraisers to
Sec. 107. Before proceeding to the execution of their duty, the
take oath.
appraisers, before any officer authorized to administer oaths, shall take
and subscribe an oath, to be attached to the inventory, that they will
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truly, honestly, and impartially appraise the property which shall be
exhibited to them according to the best of their knowledge and abil
ity. They shall then proceed to estimate and appraise the property,
and shall set down each article separately with the value thereof in
dollars and cents, in figures opposite to the articles respectively.
The inventory shall contain all the estate of the deceased, real and inventory, what
personal, a statement of all debts, partnerships, and other interests,
bonds, mortgages, notes, and other securities for the payment of
money belonging to the deceased, specifying the name of the debtor
in each security, the date, the sum originally payable, the endorse
ments thereon, if any, with their dates, and the sum which, in the
judgment of the appraiser, may be collectable on each debt, interest,
or security.
Sec. 108. The inventory shall also contain an account of all mon- The like,
eys belonging to the deceased, which shall have come to the hands of
the executor or administrator, and if more shall have come to his
hands, the fact shall be so stated in the inventory.
Sec. 109. ,.The, naming
of naming
„B anyJ person
r.
,executor
.
, . ,in a, will, shall ,not. aEffect
debtor
operate as a discharge from any just claim which the testator had executor,
against the executor, but the claim shall be included in the inventory,
and the executor shall be liable for the same, as for so much money
in his hands at the time the debt or demand becomes due.
Sec. 110. The discharge or bequest in a will of any debt or DUcharge or
,
, . .
.
,.,..„
bequeetof debt
demand ot the testator, against any executor named in his will, or against executor,
against any other person, shall not be valid against the creditors of
the deceased, but shall be construed only as a specific bequest of such
debt or demand ; and the amount thereof shall be included in the in
ventory, and shall, if necessary, be applied in the payment of his
debts. If not necessary for that purpose, it shall be paid in the same
manner and proportion as other specific legacies.
Sec. 111. The inventory shall be signed by the appraisers, and the inventory to
executor or administrator shall take and subscribe an oath before the **
probate judge, or the clerk of the court, that the inventory contains
a true statement of all the estate of the deceased which has come to
his knowledge and possession, and particularly of all money belong
ing to the deceased, and ofall just claims of the deceased against the
executor or administrator. The oath shall be endorsed upon, or an- Oath annexed,
nexed to, the inventory.
Sec. 112. If any executor or administrator shall neglect or refuse Neglecting
to return the inventory within the time prescribed, or within such Inventory,
further time, not exceeding two months, as the court shall for reason
able cause allow, the court shall revoke the letters testamentary or of
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administration, and the executor or administrator shall be liable on
his bond for any injury sustained by the estate by his neglect.
Inventory of
Sec. 113. Whenever property not mentioned in any inventory that
after discovered
property.
shall have been made, shall come to the possession or knowledge of
an executor or administrator, he shall cause the same to be appraised
in the manner prescribed in this chapter, and an inventory to be re
turned within two months after the discovery thereof ; and the making
of such inventory may be enforced after notice by attachment or re
moval from offioe.
Right of
Sec. 114. The executor or administrator shall have a right to the
possession of all the real as well as personal estate of the deceased,
and may receive the rents and profits of the real estate, until the estate
shall be settled, or until delivered over by order of the probate court
to the heirs or devisees, and shall keep in good tenantable repair all
houses, buildings, and fixtures thereon which are under his control.
Personal estate
Sec. 115. The personal estate of the deceased, which shall come
how chargeable.
into the hands of the executor or administrator, shall be first charge
able with the payment of the debts and expenses, and if the goods,
chattels, rights, and credits, in the hands of the executor or admin
istrator, shall not be sufficient to pay the debts of deceased and the
expenses of administration and the allowances to the family of the
deceased, the whole of the real estate may be sold for that purpose
by the executor or administrator, in the manner prescribed by this act.
Embezzling
Sec. 116. If any person before the granting of letters testamen
estate before
grant of letters tary or of administration shall embezzle or alienate any of the mon
testamentary.
eys, goods, chattels, or effects of any deceased person, he shall stand
chargeable and be liable to the action of the executor or administra
tor of the estate, for double the value of the property so embezzled
or alienated, to be recovered for the benefit of the estate.
Citation to person Sec. 117. If any executor or administrator, heir, legatee, creditor,
suspected to
have eml>ezzlod or other person interested in the estate of any deceased person, shall
complain to the probate judge, on oath, that any person is suspected
to have concealed, embezzled, smuggled, conveyed away, or disposed
of any moneys, goods, or chattels of the deceased; or that he has in
his possession, or knowledge, any deeds, conveyances, lands, con
tracts, or other writings, which contain evidences of, or tend to dis
close the right, title, interest, or claim of the deceased to any real or
personal estate, or any claim or demand, or any last will of the de
ceased, the said judge may cite such person to appear before the pro
bate court, and may examine him on oath upon the matter of such
complaint. If such person be not in the county where letters have
been granted, he may be cited and examined either before the
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probate court of the county where he inay be found, or before the
court issuing the order or citation. But if in the latter case he ap
pear and be found innocent, his necessary expenses shall be allowed
him out of the estate.
Sec. 118. If the person so cited refuse to appear and submit to Person cited
...
, .
.
,
refusing to
such examination, or to answer such interrogatories as may be put to appear and
him, touching the matter of such complaint, the court may, by war
rant for that purpose, commit him to the county jail, there to remain
in close custody until he shall submit to the order of the court ; and
all such interrogatories and answers shall be in writing, and shall be
signed by the party examined and filed in the probate court.
Sec. 119. The probate judge, upon the complaint, on oath, of any Persons entrust3..tl
11 11 11^
ed with estate of
executor or administrator, may cite any person who shall have been deceased may be
entrusted with any part of the estate of the deceased person, to ap- citcdtoaccountpear before such court, and may require such person to render a full
account on oath, of any moneys, goods, chattels, bonds, accounts, or
other papers belonging to the estate, which shall have come to his
possession in trust for the executor or administrator, and of his pro
ceedings thereon ; and if the person so cited shall refuse to appear
and answer such account, the court may proceed against him as pro
vided in the preceding section.
CHAPTER V.
OF TUB PROVISION FOB TUB SUPPORT OF THE FAMILY.
Section 120. When a person shall die, leaving a widow or minor widow and
child or children, the widow, child, or children, shall, until letters may remain in
have been granted, and the inventory has been returned, be entitled house, etc.
to remain in possession of the homestead and of all the wearing ap
parel of the family, and of all the household furniture of the de
ceased, and shall also be entitled to a reasonable provision for their
support, to be allowed by the probate judge.
Sec. 121. Upon the return of the inventory, the court shall set Property to be
apart, for the use of the widow or minor child or children, all prop- wMow*andr
erty which is by law exempt from execution, or so much of such
property as may have belonged to the deceased.
Sec. 122. If the whole *r"'
property exempt
Allowance for
r by* law be not included in maintenance
the inventory, and if the amount set apart be insufficient for the sup- offamily,
port of the widow and child or children, the probate court shall make
such reasonable allowance out of the estate as shall be necessary for
the maintenance of the family, according to their circumstances,
during the progress of the settlement of the estate ; which, in case of
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an insolvent estate, shall not be longer than one year after granting
letters of administration.
Sec. 123. Any allowance made by the court, in accordance with
the provisions of the preceding section, shall be paid by the adminis
trator in preference to all other charges, except funeral charges and
expenses of administration.
Sec. 124. If there is no law in force exempting property from ex
ecution, the following shall be set apart for the use of the widow or
minor child or children, and shall not be subject to administration :
First, all spinning wheels, weaving looms, and stoves put up or kept
for use ; second, the family Bible, family pictures, and school-books
and library, not exceeding in value two hundred dollars ; third, all
sheep to the number of twenty, with their fleeces, and the yarn or
cloth manufactured from the same ; two cows, five swine, with the
necessary food for them for six months ; fourth, all wearing apparel
of the widow and children, and all household goods, furniture, and
utensils not exceeding in value seven hundred and fifty dollars ; fifth,
the homestead, consisting of any quantity of land not exceeding
twenty acres, and the dwelling-house thereon with its appurtenances,
not being included in any incorporated town or city; or, instead
thereof, a quantity of land not exceeding one lot in any eorporated
town or city, and the dwelling-house thereon and its appurtenances to
be selected by the widow, or if there be no widow, to be designated
by the probate judge, and not to exceed in any case more than five
thousand dollars in value.
Sec. 125. When property shall have been set apart for the use of
the family, in accordance with the provisions of this chapter, if the
deceased shall have left a widow and no minor child, such property
shall be the property of the widow. If he shall have left also a
minor child or children, the one half of such property shall belong to
the widow and the remainder to the child, or in equal shares to the
children, if there be more than one. If there be no widow, the
whole shall belong to the minor child or children.
Sec. 126. If, on the return of the inventory of any intestate estate,
it shall appear that the value of the whole estate does not exceed the
sum of five hundred dollars, the probate court shall, by a decree for
that purpose assign, for the use and support of the widow and minor
children of the intestate, or for the support of the minor child or
children, if there be no widow, the whole of the estate after the pay
ment of the funeral charges and expenses of the administration, and
there shall be no further proceedings in the administration, unless
further estate be discovered.
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Sec. 127. If the widow has a maintenance derived from her own when J"
property to go
property equal to the portion set apart to her by the one hundred and to children,
twenty-fifth [fourth] and one hundred and twenty-sixth [sixth] sections
of this act, the whole property so set apart shall go to the minor
children.
CHAPTER VI.
OF CLAIMS AGAINST THE ESTATE.
Section 128. Every executor or administrator shall, immediately after EMcnto^etc.,
his appointment, cause to be published in some newspaper printed in for claims,
the county, if there be one, if not, then in such newspaper as may be
designated by the court, a notice to the creditors of the deceased,
requiring all persons having claims against the deceased to exhibit
them with the necessary vouchers, within ten months after the date of
the notice, to such executor or administrator at the place of his resi
dence or transaction of business, to be specified in the notice. Such
notice shall be published as often as the judge may deenfnecessary,
but not less than once a week for four weeks.
Sec. 129. After the notice shall have been published, a copy there- copy notice^
of, together with an affidavit attached thereto, of the publisher or et0'' 40
e '
printer of the paper in which the same was published, shall be filed
by the executor or administrator.
Sec. 130. If a claim be not presented within ten months after the claims when
first publication of the notice, it shall be barred forever : Provided, bMTed*
if it be not then due, or if it be contingent, it may be presented
within ten months after it shall become due or absolute.
Sec. 131. Every claim presented to the administrator shall be sup- cu,,, to bo
ported by the affidavit of the claimant that the amount is justly due, laX^^J?
that no payments have been made thereon, and that there arc no off
sets to the same to the knowledge of the claimant. The oath may be
taken before any officer authorized to administer oaths. The execu
tor or administrator may also require satisfactory vouchers to be pro
duced in support of the claim.
Sec. 132. When a claim, accompanied by the affidavit required in Executor to
the preceding section, has been presented to the executor or admirds- endon,eclaims'
trator, he shall endorse thereon his allowance or rejection, with the
day and date thereof. If he allow this claim, it shall be presented
to the probate judge for his approval, who shall in the same manner
endorse upon it his allowance or rejection.
Sec. 133. Every claim which has been allowed by the executor or claims allowed
administrator, shall be filed in the probate court, and be ranked

396

COMPILED LAWS OF CALIFORNIA.

among the acknowledged debts of the estate, to be paid in due course
of administration.
Sec. 134. When a claim is rejected either by the executor or adwitSnthree' ministrator, or the probate judge, the holder shall bring suit in the
proper court against the executor or administrator, within three months
after the date of its rejection, if it be then due, or within three
months after it becomes due, otherwise the claim shall be forever
*
barred.
cuims barred
Sec. 135. No claim shall be allowed by the executor or administralimitatioM.0
tor, or by the probate judge, which is barred by the statute of limita
tions.
presented before Sec. 136. No holder of any claim against an estate shall maintain
ult
any action thereon, unless the claim shall have been first presented to
the executor or administrator,
Sec. 187. The time during which there shall be a vacancy in the
administration shall not be included in any limitations herein prescribed.
p^ndingattkne1
Sec- 138- If an action
pending against the testator or intesof decease.
at the time of his death, the plaintiff shall in like manner pre
sent his claim to the executor or administrator for allowance or re
jection, authenticated as required in other cases, and no recovery
shall be had in the action, unless proof be made of the presentments.
Allowance of
Sec. 139. Whenever any claim shall be presented to any executor
claim In part.
or administrator, or to the probate judge, and he shall be willing to
allow the same in part, he shall state in his endorsement the amount
he is willing to allow. If the creditor refuse to accept the amount
allowed in satisfaction of his claim, he shall recover no costs in any
action which he may bring against the executor or administrator, un
less he shall recover a greater amount than that offered to be allowed,
judgment against ^Ec>
'^ie en?cct 0I" any judgment rendered against anyexQcueiecutor, etc. tor or administrator, upon any claim for money against the estate of
his testator or intestate, shall be only to establish the claim in the
same manner as if it had been allowed by the executor or administra
tor and the probate judge, and the judgment shall be that the execu
tor or administrator pay in due course of administration the amount
ascertained to be due. A certified transcript of the judgment shall
be filed in the probate court. No execution shall issue upon such
judgment, nor shall it create any lien upon the property of the estate
or give to the judgment creditor any priority of payment,
claims on
Sec. 141. When any judgment has been rendered against the testator
juj.imut..
^ intestate in his lifetime, no execution shall issue thereon after his
limitation.

death ; but it shall be presented to the executor or administrator as
any other claim, but need not be supported by the affidavit of the
claimant ; and ifjustly due and unsatisfied, shall be paid in due course
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of administration : Provided, however, that if the execution shall
have been levied upon any property of the deceased, the same may be
sold for the satisfaction thereof, and the officer making the sale shall
account to the executor or administrator for any surplus in his
hands.
Sec. 142. If the executor or administrator doubt the correctness oiatm» may
of any claim presented to him, he may enter into an agreement in *" rofemd
writing with the claimant to refer the matter in controversy to some
disinterested person to be approved by the probate judge. Upon
filing the agreement and approval of the probate judge in the office
of the clerk of the district court, for the county in which the letters
testamentary, or of administration were granted, the clerk shall, either
in vacation or in term, enter a rule referring the matter in contro
versy to the person so selected.
Sec. 143. The referee shall thereupon proceed to hear and deter- Proceeding, on
mine the matter, and make his report thereon, to the court in which power of referee,
the rule for his appointment shall have been entered. The same pro
ceedings shall be had in all respects. The referee shall have the
same powers, be entitled to the same compensation, and subject to
the same control as if the reference had been made in an action in
which such court might by law direct a reference. The court may
set aside the referee or appoint another in his place, or may set aside
or confirm the report, and adjudge costs as in actions against execu
tors and administrators, and the judgment of the court thereon shall
be valid and effectual, in all respects, as if the same had been ren
dered in a suit commenced by ordinary process.
Sec. 144. When a judgment has been recovered with costs against Liability of
any executor or administrator, the executor or administrator shall be for co»t«.' ''
individually liable for the costs, but they shall be allowed him in his
administration accounts, unless it shall appear that the suit or pro
ceeding, in which the costs were taxed, shall have been prosecuted or
resisted without just cause.
Sec. 145. If the executor or administrator is himself a creditor of Claim of
the testator or intestate, his claim, duly authenticated by affidavits, r
shall be presented for allowance or rejection to the probate judge,
and its allowance by the judge shall be sufficient evidence of its cor
rectness.
Sec 146. If any executor or administrator shall neglect for two Executor
months after his appointment to give notice to creditors, as prescribed ^Tc'^oUco to
by this chapter, it shall be the duty of the court to revoke his letters. credUor'Sec. 147. At the same term at which he is required to return his
inventory, the executor or administrator shall also return a statement
34
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return statement of all claims against the estate, which shall have been presented to
him when required by the court, and from term to term thereafter
shall present a statement of claims subsequently presented to him.
In all such statements he shall designate the names of the creditors,
the nature of each claim, when it became due or will become due, and
whether it was allowed or rejected by him.
CHAPTER VIL
SALES OP PROPERTY BY EXECUTORS OR ADMINISTRATORS.
Siiea toof be
Section 148. No sale of anyJ tproperty
order
theby
r J of an estate shall be valid
unless made under order of the probate court.
Applications for
Sec. 149. All applications for orders of sale shall be by petition in
writing, in which shall be set forth the facts showing the sale to be
necessary, and upon the hearing any person interested in the estate
may file his written objections, which shall be heard and determined.
The like,
Sec. 150. At the term of the court to which the inventory is re
turned, the executor or administrator shall apply for an order to sell
the perishable property of the estate, and so much other property as
may be necessary to be sold to pay the allowance made to the family
of the deceased. If claims against the estate have been allowed, and
a sale of property shall be necessary for their payment, or of the ex
penses of the administration, he shall also apply for an order to sell
so much of the personal property as shall be necessary. He shall
make a similar application, either in vacation or term, giving five
days' previous notice in a newspaper, or by the usual public posting
from time to time, so long as any personal property remains in his
hands, and a sale is necessary to pay any demands against the es
tate.
Order of sale
Sec. 151. If it appear that a sale is necessary, the court shall
order it to be made. In making such sales, the court shall order
such articles as are not necessary for the support and subsistence of
the family of the deceased, or are not specially bequeathed, to be
first sold. Articles so bequeathed shall not be sold until the residue
of the personal estate has been applied to the payment of the debts.
Sale of personal
Sec. 152. Sale of personal property shall be made at public auc
property.
tion, and after public notice given for at least ten days. The sale
may be made either at the court house door, at the residence of the
deceased, or at some other public place.
Notice of sale.
Sec. 153. The notice shall be given by notices posted in the public
<
places in the county, or by publication in a newspaper, if the judge
shall so order, in which shall be specified the time and place of the
sale.
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Sec. 154. When the personal estate in the hands of the executor or when real estate
administrator shall be insufficient to pay the allowance to the family
and all the debts and charges of the administration, the executor or
administrator may sell the real estate for that purpose upon the order
of the county judge.
Sec. 155. To obtain such order, he shall present a petition to the Application for
.
1
_
order of sale of
probate court, setting forth the amount of personal estate that has real estate,
come to his hands, and how much thereof, if any, remains undisposed
of, the debts outstanding against the deceased as far as the same can
be ascertained, a description of all the real estate of which the tes
tator or intestate died seized, and the condition and value of the re
spective portions and lots, the names and ages of the devisees, if any,
and of the heirs of the deceased, which petition shall be verified by
the oath of the party presenting the same.
Sec. 156. If it shall appear by such petition that there is not suf- ^If"^01
ficient personal estate in the hands of the executor or administrator wt»te.
to pay the allowance to the family, the debts outstanding against the
deceased, and the expenses of administration, and that it is necessary
to sell the whole or some portion of the real estate for the payment
of such debts, the probate judge shall thereupon make an order di
recting all persons interested to appear before him at a time and
place specified, not less than four, nor more than ten weeks from the
time of making such order, to show cause why an order should not
be granted to the executor or administrator to sell so much of tha
real estate of the deceased as shall be necessary to pay such debts.
Sec. 157. A copy of such order to show cause shall be personally Jjjjja*0 ^
served on all persons interested in the estate at least ten days before
the time appointed for hearing the petition, or shall be published at
least four successive weeks in such newspaper as the court shall order :
Provided, however, if all persons interested in the estate shall signify
in writing their assent to such sale, the notice may be dispensed
with.
Sec. 158. The probate judge at the time and place appointed in He^|^
such order, or at such other time as the hearing may be adjourned to,
upon proof of the due service or publication of a copy of the order,
or upon filing the consent in writing to such sale, of all parties in
terested, shall proceed to the hearing of such petition ; and if such
consent be not filed, shall hear and examine the allegations and proofs
of the petitioners, and of all persons interested in the estate who
may oppose the application.
Sec. 159. If any of the devisees or heirs of the deceased are mi- infanuu>visces
nors, and have a general guardian in the county, the copy of the
order shall be served upon the guardian. If they have no such guard-
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ian, the court shall, before proceeding to act upon the petition, ap
point some disinterested person their guardian, for the sole purpose
of appearing for them and taking care of their interests in the pro
ceedings.
Sec. 160. The executor or administrator may be examined on
oath, and witnesses may be examined by either party, and process to
compel their attendance, and testimony may be issued by the probate
judge, in the same manner and with like effect as in other causes.
Sec. 161. If it shall appear to the court that it is necessary to
sell a part of the real estate, and that by a sale of such part the
residue of the estate, or some specific part or piece thereof would be
greatly injured, the court may authorize the sale of the whole estate,
or of such part thereof as may be judged necessary, and most for the
interests of all concerned.
Sec. 162. If the probate judge shall be satisfied, after a full hear
ing upon the petition, and an examination of the proofs and allega
tions of the parties interested, that a sale of the whole or some por
tion of the real estate is necessary for the payment of the allowance
of the family and all valid claims against the deceased, and charges
of administration, or if such sale be assented to by all the persons
interested, he shall make an order of sale, authorizing the executor
or administrator to sell the whole, or so much and such parts of the
real estate described in the petition, as he shall judge necessary or
beneficial.
Sec. 163. The order shall specify the lands to be sold and the terms
of sale, which may be either for cash or on a credit not exceeding six
months, as the court may direct. If it appears that any part of such
real estate has been devised, and not charged in such devise with the
payment of debts, the court shall order that part descended to heirs to
be sold, before that so devised.
Sec. 164. If the executor or administrator shall neglect to apply
for an order of sale whenever it may be necessary, any person in
terested in the estate may make application therefor, in the same
manner as the executor or administrator, and notice thereof shall be
given to the executor or administrator before the hearing.
Sec. 165. Upon the making of such order a certified copy of the
order of sale shall be delivered by the court to the executor or ad
ministrator, who shall be thereupon authorized to sell the real estate
as directed.
Sec. 166. When a sale is ordered, notice of the time and place of
holding the same shall be posted up in three of the most public places
in the county in which the land is situated, and shall bo published in
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a newspaper, if there be one printed in the same county, and if there
be none, then in such paper as the court may direct, for three weeks
successively next before such sale, in which notice the lands and tene
ments to be sold shall be described with common certainty.
Sec. 167. Such sale shall be in the county where the lands are
»»<i time,
.
etc., ofeale>
situated, at public auction, between the hours of nine o'clock in the
morning, and the setting of the sun the same day.
Sec. 16S. The executor or administrator shall, when the sale is Sale on credit,
made upon a credit, take the note or notes of the purchaser for the
purchase money, with a mortgage on the property to secure their
payments.
Sec. 169. The executor or administrator making any sale of any When a resale
real estate, shall, at the next term of the court thereafter, make a re- n1*'
turn of his proceedings to the probate judge, who shall examine the
same, and if he shall be of opinion that the proceedings were unfair,
or that the sum bid is disproportionate to the value, and that a sum
exceeding such bid at least ten per cent, exclusive of the expenses of
a new sale may be obtained, he shall vacate such sale, and direct
another to be had, of which notice shall be given, and the sale shall
be in all respects conducted as if no previous sale had taken place.
Sec. 170. When the return of the sale is made, any person in- Objections to
confirmation
terested in the estate may file written objections to the confirmation of sale,
of the sale, and may be heard and may produce witnesses in support
of his objections.
Sec. 171. If it appear to the court that the sale was legally made Order confirming
and fairly conducted, and that the sum bid was not disproportionate
to the value of the property sold, or if disproportionate, that a greater
sum as above specified cannot be obtained, the court shall make an
order confirming the sale and directing conveyances to be executed,
and such sale from that time shall be confirmed and valid.
Sec. 172. Such conveyances shall thereupon be executed to the Executor, etc.,
purchaser by the executor or administrators. They shall contain and conyeyance.
set forth at large the original order authorizing a sale, and the order
confirming the same, and directing the conveyance, and they shall be
deemed to convey all the estate, rights, and interest i» the premises
of the testator or intestate, and at the time of his death.
Sec. 173. Before any order is entered confirming the sale, it shall J^g^*,
be proved to the satisfaction of the court that notice was given of the what to rtate'.
sale as herein prescribed, and the order of confirmation shall state
that such proof was made.
Sec. 174. If, at the time appointed for the same, the executor or sale may be
a
j postponed.
administrator shall deem it for the interest of all persons concerned
8t*
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therein that the sale shall be postponed, he may adjourn the same
from time to time, not exceeding in all three months.
Notice of
Sec 175. In case of the adjournments notice thereof shall be given
postponement.
by a public declaration at the time and place first appointed for the
sale, and if the adjournment be for more than one day, further notice
shall be given by printing or publishing the same or both, as the time
and circumstances may admit.
Sale of real estate Sec. 176. When a testator shall have given any legacy by will
to pay legacies.
that is effectual to pass or charge real estate, and his goods, chattels,
rights, and credits shall be insufficient to pay a legacy, together with
his debts and the charges of administration, the executor or adminis
trator, with the will annexed, may obtain an order to sell his real es
tate for that purpose in the same manner and upon the same terms
and conditions as are prescribed in this chapter in case of a sale for
the payment of debts.
Where payment
Sec. 177. If the testator shall make provision by his will, or de
of debts, etc.,
signate the estate to be appropriated for the payment of his debts, the
will.
expenses of administration or family expenses, they shall be paid ac
cording to the provisions of the will and out of the estate thus appro
priated, so far as the same may be sufficient.
When real aestate1 Sec. 178. When such provision has been made, or any property
r be sold
without
an order directed by• the will to be sold,' the executor_ or administrator,' with
of the court.
the will annexed, may proceed to sell without the order of the
probate court, but he shall be bound as an administrator to give
notice of the sale, and to return accounts thereof to the court, and to
proceed in making the sale in all respects as if it were made under
the order of the court, unless there are special directions given in the
will, ii. which case he shall be governed by such directions.
When provision
Sec. i79. If the provision made by the will, or the estate appro
by will
insufficient.
priated be not sufficient to pay the debts and expenses of administra
tion and family expenses^ such part of the estate as shall not have
been disposed of by the will, if any, shall be appropriated for that
purpose according to the provisions of this act.
Bstate subject
Sec. 180. The estate, real and personal, given by will to any lega
to debts, etc.
tees or devisees, sh&ll be held liable to the payment of debts, expenses
of administration, and family expenses, in proportion to the value or
amount of the several devises or legacies, except that specific devises
or legacies may be exempted, if it shall appear to the court necessary
to carry into effect tht intention of the testator, if there shall be
other sufficient estate.
Sec. 181. When the estate given by any will has been sold for the
Contribution
payment of debts and expensea, all the devisees and legatees shall be
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liable to contribute according to their respective interests, to any
devisee or legatee from whom the estate devised to him may have
been taken for the payment of debts or expenses, and the probate
court when distribution is made, shall, by decree for that purpose,
settle the amount of the several liabilities, and decree how much each
person shall contribute.
Sec. 182. If a deceased person at the time of his death was pos- contract for
sessed of a contract for the purchase of lands, his interest in such onandsfetc9,
land, and under such contracts, may be sold on the application of his m*7
executor or administrator, in the same manner as if he had died
seized of such land, and the same proceedings may be had for that
purpose as are prescribed in this chapter in respect to lands of which
he died seized, except as hereinafter provided.
Sec. 183. Such sale shall be made subject to all payments that conditions
.
of sale.
may thereafter become due on such contracts, and if there be any
such payments thereafter to become due, such sale shall not be confirmed
by the probate judge, until the purchasers shall execute a bond to the
executor and administrator for his benefit and indemnity, and for the
benefit and indemnity of the persons entitled to the interest of the
deceased in the lands so contracted for, in double the whole amount of
payments thereafter to become due on such contract, with such sure
ties as the probate judge shall approve.
Sec. 184. Such bond shall be conditioned that the purchaser will Purchaser to
*
give bund.
make all payments for such land that shall become due after the date
of such sale, and will fully indemnify the executor or administrator,
and the person so entitled, against all demands, costs, charges, and
expenses, by reason of any covenant or agreement contained in such
contract ; but if there be no payments thereafter to become due on
such contract, no bond shall be required by the purchaser.
Sec. 185. Upon the confirmation of such sale, the executor or ad- Executor to
ministrator shall execute to the purchaser an assignment of the con- *™ign contracttract, which assignment shall vest in the purchaser, his heirs and as
signs, all the right, title, and interest of the persons entitled to the
interest of the deceased in the lands sold at the time of the sale, and
such purchaser shall have the same rights and remedies against the
vender of such land as the deceased would have had if he were living.
Sec. 186. When any sale is made by an executor or administrator, Application of
pursuant to the provisions of this chapter, of land subject to any £h"re*tand soil
mortgage or lien, which is a valid claim against the estate of the de- mortgage,
ceased, the purchase money shall be applied, after paying the neces
sary expenses of the sale, first to the payment and satisfaction of the
mortgage, and the residue in due course of administration.
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Expenses of sale.

gE0, J 87. In all cases in which land is sold by an executor or ad
ministrator, the necessary expenses of the sale shall be first paid out
of the proceeds.
Misconduct
Sec. 188. If there shall be any neglect or misconduct in the pro
ceedings of the executor in relation to any sale by which any person
interested in the estate shall suffer damages, the party aggrieved may
recover the same in a suit upon the bond of the executor or adminis
trator, or otherwise, as the case may require.
Fraudulent sales. Sec. 189. Any executor or administrator who shall fraudulently
sell any real estate of his testator or intestate, contrary to the pro
visions of this chapter, shall be liable in double the value of the land
sold, as damages, to be recovered in an action by the person having
an estate of inheritance therein.
Sec. 190. No action for the recovery of any estate, sold by an ex
ecutor or administrator under the provisions of this chapter, shall be
maintained by any heir or other person claiming under the deceased
testator or intestate, unless it be commenced within three years next
after the sale.
To what cases
Sec. 191. The preceding section shall not apply to minors or others
noTtoappiy?"011 under any legal disability to sue at the time when the right of action
shall first accrue ; but all such persons may commence such action at
any time within three years after the removal of the disability.
Account ofsales
Sec. 192. Whenever a sale has been made by an executor or admin
istrator of any property of the estate, real or personal, it shall be
his duty to return to the probate court, at its next term thereafter, an
account of sales verified by his affidavit. If he neglects to make such
return, he may be punished by attachment, or his letters may be re
voked, one day's notice having been first given him to appear and show
cause why such attachment should not issue or such revocation should
not be made.
notto b«' etc''
^BC'
^° execu*°r or administrator shall directly or indirectly
purchaser.
purchase any property of the estate he represented.
CHAPTER VIII.
OF THE POWERS AND DUTIES OF THE EXECUTOR AND ADMINISTRATOR,
AND OF THE MANAGEMENT OF THE ESTATE.
Executor, etc., to Section 194. The executor or administrator shall take into his posof estates.
session all the estate of the deceased, real and personal, and shall col
lect all debts due to the deceased.
lueandbe roed
^SC"
•^■c^oaa *°r tne recovery of any property, real or perfor roooTerj of sonal, or for the possession thereof, and all actions founded upon con

COMPILED LAWS OP CALIFORNIA.

405

tracts, may be maintained by and against executors and administra
tors, in all cases in which the same might have been maintained by
or against their respective testators or intestates.
Sec. 196. Executors and administrators may maintain action And for
against any person who shall have wasted, destroyed, taken, or car
ried away, or converted to his own use, the goods of their testator or
intestate in his lifetime. They may also maintain actions for trespass
committed on the real estate of the deceased in his lifetime.
Sec. 197. Any person, or his personal representatives, shall have Executors may
action against the executor or administrator of any testator or intes- pass by testator,
tate who in his lifetime shall have wasted, destroyed, taken, or carried
away, or conveyed to his own use, tho goods or chattels of any such
person, or committed any trespass on the real estate of such person.
Sec. 198. When there was any partnership existing between the interest in
•
«,•
i
i
partnership.
testator or intestate at the time of his death, and any other person,
the surviving partner shall have the right to continue in possession of
the effects of the partnership and to settle its business, but the inter
est of the deceased shall be included in the inventory, and appraised
as other property. The surviving partner shall proceed to settle the
affairs of the partnership without delay, and shall account with the
executor or administrator, and pay over such balances as may from
time to time be payable to him in right of his testator or intestate.
Upon tlio application of the executor or administrator, the probate
judge may, whenever it may appear necessary, order the surviving
partner to render an account, and in case of neglect or refusal, may,
after notice, compel it by attachment. And the executors or admin
istrators may maintain against him any action which his testator or
intestate could have maintained.
Sec. 199. Any administrator may in his own name, for the use and Acti,m» °n bond
*
'
of executor, cte.
benefit of all parties interested in the estate, maintain actions on the
bond of an executor, or of any former administrator of the same
estate.
'
Sec. 200. In actions brought by or against executors, it shall not what executors
be necessary to join those as parties to whom letters shall have been t°j°min*<:tlons
issued, and who have not qualified.
Sec. 201. Whenever a debtor of a deceased person shall be unable to '
pay all his debts, the executor or administrator, with the approbation
of the probate judge, may compound with him and give him a dis
charge, upon receiving a fair and just dividend of his effects.
Sec. 202. When there shall be a deficiency of assets in the hands Recovery of
of an executor or administrator, and when the deceased shall in his fraudulently
lifetime have conveyed any real estate or any rights or interests tesStori°fby
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therein, with intent to defraud his creditors, or to avoid any right,
debt, or duty of any person, or shall have so conveyed such estate,
that by law the deeds or conveyances are void as against creditors,
the executor or administrator may, and it shall be his duty to com
mence and prosecute to final judgment any proper action for the re
covery of the same ; and may recover for the benefit of the creditor
all such real estate so fraudulently conveyed, and may also, for the
benefit of the creditors, sue and recover all goods, chattels, rights, or
credits which may have been so fraudulently conveyed by the de
ceased in his lifetime, whatever may have been the manner of such
fraudulent conveyance.
When executor
Sec. 203. No executor or administrator shall be bound to sue for
to sue as
provided In
such
estate as mentioned in the preceding section, for the benefit of
preceding
section.
the creditors, unless on application of creditors of the deceased ; nor
unless the creditors making the application shall pay such part of the
costs and expenses, or give such security to the executor or adminis
trator thereof as the probate judge shall direct.
Disposition of
Sec. 204. All real estate so recovered shall be sold for the pay
ment of debts, in the same manner as if the deceased had died seized
thereof, upon obtaining an order therefor from the probate court,
and the proceeds of all goods, chattels, rights, and credits so recov
ered shall be appropriated in payment to the debts of the deceased,
in the same manner as other property in the hands of the ftxeoutor or
administrator.
CHAPTER IX.
OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND ADMINISTRA
TORS IN CERTAIN CASES.
Executor to
Section 205. When any person who is bound by contract, in writcomplete con- ,
» „
i_ i*
i•
,
tract* for sale, mg, to convey any real estate shall die before making the conveyance,
the probate court may make a decree authorizing and directing the exe
cutor or administrator to convey such real estate to the person entitled
thereto in all cases where such deceased person, if living, might be
compelled to make such conveyance.
Petition for
Sec. 206. On the presentation of a petition by any person claimconveyajice.m*ke ing to be entitled to such conveyance from any executor or adminis
trator setting forth the facts upon which such claim is predicated, the
probate judge shall appoint a time and place for hearing such petition,
which shall be at a regular term of the court ; and shall order notice
of the pendency thereof, and of the time and place of hearing, to be
published at least four successive weeks before such hearing, in such
newspaper in this state as he may designate.
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Sec. 207. At the time and place appointed for such hearing, or at Hearing petition,
such other time as the same may be adjourned to, upon proof by affi
davit of the due publication of the notice, the court shall proceed to
a hearing, and all persons interested iu the estate may appear and
defend such petition, by filing their objections in writing, and the
court may examine on oath the petitioner, and all who may be pro
duced before him for that purpose.
Sec. 208. After a full hearing upon such petition and objections, Order to
and examination of the facts and circumstances of the claim, if the execute
probate judge is satisfied that the petitioner is entitled to a convey- conTeyln<:e'
ance of the real estate described in his petition, he shall make a de
cree authorizing and directing the executor or administrator to exe
cute a conveyance thereof to the petitioner.
Sic. 209. Any person interested may appeal from such decree to
the district court for the same county, as in other cases ; but if no
appeal be taken from such decree within the time limited therefor by
law, or if such decree be affirmed on appeal, it shall be the duty of
the executor or administrator to execute the conveyance according to
the directions contained in the decree, and a certified copy thereof
shall be recorded with the deed in the office of the recorder in the
county where the lands lie, and shall be evidence of the correctness
of the proceedings, and of the authority of the executor or adminis
trator to make the conveyance.
Sec. 210. If upon a hearing in the probate court, as herein before Dismissing
provided, the probate judge shall doubt the right of the petitioner to
have a specific performance of the contract, he shall dismiss the pe
titioner without prejudice to the rights of the petitioner, who may at
any time within six months thereafter proceed in the district court to
enforce a specific performance.
Sec. 211. Every conveyance made in pursuance of a decree of the Effect of
conveyance.
probate court, as provided in this chapter, shall be effectual to pass
the estate contracted for as fully as if the contracting party himself
was still living and then executed the conveyance.
Sec. 212. A copy of the decree for a conveyance made by the Effect of
probate court, and duly certified and recorded in the office of the oTuwdet * C°Py
recorder of the county where the lands lie, shall give the person en
titled to the conveyance a right to the possession of the lands con
tracted for, and to hold the same according to the terms of the in
tended conveyance, in like manner as if they had been conveyed in
pursuance of the decree.
Sec. 213. The recording of any decree, as provided in the preced- TneUke.
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ing section, shall not prevent the court making such decree from en
forcing the same by other process.
Sec. 214. If the person to whom the conveyance was to be made
Where party
to whom to be snail die before the commencement of the proceedings, according to
made Is dead. the provisions of this chapter, or before the completion of the convey
ance, any person who would have been entitled to the estate under
him as heir, devisee, or otherwise, in case the conveyance had been
made according to the terms of the contract, or the executor or ad
ministrator of such deceased person, for the benefit of the person so
entitled, may commence such proceedings, or may prosecute the same
if already commenced, and the conveyance shall be so made as to
vest the estate in the same persons who would have been entitled to
it, or in the executor or administrator for their benefit.
CHAPTER X.
OF ACCOUNTS TO BE RENDERED BY EXECUTORS AND ADMINISTRATORS, AND
OF THE PAYMENT OF DEBTS.
Section 215. No executor or administrator shall be chargeable upon
When executor
personally liable. anv Specia.l promise to answer damages or to pay the debts of the tes
tator or intestate out of his own estate, unless the agreement for that
purpose, or some memorandum or note thereof, is in writing and
signed by such executor or administrator, or by some other person by
him thereunto specially authorized.
Executor to be
Sec. 216. Every executor and administrator shall be chargeable in
charged with
all estate, etc. his account with the whole of the estate of the deceased, which may
come to his possession at the value of the appraisement contained in
the inventory, except as provided in the following sections, and with
all the interest, profit, and income of the estate.
Sec. 217. He shall not make profit by the increase, nor suffer loss
Not to profit or
lose by estate.
by the decrease or destruction without his fault, of any part of the
estate. He shall account for the excess when he shall sell any part
of the estate for more than the appraisement, and if any shall be sold
for less than the appraisement he shall not be responsible for the loss
if the sale has been justly made.
Sec. 218. No executor or administrator shall be accountable for any
Uncollected
debts.
debts due to the deceased, if it shall appear that they remain uncol
lected without his fault.
Sec. 219. He shall be allowed all necessary expenses in the care,
Compensation.
management, and settlement of the estate, and for his services such
fees as the law provides; but when the deceased shall, by his will,
make some other provision for the compensation of his executor, that
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Bhall be deemed a full compensation for his services, unless he shall,
by a written instrument, filed in the probate court, renounce all claim
for compensation provided by the will.
Sec. 220. No administrator or executor shall purchase any claim Not to purchase
against the estate he represents ; and if he shall have paid any claim the os'totos.0"
for less than its nominal value, he shall only be entitled to charge in
his account so much as he shall have actually paid.
Sec. 221. When no compensation shall have been provided by the commission
will, or the executor shall renounce all claim thereto, he shall be al- compensation,
lowed commissions upon the amount of the whole estate accounted for
by him, as follows : For the first thousand dollars, at the rate of seven
per cent. ; for all above that sum, and not exceeding ten thousand
dollars, at the rate of five per cent. ; for all above that sum, at the
rate of four per cent., and the same commissions shall be allowed to
administrators. In all cases such further allowance may be made as
the probate judge may deem just and reasonable for any extraordi
nary services not required by an executor or administrator in the
common course of his duty : Provided, the total amount of such al
lowances shall not exceed the amount of commission allowed by this
section.
Sec. 222. At the third term of the court after his appointment, To render an
and thereafter at any time when required by the court, either upon receipts" etc.
its own motion or upon the application of any person interested in
the estate, the executor or administrator shall render, for the infor
mation of the court, an exhibit under oath, showing the amount of
money received and expended by him, the amount of all claims pre
sented against the estate and the names of the claimants, and all
other matters necessary to show the condition of its affairs.
Sec. 223. If the executor or administrator fail to render an exhibit citation to,
at the third term of the court, it shall be the duty of the judge to Kcount'
cause a citation to be issued requiring him to appear and render it.
Sec. 224. Any person interested in the estate may, at any time Petition for
before the final settlement of accounts, present his petition to the account.*0
probate judge, praying that the executor or administrator be required
to appear and render such exhibit, setting forth the facts, showing
that it is necessary and proper that such an exhibit should be made.
Sec. 225. If the judge be satisfied, either from the oath of the ap- citation to
plicant or from any other testimony that may be offered, that the
facts alleged are true, and shall consider the showing of the applicant
sufficient, he shall direct a citation to be issued to the executor or
administrator, requiring him to appear at some day to be named in
35
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the citation, which shall be during a term of the court, and render an
exhibit as prayed for.
Objections to
Sec. 226. When an exhibit is rendered by an executor or administra
tor, any person interested may appear and by objections in writing
contest any account or statement therein contained. The court may
examine the executor or administrator, and if he has been guilty of neg
ligence, or has wasted, or embezzled, or mismanaged the estate, his
letters shall be revoked.
Sec. 227. If any executor or administrator neglect or refuse to ap
Attachment for
not obeying
pear and render an exhibit after having been duly cited, an attach
citation.
ment may be duly issued against him, or his letters may be revoked
in the discretion of the court.
Sec. 228. Every executor or administrator shall render a full
account of his administration upon the expiration of one year from
t at
end ofyear.
the time of his appointment. If he fail to present his account it shall
be the duty of the judge to compel the rendering of such account by at
tachment, and any person interested in the estate may apply for and
obtain an attachment, but no attachment shall issue unless a citation
has been first issued and returned, requiring the executor or adminis
trator to appear and show cause why an attachment should not
issue.
Executor to
Sec. 229. Whenever the authority of an executor or administrator
account after
hie authority
shall cease or be revoked for any reason, he may be cited to account
before the probate court at the instance of the person succeeding to
the administration of the same estate, in like manner as he might
have been cited by any person interested in the estate, during the
time he was executor or administrator.
Revoking
Sec. 230. If the executor or administrator resides out of the coun
authority of
executor, etc. ty, or absconds, or conceals himself so that the citation cannot be
personally served, and shall neglect to render an account within thirty
days after the time above prescribed, or if he shall neglect to render
an account within thirty days after being committed where the at
tachment has been executed, his letters shall be revoked.
Executor to
produce vouchers Sec. 231. In rendering his account the executor or administrator
for all payments. shall produce vouchers for all charges and expenses which he shall
have paid, which vouchers shall be filed and remain in the court ;
and he may be examined on oath touching such payments, and also
touching any property and effects of the deceased, and the disposition
thereof.
Except iteL
Sec. 232. On the settlement of his account he may be allowed any
less than J520.
item of expenditure not exceeding twenty dollars, for which no vouch
er is produced, if such item be supported by his own oath positive to
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the fact of payment, specifying where and to whom the payment was
made, and if such oath be uncontradicted ; but such allowances in the
whole shall not exceed five hundred dollars for payment in behalf of
any one estate.
Sec. 233. When the account is rendered for settlement, notice Notice of
M •
i •
i
•
i i i
•
•
i
i settling account.
thereof shall be given by the clerk, by causing notices to be posted
up in three public places in the county. The notice shall set forth
the name of the estate and of the executor or administrator, and the
day appointed for the settlement of the account, which shall be on
some day of a term of a court.
Sec. 234. On the day appointed, or any subsequent day to which Exceptions
the hearing may be adjourned by the court, any person interested in
the estate may appear and file his exceptions in writing to the ac
count, and contest the same.
Sec. 235. If there be any minor interested in the estate, who has Minors to ua«
.
...
guardian
no legally appointed guardian, the court shall appoint some disinter- appointed,
ested person to represent him, who, on behalf of the minor, may con
test the account as any other person having an interest might contest
it, and who shall be allowed by the court for his services a reasonable
compensation.
Sec. 236. The hearing and allegations of the respective parties may Auditors may
be adjourned from time to time as shall be necessary, and the court 66 4pp0ill'ed'
may appoint one or more auditors to examine the accounts and make
report thereon, subject to confirmation, and may allow a reasonable
compensation to such auditors, to be paid out of the estate of the
deceased.
Sec. 237. The settlement of the account and the allowance thereof Settlement of
by the court, or upon appeal, shall be conclusive against all persons conclude,
in any way interested in the estate, saving, however, to all persons
laboring under any legal disability, their rights to proceed against
the executor or administrator, either individually or upon his bond,
within two years after their respective disabilities shall cease, and in
any action brought by any such person, the allowance and settlement
of the account shall be deemed presumptive evidence of its correctSec. 238. The account shall not be allowed by the court until it be Proofofnotice
first proved that notice has been given as required by this chapter, and ofaccounts"'
the decree shall show that such proof was made to the satisfaction of
the court, and shall be conclusive evidence of the fact.
Sec. 239. The debts of the estate shall be paid in the following Order in which
order: 1st, funeral expenses; 2d, the expenses of the last sickness; debt< 10 1)8 paid'
3d, debts having preference to the laws of the United States ; 4th,
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judgments rendered against the deceased in his lifetime, and mort
gages in the order of their date ; 5th, all other demands against the
estate.
Whoro property
Sec. 240. The preference given in the preceding section to a mort
insufficient to
pay mortgage. gage, shall only extend to the proceeds of the property mortgaged.
If the proceeds of such property be insufficient to pay the mortgage,
the part remaining unsatisfied shall be classed with other demands
against the estate.
Estate Insuf
Sec. 241. If the estate be insufficient to pay all the debts of any
ficient, a divi
dend to be paid. one class, each creditor shall be paid a dividend in proportion to his
claim ; and no creditor of any one class shall receive any payment
until all those of the preceding class shall be fully paid.
Funeral
Sec. 242. It shall be the duty of the executor or administrator,
and expenses of
last sickness.
as soon as he has sufficient funds in his hands, to pay the funeral ex
penses and the expenses of the last sickness, and the allowance made
to the family of the deceased; and he may retain in his hands the
necessary expenses of administration, but he shall not be obliged to
pay any other debt, or any legacy until, as prescribed in this act, the
payment has been ordered by the court.
Sec. 243. Upon the settlement of the accounts of the executor or
Order for
payment of
administrator, at the end of the year, as required in this chapter, the
debts.
court shall make an order for the payment of the debts as the circum
stances of the estate shall require. If there be not sufficient funds in
the hands of the executor or administrator, the court shall specify in
the decree the sum to be paid to each creditor.
Provision for
Sec. 244. If there is any claim not due, or any contingent or dis
disputed and
puted claim against the estate, the amount thereof, or such part of
contingent
claims.
the same as the holder would be entitled to if the claim were due, or
established, or absolute, shall be paid into the court, where it shall
remain to be paid over to the party when he shall become entitled
thereto, or if he fail to establish his claim, to be paid over or distri
buted as the circumstances of the estate require : Provided, that if
any creditor whose claim has been allowed, but is not yet due, shall
appear and assent to a deduction therefrom of the legal interest for
the time the claim has yet to run, he shall be entitled to be paid ac
cordingly.
Sec. 245. Whenever a decree shall be made by the probate court
After decree for
payment ofdebts for the payment of creditors, the executor or administrator shall be
executor person
ally liable
personally liable to each creditor for his claim, or the dividend there
therefor.
on, and execution may be issued on such decree, as upon a judgment
in the district court, in favor of each creditor, and the same proceed
ing may be had under such execution as if it had been issued from the
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district court. The executor or administrator shall also be liable on ponwjauy ii»w«
therefor.
his bond to each creditor.
6ec. 246. When the accounts of the administrator or executor have claims not
been settled, and an order made for the payment of debts and distri- for'^ymen"4"
bution of the estate, no creditor whose claim was not included in the d,bt*'
order for payment shall have any right to call upon the creditors who
have been paid, or upon the heirs, devisees, or legatees to contribute
to the payment of his claim ; but if the executor or administrator shall
have failed to give the notice to the creditors as prescribed by this
act, such creditor may recover on the bond of the executor or ad
ministrator the amount of his claim, or such part thereof as he would
have been entitled to had it been allowed : Provided, that this sec
tion shall not apply to any creditor whose claim was not due ten
months before the day of settlement, or whose claim was contingent
and did not become absolute ten months before such day.
Sec. 247. If the whole of the debts shall have been paid by the Order for
. .
payment of
first distribution, the court shall proceed to direct the payment of legacies
legacies and the distribution of the estate among the heirs, legatees,
or other persons entitled. But if there be debts remaining unpaid,
the court shall give such extension of time as may be reasonable for
a final settlement of the estate.
Sec. 248. At the time designated, or sooner, if within that time all J^£r'B4m'1
the property of the estate shall have been sold, or there shall be suf
ficient funds in his hands for the payment of all the debts due by the
estate, the executor or administrator shall render a final account and
pray a settlement of his administration.
Sec. 249. If he neglect to render his account, the same proceed- E^'taL'0
ings may be had as prescribed in this chapter, in regard to the first ac<:oun,■
account to be rendered by him, and all the provisions of this chapter
relative to the last-mentioned account, and the notice and settle
ment thereof, shall apply to his account presented for final settle
ment.
CHAPTER XL
OP THE PARTITION AND DISTRIBUTION OP ESTATES.
Section 250. At any time subsequent to the third term of the pro- Petition by heir
bate court, after the issuing ofletters testamentary or ofadministration, his portion of
any heir, devisee, or legatee, may present his petition to the court, e',"*■
that the legacy or share of the estate to which he is entitled may be
given to him, upon his giving bonds with security for the payment of
his proportion of the debts of the estate.
36*
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Sec. 251. Notice of the application shall be given to the executor
^ administrator, and to all persons interested in the estate, in the

same manner that notice is required to be given of the settlement of
the account of an executor or administrator.
Eiecutor, etc.,
Sec. 252. The executor or administrator, or any person interested
may resin
.
......
t_
application,
m the estate, may appear and resist the application, or any other
heir, devisee, or legatee, may make a similar application for himself.
Sec. 253. If, at the hearing, it appear that the estate is but little
indebted, and that the share of the party or parties applying may be
allowed to him or them, without injury to the creditors of the estate,
the court shall make a decree in conformity with the prayer of the
applicant or applicants : Provided, each one of them shall first exe
cute and deliver to the executor or administrator a bond in such sum
as shall be designated by the probate judge, and with sureties to be
approved by him, payable to the executor or administrator, con
ditioned for the payment by the heir, legatee, or devisee, whenever
required, of his proportion of the debts due from the estate.
Decree may
Sec. 254. Such decree may order the executor or administrator to
part of share
deliver to the heir, legatee, or devisee, the whole portion of the estate
delivered. '
to which he may be entitled, or only a part thereof.
where partition
Sec. 255. If in the execution of such decree any partition be neces>
sary between two or more of the parties interested, it shall be made
in the manner hereinafter prescribed.
Cost»Sec. 256. The costs of the proceedings authorized by the preceding
section shall be paid by the applicant, or, if there be more than one,
shall be apportioned equally amongst them.
Order for
Sec. 257. Whenever any bond has been executed and delivered
payment of
bond.
under the provisions of the preceding sections, and the executor or
administrator shall ascertain that it is necessary for the settlement of
the estate to require the payment of any part of the money thereby
secured, he shall petition the court for an order requiring the pay
ment, and shall have a citation issued and served on the party bound,
requiring him to appear and show cause why the order shall not be
made. At the hearing, the court, if satisfied of the necessity of such
payment, shall make an order accordingly, designating the amount,
Action on bond, and giving a time within which it shall be paid. If the money be
not paid within the time allowed, an action may be maintained by the
executor or administrator on the bond.
D^wbaO"" °f
Sbc. 258. Upon the final settlement of the accounts of the execu
tor or administrator, or at any subsequent time, upon the application
of the executor or administrator, or of any heir, legatee, or devisee, the
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court shall proceed to distribute the residue of the estate, if any
among the persons who are by law entitled.
Sec. 259. In the decree the court shall name the persons and the Form of decree,
proportion or parts to which each shall be entitled, and such persons
shall have the right to demand and recover their respective shares
from the executor or administrator, or any person having the same in
possession.
Sec. 260. The decree may be made on the application of the exe- on whose
cutor or administrator, or of any person interested in the estate, and dtcrl^made.
shall only be made after notice has been given in the manner required
in regard to an application for the sale of land by an executor or ad
ministrator. The court may order such further notice to be given as
it may deem proper.
Sec. 261. When the estate, real or personal, assigned to two or ?S^t,h^of
more heirs, devisees, or legatees, shall be in common and undivided) common,
and the respective shares shall not be separated and distinguished,
partition and distribution may be made by three disinterested per
sons, to be appointed commissioners for that purpose by the probate
judge, who shall be duly sworn to the faithful discharge of their
duties, and the court shall issue a warrant to them for that purpose.
Sec. 262. If the real estate shall be in different counties, the pro- Rrau estate
•«•
■ i-rr
■ •
indifferent
bate court may, if it shall judge proper, appoint different commission- counties,
ers for each county ; and in such cases the estate in each county shall
be divided separately, as if there was no other estate to be divided ;
but the commissioner first appointed shall, unless otherwise directed
by the probate court, make division of such real estate wherever
situated within this state.
Sec. 263. Such partition and distribution may be ordered on the who mny apply
petition of any of the persons interested ; but before any partition
'
shall be ordered, as directed in this chapter, notice shall be given to
all persons interested who shall reside in this state, or their guardians,
and to agents, attorneys or guardians, if there be any in this state,
of such as reside out of the state either personally or by public notice
as the probate court shall direct.
Sec 264. Partition of the real estate may be made as provided in Partition may be
made although
this chapter, although some of the original heirs or devisees may have gome of the heirs,
conveyed their shares to other persons, and such shares shall be as- with their
signed to the person holding the same, in the same manner as they
otherwise should have been to such heirs or devisees.
Sec. 265. The several shares in the real and personal estate shall shares to be
....
•
. ..
He^ out °y metes
be set out to each individual in proportion to his right, by such metes and bounds,
and bounds, or description, that the same can bo easily distinguished,
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unless two or more of the parties interested shall consent to have
their shares set out, so as to be held by them in common and un
divided.
Whole estate
Sec. 266. When any such real estate cannot be divided without
may be assigned
to one on certain prejudice or inconvenience to the owners, the probate court may as
t-ondittons.
sign the whole to one or more of the parties entitled to shares there
in, who will accept it, always preferring the males to the females, and
among children preferring the elder to the younger : Provided, the
party so accepting the whole Bhall pay to the other parties interested
their just proportion of the true value thereof, or shall secure the
same to their satisfaction ; and the true value of the estate shall be
ascertained by commissioners appointed by the probate court, and
sworn for that purpose.
Payments for
Sec. 267. When any tract of land or tenement shall be of greater
equality of
partition.
value than either party's share in the estate to be divided, and can
not be divided without injury to the same, it may be set off by the
commissioners appointed to make partition to either of the parties
who will accept it, giving preference as prescribed in the preceding
sections : Provided, the party so accepting shall pay or secure to one
or more of the others such sums as the commissioners shall award to
make the partition equal, and the commissioners shall make their
award accordingly ; but such partition shall not be established by
the court until the sums so awarded shall be paid to the parties enti
tled to the same, or secured to their satisfaction.
Sec. 268. When it cannot otherwise be fairly divided, the whole
Estate may be or any part of the estate, real or personal, may be recommended by
sold and pro
ceeds divided. the commissioners to be sold ; and if the report be confirmed, the
court may order a sale by the executor or administrator, or by an
agent appointed for the purpose, and distribute the proceeds.
Estate In
Sec. 269. When partition of real estate among heirs or devisees
common, how
dNided.
shall be required, and such real estate shall be in common, and undi
vided with the real estate of any other person, the commissioners
shall first divide and sever the estate of the deceased from the estate
in which it lies in common, and such division so made and established
by the probate court shall be binding upon all the persons inter
ested.
Sec. 270. Before any partition shall be made, or any estate divid
Guardians for
minors to be
ed
as provided in this chapter, guardians shall be appointed for all
appointed before
makingpartition. minors and insane persons interested in the estate to be divided ; and
some discreet person shall be appointed to act as agent for such partics as reside out of the state ; and notice of the appointment of such
agent shall be given to the commissioners in their warrant; and
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notice shall be given to all persons interested in the partition, their
guardians or agents, by the commissioners, of the time when they
shall proceed to make partition.
Sec. 271. The commissioners shall make report of their proceed- Probate court
may set aside
ings to the probate court in writing, and the court may for sufficient partition,
reasons set aside such report, and commit the same to the same com
missioners or appoint others ; and the report, when finally accepted
and established, shall be recorded in the records of the probate court,
and a copy thereof, attested by the clerk under the seal of the court,
shall be recorded in the office of the recorder of the county where the
lands lie.
Sec. 272. When the probate court shall make a decree assigning when commis.
.i
j,
.111
doners to make
the residue of any estate to one or more persons entitled to the same, partition not
it shall not be necessary to appoint commissioners to make partition neceMary'
or distribution of such estate, unless the parties to whom the assign
ment shall be decreed, or some of them, shall request that such par
tition shall be made.
Sec. 273. All questions as to advancements made, or alleged to Questions as to
have been made, by the deceased to any heirs, may be heard and de- to he decidedly
termined by the probate court, and shall be specified in the decree as- problt* oourt'
signing the estate, and in the warrant to the commissioners, and the
final decree of the probate court, or in case of appeal, of the district or
supreme court, shall be binding on all parties interested in the
estate.
Sec. 274. When any estate shall be assigned by decree of the Court may
court, or distributed by commissioners, as provided in this chapter, take possession
to any person residing out of this state, and having no agent therein, °r >b8ent<!e"■
and it shall be necessary that some person should be authorized to
take possession and charge of the same for the benefit of such absent
person, the court may appoint an agent for that purpose, and author
ize him to take charge of such estate, as well as to act for such
absent person in the partition and distribution.
Sec. 275. Such agent shall give a bond to the judge of probate, to iggt to tf"
be approved by him, faithfully to manage and account for such estate,
before he shall be authorized to receive the same ; and the court
appointing such agent may allow a reasonable sum out of the profits
of the estate for his services and expenses.
Sec. 276. When the estate shall remain in the hands of the agent Unclaimed
unclaimed for a year, it shall be sold under the order of the court, Mtltc'
and the proceeds, deducting the expenses of the sale, to be allowed
by the court, shall bo paid into the state treasury. When the pay
ment is made, the agent shall take from the treasury duplicate
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receipts, one of which he shall file in the office of the comptroller,
and the other in the probate court.
Sec. 277. The agent shall be liable on his bond for the care and
Liability of
agent.
preservation of the estate while in his hands, and for the payment of
the proceeds of the sale, as required in the preceding section, and
may be sued thereon by any person interested.
Sec. 278. When any person shall appear and claim the money paid
Certificate to
claimant.
into the treasury, the probate court making the distribution being
first satisfied of his right shall grant him a certificate under its seal;
and upon the presentation of the certificate to the comptroller, he shall
draw his warrant on the treasurer for the amount.
Decree
Sec. 279. When the estate has been fully administered, and it is
discharging
executor, etc. shown by the executor or administrator, by the production of satis
factory vouchers, that he has paid all sums of money due from him,
and delivered up under the order of the court all the property of the
estate to the parties entitled, the court shall make a decree discharg
ing him from all liability to be incurred thereafter.
Letters of
Sec. 280. The final settlement of an estate shall not prevent a
administration
mayr Issue after subsequent issuance of letters of administration, should other property
such
of the estate be subsequently discovered, or should it become necessary
or proper from any cause that letters should again be issued.
CHAPTER XII.
REMOVAL OP EXECUTORS AND ADMINISTRATORS IN CERTAIN CASES.
Section 281. Whenever the probate judge has reason to believe,
from his own knowledge, or from credible information, that any executor
or administrator has wasted, embezzled, or mismanaged, or is about to
waste or embezzle the property of the estate committed to his charge,
or has committed, or is about to commit, a fraud upon the estate, or
has become incompetent to act, it shall be his duty, by an order
entered upon the minutes of the court, to suspend the powers of such
executor or administrator until the matter can be investigated.
Sec. 282. During the suspension of the powers of the executor or
Special
administrator administrator, under the authority of the preceding section, the pro
may be
appointed.
bate judge may, if the condition of the estate requires it, appoint a
special administrator to take charge of the effects of the estate, who
shall give the bond, and account as other special administrators are
required to do.
Executor to hare Sec. 283. When such suspension has been made, notice thereof
notice of his
suspension and shall be given to the executor or administrator, and he shall be cited
to be cited to
appear.
to appear and show cause why his letters should not be revoked. If
Powers of
executors,
etc , may be
suspended.
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he fail to appear in obedience to the citation, or if, appearing, the
court be satisfied that there exists cause for his removal, his letters
shall be revoked, and letters of administration granted anew, as the
case may require.
Sec. 284. At the hearing, any person interested in the estate may j^P^
appear and file his allegations in writing, showing that the executor appear on
or administrator should be removed. Such allegations shall be heard
and determined by the court.
Sec. 285. If the executor or administrator has absconded, or con- Executor, etc.,
ceals himself, or has removed from the county, notice may be given *bS(:<""Uns■
him of the pendency of the proceedings, by publication, in such
manner as the court may direct; and the court may proceed upon
such notice as if the citation had been personally served.
Sec. 286. In the proceedings authorized by the five preceding Attachments
sections of this chapter, for the removal of an executor or adminis- attendance,
trator, the court may compel his attendance, by attachment, and may
compel him to answer questions, on oath, touching his administration,
and upon his refusal so to do may commit him until he obey.
CHAPTER Xm.
MISCELLANEOUS provisions.
Section 287. All orders and decrees made by the probate court, dur- orien, decree*,
ing its terms, shall be entered at length in the minute-book ofthe court ; entered,
and also all orders which the probate judge is empowered to make
out of term-time, and which are, by this act, specially required to be
so entered. Upon the close of each term, the judge shall sign the
minutes of the proceedings.
Sec. 288. Whenever personal notice is required by this act to be personal notice
given to any party to a proceeding in the probate court, and no other how giTcn'
mode of giving notice is prescribed, it shall be given by citation, is
sued from the court, signed by the clerk, and under the seal of the
court, directed to the sheriff of the proper county, and requiring him
to cite such person to appear before the court or judge, as the case
may be, at a time and place to be named in the citation. In the body
of the citation shall be briefly stated the nature or character of the
proceeding.
Sec. 289. The officer to whom the citation is directed shall serve citation, how
served.
it by delivering a copy to the person named therein, or to each of them
if there be more than one, and shall return the original to the court
according to its direction, endorsing thereon the time and manner of
service.
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^EC'
^ie'1 n0 o^er time is specially prescribed, citation shall
be served and returned at least five days before the return day
thereof.
cierk of probate
Sec. 291. Unless otherwise specially prescribed, the clerk of the
court may
»
administer
oaths, rprobate court shall have *power to administer»..•«.
all oaths necessarv and
issue
citations,
etc.
proper to be taken, touching any matter pending in the probate court,
or in any manner connected with any proceedings of which the court
has jurisdiction, and he shall have power to issue citations and sub
poenas upon the application of any party, without the order of the
judge, except in those cases in which such order is specially required
by law for the issuing of a citation.
Process.
Sec. 292. All writs and processes issuing from the probate court
shall be signed by the clerk and authenticated with the seal of the
court, except subpoenas, which need not be under seal.
Practice.
Sec. 293. The practice in the district court shall be applicable to
proceedings in the probate court, so far as the same does not conflict
with any enactment specially applicable to the probate court, or is
not inconsistent with the provisions of this act, or the act to provide
for the appointment and prescribe the duties of guardians.
Appeals.
Sec. 294. Appeals shall be allowed from the decisions of the pro
bate court to the district court of the same county in the following
cases : First, on all decisions issuing letters testamentary or of ad
ministration or guardianship ; second, on all decrees admitting any
will to probate or determining the validity of any will ; third, on all
decrees admitting any will to probate; fourth, on all orders setting
apart property or making allowances for the widow or child or chil
dren; fifth, on all orders for the sale or conveyance of real estate;
sixth, on all settlements of executors or administrator or administra
tors ; seventh, on all orders directing the payment of debts or legacies,
or the distribution of the estate among heirs, legatees, or distributees ;
eighth, on all orders revoking letters testamentary or of administra
tion ; ninth, on any allowance, order, decree, rule, or decision what
ever, made by the probate court or judge manifestly irregular or
unjust.
who may appeal. Sec. 295. Any person interested in or affected by the decision of
the probate court may appeal therefrom, by giving notice in open court
during the term at which the decision complained of is made, an entry
of which notice shall be made on the minutes or by filing a notice of
appeal with the clerk of the court, and serving written notice upon
all others interested, if within the county at any time within twentj
days after the decision complained of is made.
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Sec. 296. The appeal
Appeal,
howwhen
fr shall be deemed waived unless the appellant
rr
taken, and
shall, within twenty days after the appeal is taken, file in the court <i<*med waiyed.
the bond of himself or some other person in a sum and with security
to be approved by the probate judge, conditioned that he will prose
cute the appeal, and pay any debt and all damages and costs which
may be adjusted against him. The bond shall be payable to the state of
California, and upon any breach of the condition thereof, may be sued
upon by any one or more of the parties interested, in his or their own
names ; but the appeal of any executor or administrator shall be com
plete and effectual without any bond being filed. When the appeal is
taken from any decision made by the probate judge out of term, it
may be heard by the district judge out of term, at any time after the
appeal is perfected, upon previous notice of five days being given to
all parties interested, if in the county.
Sec. 297. The appeal shall not be a supersedeas in any other mat- Effcct ofappeal
ter relating to the administration of the estate, except that upon which
the appeal is specially taken. When the appeal is taken and perfect
ed, the clerk shall deposit in the office of the district court all the
original papers in his office relating to the subject matter of the appeal.
Sec. 298. Upon the filing of the papers in the district court, that
court shall be possessed of the cause, and shall proceed to hear, try,
and determine the same anew, without regarding any error, defect, or
other imperfection in the proceedings of the probate courts.
Sec. 299. Issues of fact joined in the probate court shall be tried ^^M"uw
by the district court on appeal, as herein provided, and in no other
manner.
Sec. 300. When judgment upon an appeal from the probate court B<m*",''"r'
has been rendered by the district court, the clerk shall return into the
probate court all the original papers, together with a certified tran
script of the judgment or decree, and shall carry the same into effect.
Sec. 301. In all cases in which it is not otherwise specially pre- Co8t8'
scribed by law, the probate court, or the district court on appeal, may
award costs to any party in its discretion, to be paid by any other
party or parties, or to be paid out of the estate which is the subject
of controversy, as justice shall require.
Sec. 302. When costs are awarded to one party to be paid by an- fo^""0"
other, the said courts respectively may issue execution therefor.
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CHAPTER XIV.
PUBLIC ADMINISTRATORS. (1)
Punishment for
Section 303. For any wilful misdemeanor in office, the public ad
misdemeanor in
office.
ministrator may be indicted and fined in any sum not exceeding two
thousand dollars, and removed from office.
Doty of persons
Sec. 304. Whenever any stranger or person without known heirs
in whose house
any stranger shall die intestate in house or premises of any other person, it shall
shall die, etc.
be the duty of such person, or any one knowing thereof, to give im
mediate notice to the public administrator j and in default thereof
he shall be liable to any damage that may be sustained thereby, to be
recovered by the public administrator, or any party interested.
Sec. 305. He shall make a perfect inventory of all such estate
The like.
taken into his possession, and administer an account for the same as
near as circumstances will permit, according to the law prescribing
the duties of administration, subject to the control and direction of
the probate court.
The like.
Sec. 306 If at any time letters testamentary or of administration
be regularly granted on such estate to any other person, he shall,
under the order of the probate court, account for, pay and deliver to
the executor or administrator thus appointed all the money, property,
papers, and estate of every kind in his possession.
Civil officers to
Sec 307. It shall be the duty of all civil officers to inform the
give notice of
waste, etc.
public administrator of all property and estate known to them, which
is liable to injury or waste, and which by law ought to be in the pos
session of the public administrator.
Sec. 308. The public administrator shall institute all manner of
Suits for prop
erty ofdecedents
suits and prosecutions that may be necessary to recover the property,
debts, papers, or other estate of the person deceased.
Order to examine Sec 309. If the public administrator shall complain to the probate
party charged
with embezzling judge on oath, that any person has concealed, embezzled, or disposed
estate.
of, or has in his possession any money, goods, property, or effects to
the possession of which said administrator is entitled in his official
capacity, the judge may cite such person to appear before the probate
court, and may examine him on oath touching the matter of Buch
complaint.
Punishment
Sec 310. If the person so cited refuse to appear and to submit to
for refusing
such an examination, or to answer to such interrogatories as may be
to attend.
put to him touching the matter of such complaint, the court may, by
(1) See Stat. 1851, page 206.
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warrant for that purpose, commit him to the county jail, there to re
main in close custody until he shall submit to the order of the court ;
and all such interrogations and answers shall be in writing, and shall
be signed by the party examined, and filed in the probate court.
Sec. 311. The probate court may, at any time, order the public 0rdw on p""""
...
„
».,.,.,
,
adminiitrator
administrator to account for and deliver all the money and property to account,
of any estate in his hands to the heirs or to the executors or admin
istrators regularly appointed.
Sec. 312. The public administrator shall render a yearly account Public
»
_.
a -n.
o
i• i i
administrator
to the county auditor ot : rirst, a listot the estates which have come to account
under his charge, the condition in which they are at the time of re- Mmually'
porting, the disposition which has been made of any during the year ;
second, the sums of money which have come into his hands, in each
estate, and what disposition has been made of them, and the amount
of his fees ; which said amount shall be published in at least two
journals of the state, one of which shall be in his own county, if
there is one published.
Sec. 313. The act entitled " An Act to regulate the Settlement of
the Estate of Deceased Persons," passed April twenty-second, eighteen
hundred and fifty, is hereby repealed, but the validity of any pro
ceedings heretofore had or commenced shall not be affected hereby.

CHAPTER CXXI.
AN ACT to regulate Proceedings in Criminal Cases.—[Passed
May 1, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
Section 1. This act is divided into seven parts:
DMsion ot a«t
1st. The first embraces general definitions and provisions.
2d. The second relates to the prevention of public offences.
3d. The third relates to proceedings for the removal of public
officers, by impeachment or otherwise.
4th. The fourth relates to proceedings in criminal actions prose
cuted by indictment.
5th. The fifth relates to proceedings in justices', recorders', and
mayors' courts.
6th. The sixth relates to special proceedings.
7th. The seventh relates to costs in criminal proceedings.
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PART I.
GENERAL DEFINITIONS AND PROVISIONS.

Crime defined.

Section 2. A crime or public offence is an act or omission forbidden
by law, and to which is annexed, upon conviction, either of the fol
lowing punishments. 1st. Death. 2d. Imprisonment. 3d. Fine.
4th. Removal from office, or, 5th. Disqualification to hold or enjoy
any office of honor, trust, or profit under this state.
Sec. 3. Public offences are divided into, 1st. Felonies, and 2d.
Public t
Misdemeanors.
Sec. 4. A felony is a public offence punishable by death, or by
Felony.
imprisonment in a state prison.
Sec. 5. Every other public offence is a misdemeanor.
Misdemeanor.
Mode of
Sec 6. No person can be punished for a public offence, except
punishment.
upon legal conviction in a court having jurisdiction thereof.
Sec. 7. Every public offence must be prosecuted by indictment,
Mode of
prosecuting.
except :
1st. Where proceedings are had for the removal of civil officers
of the state.
2d. Offences arising in the militia when in actual service, and in
the land and naval forces in time of war, ur which this state may
keep with the consent of congress in time of peace.
3d. Offences tried in justices', recorders', and mayors' courts.
Criminal action.
Sec. 8. The proceedings by which a party charged with a public
offence is accused and brought to trial and punishment, shall be
known as a criminal action.
Sec 9. A criminal action shall be prosecuted in the name of the
How prosecuted.
people of the state of California as a party, against the party charged
with the offence.
Sec. 10. The party prosecuted in a criminal action is designated
in this act as the defendant.
Sec. 11. In a criminal action the defendant is entitled :
Rights of
defeudant.
1st. To a speedy and public trial.
2d. To be allowed counsel as in civil actions, or he may appear
and defend in person or with counsel ; and
3d. To produce witnesses on his behalf, and to be confronted with
the witnesses against him in the presence of the court, except tha*
where the charge has been preliminarily examined before a commit
ting magistrate, and the testimony taken down by question and an
swer, in the presence of the defendant, who has either in person or by
counsel cross-examined or had an opportunity to cross-examine the
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witnesses ; or where the testimony of a witness on the part of the peo
ple, who is unable to give security for bis appearance, has been taken
conditionally in the like manner in the presence of the defendant,
who has either in person or by counsel cross-examined, or had an op
portunity to cross-examine the witness, the deposition of such witness
may be read upon its being satisfactorily shown to the court that he
is dead or insane, or cannot with due diligence be found within the
state.
Sec. 12. No person shall be subject to a second prosecution for a second
prosecution.
public offence, for which he has once been prosecuted and duly convic
ted or acquitted.
Sec. 13. No person shall be compelled in a criminal action to be a Bdtatanimtkn.
witness against himself, nor shall a person charged with a public of
fence be subjected before conviction to any more restraint than is
necessary for his detention to answer the charge.
Sec. 14. No person can be convicted of a public offence, unless by Mode of
'
i,,
,
conviction.
a verdict of a jury accepted and recorded by the court, or upon a
plea of guilty, or upon judgment against him upon a demurrer to the
indictment in the case, mentioned in section two hundred and sixtysix.
PABT II.
OF THE PREVENTION OF PUBLIC OFFENCES.
TITLE X.
OF LAWFUL RESISTANCE.
Section 15. Lawful Resistance to the commission of a public of- i*?tai
_
resistance.
fence may be made :
when it may
be made.
1st. By the party about to be injured :
2d. By other parties.
Sec. 16. Resistance sufficient to prevent the offence may be made By party about
....
to be injured.
by the party about to be injured :
1st. To prevent an offence against his person, or his family, or
some member thereof:
2d. To prevent an illegal attempt by force, to take or injure pro
perty in his lawful possession.
Sec. 17. Any other person in aid or defence of the person about BJJ,ther
to be injured, may make resistance sufficient to prevent the offence.
30'
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TITLE II.
OF THE INTERVENTION OF THE OFFICERS OF JUSTICE.
CHAPTEB I.

*

r
INTERVENTION OF PUBLIC OFFICERS GENERALLY.
Section 18. Public offences may be prevented by the intervention
of the officers of justice :
1st. By requiring security to keep the peace :
2d. By forming a police in cities and towns, and by requiring
their attendance in exposed places :
3d. By suppressing riots.
By other persons. Sec. 19. Whenever the officers of justice are authorized to act in
the prevention of public offences, other persons, who by their com
mand act in their aid, are justified in so doing.

Prevention
of offences
by officers.

CHAPTER II.
SECURITY TO KEEP THE PEACE.
Section 20. A complaintmay be laid before any of the magistrates
mentioned in section one hundred and four, that a person has threat
ened to commit an offence against the person or property of an
other.
Sec. 21. When the complaint is laid before the magistrate, he shall
Complainant
and witnesses examine on oath the complainant, and any witnesses he may produce,
to be examined.
and shall take their depositions in writing and cause them to be sub
scribed by the parties making them.
Sec. 22. If it appears from the depositions that there is just reason
Magistrate may
issue warrant. to fear the commission of the offence threatened by the person so
complained of, the magistrate shall issue a warrant, directed generally
to the sheriff of the county, or any constable, marshal, or policeman,
in the state, reciting the substance of the complaint, and commanding
the officer forthwith to arrest the person complained of, and bring him
before the magistrate.
Sec. 23. When the person complained of is brought before the
Hearing.
magistrate, if the charge be controverted, the magistrate shall take
testimony in relation thereto. The evidence must be reduced to
writing, and subscribed by the witnesses.
Sec. 24. If it appear that there is no just reason to fear the com
Dismissing
c omplaint.
mission of the offence alleged to have been threatened, the person
complained of shall be discharged.
Complaint for
threatening a
breach of the
peace.
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Sec. 25. If, however, there bo just reason to fear the commission Bail may bo
^
required.
of the offence, the person complained of may be required to enter in
to a bond in such sum, not exceeding five thousand dollars, as the
magistrate may direct, with one or more sufficient sureties, to keep the
peace towards the people of this state, and particularly towards the
complainant. The bond shall be valid and binding for six months,
and may, upon the renewal of the complaint, be extended for a longer
period, or a new bond may be required.
Sec. 26. If the bond required by the last section be given, the Diicharge
party complained of shall be discharged. If he do not give it, the °n
magistrate shall commit him to prison, specifying in the warrant the
requirement to give security, the amount thereof, and the omission to
give the same.
Sec. 27. If the person complained of be committed for not giving The like,
the bond required, he may be discharged by any magistrate upon giv
ing the same.
Sec. 28. A bond given, as provided in section twenty-five, must be Bond to be filed,
filed by the magistrate in the office of the clerk of the county.
Sec. 29. Any person who, in the presence of a court or magistrate, Breach of
shall assault, or threaten to assault another, or to commit any offence magistrate's
against his person or property, or who shall contend with another with pre8enM'
angry words, may be ordered by the court or magistrate to give se
curity, as is provided in section twenty-fifth, or, if he refuse to do so,
may be committed, as provided in section twenty-sixth.
Sec. 30. A bond to keep the peace shall be broken on conviction Bond when
of the person complained against of a breach of the peace.
Sec. 31. Upon the district attorney's producing evidence of such Bond to be
conviction to the court of sessions of the county, the court shall order PrMecute<1,
the bond to be prosecuted, and the district attorney shall thereupon
commence an action on the same, in the name of the people of this
state.
Sec. 32. In the action, the offence stated in the record of con- Evidence of
vietion shall be alleged as a breach of the bond, and shall be conclu- .
sive evidence thereof.
Sec. 33. No security to keep the peace or be of good behavior shall when security
be required except as prescribed in this chapter.
CHAPTER in.
police in cities and towns and theib attendance at exposed places.
Section 34. The organization and regulation of the police in cities p0Uce, how
and towns in this state are governed by special laws.
regulated.
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Police at public
Sec. 35. The mayor or other officer having the direction of the
.ihuiu ~,
police in a city, town, or village, shall order a force sufficient to keep
the peace to attend any public meeting when he is satisfied that a
breach of the peace is to be apprehended.
CHAPTER IV.
SUPPRESSION OP RIOTS.
Sheriff may
command

Section 36. When a sheriff or other public officer authorized to
execute process shall find or have reason to apprehend that resistance
will be made to the execution of his process, he may command as
many male inhabitants of his county as he may think proper, and
any military company or companies in the county, armed and equip
ped, to assist him in overcoming the resistance, and, if necessary, in
seizing, arresting, and confining the resistors, and their aiders and
abettors, to be punished according to law.
Registers to be
Sec. 37. The officer shall certify to the court from which the process
presented.
issued, the names of the resistors, and their aiders and abettors, to
the end that they may be proceeded against for their contempt of
court.
Refusing
Sec. 38. Every person commanded by a public officer to assist him
to assist.
in the execution of process as provided in section 36, who shall with
out lawful cause refuse or neglect to obey the command, shall be
deemed guilty of a misdemeanor.
Sec. 39. If it appear to tho governor that the power of any coun
Military to
aid sheriff.
ty is not sufficient to enable the sheriff to execute process delivered
to him, he shall, on the application of the sheriff, order such military
force from any other county or counties as shall be necessary.
Riotous
Sec. 40. Where six or more persons, whether armed or not, shall
assembly may
be commanded be unlawfully or riotously assembled in any city or town, the sheriff
to disperse.
of the county and his deputies, the mayor and aldermen of the city,
or the constable of the town and the justice of the peace, shall go
among the persons so assembled, or as near to them as possible, and
shall command them in the name of the people of the state immedi
ately to disperse.
Persons
Sec. 41. If the persons assembled do not immediately disperse,
riotously
assembled may the magistrates and officers shall arrest them, that they may be
bo arrested.
punished according to law ; and for that purpose may command the
aid of all persons present or within the county.
Refusing to
Sec. 42. If a person so commanded to aid the magistrates or offi
aid sheriff.
cers neglect or refuse to do so, he shall be deemed guilty of a mis
demeanor and shall bo punished accordingly.

COMPILED LAWS OF CALIFORNIA.

429

Sec. 43. If a magistrate or officer, having notice of an unlawful Magistrate
or riotous assembly, as provided in section forty, neglect to proceed neglecting to act
to the place of assembly, or as near thereto as he can with safety, qu<! 8 n° '
and to exercise the authority with which he is invested for suppres
sing the same and arresting the offenders, he shall be deemed guilty
of a misdemeanor.
Sec. 44. If the persons so assembled and commanded to disperse, Magistrate
do not immediately disperse, any two of the magistrates or officers asscniDiJ\a
before mentioned may command the aid of a sufficient number of
persons, and may proceed in such manner as in their judgment is ne
cessary to disperse the assembly and arrest the offenders.
Sec. 45. When an armed force is called out for the purpose of b™^fj°rec'
suppressing an unlawful or riotous assembly or arresting the offenders, ordcr8 10 Mtit shall obey such orders in relation thereto as may have been made
by the governor, or by a judge of a court of record, or the sheriff of
the county, or by any two of the magistrates or officers mentioned in
section forty.
Sec. 46. When there is an unlawful or riotous assembly with the Order for
.
.
.
troops to aid
intent to commit a felony, or to offer violence to person or property, civil officers,
or to resist by force the laws of the state, and the fact is made to ap
pear to the governor, or to the judge of the supreme or district court,
or county court, or to the sheriff of the county, either of those offi
cers may issue an order directed to the commanding officer of a di
vision, brigade, regiment, battalion, or company, to order his
command or any part thereof (describing the kind and number of
troops) to appear at a time and place therein specified, to aid the
civil authorities in suppressing violence and enforcing the laws.
Sec. 47. The commanding officer to whom the order is given shall ^^"J1^^0
forthwith obey the same, and the troops so required shall appear at obeyed.
the time and place appointed, armed and equipped with ammunition
as per inspection, and shall execute any order that they shall then
and there receive according to law.
Sec. 48. When the governor shall be satisfied that the execution of ^c™r™^ty
civil or criminal process has been forcibly resisted in any county by {^JJ^y^,,
bodies of men, or that combinations to resist the execution of pro
cess by force exist in any county, and that the power of the county
has been exerted, and has not been sufficient to enable the officer
having the process to execute it, he may, on the application of the
officer, or of the district attorney, or county judge of the county, by
proclamation to be published in such papers as he shall direct, de
clare the county to be in a state of insurrection, and may order into
the service of the state such number and description of volunteer or
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Revoking such
proclamation.
Resisting
authorities
after such
proclamation.
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uniform companies, or other militia of the state, as he shall deem
necessary, to serve for such term and under the command of such
officer or officers as he shall direct.
Sec. 49. The governor may, when he shall think proper, revoke
the proclamation authorized by the last section, or declare that it
shall cease at such time and in such manner as he shall direct.
Sec. 50. Any person who shall, after the publication of the pro
clamation authorized by section forty-eight, resist or aid in resisting
the execution of process, in any county so declared to be in a state of
insurrection, or who shall aid or attempt the rescue or escape of any
person from lawful custody or confinement, or who shall resist or aid
in resisting any force ordered out by the governor to quell or sup
press an insurrection, shall be imprisoned in a state prison for a term
not less than two years.
PART III.
OF PROCEEDINGS FOR THE REMOVAL OF PUBLIC OFFICERS, BY IMPEACH
MENT OR OTHERWISE.
TITLE L

OF IMPEACIIMENT8.
Section
51.
The
governor,
lieutenant governor, secretary of state,
Who liable to
liuptwr.hnif.nt. comptroller, treasurer, attorney general, surveyor general, justice of
the supreme court, and judges of the district courts, shall be liable
to impeachment for any misdemeanor in office.
Sec. 52. All impeachments shall be tried by the senate; when
Impeachments,
how tried.
sitting for that purpose the senators shall be upon oath or affirmation,
impeachment for Sec. 53. When a civil officer of the state is impeached by the
ta^mcc!"10'
assembly for a misdemeanor in office, the articles of impeachment
shall be delivered to the president of the senate.
Copy of articles of Sec. 54. The senate shall assign a day for the hearing of the im
impeachment
peachment, and inform the assembly thereof. The president of the
to be served
on defendant.
senate shall cause a copy of the articles of impeachment, with a
notice to appear and answer the same at the time and place appointed,
to be served on the defendant, not less than ton days before the day
fixed for the hearing.
" Sec. 55. The service must be upon the defendant personally, or if
Such copy,
how served.
he cannot upon diligent inquiry be found within the state, the senate
upon due proof of that fact may order that publication be made, in
such manner as they may deem proper, of a notice requiring him to
appear at a specified time and place and answer the articles of im
peachment.
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Sec. 56. If the defendant do not appear, the senate, upon proof of Defendant
service or publication, as provided in the two last sections, may of *l"l"e 10 "pp™*their own motion or for cause shown, assign another day for hearing
the impeaohment ; or may then or at any other time which they may
appoint proceed, in the absence of the defendant, to trial and judg
ment.
Sec. 57. When the defendant appears, he must answer the articles Defendant's
of impeachment, which he may do, either by objecting to the suffi- ln*werciency of the same or any article therein, or by denying the truth of
the same.
Sec. 58. If the defendant object to the sufficiency of the impeach- objection to
ment, the objection must be in writing, but need not be in any specific ^^^t°ft
form, it being sufficient if it present intelligibly the grounds of the
objection. If he deny the truth of the impeachment, the denial may Denial
be oral and without oath, and shall be entered upon the journal.
impeachment.
Sec. 59. If an objection to the sufficiency of the impeachment be objection to
not sustained by a majority of the members of the senate who heard o"erruieZ
the argument, the defendant shall be ordered forthwith to answer the
articles of impeachment. If he plead guilty or refuse to plead, the
senate shall render judgment of conviction against him. If he deny
the matters charged, the senate shall, at such time as they may ap
point, proceed to try the impeachment.
Sec. 60. At the time and place appointed, and before the senate Members of court
proceed to act on the impeachment, the secretary shall administer to ° 5Wom'
the president of the senate, and the president of the senate to each of
the members of the senate then present, an oath or affirmation truly
and impartially to hear, try, and determine the impeachment and no
member of the senate shall act or vote upon the impeachment, or any
question arising thereon, without having taken such oath or affir
mation.
Sec. 61. The oath or affirmation having been administered, the *{£ ^1rocced
senate- shall proceed to try and determine the impeachment and may
adjourn the trial from time to time.
Sec. 62. The defendant cannot be convicted on impeachment with- what
out the concurrence of two thirds of the members present ; and if two
thirds of the members present do not concur in a conviction he shall
be declared acquitted.
Sec. 63. After conviction the senate shall immediately, or at such j*0^"^,
other time as they 6hall appoint, pronounce judgment, which shall be
in the form of a resolution entered upon the journals of the senate.
The vote upon the passage thereof shall be taken by yeas and nays,
and shall in like manner be entered upon the journal.
Sec. 64. On the adoption of the resolution by a majority of the Judgment.
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members present who voted on the question of acquittal or conviction,
the same shall be the judgment of the senate.
What judgment
Sec. 65. The judgment may be that the defendant be suspended
may be.
and removed from office, or that he be removed from office and dis
qualified to hold and enjoy a particular office or class of offices, or any
office of honor, trust, or profit, under this state.
Judgment of
Sec. 66. If judgment of suspension be given, the defendant shall
suspension.
during the continuance thereof be disqualified from receiving the
salary, fees, or emoluments of the office.
When officer
Sec. 67. No judicial officer shall exercise the office after being im
not to execute
official duties. peached until he is acquitted.
Impeachment
Sec. 68. If the lieutenant governor be impeached, notice of the im
of lieutenant
governor.
peachment shall be immediately given to the senate by the assembly,
that another president may be chosen.
Indictment
Sec. 69. If the offence for which the defendant is impeached be
barred by
impeachment. the subject of an indictment, the indictment shall not be barred by
the impeachment.
TITLE HE.
OF THE REMOVAL OF CIVIL OFFICERS OTHERWISE THAN BY IMPEACHMENT.
Accusation of
Section 70. An accusation in writing against any district, county,
certain officers.
or township officer for wilful or corrupt misconduct in office may be pre
sented by the grand jury of the county for which the officer accused is
elected or appointed.
What to state.
Sec. 71. The accusation shall state the offence charged in ordinary
and concise language and without repetition.
To be delivered
Sec. 72. The accusation shall be delivered by the foreman of the
to grand jury.
grand jury to the district attorney of the county, who shall cause a
copy thereof to be served upon the defendant, and require by notice
in writing of not less than ten days that he appear before the district
court of the county at the next term, and answer the accusation. The
original accusation shall then be filed with the clerk of the district
court.
Defendant
Sec 73. The defendant must appear at the time appointed in the
to appear.
notice, and answer the accusation, unless for some sufficient cause the
court assign another day for that purpose. If he do not appear, the
court may proceed to hear and determine the accusation in his ab
sence.
Sec 74. The defendant may answer the accusation, either by ob
Proceeding by
defendant.
jecting to the sufficiency thereof, or of any article therein, or by de
nying the truth of the same.
Sec 75. If he object to the legal sufficiency of the accusation,
Objection
to rtufflciency
of accusation. the objection must be in writing, but need not be in any specific form,
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it being sufficient if it present intelligibly the grounds of the ob
jection.
Sec. 76. If he deny the truth of the accusation, the denial may be Denial of truth
oral and without oath, and shall be entered upon the minutes.
Sec. 77. If an objection to the sufficiency of the accusation be JJjjjjSgJ
not sustained, the defendant shall be required to answer the accusa
tion forthwith.
Sec. 78. If the defendant plead guilty, or refuse to answer the ^^J°m
accusation, the court shall render judgment of conviction against him. proceed to try.
If he deny the matters charged, the court shall immediately, or at
such time as they may appoint, proceed to try the accusation.
Sec. 79. The trial shall be by a jury and shall be conducted in all lffa£
respects in the same manner as the trial of an indictment for a mis
demeanor.
Sec. 80. The district attorney and the defendant shall be respec- Attendance
"
* of witnesses.
tively entitled to such processes as may be necessary to enforce the
attendance of witnesses as upon a trial of an indictment.
Sec. 81. Upon a conviction the court shall immediately, or at Judgment on
*
,
,
conviction.
such other time as they may appoint, pronounce judgment that the
defendant be removed [from] office. But to warrant a removal, the
judgment must be entered upon the minutes assigning therein the
causes of removal.
Sec. 82. From a judgment of removal an appeal may be taken £j^j£'m
to the supreme court in the same manner as from a judgment in a
civil action, but until such judgment be reversed the defendant shall
be suspended from his office. Pending the appeal the office may be
filled as in case of vacancy.
Sec. 83. The same proceedings
Proceedings
r
o may
J be had on like ogrounds for the on
accusation
removal of a district attorney, except that the accusation shall be af£jj^ydiitric*
delivered to the district judge of the district, who shall thereupon
appoint some one to act as prosecuting officer in the matter, or shall
place the accusation in the hands of the district attorney of an ad
joining county, and require him to conduct the proceedings.
PABT IV.
or THE proceedings in criminal actions prosecuted by indictment.
TITLE I.
OF THE LOCAL JURISDICTION Or PUBLIC OFFENCES.
Section 84. Every person, whether an inhabitant of this or any other J^nj^B\ent
state, or county, or of a territory or district of the United States,
shall be liable to punishment by the laws of this state for a public
37

434

COMPILED LAWS OF CALIFORNIA.

offence committed by him therein, except where it is by law cognizable
exclusively in the courts of the United States.
Sbc. 85. When the commission of a public offence commenced with
Offences
out the state, is consummated within the boundaries thereof, the de
fendant shall be liable to punishment in this state though he were
without the state at the time of the commission of the offence charged :
Provided, he consummated the offence through the intervention of
an innocent or guilty agent without this state, or any other means
proceeding directly from himself, and in such case the jurisdiction
shall be in the county in which the offence is consummated.
Sec. 86. When an inhabitant or resident of this state shall, by any
previous appointment or engagement, fight a duel, or be concerned as
oat of
a second therein without the jurisdiction of this state, and in such
duel a wound shall be inflicted upon any person whereof he shall die
within the state, the jurisdiction of the offence shall be in the county
where the death shall happen.
Offenco
Sbc. 87. When a public offence is committed in part in one county
committed In
separate
and in part in another, or the acts or effects thereof constituting or
counties.
requisite to the consummation of the offence occur in two or more
counties, the jurisdiction shall be in either county.
Sbc. 88. When a public offence is committed on the boundary of
On boundary
of two counties. two or more counties, or within five hundred yards thereof, the juris
diction shall be within either county.
Sec. 89. When an offence is committed within this state on board
On
a vessel navigating a river, bay, or slue, or lying therein in the pros
ecution of her voyage, the jurisdiction shall be in any county through
which the vessel is navigated in the course of her voyage, or in the
county where the voyage shall terminate.
Sec. 90. The jurisdiction of an indictment for the crime of forcibly
Jurisdiction
of indictment
for abduction. stealing, taking, or arresting any man, woman, or child in this state,
and carrying him or her into any other county, state, or territory, or
for forcibly taking or arresting any person or persons whomsoever,
with a design to take him or her out of this state, without having es
tablished a claim according to the laws of the United States, or for
hiring, persuading, enticing, decoying, or seducing by false promises,
misrepresentations, and the like, any negro, mulatto, or colored per
son to go out of this state, to be taken or removed therefrom for the
purpose and with the intent to sell such negro, mulatto, or colored
person into slavery or involuntary servitude, or otherwise to employ
him or her for his or her own use or the use of another, without the
free will and consent of such negro, mulatto, or colored person, shall
be, in any county in which the offence is committed, or into or out of
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which the person upon whom the offence was committed may in the pros
ecution of the offence have been brought, or in which an act shall be
done by the offender in instigating, procuring, promoting, aiding in,
or being accessory to, the commission of the offence, or in abetting the
parties therein concerned.
Sec. 91. When the offence either of bigamy or incest is committed J^jiS™7
in one county and the defendant is apprehended in another, the juris
diction shall be in either county.
Sec. 92. When property feloniously taken in one county by bur- Fori
glary, robbery, larceny, or embezzlement, has been brought into ano
ther, the jurisdiction of the offence shall be in either county. But if
at any time before the conviction of the defendant in the latter he be
indicted in the former county, the sheriff of the latter county shall
upon demand, deliver him to the sheriff of the former county, upon
being served with a copy of the indictment, and upon receipt, en
dorsed thereon by the sheriff of the former county, of the body of
the offender, and shall, on filing the copy of the indictment and re
ceipt, be exonerated from all liability in respect to the custody of the
Sec. 93. In the case of an accessory before or after the fact in .
the commission of a public offence, the jurisdiction shall be in the
county where the offence of the accessory was committed, notwith
standing the principal offence was committed in another county.
Sec. 94. When an act charged as a public offence is within the Acquittal
jurisdiction of another state or territory as well as of this state, a ™barfto**"'
conviction or acquittal thereof in such state or territory shall be a to<Uctmentbar to a prosecution therefor in this state.
Sec. 95. When an offence is within the jurisdiction of two or more Acquittal in
counties, a conviction or acquittal thereof in one county shall be a tbuTis'
bar to a prosecution or indictment therefor in another.
TITLE H.
OF THE TIME OF COMMENCING CRIMINAL ACTIONS.
Section 96. .There shall be no limitation of time within which a No limitation
prosecution for murder must be commenced. It may be commenced f<* m
'
at any time after the death of the person killed.
Sec. 97. An indictment for any other felony than murder must be limitation
found within three years after its commission.
f ftl"">
Sec. 98. An indictment for any misdemeanor must be found within Fori
one year after its commission.
Sec. 99. If when the offence is committed the defendant be out of i
the state, the indictment may be found within the term herein limited not ^•C|[0I"<,•
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after his coming within the state, and no time during which defendant
is not an inhabitant of, or usually resident within the state, shall be
a part of the limitation,
when indictment Sec. 100. An indictment is found within the meaning of this title,
when it is duly presented by the grand jury in open court, and there
received and filed.
TITLE III.
OP THE COMPLAINT AND PROCEEDINGS THEREON, TO THE COMMITMENT
INCLUSIVE.
CHAPTER I.
THE COMPLAINT.
Complaint
Magistrate1
defined.
Who are
magistrates*

Section 101. The complaint is the allegation made to a magis
trate that a person has been guilty of some designated offence.
Sec. 102. A magistrate is an officer having power to issue a war
rant for the arrest of a person charged with a public offence.
Sec. 103. The following persons are magistrates :
1st. The justices of the supreme court ;
2d. The district judges ;
3d. The county judges ;
4th. Justices of the peace;
5th. The recorders of cities ; and,
6th. The mayors of cities, upon whom are conferred by law the
powers of justices of the peace.

CHAPTER H.
WARRANT OF ARREST.
Magistrate
Section 104. When a complaint is laid before a magistrate of the
complainant,
commission of a public offence, triable within the county, he must examine on oath the complainant or prosecutor, and any witnesses he
may produce, and take their depositions in writing, and cause them to
be subscribed by the parties making them.
Depositions,
Sec. 105. The deposition must set forth the facts stated by the
what to contain. prosecutor and his witnesses, tending to establish the commission of
Warrant to

mnt of
est defined.

the offence and the guilt of the defendant.
Sec. 106. If the magistrate be satisfied therefrom that the offence
' complained of has been committed, and that there is reasonable ground
to believe that the defendant has committed it, he shall issue a war
rant of arrest.
Sec. 107. A warrant of arrest is an order in writing in the name
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of the people, signed by a magistrate, commanding the arrest of the
defendant, and may be substantially in the following form :
County of
The People of the State of California to any Sheriff, Constable,
Marshal, Policeman in this State, or the County of
a complaint upon oath having been this day laid before me, by A. B.,
that the crime of (designate it) has been committed, and accusing C.
D. thereof, you are therefore commanded forthwith to arrest the
above named C. D. and bring him before me at (naming the place) or in
case of my absence or inability to act, before the nearest and most
accessible magistrate in this county.
Dated at
this
day of
18
Sec. 108. The warrant must specify the name of the defendant, or Defendant's
_
name, how
if it be unknown to the magistrate, the defendant may be designated stated,
therein by any name. It must also state the time of issuing it, and
the county, city, or town where it is issued, and be signed by the
magistrate with his name of office.
Sec. 109. The warrant must be directed to and executed by
warrant,
■' a whom
to beby
peace officer.
executed.
Sec. 110. Peace officers are sheriffs of counties, and constables, Peace
marshals, and policemen, of cities and towns respectively.
Sec. 111. If a warrant be issued by a justice of the supreme court, warrant, to
" "
*
whom rilrMt
district judge, or county judge, it may be directed generally to any
sheriff, constable, marshal, or policeman, in this state, and may be
executed by anv of those officers to whom it may be delivered.
Sec. 112. If it be issued by any other magistrate, it may be directed The like,
generally to any sheriff, constable, marshal, or policeman, in the
county in which it is issued, and may be executed in that county, or
if the defendant be in another county it may be executed therein
upon the written direction of a magistrate of that county, endorsed on TOmm™'
upon the warrant signed by him, with his name of office, and dated
at the county, city, or town where it is made to the following effect.
This warrant may be executed in the county of
or as the
case may [be].
Sec. 113. The endorsement mentioned in the last section shall not Endorsement,
however be made, unless the warrant be accompanied with a certifi- benMdem*7
cate of the county clerk, under the seal of this court, as to the official
character of the magistrate, or unless upon the oath of a credible
witness in writing, endorsed on or annexed to the warrant, proving
the handwriting of the magistrate by whom it was issued. Upon
such proof, the magistrate endorsing the warrant, shall be exempted
87*
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from the liability to a civil or criminal action, though it afterwards
appear that the warrant was illegally or improperly issued.
Proceedings
Sec. 114. If the offence charged in the warrant be a felony, the
od arrest
for felony.
officer making the arrest must take the defendant before the magis
trate who issued the warrant, or some other magistrate of the same
county, as provided in section one hundred and eighteen.
The like for
Sec. 115. If the offence charged in the warrant be a misdemeanor,
misdemeanor.
and the defendant be arrested in another county, the officer must,
upon being so required by the defendant, bring him before a magis
trate of such county, who shall admit the defendant to bail.
Fact of admitting Sec. 116. On admitting the defendant to bail, the magistrate shall
to bail to be
certify on the warrant the fact of his having done so, and deliver
certified on
warrant, and
the
warrant and recognizance to the officer having charge of the de
defendant
discharged.
fendant. The officer shall forthwith discharge the defendant from
arrest, and shall without delay deliver the warrant and recognizance
to the clerk of the court at which the defendant is required to appear.
Defendant to be
Sec. 117. If on the admission of the defendant to bail, as provided
taken before
magistrate.
in section one hundred and fifteen, or if bail be not forthwith given,
the officer shall take the defendant before the magistrate who issued
the warrant, or some other magistrate of the same county, as pro
vided by the next section.
Before what
Sec. 118. When by the preceding sections of this chapter the de
magistrate
to be ti
fendant is required to be taken before the magistrate who issued the
warrant, he may, if the magistrate be absent or unable to act, be
taken before the nearest or most accessible magistrate in the same
county. The officer shall, at the same time, deliver to the magistrate
the warrant with his return, endorsed and subscribed by him.
To be without
Sec. 119. The defendant must in all cases be taken before the
delay.
magistrate without unnecessary delay.
When defendant Sec. 120. If the defendant be brought before a magistrate in the
demands a
hearing.
same county other than the one who issued the warrant, the affidavits
on which the warrant was granted, if the defendant insist upon an
examination, shall be sent to such magistrate, or if they cannot be
procured, the prosecutor and his witnesses shall be summoned to give
their testimony anew.
Sec. 121. When a complaint is laid before a magistrate of the
Proceedings
on complaint
commission
of a public offence, triable within some other county of
for offence
triable in
this
state,
but
showing that the defendant is in the county where
another county
the complaint is laid, the same proceedings shall be had as prescribed
in this chapter, except that the warrant shall require the defendant
to be taken before the nearest or most accessible magistrate of the
county in which the offence is triable, and the depositions of the com
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plainant or prosecutor, and of the witnesses who may have been
produced, shall be delivered by the magistrate to the officer to whom
the warrant is delivered.
Sec. 122. The officer who executes the warrant shall take the de- The
fendant before the nearest or most accessible magistrate of the county
in which the offence is triable, and shall deliver to such magistrate
the depositions and the warrant with his return endorsed thereon,
and such magistrate shall proceed in the same manner as upon a war
rant issued by himself.
Sec. 123. If the offence charged in the warrant issued pursuant to The like,
section one hundred and twenty-one be a misdemeanor, the officer
shall, upon being so required by the defendant, take him before a
magistrate of the county in which the said warrant is issued, who
shall hold the defendant to bail, and immediately transmit the war
rant, depositions, and recognizance, to the clerk of the court in which
the defendant is required to appear.
CHAPTER m.
ARREST BY AN OFFICER UNDER WARRANT.
Section 124. Arrest is the taking of a person into custody that he Arrest defined
may be held to answer for a public offence.
Sec. 125. An arrest may be either :
By whom.
1st. By a peace officer under a warrant ;
2d. By a peace officer without a warrant ; or,
3d. By a private person.
Sec. 126. Every person shall aid an officer in the execution of a who to add
warrant, if the officer require his aid, and be present and acting in
its execution.
Sec. 127. If the offence charged be a felony, the arrest may be Amat for felony,
made on any day, and at any time of the day or night. If it be a
misdemeanor, the arrest shall not be made at night, unless upon the
direction of the magistrate endorsed upon the warrant.
Sec. 128. An arrest shall be made by an actual restraint of the mSet'h°w
person of the defendant, or by his submission to the custody of an
officer.
Sec. 129. The defendant shall not be subjected to any more res- ^°^^M!"ary
traint than is necessary for his arrest and detention.
Sec. 130. The officer shall inform the defendant that he acts under officer to state
hia authority,
the authority of the warrant, and shall also show the warrant if etc.
required.
Sec. 131. If after notice of intention to arrest the defendant, he Flight or
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resistance
after arrest.

either flee or forcibly resist, the officer may use all necessary means
to effect the arrest.
Sec. 132. The officer may break open any outer or inner door or
Power of officer.
window of a dwelling-house, to execute the warrant, if, after notice
of his authority and purpose, he be refused admittance.
The like.
Sec. 133. An officer may break open any outer or inner door or
window of a dwelling-house, for the purpose of liberating a person
who, having entered for the purpose of making an arrest, is detained
therein, or when necessary for his own liberation.
CHAPTER IV.
ARREST BY AN OFFICER WITHOUT A WARRANT.
When officer
Section 134. A peace officer may, without a warrant, arrest a
may arrest
without warrant. person:
1st. For a public offence, committed or attempted in his presence.
2d. When a person arrested has committed a felony, although not
in his presence.
3d. When a felony has in fact been committed, and he has reason
able cause for believing the person arrested to have committed it.
4th. On a charge made upon a reasonable cause of the commission
of a felony by the party arrested.
Power to break
Sec. 135. To make an arrest, as provided in the last section, the
doors, etc.
officer may break open any outer or inner door or window of a dwell
ing-house if, after notice of his office and purpose, he be refused ad
mittance.
May arrest
Sec. 136. He may also at night, without a warrant, arrest any
at night.
person whom he has reasonable cause for believing to have committed
a felony, and is justified in making the arrest, though it afterwards
appear that a felony had not been committed.
Officer to state
Sec. 137. When arresting a person without a warrant the officer
authority, etc.
must inform him of his authority, and the cause of the arrest, except
when he is in the actual commission of a public offence, or when he
is pursued immediately after an escape.
Persons arrested Sec. 138. He may take before a magistrate any person, who, be
while breaking
the peace.
ing engaged in a breach of the peace, is arrested by a bystander and
delivered to him.
Sec. 139. When a public offence is committed in the presence of
committed
in presence
a
magistrate
he may, by a verbal order, command any person to ar
of magistrate.
rest the offender, and may thereupon proceed as if the offender had
been brought before him on a warrant of arrest.
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CHAPTER V.
ARREST BY A PRIVATE PERSON.
Section 140. A private person may arrest another : First, for a when a
public offence committed or attempted in his presence. Second, when may make
the person arrested has committed a felony, although not in his pre- an ttrre8t
sence. Third, when a felony has been in fact committed and he has
reasonable cause for believing the person arrested to have commit
ted it.
Sec. 141. He must before making the arrest inform the person to TfJ^re«tcauiie
be arrested of the cause thereof, and require him to submit except
when he is in the actual commission of the offence, or when he is ar
rested on pursuit immediately after its commission.
Sec. 142. If the person to be arrested have committed a felony, May break
i
.
n
•
pi . .
ii
doors, etc.
and a private person, alter notice ot his intention to make the arrest,
be refused admittance, he may break open any outer or inner door or
window of a dwelling-house for the purpose of making the arrest.
Sec. 143. A private person who has arrested another for the com- Duty after
_
. making arrest
mission of a public offence must, without unnecessary delay, take him
before a magistrate, or deliver him to a peace officer.
CHAPTER VI.
RETAKING AFTER AN ESCAPE OR RESCUE.
Section 144. If a person arrested escape or bo rescued, the person Power of
recapture
from whose custody he escaped or was rescued, may immediately pur
sue and retake him at any time and at any place within the state.
Sec. 145. To retake the person escaping or rescued, the person 1,16 15kepursuing may, after notice of his intention and refusal of admittance,
break open any outer or inner door or window of a dwelling-house.
CHAPTER VII.
EXAMINATION OF THE CASE AND DISCHARGE OF TOE DEFENDANT, OR HOLD
ING HIM TO ANSWER.
Section 146. When the defendant is brought before the magistrate Defendant to
.
„,
be informed
upon an arrest, either with or without warrant, on a charge ot hav- of tho charge
ing committed a public offence, the magistrate shall immediately in- lgain*t him'
form him of the charge against him, and of his right to the aid of
counsel in every stage of the proceedings, and before any further pro
ceedings are had.
Sec. 147. He shall also allow the defendant a reasonable time to To be allowed
time to procure
send for counsel, and adjourn the examination for that purpose, and counsel,
shall, upon the request of the defendant, require a peace officer to
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take a message to such counsel within the township or city as the
defendant may name. The officers shall, without delay and without
fee, perform that duty.
Sec. 148. The magistrate shall immediately after the appearance
of counsel, or if defendant require the aid of counsel after waiting a
reasonable time therefor, proceed to examine the case.
Sec. 149. The examination must be completed at one session unless
the magistrate for good cause shown adjourn it. The adjournment
cannot be for more than two days at each time, nor more than six
days in all, unless by consent or on motion of the defendant.
Sec. 150. If an adjournment be had for any cause the magistrate
shall commit the defendant for examination, admit him to bail or dis
charge him from custody upon the deposit of money as provided in
this act, as security for his appearance at the time to which the ex
amination is adjourned.
Sec. 151. The commitment for examination shall be by an endorse
ment signed by the magistrate on the warrant of arrest to the
following effect :
" The within named, A. B., having been brought before me under
this warrant, is committed for examination to the sheriff of
"
If the sheriff be not present the defendant may be committed to the
custody of a peace officer.
Sec. 152. At the examination the magistrate shall in the first place
read to the defendant the depositions of the witnesses examined on
the taking of the information. He shall also issue subpoenas for any
witnesses required by the prosecutor or the defendant, as provided in
section five hundred and forty-eight.
Sec. 153. The witnesses shall be examined in the presence of the
defendant, and may be cross-examined in his behalf.
Sec. 154. When the examination of witnesses on the part of the
people is closed, the magistrate shall distinctly inform the defendant
that it is his right to make a statement in relation to the charge
against him (stating to him the nature thereof), that the statement
is designed to enable him, if he see fit, to answer the charge and to
explain the fact alleged against him, that he is at liberty to waive
making a statement, and that his waiver cannot be used against him
on the trial.
Sec. 155. If the defendant waive his right to make a statement, the
magistrate shall make a note thereof immediately following the depo
sitions of the witnesses against the defendant, but the fact of his waiver
shall not be used against the defendant on the trial.
Sec 156. If the defendant choose to make a statement, the magis
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trate shall proceed to take the same in writing without oath, and jkf™dant
shall put to the defendant the following questions only : " What is st»'<"ae°'your name and age ? Where were you born ? Where do you reside,
and how long have you resided there ? What is your business or pro
fession ? Give any explanation you may think proper of the circum
stances appearing in the testimony against you, and state any facts
which you think will tend to your exculpation."
Sec. 157. The answer of the defendant to each of the questions Defendant's
9
m
1
answers to be
must be distinctly read to him as it is taken down. He may i*** *» Mm.
thereupon correct, or add to his answer, and it shall be corrected un
til it is made conformable to what he declares to be the truth.
Sec. 158. The statement must be reduced to writing by the magis- ^^J^*0
trate, or under his direction, and authenticated in the following form : to writing.
1st. It must set forth in detail that the defendant was informed of
his rights as provided by section one hundred and fifty-four, and that
after being so informed he made the statement.
2d. It must contain the questions put to him and his answers there
to, as provided in section one hundred and fifty-seven, and one hun
dred and fifty-six.
3d. It may be signed by the defendant, or he may refuse to sign
it : but if he refuse to sign it his reason therefor must be stated as
he gives it.
4th. It must be signed and certified by the magistrate.
Sec. 159. After the waiver of the defendant to make a statement, Defendant's
witQCSSCH
or after he has made it, his witnesses, if he produce any, shall be
sworn and examined.
Sec. 160. The witnesses produced on the part either of the people witnesses may
*
*
* * be ordered out
or of the defendant, shall not be present at the examination of the of eourt, etc.
defendant, and while a witness is under examination, the magistrate
may exclude all witnesses who have not been examined. He may also
cause the witnesses to be kept separate and to be prevented from con
versing with each other until they are all examined.
Sec. 161. The magistrate shall also upon the request of the de- The uko.
fendant exclude from the examination every person except his elerk,
the prosecutor and his counsel, the attorney general, the district at
torney of the county, the defendant and his counsel, and the officer
having the defendant in custody.
Sec. 162. The testimony given by each witness must be reduced to Testimony to
writing as a deposition by the magistrate, or under his direction : and to writing
1st. It must contain the name of the witness, his place of residence,
and his business, or profession.
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2d. If required by the defendant, or by the district attorney, or
prosecutor, it must be taken by question and answer, and when so
taken each answer must be distinctly read to the witness as it is taken
down, and corrected or added to, until it is made conformable to what
he declares to be the truth.
3d. If a question put be objected to on either side and overruled,
or the witness decline answering it, that fact with the ground on
which the question was overruled must be stated.
4th. It must be signed by the witness, or if he refuse to sign it,
his reason for refusing must be stated as he gives it ; and
5th. It must be signed and certified by the magistrate.
Sec. 163. After hearing the proofs and the statement of the de
fendant, if he have made one, if it appear either that a public offence
has not been committed, or there is no sufficient cause to believe the
defendant guilty thereof, the magistrate shall order the defendant to
be discharged, by an endorsement on the depositions and statement
signed by him to the following effect : " There being no sufficient
cause to believe the within named A. B. guilty of the offence within
mentioned, 1 order him to be discharged."
Sec. 164. If, however, it appear from the examination that a pub
lic offence has been committed, and there is sufficient cause to believe
the defendant guilty thereof, the magistrate shall in like manner en
dorse on the depositions and statement an order signed by him to
the following effect : " It appearing to me by the within depositions
(and the statement if any) that the offence therein mentioned (or any
other offence according to the fact, stating generally the nature
thereof), has been committed, and that there is sufficient cause to be
lieve the within named A. B. guilty thereof, I order that he be held
to answer to the same."
Sec. 165. If the offence be not bailable, the following words, or
words to the same effect, shall be added to the endorsement, " and
that he be committed to the Sheriff of the County of
."
Sec. 166. If the offence be bailable and the bail be taken by the
magistrate, the following words, or words to the same effect, shall be
added to the endorsement, " and I have admitted him to bail to an
swer by the recognizance hereto annexed."
Sec. 167. If the offence be bailable, and the defendant be admited to bail, but bail have not been taken, the following words, or
words to the same effect, shall be added to the endorsement men
tioned in section one hundred and sixty-four, " and that he be admit
ted to bail, in the sum of
dollars, and be committed to the
Sheriff of the County of
, until he gives such bail."
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Sec. 168. If the magistrate order the defendant to be committed Commitment
,
,
.
.
to be delivered
as provided in section one hundred and sixty-five and one hundred 40 offlcer.
and sixty-seven, he shall make out a commitment signed by him with
his name of office and deliver it, with the defendant, to the officer to
whom he is committed, or, if that officer be not present, to a peace
officer, who shall deliver the defendant into the proper custody, to
gether with the commitment.
Sec. 169. The commitment must be to the following effect, " Coun- *<««■> <*
commitment.
ty of
(as the case may be). The people of the State of Cali
fornia to the Sheriff of the County of
: An order having been
this day made by me that A. B. be held to answer upon a charge of
(stating briefly the nature of the offence, and as near as may be the
time when, and the place where, the same was committed) you are
commanded to receive him into your custody, and detain him until
he be legally discharged. Dated this
day of
, 1 8—.
Sec. 170. On holding the defendant to answer, the magistrate shall ^.'^'j^,^
take from each of the material witnesses examined before him on the
part of the people a written recognizance, to the effect that he will
appear and testify at the court to which the depositions and state
ments are to be sent, or that he will forfeit the sum of five hundred
dollars.
S«c. 171. Whenever the magistrate shall be satisfied by proof on wntuawen to
oath that there is reason to believe that any such witness will not forattendance.
fulfil his recognizances to appear and testify, unless security be re
quired, he may order the witness to enter into a written recognizance
with such sureties and in such sum as he may deem meet for his ap
pearance as specified in the last section.
Sec. 172. Infants and married women, who are material witnesses Tho like,
against the defendant, may in like manner be required to procure
sureties for their appearance, as provided in the last section.
Sec. 173. If a witness required
to enter into recognizance
to. apOrbe
*
,
r committed.
pear and testify either with or without sureties, refuse compliance
with the order for that purpose, the magistrate shall commit him to
prison until he comply or be legally discharged.
Sec. 174. When, however, it shall satisfactorily appear by the ex- witnesses
ami nation on oath of the witness, or any other person, that the wit- aSunty fo?'TC
ness is unable to procure sureties, he may be forthwith conditionally be examined
examined on behalf of the people ; such examination shall be by conditioI"111rquestion and answer, and shall be conducted in the same manner as
the examination before a committing magistrate is required by this-.
act to be conducted, and the witness shall thereupon be discharged.
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Sec. 175. The last section shall not apply to the prosecutor or to
an accomplice in the commission of the offence charged.
Sec. 176. When a magistrate has discharged a defendant, or has
held him to answer as provided in sections one hundred and sixtyfour and one hundred and sixty-five, he shall return without delay to
the clerk of the court at which the defendant as [is] required to ap
pear, the warrant if any, the depositions, the statement of the defen
dant, if he have made one, and all recognizance of bail or for the
appearance of witnesses taken by him.
TITLE IV.
OF PROCEEDINGS AFTER COMMITMENT AND BEFORE INDICTMENT.
CHAPTER I.
PRELIMINARY PROCEEDINGS.

Section 177. All public offences prosecuted in the district court
AU prosecution
to be by
and the courts of sessions, must be prosecuted by indictment, except
indictment.
as provided in the next section.
Sec. 178. When the proceedings are had for the removal of dis
Accusations
against certain trict, county, or township officers, they may be commenced by an ac
officers.
cusation in writing, as provided in section seventy and eighty-three.
The like.
Sec. 179. All accusations against district, county, and township
officers, and all indictments must be found in the court of sessions.
CHAPTER II.
FORMATION OF THE GRAND JURY.
Formation of
grand jury.
Challenge
to jury.
Challenge
to panel.

Challenge
to the polls.

Section 180 The formation of grand juries is prescribed by spe
cial statutes.
Sec. 181. A person held to answer to a charge for a public of
fence, may challenge the panel of the grand jury, or any individual
grand juror.
Sec. 182. A challenge to the panel may be interposed for one or
more of the following causes only :
1st. That the requisite number of ballots was not drawn from the
jury box of the county, as prescribed by law.
2d. The notice of the drawing of the grand jury was not given
as prescribed by law.
3d. That the drawing was not had in the presence of the officers
or officer designated by law.
Sec. 183. A challenge to an individual grand juror may be inter
posed for one or more of the following causes only :
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1st. That he is a minor.
2d. That he is an alien.
3d. That he is insane.
4th. That he is prosecutor upon a charge against the defendant.
5th. That he is a witness on the part of the prosecution, and
has been served with process or bound by an undertaking as such.
Gth. That he has formed or expressed a decided opinion that the
defendant is guilty of the offence for which he is held to answer.
Sec. 184. The challenges mentioned in the last three sections may challenges,
be oral, and shall be entered upon the minutes, and tried by the court
in the same manner as challenges in the case of a trial jury, which
are triable by the court.
Sec. 185. The court shall allow or disallow the challenge, and the Decision on
clerk shall enter its decisions in the minutes.
challenge.
Sec. 18C. If a challenge to the panel be allowed, the grand jury ^JjJjJ^
are prohibited from inquiring into the charge against the defendant, challenge,
by whom the challenge was interposed. If they should, notwith
standing, do so and find an indictment against him, the court shall
direct the indictment to be set aside.
Sec. 187. If a challenge to an individual grand juror be allowed, Thoiike.
he shall not be present or take part in the consideration of the charge
against, the defendant who interposed the challenge or the delibera
tions of the grand jury thereon.
Sec. 188. The grand jury shall inform the court of a violation of the violating
.
i
. «
preceding
last section, and it shall be punished by the court as a contempt.
section.
Sec. 189. A rperson held to answer to a charge
for
a
public
offence,
to
e
r
, objection
. can only
can take advantage of any objection to the panel or to an individual be t>y challenge.
grand juror, in no other mode than that by challenge, as prescribed
in the preceding sections.
Sec. 190. From the persons summoned to serve as grand jurors, Foreman of
grand jury.
and appearing, the court shall appoint a foreman. The court shall
also appoint a foreman, when the person already appointed is excused
or discharged before the grand jury is dismissed.
Sec. 191. The following oath shall be administered to the foreman Oathto
of the grand jury : " You, as foreman of the grand jury, shall diligently of81811(1 Juryinquire into, and true presentment make, of all public offences against
the people of this state, committed or triable within this county, of
which you have or can obtain legal evidence. You shall present no
person through malice, hatred, or ill-will, nor leave any unpresented
through fear, favor, or affection, or for any reward, or the promise or
hope thereof ; but in all your presentments you shall present the
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truth, the whole truth, and nothing but the truth, according to the
best of your skill and understanding, so help you God."
Sec. 1 92. The following oath shall be immediately thereupon ad
ministered to the other grand jurors present : " The same oath which
your foreman has now taken before you on his part, you and each of
you shall well and truly observe on your part, so help you God."
Sec. 193. The grand jury being empanneled and sworn, shall be
charged by the court. In doing so, the court shall give them such
information as it may deem proper, as to the nature of their duties,
and any charges for public offences returned to the court or likely to
come before the grand jury. The court need not, however, charge
them respecting violations of any particular statute.
Sec. 194. The grand jury shall then withdraw to a private room,
and inquire into the offences cognizable by them.
Sec. 195. The grand jury on the completion of the business before
them shall be discharged by the court, but whether the business be
completed or not, they shall be discharged by the final adjournment
of the court.
Sec. 196. If an offence be committed during the sitting of the
court, after the discharge of the grand jury, the court may, in its
discretion, direct an order to be entered that the sheriff summon
another grand jury.
Sec. 197. An order shall thereupon be made out by the clerk and
directed to the sheriff, requiring him to summon twenty-four persons
qualified to serve as grand jurors to appear forthwith, or at such time
as may be appointed by the court.
Sec. 198. The sheriff shall execute the order, and return it with a
list of the names of the persons summoned.
Sec. 199. At the time appointed the list shall be called over,
and the names of those in attendance be written by the clerk on se
parate ballots and put into a box, from which a grand jury shall be
drawn.
Sec. 200. At the first, and at al 1 subsequent terms of the court of
sessions, until an assessment roll in each county shall be made out and
returned, 60 that a jury list may be formed and a jury drawn as re
quired by law, the grand jury and the trial jury shall be formed in
the following manner.
Sec. 201. On the first day of the term the court shall, by an entry
on the minutes, direct an order to be issued to the sheriff of the
county, to summon thirty-six persons from the citizens of the county,
and not from the bystanders, to appear forthwith or at such time as
may be named.
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Sec. 202. The clerk shall issue the order, and the sheriff shall exe- ^Mention «nd
cute and return it at the time specified, with a list of the names of
the persons so summoned. If he has been unable to summon the
whole number in the time allowed, he shall return the order with the
list of names summoned.
'
Sec. 203. The court may, in its discretion, enlarge the time Time for
of the return, and direct the sheriff to summon the whole number, retumenlarsedor may proceed to empannel a grand jury from the number sum
moned.
Sec. 204. Upon the return of the order, or upon the expiration of Jury to be
the further time allowed, the names of the persons summoned shall be empanneled'
called, and the court shall proceed to empannel a grand jury and a
trial jury in like manner as if such persons had been empanneled upon
a regular drawing of a jury.
CHAPTER HI
POWEBS AND DUTIES OP A GRAND JUEY.
Section 205. The grand jury has the power, and it is their duty, to Power of
inquire into all public offences committed or triable within the coun- gr*ndjalTty, and to present them to the court either by presentment or by in
dictment.
Sec. 206. An indictment is an accusation in writing, presented by indictment
.
.
defined.
the grand jury to a competent court, charging a person with a public
offence.
Sec. 207. A presentment is an informal statement in writing, by P^j£ie(n1tment
the grand jury, representing to the court that a public offence has
been committed, which is triable within the county, and that there is
reasonable ground for believing that a particular individual named or
described, has committed it.
Sec. 208. The foreman may administer an oath to any witness ap- oath to
- .
witnesses.
pearing before the grand jury.
Sec. 209. In the investigation of a charge, for the purpose of wlD*t^^e
either presentment or indictment, the grand jury shall receive no
other evidence than such as is given by witnesses produced and sworn
before them, or furnished by legal documentary evidence or the de
position of witnesses taken as provided in this act.
Sec. 210. The grand jury shall receive none but legal evidence, The like,
and the best evidence in degree, to the exclusion of hearsay or
secondary evidence.
Sec. 211. The gTand jury is not bound to hear evidence for the Jj^Jj^/0^.
defendant ; but it is their duty to weigh all the evidence submitted to
88»
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them, and when they have reason to believe that other evidence
within their reach will explain away the charge, they should order
such evidence to be produced, and for that purpose may require the
district attorney to issue process for the witnesses.
When
Sec. 212. The grand jury ought to find an indictment, when all
indictment
should he found. the evidence before them, taken together, is such as in their judg
ment would, if unexplained or uncontradicted, warrant a conviction
by the trial jury.
Information
Sec. 213. If a member of the grand jury know, or have reason to
by grand juror.
believe that a public offonce has been committed, which is triable
within the county, he must declare the same to his fellow jurors, who
shall thereupon investigate the same.
Inquiries to
Sec. 214. The grand jury must inquire into the case of every
be made by
grand jury.
person imprisoned in the jail of the county on a criminal charge and
not indicted ; into the condition and management of the public prisons
within the county ; and into the wilful and corrupt misconduct in
office of public officers of every description within the county.
To hare access
Sec. 215. They are also entitled to free access, at all reasonable
to prisons.
times, to the public prisons, and to the examination, without charge,
of all public records within the county.
Adrice of
district attorney Sec. 216. The grand jury may, at all seasonable times, ask the
advice of the court, or any member thereof, and of the district attor
ney. Unless his advice, be asked, no member of the court shall be
permitted to be present during the sessions of the grand jury. The
Who may be
presenttin grand district attorney of the county shall be allowed at all times to appear
jury roc
before the grand jury, on his request, for the purpose of giving infor
mation or advice relative to any matter cognizable by them ; and
may interrogate witnesses before them, when they shall deem it ne
cessary. Except the district attorney, no person shall be permitted
to be present before the grand jury besides the witnesses actually
under examination, and no person shall be permitted to be present
during the expression of their opinions, or the giving of their votes
upon any matter before them.
Proceedings to
Sec. 217. Every member of the grand jury shall keep secret what
be kept secret.
ever he himself or any other grand juror may have said, or in what
manner he or any other grand juror may have voted on a matter
before them.
When grand
Sec. 218. A member of the grand jury may, however, be required
juror may be
examined as
by any court to disclose the testimony of a witness examined before
a witness.
the grand jury, for the purpose of ascertaining whether it is consist
ent with that given by the witness before the court, or to disclose the
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testimony given before them by any person, upon a charge against
him for perjury in giving his testimony, or upon his trial therefor.
Sec. 219. No grand juror shall be questioned for anything he may Aot*dejJ^„ not
say, or any vote he may give in the grand jury relative to a matter *» bo questioned,
legally pending before the jury, except for a perjury of which he may
have been guilty in making an accusation or giving testimony to his
fellow jurors.
CHAPTER IV.
PRESENTMENT AND PROCEEDINGS THEREON.
Section 220. A presentment cannot be found without the concur- presentment,
rence of at least twelve grand jurors. When so formed it must be when found'
signed by the foreman.
Sec. 221. The presentment when found must be presented by the to be presented
foreman, in presence of the grand jury, to the court, and shall be
filed by the clerk.
Sec. 222. No grand juror, district attorney, clerk, judge, or other Fact of
officer shall disclose the fact of a presentment having been made for So?™ be""1'
a felony until the defendant shall have been arrested. But this pro- PubUshe<1hibition shall not extend to disclosure by the issuing or in the execu
tion of a warrant to arrest the defendant.
Sec. 223. A violation of the provisions of the last section shall be yi°i»uon <*
*
last section,
punished as a contempt and as a misdemeanor.
how pobiiahed.
Sec. 224. If the court deem that the facts stated in the presentment Bench warrant
constitute a public offence, triable within the county, it shall direct may iMUe'
the clerk to issue a bench warrant for the arrest of the defendant.
Sec. 225. The clerk, on the application of the district attorney, The like,
may accordingly, at any time after the order, whether the court be
sitting or not, issue a bench warrant under his signature and the seal
of the court into one or more counties.
Sec. 226. The bench warrant upon presentment shall be substan- Form of bench
warrant.
tially in the following form :
" County of
" The people of the state of California to any sheriff, constable,
marshal, or policeman in this state. A presentment having been
made on the
day of
18
to the court
of sessions of the county of
charging C. D. with the crime
of (designating it generally) you are therefore commanded forthwith
to arrest the above named C. D. and take him before E. F. a magis
trate of this county, or, in case of his absence or inability to act, be
fore the nearest or most accessible magistrate in this county.
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" Given under my hand with the seal of said court affixed, this
day of
A.D., 18
" By order of the court.
« Or. H., Clerk."

How executed

Sec. 227. The bench warrant may be served in any county, and
the officer serving it shall proceed thereon in all respects as upon a
warrant of arrest on a complaint, except that when served in another
" county it need not be endorsed by a magistrate of that county.
Proceedings
Sec. 228. The magistrate, when the defendant is brought before
him, shall proceed to examine the charges contained in the present
ment, and hold the defendant to answer the same or discharge him
therefrom, in the same manner in all respects as upon a warrant of
arrest on complaint.
TITLE V.
OF THE INDICTMENT.
CHAPTER I
FINDING AND PRESENTATION OF INDICTMENT.
Indictment,
how found.

Section 229. An indictment cannot be found without the concur
rence of at least twelve grand jurors : when so found it shall be en
dorsed " A true bill," and the endorsement shall be signed by the fore
man of the grand jury.
When deposition Sec. 230. If twelve grand jurors do not concur in finding an in
to be returned. dictment against the defendant who has been held to answer, the de
position and statement, if any transmitted to them, shall be returned
to the court with an endorsement thereon signed by the foreman, to
the effect that the charge is dismissed.
Sec. 231. The dismissal of the charge shall not, however, prevent
Effect ofgrand
jury dismissing the charge from being again submitted to a grand jury, or as often
charge.
as the court shall so direct. But without such direction it shall not
be again submitted.
Sec. 232. When an indictment is found the names of the witness
Names of
witnesses to
es examined before the grand jury shall be inserted at the foot of
\k endorsed
nn indictment. the indictment or endorsed thereon before it is presented to the
court.
Sec. 233. An indictment when found by the grand jury shall be
Indictments to
be presented presented by their foreman in their presence to the court, and shall
to court.
be filed by the clerk and remain in his office as a public record.
Sec. 234. When an indictment has been found against a defendant
Indictment
against
not in custody, the same proceedings shall be had as are prescribed in
defendant
not in custody.
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sections two hundred and sixty-one and two hundred and sixty-eight,
both inclusive, against a defendant who fails to appear for arraign
ment.
CHAPTER TL
FORM OF INDICTMENT.
Section 235. All the forms of pleading in criminal actions, and Poms or
the rules by which the sufficiency of pleadings is to be determined, ,>1<>adlng*•
shall be those which are prescribed by this act.
Sec. 236. The first pleading on the part of the people is the in- indictment,
dictment.
Sec. 237. The indictment shall contain the title of the action, spe- ^n"' <°
cifying the name of the court to which the indictment is presented,
and the names of the parties ; a statement of the acts constituting the
offence in ordinary and concise language, and in such manner as to
enable a person of cdmmon understanding to know what is intended.
Sec. 238. It may be substantially in the following form :
" The people of the state of California against A. B. in the Form,
court of sessions in the county of
term A. D. 18
A. B. is accused by the grand jury of the county of
by this indictment, of the crime of (giving its legal
appellation, such as murder, arson, manslaughter, or the like as desig
nating it as felony or misdemeanor) committed as follows :
The said A. B., on the
day of
A. D. 18
at the county of
(stating the act or omission constitu
ting the offence, in the manner prescribed in this chapter, according
to the forms mentioned in the next section where they are applicable.)
Sec. 239. The indictment must be direct and certain as it regards :
1st. The party charged.
2d. The offence charged.
3d. The particular circumstances of the offence charged, when
they are necessary to constitute a complete offence.
Sec. 240. When a defendant is indicted by a fictitious or erroneous Error
*
of defend
name, and in any stage of the proceedings his true name is discovered,
it shall be inserted in the subsequent proceedings, referring to the
fact of his being indicted by the name mentioned in the indictment.
Sec. 241. The indictment shall charge but one offence, but it may Only one
set forth that offence in different forms under different counts.
'
h-lT>:"iSec. 242. The precise time at which it was committed need not be "H™" «*
*committing
stated in the indictment, but it may be alleged to have been commit-
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offence not
ted at any time before the finding of the same, except when the
material to
he stated.
time is a material ingredient of the offence.
What errors not
deemed material. Sec. 243. When an offence involves the commission, or an attempt
to commit private injury, and is described with sufficient certainty in
other respects to identify the act, an erroneous allegation as to the
person injured, or intended to be injured, shall not be deemed ma
terial.
Construction
Sec. 244. The words used in an indictment shall be construed in
of indictments.
the usual acceptance in common language, except such words and
phrases as are defined by law, which are to be construed according to
their legal meaning.
Indictment need Sec. 245. Words used in a statute to define a public offence, need
not follow words
of statute.
not be strictly pursued in the indictment, but other words conveying
the same meaning may be used.
When indict
Sec. 246. The indictment shall be sufficient if it can be understood
ment sufficient.
therefrom :
1st. That it is entitled in a court having authority to receive it,
though the name of the court be not actually set forth.
2d. That it was found by a grand jury of the county in which the
court was held.
3d. That the defendant is named, or if his name cannot be dis
covered, that he he described by a fictitious name, with a statement
that, he has refused tn discover his real name.
4th. That the offence was committed at some place within the
jurisdiction of the court, except where, as provided by sections eightyfive to ninety-three, both inclusive, and as in the case of treason, the
act, though done without the local jurisdiction of the county, is tria
ble therein.
5th, That the offence was committed at some time prior to the
time of finding the indictment.
6th. That the act or omission charged as the offence is clearly
and distinctly set forth in ordinary and concise language, without
repetition, and in such a manner as to enable a person of common
understanding to know what is intended.
7th. That the act or omission charged as the offence is stated with
such a degree of certainty as to enable the court to pronounce judg
ment upon a conviction according to the right of the case.
Sec. 247. No indictment shall be deemed insufficient, nor shall the
Indictment not
to be deemed
insufficient.
trial, judgment, or other proceeding thereon be affected by reason of
any defect or imperfection in matters of form which shall not tend to
the prejudice of the defendant.
Sec. 248. Neither presumption of law, nor matters of which judi
What need not
cial notice is taken, need be stated in an indictment.
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Sec. 249. In pleading a jdgment or other determination of, or Judgment, etc.,
proceeding before a court or officer of special jurisdiction, the facta
conferring jurisdiction need not be stated, but it may be stated that
the judgment or determination was duly made or the proceedings duly
had before such court or officer. The facts constituting the jurisdic
tion, however, must be established on the trial.
Sec. 250. In pleading a private statute or a right derived there- Private statute,
from, it shall be sufficient to refer to the statute by its title and the
day of its passage, and the court thereupon shall take judicial notice
thereof.
Sec. 251. An indictment for libel need not set forth any extrin- indictment
sic facts, for the purpose of showing the application to the party
libelled of the defamatory matter on which the indictment is founded,
but it shall be sufficient to state generally, that the same was pub
lished concerning him, and the fact that it was so published must be
established on the trial.
Sec. 252. When an instrument which is the subject of an indict- Misdescription
ment for forgery has been destroyed or withheld by the act or the ment, when
procurement of the defendant, and the fact of such destruction or
withholding is alleged in the indictment and established on the trial,
the misdescription of the instrument shall be deemed immaterial.
Sec. 253. In an indictment for perjury or subornation of perjury, J"*'^'"1™'
it shall be sufficient to set forth the substance of the controversy, or
matter in respect to which the offence was committed, and in what
court and before whom the oath alleged to be false was taken, and
that the court or the person before whom it was taken had authority
to administer the same with proper allegations to the falsity of the
matter on which the perjury is assigned; but the indictment need
not set forth the pleadings, record, or proceedings with which the
oath is connected, nor the commission, or the authority of the court
or person before whom the perjury was committed.
Sec. 254. Upon
an. indictment
against
Several
,
,
. , several defendants, any
J one defendants.
or more may be convicted or acquitted.
Sec. 255. No distinction shall exist between an accessory before No distinction
»
between prmcipul
the fact and a principal, or between principals in the first and second ^ accessory,
degree, in cases of felony, and all persons concerned in the commis
sion of a felony, whether they directly commit the act constituting
the offence, or aid and abet in its commission, though not present,
shall hereafter be indicted, tried, and punished as principals.
Sec. 256. An accessory after the fact to a commission of a felony, Accessory
may be indicted and punished, though the principal felon may be
neither tried nor indicted.
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Sec. 257. A person may be indicted for having, with the knowl
edge of the commission of a public offence, taken money or property
of another, or a gratuity or a reward or an agreement or understand
ing express or implied to compound or conceal the offence, or to ab
stain from a prosecution therefor, or to withhold any evidence thereof,
though the persons guilty of the original offence have not been in
dicted or tried.
CHAPTER m
ARRAIGNMENT OF THE DEFENDANT.

Defendant to
be arraigned.

Section 258. When the indictment is filed the defendant shall be
arraigned thereon, before the court in which it is found, except in the
cases mentioned in section? two hundred and seventy-nine and two
hundred and eighty.
Sec. 259. If the indictment be for a felony, the defendant must be
must appear
personally.
personally present, but if for a misdemeanor his personal appearance
is unnecessary, and he may appear upon the arraignment by counsel.
Sec. 260. When his personal appearance is necessary, if he be in
how arraigned.
custody the court may direct the officer in whose custody he is to
bring him before it to be arraigned, and the officer shall do so ac
cordingly.
Sec. 261. If the defendant has been discharged on bail, or has de
Defendant foil
ing to appear.
posited money instead thereof, and do not appear to be arraigned,
when his personal attendance is necessary, the court, in addition to
the forfeiture of the recognizance, or of the money deposited, may
direct the clerk to issue a bench warrant for his arrest.
Warrant for
Sec. 262. The clerk, on the application of the district attorney,
his arrest.
may accordingly, at any time after the order, whether the court be
sitting or not, issue a bench warrant into one or more counties.
Form of warrant. Sec. 263. The bench warrant upon the indictment shall, if the
offence be a felony, be substantially in the following form :
" County of
, The people of the state of California to any
sheriff, constable, marshal, or policeman in this state, An indict
ment having been found on the
day of
A. D. 18— in the
court of sessions, in the county of
, charging C. D. with the
crime of
(designating it generally.) You are therefore com
manded forthwith to arrest the above named C. D., and bring him
before that court to answer the indictment ; or if the court have
adjourned for the term, that you deliver him into the custody of the
sheriff of the county of
. G iven under my hand with the seal
of the court affixed, this the
day of
, A. D. 18—. Seal.
By order of the court, E. F., Clerk."
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Sec. 264. The defendant, if the offence be punishable with death, Proceedings
when arrested under the warrant, shall be held in custody by the defendant,
sheriff of the county in which the indictment is found, unless admitted
to bail, upon an examination upon a writ of habeas corpus.
Sec. 265. If the offence be not capital, the bench warrant shall be Theiikc
in a similar form, adding to the body thereof a direction to the fol
lowing effect, " Or if he require it, that you take him before any
magistrate in that county, or in the county in which you arrested
him, that he many give bail to answer to the indictment."
Sec. 266. If the offence charged be not capital, the court upon The like,
directing the bench warrant to issue shall fix the amount of bail, and
an endorsement shall be made upon the bench warrant signed by the
clerk, to the following effect : " The defendant is to be admitted to
bail in the sum of
dollars."
Sec. 267. The bench warrant may be served in any county, in the warrant,
"
*
howseryed.
same manner as a warrant of arrest, except that when served in
another county it need not be endorsed by the magistrate of that
county.
Sec 268. If the defendant be brought before a magistrate of
another county for the purpose of giving bail, the magistrate shall
proceed in all respects thereto in the same manner as if the defendant
had been brought before him upon a warrant of arrest, and the same
proceedings may be had thereon, as provided in sections one hundred
and fourteen to one hundred and seventeen, both inclusive.
Sec. 269. When the indictment is for a felony,
Defendant,
J 1 and the defendant bail,
may beon
before the finding thereof has given bail for his appearance to answer "J^^.'1"0
the charge, the court to which the indictment is presented, may order
the defendant to be committed to actual custody, unless he give bail
in an increased amount, to be specified in the order.
Sec 270. If such order be made and the defendant be present, he JJSjJJjjyj
shall be forthwith committed accordingly. If he be not present, a
bench warrant shall be issued and proceeded upon in the manner pro
vided for in this chapter.
Sec 271. If the defendant appear for arraignment without counsel, J^^JJ1^
he shall be informed by the court that it is his right to have counsel de8|re» «>un»ei.
before being arraigned, and shall be asked if he desire the aid of
counsel.
Sec 272. The arraignment
must .be made , by* the court, or by' the Arraignment,
D
how made.
clerk or the district attorney under its direction, and consists in read
ing the indictment to the defendant and delivering to him a copy
thereof, and of the endorsements thereon, including the list of witSB
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nesses endorsed on it, and asking him whether he pleads guilty or not
guilty to the indictment.
Sec. 273. When the defendant is arraigned he shall be informed
Defendant
to declare
that if the name by which he is indicted be not his true name he must
hia name.
then declare his true name, or be proceeded against by the name in
the indictment.
Sec. 274. If he give no other name, the court may proceed ac
No name given.
cordingly.
Entry of name
Sec. 275. If he allege that another name is his true name, the
court shall direct an entry thereof in the minutes of the arraignment,
and the subsequent proceedings on the indictment may be had against
him by that name, referring also to the name by which he is indicted.
Sec. 276. If on the arraignment the defendant require it, he shall
Time to answer.
be allowed until the next day, or such further time may be allowed
him as the court maydeem reasonable, to answer the indictment.
', etc.
Sec. 277. If the defendant do no require time as provided in the
last section, or if he do, then on the next day, or at such future day
as the court may have allowed him, he may answer to the arraign
ment ; either move the court to set aside the indictment, or may
demur or pled thereto.

wh«n
be set aside.

The like.

wiien waited.

CHAPTER IV.
SETTING ASIDE THE INDICTMENT.
Section 278. The indictment shall be set aside by the court in
which the defendant is arraigned, and upon his motion in either of
the following cases :
1st. Where it is not found, endorsed, and presented as prescribed
in this act.
2d. Where the names of the witnesses examined before the grand
jury, or whose depositions may have been read before them, are not
inserted at the foot of the indictment, or endorsed thereon.
3d. Where any person is permitted to be present during the session
of the grand jury, while the charge embraced in the indictment is
under consideration, except as provided in section two hundred and
sixteen.
Sec. 279. When the defendant had not been held to answer before
the finding of the indictment, he may move to set it aside, on aDy
ground which would have been good ground for challenge, either to
the panel or to any individual grand juror.
Sec. 280. If the motion to set aside the indictment be not made,
the defendant shall be precluded from afterwards taking the objections
mentioned in the last two sections.
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Sec. 281. The motion shall be heard when it is made, unless for bearing
'
of motion
good cause the court shall postpone the hearing to another time.
to Kt a£iieSec. 282. If the motion be denied, the defendant must immediately Motion <
answer the indictment, either by demurring or pleading thereto.
Sec. 283. If the motion be granted, the court shall order that the Motion granted,
defendant, if in custody, be discharged therefrom ; or if admitted to
bail, that his bail be exonerated ; or if he have deposited money in
stead of bail, that the same shall be refunded to him, unless it direct
that the case be submitted to the same or another grand jury.
Sec. 284. If the court direct that the case be re-submitted, the de™""ubfendant, if already in custody, shall so remain, unless he be admitted
to bail, or if already admitted to bail, or money have been deposited
instead thereof, the bail or money shall be answerable for the appear
ance of the defendant to answer a new indictment.
Sec. 285. Unless a new indictment be found before the next grand order for
defendant's
jury of the county is discharged, the court shall, on the discharge of discharge,
such grand jury, make the order prescribed in section two hundred
and eighty-three.
Sec. 286. An order to set aside an indictment, as provided in this Jftda5jjfnt0
chapter,
•>•» *° f"tore
* ' shall be no bar to a future rprosecution for the same offence. prosecution.
CHAPTER V.
DEMUBREB.
Section 287. The only pleading on the part of the defendant is Pleadings by
•■
i
.
defendant
either a demurrer or a plea.
Sec. 288. Both the demurrer and the plea must be put in open p3f™u^nan<1
court either at the time of the arraignment, or at such other time as *° *" Put lnmay be allowed to the defendant for that purpose.
Sec. 289. The defendant may demur to the indictment when it shall Wh'" defendant
nifty demur.
appear upon the face thereof, either— First : That the grand jury by
which it was found had no legal authority to inquire into the offence
charged, by reason of its not being within the legal jurisdiction of
the county. Second : That it does not substantially conform to the
requirement of sections two hundred and thirty-seven and two hun
dred and thirty-eight. Third : That more than one offence has been
charged in the indictment. Fourth : That the facts stated do not con
stitute a public offence. Fifth : That the indictment contains any
matter which, if true, would constitute a legal justification or excuse
of the offence charged, or other legal bar to the prosecution.
Sec. 290. The demurrer must be in writing, signed either by the Demurrer to be
defendant or his council, and filed. It must distinctly specify the what to specify,
grounds of objection to the indictment, or it shall be disregarded.
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Argument on
demurrer.

Sec. 291. Upon the demurrer being filed, the argument of the
objections presented thereby shall be had either immediately, or at
such time as the court may appoint.
Judgment on
Sec. 292. Upon considering the demurrer, the court shall give
demurrer.
judgment either allowing or disallowing it, and an order to that ef
fect shall be entered on the minutes.
Effect of
Sec. 293. If the demurrer be allowed, the judgment shall be final
allowance
of demurrer.
upon the indictment demurred to, and shall be a bar to another pros
ecution of the same offence, unless the court being of opinion that
the objection on which the demurrer is allowed may be avoided in a
new indictment, direct the case to be re-submitted to the same or an
other grand jury.
If case not
Sec. 294. If the court do not direct the case to be re-submitted,
re-submitted.
the defendant if in custody, shall be discharged, or if admitted to
bail, his bail shall be exonerated, or if he has deposited money in
stead of bail, the money shall be refunded to him.
Where case
Sec. 295. If the court direct that the case be re-submitted anew,
re-submitted.
the same proceedings must be had thereon as are prescribed in sec
tions two hundred and eighty-four and two hundred and eighty-five.
Effect of
Sec. 296. If the demurrer be disallowed, the court shall permit
disallowing
the defendant at his election to plead, which he must do forthwith, or
demurrer.
at such time as the court may allow ; if he do not plead, judgment
shall be pronounced against him.
Objections, how
Sec. 297. When the objections mentioned in sections two hundred
be taken.
and eighty-nine appear upon the face of the indictment, they can only
be taken advantage of by demurrer, except that the objection to the
jurisdiction of the court over the subject of the indictment, or that
the facts stated do not constitute a public offence, may be taken at
the trial under the plea of not guilty and in arrest of judgment.
CHAPTER VI.
FLEAS.
Kinds of pleas.

Section 298. There are three kinds of pleas to an indictment A
plea of—First : Guilty. Second : not guilty. Third : A former
judgment of conviction or acquittal of the offence charged, which may
be pleaded, either with or without the plea of " not guilty."
Plea to be oral.
Sec. 299. Every plea shall be oral, and shall be entered upon the
minutes of the court.
Form of
Sec. 300. The plea shall be entered in substantially the following
entry of plea.
form : First : if the defendant plead guilty, " the defendant pleads
that he is guilty of the offence charged in this indictment." Second :
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If he plead not guilty, " The defendant pleads that he is not guilty
of the offence charged in this indictment." Third : If he plead a
former acquittal or conviction, " the defendant pleads that he has al
ready been convicted (or acquitted as the case may be) of the of
fences charged in this indictment by the judgment of the court of
(naming it) rendered at
(naming the place) on the
r
day of
."
Sec. 301. A plea of guilty can in no place be put in, except by Pioa ofguilty,
the defendant himself in open court, unless upon indictment against a
corporation, in which case it may be put by counsel.
Sec. 302. The court may, at any time before judgment, upon a plea withdrawing
of guilty, permit it to be withdrawn, and a plea of not guilty sub
stituted.
Sec. 303. The plea of not guilty shall be deemed a denial of every
material allegation in the indictment.
Sec. 304. All matters of fact tending to establish a defence other what may
than that specified in the third subdivision of section two hundred evidence
and ninety-eight, may be given in evidence under the plea of not of not guuty.
guilty.
Sec. 305. If the defendant were formerly acquitted on the ground whatnot
.
- ,
_
°
a former
of a variance between the indictment and the proof, or upon an ob- acquittal,
jection to the form or substance of the indictment, it Bhall not be
deemed an acquittal of the same offence.
Sec. 306. When, however, he shall have been acquitted on the what a former
merits, he shall be deemed acquitted of the same offence, notwith
standing any defect in form or substance in the indictment on which
he was acquitted.
Sec. 307. When the defendant shall have been convicted or acquit- Meet offormer
...
i
..
• . , i« «
•
conviction or
ted upon an indictment, the conviction or acquittal shall be a bar to acquittal,
another indictment for the offence charged in the former, or for an
attempt to commit the same, or for an offence necessarily included
therein, of which he might have been convicted under that indictment,
as provided in section four hundred and twenty-four.
Sec. 308. If the defendant refuse to answer the indictment by de- v*tmA*nt
murrer or plea, a plea of not guilty shall be entered.
CHAPTER VIL
REMOVAL . OF CERTAIN INDICTMENTS FROM THE COURT OF SESSIONS TO
THE DISTRICT COURT.
Section 309. When an indictment is found in the court ofsessions, for J^J,^
murder, manslaughter, or arson, it shall be transmitted by the clerk
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to be tnummuted to the district court, sitting in the county for trial, except where the
to district court. .
,
.
.
j- ■ • J
indictment is found against a person holding the office of district judge.
The like.
Sec. 310. All indictments found against a member of the court of
sessions, or against any justice of the peace, shall also be transmitted
to the district court sitting in the county for trial.
Proceeding*
Sec. 311. Upon the filing with the district court of an indictment
transmitted from the court of quarter sessions, the defendant shall be
arraigned and the same proceedings had in the district court as are
required by this act upon indictments tried in the court of sessions.
CHAPTER Vni.
REMOVAL OF THE ACTION TO AN0TIIER COUNTY.
Criminal action
Section 312. A criminal action prosecuted by indictment may be re
may be moved to
another county. moved from the court in which it is pending, on the application of the
defendant, on the ground that a fair and impartial trial cannot be had
in the county where the indictment is pending.
Application,
Sec. 313. The application must be made in the open court, and in
writing verified by the affidavit of the defendant, and a copy must be
served on the district attorney at least one day before the application
is made to the court.
Court may
Sec. 314. If the court be satisfied that the representation of the
make order.
defendant is true, an order shall be made for the removal of the ac
tion to the court of sessions of a county which is free from thu like
objection, or if the indictment has been transmitted to the district
court of the county from the court of sessions, then the order ibr re
moval shall be made to the district court of a county which is free
from the like objection.
Order to
Sec. 315. The order of removal shall be entered on the minutes,
be entered
on minutes.
and the clerk shall immediately make out and transmit a certified
copy of the entry with a certified copy of the record, pleadings, and
proceedings in the action, including the recognizances for the appear
ance of the defendant, and of the witnesses, to the court to which the
action is removed.
Order, what
Sec. 316. If the defendant be in custody the order shall direct his
to direct.
removal by the sheriff of the county where he is imprisoned to the
custody of the sheriff of the county to which the action is removed,
and he shall be forthwith removed accordingly.
Proceedings
Sec. 317. The court to which the action is removed shall proceed
after removal.
to trial and judgment therein, as if the action had been commenced in
such court. If it be necessary to have any of the original pleadings
or other papers before such court, the court from which the action is
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removed shall, at any time on application of the district attorney, or
the defendant, order such papers or pleadings to be transmitted by the
clerk, a certified copy thereof being retained.
TITLE VI.
OP THE PROCEEDINGS ON THE INDICTMENT BEFORE TRIAL.
CHAPTER L
THE MODE OP TRIAL.
Section 318. An issue of fact arises :
1st. Upon a plea of not guilty, or,
2d. Upon a plea of a former conviction or acquittal of the same when is«ue
_
of fact arises.
offence.
Sec. 319. An issue of fact must be tried by a jury of the county in is*™ of fact,
which the indictment was found, unless the action be removed by order
of the court into some other county.
Sec. 320. If the indictment be for a misdemeanor, the trial mayJ Appearance
on trial.
be had in the absence of the defendant ; but if for a felony he must
be personally present.
CHAPTER n.
formation of the trial jury and the criminal docket.
Section 321. Trial juries for criminal actions shall be formed in Trial juries,
how formed.
the same manner as tnal juries for civil actions.
Sec. 322. The clerk shall keep a docket of all the criminal actions Docket of
pending in the court, in which he shall enter each indictment accord- crim ^ ,c on"'
ing to the date of the filing, specifying opposite the title of each action
whether it be for a felony or a misdemeanor, and whether the defendant
be in custody or on bail.
Sec. 323. The issues on the docket shall be disposed of in the fol- issues on docket,
lowing order, unless upon the application of either party for good
cause shown by affidavit, and upon two days' notice to the opposite
party with a copy of the affidavit in support of the application, the
court shall direct an indictment to be tried out of its order :
1st. Indictment for felony when the defendant is in custody :
2d. Indictments for misdemeanor when the defendant is in
custody.
3d. Indictments for felony when the defendant is on bail ; and,
4th. Indictments for misdemeanor when the defendant is on bail.
Sec. 324. After his plea, the defendant shall have at least two Time to prepare
days to prepare for his trial, if be require it.
"r
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CHAPTER III.
POSTPONEMENT OF TRIAL.
Section 325. When an indictment is called for trial the court may,
upon sufficient cause shown by affidavit, direct the trial to be post
poned to another day of the same term or the next term.
CHAPTER IV.
CHALLENGING THE JURY.

Challenge

Section 326. A challenge is an objection made to the trial jurors,
and is of two kinds :
1st. To the panel :
2d. To an individual juror.
Sec. 327. When several defendants are tried together, they are
Defendants
must join In
not
allowed to sever their challenges, but must join therein.
their challenges
Panel denned.
Sec. 328. The panel is a list of jurors returned by a sheriff to
serve at a particular court or for the trial of a particular cause.
Challenge
Sec. 329. A challenge to the panel is an objection made to all the
to the pant
jurors returned, and may be taken by either party.
On what
Sec. 330. A challenge to the panel can only be founded on a mate
rial departure from the forms prescribed by statute in respect to the
drawing and return of the jury, or an intentional omission of the
sheriff to summon one or more of the jurors drawn.
Sec. 331. A challenge to a panel must be taken before a juror is
When to
be taken.
sworn, and must be in writing, specifying plainly and distinctly the
facts constituting the grounds of challenge.
Exception to
Sec. 332. If the sufficiency of the facts alleged as a ground of
challenge.
challenge be determined, the adverse party may except to the chal
lenge. The exception need not be in writing, but shall be entered on
the minutes of the court.
Sec. 333. Upon the exception, the court shall proceed to try the
Trial of
challenge.
sufficiency of the challenge, assuming the facts alleged therein to be
true.
Exception may
Sec. 334. If on the exception the court deem the challenge suffi
be withdrawn.
cient, it may, if justice require it, permit the party excepting to
withdraw his exception, and to deny the facts alleged in the challenge.
If the exception be allowed, the court may in like manner permit an
of challenge.
amendment of the challenge.
Sec. 335. If the challenge be denied, the denial may in like man
Denial of
challengo and
ner be oral, and shall be entered on the minutes of the court, and the
trial thereof.
court shall proceed to try the question of fact.
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Sec. 336. Upon such trial, the officers, whether judicial or minis- wl>° maybe
. ...
examined a*
tenal, whose irregularity is complained of, as well as any other per- witnesses,
sons, may be examined to prove or disprove the facts alleged as the
grounds of challenge.
Sec. 337. When the panel is formed from persons whose names are challenge
for bias in
not drawn from the grand jury box, a challenge may be made to the summoning
panel on account of any bias of the officer who summoned the jury)
which would be good ground of challenge to a juror. Such objection
shall be made in the same form, and determined in the same manner
as when made to a juror.
Sec. 338. If, either upon an exception to the challenge, or a de- gBw* "fallowing
nial of the fact, the challenge be allowed, the court shall discharge
the jury, so far as the trial of the indictment in question is concerned.
If it be disallowed, the court shall direct the jury to be empannelcd. disallowance.
Sec. 339. Before a juror is called, the defendant must be informed ch»"e;>g« to
*
the poll, when
by the court, or under its direction, that if he intend to challenge any *° be taken,
individual juror, he must do so when the juror appears and before he
is sworn.
Sec. 340. A challenge to an individual juror is, either :
?0ha juror
1st. Peremptory; or,
2d. For cause.
Sec. 341. It must be taken when the juror appears, and before he J^JJJ^
is sworn, b.ut the court may for good cause permit it to bo taken
after the juror is sworn, and before the jury is completed.
Sec. 342. A peremptory challenge may be taken by either party, JJJSJngJ17
and may be oral. It is an objection to a juror for which no reason
need be given, but upon which the court shall exclude him.
Sec. 343. If the offence charged be punishable with death, or Number of
.
,
peremptory
with imprisonment in a state prison for life, the defendant is entitled challenges,
to twenty, and the state to five peremptory challenges. On a trial
for any other offence, the defendant is entitled to ten, and the state
to three peremptory challenges.
Sec. 344. A challenge for cause may be taken by either party. It JjJj'^jjJ"
is an objection to a particular juror, and is either :
1st. General, that the juror is disqualified from serving in any
case; or,
2d. Particular, that he is disqualified from serving in the cause
on trial.
Sec. 345. General causes of challenge are :
General causes
°
of challenge.
1st. A conviction for felony :
2d. A want of any of the qualifications prescribed by statute to
render a person a competent juror :
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3d. Unsoundness of mind, or such defect in the faculties of the
mind or the organs of the body, as renders him incapable of perform
ing the duties of a juror.
Sec. 346. Particular causes of challenge are of two kinds :
1st. For such a bias as when the existence of the facts is ascer
tained, in judgment of law disqualifies the juror, and which is known
in this act as implied bias :
2d. For the existence of a state of mind on the part of the
juror in reference to the case which, in the exercise of a sound dis
cretion on the part of trier, leads to the inference that he will not act
with entire impartiality, and which is known in this act as actual
bias.
Sec. 347. A challenge for implied bias may be taken for all or
any of the following causes, and for no other :
1st. Consanguinity, or aflinity within the fourth degree to the
person alleged to be injured by the offence charged, or on whose com
plaint the prosecution was instituted, or to the defendant :
2d. Standing in the relation of guardian and ward, attorney
and client, master and servant, or landlord and tenant, or being a
member of the family of the defendant, or of the person alleged to
be injured by the offence charged, or on whose complaint the prosecu
tion was instituted, or in his employment on wages :
3d. Being a party adverse to the defendant in a civil action, or
having complained against, or been accused by him in a criminal pro
secution :
4th. Having served on the grand jury which found the indictment,
or on a coroner's jury which inquired into the death of a person
whose death is the subject of the indictment :
5th. Having served on a trial jury which has tried another per
son for the offence charged in the indictment :
6th. Having been one of a jury formerly sworn to try the same
indictment, and whose verdict was set aside, or which was discharged
without a verdict, after the case was submitted to it:
7th. Having served as a juror in a civil action brought against the
defendant, for the act charged as an offence :
8th. Having formed or expressed an unqualified opinion or be
lief that the prisoner is guilty or not guilty of the offence charged :
9th. If the offence charged be punishable with death, the enter
taining of such conscientious opinions as would preclude his finding
the defendant guilty ; in which case he shall neither be permitted nor
compelled to serve as a juror.
Sec. 348. An exemption from service on a jury is not a cause oi
challenge, but the privilege of the person exempted.
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Sec. 349. In a challenge for implied bias, one or more of the causes Wh«t must be
stated in section three hundred and forty-seven must be alleged. In challenge for
a challenge for actual bias, it must be alleged that the juror is bias
ed against the party challenging. In either case the challenge may
be oral, but must be entered on the minutes of the court.
Sec. 350. The adverse party may except to the challenge in the same Excepting
manner as to a challenge to the panel, and the same proceedings shall 10 chaUon8ebe had thereon as prescribed in sections three hundred and thirty-two
and three hundred and thirty-three, except that if the exception be
allowed, the juror shall be excluded. He may orally deny the facts
alleged as the ground of challenge.
Sec. 351. If the facts be denied, the challenge shall be tried as Trlttl of
challenge.
follows: 1st. If it be for implied bias, by the court. 2d. If it be
for actual bias, by triers.
Sec. 352. The triers shall be three impartial persons, not on the who to be triers
jury panels, appointed by the court ; all challenges for actual bias
shall be tried by three triers thus appointed, a majority of whom may
decide.
Sec. 353. The triers shall be sworn generally to inquire whether °*th 40 trier"or not the several persons who may be challenged, and in respect to
whom the challenges shall be given to them in charge, are biased
against the challenging party, and to decide the same truly according
to the evidence.
Sec. 354. Upon the trial of a challenge to an individual juror, the Juror may
juror challenged may be examined as a witness to prove or disprove
the challenge, and shall be compelled to answer every question perti
nent to the inquiry therein.
Sec. 355. Other witnesses may also be examined on either side, And other
witnesses.
and the rules of evidence applicable to the trial of other issues, shall
govern the admission or exclusion of testimony on the trial of the
challenge.
Sec. 356. On the trial of the challenge for an implied bias, the court to
court shall determine the law and the facts, and shall either allow or law amuuet.
disallow the challenge, and direct an entry accordingly on the minutes.
Sec. 357. On the trial of a challenge for actual bias when the ev- {0"tj!5ucUo°9
idence is concluded, the court shall instruct the triers that it is their challenges,
duty to find the challenge true if in their opinion the evidence war
rants the conclusion that the juror has such a bias against the party
challenging him, as to render him not impartial, and that if from the
evidence they believe him free from such bias, they must find the
challenge not true. The court shall give them no other instruction.
Sec. 358. The triers must thereupon find the challenge either true J^S^n final.
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or not true, and the decision is final. If they find it true, the juror
shall be excluded.
Order of taking
Sec. 359. All challenges to an individual juror except peremptory
challenges.
must be taken first by the defendant, and then by the people, and
each party must exhaust all his challenges to each juror as he is call
ed before the other begins.
Sec. 360. The challenges of either party need not all be taken at
The like
once, but they must be taken separately in the following order, in
cluding in each challenge all the causes of challenge belonging to the
same class :
1st. To the panel.
2d. To an individual juror for a general disqualification.
3d. To an individual juror for an implied bias.
4th. To an individual juror for an actual bias.
Peremptory
Sec. 361. If all the challenges on both sides be disallowed, either
challenge,
when it may
party may still take a peremptory challenge, unless the peremptory
challenges be exhausted.
TITLE VII.
of the trial.
CHAPTER I.
TRIAL.
Order of trial
Section 362. The jury having been empanneled and sworn, the trial
shall proceed in the following order :
1st. If the indictment be for a felony, the clerk must read the
indictment, and state the plea of the defendant to the jury. In all
other cases this formality may be dispensed with.
2d. The district attorney or other counsel for the people must
open the cause and offer the evidence in support of the indictment.
3d. The defendant or his counsel may then open the defence,
and offer his evidence in support thereof.
4th. The parties may then respectively offer rebutting testi
mony only, unless the court for good reason in furtherance of justice,
permit them to offer evidence upon their original cause.
5th. When the evidence is concluded, unless the case is sub
mitted to the jury on either side or on both sides without argument,
the counsel for the people must commence, and the defendant or his
counsel may conclude the argument to the jury.
6th. The court shall then charge the jury, if requested by
either party.
order
majfrom.
be
Sjsc, 363. When the state of the pleadings
it, or in any*
departed
a requires
i
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other case for good reasons, and in the sound discretion of the court,
the order prescribed in the last section may bo departed from, but in
every case the defendant shall have the right to close the argument
to the jury.
Sec. 364. If the indictment be for an offence punishable with death, when tm>
two counsel on each side may argue the cause to the jury, in which oTeach sMe""1
case they must do so alternately. If it be for any other offence the
court may in its discretion restrict the argument to one counsel on
each side.
Sec. 365. A defendant in a criminal action is presumed to be in- innocence
nocent until the contrary be proved, and in case of a reasonable doubt
whether his guilt be satisfactorily shown, he is entitled to be acquitted.
Sec. 306. When it legally appears that a defendant has committed Degree of guilt
a public offence, and there is reasonable ground of doubt in which of
two or more degrees he i3 guilty, he can be convicted of the lowest
of such degrees only.
Sec. 367. When two or more defendants are jointly indicted for a Sep»«te trials,
felony, any defendant requiring it shall be tried separately. In other
cases the defendants jointly indicted shall be tried separately or joint
ly in the discretion of the court.
Sec. 368. When two or more persons are indicted in the same in- One defendant
dictmcnt, the court may at any time before the defendant has discharged,
gone into his defence, on the application of the district attorney, as a witness,
direct any defendant to be discharged from the indictment, that he
may be a witness for the people.
Sec. 369. When two or more persons are included in the same in- The uko.
dictment, and the court is of opinion that in regard to a particular
defendant there is not sufficient evidence to put him on his defence, it
shall order him to be discharged from the indictment, before the evi
dence shall be deemed closed, that he may be a witness for his codefendant.
Sec. 370. The order mentioned in the last two sections shall be Such discharge
deemed an acquittal of the defendant discharged, and shall be a bar actual*"
to another prosecution for the same offence.
Sec. 371. Upon a trial for treason the defendant cannot be con- Evidence
victed unless upon the testimony of two witnesses to the same overt of treason,
act, or upon confession in open court.
Sec. 372. Upon a trial for treason evidence shall not be admitted Theiikc.
for an overt act not expressly charged in the indictment, nor shall the
defendant be convicted unless one or more overt acts be expressly
alleged therein.
Sec. 373. Upon a trial for conspiracy in a case where an overt act conspiracy.
40
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is required by law to constitute the offence, the defendant cannot be
convicted unless one or more overt acts be expressly alleged in the
indictment, nor unless one or more of the acts alleged be proved, but
other overt acts not alleged in the indictment may be given in evidence.
Sec. 374. Proof of actual penetration into the body is sufficient
to sustain an indictment for rape or for the crime against nature.
Sec. 375. A conviction cannot be had upon the testimony of an
accomplice, unless he be corroborated by such other evidence as shall
tend to connect the defendant with the commission of the offence ; and
the corroboration shall not be sufficient if it merely show the commis
sion of the offence or the circumstances thereof.
Sec. 376. Upon a trial for having, with an intent to cheat or de
fraud another designedly, by any false pretence, obtained the signa
ture of any person to a written instrument, or having obtained from
any person any money, personal property, or valuable thing, no
evidence shall be admitted of a false pretence expressed in language
and unaccompanied by a false token or writing, unless the pretence or
some note or memorandum thereof be in writing, either subscribed by
or in the handwriting of the defendant. (1)
Sec. 377. The last section shall not apply to a prosecution for
falsely representing or personating another, and in such assumed
character receiving any money or property.
Sec. 378. Upon a trial for having, under promise of marriage,
seduced and had illicit connexion with an unmarried female of pre
vious chaste character, the defendant shall not be convicted upon the
testimony of the person injured, unless she be corroborated by other
evidence tending to connect the defendant with the commission of the
offence.
Sec. 379. If it appear by the testimony that the facts proved con
stitute an offence of a higher nature than that charged in the indict
ment, the court may direct the jury to be discharged, and all proceed
ings on the indictment to be superseded, and may order the defendant
to be committed or continued on, or admitted to bail, to answer any
new indictment which may be found against him for the higher
offence.
Sec. 380. If an indictment for a higher offence be dismissed by the
grand jury, or be not found at or before the next term, the court shall
again proceed to try the defendant on the original indictment.
Sec. 381. The court may also direct the jury to be discharged when
it appears that it has not jurisdiction of the offence, or that the facts
(l) See Stat. 1850, page 245, Sec. 131.
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charged in the indictment do not constitute an offence punishable by
law.
Sec. 3S2. If the jury be discharged because the court has not juris- Effect of
.
nirr
i
t • 3«
, •
discharging jury.
diction of the offence charged in the indictment, and it appear that it
was committed out of the jurisdiction of this state, it shall order the
defendant to be discharged.
Sec. 383. If the offence were committed within the exclusive juris- where otfenco
diction of another county of this state, the court shall direct the witMn'the
defendant to be committed for such time as shall be deemed reason- another county,
able to await a warrant from the proper county for his arrest, or if
the offence be a misdemeanor only it may admit him to bail in a re
cognizance, with sufficient securities that he will, within such time as
tlie court may appoint, render himself amenable to a warrant for his
arrest from the proper county, and if not sooner arrested thereon will
attend at the office of the sheriff of the county where the trial was
had at a certain time particularly designated in the recognizance, to
surrender himself upon the warrant, if issued, or that his bail will
forfeit such sum as the court may fix, and to be mentioned in the
recognizance.
Sec. 384. In the case provided for in the last section, the clerk ,c°w of
*
<
indictment
shall forthwith transmit a certified copy of the indictment, and of all 40 be transmitted
**
to proper county.
the papers filed in the action, to the district attorney of the proper
county, the expense of which transmission shall be chargeable to that
county.
Sec. 385. If the defendant be not arrested, as provided in section when defendant
three hundred and eighty-three, on a warrant from the proper county, *° discb0I'gcd'
he shall be discharged from custody, or his bail in the action shall be
exonerated, or money deposited instead of bail, shall be refunded, as
the case may be, and the sureties in the recognizance shall be dis
charged.
Sec. 386. If he be arrested, the same proceedings shall be had Proceedings
it -i
•
011 "^tthereon as upon the arrest of a defendant in another county, on a
warrant of arrest issued by a magistrate.
Sec. 387. If the jury
pi»ci>arge
of
- - be discharged
° because the facts as charged
o jury,
because
do not constitute an offence punishable by law, the court shall order Jj^Sj^^0
that the defendant, if in custody, be discharged ; or if admitted to •» offence,
bail, that his bail be exonerated, or if he have deposited money in
stead of bail, that the money deposited be refunded to him, unless in
the opinion of the court a new indictment can be framed, upon which
the defendant can be legally convicted, in which case it may direct
that the case be submitted to the same or another grand jury.
Sec. 388. If the court direct that the case be submitted anew, the ca^8»1'»i"eU
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same proceedings must bo had thereon as are prescribed in sections
two hundred and eighty-four and two hundred and eighty-five, both
inclusive.
Court may
Sec. 389. If at any time the evidence on either side, is closed [and]
advise an
acquittul.
the court deem the same insufficient to warrant a conviction, it may
advise the jury to acquit the defendant. But the jury shall not be
bound by such advice, nor shall the court for any cause prevent the
jury from giving a verdict, except as provided in sections three hunand sixty-eight, three hundred and sixty-nine, three hundred and
seventy-nine, and three hundred and eighty-one.
View may
Sec. 390. Whenever in the opinion of the court it is proper that
be hod.
the jury should view the place in which the offence is charged to have
been committed, or in which any other material fact occurred, it may
order the jury to be conducted in a body, in the custody of the
sheriff, to the place, which shall be shown to them by a person ap
pointed by the court for that purpose.
No person to
Sec. 391. No person shall be suffered to speak to the jury on any
^peak to jury.
subject connected with the trial, and the officer shall return them
into court without unnecessary delay, or at a specified time.
Juror to
Sec. 392. If a juror have any personal knowledge respecting a
disclose
hU knowledge fact in a controversy in a case, he must disclose the same in open
of controversy.
court during the trial. If during the retirement of the jury a juror
declare any fact which could be evidence in the cause as of his
own knowledge, the jury must return into court. In either of these
cases the juror making the statement must be sworn as a witness, and
examined in the presence of the parties.
Jury may
Sec. 393. The jurors sworn to try an indictment may at any time
separate, etc.
before the submission of the cause to the jury, in the discretion of the
court, be permitted to separate, or be kept in charge of a proper of
ficer. The officer shall be sworn to keep the jurors together until the
next meeting of the court, to suffer no person to speak to them, nor
speak to them themselves on any subject connected with the trial, and
to return them into court at the next meeting thereof.
On adjournment Sec. 394. The jury shall also at each adjournment of the court,
j ury to be
whether they be permitted to separate, or be kept in charge of offi
admonished.
cers, be admonished by the court that it is their duty not to converse
among themselves, or with any one else, on any subject connected
with the trial, or to form or express any opinion thereon, until the
cause is finally submitted to them.
Juror taken sick. Sec. 395. If before the conclusion of the trial a juror becomes
sick, so as to be unable to perform his duty, the court may order him
to be discharged. In that case a new juror may be sworn, and the
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trial begin anew, or the jury may be discharged, and a new jury then
or afterwards empanneled.
Sec. 396. The court shall decide all questions of law which shall court to decide
1
questions of law.
arise in the course of the trial.
Sec. 397. On the trial of an indictment for libel the jury shall in libel cases.
i
i • i
i
.,i
-iio
jUI7 m"y decide
nave the right to determine the law and the fact.
law and tact.
Sec. 398. On the trial of an indictment for any other offence than in other
libel, questions of law are to be decided by the court, saving the to^ecidetaw.
right of the defendant to except questions of fact by the jury. And
although the jury have the power to find a general verdict, which in
cludes questions of law as well as of fact, they are bound, neverthe
less, to receive as law what is laid down as such by the court.
Sec. 399. In charging the jury the court shall state to them all charge to jury,
such matters of law as it shall think necessary for their information
in giving their verdict.
Sec 400. Either party may present to the court any written Either party
charge and request that it may be given. 11 the court think it cor- written charge,
rect and pertinent, it shall be given, if not, it shall be refused.
Sec. 401. Upon each charge so presented and given or refused the court to endorse
court shall endorse its decision and shall sign it. If part be given ,uch "k"8"'
and part refused the court shall distinguish, showing by the endorse
ment what part of the charge was given and what part refused.
Sec. 402. After hearing the charge the jury may either decide in DciiTcry of
court or may retire for deliberation. If they do not agree without
retiring, one or more officers must be sworn to keep them together in
some private and convenient place, and not to permit any person to
speak to them, nor to speak to them themselves unless it be to ask
them whether they have agreed upon a verdict, and to return them
into court when they have so agreed.
Sec. 403. Where a defendant having given bail appears for trial, Defendant
. .
.
.
„
» on bail may
the court may in its discretion at any time after his appearance lor be committed
trial order him to be committed to the custody of the proper officer 40 custodyof the county to abide the judgment or further order of the court,
and he shall be committed and held in custody accordingly.
CHAPTER II.
conduct of the jury after tiie case is submitted to them.
Section 404. A room shall be provided by the court of sessions of Room to be
each county for the use of the jury upon their retirement for delibe- ju'ryWed f°r
ration, with suitable furniture, fuel, lights, and stationery. If the
court of sessions neglect, the court may order the sheriff to do so
40*
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and the expenses incurred by him in carrying the order into effect,
when certified by the court, shall be a county charge.
PrOTiston for
Sec. 405. While the jury are kept together either during the pro
j Dry while
deliberating.
gress of the trial or after their retirement for deliberation, they
shall be provided by the sheriff, at the expense of the county, with
suitable and sufficient food and lodging.
What papers
Sec. 406. Upon retiring for deliberation, the jury may take with
jury may
take out.
them all papers (except depositions) which have been received as evi
dence in the case, or copies of such parts of public records or private
documents given in evidence as ought not in the opinion of the court
to be taken from the person having them in possession.
The like.
Sec. 407. The jury may also take with them notes of the testimony
or other proceedings on the trial taken by themselves, or any of them,
but none taken by any other person.
Bringing back
Sec. 408. After the jury have retired for deliberation, if there be
jury into court.
any disagreement between them as to any part of the testimony, or
if they desire to be informed on any point of law arising in the
cause, they must require the officer to conduct them into court.
Upon being brought into court, the information required shall be
given in the presence of or after notice to the district attorney and
the defendant and his counsel.
Juror taken sick. Sec. 409. If after the retirement of the jury one of them be taken
so sick as to prevent the continuance of his duty, or any other acci
dent or cause occur to prevent their being kept for deliberation, the
jury may be discharged.
When jury not
to be discharged. Sec. 410. Except as provided in the last section, the jury shall
not be discharged after the cause is submitted to them until they have
agreed upon their verdict, and rendered it in open court, unless by
consent of both parties entered upon the minutes, or unless at the
expiration of such time as the court shall deem proper, it satisfactorily
appear that there is no reasonable probability that the jury can agree.
Sec. 411. In all cases where a jury are discharged, or prevented
Effect of
discharge ofjury from giving a verdict by reason of any accident or other cause, except
where the defendant is discharged from the indictment during the
progress of the trial, or after the cause is submitted to them, the
cause may be again tried at the same or another term.
Adjournment
Sec. 412. While the jury are absent, the court may adjourn from
during
absence ofjury. time to time, as to other business, but it shall nevertheless be deemed
to be open for every purpose connected with the cause submitted to
the jury, until a verdict be rendered or the jury discharged.
Final
Sec. 413. A final adjournment of the court discharges the jury.
adjournment.
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CHAPTER III.
THE VERDICT.
Section 414. When a jury have agreed upon a verdict, they must be Proceedings on
conducted into court by the officer having them in charge. Their
names must then be called, and if all do not appear, the rest shall be
discharged without giving a verdict. In such case the cause may be
again tried at the same or another term.
Sec. 415. If the indictment be for a felony, the defendant must, Appearance
i
-i
of defendant.
before the verdict, appear in person. If it be for a misdemeanor, the
verdict may be rendered in his absence.
Sec. 416. If the jury appear, they shall be asked by the court or Jury to be
anked if they
clork whether they have agreed upon their verdict, and if the foreman have agreed,
answer in the affirmative, they shall on being required declare the
same.
Sec. 417. The »juryJ mayJ either render a verdict, or when they•'be
are Verdict
may
general
in doubt as to the legal effect of the facts proved, they may, except or special
upon an indictment for libel, file a special verdict.
Sec. 418. A general verdict upon a plea of not guilty, is either General verdict,
"guilty" or "not guilty," which imports a conviction or acquittal on
every material allegation in the indictment. Upon a plea of a former
conviction or acquittal of the same offence, it is either " For the peo
ple" or " For the defendant."
Sec. 419. A special verdict is that by which the jury find the Special verdict,
facts only, leaving the judgment to the court. It must present the
conclusions of fact as established by the evidence, and not the evidence
to prove them, and these conclusions of fact must be so presented as
that nothing remains to the court but to draw conclusions of law upon
them.
Sec. 420. The special verdict must bo reduced to writing by the special
jury, or in their presence entered upon the minutes of the court, read in writing,
to the jury, and agreed to by them before they are discharged.
Sec. 421. The special verdict need not be in any particular form, Form of
but shall be sufficient if it present intelligibly the facts found by the SDCClaI Terdictjury.
Sec. 422. The court shall give judgment upon the special verdict, Judgment on^
as follows :
'pc°
1st. If the plea be not guilty, and the facts prove the defend
ant guilty of the offence charged in the indictment, or of any other
offence of which he could be convicted as provided in section four hun
dred and twenty-four, under that indictment judgment shall be given
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accordingly. But if the facts found do not prove the defendant guilty
of the offence charged, or of any offence of which he could be so con
victed under the indictment, judgment of acquittal shall be given.
2d. If the plea be a former conviction or acquittal of the same
offence, the court shall give judgment of acquittal or conviction ac
cording as the facts prove or fail to prove the former conviction or
acquittal.
when new trial
Sec. 423. If the jury do not in a special verdict pronounce affirmmay be ordered.
_
,
■ „
atively or negatively on the facts necessary to enable the court to
give judgment, or if they find the evidence of facts merely, and not
the conclusions of facts from the evidence as established to their sat
isfaction, the court shall order a new trial,
or
what may
Sec. 424. In all
defendant
t cases thet defendant mayJ be found °guiltyJ of any
_ rf
be found guilty, offence, the commission of which is necessarily included in that with
which he is charged in the indictment, or may be found guilty of aa
attempt to commit the offence charged.
verdict as to
Sec. 425. On an indictment against several, if the jury cannot
some defendants.
,
agree upon a verdict as to all they may render a verdict as to those
in regard to whom they do agree, on which a judgment shall be en
tered accordingly ; and the case as to the rest may be tried by another
jury.
Court may
Sec. 426. Where there is a verdict of conviction in which it apirec aider
pears to the court that the jury have mistaken the law, the court may
recon:
verdict.
explain the reason for that opinion, and direct the jury to reconsider
their verdict, and if after such reconsideration they return the same
verdict, it must be entered ; but when there is a verdict of acquittal,
the court cannot require the jury to reconsider it.
The like.
Sec. 427. If the jury render a verdict which is neither a general
nor a special verdict, as defined in sections four hundred and eight
een and four hundred and nineteen, the court may direct them to re•consider it, and it shall not be recorded until it be rendered in some
form from which it can be clearly understood what is the intent of the
jury, whether to render a general verdict or to find the facts specially
and to leave the judgment to the court.
Sec. 428. If the jury persist in finding an informal verdict, from
Judgment on
informal verdict, which however it can be clearly understood that their intention is to
find in favor of the defendant upon the issue, it shall be entered in
the terms in which it is found, and the court shall give judgment of
acquittal. But no judgment of conviction can be given unless the
jury find expressly against the defendant upon the issue, or judgment
be given against him on a special verdict.
Jury may
Sec. 429. When a verdict is rendered and before it is recorded the
be polled.
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jury may be polled on the requirement of either party, in which case
they shall be severally asked whether it be their verdict, and if any
one answer in the negative the jury shall be sent out for further de
liberation.
Sec. 430. When the verdict is given and is such as the court may Recording
receive, the clerk must immediately record it in full on the minutes
and must read it to the jury and inquire of them whether it be their
verdict. If any juror disagree, the fact must be entered in the
minutes and the jury again sent out ; but if no disagreement be ex
pressed the verdict is complete and the jury must be discharged from
the case.
Sec. 431. If judgment of acquittal be given on a general verdict, Proceeding
1 0
,11
1
011 V<Jrdict
and the defendant be not detained tor any other legal cause, he must of acquittal,
be discharged as soon as the judgment is given, except that where
the acquittal is a variance between the proof and the indictment,
which may be obviated by a new indictment, the court may order his
detention, to the end that a new indictment may be preferred in the
same manner, and with like effect, as provided in sections three hun
dred and eighty-seven and three hundred and eighty-eight.
Sec. 432. If a general verdict be rendered against the defendant Proceeding
°
°
on Terdict
or a special verdict be given, ho may be remanded if in custody, or if of guilty,
on bail he must be committed to the proper officers of the county, to
await the judgment of the court upon the verdict. If so committed,
his bail shall be exonerated, or if money be deposited instead of bail,
it shall be refunded to the defendant.
TITLE VIII
OF THE PROCEEDINGS AFTER TRIAL AND BEFORE JUDGMENT.
CHAPTER L
BILL OF EXCEPTIONS.
Section 433. On the trial of an indictment, exceptions may be taken Exceptions to
. matters of law,
by the defendant to a decision of the court upon a matter of law in in what cases,
.
by defendant.
any ot the following cases :
1st. In disallowing a challenge to the panel of the jury, or to an
individual juror for an implied bias.
2d. On admitting or rejecting witnesses or testimony, or in charg
ing the triers on tho trial of a challenge to a juror for actual bias.
3d. In admitting or rejecting witnesses or testimony, or in deciding
any question of law not a matter of discretion, or in charging or in
structing the jury upon the law on the trial of the issue.
Sec 434. The exceptions may be taken by tho district attorney or Tho like
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other counsel for the people, to a decision of the court upon a matter
of law in any of the cases specified in the third subdivision of the
preceding section.
tobe°»ttSitl0n' Sec- 435- A
containing the exceptions must be settled and
signed by the judge and filed with the clerk within ten days after the
trial of the cause, unless further time be granted by said judge or by
a judge of the supreme court.
What it
Sec. 43G. The bill of exceptions shall contain so much of the evi
shall contain.
dence only as is necessary to present the questions of law upon which
the exceptions were taken, and the judge shall, upon the settlement of
the bill, whether agreed to by the parties or not, strike out evidence
and other matters not material to the questions to be raised.
Sec. 437. The bill of exceptions must be filed with the clerk of the
To be filed.
court as soon as it is signed by the judge.
Written
Sec. 438. When any written charge has been presented and given
charge to form
part of record. or refused, the question or questions presented in such charge need
not be excepted to, nor embodied in a bill of exceptions, but
the written charge itself, with the endorsement showing the ac
tion of the court, shall form part of the record, and any error in the
decision of the court thereon may be taken advantage of on appeal
in like manner as is presented in a bill of exceptions.
CHAPTER n.
NEW TRIAL.
Sew trial defined.

Section 439. A new trial is a re-examination of the issue in the
same court before another jury, after a verdict has been given. It
places the parties in the same condition as if no trial had been had.
All the testimony must be produced anew, and the former verdict
cannot be used or referred to either in evidence or in argument,
when new trial
Sec. 440. The court in which a new trial is had upon the issue of
may bo granted. facjS) ^ag p0WCr to grant a new trial where a verdict has been ren
dered against the defendant upon his application in the following
cases only :
1st. When the trial has been had in his absence, if the indict
ment be for felony :
2d. When the jury has received any evidence out of court other
than that resulting from a view as provided in section three hundred
and ninety :
3d. When the jury has separated without leave of the court after
retiring to deliberate upon their verdict, or been guilty of any mis
conduct, tending to prevent a fair and due consideration of the case :
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4th. When the verdict has been decided by lot or by any means
other than a fair expression of opinion on the part of the jurors :
5th. When the court has misdirected the jury in a matter of law :
6th. When the verdict is contrary to law or evidence. But no
more than two new trials shall be granted for this cause alone.
Sec. 441. The application for a new trial must be made before the when to be
judgment is entered in the cause.
CHAPTER IIL
AKREST OF JUDGMENT.
Section 442. A motion in arrest of judgment is an application on Motion in arrest
the part of the defendant that no judgment be rendered on a plea or denned™'
verdict of guilty, or on a verdict against the defendant, on a plea of
a former conviction or acquittal. It may be founded on any of the
defects in the indictment mentioned in section two hundred and
eighty-nine.
Sec. 443. The court may also on its own view of these defects when judgment
arrest the judgment without motion.
Sec. 444. The motion must be made before or at the time when
t0
moved for.
the defendant is called for judgment.
Sec. 445. The effect of allowing a motion for an arrest of judg- Effect of
ment is to place the defendant in the same situation in which he was aUowingbefore the indictment was found.
Sec. 446. If from the evidence on the trial there is reason to be- when defendant
lieve the defendant guilty, and a new indictment can be framed upon recommitted,
which he may be convicted, the court may order him to be recommit
ted to the officers of the proper county, or admitted to bail anew to
answer the new indictment. If the evidence show him guilty of an
other offence, he shall be committed or held thereon, and in neither
case shall the verdict be a bar to another prosecution or indictment.
But if no evidence appear sufficient to charge him with any offence,
he shall if in custody be discharged, or if admitted to bail his bail
shall be exonerated, or if money have been deposited instead of bail
it shall be refunded to the defendant, and the arrest ofjudgment shall
operate as an acquittal of the charge upon which the indictment was
founded.
.
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TITLE IX.
OF THE JUDGMENT AND EXECUTION.
CHAPTER I.
THE JUDGMENT.

Appointing time
for judgment.

Section 447. After the plea or verdict of guilty, or after a veragamgt tne defendant^ on a plea of a former conviction or acquit

what time to
be appointed.

tal, if the judgment be not arrested or a new trial granted, the court
shall appoint a time for pronouncing judgment,
Sec. 448. The time appointed shall be at least two days after the
verdict, if the court intend to remain in session so long ; or if not,

rresence of
'" t n '""

as remote a time as can reasonably be allowed. But in no case shall
the judgment be rendered in less than six hours after the verdict,
Sec. 449. For the purpose of judgment, if the conviction be for
felony, the defendant must be personally present ; if it be for a mis

demeanor, judgment may bo pronounced in his absence,
gEC- 450. When the defendant is convicted of a felony, if he be
.
.
.
in custody the court may direct the officer in whose custody he is, to
bring him before it for judgment, and the officer shall do so accord
ingly.
when on bail.
Sec. 451. If the defendant have been discharged on bail, or have
deposited money instead thereof and do not appear for judgment when
his personal appearance is necessary, the court, in addition to the
forfeiture of the recognizance, or of the money deposited, may direct
the clerk to issue a bench warrant for his arrest.
"Warrant to
arrest defendant Sec. 452. The clerk, on the application of the district attorney,
ma}' accordingly at any time after the order, whether the court be
sittiDg or not, issue a bench warrant into one or more counties.
Form of warrant. Sec. 453. The bench warrant shall be substantially in the following
form :
" County of
" The people of the state of California, to any sheriff, constable,
marshal, or policeman in this state. A. B., having been on the
day of
, A. D. 18—, duly convicted in the court of sessions, or
the district court (as the case may be), of the county of
, of the
crime of (designating it generally). You are therefore commanded
forthwith to arrest the above named A. B., and bring him before that
court for judgment, or if the court have adjourned for the term, that
you deliver him into the custody of the sheriff of the county of
.
" Given
day of
under my
, A.hand,
D. 18—.
with the seal of said court, affixed(Seal)
this the
when defendant
In custody.

" By order of the court.

E. F., Clerk."
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Sec. 454. The bench warrant may be served in any county, in the JJJ^JJJlj
same manner as a warrant of arrest, except that when served in
another county ^t need not be endorsed by a magistrate of that county.
Sec. 455. Whether the bench warrant be served in the county in Arrwtof
defendant.
which it was issued, or in another county, the officer shall arrest the
defendant and bring him before the court, or commit him to the officer
mentioned in the warrant, according to the command thereof.
Sec. 456. When the defendant appears for judgment, he shall be Proeeedin,
informed by the court, or by the clerk under its direction, of the appears,
nature of the indictment, and of his plea, and the verdict, if any there
are, and shall be asked whether he have any legal cause to show why
judgment should not be pronounced against him.
Sec. 457. He may show for cause against the judgment :
1st. That he is insane, and if in the opinion of the court there f^^°g
be reasonable ground for believing him to be insane, the question of judgment,
his insanity shall be tried, as provided in sections five hundred and
eighty-four to five hundred and eight-seven, both inclusive. If upon
the trial of that question the jury find that he is of sound mind, judg
ment shall be pronounced ; and if they find him insane, he shall be
committed to the custody of some proper and suitable person until he
become sane, and when notice is given of that fact, as provided in
section five hundred and ninety-one, he shall be brought before the
court for judgment :
2d. That he has good cause to offer, either in arrest of judg
ment, or for a new trial; in which case the court may, in its discre
tion, order the judgment to be deferred, and proceed to decide upon
the motion in arrest of judgment, or for a new trial.
Sec. 458. If no sufficient cause be alleged, or appear to the court i^' rendered0
why judgment should not be pronounced, it shall thereupon be
rendered.
Sec. 459. If the defendant have been convicted of two or more Judgment
offences, before judgment on either, the judgment may be that the of more than
imprisonment upon any one may commence at the expiration of the °ne offenco'
imprisonment upon any other of the offences.
Sec. 400. A judgment that the defendant pay a fine may also di- J™^}^' t0
rect that he be imprisoned until the fine be satisfied, specifying the
extent of the imprisonment, which shall not exceed ten days for every
hundred dollars of the fine, or in that proportion.
Sec. 4G1. A judgment that the defendant shall pay a fine shall Judgment
,. .?.,
. ,
, „
, . to be a lien
constitute a hen in like manner as a judgment tor money rendered in
a civil action.
41
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Sue. 462. When judgment upon a conviction is rendered, the clerk
shall enter the same in the minutes, stating briefly the offence for
which the conviction had been had, and shall within five days annex
together and file the following papers, which shall constitute the
record of the action : First, a copy of the minutes of any challenge
which may have been interposed by the defendant to the panel of the
grand jury, or to any individual grand juror, and the proceedings
thereon ; Second, the indictment and a copy of the minutes of the
plea of [or] demurrer ; Third, a copy of the minutes of any chal
lenge which may have interposed to the panel of the trial jury or to
an individual juror and the proceeding's thereon ; Fourth, a copy of
the minutes of the trial ; Fifth, a copy of the minutes of the judg
ment; Sixth, the bill of exceptions, if there be one; Seventh, the
written charges asked of the court, if there be any.
CHAPTER II.
THE EXECUTION.
Section 463. Where a judgment has been pronounced, a certified
copy of the entry thereof in the minutes shall be forthwith furnished
to the officers whose duty it is to execute the judgment, and no other
warrant or authority is necessary to justify or require the execution
thereof except where judgment of death is rendered.
Sec. 464. If the judgment be for a fine alone, execution may be
issued thereon as on a judgment in a civil action.
Sec. 465. If the judgment be imprisonment or a fine and imprison
ment until it be satisfied, the defendant shall be forthwith committed
to the custody of the proper officer, and by him detained until the
judgment be complied with.
Sec. 4%. When the judgment of death is rendered, a warrant,
signed by the judge and attested by the clerk under the seal of the
court, shall be drawn and delivered to the sheriff; it shall state the
conviction and judgment, and appoint a day on which the judgment
shall be executed, which shall not be less than thirty nor more than
sixty days from the time of the judgment.
Sec. 467. The judge' of a court at which a conviction requiring
judgment of death shall have been had, shall immediately after the
conviction transmit to the governor, by mail or otherwise, a state
ment of the conviction and judgment and of the testimony given at
the trial.
Sec. 468. The governor may thereupon require the opinion of the
justices of the supreme court and the attorney general, or of any of
them, upon the statement so furnished.
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Sec. 469. No judge, court, or officer other than the governor can Who may
.
.
suspend
suspend the execution of a judgment of death, except the sheriff as execution
provided in the seven succeeding sections, unless an appeal be taken, of death.
When an appeal has been taken from a judgment of death, the appel
late court and any judge thereof in vacation may suspend the execution
until the appeal is heard and determined.
Sec. 470. If after judgment of death there be good reason to suppose inquiry
that the defendant has become insane, the sheriff of the county, with of defendant,
the concurrence of the judge of the court by which the judgment was
rendered, may summon a jury of twelve persons to inquire into the
supposed insanity, and shall give immediate notice thereof to the dis
trict attorney of the county.
Sec. 471. The district attorney shall attend the inquisition, and ^^"f^0"
may produce witnesses before the jury, for which purpose he may
issue process in the same manner as for witnesses to attend before the
grand jury, and disobedience thereto may be punished in like manner
as disobedience to process issued by that court.
Sec. 472. A certificate of the inquisition shall bo signed by the Certificate of
jurors and the sheriff, and filed with the clerk of the court in which inqul*itlonthe conviction was had.
Sec. 473. If it be found by the inquisition that the defendant is Effect of finding
sane, the sheriff shall execute the judgment ; but if it be found that of taciuiri"011
he is insane, the sheriff shall suspend the execution of the judgment
until he receive a warrant from the governor or from the judge of the
court by which the judgment was rendered, directing the execution of
the judgment.
Skc. 474. If the inquisition find that the defendant is insane, the The nice,
sheriff shall immediately transmit the same to the governor, who may,
when the defendant becomes sane, issue a warrant appointing a day for
the execution of the judgment.
Sec. 475. If there be good reason to suppose that a female, on inquiry into
i .
i
.
pregnancy of
whom a judgment of death is rendered, is pregnant, the sheriff of the female convicted,
county, with the concurrence of the judge of the court by which the
judgment was rendered, may summon a jury of three physicians to in
quire into the supposed pregnancy ; immediate notice thereof shall be
given to the district attorney of the county, and the provisions of
sections four hundred and seventy-one and four hundred and seventytwo shall govern the proceedings upon the inquisition.
Sec. 476. If it be found by the inquisition that such female is not Bilect ofinquirypregnant, the sheriff shall execute the judgment. If it be found that
she is pregnant, the sheriff shall suspend the execution of the judg
ment, and transmit the inquisition to the governor.
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Warrant
for execution.

Sec. 477. When the governor is satisfied that such female is no
longer pregnant, he may issue his warrant appointing a day for the
execution of the judgment.
Order to
Sec. 478. If for any reason a judgment of death shall not have
bring defendant
before court.
been executed, and the same remain in force, the court in which the
conviction was had, on the application of the district attorney, shall
order the defendant to be brought before it, or if he be at large a
warrant for his apprehension may be issued.
Order for
Sec. 479. Upon the defendant being brought before the court it
execution
of judgment.
shall inquire into the facts, and if no legal reason exist against the
execution of the judgment, shall make an order that the sheriff of
the proper county execute the judgment at the time specified therein,
and the sheriff shall execute the judgment accordingly.
Death penalty,
Sec. 480. The punishment of death shall be inflicted by hang
how inflicted.
ing the defendant by the neck until he be dead.
TITLE X.
OF APPEALS.
CHAPTER I.
APPEALS WHEN ALLOWED, AND II0W TAKEN.
lto
I from
what conrta.

Appeal on
questions of
law only.
Parties, how
designated.

Section 481. The party aggrieved in a criminal action, whether
that party be the people or defendant, may appeal as follows :
1st. To the court of sessions of the county from a final judgment
of a justice's, recorder's, or mayor's court.
2d. To the district court of the county from a final judgment of
the court of sessions, or from an order granting or refusing a new
trial in an action or proceeding commenced in the court of sessions,
or which affects a substantial right in such action or proceeding.
3d. To the supreme court from a final judgment of the district
court in all criminal cases amounting to felony, whether such judgment
be rendered in an action or proceeding originally commenced in the
district court, or transmitted from the court of sessions, or brought
into the district court on appeal. Also, from an order of the dis
trict court granting or refusing a new trial, or which affects a sub
stantial right in a criminal case, amounting to felony, commenced in
the said district court.
Sec. 482. The appeal to the district court from the court of ses
sions, and to the supreme court from the district court, can be taken
on questions of law alone.
Sec. 483. The party appealing shall be known as the appellant,
and the adverse party as the respondent.
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Sec. 484. Upon the appeal, any decision of the court in an inter- y^jjjjy
mediate order or proceeding, forming a part of the record, may be
revised.
Sec. 485. An appeal must be taken within one year after the jndg- within what
ment was rendered.
Sec. 486. An appeal must be taken by the service of a notice in now taken,
writing on the clerk of the court in which the action was tried, stat
ing that appellant appeals from the judgment.
Sec. 487. If the appeal be taken by the defendant, a similar no- Appeal by
. .
.
defendant.
tice must be served on the district attorney of the county in which
the judgment was rendered.
Sec. 488. If it be taken by the people, a similar notice must be Appeal by
served upon the defendant, if he be a resident of the county ; or if p*opIe'
not, on the counsel, if any, who appeared for him on trial, if he be
living within the county. If such service, after due diligence, cannot
be made, the appellate court, upon proof thereof, shall make an order
for the publication of due notice in some newspaper, and for such
time as it may deem proper.
Sec. 489. At the expiration of the time appointed for the publica- when perfected,
tion, on filing an affidavit of the publication, the appeal shall be
deemed perfected.
Sec. 490. An appeal taken by the people shall in no case stay or Effect ofappeal,
affect the operation of a judgment in favor of the defendant, until
judgment is reversed.
Sec. 491. No appeal from a judgment of conviction, unless it be Tho ime.
one imposing a fine only, shall stay the execution of the judgment,
but the defendant, if in custody, shall remain in custody to abide the
judgment upon the appeal, unless admitted to bail, as prescribed in
section five hundred and fourteenth.
Sec. 492. Upon the appeal being taken, the clerk with whom the copy of record to
„ ,
...
,
a
be transmitted to
notice of appeal is filed must, within ten days thereafter, without appellate court,
charge, transmit to the clerk of the supreme court a copy of the no
tice of appeal and of the record.
CHAPTER II.
DISMISSING AN APPEAL FOR IRREGULARITY.
Section 493. If the appeal be irregular in any substantial particular, Mumiesai of
but not otherwise, the appellate court may, on any day in term on irregularity
motion of the respondent upon five days' notice, with copies of the
papers upon which the motion is founded, order the same to be dis
missed.

486
Or for want
of a return.
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Sec. 494. The court may also upon like motion dismiss the appeal,
if the return be not made as provided in section four hundred and
ninety-two, unless for good cause it enlarge the time for that pur
pose.
CHAPTER III.
ARGUMENT OF THE APPEAL.

Appeals, when
determined.
Judgment,
how given.

Number
of counsel.

Defendant's
appearance.

Section 495. All appeals in criminal cases shall be tried and deter
mined at the first term of the appellate court after the record is filed.
Sec. 496. Judgment of affirmance may be granted without argu
ment, if the appellant fail to appear. But judgment of reversal can
only be given upon argument, though the respondent fail to appear.
Sec. 497. Upon the argument of the appeal, if the offence be
punishable with death, two counsels shall be heard on each side, if
they require it. In any other case, the court may, in its discretion,
restrict the argument to one counsel on each side. The counsel for
the defendant shall be entitled to the closing argument.
Sec. 498. The defendant need not appear in the appellate court.
CHAPTER IV.
JUDGMENT UPON APPEAL.

Technical errors.

Extent of
judgment.
New trial.
Reversal
of judgment.

Judgment
of affirmance.
Entry of
judgment, etc.

Section 499. After hearing the appeal, the court shall give judg
ment without regard to technical error or defect, which does not affect
the substantial rights of the parties.
Sec. 500. The appellate court may reverse, affirm, or modify the
judgment appealed from, and may, if necessary or proper, order
a new trial.
Sec. 501. When a new trial is ordered, it must be directed to be
had in the court of the county from which the appeal was taken.
Sec. 502. If a judgment against the defendant be reversed, without
ordering a new trial, the appellate court shall direct, if he be in cus
tody, that he be discharged therefrom, or if he be admitted to bail,
that his bail be exonerated, or if money be deposited instead of bail,
that it be refunded to the defendant.
Sec. 503. On a judgment of affirmance against the defendant, the
original judgment shall be carried into execution, as the appellate
court may direct.
Sec. 504. When the judgment of the appellate court is given, it
shall be entered in the minutes, and a certified copy of the entry
shall be forthwith remitted to the clerk of the court from which the
appeal was taken.
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Sec. 505. The papers returned to the appellate court shall there Papers w>t
,11
,
10 M emitted.
remain of record, and shall not be remitted to the court below.
Sec. 50G. After the certificate of judgment has been remitted, as when
providel in section five hundred and fourth, the appellate court shall oeues.
have no further jurisdiction of the appeal, or of the proceedings
thereon, and all orders which may be necessary to carry the judg
ment into effect shall be made by the court to which the certificate is
remitted.
TITLE XI.
OF BAIL.
CHAPTER I.
IN WHAT CASES THE DEFENDANT MAY HE ADMITTED TO BAIL.
Section 507. Admission to bail is the order of a competent court Admission
or magistrate, that the defendant be discharged from actual custody t0 baU deflned'
upon the taking of bail.
Sec. 508. The taking of bail consists in the acceptance by a com- Taking of
•
<•
<* •
t -i
bail defined.
petent court or magistrate, of the recognizance of sufficient bail for
the appearance of the defendant, according to the terms of the recog
nizance, or that the bail will pay to the people of this state a speci
fied sum.
V
Sec. 509. A rperson charged
° with an _ offence mayJ be admitted
t when
may be defendant
admitted
to bail before conviction, as follows :—First, as a matter of dis- to bail,
cretion in all cases where the punishment is death. Second, as a
matter of right in all other cases.
Sec. 510. No person shall be admitted to bail where he is charged when not.
with an offence punishable with death, when the proof is evident or
the presumption great.
Sec. 511. When the admission to bail is a matter of discretion, Bali in discretion
of court.
the court or officer by whom it may be ordered, shall require such no
tice of the application therefor as he may deem reasonable to be
given to the district attorney of the county where the examination is
had.
Sec. 512. After conviction of an offence not punishable with Bail, after
death, a defendant who has appealed may be admitted to bail : First,
as a matter of right where the appeal is from a judgment imposing
a fine only. Second, a matter of discretion in all other cases.
Sec. 513. Before conviction a defendant may be admitted to bail : Before
t*.
ioi
i
•
conviction.
First, for his appearance before the magistrate, on the examination
of the charge before being held to answer. Second, to appear at
the court to which the magistrate is required, by section one hundred
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and seventy-six, to return the depositions and statement upon the de
fendant being held to answer after examination. Third, after indict
ment, either before the bench warrant issued for his arrest, or upon
any order of the court committing or enlarging the amount of bail,
or upon his being surrendered by his bail to answer the indictment in
the court in which it is found, or to which it may be sent or removed
for trial.
Sec. 514. After conviction and upon an appeal the defendant may
be admitted to bail as follows : First, if the appeal be from a judg
ment imposing a fine only on the recognizance of bail that he will
pay the same or such part of it as the appellate court may direct,
if the judgment be affirmed or modified or the appeal be dismissed.
Second, if judgment of imprisonment have been given that he will
surrender himself in execution of the judgment, upon its being con
firmed or modified, or upon the appeal being dismissed.

CHAPTER II.
BAIL UPON BETNO HELD TO ANSWER BEFORE INDICTMENT.
adndttoTbaU
Section 515. When the defendant has been held to answer as pro
vided in section one hundred and sixty-four, the admission to bail
may be by the magistrate by whom he is so held or by any magis
trate who has the power to issue the writ of habeas corpus.
Bail, how put in. Sec. 516. Bail is put in by a written recognizance executed by two
sufficient sureties (with or without the defendant, in the discretion of
the court or magistrate), and acknowledged before the court or magis
trate in substantially the following form : " An order having been
made on the
day of
, a.d. 18—by A. B., a justice of the
peace of
county, (or as the case may be), that C. D. held to
answer upon a charge of (stating briefly the nature of the offence),
upon which he has been duly admitted to bail in the sum of
dollars; We, E. F. andG. H., (stating their place of residence), here
by undertake that the above named C. D. shall appear and answer the
charge above mentioned in whatever court it may be prosecuted, and
shall at all times hold himself amenable to the orders and process of
the court, and if convicted shall appear for judgment and render
himself in execution thereof, or if he fail to perform either of these
conditions that he will pay to the people of the state of California,
the sum of
dollars (inserting the sum in which the defendant
is admitted to bail).
Qualifications
Sec. 517. The qualifications of bail are as follows: First, each
"' ' "'
of them must be a resident and a householder or freeholder within
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the state. Second, they must each be worth the amount specified in
the recognizance exclusive of property exempt from execution, but
the court or magistrate, on taking bail, may allow more than two bail
to justify severally in amounts less than that expressed in the recog
nizance, if the whole justification be equivalent to that of two suffi
cient bail.
Sec. 518. The bail shall in all cases justify by affidavit taken be- Justification
fore the court or magistrate, as the case may be. The affidavit must
state that they each possess the qualifications provided in section 517.
Sec. 519. The court or magistrate may thereupon further examine Thciike.
the bail upon oath concerning- their sufficiency in such manner as the
court or magistrate may deem proper.
CHAPTER III.
BAIL UPON INDICTMENT BEFORE CONVICTION.
Section 520. When the offence charged in the indictment is not when defendant
capital, the officer serving the bench warrant shall, if required, take m>y giTe
the defendant before a magistrate in the county in which it is issued
or in which he is arrested for the purpose of giving bail as prescribed
in sections two hundred and sixty-fifth and two hundred and sixtyeighth.
Sec. 521. If the offence charged in this indictment be capital, the When defendant
officer arresting the defendant shall deliver him into custody according into custody,
to the command of the bench warrant, as prescribed in section two
hundred and sixty-third.
Sec. 522. When the defendant is so delivered into custody he shall Defendant
.
to be held
be held by the sheriff unless admitted to bail on examination, upon a by sheriff,
writ of habeas corpus.
Sec. 523. The bail must be put in by a written recognizance cxe- Bail, how put in.
cuted by two sufficient sureties ('with or without the defendant in the
discretion of the court or magistrate) and acknowledged before the
court or magistrate in substantially the following form :
" An indictment having been found on the
day of
A. D.
18—, in the court of sessions of the county of
(as the case
may be) charging A. B. with the crime of (designating it generally)
and he having been duly admitted to bail in the sum of
dollars,
We, C. D. and E. F., (stating their place of residence) hereby un
dertake that the above named A. B. shall appear and answer the in
dictment above mentioned in whatever court it may be prosecuted,
and shall at all times render himself amenable to the orders and pro
cess of the court, and if convicted shall appear for judgment and
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Qualification,
etc.,
of ball.
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render himself in execution thereof ; or if he fail to perform either
of these conditions that we will pay to the people of the state of
California the sum of
dollars (inserting the sum in which the
defendant is admitted to bail)."
Sec. 524. The provisions
contained in section five hundred and
A
seventeenth to five hundred and nineteenth, both inclusive, in relation
to bail, shall apply to the qualifications of the bail and to all the
proceedings respecting the putting in and justifying of bail and inci
dent thereto.
.
CHAPTER IV.
BAIL ON APPEAL.

Order to
admit to bail

Notice of
application to
be admitted
to bail.

Qualification,
etc., of bail.

Section 525. In the cases in which the defendant may be admit
ted to bail upon an appeal as provided in section five hundred and
twelfth, the order admitting him to bail may be made by any magis
trate having the power to issue a writ of Jiabeas corpus.
Sec. 526. "When the admission to bail is a matter of discretion,
the court or officer by whom it may be ordered, shall require such
notice of the application therefor as he may deem reasonable to be
given to the district attorney of the county in which the verdict or
judgment was originally rendered.
Sec. 527. The bail must possess the qualifications and must be
put in all respects as above provided, except that the condition of the
recognizance shall be to the effect that the defendant will in all res
pects abide the orders and judgment of the appellate court upon the
appeal.
CHAPTER V.
DEPOSIT instead of bail.

Deposit in
lieu of bail.

Deposit in
exoneration
ofbail.

Disposal
iposit.
of depos

Section 528. The defendant at any time after an order admitting
him to bail instead of giving bail may deposit with the clerk of the
court in which he is held to answer the sum mentioned in the order,
and upon delivering to the officer in whose custody he is a certificate
of the deposit, he shall be discharged from custody.
Sec. 529. If the defendant have given bail, he may at any time
before the forfeiture of the recognizance in like manner deposit the
sum mentioned in the recognizance, and upon the deposit being made
the bail shall be exonerated.
Sec. 530. When money has been deposited, if it remain on deposit
at the time of a judgment for the payment of a fine, the county clerk
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shall, under the direction of the court, apply the money in satisfaction
thereof, and after satisfying the fine and costs shall refund the sur
plus, if any, to the defendant.
CHAPTER VI.
SURRENDER OF THE DEFENDANT.
Section 531. At any time before the forfeiture of their recogni- Ban ma?
zance, the bail may surrender the defendant in their exoneration, or defendant,
he may surrender himself to the officer to whose custody he was com
mitted, at the time of giving bail in the following manner :
Sec. 532. A certified copy
of bail shall be dc- exonerated.
Rail, how
rJ of the recognizance
o
livered to the officer who shall detain the defendant in his custody
thereon as upon a commitment, and shall by a certificate in writing
acknowledge the surrender. Second. Upon the recognizance and a
certificate of the officer, the court in which the action is pending may,
upon notice of five days to the district attorney of the county with a
copy of the recognizance and certificate, order that the bail be exone
rated, and on filing the order and the papers used on the application,
they shall be exonerated accordingly.
Sec. 533. For the purpose of surrendering the defendant, the bail Bali may
at any time belore they arc discharged, and at any place within the >mit of
,
,
,.
,
.
, .
,
, defendant
state, may themselves arrest him, or by a written authority endorsed
on a certified copy of the recognizance, may empower any person of
suitable age and discretion to do so.
Sec. 534. If money have been deposited instead of bail, and the J^Jj^J,lt
defendant at any time before the forfeiture thereof shall surrender
himself to the officer to whom the commitment was directed in the
manner provided in the last two sections, the court shall order a re
turn of the deposit to the defendant, upon producing the certificate of
the officer showing the surrender, and upon a notice of five days to
the district attorney with a copy of the certificate.
CHAPTER VII.
FORFEITURE OF TUB BECOONIZANCE, OR OF THE DEPOSIT OF MONEY.
Section 535. If without .sufficient excuse the defendant neglect to Recogniiancc
.
6
forfeited.
appear ior arraignment or for trial or judgment, or upon any other
occasion, when his presence in court may be lawfully required, or to
surrender himself in execution of the judgment, the oourt shall direct
the fact to be entered upon its minutes, and the recognizance or the
money deposited instead of bail, as the case may be, shall thereupon
be declared forfeited.
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of forfeiture

^EC>
^ at anJ t'me before *ne &na^ adjournment of the court
the defendant appear and satisfactorily excuse his neglect, the court
may direct the forfeiture of the recognizance or the deposit to be dis
charged upon such terms as may be just.
Action on
Sec. 537. If the forfeiture be not discharged as provided in the
recognizance.
.....
.
«
last section, the district attorney may, at any time atter the adjourn
ment of the court, proceed by action only against the bail upon their
recognizance.
Payment of
Sec. 538. If by reason of the neglect of the defendant to appear,
county treasurer, as provided in section five hundred and thirty-fifth, money deposited
instead of bail is forfeited, and the forfeiture be not discharged or re
mitted, as provided in section five hundred and thirty-sixth, the clerk
with whom it is deposited shall immediately after the final adjourn
ment of the court pay over the money deposited to the county treasurer.
CHAPTER VIII.
RECOMMITMENT OP THE DEFENDANT AFTER HAVING GIVEN BAIL.
Recommitment

Section 539. The court to which the committing magistrate shall
return the depositions and statement, or in which an indictment or an
appeal is pending, or to which a judgment on appeal is remitted to
be carried into effect, may, by an order to be entered on its minutes,
direct the arrest of the defendant and his commitment to the officer
to whose custody he was committed at the time of giving bail, and his
detention until legally discharged in the following cases :
1st. When by reason of his failure to appear he has incurred a for
feiture of his bail or of money deposited instead thereof, as provided
in section five hundred and thirty-fifth :
2d. When it satisfactorily appears to the court that his bail or
either of them are dead or insufficient, or have removed from the
state :
3d. Upon an indictment being found in the cases provided in sec
tion two hundred and sixty-ninth,
order for
Sec. 540. The order for the recommitment of the defendant shall
recommitment recite
. generally the
. facts
_
......
- . and. shall
,
,.
upon which
it is tounded,
direct
that the defendant be arrested by any sheriff, constable, marshal, or
policeman, within this state, and committed to the custody of the
sheriff of the county where the depositions and statement were return
ed, or the indictment was found, or the conviction was had, as the
case may be, to be detained until legally discharged.
Arrest on
^ec.
The defendant may be arrested pursuant to the order,
«ucii order.
upon a certified copy thereof in any county in the same manner as
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upon a warrant of arrest, except that when arrested in another coun
ty, the order need not be endorsed by a magistrate of that county.
Sec. 542. If the order recite as the grounds upon which it is made The Uk*.
the failure of the defendant to appear for judgment upon conviction,
the defendant must be committed according to the requirement of the
order.
Sec. 543. If the order be made for any other cause, and the offence Court m»J '*
*
'
amount of bail.
be bailable, the court may fix the amount of bail, and may cause a
direction to be inserted in the order that the defendant be admitted
to bail in the sum affixed, which shall be specified in the order.
Sec. 544. When the defendant is admitted to bail, the bail may be who may
taken by any magistrate in the county having authority in a similar tak" b,ti'
case to admit to bail upon the holding the defendant to answer be
fore an indictment, as prescribed in section five hundred and fifteenth,
or by any other magistrate to be designated by the court.
Sec. 545. When bail is taken upon the recommitment of the de- Form of
fendant, the recognizance shall be in substantially the following form. recoKniianoeAn order having been made on the
day of
, A. D., 18—,
by the court (naming it), that A. B. be admitted to bail in the sum
of
dollars in an action pending in that court against him in be
half of the people of the state of California upon an (information,
presentment, indictment, or appeal, as the case may be), we, C. D.
and E. F., of (stating their places of residence), hereby undertake
that the above named A. B. shall appear in that cr any other court
in which his appearance may be lawfully required upon that (infor
mation, presentment, indictment, or appeal, as the case may be), and
shall at all times render himself amenable to its orders and processes,
and appear for judgment and surrender himself in execution thereof,
or if he fail to perform either of these conditions, that he will pay
to the people of the state of California the sum of
dollars (in
sert the sum in which the defendant is admitted to bail).
Sec. 546. The bail must possess the qualifications, and must be ^"^J"lUon
put in, in all respect*, in the manner heretofore prescribed.
TITLE XII.
OF MISCELLANEOUS PKOCKEDINU3.
CHAPTER L
COMTKLLINU THE ATTENDANCE OF WITNESSES.
Section 547. The process by which the attendance of a witness subpoena.,
before a court or magistrate is required, is a subpoena.
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who may issue
subpoenas.
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Sec. 548. A magistrate before whom an information is laid, mav
t
a
issue subpoenas, subscribed by him for witnesses within the state, cither
on behalf of the people or of the defendant.
Sec. 549. The district attorney may issue subpoenas, subscribed by
him for witnesses within the state, in support of the prosecution, or
for such other witnesses as the grand jury, upon any investigation
pending before them, may direct.
District attorney Sec. 550. The district attorney may in like manner issue subpoe
nas subscribed by him, for witnesses within the state, in support of
an indictment to appear before the court at which it is to be tried.
Sec. 551. The clerk of the court at which an indictment is to be
Clerk may
tried shall at all times upon the application of the defendant, and
without charge, issue as many blank subpoenas, subscribed by him as
clerk, for witnesses within the state, as may be required by the de
fendant.
Sec. 552. A subpoena authorized by the last four sections shall be
Form of
■abposna.
substantially in the following form : The people of the state of Cali
fornia to A. B. You are commanded to appear before C. D., a jus
tice of the peace of
township, in
county (or as the case
may be), at (naming the place) on (stating the day and hour) as a
witness in a criminal action, prosecuted by the people of the state of
California, against E. F. Given under my hand, this
day of
, A. D., 18—. G-. H. justice of the peace (or "J. B., district
attorney," or "by order of the court, L. M., clerk," as the case may
be).
Sec. 553. If books, papers, or documents be required, a direction
The like.
to the following effect shall be contained in the subpoena : And you
are required also to bring with you the following (describing intelli
gibly the books, papers, or documents required.)
SubixenH, how
Sec. 554. A peace officer must serve within his county any subpoena
SeiTed.
delivered to him for service, either on the part of the people or of
the defendant, and must make a written return of the service, sub
scribed by him, stating the time and place of servico without delay.
Sec. 555. The service of a subpoena shall be by showing the
The
original to the witness personally, and informing him of the contents.
Payment to
Sec. 556. When a person shall attend before a magistrate, grand
witue^'seji.
jury, or court, as a witness on behalf of the people, upon a subpoena
or by virtue of a recognizance, and it shall appear that he has come
from any place out of the county, or that he is poor, the court, if the
attendance of the witness be upon a trial by an order upon its minutes,
or in any other case, the county judge by an order subscribed by him,
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may direct the treasurer of the county to pay the witness a reasonable
sum to be specified in the order for his expenses.
Sec. 557. Upon the production of the order or a certified copy The like
thereof, the county treasurer shall pay the witness the sum specified
therein out of the county treasury.
Sec. 558. No person shall be obliged to attend as a witness before Attending
any court or judge out of the county where the witness resides, or is out of county
served with the subpoena, unless a judge of the court in which the °
offence is triable, or a justice of the supreme court, or a county judge,
upon an affidavit of the district attorney or prosecutor or of the de
fendant or his counsel, stating that he believes the evidence of the
witness is material and his attendance at the examination or trial
necessary, shall endorse on the subpoena an order for the attendance
of the witness.
Sec. 559. Disobedience to a subpoena or a refusal to be sworn or Mwbejring
*
subpoumi
to answer as a witness may be punished by the court or magistrate as
a contempt.
Sec. 5G0. Where a witness has entered into a recognizance to ap- Forfeiting
....
.
,. recognizance
pear, as provided in section one hundred and seventieth, upon his
failure to do so his recognizance shall [be] forfeited in the same
manner as recognizances of bail.
Sec. 561. A witness disobeying a subpoena issued on the part of J","^J°r
the defendant, shall also forfeit to the defendant the sum of one hun- subpocn*.
dred dollars, which may be recovered in a civil action, unless good
cause can be shown for his non-attendance.
CHAPTER IL
TESTIMONY TAKEN BY COMMISSION.
Section 562. When a defendant has been held to answer a charge Defendant mmy
° exaimno witnes*
for a public offence he may either before or after an indictment have t»<°re trial,
witnesses examined on his behalf, as prescribed in this chapter and
not otherwise.
Sec. 563. When a material witness for the defendant is about to Conditionally
leave the state, or is so sick or infirm as to afford reasonable grounds
for apprehending that he will be unable to attend the trial, the de
fendant may apply for an order that the witness be examined con
ditionally on a commission.
Sec. 564. A commission is a process issued under the seal of the cotnmiMiou
court and the signature of the clerk, directed to some person designa
ted as commissioner, authorizing him to examine the witness upon
oath, on interrogations annexed thereto, to take and certify the depo-
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sition of the witness, and to return it according to the directions
given in the commission.
Sec. 565. The commissioner shall either be a district judge,
county judge, county clerk, or notary public of the county to which
the commission is issued.
Sec. 566. The application must be made upon affidavit, showing :
First, the nature of the offence charged. Second, the state of the
proceedings in the action. Third, the name of the witness, and that
his testimony is material to the defence of the action. Fourth, that
the witness is about to leave the state or is so sick or infirm as to af
ford reasonable grounds for apprehending that he will not be able to
attend the trial.
Sec. 567. The application may be made to the court during the
term, or to the judge in vacation, and must be upon three days' no
tice to the district attorney.
Sec. 568. If the court or judge to whom the application is made
be satisfied of the truth of the facts stated, and that the examina
tion of the witness is necessary to the attainment of justice, an order
shall be made that a commission be issued to take his testimony.
Sec. 569. If the application for a commission be granted, the
court or judge may insert in the order therefor a direction that the
trial of the indictment be stayed for a specified time, reasonably suf
ficient for the execution and return of the commission.
Sec. 570. When the commission is ordered the defendant must
serve upon the district attorney, without delay, a copy of the inter
rogatories to be annexed thereto, with two days' notice of the time
at which they will be presented to the court or judge.
Sec. 571. The district attorney may in like manner serve upon the
defendant or his counsel cross-interrogatories to be annexed to the
commission with the like notice.
Sec. 572. In the interrogatories, either party may insert any ques
tions pertinent to the issue.
Sec. 573. When the interrogatories and cross-interrogatories are
presented to the court or judge according to the notice given, the
court or judge shall modify the questions so as to conform them to
the rules of evidence, and shall endorse upon them his allowance and
annex them to the commission.
Sec. 574. Unless the parties otherwise consent by an endorsement
on the commission, the court or judge shall endorse thereon a direc
tion as to the manner in which it shall be returned, and may in his
discretion direct that it be returned by mail, or otherwise, addressed
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to the clerk of the court in which the action is pending, designating
his name and the place where his office is kept.
Sec. 575. The commissioner, unless otherwise specially directed, commission,
'
.
how "Muted.
may execute the commission as follows: First, he shall publicly ad
minister an oath to the witness that his answers given to the interro
gatories shall be the truth, the whole truth, and nothing but the truth.
Second, he shall cause the examination of the witness to be reduced
to writing. He shall write the answers of the witness as near as
possible in the language he gives them, and shall read to him each
answer as it is taken down, and correct or add to it until it is made
conformable to what he declares is the truth. Fourth, if the witness
decline answering a question, that fact, with the reason for which he
declines answering it, as he gives it, must be stated. Fifth, if any
papers or documents are produced before him and proved by the wit
ness, they shall be annexed to his deposition and be subscribed by the
witness, and certified by the commissioner. Sixth, the commissioner
shall subscribe his name to each sheet of the deposition, and annex
the deposition with the papers and documents proved by the witness
to the commission, and must close up, seal, and address the same as
directed on the commission. Seventh, if there be a direction on the
commission to return it by mail, the commissioner shall immediately
deposit it in the nearest post-office. If any other direction be made
by the written consent of the parties or by the court or judge on the
commission as to its return, he must comply with the direction.
Sec. 576. A copy of the last section must be annexed to the com- what to
. •
bo annexed.
mission.
Sec. 577. If the commission and return be delivered by the com- Return of
missioncr to an agent he must deliver the same to the clerk to whom commiMionit is directed, or to the judge of the court in which the indictment is
pending, by whom it may be received and opened upon the agent
making affidavit that he received it from the hand of the commission
er, and that it has not been opened or altered since he received it.
Sec. 578. If the agent be dead, or from sickness or other casualty Thoiike.
unable personally to deliver the commission and return as prescribed
in the last section, it may be received by the clerk or judge from any
other person, upon his making an affidavit that he received ic from
the agent ; that the agent is dead, or from sickness or other casualty
unable to deliver it ; that it has not been opened or altered since the
person making the affidavit received it ; and that he believes it has
not been opened or altered since it came from the hand of the com
missioner.
Sec. 579. The clerk or judge receiving and opening the commis- tusng return.
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sion and return must immediately file it with the affidavit mentioned
in the last two sections, in the office of the clerk of the court in which
the indictment is pending.
Return by mail.
Sec. 580. If the commission and return be transmitted by mail,
the clerk to whom it is addressed must receive it from the post-office,
and open and file it in his office, where it shall remain unless other
wise directed.
Return open to
gEC, 581. The commission and return shall be at all times open to
inspection.
1
the inspection of the parties, who shall be furnished by the clerk
v with copies of the same, or of such part thereof as they may re
Rending
ontrilu.01"

quire, on the payment of his fees.
Sec. 582. The depositions taken under the commission may be read
in evidence by either party on the trial, upon it being shown that the
witness is unable to attend from any cause whatever, and the same
objections may be taken to any question in the interrogatories, or to
any answer in the deposition, as if the witness had been examined
orally in court.
CHAPTER IIL
INQUIRY INTO THE INSANITY OP THE DEFENDANT BEFORE TRIAL OR AF
TER CONVICTION.

Act of

Inquiry into
defendant'!
natty.

The like.

InRanity.
how tried.

Section 583. An act done by a person in a state of insanity can
not be punished as a public offence, nor can a person be tried, ad
judged to punishment, or punished for a public offence, while he ia
insane.
Sec. 584. When an indictment is called for trial, or upon convic
tion, the defendant is brought up for judgment, if a doubt shall
arise as to the sanity of the defendant, the court shall order the ques
tion to be submitted to the regular jury, or may order a jury to be
summoned as prescribed in section three hundred and forty-one, to in
quire into the fact.
Sec. 585. The trial of the indictment, or the pronouncing of the
judgment, as the case may be, shall be suspended until the question
of insanity shall be determined by the verdict of the jury.
Sec 58G. The trial of the question of insanity shall proceed in the
following order :
1st. The counsel for the defendant shall open the case and offer ev
idence in support of the allegation of insanity :
2d, The counsel for the people shall open their case and offer evi
dence in support thereof :
3d. The parties may then respectively offer rebutting testimony
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only unless the court, for good reason in furtherance of justice, per
mit them to offer evidence upon their original cause.
4th. When the evidence is concluded, unless the case is submitted
to the jury, on either or both sides, without argument, the counsel for
the people must commence, and the defendant or his counsel may
conclude the argument to the jury.
5th. If the indictment be for an offence punishable with death,
two counsels on each side may argue the cause to the jury, in which
case they must do so alternately. In other cases the argument may
be restricted to one counsel on each side :
Cth. The court shall then charge the jury, if requested by either
party.
Sec. 587. The provisions of section three hundred and ninety-nine, Charging jury,
in respect to the charge of the court to the jury upon the trial of an
indictment, shall apply to the question of insanity.
Sec. 588. If the jury find that the defendant is sane, the trial of Defendant
the indictment shall proceed, or judgment may be pronounced as the
case may be.
Sec. 589. If the jury find that the defendant is insane, the trial Defendant
or judgment shall be suspended till he become sane, and the court, if
it deem his discharge dangerous to the public peace or safety, may
order that ho be in the mean time committed by the sheriff to the cus
tody of some proper person, and that upon his becoming sane he be
redelivered by such person to the sheriff.
Sec. 590. The commitment of the defendant, as mentioned in the Exoneration
of ball.
last section, shall exonerate any bail he may have given, or shall en
title any person authorized to receive the property of the defendant to
a return of any money he may have deposited instead of bail.
Sec: 591. If the defendant be received by the person so appointed, Return to sanity .
he must be detained by him until he becomes sane. When he becomes
sane, such person shall give notice to the sheriff and district attorney
of the county of that fact. The sheriff shall thereupon, without
delay, take the defendant from the custody of such person and place
him in proper custody until he be brought to trial or judgment as the
case may be, or be- otherwise legally discharged.
Sec. 592. The expenses of placing the defendant in the custody of J*j|J|jJJ rf
such proper person, of keeping and bringing him back, shall in the defendant,
first instance be chargeable to the county in which the indictment was
found ; but the county may recover them from the estate of the de
fendant, if he have any, or from any relative, town, city, or county,
bound to provide for and maintain him elsewhere.
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CHAPTER IV.
DISMISSAL OF THE ACTION, BEFORE OB AFTER INDICTMENT, FOR WANT
OF PROSECUTION OR OTHERWISE.
Section 593. When a person has been held to answer for a public
offence, if an indictment be not found against him at the next term
of the court at which he is held to answer, the court shall order the
prosecution to be dismissed, unless good cause to the contrary be
shown.
Sec 594. If a defendant, indicted for a public offence, whose trial
indictment,
when to bo
has not been postponed upon his application, be not brought to trial
dismissed.
at the next term of the court at which the indictment is triable, after
the same is found, the court shall order the indictment to be dismis
sed, unless good cause to the contrary be shown.
Continuance
Sec. 595. If the defendant be not indicted or tried, as provided in
of action.
the last two sections, and sufficient reason therefor be shown, the court
may order the action to be continued from term to term, and in the
mean time may discharge the defendant from custody on his own re
cognizance of bail for his appearance to answer the charge at the
time to which the action is continued.
Kffcct of
Sec. 596. If the court direct the action to be dismissed, the de
dismissal of
prosecution.
fendant shall, if in custody, be discharged therefrom, or if admitted
to bail, his bail shall be exonerated, or money deposited instead of
bail, shall be refunded to him.
Reasons of
Sec. 597. The court may, either of its own motion or upon the ap
dismissal to
be entered
plication
of the district attorney, and in furtherance of justice, or
on minutes.
der any action or indictment to be dismissed ; but in such case the
reasons of the dismissal shall be set forth in the order, which must
be entered on the minutes.
Discontinuance
Sec 598. Neither the attorney general nor the district attorney
by attorney
genera), or
shall hereafter discontinue or abandon a prosecution for a public of
district attorney
fence, except as provided in the last section.
Bar to future
Sec. 599. An order for the dismissal of the action, as provided in
prosecution.
this chapter, shall be a bar to any other prosecution for the same of
fence, if it be a misdemeanor, but it shall not be a bar if the offence
be a felony.

Prosecution,
when to be
dismissed.

CHAPTER V.
entitling affidavits.
Entitling
antdavits.

Section 600. It shall not be necessary to entitle an affidavit or de
position in the action, whether taken before or after indictment, or
upon an appeal ; but if made without a title, or with an erroneous
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title, it shall be as valid and effectual for every purpose as if it were
duly entitled, if it intelligibly refer to the proceeding, indictment, or
appeal in which it is made.
CHAPTER VI.
ERRORS AND MISTAKES IN PLEADINGS AND OTHER PROCEEDINOS.
Section 601. Neither a departure from the form or mode prescrib- Errors not u>
,, ,.
.
, ,.
,.
invalidate.
ed by this act in respect to any pleadings or proceedings, nor an error
or mistake therein shall render the same invalid, unless it have actu
ally prejudiced the defendant, or tended to his prejudice, in respect
to a substantial right.
CHAPTER VII.
DISPOSAL OF PROPERTY, STOLEN OR EMBEZZLED.
Section 602. When property alleged to have been stolen or em- Custody of
stolen property
bczzlcd shall come into the custody of a peace officer, he shall hold
the same subject to the order of the magistrate, authorized by the
next section to direct the disposal thereof.
Sec. 603. On satisfactory proof of the title of the owner of the Return
property, the magistrate to whom the information is laid, or who shall to owner,
examine the charge against the person accused of stealing or embez
zling the property, may order it to be delivered to the owner, on his
paying the reasonable and necessary expenses incurred in its preser
vation, to be certified by the magistrate. The order shall entitle the
owner to demand and receive the property.
Sec. 604. If the property stolen or embezzled come into the cus- The like,
tody of the magistrate, it shall be delivered to the owner on satisfac
tory proof of his title, and on his paying the necessary expenses in
curred in its preservation, to be certified by the magistrate.
Sec. 605. If the property stolen or embezzled have not been deliv- The like,
ered to the owner, the court before which a conviction is held for
stealing or embezzling, may, on proof of his title, order it to be res
tored to the owner.
Sec. 606. If the property stolen or embezzled be not claimed by unclaimed
. .
.
. .
property.
the owner, before the expiration of six months from the conviction of
a person for stealing or embezzling it, the magistrate or other officer
having it in custody shall, on the payment of the necessary expenses
incurred for its preservation, deliver it to the county treasurer, by
whom it shall be sold, and the proceeds paid into the county treasury.
Sec. 607. When money or such other property is taken from a dc- Receipt for
.
■ «.
i • proporty taken
fendant arrested upon a charge of a public offence, the officer taking from defendant.
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it shall at the time give duplicate receipts therefor, specifying particu
larly the amount of money and the kind of property taken ; one of
which receipts he shall deliver to the defendant, and the other of
which he shall forthwith file with the clerk of the court, to which the
depositions and statement must be sent, as provided by section one
hundred and seventy-six.
PART V .
OF PROCEEDINGS IN JUSTICES', RECORDERS', AND MAYORS' COURTS.

Proceedings to
be commenced
by complaint.

Examination
of complaint.

Warrant of
arrest.

Section 608. All proceedings and actions before a justice's, re
corder's, or mayor's court, for a public offence, of which said courts
have jurisdiction, shall be commenced by complaint setting forth the
offence charged, with such particulars of time, place, person, and
property, as to enable the defendant to understand distinctly the char
acter of the offence complained of, and to answer the complaint.
Sec. 609. When the complaint is laid before the justice, mayor, or
recorder, of the commission of a public offence, of which the courts
held by them have jurisdiction, he must examine on oath the com
plainant or prosecutor, and any witness he may produce, and take
their depositions in writing, and cause them to be subscribed by the
parties making them.
Sec. 610. If the justice, mayor, or recorder, as the case miy be,
be satisfied therefrom that the offence complained of has leea com
mitted, he shall issue a warrant of arrest, which shall be substan
tially in the following form :
" County of
" The people of the state of California, to any sheriff, constable,
marshal, or policeman in this state. Complaint upon oath having
been this day made before me (justice of the peace, mayor, or record
er, as the case may be) by C. !>., that the offence of (designating it
generally) has been committed, and accusing E. F. thereof, you are
therefore commanded forthwith to arrest the above-named E. P., and
bring him before me forthwith at (naming the place).
" Witness my hand and seal, at
this
day of
A. D.,
A. B."

Proceedings
on arrest.

Sec. 611. On being arrested the defendant may plead to the com
plaint, or he may answer or deny the same. Such plea, answer, or
denial, may be oral or in writing, and immediately thereafter the case
shall be tried, unless for good cause shown, an adjournment shall be
granted. If an adjournment be granted, the defendant may be held
to bail.
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Sec. 612. The defendant must in all cases be personally present Defendant to
_
be present.
before the trial shall proceed.
Sec. 613. A docket shall be kept by the justice, mayor, or recorder, Justice's docket,
or in the recorder's court, by the clerk of the court, if there be one,
in which he shall enter each action, and the minutes of the proceed
ings of the court therein.
Sec. 614. The defendant shall be entitled, if demanded by him, to Jury trial,
a jury trial. The formation of the juries is provided for by special
statute.
Sec. 615. The same challenges may be taken by either party to the JJ*^"*0
panel of jurors, or to any individual juror, as may be taken on the
trial of an indictment for a misdemeanor ; but the challenge shall in
all cases be tried by the court.
Sec. 616. The court shall administer to the jury the following oath Oath to jurors,
or affirmation : " You do swear (or affirm, as the case may be), that
you will well and truly try this issue between the people of the state
of California, and A. B., the defendant, and a true verdict give ac
cording to the evidence."
Sec. 617. After the jury are sworn they must sit together, and Jury to hear
hear the proofs and allegations of the parties, which must be deliver
ed in public, and in the presence of the defendant.
Sec. 618. The court shall decide all questions of law which may Court to decide
• •i
si>ii.iii>
i
-i
questions of law.
arise in the course of the trial ; but shall give no charge with respect
to matters of fact.
Sec. 619. After hearing the proofs and allegations, the jury may Consideration of
decide in court, or may retire for consideration. If they do not im- caaBC'byJar5r
mediately agree, an officer must be sworn to the following effect :
" You do swear that you will keep this jury together, in some private
and convenient place ; that you will not permit any person to speak
to them, nor speak to them yourself, unless it be to ask them whether
they have agreed upon a verdict ; and that you will return them into
court when he [they] have so agreed."
Sec. 620. The verdict of the jury shall, in all cases, be general. General verdict.
Sec. 621. When the jury have agreed upon their verdict they ?!!!dT!JTof
shall deliver it publicly to the court, who shall cause the same to be
entered on the minutes.
Sec. 622. When several defendants are tried together, if the jury verdict against
,.
„ ,
.
..
some of
cannot agree upon a verdict as to all, they may render a verdict as to defendants,
those in regard to whom they do agree, on which a judgment shall be
entered accordingly, and the case as to the rest may bo tried by
Another jury.
Sec. 623. The jury shall not be discharged after the cause is sub- Sensed.
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mitted to them, until they have agreed upon, and rendered their ver
dict, unless for good cause the court sooner discharge them.
Now trial.
Sec. 624. If the jury be discharged, as provided in the last sec
tion, the court may proceed again to the trial, in the same manner
as upon the first trial ; and so on, until a verdict be rendered.
Jmiginent.
Sec. 625. When the defendant pleads guilty, or is convicted,
either by the court or by a jury, the court shall render judgment
thereon of fine and imprisonment, or both, as the case may require.
Sec. 626. A judgment that the defendant pay a fine, may also di
.Judgment to
pay fine.
rect that he be imprisoned until the fine be paid or satisfied.
Sec. 627. When the defendant is acquitted, either by the court or
Acquittal.
by the jury, he shall be immediately discharged, and if the court cer
tify in the minutes that the prosecution was malicious, or without
probable cause, it may order the prosecutor to pay the costs of the
action, or to give satisfactory security, by a written undertaking,
with one or more sureties, to pay the same to the county within thirty
days after the trial.
Sec. 628. If the prosecutor do not pay the costs, or give security
Prosecutor to
pay costs.
therefor, as provided in the last section, the court may enter judg
ment against him for the amount thereof, which may be enforced in
all respects in the same manner as a judgment rendered in a civil
action.
Eutrj of verdict Sec. 629. When a verdict is rendered, it shall be immediately en
tered upon the minutes.
Sec. 630. After a plea or verdict of guilty, or after a verdict
Appointment
of time to
against
the defendant, on a plea of a former conviction or acquittal,
render verdict.
the court shall appoint a time for rendering judgment, which shall
not be more than two days or less than six hours after the verdict is
rendered, and shall hold the defendant to bail to appear for judg
ment, and in default of bail, he shall be committed.
Sec. 631. At any time before the judgment is entered, the >
Motion for
now trial.
ant may move for a new trial, or in arrest of judgment.
New trial,
Sec. 632. A new trial can be granted only in the following i
when granted.
1st. If the trial has been had in his absence.
2d. When the jury has received any evidence out of court.
3d. When the jury have separated without leave of the court, af
ter retiring to deliberate upon their verdict, or been guilty of any
misconduct tending to prevent a fair and due consideration of the
case.
4th. When the verdict has been decided by lot, or by any means
other than a fair expression of opinion on the part of all the jurors.
5th. When there has been error in the decision of the court, given
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on any question of law arising during the course of the trial. When
the verdict is contrary to law and evidence ; but not more than one
new trial shall be granted for this cause alone.
Sec. 633. The motion in arrest of judgment maybe founded on Motion in unit
any substantial defect in the complaint, and the effect of an arrest of
judgment is to place the defendant in the same situation in which he
was before the trial was had.
Sec. 634. If the judgment be not arrested, or a new trial granted, Judgment to
judgment shall be pronounced at the time appointed, and entered in
the minutes of the court.
Sec. 635. If judgment of acquittal be given, or judgment.imposing Defendant to
a fine only, and the defendant be not detained for any other legal di8Clla^«ed•
cause, he must be discharged as soon as the judgment is given.
Sec. 636. When a judgment of imprisonment is entered, a certified Judgment of
\ .
_
,
,
imprisonment.
copy thereof shall be delivered to the sheriff, marshal, or other officer,
which shall be a sufficient warrant for the execution of the same.
Sec. 637. When a judgment is entered imposing a fine, or ordering imprisonment
the defendant to be imprisoned until the fine shall be paid, he shall be of flnc.aym<mt
held in custody during the time specified in the judgment, unless the
fine be sooner paid.
Sec. 638. Upon the payment of the fine the officer shall immedi- Discharge, on
ately discharge the defendant, if he be not detained for any other
legal cause, and apply the money to the payment of the expenses of
the prosecution, and pay over the residue, if any, within ten days, to
the county or city treasurer, according as the offence is prosecuted in
a justice's, or in a mayor's, or recorder's court.
Sec. 639. If a fine be imposed and paid before commitment, it shall Application
be applied as prescribed in the preceding section.
Sec. 640. If a defendant be discharged on bail, or has deposited feSmig to appear
money instead thereof, and fails to appear according to his recog
nizance, the same shall be forfeited, or the money appropriated in like
manner as in the district court.
Sec. 641. In case of failure to appear for judgment, the court shall Taeiike.
issue a warrant for the arrest of the defendant, and shall enter judg
ment whenever the defendant appears or is brought before it.
PART VI.
OF SPECIAL PROCEEDINGS.
TITLE I.
OF SEARCH WARRANTS.
Section 642. A search warrant is an order in writing in the name Search warrant
of the people of the state of California, signed by a magistrate, direct43
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ed to a peace officer, commanding him to search for personal property
and bring it before the magistrate.
When it may
Sec. 643. It may be issued whenever property has been stolen or
embezzled, in which case it may be taken on the warrant from any
house or other place in which it is concealed, or from the possession
of the person by whom it was stolen or embezzled, or of any other
person in whose possession it may be.
Tlic like.
Sec. 644. No search warrant shall be issued but upon probable
cause, supported by affidavit naming or describing the person, and
particularly describing the property and place to be searched.
''.omj'lainant to
Sec. 645. The magistrate must, before issuing the warrant, examine
be examined
on oath
on oath the complainant, and any witnesses he may produce, and take
their depositions in writing and cause them to be subscribed by the
parties making them.
What deposition Sec. 646. The depositions must set forth the facts tending to es
w i*et tbrflh.
tablish the grounds of the application or probable cause for believing
that they exist.
Sec. 647. If the magistrate be satisfied of the existence of the
When
magistrate to
isaue wurnint. grounds of the application, or that there is probable cause to believe
their existence, he shall issue a search warrant, signed by him with
his name of office, to a peace officer in his county, commanding him
forthwith to search the person or place named for the property speci
fied and to bring it before the magistrate.
Form of
Sec. 648. The warrant shall be in substantially the following form:—
warrant
"County of
. The people of the state of California to any
sheriff, constable, marshal, or policeman in the county of
.
Proof by affidavit having been this day made before me by (naming
every person whose affidavit has been taken) that (stating the grounds
of the application according to section six hundred and forty-four, or
if the affidavit be not positive that there is probable cause for be
lieving that (stating the ground of the application in the same manner)
you are therefore commanded in the day time (or at any time of the day
or night as the case may be, according to section six hundred and fiftyfour) to make immediate search on the person of C. D. (or in the house
situated
describing it, or any other place to be searched
with reasonable particularity as the case may be), for the following
property (describing it with reasonable particularity), and if you find
the same or any part thereof, to bring it forthwith before me at
(stating the place). Given under my hand, and dated this
day
of
, a.d., 18—. E. F., justice of the peace" (or as the case
may be).
Sec. 649. A search warrant may in all cases be served by any of
now nerved.
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the officers mentioned in its directions, but by no other person except in
aid of the officer on his requiring it, he being present and acting in
its execution.
Sec. 650. The officer may break open any outer or inner door or The like,
window of a house or any part of a house, or anything therein to ex
ecute the warrant, if after notice of his authority and purpose he be
refused admittance.
Sec. 651. He may break open any outer or inner door or window Tne Kte.
of a house for the purpose of liberating a person who, having entered
to aid him in the execution of the warrant, is detained therein, or
when necessary for his own liberation.
Sec. 652. The magistrate must insert a direction in the warrant when
to be served.
that it be served in the daytime, unless the affidavits be positive that
the property is on the person, or in the place to be searched, in which
case he may insert a direction that it be served at any time of the
day or night.
Sec. 653. A search warrant must be executed and returned to the R»tum of
warrant.
magistrate who issued it within five days after its date, and if in any
other county, within thirty days ; after the expiration of these times,
respectively, the warrant shall, unless executed, be void.
Sec. 654. When the officer shall have taken any property under Receipt for
the warrant, he must give a receipt for the property taken (specify- prop"ty en'
ing it in detail) to the person from whom it was taken by him, or in
whose possession it was found ; or, in the absence of any person, he
shall leave it in the place where he found the property.
Sec. 655. When the property is delivered to the magistrate, he Disposition of
shall, if it was stolen or embezzled, dispose of it as provided in sections prop<M',> '
six hundred and three to six hundred and seven, both inclusive.
Sec. 656. The officer shall forthwith return the warrant to the inventory of
,
,
, ,.
,.
.
.
property taken
magistrate, and at the same time deliver to him a written inventory
of the property taken, made publicly or in the presence of the per
son from whose possession it was taken, and of the applicant for the
warrant, if they be present, verified by the affidavit of the officer at the
foot of the inventory, and taken before the magistrate at the time, to
the following effect:— " I, R. S., the officer by whom the annexed
warrant was executed, do swear that the above inventory contains
a true and detailed account of all the property taken by me on the
warrant."
Sec. 657. The magistrate shall thereupon, if required, deliver a Copy of
.
,
«
,
.
inventory to
copy of the inventory to the person from whose possession the prop- defendant,
erty was taken, and to the applicant for the warrant.
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Examination.

Sec. 658. If the grounds on which the warrant was issued be con
troverted, he must proceed to take testimony in relation thereto.
Testimony, how
Sec. 659. The testimony given by each witness must be reduced to
writing, and certified by the magistrate.
Property to be
Sec. 660. If it appear that the property taken is not the same as
restored.
that described in the warrant, or that there is no probable cause for
believing the existence of the grounds on which the warrant was is
sued, the magistrate shall cause it to be restored to the person from
whom it was taken.
Warrant, etc .
Sec. 661. The magistrate shall annex together the depositions, the
to be returned
to seditions.
search warrant and return, and the inventory, and return them to the
next term of the court of sessions, having power to inquire into the
offences, in respect to which the search warrant was issued, at or be.
fore its opening on the first day.
Maliciously
Sec. 662. Whoever shall maliciously and without probable cause
procuring
warrant.
procure a search warrant to be issued and executed, shall be deemed
guilty of a misdemeanor, and on conviction thereof, shall be fined in a
sum not exceeding five thousand dollars, or imprisonment not more
than six months.
Officer exceeding Sec. 663. A peace officer who in executing a search warrant shall
his authority.
wilfully exceed his authority, or exercise it with unnecessary severity,
shall be deemed guilty of a misdemeanor, and punished as in the next
preceding section is provided.
Defendant may
Sec. 664. When, a person charged with a felony is supposed by the
be searched.
magistrate before whom he is brought to have on his person a danger
ous weapon or anything which may be used in evidence of the com
mission of the offence, the magistrate may direct him to bo searched
in his presence, and the weapon or other thing to be retained, subject
to his order, or to the order of the court, in which the defendant may
be tried.
TITLE II.
of proceedings against fugitives ftom justice.
Fugitives
may be
delivered up

Apprehension
of fugitive.

Section 665. A person charged in any state or territory of the
United Suites, with treason, felony, or other crime, who shall flee
from justice, and be found in this state, shall on demand of the exe
cutive authority of the state or territory from which he fled, be
delivered up by the governor of this state, to be removed to the state
having jurisdiction of the crime.
Sec. 666. A magistrate may issue a warrant for the apprehension
of a person so charged, who shall fleo from justice, and be found in
this state.
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Sec. 667. The proceedings for the arrest and commitment of the
t0T
person charged, shall be in all respects similar to those provided in
this act for the arrest and commitment of a person charged with a
public offence committed within this state, except that an exemplified
copy of an indictment found, or other judicial proceeding had against
him in the state or territory in which he is charged to have com
mitted the offence, may be received as evidence before the magistrate.
Sec. 668. If from the examination it appear that the person Commitment
charged has committed treason, felony, or other crime charged, the °f fU|ptlTe'
magistrate by warrant reciting the accusation, shall commit him to
the proper custody within bis county, for a time to be specified in
the warrant, which the magistrate may deem reasonable to enable the
arrest of the fugitive under the warrant of the executive of this state,
on the requisition of the executive authority of the state or territory
in which he committed the offence, unless he give bail as provided in
the next section, or until he be legally discharged.
Sec. 669. The magistrate may admit the person arrested to bail J^M,0 »du,itt"1
by recognizance with sufficient securities, and in such sum as he may
deem proper, for his appearance before him at a time specified in the
recognizance, and for his surrender to be arrested upon the warrant of
the governor of this state.
Sec. 670. Immediately upon the arrest of the person charged, the Magistrate to
magistrate shall give notice to the district attorney of the county, of glven0JC
the name of the person, and the cause of the arrest.
Sec. 671. -The district attorney shall immediately thereafter give Notice
notice to the executive authority of the state or territory, or to the h°a*iVor '
prosecuting attorney or presiding judge of the criminal court of the •iuri"dic-")I1city or county within the state or territory having jurisdiction of the
offence, to the end that a demand may be made for the arrest and
surrender of the person charged.
Sec. 672. The person arrested shall be discharged from custody or when ikkHWc
bail, unless, before the expiration of the time designated in the war
rant or recognizance, he be arrested under the warrant of the gover
nor of this state.
Sec. 673. The magistrate shall make return of his proceedings to Return of
the next court of sessions of the county, which shall thereupon in- Kont.11^
quire into the cause of the arrest and detention of the person charged,
and if he be in custody, or the time for his arrest have not elapsed,
the court may discharge him from detention, or may order his recog
nizance of bail to be cancelled, or may continue his detention for a
longer time, or may readmit him to bail, to appear and surrender him
self within a time to be specified in the recognizance.
IS*
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Sec. 674. When the governor of this state, in the exercise of the
authority conferred by section two, article four, of the constitution of
the United States, or by the laws of this state, shall demand from the
executive authority of any state or territory of the United States, or
of any foreign government, the surrender to the authorities of this
state of a fugitive from justice, the accounts of the persons employed
by him for that purpose shall be audited by the comptroller and paid
out of the state treasury.
TITLE UI.
OF PROVISIONS APPLICABLE TO CRIMINAL PROCEEDINGS GENERALLY.
CHAPTER L
COMPRISING CERTAIN PUBLIC OFFENCES, BY LEAVE OP TIIE COURT.

What offences
may be
compromised.

Section 675. When a defendant is held to answer on a charge of
misdemeanor, for which the person injured by the act constituting the
offence has a remedy by a civil action, the offence may be compro
mised as provided in the next section, except when it is committed :
First, by or upon any officer of justice, while in the execution of the
duties of his office. Second, riotously. Third, with an intent to
commit a felony.
Order after
Sec. 676. If the party injured appear before the court to which
compromise.
the depositions are required to be returned at any time before trial,
and acknowledge in writing that he has received satisfaction for the
injury, the court may, in its discretion, on payment of the costs in
curred, order all proceedings to be stayed upon the prosecution, and
the defendant to be discharged therefrom ; but in such case the rea
sons for the order must be set forth therein, and entered on the
minutes.
Bar to fatare
Sec. 677. The order authorized by the last section shall be a bar
prosecution.
to another prosecution for the same offence.
What not to be
Sec. 678. No public offence shall be compromised, nor shall any
compromised.
proceeding for the prosecution or punishment thereof upon a com
promise be stayed, except as provided in this chapter.
CHAPTER II.
OF FINES AND FORFEITURES.
Fines, &c, how
Section 679. All fines and forfeitures collected in any court of
applied.
this state shall be applied to the payment of the costs of the case in
which the fine is imposed, or the forfeiture incurred, and after such
costs are paid, the residue shall be paid to the county treasurer of
the county in which the court is held.
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Sec. 680. If any clerk, justice of the peace, feheriff, constable, or om^r, etc..
nogIceting to
other officer who may receive any fine or forfeiture, shall refuse or account for
neglect to pay over the same according to law, and within thirty days
after the receipt thereof, he shall be liable upon his official bond for
the amount thereof, with fifty per cent, damages and interest, to be
recovered in like manner as for failing to pay over money received on
execution, and shall be deemed guilty of a misdemeanor, and, on
conviction, may be fined in any sum not exceeding five hundred dol
lars, or by imprisonment not exceeding three months.
CHAPTER HI.
MISCELLANEOUS PROVISIONS.
Section 681. The term "oath" where used in this act shall be " oath » defined,
deemed to include an affirmation.
Sec. 682. When a signature of a person is required by this act, the signature,
mark of the person, if he cannot write, shall be deemed sufficient, the
name of the person making the mark being written near it, and the
mark being witnessed by a person who writes his own name as a
witness.
Sec. 683. When it is necessary for any purpose to have a person Order to
i • •
•
•
» ,
,
t , .
« brinl* Prisoner
who is in prison in any part of the state brought before a court of before court,
criminal jurisdiction, an order for that purpose may be made by the
court, and the order shall be executed by the sheriff of the county
where it is made.
Sec. 684. Process issued by a court or magistrate shall be executed Execution cf
according to its terms.
process.
Sec. 685. The term "magistrate" when used in this act, signifies "Magistrate-'
any of the officers mentioned in section one hundred and third.
,!
''
Sec. 686. The term "peace officer" when used in this act, signifies " Peace officer ■
any one of the officers mentioned in section one hundred and tenth.
PART VII.
OV THE COSTS IN CRIMINAL ACTIONS AND PROCEEDINGS.
Section 687. The only costs or fees allowed in a criminal action Costs and fees,
or proceeding shall be such as are prescribed by this act.
Sec 688. The magistrate, if he be a justice of the peace, or a Of magistrate*
mayor, or a city recorder, may receive for all the proceedings before
.
him, to and including his decision upon the question of discharging
the defendant or holding him to answer, three dollars ; for taking bail
after a commitment by another magistrate, one dollar.
Sec. 689. The clerk may receive on the trial of an issue, where the Of clerks.
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charge is felony, five dollars; on the trial of an issue, where the
charge is a misdemeanor, two dollars ; entering judgment, one dollar.
He shall receive no other fee for any service whatever in a criminal
action or proceeding, except for copies of papers at the rate of thirty
cents for every hundred words.
Of peace officer.
Sec. 690. A peace officer may receive for making an arrest, two
dollars, together with twenty cents for every mile necessarily travelled
hy him in rendering such service, and in taking a defendant before a
court or magistrate, or conveying him to prison ; for serving a sub
poena fifty cents, together with twenty cents for every mile necessarily
travelled by him in rendering such service. The court of sessions
may allow such further compensation for the service of process, and
for other services in criminal cases, as it may think reasonable.
Sec. 691. The sheriff may also receive for summoning a panel of
Of sheriff.
forty-eight jurors, twenty dollars ; for summoning a panel of thirtysix jurors, fifteen dollars ; for summoning a panel of twelve jurors,
tea dollars ; for executing a sentence of death, fifty dollars. Each
juror shall receive for each day's attendance, two dollars, to be paid
Of jurors.
on the certificate of the clerk, which shall be issued during the term.
Sec. 692. The district attorney shall receive on each conviction for
Of district
attorney.
felony, when the punishment is death, fifty dollars ; on each conviction
for other felony, twenty-five dollars ; on each conviction for a misde
meanor, fifteen dollars ; for collecting money on a forfeited recogni
zance, ten per cent, on the amount collected.
Of justices.
Sec. 693. The fees allowed to justices of the peace, and other
officers having the jurisdiction and authority of justices of the peace, •
clerks, peace officers, and district attorneys, shall, when the defendant
is convicted, be considered and recovered against him as costs in the
suit, and be collected in like manner as costs in civil cases.
When county
Sec. 694. The fees allowed a sheriff for summoning jurors, jurors'
charges.
fees, and the fees allowed magistrates, peace officers, and clerks, in
cases where the defendant is acquitted, or where being convicted he is
unable to pay the costs, shall be county charges, and shall be audited
and paid in like manner as other charges against the county.
Sec. 695. Whenever any officer, except district attorneys, men
Salaried officers
to account
tioned in this act, receives a salary, he shall account for and pay over
for fees.
to the treasurer of the city of which he is an officer, all fees collected
by him under the provisions of this act.
Sec. 696. The act entitled " An Act to regulate Proceedings in
Repeal of
former act.
Criminal Cases," passed April twentieth, eighteen hundred and fifty, is
hereby repealed, but such repeal shall not affect any action or pro
ceeding had or commenced before this act shall take effect.
When act to
Sec. 697. This act shall take effect the first day of July next.
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CHAPTER CXXII.
AN ACT concerning Conveyances.—[Passed April 16, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
Section 1. Conveyances of lands, or of any estate or interest Conveyances
may be by deed.
therein, may be made by deed, signed by the person from whom the
estate or interest is intended to pass, being of lawful age, or by his
lawful agent or attorney, and acknowledged or proved and recorded
as hereinafter directed.
Sec. 2. A husband and wife may, by their joint deed, convey the ^"eXe o?f
real estate of the wife in like manner as she might do by her separ- married women,
ate deed if she were unmarried.
Sec. 3. Every conveyance in writing whereby any real estate is ft?a"Tces^c^^
conveyed or may be affected, shall' bo acknowledged', or. proved and acknowledged,
certified, in the manner hereinafter provided.
Sec. 4. The proof or acknowledgment of every conveyance affect- Proof or
•
,
liii
ii
ninnrr acknowledgment
mg any real estate shall be taken by some one of the following offi- of conveyances,
cers : 1st. If acknowledged or proved within this state, by some taken°m W ,
judge or clerk of a court having a seal, or some notary public, or
justice of the peace of the proper county : 2d. If acknowledged or
proved without this state, and within the United States, by some
judge, or clerk of any court of the United States, or of any state or
territory having a seal, or by any commissioner appointed by the gov
ernment of this state for that purpose : 3d. If acknowledged or
proved without the United States, by some judge or clerk of any
court of any state, kingdom, or empire, having a seal, or by any no
tary public therein, or by any minister, commissioner, or consul of
the United States appointed to reside therein.
Sec. 5. Every officer that shall take the proof or acknowledgment Certificate of
/»
.
. _
acknowledgment
of any conveyance affecting any real estate, shall grant a certificate to bo endorsed,
thereof, and cause such certificate to be endorsed or annexed to such
conveyance ; such certificate shall be : 1st. When granted by any
judge or clerk, under the hand of such judge or clerk, and the seal
of the court : 2d. When granted by an officer who has a seal of of
fice, under the hand and official seal of such officer.
Sec. 6. No acknowledgment of any conveyance whereby any real Person
estate is conveyed or may be affected, shall be taken, unless the per- deed must be
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personally
known to officer, son offering to make such acknowledgment shall be personally known
or his identity to the officer taking the same, to be the person whose name is sub
proved.
scribed to such conveyance as a party thereto, or shall be proved to
be such by the oath or affirmation of a credible witness.
Certificate—
Sec. 7. The certificate of such acknowledgment shall state the
what to state.
fact of acknowledgment, and that the person making the same was
personally known to the officer granting the certificate, to be the
person whose name is subscribed to the conveyance as a party there
to, or was proved to be such, by the oath or affirmation of a credible
witness, whose name shall be inserted in the certificate.
Form of
Sec. 8. Such certificate shall be substantially in the following
certificate.
form, to wit : " State of California, county of
, on this
day of
, A. D.
, personally appeared before me, a no
tary public (or judge, or officer, as the case may be) in and for the
said county, A. B., known to me to be the person described in, and
who executed the foregoing instrument, who acknowledged to me that
he executed the same freely and voluntarily, and for the uses and
purposes therein mentioned."
Sec. 9. When the grantor is unknown to the court or officer taking
Form of
certificate, if
grantor unknown the acknowledgment, the certificate may be in the following form, to
to ~
wit : " State of California, county of
, on this
day of
, A. D.
personally appeared before me, a notary pub
lic (or judge, or officer, as the case may be) in and for the said county,
A. B., satisfactorily proved to me to be the person described in, and
who executed the within conveyance, by the oath of C. D., a compe
tent and credible witness for that purpose, by me duly sworn, and he,
the said A. B., acknowledged that he executed the same freely and
voluntarily, for the uses and purposes therein mentioned."
Proof of
Sec. 10. The proof of the execution of any conveyance whereby
execution of
deed.
any real estate is conveyed or may be affected, shall be, 1st, by the
testimony of a subscribing witness, or 2d, when all the subscribing
witnesses are dead, or cannot be had by evidence of the handwriting
of the party, and of at least one subscribing witness, given by a
credible witness to each signature.
Proof by
Sec. 11. No proof by a subscribing witness shall be taken, unless
subscribing
witness.
such witness shall be personally known to the officer taking the
proof, to be the person whose name is subscribed to the conveyance
as a witness thereto, or shall be proved to be such by the oath or af
firmation of a credible witness.
Sec. 12. No certificate of such proof shall be granted, unless such
No certificate to
be granted until subscribing witness shall prove the person whose name is subscribed
proof of
execution.
thereto as a party, is the person described in, and who executed the
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same ; that such person executed the conveyance, and that such wit
ness subscribed his name thereto as a witness thereof.
Sec. 13. The certificate of such proof shall set forth the following Certificate of
1
° proof—what to
matters : 1st. The fact that such subscribing witness was personally Bet forth,
known to the officer granting the certificate, to be the person whose
name is subscribed to such conveyance as a witness thereto, or was
proved to be such by oath or affirmation of a witness, whose name
shall be inserted in the certificate. 2d. The proof given by such
witness of the execution of such conveyance, and of the facts, that
the person whose name is subscribed in such conveyance, as a party
thereto is the person who executed the same, and that such witness
subscribed his name to such conveyance as a witness thereof.
Sec. 14. No proof by evidence of the hand-writing of the party and p™rnby of
of a subscribing witness shall be taken, unless the officer taking handwriting,
the same shall be satisfied that all the subscribing witnesses to such
conveyance are dead, or cannot be had to prove the execution
thereof.
Six. 15. No certificate of any such proof shall be granted, unless Certificate which
......
i ii
i
may be granted
a competent and credible witness shall state on oath, or affirmation, on such proof.
that he personally knew the person whose name is subscribed thereto
as a party, well knew his signature (stating his means of knowledge),
and believes the name of the person subscribed thereto as a party
was subscribed by such person ; nor unless a competent and credible
witness shall in like manner state that he personally knew the
person whose name is subscribed to such conveyance as a witness,
well knew his signature (stating his means of knowledge), and believes
the name subscribed thereto as a witness was thereto subscribed by
such person.
Sec. 16. Upon the application of any grantee in any conveyance °J™™r J^hor"
required by this act to be recorded, or by any person claiming under acknowiedimient
•a «
ii>i
i>
i
. may subpoena
such grantee, verified under the oath of the applicant, that any wit- witness to testify
ness to such conveyance residing in the county where such applica
tion is made, refuses to appear and testify touching the execution
thereof, and that such conveyance cannot be proved without his evi
dence, any officer authorized to take the acknowledgment or proof of
such conveyance, may issue a subpoena requiring such witness to ap
pear before such officer and testify touching the execution thereof.
Sec. 17. Every person who being served with a subpoena shall, Penalty for rcftuwithout reasonable cause, refuse or neglect to appear, or appearing, ^naor^testify
shall refuse to answer upon oath touching the matters aforesaid, shall
be liable to the party injured in the sum of one hundred dollars, and
for such damages as may be sustained by him on account of such
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neglect or refusal, and may also be committed to prison by the judge
of some court of record, there to remain without bail until he shall
mien not bound submit to answer upon oath as aforesaid ; but no person shall be reto obey subpoena.
quired to attend who resides out of the county in which the proof is
to be taken, nor unless his reasonable expenses shall have been first
tendered to him.
certificate of
Sec. 18. A certificate of the acknowledgment of any conveyance,
etc."to cnS"'' or of the proof of the execution thereof, as provided in this act,
recorded^
signed by the officer taking the same, and under the seal of the officer
shall entitle such conveyance, with the certificate or certificates as
aforesaid, to be recorded in the office of the recorder of any coun
ty in this state.
Married
woman
may convoy
real gEC- 19. A married woman may* convey•* any of her real estate byJ
estate.
any conveyance thereof, executed and acknowledged by herself and
her husband, and certified in the manner hereinafter provided, by the
proper officer taking the acknowledgment.
What covenants
Sec. 20. No covenant expressed or implied in any such conveyance
Bucli married°n shall bind such married woman or her heirs, except so far as may be
necessary effectually to convey from such married woman and her
heirs, all her rights and interest expressed to be conveyed in such
conveyance.
Acknowledgment S*:c. 21. Any officer authorized by this act to take the proof or
woman may
acknowledgment of any conveyance whereby any real estate is con1 ' '''' "
veyed or may be affected, may take and certify the acknowledgment
of a married woman to any such conveyance of real estate.
Acknowledgment Sec. 22. No such acknowledgment shall be taken, unless such marnot to be taken .
,
unless married ried woman shall be personally known to the officer taking the same,
woman personally ,
, ., .
,
known to officer", to be the person whose name is subscribed to such conveyance as a
informed of con- party thereto, or shall be proved to be such by a credible witness :
and examined nor, unless such married woman shall be made acquainted with the
husband?11
contents of such conveyance, and shall acknowledge on an examina
tion, apart from and without the hearing of her husband, that she
executed the same freely and voluntarily, without fear or compulsion,
or undue influence of her husband, and that she does not wish to re
tract the execution of the same.
Fonuofecrtifl.
Sec. 23. The certificate shall be in the form heretofore given, and
shall set forth that such married woman was personally known to the
officer granting the same, to be the person whose name is subscribed
to such conveyance as a party thereto, or was proved to be such by a
credible witness, whose name shall be inserted in the certificate, and
that she was made acquainted with the contents of such conveyance,
and acknowledged, on examination apart from and without the hear-
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ing of her husband, that she executed the same freely and voluntari
ly, without fear or compulsion, or undue influence of her husband,
and that she does not wish to retract the execution of the same.
Every certificate which substantially conforms to the requirements of what
this act shall be valid.
Sec. 24. Every conveyance whereby any real estate is conveyed, SSd^JJ* to
or may be affected, proved, or acknowledged, and certified in the {U^'^JJJJ'
manner prescribed iu this act, to operate as notice to third persons,
shall be recorded in the office of the recorder of the county in which
such real estate is situated, but shall be valid and binding between
the parties thereto without such record.
Sec. 25. Every such conveyance, certified and recorded in the Fr°n> time of
.
..
,
recording notice
manner prescribed in this act, shall, from the time of filing the same subsequent
.
o i
purchasers, etc.
with the recorder for record, impart notice to all persons of the con
tents thereof, and all subsequent purchasers and mortgagees shall be
deemed to purchase with notice.
Sec. 26. EveryJ conveyance of real estate within this state, here- Conveyancea
recorded Toid not
after made, which shall not be recorded as provided in this act, shall against kmo/We
*
_
subsequent
be void as against any subsequent purchaser, in good faith and for a purchasers,
valuable consideration, of the same real estate, or any portion thereof,
where his own conveyance shall be first duly recorded.
Sec. 27. Every power of attorney, or other instrument in writing ncT^wiireij0'
containing the power to convey any real estate as agent or attorney ^JJjJ^jj
for the owner thereof, or to execute as agent or attorney for another, ^ye^£™r **
any conveyance whereby any real estate is conveyed or may be affect
ed, shall be acknowledged or proved, and certified and recorded as
other conveyances whereby real estate is conveyed or affected, are re
quired to be acknowledged or proved, and certified and recorded.
Sue. 28. No such power of attorney or other instrument, certified Power or attor,.
.
neynottobe
and recorded in the manner prescribed in the preceding section, shall revoked until
,
.
.
revocation
be deemed to be revoked by any act of the party by whom it was recorded,
executed, until the instrument containing such revocation shall be de
posited for record in the same office in which the instrument contain
ing the power is recorded.
Sec. 29. Every conveyance or other instrument, conveying or Deed duly
affecting real estate, which shall be acknowledged or proved and cer- may be rend
tified, as hereinafter prescribed, may, together with the certificate of
acknowledgment or proof, be read in evidence without further proof.
Sec. 30. When any such conveyance or instrument is acknowledged ^tate^m* ■
or proved, certified and recorded in the manner hereinafter prescribed, Jjjjjjj,™ ln
and it shall be shown to the court that such conveyance or instrument
is lost, or not within the power of the party wishing to use the same,
44
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the record thereof, or the transcript of such record, certified by
the recorder under the seal of his office, may be read in evidence
without further proof.
Certificate of
Sec. 31. Neither the certificate of the acknowledgment, nor of the
at-knowk'dxiuent,
,
.
ja
etc.,
may be
rebutted.
rproof of any„ such
, conveyance
, „
,or instrument, nor. the record, ,nor„ the
,
transcript of the record of such conveyance or instrument, shall be
conclusive, but the same may be rebutted.
When acknow
Sec. 32. If the party contesting the proof of any such conveyance
ledged deed must
be established or instrument, shall make it appear that any such proof was taken
by proof.
upon the oath of an incompetent witness, neither such conveyance or
instrument, nor the record thereof, shall be received in evidence until
established by other competent proof.
Sec. 33. If any person shall convey any real estate, by conveyance
Absolute
conveyance by purporting to convey the same in fee simple absolute, and shall not
party not having
legal <
at the time of such conveyance have the legal estate in such real
estate, but shall afterwards acquire the same, the legal estate subse
quently acquired shall immediately pass to the grantee, and such
conveyance shall be valid as if such legal estate had been in the
grantor at the time of the conveyance.
Claimants out of Sec. 34. Any person claiming title to any real estate may, not
possession may
convey interest withstanding there may be an adverse possession thereof, sell and convey
his interest therein in the same manner and with the same effect as if
he was in actual possession thereof.
Sec. 35. The term " real estate," as used in this act, shall be con
Term " real
strued as co-extensive in meaning with lands, tenements, and heredi
taments.
Sec. 36. The term " conveyance," as used in this act, shall be con
Term il conveyance.v
strued to embrace every instrument in writing by which any real estate
or interest in real estate is created, aliened, mortgaged, or assigned,
except wills, leases for a term not exceeding one year, executory con
tracts for the sale or purchase of lands, and powers of attorney.
Sec. 37. Any mortgage that has been, or may hereafter be, record
Recorded
mortgayt—how ed, may be discharged by an entry in the margin of the record thereof,
discharged
signed by the mortgagee, or his personal representative or assignee,
acknowledging the satisfaction of the mortgage, in the presence of the
recorder or his deputy, who shall subscribe the same as a witness,
and such entry shall have the same effect as a deed of release duly
acknowledged and recorded.
Sec. 38. Any mortgage shall also be discharged upon the record
Discharge of
mortgage, or thereof by the recorder in whose custody it shall be, whenever there
mortgages,
certincat*; of shall be presented to him a certificate executed by the mortgagee, his
payment.
personal representative or assignee, acknowledged, or proved and cer-
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tified as hereinbefore prescribed to entitle conveyances to be recorded,
•specifying that such mortgage has been paid, or otherwise satisfied or
discharged.
Certificate,
etc.,
> Sec. 39. Every' such certificate,' and the rproof or acknowledgment
o
to bo recorded
thereof, shall be recorded at full length, and a reference shall be at length,
made to the book containing such record, in the minutes of the dis
charge of such mortgage, made by the recorder upon the record
thereof.
Sec. 40. If any mortgagee, or his personal representative or as- Penalty for
00
*
1
.
refusing a certisienee, as the case may be, after a full rperformance of the conditions discharge.
fieateof
of the mortgage, whether before or after a breach thereof, shall, for
the space of seven days after being thereto requested, and after ten
der of his reasonable charges, refuse or neglect to execute and ac
knowledge a certificate of discharge or releaso thereof, he shall be
liable to the mortgagor, his heirs or assigns, in the sum of one hun
dred dollars, and also for all actual damages occasioned by such neg
lect or refusal.
Sec. 41. All conveyances of real estate heretofore made, and ac- Conveyances
i
• n
i*
heretofore made,
knowledged or proved according to the laws in force at the time of etc., to be
such making and acknowledgment of proof, shall have the same force
as evidence, and be recorded in the same manner and with the like
effect as conveyances executed and acknowledged in pursuance ofthis act.
Sec. 42. The legality of the execution, acknowledgment, proof, JiXn'of'dcede
form, or record of any conveyance or other instrument heretofore j^eh^
made, executed, acknowledged, proved, or recorded, shall not be af- 1
fected by anything contained in this act, but shall depend for its
validity or legality upon the laws then existing and in force.

CHAPTER CXXIII.
AN ACT to regulate Proceedings in Civil Cases, in the Courts of
Justice of this State.—[Passed April 29, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
TITLE I.
OF THE FORM OF CIVIL ACTIONS, AND OF THE PARTIES THERETO.
Section 1. There shall be in this state but one form of civil ac- 0J4j[j!ne f?m
ofciYil action
tion, for the enforcement or protection of private right, and the re
dress or prevention of private wrongs.
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Sec. 2. In such action the party complaining shall be known as
the plaintiff, and the adverse party as the defendant.
Trial of imnea
Sec. 3. When a question of fact not put in issue by the pleadings
lb,
is to be tried by a jury, an order for the trial may be made, stating
distinctly and plainly the question of fact to be tried ; and such or
der shall be the only authority necessary for a trial.
By whom action
to bo prosecuted. Sec. 4. Every action shall be prosecuted in the name of the real
party in interest, except as otherwise provided in this act.
Action by
Sec. 5. In the case of an assignment of a thing in action, the ac
assignee of
chose in action. tion by the assignee shall be without prejudice to any set-off or other
defence, existing at the time of, or before notice of the assignment;
but this section shall not apply to a negotiable promissory note, or
bill of exchange, transferred in good faith, and upon good considera
tion before due.
Action by
Sec. 6. An executor or administrator, a trustee of an express trust,
executor, etc.
or a person expressly authorized by statute, may sue without joining
with him the persons for whose benefit the action is prosecuted.
Harried i
Sec. 7. When a married woman is a party, her husband shall be
a party.
joined with her; except that,
1st. When the action concerns her separate property, she may sue
alone ;
2d. When the action is between herself and her husband, she may
sue or be sued alone.
1 Defence by
Sec. 8. If a husband and wife be sued together, the wife may de
married woman.
fend for her own right.
Infants to appear Sec. 9. When an infant is a party he shall appear by guardian,
by guardian.
who may be appointed by the court in which the action is prosecuted,
or by a judge thereof, or a county judge.
Ooardlan, how
Sec. 10. I ho guardian shall be appointed as follows :
appointed.
1st. When the infant is plaintiff, upon the application of the in
fant, if he be of the age of fourteen years ; or if under that age,
upon the application of a relative or friend of the infant :
2d. When the infant is defendant, upon the application of the in
fant, if he be of the age of fourteen years, and apply within ten days
after the service of the summons : if he be under the age of fourteen,
or neglect so to apply, then upon the application of any other party
to the action, or of a relative or friend of the infant.
Action for injury Sec. 11. A father, or, in case of his death or desertion of his fam
to child or ward. ily, the mother, may maintain an action for the injury or death of a
child ; and a guardian for the injury or death of his ward.
Sec. 12. All persons having an interest in the subject of the action,
Who to be
plaintiff.
and in obtaining the relief demanded, may be joined as plaintiffs, ex
cept when otherwise provided in this act.

COMPILED LAWS OP CALIFORNIA.

521

Sec. 13. Any person may be made a defendant, who has or claims who to be
• i
i
, , . ._
, .
defendant.
an interest in the controversy, adverse to the plaintiff, or who is a nec
essary party to a complete determination or settlement of the ques
tion involved therein.
Sec. 14. Of the parties to the action, those who are united in in- who to be
joined as parties
terest shall be joined as plaintiffs, or defendants ; but if the consent
of any one who should have been joined as plaintiff cannot be ob
tained, he may be made a defendant, the reason thereof being stated in
the complaint ; and when the question is one of a common or general
interest, of many persons, or when the parties are numerous, and it
is impracticable to bring them all before the court, one or more may
sue or defend for the benefit of all.
Sec. 15. Persons severally liable upon the same obligation or in- SeTerai parties
\
_ *
°
may be sued in
strument, including the parties to bills of exchange and promissory one action,
notes and sureties on the same or separate instruments, may all or
any of them be included in the same action, at the option of the
plaintiff.
Sec. 16. An action shall not abate by the death, or other disability Transfer of
of a party; or by the transfer of any interest therein, if the cause death oi party,
of action survive or continue. In case of the death, or other disabil
ity of a party, the court on motion, may allow the action to be con
tinued by or against his representative or successor in interest. In
case of any other transfer of interest, the action may be continued in
the name of the original party ; or the court may allow the person to
whom the transfer is made to be substituted in the action.
Sec. 17. The court may determine any controversy between parties J^Xf
before it, when it can be done without prejudice to the rights of controyersy, etc.
others, or by saving their rights ; but when a complete determination
of the controversy cannot be had without the presence of other par
ties, the court shall order them to be brought in.
TITLE II.
OP the place op trial oe civil actions.
Section 18. Actions for the following causes shall be tried in the Actions to be
county in which the subject of the action, or some part thereof, is sit- subject nu
uatcd, subject to the power of the court to change the place of trial, rituatedas provided in this act :
1st. For the recovery of real property, or of an estate, or interest
therein, or for the determination, in any form, of such right or inter
est, and for injuries to real property :
2d. For the partition of real property :
44*

522

COMPILED LAWS OF CALIFORNIA.

3d. For the foreclosure of a mortgage of real property.
Sec. 19. Actions for the following causes shall be tried in the coun
ty where the cause, or some part thereof, arose, subject to the like
power of the court to change the place of trial :
1st. For the recovery of a penalty or forfeiture imposed by
statute ; except, that when it is imposed for an offence committed on
a lake, river, or other stream of water, situated in two or more coun
ties, the action may be brought in any county bordering on such lake,
river, or stream, and opposite to the place where the offence was com
mitted :
2d. Against a public officer or person especially appointed to exe
cute his duties, for an act done by him in virtue of his office, or
against a person who. by his command, or in his aid, does anything
touching the duties of such officer.
Actions to be
Sec. 20. In all other cases, the action shall be tried in the county
tried where
parties reside. in which the parties, or some of them, reside at the commencement of
the action ; or if none of the parties reside in the state, the same
may be tried in any county which the plaintiff may designate in his
complaint ; subject, however, to the power of the court to change the
place of trial, as provided in this act.
Changing place
Sec. 21. The court may, on motion, change the place of trial in
of trial.
the following cases :
1st. When the county designated in the complaint is not the pro
per county :
2d. When there is reason to believe that an impartial trial cannot
be had therein :
3d. When the convenience of witnesses and the ends of justice
would be promoted by the change :
4th. When from any cause the judge is disqualified from acting in
the action.

Actions to be

TITLE III.
OF THE MANNER OF COMMENCING CIVIL ACTIONS.
Section 22. Civil actions in the district courts, superior court of the
city of San Francisco, and the county courts, shall be commenced by
the filing of a complaint with the clerk of the court in which the
action is brought, and the issuance of a summons thereon.
Sec. 23. The clerk shall endorse on the complaint the day, month,
Time of Wing
complaint to
and
year the same is filed ; and at any time after the filing, the plain
be endorsed.
Summons to be tiff may have a summons issued. The summons shall be signed by
signed by clerk.
the clerk, and directed to the defendant, and be issued under the seal
of the court.
Actions, how
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Sec. 24. The summons shall state generally the nature of the ac- form of
tion ; the parties thereto ; the court in which it is brought ; the
county in which the complaint is filed ; and require the defendant to
appear and answer the complaint within the time mentioned in the
next section, after the service of summons, exclusive of the day of
service; or that judgment, by default, will be taken against him.
Sec. 25. The time in which the summons shall require the defend- w£Erf£,d"rt
ant to answer the complaint, shall be as follows :
answer.
1st. If the defendant is served within the county in which the
action is brought, ten days :
2d. If the defendant is served out of the county, but in the district
in which the action is brought, twenty days :
3d. In all other cases, forty days.
Sec. 26. There shall also be inserted in the summons a notice, in Notice to be
Inserted in
substance, as follows :
«ummon».
1st. In an action arising on contract for the recovery only of
money or damages, that the plaintiff will take judgment for a sum
specified therein, if the defendant fail to answer the complaint :
2d. In other actions, that if the defendant fail to answer the com
plaint, the plaintiff will apply to the court for the relief demanded
therein.
Src. 27. In an action affecting the title to real property, the plain
tiff at the time of filing the complaint, or at any time afterwards, may
file with the recorder of the county in which the property is situated,
a notice of the pendency of the action, containing the names of the
parties, the object of the action, and a description of the property in
that county affected thereby. From the time of filing only, shall the
pendency of the action be constructive notice to a purchaser or incum
brancer of the property affected thereby.
Sec. 28. The summons shall be served by the sheriff of the coun- summoni, by
whom to be
ty where the defendant is found, or by his deputy, or by a person i
specially appointed by him, or appointed by a judge of the court in
which the action is brought. A copy of the complaint, certified by
the clerk, shall be served with the summons. The summons shall be
returned with the certificate or affidavit of the officer, of its service,
and of the service of the copy of the complaint, to the office of the
clerk from which the summons issued.
Sec. 29. The summons shall be served by delivering a copy there
of attached to the certified copy of the complaint, as follows :
1st. If the suit be against a corporation, to the president or
ether head of the corporation, secretary, cashier, or managing agent
thereof :

524

COMPILED LAWS OF CALIFORNIA.

2d. If against a minor under the age of fourteen years, to such
minor personally, and also to his father, mother, or guardian ; or if
there be none within the state, then to any person having the care
and control of such minor, or with whom he resides, or in whose
service he is employed :
3d. If against a person judicially declared to be of unsound
mind, or incapable of conducting his own affairs, and for whom a
guardian has been appointed, to such guardian :
4th. In all other cases, to the defendant personally.
Service by
Sec. 30. When the person on whom the service is to be made, re
publication.
sides out of the state, or has departed from the state ; or cannot,
after due diligence, be found within the state ; or conceals himself
to avoid the service of summons, and the fact shall appear by affida
vit to the satisfaction of the court, or a judge thereof, or a county
judge, and it shall in like manner appear, that a cause of action ex
ists against the defendant in respect to whom the service is to be
made, or that he is a necessary or proper party to the action, such
court or judge may grant an order that the service be made by the
publication of the summons.
Sue. 31. The order shall direct the publication to be made in a
Order for
publication.
newspaper to be designated, as most likely to give notice to the per
son to be served, and for such length of time as may be deemed rea
sonable, at least once a week : Provided, that publication against a
defendant residing out of the state, or absent therefrom, shall not be
less than three months. In case of publication where the residence
of a non-resident or absent defendant is known, the court or judge
shall also direct a copy of the summons and complaint to be forth
with deposited in the post-office, directed to the person to be served,
at his place of residence. When publication is ordered, personal
service of a copy of the summons and complaint, out of the state,
shall be equivalent to publication and deposit in the post-office. In
either case the service of the summons shall be deemed complete at
the expiration of the time prescribed by the order for publication.
In actions upon contracts for the direct payment of money, the
court in its discretion may, instead of ordering publication, or may,
after publication, appoint an attorney to appear for the non-resident,
absent, or concealed defendant, and conduct the proceedings on his
part.
Sec. 32. Where the action is against two or more defendants, and
where summons the summons is served on one or more, but not on all of them, the
perred on some
defendants only. plaintiff may proceed as follows :
1st. If the action be against the defendants jointly indebted upon
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a contract, he may proceed against the defendant served, unless the
court otherwise direct; and if he recover judgment, it may be entered
against all the defendants thus jointly indebted, so far only as that it
may be enforced against the joint property of all, and the separate pro
perty of the defendant served ; or,
2d. If the action be against defendants severally liable, he may
proceed against the defendants served, in the same manner as if they
were the only defendants.
Sec. 33. Proof of the service of the summons shall be as follows : Proof of service
of summon*.
1st. If served by the sheriff or his deputy, the affidavit or certifi
cate of such sheriff or deputy ; or,
2d. If by any other person, his affidavit thereof ; or,
3d. In case of publication, the affidavit of the printer, or his fore
man, or principal clerk, showing the same ; and. an affidavit of a
deposit of a copy of the summons ill the post office, if the same shall
have been deposited ; or,
4th. The written admission of the defendant.
Sec. 34. In case of service otherwise than by publication, the cer- SUfrSato'S
tificate or affidavit shall state the time and place of the service.
stated.
Sec. 35. From the time of the service of the summons and copy j^^Ston of"
of complaint in a civil action, the court shall be deemed to have ac- "Hon.
quired jurisdiction, and to have control of all the subsequent pro
ceedings. A voluntary appearance of a defendant shall be equiva- appearand) equi■lent to personal, service of„ the
- summons upon .him.
.
Talent to service.
TITLE IV.
OP THE PLEADINGS IN CIVIL ACTIONS.
Section 36. The pleadings are the formal allegations by the par- Pleadings
,
n i defined.
ties of their respective claims and defences, for the judgment of the
court.
Sec. 37. All the forms of pleadings in civil actions, and the rules j^J^.
by which the sufficiency of the pleadings shall be determined, shall
be those prescribed in this act.
Sec. 38. The only pleading on the part of the plaintiff shall be Pleadings by
i
iii...
j iL
i plaintlffand
the complaint or demurrer to the defendant s answer, and the only deiendant.
pleading on the part of the defendant shall be the demurrer, or the
answer.
Sec. 39. The complaint shall contain :
1st. The title of the action, specifying the name of the court and ^contita! " *'
the name of the county in which the action is brought, and the names
of the parties to the action, plaintiff and defendant.
2d. A statement of the facts constituting tho cause of action in
ordinary and concise language :
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3d. A demand of the relief which the plaintiff claims. If the re
covery of money, or damages be demanded, the amount thereof shall
be stated.
Demurrer to
Sec. 40. The defendant may demur to the complaint within the
complaint.
time required in the summons to answer, when it appears upon the
face thereof, either :
1st. That the court has no jurisdiction of the person of the de
fendant, or the subject of the action ; or,
2d. That the plaintiff has not legal capacity to sue; or,
3d. That there is another action pending between the same parties
for the same cause ; or,
4th. That there is a defect of parties, plaintiff or defendant ; or,
5th. That several causes of action have been improperly united ;
or,
6th. That the complaint does not state facts sufficient to constitute
a cause of action,
Demurrer, what
Sec. 41. The demurrer shall distinctly specify the grounds upon
to '
which any of the objections to tho complaint are taken. Unless it do
so, it may be disregarded.
Sec. 42. The defendant may demur to the whole complaint, or to
Demurrer and
one or more of several causes of action stated therein, and answer the
residue ; or may demur and answer at the same time.
Sec. 43. If the complaint be amended, the amendments shall be
complain'
filed, and a copy served upon the defendant, or his attorney, if he
has appeared by attorney, otherwise a new summons shall issue
thereon.
Objections bySec. 44. When any of the matters enumerated in section forty do
answer.
not appear upon the face of the complaint, the objection may be taken
by answer.
Sec. 45. If no such objection be taken, either by demurrer or answer,
Waiver of
objections to
the defendant shall be deemed to have waived the same, excepting
complaint.
only the objection to the jurisdiction of the court, and the objection
that the complaint does not state facts sufficient to constitute a cause
of action.
Answer, what
Sec. 46. The answer of the defendant shall contain :
to contain.
1st. In respect to each allegation of the complaint controverted by
the defendent, a general or specific denial thereof, or a denial thereof
according to his information and belief, or of any knowledge thereof
sufficient to form a belief :
2d. A statement of any new matter, constituting a defence or
counter claim, in ordinary and concise language.
Sec. 47. The counter claim mentioned in the last section shall be
Counter claim.
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one existing in favor of the defendant, and against a plaintiff, between
whom a several judgment might be had in tho action, and arising
out of one of the following causes of action :
1st. A cause of action arising out of the transaction set forth in
the complaint as the foundation of the plaintiff's claim, or connected
with the subject of the action :
2d. In an action arising upon contract, any other cause of action
arising also upon contract, and existing at the commencement of the
action.
Sec. 48. When cross demands have existed between persons, under Cros» demand*,
such circumstances, that if one had brought an action against the
other, a counter claim could have been set up, neither shall be de
prived of the benefit thereof, by the assignment or death of the other ;
but the two demands be deemed compensated, so far as they equal
each other.
Sec. 49. The defendant may set forth by answer as many defences Several defences
may be act up.
and counter claims as he may have. They shall each be separately
stated, and the several defences shall refer to the causes of action
which they are intended to answer, in a manner by which they may
be intelligibly distinguished.
Sec. 50. Sham answers and defences may be stricken out, on sham pleadings
'
to be stricken
motion.
on'Sec. 51. Every
Pleadings toand
be
, , ' pleading
r,
6 shall
, . be
. subscribed
.„,, by
i ,the. party,
, or his subscribed
attorney, and when the complaint is verified by affidavit, the answer verified,
shall be verified also, except as provided in the next section.
Sec. 52. The verification of the answer required in the last section Verification,
may be omitted when an admission of the truth of the complaint be omitted**
might subject the party to prosecution for felony.
Sec. 53. When an action is brought upon a written instrument, Genuineness
°
*
of written
and the complaint contained a copy of such instrument, or a copy is instrument.
,
.
,
....
when admitted.
annexed thereto, the genuineness and due execution of such instrument
shall be deemed admitted, unless the answer denying the same be
verified.
Sec. 54. When the defence to an action is founded upon a written The like,
instrument, and a copy thereof is contained in the answer, or a copy
is annexed thereto, the genuineness and due execution of such instru
ment shall be deemed admitted, unless the plaintiff file with the clerk
five days previous to the commencement of the term at which the
action is to be tried an affidavit denying the same.
Sec. 55. In all cases of the verification of a pleading,
Mannerpleadings
of yen
r > ° the affidavit fymg
of the party shall state that the same is true of his own knowledge,
except as to the matters which are therein stated on his information
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or belief, and as to those matters, that he believes it to be true. And
where a pleading is verified, it shall be by the affidavit of the party,
unless he be absent from the county where the attorney resides, or
from some cause unable to verify it, or the facts are within the know
ledge of his attorney, or other person verifying the same. When the
pleading is verified by the attorney, or any other person except the
party, he shall set forth in the affidavit the reasons why it is not made
by the party. When a corporation is a party, the verification may be
made by any officer thereof; or when the state, or any officer thereof
in its behalf, is a party, the verification may be made by any person
acquainted with the facts, except that in actions prosecuted by the
attorney general in behalf of the state the pleadings need not, in any
case, be verified.
Items of account Sec. 56. It shall not be necessary for a party to set forth in a
need not bo set
pleading the items of an account therein alleged, but he shall deliver
forth.
to the adverse party, within five days after a demand thereof in wri
ting, a copy of the account, or be precluded from giving evidence
thereof. The court, or a judge thereof, or a county judge, may or
der a further account, when the one delivered is too general, or is de
fective in any particular.
IrrclcTant or
Sec. 57. If irrelevant or redundant matter be inserted in a plead
redundant
matter to be
ing, it may be stricken out by the court on motion of any person
strickon out.
aggrieved thereby.
Complaint to
Sec 58. In an action for the recovery of real property, such pro
recover real
property.
perty shall be described, with its metes and bounds, in the complaint.
ent, how
Sec. 59. In pleading a judgment or other determination of a
ed
court or officer of especial jurisdiction, it shall not be necessary to
state the facts conferring jurisdiction, but such judgment or determi
nation may be stated to have been duly given or made. If such al
legation be controverted, the party pleading shall be bound to estab
lish on the trial the facts conferring jurisdiction.
Sec 60. In pleading the performance of conditions precedent in a
Conditions
precedent, how contract, it shall not be necessary to state the facts showing such per
, pleaded.
formance ; but it may be stated generally that the party duly per
formed all the conditions on his part ; and if such allegation be con
troverted, the party pleading, shall establish, on the trial, the facte
showing such performance.
Sec 61. In pleading a private statute, or a right derived there
Private statute,
how pleaded.
from, it shall be sufficient to refer to such statute by its title and the
day of its passage, and the court shall thereupon take judicial notice
thereof.
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Sec. 62. In an action for libel or slander, it shall not be necessary Pleadings in
. a
p
pi
action for libei
to state in the complaint any extrinsic facts for the purpose of show- andaumdor.
ing the application to the plaintiff of the defamatory matter out of
which the cause of action arose ; but it shall be sufficient to state gen
erally, that the same was published or spoken concerning the plaintiff,
and if such allegation be controverted, the plaintiff shall establish on
the trial that it was so published or spoken.
Sec. 63. In the actions mentioned in the last section, the defend- *•» like,
ant may, in his auswer, allege both the truth of the matter charged
as defamatory and any mitigating circumstances to reduce the amount
of damages ; and whether he prove the justification or not, he may
•
give in evidence the mitigating circumstances.
Sec. 64. The plaintiff
mayJ unite several causes of action in the sererai
r
of actioncau«e«
in
same complaint, when they all arise out of:
one complaint.
1 st. Contracts, express or implied ; or,
2d. Claims to recover specific real property, with or without dam
ages, for the withholding thereof, or for waste committed thereon,
and the rents and profits of the same ; or,
3d. Claims to recover specific personal property, with or without
damages, for the withholding thereof; or,
4th. Claims against a trustee, by virtue of a contract, or by opera
tion of law; or,
5th. Injuries to character ; or,
6th. Injuries to person; or,
7th. Injuries to property. But the causes of action so united
shall all belong to one only of these classes, and shall affect all the
parties to the action, and not require different places of trial, and
shall be separately stated.
Sec. 65. Every material allegation of the complaint, not specifi- Allegation!,
cally controverted by the answer, shall, for the purposes of the ac- aa true,
tion, be taken as true. But the allegation of new matter in the an
swer shall be deemed controverted by the adverse party, as upon a
direct denial, or avoidance, as the case may require.
Sec. 66. A material allegation in a pleading is one essential to the Material aiiega,.
,,.f
,
• ,
r
i
,i- Uon defined.
claim, or detencc, and which could not be stricken trom the pleading
without leaving it insufficient.
Sec. 67. ■ After the decision of a demurrer, and on the 4payment
of *»»«
"
demurrer.after
the costs of the same, the defendant may answer.
Sec. 68. The court may, in furtherance of justice and on such Pleading" »nd
.
.
proceedings jmny
terms as may be proper, amend any pleading or proceedings by ad- be amended,
ding or striking out the name of any party, or by correcting a mis
take in the name of a party or a mistake in any other respect, and
45
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Tim«
answer
may boforenlargedPleadings may
upon affidavit,
to adverse"party,

may
* upon
r like terms enlarge
° the time for an answer or demurrer, or
demurrer to an answer filed. The court may likewise, upon affidavit
showing good cause therefor, after notice to the adverse party, allow
upon such terms as may be just, an amendment to any pleading or
proceeding in other particulars, and may upon like terms allow an
Answer.
answer to be made after the time limited by this act ; and may upon
grant ™uefin saon terms as may be just, and upon payment of costs, relieve a party
certain cases. or n[g legal representatives from a judgment order or other proceed
ing taken against him through his mistake, inadvertence, surprise or
excusable neglect, when from any cause the summons and a copy of
the complaint in an action have not been personally served on the de
fendant the court may allow on such terms as may be just, such de
fendant or his legal representatives, at any time within six months
after the rendition of any judgment in such action, to answer to the
merits of the original action. (1)
Plaintiff ignorant gKC> 69. When the plaintiff is ignorant of the name of a defendof defendant's
.
.
name.
ant, such defendant may be designated in any pleading or proceeding
by any name; and when his true name is discovered, the pleading or
proceeding may be amended accordingly.
conttruSi' h<m
Sec. 70. In the construction of a pleading for the purpose of de
termining its effects, its allegations shall be liberally construed, with
a view to substantial justice between the parties,
be^sregaxded
^KC> ^ ^e court shall, in every stage of an action, disregard
when.
any error or defect in the pleadings, or proceedings, which shall not
affect the substantial rights of the parties ; and no judgment shall be
reversed or affected by reason of such error or defect.
TITLE V.
OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS.
CHAPTEB I.
ARUEST AND BAIL.
Arrest, when
may be made.
The like.

Section 72. No person shall be arrested in a civil action, except
• ■
.
as prescribed by this act.
Sec. 73. The defendant may be arrested as hereinafter prescribed,
in the following cases arising after the passage of this act :
1st. In an action for the recovery of money or damages on a cause
of action arising upon contract express or implied, when the defend
ant is about to depart from the state, with intent to defraud his cre(1 ) Amendment inserted from Stat. 1853, p. 271
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ditors. or when the action is for wilful injury to person, to character,
or to property, knowing the property to belong to another :
2d. In an action for a fine or penalty, or for money or property
embezzled, or fraudulently misapplied, or converted to his own use,
by a public officer ; or an officer of a corporation, or an attorney,
factor, broker, agent, or clerk, in the course of his employment as
such ; or by any other person in a fiduciary capacity, or for miscon
duct or neglect in office, or in a professional employment ; or for a
wilful violation of duty :
3d. In an action to recover the possession of personal property,
unjustly detained, when the property, or any part thereof, has been
concealed, removed, or disposed of, so that it cannot be found, or
taken by the sheriff.
4th. When the defendant has been guilty of a fraud in contract
ing the debt, or incurring the obligation, for which the action is
brought ; or in concealing, or disposing of the property, for the tak
ing, detention, or conversion of which the action is brought :
5th. When the defendant has removed or disposed of his property,
or is about to do so, with intent to defraud his creditors.
Sec. 74. An order for the arrest of the defendant shall be obtain- order for umt,
•
• •
• _
how obtained.
ed from a judge of the court in which the action is brought, or from
a county judge.
Sec. 75. The order may be made whenever it shall appear to the J^er'forarrert
judge, by the affidavit of the plaintiff, or some other person, that a
*• made
sufficient cause of action exists ; and that the case is one of those
mentioned in section seventy-three. The affidavit shall be either pos
itive, or upon information and belief; and when upon information
and belief, it shall state the facts upon which the information and be
lief are founded. If an order of arrest be made, the affidavit shall
be filed with the clerk of the county.
Sec. 76. Before making the order, the judge shall require a written Plaintiff to gWe
undertaking on the part of the plaintiff, with sureties, to the effect
that if the defendant recover judgment, the plaintiff will pay all costs
and charges that may be awarded to the defendant, and all damages
which he may sustain by reason of the arrest, not exceeding the sum
specified in the undertaking, which shall be at least five hundred dol
lars. Each of the sureties shall annex to the undertaking an affidavit
that he is a resident and householder, or freeholder, within the state,
and worth double the sum specified in the undertaking, over and above
all his debts and liabilities, exclusive of property exempt from execu
tion. The undertaking shall be filed with the clerk of the court.
Sec. 77. The order may be made to accompany the summons, or ^^"made.
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any time afterwards before judgment. It shall require the sheriff of
the county where the defendant may be found forthwith to arrest him
and hold him to bail in a specified sum, and to return the order at a
time therein mentioned to the clerk of the court in which the action
is pending.
onier for arrest
Sec. 78. The order of arrest, with a copy of the affidavit upon
to be delivered
...
.
.
.
to sheriff, etc. which it is made, shall be delivered to the sheriff, who, upon arresting
the defendant, shall deliver to him the copy of the affidavit; and also,
if desired, a copy of the order of arrest.
^cuted°W
^IX-^ne sheriff shall execute the order by arresting the de
fendant and keeping him in custody until discharged by law.
whenbe defendant
may
dtacharg- Sec. 80. The defendant,1 at anyJ time before execution,1 shall be dis
«i from arreiit. charged from the arrest either upon giving bail, or upon depositing
the amount mentioned in the order of arrest, as provided in this
chapter.
Bail, how given.
8i_ ^he defendant may give bail, by causing a written under
taking to be executed by two or more sufficient sureties, stating their
places of residence and occupations, to the effect that they are bound
in the amount mentioned in the order of arrest ; that the defendant
shall at all times render himself amenable to the process of the court,
during the pendency of the action, and to such as may be issued to
enforce the judgment therein ; or that they will pay to the plaintiff
the amount of any judgment which may be recovered in the action.
Surrender in
9 of bail. Sec. 82. At any time before judgment, or within ten days there
after, the bail may surrender the defendant in their exoneration : or
he may surrender himself to the sheriff of the county where he wan
arrested.
Bail may arrest
Sbc. 83. For the purpose of surrendering the defendant, the bail
the defendant.
.
\ t
_ ,, ,
.
.
at any time or place before they are finally charged, may themselves
arrest him ; or by a written authority, endorsed on a certified copy of
the undertaking, may empower the sheriff to do so. Upon the arrest
of the defendant by the sheriff, or upon his delivery to the sheriff by
the bail, or upon his own surrender, the bail shall be exonerated :
Provided, such arrest, delivery, or surrender, take place before the ex
piration of ten days after judgment ; but if such arrest, delivery, or
surrender, be not made within ten days after judgment, the bail shall
be finally charged on their undertaking, and be bound to pay the
amount of the judgment, within ten days thereafter.
Sec. 84. If the bail neglect or refuse to pay the judgment within
ten days after they are finally charged, judgment against such bail for
the amount of such original judgment may be, by order of the court,
upon affidavit of such neglect or refusal, entered against the bail.
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Sec. 85. The bail shall also be exonerated by the death of the de- Bail, how
fendant, or his imprisonment in a state prison ; or by his legal dis
charge from the obligation to render himself amenable to the process.
Sec. 86. Within the time limited for that purpose, the sheriff shall Proceeding*
file the order of arrest in the office of the clerk of the court in which
the action is pending, with his return endorsed thereon, together with
a copy of the undertaking of the bail. The original undertaking he
shall retain in his possession until filed, as herein provided. The
plaintiff, within ten days thereafter, may serve upon the sheriff a notice
that he does not accept the bail, or he shall be deemed to have ac
cepted them, and the sheriff shall be exonerated from liability. If
no notice be served within ten days, the original undertaking shall
be filed with the clerk of the court.
Sec. 87. Within five days
Noticebyofjotti* after the receipt
r of notice, the sheriff or fying
bail.
defendant may give to the plaintiff, or his attorney, notice of the jus
tification of the same, or other bail, (specifying the places of resi
dence and occupations of the latter) before a judge of the court or
county judge, or county clerk, at a specified time and place ; the time
to be not less than five, nor more than ten days thereafter, except by
consent of parties. In case other bail be given, there shall be a new
undertaking.
Sec. 88. The qualifications of bail shall be as follows :
S^j?.cation'
1st. Each of them shall be a resident, and householder, or free
holder, within the county :
2d. Each shall be worth the amount specified in the order of arrest,
or the amount to which the order is reduced, as provided in this chap
ter, over and above all his debts and liabilities, exclusive of property
exempt from execution ; but the judge, or county clerk, on justifica
tion, may allow more than two sureties to justify severally, in amounts
less than that expressed in the order, if the whole justification be
equivalent to that of two sufficient bail.
Sec. 89. For the purpose of justification, each of the bail shall Howuii to
attend before the judge, or county clerk, at the time and place men
tioned in the notice, and may be examined on oath, on the part of the
plaintiff, touching his sufficiency, in such manner as the judge or
county clerk, in his discretion, may think proper. The examination
shall be reduced to writing, and subscribed by the bail, if required
by the plaintiff.
Sec. 90. If the judge or clerk find the bail sufficient, he shall an- Allowance
nex the examination to the undertaking, endorse his allowance there
on, and cause them to be filed, and the sheriff shall thereupon be ex
onerated from liability.
45*
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Sec. 91. The defendant may, at the time of his arrest, instead of
giving bail, deposit with the sheriff the amount mentioned in the or
der. In case the amount of the bail be reduced, as provided in this
chapter, the defendant may deposit such amount instead of giving
bail. In either case, the sheriff shall give the defendant a certificate
of the deposit made, and the defendant shall be discharged out of
custody.
Disposition of
Sec. 92. The sheriff shall immediately after the deposit pay the
deposit.
same into court, and take from the clerk receiving the same, two ■
tificates of such payment ; the one of which he shall deliver or 1
mit to the plaintiff, or his attorney, and the other to the defendant.
For any default in making such payment the same proceedings may
be had on the official bond of the sheriff, to collect the sum deposited,
as in other cases of delinquency.
Bail after
Skc. 93. If money be deposited, as provided in the last two sec
deposit
tions, bail may be given, and may justify upon notice, at any time be
fore judgment ; and on the filing of the undertaking and justification
with the clerk, the money deposited shall be refunded by such clerk
to the defendant.
Sec. 94. Where money shall have been deposited, if it remain on
Application of
deposit after
deposit at the time of a recovery of a judgment in favor of the plain
judgment.
tiff, the clerk shall, under the direction of the court, apply the same
in satisfaction thereof ; and after satisfying the judgment, shall re
fund the surplus, if any, to the defendant. If the judgment be in
favor of the defendant, the clerk shall, under like direction of the
court, refund to him the whole sum deposited and remaining un
applied.
Sec. 95. If, after being arrested, the defendant escape or be res
When sheriff
liable as bail. cued, the sheriff shall himself be liable as bail; but he may discharge
himself from such liability, by the giving and justification of bail, at
any time before judgment.
Sec. 96. If a judgment be recovered against the sheriff, upon his
Judgment
againi*t sheriff liability as bail, and an execution thereon be returned unsatisfied in
on his liability
as bail.
whole or in part, the same proceedings may be had on his official
bond, for the recovery of the whole or any deficiency, as in other ca
ses of delinquency.
Sec. 97. A defendant arrested may at any time before the justifi
Vacating order
of arrest, and cation of bail apply to the judge who made the order, or the court
reducing amount
of ball.
in which the action is pending, upon reasonable notice to the plain
tiff to vacate the order of arrest, or to reduce the amount of bail.
If the application be made upon affidavits, on the part of the defend
ant, but not otherwise, the plaintiff may oppose the same by affida
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Tits or other proofs, in addition to those on which the order of arrest
was made.
Sec. 98. If upon such application it shall satisfactorily appear The like,
that there was not sufficient cause for the arrest, the order shall be
vacated; or if it satisfactorily appear that the bail was fixed too
high, the amount shall be reduced.
CHAPTER II.
CLAIMS AND DELIVERY OF PERSONAL PROPERTY.
Section 99. The plaintiff, in an action to recover tho possession of when c
personal property, may, at the time of issuing the summons, or at any
time before answer, claim the delivery of such property to him, as
provided in this chapter.
Sec. 100. Where a delivery is claimed, an affidavit shall be made Affldmit to
^
^
obtain ordor
by the plaintiff, or by some one in his behalf, showing :
for deiiToiy.
1st. That the plaintiff is the owner of the property claimed (par
ticularly describing it), or is lawfully entitled to the possession
thereof:
2d. That the property is wrongfully detained by the defendant :
3d. The alleged cause of the detention thereof, according to his
best knowledge, information, and belief:
4th. That the same has not been taken for a tax, assessment, or
fine, pursuant to a statute ; or seized under an execution, or an attach
ment against the property of the plaintiff; or if so seized, that it is
by statute exempt from such seizure ; and,
5th. The actual value of the property.
Sec. 101. A judge of the court in which the action is brought, or order for
a county judge, shall thereupon, by an endorsement in writing upon dellTel7'
the affidavit, order the sheriff of the county where the property
claimed may be, to take the same from the defendant, and deliver it
to the plaintiff, upon receiving the undertaking mentioned in the next
section.
Sec. 102. Upon the receipt of the affidavit and order, with a writ- P:
ten undertaking, executed by two or more sufficient sureties, approved
by the sheriff, to the effect that they are bound in double the value of
the property as stated in the affidavit, for the prosecution of the action
for the return of the property to the defendant, if return thereof be
adjudged, and for the payment to him of such sum as may, for any
cause, be recovered against the plaintiff, the sheriff shall forthwith
take the property described in the affidavit, if it be in the possession
of the defendant or his agent, and retain it in his custody. He shall
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also, without delay, serve on the defendant a copy of the affidavit,
order, and undertaking, by delivering the same to him personally, if
he can be found, or to his agent, from whose possession the property
is taken ; or if neither can be found, by leaving them at the usual
place of abode of either, with some person of suitable age and discre
tion ; or if neither have any known place of abode, by putting them
into the nearest post-office directed to the defendant.
Excepting to
Sec. 103. The defendant may, within two days after the service of
plaintiff's
sureties.
a copy of the affidavit and undertaking, give notice to the sheriff that
he excepts to the sufficiency of the sureties. If he fails to do so, he
shall be deemed to have waived all objection to them. When the
defendant excepts, the sureties shall justify on notice in like manner
as upon bail on arrest ; and the sheriff shall be responsible for the
sufficiency of the sureties until the objection to them is either waived,
as above provided, or until they justify. If the defendant except to
the sureties, he cannot reclaim the property as provided in the next
section.
Defendant
Sec. 104. At any time before the delivery of the property to the
may require
plaintiff, the defendant may, if he do not except to the sureties of
the plaintiff, require the return thereof, upon giving to the sheriff a
written undertaking, executed by two or more sufficient sureties, to
the effect that they are bound in double the value of the property, as
stated in the affidavit of the plaintiff, for the delivery thereof to the
plaintiff, if such delivery be adjudged, and for the payment to him of
such sum as may, for any cause, be recovered against the defendant.
If a return of the property be not so required within five days after
the taking and service of notice to the defendant, it shall be delivered
to the plaintiff, except as provided in section one hundred and nine.
Sec. 105. The defendant's sureties, upon notice to the plaintiff of
Justification
of defendant's not less than two or more than five days, shall justify before a judge
sureties.
or county clerk, in the same manner as upon bail on arrest ; and
upon such justification, the sheriff shall deliver the property to the
defendant. The sheriff shall be responsible for the defendant's sure
ties until they justify, or until the justification is completed or ex
pressly waived, and may retain the property until that time ; if they,
or others in their place, fail to justify at the time and place appointed,
he shall deliver the property to the plaintiff.
Sec. 106. The qualification of sureties and their justification shall
Qualification
of sureties.
be such as are prescribed by this act, in respect to bail upon an order
of arrest.
Sec. 107. If the property, or any part thereof, be concealed in a
Property
concealed.
building or enclosure, the sheriff shall publicly demand its delivery ;
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if it be not delivered, he shall cause the building or enclosure to be
broken open, and take the property into his possession ; and if neces
sary, he may call to his aid the power of his county.
Sec. 108. When the sheriff shall have taken property, as in this sheriff to keep
.
property.
chapter provided, he shall keep it in a secure place, and deliver it to
the party entitled thereto, upon receiving his lawful fees for taking,
and his necessary expenses for keeping the same.
Sec. 109. If the property taken be claimed by any other person proceedings
than the defendant or his agent, and such person make affidavit of riaf^ed'by"'3'
his title thereto, or right to possession thereof, stating the grounds of *bM psrty"
such title or right, and serve the same upon the sheriff, the sheriff
shall not be bound to keep the property, or deliver it to the plaintiff,
unless the plaintiff, on demand of him or his agent, indemnify the
sheriff against such claim, by an undertaking, by two sufficient sure
ties, accompanied by their affidavits, that they are each worth double
the value of the property as specified in the affidavit of the plaintiff,
over and above their debts and liabilities, exclusive of property ex
empt from execution, and are freeholders, or householders in the
county ; and no claim to such property by any other person than the
defendant or his agent, shall be valid against the sheriff, unless so
made.
Sec. 110. The sheriff shall file the order and affidavit, with his operand
proceedings thereon, with the clerk of the court in which the action to be Med.
is pending, within twenty days after taking the property mentioned
therein ; or if the clerk reside in another county, shall mail or for
ward the same within that time.
CHAPTER III.
INJUNCTION.
Section 111. An injunction is a writ or order, requiring a person injunction
to refrain from a particular act. The order or writ, may be granted
by the court in which the action is brought, or by a judge thereof, or
by a county judge ; and when made by a judge, may be enforced as
the order of the court.
Sec. 112. An injunction may be granted in the following cases: in what eueeit;
1st. When it shall appear by the complaint that the plaintiff is en- m<l> Bna
titled to the relief demanded, and such relief, or any part thereof,
consists in restraining the commission or continuance of the act com
plained of, either for a limited period or perpetually :
2d. When it shall appear by the complaint or affidavit that
the commission or continuance of some act during the litigation would
produce great or irreparable injury to the plaintiff :
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3d. When it shall appear daring the litigation that the defendant
is doing, or threatens, or is about to do, or is procuring or suffering
to be done, some act in violation of the plaintiff's rights, respecting
the subject of the action, and tending to render the judgment inef
fectual.
Sec. 113. The injunction may be granted at the time of issuing
the summons upon the complaint; and at any time afterwards, before

judgment, upon affidavits. The complaint in the one case, and the
affidavits in the other, shall show satisfactorily that sufficient grounds
exist therefor. No injunction shall be granted on the complaint, un
less it be verified by the oath of the plaintiff, or some one in his be
half, that he the person making the oath has read the complaint, or
heard the complaint read, and knows the contents thereof, and the
same is true of his own knowledge, except the matters therein stated
on information and belief, and that as to those matters he believes it
to be true. When granted on the complaint, a copy of the complaint
and verification attached shall be served with the injunction ; when
granted upon affidavit, a copy of the affidavit shall be served with
the injunction.
injunction
g^, 114 ^n injunction
shall not be allowed after the defendant
after answer.
J
has answered, unless upon notice, or upon an order to show cause;
but in such case the defendant may be restrained until the decision
of the court or judge granting or refusing the injunction.
Undertaking
Sec. 115. On granting an injunction, the court or judge shall rebefore injunction quire,
. except where the
, people of« the state are a party plamtifl, a
issued.
written undertaking, on the part of the plaintiff, with sufficient sure
ties, to the effect that the plaintiff will pay to the party enjoined such
damages, not exceeding an amount to be specified, as such party may
sustain by reason of the injunction, if the court finally decide that
the plaintiff was not entitled thereto.
Sec. 116. If the court or judge deem it proper that the defendant,
Order nisi for
injunction.
or any of several defendants, should be heard before granting the in
junction, an order may be made requiring cause to be shown, at a
specified time and place, why the injunction should not be granted;
and the defendant may, in the mean time, be restrained,
injunction to
Sec. 117. An injunction to suspend the general and ordinary busiraspend
business ness ot a corporation,
-i^i,
i court,+ • nnr
of corporation,
shall not be granted■, except «by the
shall it be granted without due notice of the application therefor W
the proper officers of the corporation, except when the people of this
state are a party to the proceeding.
Motion to disSec. 118. If an injunction be granted without notice, the defendsolvc
or modify ant at any time
•,/»,.,
11 now to
injunction.
before the trial may apply upon reasonable
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the judge who granted the injunction, or to the court in which the
action is brought to dissolve or modify the same. The application
may be made upon the complaint and the affidavit on which the in
junction was granted, or upon affidavit on the part of the defendant,
with or without the answer. If the application be made upon affi
davits on the part of the defendant, but not otherwise, the plaintiff
may oppose the same by affidavits, or other evidence in addition to
those on which the injunction was granted.
Sec. 119. If upon such application it satisfactorily appear that when injunction
there is not sufficient ground for the injunction, it shall be dissolved ; or modified,
or if it satisfactorily appear that the extent of the injunction is too
great, it shall be modified.
CHAPTEE IV.
ATTACHMENT.
Section 120. The rplaintiff at the time of issuing the summons or may
Attachment
issue in
at any time afterwards may have the property of the defendant at- certain cases
tached, as security for the satisfaction of any judgment that may be
recovered, unless the defendant give security to pay such judgment,
as hereinafter provided in the following cases :
1st. In an action upon a contract express or implied, for the direct
payment of money, which contract is made or is payable in this
state, and is not secured by a mortgage upon real or personal pro
perty.
2d. In an action upon a contract, express or implied against a de
fendant not residing in this state. (1)
Sec. 121. The clerk of the court shall issue the writ of attach- AmdaTitand
t _
contents thereof
ment upon receiving an affidavit by or on behalf of the plaintiff,
which shall be filed, showing —
1st. That the defendant is indebted to the plaintiff, (specifying the
amount of such indebtedness, over and above all legal set-offs or
counter claims,) upon a contract express or implied, for the direct
payment of money, and that such contract was made or is payable
in this state, and that the payment of the same has not been secured
by any mortgage on real or personal property ; or,
2d. That the defendant is indebted to the plaintiff, (specifying the
amount of such indebtedness as near as may be, over and above all
legal set-offs or counter claims,) and that the defendant is a non-resi
dent of the state. (2)
(1) (2) Amendments inserted from Stat. 1853. pp. 276-7.
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^ec. 122. Before issuing the writ the clerk shall require a written
undertaking on the part of the plaintiff, in a sum not less than two
hundred dollars, not exceeding the amount claimed by the plaintiff,
with sufficient sureties, to the effect, that if the defendant recover
judgment, the plaintiff will pay all costs that may be awarded to the
defendant, and all damages which he may sustain by reason of the
attachment, not exceeding the sum specified in the undertaking.
Requirement
Sec. 123. The writ shall be directed to the sheriff of any county in
which property of such defendant may be, and require him to attach
and safely keep all the property of such defendant within his county,
not exempt from execution, or so much thereof as may be sufficient to
satisfy the plaintiff's demand, the amount of which shall be stated in
conformity with the complaint, unless the defendant give him security
by the undertaking, of at least two sufficient sureties, in an amount
sufficient Jto satisfy such demand, besides costs ; in which case, to take
Scvfrui amy
such undertaking. Several writs may be issued at the same time, to
the sheriffs of different counties.
stock, etc., may
Sec. 124. The rights or shares which the defendant may have in
be attached.
°
.
.,
.
the stock of any corporation or company, together with the interest
and profits thereon, and all debts due such defendant, and all other
property in this state of such defendant not exempt from execution,
may be attached, and if judgment be recovered, be sold to satisfy the
judgment and execution.
Uiir executed.
Sec. 125. The sheriff to whom the writ is directed and delivered,
shall execute the same without delay, and if the undertaking men
tioned in section 123 be not given, as follows :
1st. Real property shall be attached by leaving a copy of the writ
with the occupant thereof ; or if there be no occupant, by posting a
copy in a conspicuous place thereon, and filing a copy, together with
a description of the property attached, with the recorder of the
county :
2d. Personal property capable of manual delivery, shall be at
tached by taking it into custody :
3d. Stock or shares, or interest in stock or shares, of any corpora
tion or company, shall be attached, by leaving with the president, or
other head of the same, or the secretary, cashier, or managing agent
thereof, a copy of the writ, and a notice stating that the stock or in
terest of the defendant is attached in pursuance of such writ :
4th. Debts and credits, and other personal property, not capable
of manual delivery, shall be attached by leaving with the person
owing such debts, or having in his possession, or under his control
such credits, cr other personal property, a copy of the writ, and a
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notice that the debts owing by him to the defendant, or the credits and
other personal property in his possession, or under his control, be
longing to the defendant, are attached in pursuance of such writ.
Sec. 126. Upon receiving information in writing from the plain- £"5^
tiff, or his attorney, that any person has in his possession, or under third P"1) •
his control, any credits or other personal property belonging to the
defendant, or is owing any debt to the defendant, the sheriff shall
serve upon such person a copy of the writ, and a notice that such
credits, or other property or debts, as the case may be, are attached
in pursuance of such writ.
Sec. 127. All persons. having° in ,their rpossession,
utility
of to
, . or
. under, their
, third
partr
control, any credits or other personal property, belonging to the de- piitntlff.
fendant, or owing any debts to the defendant at the time of service
upon them of a copy of the writ and notice, as provided in the last
two sections, shall be, unless such property be delivered up or trans
ferred, or such debts be paid to the sheriff, liable to the plaintiff, for
the amount of such credits, property, or debts, until the attachment
be discharged, or any judgment recovered by him be satisfied.
Sec. 128. Any person owing debts to the defendant, or having in Third part; may
his possession, or under his control, any credits or other personal pro- to property,
perty belonging- to the defendant, maybe required to attend before
the court or judge, and be examined on oath respecting the same.
The defendant may also be required to attend for the purpose of giv
ing information respecting his property, and may be examined on oath.
The court or judge may, after such examination, order personal pro
perty capable of manual delivery, to be delivered to the sheriff on
such terms as may be just, having reference to any liens thereon, or
claims against the same, and a memorandum to be given of all other
personal property, containing the amount and description thereof.
Sec. 129. The sheriff shall make a full inventory of the property Return, how
attached, and return the same with the writ. To enable him to make
such return as to debts and credits attached, he shall request, at the
time of service, the party owing the debt, or having the credit, to
give him a memorandum stating the amount and description of each ;
and if such memorandum be refused, he shall return the fact of refusal
with the writ. The party refusing to give the memorandum may be
required to pay the costs of any proceedings taken for the purpose of
obtaining information respecting the amounts and description of such
debt or credit.
Sec. 130. If any of the property attached be perishable, the sheriff P^^we
shall sell the same in the manner in which such property is sold on
execution. The proceeds, and other property attached by him, shall
40
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be retained by him to answer any judgment that may be recovered in
the action, unless sooner subjected to execution upon another judgment
recovered previous to the issuing of the attachment. Debts and credits
attached may be collected by him, if the same can be done without
suit. The sheriff's receipt shall be a sufficient discharge for the
amount paid.
Property claimed Sec. 131. If any personal property attached be claimed by a
by third party.
third person as his property, the sheriff may summon a jury of six
men to try the validity of such claim ; and such proceedings shall
be had thereon, with the like effect, as in case of a claim after levy
upon execution.
Proceeding!
Sec. 132. If judgment be recovered by the plaintiff, the sheriff
after judgment.
shall satisfy the same out of the property attached by him which has
not been delivered to the defendant, or a claimant as hereinbefore
provided, or subjected to execution on another judgment recovered
previous to the issuing of the attachment, if it be sufficient for that
purpose :
1st. By paying to the plaintiff the proceeds of all sales of perish
able property sold by him, or of any debts or credits collected by
him, or so much as shall be necessary to satisfy the judgment :
2d. If any balance remain due, and an execution shall have been
issued on the judgment, he shall sell under the execution so much of
the property, real or personal, as may be necessary to satisfy the bal
ance, if enough for that purpose remain in his hands. Notices of the
sales shall be given, and the sales conducted as in other cases of sales
on execution.
The like.
Sec. 133. If after selling all the property attached by him re
maining in his hands, and applying the proceeds, together with the
proceeds of any debts or credits collected by him, deducting his fees,
to the payment of the judgment, any balance shall remain due, the
sheriff shall proceed to collect such balance as upon an execution in
other cases. Whenever the judgment shall have been paid, the sher
iff, upon reasonable demand, shall deliver over to the defendant the
attached property remaining in his hands, and any proceeds of the
property attached unapplied on the judgment.
Sec. 134. If the execution be returned unsatisfied in whole or in
Execution
returned
part, the plaintiff may prosecute any undertaking given pursuant to
section one hundred and twenty-three or section one hundred and
thirty-seven, or he may proceed as in other cases upon the return of
an execution.
Proceedings
Sec. 135. If the defendant recover judgment against the plaintiff
where defendant
has judgment. any undertaking received in the action, all the proceeds of sales and
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money collected by the sheriff, and all the property attached remain
ing in the sheriff's hands, shall be delivered to the defendant or his
agent ; the order of attachment shall be discharged, and the proper
ty released therefrom.
Sec. 136. Whenever the defendant shall have appeared in the ac- Defendant
tion, he may apply, upon reasonable notice to the plaintiff, to the to'diwhHrge
judge who issued the attachment, or to the court, for an order to dis- aW*chmen'charge the same, upon the execution of the undertaking mentioned in
the next section ; and if the application be granted, all the proceeds
of sales and moneys collected by the sheriff, and all the property at
tached remaining in his hands, shall be released from the attachment,
and delivered to the defend" nt upon the justification of the sureties
on the undertaking, if required by the plaintiff.
Sec. 137. Upon such application the defendant shall deliver to the Undertaking
court or judge an undertaking executed by at least two sureties, resi- by defendaI',•
dents and freeholders in the county, to the effect that the sureties
will, on demand, pay to the plaintiff the amount of judgment that
may be recovered against the defendant in the action, not exceeding
the sum specified in the undertaking, which shall be sufficient to sat
isfy the amount claimed by the plaintiff in his complaint, and the
costs. The sureties may be required to justify, on application before
the judge or court, and the property attached shall not be released
from the attachment without their justification, if the same be re
quired.
Sec. 138. The defendant may also, any time before the time for Motion to
*,
*
discharge as
answering expires, apply on motion, upon reasonable notice to the improperly
plaintiff, to the judge who made the order, or the court in which the
action is brought, that the attachment be discharged, on the ground
that the writ was improperly issued.
«
Sec. 139. If the motion be made upon affidavits, on the part of Mp<jJ^how
the defendant, but not otherwise, the plaintiff may oppose the same
by affidavits or other evidence, in addition to those on which the or
der of attachment was made.
Sec. 140. If upon such application it shall satisfactorily appear when writ win
that the writ of attachment was improperly issued, it shall be dis- dl*<!n*^«,i<,•
charged.
Sec. 141. The sheriff shall return the writ of attachment with the sheriff return,
summons, if issued at the same time ; otherwise, within twenty days
after its receipt, with a certificate of his proceedings endorsed thereon,
or attached thereto. The provisions of this chapter shall not apply
to any suits already commenced, but so far as such suits may be con-
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cerned, the act entitled an act to regulate proceedings against debtors
by attachment, passed April 22d, 1850, shall be deemed in full force
and effect.
CHAPTER V.
DEPOSIT IS COURT.

court may order Sbction 142. When it is admitted, by the pleading or examinaof acUonto be tion of a party, that he has in his possession, or under his control,
deposited in
D10neyj or 0tner thing, capable of delivery, which, being the sub
ject of the litigation, is held by him as trustee for another party, or
which belongs, or is due, to another party, the court may order the
same, upon motion, to be deposited in court, or delivered to such
party, upon such conditions as may be just, subject to the further di
rection of the court.
DUobejing order,
143^ Whenever, in the exercise of its authority, a court shall
have ordered the deposit or delivery of money or other thing, and
the order is disobeyed, the court, besides punishing the disobedience,
may make an order requiring the sheriff to take the money or thing,
and deposit or deliver it in conformity with the direction of the court.
TITLE VI.
Or THE TRIAL AND JUDGMENT IN CIVIL ACTIONS.
CHAPTER I.
JUDGMENT IN GENERAL.
Judgment

Section 144. A judgment is the final determination of the rights
of the parties in the action or proceeding, and may be entered in term
or vacation.
Sec 145. Judgment may be given for or against one or more of
Jndgment, how
given.
several plaintiffs, and for or against one or more of several defendants;
and it may, when the justice of the case requires it, determine the
ultimate rights of the parties on each side, as between themselves.
Sec. 146. In an action against several defendants, the court may,
Judgment
against one
in
its discretion, render judgment against one or more of them, leav
of several
defendants.
ing the action to proceed against the others, whenever a several judg
ment is proper.
Sec. 147. The relief granted to the plaintiff, if there be no answer,
Extent ofreliof.
shall not exceed that which he shall.have demanded in his complaint ;
but in any other case, the court may grant him any relief consistent
with the case made by the complaint, and embraced within the issue.
When action
may be dismissed Sec. 148. An action may be dismissed, or a judgment of nonsuit
or nonsuit
entered, in the following cases :
entered.
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.1st. By the plaintiff himself, at any time before trial, upon the
payment of costs, if a counter claim has not been made. If a pro
visional remedy has been allowed, the undertaking shall thereupon bo
delivered by the clerk to the defendant, who may have his action
thereon :
2d. By either party, upon the written consent of the other :
3d. By the court, when the plaintiff fails to appear on the trial,
and the defendant appears and asks for the dismissal :
4th. By the court, when upon the trial, and before the final submis
sion of the case, the plaintiff abandons it :
,
5th. By the court, upon motion of the defendant, when upon the
trial the plaintiff fails to prove a sufficient case for the jury. The
dismissal mentioned in the first two subdivisions, shall be made by an
entry in the clerk's register. Judgment may thereupon be entered
accordingly.
Sec. 149. In every case, other than those mentioned in the last judgment to be
section, the judgment shall be rendered on the merits,
merit*.
CHAPTER II.
JUDGMENT UPON FAILURE TO ANSWER.
Section 150. Judgment may be had, if the defendant fail to an- Judgment on
°
failure to answer,
swer the complaint, as follows :
when it may
bo had.
1st. In an action arising upon contract for the recovery of money
or damages only, if no answer has been filed with the clerk of the
court within the time specified in the summons, or such further time as
m&y have been granted, the clerk, upon application of the plaintiff,
shall enter the default of the defendant, and immediately thereafter
enter judgment for the amount specified in the summons, including
the costs, against the defendant, or against one or more of several
defendants in the cases provided for in section 32 :
2d. In other actions, if no answer has been filed with the clerk of
the court within the time specified in the summons, or such further
time as may have been granted, the clerk shall enter the default of
the defendant ; and thereafter the plaintiff may apply at the first or
any subsequent term of the court for the relief demanded in the com
plaint. If the taking of an account, or the proof of any fact, be
necessary to enable the court to give judgment, or to carry the judg
ment into effect, the court may take the account or hear the proof ; or
may, in its discretion, order a reference for that purpose. And where
the action is for the recovery of damages, in whole or in part, the
court may order the damages to be assessed by a jury; or if, to de
46*
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termine the amount of damages, the examination of a long account be
necessary, by a reference as above provided :
3d. In actions, where the service of the summons was by publica
tion, the plaintiff, upon the expiration of the time designated in the
order of publication, may, upon proof of the publication, and that no
answer has been filed, apply for judgment; and the court shall there
upon require proof to be made of the demand mentioned in the com
plaint : and if the defendant be not a resident of the state, shall re
quire the plaintiff or his agent to be examined on oath, respecting any
payments that have been made to the plaintiff, or to any one for his
use, on account of such demand, and may render judgment for the
amount which he is entitled to recover.
CHAPTER III.
OF ISSUES, AND THE MANNER OF THEIR DISPOSITION.

Section 151. An issue arises when a fact or conclusion of law is
maintained by the one party, and is controverted by the other. Is
sues are of two kinds :
1st. Of law: and,
2d. Of fact.
Ittsue of law.
Sec. 152. An issue of law arises upon a demurrer to the complaint,
or to some part thereof.
Sec. 153. An issue of fact arises :
of fact.
1st. Upon a material allegation in the complaint, controverted by
the answer : or,
2d. Upon new matter in the answer.
Iim of law,
Sec. 154. An issue of law shall be tried by the court, unless it be
how tried.
referred, upon consent, as provided in chapter vi. of this title.
ImM of fact,
Sec. 155. An issue of fact shall be tried by a jury, unless a jury
bow tried.
trial is waived, or a reference be ordered, as provided in this act.
Where there are issues both of law and fact to the same complaint,
the issues of law shall be first disposed of.
Sec. 156. The clerk shall enter causes upon the calendar of the
Entry ofcam
ou calendar.
court, according to the date of the issue. Causes once placed on the
calendar for a general or special term, if not tried or heard at such
term, shall remain upon the calendar from court to court, until finally
disposed of.
Either party
Sec. 157. Either party may bring the issue to trial, or to a hear
may bring issue
to trial.
ing, and in the absence of the adverse party, unless the court for good
cause otherwise direct, may proceed with his case, and take a dis
missal of the action, or a verdict or judgment, as the case may require.

When an
1mm arlsea.
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Sec. 158. A motion to rpostpone
a trial on the ground
r
. i of -the ab» Motion
postponetotrial.
sence of evidence, shall only be made upon affidavit, showing the
materiality of the evidence expected to be obtained, and that due dili
gence has been used to procure it. The court may also require the
moving party to state, upon affidavit, the evidence which he expects
to obtain, and if the adverse party thereupon admit that such evidence
would be given, and that it be considered as actually given on the
trial, or offered and overruled as improper, the trial shall not be post
poned.
CHAPTER IV.
TRIAL BY JURY.
ARTICLE L
FORMATION OF THE JURY.
Section 159. When the action is called for trial by jury, the clerk Jury, how
shall prepare separate ballots containing the names of the jurors sum
moned who have appeared and not been excused, and deposit them in
a box. He shall then draw from the box twelve names, and the per
sons whose names are drawn shall constitute the jury. If the ballots
become exhausted before the jury is complete, or if from any cause a
juror or jurors be excused or discharged, the sheriff shall summoni
under the direction of the court, from the citizens of the county and
not from bystanders, so many qualified persons as may be necessary
to complete the jury. The jury shall consist of twelve persons, unless
the parties consent to a less number. The parties may consent to any
number not less than three. Such consent shall be entered by the
cleric in the minutes of the trial.
Sec. 160. As soon as the jury is completed, an oath or affirmation jnron to be
shall be administered to the jurors, in substance, that they each of 'worn'
them will well and truly try the matter in issue between
the
plaintiff, and
the defendant, and a true verdict render according
to the evidence.
Sec. 161. Either party may challenge the jurors, but when there challenge to
are several parties on either side, they shall join in a challenge before Joror"'
it can be made. The challenges shall be to individual jurors,
and shall either be peremptory, or for cause. Each party shall be
entitled to four peremptory challenges.
Sec. 162. Challenges for cause may be taken on one or more of challenges for
the following grounds :
1st. A want of any of the qualifications prescribed by statute to
render a person competent as a j uror :
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2d. Consanguinity or affinity within the third degree to either
party :
3d. Standing in the relation of guardian and ward, master and ser
vant, employer and clerk, or principal and agent to either party ; or
being a member of the family of either party ; or a partner in busi
ness with either party : or being security on any bond or obligation
for either party.
4th. Having served as a juror or been a witness on a previous trial
between the same parties for the same cause of action :
5th. Interest on the part of the juror in the event of the action, or
in the main question involved in the action :
6th. Having formed or expressed an unqualified opinion, or belief
as to the merits of the action :
7th. The existence of a state of mind in the juror evincing enmity
against or bias to either party.
CTuJienges, how
Sec. 163. Challenges for cause shall be tried by the court The
juror challenged, and any other person, may be examined as a wit
ness on the trial of the challenge.
ARTICLE IL
CONDUCT OF THE TRIAL.
Juror becoming
Section 164. If, after the empannelingof the jury, and before verdict,
a juror become sick, so as to be unable to perform his duty, the court
may order him to be discharged. In that case the trial may proceed
with the other jurors, or a new jury may be sworn, and the trial begin
anew; or the jury may be discharged, and a new jury then or after
wards empanneled.
Court, how to
sEC> 165. In charging the jury the court shall state to them all
charge jury.
© ©
J J
matters of law which it thinks necessary for their information in
giving their verdict ; and if it state the testimony of the case, it shall
also inform the jury that they are the exclusive judges of all questions
of fact. The court shall furnish to either party, at the time, upon
request, a statement in writing of the points of law contained in the
charge ; or shall sign, at the time, a statement of such points pre
pared and submitted by the counsel of either party.
Jury may retire
Sec. 166. After hearing the charge, the jury may either decide in
court, or retire for deliberation. If they retire, they shall be kept
together in a room provided for them, or some other convenient place,
under the charge of one or more officers, until they agree upon their
verdict, or are discharged by the court. The officer shall, to the ut
most of his ability, keep the jury together, separate from other per
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sons ; he shall not suffer any communication to be made to them,
or make any himself, unless by order of the court, except to ask them
if they have agreed upon their verdict ; and he shall not, before the
verdict is rendered, communicate to any person the state of their de
liberations, or the verdict agreed upon.
Sec. 167. Upon retiring for deliberation the jury may take with j^** P**2JJ
them all papers (except depositions), which have been received as with ,h6m when
.i
.
•
m
they retire.
evidence in the cause, or copies of such papers as ought not, in the
opinion of the court, to be taken from the person having them in
possession : and they may also take with them notes of the testimo
ny, or other proceedings on the trial, taken by themselves, or any of
them ; but none taken by any other person.
Sec. 168. After the jury have retired for deliberation, if there be jury m»y return
a disagreement between them as to any part of the testimony, or if on'jwinVoruw.
they desire to be informed of any point of law arising in the cause,
they may require the officer to conduct them into court. Upon their
being brought into court, the information required shall be given in
the presence of, or after notice to, the parties or counsel.
Sec. 169. In all cases where a jury are discharged, or prevented J^0„t*^3*jd
from giving a verdict, by reason of accident or other cause, during lug » Twdict.
the progress of the trial, or after the cause is submitted to them, the
action may be again tried immediately, or at a future time, as the
court shall direct.
Sec. 170. While the jury are absent, the court may adjourn, from Oj£J^m»y^_
time to time, in respect to other business; but it shall nevertheless absence of jury,
be deemed open for every purpose connected with the cause submits
ted to the jury, until a verdict is rendered, or the jury discharged.
The court may direct the jury to bring in a sealed verdict, at the Sealed rerdiet
„
„
, .
, may be directed.
opening of the court, in case of an agreement during a recess, or ad
journment for the day. A final adjournment of the court for the
term shall discharge the jury.
Sec. 171. When the jury have agreed upon their verdict, they jjjkjjjj
shall be conducted into court by the officer having them in charge.
Their names shall then be called, and they shall be asked by the court,
or the clerk, whether they have agreed upon their verdict; and if verdict, how
the foreman answer in the affirmative, they shall, on being required,
declare the same.
Sec. 172. If the verdict be informal, or insufficient, in not cover- verdict m»y be
,
,
corrected.
mg the whole issue or issues submitted, the verdict may be corrected
by the jury, under the advice of the court, or the jury may be again
sent out.
Sec. 173. When the verdict is given, and is not informal or in- J£^dhow
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sufficient, the clerk shall immediately record it, in full, in the min
utes, and shall read it to the jury, and inquire of them whether it be
their verdict. If any juror disagree, the jury shall be again sent
out ; but if no disagreement be expressed, the verdict shall be com
plete, and the jury shall be discharged from the case.
ARTICLE HI.
TUB VERDICT.

General and
Section 174. The verdict of a jury is either general or special.
special verdicts. ^ general verdict is that by which they pronounce generally upon all
or any of the issues, either in favor of the plaintiff or defendant; a
special verdict is that by which the jury find the facts only, leaving
the judgment to the court. The special verdict shall present the con
clusions of fact as established by the evidence, and not the evidence
to prove them ; and those conclusions of fact shall be so presented,
as that nothing shall remain to the court but to draw from them con
clusions of law.
wtenCtsenel*1'
^EC- ^5. ^ne court mav instruct tne jul7 to nn<* 8 special ver
dict : when not so instructed the verdict shall be general,
when jury to
Sec. 176. When a verdict is found for the plaintiff, in an action
recovery,
for the recovery of money, or for the defendant, when a counter
claim for the recovery of money is established, exceeding the amount
of the plaintiff's claim as established, the jury shall also find the
amount of the recovery.
verdicts in
Sec. 177. In an action for the recovery of specific personal propactions to recover
. .
,
_
,
.t
speciflc personal erty, if the property has not been delivered to the plaintiff, or tne
pnpertj.
defendant, by his answer, claim a return thereof, the jury, if their
verdict be in favor of the plaintiff, or if, being in favor of the de
fendant, they also find that he is entitled to a return thereof, shall
find the value of the property, and may, at the same time, assess the
damages, if any are claimed in the complaint or answer, which the
prevailing party has sustained by reason of the taking or detention
of such property.
Entry
in
minutes
Sec. 178. Upon
after verdict.
r receiving a verdict, an entryJ shall be made . by,
the clerk in the minutes of the court, specifying the time of trial,
the names of the jurors and witnesses, and the verdict ; and where a
special verdict is found, either the judgment rendered thereon, or if
the case be reserved for argument or further consideration, the order
thus reserving it.
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CHAPTER V.
TRIAL BT THE COITRT.
Section 179. Trial by jury may be waived by the several parties Jm^jrUi, how
to an issue of fact, in actions arising on contract; and with the as
sent of the court in other actions, in the manner following :
1st. By failing to appear at the trial :
2d. By written consent, in person or by attorney, filed with the
clerk :
3d. By oral consent in open court, entered in the minutes. The
court may prescribe by rule what shall bo deemed a waiver in other
cases.
Sec. 180. Upon the trial of an issue of fact by the court, its de- Decision of k»u«
.
.
>.
,
. -ii
ii -i.
of feet by court,
cision shall be given in writing, and filed with the clerk, within ten bow gtren.
days after the trial took place. In giving the decision, the facts
found, and the conclusions of law, shall be separately stated. Judg
ment upon the decision shall be entered accordingly.
Sec. 181. On a judgment upon an issue of law, if the taking of an Reference »fter
ii i
ii.i
judgment on
account be necessary to enable the court to complete the judgment, a t&sueofiaw.
reference may be ordered.
CHAPTER VI.
OF REFERENCES, AND TRIAL BY REFEREES.
Section 182, A reference may" be ordered upon
of reference
wb«nl may
c the agreement
°
the parties filed with the clerk, or entered in the minutes :
be ordered.
1st. To try any or all of the issues in an action or proceeding,
whether of fact or of law ; and to report a judgment thereon :
2d. To ascertain a fact necessary to enable the court to proceed and
determine the case.
Sec. 183. When the parties do not consent, the court may, upon when the court
the application of either, or of its own motion, direct a reference in reference.' "
the following cases :
1st. When the trial of an issue of fact requires the examination of
a long account on either sido ; in which case the referees may be
directed to hear and decide the whole issue, or report upon any specific
question of fact involved therein :
2d. When the taking of an account is necessary for the information
of the court before judgment, or for carrying a judgment or order int»
effect :
3d. When a question of fact, other than upon the pleadings, arises
upon motion or otherwise, in any stage of the action : or,
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4th. When it is necessary for the information of the court in a
special proceeding.
Who may be
Sec. 184. A reference may be ordered to any person or persons,
not exceeding three, agreed upon by the parties. If the parties do
not agree, the court or judge shall appoint one or more referees, not
exceeding three, who reside in the county in which the action or pro
ceeding is triable, and against whom there is no legal objection.
So^^refcree"0" ^EC'
Either Party may object to the appointment of any per
son as referee, on one or more of the following grounds :
1st. A want of any of the qualifications prescribed by statute to
render a person competent as a juror :
2d. Consanguinity or affinity, within the third degree, to either
party :
3d. Standing in the relation of guardian and ward, master and
servant, employer and clerk, or principal and agent to either party ;
or being a member of the family of either party ; or a partner in
business with either party; or being security on any bond or obliga
tion for either party :
4th. Having served as a juror, or been a witness on any trial be
tween the same parties for the same cause of action :
5th. Interest on the part of such person in the event of the action,
or in the main question involved in the action :
6th. Having formed or expressed an unqualified opinion or belief
as to the merits of the action :
7th. The existence of a state of mind in such person evincing en
mity against or bias to either party,
objections to
Sec. 186. The objections taken to the appointment of any person
disponed of.
as referee shall be heard and disposed of by the court. Affidavits
may be read, and any person examined as a witness, as to such ob
jections.
Referee's report.
gEC_ jgy_ rpne refereeg Bhall make their report within ten days
after the testimony before them is closed. Their report upon the
whole issue shall stand as the decision of the court, and upon filing
the report with the clerk of the court, judgment may be entered there
on in the same manner as if the action had been tried by the
court. The decision of the referees may be excepted to and reviewed
in like manner as if made by the court. When the reference is to
report the facts, the report shall have the effect of a special verdict.
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CHAPTER VII.
GENERAL PROVISIONS RELATING TO TRIALS.
ARTICLE L
EXCEPTIONS.
Section 188. An exception is an objection taken at the trial to a do- Exception
cision upon a matter of law, whether such trial be by jury, court, or <taflned'
referees, and whether the decision be made during the formation of a
jury, or in the admission of evidence, or in the charge to a jury, or
at any other time from the calling of the action for trial to the ren
dering of the verdict or decision. But no exception shall be regard
ed on a motion for a new trial, or on an appeal, unless the exception
be material, and affect the substantial rights of the parties.
Sec. 189. The point of the exception shall be particularly stated, point of
and may be delivered in writing to the judge, or if the party require S'bTstatca.
it, shall be written down by the clerk ; when delivered in writing, or
written down by the clerk, it shall be made conformable to the truth,
or be at the time corrected until it is so made conformable. When not
delivered in writing, or written down as above, it may be entered in
the judge's minutes and afterwards settled in a statement of the case,
as provided in this act.
Sec. 190. No particular form of exception shall be required. The Form of
exception
objection shall be stated, with so much of the evidence, or other mat
ter, as is necessary to explain it, but no more ; and the whole as briefly
as possible.
Sec. 191. When a cause has been tried by the court, or by re- vnien decMon
• .
•
•
, m
, or reP°rt deemed
ferees, and the decision or report is not made immediately after the excepted.
closing of the testimony, the decision or report shall be deemed ex
cepted to on motion for a new trial or on appeal, without any special
notice that an exception is taken thereto.
ARTICLE II.
NEW TRIALS.
Section 192. A new trial is a re-examination of an issue of fact New trui
.
a
• •
defined.
in the same court, after a trial and decision by a jury, court, or reSec. 193. The former verdict or other decision may be vacated and Gioondi •
*
granting i
a new trial granted, on the application of the party aggrieved, for
any of the following causes materially affecting the substantial rights
of such party :
47
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1st. Irregularity in the proceedings of the court, jury, or adverse
party, or any order of the court, or abuse of discretion by which
either party was prevented from having a fair trial :
2d. Misconduct of the jury :
3d. Accident, or surprise, which ordinary prudence could not have
guarded against :
4th. Newly discovered evidence, material for the party making the
application, which he could not, with reasonable diligence, have dis
covered and produced at the trial :
5th. Excessive damages, appearing to have been given under the
influence of passion or prejudice :
6th. Insufficiency of the evidence to justify the verdict, or other
decision ; or that it is against law :
7th. Error in law, occurring at the trial, and excepted to by the
party making the application.
martb?support- Sec. 194. When the application is made for a cause mentioned in
ed bj affldarit. ^ firgtj Bec0B^
an(j fourth subdivisions of the last section, it
shall be made upon affidavit ; for any other cause, it shall be made
upon a statement prepared as provided in the next section.
NoUceof moUon gEC> 195, The party intending to move for a new trial shall give
notice of the same within two days after the trial, and shall, within
five days after such notice, prepare and file with the clerk the affidavit
required by the last section, or a statement of the grounds upon
which he intends to rely. If no affidavit or statement be filed within
five days after the notice, the right to move for a new trial shall be
deemed waived. The statement shall contain so much of the evi
dence, or reference thereto, as may be necessary to explain the
grounds taken, and no more. Such statement, when containing any
portion of the evidence of the case and not agreed to by the adverse
party, shall be settled by the judge upon notice. On the argument,
reference may also be made to the pleadings, depositions, and docu
mentary evidence on file, and to the minutes of the court. If the ap
plication be made upon affidavits filed, the adverse party may use
counter affidavits on the hearing. Any counter affidavits shall be
filed with the clerk one day at least previous to the hearing.
Motion, when
Sec. 196. The application for a new trial shall be made at the
I o be made*
.
earliest period practicable after filing the affidavit or statement.
CHAPTER VIII.
THE MANNER OP GIVING AND ENTERING JUDGMENT.
judgment
Section 197. When trial by jury has been had, judgment shall be
* ent<:reJ- entered by the clerk, in conformity to the verdict, within twenty-four
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hours after the rendition of the verdict, unless the court order the
case to be reserved for argument, or further consideration, or grant
a stay of proceedings.
Sec. 198. When the case is reserved for argument, or further con- Argument of
sideration, as mentioned m the last section, it may be brought by either
party before the court for argument at the first special term.
Sec. 199. If a counter claim, established at the trial, exceed the judgment for
plaintiff's demand, so established, judgment for the defendant shall be
given for the excess ; or if it appear that the defendant is entitled to
any other affirmative relief, judgment shall be given accordingly.
Sec. 200. In an action to recover the possession of personal pro- Judgment in
,
.
,
action to recover
perty, judgment for the plaintiff may be for the possession, or the value specific personal
thereof, in case a delivery cannot be had, and damages for the deten
tion. If the property have been delivered to the plaintiff, and the
defendant claim a return thereof, judgment for the defendant may be
for a return of the property, or the value thereof in case a return can
not be had, and damages for taking and withholding the same.
Sec. 201. The clerk shall keep among the records of the court, a cierk to keep »
*
judgment book.
book for the entry of judgments, to be called the "Judgment Book,"
in which each judgment shall be entered, and shall specify clearly the
relief granted, or other determination of the action.
Sec. 202. If a party die after a verdict of decision upon any issue De»th ofparty
of fact, and before judgment, the court may nevertheless render judg- before judgment,
ment thereon. Such judgment shall not be a lien on the real property
of the deceased party, but shall be payable in the course of adminis
tration on his estate.
Sec. 203. ImmediatelyJ after entering° the Jjudgment,
the clerk shall
Judgment
rou,
°
,
how constituted.
attach together and file the following papers, which shall constitute
the judgment roll :
1st. In case the complaint be not answered by any defendant, the
summons with the affidavit or proof of service, and the complaint,
with a memorandum endorsed on the complaint, that the default of
the defendant in not answering was entered, and a copy of the judg
ment :
2d. In all other cases, the summons, pleadings, and a copy of the
judgment, and any orders relating to a change of the parties.
Sec. 204. Immediately after filing a judgment roll the clerk shall Jj^^j1^^
make the proper entries of the judgment, under appropriate heads, in become a lien,
the docket kept by him ; and from the time the judgment is docketed,
it shall become a lien upon all the real property of the judgment
debtor, not exempt from execution in the county owned by him at the
time, or which he may afterwards acquire, until the said lien expires.
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The lien shall continue for two years, unless the judgment be pre
viously satisfied.
Docket described, g^. 205. The docket mentioned in the last section is a book which
the clerk shall keep in his office, with each page divided into eight
columns, and headed as follows : Judgment Debtors ; Judgment
Creditors; Judgment; Time of Entry; Where entered in Judgment
Book; Appeals, when taken; Judgment of Appellate Court; Satis
faction of Judgment, when entered. If judgment be for the recovery
of money or damages, the amount shall be stated in the docket under
the head of judgment ; if the judgment be for any other relief, a me
morandum of the general character of the relief granted shall be
stated. The names of the defendants shall be entered in the docket
in alphabetical order.
Docket to
Sec. 206. The docket kept by the clerk shall be open at all times
be open for
inspection.
during office hours for the inspection of the public, without charge ;
and it shall be the duty of the clerk to arrange the several dockets
kept by him in such a manner as to facilitate their inspection.
Transcript of
Sec. 207. A transcript of the orignal docket certified by the clerk
doclcet may
lit filed.
may be filed with the recorder of any other county, and from the time
of the filing the judgment shall become a lien upon all the real pro
perty of the judgment debtor not exempt from execution in such
county owned by him at the time, or which he may afterwards acquire,
until the said lien expires. The lien shall continue for two yoare,
unless the judgment be previously satisfied.
Sec. 208. Satisfaction of a judgment may be entered in the clerk's
Entry of
satisfaction.
docket upon an execution returned satisfied, or upon an acknowledg
ment of satisfaction filed with the clerk, made in the manner of an
acknowledgment of a conveyance of real property, by the judgment
creditor ; or within one year after the judgment by the attorney, un
less a revocation of his authority be previously filed. Whenever a
judgment shall be satisfied in fact, otherwise than upon an execution,
it shall be the duty of the party, or attorney, to give such acknow
ledgment, and upon motion the court may compel it, or may order the
entry of satisfaction to be made without it.

Kxecution
vtiltain five
Years.

TITLE VII.
OF THE EXECUTION OP THE JUDGMENT IN CIVIL ACTIONS.
CHAPTER I.
THE EXECUTION.
Section 209. The party in whose favor judgment is given, may, at
any time within five years after the entry thereof, issue a writ of exe
cution for its enforcement, as prescribed in this chapter.

COMPILED LAWS OF CALIFORNIA.

557

Sec. 210. The writ of execution shall be issued in the name of the Form of
people, sealed with the seal of the court, and subscribed by the clerk,
and shall be directed to the sheriff, and shall intelligibly refer to the
judgment, stating the court, the county where the judgment roll is
filed, the name of the parties, the judgment, and if it be for money,
the amount thereof, and the amount actually due thereon, and shall
require the sheriff substantially as follows :
1st. If it be against the property of the judgment debtor, it shall
require the sheriff to satisfy the judgment, with interest, out of the
personal property of such debtor, and if sufficient personal property
cannot be found, then out of his real property ; or if the judgment
be a lien upon real property, then out of the real property belonging
to him on the day when the judgment was docketed, or if the execu
tion be issued to a county other than the one in which the judgment
was recovered on the day when the transcript of the docket was filed
in the office of the recorder of such county, stating such day, or at
any time thereafter :
2d. If it be against real or personal property, in the hands of the
personal representatives, heirs, devisees, legatees, tenants of real
property, or trustees, it shall require the sheriff to satisfy the judg
ment, with interest, out of such property :
3d. If it be against the person of the judgment debtor, it shall re
quire the sheriff to arrest such debtor, and commit him to the jail of
the county, until he pay the judgment, with interest, or be discharged
according to law :
4th. If it be for the delivery of the possession of real or personal
property, it shall require the sheriff to deliver the possession of the
same, particularly describing it, to the party entitled thereto, and
may at the same time require the sheriff to satisfy any costs, dam
ages, rents, or profits, recovered by the same judgment, out of the
personal property of the party against whom it was rendered, and the
value of the property for which the judgment was recovered, to be
specified therein, if a delivery thereof cannot be had ; and if suffi
cient personal property cannot be found, then out of real property,
as provided in the first subdivision of this section.
Sec. 211. When a writ of execution is issued on a judgment re- Execution on
. ,
judgment where
covered against two or more persons, in an action upon a joint con- »u the defend7. .
.. ■ f » i
3.1
ante not «ened.
tract, in which action all the defendants were not served with sum
mons, or did not appear, it shall direct the sheriff to satisfy the
judgment out of the joint property of all the defendants, and the in
dividual property only of the defendants who were served, or who ap
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peared in the action. In other respects, the writ shall contain the
directions specified in the first subdivision of the last section.
Execution, when Sec. 212. The execution may be made returnable at any time,
returnable.
not less than ten nor more than sixty days after its receipt by the
sheriff, to the clerk with whom the judgment roll is filed.
Sec. 213. Where a judgment requires the payment of money, or
J udgment, how
enforced.
the delivery of real or personal property, the Bame shall be enforced
in those respects, by execution. Where it requires the performance
of any other act, a certified copy of the judgment may be served
upon the party against whom it is given, or upon the person or officer
who is required thereby, or by law, to obey the same, and his obedi
ence thereto enforced.
Kxecution after
Sec. 214. After the lapse of five years from the entry of judg
rive years.
ment, an execution shall be issued only by leave of the court, on mo
tion. Such leave shall not be given, unless it be established by the
oath of the party, or other proof, that the judgment, or some part
thereof, remains unsatisfied and due.
Sec. 215. Notwithstanding the death of a party after the judg
Kxecution
against the
property ofa ment, execution thereon against his property may, upon permission
deceased judg granted by the probate court, be issued and executed in the same
ment debtor.
manner, and with the same effect, as if he were still living.
Execution
Sec. 216. Where the execution is against the property of the
may issue to
any sheriff.
judgment debtor, it may be issued to the sheriff of any county in the
state. Where it requires the delivery of real or personal property,
it shall be issued to the sheriff of the county where the property, or
some part thereof, is situated. Executions may be issued, at the
same time, to different counties.
Property subject Sec. 217. All property, real and personal, of the judgment debtor,
to execution.
not exempt by law, shall be liable to execution. Until a levy, prop
erty shall not be affected by the execution.
Sec. 218. If the property levied on be claimed by a third per
CHaim by third
party to property
son as his property, the sheriff shall summon from his county six per
levied on.
sons qualified as jurors between the parties, to try the validity of the
claim. He shall also give notice of the claim and of the time of
trial to the plaintiff, who may appear and contest the claim before the
jury. The jury and the witnesses shall be sworn by the sheriff, and
if their verdict be in favor of the claimant, the sheriff may relin
quish the levy, unless the judgment creditor give him a sufficient in
demnity for proceeding thereon. The fees of the jury, the sheriff,
and the witnesses, shall be paid by the claimant, if the verdict be
against him ; otherwise by the plaintiff. On the trial the defendant
and the claimant may be examined by the plaintiff as witnesses.
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Sec. 219. The following property shall be exempt from execution, Property exempt
., ,
from execution.
except as herein otherwise specially provided :
1st. Chairs, tables, desks and books, to the value of one hundred
dollars, belonging to the judgment debtor :
2d. Necessary household, table, and kitchen furniture, belonging
to the judgment debtor, including stove, stove pipe, and stove furni
ture, wearing apparel, beds, bedding and bedsteads, and provisions
actually provided for individual or family use sufficient for one
month :
3d. The farming utensils, or implements of husbandry, of the
judgment debtor ; also two oxen, or two horses, or two mules, and
their harness, and one cart or wagon, and food for such oxen, horses,
or mules, for one month :
4th. The tools and implements of a mechanic, necessary to carry
on his trade, the instruments and chests of a surgeon, physician, sur
veyor, and dentist, necessary to the exercise of their professions, with
their professional library, and the law libraries of an attorney or
counsellor :
5th. The tent and furniture, including a table, camp stools, bed and
bedding of a miner ; also his rocker, shovels, spade, wheelbarrows,
pumps, and other instruments used in mining, with provisions neces
sary for his support for one month :
6th. Two oxen, or two horses, or two mules, and their harness, and
one cart or wagon, by the use of which a cartman, teamster, or other
laborer, habitually earns his living; and food for such oxen, horses,
or mules for one month, and a horse, harness, and vehicle used by a
physician or surgeon in making his professional visits :
7th. All arms and accoutrements required by law to be kept by
any person. But no article mentioned in this section shall be exempt
from an execution issued on a judgment recovered for its price, or
upon a mortgage thereon.
Sec. 220. The sheriff shall execute the writ against the property Execution, how
of the judgment debtor, by levying on a sufficient amount of property,
if there be sufficient ; collecting or selling the things in action, and
selling the other property, and paying to the plaintiff or his attorney
so much of the proceeds as will satisfy the judgment, or depositing the
amount with the clerk of the court; any excess in the proceeds
over the judgment and the sheriff's fees shall be returned to the
judgment debtor.
When there is more property of the judg
ment debtor than is sufficient to satisfy the judgment and the
sheriff's fees, within the view of the sheriff, he shall levy only on
such part of the property as the judgment debtor mny indicate : Pro
vided, that the judgment debtor be present at, and indicate at the
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time of the levy, such part ; and provided, that the property indicat
ed be amply sufficient to satisfy such judgment and fees.
Sec. 221. Before the sale of property on execution, notice thereof
shall be given as follows :
1st. In case of perishable property, by posting written notice of
the time and place of sale, in three public places of the township or
city where the sale is to take place, for such a time as may be rea
sonable, considering the character and condition of the property :
2d. In case of other personal property, by posting a similar notice
in three public places of the township or city where the sale is to
take place, not less than five nor more than ten days successively :
3d. In case of real property, by posting a similar notice, partic
ularly describing the property, for twenty days successively, in three
public places of the township or city where the property is situated,
and also where the property is to be sold ; and publishing a copy
thereof once a week, for the same period, in a newspaper in the coun
ty if there be one.
Sec. 222. An officer selling without the notice prescribed by the
last section, shall forfeit five hundred dollars to the aggrieved party,
in addition to his actual damages ; and a person wilfully taking down
or defacing the notice posted, if done before the sale or the satisfac
tion of the judgment, (if the judgment be satisfied before sale,) shall
forfeit five hundred dollars.
Sec. 223. All sales of property under execution shall be made at
auction to the highest bidder, and shall be made between the hours of
nine in the morning and five in the afternoon ; after sufficient pro
perty has been sold to satisfy the execution, no more shall be sold.
Neither the officer holding the execution, nor his deputy, shall be
come a purchaser, or be interested in any purchase at such sale.
When the sale is of personal property, capable of manual delivery, it
shall be within view of those who attend the sale, and be sold in such
parcels as are likely to bring the highest price ; and when the sale is
of real property, and consisting of several known lots or parcels,
they shall be sold separately ; or when a portion of such real pro
perty is claimed by a third person, and he requires it to be sold se
parately, such portion shall be thus sold. The judgment debtor, if
present at the sale, may also direct the order in which property,
real or personal, shall be sold, when such property consists of several
known lots or parcels, or of articles which can be sold to advantage
separately ; and the sheriff shall be bound to follow such directions.
Sec. 224. If a purchaser refuse to pay the amount bid by him for
property struck off to him at a sale under execution, the officer may
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again sell the property at any time to the highest bidder, and if any
loss be occasioned thereby, the officer may recover the amount of
such loss, with costs, by motion upon previous notice of five days be
fore any court, or before any justice of the peace, if the same shall
not exceed his jurisdiction.
Sec. 225. Such court or justice shall proceed in a summary man- The like,
ner and give judgment, and issue execution therefor forthwith, but
the defendant may claim a jury. And the same proceedings may be
had against any subsequent purchaser who shall refuse to pay, and
the officer may, in his discretion, thereafter reject the bid of any per
son so refusing.
Sec. 226. The two preceding sections shall not be construed to Construction
make the officer liable for any more than the amount bid by the se- Motions?111*
cond, or subsequent purchaser, and the amount collected from the
purchaser refusing to pay.
Sec. 227. When the purchaser of any personal property capable of certificate to
manual delivery shall pay the purchase money, the officer making the sale.
sal§ shall deliver to the purchaser the property, and if desired shall
execute and deliver to him a certificate of the sale and payment.
Such certificate shall convey to the purchaser all the right, title, and
interest which the debtor had in and to such property on the day the
execution was levied.
Sec. 228. Whon the purchaser of any personal property not capa- Property not
ble of manual delivery shall pay the purchase money, the officer manual "deiiTery.
making the sale shall execute and deliver to the purchaser a certificate
of sale and payment. Such certificate shall convey to the purchaser
all right, title, and interest which the debtor had in and to such pro
perty on the day the execution was levied.
Sec. 229. Upon a sale of real property, when the estate is less than Sale of real
a leasehold of two years' unexpired term, the sale shall be absolute.
In all other cases, the real property shall be subject to redemption,
as provided in this chapter. The officer shall give to the purchaser
a certificate of the sale, containing
1st. A particular description of the real property sold :
2d. The price bid for each distinct lot or parcel :
3d. The whole price paid :
4th. When subject to redemption, it shall be so stated, a duplicate
of which certificate shall be filed by the officer with the recorder of
the county.
Sec. 230. Property sold subject to redemption, as provided in the Redemption of
last section, or any part sold separately, may be redeemed in the man- proper'5' "°ld
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ner hereinafter provided, by the following persons, or their successors
in interest :
1st. The judgment debtor, or his successor in interest, in the whole
or any part of the property :
2d. A creditor, having a lien by judgment or mortgage on the pro
perty sold, or on some share or part thereof, subsequent to that on
which the property was sold. The persons mentioned in the second
subdivision of this section are, in this chapter, termed redemptioners.
W2'e,bePropCTty
^E0*
^"ne judgment debtor, or a redemptioner, may redeem
redeemed.
the property from the purchaser within six months after the sale, on
paying the purchaser the amount of his purchase, with eighteen per
cent, thereon in addition, together with the amount of any assessments
or taxes which the purchaser may have paid thereon after the pur
chase, and interest on such amount ; and if the purchaser be also a
creditor, having a lien prior to that of the redemptioner, the amount
of such lien with interest.
.^XCredeemedbe ^EC^ tne Pr0Perty De 80 redeemed by a redemptioner, either
the judgment debtor, or another redemptioner may, within sixty days
after the last redemption, again redeem it from the last redemptioner,
on paying the sum paid on such last redemption, with six per cent,
thereon in addition, and the amount of any assessments or taxes which
the said last redemptioner may have paid thereon, after the redemp
tion by him, with interest on such amount ; and the amount, of any
liens held by said last redemptioner prior to his own, with interest.
The property may be again, and as often as the debtor or any redemp
tioner is so disposed, redeemed from any previous redemptioner, within
sixty days after the last redemption, on paying the sum paid on the
last previous redemption, with six per cent, thereon in addition, and
the amount of any assessments or taxes which the said last previous
redemptioner paid after the redemption by him, with interest thereon;
and the amount of any liens held by the said last redemptioner, pre
vious to his own, with interest. Notice of redemption shall be given
Notice of
to the sheriff. If no redemption be made within six months after the
redemption.
tne purchaser shall be entitled to a conveyance ; or if so redeem

Payment to
Uhouriiinde.

ed, whenever sixty days have elapsed, and no other redemption has
been made, and notice thereof given, the time for redemption shall
have expired, and the last redemptioner shall be entitled to a sheriff's
deed. If the debtor redeem at any time before the time for redemp
tion expires, the effects of the sale shall be terminated, and he be re
stored to his estate.
Sec. 233. The payment mentioned in the last two sections may be
made to the purchaser or redemptioner, as the case may be, or for
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him, to the officer who made the sale ; and a tender of the money
shall be equivalent to payment.
Sec. 234. A redemptioner shall produce to the officer or person Evidence of
from whom he seeks to redeem, and serve with his notice to the togbe produced!
sheriff :
1st. A copy of the docket of the judgment under which he claims
the right to redeem, certified by the clerk of the court, or of the
county where the judgment is docketed ; or if he redeem upon a mort
gage or other lien, a note of the record thereof certified by the
recorder :
2d. A copy of any assignment necessary to establish his claim,
verified by the affidavit of himself, or of a subscribing witness there
to : and,
3d. An affidavit by himself, or his agent, showing the amount then
actually due on the lien.
Sec. 235. Until the expiration
of the time allowed for redempCourt may
1
r restrain
wnat?
tion,7 the court may■* restrain
the
commission
of
waste
on
the
properm
r r ""'J1
of timeexpiration
to
ty, by order granted with or without notice, on the application of the '
purchaser or the judgment creditor. But it shall not be deemed
waste for the person in possession of the property at the time of
sale, or entitled to possession afterwards, during the period al
lowed for redemption, to continue to use it in the same manner in
which it was previously used ; or to use it in the ordinary course of
husbandry ; or to make the necessary repairs of buildings thereon ;
or to use wood or timber on the property therefor ; or for the re' .
pair of fences ; or for fuel in his family, while he occupies the prop
erty.
Sec. 236. The purchaser from the time of the sale until a re- Purchaser, etc.,
*
... entitled to rents,
demption, and a redemptioner, from the time of his redemption ^'^"^
until another redemption, shall be entitled to receive from the tenant
in possession the rents of the property sold, or the value of the use
and occupation thereof.
Sec. 237. If the purchaser of real property sold on execution, or Proceeding
.
, i i n
*
where purcliasor
his successor in interest, be evicted therefrom in consequence of irre- evicted,
gularity in the proceedings concerning the sale, or of the reversal or
discharge of the judgment, he may recover the price paid, with inter
est, from the judgment creditor. If the recovery be in consequence
of the irregularity in the proceedings concerning the sale, the judg
ment may, by order of the court, upon notice to the judgment debtor,
be revived, and a new execution issued for the price paid on the sale,
with interest. Such judgment shall be a lien on the real estate of the
judgment debtor only from the time of its revival.

56 1

COMPILED LAWS OF CALIFORNIA.

CHAPTER II.
PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION.
mij'be'requ*^ Section 238. When an execution against property of the judgment
examination
debtor, or of any one of several debtors in the same judgment, is
sued to the sheriff of the county where he resides; or if he do not
reside in this state, to the sheriff of the county where the judgment
roll is filed ; is returned unsatisfied in whole or in part, the judgment
creditor, at any time after such return is made, shall be entitled to
an order from the judge of the court, or a county judge, requiring
such judgment debtor to appear and answer concerning his property,
before such j udge, or a referee appointed by him, at a time and place
specified in the order ; but no judgment debtor shall be required to
attend before a judge or referee out of the county in which he re
sides, when proceedings are taken under the provisions of this
chapter.
Debtors to
SEC> 239. After the issuing of an execution against property, and
judgment debtor
°
...
refusing
to
apply
upon
of
property to
rrproof byj affidavit of a rparty,
j' or otherwise to the satisfaction
.
satisfy judgment, the court, or a judge thereof, or county judge, that any judgment
debtor has property which he unjustly refuses to apply towards the
satisfaction of the judgment, such court or judge may, by an order,
require the judgment debtor to appear at a specified time and place,
before such judge, or a referee appointed by brim, to answer concern
ing the same ; and such proceedings may thereupon be had for the
application of the property of the judgment debtor towards the sat
isfaction of the judgment, as are provided upon the return of an ex
ecution.
Debtors to
Sec. 240. After the issuing of an execution against property, any
judgment debtor
.
6
°
, .L ,
may pay sheriff, person indebted to the judgment debtor may pay to the sheriff the
amount of his debt, or so much thereof as may be necessary to satis
fy the execution ; and the sheriff's receipt shall be a sufficient dis
charge for the amount so paid.
Debtors to
Sec. 241. After the issuing or return of an execution against proma.fb'11' debtor perty of the judgment debtor, or of any one of several debtors in the
examined.
same judgment, and upon proof by affidavit or otherwise, to the satis
faction of the judge, that any person or corporation has property of
such judgment debtor, or is indebted to him in an amount exceeding
fifty dollars, the judge may, by an order, require such person or cor
poration, or any officer or member thereof, to appear at a specified
time and place, before him or a referee appointed by him, and an
swer concerning the same.
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Sec. 242. Witnesses may be required to appear and testify before witnesses may
the judge, or referee, upon any proceeding under this chapter in the attend"'"*1 10
same manner as upon the trial of an issue.
Sec. 243. The judge or referee may order any property of the Judge may order
judgment debtor, not exempt from execution, in the hands of such applied to
debtor or any other person, or due to the judgment debtor, to be ap- """^J00*111™'
plied towards the satisfaction of the judgment ; except that the earn
ings of the debtor for his personal services, at any time within thirty
days next preceding the order, shall not be so applied, when it shall
be made to appear by the debtor's affidavit, or otherwise, that such
earnings are necessary for the use of a family supported wholly or
partly by his labor.
Sec. 244. If it appear that a person or corporation alleged to have Suits against
porperty of the judgment debtor, or indebted to him, claims an interest to judgment
in the property adverse to him, or denies the debt, the court or judge debtor'
may authorize, by an order made to that effect, the judgment creditor
to institute an action against such person or corporation, for the re
covery of such interest or debt ; and the court or judge may, by order,
forbid a transfer or other disposition of such interest or debt, until an
action can be commenced and prosecuted to judgment. Such order
may be modified or vacated by the judge granting the same, or the
court in which the action is brought, at any time upon such terms as
may be just.
Sec. 245. If any person, party or witness, disobey an order of the Disobeying order
referee, properly made in the proceedings before him under this chap
ter, he may be punished by the court or judge ordering the reference
for a contempt.
TITLE VIII.
ACTIONS IN PARTICULAR CASES.
CHAPTER t
ACTIONS FOR THE FORECLOSURE OF MORTOAQES.
Section 246. In an action for the foreclosure or satisfaction of a Judgment in
mortgage of real property, or the satisfaction of a lien or incumbrance foreclose, etc.
upon property, real or personal, the court shall have power by its
judgment to direct a sale of the property, or any part of it ; the ap
plication of the proceeds to the payment of the amount due on the
mortgage, lien, or incumbrance, with costs, and execution for the
balance.
Sec. 247. If there be surplus money remaining after payment of Disposition of
the amount due on the mortgage, lien, or incumbrance with costs, the ,urplu<*
48
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court may cause the same to be paid to the person entitled to it, and
in the mean time may direct it to be deposited in court.
s*ie for payment Sec. 248. If the debt, for which the mortgage, lien, or incumbrance
is held, be not all due, so soon as sufficient of the property has been
sold to pay the amount due, with costs, the sale shall cease : and
afterwards as often as more becomes due, for principal or interest, the
court may, on motion, order more to be sold. But if the property
cannot be sold in portions, without injury to the parties, the whole
may be ordered to be sold in the first instance, and the entire debt and
costs paid, there being a rebate of interest where such rebate is proper.
CHAPTER IL
ACTIONS FOR NUISANCE, WASTE AND WILFUL TRESPASS, IN CEETAIN CASES,
ON REAL PROPERTY.
Nuisance defined Section 249. Anything which is injurious to health, or indecent,
therefor.
or offensive to the senses, or an obstruction to the free use of pro
perty, so as to interfere with the comfortable enjoyment of life or
property, is a nuisance, and the subject of an action. Such action
may be brought by any person whose property is injuriously affected,
or whose personal enjoyment is lessened by the nuisance ; and by the
judgment, the nuisance may be enjoined or abated, as well as dam
ages recovered.
who may sue
Sec. 250. If a guardian, tenant for life or years, joint tenant, or
for waste.
°
.
,
tenant in common of real property, commit waste thereon, any per
son aggrieved by the waste may bring an action against him therefor,
in which action there may be judgment for treble damages.
Damages in
Sec. 251. Any person who shall cut down, or carry off, any wood
tobe^Ttc""4118 or underwood, tree or timber, or girdle or otherwise injure any tree
or timber on the land of another person, or on the street or highway
in front of any person's house, village or city lot, or cultivated
grounds ; or on the commons or public grounds, of any city or town ;
or on the street or highway, in front thereof, without lawful authority,
shall be liable to the owner of such land, or to such city or town, for
treble the amount of damages which may be assessed therefor, in a
civil action, in any court having jurisdiction.
Limitation of
Sec 252. Nothing in the last section shall authorise the recovery
of more than the just value of the timber, taken from uncultivated
wood land, for the repair of a public highway or bridge upon the
land, or adjoining it.
for
Sec. 253. If a person recover damages for a forcible or unlawful
unlairful entry entry in or upon, or detention of, any building or any cultivated real
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property, judgment may be entered for three times the amount at
which the actual damages are assessed.
CHAPTER III.
ACTION'S TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY, AND
OTHER PROVISIONS RELATING TO ACTIONS CONCERNING REAL ESTATE.
Section 254. An action may be brought by any person in posses- who may bring
sion, by himself or his tenant, of real property, against any person mine adverse
who claims an estate or interest therein adverse to him, for the pur
pose of determining such adverse claim, estate, or interest.
Sec. 255. If the defendant in such action disclaim, in his answer, when plaintiff
not to recover
any interest or estate in the property, or suffer judgment to be taken
against him without answer, the plaintiff shall not recover costs.
Sec. 256. In an action for the recoveryJ of real property,
Verdict where
r r J* where plaintiff
> right
the plaintiff shows a right to recover at the time the action was com- f« determined
.
.
pending the
menced, but it appears that his right has terminated during the pen- action,
dency of the action, the verdict and judgment shall be according to
the fact ; and the plaintiff may recover damages for withholding the
property.
Sec. 257. When damages are claimed for withholding the proper- when value of
ty recovered, upon which permanent improvements have been made to bT'aUowcd.
by a defendant, or those under whom he claims, holding under color
of title adversely to the claims of the plaintiff, in good faith, the
value of such improvements shall be allowed as a set-off against
Sec. 25 S. The court in which an action is pending for the recovery Order for entry
n
*
.
....
« and survey of
of real property may on motion, upon notice by either party, for real property
good cause shown, grant an order allowing such party the right to en
ter upon the property and make survey and measurement thereof, for
the purposes of the action.
Sec. 259. The order shall describe the property, "and a copy there- JJj^JjJ)11'
of shall be served on the owner or occupant ; and thereupon such
party may enter upon the property, with necessary surveyors and as
sistants, and may make such survey and measurements : but if any
unnecessary injury be done to the property, he shall be liable therefor.
Sec. 260. A mortgage of real property shall not be deemed a con- Jj^JJ®^ not
veyance, whatever its terms, so as to enable the owner of the mort- conveyance,
gage to recover possession of the real property, without a fore
closure and sale.
Sec. 261. The court may, by injunction, on good cause shown, re- SSjiJ'Sita
strain the party in possession from doing any act to the injury of gjjjjjjj* mit 10
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real property during the foreclosure of a mortgage thereon : or after
a sale on execution, before a conveyance.
Suit
for
injury
Sec. 262. When real property
to real property
*■ * " shall have been sold on execution,
before obtaining the purchaser thereof, or any person who may have succeeded to his
possession.
.
«
interest, may, after his estate becomes absolute, recover damages for
injury to the property by the tenant in possession, after sale and be
fore possession is delivered under the conveyance.
Right of recovery Sec. 263. An action for the recovery of real property against a
not affected by
.
.
,
.
_.
...
- .
alienation
person in possession cannot be prejudiced by any alienation made by
pending su t. g^fa person, either before or after the commencement of the action.
CHAPTER IV.
ACTIONS FOR THE PARTITION OF REAL PROPERTY.
in what cases
Section 264. When several persons hold and are in possession of
maybe brought" real property, as joint tenants, or as tenants in common, in which
one or more of them have an estate of inheritance, or for life, an ac
tion may be brought by one or more of such persons for a partition
thereof, according to the respective rights of the persons interested
therein ; and for sale of such property, or a part of it, if it appear
that a partition cannot be made without great prejudice to the owners,
complaint, what Sec. 265. The interests of all persons in the property, whether
"
'"'
BUCa persons be known or unknown, shall be set forth in the complaint
specifically and particularly, as far as known to the plaintiff ; and if
one or more of the parties, or the share or quantity of interest of any
of the parties, be unknown to the plaintiff, or be uncertain or contin
gent, or the ownership of the inheritance depend upon an executory
devise, or the remainder be a contingent remainder, so that such par
ties cannot be named, that fact shall be set forth in the complaint,
wiwto be
Sue. 266. No persons who have or claim any liens upon the pro
perty, by mortgage, judgment, or otherwise, need be made parties to
the action, unless such liens be matters of record.
Notice of
Sec. 267. Immediately after filing the complaint, the plaintiff shall
lupendtm.
gje
^g recor(}er 0f jne county in which the property is situated,
a notice of the pendency of the action, containing the names of the
parties so far as known, the object of the action, and a description of
the property to be affected thereby. From the time of the filing, it
shall be deemed notice to all persons,
summons, how
Sec. 268. The summons shall be directed to all the joint tenants
directed.
.
*
and tenants in common, and all persons having any interest in, or any
liens of record by mortgage, judgment, or otherwise, upon the proper
ty, or upon any particular portion thereof; and generally, to all per
sons unknown, who have or claim any interest in the property.

COMPILED LAWS OF CALIFORNIA.

569

Sec. 269. If a party
Parties
unknown
r * havingD a share or interest is unknown, or any* or
non-residents.
one of the known parties reside out of the state, or cannot be found
therein, and such fact is made to appear by affidavit, the summons
may be served on such absent or unknown party, by publication, as in
other cases. When publication is made, the summons, as published,
shall be accompanied by a brief description of the property which is
the subject of the action.
Sec. 270. The defendants who have been personally served with 4n»ntainhBt
the summons, and a certified copy of the complaint, shall set forth in
their answers, fully and particularly, the nature and extent of their
interest in the property ; and if such defendants claim a lien upon the
property, by mortgage, judgment, or otherwise, they shall state- the
amount and date of the same, and the amount remaining due thereon,
and whether the amount has been secured in any other way or not ;
and, if secured, the extent and nature of the security ; or they shall be
deemed to have waived their right to such lien.
Sec. 271. The rights of the several parties, plaintiffs as well as de- what put in
fendants, may be put in issue, tried and determined by such action ; mined by action,
and when a sale of the premises is necessary, the title shall be ascer
tained by proof to the satisfaction of the court, before the judgment
of sale shall be made ; and where service of the complaint has been
made by publication, like proof shall be required of the right of the
absent or unknown parties, before such judgment is rendered ; except
that where there are several unknown persons having an interest in
the property, their rights may be considered together in the action,
and not as between themselves.
Sec. 272. The plaintiff shall produce to the court, on the hearing Plaintiff to
i
•/.
«,
3f»i
I
produce recordof the case, the certificate of the recorder of the county where the er:» certificate
property is situated, showing whether there were or not any liens out
standing of record upon the property, or any part thereof, at the time
of the commencement of the action.
Sec. 273. If it appear by the certificate of the recorder that there Proceeding*
.
„
.
»
where certificate
were outstanding liens of record at the time of the commencement of phow» outetandthe action, and the persons holding or claiming such liens are not
made parties to the action, the court shall either order such parties
to be brought in by an amendment, or supplemental complaint, or ap
point a referee to ascertain whether their liens have been paid ; or if
not paid, what amount remains due, and their order among the liens .
held by the parties who have appeared and answered ; and whether
the amount remaining due thereon has been secured in any way, and
if secured, the extent and nature of the security.
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Notice to persons Sec. 274. The plaintiff shall cause a notice to be served a reasona
having outstand
ing liens.
ble time previous to the day for appearance before the referee ap
pointed, as provided in the last section, on each person having out
standing liens of record, who is not a party to the action, to appear
before the referee at a specified time and place, to make proof by
his own affidavit or otherwise of the true amount due, or to become
due, contingently or absolutely thereon. In case such person be ab
sent, or his residence be unknown, service may be made by publica
tion, or notice to his agents, under the direction of the court, in sucb
manner as may be proper. The report of the referee thereon shall
be made to the court, and shall be confirmed, modified, or set aside,
and a new reference ordered, as the justice of the case may require.
When sale will
Sec. 275. If it be alleged in the complaint, and be establisbed by
be ordered.
evidence, or if it appear by the evidence without such allegation, in
the complaint, to the satisfaction of the court, that the property, or
any part of it, is so situated that partition cannot be made without
great prejudice to the owners, the court may order a sale thereof.
When partition Otherwise, upon the requisite proofs being made, it shall order a par
will be ordered.
tition, according to the respective rights of the parties, as ascertained
by the court, and appoint three referees therefor ; and shall designate
the portion to remain undivided for the owners whose interests re
main unknown, or are not ascertained.
Partition, how
Sec. 276. In making the partition, referees shall divide the prop
erty, and allot the several portions thereof to the respective parties,
quality and quantity relatively considered, according to the respect
ive rights of the parties, as determined by the court, designating the
several portions by proper land marks ; and may employ a surveyor,
with the necessary assistants, to aid them therein.
Sec. 277. The referees shall make a report of their proceedings,
Referees' report,
what to specify. specifying therein the manner of executing their trust, describing the
property divided, and the shares allotted to each party, with a par
ticular description of each share.
'Proceedings on
Sec. 278. The court may confirm or set aside the report, and if
referees' report.
necessary appoint new referees. Upon the report being confirmed,
judgment shall be rendered that such partition be effectual for ever ;
which judgment shall be binding and conclusive :
1st. On all persons named as parties to the action, and their legal
representatives, who have at the time any interest in the property di
vided, or any part thereof, as owners in fee, or as tenants for life, or
for years ; or as entitled to the reversion, remainder, or the inheri
tance of such property, or of any part thereof after the termination of
a particular estate therein ; and who, by any contingency, may be
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entitled to a beneficial interest in the property, or who have an in
terest in any undivided share thereof, as tenants for years or for life :
2d. On all persons interested in the property who may be unknown,
to whom notice shall have been given of the action for partition by
publication; and,
3d. On all other persons claiming from such parties or persons, or
either of them.
Sec. 279. But such judgment and partition shall not affect tenants who not affected
for years less than ten, to the whole of the property which is the sub- byjudgmen'■
ject of the partition.
Sec. 280. The expenses of the referees, including those of a sur- Expense of
veyor and his assistant, when employed, shall be ascertained and al
lowed by the court ; and the amount thereof, together with the fees
allowed by law to the referees, shall be apportioned among the differ
ent parties to the action.
Sec. 281. When a lien is on an undivided interest or estate of any Apportionment
of liens.
of the parties, such lien, if a partition be made, shall thenceforth be
a charge only on the share assigned to such party ; but such share
shall be first charged with its just proportion of the costs of the par
tition, in preference to such lien.
Sec. 282. When a part of the property only is ordered to be sold, Estates for lire in
1
...
property ordered
if there be an estate for life, or years, in an undivided share of the » be sold,
whole property, such estate may be set off in any part of the prop
erty not ordered to be sold.
Sec. 283. The proceeds of the sale of the incumbered property h™"pp1j,e^8<lle'
shall be applied under the direction of the court as follows :
1st. To pay its just proportion of the general costs of the action :
2d. To pay the costs of the reference :
3d. To satisfy and cancel of record the several liens in their order
of priority, by payment of the sums due and to "become due ; the
amount due to be verified by affidavit at the time of payment :
4th. The residue among the owners of the property sold, accord
ing to their respective shares therein.
Sec. 284. Whenever any party to an action who holds a lien upon where a party
the property, or any part thereof, has other securities for the pay- ofhersecurity!1**
ment of the amount of such lien, the court may, in its discretion, or
der such securities to be exhausted before a distribution of the pro
ceeds of sale, or may order a just deduction to be made from the
amount of the lien on the property, on account thereof.
Sec. 285. The proceeds of sale, and the securities taken by the Disposition by
referees, or any part thereof, shall be distributed by them to the per- ^"eoVof sale,
sons entitled thereto, whenever the court so directs. But in case no
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direction be given, all such proceeds and securities shall be paid into
court, or deposited therein, or as directed by the court.
Proceedings after Sec. 286. When the proceeds of sales of any shares or parcels
proceeds of sale belonging to persons who are parties to the action, and who are known,
are paid into court, the action may be continued as between such
parties, for the determination of their respective claims thereto, which
shall be ascertained and adjudged by the court. Further testimony
may be taken in court, or by a referee, at the discretion of the court,
and the court may, if necessary, require such parties to present the
facts or law in controversy, by pleadings, as in an original action.
Sales to be by
Sec. 287. All sales ef real property, made by referees under this
notice thereof to chapter, shall be made by public auction to the highest bidder, upon
be given.
notice published in the manner required for the sale of real property
on execution. The notice shall state the terms of sale, and if the
property or any part of it is to be sold, subject to a prior estate,
charge, or lien, that shall be stated in the notice.
Order for sale.
Sec. 288. The court shall, in the order for sale, direct the terms of
credit which may be allowed for the purchase money of any portion
of the premises of which it may direct a sale on credit, and for that
portion of which the purchase money is required, by the provisions
hereinafter contained, to be invested for the benefit of unknown
owners, infants or parties, out of the state,
security for
Sec. 289. The referees may take separate mortgages and other sepurchase money
_
.
curities for the whole or convenient portions of the purchase money,
of such parts of the property as are directed by the court to be sold
on credit, in the name of the clerk of the court and his successors in
office ; and for the shares of any known owner of full age, in the
name of such owner ; and for the shares of an infant, in the name of
the guardian of such infant.
Compensation
tenant
for life, to Sec. 290. The rperson entitled to a tenancy
» for life, or years,
, whose
where he
estate shall have been sold, shall be entitled to receive such sum as
consents.
,
,
may be deemed a reasonable satisfaction for such estate, and which
the person so entitled may consent to accept instead thereof, by an in
strument in writing filed with the clerk of the court. Upon the fil
ing of such consent, the clerk shall enter the same in the minutes of
the court.
where he docs
Sec. 291. If such consent be not given, filed and entered, as pronot consent.
.
vided in the last section, at or before a judgment of sale is rendered,
the court shall ascertain and determine what proportion of the pro
ceeds of the sale, after deducting expenses, will be a just and reasonable
sum to be allowed on account of such estate ; and shall order the same
to be paid to such party, or deposited in court for him, as the case
may require.
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Sec. 292. If the persons entitled to such estate for life or years be unknown
tenants for life.
unknown, the court shall provide for the protection of their rights, in
the same manner, as far as may be, as if they were known and had
appeared.
Sec. 293. In all cases of sales when it appears that any person has Rights in
i
.
«
• i.
iA.
p .1
. remainder or
a vested or contingent luturc right or estate in any of the property reversions,
sold, the court shall ascertain and settle the proportional value of such
contingent, or vested right or estate, and shall direct such proportion
of the proceeds of the sale to be invested, secured, or paid over, in
such manner as to protect the rights and interests of the parties.
Sec. 294. In all cases of sales of property, the terms shall be made Terms of sale
known at the time ; and if the premises consist of distinct farms or 10 ** publlsnedlots, they shall be sold separately.
Sec. 295. Neither of the referees, nor any person for the benefit of J^™*7 not
either of them, shall be interested in any purchase ; nor shall a guar- porchascrs.
dian of an infant party be interested in the purchase of any real pro
perty, being the subject of the action, except for the benefit of the in
fant. All sales contrary to the provisions of this section shall be
void.
Sec. 296. After completing a sale of the property, or any part Referees to
thereof ordered to be sold, the referees shall report the same to the rop°rt °n ^
court, with a description of the different parcels of land sold to each
purchaser ; the name of the purchaser ; the price paid or secured ;
the terms and conditions of the sale ; and the securities, if any, taken.
The report shall be filed in the office of the clerk of the county where
the property is situated.
Sec. 297. If the sale be confirmed by the court, an order shall be Order connrming
report.
entered, directing the referees to execute conveyances and take secu
rities pursuant to such sale ; which they are hereby authorized to do.
Such order may also give directions to them respecting the disposition
of the proceeds of the sale.
Sec. 298. When a party entitled to a share of the property, or an when
•
,
.
...
■«
« ■
* •
incumbrancer
incumbrancer entitled to have his lien paid out of the sale, becomes a a purchaser,
purchaser, the referees may take his receipt for so much of the pro
ceeds of the sale as belongs to him.
Sec. 299. The conveyances shall be recorded in the county where Conveyances to
the premises are situated, and shall be a bar against all persons inte- recoraodrested in the property in any way, who shall have been named as
parties in the action ; and against all such parties and persons as
were unknown, if the summons have been served by publication, and
against all persons claiming from them, or either of them.
Sec. 300. When there are proceeds of a sale belonging to an un- wo^ng'to*1*
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known owner, or to a person without the state, who has no legal re
presentative within it, the same shall be invested in securities on in
terest, for the benefit of the persons entitled thereto.
Security for such
Sec. 301. When the security of the proceeds of sale is taken, or
proceeds, bow
taken.
when an investment of any such proceeds is made, it shall be done,
except as herein otherwise provided, in the name of the clerk of the
county where the papers are filed, and his successors in office, who
shall hold the same for the use and benefit of the parties interested,
subject to the order of the court.
When security
Sec. 302. When security is taken by the referees on a sale, and
to bo taken in
the names of the parties interested in such security, by an instrument in writing
the parties
interested.
under their hands delivered to the referees, agree upon the shares
and proportions to which they are respectively entitled ; or when
shares and proportions have been previously adjudged by the court,
such securities shall be taken in the names of, and payable to, the
parties respectively entitled thereto ; and shall be delivered to such
parties upon their receipt therefor. Such agreement and receipt shall
be returned and filed with the clerk.
Proceedings as to Sec. 303. The clerk in whose name a security is taken, or by
securities taken
in the name,
whom an investment is made, and his successors in office, shall re
of the clerk.
ceive the interest and principal as it becomes due, and apply and in
vest the same as the court may direct ; and shall file in his office all
securities taken, and keep an account in a book provided and kept
for that purpose, in the clerk's office, free for inspection by all per
sons, of investments and moneys received by him thereon, and the
disposition thereof.
Payments for
Sec. 304. When it appears that partition cannot be made equal
equality of
partition.
between the parties, according to their respective rights, without pre
judice to the rights and interests of some of them, and a partition be
ordered by judgment, the court may adjudge compensation to be made,
by one party to another, on account of the inequality of partition.
But such compensation shall not be required to be made to others, by
owners unknown, nor by infants, unless, in case of an infant, it ap
pear that he has personal property sufficient for that purpose, and
that his interest will be promoted thereby.
Guardian of
Sec. 305. When the share of an infant is sold, the proceeds of the
infant may
receive proceeds sale may be paid by the referee making the sale to his general guard
of sale.
ian, or the special guardian appointed for him in the action, upon
giving the security required by law, or directed by order of the
court.
Committee of
Sec. 306. The guardian who may be entitled to the custody and
insane person
may receive
management
of the estate of an insane person, or other person ad
proceeds of sale.
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judged incapable of conducting his own affairs, whose interest in real
property shall have been sold, may receive, in behalf of such person,
his share of the proceeds of such real property, from the referee, on
executing with sufficient sureties, an undertaking approved by a judge
of the court, or by a county judge, that he will faithfully discharge
the trust reposed in him, and will render a true and just account to
the person entitled, or to his legal representative.
Sec. 307. The general guardian of an infant, and the guardian Guardian or
entitled to the custody and management of the estate of an insane consent to mj
.,
x. « • •
i i />
s
^» partition without
person, or other person adjudged incapable of conducting his action,
own affairs, who is interested in real estate held in joint tenancy,
or in common, or in any other manner so as to authorize his being
made a party to an action for the partition thereof, may consent to a
partition without action, and agree upon the share to be set off to
such infant, or other person entitled, and may execute a release in
his behalf to the owners of the shares, of the parts to which they
may be respectively entitled, upon an order of the court.
Sec. 308. The costs of partition, including fees of referees costs of partiand other disbursements, shall be paid by the parties respectively en- to bebpaiJhOU1
titled to share in the lands divided, in proportion to their respective
interests therein, and may be included and specified in the judgment.
In that case they shall be a lien on the several shares, and the judg
ment may be enforced by execution against such shares, and against
other property held by the respective parties. When, however, a lit
igation arises between some of the parties only, the court may re
quire the expense of such litigation to be paid by the parties thereto,
or any of them.
Sec. 309. The court, with the consent of the parties, may appoint singiereforcc
a single referee, instead of three referees, in the proceedings under appointed,
the provisions of this chapter ; and the single referee, when thus ap
pointed, shall have all the powers and perform all the duties required
of the three referees.
CHAPTER V.
ACTIONS FOR THE USURPATION OF AN OFFICE OR FRANCHISE.
Section 310. An action may be brought by the attorney general Attorney general
,
„ ,
,
*.
,.
. „
.
to sue for the
in the name of the people ot this state, upon his own information, or usurpation or
,
_ . . _
f
an office, etc
upon the complaint ot a private party, against any person who usurps,
intrudes into, or unlawfully holds or exercises any public office, civil
or military, or any franchise within this state. And it shall be the
duty of the attorney general to bring the action, whenever he has
reason to believe that any such office or franchise has been usurped,
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intruded into, or unlawfully held or exercised by any person, or when
he is directed to do so by the governor.
Complaint, what Sec. 311. Whenever such action is brought, the attorney gene
to contain.
ral, in addition to the statement of the cause of action, may also set
forth in the complaint the name of the person rightly entitled to the
office, with a statement of his right thereto ; and in such case, upon
proof by affidavit that the defendant has received fees or emoluments
belonging to the office, and by means of his usurpation thereof, an
order may be granted by a judge of the supreme court, or a district
judge, for the arrest of such defendant, and holding him to bail : and
Defendant may thereupon he may be arrested, and held to bail, in the same manner,
be arrested.
and with the same effect, and subject to the same rights and liabilities,
as in other civil actions where the defendant is subject to arrest.
Sec. 312. In every such case, judgment may be rendered upon the
out, how
right of the defendant, and also upon the right of the party, so al
leged to be entitled ; or only upon the right of the defendant, as
justice shall require.
Party found
Sec. 313. If the judgment be rendered upon the right of the per
entitled may
take upon him] son so alleged to be entitled, and the same be in favor of such person,
the execution
of the office.
he shall be entitled, after taking the oath of office, and executing such
official bond as may be required by law, to take upon himself the ex
ecution of the office.
Damage by
Sec. 314. If judgment be rendered upon the right of the person
reason of
usurpation.
so alleged to be entitled, in favor of such person, he may recover, by
action, the damages which he shall have sustained, by reason of the
usurpation of the office by the defendant.
One action mayj
Skc. 315. When several persons claim to be entitled to the same
be brought
against several office or franchise, one action may be brought against all such per
claimants..
sons, in order to try their respective rights to such office or franchise.
Penalty for
Sec. 316. When a defendant, against whom such action has been
usurping office.
brought, is adjudged guilty of usurping or intruding into, or unlaw
fully holding any office, franchise, or privilege, judgment shall be
rendered that such defendant be excluded from the office, franchise,
or privilege, and that he pay the costs of the action. The court may
also, in its discretion, impose upon the defendant a fine not exceeding
five thousand dollars ; which fine, when collected, shall be paid into
the treasury of the state.
CHAPTER VI.
OF ACTION'S AGAINST STEAMEKS, VESSELS, AND BOATS.
Section 317. All steamers, vessels, and boats shall liable :
Liability of
steamers, vessels, 1st. For supplies furnished for their use at the request of their re
and boats.
spective owners, masters, agents, or consignees :
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2d. For services rendered on board at the request of, or contract
■with, their respective owners, masters, agents, or consignees.
3d. For materials furnished in their construction, or repair, or
equipment :
4th. For their wharfage and anchorage within the state :
5th. For non-performance or mal-performance of any contract for
the transportation of persons or property, made by their respective
owners, masters, agents, or consignees.
6th. For injuries committed by them to persons or property : Pro
vided, that the wages of mariners, boatmen, and others employed in
the service of such steamers, vessels, and boats, shall have preference
over all other demands.
Sec. 318. Actions for demands arising upon any of the grounds Action may be
specified in the preceding section, may be brought directly against gtX'tauner"'
such steamers, vessels, or boats.
etc ■
Sec. 319. The complaint shall designate the steamer, vessel, or complaint, wh«t
boat by name, and shall be verified by the oath of the plaintiff, or- to "ste"
some one on his behalf.
Sec. 320. The summons attached to a certified copy of the com- Summons, on
_ .
.
_
.
. whom sei-Ted.
plaint, may bo served on the master, mate, or any person having
charge of th6 steamer, vessel, or boat, against which tho action is
brought.
Sbc. 321. The plaintiff, at the time of issuing the summons, or at Attachment
any time afterwards, may have the steamer, vessel, or boat, against may iMUC'
which the action is brought, with its tackle, apparel, and furniture
attached, as security for the satisfaction of any judgment that may
be recovered therein.
Sec. 322. The clerk of the court shall issue a writ of attachment, Plaintiff to ginundertaking.
on the application of the plaintiff, upon receiving a written under
taking on behalf of the plaintiff, executed by two or more sufficient
sureties, to the effect, that if judgment be rendered in favor of the
steamer, vessel, or boat, as the case may be, he will pay all costs and
damages that may be awarded against him, and all damages which
may be sustained by such steamer, vessel, or boat from the attach
ment, not exceeding the sum specified in the undertaking, which shall
in no case be less than five hundred dollars when the attachment is
issued against a steamer or vessel, or less than two hundred dollars
when issued against a boat. The undertaking shall be accompanied
by an affidavit of each of the sureties, that he is a resident and
freeholder or householder of the county, and worth double the
amount specified in the undertaking over and above all his just debts
and liabilities. The clerk shall file the undertaking and affidavits.
40
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Sec. 323. The writ shall be directed to the sheriff of the county
within which the steamer, vessel, or boat lies, and direct him to at
tach such steamer, vessel, or boat, with its tackle, apparel, and furni
ture, and keep the same in his custody until discharged by due course
of law ; unless the owner, master, agent, or consignee thereof, give
him security by the undertaking of at least two sufficient sureties, in
an amount sufficient to satisfy the demand in suit, which shall be spe
cified in the writ, besides costs ; in which case, to take such under
taking.
Sec. 324. The sheriff to whom the writ is directed and delivered
shall execute the same without delay, and shall, unless the undertak
ing mentioned in the last section be given, attach and keep in his
custody the steamer, vessel, or boat named therein, with its tackle,
apparel, and furniture, until discharged by due course of law ; but
the sheriff shall not be authorized by any such writ to interfere with
the discharge of any merchandise on board of such steamer, vessel,
or boat, nor with the removal of any trunks or other property of pas
sengers, or of the captain, mate, seaman, steward, cook, or other per
sons employed on board.
Sec. 325. The owner, master, agent, or consignee of the steamer,
vessel, or boat, against which the action is brought, may appear and
answer, or plead to the action; and may except to the sufficiency of
the sureties on the undertaking filed on the behalf of the plaintiff',
and may require sureties to justify, as in actions against individuals
upon bail on arrest.
Sec. 326. All proceedings in actions under the provisions of this
chapter shall be conducted in the same manner as in actions against
individuals, except as otherwise herein provided : and in all proceed
ings subsequent to the complaint, the steamer, vessel, or boat may be
designated as defendant.
Sec. 327. After the appearance to the action, of the owner, mas
ter, agent, or consignee, the attachment may, on motion, be dis
charged, in the same manner, and on like terms and conditions, as at
tachments in other cases, subject to the provisions of section three
hundred and twenty-nine.
Sec. 328. If the attachment be not discharged, and a judgment be
recovered in the action in favor of the plaintiff, and an execution be
issued thereon, the sheriff shall sell at public auction, after publica
tion of notice of such sale for ten days, the steamer, vessel, or boat,
with its tackle, apparel, and furniture, or such interest therein as
may be necessary, and shall apply the proceeds of sale, as follows :
1st. When the action is brought for demands other than the wages
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of mariners, boatmen and others employed in the service of the
steamer, vessel, or boat sold, to the payment of the amount of such
wages, as specified in the execution :
'2d. To the payment of the judgment and costs, including his fees,
and,
3d. He shall pay any balance remaining to the owner, master,
agent, or consignee, who may have appeared in the action ; or if
there be no appearance, then into court, subject to the claim of any
party or parties legally entitled thereto.
Sec. 329. Any mariner, boatman, or other person employed in the ProyWon for
.
i ii
-i
claims of person*
service of the steamer, vessel, or boat attached, who may wish to as- employed in
sert his claim for wages against the same, the attachments being issued attached!
for other demands than such wages, shall file an affidavit of his claim,
setting forth the amount and the particular service rendered, with
the clerk of the court ; and thereafter no attachment shall be dis
charged upon filing an undertaking, unless the amount of such claim,
or the amount determined as provided in the next section, be covered
thereby in addition to the other requirements ; and any execution issued
against such steamer, vessel, or boat, upon judgment recovered there^after, shall direct the application of the proceeds of any sale : first,
to the payment of the amount of such claims filed, or the amount
determined, as provided in the next section which the clerk shall in
sert in the writ ; and second, to the payment of the judgment and
costs, and sheriff's fees ; and shall direct the payment of any balance
to the owner, master, agent, or consignee who may have appeared in
the action ; but if no appearance by them be made therein, it shall
direct a deposit of the balance in court.
Sec. 330. If the claim of the mariner, boatman, or other person,
^
filed with the clerk of the court, as provided in the last section, be
not contested within five days after notice of the filing thereof by the
owner, master, agent, or consignee of the steamer, vessel, or boat
against which the claim is filed, it shall be deemed admitted ; but if
contested, the clerk shall endorse upon the affidavit thereof a state
ment that it is contested, and the grounds of the contest ; and shall
immediately thereafter order the matter to a single referee for his
determination, or he may hear the proofs and determine the matter
himself. The judgment of the clerk, or referee, may be received by
the county judge either in term or vacation, immediately after the
same is given, and the judgment of the county judge shall be final.
On the review, the county judge may use the minutes of the proofs
taken by the clerk, or referee, or may take the proofs anew.
Sec. 331 The notice of sale published by the sheriff shall contain Notice of»»io.
*
"
what to contain.
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a statement of the measurement and tonnage of the steamer, vessel,
or boat, and a general description of her condition.
Sec. 332. From orders and judgments under this chapter, an ap
peal may be taken by the owner, master, agent, or consignee, on the
same terms and conditions as appeals in actions against individuals.
TITLE IX.
OF APPEALS IN CIVIL ACTIONS.
CHAPTER I.
APPEALS IN GENERAL.

.lodgment or
're'ricwca.W

Section 333. A judgment or order in a civil action may be revievrcd as prescribed by this title, and not otherwise.

Order made out
Sec. 334. An order made out of court, without notice to the adnotice,
verse party, may be vacated or modified, without notice, by the judge
who made it ; or may be vacated or modified on notice, in the manner
in which other motions are made.
Partie™"r«>'wpeRl' ^EC"^nv Partv aggrieved may appeal in the cases prescribed
■icsignatcd.
jn this title. The party appealing shall be known as the appellant,
and the adverse party as the respondent.
Appeal, in what
Sec. 33G. An appeal may be taken :
1st. From a final judgment in an action, or special proceeding,
commenced in the court in which the judgment is rendered, within
one year after the rendition of the judgment.
2d. From a judgment rendered on an appeal from an inferior
court, within ninety days after the rendition of the judgment.
3d. From an order made at a Bpecial term within sixty days after
the order is made, and entered in the minutes of the clerk.
This section shall not extend to appeals to the district courts from
orders or judgments of the probate courts, but shall extend to judg
ments rendered in the district courts upon such appeals.
Appeal, how
Sec. 337. The appeal shall be made by filing with the clerk of the
court, with whom the judgment or order appealed from is entered, a
notice stating the appeal from the same, or some specific part thereof,
and serving a copy of the notice upon the adverse party or his
attorney.
e»«e may
Sec. 338. When the party who has the right to appeal wishes a
w record?1
statement of the case to be annexed to the record of the judgment or
order, he shall, within twenty days after the enty of such judgment or
order, prepare such statement, which shall contain the grounds upon
which he intends to rely on the appeal, and so much of the evidence
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as may be necessary to explain the grounds, and no more ; and shall
serve a copy thereof upon the adverse party. The respondent may,
within five days thereafter, prepare amendments to the statement, and
serve a copy on the appellant. If such amendments are admitted,
the statement shall be corrected accordingly ; and if not admitted,
the statement and amendments shall be presented to the judge who
tried or heard the case, upon notice of two days to the respondent, and
a true statement shall thereupon be settled by such judge.
Sec. 339. If the party shall omit to make a statement within the Right to make a
time above limited, he shall be deemed to have waived his right there- ed waived,
to ; and when a statement is made and the parties shall omit within
the several times above limited, the one party to propose amendments,
the other to notify an appearance before the judge, they shall re
spectively be deemed, the former to have agreed to the statement as
proposed, and the latter to have agreed to the amendments as pro
posed.
Sec. 340. The several periods of time above limited may be en- SSffi* **
larged, upon good cause shown by the judge before whom the cause
was tried.
Sec. 341. The statement, when settled by the judge, shall be signed g^ed.0"
by him, with his certificate that the same has been allowed and is cor
rect : when the statement is agreed upon by the parties, they or their
attorneys shall sign the same with their certificate that it has been
agreed upon by them, and is correct. In either case, when settled or
agreed upon, it shall be filed with the clerk.
Sec. 342. The clerk shall annex the statement, if the appeal be cam to be
_
t
**
annexed to
from a final judgment, to the judgment roll ; if the appeal be from an record, etc.
order, to such order, or to a copy thereof.
Sec. 343. The provisions of the last five preceding sections shall not Limitation of
,
ii
.
preceding
apply to appeals taken from an order made at a special term upon sections,
affidavits filed ; but such affidavits shall be annexed to the order in the
place of the statement mentioned in those sections.
Sec. 344. Upon an appeal from a judgment, the court may review J'°*p^1coar*
any intermediate order involving the merits, and necessarily affecting
the judgment.
Sec. 345. Upon an appeal from a judgment or order, the appellate The like,
court may reverse, affirm, or modify the judgment or order appealed
from, in the respect mentioned in the notice of appeal, and as to any
or all of the parties ; and may set aside or confirm, or modify any or
all of the proceedings subsequent to or dependent upon such judgment
or order, and may, if necessary or proper, order a new trial. When
the judgment or order is reversed or modified, the appellate court may
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make complete restitution of all property and rights lost by the erro
neous judgment or order, and when it appears to the appellate court
that the appeal was made for delay, it may add to the costs such
damages as may be just.
Sec. 346. On an appeal from a final judgment, the appellant shall
Appellant to
^itui'papCT»COnrt ^urn'B^ ^e court a °°Py °f the notice of appeal, the judgment roll,
and the statement annexed, certified by the clerk to be a correct copy.
On appeal from a judgment rendered on an appeal, or from an or
der made at a special term, the appellant shall furnish the court with
a copy of the notice of appeal, the judgment or order appealed from,
and a copy of the papers used on the hearing of the court below ;
such copies to be certified by the clerk to be correct. If any written
opinion be given on rendering the judgment or making the order in
the court below, a copy shall be furnished. If the appellant fail to
furnish the requisite papers the appeal may be dismissed.
CHAPTER II.
APPEALS TO THE SUPREME COURT FROM THE DISTRICT COURTS, AND TUB
SUPERIOR COURT OF THE CITY OF SAN FRANCISCO.
Appeal from
district courts
and superior
court of San
Pranclaco.

Section. 347. An appeal may be sent to the supreme court from the
district courts, and the superior court of the city of San Francisco,
in the following cases :
1st. From the judgment rendered in an action or special proceed
ing, commenced in those courts, or brought into those courts from
another court :
2d. From an order made at a special term granting or refusing a
new trial, or which affects a substantial right in an action or special
proceeding.
Undertaking
Sec. 348. To render an appeal effectual for any purpose, in any
.'.m ap]>eal.
case, a written undertaking shall be executed on the part of the ap
pellant, by at least two sureties, to the effect that the appellant will
pay all damages and costs which may be awarded against him on
the appeal, not exceeding three hundred dollars ; or that sum shall
be deposited with the clerk, with whom the judgment or order was
entered, to abide the event of the appeal. Such undertaking shall
be filed, or such deposit made with the clerk within five days after
the notice of appeal is filed.
Sec. 349. If the appeal be from a judgment or order directing the
'Undertaking to
stay execution. payment of money, it shall not stay tbe execution of the judgment
or order unless a written undertaking be executed on the part of the
appellant by two or more sureties, stating their places of residence
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and occupation, to the effect that they are bound in double the amount
named in the judgment or order, that if the judgment or order ap
pealed from, or any part thereof be affirmed, the appellant shall pay
the amount directed to be paid by the judgment or order, or the part
of such amount as to which the judgment or order shall be affirmed,
if affirmed only in part ; and all damages and costs which shall be
awarded against the appellant, upon the appeal.
Sec. 350. If the judgment or order appealed from, direct the asdeuv^™'
signment or delivery of documents, or personal property, the execu- ofdoenmenta,
tion of the judgment or older shall not be stayed by appeal, unless
the things required to be assigned or delivered, be placed in the cus
tody of such officer or receiver as the court may appoint ; or unless
an undertaking be entered into, on the part of the appellant, with at
least two sureties, and in such amount as the court or the judge
thereof, or county judge, may direct, to the effect that the appellant
will obey the order of the appellate court upon the appeal.
Sec. 351. If the judgment or order appealed from direct the exe- where execution
cation of a conveyance or other instrument, the execution of the uttrectwi'!*1*0
judgment or order shall not be stayed by the appeal, until the instru
ment is executed and deposited with the clerk, with whom the judg
ment or order is entered, to abide the judgment of the appellate
court.
Sec. 352. If the judgment or order appealed from direct the sale, J^Siton'o™
or delivery of possession of real property, the execution of the same <g"l^r^
shall not be stayed, unless a written undertaking be executed on the
part of the appellant, with two or more sureties, to the effect that
during the possession of such property by the appellant, he will not
commit, or suffer to be committed, any waste thereon, and that if the
judgment be affirmed, ho will pay the value of the use and occupa
tion of the property, from the time of the appeal until the delivery
of possession thereof, pursuant to the judgment or order, not exceed
ing a sum to be fixed by the judge of the court by which the judg
ment was rendered or order made, and which shall be specified in the
undertaking. When the judgment is for the sale of mortgaged premises, or «aie ofmortand the payment of a deficiency arising upon the sale, the undertak- g*ged pTCml8C8ing shall also provide for the payment of such deficiency.
Sec. 353. Whenever an appeal is perfected, as provided by the Effect of appeal,
preceding sections in this chapter, it shall stay all further proceedings
in the court below, upon the judgment or order appealed from, or
upon the matter embraced therein ; but the court below may proceed ^JJJjJJJ"',™
upon any other matter included in the action, and not affected by the
judgment or order appealed from. And the court below may, in ita
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discretion, dispense with, or limit the security required by said sec
tions, when the appellant is an executor, administrator, trustee, or
other person acting in another's right.
Sec. 854. The undertakingo jrprescribed byJ sections three hundred
and forty-eight, three hundred and forty-nine, three hundred and
fifty, and three hundred and fifty-two, may be in one instrument, or
several, at the option of the appellant.
Sec. 355. An undertaking upon an appeal shall be of no effect, unless it be accompanied by tho affidavit of the sureties, that they are
ggQ^ worth double the amount specified therein, over and above all

their just debts and liabilities, exclusive of property exempt from ex
ecution. The adverse party may, however, except to the sufficiency
of the sureties, within five days after the filing of the undertaking ;
Excepting
to
and
and
unless theyJ or other
sureties *iustify' before
justification by
.
, a *judge
.~. of the court
nurctica.
below, or a county judge, or the county clerk, within five days there
after (upon notice to the adverse party,) the appeal shall be regarded
as if no such undertaking had been given.
Effect ofappeal,
Sec. 356. In cases not provided for in sections 349, 350, 351, and
fore provided for. 352, the perfecting of an appeal, by giving the undertaking, and the
justification of the sureties thereon, if required, or making the deposit
mentioned in section 348, shall stay proceedings in the court below
upon the judgment or order appealed from ; except that where it
directs the sale of perishable property, the court below may order the
property to be sold, and the proceeds thereof to be deposited, to
abide the judgment of the appellate court.
Apb£ hitf™*
^EC'
Appeals m
supreme court from a final judgment, and
from a judgment rendered on an appeal, and from an order granting
or refusing a new trial, shall be heard at a general term. Appeals
in all other cases shall be heard at a special term,
judgment on
Sec. 358. When judgment is rendered upon the appeal, it shall be
ror'aned^court certified by the clerk of the supreme court to the clerk with whom
the judgment roll is filed, or the order appealed from is entered. In
cases of appeal from the judgment, the clerk with whom the roll is
filed shall attach the certificate to the judgment roll, and enter a
minute of the judgment of the supreme court on the docket against the
original entry. In cases of appeal from an order, the clerk shall en
ter at length in the records of the court the certificate received, and
minute against the entry of the order appealed from a reference to
the certificate, with a brief statement that such order has been affirm
ed, reversed, or modified, as the case may be by the supreme court, on
appeal.
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CHAPTER IH
APPEALS TO THE DISTRICT COURTS FROM THE COUNTY COURTS.
Section 359. An appeal may be taken to the district courts from Appeals from
the county courts of the county or counties comprising any judicial S^J'jJ'"
district, in the following cases :
^ to Mrt"fa
1st. From a final judgment rendered in an action, or special pro
ceeding commenced therein :
2d. From a judgment rendered on appeal :
3d. From an order granting or refusing a new trial, or which affects
a substantial right in an action or special proceeding. (1)
Sec. 360. Security shall be given upon such appeal, in the same security on
manner and to the same extent as upon an appeal to the supreme lppcah
court, and like justification on the part of the sureties may be re
quired.
Sec. 361. Appeals to the district courts, as provided in this chap- Appeal, where
ter, shall be heard at the special terms of those courts, and shall be 40 heard'
brought on to a hearing at the earliest period practicable.
Sec. 362. The appellant shall furnish the papers to the appellate Appellant to
court, in the same manner as upon an appeal to the supreme court. ,urni,h wnCauses on appeal shall be tried anew in the appellate court. (2)

CHAPTER IV.
APPEALS TO THE DISTRICT COURTS FROM THE PROBATE COURTS.
Section 363. An appeal may be taken from a probate court to the Appeal from
district court of the district in which the probate court is held, in the CfWhit S^'
following cases :
1st. From an order or decree admitting a will to probate, or re
fusing the same :
2d. From an order setting apart property, or making an allowance
for the widow or children :
3d. From an order granting letters testamentary or of administra
tion, or appointing a guardian of an infant, or of an insane person,
or of a person incompetent to manage his property, or refusing to
grant such letters, or to make such appointment, or making such let
ters or appointment.
4th. From an order directing the sale or conveyance of real pro
perty :
(1) Amendments inserted from Stat 1853, page 277.
(2) Amendment inserted from stat. 1853, p. 277.
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5th. From an order or decree by which a debt, claim, legacj, or
distributive share is allowed, or payment thereof directed ; or by
which such allowance or direction is refused :
6th. From an order made on the settlement of an executor, ad
ministrator, or guardian.
Sec. 364. The appeal shall be taken within thirty days after the
order or decree appealed from is entered with the clerk.
Sec. 365. Appeals from the probate courts shall be heard at the
special terms of the district courts, and be brought on at the earliest
period practicable.
CHAPTER V.
APPEALS TO THE COUNTY COURTS FROM JUSTICES' AND RECORDERS' COURTS.

Appeals from
Section. 366. There may be tried anew in the county court,
inland w7°on' judgments in all civil cases rendered by justices', recorders' and maycourts,
ors' courts. (1)
Power of court

Sec. 367. Upon an appeal the court may review all orders affect
ing the judgment, may reverse, affirm, or modify the judgment ap
pealed from ; and may set aside, or confirm, or modify any or all of
the proceedings subsequent to, and dependent upon, such judgment,
and may, if necessary or proper, order a new trial.
TITLE X
MISCELLANEOUS PROCEEDINGS.

Joint debtor may
be summoned to
«how cause why^
bound by judg-

Summons, what
'" ~uu''

AOdnitto
'"'

CHAPTER L
PROCEEDINGS . AGAINST JOINT DEBTORS.
Section 368. When a judgment is recovered against one or more of
* 0
, ,. . .
several persons, jointly indebted upon an obligation, by proceeding,
as provided in section 32, those who were not originally served with
the summons, and did not appear to the action, may be summoned to
show cause why they should not be bound by the judgment, in the
same manner as though they had been originally served with the
summons.
Sec. 369. The summons, as provided in the last section, shall dcscribe the judgment, and requiro the person summoned to show cause
why he should not be bound by it, and shall be served in the same
manner, and returnable within the same time, as the original summons.
It shall not be necessary to file a new complaint.
Sec. 370. The summons should be accompanied by an affidavit of
the plaintiff, his agent, representative, or attorney, that the judgment
(1) Amendment inserted from Stat. 1853, p. 277
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or some part thereof remains unsatisfied ; and shall specify the
amount due thereon.
Sec. 371. Upon such summons the defendant may answer within Answer to
.
. *
. _ ,
summons.
the time specified therein, denying the judgment, or setting up any
defence which may have arisen subsequently ; or he may deny his lia
bility on the obligation upon which the judgment was recovered, ex
cept a discharge from such liability by the statute of limitation.
Sec. 372. If the defendant in his answer deny the judgment, or what to
set up any defence, which may have arisen subsequently, the sum- pleadings,
mons, with the affidavit annexed, and the answer, shall constitute the
written allegations in the case : if he deny his liability on the obli
gation upon which the judgment was recovered, a copy of the original
complaint and judgment, the summons, with the affidavit annexed,
and the answer, shall constitute such written allegations.
Sec. 373. The issues formed may be tried as in other cases ; but i*™**, ho»
...
tried.
when the defendant denies, in his answer, any liability on the obliga
tion upon which the judgment was rendered, if a verdict be found
against him, it shall be for the amount remaining unsatisfied on such
original judgment, with interest thereon.
CHAPTER IX
CONFESSION OF JUDGMENT WITHOUT ACTION.
Section 374. A judgment by confession may be entered without Je"j5jJ,']J|a ™*T
action, either for money due, or to become due, or to secure any per- confession,
son against contingent liability on behalf of the defendant, or both,
in the manner prescribed by this chapter.
Sec. 375. A statement in writing shall be made, signed by the dc- ^^"JJJJ* wh"
fendant, and verified by his oath to the following effect :
1st. It shall authorize the entry of judgment for a specified sum :
2d. If it be for money due, or to become due, it shall state con
cisely the facts out of which it arose, and shall show that the sum
confessed therefor is justly due, or to become due :
3d. If it be for the purpose of securing the plaintiff against a con
tingent liability, it shall state concisely the facts constituting the lia
bility, and shall show that the sum confessed therefor does not exceed
the same.
Sec. 376. The statement shall be filed with the clerk of the county sut<wnt to
/ be filed.
in which the judgment is to be entered, who shall endorse upon it,
and enter in the judgment book a judgment of such court, for the
amount confessed, with ten dollars costs. The statement and affida
vit, with the judgment endorsed, shall thereupon become the judgment
roll.
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CHAPTER III.
SUBMITTING A CONTROVERSY WITHOUT ACTION.
Controversy may Section 377. Parties to a question in difference, which might be
be submitted
.
..
and decided
the subject ot a civil action, may, without action, agree upon a case
containing the facts upon which the controversy depends, and present
a submission of the same to any court which should have jurisdic
tion, if an action had been brought. But it must appear, by affida
vit, that the controversy is real, and the proceedings in good faith, to
determine the rights of the parties. The court shall thereupon hear
and determine the case, and render judgment thereon, as if an action
were depending.
judgment, how
Sec. 378. Judgment shall be entered in the judgment book, as in
entered.
other cases, but without costs, for any proceeding prior to the trial.
The case, the submission, and a copy of the judgment shall consti
tute the judgment roll,
judgment,
how
mayJ be enforced in the same manner as if
enforced.
. Sec. 379. The Jjudgment
a
it had been rendered in an action, and shall be in the same manner
subject to appeal.
CHAPTER TV.
OP ARBITRATIONS.
Controversy
Section. 380. Persons capable
of contracting may
be
submittedmny
to
r
i submit
• i to arbitraarbitration.
tion any controversy which might be the subject of a civil action be
tween them, except a question of title to real property in fee or for
life. This qualification shall not include questions relating merely
to the partition or boundaries of real property.
submission to be Sec. 381. The submission to arbitration shall be in writing, and
in writing.
may be to one or more persons.
Submission may
Sec. 382. It maybe stipulated in the submission, that it be entered
order"of court. as an order of the county court, or of the district court, for which
purpose it shall be filed with the clerk of the county where the par
ties, or one of them, reside. The clerk shall, thereupon, enter in his
register of actions a note of the submission, with the names of the par
ties, the names of the arbitrators, the date of the submission, when filed,
and the time limited by the submission, if any, within which the
award shall be made. When so entered, the submission shall not be
revoked without the consent of both parties. The arbitrators may be
compelled by the court to make an award, and the award may be en
forced by the court, in the same manner as a judgment. If the sub
mission be not made an order of the court, it may be revoked at any
time before the award is made.
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Sec. 383. Arbitrators shall have power to appoint a titae and Power of
place for hearing, to adjourn from time to time, to administer oaths
to witnesses, to hear the allegations and evidence of the parties, and
to make an award thereon.
Sec. 384. All the arbitrators shall meet and act together during the aii the arbitrainvestigation ; but when met, a majority may determine any question, Tobe"
Before acting, they shall be sworn before an officer authorized to ad
minister oaths, faithfully and fairly to hear and examine the allega
tions and evidence of the parties, in relation to the matters in con
troversy, and to make a just award according to their understand
ingSec. 385. The award shall be in writing, signed by the arbitrators, Award, how
or a majority of them, and delivered to the parties. "When the submis- m>de'
sion is made an order of the court, the award shall be filed with the
clerk, and a note thereof made in his register. After the expiration
of five days from the filing of the award, upon the application of a
party, and on filing an affidavit, showing that notice of filing the
award has been served on the adverse party or his attorney, at least
four days prior to such application, and that no order staying the en
try of judgment has been served, the award shall be entered by the
clerk in the judgment book, and shall thereupon have the effect of a
judgment.
Sec. 386. The court, on motion, may vacate the award upon either Vacating award
of the following grounds, and may order a new hearing before the
same arbitrators, or not, in its discretion :
1st. That it was procured by corruption or fraud :
2d. That the arbitrators were guilty of misconduct or committed
gross error in refusing, on cause shown, to postpone the hearing, or
in refusing to hear pertinent evidence, or otherwise acted improperly,
in a manner by which the rights of the party were prejudiced :
3d. That the arbitrators exceeded their powers in making their award;
or that they refused, or improperly omitted, to consider a part of the
matters submitted to them ; or that the award is indefinite, or cannot
be performed.
Sec. 387. The court may, on motion, modify or correct the award, when «mri
.
may modify or
Where it appears .
correct award.
1st. That there was a miscalculation in figures, upon which it was
made, or that there is a mistake in the description of some person or
property therein :
2d. When a part of the award is upon matters not submitted, which
part can be separated from other parts, and does not affect the decis
ion on the matter submitted :
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3d. When the award, though imperfect in form, could have been
amended if it had been a verdict, or the imperfection disregarded.
Sec. 388. The decision upon the motion shall be subject to appeal
in the same manner as an order which is subject to appeal in a civil
action ; but the judgment entered before a motion is made 3hall not
be subject to appeal.
Sec. 389. If a submission to arbitration be revoked, and an action
be brought therefor, the amount to be recovered shall only be the costs
and damages sustained in preparing for and attending the arbitration.
CHAPTER V.
OFFER OF THE DEFENDANT TO COMPKOMISE THE WHOLE OB A PABT OF
AN ACTION.

Offer of
eomproi
and pi

Section 390. The defendant may, at any time before the trial or
judgment, serve upon the plaintiff an offer to allow judgment to be
taken against him, for the sum or property, or to the effect therein
specified. If the plaintiff accept the offer, and give notice thereof
within five days, he may file the summons, complaint, and offer, with
an affidavit of notice of acceptance, and the clerk shall thereupon en
ter judgment accordingly. If the notice of acceptance be not given,
the offer shall be deemed withdrawn, and shall not be given in evi
dence ; and if the plaintiff fail to obtain a more favorable judgment,
he shall not recover costs, but shall pay the defendant's costs, from
the time of the offer.
TITLE XI.
OF WITNESSES, AND OF THE MANNER OF OBTAINING EVIDENCE.
CHAPTER L
OF WITNESSES.

Who may be a

Section 391. All persons, without exception, otherwise than as
specified in this chapter, may be witnesses in any action or proceeding.
Interest or
Sec. 392. No person offered as a witness shall be excluded by rea
religious belief
not to disqualify. son of his interest in the event of the action or proceeding ; nor on
account of opinions on matters of religious belief.
Last section not
apply to party Sec. 393. The provision of the last section that no person shall
to ap
to acttlon.
be excluded by reason of his interest in the event of an action or pro
ceeding, shall not apply to a party in such a proceeding, nor to any
person for whose immediate benefit it is prosecuted or defended. The
examination of such party or person shall be taken as provided in
chapter third of this title.

COMPILED LAWS OF CALIFORNIA.

591

Sec. 394. The following persons shall not be witnesses :
may not
1st. Those who are of unsound mind at the time of their produc
tion for examination :
2d. Children under ten years of age, who appear incapable of re
ceiving just impressions of the facts respecting which they are exam
ined, or of relating them truly ; and,
3d. Indians, or persons having one fourth or more of Indian blood,
in an action or proceeding to which a white person is a party :
4th. Negroes, or persons having one half or more negro blood, in
an action or proceeding to which a white person is a party.
Sec. 395. A husband shall not be a witness for or against his wife, Husband and
nor a wife a witness for or against her husband ; nor can either, dur
ing the marriage, or afterwards, be, without the consent of the other,
examined as to any communication made by one to the other during
the marriage. But this exception shall not apply to an action or
proceeding by one against the other.
Sec. 396. An attorney or counsellor shall not, without the con- Attorney or
sent of his client, be examined as a witness as [to] any communica- coaMeUortion made by the client to him, or his advice given thereon, in the
course of professional employment.
Sec. 397. A clergyman or priest shall not, without the consent of ^J^ff1"11 01
the person making the confession, be examined as a witness as to any
confession made to him in his professional character, in the course of
discipline enjoined by the church to which he belongs.
Sec. 398. A licensed physician or surgeon shall not, without the Physician or
consent of his patient, be examined as a witness, as to any informa
tion acquired in attending the patient, which was necessary to enable
him to prescribe or act for the patient.
Sec. 399. A public officer shall not be examined as a witness as to Public officer,
communications made to him in official confidence, when the public
interest would suffer by the disclosure.
Sec. 400. The judge himself, or any juror, may be called as a wit- Judge or juror,
ness by either party ; but in such case it shall be in the discretion of
the court or judge to order the trial to be postponed or suspended,
and to take place before another judge or jury.
Sec. 401. When a witness does not understand and speak the Eng- interpreter,
lish language, an interpreter shall be sworn to interpret for him.
CHAPTER IX
MANNER OF COMPELLING THE ATTENDANCE OF WITNESSES, AND THEIfi
EIGHTS AND DUTIES.
Section 402. A subpeona may require not only the personal attend- what a subptcna
ance of the person to whom it is directed at a particular time and m*y
"
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Subpcena, when

Subpoena, how

Service ofsubpccna on person
concealed.

Parties present
in court may
be required
to testify.
Witness to
attend pursuant
to subpoena.

When witness
must answer.
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place, to testify as a witness, but may also require him to bring with
him any books, documents, or other things under his control. No
witnesses shall be required to attend before any court, judge, justice,
or other officer, out of the county in which he resides.
Sec. 403. The subpoena shall be issued as follows :
1st. To require attendance before a court, or at the trial of an issue
therein, it shall be issued in the name and under the seal of the court
before which the attendance is required, or in which the issue is
pending :
2d. To require attendance out of court before a judge, justice, or
other officer, authorized to administer oaths, or take testimony in any
matter, under the laws of this state ; it shall be issued by the judge,
justice, or other officer before whom the attendance is required :
3d. To require attendance before a commissioner appointed to take
testimony by a court of any other state or county, it may be issued
by any judge or justice of the peace, in places within their respective
jurisdictions.
Sec. 404. The service of a subpoena shall be made by showing the
original, and delivering a copy, or a ticket containing its substance,
to the witness personally, giving or offering to him at the same time,
if demanded by him, the fees to which he is entitled for travel to and
from the place designated, and one day's attendance there. Such ser
vice may be made by any person.
Sec. 405. If a witness be concealed in a building or vessel, so as
to prevent the service of a subpoena upon him, any court or judge, or
any officer issuing the subpoena, may, upon proof by affidavit of the
concealment and of the materiality of the witness, make an order that
the sheriff of the county serve the subpoena ; and the sheriff shall
serve it accordingly, and for that purpose may break into the build
ing or vessel where the witness is concealed.
Sec. 406. A person present in court, or before a judicial officer,
may be required to testify, in the same manner as if he were in at
tendance upon a subpoena issued by such court or officer.
Sec. 407. It shall be the duty of a witness, duly served with a sub
poena, to attend at the time appointed, with any papers under his con
trol required by the subpoena, to answer all pertinent and leg*1'
questions ; and, unless sooner discharged, to remain till the testimony
is closed.
Sec. 408. A witness shall answer questions legal and pertinent to
the matter in issue, though his answer may establish a claim again8'
himself; but he need not give an answer which will have a tendency
to subject him to punishment for a felony ; nor need give an answer
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which will have a direct tendency to degrade his character, unless it
be to the very fact in issue, or to a fact from which the fact at issue
would be presumed. But a witness shall answer as to the fact of his
previous conviction for felony.
Sec. 409. Disobedience to a subpoena, or a refusal to be sworn, or Dinobeying
. ..
„. ,
. .
, nubpeena, or
to answer as a witness, or to subscribe an affidavit or deposition when refusing to be
...
sworn, or
required, may be punished as a contempt by the court, or officer issu- contempt,
ing the supboena, or requiring the witness to be sworn ; and if the
witness be a party, his complaint may be dismissed, or his answer
stricken out.
Sec. 410. A witness disobeying a subpoena shall also forfeit to the Penalty for
,
disobeying
party aggrieved the sum of one hundred dollars, and all damages subpoena,
which he may sustain by the failure of the witness to attend ; which
forfeiture and damages may be recovered in a civil action.
Sec. 411. In case of failure of a witness to attend, the court or witness failing
to attend may
officer issuing the subpoena, upon proof of the service thereof and of •» arrested,
the failure of the witness, may issue a warrant to the sheriff of the
county to arrest the witness and bring him before the court or officer
where his attendance was required.
Sec. 412. If the witness be a prisoner, confined in a jail or prison Examination of
within this state, for any other cause than a sentence for felony, an in jail,
order for his examination in the prison upon deposition, or for his
temporary removal and production before a court or officer for the
purpose of being orally examined, may be made, as follows :
1st. By 'the court itself, in which the action or special proceeding
is pending:
2d. By a judge of the supreme court, district court, or county
judge of the county where the action or proceeding is pending, if
before a judge or other person out of court.
Sec. 413. Such order can onlyJ be made upon
affidavit, showing the examination,
Order for such
1
nature of the action or proceeding, the testimony expected from the tow made,
witness, and its materiality.
Sec. 414. If the witness be imprisoned
in the county where the Examination,
r
how to U taken.
action or proceeding is pending, and for a cause other than a sentence
for felony, his production may be required. In all other cases, his
examination, when allowed, shall be taken upon deposition.
Sec. 415. Every person who has been in good faith served with a sub- JJ^JJ
poena to attend as a witness before a court, judge, commissioner, re
feree, or other person, in a case where the disobedience of the witness
may be punished as a contempt, shall be exonerated from arrest, in a
civil action, while going to the place of attendance, necessarily re
maining there, and returning therefrom.
50«

504
Arrwt of a
i to be
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Sec. 416. The arrest of a witness contrary to the last section shall
be void ; but an officer shall not be liable to the party for making the
arrest in ignorance of the facts creating the exoneration, but shall be
liable for any subsequent detention of the party, if such party claim
the exemption and make an affidavit stating:
1st. That he has been served with a subpoena to attend as a wit
ness before a court, officer, or other person ; specifying the same, the
place of attendance, and the action or proceeding in which the
subpoena was issued ; and,
2d. That he has not been thus served by his own procurement with
the intention of avoiding an arrest :
3d. That he is at the time going to the place of attendance, or re
turning therefrom, or remaining there in obedience to the subpoena.
The affidavit may be taken by the officer, and shall exonerate him
from liability for discharging the witness when arrested.

CHATTER m.
OF THE EXAMINATION OF PARTIES TO AN ACTION OR PROCEEDING, AND
OF PERSONS FOR WHOSE IMMEDIATE BENEFIT SUCH ACTION OR PRO
CEEDING IS PROSECUTED OR DEFENDED.
No action to
Section 417. No action to obtain a discovery under oath, in aid of
obtain a diacoTery allowed.
the prosecution or defence of another action or proceeding, shall be
allowed, nor shall any examination of a party be had on behalf of
the adverse party, except in the manner prescribed by this chapter.
Sec. 418. A party to an action or proceeding may be examined as
Party to
action may be
a witness, at the instance of the adverse party, or of any one of sev
eral adverse parties ; and for that purpose may be compelled, in the
same manner, and subject to the same rules of examination as any
other witness, to testify at the trial, and he may be examined on a
commission.
Testimony of
Sec. 419. The examination of a party, thus taken, may be rebut
party may be
rebutted.
ted by adverse testimony.
Penalty on party Sec. 420. If a party refuse to attend and testify at the trial, or to
to action refining .,.,..,„
. ,
. .
,
. ,
to testify.
give his deposition before trial, or upon a commission when required,
his complaint, answer, or reply may be stricken out, and judgment
be taken against him ; and he may be also, in the discretion of the
court, proceeded against as in other cases for a contempt,
when party may Sec. 421. A party examined by an adverse party, as in this chaphL'o^behlJi ter provided, may be examined on his own behalf in respect to any
matter pertinent to the issue. But if he testify to any new matter
not responsive to the inquiries put to him by the adverse party, or
necessary to explain or qualify his answer thereto ; or to discharge,
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when his answer would charge himself, such adverse party may offer
himself as a witness on his own behalf in respect to such new mat
ter ; and shall be so received.
Sec. 422. A person for whose immediate benefit the action is pros- Examination of
*
*
party for whose
ecuted or defended, though not a party to the action, may be examin- benefit action is
,
.
. ,
, i.
»
,
prosecuted, etc.
ed as a witness, in the same manner, and subject to the same rules of
examination, as if he were named as a party.
Sec. 423. A party may be examined on the part of his co-plain- ^^°uff°"rof
tiff or a co-defendant ; but the examination thus taken shall not be co-defendant,
used on behalf of the party examined, except as against the examin
ing party.
CHAPTER IV.
ON AFFIDAVITS.
Section 424. An affidavit to be used before anyJ court,
Affidavits,
.
Jjudge,
B or whom
to bebefore
officer of this state, may be taken before any judge or clerk taken,
of any court, or any justice of the peace, or notary public in this
state.
Sec. 425. An affidavit taken in another state of the United States, Affidavits taken
.
in i
iin
out of state.
to be used in this state, shall be taken before a commissioner ap
pointed by the governor of this state to take affidavits and deposi
tions in such other state, or before any judge of a court of record
having a seal.
Sec. 426. An affidavit taken in a foreign country to be used in f^^^m
this state, shall be taken before an ambassador, minister, or consul of country,
the United States, or before any judge of a court of record having a
seal in such foreign country.
Sec. 427. When an affidavit is taken before a judge of a court in ^^"^'ken
another state, or in a foreign country, the genuineness of the signa- out of state,
ture of the judge, the existence of the court, and the fact that such
judge is a member thereof, shall be certified by the clerk of the court
under the seal thereof.
CHAPTER V.
OF DEPOSITIONS TAKEN IN THIS STATE.
Section 428. , The
state may
be may
whenI*6testimony
...
, ,testimony
■
. of a witness. in this
ni
.«
token by
taken by deposition in an action at any time alter the service of deposition,
the summons or the appearance of the defendant ; and in a special
proceeding, after a question of fact has arisen therein, in the follow
ing cases :

506

COMPILED LAWS OF CALIFORNIA.

1st. When the witness is a party to the action or proceeding, or
a person for whose immediate benefit the action or proceeding is pros
ecuted or defended :
2d. When the witness resides out of the county in which his testi
mony is to be used :
3d. When the witness is about to leave the county where the ac
tion is to be tried, and will probably continue absent when the testi
mony is required :
4th. When the witness, otherwise liable to attend the trial, is ne
vertheless too infirm to attend.
Ske"JpitiSS7 ^EC"
Either party may have the deposition taken of a witon giving notice, ness in this state, before any judge or clerk, or any justice of the
peace, or notary public in this state, on serving upon the adverse par
ty previous notice of the time and place of examination, together
with a copy of an affidavit, showing that the case is one mentioned in
the last section. Such notice shall be at least five days, and in ad
dition one day for every twenty-five miles of the distance of the
place of examination from the residence of the person to whom
the notice is given, unless for a cause shown, a judge, by or
der, prescribe a shorter time. When a shorter time is pre
scribed, a copy of the order shall be served with the notice.
Either party
Sec. 430. Either party may attend such examination and put
'xaminaUon.
such questions, direct and cross, as may be proper. The deposition,
taken, etc '
when completed, shall be carefully read to the witness and corrected
by him in any particular, if desired ; it shall then be subscribed by
the witness, certified by the judge or officer taking the deposition, in
closed in an envelope or wrapper, sealed, and directed to the clerk of
the court in which the action is pending, or to such person as the
parties in writing may agree upon, and cither delivered by the judge
or officer to the clerk or such person, or transmitted through the mail,
or by some safe private opportunity ; and thereupon such deposition
may be used by either party upon the trial, or other proceeding,
against any party giving or receiving the notice, subject to all legal
exceptions. But if the parties attend at the examination, no objection
to the form of an interrogatory shall be made at the trial, unless the
same was stated at the time of the examination. If the deposition
be taken by the reason of the absence or intended absence from the
county of the witness, or because he is too infirm to attend, proof by
affidavit or oral testimony shall be made at the trial that the witness
continues absent or infirm, to the best of the deponent's knowledge or
belief. The deposition thus taken may be also read in case of the
death of the witness.
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Sec. 431. When a deposition has been once taken, it may be read Deposition, When
*
it may be read.
in any stage of the same action or proceeding by either party, and
shall then be deemed the evidence of the party reading it.
CHAPTER VL
OF DEPOSITIONS TAKEN OUT OF THIS STATU.
Section 432. The testimony of a witness out of the state may be Deposition of
/
t
*
witness out of
taken by deposition in an action at any time after the service of the state,
summons or the appearance of the defendant ; and in a special pro
ceeding, at any time after a question of fact has arisen therein.
Sec. 433. The deposition of a witness out of this state shall be Deposition to
taken upon commission issued from the court, under the seal of the commission,
court, upon an order of the judge, or court, or county judge, on the
application of either party, upon five days' previous notice to the
other. It shall be issued to a person agreed upon by the parties, or
if they do not agree, to any judge or justice of the peace selected by
the oflicer granting the commission, or to a commissioner appointed
by the governor of this state to take affidavits and depositions in
other states.
Sec. 434. Such proper interrogatories, direct and cross, as the ^JJj|atories,
respective parties may prepare, to be settled if the parties disagree
as to their form, by the judge or officer granting the order for the
commission, at a day fixed in the order, may be annexed to the com
mission ; or when the parties agree to that mode, the examination
may be without written interrogatories.
Sec. 435. The commission shall authorize the commissioner to ad- Authority of
minister an oath to the witness, and to take his deposition in answer commUaionel8to the interrogatories, or when the examination is to be without in
terrogatories, in respect to the question in dispute; and to certify the
deposition to the court, in a sealed envelope directed to the clerk or
other person designated or agreed upon, and forwarded to him by mail
or other usual channel of conveyance.
Sec. 436. A trial, or other proceeding, shall not be postponed by Non-return of
_
. .
.
..
. . P commission,
reason ot a commission not returned, except upon evidence satistac- when not to
tory to the court that the testimony of the witness is necessary, and stay
that proper diligence has been used to obtain it.
CHAPTER VII.
OF PEOCEEDINGS TO PERPETUATE TESTIMONY.
Section 437. The testimony of a witness may be taken and per- j^JJJ^J,™^
petuated, as provided in this chapter.
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obWnTordor to
^EC"
""^ aPP^can* 8hau produce to a district judge, or to a
perpetuate.
county judge, an affidavit stating :
1st. That the applicant expects to be a party to an action, in a
court of this state :
2d. That the testimony of a witness residing in this state, whose
place of residence is stated, is necessary to the prosecution or de
fence of such action ; and generally the facta expected to be proved :
3d. That the party named who is expected to be adverse to the ap
plicant resides or is at the time in this state. The judge may, there
upon, in his discretion, make an order allowing the examination, and
prescribing how long before the examination the order and notice of
the time and place thereof shall be served.
when deposition Sec. 439. Upon proof of personal service upon the person who is
may
en. expecte(l to be the adverse party of the order, copy of the affidavit,
and of a notice that the examination will be taken before a district
judge, or county judge of the county wherein the witness resides, or
may be at a specified time and place ; such judge may take the de
position of the witness, and the examination may, if necessary, be
adjourned from time to time.
Examination,
Sec. 440. The examination shall be by question and answer, unless
how conducted,
etc..
the parties otherwise agree. The deposition, when completed, shall
be carefully read to and subscribed by the witness, then certified by
the judge, and immediately thereafter filed in the office of the clerk
of the county where it was taken ; together with the order for the
examination of the witness, the affidavit on which the same was
granted, and the affidavit of service of the affidavit, order or no
tice.
Evidence of
Sec. 441. The affidavits filed with the deposition, or a certified
tX'provisione. copy thereof, shall be primary evidence of the facts stated therein, to
show compliance with the provisions of this chapter,
when deposition Sec. 442. If a trial be had between the persons named in the affithcftriai?*'*1 °n davit as parties expectant, or their successors in interest, upon proof
of the death or insanity of the witness, or of his inability to attend
the trial by reason of age, sickness, or settled infirmity, the deposition
or a certified copy thereof may be used by either party subject to all
legal objections. But if the parties attend at the examination no ob
jection to the form of an interrogatory shall be made at the trial, un
less the same was stated at the time of the examination.
CHAPTER VIII.
ADMINISTRATION OP OATHS AND AFFIRMATIONS.
who may
Seotion 443. Every court of this state, every judge or clerk of any
^d'afflmaSinsI court, every justice of the peace, and every notary public, and every
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officer authorized to take testimony or to decide upon evidence iu anyproceeding, shall have power to administer oaths or affirmations.
Sec. 444. When a person is sworn who believes in any other than
cj^Jjjan.
the christian religion, he may be sworn according to the peculiar cere
monies of his religion, if there be any such.
Sec. 445. Any witness who desires it may, at his option, instead of ^""^j™'
taking an oath, make his solemn affirmation or declaration, by assenting, of <xitbwhen addressed, in the following form : " You do solemnly affirm, that
the evidence you shall give in this issue (or matter), pending between
and
, shall be the truth, the whole truth, and nothing
but the truth." Assent to this affirmation shall be made by the
answer, " I do." A false affirmation or declaration shall be deemed ™'X?u™d tl0n
perjury, equally with a false oath.
perjury.
CHAPTER IX
INSPECTION OF DOCUMENTS, AND MISCELLANEOUS PEOVISIONS AS TO
RECORDS AND WRITINGS.
Section 446. Any court in which an action is pending, or a judge £^tf°0rn of
thereof, or a county judge, may, upon notice, order either party to JjJJ^ be'roiide.
give to the other within a specified time an inspection and copy, or
permission to take a copy of any book, document, or paper in his pos
session, or under his control, containing evidence relating to the merits
of the action, or the defence therein. If compliance with the order
be refused, the court may exclude the book, document, or paper, from
being given in evidence ; or if wanted as evidence by the party apply
ing, may direct the jury to presume it to be such as he alleges it to
be ; and the court may also punish the party refusing, for a contempt.
This section shall not be construed to prevent a party from compelling
another to produce books, papers, or documents, when he is examined
as a witness.
Sec. 447. There shall be no evidence of the contents of a writing, Evidence of the
° contents ofa
other than the writing itself, except in the following cases :
writing.
1st. When the original has been lost or destroyed ; in which case
proof of the loss or destruction shall first be made :
2d. When the original is in the possession of the party against
whom the evidenee is offered, and he fails to produce it after reason
able notice :
3d. When the original is a record or other document, in the cus
tody of a public officer :
4th. When the original has been recorded, and a certified copy of
the record is made evidence by statute :
5th. When the original consists of numerous accounts or other
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documents, which cannot be examined in court without great loss of
time, and the evidence sought from them is only the general result of
the whole.
When alterations Sec. 448. The party producing a writing as genuine, which has
In written instru
ment must be b cen altered, or appears to have been altered, after its execution, in a
accounted for. part material to the question in dispute, and such alteration is not
noted on the writing, shall account for the appearance or altera
tion. He may show that the alteration was made by another, with
out his concurrence, or was made with the consent of the parties af
fected by it, or otherwise properly or innocently made. If he do
that, he may give the writing in evidence, but not otherwise.
Judicial records
Sec. 449. A judicial record of this state, or of the United States,
of this state or
the U. S., how may be proved by the production of the original, or a copy thereof,
proyed.
certified by the clerk, or other person having the legal custody there
of, under the seal of the court, to be a true copy of such record.
Judicial records
Sec. 450. A judicial record of a sister state may be proved by the
of a siBter state,
how proved.
production of a copy thereof, certified by the clerk or legal keeper of
the record under the seal of the court, to be a true copy of such re
cord, together with the certificate of a judge of the court, that the
person making the certificate is the clerk of the court, or legal keeper
of the record, and in either case that the signature is genuine, and
the certificate in due form.
Sec. 451. A judicial record of a foreign country maybe proved by
Judicial records
ofa foreign
the
production of a copy thereof, certified by the clerk, with the seal
country, how
proved.
of the court annexed, if there be a clerk and seal ; or by the legal
keeper of the record with the seal of his office annexed, if there be a
seal, to be a true copy of such record : together with a certificate of
a judge of the court, that the person making the certificate is the
clerk of the court, or the legal keeper of the record, and in either case,
that the signature is genuine, and the certificate in due form ; and
also together with the certificate of the minister or ambassador of the
United States or of a consul of the United States, in such foreign
country, that there is such a court, specifying generally the nature of
its jurisdiction, and verifying the signature of the judge and clerk,
or other legal keeper of the record.
Sec. 452. A copy of the judicial record of a foreign country shall
The like.
also be admissible in evidence upon proof :
1st. That the copy offered has been compared by the witness with
the original, and is an exact transcript of the whole of it :
2d. That such original was in the custody of the clerk of the court,
or other legal keeper of the same : and,
3d. That the copy is duly attested by a seal, which is proved to be
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the seal of the court where the record remains, if it be the record of
a court ; or if there be no such seal, or if it be not a record of a court,
by the signature of the legal keeper of the original.
Sec. 453. Printed copies in volumes of statutes, code, or other Written law* of
*
other states, etc.,
written law, enacted by any other state, or territory, or foreign gov- how proved,
ernment, purporting or proved to have been published by the author
ity thereof, or proved to be commonly admitted as evidence of the
existing law, in the courts and judicial tribunals of such state, terri
tory, or government, shall be admitted by the courts and officers of
this state, on all occasions, as presumptive evidence of such laws.
Sec. 454. A seal of a court or *public office,a when required
to any* How
«»' m»j
A
be impressed.
writ or process, or proceeding, or to authenticate a copy of any rec
ord or document, may be impressed with wax, wafer, or any other
substance, and then attached to the writ, process, or proceeding, or
to the copy of the record or document, or it may be impressed on the
paper alone.
TITLE XII.
OF TOE WRIT OF CERTIORARI AND OF MANDAMUS.
CHAPTER I.
TUE WRIT OF CERTIORARI, OR REVIEW.
Section 455. The writ of certiorari may be denominated the writ Certiorari, how
.
denominated.
of review.
Sec. 45G. This writ may be granted on application by any court wben granted,
of this state, except a justice's, or recorder's, or mayor's court; the
•writ shall be granted in all cases when an inferior tribunal, board or
officer, exercising judicial functions, has exceeded the jurisdiction of
such tribunal, board or officer ; and there is no appeal, nor, in the
judgment of the court, any plain, speedy, and adequate remedy.
Sec. 457. The application shall be made on affidavit by the party Application
beneficially interested, and the court may require a notice ofthe appli- made. '
cation to be given to the adverse party, or may grant an order to show
cause why it should not be allowed, or may grant the writ without
notice.
Sec. 458. The writ may be directed to the inferior tribunal, board How directed,
or officer, or to any other person having the custody of the record or
proceedings to be certified. When directed to a tribunal, the
clerk, if there be one, shall return the writ with the transcript re
quired.
Sec. 459. The writ of review shall command the party to whom it Form of writ
is directed to certify fully to the court issuing the writ, at a specified
.01
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time and place, and annex to the writ a transcript of the record and
proceedings (describing or referring to them, with convenient certain
ty), that the same may be reviewed by the court ; and requiring the
party in the mean time to desist from further proceedings in the mat
ter to be reviewed.
Thciikc.
Sec. 460. If a stay of proceedings be not intended, the words re
quiring the stay shall be omitted from the writ ; these words may be
inserted or omitted in the sound discretion of the court ; but if omit
ted, the power of the inferior court or officer shall not be suspended,
nor the proceedings stayed.
How served.
gEC, 461. The writ shall be served in the same manner as a sum
mons in civil action, except when otherwise expressly directed by the
court.
How f»r review
Sec. 462. The review upon this writ shall not be extended further
to cstLmi.
^ determine whether the inferior tribunal, board, or officer has
regularly pursued the authority of such tribunal, board, or officer.
Defective return. Sec. 463. If the return to the writ be defective, the court may orjudgmcnt on der a further return to be made. When a full return has been made,
return.
the court shall proceed to hear the parties, or such of them as may
attend for that purpose, and may thereupon give judgment, either
affirming, or annulling, or modifying the proceedings below.
StSuS ^ec. 4(>'*- ^ C0PV of tne judgment, signed by the clerk, shall be
to court below, transmitted to the inferior tribunal, board, or officer having the cus
tody of the record or proceeding certified up.
Judgment roil.
Sec. 465. A copy of the judgment, signed by the clerk, entered
upon, or attached to, the writ and return, shall constitute the judg
ment roll. If the proceeding be had in any other than the supreme
Appeal from
court, an appeal may be taken from the judgment in the same man
judgment.
ner, and upon the same terms, as from a judgment in a civil action.
CHArTER n.
THE WRIT OF MANDATE, OR MANDAMUS.
Mandamus how
Section 466. The writ of mandamus may be denominated the writ
denominated. Qf mandate.
when it may
'

Sec. 467. It may be issued by any court in this state, except a
justice's, recorder's, or mayor's court, to any inferior tribunal, corpor
ation, board, or person, to compel the performance of an act, which
the law specially enjoins, as a duty resulting from an office, trust, or
station ; or to compel the admission of a party to the use and enjoy
ment of a right, or office to which he is entitled, and from which he
is unlawfully precluded by such inferior tribunal, corporation, board,
or person.
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Sec. 468. This writ shall be issued in all cases where there is The like,
not a plain, speedy, and adequate remedy, in the ordinary course of
law. It shall be issued upon affidavit, on the application of the par
ty beneficially interested.
Sec. 469. The writ shall be either alternative or *peremptory;
To be citheror
. x * the alternative
alternative writ shall state generally the allegation against the party peremptory.
What to state.
to whom it is directed, and command such party, immediately alter
the receipt of the writ, or at some other specified time, to do the act
required to be performed, or to show cause before the court, at a spe
cified time and place, why he has not done so. The peremptory writ
shall be in a similar form, except that the words requiring the party
to show cause why he has not done as commanded shall be omitted^
and a return day shall be inserted.
Sec. 470. When the application to the court is made without notice when alternative
to the adverse party, and the writ be allowed, the alternative shall be peremptory writ
first issued ; but if the application be upon due notice, and the writ instance,
be allowed, the peremptory may be issued in the first instance. The
notice of the application, when given, shall be at least ten days. The
writ shall not be granted by default. The case shall be heard by the
court, whether the adverse party appear or not.
Sec. 471. On the return day of the alternative, or the day on which Showing tame
*
'
»
by answer
the application of the writ is noticed, or such further day as the court u^'1^*""11""
majr allow, the party ou whom the writ or notice nliull have been
served may show cause by answer under oath, made in the same man
ner as an answer to a complaint in a civil action.
Sec. 472. If an answer be made, which raises a question as to a Questions of
matter of fact essential to the determination of the motion, and affect- answer, how
ing the substantial rights of the parties, and upon the supposed truth di,posed of'
of the allegation of which the application for the writ is based, the
court may, in its discretion, order the question to be tried before a
jury, and postpone the argument until such trial can be had, and the
verdict certified to the court. The question to be tried shall be dis
tinctly stated in the order for trial, and the county shall be designated
in which the same shall be had. The order may also direct the jury
to assess any damages which the applicant may have sustained in case
they find for him.
Sec. 473. On the trial, the applicant shall not be precluded by the Sufficiency or
, . , objection
, . . . to its
.
~ .
*
answer may
be
answer
of~„ any
. ,
. , valid
. ,.
, . , .sufficiency,„ and mayJ countervail objected
the trial. to on
it by proot either in direct denial or by way of avoidance.
Sec. 474. If either party be dissatisfied with the verdict of the New trial may
jury, he may move for a new trial upon a statement prepared as pro- in what cases''
vided in seotion 195. The motion for a new trial may, upon reason-
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able notice, be brought on before the judge of the court in which the
cause was tried, either in term or vacation. If a new trial be grant
ed, the jury shall, within five days thereafter, unless the parties agree
on a longer time, be summoned to try the issue. After a second ver
dict in favor of the same party, a new trial shall not be had.
Copy of verdict
Sec. 475. If no notice for a new trial be given, or if given, be
to be transmitted
to court In
denied, the clerk, within five days after the rendition of the verdict or
which applica
tion for writ is denial of the motion, shall transmit to the court in which the applica
pending.
tion for the writ is pending, a certified copy of the verdict attached to
the order of trial ; after which either party may bring on the argu
ment of the application, upon reasonable notice to the adverse party
Proceedings
Sec. 476. If no answer be made, the case shall be heard on the
where no
answer is made. papers of the applicant. If an answer be made which does not raise 3
question such as is mentioned in section 472, but only such matters
as may be explained or avoided by a reply, the court may, in its dis
cretion, grant time for replying. If the answer, or answer and reply,
raise only questions of law, or put in issue immaterial statement?,
not affecting the substantial rights of the parties, the court shall pro
ceed to hear, or fix a day for hearing the argument of the case.
Sec. 477. If judgment be given for the applicant, he shall recover
Damages where
judgment for
the damages which he shall have sustained as found by the jury, or
applicant.
as may be determined by the court, or referees, upon a reference to
be ordered, together with costs ; and for such damages and costs, an
execution may issue ; and a peremptory mandate shall also be awarded
without delay.
Sec. 478. The writ shall be served in the same manner as a sum
Service of writ.
mons in a civil action, except when otherwise expressly directed by
order of the court.
Sec. 479. When a peremptory mandate has been issued and direct
Disobeying writ.
ed to any inferior tribunal, corporation, board, or person, if it appear
to the court that any member of such tribunal, corporation, or board,
or such person upon whom the writ has been personally served, has,
without just excuse, refused or neglected to obey the same, the court
may, upon motion, impose a fine not exceeding one thousand dollarsIn case of persistence in a refusal of obedience, the court may order
the party to be imprisoned for a period not exceeding three months,
and may take any orders necessary and proper for the complete en
forcement of the writ. If a fine be imposed upon a judge or officer
who draws a salary from the state, or county, a certified copy of ^e
order shall be forwarded to the comptroller, or county treasurer, as
the case may be, and the amount thereof may be retained from t"e
salary of such judge or officer. Such judge or officer for his "
disobedience shall also be deemed guilty of a misdemeanor in c
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TITLE XIII.
OF CONTEMPTS AND THEIR PUNISHMENTS.
Section 480. The following acts or omissions shall be deemed con- What 10 b
°
deemed a
tempts I
contempt.
1st. Disorderly, contemptuous, or insolent behavior towards the
judge whilst holding court, or engaged in his judicial duties at cham
bers, or towards referees or arbitrators whilst sitting on a reference
or arbitration, tending to interrupt the due course of a trial, refer
ence, or arbitration, or other judicial proceeding :
2d. A breach of the peace, boisterous conduct, or violent disturb
ance in presence of the court or its immediate vicinity, tending to in
terrupt the due course of a trial, or other judicial proceeding :
3d. Disobedience or resistance to any lawful writ, order, rule, or
process, issued by the court, or judge at chambers :
4th. Disobedience of a subpoena duly served, or refusing to be
sworn or answer as a witness :
5th. Rescuing any person or property in the custody of any offi
cer, by virtue of an order of process of such court or judge at
chambers.
Sec. 481. When a contempt
r is committed in the immediate view Cot>«*™p<>
punished. how
and presence of the court, or judge at chambers, it may be punished
summarily ; for which an order shall be made reciting the facts as
occurring in such immediate view and presence, adjudging that the
person proceeded against is thereby guilty of a contempt, and that
he be punished as therein proscribed. When the contempt is not
committed in the immediate view and presence of the court, or judge
at chambers, an affidavit shall be presented to the court or judge, of
the facts constituting the contempt, or a statement of the facts by the
referees or arbitrators.
Sec. 482. When the contempt is not committed in the immediate Toe like,
view and presence of the court or judge, a warrant of attachment
may be issued to bring the person charged to answer, or without a
previous arrest, a warrant of commitment may upon notice, or upon
an order to show cause, be granted ; and no warrant of commitment
shall be issued without such previous attachment to answer, or such
notice or order to show cause.
Sec. 483. Whenever a warrant of attachment is issued pursuant warrant to ?t»te
...
ii, t
lll
whether or not
to, this ,chapter,
party to beto Bail.
r v the
, . court
. . .,or Jludge shall direct whether
A the person
f i.
admitted
charged may be let to bail for his appearance upon the warrant, or
detained in custody without bail; and if he may be bailed, the
amount in which he may be let to bail. The directions given in this
respect shall be specified in the warrant, or endorsed thereon.
61*
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Duty of sheriff
Sec. 484. Upon executing the warrant of attachment, the sheriff
on executing
writ.
shall keep the person in custody, bring him before the court or judge,
and detain him until an order be made in the premises, unless the
person arrested entitle himself to be discharged, as provided in the
next section.
Sec. 485. When a direction to let the person arrested to bail is
Discharging
party arrested
contained in the warrant of attachment, or endorsed thereon, he shall
on bail.
be discharged from the arrest, upon executing and delivering to the
officer, at any time before the return day of the warrant, a written
undertaking, with two sufficient sureties, to the effect that the person
arrested will appear on the return of the warrant, and abide the or
der of the court or judge thereupon ; or they will pay as may be di
rected, the sum specified in the warrant.
Warrant, etc., to Sec 486. The officer shall return the warrant of arrest and the
be retained.
undertaking, if any, received by him from the person arrested, by the
return day specified therein.
Charge to be
Sec. 487. When the person arrested has been brought up or ap
investigated.
peared, the court or judge shall proceed to investigate the charge,
and shall hear any answer which the person arrested may make to
the same, and may examine witnesses for or against him, for which
an adjournment may be had from time to time, if necessary.
Sec. 488. Upon the answer and evidence taken, the court or judge
Punishment for
contempt.
shall determine whether the person proceeded against is guilty of the
contempt charged, and if it be adjudged that he is guilty of the con
tempt, a fine may be imposed on him not exceeding five hundred dol
lars, or he may be imprisoned not exceeding five days, or both.
When contempt
Sec. 489. When the contempt consists in the omission to perform
consists in
omitting to do an act which is yet in the power of the person to perform, he may
any act.
be imprisoned until he have performed it, and in that case the act
shall be specified in the warrant of commitment.
Sec 490. Persons proceeded against according to the provisions
Proceedings
under this act of this chapter, shall also be liable to indictment for the same mis
no bar to
indictment.
conduct, if it be an indictable offence ; but the court before which a
conviction is had on the indictment, in passing sentence, shall take
into consideration the punishment before inflicted.
Sec 491. When the warrant of arrest has been returned served,
Proceeding
where party
arrested does if the person arrested do not appear on the return day, the court or
not appear on
return day of judge may issue another warrant of arrest, or may order the under
warrant.
taking to be prosecuted, or both. If the undertaking be prosecuted,
the measure of damages in the action shall be the extent of the loss
or injury sustained by the aggrieved party, by reason of the miscon
duct for which the warrant was issued, and the costs of the pro
ceeding.
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Sec. 492. Whenever by the provisions of this chapter an officer is Duty of officer
., .
,
...
as to the custody
required to keep a person arrested on a warrant ot attachment in cus- of the person
tody, and to bring him before a court or judge, the inability from ill
ness or otherwise of the person to attend shall be a sufficient excuse
for not bringing him up ; and the officer shall not confine a person
arrested upon the warrant in a prison, or otherwise restrain him of
personal liberty, except so far as may be necessary to secure his per
sonal attendance.
Sec. 493. The judgment and orders of the court or judge made in judgment in
cases of contempt, shall be final and conclusive. The punishment to be final,
shall be by fine or by imprisonment, but no fine shall exceed the sum
of fire hundred dollars, and no imprisonment shall exceed the period
of five days, except as provided in section 489.
TITLE XIV.
OF COSTS.
Section 494. The measure and mode of compensation
of attorneys attorneys,
Compensation
r
etc of
and counsellors shall be left to the agreement, express or implied, of
the rparties. But there shall be allowed to the rprevailing° rparty» in proTailing
costs to party.
any action in the supreme court, district courts, or superior court of
the city of San Francisco, and in all actions originally instituted in
the county courts, certain sums by way of indemnity for his expen
ses in the action, or special proceeding in the nature of an action,
which allowances are in this act termed costs. (1)
Sec. 495. Costs shall be allowed of course to the plaintiff upon a costs to bo
judgment in his favor, in the following Cases •
plaintiff on a
First. In an action for the recovery of real property :
favoHu^ertain
Second. In an action to recover the possession of personal proper- case''
ty, when the value of the property amounts to two hundred dollars
or over. Such value shall be determined by the jury, court, or ref
eree by whom the action is tried :
Third. In an action for the recovery of money or damages where
plaintiff recovers two hundred dollars or over :
Fourth. In a special proceeding in the nature of an action. (2)
Sec. 496. When several actions are brought on one bond, under- Costs where
. i.
•
. i .,1 «
i
.i
•
, • several actions
taking, promissory note, bill of exchange, or other instrument in aptinst parties
writing, or in any other case for the same cause of action, against
joinc'dta™
several parties who might have been joined as defendants in the same ono acti^naction, no costs shall be allowed to the plaintiff in more than one of
(1) Amendment inserted from Stat. 1853, p. 277.
(2) Amendment inserted from Stat. 1853, page 278.
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such actions, which may be at his election, if the party proceeded
against in the other actions were at the commencement of the previ
ous action openly within this state ; but the disbursements of the
plaintiff shall be allowed to him in each section [action.]
When costs
allowed of courso Sec. 497. Costs shall be allowed of course to the defendant upon
to defendant. a judgment in his favor in the actions mentioned in sections 495, and
in a special proceeding in the nature of an action.
Sec. 498. In other actions than those mentioned in section 495,
When the costs
are in the
costs
may be allowed or not ; and if allowed, may be apportioned be
discretion of
the court.
tween the parties, on the same or adverse sides, in the discretion of
the court ; but no costs shall be allowed in an action for the recovery
of money or damages when the plaintiff recovers less than two hun
dred dollars, nor in an action to recover the possession of personal
property, when the value of the property is less than two hundred
dollars.
Costs to
Sec. 499. When there are several defendants in the actions men
defendants
having judgment tioned in section 495, not united in interest, and making separate de
in their favor.
fences by separate answers, and the plaintiff fails to recover judgment
against all, the court shall award costs to such of the defendants as
have judgment in their favor.
Sec. 500. In the following cases the costs of an appeal shall be in
When costs of
appeal in the
discretion of the the discretion of the court :
court.
1st. When a new trial is ordered :
2d. When a judgment is modified.
Amount of costs Sec. 501. When allowed, costs shall be as follows :
iu certain cases.
1st. For all proceedings previous to the issue, twenty dollars.
2d. For the trial of every issue of fact, and the argument of every
issue of law in an action, or special proceeding in the nature of an
action, thirty dollars.
3d. For the argument of every contested motion in the progress
of an action, or special proceeding in the nature of an action, ten
dollars.
4th. For proceedings subsequent to trial or argument, until judg
ment or appeal, ten dollars.
5th. For the argument of every appeal, thirty dollars.
6th. For proceedings subsequent to the argument of the appeal,
until judgment is entered thereon, twenty dollars. (1)
Sec. 502. In actions for the recovery of money or damages, or the
Additional
allowance.
possession of personal property, or for the recovery of real property,
the plaintiff shall be entitled to the additional allowance of five per
(l) Amendment inserted from Stat, 1853, p. 278.
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cent, on the first one thousand dollars, and two per cent, on all oyer
that sum, upon the amount of the verdict, or the value of the prop
erty recovered ; such value to be determined at the trial, or at the
time the judgment is applied for, in case no answer shall have been
put in. In the actions specified in this section, the defendant, in case
of judgment for the defendant, shall be entitled to a similar per centage on the amount or the value of the property claimed by the plain
tiff. But such allowance shall in no case exceed five hundred dollars :
Provided, that in any action or special proceeding in the nature of Percental shall
an action, which may be dismissed or discontinued at the instance of cases dismissed
either party, no per centage shall be allowed as herein provided. (1) or dlscontinuedSec. 503. When recovery is had upon failure of the defendant to Costs on failure
answer, the plaintiff shall be entitled to recover as follows :
1st. In actions for the recovery of real property, and in ac
tions in which the taking of an account, or the examination of a
long account, or the proof of any fact, shall be necessary to enable
the court to carry the judgment into effect, and a reference be or
dered to take or examine the account, or determine the fact ; and in
actions in which a jury shall be called to determine a fact necessary
to carry the judgment into effect, or to assess damages, the same costs
as in actions in which issues are joined.
2d. Tn other actions, thirty dollars.
Sec. 5U4. The fees of referees shall be nve dollars lo eacn for every
day spent in the business of the reference ; but the parties may agree
in writing upon any other rate of compensation, and thereupon such
rate shall be allowed.
Sec. 505. When an application is made to a court or referee to costs of
postpone a trial, the payment to the adverse party of a sum not ex- p0*tpcnins tria1'
ceeding twenty dollars, besides the fees of witnesses, may be imposed,
as the condition of granting the postponement.
Sec. 506. When, in an action for the recovery of money only, the Costa after
defendant alleges in his answer that before the commencement of the iravmcnAnto
action he tendered to the plaintiff the full amount to which he °ourt'
was entitled, and thereupon deposits in court for the plaintiff the
amount so tendered, and the allegation be found to be true, the plain
tiff shall not recover costs, but shall pay costs to the defendant.
Sec. 507. In an action prosecuted or defended by an executor, ad- costs in actions
ministrator, trustee of express trust, or a person expressly authorized cxccStor^i"'
by statute, costs may be recovered, as in action by and against a

(1) Amendment inserted from Stat, 1853, p. 278.

010

Costs on review
otherwise than
by appeal.

Fees for judges'
salaries.

Memorandum of
eosts to clerk.
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person prosecuting or defending in his own right ; but such costs shall,
by the judgment, be made chargeable only upon the estate, fund, or
party represented, unless the court shall direct the same to be paid
by the plaintiff or defendant, personally, for mismanagement or bad
faith in the action or defence.
Sec. 508. When the decision of a court of inferior jurisdiction in a
special proceeding, is brought before a court of higher jurisdiction
for a review in any other way than by appeal, the same costs shall be
allowed as in cases on appearand maybe collected by execution, or in
such manner as the court may direct, according to the nature of the
case.
Sec. 509. On the commencement of an action, the plaintiff, and on
the filing of notice of appeal from a final judgment, the appellant
shall pay to the clerk three dollars, to be applied to the payment of
the salary of the judge or judges of the court in which the payment
is made. Each clerk shall keep an account of money so received,
and shall pay over the same at the end of each month to the judge or
judges of the court, taking duplicate receipts of each payment, one
of which shall be filed by the clerk in his own court. On the first
day of each month the clerk of each county court shall deliver to the
treasurer of his county, and the clerk of the superior court of the
city of San Francisco to the treasurer of said city, an account of all
uUllia IC^ClTCll) OpwlfylUg bbv
111 VT lllvU l^iVClvcU, UN'l <'t'nll > U 1 1 J
paid out, with the receipts of the judge or judges therefor ; at the
same time a like account shall be forwarded by the clerks of the dis
trict courts to the comptroller of the state, of the sums paid into their
respective courts, and of the sums paid out, with the receipts of the
judges therefor. In paying the salary of any district judge, the
comptroller, and in paying the salary of the judge or judges of the
superior court of the city of San Francisco, the city treasurer, and in
paying the salary of any county judge, the county treasurer, shall
deduct the amount paid to such judge or judges, under the provisions
of this section, as shown by the receipts of the judge or judges in
their respective offices.
Sec. 510. The party in whoso favor judgment is rendered, and
who claims his costs, shall deliver to the clerk of the court a memo
randum of the items of the costs to which he is entitled. He may
include in the costs all the necessary disbursements in the action or
proceeding, including the fees of officers allowed by law, the fees of
witnesses, the necessary expenses, taking depositions by commission
or otherwise, the compensation of referees, and the fees paid on the
commencement of the action, or on filing the notice of appeal. The
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memorandum shall be accompanied by the affidavit of the party, that
the items are correct to the best of his knowledge and belief, and that
the disbursements have been necessarily incurred in the action. The
memorandum and affidavit shall be delivered to the clerk within twen
ty-four hours after the rendition of the verdict, or the costs shall be
deemed waived.
Sec. 511. The clerk shall include in the judgment entered up by CoBts, ct«., to be
i.
i
,
.
.
included In
him the costs, the per centage allowed, and any interest on the ver- judgment,
diet from the time it was rendered.
Sec. 512. When the plaintiff in an action resides out of the state, security for
•
11
costs.
or is a foreign corporation, security for the costs and charges which
may be awarded against such plaintiff may be required by the defend
ant. When required, all proceedings in the action shall be stayed
until an undertaking, executed by two or more persons, be filed with
the clerk, to the effect that they will pay such costs and charges as
may be awarded against the plaintiff by judgment, or in the progress
of the action, not exceeding the sum of three hundred dollars. A
new or an additional undertaking may be ordered by the court or
judge upon proof that the original undertaking is insufficient securi
ty, and proceedings in the action stayed until such new or additional
undertaking be executed and filed.
Sec. 513. Each of the sureties on the undertaking mentioned in The like,
the last section shall annex to the same an affidavit that he is a resi
dent and householder or freeholder within the county, and is worth
double the amount specified in the undertaking, over and above all
his just debts and liabilities, exclusive of property exempt from exe
cution.
Sec. 514. After the lapse of thirty days from the service of no- The lfte
tice that security is required, or of an order for new or additional
security, upon proof thereof, and that no undertaking as required
has been filed, the court or judge may order the action to be dismis
sed.
TITLE XV.
OF MOTIONS, OEDEBS, NOTICES, SERVICE OF PAPERS, AND MISCELLANEOUS
PROVISIONS.
Section 515. Every
direction
of a court or <fiudge
*
o made or entered 0rd"
motion™dJ>
defined.,
in writing, and not included in a judgment, is denominated an order.
An application for an order is a motion.
Sec. 516. Motions shall be made in the county
where
•> in which the action Motions,
to be made.
is brought, or in an adjoining county in the same district.
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Notice of motion.

Sec. 517. When a written notice of a motion is necessary, it shall
be given, if the court be held in the same district with both parties,
five days before the time appointed for the hearing ; otherwise ten
days, but the court, or judge, or county judge, may prescribe a shorter
time. (1)
Hearing or
Sec. 518. When a notice of a motion is given, or an order to show
motion may be
.
,
iiin
• j
n
•
transferred.
cause is made returnable before a judge out ot court, and at the time
fixed for the motion, or on the return day of the order, the judge is
unable to hear the parties, the matter may be transferred by his order
to some other judge, before whom it might originally have been
brought.
Notices, etc.,
Sec. 519. Written notices and other papers, when required to be
served on the party or attorney, shall be served in the manner pre
scribed in the next three sections, when not otherwise provided ; but
nothing in this title shall be applicable to original or final process, or
any proceedings to bring a party into contempt.
made™' how
Sec. ^20. The service may be personal, by delivery to the party or
attorney, on whom the service is required to be made, or it may be as
follows :
1st. If upon an attorney, it may be made during his absence from
his office, by leaving the notice or other papers with his clerk therein,
or with a person having charge thereof; or when there is no person
in the office, by leaving them, between the hours of eight in the room
ing and six in the afternoon, in a conspicuous place in the office ; or
if it be not open, so as to admit of such service, then by leaving tbem
at the attorney's residence, with some person of suitable age and dis
cretion ; and if his residence be not known, then by putting the same,
enclosed in an envelope, into the post-office, directed to such attorney.
2d. If upon a party, it may be made by leaving the notice or other
paper at his residence between the hours of eight in the morning and
six in die evening, with some person of suitable age and discretion ;
and if his residence be not known, by putting the same, enclosed in an
envelope, into the post-office directed to such party.
Serrice by mail.
Sec. 521. Service by mail may be made, where the person making
the service, and the person on whom it is to be made, reside in diffe
rent places, between which there is a regular communication by mail.
The like.
Sec. 522. In case of service by mail, the notice or other paper shall
be deposited in the post-office, addressed to the person on whom it is
to be served, at his place of residence, and the postage paid. And in
such case, the time of service shall be increased one day for every
(1) Amendment inserted from Stat. 1853, page 278.

COMPILED LAWS OF CALIFORNIA.

613

twenty miles distance between the place of the deposit and the place
of the address.
Sec. 523. A defendant shall be deemed to appear in an action when what
he answers, demurs, or gives the plaintiff written notice of his appear- *" ippearanc<ance, or when an attorney gives notice of appearance for him. After
appearance, a defendant or his attorney shall be entitled to notice of
all subsequent proceedings of which notice is required to be given.
But where a defendant has not appeared, service of notice or papers
need not be made upon him, unless he be imprisoned for want of bail.
Sec. 524. When a plaintiff or a defendant who has appeared re- when service
sides out of the state, and has no attorney in the action or proceeding, on the clerk
the service may be made on the clerk for him. But in all cases where or lttOTneya party has an attorney in the action or proceeding, the service of
papers, when required, shall be upon the attorney instead of the party,
except of subpoenas, of writs, and other process issued in the suit, and
of papers to bring him into contempt.
Sec. 525. Successive actions may be maintained upon the same successive
*
actions on one
contract or transaction, whenever, after the former action, a new contract,
cause of action arises therefrom.
Sec. 526. Whenever two or more actions are rpendingo at one time action*.
Consolidating
between the same parties, and in the same court, upon causes of ac
tion which might have been joined, the court may order the actions
to be consolidated into one.
Sec. 527. An action may be brought by one person against ano- Actions to
o t
• •
i
i ■
i-ii
determine
ther, for the purpose of determining an adverse claim which the lat- advene claims,
ter makes against the former, for money or property, upon an alleged
obligation ; and also against two or more persons, for the purpose of
compelling one to satisfy a debt due to the other, for which the plain
tiff is bound as security.
Sec. 528. The clerk shall keep among the records of the court a Register of
actions.
register of actions. He shall enter therein the title of the action,
with brief notes under it, from time to time, of all papers filed and
proceedings had therein.
Sec. 529. When there are three referees, or three arbitrators, all Referees and
shall meet, but two of them may do any act which might be done
by all.
Sec. 530. The time within which an act is to be done, as provided cj?™m^totlon
in this act, shall be computed by excluding the first day, and inclu
ding the last. If the last day be Sunday it shall be excluded.
Sec. 531. An affidavit, notice, or other paper, without the title of Affld"itsthe action or proceeding in which it is made, or with a defective title,
52

614

COMPILED LAWS OF CALIFORNIA.

shall be as valid and effectual for any purpose as if duly entitled, if
it intelligibly refer to such action or proceeding.
Cause of action
Sec. 532. When a cause of action has arisen in another state, or
arising out of .
.
state.
m a foreign country, and by the laws thereof an action thereon can
not there be maintained against a person by reason of the lapse of
time, an action thereon shall not be maintained against him in this
state, except in favor of a citizen thereof, who has held the cause of
action from the time it accrued.

TITLE XVI.
OF PROCEEDINGS IN CIVIL CASES IN JUSTICES' COURTS.
CHAPTER I.
OF THE [PARTIES AND THE TIME AND PLACE OF COMMENCING ACTI0S3
IN JUSTICES' COURTS.
Section 533. The provisions of Title I. of this act, as to parties to
applied to
justices' courts, actions, shall be applicable to actions of which a justice's court has
jurisdiction.
tepros^uted7
Six3- 534. Parties in justice's courts may prosecute or defend in
or defended.
person, or by attorney ; and any person, on the request of a party.
may act as his attorney, except that the constable by whom the sum
mons or jury process was served, shall not appear or act on the trial
in behalf of either party.
™, be hewi!?'
Sec- 535- No person shall be held to answer to any summons if
pl^cTof0"' °f sue^ "gainst him from a justice's court, in civil action, in any tovrnresidence.
gjjjp or c;ty 0t)jer than the one in which he shall reside, except in the
cases following :
*
1st. When there shall be no justice's court for the township or city
in which the defendant may reside, or no justice competent to act on
the case:
2d. When two or more persons shall be jointly, or jointly and
severally bound in any debt or contract, or otherwise jointly liable
in the same action, and reside in different townships or different cities
of the same county, or in different counties, the plaintiff may prose
cute his action in a justices' court of the township or city in which
any of the debtors or other persons liable may reside :
3d. In cases of injury to the person, or to real or personal prop
erty, the plaintiff may prosecute his action in the township or city
where the injury was committed :
4th. Where personal property unjustly taken or detained is claim
ed, or damages therefor are claimed, the plaintiff may bring his
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tion in any township or city in which the property may be found, or
in which the property was taken :
5th. When the defendant is a non-resident of the county, he may
be sued in any township or city wherein he may be found :
6th. When a person has contracted to perform any obligation at a
particular place, and resides in another township or city, he may be
sued in the township or city in which such obligation is to be per
formed, or in which he resides :
7th. When the foreclosure of a mortgage or the enforcement of a
lien upon personal property is sought by the action, the plaintiff may
sue in the township or city where the property is situated.
8th. Any person or persons residing in the city of San Francisco Jurisdiction of
,
......
justices' conrtnol
may be held to answer to any summons issued against him or them San Francisco,
from the court of a justice, for any township within the corporate limits
of the city of San Francisco, in any action or proceeding whereof
justices of the peace of the city or county of San Francisco have or
may have jurisdiction by law : Provided, nothing herein contained
shall be construed to allow any justice of said city or county to hold
a court in any other township than the one for which he shall have
been elected. (1)
Sec. 536. Judgment upon confession may be entered up in any Judgment by
...
. ,
*A . . i
„
'
confession.
justices court in the state specified in the confession.
Sec. 537. Justices' courts shall have jurisdiction of an action upon voluntary
the voluntary appearance of the parties without summons, without re- Jf™jurisdiction
gard to their residences, or the place where the cause of action arose,
or the subject matter of the action may exist.
CHAPTER H.
SUMMONS, ARREST, ATTACHMENT, AND CLAIM OF PERSONAL PROPERTY.
Section 538. Actions in justices' courts shall be commenced by Actions, how
filing a copy of the account, note, bill, bond, or instrument upon
which the action is brought, or a concise statment in writing of the
cause of action, and the issuance of a summons thereon, or by the vol
untary appearance and pleadings of the parties without summons. In
the latter case the action shall be deemed commenced at the time of
appearance.
Sec. 539. When a guardian is necessary, he shall be appointed by Guardian^how
the justice as follows :
r
1st. If the infant be plaintiff, the appointment shall be made be(1) Amendment inserted from Stat. 1853, page 279.
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fore the summons is issued, upon the application of the infant, if he
be of the age of fourteen years or upwards; if under that age, upon
the application of some relative or friend. The consent in writing
of the guardian to be appointed, and to be responsible for costs, if
he fail in the action, shall be first filed with the justice.
2d. If the infant be defendant, the guardian shall be appointed at
the time the summons is returned, or before the pleadings. It shall
be the right of the infant to nominate his own guardian, if the in
fant be over fourteen years of age, and the proposed guardian be
present and consent in writing to be appointed. Otherwise, the jus
tice may appoint any suitable person who gives such consent.
Sec. 540. The summons shall be addressed to the defendant by
name, or if his name be unknown, by a fictitious name ; and shall
summon him to appear before the justice at his office, naming its
township or city, and at a time specified therein, to answer the com
plaint of the plaintiff, for a cause of action therein described in gen
eral terms, sufficient to apprise the defendant of the nature of the
claim against him ; and in action for money or damages, shall state
the amount for which the plaintiff will take judgment, if the defend
ant fail to appear and answer. It Bhall be subscribed by the justice
before whom it is returnable.
Time for
Sec. 541. The time mentioned in the summons for the appearance
appearance for
Berrice of
of the defendant, and the time of service, shall be as follows :
1st. Where the summons is accompanied by an order to arrest the
defendant, it shall be returnable immediately :
2d. When the defendant is not a resident of the township or city,
or where the plaintiff is not a resident, and gives the security re
quired by this act, it shall be returnable not more than two days
from its date, and shall be served at least one day before the time for
appearance :
3d. In all other cases it shall be returnable in not less than two
nor more than ten days from its date, and shall be served at least
two days before the time for appearance.
Sec. 542. The summons shall be served by the sheriff or a consta
Sommoxu, how
■erred.
ble of the county as follows :
1st. If the action be against a corporation, by delivery of a copy
to the president or other head of the corporation, or to the secretary,
cashier, or managing agent thereof; or when no such officer resides
in the county, to a director resident therein :
2d. If against a minor under the age of fourteen years, by deliv
ery of a copy to such minor, and also to his father, mother, or gaar'
dian ; or if there be none within the county, then to any person hav
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ing the care or control of such minor, or with whom he resides, or in
whose service he is :
3d. If against a person judicially declared to be of unsound mind,
or incapable of conducting his own affairs, and for whom a guardian
has been appointed, by delivery of a copy to such guardian :
4th. In all other cases, by delivery of the copy to the defendant
personally.
Sec. 543. If the plaintiff annex to his complaint, or file with the when defendant
justice, at the time of issuing the summons, a copy of the account or pfa^in-'s adll''t
promissory note, bill of exchange, or other obligation, for the pay- MCOUntment of money, or for a specified amount of property at a valua
tion fixed therein, upon which the action is brought, the defendant
shall be deemed to admit such account, note, bill, or obligation, un
less he specifically deny the same in his answer, and verify the an
swer by his oath.
Sec. 544. An order to arrest the defendant may be endorsed on a OrJer for "rest
summons issued by the justice, and the defendant may be arrested
thereon, by the sheriff or constable, at the time of serving the sum
mons, and brought before the justice, and there detained until duly
discharged in the following cases, arising after the passage of this
act :
1st. In an action for the recovery of money, or damages, on a
cause of action arising upon contract, express or implied, when the
defendant is about to depart from the state, with intent to defraud
his creditors ; or where the action is for a wilful injury to the person,
or for taking, detaining, or injuring personal property :
2d. In an action for a fine or penalty, or for money or property
embezzled, or fraudulently misapplied, or converted to his own use by
an attorney, factor, broker, agent, or clerk, in the course of his em
ployment as such, or by any other person in a fiduciary capacity :
3d. "When the defendant has been guilty of a fraud in contracting
the debt, or incurring the obligation for which the action is brought :
4th. When the defendant has removed, concealed, or disposed of
his property, or is about to do so, with intent to defraud his creditors.
But no female shall be arrested in any action.
Sec. 545. Before an order for an arrest shall be made, the party Affidavit and
applying shall prove to the satisfaction of the justice, by the affidavit procure order
of himself or some other person, the facts on which the application is f°r am>!t'
founded. The plaintiff shall also execute and deliver to the justice
a written undertaking, with two or more sureties, to the effest that if
the defendant recover judgment, the plaintiff will pay to him all
costs that may be awarded to the defendant, and all damages which
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he may sustain by reason of the arrest, not exceeding the sum speci
fied in the undertaking, which shall be at least two hundred dollars.
^K0defendant, immediately upon being arrested, shall
be taken to the office of the justice who made the order, and if he
be absent or unable to try the action, or if it be made to appear to
him by the affidavit of defendant, that he is a material witness in
the action, the officer shall immediately take the defendant before the
next justice of the city or township, who shall take cognizance of
the action, and proceed thereon, as if the summons had been issued
and the order of arrest made by him.
Sec. 547. The officer making the arrest shall immediately give
notice thereof to the plaintiff or his attorney, or agent, and endorse
on the summons, and subscribe a certificate, stating the time of serv
ing the same, the time of the arrest, and of his giving notice to the
plaintiff.
Sec. 548. The officer making an arrest shall keep the defendant in
°
» i . .
custody until duly discharged by order of the justice.
Sec. 549. The defendant under arrest on his appearance with the
officer may demand a trial immediately ; and upon such demand beiDg
made, the trial shall not be delayed beyond three hours, except by the
trial of another action pending at the time ; or he may have an ad
journment, and be discharged on giving bail, as provided in the next
section. An adjournment at the request of the plaintiff, beyond three
hours, shall discharge the defendant from arrest, but the action may
proceed notwithstanding ; and the defendant shall be subject to arrest
on the execution in the same manner as if he had not been so dis
charged.
ggc. 550. If the defendant on his appearance demand an adjonrnment, the same shall be granted, on condition that he execute and file
with the justice an undertaking, with two or more sufficient sureties,
to be approved by the justice, to the effect that he will render himself
amenable to the process of the court during the pendency of the action,
and such as may be issued to enforce the judgment therein ; or that
the sureties will pay to the plaintiff the amount of any judgment
which he may recover in the action. On filing the undertaking spe
cified in this section, the justice shall order the defendant to be dis
charged from custody.
,
Sec. 551. In an action upon a contract, express or implied, made
_
1
.
1
1
after the passage ot this act, for the direct payment ot money, which
contract is made or payable in this state, and is not secured by mort
gage upon real or personal property, the plaintiff at the time of issu
ing the summons or at any time afterwards, may have the property of
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the defendant attached as security for the satisfaction of any judg
ment that may be recovered, unless the defendant give security to pay
such judgment, as hereinafter provided.
Sec. 552. A writ to attach the property of the defendant shall be Affidavit to
issued by the justice, on receiving an affidavit by or on behalf of the attachment,
plaintiff, showing that the defendant is indebted to the plaintiff (spe
cifying the amount of such indebtedness over and above all legal set
offs, or counter claims) upon a contract express or implied, for the
direct payment of money, that such contract was made after the pas
sage of this act, and was made or is payable in this state, and that
the payment of the same has not been secured by any mortgage on
real or personal property.
Sec. 553. Before issuing the writ the justice shall require a writ* undertaking,
ten undertaking on the part of the plaintiff, with two or more sufficient
sureties, to the effect that if the defendant recover judgment, the plain
tiff will pay all costs that may be awarded to the defendant, and all
damages which he may sustain by reason of the attachment.
Sec. 554. The writ may be directed to the sheriff or any constable Form of writ
of the county, and shall require him to attach and safely keep all the
property of the defendant within his county not exempt from execu
tion, or so much thereof as may be sufficient to satisfy the plaintiff's
demand, the amount of which shall be stated in conformity with the
complaint, unless the defendant give him security by the undertaking
of two sufficient sureties, in an amount sufficient to satisfy such de
mand besides costs ; in which case, to take such undertaking.
Sec. 555. The sections of this act, from section one hundred and section* applied,
twenty-four to section one hundred and forty-one, both inclusive, shall
be applicable to attachments issued in justices' courts, the word " con
stable " being substituted for the word " sheriff," whenever the writ
is directed to a constable, and the word "justice" being substituted
for the word "judge."
Sec. 556. The plaintiff, in an action to recover the possession of claim of delivery
•
of personal
personal property, may, at the time oi issuing the summons, or at any property,
time before answer, claim the delivery of such property to him, as
provided in this chapter.
Sec. 557. When a delivery is claimed, an affidavit shall be made Affidavit in
by the plaintiff, or by some one in his behalf, showing:
support o c
1st. That the plaintiff is the owner of the property claimed (par
ticularly describing it), or is lawfully entitled to the possession
thereof :
2d. That the property is wrongfully detained by the defendant :
3d. The alleged cause of the detention thereof, according to his
best knowledge, information, and belief :
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4th. That the same has not been taken for a tax, assessment, or
fine, pursuant to a statute ; or seized under an execution, on an at
tachment against the property of the plaintiff, or if seized, that it is
by statute exempt from such seizure : and,
5th. The actual value of the property.
Order for
Sec. 558. The justice shall thereupon, by an endorsement in writ
delivery.
ing upon the affidavit, order the sheriff or a constable of the county
to take the same from the defendant, and deliver it to the plaintiff,
upon receiving the undertaking mentioned in the following section.
Sec. 559. Upon the receipt of the affidavit, and order, with a writ
When officers
may take
ten undertaking, executed by two or more sufficient sureties, approv
property.
ed by the officer, to the effect that they are bound in double the value
of the property as stated in the affidavit, for the prosecution of the
action, for the return of the property to the defendant, if return there
of be adjudged, and for the payment to him of such sum as may, for
any cause, be recovered against the plaintiff, the officer shall forth
with take the property described in the affidavit, if it be in the pos
session of the defendant, or his agent, and retain it in his custody.
He shall also, without delay, serve on the defendant a copy of the
affidavit, order, and undertaking, by delivering the same to him per
sonally, if he can be found within the county, or to his agent, from
whose possession the property is taken, or if neither can be found
within the county, by leaving them at the usual place of abode of
either within the county, with some person of suitable age and dis
cretion, or if neither have any known place of abode within the
county, by putting them into the nearest post office directed to the
defendant.
Sec. 560. The defendant may, within two days after the service of
Exceptions to
plaintiff's
a
copy
of the affidavit and undertaking, give notice to the officer that
sureties.
he excepts to the sufficiency of the sureties. If he fails to do so, he
shall be deemed to have waived all objection to them. When the
defendant excepts, the sureties shall justify on notice before the jus
tice ; and the officer shall be responsible for the sufficiency of the
sureties until the objection to them is either waived as above provid
ed, or until they justify. If the defendant except to the sureties, be
cannot reclaim the property as provided in the next section.
Sec. 561. At any time before the delivery of the property to the
Defendant may
require return plaintiff, the defendant may, if he do not except to the sureties of
of property.
the plaintiff, require the return thereof, upon giving to the officer a
written undertaking, executed by two or more sufficient sureties, to
the effect that they are bound, in double the value of the property as
stated in the affidavit of the plaintiff, for the delivery thereof to the
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plaintiff, if such delivery be adjudged, and for the payment to him of
such sum as may for any cause be recovered against the defendant.
If a return of the property be not so required within two days after
the taking and service of notice to the defendant, it shall be delivered
to the plaintiff, except as provided in this chapter.
Sec. 562. The defendant's sureties, upon reasonable notice to the Defendant's
plaintiff, shall justify before the justice ; and upon such justification, justify,
the officer shall deliver the property to the defendant. The officer
shall be responsible for the defendant's sureties until they justify, or
until the justification is completed or expressly waived, and may re
tain the property until that time ; but if they, or others in their
place, fail to justify at the time appointed, he shall deliver the pro
perty to the plaintiff.
Sec. 563. If the property
r r j or any
j part
r thereof be concealed in a Property
concealed.
building, or enclosure, the officer shall publicly demand its delivery ;
and if it be not delivered, he shall cause the building or enclosure to
be broken open, and take the property into his possession.
Sec. 564. When the officer shall have taken property, as in this p^p^y,0'
chapter provided, he shall keep it in a secure place, and deliver it to
the party entitled thereto, upon receiving his lawful fees for taking,
and his necessary expenses for keeping the same.
Sec. 565. If the property taken be claimed by any other person Claim of third
than the defendant or his agent, and such person make affidavit of his
title thereto, or right to the possession thereof, stating the grounds of
such title or right, and serve the same upon the officer, the officer
shall not be bound to keep the property, or deliver it to the plaintiff,
unless the plaintiff, on demand of him or his agent, indemnify the of
ficer against such claim, by an undertaking, executed by two sufficient
sureties, accompanied by their affidavits, that they are each worth
double the value of the property as speoified in the affidavit of the
plaintiff, over and above their debts and liabilities, exclusive of pro
perty exempt from execution, and are freeholders or householders of
the county ; and no claim to such property by any other person than
the defendant or his agent shall be valid against the officer, unless so
made.
Sec 566. The officer shall return the order and affidavit, with his Return of order,
proceedings thereon, to the justice within five days after taking the
property mentioned therein.
Sec. 567. The qualification of sureties on the several undertakings Qualification
required by this chapter, shall be as follows :
1st. Each of them shall be a resident, and householder, or free
holder within the county :
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2d. Each shall be worth double the amount stated in the undertak
ing, over and above all his debts and liabilities, exclusive of property
exempt from execution.
Sec. 568. For the purpose of justification, each of the sureties
shall attend before the justice at the time mentioned in the notice, and
may be examined on oath, on the part of the adverse party, touch
ing his sufficiency, in such manner as the justice, in his discretion,
may think proper. The examination shall be reduced to writing, and
subscribed by the sureties if required.
Sec. 569. If the justice, find the sureties sufficient, he shall annex
the examination to the undertaking, endorse his allowance thereon,
and file the same, and the officer shall thereupon be exonerated from
liability.
CHAPTER III.
PLEADINGS AND TKIAL.

Pleadings.

When pleadings
to be u\ writing
and when oral.

Pleadings to be
entered or filed,
Their form.

Complaint.

Section 570. The pleadings in justices' courts shall be :
1st. The complaint by the plaintiff stating the cause of action :
2d. The answer by the defendant, stating the ground of the
defence.
Sec. 571. The pleadings shall be in writing, and verified by the
oath of the party, his agent or attorney, when the action is :
1st. For the foreclosure of any mortgage or the enforcement of any
lien on personal property :
2d. For a forcible or unlawful entry upon, or a forcible or unlaw
ful detention of lands, tenements, or other possessions : (1)
3d. To recover possession of a " mining claim." In other cases
the pleadings may be oral or in writing.
Sec. 572. When the pleadings are oral, the substance of them
shall be entered by the justice in his docket ; when in writing they
shall be filed in his office, and a reference to them made in the dock
et. Pleadings shall not be required to be in any particular form,
but shall be such as to enable a person of common understanding to
know what is intended.
Sec. 573. The complaint shall state in a plain and direct manner
the facts constituting the cause of action.
Sec. 574. The answer may contain a denial of any of the material
facts stated in the complaint, which the defendant believes to be un
true, and also a statement, in a plain and direct manner, of any other
facts constituting a defence, or a counter claim upon which an action
(1) See ante, p. 177.
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may be brought by the defendant against the plaintiff in a justices'
court.
Sec. 575. A statement in answer that the party has not sufficient what deemed
.
a denial.
knowledge or information in respect to a particular allegation in the
previous pleading of the adverse party to form a belief, shall be
deemed equivalent to a denial.
Sec. 576. When the cause of action or counter claim arises upon an Cause ofaction,
1
etc., on an
account or instrument for the payment of money only, it shall be suf- instrument fci
ficient for the party to deliver a copy of the account or instrument to of money,
the court, and to state that there is due to him thereupon, from the
adverse party, a specified sum, which he claims to recover or set-off.
The court may, at the time of the pleading, require that the original
account or instrument be exhibited to the inspection of the adverse
party, and a copy to be furnished ; or if it be not so exhibited and a
copy furnished, may prohibit its being afterwards given in evidence.
Sec. 577. When the defendant answers the complaint, every me- what allegations
terial allegation therein, not denied by the answer, shall, on the trial, UAm °* true"
be taken to be true.
Sec. 578. Either party may object to a pleading of his adversary, objection to
or to any part thereof, that it is not sufficiently explicit to enable
him to understand it, or that it contains no cause of action or defence
although it be taken as true. If the court deem the objection well
founded, it shall order the pleading to be amended, and if the party
refuse to amend, the defective pleading shall be disregarded.
Sec. 579. A variance between the proof on the trial and the alle- what variance
1
to bo disregarded
gations in a pleading shall be disregarded as immaterial, unless the
court be satisfied that the adverse party has been misled to his preju
dice thereby.
Sec. 580. The pleadings may be amended at any time before the Amendments,
trial, to supply a deficiency or omission, when by such amendment
substantial justice will be promoted. If the amendment be made af
ter the issue, and it be made to appear to the satisfaction of the court
by oath, that an adjournment is necessary to the adverse party in
consequence of such amendment, an adjournment shall be granted.
The court may also, in its discretion, require as a condition of an
amendment, the payment of costs to the adverse party, to be fixed by
the court, not exceeding twenty dollars ; but such payment shall not
be required unless an ajdournment is made necessary by the amend
ment ; nor shall an amendment be allowed after a witness is sworn
on the trial, when an adjournment thereby will be made necessary.
Sec. 581. The parties shall not be at liberty to give evidence by Title to real
which the question of title to real property shall be raised on the question. "
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trial before a justice, and if it appear from the plaintiff's own show
ing on the trial, or from the answer of the defendant, verified by his
oath, or that of his agent or attorney, that the determination of the
action will necessarily involve the decision of a question of title to
real property, the justice shall suspend all further proceedings in the
action, and certify the pleadings ; or if the pleadings be oral, a tran
script of the same from his docket to the district court of the county ;
and from the time of filing such pleadings or transcript with the
county clerk, the district court shall have over the action the same
jurisdiction as if it were originally commenced therein. Provided,
that when the pleadings or transcript are certified to the district
court upon the answer of the defendant, he shall file an undertaking
with two or more sufficient sureties, to be approved by the justice,
to the effect that they will pay all costs of the action if it be de
cided against him by the district court.
Csnsesmay be
Sec. 582. If at any time before the trial it appear, to the satisfac
transferred, and tion of the justice before whom the action is brought, by affidavit of ei
proceedings
thereon.
ther party, that such justice is a material witness for either party, or if
either party make affidavit that he has reason to believe, and does
believe, that he cannot have a fair and impartial trial before such
justice by reason of the interest, prejudice or bias of the justice, the
action shall be transferred to some other justice of the same or neigh
boring township ; and in case a jury be demanded, and affidavit of
either party is made, that he cannnot have a fair and impartial trial,
on account of the bias or prejudice of the citizens of the township
against him, the action shall be transferred to some other justice of
the peace in the county. The justice to whom an action may be
transferred by the provisions of this section, shall have and exercise
the same jurisdiction over the action as if it had been originally
commenced before him. The justice ordering the transfer of the ac
tion to another justice, shall immediately transmit to the latter, on
payment of costs, all the papers in the action, together with a certi
fied transcript from his docket, of the proceedings therein.
Adjournments
Upon the return day of the summons, if a jury be required,
cSKkc»I*e3?e *" or if the justice be actually engaged in other official business, he
may adjourn the trial without the consent of either party as
follows :
1st. When a party who is not a resident of the county is in attend
ance, the adjournment not to exceed twenty-four hours ; when the de
fendant in attendance is under arrest, the adjournment not to exceed
three hours :
2d. In other cases not to exceed five days. (1)
(1) Amendment inserted from Stat. 1853, p. 279.
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Sec. 583. The trial may be adjourned by consent, or upon appli- The ukecation of either party, without the consent of the other, for a period
not exceeding ten days (except as provided in the next section), as
follows :
1st. The party asking the adjournment shall, if required by his ad
versary, prove by his own oath, or otherwise, that he cannot, for want
of material testimony, which he expects to procure, safely proceed to
trial :
2d. The party asking the adjournment shall also, if required by
the adverse party, consent that the testimony of any witness of such
adverse party, who is in attendance, be then taken by deposition be
fore the justice, which shall accordingly be done ; and the testimony
so taken may be read on the trial with the same effect, and subject
to the same objections, as if the witness were produced.
Sec. 584. An adjournment may be had, either at the time of join- The like,
ing the issue, or at any subsequent time to which the cause may stand
adjourned, on application of either party, for a period longer than ten
days, but not to exceed ninety days from the time of the return of the
summons, upon proof, by the oath of the party or otherwise, to the
satisfaction of the justice, that such party cannot be ready for trial
before the time to which he desires an adjournment, for the want of
material evidence, describing it ; and that the delay has not been
made necessary by any act or negligence on his part, since the action
was commenced, and that he expects to procure the evidence at the
time stated by him.
Sec. 585. No adjournment shall be granted for a period longer The like,
than ten days, upon the application of either party, except upon con
dition that such party file an undertaking, with sureties, to be ap
proved by the justice, to the effect that they will pay to the opposite
party the amount of any judgment which may be recovered against
the party applying.
Sec 586. If the plaintiff fail to appear at the return day of the Parties ailing
summons, the action shall be dismissed. If the defendant fail to ap- *ppearpear at the return day of the summons, or if either party fail to at
tend at a day to which the trial has been adjourned, or fail to make
the necessary pleading or proof on his part, the case may, neverthe
less, proceed, at the request of the adverse party, and judgment shall
be given in conformity with the pleadings and proofs.
Sec. 587. A trial by jury shall be demanded at the time of joining Tri»i by jury,
issue ; and shall be deemed waived, if neither party then demand it.
When demanded, the trial of the case shall be adjourned, until a time
03
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and place fixed for the return of the jury. If neither party desire
an adjournment, the time and place shall be determined by the justice,
and shall be on the same day, or within the next two days. The jury
shall be summoned upon an order of the justice from the citizens of
the city or township, and not from the bystanders.
Sec. 588. At the time appointed for the trial, the justice shall pro
ceed to call, from the jurors summoned, the names of the persons to
constitute the jury for the trial of the issue. The jury by consent of
the parties may consist of any number not more than twelve nor less
than three.
Sec. 589. If a sufficient number of competent and indifferent jurors
do not attend, the justice shall direct others to be summoned from
the vicinity, and not from the bystanders, sufficient to complete the
jury.
Sec. 590. Either party may challenge the jurors. The challenges
shall be either peremptory, or for cause. Each party shall be entitled
to three peremptory challenges. Either party may challenge for cause,
on any grounds set forth in section 162. Challenges for cause shall
be tried by the justice in a summary manner, who may examine the
juror challenged, and witnesses.

CHAPTER IV.
JUDGMENT AND EXECUTION.
Judgment
without
prejudice, etc.

Judgment c
failure to

Section 591. Judgment that the action be dismissed without pre
judice to a new action, may be entered with costs in the following
cases :
1st. When the plaintiff voluntarily dismisses the action before it
is finally submitted.
2d. When he fails to appear at the time specified in the summons,
or upon adjournment, or within one hour thereafter :
3d. When it is objected at the trial, and appears by the evidence,
that the action is brought in the wrong county, or township, or city ;
but if the objection be taken and overruled, it shall be cause only of
reversal on appeal, and shall not otherwise invalidate the judgment ;
if not taken at the trial, it shall be deemed waived, and shall not be
cause of reversal.
Sec. 592. When the defendant fails to appear and answer, judg
ment shall be given for the plaintiff as follows :
1st. When a copy of the account, note, bill, or other obligation
upon which the action is brought, was filed with the justice at the
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time the summons was issued, judgment shall be given without fur
ther evidence, for the sum specified in the summons :
2d. In other cases the justice shall hear the" evidence of the plain
tiff, and render judgment for such sum only as shall appear by the
evidence to be just ; but in no case exceeding the amount specified in
the summons.
Sec. 593. Upon issue joined, if a jury trial be not demanded, the Jrjj1 without
justice shall hear the evidence, and decide all questions of fact and
of law, and render judgment accordingly.
Sec. 594. Upon
shall immediately
r a verdict the justice
.
. render Judgment
verdict, or on
judgment accordingly. When the trial is by the justice, judgment decision of
shall be entered immediately after the close of the trial, if the de
fendant has been arrested and is still in custody; in other cases it
shall be entered within four days after the close of the trial.
Sec. 595. When the amount found due to either party exceeds the Entering
sum for which the justice is authorized to enter judgment, such party
may remit the excess, and judgment may be rendered for the resi
due.
Sec. 596. If the defendant, at any time before the trial, offer in Effect of offer,
writing to allow judgment to be taken against him for a specified sum,
the plaintiff may immediately have judgment therefor, with the costs
then accrued ; but if he do not accept such offer before the trial, and
fail to recover in the action a sum equal to the offer, he shall not re
cover costs, but costs shall be adjudged against him, and if he re
cover, deducted from his recovery. But the offer and failure to ac
cept it shall not be given in evidence to affect the recovery otherwise
than as to costs, as above provided.
Sec. o97. When a judgment is rendered in a case where the de- Judgment on
fendant is subject to arrest and imprisonment thereon, it shall be SO subject to
stated in the judgment, and entered in the docket.
imprisonment.
Sec. 598. When the prevailing party is entitled to costs by this judgment to
chapter, the justice shall add their amount to the verdict; or in case °cu eco,t*'
of a failure of the plaintiff to recover, or in case of a dismissal of
the action, shall enter up judgment in favor of the defendant for the
amount of such costs.
Sec. 599. The justice, on demand of the party in whose favor judg- Transcript of
ment is rendered, shall give him a transcript thereof, which may be be filed with 1
filed and docketed in the office of the clerk of the county where the countycer '
judgment was rendered. The time of the receipt of the transcript by
the county clerk shall be noted by him thereon, and entered in the
docket ; and from that time executions may be issued by the county
clerk, on such judgments, to the sheriff of any other county of the
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state, in the same manner as upon judgments recovered in the higher
courts. All process upon judgments recovered in justice's courts, to
be executed within the same county, shall be issued by the justice, or
his successors in office.
Execution within Sec. 600. Execution for the enforcement of a judgment in a jus
five yean.
tice's court, may be issued on the application of the party entitled
thereto, at any time within five years from the entry of judgment.
Form of
Sec. 601. The execution, when issued by a justice, shall be direc
execution
ted to the sheriff or to a constable of the county, and subscribed by
the justice by whom the judgment was rendered, or by his successor
in office, and shall bear date the day of its delivery to the officer to
be executed. It shall intelligibly refer to the judgment, by stating
the names of the parties, and the name of the justice before whom,
and of the county, and the township, or city, where, and the time
when, it was rendered; the amount of judgment, if it be for money ;
and if less than the whole is due, the true amount due thereon. It
shall contain, in like cases, similar directions to the sheriff or consta
ble as are required by the provisions of Title VII. of this act, in an
execution to the sheriff.
How executed.
Sec. 602. The sheriff or constable to whom the execution is di
rected, shall proceed to execute the same in the same manner as the
sheriff is required by the provisions of Title VII. of this act, to pro
ceed upon executions directed to him ; and the constable, when the
execution is directed to him, shall be vested, for that purpose, with
all the powers of sheriff.
CHAPTER V.
GENERAL PROVISIONS.
Provision*
Section 603. The provisions of this act which are referred to in
applicable to
justices' courts. this title, and those also in respect to which no special provision is
made in this title, shall be applicable to justices' courts, and the pro
ceedings therein. (1)
justice's docket. Sec. 604. Every justice shall keep a book denominated " A Dock
et," in which he shall enter :
1st. The title of every action or proceeding :
2d. The object of the action or proceeding, and if a sum of money
be claimed, the amount of the demand :
3d. The date of the summons, and the time of its return ; and if an
order to arrest the defendant be made, or a writ of attachment be
issued, a statement of these facts :
(1 ) Amendment inserted from Stat,, 1853. p. 280.
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4th. The time when the parties or either of them appear, or their
non-appearance, if default be made ; a minute of the pleadings ; if in
writing, referring to them ; if not in writing, a concise statement of
the material parts of the pleading :
5th. Every adjournment, stating on whose application, whether on
oath, evidence, or consent, and to what time :
Gth. The demand for a trial by jury, when the same is made, and
by whom made ; the order for the jury, and the time appointed for
the trial and return of the jury :
7th. The names of the jury who appear and are sworn ; the names
of all witnesses sworn, and at whose request :
8th. The verdict of the jury, and when received ; if the jury dis
agree, and are discharged, the fact of such disagreement and dis
charge :
9th. The judgment of the court, specifying the costs included, and
the time wh"n rendered :
10th. The issuing of execution, when issued, and to whom ; the re
newals thereof, if any, and when made ; and a statement of any
money paid to the justice, and when, and by whom :
11th. The receipt of a notice of appeal, if any be given.
Sec. 605. The several particulars of the last section specified tihall Entries in docket
•
«
to be evidence.
be entered under the title of the action to which they relate, and at
the time when they occur. Such entries in a justice's docket, or a
traosr-r'jit thereof, oortified by the j'i=fice or his successor in office,
shall be primary evidence to prove the facts so stated therein.
Sec. 606. A justice shall keep an alphabetical index to his docket, index to docket,
in which shall be entered the names of the parties to each judgment,
with a reference to the page of entry. The names of the plaintiffs
shall oe entered iu die index, in the alphabetical order of the first let
ter of the family names.
Sec. 607. It <miill be the duty of every justice, upon t'ae expiration Justice to deliver
- _
,
. ....
4
dockets to his
of his term of office, to deposit with his successor his official dockets, successor in
as well his own as those of his predecessors, which may be in his cus
tody, to be kept as public records. If the office of a justice become
vacant by his death, or removal from the township or city, or other
wise, before his successor is elected and qualified, the dockets in pos
session of such justice shall be deposited with the county clerk of the
county, to be by him delivered to the successor in office of the justice.
Sec. 608. Any justice with whom the docket of his predecessor is Execution after
deposited, may issue execution on a judgment there entered and un- office* °ut °f
satisfied, in the snme manner and with the same effect as the justice
by whom the judgment was entered might have done.
53»
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Who deemed
the successor
of a justice.

Sec. 609. The justice elected to fill a vacancy shall be deemed the
successor of the justice whose office became vacant before the expi
ration of a full term. When a full term expires, the same or another
person elected to take office in the same township, or city, from that
time shall be deemed the successor.
Sec. 610. When two or more justices are equally entitled under
The like.
the last section to be deemed the successors in office of the justice,
the county judge shall, by a certificate, subscribed by him and filed in
the office of the county clerk, designate which justice shall be the
successor of a justice going out of office, or whose office has become
vacant.
Skc. 611. The summons, execution, and every other paper made
or issued by a justice, except a subpoena, shall be filed without a
blank left to be filled by another, otherwise it shall be void.
Sec. 612. In case of the sickness, other disability, or necessary
Disabilities of
justice.
absence of a justice on a return of a summons, or at the time ap
pointed for a trial, another justice of the same township or city may,
at his request, attend in his behalf, and shall thereupon become vest
ed with the power, for the time being, of the justice before whom the
summons was returnable. In that case the proper entry of the pro
ceedings before the attending justice, subscribed by him, shall be
made in the docket of the justice before whom the summons was re
turnable. If the case be adjourned, the justice before whom the sum
mons was returnable, may resume jurisdiction.
Sec. 613. A justice may, at the request of a party, and on being
Justice may
specially appoint satisfied that it is expedient, specially depute any discreet person of
a person to serve
process, etc.
suitable age, and not interested in the action, to serve a summons or
execution with or without an order to arrest the defendant, or with
or without a writ of attachment. Such deputation shall be in writing
on the process.
Sec. 614. The person so deputed shall have tbe authority of a con
Authority of
person so
stable in relation to the service, execution, and return of such process,
appointed.
and shall be subject to the same obligations.
Sec. 615. A constable, notwithstanding the expiration of his term
Constable may
complete execu of office, may proceed and complete the execution of all final process
tion of process
after term of
office expires. which he has begun to execute, in the same manner as if he still con
tinued in office, and his sureties shall be liable to the same extent
of
Sec. 616. A justice may punish as for contempt, persons £
Power to punish
for contempt. the following acts, and no other :
1st. Disorderly, contemptuous, or insolent behavior towards *
justice while holding the court, tending to interrupt the due course
a trial, or other judicial proceeding :
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2d. A breach of the peace, boisterous conduct, or violent disturb
ance in the presence of the justice, or in the immediate vicinity of
the court held by him. tending to interrupt the due course of trial, or
other judicial proceeding :
3d. Disobedience or resistance to the execution of a lawful order,
or process, made or issued by him :
4th. Disobedience to a subpoena duly served, or refusing to be
sworn, or answer as a witness :
5th. Rescuing any person or property in the custody of any offi
cer by virtue of an order or process of the court held by him.
Sec. 617. When a contempt is committed in the immediate view contempt*, how
and presence of the justice, it may be punished summarily, for which pullisbedan order shall be made reciting the facts, as occurring in such imme
diate view and presence, adjudging that the person proceeded against
is thereby guilty of a contempt, and that he be punished as therein
prescribed. When the contempt is not committed in the immediate
view and presence of the justice, a warrant of arrest may be issued
by such justice, on which the person so guilty may be arrested and
brought before the justico immediately, when an opportunity to be
heard in his defence or excuse shall be given. The justice may there
upon discharge him, or may convict him of the offence. A justice
may punish for contempts, by fine or imprisonment, or both ; such
fine not to exceed in any case one hundred dollars, and such impris
onment one day.
Sec. 618. The conviction specifying particularly the offence and c™Tk.tj2J 40
the judgment thereon, shall be entered by the justice in his docket.
Sec. 619. Justices of the peace may issue subpoenas in any action Power to issue
subpoena*.
or proceeding in the courts held by them, and final process on any
judgment recovered therein, to any part of the county.
Sec. 620. Justices of the peace may issue commissions to take the Commissions to
m
..
.
_ _.
i • .
- take testimony.
depositions of witnesses out of this state, and settle interrogatories
to be annexed thereto, and direct the manner in which the commis
sions shall be returned. The provisions of Title XI. of this act, so
far as the same are consistent with the jurisdiction and powers of
justices' courts, shall be applicable to justices' courts, and to actions
and proceedings therein.
Sec. 621. In actions respecting " mining claims," proof shall be proof respecting
admitted of the customs, usages, or regulations established and in mml,18c,",m"force at the bar, or diggings, embracing such claim ; and such cus
toms, usages, or regulations, when not in conflict with the constitution
and laws of this state, shall govern the decision of the action.
Sec. 622. A new trial may be granted by the justice, on motion, New trial.
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within ten days after the entry of judgment, for any one of the fol
lowing causes :
1st. Accident or surprise, which ordinary prudence could not have
guarded against.
2d. Excessive damages, appearing to have been given under the
influence of passion ; or,
3d. Insufficiency of the evidence to justify the verdict or other de
cision.
4th. Newly discovered evidence material for the party making the
application, which he could not with reasonable diligence have dis
covered and produced at the time.
Application for
Sec. 623. The application shall be made upon affidavit and notice.
new trial.
The affidavit shall be filed with the justice, with a statement of the
grounds upon which the party intends to rely. The adverse party
may use counter affidavits on the motion, provided they be filed one
day previous to the hearing of the motion.
Parties may
Sec. 624. Any party dissatisfied with a judgment rendered in a
justice's court, may appeal therefrom to the county court of the
county, at any time within ten days after the rendition of the judg
ment. (1)
Sue. 625. [Repealed.]
Sec. 626. An appeal shall be taken by filing a notice of appeal
Appeal, how
taken.
with the justice and serving a copy on the adverse party. (2)
Sec. 627. Upon receiving the notice of appeal, and the under
Transcript of
docket to be
taking,
as required in the next section, and on the payment of the
transmitted.
costs of the action, the justice shall transmit to the clerk of the county
court a copy of his docket in the case, the undertaking filed, and the
notice of appeal. (3)
Sec. 628. An appeal from a justice's court shall not be effectual
Undertaking to
be filed in cases for any purpose unless an undertaking be filed with two or more sure
of appeal.
ties, approved by the justice, in a sum equal to twice the amount of
the judgment and costs, when the judgment is for the payment of
money ; or twice the value of the property added to twice the amount
of the costs, when the judgment is for the recovery of specific person
al property ; and shall be to the effect that the appellant will pay the
amount of the judgment appealed from, or the value of the property
specified in such judgment, as the case may be : Provided, the judg
ment shall be affirmed by the appellate court, together with the costs
on the appeal. If the judgment appealed from be other than for the
recovery of money or specific personal property, the amount of the
(I) (2) (3) Amendments inserted from Stat. 1853, p. 280.
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undertaking on appeal to stay proceedings, shall be fixed by the jus
tice, and shall be to the effect that the appellant will pay all costs on
appeal, and all damages which respondent may sustain thereby : Pro
vided, the judgment appealed from be affirmed. (1)
Sec. 629. If an execution be issued, on the filing of the undertak- si»y of proceed
ing, staying all proceedings, the justice shall, by order, direct the offi- 88 y llppoal°
cer to stay all proceedings on the same. Such officer shall, upon
payment of his fees for services rendered on the execution, thereupon
relinquish all property levied upon, and deliver the same to the judg
ment debtor, together with all moneys collected from sales or other
wise. If his fees be not paid, the officer may retain so much of the
property, or proceeds thereof, as may be necessary to pay the same.
Sec. 630. The party appealing shall furnish to the county court Appellant to
the papers mentioned in section eleven [627] of this act, certified by to«mrtp,pe™
the justice to be correct. (2)
Sec. 631. Costs shall be allowed to the prevailing party in a jus- Co«t«.
tices' court, as follows :
1st. To the plaintiff, ten per cent, on the amount of the money,
or the value of the property recovered, if the action was litigated ;
five per cent, if the action was not litigated :
2d. To the defendant, ten per cent, on the amount or the value of
the property claimed by the plaintiff in his complaint :
Sec. 632. In addition to the costs, as allowed in the last section, Additional
the prevailing party shall be allowed his money disbursements in the aUow*nceaction.
Sec. 633. Justices of the peace shall receive from the sheriff or Justice* to
constables of their county, all moneys collected on any process or or- from
der issued by their courts respectively, and all moneys paid to n c
them in their official capacity, and shall pay the same over to the
parties entitled or authorized to receive them, without delay. For a
violation of this section they may be removed from their office, and
shall be deemed guilty of a misdemeanor.
Sec. 634. Justices of the peace may, in all cases, require a deposit security for
of money, or an undertaking, as security for costs of court, before
issuing a summons.
Sec. 635. The provisions of sections 519, 520, 523, 525, 526, 527, PKwWoni m»de
531, and 532, shall be applicable to justices' courts and actions
therein.

(1 ) Amendments inserted from Stat 1853, p. 280.
(2) Amendment inserted from Stat., 1853, p. 281. Section II referred to in
section 630, is section 627 of this act, and has been inserted in brackets.
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TITLE XVH.
OF PROCEEDINGS IN CITIL CASES IN RECORDERS' AND MAYORS' COURTS.
Actions in
Section 636. Civil actions in recorders' and mayors' courts shall
recorders' and
.
.
*
.,.
_
mayors' courts, be commenced by filing the complaint, setting forth the violation or
how commenced. .
_.
. _
.,
.
_.
the ordinance complained or, with such particulars ot time, place,
and manner of violation, as to enable the defendant to understand
distinctly the character of the violation complained of, and to answer
the complaint. The ordinance may be referred to by its title. The
>
complaint shall be verified by the oath of the party complaining, or
of his attorney, or agent.
Summons to
Sec 637. Immediately after filing the complaint, a summons shall
'"' ''HKdbe issued, directed to the defendant, and returnable either immediate

pica, answer
"r lk'111'11,

ly, or at any time designated therein, not exceeding four days from
the date of its issuance,
Sec. 638. On the return of the summons the defendant may plead
to the complaint, or he may answer or deny the same. Such plea,

answer, or denial, may be oral or in writing, and immediately there
after the case shall be tried, unless for good cause shown an adjourn
ment be granted.
Triai,howhad.
Sec. 639. In all actions for violation of an ordinance where the
fine, forfeiture, or penalty imposed by the ordinance is less than fifty
dollars, the trial shall be by the court. In actions where the fine,
forfeiture, or penalty imposed by the ordinance is over fifty dollars,
the defendant shall be entitled, if demanded by him, to a jury of six
persons.
Appeal to county Sec. 640. From a judgment in a civil action in a recorders'
rtmrt'
or mayor's court, an appeal may be taken to the county court.

Actions, how
'
teJ'

The appeal shall be taken and the proceedings thereon conducted in
the same manner as appeals are taken from a judgment in a civil
action in a justices' court, and as the proceedings thereon are con
ducted.
Sec. 641. All proceedings in civil actions in recorders' and
mayors' courts, except as herein otherwise provided, shall be con

ducted in the same manner as in civil actions in justices' courts.
To what courts
Sec. 642. The provisions of this Title shall be applicable to civil
these provisions
,
.
*
*i j
i i• i 3
to apply.
actions in recorders and mayors courts already established, or
which may hereafter be established in any incorporated city of this
state.
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TITLE XVIII.
MISCELLANEOUS PROVISIONS.
Section 643. The supreme court may make rules not inconsistent courutomake
with the constitution and laws of the state, for its own government, rul08'
and the government of the district courts, and the superior court of
the city of San Francisco ; but such rules shall not be in force until
thirty days after their adoption and publication.
Sec. 644. The county clerk shall be the clerk of the county County clerk,
court, the court of sessions, and the probate court of his county.
Until otherwise provided by law, the clerk of the superior court cierk of superior
of the city of San Francisco shall be appointed by the said court.
Francisco.
Sec. 645. If an action be brought against a sheriff for an act Action against
done by virtue of his office, and he give written notice thereon to
the sureties on any bond of indemnity received by him, the judgment
recovered therein shall be conclusive evidence of his right to recover
against such sureties; and the court or judge in vacation may, on
motion, upon notice of five days, order judgment to be entered up
against them for the amount so recovered, including costs.
Sec. 646. Whenever a summons, or other process, is served upon scrrko of process
a party who is unable to read, or who does not understand the undcnSandiog
English language, it shall be the duty of the officer making the ser- {^g^^11
vice to explain to such party the nature of the summons, or other
process. In the counties of Santa Clara, Santa Cruz, Monterey, San
Luis Obispo, Santa Barbara, Contra Costa, Los Angeles, and San
Diego, it shall be the duty of the officer to give to the defendant, if
said defendant shall require it, a copy of the summons or other pro
cess in the Spanish language; and in the counties of Santa Barbara,
San Luis Obispo, Los Angeles, and San Diego, it shall be lawful,
with the consent of both parties, to have the process, pleadings, and
other proceedings in a cause in the Spanish language.
Sec. 647. Words used in this act in the present tense shall be interpretation
deemed to include the future as well as the present : words used in
the singular number shall be deemed to include the plural, and the
plural the singular ; writing shall be deemed to include printing or
printed paper ; oath to include affirmation or declaration ; signature
or subscription, to include mark when the person cannot write, his
name being written near it, and witnessed by a person who writes
his own name as a witness.
Sec. 648. The following statutes, namely : the act entitled " An statutes
act to regulate proceedings in civil cases in the district court, the su
perior court of the city of San Francisco, and the supreme court,"
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passed April twenty-second, eighteen hundred and fifty ; the act en
titled " An act to regulate proceedings against debtors by attachment,"
passed April twenty-second, eighteen hundred and fifty ; the act en
titled " An act providing for the collection of demands against vessels
and boats," passed April tenth, eighteen hundred and fifty ; the act
entitled " An act to regulate proceedings in courts of justices of the
peace in civil cases," passed April tenth, eighteen hundred and fifty ;
and the act entitled " An act to regulate proceedings in the county
courts in cases of appeal from the courts of justices of the peace,"
passed April eleventh, eighteen hundred and fifty ; the act entitled
" An act respecting set-offs," passed [April] twenty-second, eighteen
hundred and fifty, are hereby repealed ; but such repeal shall not in
validate any judgment rendered, or order made, or any proceeding
already taken by virtue of said statutes,
Sec. 649. This act Bhall take effect on the first dayJ of JulyJ of the
present year.
CHAPTER CXXIV.
AN ACT concerning the Office of County Assessor. (1)—[Passed
March 27, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :

Term ofoffice.

Section. 1. The county assessor shall hold his office for the term
of one year from the date of his election and until his successor is
elected and qualified, and shall do and perform all the duties which
are now or may hereafter be required of him by law.
_To gire
. .bond aad Sec. 2. He shall, before entering
7° on ,the duties of his office, execute
take oath of
bond, with two or more freehold sureties, to the acceptance of the
county judge of his county, in the penal sum of five thousand dollars,
conditioned for the faithful discharge of all duties imposed on him by
law, and take the oath of office prescribed by law, which shall be en
dorsed on his certificate of election. (2)
Vacancies, how
Sec. 3. In all cases where the office of county assessor becomes
supplied.
vacant, from any cause whatever, and the interests of the county and
state require that such vacancy should be filled previous to the next
annual election, the court of sessions of the county shall appoint some
(1) For election of, see ante, pp. 240, 241.
(2) For oath of office, see ante, p 243, and for additional bond, see post, Chap.
127, Art. 8, Sec. 8.

COMPILED LAWS OF CALIFORNIA.

637

suitable person possessing the qualifications of an elector, residing
within such county, to fill the vacancy, and the person thus appointed
shall give bond and take the like oath as is required of assessors
chosen by the people, and shall hold his office until the next annual
election and until his successor is chosen and qualified.
Sec. 4. Said assessor shall have the power of appointing one or May appoint
more deputies to aid in his official duties, for whose conduct he shall
be responsible.
Sec. 5. If any assessor shall, by himself or deputy, be guilty of any Penalty f«
neglect of duty enjoined on him by law, the court of sessions may
make such deduction from his account for services rendered, as they
may deem just and reasonable, and shall, moreover, be liable to indict
ment in any court of competent jurisdiction,' and fined in any sum not
exceeding five hundred dollars.
Sec. 6. Each county assessor and deputy assessor shall, at the end ^™,rk^,out
of each week in which he shall have been engaged in the performance !^apjlJd<£1HlIle
of any of the duties required of him by law, enter an account in wri- °™<Jn1^u^,1^
ting of the number of days or parts of days he may have been so JJJJjJjJjJ'J,
engaged during the week, and at the next regular term of the court of court of sessions,
sessions, after the return of his assessment roll, shall present such
statement to said court, and shall make oath to the truth thereof, and
shall answer such questions respecting the same as may be propound
ed to him by said court. (1)
Sec. 7. The assessor and deputy assessor shall each be allowed S'bet^iited
such sum per day, not exceeding sixteen nor less than eight dollars, ^p'^.^"/^,.0'
as said court of sessions or board of supervisors
in those counties cou?
of
c
session*.
where such board has superseded the court of sessions, may see fit to
allow for each day the said court or board shall be satisfied they shall
have been respectively employed in the discharge of the duties re
quired of them by law. (2)
Sec. 8. Suit may be instituted on such assessor's bond, in the man- suit on assessor's
ner designated by law, for the benefit of any person who may be
aggrieved by the wrongful conduct of such assessor or his deputy.
Sec. 9. The assessor and his deputy are hereby authorized to ad- Assessor and
minister all oaths and affirmations contemplated by law in the discharge adn3nSte?«itns
of their duties as such assessors.
( 1 ) For duties under Revenue Act, see post, chap. 127.
(2) Amendment inserted from stat. 1853, p. 138.
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CHAPTER CXXV.
AN ACT concerning Crimes and Punishments.
I860.]

[Passed April 16,

The People of the State of California, represented in Senate and
Assembly, do enact as follows :
FIRST DIVISION.
PEB80N8 CAPABLE OF COMMITTING CRIMES.
9 of a

Section 1. In every crime or public offence there must be an union
or joint operation of act and intention, or criminal negligence.
Intent, how
Sec. 2. Intention is manifested by the circumstances connected
with the perpetration of the offence, and the sound mind and discre
tion of the person accused.
Sec 3. A person shall be considered of sound mind who is neither
an idiot, nor lunatic, nor affected with insanity, and who hath arrived
at the age of fourteen years : or before that age, if such person
knew the distinction between good and evil.
Infant v
Sec. 4. An infant under the age of fourteen years shall not be
found guilty of any crime.
Idiots.
Sec. 5. An idiot shall not be found guilty or punished for any
crime with which he or she may be charged.
Sec. 6. Any person counselling, advising, or encouraging an in
Counselling
infant or idiot
to commit any fant under the age of fourteen years, a lunatic or idiot, to commit
any offence, shall be prosecuted for such offence, when committed, as
principal, and if found guilty shall suffer the same punishment that
would have been inflicted on such person counselling, advising, or en
couraging, as aforesaid, had he or she committed the offence directly,
without the intervention of such idiot, lunatic, or infant.
Sec 7. A married woman, acting under the threats, command, or
Married woman
acting under
coercion of her husband, shall not be found guilty of any crime not
coercion of
b-Ulband.
punishable with death : Provided, it appear from all the facts and
circumstances of the case that violent threats, command, or coercion,
were used ; and in such case the husband shall be prosecuted as prin
cipal, and receive the punishment which would have otherwise been
inflicted on the wife if she had been found guilty.
Drunkennew not Sec 8. Drunkenness shall not be an excuse for any crime, unless
exc6eVt?rto<!^lIn,' such drunkenness be occasioned by the fraud, contrivance, or force of
some other person or persons, for the purpose of causing the perpe
tration of an offence, in which case the person or persons so causing
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said drunkenness for such malignant purpose shall be considered prin
cipal or principals, and suffer the same punishment as would have
been inflicted on the person or persons committing the offence, if he,
she, or they had been possessed of sound reason and discretion.
Sec. 9. All acts committed by misfortune or accident shall not be Act d0>>« t>7
,..,,..„.,
,,
., misfortune or
deemed criminal when it satisfactorily appears that there was no evil <
design or intention or culpable negligence.
Sec. 10. A person committing a crime not punishable with death, Crimes commitunder threats or menaces which sufficiently show that his or her life
was in danger, or that he or she had reasonable cause to believe and
did believe that his or her life was in danger, shall not be found guil
ty, and such threats or menaces being proved and established, the
person or persons compelling by such threats or menaces the commis
sion of the offence, shall be considered as principal or principals, and
suffer the same punishment as if he or she had perpetrated the
SECOND DIVISION.
; in i
Section 11. An accessory is he or she who stands by and aids, abets,
or assists ; or who, not being present aiding, abetting, or assisting,
hath advised and encouraged the perpetration of the crime. He or
she who thus aids, abets or assists, advises or encourages, shall be
deemed and considered as principal, and punished accordingly.
Sec. 12. An accessory after the fact is a person who, after full fcet
knowledge that a crime has been committed, conceals it from the ma
gistrate, or harbors and protects the person charged with or found
guilty of the crime. Any person being found guilty of being an ac
cessory after the fact shall be imprisoned for any term not exceeding
two years, and fined in a sum not exceeding five thousand dollars, to
be regulated by the circumstances of the case and the enormity of
the crime.
THIRD DIVISION.
WHO MAY BE A WITNESS IN CRIMINAL CASES.
Section 13. The party or parties injured shall in all cases be compe- party injured
tent witnesses ; the credibility of all such witnesses shall be left to m*7 **
the jury as in other cases.
Sec. 14. No black or mulatto person, or indian, shall be permitted Blacks, mulat
to give evidence in favor of, or against, any white person. Every when not to be '
person who shall have one-eighth part or more of negro blood shall Muwto Ind
be deemed a mulatto, and every person who shall have one half of mdian d<,aneaindian blood shall be deemed an indian.
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Sec. 15. The solemn affirmation of witnesses shall be deemed suf
ficient. A false and corrupt affirmation shall subject the witness to
all the penalties and punishments provided for those who commit wil
ful and corrupt perjury.
FOURTH DIVISION.
CHIMES AGAINST THE GOVERNMENT AND PEOPLE.

Crimea against
government, etc.

Section 16. Crimes against the government and people shall con
sist of treason and misprision of treason, and can be committed only
by persons owing allegiance to the state.
Treason against
Sec. 17. Treason against the state shall consist only in levying war
against it, adhering to its enemies, or giving them aid and comfort.
No person shall be convicted of treason unless on the evidence of
two witnesses to the same overt act, or confession in open court. The
punishment of treason shall be death. When the overt act of trea
son shall be committed without the limits of this state, the person
charged therewith may be arrested, tried, and punished in any county
of this state within the limits of which he may be found, and the of
fence may be charged to have been committed in the county where he
may be arrested.
Misprision,of
Sec. 18. Misprision of treason shall consist in the knowledge and
concealment of treason, without otherwise assenting to, or participat
ing in the crime. Any person being found guilty thereof shall be
punished by confinement in the state prison for any term not exceed
ing five years.
FIFTH DIVISION.
OFFENCES AGAINST THE PERSONS OF INDIVIDUALS.
Section 19. Murder is the unlawful killing of a human being, with
malice aforethought, either express or implied. The unlawful killing
may be effected by any of the various means by which death may be
occasioned.
Sec. 20. Express malice is that deliberate intention unlawfully to
take away the life of a fellow creature, which is manifested by exter
nal circumstances capable of proof.
Malice, when to
Sec. 21. Malice shall be implied when no considerable provocation
be implied.
appears, or when all the circumstances of the killing show an aban
doned and malignant heart. The punishment of any person convict
ed of the crime of murder shall be death.
Manslaughter
Sec. 22. Manslaughter is the unlawful killing of a human being
defined.

Murder defined.
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without malice expressed or implied, and without any mixture of de
liberation. It must be voluntary, upon a sudden heat of passion,
caused by a provocation apparently sufficient to make the passion
irresistible ; or involuntary in the commission of an unlawful act, or
a lawful act without due caution or circumspection.
Sec. 23. In cases of voluntary manslaughter there must be a serf- voia
ous and highly provoking injury inflicted upon the person killing, r
sufficient to excite an irresistible passion in a reasonable person, or
an attempt by the person killed to commit a serious personal injury
on the person killing.
Sec. 24. The killing must be the result of that sudden violent im- Manslaughter,
pulse of passion supposed to be irresistible ; for if there should appear punished u
to have been an interval between the assault or provocation given
and the killing, sufficient for the voice of reason and humanity to be
heard, the killing shall be attributed to deliberate revenge and pun
ished as murder.
Sec. 25. Involuntary manslaughter shall consist in the killing of a inTohmtary
.
.,
.
,.1
..
. manalaughter
human being, without any intent so to do ; in the commission of an defined,
unlawful act, or a lawful act, which probably might produce such a
consequence in an unlawful manner : Provided, that where such invol- involuntary
untary killing shall happen in the commission of an unlawful act, committing an
which in its consequences naturally tends to destroy the life of a hu- unl*wft'1
man being, or is committed in the prosecution of a felonious intent,
the offence shall be deemed and adjudged to be murder.
Sec. 26. Every person convicted of the crime of manslaughter shall Punishment n>r
. *
.
.
manslaughter.
be punished by imprisonment in the state prison for a term not ex
ceeding three years, and fined not exceeding five thousand dollars.
Sec. 27. In order to make the killing either murder or manslaugh- Death ofparty
ter, it is requisite that the party die within a year and a day after J^arld a*day.
the stroke received, or the cause of death administered ; in the com- computation
putation of which the whole of the day on which the act was done
shall be reckoned the first.
Sec. 28. If the injury be inflicted in one county and the party die pure oftrial,
within another county or without the state, the accused shall be tried
in the county where the act was done, or the cause of death adminis
tered. If the party killing shall be in one county, and the party
killed be in another county at the time the cause of death shall be
administered, the accused may be tried in either county.
Sec. 29. Justifiable homicide is the killing of a human being in clde
justifiable
J--—necessary self-defence, or in defence of habitation, property, or per
son, against one who manifestly intends or endeavors, by violence or
surprise, to commit a felony, or against any person or persons who
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manifestly intend and endeavor, in a violent, riotous, or tumultuous
manner, to enter the habitation of another for the purpose of assault
ing or offering personal violence to any person dwelling or being
therein.
Sec. 30. A bare fear of any of these offences, to prevent which
What not a
sufficient
the homicide is alleged to have been committed, shall not be sufficient
j ratification.
to justify the killing. It must appear that the circumstances were
sufficient to excite the fears of a reasonable person, and that the par
ty killing really acted under the influence of those fears, and not in
a spirit of revenge.
Killing In selfSec. 31. If a person kill another in self-defence, it must appear
defence, when
justifiable.
that the danger was so urgent and pressing that in order to save his
own life, or to prevent his receiving great bodily harm, the killing of
the other was absolutely necessary ; and it must appear also that the
person killed was the assailant, or that the slayer had really and in
good faith endeavored to decline any further struggle before the mor
tal blow was given.
When officer or
Sec. 32. If an officer in the execution of his office in a criminal
priTate person
justified in kill case, having legal process, be resisted and assaulted, he shall be jus
ing assailant.
tified if he kill the assailant. If an officer or private person at
tempt to take a person charged with felony, and he or they be resis
ted in the endeavor to take the person accused, and to prevent the
escape of the accused, and by reason of such resistance he or she be
killed, the officer or private person so killing shall be justified : Pro
vided, that such officer or private person previous to such killing shall
have used all reasonable efforts to take the accused without success,
and that from all probability there was no prospect of being able to
prevent injury from such resistance, and the consequent escape of
such person.
Sec. 33. Justifiable homicide may also consist in unavoidable ne
Justifiable
homicide further cessity, without any will or desire, and without any inadvertence
defined.
or negligence in the party killing. An officer who, in the execution
of public justice, puts a person to death in virtue of a judgment of a
competent court of justice, shall be justified. The officer must, how
ever, in the performance of his duty, proceed according to the sen
tence and the law of the land.
Sec. 34. Excusable homicide by misadventure is when a person is
Excusable
homicide bj
misadrenturo doing a lawful act, without any intention of killing, yet unfortunately
defined.
kills another ; as where a man is at work with an axe, and the head
flies off and kills a bystander ; or where a parent is moderately cor
recting his child, or a master his servant or scholar, or an officer pun
ishing a criminal, and happens to occasion death, it is only a misad
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venture, for the act of correction is lawful ; but if a parent or mas
ter exceed the bounds of moderation, or the officer the sentence un
der which he acts, either in the manner, the instrument, or quantity
of punishment, and death ensue, it will be manslaughter or murder,
according to the circumstances of the case.
Sec. 35. All other instances which stand upon the same footing Farther
of reason and justice as those enumerated, shall be considered justifible or excusable homicide.
Sec. 36. The homicide appearing to be justifiable or excusable, the when '""j^
person indicted shall, upon his trial, be fully acquitted and discharged.
Sec. 37. The killing being proved, the burden of proving circum- Mitigating
, . . .
, . .„
,,..,.„, ctrcunistaneea
stances of mitigation, or that justify or excuse the homicide, will de- to be proved
by accused.
volve on the accused, unless the proof on the part of the prosecution
sufficiently manifests that the crime committed only amounts to man
slaughter, or that the accused was justified or excused in committing
the homicide.
Sec. 38. If any woman shall endeavor, privately, either by herself ^"^{j0™**1"
or the procurement of others, to conceal the death of any issue of her bastard child,
body, male or female, which, if born alive, would be a bastard, so that
it may not come to light, whether it shall have been murdered or not ;
every such mother being convicted thereof shall suffer imprisonment
in the county jail for a term not exceeding one year : Provided, how- Not to prevent
ever, that nothing herein contained shall be so construed as to prevent murder.™'
such mother from being indicted and punished for the murder of such
bastard child.
Sec. 39. The distinction between petit treason and murder is abol- Distinction
ished. Any person who might have been indicted for petit treason, IreawmaiMi murshall hereafter be indicted for murder, and, if convicted, punished ac- der *boB*hedcordingly.
Sec. 40. If any person shall, by previous appointment or agree- Punishment for
ment, fight a duel, and in so doing shall kill his antagonist or any per- death ensues
son or persons, or shall inflict such wound as that the party injured
shall die thereof within one year thereafter, every such offender, his
second, as well as the second of the person killed, and all aiders, abet
tors, and counsellors, being thereof duly convicted, shall be punished
by imprisonment in the state prison for any term not exceeding five
years nor less than one year.
Sec. 41. If any person shall hereafter challenge another to fight a challenging to
duel with any deadly weapon, or in any manner whatever, the proba- Bghtidu,t
ble issue of which might result in the death of either ; or if any per
son shall accept a challenge or agree to fight a duel, every person so
offending shall, upon conviction thereof, be punished by imprisonment
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in the state prison for any term not exceeding three years nor less
than one year, and be fined in a sum not exceeding one thousand dol
lars.
Delivering a
Sec. 42. If any person shall willingly and knowingly carry or de
challenge or
being present liver any written challenge, or verbally deliver any message intended
at a duel.
as or purporting to be a challenge, or shall be present at the fighting
of any duel as aforesaid as a second, or aid or give countenance
thereto, such person being duly convicted thereof, shall be punished
by imprisonment in the state prison for any term not exceeding three
years nor less than one year, and be fined in a sum not exceeding
one thousand dollars.
Fofting for not
Sec. 43. If any person shall post another, or in writing or print
fighting a duel.
shall use any reproachful or contemptuous language to or concerning
another for not fighting a duel, or for not sending or accepting a chal
lenge, he shall be imprisoned in the county jail for a term not exceed
ing six months, and fined in any sum not exceeding one thousand dol
lars.
Fighting for
Sec. 44. If any persons shall, without deadly weapons, upon pre
reward without
deadly weapons. vious concert and agreement, upon any wager, or for money or any
other reward, fight one with another, upon conviction thereof, they or
either or any of them, and all persons present aiding and abetting,
shall be punished by imprisonment in the state prison for a term not
Where death
exceeding two years. Should death ensue to any person in such fight,
the person or persons causing such death shall be punished by im
prisonment in the state prison for a term not more than ten nor less
than three years.
Administering
Sec. 45. Every person who shall wilfully and maliciously admin
poison with
intent to kill. ister or cause to be administered to or taken by any person, any poi
son or other noxious or destructive substance or liquid, with the in
tention to cause the death of such person, and being thereof duly con
victed, shall be punished by imprisonment in the state prison for a
term not less than ten years, and which may extend to life. And
With intent
to produce
every person who shall administer or cause to be administered or
abortion.
taken, any medicinal substances, or shall use or cause to be used any
instruments whatever, with the intention to procure the miscarriage of
any woman then being with child, and shall be thereof duly convicted ,
Bhall be punished by imprisonment in the state prison for a term not
Physician! not less than two years, nor more than five years : Provided, that no phy
affected.
sician shall be affected by the last clause of this section, who, in the
discharge of his professional duties, deems it necessary to produce the
miscarriage of any woman in order to save her life.
Mayhem denned.
Sec. 46. Mayhem consists in unlawfully depriving a human being
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of a member of his or her body, or disfiguring or rendering it useless.
If any person shall unlawfully cut out or disable the tongue, put out
an eye, slit the nose, ear, or lip, or disable any limb or member of
another, or shall voluntarily and of purpose put out an eye or eyes,
every such person shall be guilty of mayhem, and on conviction shall
be punished by imprisonment in the state prison for a term not less
than one year, nor more than five years.
Sec. 47. Rape is the carnal knowledge of a female, forcibly and ^p* defined,
against her will. Every person of the age of fourteen years and up
wards, who shall have carnal knowledge of any female child under
the age of ten years, either with or without her consent, shall be ad
judged to be guilty of the crime of rape, and shall be punished by
imprisonment in the state prison for a term not less than five years,
and which may extend to life.
Sec. 48. The infamous crime against nature, either with man or Punishment for
beast, shall subject the offender to be punished by imprisonment in cri' "s""
the state prison for a term not less than five years, and which may
extend to life.
Sec. 49. An assault is an unlawful attempt, coupled with a pres- Aamuit defined,
ent ability to commit a violent injury on the person of another. (1)
Sec. 50. An assault, with an intent to commit murder, rape, may- Aanauit with
•
ii
i
i ii i •
i
n. i
..
Intent to commit
hem, robbery, or larceny, shall subject the offender to imprisonment murder, rape,
.i
.
•
n
.
.i
.i
i mayhem, rob
in the state prison tor a term not less than one year, nor more than bery, or larceny.
fourteen years. An assault with a deadly weapon, instrument, or AM»uit with
"
*
deadly weapon.
other thing, with an intent to inflict upon the person of another a
bodily injury, where no considerable provocation appears, or where
the circumstances of the assault show an abandoned and malignant
heart, shall subject the offender to imprisonment in the state prison
not exceeding two years, or to a fine not exceeding five thousand dol
lars, or to both such fine and imprisonment.
Sec. 51. Assault and battery is the unlawful beating of another, (atterr defined
and a person duly convicted thereof shall be fined in any sum not
exceeding one thousand dollars, or imprisoned in the county jail not
exceeding one year.
Sec. 52. False imprisonment is an unlawful violation of the per- FalM topri*ra1 ment defined.
sonal liberty of another, and consists in confinement or detention
without sufficient legal authority. Any person convicted of false
imprisonment shall pay all damages sustained by the person so im
prisoned, and be fined in any sum not exceeding five thousand dol-

(1) For the punishment of this offeuce, »ee Sec. 143.
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to be deemed
kidnapping.
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lars, or imprisoned in the county jail for a term not exceeding one
year.
Sec. 53. Kidnapping is the forcible abduction or stealing away of
a man, woman, or child, from his or her own country, and sending or
taking him or her unto another.
Sec. 54. Every person who shall forcibly steal, take, or arrest,
any man, woman, or child, whether white, black, or colored, or any
indian in this state, and carry him or her into another county, state,
or territory, or who shall forcibly take or arrest any person or per
sons whatsoever with a design to take him or her out of this state,
without having established a claim according to the laws of the Uni
ted States, shall, upon conviction, be deemed guilty of kidnapping,
and be punished by imprisonment in the state prison for any term
not less than one nor more than ten years for each person kidnapped
or attempted to be kidnapped.
Sec. 55. Every person who shall hire, persuade, entice, decoy, or
seduce by false promises, misrepresentations, and the like, any negro,
mulatto, or colored person, to go out of this state, or to be taken or
removed therefrom, for the purpose and with the intent to sell such
negro, mulatto, or colored person into slavery or involuntary servi
tude, or otherwise to employ him or her for his or her own use, or to
the use of another without the free will and consent of such negro,
mulatto, or colored person, shall be deemed to have committed the
crime of kidnapping, and upon conviction thereof shall be punished
as in the next preceding section specified.
SIXTH DIVISION.
offences against habitations and other buildings.

offence of arson.

Section 56. Every person who shall wilfully and maliciously burn,
or cause to be burned, any dwelling house, kitchen, office, shop, bam,
stable, storehouse, warehouse, or other building, the property of any
other person, or any church, meeting house, school house, state house,
court house, work house, jail, or other public building, or any ship
vessel, boat, or other water craft, or any bridge of the value of fifty
dollars or more, erected across any of the waters of this state, such
person so offending shall be deemed guilty of arson, and upon con
viction thereof shall be punished by imprisonment in the state prison
for a term not less than one year nor more than ten years ; and should
the life or lives of any person or persons be lost in consequence of
any such burning as aforesaid, such offender shall be deemed guilty of*
murder, and shall be indicted and punished accordingly.
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SeO. 57. Every person who shall wilfully and maliciously set fire wilfully firing
to any of the buildings or other property described in the foregoing
section with the intent to burn or destroy the same, upon conviction
thereof, shall be punished by imprisonment in the state prison for any
term not exceeding two years.
Sec. 58. Every person who shall in the night time forcibly break offence of
and enter, or without force (the doors and windows being open) enter burg1"7"
into any dwelling house, or any other house whatever, or tent, or ves
sel or other water craft, with the intent to commit murder, robbery,
rape, mayhem, larceny, or other felony, shall be deemed guilty of
burglary, and upon conviction thereof, shall be punished by imprison
ment in the state prison for a term not less than one nor more than
ten years.
SEVENTH DIVISION.
OFFENCES AGAINST PROPERTY.
Section 59. Robbery is the felonious and violent taking of money, Robbery defined,
goods, or other valuable thing from the person of another, by force,
or intimidation. Every person guilty of robbery shall be punished
by imprisonment in the state prison for a term not less than one year
nor more than ten years, or by death, in the discretion of the jury. (1) Penalty.
Sec. 60. Every person who shall feloniously steal, take, and carry, 2j£2iY"cen3r
lead, or drive away the personal goods or property of another, of the
value of fifty dollars or more, shall be deemed guilty of grand larce
ny, and upon conviction thereof shall be punished by imprisonment Penalty,
in the state prison for any term not less than one year nor more than
ten years, or by death, in the discretion of the jury. (2)
Sec. 61. Every person who shall feloniously steal, take, and carry,
JJjrcon^
lead or drive away the personal goods or property of another under
the value of fifty dollars, shall be deemed guilty of petit larceny, and
upon conviction thereof shall be punished by imprisonment in the Penalty,
county jail not more than six months, or by fine not exceeding five
hundred dollars, or by any number of lashes not exceeding fifty upon
the bare back, or by such fine or imprisonment and lashes, in the dis
cretion of the jury. (S)
Sec. 62. Bonds, promissory notes, bank notes, bills of exchange, Bond, and
or other bills, orders, drafts, checks, or certificates, or warrants for or SrUtog.0* be
concerning money, goods, or property due or to become due, or to be wSafpro^erty.
delivered ; and any deed or writing containing a conveyance of land, or
flj (2) (3) Amendments inserted from Stat 1851, page 40C.
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any valuable contract in force, or any receipt, release, or defeasance, or
any other instrument whatever, shall be considered as personal goods
of which larceny may be committed.
Recdving stolen
Sbc. 63. Every person who for his own gain, or to prevent the
owner from again possessing his property, shall buy or receive stolen
goods, or anything the stealing of which is declared to be larceny, or
property obtained by robbery or burglary, knowing the same to have
been so obtained, shall, upon conviction, be imprisoned in the state
prison for a term not exceeding five years, or punished by fine not ex
ceeding one thousand dollars, or by both such fine and imprisonment; and
every such person may be tried, convicted, and punished as well be
fore as after the trial of the principal. No person convicted of the
offence specified in this section shall be condemned to imprisonment in
the state prison, unless the value of the thing bought or received shall
amount to fifty dollars, but the same shall be punished as provided in
cases of petit larceny,
tote restored'7
^EC> ^ ^ property obtained by larceny, robbery, or burglary,
to owner.
shall be restored to the owner, and no sal'e,-whether in good faith
on the part of the purchaser or not, shall divest the owner of his right
to such property. Such owner may maintain his action not only
against the felon, but against any person in whose possession he may
find the property.
oncatu? htmi>
Sec. 65. Every person who shall mark or brand, alter or deface the
mark or brand of any horse, mare, colt, jack, jennet, mule, or any one
or more head of neat cattle or sheep, goat, hog, shoat, or pig, not his
or her own property, but belonging to some other person, or cause the
same to be done, with intent thereby to steal the same, or to prevent
identification thereof by the true owner, shall, on conviction thereof,
be punished by imprisonment in the state prison for a term not less
than one year, nor more than five years.
Embesralement
by public offlceit Sec. 66. Every servant, officer, or person employed in any public
department, station, or office of the government of this state, or of
any county of this state, or in any office of a corporate body, who
shall embezzle, steal, secrete, or fraudulently take and carry away any
money, goods, chattels, effects, book or books of.record, or of account,
bond or bonds, promissory note or notes, bank bill or notes, or any
other writing or security for the payment of money or property, of
whatever description it may be, being the property of said state,
county, or corporate body, shall, on conviction thereof, be punished
by imprisonment in the state prison for a term not less than one year
nor more than ten years.
wUhe8tateU!'tcd
^ECl
^ ^ officer or person who now is, or hereafter may be
moneys, etc, intrusted by law to collect, disburse, receive, or safely keep any
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money or moneys, revenue or revenues, belonging to this state, to the refining to pay
school fund of this state, to the school fund of any county or town- ™ Mme
ship, to any county in this state, to any canal, turnpike, or railroad
fund of this state, or any county thereof, or to any fund for the im
provement of any public road, river, creek, or other water course bor
dering on or within this state, or to any other fund now being or
hereafter to be established by law, for public purposes, and who shall
fail or refuse to pay over all moneys, warrants, bills, notes, and orders
which any such officer or person shall receive for disbursement, and
has not disbursed, or shall collect or shall receive, or shall receive for
safe keeping, belonging to this state, to any county of this state, or to
any such fund as aforesaid, when such officer or person shall be thereto
required by law, and demand duly made by the successor or successors
of such officer or person in office, or by the officer or person to whom
such money, warrants, bills, notes, or orders, ought by law to be paid
over, or his or their attorney or agent, duly authorized in writing,
signed and acknowledged, if such demand be practicable ; every such
officer or person shall, on conviction thereof, be punished by imprison
ment in the state prison for a term not less than one year, nor more
than ten years : Provided, that no person shall be imprisoned in the
state prison, under this section, unless the money not paid over shall
amount to one hundred dollars, or if it appear that such failure or re
fusal shall be occasioned by unavoidable accident or loss. Every per
son convicted under the provisions of this section shall for ever there
after be disqualified from holding any office of honor, trust, or profit
in this state.
Sec. 68. Every person who shall fraudulently or maliciously tear, wilfully dwtroyburn, efface, cut, or in any other way destroy any deed, lease, bond, ing deed"'
will, or any other writing sealed, or any bank bill or note, check, war
rant, or certificate for the payment of money or other thing, or other
security for the payment of money or the delivery of goods, or any
certificate or other public security of this state, or of the United
States, or of any state or territory, for the payment of money, or any
receipt, acquittance, release, defeasance, discharge of any debt, suit,
or other demand, or any transfer or assurance of money, stock, goods,
chattels, or other property, or any letter of attorney or other power,
or any day book or other book of account, or any agreement or con
tract whatsoever, with intent to defraud, prejudice, or injure any per
son or body corporate, shall, upon conviction thereof, be punished by
imprisonment in the state prison for a term not less than one year nor
more than five years.
Sec. 69. Every person who shall wilfully or maliciously remove wilfully remorlng monuments.
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any monuments of stone, wood, or other durable material, erected for
the purpose of designating the corner or any other point in the boun
dary of any lot or tracts of land, or any post or stake fixed or driven
in the ground for the purpose of designating a point in the boundary
of any lot or tract of land, or alter the marks upon any tree, post, or
other monument made for the purpose of designating any point, course,
or line, in the boundary of any lot or tract of land, or shall cut down
or remove any tree upon which any such marks shall be made for
such purpose, with the intent to destroy such marks, shall, upon con
viction, be adjudged guilty of a misdemeanor, and punished by fine
not less than one hundred nor more than two thousand dollars, or by
imprisonment in the county jail not less than one month, nor more
than one year.
Sec. 70. If any clerk, apprentice, or servant, or other person,
whether bound or hired, to whom any money, or goods, or chattels,
or property, shall be entrusted by his master or employer, shall with
draw himself from his master or employer, and go away with the
said money, goods, chattels, or property, or any part thereof, with the
intent to steal the same and defraud his master or employer thereof,
contrary to the trust or confidence in him reposed by his said master
or employer, or being in the service of his said master or employer
shall embezzle the said moneys, goods, chattels, or property, or any
part thereof, or otherwise shall convert the same to his own use with
like purpose to steal the same, every such person so offending shall
be punished in the manner prescribed by law for feloniously stealing
property of the value of the articles so taken, embezzled, or con
verted.
Sec. 71. If any bailee of any money, goods, or property shall
convert the same to his own use with intent to steal the same, he shall
be deemed guilty of grand or petit larceny, according to the amount
of the money or value of the goods, chattels, or property so convert
ed, in the same manner as if the original taking had been felonious,
and on conviction thereof shall be punished accordingly.
Sec. 72. If any lodger shall take away with intent to steal, em
bezzle, or purloin, any bedding, furniture, goods, or chattels, which
he is to use in or with his lodging, he shall be deemed to be guilty of
grand or petit larceny, according to the value of the property bo
taken, and on conviction shall be punished accordingly.
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EIGHTH DIVISION.
FORGERY AND COUNTERFEITING.
Section 73. Every person who shall falsely make, alter, forge, or Certain offences
„.
,
,
,
•
o
, ,.
specified deemed
counterieit any record or other authentic matter ot a public nature, forgeries,
or any charter, letters patent, deed, lease, indenture, writing obliga
tory, will, testament, codicil, annuity, bond, covenant, bank bill or
note, post note, check, draft, bill of exchange, contract, promissory
note, due bill for the payment of money or property, receipt for mo
ney or property, power of attorney, any comptroller's warrant for the
payment of money at the treasury, county order or warrant, or re
quest for the payment of money or the delivery of goods or chattels
of any kind, or for the delivery of any instrument of writing, or ac
quittance, release, or receipt for money or goods, or any acquittance,
release, or discharge for any debt, account, suit, action, demand, or
other thing real or personal, or any transfer or assurance of money,
stock, goods, chattels, or other property whatever, or any letter of
attorney, or other power to receive money, or to receive or transfer
stock or annuities, or to let, lease, dispose of, alien, or convey any
goods or chattels, lands or tenements, or other estate, real or per
sonal, or any acceptance or endorsement of any bill of exchange,
promissory note, draft, order, or assignment of any bond, writing
obligatory, or promissory note for money or other property, or shall
counterfeit or forge the seal or handwriting of another, with intent to
damage and defraud any person or persons, body politic or corporate,
whether the said person or persons, body politic or corporate, reside
in or belong to this state or not, or shall utter, publish, pass, or at
tempt to pass, as true and genuine, any of the above named false,
altered, forged, or counterfeited matters, as above specific dand de
scribed, knowing the same to be false, altered, forged, or counterfeited,
with intent to prejudice, damage, or defraud any person or persons,
body politic or corporate, whether the said person or persons, body
politic or corporate, reside in this state or not : every person so of
fending shall be deemed guilty of forgery, and upon conviction
thereof shall be punished by imprisonment in the state prison for a
term not less than one year nor more than fourteen years.
Sec. 74. Every person who shall counterfeit any of the species of Counterfeiting,
gold or silver coin now current, or that shall hereafter be current in
this state, or shall pass or give in payment such counterfeit coin, or
permit, cause, or procure the same to be uttered or passed, with in
tention to defraud any person, body politic or corporate, knowing the
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same to be counterfeited, shall be deemed guilty of counterfeiting,
and upon conviction thereof, shall be punished by imprisonment in
the state prison for a term not less than one year, nor more than four
teen years.
Having counterSec. 75. Every person who shall have in his possession, or receive
possession,
for any other person, any counterfeit gold or silver coin or coins of the
species now current, or hereafter to be current in this state, with inten
tion to utter or pass the same, or permit, cause, or procure the same
to be uttered or passed, with intention to defraud any person or per
sons, body politic or corporate, knowing the same to be counterfeit,
and being thereof duly convicted, shall be punished by imprisonment
in the state prison for a term not less than one year, nor more than
fourteen years.
Having
Sec. 76. Every* person
who shall
notes orforged
bills
L
n have
t in his possession or shall rein possession. ceive from any other person any forged promissory note or notes, or
bank bills, or bills for the payment of money or property, with in
tention to pass the same, or to permit, cause, or procure the same to
be uttered or passed, with intention to defraud any person or persons,
body politic or corporate, whether such person or persons, body poli
tic or corporate, reside in or belong to this state or not, knowing the
same to be forged or countefeited, or shall have or keep in his pos
session any blank or unfinished note or bank bill, made in the form
or similitude of any promissory note or bill for payment of money or
property, made to be issued by any incorporated bank or banking
company, with intention to fill up and complete such blank and un
finished note or bill, or to permit, or cause, or procure the same to be
filled up and completed in order to utter or pass the same, or to per
mit, or cause, or procure the same to be uttered and passed, to de
fraud any person or persons, body politic or corporate, whether in
the state or elsewhere, shall, on conviction thereof, be punished byimprisonment in the state prison for a term not less than one, nor
more than fourteen years.
Making, passing, Sec. 77. Every person who shall make, pass, utter, or publish,
or having posses- t
r
•
i « ,
i
i_j
sion of fictitious with an intention to defraud any other person or persons, body polibllls, notes, or
.
., . ,.
.
.. ,
\
checks. tic or corporate, either in this state or elsewhere, or with the like in
tention shall attempt to pass, utter, or publish, or shall have in his
possession, with like intent to utter, pass, or publish any fictitious
bill, note, or check, purporting to be the bill, note, or check, or oth
er instrument in writing for the payment of money or property, of
some bank, corporation, copartnership, or individual, when in fact
there shall be no such bank, corporation, or copartnership, or indi
vidual in existence, the said person knowing the said bill, note, check,
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or instrument in writing for the payment of money or property to be
fictitious, Bhall be deemed guilty of forgery, and on conviction there
of shall be punished by imprisonment in the state prison for a term
not less than one, nor more than fourteen years.
Sec. 78. Every person who shall make, or knowingly have in his Matin* or having
~ 1
^"
possesion of
possession, any die or dies, plate or plates, or any apparatus, paper, die«, piate»,
metal, machine, or other thing whatever, made use of in counterfeit- terfeiting.
ing the coin now made current, or hereafter to be made current in
this state, or in counterfeiting bank notes or bills, upon conviction
thereof shall be punished by imprisonment in the state prison for a
term not less than one, nor more than fourteen years ; and all such
dies, plates, apparatus, paper, metal, or machine, intended for the
purpose aforesaid, shall be destroyed.
Sec. 79. On the trial of any person for forging any bill or note Proof of
, , .„
„
.
,
incorporation of
purporting to be the bill or note of some incorporated company or baniu, etc., on
, i
.
.
..... trials for forgery.
bank, or for passing or attempting to pass, or having in possession,
with intent to pass, any such forged bill or note, it shall not be nec
essary to prove the incorporation of such bank or company by the
charter or act of incorporation, but the same may be proved by gen
eral reputation.
Sec. 80. Persons of skill shall be competent witnesses to prove May prove
,
forgery by
that such bill or note is forged or counterfeited.
expert*.
Sec. 81. Every person who shall fraudulently forge or counterfeit ^°°°'f ^J"*
the seal of this state, or the seal of anyJ court or rpublic officer by
ofanycourtor
J law officer
entitled
entitlod to have and use a seal, and shall make use of the same, or t° u«ea«e»i.
shall forge or counterfeit the signatuie of any public officer, or 6hall
unlawfully and corruptly, and with evil intent, affix any of the said
true seals to any commission, deed, warrant, pardon, certificate, or
other writing, or who shall have in his possession or custody any such
counterfeited seal, and shall wilfully conceal the same, knowing it to
be falsely made and counterfeited, and shall thereof be convicted,
shall be punished by imprisonment in the state prison for a term not
less than one, nor more than fourteen years.
NINTH DIVISION.
CRIMES AND OFFENCES against public justice.
Section 82. Every person having taken a lawful oath, or made af- Perjury and
. .
. /. f
.
.
subornation
formation in any judicial proceeding, or in any other matter where of perjury,
by law an oath or affirmation is required, who shall swear or affirm
wilfully, corruptly, and falsely, in a matter material to the issue or
point in question, or shall suborn any other person to swear or affirm
66»
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as aforesaid, shall be deemed guilty of perjury or subornation of
perjury (as the case may be), and upon conviction thereof shall be
punished by imprisonment in the state prison for any term not less
than one nor more than fourteen years.
Procuring
Sec. 83. Every person who, by wilful and corrupt perjury or subinnocent person ornation of perjury, shall procure the conviction and execution of
i<-rjurj.
a^ innocent person, shall be deemed and adjudged guilty of mur
der, and upon conviction thereof shall suffer the punishment of
death.
Bribery of judge, Sec. 84. If any person or persons shall, directly or indirectly, give
justice of the
peice,
peace, or member
men any sum or sums of money, or any other bribe, present, or reward,
of legislature. or any promise, contract, obligation, or security for the payment or
delivery of any money, present, reward, or any other thing, to obtain
or procure the opinion, judgment, or decree of any judge or justice
of the peace acting within this state, or to corrupt, induce, or influ
ence such judge or justice of the peace to be more favorable to one
side than to the other in any suit, matter, or cause depending or to
be brought before him or them, or shall, directly or indirectly, give
any sum or sums of money, present, or reward, or any promise, con
tract, obligation, or security for the payment or delivery of any
money, present, or feward, or other thing, to obtain, procure, or in
fluence any member of the legislature, or to incline, induce, or influ
ence any such member of the legislature to be more favorable to one
side than to the other on any question, election, matter, or thing
pending or to be brought before the legislature or either house
thereof, the person so giving any money, bribe, present, or reward,
promise, contract, obligation, or security, with intent and for the pur
pose aforesaid, and the judge, justice of the peace, or member of the
legislature who shall accept or receive the same, shall be deemed
guilty of bribery, and on conviction shall be punished by imprison
ment in the state prison for a term not less than one year, and shall
be disqualified from holding any office of honor, trust, or profit in
this state.
offlcCTTtointii^11 ^KC"
^ an^ Person shall, directly or indirectly, give any sum
encetbeir
powers or sums
or reward, or any'
of appointment.
. of money,
" or any* other bribe, present,
r
promise, contract, obligation, or security for the payment of any
money, present, or reward, or any other thing, to any judge, justice
of the peace, sheriff, coroner, clerk, constable, jailer, attorney gene
ral, district or county attorney, member of the legislature, or other
officer, ministerial or judicial (but such fees as are allowed by law),
with intent to induce or influence such officer to appoint any person
to office or to execute any of the powers in him vested, or perform
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any duty of him required, with partiality or favor, or otherwise
than is required by law, or in consideration that such officer hath ap
pointed any person to any office, or exercised any power in him
vested, or performed any duty of him required with partiality or fa
vor, or otherwise contrary to law, the person so giving and the officer
so receiving any money, bribe, present, reward, promise, contract,
obligation, or security, with the intent or for the purpose or consider
ation aforesaid, shall be deemed guilty of bribery, and on conviction
thereof shall be punished by imprisonment in the state prison for a
term not less than one year nor more than ten years, and shall be
disqualified to hold any office of honor, trust, or profit in this state.
Sec. 86. Every
any' in
Bribery
» ,rperson who shall offer or attempt
r to bribe
.
certainofofficers
eases
member of the legislature, judge, justice of the peace, sheriff, coro- specified,
ner, clerk, constable, jailer, attorney general, district or county at
torney, or other ministerial or judicial officer, in any of the cases
mentioned in the two preceding sections, and every member of the
legislature, judge, justice of the peace, sheriff, coroner, clerk, consta
ble, jailer, attorney general, district or county attorney, or other
ministerial or judicial officer, who shall propose or agree to receive a
bribe in any of the cases mentioned in either of the two preceding
sections, shall, on conviction, be fined in a sum not exceeding five thousand dollars, and shall be disqualified to hold any office of honor,
trust, or profit in this state.
Sec. 87. If any judge, justice of the peace, sheriff, coroner, clerk, stealing, aiterrccorder, or other public officer, or any person whatsoever, shall steal, records, etc.
embezzle, corrupt, alter, withdraw, falsify, or avoid any record, pro
cess, charter, gift, grant, conveyance, bond, or contract, or shall know
ingly and wilfully take off, discharge, or conceal any issue, forfeited
recognizance, or other forfeiture, or shall forge, deface, or falsify any
document or instrument recorded, or any registered acknowledgment
or certificate, or shall alter, deface, or falsify any minute, document,
book, or any proceeding whatever of or belonging to any public office
within this state, the person so offending, and being thereof duly con
victed, shall be punished by imprisonment in the state prison for a
term not less than one or more than ten years, and be fined in a sum
not exceeding five thousand dollars.
Sec. 88. Every sheriff or jailer who shall be guilty of wilful in- ^^^'fby40''
humanity or oppression to any prisoner under his care or custody, sheriff or jailer,
shall be fined in any sum not exceeding two thousand dollars, and be
removed from office.
Sec. 89. If any officer whose office shall be abolished by law, or "^"J^m of
who, after the expiration of the time for which he may be appointed office refusing to
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deliver records, or elected, or after he shall have resigned or been legally removed
etc., to successor.
°
• «
from office, shall wilfully and unlawfully withhold or detain from his
successor, or other person entitled thereto by law, the records, papers,
documents, or other writing appertaining or belonging to his office,
or mutilate, destroy, or take away the same, the person so offending,
shall, on conviction, be punished by imprisonment in the state prison
for a term not less than one year nor more than ten years. The
provisions of this section shall apply to any person or persons who
shall have such records, documents, papers, or other writings in his,
her, or their possession, and shall wilfully mutilate, destroy, withhold,
or detain the same as aforesaid.
^R'another^and ^EC"
Every Pers°n who shall falsely represent or personate
doing
acts another, and in such assumed character shall marry•* another ; become
in suchcertain
assumed
character.
bail or surety for any party in any proceeding civil or criminal, be
fore any court or officer authorized to take such bail or surety ; or
confess any judgment ; or acknowledge the execution of any convey
ance of real estate, or of any other instrument which by law may be
recorded ; or do any other act in the course of any suit, proceeding,
or prosecution, whereby the person so represented or personated may
be made liable in any event to the payment of any debt, damages,
costs, or sums of money, or his rights or interests may in any manner
be affected, shall, upon conviction, be punished by imprisonment in the
county jail not exceeding two years, or by fine not exceeding five thou
sand dollars.
Falsely
pcrsonatwho shall falsely</ represent
or rpersonate
ing another,
and Sec. 91. Every* person
r
r
receiving money another, and in such assumed character shall receive any money or
intended for him. ...
„
.
..
.
,.
.
.
valuable property of any description, intended to be delivered to the
person so personated, shall, upon conviction, be punished in the same
manner, and to the same extent, as for feloniously stealing the money
or property so received.
omcc™CinnierT
^EC"
^ an^ Person 8naN knowingly and wilfully obstruct, reing proce*i.
gist, or oppose any sheriff, deputy sheriff, coroner, constable, marshal,
policeman, or other officer of this state, or other person duly author
ized, in serving, or attempting to serve, any lawful process or order of
any court, judge, or justice of the peace, or any other legal process
whatsoever, or shall assault or beat any such officer or person duly
authorized in serving, or executing, or attempting to serve or execute
any order or process as aforesaid, or for having served, or executed,
or attempted to serve or execute the same, every person so offending
shall be fined in any sum not exceeding five thousand dollars, and im
prisoned in the county jail for a term not exceeding five years : Pro
vided, any officer or person whatsoever that may or shall assault or
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beat any individual, under color of his commission or authority, with
out lawful necessity so to do, shall; on conviction, suffer the same pun
ishment
Sec. 93. If any" person or persons
shall
or rescue,
Rescuing persons
r
. set at liberty,
.
.
convicted
of
any person who shall have been found guilty or convicted of a crime, crime,
the punishment of which is death, such person, on conviction thereof,
shall be punished by imprisonment in the state prison for a term not
less than one year, nor more than fourteen years; and if any person
or persons shall set at liberty or rescue any person who shall have
been found guilty or convicted of a crime, the punishment of which is
imprisonment in the state prison, or in prison, the person so offending,
on conviction thereof, shall be sentenced to the same punishment that
would have been inflicted on the person so set at liberty or rescued.
Sec. 94. If any person shall set at liberty or rescue any person :
who, before conviction, stands charged or committed for any capital crime!"1
offence, or any crime punishable in the state prison, such person so
offending shall, on conviction, be fined in any sum not exceeding one
thousand dollars, and imprisoned in the county jail not exceeding one
year ; and if the person rescued or set at liberty stands charged, com
mitted, or convicted of any misdemeanor or other offence punishable
by fine or imprisonment, or both, the person convicted of such rescue
or setting at liberty shall suffer the same punishment that would have
been inflicted on the person rescued or set at liberty, if he or she had
been found guilty.
Sec. 95. If any sheriff, deputy sheriff, or jailer, or any person sheriff, deputy
employed by them as a guard, shall fraudulently contrive, procure, voluntarily
aid, connive at, or otherwise voluntarily suffer the escape of any con- to escape.00"10'
vict in custody, every such person, on conviction, shall be punished by
imprisonment in the state prison for a term not exceeding ten years,
and fined in a sum not exceeding ten thousand dollars.
Sec. 96. If any person shall carry to any convict imprisoned or in Carrying convict
,
.
..i
.,
,
i
i
. instrument to
custody, or into any county jail or other place where such convict aid his escape,
may be confined, any tool, weapon, or other aid with intent to enable
such convict to escape such custody or confinement, whether such es
cape be effected or not, any person so offending, on conviction thereof,
shall be punished by a fine not exceeding five thousand dollars, and
imprisonment in the state prison not exceeding five years.
Sec. 97. If any person or persons shall rescue another in legal Rescue of person
i
. .,
,
in
. . in custody on
custody on civil process, such person or persons shall, on conviction, cmi process,
be fined in any sum not exceeding one thousand dollars.
Sec. 98. If any person shall aid or assist a prisoner, lawfully im- Aiding prisoner
prisoned or detained in custody for any offence against this state, or 40 '
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who shall be lawfully confined by virtue of any civil process, to make
his or her escape from imprisonment or custody, though no escape be
actually made ; or if any person shall convey or cause to be delivered
to such prisoner any disguise, instrument or arms, proper to facilitate
the escape of such prisoner, any person so offending (although no
escape or attempt to escape be actually made), shall, on conviction,
be punished by fine not exceeding five thousand dollars, and imprison
ment in the county jail not exceeding five years.
Sec. 99. If any sheriff, coroner, jailer, keeper of a prison, con
stable, or other officer or person whatever, having any prisoner in his
legal custody before conviction, shall voluntarily suffer or permit such
prisoner to escape or go at large, every such officer or person so offend
ing shall, on conviction, be fined in any sum not exceeding five thou
sand dollars, and imprisoned in the county jail for any time not ex
ceeding five years : Provided, that, if such prisoner be in custody
charged with murder or other capital offence, then such officer or per
son suffering or permitting such escape, shall be punished by impris
onment in the state prison, for any terra not less than one year, nor
more than ten years. A negligent escape of a person charged with
a criminal offence before conviction, from the custody of any of the
aforesaid officers, shall be deemed a misdemeanor, and punished by
fine not exceeding five thousand dollars.
Sec. 100. If any sheriff, coroner, keeper of a jail, constable, or
other officer, shall wilfully refuse to receive or arrest any person
charged with a criminal offence, such sheriff, coroner, jailer, constable,
or other officer so offending, shall, on conviction, be fined in any sum
not exceeding five thousand' dollars, and imprisoned in the county jail
not exceeding five years.
Sec. 101. Every person having a knowledge of the actual commis
sion of any offence punishable by imprisonment in a county jail, or by
fine, or of any misdemeanor or violation of any statute for which any
pecuniary or other penalty is or shall be prescribed, who shall take
any money, property, gratuity, or reward, or any engagement or
promise therefor, upon any agreement or understanding, express or
implied, to compound or conceal any such offence or misdemeanor, or
to abstain from any prosecution therefor, or to withhold any evidence
thereof, shall, upon conviction, be fined in any sum not exceeding five
hundred dollars, or imprisoned in the county jail not more than six
months : Provided, that this section shall not apply to those offences
which may lawfully be compromised by leave of court.
Sec. 102. If two or more persons shall conspire either to commit
any offence ; or falsely and maliciously to indict another for any of
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fence ; or to procure another to be charged or arrested for any such foVinyofance1"
offence ; or falsely to move or maintain any suit ; or to cheat or de- etcfraud any person of any property by any means which, if executed,
would amount to a cheat; or to obtain money or property by false
pretences ; or to cheat or defraud any person of any property by any
means which are in themselves criminal ; or to commit any act inju
rious to the public health, to public morals, or to trade or commerce,
or for the perversion or obstruction of justice or due administration
of the laws, they shall, on conviction, be punished by imprisonment
in the county jail not more than one year, or by a fine not exceeding
one thousand dollars.
Sec. 103. No conspiracies, other than those enumerated in the last Conspiracies not
.
......
punishable
section, are punishable criminally.
criminally.
Sec. 104. No agreement, except to commit a felony upon the per- Agreement not
son of another, or to commit arson or burglary, shall be deemed a except, etc.
conspiracy, unless some act besides such agreement be done to effect
the object thereof by one or more of the parties to such agreement.
Sec. 105. If any person shall take upon himself to exercise or of- unlawfully ohificiate in any office or place of another, in this state, without being of another,
lawfully authorized thereto, he shall, upon conviction, be fined in
any sum not exceeding one thousand dollars.
Sec. 106. Embracery is an attempt to influence a juror or jurors Embracery,
corruptly to one side, by threats or menaces, or by promises, persua
sions, entreaties, money, and the like. Every embracer who shall
procure any juror to take money, property, or gain, or shall corrupt
ly influence any juror by persuasion, promises, entreaties, or by any
other improper means, or shall threaten or menace any juror, shall,
on convictions be fined in a sum not exceeding five thousand dollars,
or imprisoned in the county jail not exceeding five years ; and any
juror convicted of taking money, gain, or profit, or corruptly being
influenced as aforesaid, shall suffer the like imprisonment and be for
ever disqualified to act as a juror. This section shall apply as well
to the grand as the trial jurors.
Sec. 107. If any judge, justice of the peace, sheriff, coroner, con- judges, justice?,
stable, clerk, or other officer of this state, ministerial or judicial, shall receiving other
wilfully or corruptly receive or take any fee or reward to do or exe- u aVo^iuon*
cute his duty as such officer, except such as is or shall be allowed by 0r dut}0™1"""
law, or if any such officer shall wilfully or corruptly ask or demand,
as a condition precedent to the performance of his duty as such offi
cer, any fee or reward, except such as shall be allowed by law, every
such officer so offending shall be deemed guilty of extortion, and on
conviction shall be fined in any sum not exceeding two hundred dol
lars.
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Sec. 108. If any justice of the peace or constable of the same
township shall, directly or indirectly, purchase any judgment or part
thereof on the docket of such justice, or any docket in his possession,
he shall, upon conviction thereof, be fined for each offence in any sum
not less than one hundred dollars, nor more than one thousand dol
lars.
Sec. 109. Every person holding or exercising any office under the
laws or constitution of this state, who shall, for any reward or gra
tuity, paid or agreed to be paid, grant to another the right or au
thority to discharge any of the duties of such office, shall be deemed
guilty of a misdemeanor, and on conviction shall be fined in any sum
not exceeding five thousand dollars, and shall forfeit his office and be
disabled from holding such office ; and every person who shall give, or
make any agreement to give, any reward or gratuity in consideration
of any such grant or deputation, shall, upon conviction, be fined in
any sum not exceeding five thousand dollars.
Sec. 110. If any person shall knowingly send or deliver any letter
or writing threatening to accuse another of a crime or misdemeanor,
or to expose or publish any of his infirmities or failures, with intent
to extort money, goods, chattels, or other valuable things, or threat
ening to maim, wound, kill, or murder, or to burn or destroy his house
or other property, or to accuse another of a crime or misdemeanor,
or expose or publish any of his infirmities, though no money, goods,
chattels, or valuable thing be demanded, such person so offending,
shall, on conviction, be fined in a sum not exceeding five hundred dol
lars, and imprisoned in the county jail not exceeding six months.
Sec. 111. Every person who shall wilfully open or read, or cause
to be read, any sealed letter not addressed to himself, -without being
authorized so to do, either by the writer of such letter or by the per
son to whom it shall be addressed ; and every person who shall ma
liciously publish the whole or any part of such letter without the
authority of the writer thereof, or of the person to whom the same
shall be addressed, knowing the same to have been opened, shall, upon
conviction, be punished by fine not exceeding one thousand dollars.
TENTH DIVISION.
offences against the public peace and tranquillity.
Section 112. If any person, at late and unusual hours of the night
time, shall maliciously and wilfully disturb the peace or quiet of any
neighborhood or family by loud or unusual noises, or by tumultuous
and offensive conduct, threatening, traducing, quarrelling, challenging
to fight, or fighting, every person convicted thereof shall be fined in a
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sum not exceeding two hundred dollars, or imprisoned in the county
jail not more than two months.
Sec. 113. If two or more persons assemble for the purpose of dis- ^"b'th!! 10
turbing the public peace or committing any unlawful act, and do not Stt°diBp«reingd
disperse on being desired or commanded so to do by a judge, justice of 011 *•»«•*•
the peace, sheriff, coroner, constable, or other public officer, the per
sons so offending shall, on conviction, be severally fined in any sum
not exceeding five hundred dollars, and imprisoned in the county jail
not more than six months.
Sec. 114. If two or more persons shall by agreement fight in a pub- what sh*u be
lie place, to the terror of the citizens of this state, the persons so deemedul*fl™'offending shall be deemed guilty of an affray, and shall be severally
fined in a sum not exceeding two hundred dollars, and imprisoned in
the county jail not more than one month.
Sec. 115. If two or more persons shall assemble together to do an what shall be
unlawful act, and separate without doing or advancing towards it, lawful assembly,
such persons shall be deemed guilty of an unlawful assembly, and
upon conviction thereof shall be severally fined in a sum not exceed
ing two hundred dollars, or imprisoned in the county jail not exceed
ing three months.
Sec. 116. If two or more persons shall meet to do an unlawful act what shall be
j*iiL
upon a common cause ot« quarrel, and make advances Atowards
it, they doemed a rout.
shall be deemed guilty of a rout, and on conviction shall be severally
fined in a sum not exceeding five hundred dollars, or imprisoned in the
county jail not more than six months.
Sec. 117. Every person who shall wilfully disquiet or disturb any ^°b^gfor
congregation or assembly of people, met for religious worship, by religious worship,
making a noise, or by rude or indecent behavior or profane discourse
within their place of worship, or so near to the same as to disturb the
order or solemnity of the meeting, or menace, threaten, or assault any
person there being, shall be deemed guilty of a misdemeanor, and pun
ished by fine not exceeding five hundred dollars, or by imprisonment
in the county jail not exceeding three months.
Sec. 118. Every person who shall erect or keep a booth, tent, stall, Keeping any
or other contrivance, for the purpose of selling or otherwise disposing oTuquo? Within
. or spirituous or tennented
o
.a,*liquors, or any drink
i • i oti* which
« * i Camp
one milo
of any
otj» any wine
meeting,
wine, spirituous, or fermented liquors form a part, within one mile of etc'
any camp or field meeting for religious worship, during the time of
holding such meeting, shall be deemed guilty of a misdemeanor, and
punished by fine not exceeding five hundred dollars.
Sec. 119. If any judge, justice of the peace, sheriff, or other officer, justices, etc.,
bound to preserve the public peace, shall have knowledge of an inten- not uslog duc

662
exertions to
prevent ue .

COMPILED LAWS OF CALIFORNIA.
tion on the part of any two persons to fight with any deadly weapon
^ weapons, and such officer shall not use and exert his official author

ity to arrest the parties and prevent the duel, every such officer shall
be fined in a sum not exceeding one thousand dollars,
libel defined,
Sec. 120. A libel is a malicious defamation, expressed either by
and punishment
printing
or by signs or pictures or the like, tending to blacken the
therefor.
memory of one who is dead, or to impeach the honesty, integrity, vir
tue, or reputation, or publish the natural defects of one who is alive,
and thereby to expose him or her to public hatred, contempt, or ridi
cule : every person, whether the writer or publisher, convicted of the
offence, shall be fined in a sum not exceeding five thousand dollars,
or imprisonment in the county jail not exceeding one year. In all
Trnth oflibel prosecutions for libel, the truth may be given in evidence to the jury,
may be given and if it shall appear to the jury that the matter charged as libellous
in evidence.
is true, and was published with good motives, and for justifiable ends,
the party shall be acquitted, and the jury shall have the right to de
termine the law and the fact.
ELEVENTH DIVISION.
OFFENCES AGAINST PUBLIC MOKALITT, HEALTH, AND POLICE.
Section 121. Bigamy consists in the having of two wives or two
Bigamy defined,
and punishment husbands at one and the same time, knowing that the former husband
therefor
prescribed.
or wife is still alive. If any person or persons within this state, be
ing married, or who shall hereafter marry, do at any time marry any
person or persons, the former husband or wife being alive, the person
so offending shall, on conviction thereof, be punished -by fine not
exceeding one thousand dollars, and be imprisoned in the county jail
not more than two years. It shall not be necessary to prove either of
the said marriages by the register or certificate thereof, or other record
evidence, but the same may be proved by such evidence as is admissi
ble to prove a marriage in other cases, and when such second mar
riage shall have taken place without this state, cohabitation in this
state, after such second marriage, shall be deemed the commission of
To what caws the crime of bigamy. Nothing herein contained shall extend to any
not to apply.
person or persons whose husband or wife shall have been continually
absent from such person or persons for the space of five years togeth
er, prior to the said second marriage, and he or 6he not knowing
such husband or wife to be living within that time. Also, nothing
herein contained shall extend to any person that is, or shall be at
the time of such second marriage, divorced by lawful authority from
the bonds of such former marriage, or to any person where the form
er marriage hath been, by lawful authority, declared void.
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Sec. 122. If any man or woman, being unmarried, shall knowing- Knowingly
ly marry the husband or wife of another, such man or woman shall, married person,
on conviction, be fined not less than one thousand dollars, or impris
oned in the county jail not more than two years.
Sec. 123. Persons being within the degrees of consanguinity, incestuous
iiii-i
.
i-i marriage or
within which marriages are declared by law to be incestuous and void, adultery,
who shall intermarry with each other, or who shall commit fornica
tion or adultery with each other, shall, on conviction, be punished by
imprisonment in the state prison not exceeding ten years.
Sec. 124. If any person shall obstruct or injure, or cause or pro- obstructing or
cure to be obstructed or injured, any public road or highway, or com- highway or'hllc
mon street or alley of any city, town, or village, or any public bridge naTig*Ne streamor causeway, or public river or stream declared navigable by law, or
shall continue such obstruction so as to render the same inconvenient
or dangerous to pass, or shall erect or establish any offensive trade,
manufacture, or business, or continue the same after it has been erec
ted or established, or shall in any wise pollute or obstruct any water
course, lake, pond, marsh, or common sewer, or continue such obstruc
tion or pollution so as to render the same offensive or unwholesome
to the county, city, town, village, or neighborhood thereabouts : every
person so offending shall, upon conviction, be fined not exceeding one
thousand dollars ; and every such nuisance may, by order of the
court before whom the conviction may take place, or of the district
court, be removed and abated by the sheriff of the county.
Sec. 125. If any person or persons shall knowingly sell any flesh selling unwnoied
i.
« . •
. .
. .
some provision!*.
of any diseased animal, or other unwholesome provisions, or any
poisonous or adulterated drink or liquors, every person so offending
shall be fined not more than five hundred dollars, or imprisoned in
the county jail not more than six months.
Sec. 126. If any person shall intentionally deface, obliterate, tear Defacing or teardown or destroy, in whole or in part, any copy or transcript, or ex- proclamation,
tract from or of any law of the United States, or of this state, or etc'
any proclamation, advertisement, or notification, set up at any place
in this state by authority of any law of the United States or of this
state, or by order of any court, such person, on conviction, shall be
fined not more than one hundred dollars nor less than twenty dollars,
or be imprisoned in the county jail not more than one month: Pro
vided, that this section shall not extend to defacing, tearing down,
obliterating or destroying any law, proclamation, publication, notifi
cation, advertisement, or order, after the time for which the same was
by law to remain set up, shall have expired.
Sec. 127. If any person shall be found having upon him or her any Having ]
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«ion of any
picklock, crow, key, bitt, or other instrument or tool, with intent feloinMrumentwith .....
.
...
intent to commit niously to break and enter into any dwelling house, store, shop,
a burglary, etc.
....
. .
warehouse, or other building containing valuable property, or shall
be found in any of the aforesaid buildings with intent to steal any
money, goods, and chattels, every person so offending shall, on convic
tion thereof, be imprisoned in the county jail not more than two years ;
and if any person shall have upon him any pistol, gun, knife, dirk,
bludgeon, or other offensive weapon, with intent to assault any per
son, every such person, on conviction, shall be fined not more than
one hundred dollars or imprisoned in the county jail not more than
three months.
Refusing to join
Sec. 128. Every male person above eighteen years of age who
the posse comtt- . ..
.
«...
.
„ .
aim, etc.
shall neglect or refuse to join the posse comttatus or power of the
county, by neglecting or refusing to aid and assist in taking or ar
resting any person or persons against whom there may be issued any
process, or by neglecting to aid and assist in retaking any person or
persons, who, after being arrested or confined, may have escaped from
such arrest or imprisonment, or by neglecting or refusing to aid and
assist in preventing any breach of the peace, or the commission of any
criminal offence, being thereto lawfully required by any sheriff, dep
uty sheriff, coroner, constable, judge, or justice of the peace or other
officer concerned in the administration of justice, shall, upon convic
tion, be fined in any sum not less than fifty nor more than one thou
sand dollars.
TWELFTH DIVISION.
OFFENCES COMMITTED BY CHEATS, SWINDLERS, AND OTHEB FRAUDULENT
PERSONS.
Fraudulent
Section 129. All and every person who shall be a party to any
wlldei!™W *° fraudulent conveyance of any lands, tenements or hereditaments,
defraudcrediton. g0Q(js or chattels, or any right or interest issuing out of the same, or
to any bond, suit, judgment or execution, contract or conveyance had,
made or contrived with intent to deceive and defraud others, or to
defeat, hinder, or delay creditors or others of their just debts, dam
ages, or demands ; or who, being parties as aforesaid, at any time
shall wittingly and willingly put in, use, avow, maintain, justify, or
defend the same or any of them as true and done, had or made in
good faith, or upon good consideration, or shall alien, assign, or sell
any of the lands, tenements, hereditaments, goods, chattels, or other
things before mentioned, to him, her, or them conveyed as aforesaid,
or any part thereof, he, she, or they so offending shall, on conviction,
be fined in any sum not exceeding one thousand dollars.
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Sec. 130.i If any* *■person, by* false representations of his ,own wealth or
Obtaining
creditby
defrauding
or mercantile correspondence and connexions, shall obtain a credit fai«e representathereby, and defraud any person or persons of money, goods, chattels,
or any valuable thing; or if any person shall cause or procure others
to report falsely of his wealth or mercantile character, and by thus
imposing upon any person or persons obtain credit and thereby fraud
ulently get into possession of goods, wares or merchandise, or other
valuable thing, every such offender shall be deemed a swindler, and
on conviction, shall be sentenced to return the property so fraudulently
obtained, if it can be done, and shall be fined not exceeding one
thousand dollars and imprisoned in the county jail not more than six
months.
Sec. 131. If any person or persons shall knowingly and designedly, obtaining money
by any false pretence or pretences, obtain from any other person or bix^mx^1
persons any chose in action, money, goods, wares, chattels, effects, or
other valuable thing, with intent to cheat or defraud any such person or
persons of the same, every person bo offending shall be deemed a
cheat, and on conviction shall be fined not exceeding one thousand
dollars and imprisoned in the county jail not more than one year,
and be sentenced to restore the property so fraudulently obtained, if
it can be done. (1)
Sec. 132. Any person or persons, after once selling, bartering, or Fraudulent
disposing of any tract or tracts of land, town lot or lots, or executing ^'li.'" of land™'
any bond or agreement for the sale of any lands, or town lot or lots, moreUuuion»who shall again knowingly and fraudulently sell, barter, or dispose
of the same tract or tracts of land, or town lot or lots, or any part
thereof, or shall knowingly and fraudulently execute any bond or
agreement to sell or barter or dispose of the same land, or lot or lots,
or any part thereof, to any other person or persons for a valuable
consideration, every such offender, upon conviction thereof, shall be
punished by imprisonment in the state prison not less than one nor
more than ten years.
Sec. 133. If any person shall knowingly sell any goods, wares, Selling by or
merchandise, or any valuable thing, by false weights or measures, or weightfor
shall knowingly use false measures at any mill in taking toll for me*"ure*grinding corn, wheat, rye, or other grain, he or she shall be deemed
a common cheat, and on conviction shall be fined not exceeding two
hundred dollars and imprisoned in the county jail not more than
three months.

(1) See ante, Chap. 121, Sec. 976.
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BemoTing
Sec. 134. If any debtor shall fraudulently remove his property or
SS™J^ordeiay effects out of this state, or shall fraudulently sell, convey, or assign,
creditor*.
^ conceal his property or effects, with intent to defraud, hinder, or

Concealing or
disposing of
property to
defraud judgt creditor.

delay his creditors of their just rights, claims, or demands, he shall,
on conviction, be punished by imprisonment in the county jail for any
term not exceeding one year, or by fine not exceeding five thousand
dollars, or by both such fine and imprisonment.
Sec. 135. Any person against whom an action is pending, or
against whom a judgment has been rendered for the recovery of any
personal property or effects, who shall fraudulently conceal, sell, or
dispose of such property or effects, with intent to hinder, delay, or
defraud the person bringing such action or recovering such judgment,
or shall with such intent remove such property or effects beyond the
limits of the county in which it may be at the time of the commence
ment of such action or the rendering of such judgment, shall, on
conviction, be punished as provided in the next preceding section.
THIRTEENTH DIVISION.
FRAUDULENT AND MALICIOUS MISCHIEF.

wilfully adminSection 136. Every person who shall wilfully administer any poiS»m!mI».|
son to any cattle, or maliciously expose any poisonous substance
with the intent that the same shall be taken or swallowed by any
cattle, shall, upon conviction, be punished by imprisonment in the
county jail not exceeding three years, or by fine not exceeding five
hundred dollars, or by both such fine and imprisonment.
Maliciously kmSec. 137. Every person who shall maliciously kill, maim, or
cattie.woun,iil''! wound any horse, ox, or other cattle, or any sheep, belonging to ano
ther, or shall maliciously or cruelly beat or torture any such animal,
whether belonging to himself or another, shall, upon conviction, be
punished by fine of not more than five hundred dollars, or by impris
onment in the county jail not exceeding six months.
Maliciously
Sec. 138. Every person who shall wilfully, unlawfully, and malitind^w^ or00"' ciously break, destroy, or injure the door or window of any dwellinghouse, shop, store, or other house or building, or sever therefrom, or
from any gate, fence, or inclosure, or any part thereof, or any material
of which it is formed, or sever from the freehold any produce thereof,
or anything attached thereto, or pull down, injure, or destroy any gate,
post, railing, or fence, or any part thereof, or cut down, lap, girdle,
or otherwise injure or destroy any fruit or ornamental or shade tree,
being the property of another, shall, on conviction, be fined not more
than two hundred dollars or imprisoned in the county jail not exceed
ing three months.
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Sec. 139. Every person who shall wilfully and maliciously burn, Maliciously ln.,
.
1,11
i
i juringordestroymiure or destroy any pile or raft of wood, plank, boards, or other ing any pile or
,
f
,, -o.
raftofwood.or
lumber, or any part thereof, or cut loose or set adrift any such raft cutting same, or
i
n
,ii
ii*.
• i
i .a
any boat, etc.,
or part thereof, or shall cut, break, injure, sink, or set adrift any adriii.
boat, canoe, skiff, or other vessel or water craft, being the property
of another, shall, on conviction thereof, be punished by fine not ex
ceeding five hundred dollars or imprisonment in the county jail not
exceeding six months.
Sec. 140. Every person who shall wilfully and maliciously cut, injury to bridgea,
break, injure or destroy any bridge, mill, dam, canal, flume, aque- dMn»iflume»>et<:duct, reservoir or other structure erected to create hydraulic power,
or to conduct water for mining, manufacturing or agricultural pur
poses, or any embankment necessary to the same, or either of them,
or shall wilfully and maliciously make, or cause to be made, any
aperture in such dam, canal, flume, aqueduct, reservoir, embank
ment, or structure, with intent to injure or destroy the same, shall,
on conviction thereof, be fined in any sum not more than one thou- penaity f0r
sand dollars, or imprisonment at hard labor in the state prison not
„t
more than two years, or both such fine and imprisonment. (1)
water companies.
Sec. 141. If any person shall wilfully and intentionally break wnti
down, pull down, or otherwise destroy or injure, in whole or in part,
any public jail, or other place of confinement, every person so offend
ing shall, on conviction, be fined in any sum not exceeding ten thou
sand dollars, nor less than the value of the said jail or other place of
confinement bo destroyed, or of such injury as may have been done
thereto by such unlawful act, and be imprisoned in the state prison
for any term not exceeding five years.
Sec. 142. If any person or persons shall wilfully and intentionally, wufuiiy i
or negligently and carelessly set on fire, or cause or procure to be graae%t<;.r "°0<1'
set on fire any wood, prairies, grass, or other lands or grounds in
this state, every person so offending, shall, on conviction before any
court of competent jurisdiction, be fined in any sum not less than two
hundred nor more than one thousand dollars, or by imprisonment in penalties,
the county jail not less than ten days nor more than six months, or
by both such fine and imprisonment in the discretion of the jury try
ing the case : Provided, that this section shall not extend to any per- proviso,
son or persons who shall set on fire any wood, prairies, grass, or other
lands adjoining their own farm, house, plantation, or inclosure, for
the necessary preservation thereof from accident or injury by fire, by

(1) Amendment inserted from Stat. 1853, p. 32.
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giving to his, her, or their neighbors reasonable notice of such inten
tion ; which aforesaid act, as amended, shall be in full force and effect
from and after the first day of May next. (1)
FOURTEENTH DIVISION.

GENERAL PROVISIONS.
Section 143. Every offence or act which by common law is declar
Punishment of
ed to be a misdemeanor, and for which no punishment is especially
prescribed, shall be punished by imprisonment in the county jail not
exceeding 8ix months, or by fine not exceeding five hundred dollars,
or by both fine and imprisonment.
Sec. 144. Until a state prison is provided, the county jail of each
State prison.
county shall be deemed the state prison.
Sec. 145. A sentence of imprisonment in the state prison for a term
Effect of
sentence of
imprisonment less than life suspends all civil rights of the person so sentenced, dur
in state prison. ing the term of imprisonment, and forfeits all public offices and all
private trusts, authority, and power ; and the person sentenced to
such imprisonment for life shall thereafter be deemed civilly dead.
Sec. 146. Where the term " person" is used in this act to desig
Meaning of the
term 11 person." nate the party whose property may be the subject of any offence, such
term shall be construed to include the United States, this state, or
any other state or territory, government or county, which may 'alf"
fully own any property within this state, and all public and private
corporations as well as individuals.
Sec. 147. The provisions of this act shall extend to females.
Act to extend
to females.
What constitutes Sec. 148. When any intent to injure, defraud, or cheat, is requir
Intent to injure, ed by law to be shown in order to constitute any offence, it shall be
defraud, or cheat.
sufficient if such intent be to injure, defraud, or cheat the United
States, this state, or any other state, territory, or county, or the gov
ernment or any public office thereof, or any county, city, or town, or
any corporation, body politic, or private individual.
(1) Amendment inserted from Stat. 1852, page 111.
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CHAPTER CXXVI.
AN ACT Supplementary to an Act concerning Crimes and Punish
ments, passed April sixteenth, one thousand eight hundred and
fifty. (1)—[Passed March 3, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. That every person who shall knowingly and wilfully Penalty for
forge or counterfeit, or cause or procure to be forged or counterfeited, pXate^tonips,
upon any goods, wares or merchandise the private stamps or labels otc'
of any mechanic or manufacturer, with intent to defraud the purchas
ers or manufacturers of any goods, wares or merchandise whatsoever,
shall, on conviction thereof, be deemed guilty of a misdemeanor, and
shall be punished by imprisonment in the county jail, for a term not
exceeding six months, or by a fine of not less than three hundred nor
more than six hundred dollars.
Sec. 2. That any person who shall sell any goods, wares or mer- *0r disposing of
chandise having thereon any forged or counterfeit stamps or labels, ESuy muted,
purporting to be the stamps or labels of any mechanic or manufac
turer, knowing the same to be forged or counterfeited, without dis
closing the fact to the purchaser, shall, on conviction thereof, be
deemed guilty of a misdemeanor, and shall be punished by imprison
ment in the county jail for a term not exceeding six months, or by a
fine of not less than three hundred nor more than six hundred dollars.

CHAPTER CXXVII.
AN ACT to provide Revenue for the Support of the Government of
this State.—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
ARTICLE I
Section 1. An annual ad valorem tax of sixty cents upon each Amount of state
one hundred dollars, shall be levied upon the assessed value of the tax' Tta'
(1) See last chapter.
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real and personal property in this state, subject to taxation, as is
hereinafter in this section named, to be paid as herein provided : fifo?1851 ' toI
*een cen's on eacn one nundred dollars, for the payment of the inter
est on the funded debt of one thousand eight hundred and fifty-one ;
interest tax of twenty cents on each one hundred dollars for the payment of the
1852, and school
,
»/»
fund tax.
funded debt of one thousand eight hundred and fifty-two, together
with the interest on the bonds belonging to the school fund, as pro
vided for in an act to provide for the disposition of the school lands,
passed May third, one thousand eight hundred and fifty-two ; and
four cents on each one hundred dollars, for the payment of the interinterett tax on est on the state prison bonds, and to create a fund for their ultimate
bonds^'1*011
redemption. All the above interest tax shall be paid in legal coin of
^aTcoinor11 the United States, or in clean gold dust at seventeen dollars twentyfax1for*expenses five cents per ounce ; the remaining twenty-one cents on each one
c»untyItax.ent hundred dollars shall be collected as other state taxes are by law re

Speciai tax.

quired to be collected, and shall be paid into the general fund; and
such additional tax, not exceeding fifty cents on each one hundred dol
lars, as the supervisors of each county, or the court of sessions, when
no supervisors have been elected and qualified, may direct to be levied ; and such special tax as may be by law authorized to be collec
ted by any county in this state, shall be levied for county purposes
upon the objects of taxation hereinafter in this section named.

PROPERTY SUBJECT TO TAXATION.
1st. All lands and lots of ground lying within this state, owned or
Property liable
to taxation.
claimed
by any person or corporation, whether patented or not, in
Lands, lota, etc.
Houses and
cluding in the assessment thereof, the value of all houses, fixtures and
improvements.
improvements of every kind, or value thereon, or affixed thereto, all
Machinery, etc. machinery, machinery for mining purposes, canals, water races, oxen,
Canals, races.
horses, mules, cows, beef-cattle, sheep, goats, calves, hogs, jacks, jen
Stock.
nies, wagons, carriages, buggies, carts or other vehicles, whether for
pleasure or hire.
2d. Shares of stock or interests in all steamboats, plying from one
Steamboats
(whether owned
in this state or place in this state to another place in this state, or engaged as regular
not.)
packets between any port in this state, and any port out of this state,
where they are not registered, whether the owner or owners thereof,
of said stock or interest, be resident of this state or not, except when
such boat can be assessed and taxed specially, in which case, such
boat shall be assessed and taxed as personal property in the county
from which such boat may sail. That for the purposes of taxation,
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the person or persons acting as agent or attorney in fact, for any per- Agents or
son or persons, corporation or joint stock association, residing without "Smbo'ts
this state, owning any vessel or vessels, used in navigating the waters ow^rs under
of this state, shall be deemed the owner or owners thereof.
"" '" ''
3d. Shares of stock, or interest in ships, brigs, schooners, sloops, w»t» waft,
and all other water craft, whether at home or abroad.
4th. All moneys loaned on interest : all capital vested or employed Moneys loaned,
i
•
rr
i
it
•
or capital
each year in traffic, trade, merchandise, or in any kind of commerce employed,
or navigation.
5th. The capital stock of all banks, and of all corporations doing Capital stock
and property
business in this state ; the property of whatever kind, of all corpora- of banks, op
tions over and above their capital stock, and all money or funds, held
'
by any such corporation in trust or on deposit, or by persons in trust,
or on deposit for persons, or corporations, other than citizens or cor
porations of this state, and used in commerce or trade, for the benefit
of such persons or corporations.
6th. All other property, real and personal, within this state, ex- And ail other
.
>ii>,
property except
cept such as is exempted from taxation, as provided in the next sec- such u is not
exempted under
tion.
this act.
Sec. 2. The following property shall not be listed for taxation.
Stt£cttc-not
1st. All lands and lota of ground,
with their buildings,
taxation.
f
6 ' improver
State property.
mcnts, and structures thereon, belonging to the state, or to any county county property,
of this state ; all unoccupied lands, buildings and other improvements,
occupied and owned, belonging to the United States, and all lands by United states
the United States government, for the coining of money or for mili- property"
tary, naval, or other purposes.
2d. Town halls, council chambers, market houses, and other public city property,
structures and edifices, and all public squares and lots kept open for
health, use or ornament, belonging to any city, town, or village, in
this state.
3d. Colleges, school houses, and other buildings for the purposes of Property of
education, with their furniture, library and all other equipments, and tastnu^ionsof
the lots thereto appurtenant and used therewith so long as the same leaminsshall be used for that purpose.
4th. Public hospitals, asylums, poor-houses and other charitable property of
or benevolent institutions for the relief of the indigent and afflicted, charitable
and the lots thereto appurtenant, with all their furniture and equip- lMtl,uUons> etcments, so long as the same shall be used for that purpose only, and
without a view to pecuniary gain.
5th. Churches, chapels,
and other rpublic buildings, for religious, other
churches
and
r
buildings
worship, with their furniture and equipments, and the lots of ground for religious
appurtenant thereto and used therewith, so long as the same shall be
used for that purpose only.
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6th. Cemeteries and grave-yards, set apart and used for the purpose
of interring the dead ; and the property of widows and minor orphans,
to the amount of one thousand dollars.
7th. The owner or holder of stock in any company liable to taxation
on its capital, shall not be taxed as an individual, for such stock, nor
shall any individual or company, be required to pay tax upon the
capital invested and the improvements made by the use of such
capital.

ARTICLE II.
PERSONS, TRADES, PROFESSIONS AND OCCUPATIONS, SUBJECT TO
TAXATION BY LICENSE.
Section 1. There shall be levied and collected a quarter yearly
Amount of
license tax
license tax as follows :
Persons and
trades subject
1st. From each and every keeper of a restaurant, twenty dollars
thereto.
Restaurants.
per
quarter ; of a coffee house, or eating house, each twenty dollars
Coffee or eating
house
per
quarter ; of a place where refreshing beverages, other than spiritu
Temperance
drinking shops. ous, arc drank, ten dollars per quarter ; all of which license tax are
to be paid to the county treasurer for the use of the state.
2d. From each proprietor or keeper of a billiard table not kept for
Billiard tables.
the exclusive use of the owner and his family, for each table, thirty
dollars per quarter, payable to the treasurer for state purposes. For
Tenpln alleys. a nine or ten pin or bowling alley, fifteen dollars per quarter, for each
alley ; license to be granted for a term not less than three months—
the license tax to be paid to the county treasurer for the benefit of the
state.
Theatrical
3d. From the manager or lessee of every theatre, for each theatrical
performance, ten dollars per day, if granted for a less term than one
month ; the license tax paid shall be paid into the county treasury
for the benefit of the county ; but if granted for one month, one hun
dred and fifty dollars shall be paid; if granted for three months,
three hundred dollars ; if granted for one year, one thousand dollars.
In either of the three last named periods of time, the license tax paid
shall be paid to the county treasurer for the benefit and use of the
state ; and from each exhibition by " serenaders," or opera or concert
Concerts.
singers, the same pay for license as is required from theatrical per
formances, and payable to the county treasurer for county or state
purposes, as the term of the license granted may require.
Caravans t
4th. For each caravan, menagerie, the exhibition for pay, of bull,
and bear, or any collection of animals for public amusement, twenty
dollars for each exhibition ; and for each show of any figures, and for

COMPILED LAWS OF CALIFORNIA.

673

each circus, rope or wire dancing, or slight of hand exhibition, for
reward, ten dollars per day, payable into the county treasury for
county purposes.
5th. From each and every insurance company, incorporated by the insurance
laws of this state and transacting an insurance business therein, under the laws
two hundred and fifty dollars per quarter year, payable to the county °
stlt*'
treasurer for state purposes.
6th. From each and every insurer or insurance company, foreign or insurance
otherwise, not chartered by this state, and transacting an insurance charters'of other
business herein, or the agent or agents thereof, five hundred dollars b^ncw IS"
per quarter, payable to the county treasurer for state purposes.
' " '"'
7th. Each travelling merchant, hawker, or peddler, shall pay the TraTciUng
.
,
, ,
.
merchants.
sum of twenty dollars per quarter year, payable into the county treas
ury for county purposes.
8th. Nothing in this act shall be construed to require a license to Agricultural and
sell the agricultural or mechanical productions of this state, nor productions of
.
.
T0 • .
this state exempt.
shall any license be required for such purpose.
Sec. 2. Each and every toll bridge or ferry keeper, owner or occu- Ton bridges and
pant, shall, on the first Monday of June next, and quarterly there- (How, when, and
after, appear before the county treasurer of the county where tolls and proceedings
or ferriage is collected, by him or them, and make an exhibit under m°a'
oath, by his or their books of the amount of money received for tolls
or ferriage, for the three months immediately preceding such exhibit,
and pay over to the county treasurer, ten per cent, of all moneys col
lected as shown by said exhibit ; and it shall be the duty of the coun
ty treasurer to receipt for the moneys received, and the county auditor
shall, on presentation of said receipt, issue a license to and in the
name of the owner, keeper or occupant, to keep such ferry or toll
bridge, for three months from the date of said receipt. When any License tax on
toll bridge or ferry is situated on a stream dividing counties, the ferries to be
owner or owners, occupant or occupants, shall make the exhibit here- the ccun^eTin11
in required, to the county treasurer of the county in which such bridge located'.1"'5'
or ferry is licensed, and it shall be the duty of such county treasurer ralpotdwT<U™r
to pay over on demand, to the county treasurer of the adjoining coun- thereforty, so reported as aforesaid, one half portion or moiety of the money or
moneys so received, for the payment of which he shall be held individ
ually liable. Upon his neglect or refusal to pay over said moneys on
demand, suit may be brought against said treasurer and the sureties on
his official bond, in the name of the county to which said money is due,
for the amount so due, and judgment shall be recovered for double the
amount so found to be due. Any owner, owners, occupant or occupants, Penalty for
refusing or neglecting to comply with the provisions of this section, aecUon!8 th'8
07
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shall be held liable to pay double the amount of license tax herein
Appropriation
of
provided
to be paid,
moneys collected r
r ' with costs of suit. All moneys collected under this
ojiderUUa
section, shall be paid into the county treasury for county purposes. (1)
ARTICLE m.
OF BANKERS, DEALERS IN EXCHANGE, STOCKS, GOLD DUST, AND
SIMILAR OCCUPATIONS.
License tax of
Section 1. 1st: Licenses shall be obtained by the person or per
bankers, eto.
Banking,
sons, private association or corporation, doing business in this state,
e, etc.
engaged in one or all of the following occupations, to wit : In buy
ing or selling foreign or inland bills of exchange, or in loaning money
at interest, or in buying or selling notes, bonds, or other evidences of
indebtedness of private persons, or state, county, or city stocks, or
stocks of incorporated companies, or in buying or selling gold dost,
gold or silver bullion, gold or silver coin, keepers of savings banks,
Carriers of gold or engaged as common carriers in transmitting or conveying gold dust,
duet, coin, etc.
gold or silver coin or bullion from any place in this state to any
place without this state, or from one to another place within this
Receivers of
state, for profit, or engaged in receiving general or specific special
deposits.
deposits of gold dust, gold or silver coin or bullion for profit : Pro
vided, that the checks used in the transaction of business between
(Checks for
remittances
throughout the parties within this state, shall not be included as being liable to the
state excepted.)
provisions of this act.
2d. Licenses required by this section shall be obtained from the
Licenses under
this section to be county auditor upon payment of ten cents upon each one hundred
obtained from
county auditor. dollars of business estimated to be transacted by the person or per
sons, corporation or partnership, doing business ; said amount to be
Amount of.
paid to the county treasurer or collector of taxes of the county in
which the party applying therefor desires to or does transact any one
Separate licenses or all of the occupations specified in this section, and a separate license
shall be obtained shall be obtained for each branch establishment or separate house of
for branch
establishments. such business located in the same county, and the license tax to be
paid to the county treasurer for state purposes.
County treasurer 3d. On the party paying the county treasurer or the collector of
to issue receipt
for license tax. taxes an amount of money for license in proportion to the estimated
amount of business specified in this section, and designating the town,
Form
city, or particular locality of the business establishment, or branch
thereof, for which the license is desired, the treasurer shall there
upon execute and deliver to such party a receipt therefor, in which
(1) For act concerning toll bridges, see ante, page 368.
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he shall specify the amount of money paid, by whom paid, and the
town, city, or particular locality.
4th. Upon the presentation of said receipt, the county auditor shall ^JJ^^JJJy
issue and deliver a license to the party under the seal of his office, in
which license shall be stated the kind of business authorized to be Form,
transacted, and the town, city, or particular locality of such business
establishment or branch. The auditor shall thereupon charge the
county treasurer with the amount of money specified in said receipt in
a book kept for that purpose, and shall file said receipt as a voucher
in his office.
5th. The license thus obtained shall authorize the party to transact Privileges and
,
.
.,.
.»•
rights of parties
any or all the kinds of business or occupation therein specified, at or ^rn,,*£ under
within the town, city, or particular locality specified in the same,
within the limits of the county where obtained, during the term of
three months from the date thereof, and no longer, but may be re
newed at the expiration of the term of three months, subject to change
by the auditor's estimate, or by the affidavit of the party desiring re
moval, if no new estimate be made by the auditor.
6th. Persons engaged in conveying letters, papers, or documents, c^"^*^tm
from one part of this state to another, shall not be liable to obtain etc., exempt
*
from license.
license for that purpose.
7 th. Licenses may be procured by the party in person, by agent or Licenses may be
attorney, or by any one partner in the name of all the co-partners, and agents or
in cases of corporations, by application by the president, secretary, Or complying with
attorney of such corporation ; and the party in every instance making hercm^conSned.
the application shall make and subscribe an affidavit or affirmation AmdaTit to be
made of tho
that he verily believes that the amount of business to be done by the amount of
business establishment or branch thereof within the next succeeding
three months, will not exceed the estimate under which he applies for
license, and in all cases where an under-estimate has been made, the
party having made such under-estimate, shall be required to pay the
amount necessary to make up the deficit, before a new license shall
issue. Licenses shall be procured immediately before the commence- when
ment of any business or occupation liable to license under this article, Sblained.
and shall be renewed quarterly thereafter.
8th. If any person or persons, corporation or corporations, or their Failure to
agents, or the agent or agents of any banker, or other person or per- tax?"™
sons, pursuing or commencing any of the occupations required by this
article first to be licensed, neglect to take out or procure his or their
license or licenses, in manner provided by this article, within ten days within ten days
o
,.
n
.
.1,,.
*i shall subject the
trom the time of commencing the business required by this article, party n»°ie to a
first to be licensed, one hundred per cent, shall be added to the EundredVr0'
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cent, in addition, amount which such person or persons, or corporations, would have
been liable to pay, and it shall be the duty of the sheriffof the county
to proceed immediately to the seizure and sale of the goods, wares,
rights and chattels of any person or persons, corporation or corpora
tions, so neglecting to pay the amount of their licenses in manner pro
vided by this article, in order to pay the amount of the license (with
And the costs of the addition of one hundred per cent, thereto,) together with the costs
enforcin^fftne of the seizure and sale ; and in all such cases of neglect, it is hereby
made the duty of the auditor to furnish the sheriff with an estimate
Neglect on the of the amount due from the party so neglecting to procure license, but
part of the
A, , ._ . „
,
,
. „
.
,
sheriff.
the sheriff shall proceed upon any other information, and upon any
Subject* him to w'^u^ neglect on the part of the sheriff, it shall be the duty of the
auubie'tno f
district attorney to proceed against him upon his bond, and he shall
amount
on
his
be liable to rpay
official bond.
^ double the amount of the license so neglected to be
Appropriation
of
collected.
Of
moneys collected .
A , all- the moneys collected under
» the rprovisions of this
under this
article, after the fees to the auditor and per centage to the treasurer
article.
shall have been deducted, one-third shall be paid into the state trea
sury, and the remainder shall be paid into the county treasury for
county purposes.
ARTICLE IV.
OF MERCHANTS AND DEALERS IN LIQUORS, AND TAVERN KEEPERS.
Section 1. Every person who may deal in goods, wares, and mer
License tax of
liquor dealers chandise, wines, or distilled liquors, except the agricultural produc
and tavern
keepers to be tions of this state, when vended by the producers thereof, and except
regulated by
classification of such as are sold by auctioneers or commission merchants under
county auditor.
Auctioneers,
license, or permission according to law, shall quarterly pay an amount
commission
merchants, and of money for license as required by the class in which such person is
sellers of produce
exempt from this placed by the auditor of the county, under the provisions of the suc
article.
ceeding section ; Provided, always, that nothing herein shall be con
Physicians,
strued to extend to physicians, apothecaries, surveyors, [surgeons,] or
apothecaries,
etc., exempted chemists, as to any wines or spirituous liquors which they may use in
from the provi
sions herein
the preparation or compounding of medicines for sick persons.
contained.
Venders of goods Sec. 2. Every person who shall sell or vend any goods, wares or
and merchandise merchandise, or butcher's meats, wines and distilled liquors, drugs or
herein specified.
medicines, all jewellers, and persons who keep horses or carriages for
Shall obtain a rent or hire, shall obtain from the county auditor, in which such
license from the business may be transacted, for any or all the branches of business
county auditor.
herein enumerated, a license for the transaction of such business at
the following rates, to wit : all persons dealing as aforesaid shall be
classed according to the amount of the average monthly sales or rents
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effected, in the following manner: that is to say, those who are esti- According to the
'
°
*'
amouDt of their
mated to make average monthly sales to the amount of one hundred JUg*** montnly
thousand dollars, or more, shall constitute the first class ; of fifty Classification
i
thereof.
thousand and not exceeding one hundred thousand dollars shall con- First class,
°
$100,000.
stitute the second class ; of twenty-five thousand and not over fifty Secom^cias«,
thousand dollars shall constitute the third class : of ten thousand and Third class,
S2§ 000
not over twenty-five thousand dollars shall constitute the fourth class : Fourth clan,
810 000.
and all sales or rents amounting to a less monthly average than the Fifth class, under
fourth class shall constitute the fifth class. The license for the first Amount of
class shall be given upon the payment of fifty dollars per month ; for the"hisses abUe
the second class, thirty dollars per month ; for the third class, eighteen cnumerateddollars per month ; for the fourth class, ten dollars per month ; and
for the fifth class, five dollars per month : Provided, that the sale of Liquors licensed
.,
nil.
u • to be sold under
liquors or wines by persons licensed under this section shall not be in thi« section,
less quantity than one quart measure. The moDeys collected for Appropriation of
licenses, provided to be granted by sections one and two of this article undeTthie 60
shall be paid to the county treasurer for state purposes, except classes ° e
fourth and fifth, which shall be paid into the county treasury for
county purposes.
Sec. 3. All tavern or inn keepers, and. all persons who may sell
or dispose of any spirituous or malt liquors, or wines in less quanti
ties than one quart, shall before the transaction of any such business Licenses for
take out a license or licenses from the county auditor as prescribed ous liquors shall
in this act, and make therefor the following payment, to wit : those fore commencing
making sales to the extent of ten thousand dollars, or more, as a be regulated'
monthly average, shall constitute the first class ; sales to the extent deification
of five thousand dollars and not exceeding ten thousand dollars as a herein "* forthmonthly average, shall constitute the second class ; and all sales less
than five thousand dollars shall constitute the third class. The li- Amount of
cense to be paid by the venders of the first class, shall be forty dol- UceDsel'utlars per month ; of the second class, shall be twenty dollars per
month ; of the third class, shall be five dollars per month.
Sec. 4. Each travelling merchant, hawker or peddler who shall car- Trayeiiing
.
_
%
_
.
_
i.ii, merchants,
ry a pack and vend wares, goods or merchandise of any kind, shall peddlers, etc.,
i
. ,.
ii,
ii
i . shall pay a
pay tor each license ten dollars per month ; and every such travelling monthly license
merchant, hawker or peddler who shall use a wagon, or drive, or cause to month, andafi
be driven, a train for the purpose of vending any wares or merchan. or train, §30 per
dise of any kind, or wines or spirituous liquors, shall pay for each month'
license or licenses, thirty dollars per month"; Provided, that nothing productions of
herein contained shall be so construed as to apply to the productions exempted,
of this state, when such productions are vended or sold by the pro
ducer thereof.
67»
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Licenses under
Sec. 5. The licenses provided to be granted by this article shall
this article shall
.
.
, _
be granted for bo granted tor three months, hvery person who shall transact or
and parties liable carry on any business specified in this article, without first procuring
the same, shall the license required, for each and every offence shall be liable to an
penaityof double action in the name of the county or of the state, as the case may be,
costs^enforcing in any court of competent jurisdiction, for double the amount of the
tii. mu.c.
required lioense with costs of prosecution ; and it is hereby made the
attorney'"8'1'1'* duty of the district attorney to prosecute the suits provided for in
the articles two, three, and four of this act ; and in case judgment
Bhall be obtained against the party prosecuted, the court shall tax as
costs, against the defendant, the sum of twenty-five dollars as district
attorney's fees, and include the same in the judgment ; and the monAppropriation of eys, less attorney's fees, when received, shall be paid to the county
revenue under
_
*
.
this act.
treasurer, tor state or county purposes, as the case may be, one-third
county auditor to the state treasury, and the remainder to the county treasury. The
quarterly returns county auditor shall, at least once in every three months, forward to
troiferfwho shall the comptroller of state a full abstract of all licenses granted, to
anfount'thereof whom granted, and the amount of money paid on account of the
to county
same the comptroller shall thereupon charge the county treasurer
treasurer.
with the amount thereof.
ARTICLE V.
OF SUCCESSIONS.
Section 1. Each and every person not being a bonafide resident
residents of the of this state, and not being a citizen of the United States, who shall
state who are
succMsions in be entitled, whether as heir, legatee or donee, to the whole or any
pay a tox'ofton part of the succession of a person deceased, whether such person shall
per cent.
jiave
-m
gtate or otherwise, shall pay a tax of ten per
And all other centum ; and all other persons entitled as heir, legatee, or donee to
a half perTent!1 succession property, two and one-half per centum on all sums, or the
of property"11' value of all property, which he may actually receive from said sucreccired by them. ces8jon) or s0 much thereof as is situated in this state, after deductSpeciac property jng debts due by said succession : when the said inheritance, dona*
and appraise°
.
.
mcnt thereof.
tion or legacy, consists of specific property and the same has not been
Succession tax,
°
.
,
- . . .
■,
provided in this sold, the appraisement thereot in the inventory shall be considered
paid within
as the value of the property. The amount shall be paid to the treasthl'recei'pt'of ' urer of the county in which such heir, legatee or donee, may reside
thc^par'ty™' °r at the time of receipt of the inheritance, donation or legacy, within
slmo'shaii be thirty days from the receipt thereof, for state purposes ; and any peraHy'ror"double son receiving such inheritance, donation or legacy, and neglecting to
thereon!"1' du° pay the per centage herein provided within the said thirty days

COMPILED LAWS OF CALIFORNIA.

679

Bhall be liable to pay doable the amount of said per centage, with
costs of suit.
Sec. 2. Every executor or administrator having the charge or ad- Executors and
ministration of succession property, shall be bound to retain in his ahan^e'aTn^an
hands and to pay over to the county treasurer, the amount of the tax """the'tax"10*11'
imposed by law, and the receipt from the county treasurer for such ESctefor u^*
payment shall be a voucher, to be allowed by the court in the settle- the^moilnt
ment of such executor or administrator : in default of such payment thereof•
every such executor or administrator, and his securities, shall be
liable for the amount thereof.
Sec. 3. It shall be the especial duty of the clerks of the probate Clerk of probate
courts, to see that the tax by this article imposed by law, be collected the tax°hTreinm'
and paid over, and each clerk shall be bound to furnish to the audi- J'oHee'ted and
tor of the county, and a duplicate forwarded to the comptroller of t^furaisii »nd
state, on or before the fifteenth day of June of every year, a state- ontesuetSona
ment of the successions opened in his county whereof persons who the^courrty audiare not bona fide residents of this state or citizens of the United controller?
States, and all or any other person or persons who are heirs, legatees
or donees, in whole or in part, and of the amount accruing to such
persons ; and any clerk failing to furnish such statement shall, upon
the complaint of the district attorney or county auditor, be subject
to a fine, to be imposed by any court of competent jurisdiction, not PenllltJ, for
exceeding one thousand dollars, and shall be responsible to the state J^Staanth*
for the amount of all taxes thus neglected to be reported, to be re- j™** ^JjJJJJ*
covered on his bond before any court of competent jurisdiction.
• ARTICLE VI.
OF AUCTIONEERS. (1)
Section 1. Any citizen of this state may become an auctioneer for Any citixen may
the county in which he resides, and be authorized to sell any real or auctioned" by
personal property at public auction or vendue, on giving bonds in ac- In?"^"payment
cordance with law for the faithful performance of his duty, and the prorldedh<:r<?ln
payment of the license tax herein provided.
Sec. 2. The bonds shall be conditioned to be paid to the people of noai, and condithe state of California, with one or more sureties who shall, in any tionB thcreor
city numbering over ten thousand inhabitants, be freeholders, and
justify to the satisfaction of the court, and in such and all other cases,
the security and bonds shall be approved by the court of sessions of
(1) For act prescribing mode of appointing auctioneers and defining their
duties, see post, chapter 128.
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regulations
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the county, and be deposited with the county treasurer. The bonds
to be given by auctioneers shall be ten thousand dollars, if the busi
ness be conducted in any city containing more than ten thousand in
habitants, as reported by the census of eighteen hundred and fifty-two;
and if conducted in any other place within the state, five thousand
dollars.
Froperty may bo Sec 3. An auctioneer may sell at any public or private sale, any
sold at public or real or personal property.
private sale.
Auctioneers' tax Sec. 4. The auctioneers doing business (in a city where the num
and amouubs ber of inhabitants exceed ten thousand) shall, before making any
thereof.
public or private sale, pay into the hands of the county treasurer, as
a license tax, after depositing the bond required by this article, at the
rate of two hundred and fifty dollars per quarter year, and shall con
tinue such quarterly payments, and renew the bonds in manner provid
ed by this act, on the first Monday of April in each year. Each and
every auctioneer other than those doing business in a city numbering
ten thousand inhabitants, shall in like manner pay a quarter license tax
of one hundred dollars.
Sec. 5. Upon payment of the amount required to be paid to the
License to issue
upon payment county treasurer for license tax, a receipt therefor shall be given by
of the amount
provided in this the treasurer, and a license be issued by the auditor with the approval
article.
of the court of sessions, and the auditor shall charge the treasurer
with the amount so paid.
Sec. 6. Upon all goods, wares and merchandise, and every other
floods and
merchandise sold species of personal property which shall at any time be exposed to
by auctioneer at
public or private sale at public auction, or be sold by auctioneers at private sale, with
sale shall be
subject to a
in this state, the auctioneer shall be subject, each and every time they
state duty of
one per cent.
shall be struck off, to the payment of a duty to the state of one per
centum upon the amount thereof whether actually sold or not; ^
And upon sales upon the sale of any real estate by an auctioneer at public or pnv» e
of real estate, a sale, the auctioneer shall be subject to the payment of a duty of oneduty of one half
ofone per cent. half of one per centum upon the amount of the sale : Provided, that
Sales of certain
property exempt no duties shall be payable upon the sale at auction of any goods or
ed from tax
herein provided. chattels belonging to this state, or to the United States, or if •
under or for account of any forfeiture or penalty, or upon executionAccounts of sales Sec. 7. The amount of duties required to be paid by this act sua
to be made
be audited as follows : every auctioneer shall make out a quart '
quarterly.
account on the first Monday of April, July, October and January"
and shall therein state minutely and particularly,
First. The amount of sales, and the amount of goods bid i" J
Statement and
contents thereof. public outcry, also an aggregate of the amount sold at public or pn
vate sale on each day from the date of the last payment or a
rendered by him specifying the days on which sales were m*&e-
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Second. The amount of duties chargeable on all sales, public or ^Jj^™ent of
private, mentioned in the account, and the aggregate of the duties.
Sec. 8. Every such account shall be, within ten days after the end Accounts to bo
,
i
,
-,•
b
made to the
of the quarter, above named, presented to the auditor of the county, county auditor
,
,
■
•
,
•
within
days
■who shall immediately proceed to administer to the auctioneer pre- from thetencxpimsenting the same an oath in the following form :
°n ° quarter'
" I do solemnly swear (or affirm) that the above account exhibited, who Bhaii
and to which I have subscribed my name, contains a just and true oath described
account of all sales made by me, or by any other person for me, in or
at my established auction store, or at any other place under my
knowledge for my account, or under my direction ; and further, that
I have during the time therein mentioned conformed in all things to
the intent and meaning of the law regulating sales by auctioneers,
according to the best of my knowledge and belief."
Sec. 9. Such oath shall be in writing, be endorsed upon the ac- °m|jJI£!db|; the
count, and be subscribed by the auctioneer taking it, and he shall ac- JjJjJJ"^company the account with a receipt from the treasurer of the county ^thTrec'eipt
for the payment of the duties in accordance with the account, where- for "» duties,
upon the auditor shall charge the amount to the county treasurer.
Sec. 10. No person shall act as an auctioneer, or be entitled to persons who
receive a license to authorize him to act as auctioneer, who has ne- com°p^rith°
glected or refused to pay the license and percentage due. under the h^n/d"^8
provisions of " An act to provide for levying, assessing and collectactingt<as
ing public revenue," passed April twenty-third, one thousand eight auctioneers,
hundred and fifty-two, or under this act, due and unpaid, or to any
municipal corporation for any tax as an auctioneer license, or com
mission, which he has neglected or refused to pay.
Sec. 11. No other person than an auctioneer licensed in accord- who shall act
ance with this act, or a civil officer acting under the authority of any M auc one<!^s•
court of the United States, or of this state, shall exercise the trade
or business of an auctioneer, (except as hereinafter provided) by sel
ling or offering for sale at auction, any goods, merchandise, property
or estate, real or personal, within this state, under the penalty of five penalty for
hundred dollars for every offence, to be recovered before any court of
competent jurisdiction, or imprisonment, at the discretion of the
court, not to exceed three calendar months ; and it shall be the duty
of the district attorney to proseoute for the recovery of the same, District attorney
upon the information of any person, and the amount of the penalty Jame?*00"'* the
to be paid into the county treasury, the one half to the use of the in
former and the remaining half to the use of the state, and a fee of
one hundred dollars in each case shall also be taxed as costs for the
use of the district attorney.

682

COMPILED LAWS OF CALIFORNIA.

Sheriffs may act
where there are
no auctioneers
established by
law.
State duties to
be paid within
ten days, and
' y ifor
penalty
neglect o

Sec. 12. In any city or town where there is no auctioneer, the
sheriff or constable shall be ex-qfficio auctioneer, and shall be al
lowed to sell any property, real or personal, at public auction, and
shall pay two per centum upon the amount of all sales within ten dap
after the day of such sales, into the county treasury for state pur
poses, in manner and form as provided in section nine of this act.
The sheriff or constable making such sale, neglecting or refusing to
pay into the county treasury within the time specified, the per centum
Sheriff liable on tax thus due, shall be liable upon his official bond in double tie
official bond.
amount of tax thus due.

ARTICLE VII.
CONCERNING CONSIGNED GOODS.
What are
goods'Mlnder

Section 1. All goods, wares, merchandise, provisions, or any other
property whatsoever, brought or received within this state from anj
other state, or from any foreign country, to be sold in this state,
owned by any person or persons not domiciled in this state, are here
by declared to be consigned goods, within the intent and meaning of
this act.
Word "domicile" Sec. 2. The word " domicile," in this act, shall bo construed to mean
the place where a person has established his business,
galea ofconsigned Sec. 3. All and every person or persons selling any consigned goods
suhjMt'to'a'tM. within this state, shall be subject to a tax, for the use of the state, at the
Amount of.
rate of sixty cents on each one hundred dollars of the amount of all
To be paid by m^ every sale or sales, which tax shall be paid by the person makthe^iera'nd'to ing the sale ' and cach and all such person or persons shall have a
otnVra thereof8 ^cn on the owner or owners of such consigned goods for the amount
deducted fZm of the tax Paid> an(1 mav deduct the same from the proceeds of such
proceeds of sales, ggjeg
Sec. 4. The amount of the property and interest in any consigned
Consigned goods
rTsS'd^nUnThis09 goods which shall be owned by any person or persons domiciled in
state exempted. this
ghall not be subject to tax, under article seven of this act.
Goods sold in one SEC. 5. When any goods, wares, merchandise, or other commercial
county
consigned property, shall
, ,be sold
,, in
, one county for or on account or„ any p«...
by parties
MotiS?, shall be son or persons, in another county in this state, the same shall be
■artfeuluidut deemed and held to be consigned goods, within the meaning of this
tothrsatoSS act, unless it be proved by the written statement of the consignor, or
of the sheriff.
otherwise to the satisfaction of the deputy collector, or of the sheriff
when there shall be no such deputy, that such property is owned by
a citizen or other person domiciled in this state.
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Sec. 6. The sheriff of each county" in which the board of equalsheriffs oftocertain
A
counties
ization shall so direct, and the sheriffs of the counties of San Francisco, appoint deputy
m
,
B
collectors.
San Joaquin, Sacramento and Yuba, without such direction, shall
each appoint, in addition to their other deputies, a special deputy,
who shall be denominated a deputy
»hl!u
c * collector, and shall take from 'wh0
execute
bond. ,to
such deputy
a
bond
with
two
or
more
sufficient
sureties,
to
be
ap•»
approved
r *
r county judge.by
proved by the county judge, conditioned for the faithful performance ^jd£Jon8
of the duties required of him by this act, and for the prompt pay
ment, in the manner prescribed by law, of all moneys which he shall
receive by virtue of his office. But each sheriff and his sureties sheriff liable for
.
.
....
act* of deputy.
shall be liable for the official acts of such deputy. The penal sum
of such bonds shall be twenty thousand dollars in the county of San
Francisco ; eight thousand dollars in the counties of Sacramento, Amount of
Yuba and San Joaquin ; and five thousand dollars in all other coun- doputJ "
ties, unless the board of equalization of such counties shall other
wise direct.
Sec. 7. All special deputy collectors appointed under article seven Powers and
of this act, shall have power to administer oaths and affirmations, collectors,
and shall not be directly or indirectly interested in any business as oaths,
an auctioneer, nor in the sale of consigned goods. It shall be the interested o
duty of such deputy collectors, and each of them, and they are here
by authorized and required to arrest any person or persons who shall May arrest
,
. .
»
.
,
. ,
parties violating
violate the provisions of this article, and to assist the district attor- this article,
ney in their conviction, and to prevent the sale of any consigned May prevent the
.
,
sale of any
goods in violation of this act ; to prevent all sales by unlicensed auc- consigned goods
.
,,
.
. ...
, „ .
In violation of
tioneers, and by any auctioneer having a license and refusing to pay this act.
the duties imposed by law, in the manner and with the examination
herein required
; to ascertain the amount of sales of consigned
ascertain by
^
o
ogoods To
examination
the
in the manner required
in
this
article,
and
to
report
the
same
quaramount
sales.
*
A
A
To makeofquar
terly to the county auditor ; to collect, all taxes imposed upon persons
reports.
selling consigned goods in the manner and to the extent provided in o\htrhgeneeraTh
this article ; and to have such general supervision over the public rev- ^protect the
enue to be derived from these sources, as the interest of the state
°f
may require.
Sec. 8. Whenever a deputy
for anyJ shall
Countyascertain
treasurer
.r * collector shall be appointed
1r
county, as provided in this article, the county treasurer of such coun- J^™""^8 of
tyrf shall immediately ascertain the names of all ..
that sell consigned consigned
goods
In his county,
goods in his county, and shall cause a blank receipt, endorsed by him and cause blank
_.
_
,
_
t receipts therefor,
and also by the county auditor, charging the same to the deputy, to
be filled out for each person or firm respectively, and shall also fill
up in like manner, an equal number of blank statements, having a ^"\^*nk
proper blank affidavit attached thereto, which receipts and statements *° 08 ™ade out,
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shall be given to the deputy collector taking his receipt therefor, to
,
,, ,. .
„..,..
, , ....
L,
be used by him in collecting the duties imposed by this article. The
...
,
, .
.
,
.. .
blank statements, so issued, shall be filled up with the true amount or
sales as rendered by the person or firm named therein, who shall
thereupon subscribe and swear (or affirm) to the affidavit attached
thereto.
Deputy to report Sec. 9. The said deputy collector is hereby required to report to
the names of
, *
*
„ ,
parties violating the county treasurer and to the district attorney, the names or all per
sons selling consigned goods in his county, who shall neglect or refuse
to render a statement of sales as required by this article. All per
sons selling consigned goods, who shall neglect or refuse to pay the
Penalty therefor, duties herein imposed, shall forfeit double the amount thereof, and the
District attorney district attorney is hereby authorized to proceed by attachment against
'" ' "forc* the any ship, vessel, steamer, or other property whatsoever owned, or un
der the management of any person or persons violating this article of
this act.
Settlement of
Sec. 10. Between the first and fifth of each month, the county
to be made
auditor shall attend with the deputy collector at the office of the
"ut^sof'county county treasurer, and the said deputy collector shall then and there
nJuWngUre
deliver up to the county treasurer all the statements, and pay over
s:m"''
the funds received by him up to such period. The county treasurer
shall, thereupon, cause the amount of sales, returned on each such
statements to be statement, to be entered in the proper account, charging the deputy
couut.^uJ'tor- collector with the amount of duties on each amount of sales as speci
fied in the said returned statements, and crediting the said deputy
collector with all funds paid over, and thereupon the said treasurer
shall deliver all the said statements returned to the county auditor.
Penalty m
Sec.
Whenever the deputy collector shall fail between the first
se«"eL™tbfthe and fifth of each month to render a full and true account of all redeputy collector. ceipts an(j statements received by him, he shall be deemed prima
facie to have been guilty of a fraud, and shall be at once suspended
from office by the sheriff, whereupon another shall be appointed in
like manner, and upon being qualified shall act in his stead. If the
said deputy collector so removed from office shall be convicted, he
shall be punished by imprisonment in the state prison not less than
one nor more than three years, and be fined in any sum not exceeding
five thousand dollars, to be paid for the use of the county in which
such deputy collector shall have been convicted.
County auditors
Sec. 12. It shall be the duty of the county auditor to forward
monthly abmonthly to the comptroller of state, an abstract of the whole amount
stracts of sales
„ . . ,.
. .
...
• j
j
under this article ot sales in his county by persons selling consigned goods, appearing
of sStel""11"* by the statements on file in his office for each month of the year.
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Sec. 13. The fees allowed for collecting, keeping and paying over Feentoc
the duties or taxes herein imposed upon persons selling consigned article.'1-*
goods, shall be as follows : To each deputy collector five per cent. ; To deputy
to each of the sheriffs) of San Francisco, Sacramento, Yuba, and San ToU«heriffs who
Joaquin, who shall appoint a deputy collector in the manner provid- i'oUcitorsCI'uty
ed, two per cent. : and to the county treasurer, in consideration of To county
his extra labor and expenses herein required, two and one-half per troMUreracent, on all sums collected ; and to the auditor three per cent, on
amount collected and paid in.
Sec. 14. The sheriff of each county in which no such deputy is re- Fecs to "heriffs
,
.
in counties where
quired to be appointed, and the sheriff of each of the counties of 00 deputy i>
appointed.
San Francisco, Sacramento, Yuba and San Joaquin, during the ab
sence or necessary suspension of his said deputy, shall perform all
the duties required in this act to be performed by such deputy, and fjjJfJilljJjSJ,
shall receive therefor the same per centage allowed to his said deputy dutlM of <fep<>«yand no more; and where so acting, the sheriff shall be deemed and sheriff to be
°
(
t
responsible.
held in all respects, to be the same as his said deputy.
Sec. 15. All the revenue derived from the taxes or duties specified ReTenue
.
tut
collected under
in this article, less the expenses for collecting the same, shall be cer- '•>'» article to be
for the use of the
tified to the comptroller of state by the county auditor, and paid to general fund
the state treasurer by the county treasurer at the time, and in the
manner, provided for certifying and paying over other state taxes.
The whole amount of taxes collected under the provisions of this ar
ticle shall be for the use of the general fund.
ARTICLE VIII.
CONCERNING POLL TAX.
Section 1. Each male inhabitant of this state over twenty-one who are liable to
years of age, and under sixty years of age, and not by law exempt ' ^ tax""
from poll tax, shall pay a poll tax for the use of the state and coun
ty of three dollars, forty per cent, of the net proceeds of which shall Appropriation
be paid into the county treasury for county purposes ; the remaining thereot
sixty per cent, of the net proceeds to be paid into the county trea
sury for the use of the state : Provided, he shall pay the same to the
assessor between the first Monday of March and the first Monday of ifnot paid within
September in each year, and in default of paying the same to the as- uio^ount^haii
sessor within the time specified, each such inhabitant shall pay a poll ]£ciS^d 10
tax of five dollars for the use of the state and county, the collection
of which shall be enforced by the assessor, whether the name of such Aasc™™ t»
inhabitant be listed or not ; and the assessor shall receive one dollar "^SmIS™"1'
for each five dollars of poll tax by him lawfully collected, at any f07c|S^°n
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time from the first Monday of September to the first Monday of
March in each year : Provided, that no person shall be required to
_
_
_
,
pay more than three dollars unless poll tax shall have been demanded of him, or unless he shall have secreted himself for the purpose of
.
Al
- ,
avoiding the payment of such tax.
Sec. 2. No person shall be deemed or held to have paid his poll
unless he be able to exhibit a receipt therefor, issued from the

Comptroller to
receipt! a°

office of the comptroller of state, or otherwise prove the payment of
the same.
Sec. 3. The comptroller of state shall, immediately after the passage
of this act, for the present year (and thereafter before the first daj of

To forward a
to the county
shall sign, w °

March of each year), cause proper blank receipts for poll taxes to be
printed by the state printer, of a uniform appearance, (changing the
style thereof each year), and shall cause a number thereof, equal to
the probable number of inhabitants in each county liable to poll tax.
to be immediately forwarded to the county treasurer of each county,
who shall sign and number them, or so many of them as may be required, and make an entry thereof in a book to be kept for that pur-

reco1^ them1
thcm'to'cJerk or
equitation.
cierk to iraue
county*assessor,

pose, and thereon deliver them to the clerk of the board of equalization, who shall in turn likewise sign them, and make an entry
thereof in a book to be by him kept for that purpose,
Sec. 4. The clerk of the board of equalization shall issue to the
assessor so many of such executed receipts for poll tax as may be
needed.
Penalty for using Sec. 5. No receipt for poll tax other than those mentioned in the
false poll tax
third section of this article, shall be used or given for the payment of
any such tax, and any assessor who shall receive any poll tax without
delivering the proper receipt required by law, shall be deemed guilty
of a misdemeanor for each unlawful receipt so delivered, and on con
viction thereof, shall be punished by imprisonment in a county jail
not less than three months nor more than one year, and by fine not
less than one hundred nor more than one thousand dollars for each
DeUrery of
tax collector,
cierkdUtie* °f

Sec. 6. Upon receiving such executed receipts from the clerk of
the board of equalization, the oflicer authorized to collect the poll tax
for the time being, shall give a receipt to said clerk for the same, and

the said clerk shall immediately charge the same to the officer so receiv
ing them. All such receipts delivered shall be filled out with the sum of
three dollars, and three dollars shall be charged to him for each one
Those deiirered so delivered ; and all such receipts delivered to the assessor after the
first shall be
first Monday of September in each year, shall be filled out with the
thesum'of fire sum of five dollars, and five dollars shall be charged to him for each
dollars.
Qne gQ fJelJyere(Ji

COMPILED LAWS OF CALIFORNIA.

687

Sec. 7. On the first "Wednesday after the first Monday of Septem- Xt?under"
ber of each year, the treasurer, the assessor, and the clerk of the thiB actboard of equalization of each county shall attend at the office of
the auditor, and make a settlement with the assessor for all said re
ceipts received by him ; and the assessor shall thereupon pay over to
the county treasurer all moneys received by him for poll tax, deduct
ing therefrom ten cents for each one dollar so collected ; and the as
sessor shall deliver the receipt of the treasurer, or a duplicate there
of to the county auditor, and the clerk of the board of equalization
shall also render to the auditor a statement of the amount of poll
tax receipts charged against the assessor. The assessor and his bonds- Assessor
men shall be held responsible for the payment of the amount received «n receipts not
by him and not returned on such settlement to the said clerk, less ten
per cent, for the collection thereof; and in default of any payments Penalty for non.
• «i
.
i payment thereof.
required of the assessor, the district attorney shall cause suit to be
instituted against him and his sureties in the like manner and with
the same penalties as provided in this act for suits against the sheriff
and his sureties.
Sec. 8. The board of equalization of each county shall exact an A—or to give
additional bond from the assessor with additional sureties in such
penal sums as the said board shall deem necessary to insure the faith
ful and prompt payment to the county treasurer of all moneys re
ceived by such assessor for poll tax.
Sec. 9. The county clerk shall be ex-officio the clerk of the board county clerk to
of equalization, except when a clerk shall be especially elected by cierk^f board of
such board according to law.
equalization.
Sec. 10. After the second Monday in September in each year, the as- payment of poll
sessor shall proceed to enforce the collection of all poll taxes remain- enforced after
ing unpaid in his county, receiving the proper receipts from the clerk irTs^ptember?7
of the board of equalization, and an account of the same shall be
given by the clerk to the auditor, and the assessor shall be charged
therewith.
Sec. 11. To enforce the collection of poll taxes, the assessor may Powers of
•
in
i
•
ii
>ii*
collectors in
seize so much of every and any species of property, right, claim or enforcing the
possession whatever, claimed or in the possession of any person liable Any property
to and refusing to pay his poll tax, or in the possession of any other m*y K
person and belonging to such person so refusing to pay such poll tax,
as will be sufficient to pay such poll tax and costs of seizure and sale, And sold at one
it the
.i same at...
i
. . a verbal
ii no- hour's
andj may sell
any time or place
upon giving
amountnotice
of poufor
tice one hour previous to such sale ; and any person indebted to an- w*m*y
other liable to poll tax who shall neglect or refuse to pay the same, moMys^ue him .
may pay the same for such other, and deduct the amount thereof from
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Proceeds, after;
deducting tax
and costs, may
be returned
the owner.

such indebtedness. The assessor, after having deducted the poll tax
^
...
i
11
t
for which such property was sold, and the necessary fees and costs of
,
„
the sale, shall return the surplus of the proceeds to the owner of the
property. A delivery of the possession of the property by the asscsTiHe of property aor to any purchaser at any such sale shall be a sufficient title in the
purchaser, without the execution of a deed therefor by the assessor.
Delinquent pou Before paying a witness or juryman his fees of attendance, the clerk
deducted from of the county, or justice of the peace, as the case may be, in which
jurymen's fees. such. witness or juryman
.
f_ shall require
. the witness
.
may reside,
or jury
man demanding his fees, to produce satisfactory evidence that he has
paid his poll tax ; and failing to produce such evidence, the clerk or
justice shall deduct the amount of his poll tax from the amount due
the witness or juryman and pay him the residue, if there be any, and
And
paid
to
county treasurer shall, within ten days thereafter, rpay over to the county treasurer
c the
l
within ten daye. amount of tax so collected, and deliver the treasurer's receipt for the
Bame to the auditor of the county, who shall thereupon give a poll
tax receipt to such witness or juryman, and any clerk or justice failPenalty
. so to pay, shall be held liable
* to the penalties
. prescribed
* , in
. seeneglect toforcomply ing
provision,
tion five of this article.
Settlements of
Sec. 12. The assessor shall, on the first Monday of December, in
the act.
each year, settle for all poll taxes collected by him, and shall pay over
Of the assessor. ^ ^e treasurer the amount of all poll tax receipts which he shall
have received from the clerk of the board of equalization, (after de
ducting fees for collection) which he shall not then exhibit as still reTcariy
maining uncollected, and on the first Monday in March of each year,
settlements.
^ agsessor) the treasurer, and the clerk of the board of equalization
shall attend at the office of the county auditor, and the county auditor
shall then and there settle with the clerk of the board of equalization
and with the assessor for all poll tax receipts signed by the treasurer
Clerk responsible and delivered to said clerk, and the said clerk and his sureties shall
not rehrrned* be responsible for all such poll tax receipts delivered to him, which he
shall not then return or be able to account for with receipts or vouch
ers from the assessor, and the assessor shall then pay over the amount
of all poll tax receipts by him received and not then and there returnCounty auditor ed, and all the poll tax receipts returned by the assessor and clerk
retu^eTrcceipts of the board of equalization shall bo transmitted by the county
report'^stou1 auditor with his annual statement to the comptroller of state, and no
comptroller.
^jj ^ receipt shall be valid for the coming year, after the first of
March in each year.
Penalty for aise
Sec. 13. Any person or persons who shall pass, sell or transfer, or
pou tax receipts. attempt to pass, sell or transfer, or who shall forge or fraudulently
issue any receipt or receipts for poll tax, contrary to the spirit and
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intention of this act, shall be deemed guilty of fraud, and on convic
tion thereof shall be punished by imprisonment in the state prison for
not less than one year nor more than two years.
Sec. 14. At the settlement with the assessor, required on the first County auditor
i 5
0 t_
*° forward a
MondayJ in December
in each year,
it shall be
statement ofwith
the
.
.
. the duty. of the
, county settlement
auditor, and he is hereby required to forthwith transmit to the comp- assessor,
troller of state a certified statement of the amount of all poll taxes comptroller of
state.
paid over to the county treasurer of his county up to that time, and
he shall deliver a duplicate of such statement to the county treasurer; And duplicate to
and on the final settlement on the first Monday of March in each year, treMurer.7
the county auditor shall immediately, upon the conclusion thereof,
transmit a certified statement to the comptroller of state, stating A .t^anent of
therein the number of all receipts for poll tax issued by the county ?0n°J,7o"warted
treasurer to the clerk of the board of equalization, and also the num- J^'^J^
ber of such receipts issued by the said clerk to the assessor, and also
the number of such receipts returned by the assessor, and also the
number of such receipts returned by the clerk of the board of equali
zation, and also the number of such receipts then transmitted to the
comptroller of state.
Sec. 15. Of the names [moneys] collected under this article, one Appropriation
and one half per cent, shall be paid to the clerk of the board of 5£1^,D1°ander
equalization, one and one half [per cent.] shall be paid to the auditor,
and after all the expenses of collection are paid, then forty per cent,
shall be paid into the county treasury for county purposes, and the
remaining sixty per cent, shall be paid in for state purposes.
ARTICLE IX.
concerning private and incorporated companies and associations.
Section 1. All moneyed or stock corporations, or private associa- Associations and
tions, and all companies and associations for mining purposes, whether u2ie'rati0n'!
the same be or be not incorporated, and whether the capital stock of
such corporation, private association or mining company, be located
in or without the limits of this state, shall be liable to taxation in the
manner hereinafter prescribed.
Sec. 2. The president, cashier, secretary, treasurer, agent, or other officers to make
„
,
, P , and dellTer, on
proper officer, or manager ot every incorporated company, and ot each application of
mining company or association that is now or shall hereafter be under written °r'
and by virtue of any law of this state authorizing the same, or that tnt^t^of^he"
may exist by virtue of the laws of any other state, or by virtue of any p,ro^rtj'ownehd
private or individual agreement, who derive any income or profit on tJt"""*1"
their capital in this state, or who have capital invested in their
68*
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machinery, dam or dams, canal or canals, or other works for mining
purposes ; and the principal persons having charge of the affairs of
every private association engaged in selling foreign bills of exchange,
drafts, or certificates of deposit on capital within this state, shall, on
or before the second Monday of May, annually, make and deliver, on
application of the assessor of the county in which the company or pri
vate association is liable to be taxed, and in the same manner as is
required by this act, of all private citizens or inhabitants within this
Form thereof. state, a written statement, specifying, First—The real estate, if any,
owned by any such company or private association, the county or
counties in which it is situated, and the sums of monoy actually paid
therefor, or the actual value thereof. Second—And the present
value of all machinery and of all works and improvements. Third—
The city, town, or place in which the depot of the property of such
company or private association is situated ; or, if there be no such
office, the place where its operations are carried on ; and such state
ments shall be certified, under the oath of such president or other
officer or person, to be in all respects just and true,
if statement be
Sec. 3. If the statement required in the first preceding section shall
the assessor ni»y not be furnished within twenty days after the time therein specified,
the property
each company or private association neglecting or refusing to furnish
theamoant°ble such statement, shall be listed and assessed by the assessor for double
the reputed value of the stock and property of such company or priAnd the uherifT vate association, according to his best judgment, and the sheriff shall
™iTorratho same have and is hereby given the same power and authority to enforce the
provided.
collection of taxes imposed upon any such company or private asso
ciation which shall neglect or refuse to pay the same, as are conferred
on the assessor by this act, to enforce the collection of poll tax.
Property of
gEC_ 4. The assessors of the several counties shall enter all comassociations and
corporations to panics and private associations from which such statements have been
be entered on 1 #
1
the
rolls of the received, and the property
of such company
assessor.
■%
l * or cprivate association on#
their assessment rolls, in the same manner, as near as may be, as is
required in other cases, showing the names of such company or pri
vate association, the amount of capital stock paid in, the value of all
their personal property and improvements within the county, the
amount of such capital out of this state, on the faith and credit of
which they are transacting business in this state, and the value of all
Property owned real estate then belonging to Baid company or private association : Proby
....that said
., associations
. .
,,,be taxed, only upon the
, amount oit
&o.corporations, vided,
shall
property owned by them, whether in money or improvements made by
moneys paid in.
Upon failure to
Sec. 5. If the sheriff shall be unable to collect the taxes from any
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such company or private association, he shall return the same to the ^1eI^'9*ae11
county auditor as in other cases of delinquent taxes, noting the reason ^k*0™IJ"™ t0
why he could not collect the same ; and the county auditor shall there- "*1t^jjy°the
upon
of state.
»»me
to "tato
r certify» the same to the comptroller
c
comptroller.
ARTICLE X.
GENERAL PROVISIONS.
Section 1. The term real estate, as used in this act, shall be con- Term "real
estate " defined
strued to include all lands within this state.
Sec. 2. For the purposes of revenue, the term personal property, as Personal
used in this act, shall be construed to include in the property enume- SKt? u° "
rated, in section one of article one of this act, all household furniture,
goods, chattels, horses, cattle, money, gold dust, and money at interest,
and solvent debts, exceeding indebtedness, and all ships, steamers, ves
sels, and water craft of any and every description whatever, naviga
ting the waters of this state, all moneyed stock and interest in any
company or association, incorporated or private, not vested in real
estate, and all stock and interest invested or owned in any company
or association owning or having the management of any mines or any
turnpike, plank road, bridge, ferry, or other thing, and shall be ascer
tained by the oath of the owner, and also for the purpose of revenue
only, all houses, buildings, or other things erected upon real estate,
whether private property or public land of the United States, shall be
deemed and held to be personal property. If any person who has set
tled upon and improved public lands of the United States shall neglect Failure to pay
to pay the tax assessed upon the improvements thereon, within the party in pouefltime prescribed by law for the payment of taxes, he shall not avail not avail himself
himself of the provisions of the " Act prescribing the mode of main- of " possessory
taining and defending possessory actions on lands belonging to the Mt'
United States."
Sec. 3. Lands sold or leased for a term of Jyears byJ the state, though
underunder
° Lands
lease liable
not granted or conveyed, shall be assessed in the same manner as if this actactually conveyed.
Sec. 4. The owner or holder of stock in any incorporated company stock in
liable to taxation on its capital, shall not be taxed as an individual, C'SkT'
for such stock, and the property of every private or incorporated
company, shall be taxed in the county where it is situated, or where
the general depot of the property of the company is situated or estab
lished.
Sec. 5. Every person shall be listed in the county where he resides Real and personal
for all personal estate owned by him in such county, including all real Sited."*'
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and personal estate in his possession, or under his control as trustee,
guardian, executor or administrator.
Lands shall be
Sec. 6. Lands occupied by any person not the owner thereof, shall
listed is the
name of the
be listed in the name of the owner, if known, otherwise, in the name
owner, if known ;
otherwise In the of the occupant, who shall pay the taxes on the same, and for the
name of the
occupants.
taxes paid by such occupant, he shall have his action against the
owner.
Unoccupied
Sec. 7. Unoccupied lands shall be listed in the name of the owner,
lands.
if known, otherwise, as lands of persons unknown ; lots or real prop
erty within the limits of any incorporated city, shall be listed sepa
How
rately, in accordance with the survey or plan.
Property of
Sec. 8. The real and personal estate of all incorporated companies
incorporations to
be listed in the liable to taxation, shall be listed in the county in which the same shall
county where it
be situated, or the depot held, in the same manner as the real estate
is located.
of individuals.
Mortgaged
Sec. 9. When personal property is under mortgage, or in any man
property, how
ner pledged, it shall, for the purpose of taxation, be deemed the prop
erty of the party having possession thereof. In the case of a mort
gage of real estate, the mortgagor shall pay the taxes on the value of
the property.
Estate of
Sec. 10. The undivided real estate of deceased persons, may be
deceased
persons, how
listed to the heirs, guardians, executors or administrators, as the case
may be, and a payment of taxes made by either, as the case may be,
shall bind all the parties in interest for their equal proportion?.
Sec. 11. Partners in the mercantile business may be jointly listed
Partnership
property, how
in their partnership name, in the county where the business is carried
on, for their personal property employed in such business, and in case
of being so jointly listed, each partner shall be liable for the whole
tax.
Assessors may
Sec. 12. The county assessor of each county, may appoint one or
appoint one or
more deputies. more deputy assessors, not exceeding one for each township in the
county, to assist him in the performance of his duties, and he may
require of each person so appointed, a bond with sureties, for the
faithful performance of his duties ; but the county assessor shall be
To be responsible responsible for the official acts of every deputy so appointed ; before
for their
official acts.
entering upon their respective duties, each deputy in like manner as
the county assessor, shall take the oath of office, which shall be en
dorsed on their respective appointments.
When
Sec. 13. Between the first Monday of March and August of each
assessment shall
be made, and year, the county assessor shall ascertain, by diligent inquiry and ex
mode of making
amination through all the inhabited portions of his county, the names
the same.
of all taxable inhabitants, and the full amount of all real and personal
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property, within the county which is not exempt from taxation by
this act ; he shall also make subsequent assessment, whenever he has Subsequent
reason to believe that property or persons liable to taxation, have not MM*"mentabeen previously assessed.
Sec. 14. The assessor shall, between the time specified in this act, Assessor shall
call upon every person resident in his county for a list of his taxable resident a u«t,
property, and such property as may be* under the control or manage- of the taxable
ment of such person, and demand a list under oath, of such taxable Eimrand awns'7
property, of whatever character, and if the party decline to make af- thereon.'
fidavit, he shall proceed to assess the value of the same. When any refusal "to °f
property is overlooked by an assessment in any one year, it shall be SuS.''
added to the next annual assessment.
Sec. 15. To ascertain the taxable inhabitants and property in each To ascertain the
i, .
taxable property,
county, the assessor shall prepare a tax list or assessment roll in a the assessor
well bound book, alphabetically arranged, in which shall be set down taxiu™1"1"'1
in separate columns, and according to the best information he can Content>
obtain, guided by the list required of each taxable inhabitant in the
next section of this act:—
1st. The names of all taxable inhabitants.
2d. All real estate taxable to each, giving the quantity of acres
in each tract, as near as possible, except in cases of city or town lots,
which may be described by reference to numbers and streets.
3d. The actual cash value of the same.
4th. The actual cash value of all personal property, taxable to
each, except improvements on real estate.
5th. The actual cash value of all improvements on real estate.
Sec. 16. The assessor of every county shall require each and every Each taxable
taxable inhabitant of the county to make and deliver to the assessor, requiredto
(who is hereby empowered for that purpose to administer the oath,) underrate of
under oath or affirmation a statement of all his individual property Dy°hta? he'd
and wealth, whether of money, mortgages, lands, gold dust, houses,
ships, vessels, notes, bonds, scrip, or any other species of property ai«o property
or any species of property held by him in trust for another, the value ° D
of which shall be determined by the assessor.
Sec. 17. Upon failure to make to the assessor a satisfactory state- Or in case of
_ 1
.
i.i.ii
in refusal, assessor
ment of the wealth of the person so being listed, the assessor shall to prepare said
make his own estimate, and place the same in his tax list or assess
ment roll.
Sec. 18. In the same manner, every person shall deliver up to the Every person
pIiaII deliver
assessor a just and true list of all property taxable by law, (except list under oath
merchandise,) which he owns, or of which he has the charge or man- uxab&'by'iaw
agement, being in any other county in the state, and which has not, owned by hlBl
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to his knowledge, been listed and given in for taxation for that year ;
which list shall particularly describe each tract of land, and each
city or town lot contained therein, so that the same may be found and
known by such description ; all vessels, steamers, or other water craft ;
and shall also specify each and all deposits, if any, or persons with
whom such deposit or deposits are made, and the place or places in
Ana where the which the same may be founds unless he shall have included all such
same may be
ii-ii»ti»*»
i•
i■ 1 found.
money and gold dust in the list ot property in his county which it
shall be lawful to do.
a list of property Sec. 19. Every assessor, as soon as he shall have completed his
counties in the assessments, shall make out from such lists delivered to him under
forrorde^to the the previous section of this act, a distinct list for each county in
c^n^Vhereto which any such taxable property may be, and transmit the same by
located?" 18
mail, or otherwise, to the assessor of the proper county, who shall
assess the same as other taxable property therein, if not before as
sessed for the same year. If such lists shall be transmitted by mail,
the postage thereon shall be paid by the assessor who receives the
same, and the amount thereof shall be allowed and paid to him at the
time and in the manner of paying other expenses of assessment,
if list be received Sec. 20. When the lists, transmitted from one assessor to another,
after the delivery
#
of tax list,
as required in the previous section of this act, shall not be received
another list Hhall
. „
.
be made, and the by the proper assessor before he has made return of his tax book to
the court, he shall without delay assess the property in such lists ob
tained, and make return thereof to the court in a supplement tax
book, which shall be proceeded on as nearly as may be, as the orig
inal.
Books,
etc.,
of
Sec. 21. The books .and . accounts of all receiving,
auditing officers
° disbursing
.
D or
to be open for auditing officers named in this act, shall at any and all times be open
inspection.
^ public inspection and examination, free of any charge whatever.
In case ofrefusal Sec. 22. If any taxable inhabitant in any county in this state,
to furnish the tax
. .
, , . t1
.
.
list provided in upon being applied to by the assessor, or any deputy assessor, by him
pen^y'therefor. duly authorized, shall neglect or refuse to make to the assessor, and
to subscribe, under oath, to a statement or list of his or her wealth,
as required in the sixteenth section of this article, he shall be deem
ed guilty of attempting to secrete property from taxation, and on
conviction thereof shall be punished for a misdemeanor ; and more
over, upon the discovery, by any officer or other inhabitant of any spe
cies of taxable property which' shall have belonged to, or which shall
have been in the possession or under the exclusive management and
control of any such person refusing to give such list or statement, as
required in this act, and which property shall not have been previ
ously listed or assessed, and shall be of the value of one hundred dol
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lara or over, every such person shall be subject to indictment for the
fraud, and on conviction thereof, shall be fined in any sum not less
than fifty dollars nor more than two thousand dollars; and all and And the property
every species of property claimed and owned in any portion of this the*
°r
state by any person convicted of such fraud, shall be liable at any
time for the payment of such fine ; and of all the fines so collected, Appropriation
the sheriff, and any other person or persons who may have informed
nc '
the sheriff, and aided in any conviction for such fraud, shall receive
one-fourth thereof, and the balance shall be paid to the treasurer of
the county, as other state and county taxes.
Sec. 23. All taxable property in any county in this state which Property omitted
shall not be listed in the assessor's books, or a list thereof tendered roll may be
or offered to be made to the assessor upon demand, and which shall Kted!iaontly
have existed in any county between the first Monday of March and
August of each year, and shall be found to have remained unincluded
in any list required by this act, shall be at any time during the year
especially and separately assessed, and reported to the sheriff of the "J1J|u^d*byn
county, and shall be taxed double, unless it be established to the sat- owrar, property
t
to be awesstd
isfaction of the board of equalization that such property was not double,
listed, by reason of the gross negligence of the assessor, in which
event the assessor shall be liable to pay the whole amount of such
tax.
Sec. 24. If any person shall be guilty of giving or making a false Penalty for false
list of any property, under the oath required by this act, so as to leave
no question or doubt of an attempt to conceal any property or thing,
such person shall be liable to indictment for perjury, and on convic
tion thereof, shall be punished as in other cases of perjury, and all
his or her property shall be liable to pay three times the usual tax.
Sec. 25. If the owner or owners of any property liable to taxation Property of
shall be unknown, or a non-resident or absent, or refuse when called and mode of
upon by the assessor or his authorized deputy, to give a list of his Sime!'"8 ,he
property, real or personal, subject to taxation, it shall bo the duty of
the assessor or his authorized deputy, in either or all the above enu
merated cases, to make a list thereof, from the best information he
can obtain and attach thereto such valuation as he may deem just,
and enter the same on his roll ; and the assessment thus made shall
have the same force and effect as though it had been made by the
owner or owners of all property thus listed, and unless altered by
the board of equalization in the manner set forth in this act, and the
assessment of all property of persons refusing to give a list, as pro
vided by law, may be doubled, by the board of equalization.
Sec. 26. The assessor of each county shall deliver a full and com- Assessment roil
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to bo deiiTored plete original list or assessment roll to the county auditor, on or beauditor'on the fore the first Monday in August in each year. But nothing in this
first of August. seotjon 8jjajj jje g0 eongtfueri a8 t0 prevent a subsequent assessment

Board of
co£eno>e<thot0

and return of any property, not returned in the original assessment
roll.
Sec. 27. The board of supervisors, if any exist, otherwise the court
of sessions of each county, shall constitute the board of equalization,

equalization.
lugmr't'or'each
r^tum of uxroii.
To hear and
determine all
complaints
assessments, and
SmeUl° °

an(i shall meet on the first Monday of August in each year, and also
upon the Monday succeeding the final return of any supplementary
assessment roll, notice of which shall be given by the assessor for one
week, and continue in session from day to day until all the business
...
i
- •» •
1 a
««
iji
of equalization presented to them is disposed of, and hear and determine all complaints respecting the valuation of property both real and
personal, made subsequent to the preceding first Monday in March,

and correct any list or valuation, if they shall be convinced that the
same be false, and shall have power to equalize the valuation made
by the assessor, either by adding thereto or deducting therefrom, such
sums as to them or a majority of them shall appear just and equitaat'tonTmeetings
during the time the board of equalization is in session, the asof the board.
sessor, or one of his assistants, shall be in attendance, and be allowed
to make any statement to the court touching the question of equaliza
tion before the board.
Auditor simii
Sec. 28. The auditor of each county shall annually, immediately
annually prepare
,.
a duplicate tax after the first Monday of August in each year, make out a duplicate
list
in
manner
i
•
,
.
tt
1, II
herein set forth, of taxes assessed in his county in the following manner : lie snail
and
deliver
the
.
.
.
.
.
_
,
,
•
same to the
place in alphabetical order, the names of all persons, corporations, anaA
companies liable to pay a tax in the county, he shall place in separate
columns and opposite the names of the property tax payers, (designa
ting by the word " paid," such as have paid to the collector of taxes.)
1st. Real estate other than city or town lots.
2d. The number of acres of such real estate.
3d. The value of such real estate.
4th. The value of improvements thereon.
5th. City and town lots.
6th. Value thereof.
7th. Value of improvements thereon.
8th. Value of personal property (except improvements on real
estate.)
9th. Total value of property.
10th. State tax thereon.
11th. County tax thereon.
12th. Poll tax.
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13th. Delinquent tax of previous year.
14th. Total tax.
If the names of persons liable to pay a tax on any property in the
county be not known to the auditor, he shall place such property in
the duplicate opposite the words "unknown owners,'' and he shall add
up and set down on each page of such duplicate, the several columns
containing the valuation of real and personal property, the taxes
charged, and the number of acres, carrying the same forward, from
page to page,' to the close of the duplicate, and at the end of the du- Also a duplicate
plicate he shall add up and set down the aggregate of the items for portion of the
the whole county ; and he shall cause a copy of the delinquent pro- of^"already
portion of such duplicate to be delivered to the sheriff of his county paid
on or before the third Monday of August of each year, as also a list
of taxes already paid to the collector of taxes, with the names in
alphabetical order : Provided, that the court of sessions, or the board prodded the
of supervisors, as the case may be, may, when in their judgment it uSaXndtd
becomes necessary, order as much of the delinquent tax list stricken by tho boaidfrom the assessment roll as they shall deem unnecessary longer to
continue.
Sec. 29. He shall make out and cause to be transmitted, by mail Auditor shall
or otherwise, to the comptroller of state, on or before the first day of ofpoiiand tax
November of each year, a complete abstract of the property listed in er ofstate?ptroU"
his county, the valuation thereof, the number of polls, the amount of
each kind of tax, and the aggregate thereof in the county, and certify
the same, as also the rate of each kind of tax assessed.
Sec. 30. The auditor, in presence of the assessor, shall, from time Auditor and
to time, correct all errors which he may discover in his duplicate, c^rrecTerori in
either in the name of the person charged with taxes, the description of ecniflcates*1 1Mue
the property, or amount of taxes charged ; and when such correction thereforis made, after the duplicate is delivered to the sheriff for collection,
the auditor shall give to the person to be affected thereby, a certificate
of such correction to be presented to the sheriff, who shall make the
like correction on his duplicate, and keep such certificate as his
voucher on settlement with the auditor.
Sec. 31. The sheriff, who shall be the collector of all taxes except sheriff to be
poll taxes, shall receive from the assessor, immediately after the entry property tax, and
upon the roll, a duplicate of each entry of taxes at the time the receipt of"
assessor makes the assessment, (a copy of such duplicate being also thTtaxes'con!?*0'
returned to the auditor by the assessor,) and proceed to collect the 1
taxes being charged by the county auditor, with the full amount thus
charged upon such duplicate ; and the collector, accompanying the ^„'l£je^£Jny
assessor in his travels over the county, shall have power in his discre59
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And may, in tion to demand any and all taxes upon personal property due the
their discretion,
demand certain state or county from any person liable to taxation, who shall not be
the owner of any real estate in such county, so soon as the assessor
Enforcement of shall list such tax payer, and shall have the same powers to enforce
personal
the payment of such tax on personal property as is given the assessor
property tax.
for the enforcement of the payment of the poll tax.
Sec. 32. Every assessment made in conformity with the spirit and
t in
accordance with intention of the provisions of this act, shall remain as judgment and
the provisions of
this article, to lien, and have the force and effect of an execution against the party
remain as a
judgment and and property liable for the taxes thereon; and the sheriff (1) is here
execution on the
by authorized and required to seize and sell, in like manner and with
property.
Powers of the
the same fees allowed on other executions, any property, the taxes on
sheriff in
enforcing the
which shall not have been paid on or before the third Monday of Sep
tember in each year, by giving ten days' written or printed notice
Sales of
delinquent
thereof, a copy of which notice shall be given in the Spanish language
property,
mode of1
in all the counties south of the county of Contra Costa, including said
the same.
Notices of sales county, designating the time and place of sale, and the name of the
to he published
in certain
counties in the owners of such property, when known, and, when not known, stating
Spanish
such fact, as also the description of the property so seized, and where
language.
situated, as also any and all improvements that are thereon or apper
taining thereto, which said notice shall be posted on the door of the
county court-house, and in three conspicuous places in the election
precincts where such property is situated. If said property be real
Where sales
Shall take pla estate, it shall be sold at the county court-house, between the hours ot
ten o'clock, A. M., and four o'clock, P. M.; and if personal property,
it shall be sold in the election precinct where the property is situated.
Bights of
The purchaser or purchasers of all or any property sold for the pay
purchasers.
ment of any taxes levied by this act, shall at any time freely enjoy
the right to enter and take possession thereof, on whose land soever
the same may be found : Provided, that if such assessment shall be
Real and personal due on personal property, real estate of the party owning such per
property may be
sold for personal sonal property, or any other personal property belonging to him, may
tax.
be sold under the provisions of this section for the payment of said
assessment.
Sec. 33. The sheriff, in selling said real estate, shall, at the time
Sales of
delinquent real of said public sale, announce and designate the part to be sold, (if
estate, and
manner of
the owner thereof be present, and shall decline to do so himself,) de
conducting
the same.
fining the same by some definite starting point, so that the land can
be easily identified by some metes and bounds, as also to make the

(1) For act concerning sheriffs, see post, Chap. 129.

COMPILED LAWS OF CALIFORNIA.

699

piece or parcel of land (so sold for the taxes and costs thereon) in
as near a compact form as practicable, and at all such sales of real
estate for taxes and costs, the person or persons who will take the
smallest amount or quantity thereof for the taxes and costs due
thereon at the time of said sale, together with the accruing costs and
charges, shall be entitled to become the purchaser, and the sheriff
shall, so soon as practicable thereafter, and on payment of such taxes certificates of
and costs, execute a certificate of conveyance of sale to him or them, rontenta thereof,
setting forth therein the amount of assessments and their nature, the
name of the party owning the same, when known, as also when not
known, to be so stated ; failure to pay said taxes and costs at the
time of sale, the date of the seizure of said real estate, the date of
the notice of said seizure, and of all other notices required by this
act, with the date and place of sale, together with the amount or
amounts paid for the taxes and costs of said real estate, the descrip
tion of the same as sold, together with a full description of the metes
and bounds thereof, as also of any and all improvements thereon, and
shall deliver a certified copy of said certificate to the purchaser or
purchasers
thereof,' and
fin
. , the.,countyJ recorder shall, on being
.
„paid
. his county
to recordrecorder
the
legal tees, record said certificate; and if, at the expiration of six ca- seme, and to
lendar months from the day of said sale, the party owning said real for property
estate (and improvements, when any exist) fail to redeem the same if not redeemed
from the purchaser thereof, with fifty per centum advance (and dou- witwn Bixaent
ble the expense of recording the certificate aforesaid) on the amount "aren't of fifty
set forth in said certificate of sale, the sheriff of the county shall aXan!£
then execute a deed of conveyance in fee simple to the purchaser or
purchasers, or assigns thereof, for said real estate and improvements,
if any there be, acknowledging said deed before some person au
thorized by law to take acknowledgments of deeds, and the sale
shall become absolute, and said deed shall be priTna facie evidence, in Deed to be
all courts of this state, of the conveyance of all right, title and in- 5$}™""* the
terest in and to said property owned by the delinquent or delin- naittquents at the time of said sale; and all property, real and personal, Property mlitot
seized and sold by any marshal or tax collector of any incorporated c}p tox?? 10
.
.
.
diapoeed in
city or town m this
with
_ state,B under the authority■* of any" assessment for accordance
tho provisions
tax purposes, and for their use, and made by and under the authority herein contained,
of the councils or trustees thereof, shall be sold as nearly in confor
mity as can be, as are prescribed in this act, except in such cases as
are specially provided for by law : Provided, that any real estate so
sold for taxes, either state, county, or municipal, which is, at the property of
time of such sale, the property of a minor heir or heirs, or in which Sr^efmaybe
such may be interested, the same shall be subject to redemption at any on,My^Jter'ia
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«uch minora shau time within one year after such minor heir or heirs shall have athave attained the
_ 1
*
age of majority tamed the age of majority, by such minor heir or heirs, or their legal
on payment of
,
.
the costs, etc., as representatives, on the payment of the amount of the taxes, costs
herein set forth.
- ,
,
.
,. and charges thereon, together with fitty per centum per annum for
the first year, and thereafter at the rate of ten per cent, per annum
on such amount of taxes, costs and charges, and be as binding and of
the same force and effect as other sales made by virtue thereof; and
nothing in this act shall be so construed as to prevent any county,
incorporated city or town from levying a license tax for county 'or
municipal purposes.
ta!Tiaie81toItelt7 ^E0,
certificates of sale, as well as deeds of conveyance of
onkoVmaking rea^ es*iate, or improvments, sold by virtue of any assessment for taxes
the num.
in any incorporated city or town, shall be made by the marshal or
tax collector thereof.
Funds receivable Sec. 35. All taxes collected under the provisions of this act for
for taxes under
,
.
this article.
state purposes, shall be collected in the legal currency of the United
States, or in foreign coin at the value fixed by the laws of the general
government, or in clean and pure gold dust, at the rate of seventeen
dollars and twenty-five cents per ounce troy weight, or in bonds of
the state, with the interest due thereon, which bonds are known as
the three per cent, bonds, or in warrants drawn by the comptroller of
state upon the general fund, and registered by the treasurer, or any
other evidence of civil indebtedness of the state, and the same shall
by shcriffe to " ^e Pa*^ 40 tne county treasurer, and the sheriff shall take duplicate
county treasurer receipts therefor, as provided for in the next section of this act. The
and receipts
therefor.
sheriff and his bondsmen shall be held responsible for the payment of
responsible for all taxes collected by him, in such funds as are specified in this seccoiiccted for
tion, for state purposes, except said three per cent, bonds : Provided,
Provisions of however, that the provisions of this act shall not be construed so as
to conflict with to conflict with the execution of any laws that have been or may be
relating to city or enacted, authorizing any county and city in this state to fund the debt
county taxes. o^ ^e gamei an)j prescribing the manner of assessing and collecting
interest tax to be taxes for county and city purposes : And provided further, that the
Jurer co£. OT interest tax of thirty-nine cents on the hundred dollars, provided in
Municipal taxes section one of article one of this act, shall bo paid in gold or silver
may" be prcse'rib? coin, and any taxes assessed for municipal purposes may be paid in such
corporation
funds, or in such manner as may be prescribed by such corporate aumaking the
thority, or in clean and pure gold dust, at the rate fixed in this section,
sheriff shall
Sec. 36. The sheriff shall, on the first Monday in October and on
county\reasurer the third Monday in December in each year, attend at the office of
herein aet'forth, the county treasurer, and then and there present under oath to the
under*oathof his county treasurer and the county auditor, a correct account of all his
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transactions as collector of the assessed taxes, and shall, at the same collections, and
account for the
time, account for and pay over to the county treasurer, any and all
funds in his hands not previously paid over, which account shall be
in writing, signed by the sheriff and countersigned by the audi
tor and treasurer, and shall be filed in the office of the county
auditor.
Sec. 37. It shall be the duty* of the countyJ treasurer,' in all settle- administer
Treasurer tooath
ments with the sheriff, to administer an oath to said sheriff, requiring to sheriff,
10 requiring him to
him to state whether the moneys, or gold dust, or comptroller's war- pay
rants paid by him to the treasurer are the same which he collected, received in
payment for
and that the bonds received by him were received at par value, with taxes,
the interest due thereon. No officer shall be allowed any interest J^nas^ to'
on the state bonds received for taxes after the time said bonds ^m£*ed on ,he
were received, which time shall be noted on the bonds, with the
amount of interest allowed thereon, and 'also the name of the party Provision! of this
from whom received. Nothing contained in this act shall be construed municipal
to abridge the powers for taxation of any incorporated city or town ;
nor as prohibiting the levy and collection of any tax or assessment
authorized by law for special purposes.
Sec. 38. The sheriff shall, on the first Monday in November, make Delinquent list,
a return in duplicate to the county treasurer and county auditor, of ffi"f!!£*gg°fl
all unpaid taxes for the year, with the name of all delinquent tax oftheMm«
payers, if known ; and shall proceed to collect and enforce the pay
ment of all unpaid taxes, in manner and farm as provided for the col
lection of taxes in this act ; said duplicate return shall be placed on
file in the office of the treasurer and in the office of the auditor. The
county treasurer and county auditor shall then make a return, under Auditor and
oath, to the comptroller of state, of all state taxes remaining unpaid mtkeTdupiicat*
in their county, and subsequently, also, in conformity with each re- "mp^Sier of
turn made to them by tie sheriff.
■t"t0Sec. 39. On the first Monday of March in each year, the sheriff, Settlement of
the county treasurer and the county auditor shall attend at the office act, thVum"and
of the county auditor, and the sheriff shall then and there make a nutdur the
final settlement for the year with said auditor and treasurer, for the SIUM'
amount of all taxes with which said sheriff stands charged, in the
manner following :
1st. The auditor shall take from the duplicate in the hands of the
sheriff, for collection, a list of all such taxes therein, describing the
property on which such delinquent taxes are charged, as the same is
described in such duplicate, and shall note therein, in a marginal col
umn, the reason assigned by the sheriff, and subscribe under oath ad
ministered by the auditor, why such taxes could not be collected.
SP
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2d. The auditor shall forthwith record such list of delinquencies
in his office, and thereupon forward the same to the comptroller of
state.
3d. After deducting the amount returned delinquent, and the fee
for the collection allowed to the sheriff, from the several charges
taxed on the duplicate, in a just and ratable proportion, the sheriff
shall be held liable for thebalance, and shall thereupon pay suchbalance
to the treasurer. The auditor shall thereupon balance the sheriffs
account by crediting the sheriff with the amount of delinquent
taxes and with all moneys paid to the treasurer, together with bi;
commissions for collecting: no further taxes shall be collectable on
Final delinquent 8u°h duplicate, but whatever taxes may remain uncollected onthedehtu of pUu:<"1 linquent list on the final settlement on the first day of March, shall
ETSJrtS ycar' be placed in the tax list of the succeeding year, and the sheriff shall
authorised to immediately proceed to collect the same, and on the first Monday of
collect the some
June and September pay over so much as he has collected thereon
immediately.
into the county treasury, and continue collections of the remainder
and payments thereof at the periods assigned by law for the payment
of other portions of the tax list.
Sec. 40. If the sheriff shall refuse or neglect to make the returns
Settlements of
sheriff, and
and
settlements with the treasurer and auditor of his county as in this
penalty for not
making the
act specified, he and his suieties shall be held liable to pay the full
amount of taxes charged upon the duplicate ; and the district attor
ney, on being instructed so to do by the comptroller of state, or by
the county court of the county, or board of supervisors if there be
any, shall cause suit to be instituted against such sheriff and his
sureties, and no stay of execution or exemption of any property shall
be allowed on a judgment rendered or execution issued in such suit.
Sec. 41. Every sheriff and each county treasurer shall, after the
Collecting
officer* under the receipt of any revenue belonging to the state, hold himself ready w
act to be ready
when called on pay to the treasurer of state, on the warrant or order of said treas
to pay OTer
reyenue held by urer, endorsed by the comptroller, all state revenue collected to the
date of said warrant or order, less his lawful fees ; and the sheriff
shall retain such warrant or order as a voucher, and the amount there
of shall be allowed to him on his settlement with the county treasur
er, and the voucher of the treasurer of state be receipted for as cask
and the county treasurer shall return such warrant or order as 4
voucher, and the amount thereof shall be allowed to him on h's sct"
tlement with the comptroller of state.
Sec. 42. The lien of the state for all taxes for state and county
Lien for state
taxes, and force purposes, shall attach on all real and personal estate on the first day
thereof.
of March annually, and such lien, to the absolute exclusion of other

■
■
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liens, shall continue till all taxes thereon shall be paid, including in
the lien on real estate the assessed value and taxes on all personal
property owned by holders of real estate.
Sec. 43. Whenever any tax is paid to the sheriff, he shall note the Record of tax
■ m
tini
i
payments, and
same on his duplicate, and shall give to the person paying the same a receipts therefor,
receipt, specifying the amount paid, what paid for, the property on
which the same was assessed, according to its description, and the
owner's name on the duplicate.
Sec. 44. The county treasurers of Calaveras, El Dorado, Placer, Treasurers or
*
b
counties herein
San Francisco, Sacramento, San Joaquin, Yuba, and Tuolumne coun- named shall
, ,.
\
,
?
ii - , settle and pay
ties, shall settle and pay over to the state treasurer, on the third over state fund«
Monday of December, the third Monday of April, the third Monday
of July, and the third Monday of October of every year, any and
all funds which shall come into their hands as county treasurers, for the And
use and benefit of the state. The treasurers of all other counties remaining
counties of the
shall settle and pay over to the state treasurer, all funds which shall »tate semiannually.
come into their hands as county treasurers, for the use and benefit of
the state, on the third Monday of December, and on the third Mon
day of July in each year.
Sec. 45. Neither the sheriff nor the county treasurer shall use, penalty for using
employ, loan, or in any manner, directly or indirectly, place out of funds belonging
his or their possession any of the funds which may come into his or 10 tbe ,tat"°
their hands under the provisions of this act Any officer violating
the provisions of this section shall be deemed guilty of a misde
meanor, and shall, on conviction, be fined in any sum not exceeding
five thousand dollars, or imprisoned in the county jail for a term
not exceeding six months, or be punished by both such fine and im
prisonment, and shall at once be removed from office.
Sec. 46. The board of equalization for each county shall, on or Board of
1
.
equalintion
before the first Monday of March, or as soon as practicable thereaf- snail assess the
i
/»
i
t ii t i • i i» amounts to be
ter, annually assess the amount of taxes that shall be levied for levied for county
i
.
i
t
/>
i-iin
taxes and time
county purposes, designating the number ot cents which shall, on of making the
each one hundred dollars of taxable property, real or personal, be
levied for such purposes, and shall add thereto the amount levied by
law on each one hundred dollars of taxable property, real or personal,
and poll tax for state and county purposes, which shall be entered of
record ; said court or board, and the clerk thereof, shall forthwith Certificates^
make out certificates of the same, one of which he shall deliver to the delivered to
lit
i
auditor and
county auditor, and the other to the county treasurer.
treasurer.
Sec. 47. Delinquent taxes may, at any time before the land is sold ^"n2J1JSro^rter
therefor, with the penalty, interest, and damages thereon, be paid «•*"*» of u»tinto the county treasury at any time after the delinquent list is re-
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turned as herein provided ; and the person so paying taxes shall file
the treasurer's receipt therefor with the county auditor, and take
his receipt therefor.
Sec. 48. The treasurer, the sheriff, the assessor, the auditor, the
clerk of the board of equalization, and each member of such board
shall, each, separately perform the duties required of him in his office,
an<^ shall not perform the duties of any two such officers except as
provided by law, and such officer who shall at the same time perform
the duties of any two such officers in any manner connected with the
public revenue, except in the manner expressly authorized by law, or
should any collecting or disbursing officer neglect the performance of
the duties required by this act, so as to conceal from others, after in
quiry, any proper information in relation thereto, he shall be deemed
guilty of a misdemeanor, and on conviction thereof, shall be punished
f .
,
.
.,
.
,
by imprisonment in the county jail, not less than six months nor more
than one year, or by a fine not less than two hundred nor more than
one thousand dollars, or by both such fine and imprisonment.
Sec. 49. It shall be the duty of the board of equalization, and they
are hereby required, to immediately remove any assessor from office
who shall neglect or refuse to discharge the duties herein required of
him, or who shall violate any of the provisions of this act, and to ap
point and qualify another in his place. Such assessor shall have the
privilege of making an appeal to the county court from the decision
^ ^ board of equalization, but such appeal shall not permit any de

lay in the collections or assessments.
Roil, collections,
Sec. 50. The board of equalization shall compare, at least once in
Hat toCbe'qu,"lt each year, the assessment roll with the collections and delinquent reannuaSy!
turn, and if they deem necessary, publish the delinquents.
Blanks for
Sec. 51. Blanks for state licenses shall be furnished by the compwho shall
troller of state, but if not received by the auditor when necessary to
unus esame. ^e usc^ may, as well as those for county licenses, be procured by the
auditor at the expense of the county; but the cost of the state blanks
shall be allowed to the county on final settlement with the comptroller.
Auditor to make Sec. 52. The county auditor shall make a quarterly report to the
reportto'comp- comptroller of state, of the amount of moneys in the county treasury
ana'mcje'oVpre- belonging to the state ; for this purpose he is empowered to examine
paring the same, jj^ books of the treasurer, and administer the oath as to their correct
ness ; and the treasurer shall also, at the time of such examination,
make and subscribe an affidavit, that all the moneys received by him
have been properly entered in the books submitted for examination.
Collections to be Sec. 53. Any sheriff or other officer who may neglect to pay into
thirtyplaner the county treasury any moneys by him collected for the space of
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thirtyJ days
the dame,
J after such collection, and within ten days after. payment
, making
and penalty
for
to the county treasurer, to present the treasurer's receipt to the neglect,
auditor, in order that the amount may be charged to the treasurer by
the auditor, shall forfeit and pay double the amount so collected, and
be prosecuted upon his bond for such delinquency.
Sec. 54. The sheriff shall be allowed for collecting all taxes except Fees ofsheriflj.
license taxes, foreign miners' taxes and poll taxes, the following rates,
on all sums collected and paid over, viz. : eight per cent, on the first
five thousand dollars, ten per cent, on all sums between five thousand
and ten thousand dollars, and fifteen per cent, on all sums above ten
thousand dollars. The assessor and his deputies shall be allowed not
0^ a
less than twelve dollars per diem for his services, whilst actually en
gaged in the performance of his official duties, in the counties of Tu
lare, Mariposa, Tuolumne, Calaveras, El Dorado, Placer, Nevada,
Yuba, Butte, Sierra, Shasta, Siskiyou, Trinity and Klamath. In the i„ ,
other counties of this state the compensation of such assessors shall not '
be less than eight dollars per diem, nor more than sixteen dollars per
diem,
~ ' whilst actually
J engaged
66 in their official duties. And in all cases To be regulated
the amount of such compensation shall be affixed as herein provided by court of
sessions.
by the courts of sessions of their respective counties. The compensa- Fees of county
tion of the county auditors shall be forty cents per folio for all ser- Mdl,or*vices performed in the discharge of such duties. (1) Provided, that
in the counties of San Francisco and Sacramento, the amount of com
pensation allowed to the sheriff for the collection of all taxes except Feesof«hcrin«
license tax, poll tax and foreign miners' tax, shall be five per cent, on J."Unites'
the whole amount collected and paid over. The county treasurer in Fees of connty
each county in this state shall receive on all sums collected and dis- treMurer"bursed, three per cent. Nothing in this act shall be so construed as to Te™ "percentage" defined.
allow a per centage on both collection and disbursement.
Sec. 55. The county treasurer shall receive twenty cents per mile Mileage of
_
,
.
'
county
for travelling fees in going to and returning from the seat of govern- treasurer,
ment at the periods prescribed by law, to be computed by the comp
troller, according to the distance on the route most usually travelled.
Sec. 56. The amount allowed and paid to the sheriffs, assessor and Fee» for
*
B
collecting taxefl
auditor, shall be apportioned by the county auditor in proportion to to *» apportioned
. t .
.
„
by county
the amount received into the county treasury for state purposes, and auditor, and a
i
3 ' ,
. ,
.
copy transmitted
charged to the state or county, ratably in said proportion ; and the to state
auditor shall forward to the comptroller of state, a certified statement comptroller
of the amount so apportioned against the state, and the comptroller
shall credit the treasurer therewith.
(I) For fees of county auditors, see post, chap. 130, sec. 39.
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Settlements to be Sec. 57. The amount of moneys collected by the sheriff shall, at
collections to be least once in every month during the year, be paid into the county
treasurer
treasury, designating, in the separate receipts therefor, whether the
m,.uthb .
amount was received for license taxes or for property tax; whether
for state or county purposes. The receipt from the county treasurer,
delivered within ten days thereafter to the auditor, shall be a voucher
for the sheriff against the amount charged him by the auditor, and the
amount receipted by the treasurer to the sheriff on license account,
Receipts of
treasurer and
blank licenses with the blank licenses returned to the auditor, will test the accuracy
returned to test
the accuracy of of the returns of the collector of taxes for license account ; these set
license account tlements shall be made monthly.
Accuracy of the
return of sheriff Sec. 58. In the sheriff's return and settlement with the county
for property tax auditor on the first Monday of August, the treasurer's receipts for
property tax and the amount of the delinquent list then returned
shall test the accuracy of the return of the sheriff for property tax.
sheriff may
Sec. 59. The sheriff of any county may command the same assistassistance in
ance for enforcing the collection of taxes as is by law allowed to him
payment oftuei, in the execution of process ; and any sheriff who shall wilfully or in
tentionally neglect or refuse to enforce the collection of taxes in his
Penalty for
county, shall, on proof of such neglect or refusal, be subject to remonegiect of sheriff. va] from office, as provided by law for the removal of civil officers
otherwise than by impeachment.
County auditor
Sec. 60. The county auditor shall, at least once in every three
to forward
quarterly
months, forward to the comptroller of state a full abstract of all lian abstract to
iii
«
the comptroller censes granted under the provisions of articles two, and three, and
Contents thereof. f°ur °f tn>8 ac*> payable to the county treasurers for state purposes,
naming to whom granted and the amount of money paid on account
of the same for state purposes ; and the comptroller shall thereupon
charge the county treasurer with the amount thereof. The payment
Licenses to be of moneys for the purpose of obtaining licenses, under this act, shall
obtained from
county auditor. not be construed to grant in any manner a license until the license be
actually obtained from the auditor.
Sec. 61. The sheriff shall be entitled to receive the following fees
Fees of sheriffs
for certificates
for
certificates and deeds authorized by this act ; for each certificate
and deeds.
of the sale of personal property, one dollar ; for each certificate of
the sale of real estate, two dollars ; for each deed of conveyance of
real estate, including the certificate and acknowledgment thereof,
five dollars. The description of the entire amount of property pur
chased by each purchaser shall, unless otherwise directed by such pur
chaser, be included in one deed or certificate. The cost of such cer
tificate or deed shall be included in the amount of the charges herein
provided.
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Sec. 62. The redemption of property sold for taxes, as provided Redemptions
.
. i
,
,
k m»y ^ made by
in this act, may be made by paying to the purchaser the amount of depositing with
the taxes and legal costs, charges and per centage thereon, or deposit- the amount due
ing the same with the county treasurer to the credit of such pur
chaser.
Sec. 63. All moneys collected as revenue in this state, the dispo- Appropriation of
sition of which is not otherwise provided by law, shall be paid into this act. under
the general fund. So much of section eleven of an " Act concern
ing Toll Bridges," passed May 1st, 1851, as conflicts with this act is
hereby repealed.
Mayj 4th, 1852,» License
act of
. Sec.
, , 64. " An
, ,Act concernings Licenses,"
' approved
rr
1852 repoalcd
is hereby repealed.
Sec. 65. " An act to provide for levying, assessing, and collecting Ucvenue act of
public revenue," approved April 23, 1852, is hereby repealed : Pro- 1862 repealedvided, nothing in this act shall affect the completion of collection of
taxes, or licenses, or other moneys, due under the provisions of proviso,
said act prior to the passage of this act.
Sec. 66. Section twenty-three of an act amendatory of an act en- Former act
titled " An Act to create a state hospital in the city of Sacramento," repe*le<1"
April 28, 1851, is hereby repealed.
Sec. 67. Sections twenty and twenty-one of " An act to create a Former act
repealedstate hospital in the city of Stockton," passed April 30, 1851, is
hereby repealed.
Sec. 68. Section four of " An act to provide a revenue for the *°p™"Jact
state marine hospital at San Francisco," passed March 26, 1851, is
hereby repealed.
Sec. 69. So much of " An act prescribing the mode of appointing Auctioneer act
auctioneers, and defining their duties," passed April 22d, 1850, as
rc|
conflicts with the provisions of this act, is hereby repealed.
CHAPTER CXXVIII.
AN ACT prescribing the Mode of appointing Auctioneers, and defin
ing their Duties. (1)—[Passed April 22, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The court of sessions of the several counties in this Court of sessions
may appoint
state shall be, and are hereby authorized to appoint as many auction- auctioneers,
eers within their respective counties, as they may deem proper, to
continue in office not more than one year nor less than six months.
(1 ) See ante, Chap. 127, Art 6.
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who msy bo
appointed an
auctioneer.

Sec. 2. No person shall be appointed an auctioneer, unless he pos*
^
gess the qualification of an elector of the state, and shall, at the same
time of applying for such appointment, designate in writing signed
by him, such store, or house, or stand, where he will prosecute the
business of auctioneer, and shall also name the partner or partners
engaged with him in business, and shall file the same in the court of
sessions ; and the certificate of appointment shall designate the house,
or store, or stand specified by the applicant, and shall only authorize
the transaction of auction business at the place designated, except
goods sold in packages as imported, household furniture and such
bulky articles as are usually sold in warehouses, or in public streets,
or on wharves.
Person appointed Sec. 3. No person appointed to the office of auctioneer shall execute the duties of such office, until he shall have executed a bond,
payable to the state of California, in the penal sum of twenty thou
sand dollars, conditioned for the faithful discharge of all duties im
posed on him by law, with two or more sufficient sureties, to the ac
ceptance of said court of sessions, and take tho oath prescribed by
the constitution of this state, to be endorsed on the certificate of his
appointment.
Bonds to be filed. Sec. 4. All auctioneers' bonds shall be filed in the office of the
county clerk, in the county where said auctioneer was appointed, af
ter which time he shall be authorized to transact business.
Notice of
Sec. 5. Every county clerk of this state shall, without delay, tranappolntment to
* ,
be transmitted to mit notice to the comptroller or state, stating the name of the auccomptroUer.
t;oneer an(j n;8 sureties, and the day on which said bond was filed in
Auction duties.

his office.
Sec. 6. All goods, wares, and merchandise, and every other species
of personal property, which shall at any time be exposed to sale at
public auction, or be sold by auctioneers on commission, at private
sale, within this state, with the exceptions hereinafter specified, shall
be subject, each and every time they shall be struck off, to duties at
the following rates, namely : 1st. All wines and ardent spirits, for
eign or domestic, and all brewed or malt liquors, at the rate of two
dollars on every hundred dollars. 2d. All tobacco and cigars, at the
rate of two dollars on every one hundred dollars. 3d. "All other
goods, wares and merchandise, and effects, sold in packages, bales,
trunks, or casks, as imported, at the rate of one dollar and fifty cents
on every one hundred dollars. 4th. All other goods, wares, mer
chandise and effects, at the rate of one dollar on every one hundred
dollars. 5th. On all sales of real estate, fifty cents on every one
hundred dollars.
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Sec. 7. The duties shall be calculated on the sums for which the How duties to be
. calculatedgoods so exposed to sale shall be respectively struck off; and shall in
all cases be paid by the person making the sale.
Sec. 8. Goods sold at auction shall in all cases be struck off to the ShJjJheSt wdde'r.
highest bidder, and when the auctioneer or owner, or any person em
ployed by them, or either of them, shall be such bidder, they shall
be subject to the same duties as if struck off to any other person ;
but this section shall not be construed to render valid any sale that
would otherwise be deemed fraudulent and void.
Sec. 9. All articles, except those hereinafter specified, which shall ^Jjfj^ 0,1
be sold on commission by an auctioneer, by a copartner or clerk of an ™|!aonta'_tT
auctioneer, or by a person in any way connected in the auction busi
ness, or in auction sales, shall be liable to the duties heretofore enu
merated in this act.
Sec. 10. No auction duties shall be payable
upon
the following° Auction
dntie.
r "
*
not payable
od
goods and articles : 1st. If they shall belong to this state or to the certain p»ds
United States. 2d. If they shall be sold under any legal process of
any court, or under a seizure by any public officer, for or on account
of any forfeiture or penalty. 3d. If they shall belong to the estate
of a deceased person, and be sold by any executor, administrator, or
by some person by them duly authorized, or by order or decree of any
judge of probate.
Sec. 11. Every person who shall sell, or attempt to sell at public J^™^™,
auction, any goods or effects, without having first obtained a certificate of appointment, taken the oath, and filed the bond as in this actrequired, shall be deemed guilty of a misdemeanor, and upon convic
tion in any court of competent jurisdiction, for each offence be fined
in any sum not less than fifty nor more than five hundred dollars.
Sec. 12. No auctioneer shall demand or receive a higher compen- Compensation
.
,
..
n
, , • to auctioneer
sation for his services than a commission of five per cent., unless by
■virtue of a previous written agreement between him and the owner,
agent, or consignee of the goods or effects to be sold. The commis
sion on sales of real estate shall never exceed one-half of one per
cent.; but by private agreement in writing, any rate of commission
may be fixed on between the auctioneer and owner of the real estate
to be sold.
Sec. 13. Each auctioneer shall keep a book, in which he shall en. Auctioneer*
ter a memorandum of all sales, showing the name of the owner or memorandum
owners of the goods sold, to whom sold, and the amount paid, and
the date of each sale, which book shall at all times be open for the
inspection of any person or persons interested therein.
Sec. 14. Every auctioneer appointed and qualified under the pro- To render
n
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visions of this act, shall make out in writing, a quarterly account,
dated on the first Monday of April, July, October, and January, in
the year for which he is appointed, and shall therein state minutely
and particularly, 1st, The sums for which any goods or effects shall
have been sold, at every auction held by him, or in his behalf, from
the time of his entering into such bond, or the date of his last quarterly
account. 2d, The days on which sales were made, and the amount of
each day's sale ; the amount of all private sales on commissions ; the
days on which sales were made, and the amount thereof. 3d, The
amount of duties chargeable under the provisions of this act, on all
sales, public and private, specified in the account, which shall be sub
scribed by such auctioneer, who shall make oath to the correctness
thereof, before some person authorized by law to administer oaths. (1)
Sec. 15. It shall be the duty of the auctioneer forthwith, after
making out and verifying the account of his sales as provided in the
foregoing section, to exhibit the same to the treasurer of his county,
and pay to the treasurer the amount of duties chargeable thereon, and
take his receipt therefor, which he shall immediately file with the au
ditor of the county, and take his receipt for the same ; and said treas
urer shall, at the time, take and preserve an abstract of such account
Sec. 16. Said auctioneer shall, so soon as he has paid to the coun
ty treasurer the amount of duties chargeable on said account, cause
the same to be transmitted to the comptroller of state, who shall
thereupon charge the county treasurer with the amount of duties
specified in said account.
Sec. 17. Every auctioneer, who, within the time limited for his
accounting, shall have made no sales, public or private, of goods or
effects liable to auction duties, shall make and subscribe an affidavit
of. those facts, before some person competent to administer oaths, and
file the same with the treasurer of his county, who shall forthwith
transmit a certified copy of the same to the comptroller of state.
Sec. 18. Every county treasurer shall, at all times, hold himself
in readiness to pay to the treasurer of state, on his order, counter
signed by the comptroller, all moneys in his hands, derived from auc
tion sales to the date of such order, less his lawful commission for
receiving and paying over said sum or sums of money ; and all sums
of money not paid over on the order of the treasurer of the state, as
above provided, shall be paid into the state treasury by the county
treasurer, at the time and in the manner of other state revenues.
(1) Sections 14, 15, 16, 17 and 20 of this act are repealed so far as they re
late to the counties of San Francisco, Sacramento, and San Joaqain. See
Stat 1852, p. 40, Sec. 98, which act is repealed by Stat 1853, p. 266, Sec. 65.
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Sec. 19. All money paid into the state treasury, arising from auc- *neUoJ *,tlM
tion sales under the provisions of this act, shall constitute a part of general fond,
the general fund.
Sec. 20. As a compensation for receiving and paying over money Percentage
derived from auction sales, county treasurers shall receive three per treasurers,
centum on the amount thus collected and paid into the state trea
sury.
Sec. 21. Every auctioneer who shall fail to comply with any ofP<™»'ty
the duties enjoined on him by this act, shall be deemed guilty of a failing to comply
. ; .
»
. ... with act.
misdemeanor, and, on conviction in any court of competent jurisdic
tion, be fined for each offence, not less than fifty nor more than one
thousand dollars, and shall be liable on his official bond, in a civil
suit, for any damages sustained by any person injured by his official
misconduct.
Sec. 22. This act shall take effect from and after the third Mon- Commencement
ofact.
day of April, 1850.
CHAPTER CXXIX.
AN ACT concerning Sheriffs.

[Passed April 29, 1851.]

The People of the State of California, represented in Senate and
Assembly, do enact as follows :
ARTICLE 1
SHERIFFS.
Their election ; their duties in general ; their offices and their office
hours.
Section 1. There shall be a sheriff in each of the counties of this sheriff in
state, to be elected in the manner prescribed by law.
^ """'.v.
Sec. 2. Before entering upon the discharge of his duties, each To take
sheriff shall take the oath of office and give a bond to the state in and gt« bond,
the form prescribed by the " Act concerning the official bonds of of
ficers," conditional for the faithful performance of the duties of his
office. The penalty of the bond to be given shall be as follows : in
the counties of San Francisco and Sacramento the sum of one hun
dred thousand dollars ; in the counties of Santa Clara, El Dorado,
and Yuba, the sum of fifty thousand dollars : in all the other coun
ties, except San Luis Obispo, and Santa Barbara, the sum of twentyfive thousand dollars ; and in San Louis Obispo, and Santa Barbara
counties, twelve thousand dollars. (1)
( 1 ) For official bonds, see ante, page 97. For oath, see ante, page 243.
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To be conservator
of the peace.

Sec. 3. The sheriff shall be a conservator of the peace in his
county.
Sheriff's dutjr.
Sec. 4. It shall be the duty of the sheriff within his county :
1st. To arrest and take before the nearest magistrate for examin
ation, all persons who commit, or attempt to commit, a public offence
in his presence, or who have committed a public offence :
2d. To prevent and suppress all affrays, breaches of the peace,
riots, and insurrections, which may come to his knowledge.
3d. To execute the process, writs, warrants, and order of the
courts of justice, or of judicial officers, when delivered to him for
that purpose.
4th. To attend in person, or by deputy, all courts except justices',
probate, and recorders' courts, at their respective terms, held within
his county, and to obey their lawful orders and directions.
5th. To serve at the request of a party to any action or proceed
ing, notices and papers therein.
6th. In the execution of these duties, to command the aid of as
many male inhabitants of his county as he may think proper and ne
cessary. (1)
To endorse on
Sec. 5. When any process, writ, or order, shall be delivered to the
process time
when received. sheriff to be executed, he shall endorse upon it the year, month, day,
and hour, of its reception, and shall give to the person delivering it,
if required, on payment of his fee, a written memorandum signed by
him, specifying the names of the parties in the process, writ, or or
der, the general nature thereof, and the time it was received. He
shall also deliver to the party served a copy thereof, without charge
to such party.
Sec. 6. A sheriff to whom any process, writ, order, or paper, shall
To execute
process with
be delivered, shall execute it with diligence according to its command,
•Jillgence.
or as required by law, and shall return it without delay to the prop
er court or officer with his certificate endorsed thereon of the manner
of its service or execution, or if not served or executed, the reasons
of his failure. For a failure to do so, he shall be liable in an action
to the party aggrieved for the sum of two hundred dollars, and for
all damages sustained by him.
Sec. 7. When any process, writ, order or paper, is to be returned
May return
process by mail. to a court, officer or person out of the county, the sheriff may for
ward it by mail, and on proof that it was mailed in season, properly
directed, he shall be discharged from liability for a failure to return it.
(1) For further duties, see ante, page 233, sec. 3. Also, page 219-20-21-22
and 223. For duties in summoning juries, see chapter 104. For duties under
revenue law, see chapter 127, art. 3, to end.
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Sec. 8. If the sheriff to whom a writ of execution is delivered Refusing to ley/shall neglect or refuse, after being required by the creditor or his at
torney, to levy upon or sell any property of the party charged in the
writ, which is liable to be levied upon and sold, he shall be liable
on his official bond to the creditor for the value of such property.
Sec. 9. If a sheriff shall neglect or refuse to pay over, on demand,
w
to the person entitled, any money which may come into his hands by collected,
virtue of his office, after deducting his legal fees, the amount thereof,
with twenty-five per cent, damages and interest, at the rate of ten per
cent, per month from the time of demand, may be recovered by
such person from him and the sureties on his official bond, on appli
cation, upon five days' notice to the court in which the action is
brought, or the judge thereof in vacation.
Sec. 10. The sheriff shall keep an office at the county seat of his To k«>p of"
1
*
»t county seat.
county.
Sec. 11. The sheriff's office shall be kept open on all days except o«ce hours.
Sundays, between the hours of nine and twelve in the forenoon, and
between the hours of two and five in the afternoon.
Sec. 12. Service of a paper upon the sheriff maybe made by deliv- sertfeeof paper
ering it to himself in person, or by delivering it to the under sheriff,
or to one of his deputies, or to a person belonging to, and in the office
daring office hours, or if no such person be there, by leaving it in a
conspicuous place in the office.
ARTICLE II.
UNDER and deputy sheriffs.
Section 13. Each of the present sheriffs within thirty days after
^eshcri£r'
the passage of this act, and each sheriff hereafter elected, immediate- «ppoint<sd.
ly after entering upon the duties of his office, shall appoint an under
sheriff to hold the office during his pleasure, and shall make a simi
lar appointment as often as a vacancy occurs in the office of under
sheriff. He may also appoint as many deputies as he thinks proper, to
hold their offices during his pleasure.
Sec 14. The appointment of an under sheriff and of deputy sheriff Aepjn)in^iengt 40
and also the revocation of any such appointment, shall be in writing,
and filed in the office of the county clerk. The sheriff may require
of each person appointed under sheriff, and of each of his deputies a J"**'h£TiB *°
bond, with sureties for the faithful performance of his duties, but *°^nlIC oath
the sheriff shall be responsible for the official acts of the under
sheriff and his deputies. Before entering upon their respective
duties, the under sheriff and each of the deputies shall take
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the oath of office, which shall be endorsed on their respective
appointments.
When under
Sec. 15. Daring the absence of the sheriff from his county, or
sheriff to act for
when the sheriff, from sickness or any other cause, is unable to dis
charge the duties of his office, the under sheriff shall exercise the
powers and perform the duties of that officer, and at other times
shall perform such services relating to the duties of the sheriff as
may be required of him by that officer. A deputy sheriff shall exe
cute all orders, writs, and process of a court or judicial officer, de
livered to him for that purpose, and may perform every act inciden
tal thereto.
Sheriff liable for
Sec. 16. The neglect, or misconduct in office of the under sheriff,
neglect of
under sheriff.
or any deputy, shall be a breach of the official bond of the sheriff by
whom they are appointed.
ARTICLE III.
COUNTY JAILS.
The keeping of prisoners therein, and the protection thereof.
'Jottnty jail to
be wed
u a prison.

Keemir of jail.
t'ounty
jail may be
erected.

Section 17. The county jail shall be kept by the sheriff and used
as a prison.
1st. For the detention of persons committed as witnesses in a
criminal action.
2d. For the detention of persons committed for trial for a public
offence.
3d. For the confinement of persons committed upon civil process :
and
4th. For the confinement of persons sentenced to confinement
therein, upon conviction for a public offence, or for examination,
charged with having committed a public offence.
Sec. 18. The sheriff may appoint a keeper of the county jail, for
whose acts as such, he shall be responsible.
Sec. 19. The court of sessions of the county shall cause a county
jail to be erected at the county seat, in case such jail has not been
already erected, or shall provide some suitable place for the safe
keeping of prisoners, which place, until the erection of a jail, is con
sidered in this act as the county jail. The county jail, or the place
provided as such, shall contain a sufficient number of rooms :
1st. For the confinement of persons committed for trial in criminal
actions, separate and distinct from prisoners under sentence.
2d. For the confinement of prisoners under sentence.
3d. For the confinement of persons committed on civil process, or as
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witnesses in criminal actions, separate from those mentioned in the
last two subdivisions.
Sec. 20. Persons committed on criminal process and detained for Prisoners to u
,
.
classified.
trial, persons convicted and under sentence, and persons committed
upon civil process, shall on no pretence whatever be kept or put in the
same room, nor shall male and female prisoners (except husband and
wife) be kept or put in the same room.
Sec. 21. When there is no Jjail in the county,
When
jail
J 7 or when the Jjail be- of
a contiguous
comes unfit or unsafe for the confinement of prisoners, the county £^*dn",y
judge may, by a written appointment filed with the county clerk, de
signate the jail of a contiguous county for the confinement of the
prisoners of his county, or of any of them, and may at any time modify
or annul the appointment.
Sec. 22. A copy of the appointment certified by the county clerk Keepers of jail
shall be served on the sheriff and keeper of the jail designated, who county to
shall receive into his jail and safely keep all prisoners authorized to
be confined therein, pursuant to the last section, and who shall be re
sponsible for the safe keeping of the persona so committed in the same
manner and to the same extent as if he was sheriff of the county for
whose use his jail is designated, and with respect to the persons so
committed he shall be deemed the sheriff of the county from which
they were removed.
Sec. 23. When a jail shall be erected in the county for whose use whenjaiiin
the designation was made, or its jail shall be rendered fit and safe for county toe'
the confinement of prisoners, the county judge of that county shall, by 10 bou*eda written revocation, filed with the county clerk thereof, declare that
the necessity for the designation has ceased and that it is revoked.
Sec. 24. The county clerk shall immediately serve a copy of the Prisoners to be
revocation upon the sheriff of his county, who shall thereupon remove proper county,
his prisoners to his own jail.
Sec. 25. When a county jail or a building contiguous to it is on Prisoners may
fire, and there is reason to apprehend that the prisoners may be in cam of fire,
injured or endangered, the sheriff or jailer shall remove them to a safe
and convenient place and there confine them, so long as it may be
necessary to avoid the danger.
Sec. 26. When a pestilence or contagious disease breaks out in or Or pestilence,
near to a jail, and the physician thereof certifies that it is liable to
endanger the health of the prisoners, the county judge may by a writ
ten appointment designate a safe and convenient place in the county,
or the jail of a contiguous county, as the place of their confinement.
The appointment shall be filed in the oflSce of the county clerk and
shall authorize the sheriff to remove the prisoners to the place or jail
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designated, and there confine them until they can be safely returned
to the jail from which they were taken.
Physician to jaiL Sec. 27. The court of sessions of each county shall from time to
time appoint a physician to the jail of the county,
on jauirfor*1
^EC^ snei"inr or jailer uPon whom a paper in a judicial proprisoner,
ceeding directed to a prisoner in his custody is served, shall forthwith
deliver it to the prisoner with a note thereon of the time of its ser
vice. For a neglect to do so he shall be liable to the prisoner for all
damages occasioned thereby, and for wilful omission in this respect
shall be deemed guilty of a misdemeanor.
Guard for jail.
Sec. 29. The sheriff when he shall deem it necessary may, with
the assent in writing of the county judge, or in a city of the mayor
thereof, employ a temporary guard for the protection of the county
jail or for the safe keeping of prisoners, the expenses of which shall
be a county charge.
sheriff to receive Sec. 30. The sheriff shall receive all persons committed to jail by
dui^committed. any competent authority, and shall provide them with necessary food,
clothing, and bedding, for which he shall be allowed a reasonable
compensation to be determined by the court of sessions or board of
supervisors, and except as provided in the next section, paid out of
the county treasury.
Prisoners on
Sec. 31. Whenever a person is committed upon process in a civil
when not to
action or proceeding, except when the people of this state are a party
be roeeiTed.
thereto, the sheriff shall not be bound to receive such person, unless
security be given on the part of the party at whose instance the pro
cess is issued, by a deposit of money to meet the expenses for him of
necessary food, clothing, and bedding, or to detain such person any
longer than these expenses are provided for. This section shall not ap
ply, however, to cases where a party is committed as a punishment for
disobedience to the mandates, process, writs, or orders of the court
ARTICLE IV.
ESCAPES AND THE LIABILITIES OF SHERIFF THEREFOR.
What is an
' 11 e

Section 32. A prisoner committed to the county jail for trial or
for examination or upon conviction for a public offence, shall be actu

Penalty for

ally confined in the jail until he is legally discharged, and if he be
permitted to go at large out of the jail, except by virtue of a legal
order or process, it shall be an escape, and the sheriff or jailer per
mitting it shall be deemed guilty of a misdemeanor, and may be fined
in any sum not exceeding twenty thousand dollars.
Sec. 33. A sheriff who suffers the escape of a person arrested in a
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civil action, without the consent or connivance of the party in whose permitting
.
an escape.
behalf the arrest or imprisonment was made, shall be liable as follows :
1st. When the arrest is upon an order to hold to bail, or upon a
surrender in exoneration of bail before judgment, he shall be liable
to the plaintiff as bail.
2d. When the arrest is on an execution or commitment to enforce
the payment of money, he shall be liable for the amount expressed in
the execution or commitment.
3d. When the arrest is on an execution or commitment, other than
to enforce the payment of money, he shall be liable for the actual
damages sustained.
4th. The sheriff, upon being sued for damages for an escape, may
exhibit proofs in mitigation and exculpation.
Sec. 34. The sheriff shall be liable for a rescue of a person arrest- Sheriff Uabie for
_
%
*
a rescue.
cd in a civil action equally as for an escape, provided he may show
circumstances in exculpation.
Sec. 35. An action shall not, however, be maintained against the No action
sheriff for a rescue, or for an escape of a person arrested upon an ex- rescue artora
ecution or commitment if, after his rescue or escape and before the rec*p,UI*commencement of the action, the prisoner return to the jail or be re
taken by the sheriff.
ARTICLE V.
TRANSFER OF TIIE JAIL AND OF PRISONERS AND PROCESS TO A NEW
SHERIFF.
Section 36. When a new sheriff is elected, and has qualified and when
,
.
-lilt
lit ii «herin"« powers
given the necessary security required by law, the county clerk shall to cea»o.
give a certificate of that fact under his seal of office, upon the service
of which on the former sheriff his powers shall cease, except as other
wise provided in this act.
Sec. 37. Within three days after the service of the certificate upon what the sheriff
the former sheriff he shall deliver to his successor :
hi» «ucce»»or.
1st. The jail of the county with its appurtenances, and the property
of the county therein :
2d. The prisoners then confined in the county jail :
3d. The process, orders, and other papers in his custody, author
izing or relating to the confinement of the prisoners :
4th. All process and orders for the arrest of a party, and all papers
relating to the summoning of a grand or trial jury, which have not
been fully executed :
5th. All executions, attachments, and final process, except those
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which he has executed or has begun to execute, by the collection of
money or a levy on property.
The like.
Sec. 38. He shall also, at the same time, deliver to the new sheriff
a written transfer of the property, process, papers, and prisoners de
livered, specifying the process or order by which each prisoner was
committed and detained. The new sheriff shall thereupon acknow
ledge in writing upon a duplicate of the transfer, the receipt of the
property, process, papers and prisoners therein specified,
sheriff
Sec. 39. Notwithstanding the election and qualification of a new
execution of final sheriff, the former sheriff shall return all process and orders before
process.
after judgment, which he has fully executed, and shall complete
the execution of all final process which he has begun to execute. (1)
Neglecting to
Sec. 40. If the former sheriff neglect or refuse to deliver to his
deliver process,
.
etc. to successor, successor the jail process, papers, and prisoners in his charge, the
new sheriff may, notwithstanding, take possession of the jail and of
the prisoners confined therein, and the county court or county judge
may, upon application, order the delivery of the process and papers.
ARTICLE VL
MISCELLANEOUS PROVISIONS RESPECTING SHERIFFS AND THEIR OFFICERS.
rled1™ prisoners Section 41. The sheriff shall receive and keep in the county jail
bj'u's'eourts any P"soner wn0 sna^ t>e committed thereto by process or order is
sued under the authority of the United States, until he be discharged
according to law, as if he had been committed under process issued
under the authority of this state : Provided, provision be made by the
United States for the support of such prisoner.
SswfmbuX61
^ec. 42. A sheriff or jailer, to whose custody a prisoner is comniitsuch prisoners?' te(* as Prov'aed in the last section, shall be answerable for his safe
keeping in the courts of the United States, according to the laws
thereof.
Oflfrcr
Sec. 43. When an officer finds, or has reason to apprehend, that
may command
,
,
_
,.
,
,.
assistance.
resistance will be made to the execution of process delivered to him
for service, he may command as many male inhabitants as he may
think proper, and any military company or companies in the county
armed and equipped, to assist him in overcoming the resistance, and, if
necessary, in seizing, arresting, and confining the resisters and their
aiders and abettors, to be punished according to law.
J™"'^''6 10
Sec. 44. Every able-bodied male person' over the age of eighteen
on to assist.
arKj under the age of sixty, commanded by an oflicer to assist him in
(1) Sec post, chap. 131, for explanatory act.
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the execution of process as provided in the preceding section, who
without lawful cause refuses or neglects to obey the command, may
be fined by the court upon proof thereof, in a sum not exceeding two
hundred dollars.
Sec. 45. No direction or authority by a party or his attorney to a Directions to
B l
f I, ,
,
aheriff mupt be
sheriff, or to an under or deputy sheriff, in respect to the execution of in writing,
process or return thereof, or' to any act or omission relating thereto,
shall be available to discharge or excuse the sheriff from a liability
for neglect or misconduct, unless it be contained in a writing signed
by the party to be charged or affected thereby or his attorney.
Sec. 46. When the sheriff is committed to the custodyJ _of another of
when
office
BherUI
sheriff, or of a coroner, under an execution or commitment for deemed tacant.
not paying over money received by him, by virtue of his office,
and remains committed for sixty days, his office shall be declared
vacant
Sec. 47. When the sheriff or other officer is legally required to jn,cmi^f™"on t0
perform a service in behalf of the people of this state, which is not c*tra *>rvice».
chargeable to his county, or a private person, his account thereof
shall be audited by the comptroller of state, and shall be paid by the
treasurer" of state.
Sec. 48. A sheriff or other ministerial officer shall be justified in ^^ff justified
the execution of all process and orders regular on their face, and is- in "ecutwg
sued by competent authority, whatever may be the defect in the pro
ceedings upon which they were issued.
Sec. 49. The officer executing a process, warrant, or order of any ^bu^roce*.
kind, shall be bound then and at all times subsequent so long as he
retains it upon request to show [the] same, with all papers attached, to
any person interested therein.
Sec. 50. The sheriff or deputy in attendance upon court shall act sheriff to act
as the crier thereof to call the parties and witnesses and all other per
sons bound to appear at the court, and make proclamation of the
opening and adjournment of the court and of any other matter under
its direction.
Sec. 51. A sheriff, under or deputy sheriff, is prohibited during his sheriff, etc. not
...
to haye a partner
continuance in office from acting or having a partner who acts as an pmctuing law.
attorney or counsellor.
Sec. 52. Every sheriff shall be liable to the party injured on his J^^^ty
official bond for neglect or mal-performance of any duty imposed upon
him by law.
Sec. 53. Every sheriff who is guilty of wilful negligence in the dis- wilful i
charge of his duties, or who, in the execution or under color of his °f du'r
office, is guilty of any oppression or extortion, shall upon conviction
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thereof be fined in a sum not exceeding five thousand dollars, and
may be removed from office.

ARTICLE VII.
EXECUTION OF PROCESS OR ORDERS WHERE A SHERIFF IS A PARTT, AND
IN CASE OF VACANCY IN THE OFFICE OF SHERIFF.
When process
to be executed by Section 54. When the sheriff is a party to an action or special pro
coroner.
ceeding, the process and orders therein, which it would otherwise be
the duty of the sheriff to execute, shall, except when otherwise pro
vided by this act, be executed by the coroner of the county.
Vacancy in office Sec. 55. In case of a vacancy in the office of sheriff by death, re
of sheriff.
signation, or otherwise, the powers and duty of sheriff shall devolve
upon the coroner of the county, and be exercised by him until a new
sheriff be elected and qualified. (1)
Coroner's
Sec. 56. Whenever a coroner acts as a sheriff, he shall be invested
fees, etc.
with the powers, duties, and responsibilities of the sheriff, and shall
be entitled to the same fees for similar services.
Elisors, when
Sec. 57. Process and orders in an action or proceeding may be ex
appointed.
ecuted by a person residing in the county, designated by the court,
and denominated an elisor, in the following cases : First, when the
sheriff and coroner are both parties ; and, Eecond, when either of these
officers is a party, and the process or orders are against the other for
a disobedience of an order or process therein.
Sec. 58. When process is delivered to an elisor, he shall execute it
How to
execute process. in the same manner as the sheriff is required to execute similar
process in other cases.
Sec 59. If the sheriff on being arrested by a coroner, or if a
When a house
considered a
sheriff or coroner on being arrested by an elisor, or if another person
couuty jail.
on being arrested in an action in which both the sheriff and coroner
are plaintiffs upon an order of arrest in a civil action, neglect to give
bail or make a deposit of money instead thereof, or if he be arrested
on execution against his body, or on a warrant of attachment, he shall
be confined in a house other than the house of the sheriff or the coun
ty jail, in the same manner as the sheriff is required to confine a pris
oner in the county jail ; the house in which he is thus confined shall
thereupon become for that purpose the county jail.
Sec. 60. An elisor appointed to execute process and orders in the
Powers, etc.,
of elUors.
cases mentioned in this act, shall be invested with the powers, duties,
(1) This section is amended by supplemental act, see post, chap. 131.
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and responsibilities of the sheriff in the execution of the process or
orders, and in every matter incidental thereto.
Sec. 61. The act entitled "An act to prescribe
the duties of p»p«»i
r 4
former of
ante.
sheriff," passed April 17, 1850, and the act entitled " An act con
cerning jails and jailers," passed March 27, 1850, are hereby re
pealed ; but nothing in this section shall be deemed to affect any
action already commenced, or any proceeding already taken under
said acta, or any responsibilities incurred thereunder.
Sec. 62. This act shall take effect on the first day of July next. £ke^ff«V"
CHAPTER CXXX.
AN ACT to regulate Fees in Office.—[Passed May 1, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The fees of the clerk of the supreme court and of county f,"^™^url
officers in the following counties, viz.—Klamath, Shasta, Butte, Yuba,
officersNevada, Sutter, Yolo, Colusi, El Dorado, Placer, San Francisco, and
Sacramento, shall be prescribed in the first thirty-eight sections of
this act.
FEES IN THE OFFICE OF SECRETARY OF STATE.
Sec. 2. For a copy of any act or resolution of the legislature, or secretary of
of any other record or paper kept in the office of secretary of state, office'of.
furnished to any private person on request, for each folio forty cents ;
for a certificate and seal thereto, one dollar ; but the secretary of state
shall not receive any fees to his own use.
FEES OF THE COUNTY AUDITORS. (1)
Sec. 3. The county auditor shall receive for his services such com- County auditors,
*
fees of.
pensation as may be just, to be determined by the court of sessions of
the county : Provided, the same does not exceed the sum of fifty
dollars.
FEES OF NOTARIES PUBLIC.
Sec. 4. The drawing and copying of every protest for the non- Notaries, fees of
payment of a promissory note, or for the non-payment or non-accept
ance of a bill of exchange, order, draft, or check, two dollars ; for
(1) For fees under revenue law, see ante, chap. 127, sec. 54.
61
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drawing and serving every notice of the non-payment of a promissory
note, or the non payment or non-acceptance of a bill of exchange,
order, draft, or check, when personal service is made, two dollars;
but when service is made by depositing such notice in the post-office,
fifty cents ; for recording every protest, one dollar ; for drawing an
affidavit or other paper far which provision is not herein made, for
each folio of one hundred words, forty cents ; for copies of affidavits
or other papers, for every folio of one hundred words', forty cents ; for
taking an acknowledgment of a deed, or other instrument, one dollar
for each signature ; for administering an- oath or affirmation, one
dollar.

FEES OF THE CLERK OF SUPREME COURT.
Supreme court
Sec. 5. For filing papers sent at any one time from an inferior
court, six dollars ; for issuing any process of court, two dollars ; for
entering any motion, rule, or order, two dollars ; for entering judg
ment, five dollars ; for each certificate given on request, relative to
any matter or cause, two dollars ; for certified copy of any record,
opinion of the court, or paper, for each folio, forty cents ; for entering
each cause on the calendar, and making copy for the bar, two dollars ;
for every remittance or mandate, for each folio, forty cents ; for
searching record on files in his office (but no charge to be made to
suitors or attorneys) filing each paper, one dollar ; for certificate of
admission as attorney or counsellor, ten dollars ; for administering
oath or affirmation, one dollar ; for taking acknowledgment of deed or
other instrument, for each signature, one dollar ; for recording opinion
of court, each folio, forty cents.

Dintrict court
cierk'i foes.

FEES OF CLERK OF DISTRICT COURT. (1)
Sec. 6. For each execution or writ of possession, one dollar;
for docketing each execution, fifty cents ; for entering return of each
execution, fifty cents ; for every writ under seal, one dollar and fifty
cents ; for entering appearance, discontinuance, non-suit, default,
motion, rule, or order, one dollar ; for every certificate under seal,
one dollar and fifty cents ; for certificate of issuing or filing, one dol
lar; for each calling and swearing a jury, one dollar; forswearing
each witness, fifty cents ; for entering each cause in a calendar, and
making a copy for the court or bar, one dollar ; for entering every
cause, two dollars ; for receiving and entering a verdict, one dollar ,
for filing each paper, fifty cents ; for entering every final judgment
(1) For fees for naturalization offoreigners, see post, chap. 132.
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for each folio, two dollars and fifty cents ; for entering satisfaction of
judgment, two dollars ; for copy of record or paper, for each folio,
forty cents ; searching records (not charging parties to suit) fifty
cents ; for administering oath and certifying same, one dollar ; for
taking testimony of witness in court, for each folio, forty cents.
FEES OP CLERK OF COUNTY COURT.
Sec 7. For filing all papers sent at one time from a justice's comity court
court, two dollars ; for all other services the same fees as are allowed cl"k * t<x>'
in the district court for similar services.
FEES OF CLERK OF COURT OF SESSIONS.
Sec. 8. When the court is sitting as a court of criminal jurisdic- coart0f»eMioM
tion, the clerk of said court shall receive the same fees as are allowed clerk " fe*6'
in the district court for similar services.
Sec. 9. For services when attending the court of sessions, whilst The like,
sitting for the transaction of county business, the clerk shall receive
the same fees as are allowed to the clerk of the district court for simi
lar services. For transcript of judgment, one dollar.
FEES OF CLERK OF PROBATE COURT.
Sec. 10. For drawing letters testamentary, or of administration, Probate clerk*,
or a certificate of the appointment of appraisers, two dollars ; for
each notice given by posting, two dollars ; for each notice given by
publication, three dollars ; for all other services the same fees as are
allowed to the clerk of the district court for similar services.
FEES OF THE COUNTY RECORDER.
Sec. 11. For recording any instrument, paper, or notice, and county recorder,
for copies of any records, papers, or notices, when required, for every *"*
folio, forty cents ; for noting any instrument recorded, the timewhen,
and the place where recorded, fifty cents; for filing every notice or
other paper, when required, and entering thereon a minute of the
time filed, fifty cents ; for making in the index the several entries of
the instruments, papers, and notices required by law to be indexed,
for every such instrument, paper, and notice, fifty cents ; for every
certificate attached to copies of records and papers in his office, when
such copies are required, one dollar ; for every entry of a discharge
of a mortgage on the margin of the record, one dollar ; for search
ing records and files in his office for each year for which the search is
made, one dollar ; for recording any instrument, paper, or notice in
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the Spanish language, and for copies of such instruments, papers,
and notices, for every folio, one dollar ; for taking the acknowledg
ment or proof of any instrument, paper, or notice, which may be by
law recorded, one dollar for each signature ; for recording the plot
of any town or city, such price as may be agreed upon between the
parties.
FEES OF COMMISSIONERS TO TAKE TESTIMONY.

I'ommissionera'

Skc. 12. For taking depositions, for each folio, forty cents ; for
administering an oath or affirmation, fifty cents ; for certificate to the
deposition, one dollar.
FEES OF PROBATE JCDQE.

Probate judge,
teefl of.
The like.

Sec. 13. For every order or judgment, when not contested, one
dollar ; when contested, four dollars.
Sec. 14. The fees received by the probate judge shall go into the
county treasury ; and it shall be a misdemeanor for a probate judge
to receive any fees to his own use.
THE FEES OF SHERIFFS. (1)

sheriffs' fees.

Sec 15. For serving a summons or any other process by which
an action or proceeding is commenced, on each defendant, three dol
lars ; for travelling in making such service, per mile, fifty cents, to
be computed in all cases from the court-house of the county ; for
taking a bond or undertaking in any case in which he is authorized
to take the same, two dollars ; for a certified copy thereof, when re
quested, one dollar ; for a copy of any writ, process, or other paper,
when demanded or required by law, for each folio, fifty cents ; for
serving a notice in an action or proceeding, one dollar ; for serving a
subpoena, for each witness summoned, one dollar ; and fifty cents for
each mile actually travelled, in going only, but when two or more
witnesses live in the same direction, travelling fees shall be charged
only for the most distant ; for serving an attachment on property, or
levying an execution, or executing an order for arrest, or for the de
livery of personal property, five dollars; advertising property for
sale on execution, or under any judgment or order of sale, two dol
lars ; for making the money upon the execution, for the first five
thousand dollars, five per cent. ; for all above five thousand dollars,
(1) For fees for services not provided for in this act, see ante, chapter 129,
sec 47. For fees nnder revenue law, see ante, chapter 127, sec. 54 and 61.
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three per cent. The fees herein allowed for the levy of an execu
tion, and for advertising, and for making or collecting the money on
an execution, shall be collected from the defendants, by virtue of
such execution, in the same manner as the sum therein directed to be
made ; for drawing and executing a deed pursuant to a sale of real
estate, eight dollars, to be paid by the grantee, who shall also pay the
fee for the acknowledgment of the deed ; serving a writ of posses
sion or restitution, putting any person entitled into possession of pre
mises and removing the occupants, five dollars ; and the same com
pensation for mileage as herein allowed for other write ; summoning
a jury in any case, five dollars ; attending on same, two dollars ;
bringing up a prisoner on habeas corpus to testify or answer in any
court, or for examination as to the cause of his arrest and detention,
three dollars ; and for travelling each mile from the jail, fifty cents ;
attending before any officer with a prisoner, for the purpose of hav
ing him surrendered in exoneration of his bail, or attending to re
ceive a prisoner so surrendered, who was not committed at the time,
and receiving such prisoner into custody, in either case, three dol
lars ; for serving attachment upon any ship, boat, or vessel in pro
ceedings to enforce any lien thereon created by law, five dollars, with
such further compensation for his trouble and expense in taking pos
session of, and preserving the same, as the officer issuing the warrant
shall certify to be reasonable; for selling any ship, boat, or vessel, or
tackle, apparel and furniture thereof so attached, and for advertising
such sale, the same fees as for sales on execution ; for any services
which may be rendered by a constable, the same fees which are
allowed by law for such services to a constable ; for attending in per
son, or by deputy, the supreme court, for each day, five dollars ; to
be allowed by the comptroller, on the certificate of the clerk, and
paid out of the state treasury.
FEES OF CORONERS.
Sec. 16. For all services rendered by them when acting as Coroners' «s.
sheriffs, the same fees which are allowed to sheriffs for similar services.
FEES TO CONSTABLES.
Sec. 17. For serving a citation, summons, or other process by conrtabiw' f««.
■which a suit shall be commenced, two dollars ; on all sums made on
execution, to be charged against the defendant in the execution, five
per cent. For all other services, the same fees as are allowed to
sheriffs for similar services.
a*
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FEES TO JUSTICES OF THE PEACE.
Sec. 18. For filing every paper required to be filed, twentyfive cents ; for issuing a citation, summons, or other process by which
a suit shall be commenced, one dollar ; for entering a case upon his
docket, fifty cents ; for a subpoena, to each witness, twenty-five cents ;
administering oath to witness, twenty-five cents ; for taking and cer
tifying an oath, one dollar ; for issuing writ of attachment, two dol
lars ; entering any order or judgment in a case, for each folio, one
dollar ; for taking and approving any bond directed by law to be
taken or approved by him, one dollar; swearing a jury, one dollar;
taking depositions per folio, forty cents ; for certified copy of judg
ment or of any order or paper on file in his office, forty cents ; enter
ing satisfaction of a judgment, one dollar ; entering amicable suit
without process, one dollar; transcript of judgment, fifty cents; issu
ing commission to take testimony, one dollar ; issuing a supersedeas
to an execution, fifty cents ; making up transcript and returning pa
pers on appeal, two dollars; issuing a search warrant, one dollar;
issuing an execution, fifty cents ; for celebrating a marriage and re
turning a certificate thereof to the recorder, five dollars ; for holding
an inquisition in cases of forcible entry and detainer, five dollars.
FEES OF WITNESSES.

witnesses' fees.

Sec. 19. Attending to any suit or proceeding, for each day, two
dollars ; for travelling at the rate of fifty cents per mile in coming to
the place of attendance, to be estimated from the residence of wit
ness ; but this section shall not be construed as allowing any fees to
witnesses in criminal actions. No person shall be obliged to attend
as a witness in a civil action, tried without the county in which he
resides, nor within the county, unless his fees for attendance have been
tendered to him, or he shall not have demanded the same.
fees of JURORS.
Sec. 20. For the trial of each cause, two dollars ; which shall
be paid by the party in whose favor the verdict is rendered before the
same shall be entered. No fees shall be allowed to jurors in criminal
actions.
Sec. 21. If in any trial before any court, the jury be from any
cause discharged without finding verdict, the fees of the jurors shall
be paid by the plaintiff ; but may be recovered back as costs if he
afterwards obtain judgment : until they are paid no further proceed
ings shall be allowed in the action.
■
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MISCELLANEOUS PROVISIONS.
Sec. 22. The secretary of state shall keep an account of all Account of fees
fees received in his office and shall settle an account for the same with *° kept'
the comptroller once in every three months, and pay the amount into
the state treasury.
Sec. 23. The fees allowed for services rendered by the county DbjpMition of
•
.
n
probate judge*
judge, as judge of probate, shall not be for his own use, but for the few.
use of his county. The clerk of the probate court shall be bound to
collect them in the same manner as his own fees, and keep in a book
provided for the purpose, a full and accurate account of which he shall
settle once in each month, with the county auditor, and pay the
amount in his hands into the county treasury. The accounts of the
clerks shall at all times be open to inspection by any county officer,
or by any party interested. The county treasurer shall keep under
a separate head an account of all moneys paid into the treasury by
the county clerk as fees.
Sec. 24. Every* officer whose .fees are herein ascertained shall pubTable
of few. to
r
be
exhibited
lish and set up in his office a fair table of his fees, according to this
act, within six months after the passage thereof, in some conspicuous
place for the inspection of all persons who have business in his office,
upon pain of forfeiting for each day a sum not exceeding twenty dol
lars, which may be recovered by any person by action before any jus
tice of the peace of the same county.
Sec. 25. The fees allowed by this act shall be payable at the time Eee»,»hen
payable.
the service is rendered ; and any officer, where it is not otherwise ex
pressly provided by law, may refuse to perform any service in any
suit or proceeding in which there are any fees due (criminal proceed
ings excepted) from the persons applying, until such fees arc paid.
Sec. 26. When by law any publication is required to be made by co«t of
any officer of any writ, process, notice, order, or other paper, the publicatk"1,
costs of such publication shall be first tendered by the party for
whom such process or order was granted, before the officer shall be
compelled to make publication thereof.
Sec. 27. If any clerk, sheriff, justice of the peace, or constable, Execution for
shall not have received any fees which may be due him for servi
ces rendered in any suit or proceeding, he may have execution there
of in his own name against the party from whom they are due, to be
issued from the court in which the action is pending.
Sec. 28. The secretary of state, treasurer, comptroller, and attor- certain
ney general, shall be authorized to require searches in the respective searches, etc.,
offices, of each other, and in the offices of the clerk of the supreme
* fte8'
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court, of the several district courts, of the county courts, or recorders
of deeds, for any papers, records, or documents necessary to the dis
charge of the duties of their respective offices, and to require copies
thereof, and extracts therefrom, without the payment of any fee or
charge whatever.
Folio defined.
Sec. 29. The term folio, when used as a measure for computing
fees or compensation, shall be construed to mean one hundred words,
counting every figure necessarily used as a word ; and any portion of
a folio, when in the whole draft or paper there shall not be a complete
folio, and when there shall be any excess over the last folio shall be
computed as a folio.
' .
*otenStiedet0'
^EC>
No attorney or counsellor at law in any cause shall be
to witnesses' fees, allowed any fee for attending as a witness in such cause.
Officers to
Sec. 31. Every officer, upon receiving any fees for any official duty
deliver account
.
. ,, ,
°
.
,
,
of fees.
or service, shall, if required by the person paying the same, make out
in writing and deliver to such person, particular account of such fees,
specifying for what they respectively accrued — and shall receipt the
same ; and if he refuse or neglect to do so, he shall be liable to the
party paying the same for three times the amount paid.
of°offlc'br 0101
^EC'
^° *"ee s^a^ '5e °harged by any officer for administering
the oath of office.
Fees for services
Sec. 33. When a fee is allowed to one officer, the same fee shall be
by orators not allowed to the other officers, for the performance of the same services,
specified.
when guch officers arc by law authorized to perform such services, and
the compensation is not specially fixed.
Attorney^
Sec. 34. The attorney general, or any district attorney, is authormay subpoena ized to cause subpoenas to be issued, and compel the attendance of witwitnesses without
. . ,-* ,
.
,.». ,
paying fees.
nesses on behalt ot the state, without paying or tendering tees in ad
vance ; and any witness failing or neglecting to attend, after being
served with a subpoena, may be proceeded against, and shall be liable
in the same manner as provided by law in other cases, when fees have
been tendered or paid.
Certificates
Sec. 35. The clerk of any court at which any witness shall have
to witnesses
_
•
• «t •
in•
subpoenaed on attended on behalf of the state in a civil action, shall give to such witstate,
ness a certificate of travel and attendance, which shall entitle him to
receive the same from the county treasurer.
ofXpreccding
^ECProvisi°ns °f the two preceding sections of this act
provisions.
ghall extend to all actions and proceedings brought in the name of the
attorney general, or any person or persons, for the benefit of the state.
\, jit
^ECFor all services required by law to be performed by any
not lMrein'™' °'er'c> sheriff, or coroner, for which no compensation is provided by
provided for.
this act, such fees shall be allowed as shall from time to time be estab
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listed by the supreme court, by general rules corresponding as near
as may be with the rates herein specified.
Sec. 38. The fees of office allowable to the officers hereinafter Fec« J" Mrtota
counties.
named in the counties of San Diego, Los Angeles, Santa Barbara,
San Luis Obispo, Santa Clara, Santa Cruz, Solano, Napa, Sonoma,
Marin, Mendocino, Contra Costa, and Monterey, shall be as follows :
FEES O? THE COUNTY AUDITOR. (1)
Sec. 39. The county auditor shall receive for his services such To «mnty
*
.
,
auditor.
compensation as may be just, to be determined by the court of sessions
of the county, or the board of supervisors of the county.
FEES OF NOTARIES PUBLIC.
Sec. 40. For drawing and copying of every protest for the non- To not"™*payment of a promissory note, or for the non-payment or non-accept
ance of a bill of exchange, order, draft, or check, two dollars. For
drawing and serving every notice of the non-payment of a promissory
note, or of the non-payment or non-acceptance of a bill of exchange,
order, draft, or check, when personal service is made, two dollars ;
but when service is made by depositing such notice in the post office,
fifty cents. For recovering every protest, one dollar. For drawing
an affidavit, or other paper for which provision is not herein made,
for each folio, forty cents. For copies of affidavits or other papers,
for each folio of one hundred words, forty cents. For taking an ac
knowledgment of a deed or other instrument, one dollar for each sig
nature. For administering an oath or affirmation, one dollar.
FEES OF THE CLERK OF THE DISTRICT COURT. (2)
Sec. 41. For issuing any writ or process, one dollar. For filing To clerk of
ca
. tT
. •
jf
dtatrict court.
every paper, fifty cents. For entering an appearance, discontinuance,
dismissal, or default, one dollar. For entering every motion, rule, or
order, for every folio, forty cents. For every certificate, fifty cents,
but not to be allowed for certifying any paper to be a copy, for the
copying of which he shall be paid. For calling and swearing a jury,
one dollar. For swearing each witness in the progress of the trial,
or in open court, forty cents. For entering each cause in a calendar
for the court, and making a copy thereof for the bar, twenty-five
cents. For entering every cause without process, fifty cents. For
(1) For fees of, under revenue law, see ante, chap. 127, sec. 54.
(2) For fees for naturalization of foreigners, see post, chap. 132.
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receiving and entering a verdict, one dollar. For entering every judg
ment, or order, for each folio, forty cents. For entering every cause
in his docket, fifty cents. For entering satisfaction of judgment, fifty
cents. For a copy of any record or paper, for each folio, forty cents.
For searching the records and files in his office, one dollar ; but no
charge shall be made against suitors and attorneys. For adminis
tering an oath or affirmation, and certifying same, fifty cents. For is
suing a commission to take testimony, one dollar. For taking ac
knowledgment of deeds, or other instrument, for each signature, one
dollar. For a transcript of judgment, fifty cents. For taking down
testimony, thirty cents.
FEES OF THE CLERK OF THE COUNTY COURT.

To clerk of
county court

Sec. 42. For filing all the papers sent at any one time from a jus
tices' court, fifty cents. For other services, the same fees as are al
lowed in the district court for similar services.

To clerk of

Sec. 43. When the court of sessions is sitting as a court of crimi
nal jurisdiction, the clerk of said court shall receive for his services
eight dollars per day, and no other compensation. For services when
attending the court of sessions, whilst sitting for the transaction of
county business, the clerk shall receive the same fees as are allowed
to the clerk of the district court for similar services. For transcript
of judgment, fifty cents.

FEES OF THE CLERK OF THE COURT OF SESSIONS.

FEES OF THE CLERK OF THE PROBATE COURT.
To probate clerk.

Sec 44. For entering an order or judgment, or drawing letters
testamentary or of administration, or a certificate of the appointment
of appraisers, guardians, or commissioners, for each folio, forty cents.
For each notice given by posting, fifty cents. For each notice given
by publication, fifty cents, besides the expenses of the publication.
For all other services, the same fees which are allowed to the clerk of
the district court for similar services.

To county
recorder.

Sec. 45. For recording any instrument, paper, or notice, and for
copies of any records, papers, or notices, when requested, for each
folio, forty cents. For noting in any instrument recorded, the time
when and the place where recorded, fifty cents. For filing every
notice, or other paper when required, and entering thereon a minute

FEES OF THE COUNTY RECORDER.
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of the time filed, fifty cents. For making in the indexes the several
entries of the instruments, papers, and notices required by law to be
indexed, for every such instrument, paper, and notice, fifty cents.
For every certificate attached to copies of records and papers in his
office, when such copies are required, fifty cents. For every entry of
a discharge of a mortgage on the margin of the record, one dollar.
For searching records and files in his office, for each year for which
the search is made, fifty cents. For recording any instrument, paper,
or notice, in the Spanish language, and for copies of such instruments,
papers, and notices, for every folio, fifty cents. For taking the
acknowledgment or proof of any instrument, paper, or notice, which
may be by law recorded, one dollar for each signature. For record
ing any map or town lot, such price to be charged as may be agreed
upon between the parties, but in no case to exceed five dollars.
FEES OF COMMISSIONERS TO TAKE TESTIMONY.
Sec. 46. For taking depositions, for each folio, forty cents. ForTocommisadministering an oath or affirmation, fifty cents. For certificate to
the deposition, one dollar.
fees of probate judge.
Sec. 47. For every order or judgment, when not contested, one To probate judge,
dollar ; when contested, two dollars.
Sec. 48. The fees allowed for services rendered by the county j udge, The Uk*.
as probate judge, shall be collected by the county clerk, who shall
keep a full and accurate account of the same in a book kept separate
and apart for that purpose. The county clerk shall make a settlement
at least once a month with the county treasurer of the fees thus col
lected, and pay the amount in his hands into the county treasury.
His accounts shall always be open to inspection by any county officers,
or any person who may be interested therein. The county treasurer,
in a book kept specially for that purpose, shall keep a full account of
all moneys thus received, which shall constitute a separate and distinct
fund, and so much thereof as may be necessary for that purpose shall
be applied to the payment of the salary of the county judge, and the
residue, if any, shall be paid into the county treasury, and it shall be
a misdemeanor for a probate judge to receive any fees to his own use,
except in such manner as is prescribed in this section.
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THK PEES OF SHERIFFS. (1)
Sec. 49. For serving a summons or any other process by which
an action or proceeding is commenced, on each defendant, one dollar;
For travelling in making such service, per mile, fifty cents for the
southern counties ; in going only, to be computed in all cases from
the court house of the county : For taking a bond or undertaking in
any case in which he is authorized to take the same, one dollar : For
a certified copy thereof, when requested, one dollar : For a copy of
any writ, process, or 'other paper, when demanded or required by law,
for each folio, thirty cents : For serving a notice in an action or
proceeding, one dollar : For serving a subpoena, for each witness
summoned, fifty cents ; and fifty cents for each mile actually travelled,
in going only ; but when two or more witnesses live in the same di
rection, travelling fees shall be charged only for the most distant :
For serving an attachment on property, or levying an execution, or
executing an order for arrest, or for the delivery of personal property,
two dollars ; Advertising property for sale on execution, or under any
judgment or order of sale, two dollars; For making the money upon
an execution, for the first five thousand dollars three per cent. ; for
all above five thousand dollars, one and one-half per cent. : The fees
herein allowed for the levy of an execution and for advertising, and
for making or collecting the money on an execution, shall be collect
ed from the defendant by virtue of such execution, in the same man
ner as the sum therein directed to be made ; For drawing and execut
ing a deed pursuant to a sale of real estate, five dollars, to be paid
by the grantee, who shall also pay the fee for the acknowledgment of
the deed ; Serving a writ of possession or of restitution putting any
person entitled into the possession of premises and removing the oc
cupant, five dollars, and the same compensation for mileage as herein
allowed for other writs ; Summoning a jury in any cause, two dollars:
Bringing up a prisoner on habeas corpus, to testify or answer in any
court, or for examination as to the cause of his arrest and detention,
two dollars, and for travelling each mile from the jail, fifty cents :
Attending before any officer with a prisoner, for the purpose of having
him surrendered in exoneration of his bail, or attending to receive a
prisoner so surrendered who was not committed at the time, and receivingsuch a prisoner into his custody in either case, two dollars ; For
serving an attachment upon any ship, boat, or vessel, in proceedings
to enforce any lien thereon created by law, five dollars, with such
(I) See Chapter 129, Sec. 47.
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further compensation for his trouble and expense in taking possession
of and preserving the same, as the officer issuing the warrant shall
certify to be reasonable : For selling any ship, boat, or vessel, or
tackle, apparel, and furniture thereof so attached and for advertising
such sale, the same fees as for sale on execution : For any services
which may be rendered by a constable, the same fees which may bo
allowed by law for such services, to a constable : For attending in
person or by deputy the supreme court, for each day five dollars ; to
be allowed by the comptroller, on the certificate of the clerk, and
paid out of the state treasury.
FEES OF COBONEBS.
Sec. 50. For all services rendered by them when acting as sheriff, To coroners
the same fees which are allowed to sheriffs for similar services.
FEES OF CONSTABLES.
Sec. 51. For serving a citation, summons, or other process, by To constable*,
which a suit shall be commenced on each defendant, one dollar; on
all sums made on execution, to be charged against the defendant in
the execution, three per cent. : For all other services, the same fees
as are allowed to sheriffs, for similar services.
FEES OF JUSTICES OF THE PEACE.
Sec. 52. For filing every paper required to be filed, fifteen To ju»tice» of
cents : For issuing a citation, summons, or other process by which a ° rc"ce
suit shall be commenced, fifty cents : For entering a cause upon his
docket, twenty-five cents : For a subpoena, to each witness, twentyfive cents : Administering oath to witness, ten cents : For taking and
certifying an oath, fifty cents : For issuing writ or attachment, two
dollars: Entering any order or judgment in a case, for each folio,
forty cents : For taking and approving any bond directed by law to
be taken or approved by him, fifty cents : Swearing a jury, fifty
cents : Taking depositions, per folio, thirty cents : For certified copy
of judgment or of any order or paper on file in his office, thirty
cents : Entering satisfaction of a judgment, fifty cents : Transcript
of judgment, fifty cents : Issuing commission to take testimony, one
dollar : Issuing a supersedeas to an execution, twenty-five cents :
Making up transcript and returning papers on appeal, one dollar :
Issuing a search-warrant, fifty cents : Issuing an execution, fifty cents :
For celebrating marriage and returning certificate thereof to the
recorder, five dollars : For holding an inquisition in cases of forciblo
entry and detainer, five dollars.
02
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FEES OF WITNESSES.
Sec. 53. Attending to any suit or proceeding for each day two
dollars : For travelling, at the rate of twenty-five cents per mile in
coming to the place of attendance to be estimated from the residence
of the witness ; but this section shall not be construed as allowing
any fees to witnesses in a criminal action : No person shall be ob
liged to attend as a witness in any civil action tried without the
county in which he resides, nor within the county unless his fees for
attendance have been tendered to him, or he shall not have demanded
the same.
FEES OF JURORS.

To jurors.

The llke"

Sec. 54. For the trial of each cause, one dollar, which shall be paid
by the party in whose favor the verdict is rendered, before the same
shall be rendered. No fees shall be allowed to jurors in criminal
actions.
Sec. 55. If, in any trial before any court, the jury be from any
cause discharged without finding a verdict, the fees of the jurors shall
be paid by the plaintiff; but may be recovered back as costs if he
afterwards obtain judgment. Until they are paid no further proceed
ings shall be allowed in the action.
MISCELLANEOUS PROVISIONS.

Account offees
Sec. 56. The secretary of state shall keep an account of all fees re*° k8pt'
ceived in his office, and shall settle an account for the same with the
comptroller, once in every three months, and pay the amount into the
state treasury.
Disposition of
Sec. 57. The fees allowed for services rendered by the county judge
fees.
as judge of probate, shall not be for his own use, but for the use of
the county. The clerk of the probate court shall be bound to collect
them in the same manner as his own fees, and keep in a book pro
vided for the purpose, a full and accurate account of them, which he
shall settle once in each month with the county treasurer, and pay the
amount in his hands into the county treasury. The accounts of the
clerks shall at all times be open to the inspection of any county officer,
or by any party interested. The county treasurer shall keep under a
separate head, an account of all moneys paid into the treasury by the
county clerk, as fees.
Table of fees to
Sec. 58. Every officer whose fees are herein ascertained, shall pubbe exhibited.
ftn(j ^ up jQ
0£Tjce fa;r tattles of his fees, according to this
'act, within six months after the passage thereof, in some conspicuous
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place for the inspection of all persons who have business in his office,
upon pain of forfeiting for each day a sum not exceeding twenty dol
lars, which may be recovered by any person, by action before any jus
tice of the peace, of the same county.
Sec. 59. The fees allowed by this act shall be payable at the time Fees, when
the service is rendered ; and any officer, where it is not otherwise ex
pressly provided by law, may refuse to perform any service in any
suit or proceeding in which there are any fees due (criminal proceed
ings excepted) from the person applying until such fees are paid.
Sec. 60. When by law any publication is required to be made by J;^',^^
any officer of any suit, process, notice, order, or other paper, the costs
of such publication shall be first tendered by the party, if demanded,
for whom such process or order was granted, before the officer shall
be compelled to make publication thereof.
Sec 61. If any clerk, sheriff, justice of the peace or constable shall Execution for
not have received any fees which may be due him for services render
ed in any suit or proceeding, he may have execution therefor in his
own name against the party from whom they are due, to be issued
from the court in which the action is pending.
Sec. 62. The secretary of state, treasurer, comptroller, and attor
ney general shall be authorized to require searches in the respective searches, etc.,
offices of each other, and in the office of the clerk of the supreme
court, of the several district courts, of the county courts, or recorders
of deeds, for any papers, records, or- documents necessary to the dis"
charge of the duties of their respective offices, and to require copies
thereof, and extracts therefrom, without the payment of any fee or
charge whatever.
Sec. 63. The term folio, when used as a measure for computing Folio defined,
fees or compensation, shall be construed to mean one hundred words,
counting every figure necessarily used as a word ; and any portion of
a folio, when in the whole draft or paper there shall not be a complete
folio, and when there shall be any excess over the last folio not ex
ceeding one quarter, shall be computed as a folio.
Sec. 64. No attorney or counsellor at law in any cause shall be Attorneys, etc ,
allowed any fee for attending as a witness in such cause.
witnesses' fees.
Sec. 65. EveryJ officer upon
Offlcen toof fees.
r receivingo anyJ fees for any■/ official dutyJ account
or service, shall be required by the person paying the same, to make
out in writing, and deliver to such person, a particular account of
such fees, specifying for what they respectively accrued, and shall re
ceipt the same ; and if he refuse or neglect to do so, he shall be liable
to the party paying the same for three times the amount so paid.
Sec. 66. No fee shall be charged by any officer for administering No fee for oath
the oath of office.
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Sec. 67. When a fee is allowed to one officer, the same fee shall be
allowed to other officers for the performance of the same services,
when such officers are by law authorized to perform such services,
and the compensation is not specially fixed.
Sec. 68. The attorney general, or any district attorney, is author
ized to cause subpoenas to be issued, and compel the attendance of
witnesses on the behalf of the state, without paying or tendering fees
in advance ; and any witness failing or neglecting to attend after be
ing served with a subpoena, may be proceeded against, and shall be
liable in the same manner as provided by law in other cases, when
fees have been tendered or paid.
Sec. 69. The clerk of any court, at which any witness shall have
attended on behalf of the state in a civil action, shall give to such
witness a certificate of travel and attendance, which shall entitle him
to receive the same from the county treasury.
Sec. 70. The provisions of the two preceding sections of this act
shall extend to all actions and proceedings brought in the name of
the attorney general, or any other person or persons, for the benefit of
the state.
Sec. 71. The act entitled " An act to regulate the fees of office,"
passed April twenty-second, one thousand eight hundred and fifty, is
hereby repealed, said repeal to take effect from and after the first day
of May next.
Sec. 72. This act shall take effect on the first day of May next.
Sec. 73. Nothing contained within this act shall be construed so as
to apply to the counties of Tuolumne, Calaveras, Mariposa, San Joa
quin and Trinity. The fees of the officers of said counties shall re
main as fixed in an act entitled, " An act to regulate fees of office,"
passed April twenty-second, one thousand eight hundred and fifty,
except so far as the fees allowed sheriffs for travelling per mile stall
be fixed in this act.
Sec. 74. All officers shall give the party paying fees, for offi
cial services, a bill of the items of such fees, together with a receipt
for the amount of fees so paid. Any officer receiving more fees than
are allowed by the law, shall be liable to the party injured to treble
the amount of the total fees charged in the bill of fees. Any party
so injured may sue for and recover back such treble amount in any
court of civil jurisdiction in this state.
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CHAPTER CXXXI.
AN ACT explanatory of the thirty-ninth Section of an Act entitled
" An Act concerning Sheriffs,'" passed April twenty-ninth, one
thousand eight hundred and fifty-one. (1)—[Passed May 18, 1853.]
The People of the State of California, represented^in Senate and
Assembly, do enact as follows :
Section 1. The thirty-ninth section of an act entitled " An Act Former
concerning Sherifls," passed April twenty-ninth, eighteen hundred
and fifty-one, shall be so construed as to include in its meaning the
collection of all taxes put into the hands of the sheriff for collec
tion previous to the expiration of his term of office.
CHAPTER CXXXII.
AN ACT to define the Fees to be charged by Clerks of Courts for the
Naturalization of Foreigners. (2)—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Section 1. That the clerks of the courts of record in this state Fel'fo,r1 .
naturalization
shall be entitled to receive, for each certificate of declaration to be- p»pera
not
exceed three
come a citizen of the United States, and for making a record thereof, dollars,
three dollars, and for certificate of citizenship and making a record
thereof, three dollars. The sum of three dollars as herein provided
shall include the administration of all oaths or other preliminary
proceedings, and said papers herein provided for shall be issued by To whom issued,
the court upon application of any individual entitled to receive them,
and upon his complying with the provisions of the naturalization
laws.
f 1) See ante, Chap. 129, Sec. 39.
(2) For fees of clerks, see ante, Chap. 130, Sec 6 and 41.
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CHAPTER CXXXIII.
AN ACT concerning the Courts of Justice of this State, and Judicial
Officers.—[Passed May 19, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
CHAPTER I.
COURTS OF JUSTICE IN GENERAL.
rfSfitoti™*50'

Section 1. The following shall be the courts of justice for this
state :
1st. The supreme court.
2d. The district courts.
3d. The superior court of the city of San Francisco.
4th. The county courts.
5th. The courts of sessions.
6th. The probate courts.
7th. The justices' courts.
8th. The recorders' courts.
9th. The mayors' courts.
CHAPTER II.
THE SUPREME COURT.

Justices of the
supreme court.

Sec. 2. The supreme court of this state shall consist of a chief
justice and two associate justices. Each justice hereafter elected or
appointed, shall be commissioned by the governor, and before entering
To be
commissioned upon his duties, shall take the constitutional oath of office.
by governor.
Sec. 3. The justices of the supreme court shall be chosen at general
To be elected by
the people.
elections, by the qualified voters of the state. One of the justices
Terms of office. shall be chosen at the general election of the year one thousand eight
hundred and fifty-three, and at the general election every second year
thereafter, and shall hold his office for the term of six years from the
first day of January next after his election. (1) The senior justice
Chiefjustice.
Jn commission shall be the chief justice.
Sec. 4. "When from any cause a vacancy shall occur in the office of
Governor to fill
vacancies.
a justice of the supreme court, the governor shall fill the same by
granting a commission, which shall continue until the election and

(1) See ante., p. 240, Sec. 6.
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qualification of a justice. A justice to fill a vacancy shall bo chosen To continue until
•
/* i the next general
at the first general election subsequent to the occurrence of the election,
vacancy.
Sec. 5. The supreme
court shall have appellate
Appellate
1
ax
-jurisdiction in all jurisdiction.
cases where the matter in dispute exceeds two hundred dollars, when
the legality of any tax, toll or impost, or municipal fine is in question,
and in all criminal cases amounting to felony, or questions of law
alone.
Sec. 6. The supreme court shall have jurisdiction to review upon The same,
appeal :
1st. A judgment, in an action or proceeding commenced in the dis
trict courts, county courts, when the matter in dispute exceeds two
hundred dollars, or when the possession of land or tenements is in
controversy, or in the superior court of the city of San Francisco, or
brought into those courts from another court, and to review, upon the
appeal from such judgment, any intermediate order involving the
merits and necessarily affecting the judgment.
2d. An order, granting or refusing a new trialrsustaining or over
ruling a demurrer, or affecting a substantial right in an action or
proceeding.
Sec. 7. This court, and each of the justices thereof, shall have Courtor justice
......
"
,
,
. may issue certain
power to issue all writs necessary or proper to the complete exercise writs herein
of the powers conferred by the constitution, and by this and other ,pecmedstatutes. The judges of said court, at chambers during vacation, may chamber
also hear and determine on appeal, writs of mandamus, certiorari and buslDtae'
quo warranto.
Sec. 8. This court may reverse, affirm, or modify the judgment or p0wor or court
order appealed from, as to any or all of the parties, and may if neces- on *pDe*1sary or proper order a new trial. When the judgment or order is re
versed or modified, this court may make complete restitution of all
property and rights lost by the erroneous judgment or order.
Sec. 9. There shall be four terms of this court in each year, to Term8 ofcourt
commence on the first Monday of January, April, July and October,
and to continue until the fourth Saturday thereafter, inclusive* unless
all the cases ready for hearing be sooner disposed of. If all the cases
ready for hearing be not disposed of, the terms may be continued as
much longer as in the opinion of the court the public interests shall
require.
Sec. 10. The presence of two justices shall be necessary for the trans- Judgmcnt8 of
action of business, and the concurrence of two justices shall be neces- JJJ^^j
sary to pronounce a judgment. If two do not concur the case shall
be reheard.

»
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Sec. 11. The terms of this court shall be held at the oitj of San
Francisco, until otherwise provided for by law. If a room in which
to hold the court be not provided by the state, together with attend
ance, fuel, lights and stationery, suitable and sufficient for the trans
action of business, the court may direct the sheriff of the county in
which it is held to provide such room, attendance, fuel, lights and
stationery, and the expense thereof shall be paid out of the state
treasury.
CHAPTER III

THE DISTHICT COURTS.
The
Sec. 12. The existing division of the state into eleven judicial dis
of the
state.
tricts shall continue, and the said districts shall be composed of the
several counties, and numbered as follows :
First district.
1st. The first judicial district shall be composed of the counties of
San Diego, San Bernardino, and Los Angeles.
Second district.
2d. The second judicial district shall be composed of the counties
of Santa Barbara and San Luis Obispo.
Third district.
3d. The third judicial district shall be composed of the counties of
Santa Cruz, Santa Clara, Alameda and Monterey.
Fourth district.
4th. The fourth judicial district shall be composed of the county of
San Francisco.
Fifth district.
5th. The fifth judicial district shall be composed of the counties of
Calaveras, Tuolumne, San Joaquin and Mariposa. The county of
Tulare, for judicial purposes for the district court, shall be attached
to Mariposa county.
Sixth district.
6th. The sixth judicial district shall be composed of the county of
Sacramento.
Seventh district.
7th. The seventh judicial district shall bo composed of the counties
of Marin, Sonoma, Napa, Solano, Mendocino and Contra Costa.
Eighth district.
8th. The eighth judicial district shall be composed of the i
of Klamath, Humboldt and Siskiyou.
Ninth district.
9th. The ninth judicial district shall be composed of the <
of Colusi, Shasta, Trinity and Butte.
Tenth district.
10th. The tenth judicial district shall be composed of the counties
of Sierra, Yuba, Nevada and Sutter.
Eleventh district 11th. The eleventh judicial district shall be composed of the coun
ties of Yolo, Placer and El Dorado.
There shall
Sec. 13. There shall be a district judge for each of the judicial dis
be a Judge for
each district.
tricts. The courts held by them shall be the district courts of this
state.
How, i
Sec. 14. The district judges shall be chosen by the qualified elec
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tors of their respective districts, at the general election in the year one Jf"^^4
thousand eight hundred and fifty-eight, and at the general election
every six years thereafter, and shall enter upon their duties on the
first day of January subsequent to their election. (1)
Sec. 15. In case of a vacancy, from any cause, in the office of the Governor may
, «
,
.
. All vacancy, to
district judge, the governor shall fill the same by granting a commis- continue until
sion, which shall continue until the election and qualification of a election,
judge in his place. A judge to fill the vacancy shall be chosen at
the first general election subsequent to the occurrence of the vacancy.
Sec. 16. Each district judge hereafter elected or appointed, shall To bo
■
..
iii
0
it*
•
commissioned
be commissioned by the governor, and, before entering upon his duties, and tako oath,
shall take the constitutional oath of office.
Sec. 17. Each Jjudge
Judges
° shall reside in his district; and no person
1
to reside In
shall be eligible to the office of district judge who shall not have been Jjh^JJJJpecUTe
a citizen of the United States and a resident of this state for two Eligibility,
years, and of the district six months previous to his election.
Sec. 18. The jurisdiction of these courts shall be of two kinds : Jurisdiction,
first, original ; second, appellate.
Sec. 19. Their original jurisdiction shall extend to all civil cases original
where the amount in dispute exceeds two hundred dollars, exclusive •'arisdlctlon
of interest, and to all criminal cases not otherwise provided for. In
cases involving the title or possession of real property, and in all
issues of fact joined in the probate court, their jurisdiction shall be
unlimited.
Sec. 20. In all the counties of this state, the district courts shall Crimi°*?'
jurisdiction.
have jurisdiction to try and determine all indictments transmitted to
them from the court of sessions, in the cases provided for by law.
Sec. 21. The appellate
Appc"a,f
*r
*jurisdiction of these courts shall extend to jurisdiction.
hearing upon appeal :
1st. A final judgment of a county court in an action or special
proceeding commenced therein, and to hearing upon the appeal from
such judgment, any intermediate order involving the merits, and
necessarily affecting the judgment.
2d. Any judgment of a county court, rendered on appeal from jus
tices', mayor's or recorder's court.
3d. A judgment of a court of sessions in a criminal action.
4th. An order granting or refusing a new trial in an action or pro
ceeding commenced in a county court, or in the court of sessions, or
which affects a substantial right in such action or proceeding.

(1) See ante, p. 241, sec. 10.
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5th. An order or judgment of a probate court in the cases pre
scribed by statute.
Sec. 22. These courts, and the judges thereof, shall have power
writs.
to issue all writs necessary or proper to the complete exercise of
the power conferred upon them by the constitution, and by this and
other statutes.
Terms ofcourt.
Sec. 23. The terms shall be held at the county seats of the several
counties ; if a room for holding the court be not provided by the
Furnishing
fuel; lights, etc. county, together with attendants, fuel, lights and stationery, suitable
and sufficient for the transaction of business, the court may direct
the sheriff to provide such room, attendants, fuel, lights and station
ery, and the expenses thereof shall be a county charge.
Duration of
Sec. 24. The terms shall be held until the business of the term is
terms.
fully disposed of, or until the day fixed for the commencement of
some other term in the district, and may be adjourned from time to
time in the discretion of the court.
Sec. 25. The district judges shall, at all reasonable times, when not
engaged in holding courts, transact such business at their chambers,
as may be done out of court, at chambers ; they may try and deter
mine writs of mandamus, certiorari, and quo warranto, hear and dis
pose of all applications for orders and write which are usually granted
in the first instance upon an ex parte application, and may, in their
discretion, also hear applications to discharge such orders and writs.
Sec. 26. Whenever an action or proceeding is pending in a county
Causes
transferred from court where the judge thereof is, by law, disqualified from hearing or
county court.
trying the same, the court shall, by order, transfer such action or pro
ceeding to the district court.
Sec. 27. A district judge may hold a term in any judicial district
District judge
may hold a term in this state upon the request of the judge of the district in which ■
of court in any
Judicial district of such term is to be held ; and when, by reason of sickness or absence
the state.
from the state, or from any other cause, a term cannot be held in a
Certificate of
such action to district by the judge thereof, a certificate of that fact shall be trans
be forwarded to mitted by the clerk to the governor, who shall thereupon direct some
the governor.
other district judge to hold such term. It shall be the duty of the
judge thus directed to hold such term.
Rules of district
Sec. 28. Each district court shall have power to make rules, not
court
inconsistent with the constitution and laws of this state, for its own
government and the government of its officers, but such rules shall
not be in force until thirty days after their adoption and publication,
and no rule shall be made imposing any tax or charge upon any legal
proceeding, or making an allowance to any officer for services.
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CHAPTER IV.
THE SUPERIOR COURT OF THE CITY OF SAN FRANCISCO.
Section 29. The court known as the superior court of the city of ^5Jjj^0Urt
San Francisco is continued with the jurisdiction conferred by this
chapter.
Sec. 30. This court shall be composed of a judge who shall be cho- judgo of court,
sen by the electors of the city of San Francisco, at the general elec- chosen,
tion in the year one thousand eight hundred and fifty-four, and at
the general election every three years thereafter, and shall enter upon Term of office,
his duties on the first day of January subsequent to his election.
Before entering on his duties he shall take the constitutional oath of
office.
Sec. 31. When a vacancy occurs in the office of judge of this Governor to mi
.
i • .
» vacancy until the
court, a new judge shall be chosen at the next general election, for next general
the unexpired term of the preceding judge, and the governor shall ap
point some person to fill the vacancy until the general election be
held, and the person chosen be qualified.
Sec. 32. The city of San Francisco shall pay out of its treasury to jj^.8*"00
the judge of this court, during the term of the present judge, the
same salary or compensation heretofore and now allowed him by law,
the same to be paid quarterly, in equal proportions. After the ex
piration of the term of the present judge, said city shall pay out of
its treasury to the judge of this court, quarterly as aforesaid, a sala
ry of six thousand dollars per year.
Sec. 33. This court shall have original jurisdiction in all civil ca- original
ses in which the amount in controversy exceeds two hundred dollars, •iuriadkMonexclusive of interest, or which involves the title or possession of real
property situated in the city of San Francisco, and its jurisdiction in
such cases shall be co-extensive with the jurisdiction of the district
court in the like cases.
Sec. 34. This court and the judge thereof shall have power to issue oven of court,
all writs necessary or proper to the complete exercise of the powers
conferred by this and other statutes, and may send its writs, process
and orders out of the city of San Francisco, in the actions and pro
ceedings in which it has jurisdiction by this act.
Sec. 35. This court shall hold a term each month in the year, to Terms of court,
commence on the first Monday of the month and to continue until and
including the third Saturday thereafter, unless all business before it
be sooner disposed of. The court may be continued for a longer pe
riod if the public interests require it.
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Chamber
business'

Sec. 36. The judge of this court shall, at all reasonable times,
when not engaged in holding court, transact such business at cham
bers as may be done out of court. At chambers all applications for
orders and writs which are usually granted in the first instance upon an
ex parte application may be heard and disposed of, and also in the
discretion of the judge, application to discharge such orders and
writs.
Where sessions
Sec. 37. This court shall hold its sessions in the city of San Fran
of court shall
be held:
cisco, in such central and convenient place as shall be provided for
that purpose by the city. If a room for holding the court be not
Sheriff to
furnish fuel,
provided by the city, together with attendants, fuel, lights and sta
lights, etc.
tionery suitable and sufficient for the transaction of business, the
court may direct the sheriff of the county of San Francisco to pro
vide such room, attendants, fuel, lights and stationery, and the ex
pense thereof shall be a charge upon the city.
Kulcs of
Sec. 38. This court shall have power to make rules for its own
superior court.
government and the government of its officers not inconsistent with
the constitution and laws of the state, but such rules shall not be in
force until thirty days after their adoption and publication, and no
rule shall be made imposing any tax or charge upon any legal pro
ceeding, or making allowance to any officer for services.
Sec. 39. This court shall have a clerk who may appoint one or
Clerk of court.
When elected. more deputies. The clerk shall be elected at the next municipal
And term of
election of the city of San Francisco, and thereafter every two years
office.
by the legal electors of said city, and shall hold his office for the
space of two years from and after his election.
CHAPTER V.
THE COUNTY COURTS.
County courts
County judge.

When elected,
and term of
office.

Section 40. There shall be in each of the counties of this state a
county court, with the jurisdiction conferred by this chapter. (1)
Sec. 41. The county judge of each county shall be the judge of
the county court. The county judge of each county shall, except in
the cases ' otherwise provided by special statutes, be chosen by the
electors of the county at the general election in the year one thou
sand eight hundred and fifty-three, and every four years thereafter,
and shall enter upon the duties of his office on the first Monday of
April subsequent to his election. Before entering upon his duties he
shall take the constitutional oath of office.
(1) Sec ante, page 241, sec. 13.
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Sec. 42. In case of a vacancy■ in the office of county judge# the TDcaocics
ooTemor until
to au
vaeancy shall be filled by appointment from the governor until the ncxt^enerai
next general election, when a county judge shall be chosen for the
unexpired terra of the preceding judge, and until the new judge
elected be qualified.
Sec. 43. The county court shall have jurisdiction to hear and de- Appellate
termine all civil causes appealed thereto from a justice's, mayor's, or junsdlctlon'
recorder's court, in the county.
Sec. 44. The county court shall have original civil jurisdiction : jJ^aiMion11
1st. Of an action to enforce the lien of mechanics and others.
2d. Of an action to prevent or abate a nuisance.
3d. Of all proceedings against ships, vessels or boats, or against
. the owners or masters thereof, when the suit or proceeding is for the
recovery of seamen's wages, for a voyage performed in whole or in
part without the waters of this state.
4th. Of proceedings in cases of insolvency.
Sec. 45. The county court and the judge thereof, shall have power Chamber
business.
at chambers to try and determine writs of mandamus, certiorari and
quo warranto, and to issue all writs necessary or proper to the com
plete exercise of the powers conferred upon it by this and other
statutes.
Sec. 46. This court shall hold a term on the first Monday of Janu- T8rm« <* "o"1*ary, March, May, July, September and November, of each year,
which shall continue until all the business of the court be disposed of.
Sec. 47. If a room for holding the court be not provided by the f^ft,
county, together with attendants, fuel, lights and stationery, suitable fael> Ught*' etcand sufficient for the transaction of business, the court may direct the
sheriff to procure such room, attendants, fuel, lights and stationery,
and the expenses thereof shall be a county charge.
CHAPTER VI.
THE COURTS OF SESSIONS.
Section 48. There shall be in each of the counties of this state a courts of
court, denominated a court of sessions, with the jurisdiction conferred 8eswona'
by this chapter.
Sec. 49. The court of sessions of each county shall be composed of How composed,
the county judge, who shall be the presiding judge thereof, and two
justices of the peace of the county, as associate justices.
Sec. 50. The associate justices of the court of sessions shall be Associate justice,
chosen by the justices of the peace of the county. The county judge
shall convene, at the county seat, on the first Monday of the month
03
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subsequent to the general election in each year, the persons elected as
justices of the peace of the county at said preceding general election,
and they, after being qualified and filing their respective bonds as
such justices, as required by law, shall elect by ballot two of their
Persons elected number as associate justices of the court of sessions. The county
as justices of the
peace to qualify judge shall preside over the convention, and the county clerk shall be
and file bond.
To elect two of its clerk. A majority of the persons who have qualified and filed
their number to
act as associate their bonds as justices of the peace of the county shall form a quorum
justices.
for the purpose of the election. A minute of the proceedings of the
convention shall be entered in the records of the courts of sessions.
A certificate of election shall be given by the county judge and clerk,
under the sesl of the court of sessions, to the two persons who receive
a majority of all the votes cast. Should there bo no election for
In caso of
non-election.
associate justices held at the time above prescribed, the county judge
shall at any time be authorized to call an election for Euch purpose,
by giving ten days' notice thereof.
County judge
Sec. 51. If the justices of the court of sessions, or either of
may fill
vacancy for the them, be absent at a term of a court of sessions, or the office of those
term.
justices, or either of them, be vacant, the county judge shall supply
the vacancy or deficiency for the term, by designating the requisite
number to form the court, from the justices of the peace of the
county.
Sec. 52. The courts of sessions shall have jurisdiction—
Jurisdiction of
courts of
1st. To inquire, by the intervention of a grand jury, of all public
sessions.
offences committed or triable in its county :
2d. In the county of San Francisco to try and determine all in
dictments found therein, and in the other counties to try and deter
mine indictments found therein, for all public offences except murder,
manslaughter, arson, and such crimes as may by law be punishable
by death :
3d. To hear and determine appeals from justices', mayors', and re
corders' courts in cases of a criminal nature.
Indictments of
capital offences to Sec. 53. When an indictment is found in the court of sessions, ex
be transferred cept in the county of San Francisco, for murder, manslaughter, arson,
to district court.
or any crime that may be punishable by death, it shall be transmitted
by the clerk to the district court sitting in the county for trial, except
when the indictment is found against a person holding the office of a
district judge, when it shall be transmitted to the district court of
such other district as the court of sessions may direct.
Indictments
Sec. 54. All indictments found in the court of sessions against a
against members
of the court or member thereof, or any justice of the peace, shall also be transmitted
justice of peace. to the district court sitting in the county for trial.
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Sec. 55. The court of sessions, except in the counties in which a Further
.
.
i
jurlsdictio
board of supervisors is established, shall also have power and juris- the court,
diction in its county—
1st. To make orders respecting the property of the county, in con
formity with any law of this state, and to take care of and preserve
such property.
2d. To examine, settle and allow all accounts legally chargeable
against the county, and to direct the levying such per centage on the
assessed value of real and personal property in the county as may be
authorized by law.
1
3d. To examine and audit the accounts of all officers having the
care, management, collection and disbursement of any money belong
ing to the county or appropriated by law, or otherwise, for its use
and benefit.
4th. To control and manage public roads, turnpikes, ferries, canals
and bridges within the county, where the law does not prohibit such
jurisdiction, and to make such orders as may be necessary and requi
site to carry its control and management into effect.
5th. To' divide the county into townships, and to create new town
ships and to change the divisions of the same, as the convenience of
the county may require.
6th. To establish and change election precincts.
7th. To control and manage the property, real and personal, be
longing to the county, and to receive by donation any property for
the use and benefit of the county.
8th. To purchase any real and personal property necessary for the
use of the county : Provided, the value of such real property be pre
viously estimated by three disinterested persons to be appointed for
that purpose by the district court of the county.
Oth. To sell and cause to be conveyed any property belonging to
the county, appropriating the proceeds of such sale to the use of the
same.
10th. To cause to be erected and furnished a court house, jail, and
such other public buildings as may be necessary, and the same to be
kept in repair : Provided, that the erection of such court house, jail
and other public buildings be let out, after one month's previous pub
lication, in each case of a readiness to receive proposals therefor, to
the lowest bidder, who will give good and sufficient security for the
completion of any contract which may be made respecting the same.
11th. To ascertain and determine with a jury, or by consent of
parties, without a jury, the just compensation to be made to the owners
of private property taken for public use.
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12tb. To do and perform all such other acts and things as may he
requisite and necessary to the full discharge of the powers and juris
diction conferred on the court.
howrT'oiated
^EC^^en anv ^ay, river, stream, creek or slough separates
two counties, the court of sessions of the county lying on the left
bank descending such bay, river, stream, creek or slough, shall have
the jurisdiction of the same, so far as the control and management of
bridges and ferries are concerned, but all sums paid for licenses to
construct any bridges, or to run any ferries over such river, stream,
creek or slough shall be divided equally between the two counties.
vouchers for
Sec. 57. All accounts, vouchers, papers, petitions and documents
county expenses
* *
*
to belied with relating to the business or property of the county, shall be appropri
ately arranged under their several heads, filed in the office of the
county clerk, and preserved separate from the papers and documents
of the court, as a court having criminal jurisdiction.
or ralrilo'be
^E0'
^e orc*ers> judgments and proceedings of the court when
recorded.
sitting for the transaction of county business shall be entered by the
clerk, in separate books to be kept for that purpose.
Terms of the
Sec. 59. A term of the court of sessions shall be held at the
court.
county seat in each county on the first Monday of February, April,
June, August, October and December of each year, excepting the
county of Calaveras, where the terms of said court shall be held on
the second Mondays of February, April, June, August, October and
December, and shall continue until the commencement of the nest
term, unless all the business of the court be sooner disposed of.
Special terms of the court may also be held whenever, in the opinion
of the county judge, the public interests require the same,
ifno courthouse, Sec. 60. Until a court house be erected for the county, this court
aherifT to provide
- . .
• ii
<»iit
room, also fuel, may direct the sheriff to furnish a suitable room for holdinj; the court,
lights, etc.
.
and the expenses thereof shall be a county charge. This court may,
also, at any time, direct the sheriff to furnish attendants, fuel, lights
and stationery suitable and sufficient for the transaction of business,
and the expenses thereof shall be a county charge.
CHAPTER VII.
THE TttOBATE COURT.
Probate court
Section 61. There shall be, in each county, a probate court with
the jurisdiction conferred by this chapter.
Probate judges.
Sec. 62. The county judge of each county shall be the judge of
the probate court.
Jurisdiction.
Sec. 63. The probate court shall have power to open and receive
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the proof of last wills and testaments, and to admit them to probate ;
to grant letters testamentary of administration and of guardianship,
and to revoke the same, for cause shown according to law ; to compel
executors, administrators and guardians to render an account when
required, or at the period fixed by law ; to order the sale of property
of estates or belonging to minors ; to order the payment of debts due
by estates ; to order and regulate all partitions of property or estate
of deceased persons ; to compel the attendance of witnesses ; to ap
point appraisers or arbitrators ; to compel the production of title
deeds, papers or other property of an estate or of a minor ; and to make
such other orders, as may be necessary and proper, in the exercise of
the jurisdiction conferred upon the probate court.
Sec. 64. The county iudge shall have power in vacation to appoint May attend to
.
.
,
buaineas during
appraisers, to receive inventories and accounts to be filed m his court ; TacaUon.
to suspend the powers of executors, administrators, or guardians in
the cases allowed by law ; to grant special letters of administration or
guardianship ; to approve claims and bonds, and to direct the issu
ance, from his court, of all writs and process necessary in the exer
cise of his powers as probate judge.
Sec. 65. The county judge of the county of San Francisco shall j£nb£^°££;of
hold a probate court at the city of San Francisco, on the third Mon- when "> *• hMday of January, March, May, July, September and November: Pro
vided, that each term of said court shall continue until the commence
ment of the next term, unless all the business of the court be sooner
disposed of. In the other counties of the state, the county judge
shall hold a probate court on the fourth Monday of each month.
CHAPTER Vm.
justices' courts.
Section 66. The courts held by justices of the peace in this state Juitices' conrti.
shall be denominated justices' courts, and shall have the jurisdiction
conferred by this chapter, but nothing contained in this chapter shall
affect their jurisdiction in actions or proceedings now pending therein,
nor shall it affect any judgment or order already made, or proceedings
already taken.
Seo. 67. These courts, except in the county of San Francisco, shall Jnrkdiction.
have jurisdiction of the following actions and proceedings:
1st. Of an action arising on contract for the recovery of money
only, if the sum claimed, exclusive of interest, do not exceed five
hundred dollars.
2d. Of an action for damages for an injury to the person, or for
63*
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taking, detaining, or injuring personal property, if the damages
claimed do not exceed five hundred dollars.
3d. Of an action for a fine, penalty or forfeiture not exceeding
five hundred dollars, given by statute or the ordinance of an incorpo
rated city.
4th. Of an action upon a bond conditioned for the payment of
money not exceeding five hundred dollars, though the penalty exceed
that sum, the judgment to be given for the sum actually due : when
the payments are to be made by instalments, an action may be
brought for each instalment as it becomes due.
5th. Of an action upon a surety bond or undertaking, taken by
them though the penalty or amount claimed "exceed five hundred
dollars.
6th. Of an action for the foreclosure of any mortgage, or the en
forcement of any lien on personal property, when the debt secured
does not exceed, exclusive of interest, five hundred dollars.
7th. Of an action to recover the possession of personal property
when the value of such property does not exceed five hundred
dollars.
^
8th. To take and enter judgments on the confession of a defendant,
when the amount confessed does not exceed five hundred dollars.
9th. Of an action for a forcible or unlawful entry upon, or a for
cible or unlawful detention of lands, tenements, or other possessions.
10th. Of an action to determine the right to a " mining claim."
11th. Of proceedings respecting vagrants and disorderly persons.
12th. The justice's court of the county of San Francisco shall have
jurisdiction of the actions specified in this section, but such jurisdic
tion shall be limited in the actions mentioned in the first eight sub
divisions, to cases involving an amount not exceeding two hundred
dollars, exclusive of interest.
'toU^nd°tooISo8 Sec- 68- The jurisdiction conferred by the last section shall not exherein fet forth ten^ however
1st. To a civil action in which the title to real property shall come
in question.
2d. Nor to an action for the foreclosure of a mortgage or the
enforcement of a lien on real property, nor to an action or proceeding
against ships, vessels, or boats, or against the owners or masters
thereof when the suit or proceeding is for the recovery of seamen's
wages for a voyage performed, in whole or in part, -without the waters
of this state.
Further
Sec. gg. These courts shall also have jurisdiction,
except
jurisdiction.
J
_r within
the limits of the city of San Francisco, of the following public offences
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committed within the respective counties in which such courts are
established :
1st. Petit larceny.
2d. Assault and battery, not charged to have been committed upon
a public officer in the discharge of his duties, or with intent to kill.
3d. Breaches of the peace, riots, affrays, committing a wilful injury
to property ; and all misdemeanors punishable by fine not exceeding
five hundred dollars or imprisonment not exceeding three months, or
by both such fine and imprisonment.
Sec. 70. There shall be no terms in justices' courts ; these courts Court always
open.
shall always be open.
Sec. 71. Justices of the peace shall hold their offices for one year, Term of omce,
and until their successors are elected and qualified. They shall be justices,
chosen by the electors of their respective townships or cities at the
general election in the year one thousand eight hundred and fiftythree, and at the general election every year thereafter, and shall
enter upon their duties on the first Monday of the month subsequent
to their election. Whenever a vacancy shall occur in the office of a
justice, by death, resignation, or otherwise, a special election may be
ordered by the county judge to supply such vacancy. The justice
elected to supply a vacancy shall hold his office only for the unexpired
term of his immediate predecessor. Each justice, before entering
upon the discharge of his duties, shall take the constitutional oath of
office, and shall execute a bond to the state in the sum of five thousand
dollars, conditioned for the faithful performance of his duties, and file
the same with the county clerk.
CHAPTER IX.
recorder's court.
Section 72. The recorders' courts which are already established, Jurisdiction,
or which may hereafter be established, in any incorporated, city of
this state, shall have jurisdiction ':
1st. Of an action or proceeding for the violation of any ordinance
of their respective cities.
2d. Of an action or proceeding to prevent or abate a nuisance
within the limits of their respective cities.
3d. Of proceedings respecting vagrants and disorderly persons.
Sec. 73 The recorders' courts already established, or which may Further
hereafter be established, shall also have jurisdiction of the following Jari8di<:tion
public offences committed in their respective cities :
1st. Petit larceny.

754

COMPILED LAWS OF CALIFORNIA.

2d. When he is related to either party by consanguinity or affinity,
within the third degree.
3d. When he has been attorney or counsel for either party in the
action or proceeding ; but this section shall not apply to the arrange
ment of the calendar or the regulation of the order of business.
Not to act as
Sec. 88. A judge shall not act as attorney or counsel in a court
attorney.
in which he is judge, or in an action or proceeding removed therefrom
to another court for review, or in any action or proceeding from which
an appeal may lie to his own court.
whJrThe'isT0*
^SC'
ju<^Se °f tue supreme court, or of the district court, or
record011 the
°^
superior court of the city of San Francisco, shall not act as
attorney or counsel in any court except in an action or proceeding
to which he is a party on the record.
Partner of, not
Seo. 90. A judge or justice of the peace shall not have a partner
to act as
attorney, etc. acting as attorney or counsel in any court in this state.
Sec. 91. A judge of the supreme court, or of the district court, or
of the superior court of the city of San Francisco, or of a county
court, shall not absent himself from the state.
ARTICLE III.
JUDICIAL DAYS AND TLACES OF HOLDING COURTS OF JUSTICE.
Courts, when
to be held.

Section 92. The courts of justice may be held and judicial business
may be transacted on any day except as provided in the next sec
tion.
When judicial
Sec. 93. No court shall be opened nor shall any judicial business
business shall n
be transacted. be transacted on Sunday, on New Year's day, on the Fourth of July,
on Christmas day, on Thanksgiving day, or on a day in which the
general election is held, except for the following purposes :
1st. To give upon their request, instructions to a jury then delibe
rating on their verdict.
2d. To receive a verdict, or discharge a jury.
3d. For the exercise of the powers of a magistrate in a criminal
action, or in a proceeding of a criminal nature.
Sec. 94. Every court of justice except a justice's, mayor's or re
Terms of courts.
Where to bo
corder's court, shall sit at the county seat of the county in which it
held.
is held, except in the cases provided in this article. Justices' courts
shall be held in their respective townships or cities, and mayors' and
recorders' courts in their respective cities : Provided, justices of the
peace for townships of the county of San Francisco, within the cor
porate limits of the city of San Francisco, shall have jurisdiction
within said corporate limits of all actions and proceedings of which
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justices of the peace oft said county have or may have by law, juris
diction, whenever the parties to said actions or proceedings may re
side in said city ; and provided, that no justice of the peace shall
hold a court in any other township of said county or city than the one
for which ho shall have been elected.
Sec. 95. If no judge attend on the day appointed for the holding in tho absence
of the court before noon, the sheriff or clerk shall adjourn the court shirift'clerk
until the next day at ten o'clock, and if no judge attend on that day TOurt?djoarn
before noon, the sheriff or clerk shall adjourn the court until the fol
lowing day ; and so on from day to day for one week. If no judge
attend for one week, the sheriff or clerk shall adjourn the court for
the term.
Sec. 96. A judge authorized to hold or preside at a court appoint- piace of holding
ed to be held in a city or town, may, by an order filed with the county ch"ngedainbe
clerk, and published as he may prescribe, direct that the court be ccrtam casoflheld or continued at any other place in the city or county than that
appointed, when war, pestilence, or other public calamity, or the dan
gers thereof, or the destruction of the building appointed for holding
the court may render it necessary ; and may in the same manner re
voke the order, and in his discretion appoint another place in the
same city or county for holding the court.
Sec. 97. When the court is held at a place appointed as provided Parties to appear,
in the last section, every person held to appear at the court, shall ap
pear at the place so appointed.

AltTICLE IV.
SEALS Of THE COURTS OF JUSTICE.
Section 98. Each of the following courts, and no other, shall have Seals of court*,
a seal.
1st. The supreme court.
2nd. The district courts.
3rd. The superior court of the city of San Francisco.
4th. The county courts.
5th. The courts of sessions.
6th. The probate courts.
t
Sec. 99. The seals now used by the supreme court, and the supe- Existing seals
rior court of the city of San Francisco, shall be the seals of the said may be usedcourts : and where seals have been provided for the county courts,
courts of sessions, and probate courts, such seals shall continue to
be used as the seals of said courts.
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Seals to be
procured for
certoiu courts.

Sec. 100. The several district courts, and also the several county
courts, courts of sessions, probate courts, for which separate seals have
not been heretofore provided, shall direct their respective clerks to
procure seals, which shall be devised by the respective judges of such
courts, and shall have the following inscriptions surrounding the
same :
Inscriptions.
1st. For the district courts—" District Court,
County,
California," inserting the name of tho county.
2d. For the county courts—" County Court,
County,
California," inserting the name of the county.
3d. For the courts of sessions—" Court of Sessions,
County, California," inserting the name of the county.
4th. For the probate courts—l; Probate Court,
County,
California," inserting the name of the county.
Sec. 101. Until the seals devised, as provided in the last section,
Clerk may use
private seal.
are procured, the clerk of each court may use his private seal when
ever a seal is required.
Sec. 102. The clerk of each court shall keep the seal thereof.
Seal to be used
Sec.
103. The seal of the court need not be affixed to any proceed
in certain
proceedings.
ings therein, except,
1st. To a summons or writ :
2d. To the proof of a will, or the appointment of an executor, ad
ministrator or guardian :
3d. To the authentication of a copy of a record, or other proceed
ing of the court, or an officer thereof, for the purpose of evidence in
another court.
How impressed.
Sec. 104. The seal may be affixed by impressing it on the paper,
or on a substance attached to the paper and capable of receiving the
impression.
AETICLE V.
MISCELLANEOUS PROVISIONS RESPECTING COURTS AND JUDICIAL OFFICERS.
Order in
Section 105. Ifan application for an order, made to a judge of a court
proceeding In
b pendi
in which the action or proceeding is pending, be refused in whole or
in part, or be granted conditionally, no subsequent application for the
same order shall be made to any other judge except of a higher court :
Informalities. Provided, that nothing in this seation be so construed as to apply to
motions refused for any informality in the papers or proceedings
necessary to obtain an order.
Punishment for
Sec. 106. A violation of the last section may be punished as a
violating last
section.
contempt ; and an order, made contrary thereto, may be revoked by
the judge who made it, or vacated by a judge of a court in which the
action or proceeding is pending.
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Sec. 107. The judges of the supreme court, of the district courts, rowers ofjudges
•
„_ .
m ri -ra
•
« a
of courts of
of the superior court of the city of San rrancisco, and of the county record,
courts shall have power in any part of the state, and justices of the
peace, and recorders within their respective counties, and recorders m»yo™*'and
and mayors within their respective cities, shall have power to take
courts,
and certify :
1st. The proof and acknowledgment of a conveyance of real prop
erty or of any other written instrument.
2d. The acknowledgment of satisfaction of a judgment of any
court.
3d. An affidavit to be used in any court of justice of this state.
Sec. 108. No action or proceeding
vacancy courts
in
r
° in a court of *justice shall be justices'
affected by a vacancy in the office of all or any of the judges, or by not to affect
" cases pending.
the failure of a term thereof.
Sec. 109. Every written proceeding in a court of justice, in this co^rto'bTin'
state, or before a judicial officer, shall be in the English language : Eng'"*bat such abbreviations as are now commonly used in that language
may» be used, and numbers may* be expressed
by figures
certain
r
. _ or numerals Except
countiesinwhere
in the customary manner. In the counties of San Luis Obispo, Santa they may be
conducted in
Barbara, Los Angeles and San Diego, the proceedings may be in the Spanish.
English or Spanish languages.
Sec. 110. The following acts are hereby .repealed : The act enti- Former acts
. i
a
i
i • t • repealed.
tied an " Act concerning the courts of justice of this state and judicial
officers," passed March eleventh, one thousand eight hundred and
fifty-one ; and the act entitled an " Act amending the act entitled an
act concerning the courts of justice of this state and judicial officers,"
passed March eleventh, one thousand eight hundred and fifty-one.
Nothing in this act shall, however, affect any judgment already ren- Repeal not to
dered, or any order already made, under an act entitled " An act con- StraEf"
cerning the courts of justice in this state and judicial officers," pass- lnws'
ed March twenty-seventh, one thousand eight hundred and fifty-two.
" An act amendatory of an act concerning courts of justice of this Repealed acts
state and judicial officers," passed March eleventh, one thousand
eight hundred and fifty-one, approved May third, one thousand eight
hundred and fifty-two. The act entitled " An act to change the time
of holding the district court in the county of San Clara," passed
March twenty-ninth, one thousand eight hundred and fifty-two : And
the act entitled "An act to regulate the terms of the district courts
of the tenth judicial district," passed May fourth, one thousand eight
hundred and fifty-two, or any proceedings already taken, in any civil jjjjj^'j^'
or criminal cases, in any of the courts of this state : nor shall it be «micr existing
M
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construed so as to remove from office any of the judges of the existing
courts of this state.
when this act
Sec. m This act shall take effect on the first Monday of June
■hall take effect.
»
next.
CHAPTER CXXXIV.
AN ACT creating and regulating Public Ferries. — [Passed
March 18, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
keepa ferry"
Section 1. No person shall keep a ferry without a license, except
hcc1""'"
for his own personal use, or that of his family. (1)
conrt
of sessions Sec. 2. The court of sessions of each
may establish
.. county
, J shall be, and theyJ are
public ferries. hereby, empowered to establish public ferries across those bays, rivers,
creeks, or sloughs, bounding or within their respective counties, when
ever they shall deem it necessary. (2)
Petition for
Sec. 3. Any person may petition the court of sessions for a license
ferry.
to keep a ferry, and if, in the discretion of the court, such ferry be
necessary, and the petitioner be a suitable person to keep the same,
it shall order the clerk to issue a license, on the payment of the tax
assessed on such license.
License to keep a Sec. 4. Upon the production of the receipt of the collector of the
ferry—when it
1
*
• n •
i «.
may issue.
county tax to such clerk, he shall issue such license to keep a ferry at
the place therein mentioned, for a time not to exceed one year ; but
no license to keep such ferry shall issue unless the land on that side
of such river or creek, on which it is sought to establish such ferry,
be public land, or the land of said petitioner ; or where the holders or
owners of any land where the public convenience may require that
such ferry shall be kept, shall neglect or refuse to have a public ferry
established within a reasonable time.
No ferry to be
Sec. 5. No ferry shall be established within two miles, immediately
within'two miles above or below a regularly established ferry, unless it be required by
ferry,exccptgin the public convenience ; or where the situation of a town, or village,
certain cases.
^e crossing 0f a public highway, or the intervention of some creek
or ravine shall render it necessary. Upon application by any person
to establish another ferry within two miles of any regularly estab
lished ferry, notice of at least ten days of the time and place of such
(1) Amendment inserted from Stat. 1851, p. 183.
(2) For supplementary act, explanatory of this section, see next chapter.
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application, and of the grounds upon which the same is founded, shall
be served on the proprietor of the ferry already established ; and such
application shall be made to the same court by which the license to
the ferry already established, was granted. (1)
Sec. 6. When any river or creek shall be the boundary line between Ferry over river
.
.
...
or creek beinff
two counties, and any person holding lands on either side of said river the boundary line
between two
or creek shall wish to have a public ferry across the same, he or she counties,
shall apply to the court of sessions for the county in which his or her
land lies, who are hereby authorized to establish such ferry from the
land of such applicant to the opposide side.
Sec. 7. When any person, being owner or holder of any land lying where public
on any river or creek within, or bounding on this state, where any requires'u.'a
public road may cross the same, and where the public convenience Sum'Shed'on
may require that a ferry should be kept, shall neglect or refuse to priva\o*property.
have a public ferry established within a reasonable time, it shall be
lawful for the court of sessions of the county in which it may be
necessary to have such ferry established, upon proper application
being made, and after having given three months' public notice of
their intention, by advertisement in some public newspaper in the
county, or by written notices set up in three of the most public places
in the county, to grant a license to some person to keep a ferry at
such place on such conditions as to them may appear reasonable and
just, taking bond and security as hereinafter provided.
Sec. 8. Any person or persons having obtained a license from the Persons licensed
court as aforesaid shall be and they are hereby authorized and empower- ferrym»y occupy
ed to keep such ferry so established, and also to occupy as much ground pu°rposo!°r tUe
as may be necessary to discharge passengers, not exceeding one hundred
feet on each side of the river or creek, as the ferryman may deem suffi
cient and necessary, but shall not be permitted to move or disturb any
boat lying at shore one hundred feet or more from the regular landing.
Sec. 9. In case of any land belonging to any private individual Private property
,.
-nr.
„■
taken for a ferry
being appropriated tor public use, as provided lor in the last two pre- to be appraised
ceding sections, it shall be the duty of the court of sessions to ap- ^ paid f°r'
point three disinterested electors of the county, who shall, upon view
of such land so appropriated for public use, appraise the same and
make a return to said court, setting forth the metes and bounds of
such land, and the fair valuation which they have placed thereon.
Whereupon the court of sessions shall make an order that the
amount of such appraisement shall be paid to the holder or owner
of such land so appropriated, out of any moneys in the county trca(1) Amendment inserted from Stat. 1851, p. 184.
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sury ; and thereafter such land shall be held to be public property,
until such ferry shall become disused, or be formally vacated by the
court of sessions.
Sec. 10. Where the land bordering on any creek or river, across
which a public ferry is deemed necessary, shall be a public common
for any town, the said court shall be authorized to establish ferries
across such river or creek, on application of any person owning land
next adjoining such public common, under the same rules and restric
tions that ferries are established to persons owning land bordering
on such river or creek ; but the foregoing provisions shall not be so
construed as in any wise to affect the right of any town or corpora
tion, or of any person or persons being proprietor or proprietors of
any town, their heirs or assignees, by giving the right to establish a
ferry or ferries to any person or persons who are not proprietors of
the land lying on the margin of the river or creek, if the corporation
of such town, or the proprietor or proprietors of such land, keep up
a sufficient number of ferries across such river or creek.
Sec. 11. The court of sessions of each county shall not establish
any ferry until the applicant shall prove satisfactorily that written
notices of his intended application have been set up in three of the
most public places in the township at least thirty days.
Sec. 12. The court of sessions shall have authority to order and
direct, from time to time, the number and description of boats,
and the number of hands which shall be kept at each ferry respec
tively.
Sec. 13. The owner of the land whereon such ferry is established,
or the applicant to whom the ferry is granted, shall, within thirty
days from the establishment thereof, execute a bond payable to the
state of California, in a penal sum to be fixed by the court of ses
sions, with one or more sureties, to be approved by said court of ses
sions, conditioned that he or she will keep such ferry, or cause the
same to be kept according to law, and that he or she will give passage
to all public messengers and expresses, when recpiired, without fee or
reward ; which bond shall bo filed with the clerk of the county court,
to be proceeded on in the same manner as other public bonds for any
breach of the condition thereof ; and if any person shall neglect or
refuse to give such bond, he or she shall forfeit his or her right to
said ferry.
Sec. 14. All expresses sent on public service by a commander-inchief, colonel, or major, to or from the governor for the time being
or commanding officer of the militia, shall be accounted public mes
sengers or expresses, and Bhall pass all ferries free of charge, within
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the condition of the bond aforesaid, if the despatch carried by such Exception,
express be endorsed " Public Service" and be signed by the person
sending the same. But no ferryman shall be bound to give passage
free to any such express in time of peace, except in case of insur
rection.
Sec. 15. Each and every licensed ferry keeper shall constantly Duties of
keep a good and sufficient boat or boats, if more than one be neces- ferry kMpe"sary, with a sufficient number of able and skilful ferrymen, as may
be directed and required by the court of sessions, and give due at
tendance to the said ferry or ferries, and to the transportation of all
persons with their property who shall apply for the same between
daylight in the morning and dark in the evening, so that no unneces
sary delay may happen to persons having occasion to pass said ferry ;
and all licensed ferry keepers shall be obliged at any hour of the
night, if required, except in cases of evident danger, to give passage
to all expresses above recited, and to all other persons requiring the
same, on their tendering and paying the rate of ferriage allowed to
be taken during the day time.
Sec. 16. It shall be the duty of all ferry keepers within this state further duties of
*
*
*
ferry keepers.
to cause the banks of the river or creek to be dug sufficiently low,
and kept in good passable order for the passage of man and horse,
wagons, and other vehicles.
Sec. 17. The courts of sessions of each county may, in their dis- Femes
cretion, and under the restrictions hereinbefore prescribed, establish otherwise
and license ferries over streams that are otherwise impassable, except lml"1Mlbla'
for short periods in particular seasons, without charge, if the court
of sessions shall be satisfied that the profits of such ferry will not
satisfy the owner in paying a tax therefor ; but every ferry so estab
lished under the provisions of this section shall be subject to all the
rules, regulations, and restrictions, herein prescribed for regulating
ferries, except so far as relates to the payment of a ferry tax.
Sec. 18. For the encouragement of ferry keepers, and in consider- Ferry keepers
».
t
o
exempt from
ation of setting over public messengers and expresses, exempt from militia and road
payment of ferriage by this act, all men while necessarily employed i
in attending licensed ferries in this state shall be free from militia
duty except in times of war or public danger ; from working on roads
and highways, so far as personal service is required ; and from services
on juries. And if any person, or persons other than ferry keepers,
licensed under the provisions of this act, shall set any person, or
thing, over any river or creek wherein public ferries are established,
or shall hire to any person or persons, a boat for that purpose, within
two miles of such public ferry, he, she, or they, so offending, shall
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Penalty for
forfeit the sum of one hundred dollars for such offence, to be recover*
acting as ferry
t B
keeper without ed before any justice of the peace of the county where such offence
shall be committed; said action to be brought upon complaint; and
if the party charged with the offence aforesaid shall be convicted of
the same, said justice shall require the amount of the judgment to
be immediately paid into court ; or secured to the satisfaction of the
justice. And if the party convicted shall fail to comply with either
of the above requirements, he, she, or they, shall stand committed
until said judgment and costs of prosecution are paid. Said justice
may likewise order the boat, or boats, so used as aforesaid, to be
seized and secured, so as to prevent their being used for the purpose
of ferrying. And if any licensed ferry keeper shall be damaged in
consequence of the running of a ferry boat, without authority of law,
he, she, or they, running said boat, or participating in any manner in
the same, shall be liable to such ferry keeper in an action, instituted
before any tribunal having jurisdiction of the same. (1)
Rates of ferriage
Sec. 19. The rates of ferriage shall be fixed by the court of ses—how fixed.
.
,
/.
sions at the time of licensing the ferry ; and from time to time there
after as they shall think proper.
Rooking license gj,^ 20. If any ferry or ferries, which now are or may hereafter
to keep » ferry.
^
»
'
J
be established, shall not be furnished with the necessary boat or boats
and ferrymen within one month after the establishment thereof, and
continue to be so furnished, or if the proprietor shall, at any time
thereafter, wilfully neglect to attend to the same, it 6hall and may
be lawful for the court of sessions for the county wherein such ferry
or ferries may be situate, on complaint to them made, to cause the
proprietor or proprietors of such ferry to be summoned to show
cause, at the next sitting of the court of sessions, why the license to
the proprietor of such ferry should not be revoked ; and the court of
sessions shall revoke such license, or dismiss such complaint, accord
ing to the testimony adduced, and may award costs against the com
plaint, if such complaint is dismissed, or against the proprietor or
proprietors, if the ferry be vacated.
Persons
Sbc. 21. If any person shall think himself or herself aggrieved
?*t.i>rtiKhuicnt or by the establishment or vacation of a public ferry by the court of
ferry may appeal sessions, under this act, he or she shall have the right to appeal to
to nc cour . ^e district court of the district in which the county is situated, upon
filing bond within thirty days, payable to the treasurer of the county,
with security to be approved by the county judge, and conditioned
for the due prosecution of said appeal, and payment of all costs, if
(1 ) Amendment inserted from Stat., 1851, p. 183.
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judgment be rendered against such appellant; and the county judge
shall cause said bond, with a certified copy of the proceedings of said
court, and all the original papers filed in the cause, to be filed in the
office of the clerk of the district court, within twenty days thereafter;
and the cause shall be docketed for the ensuing term, and further
proceedings had and judgment rendered therein as in other cases of
appeal.
Sec. 22. AnyJ licensed ferryj keeper
or refuse to keeper
Penaltyforonrefusferry
r who 6hall neglect
o
set over at his ferry, during the hours of daylight, any person or ins '« «t over
property, without unnecessary delay, shall be fined in any sum not property,
exceeding one hundred dollars, and shall, moreover, be liable to the
party injured in a civil action.
Sec. 23. Any person having a license to keep a ferry, and who Renewal of
ha.s kept such ferry in accordance with the law, shall be entitled to
have such license renewed for one year, from the date of the expira
tion of the same. (1)
CHAPTER CXXXV.
AN ACT Supplementary to an Act creating and regulating Public
Ferries, passed March eighteenth, one thousand eight hundred and
fifty. (2)—[Passed April 14, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as folloics :
Section 1. The second section of the act entitled An act creating Former act
and regulating public ferries, passed March eighteenth, one thousand exploinc<L
eight hundred and fifty, shall not be construed so as in any wise to
apply to the Bay of San Pablo, Suisun, San Francisco and Monterey,
or any other bay or arm of the sea within the limits of the state, or
their shores, and so much of said section as can be so construed is
hereby repealed, and the navigation of said bays, and the transporta- Baysoramu
tion of freight, or passengers, across, through, and over the same exempted,
shall be free and exempt from the restriction of any ferry laws now
in force in this state : Provided, that nothing in this act shall be so proviso,
construed as to affect any ferry now established, or that may be here
after established on the straits of Carquines, between Mare Island
and Navy Point.
(1) This 23d section is added from Stat., 1851, p. 184, where it occurs as sec
tion 4 of an amendatory act
(2) See ante, chap. 134.
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CHAPTER CXXXVI.
AN ACT to provide for the Disposition of certain Property of the
State of California. [Passed March 26, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Mn"tnm\Ko
water Jots

Section 1. All the lots of land situated within the following boundaries, according to the survey of the city of San Francisco, and the
map or plat of the same now on record in the office of recorder of
the county of San Francisco, are known and designated in this act
as the San Francisco beach and water lots; that is to say, beginning
at the point where the eastern line of Simmons street intersects the
southern boundary line of the city ; thence northerly on the eastern
line of Simmons street, to the southern line of South street ; thence
easterly on the southern line of South street to a point three hundred
and seventy-five feet easterly from Simmons street; thence at right
angles to South street, northerly to the eastern line of Hubbel street;
thence easterly on the line of Hubbel street, two hundred and seventyfive feet ; thence northerly at right angles to Hubbel street, to the
southern side of Hooper street; thence easterly on the southern line
of Hooper street, to the eastern line of Fifth street; thence northerly
on the eastern line of Fifth street, to the southern line of Channel
street ; thence easterly on the southern line of Channel street, to the
eastern line of Third street ; thence northerly on the eastern line of
Third street, to the southern line of Berry street ; thence easterly on
the southern line of Berry street, to the eastern line of Second street ;
thence northerly on the eastern line of Second street, to the southern
line of King street ; thence easterly on the southern line of King
street three Hundred and seventy-five feet ; thence northerly at right
angles to King street, to the southern line of Townsend street; thence
easterly on the southern line of Townsend street, to the eastern line
of First street ; thence northerly on the eastern line of First street,
to the southern line of Brannan street ; thence easterly on the south
ern line of Brannan street, to the eastern line of Bcal street ; thence
northerly on the eastern line of Beal street, to the southern line of
Bryant street ; thence easterly on the southern line of Bryant street,
to the eastern line of Spear street ; thence northerly on the eastern
line of Spear street, to a point within one hundred and thirty-seven
and one-half feet of the southern side of Harrison street ; thence
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easterly at right angles to Harrison street, to the eastern side of Stu
art street ; thence northerly on the eastern line of Stuart street, to
the southern line of Folsom street ; thence easterly on the southern
line of Folsom street, to the eastern line of East street ; thence north
erly on the eastern line of East street, to its point of intersection with
the northern side of Jackson street; thence northerly at right angles
with the northern side of Jackson street, to the northern line of Pa
cific street ; thence westerly along the northern side of Pacific street,
to the eastern line of Davis street ; thence northerly along the east
ern line of Davis street, to the northern line of Vallejo street ; thence
westerly along the northern line of Vallejo street, to the eastern line
of Front street ; thence northerly on the eastern line of Front street,
to the northern line of Greenwich street ; thence easterly on the north
ern line of Greenwich street, to the eastern line of Battery street ;
thence northerly on the eastern side of Battery street, to the north
ern line of Lombard street ; thence westerly on the northern line of
Lombard street, to the eastern line of Sansom street ; thence norther
ly on the eastern line of Sansom street, to the northern line of Chest
nut street; thence westerly on the northern line of Chestnut street,
to the eastern line of Montgomery street ; thence northerly on the
eastern line of Montgomery street, to the northern line of Francisco
street ; thence westerly on the northern line of Francisco street, to
the eastern line of Kearny street ; thence northerly on the eastern line
of Kearny street, to the northern line of North Point street; thence
westerly on the northern line of North Point street, to the east line
of Dupont street ; thence northerly on the eastern line of Dupont
street, to the northern line of Beach street ; thence westerly on the
northern line of Beach street, to the eastern line of Powell street ;
thence northerly on the eastern line of Powell street, to the northern
line of Jefferson street; thence westerly on the northern line of Jef
ferson street, to the western line of Larkin street ; thence following
the line of ship's channel to the western boundary line of said city;
thence southerly along the western boundary line of said city, to the
natural high water mark ; thence along the line of the said high wa
ter mark, to its point of intersection with the southern boundary line
of said city ; thence easterly along the southern boundary line of said
city, to its point of intersection with the eastern line of Simmons
street, being tho place of beginning. .
Sec. 2. The use and occupation of all the land described in the first Grant of
section of this act is hereby granted to the city of San Francisco, for siln FnwcLwo.
the term of ninety-nine years from the date of this act ; except as
hereinafter provided, all the lands mentioned in the first section of
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this act, which have been sold by authority of the ayuntamiento, or
town, or city council, or by any alcalde of the said town or city, at
public auction in accordance with the terms of the grant known as
Kearny's grant to the city of San Francisco ; or which have been sold
or granted by any alcalde of the said city of San Francisco, and con
firmed by the ayuntamiento, or town, or city council thereof, and also
registered or recorded in some book of record now in the office, or
custody, or control, of the recorder of the county of San Francisco,
on or before the third day of April, A. D. one thousand eight hun
dred and fifty, shall be and the same arc hereby granted and con
firmed to the purchaser or purchasers or grantees aforesaid, by the
state relinquishing the use and occupation of the same and her inter
ests therein to the said purchasers or grantees and each of them, their
heirs and assigns, or any person or persons holding under them, for
the term of ninety-nine years from and after the passage of this act :
Provided, that the city of San Francisco shall pay into the state
treasury twenty-five per cent, of all moneys hereafter arising in any
way from the sale or other disposition of the property described in
the first section of this act ; the same to be paid within twenty days
after its receipt by said city. The property known as the govern
ment reservation is exempt from the operation of this act ; except
that any estate held by virtue of any lease or leases, executed or con
firmed by any officer of the United States on behalf of the same,
shall be and the same are hereby granted and confirmed to the lessees
thereof, and the written instrument whereby such lease or leases was
made shall, in all actions brought by the lessees for the recovery of
the lands so demised, be sufficient evidence of title and possession to
enable the plaintiff to recover.
Evidence or title
Sec. 3. That the original deed, or other written or printed instru
ments of conveyance, by which any of the lands mentioned in the
first section of this act were conveyed or granted by such common
council, ayuntamiento, or alcalde; and in case of its loss, or not be
ing within the control of the party, then a record copy thereof, or a
record copy of the material portion thereof, properly authenticated,
may be read in evidence in any court of justice in this state, upon
the trial of any cause in which the contents of the same may be im
portant to bo proved, and shall be prima facie evidence of title and
possession to enable the plaintiff to recover the possession of the land
so granted.
Said boundaries
Sec. 4. That the boundary line described in section first of this
ncnt waterftant. act, shall be and remain a permanent water front of said city ; the
authorities of which shall keep clear and free from all obstructions
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whatsoever the space beyond said line, to the distance of five hundred
yards therefrom.
Sec. 5. The city of San Francisco shall, within thirty days after »'"p of mm
i•
_
... „
- ,
boundaries to
the passage of this act, deposit in the office of the secretary of state be deposited in
of California, and in the office of the surveyor general of this state, state's office,
and in the office of the surveyor of the city of San Francisco, a cor
rect map of said boundary line mentioned in section one of this act,
distinctly and properly delineated by a red line ; said maps to be
duly certified to by the mayor and surveyor of said city, and under
the official seal of said city.
Sec. 6. Nothing in this act shall be construed as a surrender by night of state to
the state of its right to regulate the construction of wharves or other wharves',
improvements, so that they shall not interfere with the shipping and
commercial interests of the bay and harbor of San Francisco.
CHAPTER CXXXVII.
AN ACT to provide for the Sale of the Interest of the State of Cali
fornia in the Property within the Water Line front of the City of
San Francisco, as defined in and by the Act entitled " An Act to
provide for the Disposition of certain Property of the Sjate of Cali
fornia," passed March twenty-sixth, one thousand eight hundred
and fifty-one.—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The governor of the state shall, by and with the advice Governor to
,
- ,
•/»
■ •
i appoint five
and consent of the senate, appoint five persons as commissioners, who commissioners,
shall hold their offices for two years, and shall have the charge and their offices for
disposition of the property, and interests of property of the state of havo^bargeV
California, in the city of San Francisco, situated within the water line of'thelui^™'7
front as mentioned and described in section five of this act.
Sec. 2. Each of the said commissioners shall,' within ten days
.
J after mi^."h°,1'
qua.ify within
his appointment and confirmation by the senate, take the oath of office, tcn
anl1
as prescribed by law, before a judge of the supreme court or any dis
trict court, and shall further take the following oath or affirmation :
" I, A. B., solemnly swear (or affirm) that I am not interested direct- S"^nthc ooth
ly or indirectly, by or for myself or any other, in any property or contame<1interests of property, of the state of California, within the limits of
the city of San Francisco, nor in any property sold, or to be sold under
or by virtue of the act under which I am appointed, nor in any pro-
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pcrty or advantages (except my official salary as fixed by law) to re
sult from the administration of my office, or the office of my associate
commissioners, and that I will not be so interested during my term of
Oath to be
office."
Said oath shall be endorsed in writing upon a copy of the
endorsed on the
commission and commission of each commissioner, and such copy and oath shall be
a copy deposited
fn office of secre filed in the office of the secretary of state. A violation of the above
tary of state.
oath in any of its parts, or any other violation of duty in office, shall
be a felony, for which the person offending shall be punished by fine,
Penalty for
violation of oath. not less than five thousand dollars nor more than fifty thousand dollars,
and by imprisonment in the state prison not less than six months nor
Governor
more than three years. Upon probable cause the governor may re
may remove'
commissioners. move any commissioner and fill the vacancy, as in other cases accord
ing to. law.
Sec. 3. The said commissioners shall, within five days after hav
Organization
of board.
ing been sworn in, organize as a board, by choosing a president from
among their own number, and a secretary. The duties of the presi
Duties of
president.
dent, besides those herein imposed, shall be such as may be prescrib
Duties of
ed for him by the board, not inconsistent with this act. The secre
secretary.
tary shall keep distinct and proper minutes of the proceedings of the
Kecord of
proceedings
board, and shall record the names of every commissioner present at
of board.
each meeting, and voting on each resolution, act or proceeding, and
whether he voted in the affirmative or negative. Every such vote
shall be taken viva voce, and by ayes and nays. He shall perform
such other services as are provided by this act, and as may be pro
To be open for scribed for him by the board in accordance therewith. His minutes
and record shall be open to public inspection during business hours,
Proceedings to and the proceedings of said board at each meeting shall be published
be pubushed.
in one of the city papers.
Sec. 4. The meetings of the board shall be public, and shall be
Meetings
of board.
held in the city of San Francisco, and at least as often as once a
Commissioners month. The board shall have power to rent an office, at an expense
may rent
not to exceed one hundred dollars per month.
an office.
Commissioners to Sec. 5. The said commissioners, after their appointment and con
take possession
firmation, shall, as speedily as possible, and they are hereby empow
of certain
interests of the ered to enter upon and take possession of all the property and inter
stato and exer
cise the power ests of property of whatever description, of the state of California,
necessary to
carry out the within the line fixed by an act entitled " An act to provide for the
provisions of
this act.
disposition of certain property of the state of California," , passed
March twenty-sixth, one thousand eight hundred and fifty-one, and
defining the present water front of the city of San Francisco, and to
dispose of the same, in the manner and for the purposes in this act
provided, and they are hereby authorized in and by the name of the
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people of the state of California, to bring and maintain all suits and
proceedings at law in any court of this state or of the United States,
and to do any other act, or exercise any other power necessary to
carry out the provisions of this act.
• Sec. 6. Every act of the board of commissioners for the disposi- Every act and
tion of the property, or interests of property of the state as herein the toardof°f
provided, or directing the manner of its disposition, shall require the toIhaTe?tne<Tote
vote of at least three of the commissioners ; and every conveyance or JSleMUhree or f
agreement for a conveyance, executed by the board, shall have the doners?™18'
signatures and seals of three of the commissioners, including the
president.
Sec. 7. The commissioners shall first ascertain the extent, nature Commissioners
to ascertain the
and character, of all the property and interests of property of the extent, etc., of
state of California, situated within the line in section five of this act described in^
referred to ; and as soon as possible thereafter, they shall proceed to this act, and
it•
/»ci -n
.
Hi >i
*i proceed to poll at
sell at public auction, in the city ot ban i! rancisco, all the right, title public auction
and interest of the state of California, of, in and to, all the said pro- the state therein.
perty or interests of property. Such sale shall be made by lots, as Sale to be made
the same are now laid out on the official map of said city, and where
none such are so laid out, then in such lots as may be laid out by
the board in conformity with the said official map. But no open slip Open slips not
authorized by law to be kept open as a slip shall be sold, but the
same shall remain open for the purposes of commerce until otherwise
ordered by law. The terms of such sale shall be as folllows : Cash, Terms of sale.
or the civil bonds of the state of California, or the civil warrants of
the comptroller of state on the treasury. Ten per cent, to be paid
on the day of sale, twenty-five per cent, in ten days thereafter, and
the remaining sixty-five per cent, in three months ; in default whereof,
the property shall be resold at the expense and on the account of the
purchaser. The acts of sale at the purchaser's expense. At least Acts of sale.
thirty days' notice of all sales shall be given in three daily newspa- Thirty days
pers in the city of San Francisco, of which the newspaper known be'p^hUahei'ir!0
as the " Times and Transcript" shall be one ; in the newspaper known Times and
„
c
T
,.,./.<i
Transcript
as the " Democratic State Journal, ' m the city of Sacramento, and state journal
in the newspaper known as the " San Joaquin Republican," in the
city of Stockton. Such notices shall specify the property to be sold, contents of
ill,
.
notices.
by its numbers, and locality as to streets on the city map, and by
such other description as shall be sufficient to fully inform purchas
ers, and also the time, place and conditions of sale. In closing each
bid the auctioneer shall allow a sufficient time to give notice after Manner of
having declared the same, and then if an advance of twenty-five dol- con uc "
lars or more shall be bid, the bidding shall be renewed until finally
05

770
Compensation
of auctioneer.

COMPILED LAWS OF CALIFORNIA.

closed. The compensation of the auctioneer shall not exceed onehalf of one per cent, on the gross sales, to be paid by the purchaser :
Provided, that nothing in this act contained shall affect any lands
Land appropri legally appropriated for the use of wharves in the said city, prior to
ated for wharves.
the passage of this act, where the contracts under which said wharves
were built have been heretofore ratified or confirmed by a statute of
the state. And provided also, that nothing in this act contained
shall authorize or empower the commissioners, or any officer under
Property legally this act, to take charge of or sell any property legally sold by the
gold by virtue of
the provisions of authorities of the city of San Francisco, under or confirmed, or
former act
exempted from granted by the provisions of the act entitled " An act to provide for
this act.
the disposition of certain property of the state of California," passed
March twenty-sixth, one thousand eight hundred and fifty-one, ex
cepting it be the remaining interest of the state in said property,
after the expiration of the estate or term granted or mentioned in
said last mentioned act, and excepting also it be the property known
Sale of property as the government reserves, which remaining interest and reserves
known as the
government
may be sold, and are not intended to be exempted from sale by this
reserves.
proviso.
Upon a
Sec. 8. Upon a sale, the commissioners shall make to the purchaser,
compliance with
the terms of sale as soon as such purchaser complies with the terms of sale, a convey
a deed to be
executed
conveying the ance, by deed of bargain and sale ; such deed shall convey all the
interests of the right, title and interest of the state in the premises, and shall be prima
state in the
prt'
To be evidence facie evidence of the regularity of all the preliminary proceedings and
of proceedings sale on the part of the commissioners, and shall also be prima facie
Right of
evidence of title and right of possession in the grantee, his heirs and
assigns ; upon which actions, for the recovery and possession of real
property, or for injuries thereto, may be maintained and defended in
all the courts of this state having jurisdiction thereof.
Sale may be
Sec. 9. A sale regularly called and advertised, may be adjourned
postpoued.
by public proclamation from day to day, or may be postponed in the
discretion of the commissioners, in which last case it shall be reTo be
re -advertised. advertised, but it shall not be lawful for the commissioners in any one
sale, to sell and dispose of more of the property and interest of prop
erty of the state, as herein provided, than [shall exceed more than ?] the
Each sale not to amount of three hundred and fifty thousand dollars, nor to ordain and
exceed £350.000.
And not to be call sales at intervals of time of less than two months, one sale from
made oftener
than at intervals and after another : Provided, that the commissioners may at any time
of two months.
Interests of the during a public sale, pass and discontinue the sale of any property,
state to be
when they deem such action to bo best for the interest of the state.
protected.
Appropriation of Sec. 10. The cash proceeds of all sales shall forever be and re
revenue.
main—
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1st. A sinking fund, for the payment and redemption of the princi- First : a sinking
pal and interest of the three per cent, bonds of the state, and of the payment of tho
seven per cent, civil bonds, to be applied to such purposes as herein- and of the seven
after provided, and in accordance with existing law : and,
pit. a.
2d. After such payment and redemption, the balance if any, shall ^^ldBiaIJJ0lc''
be paid into the treasury to the credit of the general fund.
general fund.
Sec. 11. The proceeds of sales, whether bonds, warrants or money,
shall be paid to tho treasurer of the state, whose duty it shall be to thifprowdir1™
attend all sales under this act, and receive all such proceeds.
thereof.
Sec. 12. The salary of each of the said commissioners shall be three Salary of
thousand dollars per annum, except of the president, whose salary Of the president,
shall be thirty-five hundred dollars. The salary of the secretary shall To be paid
be thirty-five hundred dollars per annum. Said salaries shall be1"011"115payable monthly, out of the proceeds of any sales under this act, upon
the certificate of the president and of two commissioners.
Sec. 13. The said commissioners shall file with the comptroller
of Commissioners
r
to Ale with
state at the close of each sale, accounts of such sale, with the number c^,trollctI'n)^1
and description of the property sold, tho purchaser's name, and other statement under
needful information, of their receipts and disbursements, with all accounts of each
,
in,
i
'/»ii sale, and other
necessary vouchers, which accounts shall be sworn to and certified by information
the president and secretary of the board. They shall also make to the therewith,
legislature, the first week of the session, a full report of their trans- report to the
actions during the preceding year, with such suggestions as may be legl8latureproper.
Sec. 14. It shall be the duty of the attorney general of this state ^JJUJJJJ ^""^
to aid and advise with said commissioners, when required by them, 1
in carrying out the provisions of this act, and in the prosecution and
defending all suits under the same.
Sec. 15. It shall not be lawful for any judge or court of this state, The issuance of
•
i'i<
i#»i
••
i • ■ i j ord«rs restrainto restrain or prohibit any sale of the commissioners authorized under ing commission,.
.
.
...
i«0
11
• •
erB prohibited.
this act, by any order or injunction, and it any such order or injunc- To be disregarded
tion shall be issued for that purpose, all officers acting under this act
may proceed with such sale, notwithstanding such injunction shall
have been served on such officer.
Sec. 16. So much of the property known as the government reserves, c^£"n pvor1^oa
situate on the block bounded by Sansome, Battery, Washington and mcnt reserves
■v i
i
_
iii
iiif.ni excepted from
Jackson streets, as may have been selected by or on behalf of the provisions of
i
» i
•
.
. this act.
general government for the erection of a custom-house, are reserved
and excepted from the provisions of this act.
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CHAPTER CXXXVnL
AN ACT concerning Sureties on Official Bonds. (1)— [Passed
May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
citations may he Section 1. Whenever it shall be shown, by affidavit of a credible
issued on officers
'
^undent** ^ w'*-ness, ^"'y filed, or presented to any court, judge, board, officer, or
person whose duty it is to approve the official bond of any officer, that
the sureties thereon, or any of them, have, since such bond was
approved, died, removed from the state, become insolvent, or from any
other cause have become incompetent or insufficient sureties on such
official bond, it shall be the duty of such court, judge, board, officer,
or ,person,
Additional
, to
. issue a, citation
, to such officer, requiring
, such officer, on
surety to be
a day therein named, not less than three nor more than ten days after
ouice declared date, to appear and show cause why such office shall not be vacated,
which citation shall be served, and return thereof made, as in other
cases. If said officer shall fail to appear and show good cause why
such office should not be vacated, on the day named, or shall fail to
give ample additional surety, it shall be the duty of such court, judge,
board, officer, or person, to make an order vacating such office, and
the same shall be filled by election or appointment, as provided for
by law.
Sureties
on
Sec. 2. AnyJ suretyJ on the official bond of a city,
official bonds
J' county,
J' or state
may be relieved, officer, may be relieved from liabilities thereon afterwards accruing,
by complying with the following provisions of this act.
"atom"?fretting ^EC- ^* ^UCQ suretv snaN fi'e wli^ the court, judge, board, officer,
facts Cert*ln
person or persons authorized by law to approve such official bond, a
statement in writing, setting forth the desire of the said surety to be
relieved from all liabilities thereon afterwards arising, and the rea
sons therefor, which statement shall be subscribed and verified by the
affidavit of the party filing the same.
Copy to be
Sec. 4. A copy of the statement shall be served on the officer named
served on officer.
1"
m
in such official bond, and due return or affidavit of service made
thereof, as in other cases.
Judge to issue
Skc. 5. In ten days after the service of such notice, the court,
order declaring .
<*•
-iit_
t
office vacant
judge, board, officer, person or persons with whom the same may be
(1) For act concerning official bonds of officers, see ante, p 97. See, also,
next chapter.
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filed, shall make an order declaring such office vacant, and releasing uniem new
such surety from all liability thereafter, to arise on such official bond, b°nd *" gW<"1'
and such office shall thereafter be held in law as vacant, and be im
mediately filled' by election or appointment as provided for by law,
as in other cases of vacancy of such office, unless such officer shall
have, before that time, given good and ample surety for the discharge
of all his official duties as required originally.
Sec. 6. This act shall not be so construed as to release any surety Sureties to t>e
n
i
1- i • t>
. .
• responsible for
from damages, or liabilities for acts, omissions, or causes existing, or official acts, and
which arose before the making of such order as aforesaid, but such made,
legal proceedings may be had therefor in all respects as though no
order had been made under the provisions of this act.
Sec. 7. Executors, administrators and guardians shall be held as County officers
. .
. .
,.
under the aet.
county officers within the provisions of this act.
CHAPTER CXXXIX.
AN ACT to provide for Security to be given by County Officers act
ing under Appointments, and to amend the fifty-fifth Section of the
Act concerning Sheriffs, passed April twenty-ninth, one thousand
eiglit hundred and fifty-one. [Passed May 17, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Upon the appointment of any person to fill a vacancy Appointees to
in office, before entering upon the duties of the office, the person so bond°Cy toglTC
appointed shall give a bond corresponding in substance and form with
the bond required of the same officer when originally elected or ap
pointed, to be approved by the court or officer making the appoint
ment."
Sec. 2. The fifty-fifth section of the act entitled An act concerning Former act
sheriffs, passed April twenty-ninth, one thousand eight hundred and
fifty-one, is amended so as to read as follows : In case of a vacancy
in the office of sheriff, the powers and duties of sheriff shall devolve
upon the coroner of the county, and be executed by him until a new ^J^JJJ t'|°e
sheriff be appointed or elected and qualified, and has given security jj°'^°ff8herm'
to be approved as required by law. (1)
Sat'lS™
|1) See ante, page 720, Sec. 55.
85*
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CHAPTER CXL.
AN ACT to regulate Elections. (1)

[Passed March 23, 1850.]

The People of the State of California, represented in Senate and
Assembly, do enact as foUozcs :
ARTICLE L
OF GENERAL, COUNTY, AND SPECIAL ELECTIONS.

,

Tin of holding
election

Section 1. There shall be held throughout the state, on the first
Wednesday in September of each year, an election for members of
assembly, and such other officers as may be required by law to be
chosen at such election, to be called the general election, except that
in each bissextile or leap year, such general election shall be held on
the day on which by law the election is required to be held for elec
tion of president and vice president of the United States. (2)
Sec. 2. [Repealed.] (3)
Special elections. gEC- 3 Special elections are such as are held to supply vacancies
in any office, whether the same be filled by the vote of the qualified
electors of the state, or any district, county, or township, and may be
held at such time as may be designated by the proper officer,
vacancies, how
SKC. 4, All vacancies which are about to occur in office by the
and when
_
*
supplied.
expiration of the full term thereof, shall be supplied at the general
election. (4)
Proclamation to
Sec. 5. It shall be the duty of the governor, at least thirty days
he mado of offices
to
he
filled
at
a
before
any' general
designating
general election.
0
, election,' to , issue his
, proclamation
r
.
,
»the
offices to be filled at such election, and to transmit a copy thereof to
the county judge of each county of the state.
to™«iottST
Sec- 6. It shall be the duty of the county judge to give at least
proclamation. *en days' notice thereof, by setting up, at each usual place of holding
elections in his county, a copy of such proclamation, and by inserting
the same in some newspaper published in the county, if any be pub
lished therein.
Sec. 7. [Repealed.] (5)
(I I For choosing electors of president anil vice president, members of con
gress, and TJ. S. senators, see ante, page 342—1. For supplemental act, sec post
chapter 141.
(2) Amendment inserted from Stat. 1852, page 144.
(3) See Stat. 1851, page 180-1.
(4) Amendment inserted from Stat. 1851, pngo 181.
(5) See Stat. 1851, page 180-1.
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ARTICLE III.
OF THE PLACE OF HOLDING ELECTIONS, AND ALSO OF INSPECTORS,
JUDGES, AND CLERKS OF ELECTIONS.
Precincts for
holdingelections.

V
Inspectors and
judges, how
appointed.

Duties of
inspectors.

Clerks, how
appointed.
Board ofjudges,
etc., to take oath.

Chairman of
board ofjudges.

Section 15. There shall be a precinct for holding elections in each
township designated by the court of sessions ; but the court may, and
the county judge, in vacation, may, if the convenience of the people
require it, create additional precincts in any township at places
where there are thirty or more resident voters : Provided, there
shall not be more than one precinct in each ward of a city ; and
Provided further, that except within a city no two election precincts
shall be nearer to each other than two miles. (1)
Sec. 16. When an election is ordered, the county judge shall ap
point for each precinct, from the qualified electors of the township in
which such precinct lies, one inspector and two judges, who shall con
stitute a board of judges of election. In case said board be not ap
pointed for any precinct by the county judge, the electors present on
the morning of the day of election, at the place where the polls are
opened on the day of the last previous general election, may appoint
a board of judges for such precinct. (2)
Sec. 17. It shall be the duty of each inspector to be at the place
where the polls are to be opened in the precinct for which he is ap
pointed, from eight o'clock in the morning until sunset on the day of
the election. Should such inspector not appear at eight o'clock in the
morning, the electors present at the place where the polls are to be
opened, may appoint an inspector for the precinct. (3)
Sec. 18. The board of inspectors for each precinct shall, before
the time of opening the polls, appoint two suitable persons to act as
clerks. (4)
Sec. 19. Before any election shall be opened, the inspector, judges,
and clerks shall each, before any officer authorized to administer
oaths, take an oath that he will faithfully and impartially discharge
the duties assigned him by law. If there is no person present
authorized to administer oaths, the inspector shall administer the
same to the judges and clerks, and one of the judges shall then ad
minister the oath to the inspector.
Sec. 20. The inspector shall be chairman of the board, and after
its organization, shall have power to administer all necessary oaths
(1) Amendment inserted from Stat, 1S51, p. 181.
(2) (3) (4) Amendments inserted from Stat 1851, p. 181-2.
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■which may be required in the progress of the election. He shall also
have power to fill any vacancy that may occur in the board of judges,
or by absence or refusal to serve of either of the clerks, after the
polls have been opened.
ARTICLE IV.
OF OPENING TIIE POLLS; OP VOTING, AND CHALLENGES.
Sec. 21. [Repealed.] (1)
Sec. 22. At all elections the polls shall be opened at eight o'clock Polls, when to
. ,
.
i i ii
•
m
.... l>e opened and
in the morning, and shall continue open until sunset, at which time closed,
the judges shall close the polls : Provided, that the judges of the elec
tion may take a recess of one hour at any time they may think proper
during the day, before three o'clock in the afternoon. (2)
Sec. 23. The board of judges, before they commence receiving bal- Opening of polls
.
.
to bo proclaimed
lots, shall cause it to be proclaimed aloud at the place of voting that
the polls are opened.
Sec. 24. The voting shall be by ballot. The ballot shall be a paper voting to be by
ticket containing the names of the persons for whom the elector intends
to vote, and designating the office to which each person so named is
intended by him to be chosen.
Sec. 25. Whenever any person offers to vote, the inspector shall Tote, how taken,
pronounce his name in an audible voice, and if there be no objection
to the qualification of such person as an elector, shall receive his bal
lot, and in the presence of the other judges put the same, without
being opened or examined, into the ballot box.
Sec. 20. The name of each elector whose ballot has been thus re- Name ofeach
ceived, shall be immediately entered by each clerk, in the column of entered on
his poll list, headed " names of voters," numbering each name in the P°U
additional column, as it is taken down, so that it may be seen at any
time whether the two lists agree.
Sec. 27. Any person offering to vote may be challenged as unquali- ^,e™™8m'erib3(f
ficd by the inspector, or cither of the judges, or by any legal voter, challenged,
and it shall, in all cases, be the duty of the inspector and each of the
judges to challenge any person offering to vote whom he shall know or
suspect not to be duly qualified as an elector.
Sec. 28. When any person offering to vote is challenged, it shall ^(JJJ^ t0 bc
be the duty of the board of judges to declare to him the qualifications ^"jg1^^
of an elector.

(1) Sec stnt. 1851, p. 181.
(2) Amendment inserted from Stat. 1851, p. 182.

778

COMPILED LAWS OF CALIFORNIA.

Person
challenged to
ho sworn.

Sec. 29. If such rperson shall still insist that he is entitled to vote
and the challenge shall not be withdrawn, the board of judges, in
their discretion, may administer an oath or affirmation to the voter ;
" You do swear (or affirm) that you are a citizen of the United State*;
that you are of the age of twenty-one years, according to the best of
your information and belief; that you have resided in this state six
months next preceding this election, and in this county (or district, or
township, as the case may be) thirty days, and that you have not
before voted this day."
person chnigEC 30. if the person thus challenged shall take the oath as tenlen^ed may vote
1
°
after taking oath, Jered to him by the board of judges, he shall be admitted to vote, and
it shall not be lawful, after he has taken such oath or affirmation, for
said board to examine any witnesses touching his want of qualifica
tions ; but if he shall refuse to take the oath or affirmation so tendered
to him, his vote shall bo rejected.
l'ufamoua "rime
^ECtne vote °^ any Person De challenged on the ground that
ho-.* prored.
hc ]ias Deen convicted of an infamous crime, or disfranchised by any
court of competent jurisdiction, he shall not be required to answer
any questions respecting such alleged conviction ; and in the absence
of any authenticated record of such facts, it may be competent for
two disinterested witnesses upon oath to prove the same,
to ^"procUUmed ^EC'
^nen tne P°^s are closed, proclamation thereof shall be
made at the place of voting, and no votes shall be afterwards received.
ARTICLE V.
OF COUNTING AND RECEIVING THE VOTES, DECLARING THE RESULT OF
ELECTIONS, AND OF CERTIFICATES OF ELECTION.
Opening ballot
Section 33. As soon as the polls are closed on the afternoon ofthe day
box. and
,
counting rates, of election, the judges shall open the ballot box and commence count
ing the votes, and in no case shall the ballot box be removed from
the room in which any election may be lfeld, until all the ballots are
counted ; the counting of ballots shall in all cases be public. The
ballots shall be taken out carefully, one by one, by the inspector or
one of the judges, who shall open them, and read aloud the name of
each person contained therein, and the office for which every such per
son is voted for. Each clerk shall write down each office to be filled
and the name of each person voted for for such office, and shall keep
the number of votes by tallies, as they are read aloud by the inspector
or judge. The counting of the votes shall be continued without ad
journment until all are counted.
to ta'Ai^toL
Sec* 34, If tw0 ticteta are folded together, they shall both be re
jected ; and if more persons are designated on any ticket for any office
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than are to be elected for such office, such part of the ticket shall not
be counted for any of them ; but no ticket shall be lost for want of
form, if the board of judges can determine to their satisfaction the
person voted for and the office intended.
Sec. 35. As soon as all the votes are read off and counted, a cer- f'^H°n return»
to be drawn up
tificatc shall be drawn up on each of the papers containing the poll d^t£j^ts
list and tallies, or attached thereto, stating the number of votes each
person voted for has received, and designating the office to fill which
he was voted for, which number shall be written in words at full
length. Each certificate shall be signed by the clerks, the judges, and
inspector ; one of said certificates, with the poll list and tally paper
to which it is attached, shall be retained by the inspector, and pre
served by him at least six months. The ballots shall be destroyed by
the inspector. The other of said certificates, with the poll list and
tally paper to which it is attached, shall be sealed up by the inspector,
and endorsed " Election returns," and be directed and delivered, or
sent by the inspector to the county clerk of the county in which the
election is held.
Sec. 36. The said package shall be delivered to the county clerk S^ou^ycierk*
by one of the judges or clerks of election in person, or may be sent by
private hand, or by mail. If sent by private hand, the person deliv
ering it shall, before the county clerk, take and subscribe an affidavit
that the package was delivered to him by one of the judges (naming
him), that it has not been out of his possession since it was received,
and has undergone no alteration while in his possession. The affidavit
shall be endorsed on the package. If sent by mail, it shall be mail
ed by one of the judges, and the postmaster shall make on it an en
dorsement that he received it from one of the judges (naming him).
Sec. 37. No tally paper, poll list, or certificate, returned from any want of form
election, shall be set aside or rejected for want of form, nor on account not 10 T,"at*'
of its not being strictly in accordance with the directions of this act,
if the same can be satisfactorily understood.
Sec. 38. On the tenth day after the day of each election, or as
*
"
soon as he shall have received the returns from each precinct of the
.
.
... ,
.
county or township, if he receive them within that time, the county
clerk shall proceed to estimate the vote of the county or township :
a statement of which shall be drawn up and signed by him. The
statement shall contain the names of the persons voted for ; the office
to fill which each person was voted for ; the number of votes given at
each precinct to each of such persons, and the number of votes given
to each in the county ; and the same shall be filed, together with the
returns from each precinct, in the office of the court of sessions.

c°'"><y clerks
to draw up a
"tatementof
rwult of election
»ni fin same,
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^"'t'o™to °f
person elected,
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^EC"
Person uaving the highest number of votes given for
each office to be filled by the votes of a single county, or of a town
ship, shall be declared elected ; and the county clerk shall immedi
ately make out, and deliver, or»send to him, a certificate of election,
signed by said clerk, and authenticated with the seal of the county
court.
County clerks'
Sec. 40. When a county clerk is to be elected, the county judge
election returns.
.
shall examine the returns so soon as they arc filed, and issue to the
person chosen a certificate of election in the form prescribed in the
preceding section.
upturns
from
gEC. 41, "When there are officers other than representatives
in conuistrict composed
r
of
two
or
more
crress
voted
for,
who
are
to
be
chosen
by
the
electors
of
a
district,
counties.
D
i
composed of two or more counties, it shall be the duty of each of the
county clerks of tho counties composing such district, immediately
after making out the statement specified in the thirty-eighth section
of this act, to extract therefrom so much as relates to the election of
such officers, and certify under his hand, and the seal of the county
court, that such extract contains a full statement of all the votes
given for district officers as returned to him, and without delay trans
mit the same to the county clerk of the county which stands first in
alphabetical arrangement in the list of counties composing such dis
trict. The said clerk shall compare the returns, make up a statement
of the vote of the district for such officers, and file the same, together
with the returns from the other counties, in like manner as is pre
scribed in section 38 of this act. He shall also make out and trans
mit to the secretary of state a copy of such statement of the votes of
the district, signed by him officially, and authenticated with the seal
of his court.
Certificate to
SEc. 40. The county clerk, to whom the election returns of a dispcrson
" the twentieth day after the da\r of election,
votes ofelected
more by trict are made, shall, on
than one county.
.
.
or so soon as the result is ascertained, if within that time all of said
statements are received, make out and deliver, or send to each person
chosen to any such office a certificate of election under his hand and
the seal of his court.
Election of
Sec. 43. When there are officers voted for who are chosen b}r the
li) st.tte voto. qualified electors of the state, other than the governor and lieutenant
governor, it shall bo the duty of each county clerk, so soon as the
statement of the voto of his county is made out, as required in section
thirty-eight of this act, to copy therefrom so much as relates to the
■ votes given for such officers, certify to the correctness thereof under
his haud and the seal of his court, and transmit the same to the sec
retary of state, endorsing on the package the words " Election re
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turns." On the sixtieth day after the day of election, or so soon as
the returns shall have been received from all the counties of the state,
if received within that time, the secretary of state shall compare and
estimate the vote, and make out and file in his office a statement there
of, a copy of which shall be transmitted to the governor. Upon this
statement the commission shall issue.
Sec. 44. When any person chosen to any office filled by the vote commission from
_
,
„;. . .
, ,. ,
,
... goTernorto
of the electors of a district, is required by law to be commissioned officers elected
■
. •
i. ii •
.i
„ by district rote.
by the governor, such commission shall issue upon the statement ot
the votes transmitted to the secretary of state, according to the pro
visions of the forty-first section of this act.
Sec. 45. No certificate shall be withheld on account of any
P^25**to,
J defect be
withheld for 40
or informality in the return of any election, if it can with reasonable wl^n^lbnn
certainty be ascertained from such return what office is intended, and
who is entitled to such certificate ; nor shall any commission be with
held by the governor on account of any such defect or informality of
any returns made to the office of the secretary of state.
Sec. 46. Whenever returns are required to be transmitted by one Transmission
i
ii
iii
„ of returns.
county clerk to another, or by the county clerk to the secretary of
state, it shall be the duty of the county clerk to deliver the same to
some postmaster of the county, at the post office, to be transmitted
by mail, taking from such postmaster, if it can be obtained, a certi
ficate, setting forth the time when such returns were deposited in the
post office, which certificate the clerk shall file with the returns.
Sec. 47. When elections are held for representatives in congress, Election of
m a
n i i•
i<».
representatives
the county clerk of each county shall make his returns thereof, in the in congresi.
manner prescribed in this act, to the secretary of state. On the '
sixtieth day after the day of election, or so soon as the returns shall
have been received from all the counties of the state, if received with
in that time, the secretary of state shall compare and estimate the
votes given for such representatives, and certify to the governor the
person having the highest number of votes in each congressional dis
trict as duly elected, and it shall thereupon be the duty of the gov
ernor to give to each of such persons a certificate of his election,
sealed with the seal of the state, and attested by the secretary of
state. The returns of all elections for officers chosen by the qualified
electors of the state, which are required by this act to be transmitted
to the secretary of state, shall likewise be opened on the sixtieth day
after the day of election, or so soon as the returns shall have been
received from all the counties of the state, if received within that
time.
66
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auction or
gOTenior and
fienumant
gOT6rnor>

Sec. 48. When an election is held to fill the offices of governor
and lieutenant governor, the county clerk of each county 6hall make
^
....
out duplicate returns thereof in the manner prescribed in this act,
one of which he shall seal up and transmit to the speaker of the as
sembly by the senator or representative of his county or district,
whose duty it shall be to deliver the same to the speaker on or before
the second day of the session of the legislature, and the other shall
be sealed up and transmitted by mail to the seat of government,
directed to the speaker.
f^o°er™r"and ^HC*
Said returns of election for governor and lieutenant govto u> openedby ernor shall, during the first week of the session, be opened and pub•uewbiy'
lished by the speaker of the assembly in presence of both houses.
The persons having the highest number of votes for either office shall
be declared chosen ; but in case any two or more persons have an
equal and highest number of votes for either of said offices, the legis
lature shall, by joint vote of both houses, choose one of said persons
to fill such office.
pereoMwSeivinif Sec. 50. If at any election to fill any office, except that of governofTotca1 number or or lieutenant governor, two or more persons receive the highest
and an equal number of votes, it shall be declared that there is
no choice, and a special election to fill such office shall be ordered
by the proper officer.

ARTICLE VI.
OF CONTESTING ELECTIONS, OTHER THAN FOR MEMBERS OF THE LEGIS
LATURE, GOVERNOR, AND LIEUTENANT GOVERNOR.
csnksTLa on
Section 51. Any elector of the proper county may contest the
what ground*, right of any person declared duly elected to an office to be exercised
in and for such county ; and, also, any elector of a township may con
test the right of any person declared duly elected to any office, in and
for such township, for any of the following causes :—
1st. For mal-conduct on the part of the board of judges, or any
member thereof.
2d. When the person whose right to the office is contested was not
at the time of the election eligible to such office.
3d. When the person whose right is contested shall have been, pre
vious to such election, convicted of an infamous crime by any court
of competent jurisdiction, such conviction not having been reversed,
nor such person relieved from the legal infamy of such conviction.
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4th. When the person whose right is contested, has given to any
elector or inspector, judge or clerk of the election, any.bribe or re
ward, or shall have offered any such bribe or reward for the purpose
of procuring his election.
5th. On account of illegal votes.
Sec. 52. No irregularity or improper conduct in the proceedings of JJJ^^JJ1*^"
the judges or any one of them, shall be construed to amount to such duct ofjudges,
mal-conduct as to annul or set aside any election, unless the irregu
larity or improper conduct shall have been such as to procure the per
son whose right to the office may be contested, to be declared duly
elected, when he had not received the highest number of legal votes.
Sec. 53. When any election held for an office, exercised in and for yhm mai-am*
duct ofjudges
a.,,„,„
county, is contested on account of anyJ ,mal-conduct on the part
not to vitiate
f of election.
the board of judges of any township election, or any member thereof,
the election shall not be annulled and set aside upon any proof there
of, unless the rejection of the vote of such township or townships shall
change the result as to such office in the remaining vote of the county.
Sec. 54. Nothing in the fifth ground of contest, specified in the first when illegal
section of this article, shall be so construed as to authorize an elec- vitiate election
tion to be set aside on account of illegal votes, unless it shall appear
that an amount of illegal votes has been given to the person whose right
to the office is contested, which, if taken from him, would reduce the
number of his legal votes below the number of votes given to some
other person for the same office, after deducting therefrom the illegal
votes which may be shown to have been given to such other person.
Sec. 55. No person shall be competent to contest any election un- who may
less he is a qualified elector of the district, county,, or township, as contMt elecUonthe case may be, in which the office is to be exercised.
Sec. 56. When any such elector shall chose to contest the right of Proceedings to
any person declared duly elected to such office, he shall, within forty
days after the return day of such election, file with the county clerk
a written statement, setting forth specifically : 1st. The name of the
party contesting such election, and that he is a qualified elector of the
district, county, or township, as the case may be, in which such elec
tion was held : 2d. The name of the person whose right to the office is
contested : 3d. The office : 4th. The particular cause or causes of
such contest, which statement shall be verified by the affidavit of the
contesting party, that the matters and things therein contained are
true, as he verily believes. (1)

(1) Amendment inserted from Stat , 1851, p. 182.
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Where reception
Sec. 57. When the reception of illegal votes is alleged as a
of illegal votes
of contest, it shall be sufficient to state generally, that illegal votes
is cause of
contest.
were given to the person whose election is contested in the specified
township or townships, which if taken from him will reduce the num
ber of his legal votes below the number of legal votes given to some
other person for the same office ; but no testimony shall be received
of any illegal votes, unless the party contesting such election shall
deliver to the opposite party, at least three days before such trial, a
written list of the number of illegal votes, and by whom given, which
he intends to prove on such trial ; and no testimony shall be received
of any illegal votes except such as are specified in such list.
Sec. 58. No statement of the cause of contests shall be rejected,
Want of form
not to vitiate
proceedings of nor the proceedings thereon dismissed by any court before which
such contest may be brought for trial for want of form, if the parti
cular cause or causes of contest shall be alleged with such certainty
as will sufficiently advise the defendant of the particular proceeding
or cause for which election is contested.
Oonrt to be held
Sec. 59. Upon such statement being filed, it shall be the duty of
to determine
the
clerk to inform the county judge thereof, who shall give notice
election.
and order a special term of the court of sessions to be held at the
court house of the proper county on some day to be named by him,
not less than ten nor more than twenty days from the date of such
notice, to hear and determine such contested election.
Sec. 60. Said clerk shall, also, at the same time, issue a citation
Person
whose election for the person whose right to the office is contested, to appear at the
contested to be
cited toappear. time and place specified in said notice, which citation shall be deli
vered to the sheriff and be served upon the party in person, or if he
cannot be found, by leaving a copy thereof at the house where he last
resided.
Sec. 61. The said clerk shall issue subpoenas for witnesses in such
Compelling
attendance of
contested election, at the request of either party, which shall be
wit]
served by the sheriff as other subpoenas ; and the court of sessions
shall have full power to issue attachments to compel the attendance
of witnesses who shall have been duly subpoenaed to attend if they
fail to do so.
Power of court
Sec. 62. Said court shall meet at the time and place designated, to
to determine ;
may adjourn, etc. determine such contested election, and shall have all the powers
necessary to the determination thereof. It may adjourn from clay to
day until such trial is ended, and may also continue said trial, before
its commencement, to any time not exceeding twenty days, for good
cause shown by either party upon affidavit at the costs of the party
applying for such continuance.
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Sec. 63. Such court shall be governed in the trial and determina- Court to be
tion of such contested election, by the rules of law and evidence rutaonawand
governing the determination of questions of law and fact, so far as to^mmounce
the same may be applicable ; and may dismiss the proceedings if the J° gmeat'
statement of the cause or causes of contest is insufficient, or for want
of prosecution. After hearing the proofs and allegations of the par
ties the court shall pronounce judgment in the premises, either con
firming or annulling and getting aside such election, according to the
law and right of the case.
Sec. 64. If in any such case it shall appear that another person court may
than the one returned has the highest number of legal votes, said 3«'ted.wh0 4017
court shall declare such person duly elected.
Sec. 65. The clerk, sheriff, and witnesses shall receive respectively F<*« to officers
_
_
_
.1.3
* and witnesses.
the same fees from the party against whom judgment is given, as are
allowed for similar services in the district court.
Sec. 66. If the proceedings are dismissed for insufficiency, want of costs to party
,
contenting
prosecution, or the election is by the court confirmed, judgment shall election,
be rendered against the party contesting such election, for costs, in
favor of the party whose election was contested.
Sec. 67. If such election is annulled and set aside, iudgment for costs to party
.
where election
costs shall be rendered against the party whose election was contested contested,
in favor of the party contesting the same.
Sec. 68. Each party shall be liable for the costs created by him- Each party UaNe
„
for costs of
self, to the officers and witnesses entitled thereto, which may be col- officers and
•
.....
, •
witnesses.
lected in the same manner in which similar costs are collected in the
district court.
Sec. 69. Either party feeling himself aggrieved by the judgment of Party aggrieved
said court, may appeal therefrom to the district court of the proper Sanner' of''
county, within ten days after the rendition thereof, by filing with the spp6*''
clerk of the court of sessions an appeal bond in the penal sum of
double the amount of the costs which have accrued and may accrue
thereon in the district court with sufficient security, and with the con
dition that he will pay all said costs if judgment shall be given against
him in the district court ; and shall also file with said bond his affi
davit, stating that he has merits in his appeal, as he is informed and
verily believes, and that the same is not taken to harass and oppress
the opposite party, but that right and justice may be done.
Sec. 70. The clerk of said court of sessions, within ten days after p™^^,, bo
said appeal bond and affidavit are thus filed, shall file the same in the *,Ju*tln aPPellll«",
district court, together with a certified copy of the statement of the
66«
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causes of contest, and a transcript of the proceedings and judgment
of said court.
Sec. 71. Said appeal shall be tried and determined by the district
court, in the manner the same is required to be tried and determined
by the court of sessions ; and said cause shall be tried at the first
term of said district court next after the filing of said appeal, unless
the court, for good cause shown by either party, shall continue tie
same ; the costs of the continuance to be paid by the party applying
therefor.
Sec. 72. The said court may dismiss said appeal when the same is
insufficiently taken, or for want of prosecution, or may dismiss the
whole proceedings for any substantial defect therein ; and in any sad
case, or if the cause is tried upon its merits, shall pronounce such
judgment affirming or setting aside and annulling such election, as
should have been rendered in the premises by said court of sessions.
Sec. 73. Whenever an election shall be annulled and set aside bj
the judgment of the district court, or by the court of sessions, when
no appeal has been taken thereupon within ten days, the certificate
or commission, if any has been issued, shall be thereby rendered
void, and the office become vacant.
Sec. 74. In case of any contest in regard to an election to fill the
office of county judge, such contest shall be tried in like manner be
fore the associate justices of the court of sessions.

ARTICLE VIL OP contesting elections foe members of the legislatureSection 75. The right of any person declared duly elected to*
Wbo may
it election. seat in the senate or assembly, may be contested by any qua
voter of the county or district to be represented by such senator or
member of assembly.
Sec. 76. The person contesting such election shall, within twenty
days after the issue of the certificate of election, file with the cler
of the district court of the county in which the alleged cause or causM
of contest originated, a concise statment of the grounds on wtu
intends to rely, verified by affidavit. (1)
, ,g
Sec. 77. Immediately on the filing of such statement in
Commission to
issue to take
office, the said clerk shall issue a commission, directed to two
testimony of
witnesses.
of the peace of his county, to meet at such time and place

Statement of
cause of conl
to be filed.

(1) Amendment inserted from Stat 1851, P«g* 181
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be specified in such commission, not less than twenty nor more than
thirty days from the time of issuing the same, for the purpose of tak
ing the depositions of such witnesses as the parties to such contest
may wish to examine.
Sec. 78. Written notice of such contest,' specifying
of to
r J ° the time and Notice
proceeding
place of taking depositions, and before whom to be taken, and a copy PJ^°nwh08e
of the statement, certified by the clerk of said court, shall be deliv- contented,
ered to the person whose election is contested, or if he cannot be
found, shall be left at the house where he last resided, by the sheriff
of the county in which such person claims his residence, within ten
days after such statement shall have been filed in the clerk's office.
Sec. 79. The sheriff into whose hands such notice and certified
"e"'
copy may come, shall make due service thereof, and shall return to 1
the proper clerk a certified copy of such notice, with the manner and
time of service endorsed thereon, for which he shall be entitled to re
ceive from the party contesting such election, the same fees for service
and milenge as are allowed in the district courts for service of origi
nal writs.
Sec. 80. Either of said justices of the peace shall have power at ^SlnSEJoJof
any time to issue subpoenas for witnesses at the request of either party, witnesses,
to be served by the sheriff as other subpoenas ; and such justices, when
met at the time and place appointed to take such depositions, shall
have the same power to issue attachments and assess fines against
•witnesses as is given to justices of the peace in the trials of suits insti
tuted before them.
•
Skc. 81. Said justices of the peace shall meet at the time and place Testimony, how
appointed, to take the depositions of witnesses produced by the parties,
which shall be reduced to writing by said justices, and sworn to and
subscribed by said witnesses respectively, and duly certified by said
justices as depositions are in other cases, noting in the caption of each
deposition by which party the witness was called.
Sec. 82. Said justices may continue said examination from day to ^'J,m™^whcn
day, if the business shall require it ; and when the same is closed, delivered to clerk
_
f.
. of district court.
they shall deliver the depositions taken before them, together with
their said commission, to the clerk of the district court, by whom the
same was issued.
Sisc. 83. If at anyJ time either of the said Jjustices shall become proceed
Justice nn»We
to
In taking
unable to proceed in such examination, said clerk may supply the testimony,
vacancy by designating any other justice of the peace of the county in
the place of such justice.
Sec. 84. The sheriff, for the service of such subpoenas, and the jus- £?j2£5^
tices for issuing the same and taking the depositions, shall receive
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from the party at whose instance such services are performed, the same
fees as are allowed them for similar services in other cases.
Testimony to be
Sec. 85. It shall be the duty of said clerk to seal up such depo
transmitted to
secretary' of state. sitions, together with the original statements of the grounds of such
contest, and the copy of the notice served upon the party whose right
is contested, and the commission issued to the justices of the peace,
and transmit the same by mail to the secretary of state, endorsing
thereon the names of the contesting parties, and the branch of the
legislature before which such contest is to be tried.
Secretary of
Sec. 86. It shall be the duty of the secretary of state to deliver the
state to delirer
same to presiding same unopened to the presiding officer of the house in which such con
officer of house
in which contest test is to be tried, on or before the second day of the session of the
to be tried.
legislature next after taking such depositions, and such presiding
officer shall immediately give notice to said house that said papers are
in his possession.
Sec. 87. Each house of the legislature is the judge of the quali
Each honse to
try contested fications and elections of its members, and shall try all contested elec
elections.
tions of its members in such manner as it may direct.
Sec. 88. At any time after notice of any contest shall be given, and
Either party to
contest may take before the trial of such contested election before the proper branch of
depositions.
the legislature, it may be lawful for either party to such contest to
take depositions to be read on the trial thereof, in like manner and
under the same rules as are allowed and required in the cases of de
positions to be read on any trial pending in the district court; and
such depositions, when thus taken, shall be sealed up by the officer
taking the same and directed to the secretary of state, who shall keep
the same unopened and deliver them to the presiding officer of the
house in which such contest is to be tried, to be disposed of by such
officer as the depositions specified in the preceding sections of this
article.
Sec. 89. Nothing contained in this article shall be so construed as
Right of
legislature to
take testimouy to abridge the right of either branch of the legislature, trying any con
not abridged. tested election, from granting commissions to take testimony, or from
sending for and examining before such branch any witnesses it miJ
desire to hear on such trial.

ARTICLE VIII.
OF CONTESTING THE ELECTION OF GOVERNOR AND LIEUTENANT GOVKBSOB.
Section 90. Any qualified elector of the state may contest the elec
Who may
contest.

tion of any person, declared duly elected governor or
governor of the Btate of California.
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Sec. 91. When such elector chooses to contest such election, he Grounds of
_
_
.
contest to ba
shall, within twenty days after proclamation thereof, deliver to the specified, etc.
presiding officer of each house of the legislature a specification of
the grounds of such contest, stating therein that he is a qualified
elector of said state, and the specification shall be verified by the affi
davit of such elector.
Sec. 92. As soon as the presiding officers shall have received said Notice to person
_
. , _ . ._
_
.
. .
whose election
specifications, they shall forthwith make out a notice in writing, direct- contested,
ed to the person whose election is contested, and deliver the same to
a sergeant-at-arms, who shall serve such notice forthwith on the per
sons therein named.
Sec. 93. Said presiding officers shall also immediately give notice Notices to
to their respective houses that such specifications of the grounds of legislature,
contest have been received.
Sec. 94. Each house shall forthwith proceed
separately
members
x
4
* to choose Sercn
to be chosen
seven persons, members of its own body, in the following manner : from each branch
°
of the legislature.
1st. The names of the members of each house, except the speaker of
the assembly, written on similar paper tickets, shall be placed in a
box ; that is, the names of the senators in the presence of the senate;
by their secretary, and of the assembly in their presence, by the
clerk. 2d. The secretary of the senate, in the presence of the sen
ate, and the clerk of the assembly, in the presence of the house, shall
draw from their respective boxes the names of seven members each.
3d. As soon as the names are thus drawn by each house, notice there
of and of the names of the members drawn, shall be given to the
other house, and the names of said fourteen members thus drawn
shall be entered on the journals of the houses respectively.
Sec. 95. The members thus selected shall constitute a committee The members
to try and determine such contested election, and for that purpose to'con^titutTa1
shall hold their meetings publicly at the seat of government, at such determine such
time and place as they may designate, and may adjourn from day to Sta.d
day or to a day certain, until such trial shall be ended and deter
mined ; they shall have power to send for persons and papers, and to
take all necessary means to procure testimony, extending like privi
leges to the contester and the person whose right is contested, and
shall report their judgment in the premises to both branches of the
legislature, which report shall be entered upon the journals of the
respective houses.
Sec. 96. The testimony received in such investigation shall be con- what testimony
fined to the points contained in the specification of the grounds of
contest.
Sec. 97. The judgment of the committee, pronounced in the final
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judgment of
decision of said contested election, shall be conclusive as to the vacomniittee final.
■15
Proceedings
lidity or invalidity thereof; and, if such election is judged invalid,
wbere election
declared invalid, the office, rendered vacant by such decision, shall be filled in the
mode prescribed by the constitution.
ARTICLE IX.
OF THE PENALTIES FOE MISCONDUCT AT ELECTIONS, AND FOR VIOLA
TIONS OF CERTAIN PROVISIONS OF THIS ACT.
Intimidating
or corrupting
electors.

False statement
OB to
ticket.

Causing an
elector to vote
for a person
other than he
intended.

Voting without
being qualified.

Voting more

Inspector,
judge, or clerk,
intimidating

Section 98. If any person shall, directly or indirectly, use any
tnreats, menace, or force, or any corrupt means or device, at, or pre
vious to, any election held pursuant to this act, toward? any elec
tor, to hinder or deter him from voting at such election ; or shall at
tempt by any means whatever to awe, restrain, hinder, or disturb any
elector in the free exercise of the right of suffrage, he shall, upon
conviction thereof, be fined in any sum not exceeding five hundred
dollars.
Sec. 99. If any person shall furnish any elector, wishing to vote
at any election, held pursuant to the provisions of this act, who can
not read, with a ticket, such person informing or giving such elector
to understand that it contains a name or names written or printed
thereon different from the name or names which are written or printed
thereon, such person shall, upon conviction thereof, be fined in any
sum not less than fifty nor more than five hundred dollars.
Sec. 100. If any person shall defraud any elector at any such
election by deceiving and causing him to vote for a different person
for any office than such elector desired or intended to vote for, or
shall fraudulently attempt to deceive, and cause such elector thus to
vote for a different person for any office than he intended and desired
to vote for, such person, upon conviction thereof, shall be fined in any
sum not less than fifty nor more than five hundred dollars.
Sec. 101. If any person, not having the legal qualifications of an
elector, shall fraudulently vote, or shall fraudulently attempt to vote
at any election, such person, on conviction thereof, shall be fined in
any sum not less than twenty nor more than two hundred dollars.
Sec. 102. If any elector shall vote more than once at any election,
or shall knowingly -hand in two or more tickets folded together, or
shall attempt to vote more than once at the same election, he shall,
on conviction thereof, be fined in any sum not exceeding five hundred
dollars.
Sec. 103. If any inspector, judge, or clerk of any election, while
acting as such, shall induce or attempt to induce any elector, cither
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by menace, or reward, or promise thereof, to vote differently from °jre£°™p0ng
what such elector shall intend or desire to vote, such person so offend
ing shall, upon conviction thereof, be fined in any sum not less than
fifty nor more than five hundred dollars.
Sec. 104. If any inspector, judge, or clerk of an election shall, inspectors, etc.,
11 i,
„
,
. i iiii
unfolding or
previous to putting the ballot of any elector in the ballot-box, marking tickets.
attempt to pry into or find out any name, or names, on such ballot
which shall have been handed in by said elector in a folded form ;
or if any inspector, judge, or clerk of any election shall open, or
suffer the folded ballot of any elector, which has been handed in to
the board of judges, to be opened or examined into previous to
putting the same into the ballot-box ; or if any inspector, judge, or
clerk of an election shall make or place any mark or device on any
folded ballot which has been handed in to the board of judges by any
elector, with a view to ascertain the name of any person, or persons,
for whom such elector shall have voted at any such election ; or if
any inspector, judge, or clerk of an election, without the consent of
the elector, shall disclose the name of any person or persons which
such inspector, judge, or clerk shall have fraudulently or illegally
discovered to have been voted for by such elector at any election,
every such inspector, judge, or clerk of an election so offending, upon
conviction thereof, shall be fined in any sum not less than fifty nor
more than five hundred dollars.
Sec. 105. If the secretary of state, or any inspector, judge, board ^^J^1^, t0
of judges, county clerk, or clerk of an election, or clerk of the district electors,
court, on whom any duty is enjoined by this act, shall be guilty of
any wilful neglect of such duty, or of any fraudulent or corrupt
conduct in the execution of any such duty, he or they so offending
shall, on conviction thereof, be fined in any sum not exceeding two
thousand dollars, to which may be added imprisonment in the county
jail not exceeding one year.
Sec. 106. It is hereby made the duty of the secretary of state, Secretary of state
- ,
..
„. -,
,
i,.,.10 "Port *<>
after the expiration of sixty days from and after each election for district attorneys
.
all omi.wions
governor, lieutenant governor, and representatives in congress, to cer- of duty by
tify to the proper district attorneys any and all failures and omis- county c er '
sions of the county clerks in their respective counties, to comply
with the provisions of this act, in returning or certifying the returns
of certificates of any such election to the office of the secretary of
state ; and every such certificate of the secretary of state, sealed
with the state seal, shall be sufficient presumptive evidence of any
such failure or omission herein specified on the part of the county
judge, [clerk] in any trial or indictment against him therefor.

792

COMPILED LAWS OF CALIFORNIA.

District attorney Sec. 107. It shall be the duty of the district attorney of each disto present all
,
*
. .
« ,.
violations of act tnct court to present all violations of the provisions of this act,
which may come to his knowledge, to the special consideration of the
proper grand jury.
Sec. 108. But special provisions may be made by law, prescribing
the mode of calling elections, of appointing the officers thereof, and
of designating election precincts, otherwise than as provided in this
act. (1)
CHAPTER CXLI.
AN ACT supplemental to " An Act to regulate Elections" passtd
March tioenty-third, one thousand eight hundred and fifly-"
[Passed May 18, 1853.]
The People of the State of California, represented in Senate ad
Assembly, do enact as follows :
County clerk to
Section 1. It is hereby made the duty of the county clerk of each
transmit
* the receipt "of the returns
.
of
electionreturns
for county of this state, within ten days after
secretary ofstate, of any election for governor and lieutenant governor, held in obedience
to law, to make out a true statement of said returns, showing the vote
at each precinct in his county, certify the correctness of said state
ment under his hand and the seal of his court, and transmit the same,
endorsed " Election returns for governor and lieutenant governor," to
the secretary of state to be filed and preserved amoDg the state
archives.
Also returns for
Sec. 2. Said clerk shall in like manner make out, certify and transmembers of
. to the
. secretary of_ state, for
„ the same purpose, a statement ot- any
legislature.
mit
and all returns of election for members of the senate and assembly of
the state legislature, county judge, county clerk, sheriff, assessor, col
lector, attorney, supervisor and coroner, which may be received at bis
GoTernor to issue Sec. 3. On the reception of tie statement aforesaid by thesecrecommissions
.
to county judges tary of state, it shall be the duty of the governor to issue c
clerks.
under the same rules and conditions as other officers are i
ed, to the persons receiving the highest number of votes for county
judge and county clerk.
(1) This is au additional section from Stat. 1851, page 183.
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CHAPTER CXLII.
AN ACT concerning Lawful Fences, and Animals trespassing on
Premises lawfvRy inclosed. [Passed March 30, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Every inclosure shall be deemed a lawful fence, which Jjjj^**"*
is four and a half feet high, if made of stone ; and if made of rails,
five and a half feet high ; if made upon the embankment of a ditch
three feet high from the bottom of the ditch, the fence shall be two
feet high ; said fence to be substantial and reasonably strong, and
made so close that stock cannot get their heads through it, and if
made to turn small stock, sufficiently tight to keep such stock out. A
hedge fence shall be considered a lawful fence if five feet high and
sufficiently close to turn stock.
Sec. 2. If any horses, mules, jacks, jennies, hogs, sheep, goats, or J^^f^ by
any head of neat cattle shall break into any grounds inclosed by a ^™"^^lose'1
lawful fence, the owner or manager of such animals shall be liable to fence,
the owner of said inclosed premises for all damages sustained by such
trespass ; and if the trespass is repeated by neglect of the owner of
such stock, he shall, for the second offence, be subject to double the
damages sustained by the owners of said premises.
Sec. 3. If any owner or occupier of any grounds or crops injured Penalty on
owners or
by any animal or animals breaking into or entering on grounds not occupiers of lsnuj
inclosed by a lawful fence, shall kill, maim, or materially hurt or in- n wui fence for
jure any animal doing such injury, he shall be liable to the owner for entering on such
all damages, and also all costs that may accrue in a suit for such
damages.
CHAPTER CXLIII.
AN ACT concerning the Organization of the Militia. (1)
April 10, 1850.]

[Passed

The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. All free, white, able-bodied male citizens, between the who rahjoet
ages of eighteen and forty-five years, residing in this state, and not *" mau*rj *atT
( I ) For another act on the samo subject, see next chapter.
67
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exempt by law, shall be subject to military duty, and enrolled as here
inafter directed.
Exemptions.
Sec. 2. The following named persons only shall be exempt from
the performance of military duty, except in time of war, invasion, or
insurrection, viz. All persons who have served one complete term of
enlistment, or service in the military or naval service of the United
States in time of war ; and all officers or members of volunteer or
independent companies within this state.
Proof of
Sec. 3. All persons exempt by law, may prove their exemption
either by oral or written evidence, or by their own testimony ; and
all courts and persons having a right, by law, to inquire concerning
the grounds of such exemption, are hereby authorized to administer
all oaths which may be necessary to satisfy themselves concerning such
exemption.
Militia and
Sec. 4. The enrolled militia and volunteer or independent compa
volunteers to
consist of four nies of this state shall be organized into four divisions and eight
divisions and
eight brigades. brigades, as follows :
Sec. 5. The counties of Trinity, Shasta, Butte, Yuba, Sutter, El
1st division.
Dorado, and Sacramento, shall compose the first division. The coun
ties of Colusi, Yolo, Napa, Solano, Sonoma, Mendocino, and Marin,
2d division.
shall compose the second division. The counties of San Francisco,
Santa Clara, Contra Costa, San Joaquin, Calaveras, Tuolumne, and
3d division.
Mariposa, shall compose the third division. The counties of Branciforte or Santa Cruz, Monterey, San Luis Obispo, Los Angeles, Santa
4th division.
Barbara, and San Diego, shall compose the fourth division. The
counties of Trinity, Shasta, Butte, Yuba, and Sutter, shall compose
1st brigade of 1st the first brigade of the first division. The counties of El Dorado
division.
2d brigade of 1st and Sacramento shall compose the second brigade of the first division.
The counties of Colusi, Yolo, Napa, and Solano, shall compose the
1st brigade of 2d first brigade of the second division. The counties of Sonoma, Mendoci
division.
2d brigade of 2d no, and Marin, shall compose the second brigade of the second divivision. The counties of San Francisco, Santa Clara, and Contra
1st brigade of 3d Costa, shall compose the first brigade of the third division. The
counties of San Joaquin, Calaveras, Tuolumne, and Mariposa, shall
2d brigade of 3d compose the second brigade of the third division. The counties of
division.
1st brigade of 4th Branciforte or Santa Cruz, and Monterey, shall compose the first bri
gade of the fourth division. The counties of San Luis Obispo, San
2d brigade of4th ta Barbara, Los Angeles, and San Diego, shall compose the second
brigade of the fourth division.
Sec. 6. The governor of the state shall be commander-in-chief of
Governor com
mander-in-chief.
all the forces of the state.
Sec. 7. The commander-in-chief may nominate and appoint two
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aides-de-camp, who shall rank respectively as colonels of cavalry, and appoint two
.
...
, . aides-de-camp.
wno snail continue in office tor the same term with the commander-inchief by whom they were appointed.
Sec. 8. The legislature shall elect, by joint ballot, four major gen- Legislature to
erals and eight brigadier generals, who shall hold their office during general* and
good behavior, or until their successors in office shall be appointed, generals,
or elected and qualified.
Sec. 9. The legislature shall elect, by joint ballot, one adjutant Legislature to
i
i
elect adjutant
general, to rank as brigadier general, and one quartermaster general, general, quarterto rank as brigadier general, who shall hold office respectively, until and brigadier
the first day of January A. D. 1854, or until their successors in office genera1'
shall be duly appointed, or elected and qualified.
Sec. 10. Except
escept
r the commander-in-chief,' all the officers hereby" crea- Officers,
commander,
to
ted, shall be commissioned by the governor, and shall take the oattrof J"6 commissioned
. .
*>y governor.
office prescribed by the constitution, before some officer authorized by
law to administer oaths, a copy of which oath shall be endorsed on
their commission.
Sec. 11. All other staff or commissioned officers, who may be apother
office™ to
* \)Q
f«rmnmiaairtTiaw1
pointed or elected under the provisions of^this ac$, shall be commis- by governor
sioned by the governor, and shall take the oath of office-prescribed
by the constitution, a copy of which oath shall be endorsed on their
commission.
Sec. 12. The adjutant
1,0general shall keepr his office at the seat of Adjutant
general's oB
government , and shall keep the same open for business every day where to be
(Sundays excepted), from the hours of 11 o'clock a. si. to 3 o'clock
p. m. of each day.
Sec. 13. It shall be the duty of the adjutant general to receive j^"^^
and safely keep all reports made to him by the county assessors con
cerning the number of the enrolled militia in each county, all muster
rolls of volunteers or independent companies, all returns and reports
made to him by any civil or military officer, relative to the enrolled
militia, to the military officers of this state, and to all volunteer or
independent companies, and to perform all other duties which may be
required of him by law.
■Sec. 14. In case of a vacancy in the office of the adjutant general, Appointment of
successor in case
the commander-in-chief shall have power to appoint his successor) of vacancy,
who shall hold office until the next meeting of the legislature, and
until his successor is elected, or appointed, and qualified, if such va
cancy occurs when the legislature is not in session.
Sec. 15. He shall report to the governor, on the fifteenth day of J^JJJJj*'t0
December, annually, to be laid before the legislature : 1. The num- governor
y* l •
/-» mi
l ^ PjXM'ltlC'l.
ber of enrolled militia in each county of this state. 2. The total
number of enrolled militia in this state. 3. The number of volun
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teer or independent companies in this state ; the number of volun
teers belonging to such companies, and the total number of volunteers
according to the muster roll in the state ; how many companies are
of infantry, how many of riflemen and artillery, and how many are
mounted ; and shall make such suggestions as he thinks proper for
the improvement of the militia system of this state.
To doiiTer
Sec. 16. At the expiration of his term of office, he shall turn over
documents to ...
. —
„
successor.
to his successor in office all the reports, muster rolls, returns, papers,
money, and effects, belonging to his office, in good order.
SalarySec. 17. He shall receive a salary of one thousand dollars annaally, to be paid in quarterly instalments out of the military fund.
Quartermaster
Sec. 18. The quartermaster general shall keep his office at the
general s offlce,
1
°
» « ,
where to be
seat ot government, and shall keep the same open for business every
day (Sundays excepted), from the hours of 11 o'clock, a. m. to 3
o'clock p. m. of each day.
^rferma^ce of' ^xc- 19, He sha11 Sive bond to the 8tate of California, with good
duties.
sureties, to be approved by the governor, in the sum of five thousand
dollars, conditioned that he will faithfully perform all the duties en
joined on him by la,w.
•
Duties of
Sec. 20. It shall be the duty of the quartermaster general to
quartermaster
general.
carefully guard and provide a suitable place for the preservation of
all arms, ordnance, ammunition, military[clothing, military supplies,
musical instruments, colors, and other effects, granted by the United
States to the state of California, or which may be purchased by
the state, or in any other manner may become the property of the
state.
Not to icttTe the
Sec. 21. He shall not leave the state during his term of office, un
less by the consent of the governor.
how*suppi'Ld,,C*' ^EC^n 01186 a vacancy occurs in the office of quartermaster
general when the legislature is not in session, the governor shall have
power to appoint his successor ; who shall hold office until the next
meeting of the legislature, and until his successor is elected, or ap
pointed, and qualified.
To report annnSec. 23. He shall report to the governor, on the fifteenth day of
"tlly to ^[OTprnor
a* specified.
December, A. D. 1850 : 1. An account of all arms, ordnance, ammu
nition, military clothing, military supplies, musical instruments,
colors, and other effects, which have come into his possession, since
the first day of January, A. D. 1850 ; and, after the first report,
shall report on the fifteenth day of December in each year, all that
have come into his possession since the last preceding annual report,
and how, when, and from what source they came into his possession ;
2. An account of all articles issued or expended since the last an
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nual report, to whom issued, or how expended, and by whose order ;
3. A statement of the present condition of all effects in his posses
sion : 4. How much money has been expended for the care, preser
vation, and repairs of arms, and other effects, since his last annual
report, and shall make all such suggestions as he may deem proper
regarding his own department, and for the improvement of the militia
1
system.
Sec. 24. As soon as any arms, ammunition, ordnance, or other mili- May hire build,
tary effects of any kind whatever may come into his possession, he of arms, etc.
may, with the approval of the governor, hire a suitable building or
rooms for the care, preservation, and protection of the same, at an
expense not exceeding three hundred dollars per month ; which shall
be paid by an order on the comptroller, approved by the governor,
out of the military fund.
Sec. 25. At the expiration of his term of office, he shall turn over Duty at
.
expiration of
to his successor in office, in good order, all arms, ammunition, ordnance, term of office,
and all other military effects of every kind, and all reports, returns,
receipts, bonds, money, and other effects belonging to his office.
Sec. 26. He shall issue to the commanding officer of any volunteer To issue arms
.,.
. .-, —
. ...
to.Tolunteer
company, or to any military or civil omcer, on a proper requisition, companies, etc.
approved by the commander-in-chief, such portion of the arms, ord
nance, ammunition, or other military effects, as shall be exactly des
ignated in such requisition, taking therefor a duplicate receipt, signed
by the person bearing the requisition.
Sec. 27. He shall receive a salary of two thousand dollars annually, Salary,
to be paid in quarterly instalments, out of the military fund.
Sec. 28. EveryJ free, white,' able-bodied male citizen of the state military
Commutation
duty. for
of California, between the ages of eighteen and forty-five years, not ,
exempt by law from the performance of military duty, and not a
member of any volunteer or independent company, shall be and is
hereby required to pay to the treasurer of the county in which he
resides, on or before the first day of August in each year, the sum of
two dollars as a commutation for the non-performance of military
duty, for which sum the county treasurer is hereby required to give
him a receipt specifying therein the purpose for which it is given,
which receipt shall exonerate the person to whom it is given from
the performance of military duty for that year, except in case of war,
insurrection, invasion, or to assist the sheriff of the county, or mayor
of a city, or any other civil officer authorized by law in executing
the laws of the state, or of a requisition for the militia, or some part
thereof, from the commander-in-chief, as specified in thistoct.
Sec. 29. The fund thus collected, aud all other sums resulting from Commutation
'
fees and fines,
67*
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etc., to constitute fines or penalties imposed by this act, after deducting the expenses of
the proper officer for levying and collecting the same, shall be called
the " Military fund."
fine for non-p»y- Sec. 30. If any person subject to military duty, and not exempt
ment of commu«
■
j»i
taUonfoe.
by law, shall refuse or decline to pay to the county treasurer of the
county in which he resides, by the first day of August in each year,
the amount above specified of two dollars, for his exemption from the
performance of military duty for that year, he shall be fined the sum
uppKcaUonof °^ tw0 dollar?, to be recovered by an action brought in the name of
flnMthe state of California, against the person so offending in each and
every year, before any justice of the peace of the county in which he
resides ; one half of which sum shall be given to the sheriff of the
county in which the action is brought, under the provisions of this
act, and the other half shall be paid over to the county treasurer, by
the sheriff, to be placed to the credit of the military fund.
?™u'fo"r^raup- ^EC^n case any Person subject to military duty, and not
^"tices to "liter exemP* DJ ^'ls
8na^ reruse to pay the military exemption tax in
penaTuJf f°r any year' '* Baa"
*ne duty °^
8heriff to inform the county
attorney of such fact, who is hereby directed to bring an action, as
specified in the last preceding section, against the person bo offending ;
and all justices of the peace, upon proper proof being made before
them of any violation of this act, when an action is brought according
to the provisions of this act for any fine or penalty, are required to
enter judgment according to the provisions of this act.
1
Sec. 32. Parents and guardians of minors shall be subject to pay
the military exemption tax of minors, and all fines or penalties which
may be incurred by them under this act.
Hes'tohand'^tats ^R0,
SQa'l
tne ^ty °^ eacn
6400 county in this
of
defaulter*
the list of *persons subject
to military duty" as enrollpayment
of in 8tate to compare
*
J
exemption
tax to jjyJ the county* assessor,
the
county
attorneys.
t with the list of rpersons who have paid
r
military exemption tax as kept by the county treasurer, on the second
day of August in each year ; and to make out a list of all persons so
enrolled who have not paid the military exemption tax, and to hand
the same to the county attorney, so that suit may be brought against
all persons so offending as prescribed in this act. The county attorcoui^attomey ney sna" be avowed ten per cent, upon the whole amount collected by
for suing.
action, as prescribed by this act, for any fine or penalty incurred under
any of its provisions,
ttmake afiutinct ^ECEach county assessor shall, at the same time, in each
subjectto""" year> when he prepares a roll containing the names of all the taxable
military duty, inhabitants'in his county, make out a separate and distinct list of all
persons subject to military duty, and who are not exempt by law, and
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•who are not members of any volunteer or independent company; and
on or before the first Monday in August of each year, shall transmit Copy of list to be
'
°
« *
sent to adjutant
a copy of said list, certified to be correct by him, to the adjutant general,
general of the state ; and shall deposit the original list in the office
of the clerk of the county.
Sec. 35. Each county assessor shall also, on or before the third Certified copy of
Monday of July in each year, furnish to the county treasurer a copy amount for which
of the above described list, certified by him to be correct, and shall liable, to i»
i
n i
furnished to
place opposite to the name ot each person on said list, the amount re- county treasurer,
quired by law from such person, as an exemption from the perform
ance of military duty.
Sec. 36. Each county assessor shall be entitled to ten per cent, on Compensation to
county assessor;".
the whole amount collected by the county treasurer under the pro
visions of this act, as his entire compensation for the duties required
of him by this act.
Sec. 37. The county treasurer shall be collector of the militia ex- County^treasuremption fund ; and all persons subject to military duty, and not ex- orsofmiiitia
empt by law, are hereby required to pay the amount fixed by law for eMn,ptlon fund'
exemption, to the treasurer of the county in which they reside, on or
before the first day of August in each year.
Sec. 38. It shall be the duty of each county treasurer, on or before County treasurii
i
era to report
the
annually to aa
„ first day* of September
r , in each .year, to report
. »to . thev.comptroller
/
., comptroller
of state : 1. Tho total amount of money received by him from all specified,
persons in his county, for exemption from the performance of military
duty : 2. The amount due to him, which shall be ten per cent, on the
whole amount collected, for the collection : 8. The amount due to the
county assessor for enrolment of all persons subject to military duty
in the county, and for performance of all other duties enjoined by
this act : 4. The amount then on hand, after deducting the amount
due to himself and the county assessor, and to state that the same
remains in his hands, subject to the order of the comptroller.
Sec. 39. As soon as the county treasurer shall receive an order County
,
treasurers to pay
from the comptroller of state to pay over the amount of the military military fund to
fund to the paymaster general, it shall be his duty immediately to general,
make payment according to such order.
Sec. 40. The military fund shall be applied solely to the military ^J^'j^'
organization within this state ; to the payment of the salaries of such
military officers as are allowed salaries by law; to the building of a
suitable arsenal ; to the encouragement of volunteer or independent
companies ; and to such other military purposes as may be prescribed
by law.
Sec. 41. Whenever the comptroller of state is informed by the comptroller to
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direct county county treasurer of any county that he has funds on hand belonging
treasurers to pay
moneys to pay to the military fund, it shall be the duty of the comptroller immedi
master general.
ately to direct the county treasurer to pay over such amount to the
paymaster general, at the same time in the year when he is required
Paymaster
general to giro by law to make payment to the treasurer of the state on account of
receipt for
moneys paid
the general fund ; and whenever any money is paid into the treasury,
to him.
on account of the military fund, it shall be the duty of the paymaster
general to give to the person so paying a receipt on which shall be
endorsed, " For the military fund."
Comptroller to
Sec. 42. The comptroller of state is hereby required to keep a
keep a separate
set of books for separate and distinct set of books, in which shall be entered: 1. The
entries specified.
amount returned to him by the county treasurer of each county as
due to the state, on account of payments made to him from all per
sons in his county for exemption from military duty : 2. The amounts
returned from each county treasurer, as collected by him on account
of fines or penalties imposed .by this act: 3. The gross amount of all
these sums ; and 4. An abstract of the order transmitted to each
county treasurer relative to the funds stated to be on hand ; and
5. The amount of all warrants issued by him, to be paid by the pay
master general from the military fund. Said books shall be styled,
" Records concerning the military fund."
Warrants to pay. Sec. 43. It shall be the duty of the comptroller to issue his war
master general
for payment of rant, directed to the paymaster general, for the payment of such
salaries to mili
tary
salaries as may be allowed by law to military officers by this act, and
for such incidental expenses and amounts of money as he may 'be
directed to issue, by orders approved by the governor for the purpose
of carrying this act into effect. The warrants, as directed to be issued
by this section, shall be endorsed by the comptroller, " From the
military fund."
Comptroller to
Sec. 44. On or before the fifteenth day of December in each year,
report annually
to governor as the comptroller shall report to the governor, to be laid before the
legislature : 1. The amount reported to him by the county treasurer
of each county, as collected for the military fund: 2. The gross
amount reported to him throughout the state : 8. The amount of the
military fund ordered to be paid out by warrant issued by him, and
for what purpose.
State treasurer
Sec. 45. The treasurer of state shall be ex officio paymaster general.
paymaster
Seneral.
Sec. 46. It shall be his duty to keep the military fund separate
lilltary fund to
be kept separata. from all other funds.
Sepnrate set of
Sec. 47. It shall be his duty to keep a distinct set of books, in
books for
military fund. which shall be entered the amount received on account of the military
fund from each county in the state, and the time when paid, and an

COMPILED LAWS OF CALIFORNIA.

801

account of all payments made from the military fund, and to whom
paid.
Sec. 48. It shall be the duty of the paymaster general to pay from Parents from
...
„ , „
'
,
°
, „ , , military fond.
the military tuna all such warrants as are drawn upon that tuna by
the comptroller, when endorsed, as provided in this act.
Sec. 49. It shall be the duty of the paymaster general to report to Paymaster
i
ifrKiifi-rvi
i
* t_ general to report
the governor, on the fifteenth day ot December in each year, to be to governor
laid before the legislature at the commencement of each session : L "ecifiea."
A statement of the whole amount of the military fund received into
the treasury during the year : 2. The amount of said fund which
remained in the treasury at the time of the last preceding annual
report : 3. The amount paid out from the military fund during the
year, specifying the amount of each payment, by whose order paid,
and for what purpose paid : 4. The amount of money remaining on
hand and belonging to the military fund at the time of the report.
Sec. 50. The governor is hereby authorized to issue his order, incidental
directed to the comptroller of state, for the purpose of paying such ordered to be
incidental expenses as he is satisfied are justly incurred under the
provisions of this act, and the " Act concerning volunteer or inde
pendent companies;" on which order the governor shall endorse
" From the military fund," and on such order the comptroller shall
issue his warrant according to the provisions of this act.
Sec. 51. In case of war, insurrection, or rebellion, or resistance of Mmtiaand
volunteers may
the execution of the laws of this state, or upon the call or requisition *» ordered ont in
.
c**e of wari
of the United States upon the governor of this state for troops, or insurrection, etc.
upon the call or requisition of any officer of the army of the United
States commanding a military division or district, the commander-inchief is authorized to call for such portion of the enrolled militia of
this state, by an order directed to all or any of the sheriffs of the
different counties in this state, as he in his discretion may deem neces
sary ; and also to call upon any or all of the volunteer or independent
companies of this state, by an order directed to the commanding offi
cer of each of such companies as he may desire to call into the ser
vice, mentioning in such order the time and place of rendezvous, and
naming the officer or person to whom each of such sheriffs or each
of such commanding officers shall report.
Sec. 52. The order mentioned in the last preceding section, wheth- ^"ier topp
er directed to any sheriff or the commanding officer of any volun- pMr Mmed> etc'
teer company, shall state whether the military called into the service,
or the volunteer companies called into service, are to appear armed
and accoutred, or whether arms and accoutrements will be furnished
at the place of rendezvous mentioned in the order.
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Sec. 53. Whenever any sheriff shall receive such order from the
commander-in-chief, he shall post up within the limits of each town
in the county a public notice, requiring all the enrolled militia of the
county to -assemble at such day of the month, and hour of the day,
and place, as he may direct, stating therein the substance of the
order received by him from the commander-in-chief; and said notices
shall be posted up by the sheriff as soon as possible after the recep
tion of the governor's order, and in the most public place, and shall
be posted up in each town at least five days before the time mentioned
in said notice for the assemblage of said enrolled militia.
Manner In which Sec. 54. Every person subject to military duty not exempt by-law.
order is to be
obeyed.
and who is not enrolled as a member of some volunteer or indepen
dent compauy in said county, who is then residing in the county, and
whose name is listed by the county assessor as required by law, shall
appear, and is hereby required to appear, at "the time and place
named by the sheriff in the before mentioned notice, and for the pur
poses specified in said notice ; and in case the militia are required to
appear armed and accoutred, it shall be the duty of every person
Bubjeot to military duty as aforesaid, to appear at the time and place
mentioned, armed with a good rifle or. musket, and sufficient accou
trements, and with at least one pound of powder and four pounds of
lead, with three good flints, or one hundred percussion caps.
Penalty for
Sec. 55. In case any person subject to military duty, and not ex
neglecting to
obey order.
empt by law, whose name is listed among the enrolled militia, and
who is residing in the county where his name is enrolled, shall
neglect or refuse to appear at the time and place named, as required
by the last preceding section, he shall be subject to a fine not exceed
ing two hundred dollars, to be recovered by an action in the name of
the people of this state against the person so neglecting or refusing
to appear, before any justice of the peace of the county in which he
resides, and the sheriff is hereby required to give information to the
county attorney of the names of all such delinquents, who is hereby
required to institute the action as aforesaid.
Sheriff to raise
Sec. 56. The sheriff of any county upon which a call has been
from militia
number of men made by the commander-in-chief, and who has given notice as herein
mentioned in
directed to the enrolled militia of his proper county, shall appear at
order.
the time and place mentioned in said notice for the purpose of raising
from the enrolled militia such number of men as may be required by
the order of the commander-in-chief,
when sufficient
Sec. 57. At the time and place mentioned in the notice above menmi requisition of tioned, the sheriff shall call the enrolled militia then and there assemproceed with
bled to order, shall state to them the reasons why they are so called
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together, and read the order directed to him from the commander-in- ,hem 10 Pl4M
°
indicated by
chief; he shall then ask for volunteers sufficient in number to fill the outer,
requisition or order from the commander-in-chief, and provided a suf
ficient number of men fit for military duty to fill said requisition or
order, offer themselves for service, he shall make a list of the names
of all such volunteers, shall take the charge and direction of them,
and shall proceed with them to the place and at the time directed by
the commander-in-chief in his order, and shall report himself with
his force to the person to whom he is directed to report.
Sec. 58. In case no person volunteers, or in case a sufficient num- where «u«acient
«
a
t.
>T
i
_,. .
...
„ , men do not
ber of persons, subject to military duty, to fill the requisition of the Toiunteer, nheriir
commander-in-chief shall not volunteer, the sheriff shall proceed to number required,
draw, in a fair and impartial manner, from the remaining persons
present and subject to military duty, a sufficient number to fill up the
said requisition ; shall then take the charge and direction of all such
persons, and shall proceed with them to the place and at the time in
dicated by the commander-in-chief in his order, and shall report him
self with his force to the person to whom he is directed to report.
Sec. 59. Any person, when drafted according to the provisions of ^jjn^r0fcej
the last section, who shall refuse to obey the order of the sheriff to sherifl.
proceed to the place of rendezvous, shall be subject to a fine not ex
ceeding one thousand dollars, to be recovered by an action brought
by the county attorney before any court of competent jurisdiction,
upon information given to him by the sheriff.
Sec. 60. After the militia or volunteers so called into service, have Militia and
been reported at the place of rendezvous to the officer authorized by called into *err:ce
the governor to take charge of such force, he shall organize said mili- 'nt^cwupai^1
tia into companies, battalions, and regiments and brigades. Each n'gimcnts. a
company shall choose its own commissioned and non-commissioned gadM'
officers, which shall be the same as authorized by law in the army of
the United States; each separate battalion, which shall consist of
four, five, or six companies, shall have the power to elect one major,
who shall command the battalion, and who may appoint one adjutant
from the number of subaltern officers. Each regiment shall have
the right to elect one colonel, one lieutenant colonel, and one major,
from its own number ; and any brigade, when called into service,
shall be commanded by one of the major generals, or brigadier gen
erals, elected under the provisions of this act. And all other neces
sary military officers that are provided for by the existing military
laws of the United States, may be elected as aforesaid, and if not so
elected, may be appointed by the commander-in-chief.
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CHAPTER CXLIV.
AN ACT concerning the Organization of the Militia. (1) [Passed
May 1, 1852.]
The People of the State of California, represented in Seiwitani
Assembly, do enact as follows :
l subject
to military duty.

Section 1. All free, able-bodied, white citizens, between the ages
of eighteen and forty-five years, residing in this state and not exempt
by law, shall be subject to military duty, and shall be enrolled as
hereinafter directed.
Military district. Sec. 2. The enrolled militia and volunteers, or independent com
panies, of this state, shall be organized into seven military districts,
as follows :
Counties
Sec. 3. The counties of San Diego, Los Angeles, Santa Barbara,
embraced in
each district. San Luis Obispo, and Monterey, shall compose the first military dis
trict. The counties of Santa Cruz, Santa Clara, Contra Costa and
San Francisco, shall compose the second military district. The coun
ties of Calaveras, Tuolumne, San Joaquin and Mariposa, shall com
pose the third military district. The counties of Yolo, Marin, Sonoma,
Napa, Solano and Mendocino, shall compose the fourth military dis
trict. The counties of Trinity, Klamath and Shasta, shall compose
the fifth military district. The counties of Colusi, Butte, Yuba and
Nevada, shall compose the sixth military district. The counties of
Sacramento, Sutter, Placer and El Dorado, shall compose the seventh
military district.
Sec 4. Each county shall have the right and power to organize
Independent
one or more independent companies, who shall be governed by rules,
regulations and laws, that they shall choose to adopt : Provided, they
Organization. are in accordance with the rules, regulations and laws, governing the
army of the United States.
Sec. 5. Each independent company is authorized to call on the
State to furnish
arms and
governor for arms and equipments, necessary for said company, and
equipments.
it shall be the duty of the governor to instruct the quartermaster
general to issue the same, if they are in his hands, and to take bonds
and security therefor ; that all volunteer companies organized under
the provisions of this act, shall be considered and are hereby declared
incorporated, possessing the rights to enact and enforce such by-la*s

(1) For act on same subject, see preceding chapter.

COMPILED LAWS OF CALIFORNIA.

805

and regulations, as they may deem proper for their own government :
Provided they do not conflict with the constitution and laws of the Conditions.
United States and the state of California.
Sec. 6. The commander-in-chief may nominate and appoint seven Aids-de-camp,
aide-de-camp, who shall rank, respectively, as colonels of cavalry, and
who shall continue in office for the same term as the commander-inchief, by whom they were appointed. The legislature, after the pass
age of this act, shall, in joint convention, elect a quartermaster Quartermaster
general, who shall also perform the duties of adjutant general, and geoeral
shall rank as brigadier general, and who shall hold his office for the
term of four years.
Sec. 7. All the officers hereby created, shall be commissioned by the once™ to be
*iit
commissioned fc
governor, and shall take the oath of office, prescribed by the consti- goTernor.
tution, before some officer authorized by law to administer oaths, a
copy of which oath shall be endorsed on their commissions.
Sec. 8. It shall be the duty of the quartermaster general, to care- Duty of the
fully guard and provide a suitable place for the preservation of all 2™!™?°"'"
arms, ammunitions, ordnance, military clothing, military supplies,
musical instruments, colors and other effects, granted by the United
States to the state of California, or which may be purchased by the
state, or in any other manner may become the property of the state ;
also to receive and keep all reports and returns, made to him by the
aids-de-camp, concerning the number of enrolled militia, in each
militia district, all muster rolls of independent or volunteer companies,
which may be required of him by law.
Sec. 9. He shall report to the governor on the fifteenth day of To report
December, annually, to be laid before the legislature : First, an ac- *nna*llycount of all arms, ordnance, ammunition, military clothing, mil Contents,
itary supplies, musical instruments, colors and other effects, which
may have come into his possession, how, when and from what
source, since the commencement of his term of office. Second, an
account of all articles issued or expended since the last annual report.,
to whom issued or how expended, and by whose orders. Third, a
statement of the present condition of all effects in his possession.
Fourth, how much money has been expended for the care, repairs and
preservation of the arms and other effects of the state, since his last
annual report. But in no case shall he expend for rent, taking care Expenditures,
of arms, or for any purpose whatever, a sum exceeding one thousand
dollars over and above the amount of his salary.
Sec. 10. The quartermaster general, at the expiration of his term successor in
of office, shall turn over to his successor in office, in good order, all His duties,
arms, ammunition, ordnance, and all other military effects of every
(8
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kind, and all reports, returns, receipts, bonds, money and other effects
belonging to his office.
Sec. 11. He shall give bonds to the state of California, with good
securities, to be approved by the governor, in the sum of twenty-five
thousand dollars, conditioned that he will faithfully perform all the
duties enjoined on him by law.
Sec. 12. He shall issue to the commanding officer, of any volunteer
Distribution of
anas. etc.
company, or to any military officer, on a proper requisition, approved
by the commander-in-chief, such portion of the arms, ammunition,
ordnance and other military effects, as shall be exactly designated in
such requisition, taking a duplicate receipt signed by the peraon bear
ing the requisition.
Sec. 13. He shall receive a salary of two thousand dollars, to be
Salary of
paid in quarterly instalments, out of the state treasury not otherwise
appropriated.
Sec. 14. Each county assessor shall, at the same time in each year,
Assessor to
report persons when he prepares a roll, containing the names of all the taxable inhabi
subject to
military duty. tants in his county, make out a separate and distinct list of all per
sons subject to military duty, who are not exempt by law, and who
are not members of any volunteer or military company, and on or
before the first Monday in August, of each year, shall transmit a copy
of said list, testified to be correct by him, to the aid-de-camp of his
district, and shall deposit the original list in the office of the clerk of
the county.
Sec. 15. It shall be the duty of the respective aids-de-camp, to
Duty of
aids-decamp. make out a list from the county assessor's militia roll, on or before
the first day of October, in each year, of all the inhabitants subject
to military duty, within his district, stating the number in each county,
separately, of which list he shall forward to the quartermaster gene
ral, a copy, and file the original in his office.
Sec. 16. In case of war, insurrection or rebellion, or the resistance
Requisition of
the United
of
the execution of the laws of the state, or upon the call or requisition
States upon the
governor, in
of
the
United States, upon the governor of this state, for troops, or
case of war.
upon the call or requisition of any officer of the army of the United
States, commanding a military division, department or district, the
commander-in-chief is authorized to call for such portion of the en
rolled militia of this state, by an order directed to all or any aid-de
camp, of the different districts in the state, as he in his discretion may
deem necessary, and also to call upon all or any of the volunteer or
independent companies of the state, by an order directed to the com
manding officer, of each of such companies, as he may decide to call
into the service, mentioning in each order, the time and place of ren
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dezvous, and namipg the officer or person to whom each of such aidsde-camp, or each of such commanding officers shall report.
Sec. 17. Whenever any aid-de-camp shall receive such order from Governor'* order,
the commander-in-chief, he shall immediately cause the same to be
published in the papers of his district, or in such as may be necessary,
or in some other manner, he shall give publicity to the order, and
unless the requisite number of men be furnished promptly, by the
volunteering of independent companies, or of enrolled militia, or of
other persons subject, under this law, to military duty, the said aid- Aids-de-camp,
de-camp shall forthwith proceed to draft from the enrolled militia of Dutle""
his district, or from other inhabitants of his district, subject under
this law to military duty, the number of men called for by the order
of the commander-in-chief. He shall cause the names of the men so
drafted, to be made known, and shall direct them to rendezvous at
some convenient point and fixed time, or as directed in the order of
the commander-in-chief. The aid-de-camp, if present, shall superin
tend the election of officers, as provided in section eighteen of this
act, and when he is not present, the men assembled shall appoint their
own judges, and inspectors, and proceed to organize as herein provided
for.
Sec. 18. Whenever the commander-in-chief, in case of war, inva- Election of
...
.
officers.
sion, insurrection or rebellion, calls out a number of men, said men
shall elect their officers by ballot.
Sec. 19. When the company or companies, battalions or regiments, Offlcew to be
brigades or divisions, are called out by the commander-in-chief, accord
ing to section sixteen, and shall have elected their officers as prescribed
by section eighteen, the commander-in-chief shall commission the
elected officers who shall hold their commissions until disbanded by
order of the commander-in-chief.
Sec. 20. Any person when ordered out by the commander-in-chief Noncompliance
through the aid-de-camp, who shall refuse to rendezvous and organize
in person, or by substitute, as provided in the foregoing section, shall
be subject to a fine not exceeding five hundred dollars, to be recov- penalty,
ered by an action brought by the county attorney, before any court of
competent jurisdiction, upon information given to him by the aid-de
camp.
Sec.
Organisation
... 21. A company,
. either volunteer or militia, shall be composed
r
companies. of
as follows : one captain, one first lieutenant, two second lieutenants,
four sergeants, four corporals, two musicians, and sixty privates. A
battalion, to be entitled to be commanded by a major, shall consist
of two or more companies, as above described, not to exceed four ; a
battalion of five or more companies, not to exceed nine, shall be com- Battalion.
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and privates.

Former act
repealed.
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manded by a lieutenant colonel ; a regiment, entitjed to be command
ed by a colonel, shall consist of ten companies of the above legal
standard ; a brigade, to be entitled to be commanded by a brigadier
general, shall consist of two full regiments, of twenty companies ; a
division, to be entitled to be commanded by a major general, shall
consist of two or more brigades.
Sec. 22. Whenever, in case of actual service, the governor may
call troops into the field, such troops shall be entitled to elect their
own officers ; but no such officer shall be entitled to receive pay of a
higher grade than that to which the number of men, over whom he is
so placed, shall be entitled under the provisions of the foregoing section ;
all troops called into actual service after the passage of this act, for
the suppression of indian hostilities, or for any other object, shall be
entitled to and receive the Bame pay as the United States troops,
serving in California, and no more.
Sec. 23. The " Act authorizing the governor to call out troops to
defend our frontier, and providing for their pay and compensation,"
passed March seventeenth, eighteen hundred and fifty-one, is hereby
repealed : Provided, that no claim or right, that may have accrued
under said act, be affected by this repeal.

CHAPTER CXLV.
AN ACT to provide for the Lien of Mechanics and others. (1)
[Passed April 12, 1830.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Persona
Section 1. All master builders, mechanics, lumber merchants, and
cT^atoriai^fo0/ &R other persons performing labor or furnishing materials for the
Uen ft>nrSvaiueiaTe construction or repair of any building or wharf, shall have a lien,
thereof.
separately or jointly, upon the building or buildings, or wharf, which
they may have constructed or repaired, or for which they may have
furnished materials of any description, to the extent of the labor
done or materials furnished, or for both. (2)
( 1 ) For supplemental act, see next chapter. Walker vs. Hauss Hijo et al See
Cal. Sup. Court Rep. vol. 1. page 183.
(2) Where a material man institutes proceedings to enforce a lien, a prior
mortgagee of the premises on which the building has been erected, will, on his
applieation, be admitted as defendant to contest the plaintifFs claim. Cal.
Sup. Court Rep. vol. 1. page 183.
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Sec. 2. Any sub-contractor, journeyman, or laborer, who may be Owner liable to
...
.
.*
, » »ub-contractor«,
employed in the construction or repairing of any building or wharf, journeymen,
or in furnishing any materials for the same, may give to the owner °
or owners of the building or buildings, or wharf, on which he may
have worked, or for the construction of which he may have furnished
materials, notice in writing, particularly setting forth the amount of
his claim, and the service rendered, for which his employer is indebted
to him, and that he holds said owner or owners responsible for the
same ; and the owner is hereby made liable for the amount so claim
ed, if indebted to the employer to the amount ; if not, then to the
amount due from him to said employer at the time such notice was
served.
Sec. 3. When any such contractor, journeyman, or laborer, shall contractor to
have given the notice prescribed in the preceding section, he shall rachcomractor'a
present to his employer a copy of such notice for his endorsement. cLJmf
"
If such employer endorse thereon that the claim is correct, the owner
or other person liable shall pay the same, if indebted to the employer
in the amount ; if not, then the amount due from him to said em
ployer at the time the notice was served. If he fail or refuse so to owner failing to
pay, such sub-contractor, journeyman, or laborer shall, within thirty w m*T 8ue '
days after the service of the notice, commence an action in the pro
per court to enforce his lien. If, by the terms of the contract be- Proceedings
tween the owner and the contractor, the money be payable at some ^yabiebyowner
future day, such sub-contractor, journeyman, or laborer, may file the rfuturTday* *'
copy of the notice, with the endorsement thereon, in the recorder's
office of the county in which the building or wharf is situated ; and
shall have thirty days after the money becomes due in which to
commence his action. If he fail to commence his action as prescribed Lien, how io«t.
in this section, bis lien shall be lost.
Sec. 4. If the employer
™>pioyer
r J fail or refuse to make the endorsement faln«
for refuging
required by the preceding section, such sub-contractor, journeyman, 10 endorse claim,
or laborer. Shall lose his lien for the amount claimed, unless he shall,
within thirty days after the service of the notice, commence an action
in the proper court against his employer to establish the amount of
the claim. If he obtain judgment against his employer, he shall lose j8und'^°™M on
his lien for the amount thereof, unless, within thirty days thereafter, °^p'j°y^ragainst
he shall commence an action against the owner for the amount estab
lished by the judgment, if the money be then due from the owner to
the contractor ; if not, then he shall file in the recorder's office of the Notice of claim
to be filed in
county in which the building or wharf is situated, a notice of said recorder's oflice.
claim and judgment ; and shall commence his action against the
88*
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owner within thirty days after the money is due from the owner to
the contractor.
Owner's
Sec. 5. The owner or other person made liable, as aforesaid, for
gub-contnutor, the amount admitted to be due, or established by judgment, may set
«t oft
off the same in any action brought against him by the contractor or
person otherwise entitled to recover the same, under the contract.
Building
and
lot
Sec. . 6. The land upon
togeaubject to lien.
r which any' building6 shall„ be erected,
, 7jj
ther with the space around the same, not exceeding five hundred
square feet, clear of the building, shall also be subject to the above
lien, if the said land shall have been at the time of the erecting of
the building the property of the person or persons, corporation or
association, contracting for the erection or repair of the same,
under wcBon 1
^EC" ^*
person wishing to avail himself of the provisions of
to be filed, or the first section of this act, whether his claim be due or not, shall file,
Uen lost.
, j
in the recorder's office of the county in which the building or whan
is situated, at any time before the expiration of sixty days after the
completion of the building or repairs, notice of his intention to hold
a lien upon the property declared by this act liable to such lien, for
the amount due, or to become due to him, specifically setting forth the
amount claimed ; upon his failure to do so, the lien shall be lost.
Recorder to
The recorder shall file and record such notice, and all other notices
file
and record given under the third
B and fourth sections of this act, in a book pro
notices.
vided for the purpose,
continuance in
SKC. 8. No such lien shall bind any building or wharf for a longer
force
lien after time than one year after the work is done,
■,
claim ofdue.
or the materials have ubeen
furnished, unless suit be brought in a proper court to enforce the
Continuance
same within that time, or if a credit be given, within one year from
L^rbuUding the expiration of the credit; but no lien shall be continued in force
completed.
^ & iorJger term than tw0 years from the time the work is completed,
Liens to haye
precedence.

Satisfaction
of lieu to bo
entered.

or the materials furnished, by any agreement to give credit.
Sec. 9. The lien for work or materials, given by this act, shall be
preferred to every other lien, or incumbrance, which attached upon
''the property subsequent to the time at which the work was commenced
or the materials were furnished. (1)
Sec. 10. Any person who has received satisfaction for his debt, for
which a claim has been filed, or action brought, shall, at the request
of any person interested in the property on which the same was a lien,
or in having the lien removed, on the payment of costs, within ten
days after such request is made, enter satisfaction of the claim in the
office where such claim is filed, or such action brought.
( 1 ) It seems that the lien of a material man cannot take preference over the hen
of a prior mortgage. Cal. Sup. Court Hep. vol. 1, p. 184.
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Sec. 11. Any person failing or refusing to enter satisfaction, when Penalty for
. i
11,
i.
.
i
„ „.
refurfiiK to enter
required so to do, by the preceding section, shall forfeit and pay to the satisfaction,
party or parties aggrieved, the sum of fifty dollars for each day during
which he shall so fail or refuse ; to be recovered in the same manner
as other debts are recovered.
Sec. 12. Nothing in this act shall be construed to take away, or Rte»'a °f action
°
'
not affected by
affect in any manner, any action which any such contractor, journey- this act.
man, or laborer, would otherwise have against his employer, or which
any contractor, or person furnishing materials, would have against the
owner of property on which work is performed, or for which ma
terials are furnished.
Sec. 13. Any mechanic or artisan who shall make, alter, or repair Lien for labor
any article of personal property, at the request of the owner, or legal prop^rt™*1 *
possessor of such property, shall have a lien on such property so made,
altered, or repaired, for his just and reasonable charges, for his work
done and materials furnished ; and may hold and retain the possession
of the same, until such just and reasonable charges shall be paid ;
and if not paid for within the space of two months after the work shall Lien not satis
have been done, such mechanic or artisan may proceed to sell the prodTS?
perty by him so made, altered, or repaired, at public auction, by giving
three weeks' public notice of such sale, by advertisement, in some
newspaper published in the county in which the work may be done,
or if there be no such newspaper, then by posting up notices of such
sale, in three of the most public places in the town where such work
was done; and the proceeds of said sale shall be applied, first, to the proceeds of sale,
discharge of such lien, and the costs and expenses of keeping and sell- how appUeding such property, and the remainder, if any, shall be paid over to •
the owner thereof.
Sec. 14. Nothingo contained in this. act shall be deemed to apply
« * * to,' Pro-existing
not affected. liens
or affect, any lien heretofore acquired.

CHAPTER CXLVI.
AN ACT Supplementary to " An Act to provide for the Lien of
Mechanics and others" passed April twelfth, one thousand eight
hundred and fifty. (1) [Passed May 17, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :

.

Section 1. The act entitled " An act to provide for the lien of Former act
extended.
(1) For act concerning lien of mechanics, see preceding chapter.
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mechanics, and others," passed April twelfth, one thousand eight IranSo h to
dred and fifty, shall be extended so as to include in its provisions,
lutchM, etc!8"' bridges, ditches, flumes, or aqueducts, constructed to create hydraulic
power, or for mining purposes ; and all master-builders, mechanics,
lumber merchants, contractors, journeymen or laborers, and all other
persons performing labor, or furnishing materials for, or employed in
the construction or repair of, any bridge, ditch, flume or aqueduct
anler thotcu a^oresa^> 8na^ haye
same lien, subject to the same provisions
and regulations as, in and by said act, is provided for liens upon
buildings and wharves.
CHAPTER CXLVIL
AN ACT defining the Rights of Husband and Wife. — [Passed
April 17, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
Property of wife
property.
Property of
to'separate
property.

Section 1. All property, both real and personal, of the wife, owned
by her before marriage, and that acquired afterwards by gift, bequest,
devise, or descent, shall be her separate property ; and all property,
both real and personal, owned by the husband before marriage, and
that acquired by him afterwards, by gift, bequest, devise, or descent,

After acquired,
propcrty p^p-^
tobe
common
'
'
inventory of
property of wife
acknowledged,
an reco e .

shall be his separate property.
Sec. 2. All property acquired after the marriage by either husJ •
band or wife, except sucha as may be acquired by gift, bequest, devise,
or descent, shall be common property,
Sec. 3. A full and complete inventory of the separate property of
the wife shall be made out and signed by the wife, acknowledged or
proved in the manner required by law for the acknowledgment or
proof 0f & convcyance of land, and recorded in the office of the

recorder of the county in which the parties reside.
^Toerded3'ir!obe
Sec- 4- If there be included in the inventory any real estate lying
prop^rTyli1™ *n ot^eT count>es> tne inventory shall also be recorded in such counties.
Filing inventory Sec. 5. The filing of the inventory in the recorder's office shall be
title, and her notice of the title of the wife, and all property belonging to her, inliable for debts eluded in the inventory, shall be exempt from seizure or execution
for the debts of her husband,
nusband to hare Sec. 6. The husband shall have the management and control of the
management
°
,
rriaOTi '
wife's
propertyof separate property of the wife, during the continuance
of taenia"18^'
coverture.
but no sale or other alienation of any part of such property can be
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made,1 nor anyJ lien or incumbrance created thereon,' unless byJ an in- Alienation
wife's estateofcan
strument in writing, signed by the husband and wife, and acknowledged 0Dly 06 °y decdby her upon an examination separate and apart from her husband,
before a justice of the supreme court, judge of the district court,
county judge, or notary public, or if executed out of the state, then
60 acknowledged before some judge of a court of record, or before
a commissioner, appointed under the authority of this state to take
acknowledgment of deeds.
Sec. 7. When any sale shall be made by the wife of any of her s*1™ of Tift s
,
*
"
property for
separate property, for the benefit of her husband, or when he shall jj™£flt ^f
have used the proceeds of such sale with her consent in writing, it
shall be deemed a gift, and neither she nor those claiming under her
shall have any right to recover the same.
Sec. 8. If the wife has just
cause to apprehend
that her husband appointed
Trust«s m&y
J
rr
to
has mismanaged or wasted, or will mismanage or waste, her separate |Ja£?ge vvtrtj
property, she, or any other person in her behalf, may apply to the
district court for the appointment of a trustee, to take charge of and
manage her separate estate : such trustee may, for good cause shown, J™*^ may bc
be from time to time removed by the court, and another appointed in
his place. Before entering upon the discharge of his trust, he shall ToKtobona.
execute a bond, with sufficient surety or sureties, to be approved by
the court, for the proper performance of his duties. In case of the
appointment of a trustee for the wife, he shall account for and pay To "wontover to the husband and wife, or either of them, the income and profits
of the wife's estate, in such manner and proportion as the court may
direct.
Sec. 9. The husband shall have the entire management and con- Power
°
of husband
trol of the common property, with the like absolute power of disposi- over common
tion, as of his own separate estate ; and the rents and profits of the
separate estate of either husband or wife shall be deemed common
property ; unless in the case of the separate property of the wife, income
it shall be provided by the terms of the instrument whereby such property,
property may have been bequeathed, devised or given to her, that wife to hare
the rents and profits thereof shall be applied to her sole and separate bequeathed
use ; in which case the entire management and disposal of the rents p^opert,,•
and profits of such property shall belong to the wife, and shall not ^uLand-a'debts.
be liable for the debts of the husband. (1)
Sec. 10. No estate shall be allowed to the husband as tenant by °^"^*nd!
courtesy upon the decease of his wife, nor any estate in dower be al- aiowod.
lotted to the wife upon the decease of the husband.
(1) Amendment inserted from Stat 1853, p. 165.
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Distribution
Sec. 11. Upon the dissolution of the community by the death of
of common
property in com either husband or wife, one half of the common property shall go to
of death.
the survivor, and the other half to the descendants of the deceased
husband or wife, subject to the payment of the debts of the deceased.
If there be no descendants of the deceased husband or wife, the
whole shall go to the survivor, subject to such payment.
Division of com
Sec. 12. In case of the dissolution of the marriage, by the decree
mon property in
case of divorce. of any court of competent jurisdiction, the common property shall be
equally divided between the parties, and the court granting the de
cree shall make such order for the division of the common property,
or the sale and equal distribution of the proceeds thereof, as the na
ture of the case may require.
Sec. 13. The separate property of the husband shall not be liable
Debts of wife
contracted
for the debts of the wife contracted before the marriage, but the sep
marriage.
arate property of the wife shall be and continue liable for all such debt*.
Sec. 14. In every marriage hereafter contracted in this state, the
Act to _
rights ofhusband rights of husband and wife shall be governed by this act, unless there
and wife, unless
otherwise
is a marriage contract containing stipulations contrary thereto.
stipulated.
Sec. 15. The rights of husband and wife, married in this state pri
Act to apply to
after acquired or to the passage of this act, or married out of this state, who shall
property of
persons already reside and acquire property herein, shall also be determined by the
married.
provisions of this act, with respect to such property as shall be here
after acquired, unless so far as such provisions may be in conflict with
the stipulations of any marriage contract.
MARRIAGE CONTRACTS.
Sec. 16. All marriage contracts shall be in writing, and executed
and acknowledged or proved, in like manner as a conveyance of hud
is required to be executed and acknowledged or proved.
Sec. 17. When a marriage contract shall be acknowledged or
Marriage
contracts to be proved, it shall be recorded in the office of the recorder of the coun
recorded.
ty in which the parties reside, and also in the office of the recorder
of every county in which any real estate may be situated, which is
Marriage con
tracts to be in
writing, etc.

conveyed or affected by such marriage contract.
Sec, 18. When any marriage contract is deposited in the recorder's
Marriage
contract recorded office for record, it shall, as to all property affected thereby, in the
to be notice to
third parties. county where the same is deposited, impart full notice to all persons
of the contents thereof.
Sec. 19. No marriage contract shall be valid, or affect any prop
Marriage
contracts not to erty, except between the parties thereto, until it shall be deposited
affect third party
for record with the recorder of the county where the parties reside,
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and if it relates to real estate in other counties, with the recorder of
the county wherein such property is situated.
Sec. 20. A minor, capable of contracting matrimony, may enter ^""^j1"^™116
into a marriage contract, and the same shall be as valid as if he was contract,
of full age : Provided, it be assented to, in writing, by the person or
persons whose consent is necessary to his marriage.
Sec. 21. A marriage contract may be altered at any time before Altering mar
ine celebration of the marriage, but not afterwards.
rioK8 contractSec. 22. The parties to any marriage contract shall enter into no Marriage eon*
/.,.,,,,,
.1 i
,
n*™11' not to alter
agreement, the object of which shall be to alter the legal order of legal order of
descent, either with respect to themselves in what concerns the inheri- derogate from
tance of their children or posterity, or with respect to their children husband^ orof
between themselves, nor derogate from the rights given by law to the guardian,
husband, as to the head of the family, or to the surviving husband or
wife, as the guardian of their children.
Sec. 23. No stipulation of any marriage contract shall be valid, stipulations
*
*
c
* derogating from
which shall derogate from the rights given by law to the husband, "^"J1^ of
over the persons of his wife and children, or which belong to the
invalid,
husband, as the head of the family, or to the surviving husband or
wife, as the guardian of their children.

CHAPTER CXLVIII.
AN ACT defining the Time for commencing Civil Actions. (1)
—[Passed April 22, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
CHAPTER I.
the time of commencing actions in general.
Section 1. Civil actions can only be commenced within the periods within what
prescribed in this act, after the cause of action shall have accrued, actions may be
except where a different limitation is prescribed by statute.
Sec. 2. When the cause of action has already accrued, the party Where tho cau?e
entitled and those claiming under him shall have, after the passage of already accrued,
this act, the whole period herein prescribed, in which to commence an
action.
(1) See next section for another act on this subject.
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CHAPTER n.
THE TIME OP COMMENCING ACTIONS FOR THE BJECOVEBY OF REAL
PROPERTY.

Suits by the
property!

Section 3. The people of this state will not sue any person for or
in respect to any real property, or the issues or profits thereof, by
reason of the right or title of the people to the same, unless : 1st
Such right or title shall have accrued within ten years before any
action or other proceeding for the same shall be commenced, or unless,
2d. The people, or those from whom they claim, shall have received
the rents and profits of such real property, or of some part thereof,
within the space of ten years.
Suits by persons
Sec. 4. No action shall be brought for or in respect to real property
lettera'patent. by any person claiming by virtue of letters patent or grants from this
state, unless the same might have been commenced by the people as
herein specified, in case such patent or grant has not been issued or
made.
Action for reni
Sec 5. When letters patent or grants of real property shall have
letters patent been issued or made by the people of this state, and the same shall be
declared void by the determination of a competent court, rendered
upon an allegation of a fraudulent suggestion, or concealment, or for
feiture, or mistake, or ignorance of a material fact, or wrongful detain
ing, or defective title, in such case an action for the recovery of the
premises so conveyed may be brought either by the people of this
state, or by any subsequent patentee or grantee of the same premises,
his heirs or assigns, within five years after such determination was
made, but not after that period.
Plaintiff not to
Sec. 6. No action for the recovery of real property, or for the reproperty'uniesa covery of the possession thereof, shall be maintained, unless it appear
\ritwn™e°year». tnat the plaintiff, his ancestor, predecessor, or grantor, was seized or
possessed of the premises in question, within five years before the com
mencement of such action.
NocaneeofacSec 7. No cause of action, or defence to an action founded upon
oi o'n title to"™! tne ^Q to real property, or to rents or services out of the same, shall
SSoMprtTin*1 be effectual, unless it appear that the person prosecuting the action,
wuhinflve years. or making the defence, or under whose title the action is prosecuted,
or the defence is made, or the ancestor, predecessor, or grantor of
such person, was seized or possessed of the premises in question, within
five years before the commencement of the act in respect to which such
action is prosecuted or defence made.
Entry not Yaiid
Sec. 8. No entry upon real estate shall be deemed sufficient or valid
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as a claim, unless an action be commenced thereupon
r within one Jyear nnioas
broughtaction
within
after makingf such, entry,
and
within
five
years
from
the
time
when
the
five
yea™
''
J
,
thereafter.
right to make such entry descended or accrued.
Sec. 9. In every action for the recovery of real property, or the Presumption in
.
,
n ,
... . ,
ii> i
i
.
favor of persons
possession thereof, the person establishing a legal title to the premises, establishing a
shall be presumed to have been possessed thereof, within the time pre- leg>1 tlUo'
scribed by law, and the occupation of such premises by any other per
son shall be deemed to have been under and in subordination to the
legal title, unless it appear that such premises have been held and
possessed adversely to such legal title, for five years before the com
mencement of such action.
Sec. 10. Whenever it shall appear that the occupant or those Presumption
of
-■■ 1 holding.
under whom he claims, entered into the possession of premises, under
claim of title, exclusive of any other right, founding such claim upon
a written instrument, as being a conveyance of the premises in ques
tion, or upon the decree or judgment of a competent court, and that
there has been a continued occupation and possession of the premises
included in such instrument, decree, or judgment, or of some part of
such premises, under such claim for five years, the premises so included
shall be deemed to have been held adversely, except that when the Exception
premises so included consist of a tract divided into lots, the possession
of one lot shall not be deemed a possession of any other lot of the
same tract.
Sec. 11. For the purpose of constituting an adverse possession by what win con...
.,«ii
•
■
stitute (in adverse
any person claiming a title iounded upon a written instrument, or a possession or
judgment or decree, land shall be deemed to have been possessed and founded on writoccupied in the following cases : 1st. Where it has been usually cul- etc. D*'rulI'cn''
tivated and improved. 2d. Where it has been protected by a substan
tial inclosure. 3d. Where (although not inclosed) it has been used
for the supply of fuel, or of fencing timber for the purposes of hus
bandry ; or for the use of pasturage, or for the ordinary use of the
occupant. 4th. When a known lot or single farm has been partly im
proved, the portion of such farm or lot that may have been left not
cleared, or not inclosed according to the usual course and custom of
the adjoining country, shall be deemed to have been occupied for the
same length of time as the part improved and cultivated.
Sec. 12. When it shall appear that there has been an actual con- Continued occu*1
pation may be an
tinued occupation of premises, under a claim of title, exclusive of any adverse holding
other right, but not founded upon a written instrument, or a judg
ment, or decree, the premises so actually occupied, and no other, shall
be deemed to have been held adversely.
Sec. 13. For the purpose of constituting an adverse possession, •mmt wiu ^
69
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«titut<> adverse by a person claiming title not founded upon a written instrument,
ciato'o^titio not judgment, or decree, land shall be deemed to have been possessed and
written instru* occupied in the following cases only : 1. Where it has been protected
mem. ac .
a substantial inclosure : 2. Where it has been usually cultirated
or improved.
Sec. 14. Whenever the relation of landlord and tenant shall have
existed between any persons, the possession of the tenant shall be
deemed the possession of the landlord until the expiration of five
years from the termination of the tenancy, or where there has been
no written lease, until the expiration of five years from the time of
the last payment of rent, notwithstanding that such tenant may hare
acquired another title, or may have claimed to hold adversely to his
landlord. But such presumptions shall not be made after the periods
herein limited.
Descent cast, not Sec. 15. The right of a person to the possession of any real properto impair right. ^ $ial\ noj. ^e impaired or affected by a descent being cast in conse
Possession of
po9sses«ion of

Time of not
limitation
oeruSidariods

quence of the death of a person in possession of such property.
gBCi 16, if a person
entitled to commence any* action for the, rer
covery °^ rea^ proprrty, or to make an entry or defence, founded on
the title to real property, or to rents or services out of the same, be,
at the time such title shall first descend or accrue, either : 1. Within
the age of twenty-one years ; or, 2. Insane ; or, 3. Imprisoned on a
criminal charge, or in execution upon conviction ofa criminal offence,
for a term less than for life ; or, 4. A married woman : the time du
ring which such disability shall continue, shall not be deemed any
portion of the time in this act limited for the commencement of such
action, or the making of such entry or defence, but such action may
be commenced, or entry or defence made, within the period of fi«
years after such disability shall cease, or after the death of the per
son entitled, who shall die under such disability ; but such action shall
not be commenced, or entry or defence made after that period.
CHAPTER UX
THE TIME OF COMMENCING ACTIONS OTHER THAN FOB THE RECOVEKt OF

ltaitattaif in
than forlnf
rea?property

REAL PROPERTY.
Section 17. Actions, other than those for the recovery ofreal proper0411 on^ commenced as follows ; Within five years : An action
uPon a judgment or decree of any court of the United States, or »f
any state or territory within the United States. Within four years:
An action upon any contract, obligation, or liability, founded upon
an instrument of writing, except those mentioned in the preceding
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section. Within three years : 1, An action upon a liability created
by statute, other than a penalty or forfeiture ; 2. An action for tres
pass upon real property ; 3. An action for taking, detaining, or in
juring any goods or chattels, including actions for the specific re
covery of personal property ; 4. An action for relief on the ground
of fraud, the cause of action in such case not to be deemed to have
accrued until the discovery, by the aggrieved party, of the facts con
stituting the fraud. Within two years: 1. An action upon a contract,
obligation, or liability, not founded upon an instrument of writing,
except an action on an open account, for goods, wares, and merchan
dise, and an action for any article charged in a store account ; 2.
An action against a sheriff, coroner, or constable, upon the liability
incurred by the doing of an act in his official capacity, and in virtue
of his office, or by the omission of an official duty, including the non
payment of money collected upon an execution. But this section
shall not apply to an action for an escape. Within one year : 1.
An action upon a statute for a penalty or forfeiture, where the action
is given to an individual, or to an individual and the state, except
where the statute imposing it prescribes a different limitation ; 2.
An action for libel, slander, assault, battery, or false imprisonment ;
3. An action upon a statute for a forfeiture or penalty to the people
of this state ; 4. An action against a sheriff, or other officer, for the
escape of a prisoner, arrested or imprisoned on civil process ; 5. An
action on an open account, for goods, wares, and merchandise sold
and delivered ; 6. An action for any article charged in a store ac
count.
Sec. 18. In an action brought to recover a balance due upon a Action to recover
mutual, open, and current account, where there have been reciprocal mutual account,
demands between the parties, the cause of action shall be deemed to
have accrued from the time of the last item proved in the account on
either side.
Sec. 19. An action for relief, not hereinbefore provided for, must Action for relief
be commenced within four years after the cause of action shall have not pr0Tided for'
accrued.
Sec. 20. The limitations prescribed in this chapter shall apply to to apply to
actions brought in the name of the state, or for the benefit of the state behalf ornstate.
in the same manner as to actions by private parties.
CHAPTER IV.
GENERAL PROVISIONS AS TO THE TIME OF COMMENCING ACTIONS.
Section 21. An action shall be deemed to be commenced within the Action, when

820
deemed
commenced.
Cause of action
accruing against
party out of
state.

Time of
limitation not
to run during
certain periods.

Death of party
entitled to sue
before time of
limitation
expires.

Alien subject of
hostile country.

Time of limita
tion where judg
ment reversed.

Commencement
of action stayed
by injunction.

Disability must
exist when right
accrued.
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meaning of this act when the complaint has been filed in the proper
court.
Sec. 22. If, when the cause of action shall accrue against a person,
he is out of the state, the action may be commenced within the term
herein limited, after his return to the state, and if, after the cause of
action shall have accrued, he depart the state, the time of his absence
shall not be part of the time limited for the commencement of the
action.
Sec. 23. If a person, entitled to bring an action mentioned in the
last preceding chapter, except for a penalty or forfeiture, or against a
sheriff or other officer for an escape, be, at the time the cause of
action accrued, either: 1st, within the age of twenty-one years;
or, 2d, insane ; or, 3d, imprisoned on a criminal charge, or in execu
tion under the sentence of a criminal court, for a term less than bis
natural life; or, 4th, a married woman: the time of such disability
shall not be a part of the time limited for the commencement of the
action.
Sec. 24. If a person entitled to bring an action die before the ex
piration of the time limited for the commencement thereof, and the
cause of action survive, an action may be commenced by his represen
tatives, after the expiration of that time, and within six months from
his death. If a person against whom an action may be brought, die
before the expiration of the time limited for the commencement there
of, and the cause of action survives, an action may be commenced
against his executors or administrators after the expiration of that
time, and within one year after the issuing of letters testamentary, or
of administration.
Sec. 25. When a person shall be an alien subject, or citizen of a
country at war with the United States, the time of the continuance of
the war shall not be part of the period limited for the commencement
of the action.
Sec. 26. If an action shall be commenced within the time prescribed
therefor, and a judgment therein for the plaintiff be reversed on ap
peal, the plaintiff, or if he die and the cause of action survive, bis
heirs or representatives, may commence a new action within one year
after the reversal.
Sec. 27. When the commencement of an action shall be stayed by
injunction or statutory prohibition, the time of the continuance of the
injunction or prohibition shall not be part of the time limited for the
commencement of the action.
Sec 28. No person shall avail himself of a disability, unless it ex
isted when his right of action accrued.
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Sec. 29. When two or more disabilities coexist at the time the Two or more
.11 disabilities.
right of action accrues, the limitation shall not attach until they all
be removed.
Sec. 30. The preceding sections of this act shall not affect actions Not to apply to
,,
.
, actions for
against directors or stockholders of a corporation to recover a penalty penalties against
« it .
•
t
n
* . ...
iii
i officers of corpoor forfeiture imposed, or to enforce a liability created bylaw; but rations, etc.
such actions must be brought within three years after the discovery by
the aggrieved party of the facts upon which the penalty or forfeiture
attached, or the liability was created.
Sec. 31. No acknowledgment or promise shall be sufficient evidence Acknowledgment
m
11
nior new promise
of a new or continuing contract, whereby to take the case out of the must be in writ„,.
,
,
,
. ,,
lug to be yalid.
operation of this statute, unless the same be contained in some writing
signed by the party to be charged thereby.

CHAPTER CXLIX.
AN ACT defining the time of commencing Civil Actions in certain
cases. (1)—[Passed May 4, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. An action upon any contract, obligation or liability for the limitation of
payment of money, founded upon an instrument of writing executed
out of this state, can only be commenced as follows : First, within
one year, when more than two and less than five years have elapsed
since the cause of action accrued ; Second, within six months, when
more than five years have elapsed since the cause of action accrued.
Sec. 2. When the cause of action has arisen in another state or a Canes where no
«•
iii action can be
territory of the United States, or in a foreign country, and by the maintained in
laws thereof an action thereon cannot there be maintained against a
person by reason of the lapse of time, no action thereon shall be main
tained against him in this state.
(1) For act on same subject, see ante, chap. 148.
69*
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CHAPTER CL.
AN ACT for the Government and Protection of Indians. [Passed
April 22, 1850.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Jurisdiction of
complaints by
and against
Indians to be
permitted to
reside on lands
now occupied
by them.
Proviso.

Appeal.

Right of custody
and control of
Indian children
during their
minority.

At what age to
attain majority.

Section 1. Justices of the peace shall have jurisdiction in all cases
of complaints by, for, or against Indians, in their respective townships
in this state.
Sec. 2. Persons and proprietors of lands on which indians are
residing, shall permit such indians peaceably to reside on such lands,
unmolested in the pursuit of their usual avocations for the mainten
ance of themselves and families : Provided, the white person or pro
prietor in possession of such lands may apply to a justice of the
peace in the township where the indians reside, to set off to such
indians a certain amount of land, and, on such application, the justice
shall set off a sufficient amount of land for the necessary wants of
such indians, including the site of their village or residence, if they
so prefer it ; and in no case shall such selection be made to the pre
judice of such indians, nor shall they be forced to abandon their
homes or villages where they have resided for a number of years ;
and either party feeling themselves aggrieved, can appeal to the
county court from the decision of the justice : and then divided, a
record shall be made of the lands so set off in the court so dividing
them, and the indians shall be permitted to remain thereon until
otherwise provided for.
Sec. 3. Any person having or hereafter obtaining a minor indian,
male or female, from the parents or relations of such indian minor,
and wishing to keep it, such person shall go before a justice of the
peace in his township, with the parents or friends of the child, and
if the justice of the peace becomes satisfied that no compulsory means
have been used to obtain the child from its parents or friends, shall
enter on record, in a book kept for that purpose, the sex and proba
ble age of the child, and shall give to such person a certificate,
authorizing him or her to have the care, custody, control, and earn
ings of such minor, until he or she attain the age of majority. Every
male indian shall be deemed to have attained his majority at eighteen,
and the female at fifteen years.
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Sec. 4. Any person having a minor indian in his care, as described Penalty for im, _
,
.
i.
ii ii
i
ii
i proper treatment
in the foregoing section of this act, who shall neglect to clothe and of Indian child
suitably feed such minor indian, or shall inhumanly treat him or her, the custody
on conviction thereof shall be subject to a fine not less than ten dol
lars, at the discretion of a court or jury ; and the justice of the peace,
in his discretion, may place the minor indian in the care of some
other person, giving him the same rights and liabilities that the for
mer master of said minor was entitled and subject to.
Sec. 5. Any person wishing to hire an indian, shall go before a Hiring ofIndians,
justice of the peace with the indian, and make such contract as the
justice may approve, and the justice shall file such contract in writing
in his office, and all contracts so made shall be binding between the
parties ; but no contract between a white man and an indian, for
labor shall otherwise be obligatory on the part of an indian.
Sec. 6. Complaints may be made before a justice of the peace, by complaints by
..
.
, .
,
i.
.
. white persons
white persons or Indians ; but in no case shall a white man be convic- or indians.
ted of any offence upon the testimony of an indian, or indians. And testimony of
in all cases it shall be discretionary with the court or jury after hear- inlSian'
ing the complaint of an indian.
Sec. 7. If any person forcibly conveys any indian from his home, Penaityjor^
or compels him to work, or perform any service against his will, in Indians or
this state, except as provided in this act, he or they shall, on convic- to work,
tion, be fined in any sum not less than fifty dollars, at the discretion
of the court or jury.
Sec. 8. It shall be the duty* of the justices
of the peace,
once in Justices
to report
*
r
to sessions
six months in every year, to make a full and correct statement to the moneys received
court of sessions of their county, of all moneys received for fines Indians, and all
fe^H received
imposed on indians, and all fees allowed for services rendered under and pay over
the provisions of this act; and said justices shall pay over to the
county treasurer of their respective counties, all money they may
have received for fines and not appropriated, or fees for services ren
dered under this act ; and the treasurer shall keep a correct state
ment of all money so received, which shall be termed the " Indian indutn fond,
fund " of the county. The treasurer shall pay out any money of said
funds in his hands, on a certificate of a justice of the peace of his
county, for fees and expenditures incurred in carrying out the pro
visions of this law.
Sec. 9. It shall be the duty of justices of the peace, in their instructed in
respective townships, as well as all other peace officers in this state, '*"* r'
,0
to instruct the indians in their neighborhood in the laws which relate
to them, giving them such advice as they may deem necessary and
proper ; and if any tribe or village of indians refuse or neglect to Indians refusing
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to obey laws may obey the laws, the justice of the peace may punish the guilty chiefs
be punished.
or principal men by reprimand or fine, or otherwise reasonably chas
tise them.
Sec. 10. If any person or persons shall set the prairie on fire, or
Setting fire to
prairie or not
refuse to use proper exertions to extinguish the fire when the prairies
aiding to
extinguish it
are burning, such person or persons shall be subject to fine or punish
when on fire.
ment, as the court may adjudge proper.
Offences by
Sec. 11. If any indian shall commit an unlawful offence against a
Indians afrainst
white persons. white person, such person shall not inflict punishment for such offence,
but may, without process, take the indian before a justice of the
peace, and, on conviction, the indian shall be punished according to
the provisions of this act.
Jury trial may
Sec. 12. In all cases of trial between a white man and an indian,
be demanded.
either party may require a jury.
Sec. 13. Justices may require the chiefs and influential men of any
Chiefs may be
required to
village
to apprehend and bring before them or him any indian charged
apprehend Indian
charged with an or suspected of an offence.
Indians sen
Sec. 14. When an indian Is convicted of an offence before a jus
tenced to pay
fine may be
tice of the peace punishable by fine, any white person may, by con
compelled to
work out fine sent' of the justice, give bond for said indian, conditioned for the pay
and costs.
ment of said fine and costs, and in such case the indian shall be com
pelled to work for the person so bailing, until he has discharged or
cancelled the fine assessed against him : Provided, the person bailing
shall treat the indian humanely, and clothe and feed him properly ;
the allowance given for such labor shall be fixed by the court, when
the bond is taken.
Sec. 15. If any person in this state shall sell, give or furnish to
Penalty for
furnishing
any indian, male or female, any intoxicating liquors (except when ad
intoxicating
liquors to
ministered in sickness), for good cause shown, he, she, or they so of
Indians.
fending shall, on conviction thereof, be fined not less than twenty
dollars for each offence, or be imprisoned not less than five days, or
fined and imprisoned, as the court may determine.
Sec. 16. An indian convicted of stealing horses, mules, cattle, or
Punishment
of Indians
any valuable thing, shall be subject to receive any number of lashes
convicted of
stealing.
not exceeding twenty-five, or shall be subject to a fine not exceeding
two hundred dollars, at the discretion of the court or jury.
Sec. 17. When an indian is sentenced to be whipped, the justice
Sentence of
whipping, how may appoint a white man, or an indian at his discretion, to execute
executed.
the sentence in his presence, and shall not permit unnecessary cruelty
in the execution of the sentence.
Sec. 18. All fines, forfeitures, penalties recovered under or by this
All fines, etc., to
be paid into
act, shall be paid into the treasury of the county, to the credit of the
treasury.
indian fund as provided in section eight.
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Sec. 19. All white persons making application to a justice of the Fee to justice„
.
.....
... for confirming
peace, for confirmation of a contract with or in relation to an indian, contract* with
shall pay the fee, which shall not exceed two dollars for each contract
determined and filed as provided in this act, and for all other services,
such fees as are allowed for similar services under other laws of this
state : Provided, the application fee for hiring indians, or keeping
minors, and fees and expenses for setting off lands to indians, shall
be paid by the white person applying.
Sec. 20. Any indian able to work and support himself in some Abie-boaied
honest calling, not having wherewithal to maintain himself, who shall etc., to be
be found loitering and strolling about, or frequenting public places
where liquors are sold, begging, or leading an immoral or profligate
course of life, shall be liable to be arrested on the complaint of any
resident citizen of the county, and brought before any justice of the
peace ofthe proper county, mayor or recorder of any incorporated town
or city, who shall examine said accused indian, and hear the testimony in
relation thereto, and if said justice, mayor, or recorder shall be satis
fied that he is a vagrant, as above set forth, he shall make out a war
rant under his hand and seal, authorizing and requiring the officer
having him in charge or custody, to hire out such vagrant within
twenty-four hours to the best bidder, by public notice given as he
shall direct, for the highest price that can be had, for any term/ not
exceeding four months ; and such vagrant shall be subject to and
governed by the provisions of this act, regulating guardians and
minors, during the time which he has been so hired. The money re- Application of
ceived for his hire, shall, after deducting the costs, and the necessary foriulhu?.'™11
expense for clothing for said indian, which may have been purchased
by his employer, be, if he be without a family, paid into the county
treasury, to the credit of the indian fund. But if he have a family,
the same shall be appropriated for their use and benefit : Provided, pro-riso.
that any such vagrant, when arrested, and before judgment, may re
lieve himself by giving to such justice, mayor, or recorder, a bond,
with good security, conditioned that he will, for the next twelve
months, conduct himself with good behavior, and betake to some
honest employment for support.
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CHAPTER CLI.
AN ACT to license Gaming. (1)

[Passed March 14, 1851.]

The People of the State of California, represented in Seriate aid
Assembly, do enact as follows :
Certain games
''

Section 1. All banking games, and games having a per centage, are
hereby prohibited within this state, except as hereinafter provided,
and any person offending against this section shall, upon conviction, be
deemed guilty of a misdemeanor, and shall, for each and every of
fence, be punished by a fine of not less than one hundred nor more
than one thousand dollars, or with imprisonment in the county jail for
not less than three nor more than six months.
Gaminghouses
Sec. 2. Houses for gaming in any of the counties of this state
may be licensed. may be licensed by the county treasurer of such county upon the fol
lowing terms and conditions: Any person desirous to obtain a license
to keep a house for gaming purposes shall make application in writing io
the treasurer of the county in which such house is situated, stating
particularly the location of such house, the number of gaming tables
therein, if the same amount to three tables or less, and the names of
the owners and proprietors of such house ; such license shall be made
in favor of the person making the application, and shall be signed
by the treasurer. The treasurer shall keep a memorandum of all
such licenses issued by him in a book to be kept for that purpose.
Sec. 3. Before issuing any license mentioned in section second of
this act, the treasurer shall, demand and receive from the applicant
therefor the following sums : For a house to contain any number of
tables over three, the sum of fifteen hundred dollars for every three
months ; and for a house to contain three tables or less, the sum of one
thousand dollars for every three months ; and no license shall be is
sued for any period less than three months ; Provided, that except in
the limits of the cities of San Francisco, Sacramento, and Marysville,
the sum of thirty-five dollars per month shall be paid for each and
every table used for gaming purposes as provided in this act. (2)
( 1 ) The statute of California authorizing the granting of a license to keep a
gambling house, should not bo construed as conferring a right to sue for a ga
ming debt, but as a protection solely against a criminal prosecution. Cal. Sup.
Court Rep. vol. 1. p. 441.
(2) Amendment inserted from Stat. 1851, page 167.
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Sec. 4. No license issued under the provisions
of this act shall be ficcnsc
r
to extendnotto
so construed as to allow the playing of the game known as " French certain games.
monte" or "Three card game," or the game known as "Loop" or
" String game," or the game known as " Thimbles," or the game known
as " Lottery," which are hereby expressly prohibited under the penalty
mentioned in the first section of this act. The provisions of this act
shall not extend to, or in any way affect, the games of billiards and
ten-pins.
Sec. 5. This act shall not be so construed as to affect or in any Further license
i
,
n
. .
.
fee may be IcTie'
manner invalidate the powers of municipal bodies, held by virtue of
any legal charter, to assess and collect any further license by virtue
thereof.
Sec. 6. Three-fourths of all the moneys collected for licenses under Application of
the provisions of this act shall be paid into the state treasury, in the "SiE1
manner prescribed by law for the payment of other moneys by the
treasurers of counties, and one-fourth thereof shall remain in the
county treasury of the county in which the same may be collected,
and be applied to the payment of the ordinary expenses of such
county.
Sec. 7. In the county» of San Francisco the treasurer of the cityJ of county
Treasurer
of of.
San Francisco shall perform the duties of the county treasurer as pro- San Francisco,
vided by this act ; said treasurer shall pay three-fourths of all moneys
collected by him for licenses provided herein, into the treasury of the
state, in the manner provided by law for the payment of moneys by
county treasurers, and one-fourth thereof shall remain in the treasury
of the city of San Francisco and be applied to the ordinary expenses
of said city.
CHAPTER CLII.
AN ACT dividing the State into Counties, and establishing the
Seats of Justice therein. [Passed April 25, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The following shall be the boundaries and seats of jus- Boundaries, and
tice of the several counties of this state.
oTcountics.''08
Sec. 2. County of San Diego. Commencing on the coast of the san Diego.
Pacific at San Mateo point and running thence in a direction so as to
include the ranchos of Santa Margaurita and Lajuna Tcrnacala to
the rancho of San Jacinto and along its northern line to the north-
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east corner, and from thence in a parallel line with the southern
boundary with Mexico to the Colorado river ; thence down the middle
of the channel of said river, to its junction with the boundary line
of Mexico ; thence following the boundary line to the Pacific ocean,
and three miles therein ; thence in a north-westerly direction running
parallel with the coast, to three miles due west from San Mateo
point ; thence east to the place of beginning. The seat of justice
shall be at San Diego.
Los Angeles.
Sec. 3. County of Los Angeles. Beginning on the coast of the
Pacific, at a point parallel with the northern boundary of the rancho,
called Malaga ; thence in a direction so as to include said rancho, to
the north-west corner of the rancho, known as Triumpo, running on
the northerly line of the same to the north-east corner ; thence to the
summit of the ridge of hills called Santa Susanna ; thence in a direct
line to the rancho of Casteque and Lejon and along their northern
line to the north-eastern corner, and from thence in a north-cast line
to the eastern boundary of the state, and along said boundary line to
the junction of the northern boundary of San Diego county with the
Colorado ; thence following said line to the Pacific Ocean, and three
miles therein ; thence in a north-westerly direction parallel with the
coast to a point three miles from land, and opposite to the southern
boundary of the rancho called Malaga ;' and thence east to the place
of beginning, including the islands of Santa Catalina and San Cle
ment. The seat of justice shall be at Los Angeles. (1)
Boundaries and
Sec. 4. County of Santa Barbara : —Beginning on the coast of the
Santa Barbara. Pacific, at the mouth of the creek which divides that part of the
rancho of Guadalupe, called La Larga, from that part called Oso
Flaco ; thence up the middle of said creek to its source ; thence north
east to the summit of the Coast Range of mountains, the farm of
Santa Maria, falling within Santa Barbara county ; thence following
the summit of said Coast Range to its intersection with the north
western boundary of Los Angeles county ; thence southwesterly, follow
ing the boundaries of Los Angeles county to the ocean, and three
miles therein ; thence in a northwesterly direction, including the islands
of Santa Barbara, San Nicolas, San Miguel, Santa Rosa, Santa Cnu,
and all others in the same vicinity, to a point due west of the placo of
beginning ; thence to the place of beginning. The seat of justice
shall be at Santa Barbara. (2)
(1) For act dividing Los Angeles county and creating San Bernardino
county, sec Stat. 1853, page 119.
(2) Amendment inserted from Stat. 1852, page 218.
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Sec. 5. County of San Luis Obispo. Beginning at the junction San Lain owapo.
of the Monterey, or Salinas and Nacisniento rivers ; thence up the
Nacisniento ten miles, following the meanderings of said river ; thence
due west to the ocean, and three miles therein ; thence in a south
easterly direction, parallel with the coast, to the northwest corner of
Santa Barbara county ; thence along the northern line of said county,
to the northeast corner thereof, on the summit of the coast range ;
thence in a northwesterly direction, following the summit of the coast
range to a point due east of the mouth of the Nacisniento river ;
thence west to the place of beginning. The seat of justice shall be at
San Luis Obispo.
Sec. 6. County of Monterey. Beginning at the mouth of Pagaro Monterey,
river on the bay of Monterey, and running thence up the middle of
said stream to its source in the small lake called San Felipe ; thence .along the northern and western banks of said lake to the creek San
Felipe ; thence on a line due east to the summit line of the coast
range ; thence along the summit of the coast range to the northeast
corner of San Luis Obispo county ; thence following the northern
boundary of San Luis Obispo county to the Pacific ocean, and three
miles therein ; and thence parallel with the coast to the place of be
ginning. The seat of justice shall be at Monterey.
Sec. 7. County of Santa Ci'uz. Beginning in the ocean, three s*nta Cru».
miles from land, at a point due west of the head of San Francisquito
creek, and running due east to the summit of the Santa Cruz moun
tains ; thence in a southeasterly direction along the summit of said
mountains, to the Pajaro river ; thence along the middle of said river
to the bay of Monterey, and three miles into the ocean ; and thence
in a northwesterly direction parallel with the coast, to the point of
beginning. The ser.t of justice shall be at Santa Cruz.
Sec. 8. County of San Francisco. Beginning at low water mark su Francisco,
on the north side of the entrance of the bay of San Francisco, and fol
lowing the line of low water mark along the northern and interior
coast of said bay to a point due north-west of Golden rock ; thence
due south-east to a point within three miles of high water mark of
Contra Costa county ; thence in a southerly direction, to a point three
miles from, and opposite the mouth of Alameda creek ; thence in a
direct line, to the mouth of San Francisquito creek ; thence up the
middle of said creek, to its source in the Santa Cruz mountains ;
thence due west to the ocean, and three miles therein ; thence in a
north-westerly direction parallel with the coast, to a point opposite
the mouth of the bay of San Francisco ; and thence to the place of
beginning ; including the islands of Alcatraces, Yerba Buena, and the
70
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Rock islands, known as the Farrallones. The seat of justice shall be
at the city of San Francisco.
Sec. 9. County of Santa Clara. Beginning at the mouth of Ala
meda creek, and running up the middle of said creek to its source in
the coast range ; thence in a south-easterly direction, following the
summit of the coast range, to the north-east corner of Monterey
county ; thence in a westerly direction, following the northern bound
ary of Monterey county, to the south-east corner of Santa Cm
county ; thence in a north-westerly direction, following the summit
of the Santa Cruz mountains, to the head of San Francisquito creek;
thence down the middle of said creek, to its mouth ; and thence in a
direct line, to the mouth of Alameda creek, which was the place of
beginning. The seat of justice shall be at San Jose. (1)
Sec- 10- County of Contra Costa. Beginning at the mouth of
Alameda creek, and running to the southeast corner of San Francisco
county, to the golden rock ; thence up the middle of the bay of San
Pablo to the straits of Carquinez ; thence up the middle of said straits
and Suisun bay, to the mouth of the San Joaquin river ; thence up
the middle of San Joaquin river to the confluence of the west channel
of the San Joaquin river, with the main San Joaquin river, as laid
down in Gibbe's map ; thence up the middle of said west channel to a
point about ten miles below Moore and Rhodes's ranch, at a bend
where the said west channel running downward, takes a general
course north ; thence due south in a direct line to the summit of the
Coast Range ; thence to the head of Mocho creek, in a direct line ;
thence down the middle of said creek to its confluence with Alameda
creek ; thence down the middle of said creek to the place of begin
ning ; the seat of justice shall be at the town of Martinez. (2)
Sec. 11. County of Sacramento. Beginning at a point ten miles
due north of the American river, and running thence in an easterly
direction to the junction of the north and south forks of said river;
thence up the middle of the principal channel of the south fork to a
point one mile above the head of Mormon Island, so as to include
said island in Sacramento county ; thence in a southerly direction to a
point on the Cosumnes river, eight miles above the house of William
Dayler ; thence due south to Dry creek ; thence down the middle of
said creek to its entrance into the Moquelumne river or into a large
slough in the Tule marsh ; thence down the middle of said slough to
(1) For act dividing Santa Clara county and establishing the county of Ala
bama, see Stat. 1853, p. 56.
(2) Amendment inserted from Stat 1852, p. 178.
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Sec. 14. County of Tuolumne. Beginning at the summit of the
coast range at the southwest corner of San Joaquin county, and follow
ing in an easterly direction the southern boundary of said county to the
summit of the Sierra Nevada ; thence in a northeasterly direction fol
lowing the summit of the Sierra Nevada to the dividing ridge between
the Tuolumne and Merced rivers ; tehnce following the top of said
ridge down to the plains at a point seven miles below the mouth of
Merced river ; thence up the middle of the San Joaquin river to the
mouth of the Merced river ; thence in a due southwest direction to the
summit of the coast range, and thence in a northwesterly direction fol
lowing the summit of said range to the place of beginning. The seat
of justice shall be at the town of Sonora.
gEC_ -jt^ County of Mariposa. Beginning on the summit of the
Coast Range at the southwest corner of Tuolumne county, and running
thence along the southern boundary of said county to the summit of
the Sierra Nevada ; thenco along the summit of the Sierra Nevada to
the parallel of thirty-eight degrees of north latitude ; thence due east
on the said parallel to the boundary of the state ; thence in a south
easterly direction following said boundary, to the northern boundary
of Los Angeles county ; thence along said boundary to the southeast
corner of Santa Barbara county ; and thence in a northwesterly direc
tion along the summit of the Coast Range to the place of beginning.
The seat of justice shall be at such a place as may bo chosen by the
qualified electors of the county at the next general election.
SEC. 16. County of El Dorado. Beginning at the junction of the
north and south forks of the American river, and running thence up
the middle of the north fork to the mouth of the middle fork, thence
up the middle of the said fork to its source ; thence in a due easter
ly direction to the boundary of the state ; thence in a south-easterly
direction following the boundary of the state to the north-east corner
of Calaveras county ; thence in a westerly direction along the north
ern boundary of said county to the south-east corner of Sacramento
county ; thence in a northerly direction along the boundary of said
county to the south fork, and thence down the middle of said fork to
its mouth, which was the place of beginning. The seat of justice
shall be at Culloma.
Sec. 17. County of Placer. Beginning on the Sacramento river
at the north-west corner of Sacramento county, and running thence
up the middle of said river, to a point ten miles below the junction of
Sacramento and Feather rivers ; thence in a northerly direction in a
straight line to a point in the middle of Bear creek opposite Camp
far west; thence up the middle of said creek to its source; thence
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due east to the state line ; thence southerly on the state line to the
north-easterly corner of El Dorado county ; thence westerly on the
northerly line of El Dorado county to the junction of the north and
south forks of the American river : thence westerly on the northerly
line of Sacramento county to the place of beginning. The seat of
justice shall be at Auburn.
Sec. 18. County of Sutter. Beginning at a point in the middle Sutter,
of Sacramento river, ten miles below the junction of Sacramento and
Feather rivers, and running thence up the middle of Sacramento riv
er to a point due west of the north point of the three Buttes ; thence
in a south-easterly direction to a point at the base of the Buttes, due
west of the south point of the same ; thence in a north-easterly direc
tion to a point in the middle of Feather river, opposite the mouth of
Honcut creek ; thence down the middle of Feather river to a point
opposite the mouth of Bear creek ; thence up the middle of said
creek to a point opposite " Camp far west ;" thence in a southerly di
rection along the western line of Placer county to the place of begin
ning. The seat of justice shall be at Nicolaus. (1)
Sue. 19. County of Yuba. Beginning at a point in the middle of Yut»Feather river, opposite the mouth of Bear creek, and running thence
east up the middle of said creek to a point due south from the mouth
of Deer creek ; thence north to a point in the middle of Yuba river,
opposite the mouth of said creek ; thence up the middle of Yuba riv
er to a point opposite the mouth of the middle branch of the Yuba :
thence up the middle of the said middle branch ten miles from its
mouth ; thence easterly in a straight line to the boundary line of the
state ; thence north, following said boundary line to a point opposite
the dividing ridge between the Feather and Yuba rivers, thence west
erly to the said dividing ridge, and following the same to the source
of the Honcut creek ; thence down the middle of Honcut creek to a
point in the middle of Feather river ; thence down the middle of
Feather river to the place of beginning. The seat of justice shall be
at Marysville.
Sec. 20. County of Nevada. Beginning at the point in the mid- Nevada,
die of Yuba river, opposite the mouth of Deer creek, and running
thence up the middle of Yuba river to a point opposite the mouth of
the middle branch of Yuba river ; thence up the middle of said middle
branch to a point opposite the mouth of Wolf creek ; thence easterly in
a straight line to the boundary of the state ; thence south along the New boundaries,
boundary line of the state to the northeast corner of Placer county ;
(1) Amendment inserted from Stat. 1852, p. 237.
70*
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thence westerly on the northerly line of Placer county to the source
of Bear creek ; thence down Bear creek to a point due south of the
junction of Deer creek and Tuha river ; thence north to the place of
Seat ofjustice, beginning. The seat of justice shall be at Nevada city. (1)
Butte.
Sec. 21. County of Butte. Beginning at a point in the middle
of Sacramento river, opposite the mouth of Red Bank creek, below
the Red Bluffs, and thence running due east to the dividing ridge
which separates the waters flowing into the Sacramento river below
the Red Bluffs, and into Feather river, from those flowing into Sa
cramento river above the Red Bluffs ; thence following the top of
said dividing ridge to Sierra Nevada ; thence due east to the boun
dary of the state ; thence due south, following said boundary to the
northeast corner of Sierra county ; thence following the northwestern
boundary of Sierra and Yuba counties, to Feather river; thence
westerly along the northern boundary of Sutter county to the Sacra
mento river ; thence running up the middle of said river to the place
of beginning. The seat of justice of said county shall be at Bidwell, formerly known as Bidwell's Bar, from and after the tenth day
of August, A. D. one thousand eight hundred and fifty-three, in ac
cordance with the foregoing provisions of this act. (2)
Boundanwthe
in the middle
rouuty of Shasta. gEC, 22. County* of Shasta. Beginning
o
o at a point
r
of Sacramento river, opposite the mouth of Red Bank creek, which
empties into said river three miles below, and south of the house
of Mr. Myers, and running thence up the middle of said creek
to its source in the Coast Range of mountains ; thence west m »
straight line to the summit of the east line of said Coast Bange ;
thence in a northerly direction following the summit of said cast line
of the Coast Range of mountains (being that ridge or line of moun
tains which divides the waters flowing into the Trinity river from the
waters flowing into the Sacramento river) to the southern line of Sis
kiyou county ; thence along the southern boundary line of Siskiyou
county in an easterly direction to the eastern boundary line of the
state ; thence south following the boundary line of the state to the
northeast corner of Butte county ; thence along the northerly line °f
Butte county to a point in the Sacramento river, opposite the mouth
of Red Bank creek, the place of beginning. (3)
Marin.
Sec. 23. County of Marin. Beginning on the sea coast at the
mouth of the inlet called Estero Americano, and running up the raid-

(1) Amendment inserted from Stat. 1852, p. 191.
(2) Amendment inserted from Stat 1853, p. 53.
(3) Amendment inserted from Stat 1852, page 228.
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head ; thence in a westerly direction to the northeast corner of So
noma county ; thence south, along the eastern line of said county to
the place of beginning ; the county seat shall be at Napa city. (1)
gEC< 26. County of Mendocino. Beginning on the parallel of forty
degrees of north latitude at a point in the ocean three miles from
land, and running due east on said parallel to the summit of the coast
range ; thence in a southerly direction, following the summit of the
coast range and passing Cache creek to Putah creek, following up
said creek to its source in the mountain called Mayacmas ; thence
along the summit of said mountain to the head of Russian river ;
thence down the middle of said river to its mouth, and three miles
into the ocean ; thence in a northerly direction parallel with the coast
to the point of beginning. This county shall be attached, for judi
cial and revenue purposes, to Sonoma county, until a county govern
ment shall be organized for the same in the manner prescribed by
law.
Sec. 27. County of Solano. Beginning at the mouth of Napa
Creek, and running up the middle of its channel to the mouth of
Suscol creek ; thence following up said creek to the eastern bounda
ry line of Napa county; thence along said boundary line to the
northeast corner of Napa county ; thence in a direct line to the near
est point of Putah creek ; thence down the middle of said creek to
its termination in the Tule marsh : thence in a direct line to the head
of Mcrritt's slough ; thence down the middle of said slough to its
mouth ; thence down the middle of Sacramento river to its mouth ;
thence down the middle of Suisun bay to the straits of Carquinez,
and thence through the middle of said straits to the place of begin
ning, excluding the island, called Signor, or Mare island. The seat
of justice shall be at Benicia. (2)
Sec. 28. County of Yolo. Beginning on the summit of the coast
range at a point due west from a point in the Sacramento river ten
miles, below the head of " Sycamore Slough," and running due east
to the Sacramento river ; thence down the middle of said river
to the head of Merritt's slough ; thence northwesterly and westerly,
following the boundary of Solano county to the summit of the coast
range ; and thence northerly following the summit of the coast range
to the place of beginning. The seat of justice shall be at the town
of Freemont, except it be removed as is provided in " An act to pro-

(1) Amendment inserted from Stat. 1852, page 192.
(2) Amendment insrrted from Stat. 1852, page 236.
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vide for the permanent location of the seats of justice in the several
counties."
Sec. 29. County of Colusi. Beginning at a point in the middle Coiuii. .
of the Sacramento river, opposite the mouth of Red Bluff creek, be
low the Red Bluffs ; and running thence up the middle of said creek
to its source in the coast range ; thence west in a straight line to the
summit of the coast range ; thence in a southeasterly direction follow
ing the summit of the coast range to the northern boundary line of
Yolo county ; thence east along the northern boundary line of Yolo
county to a point in the middle of Sacramento river ; thence up the
middle of said river to the place of beginning. The seat of justice
shall be at the town of Colusi.
Sec. 30. County of Trinity. Beginning at a point in the ocean Trinity,
three miles due west from the mouth of Mad river, and running thence
due east to the summit of the coast range ; thence in a southerly di
rection along the summit of said coast range, to the parallel of forty
degrees north latitude ; thence due west to the ocean, and three miles
therein ; thence in a northwesterly direction parallel with the coast
to the place of beginning. The seat of justice shall be at such place
as may be chosen by the qualified electors of the county at the first
county election. (1)
Sec. 31. County of Klamath. Beginning at a point in the ocean, K1»m*th
three miles due west of the mouth of Mad river, and running thence
due east along the north line of Trinity county to the summit of tho
coast range ; thence in a northerly direction along the summit of said
coast range to the parallel of forty-two degrees north latitude ; thence
due west to the ocean, and three miles therein ; thence in a south
easterly direction parallel with the coast to the place of beginning.
The seat of justice shall be at such place as may be chosen by the
qualified electors of the county at the first county election.
Sec. 32. The act entitled " An act subdividing the state into
of
o
previous ai
counties and establishing seats of justice therein," passed February
eighteenth, one thousand eight hundred and fifty ; and the act entitled
" An act amendatory of sections seven, eight, nine, ten, and fourteen
of an act subdividing the state into counties, and establishing seats
of justice therein," approved February eighteenth, one thousand
eight hundred and fifty, passed April fifth, one thousand eight hun
dred and fifty ; and the act entitled " An act amendatory of the
twenty-eighth and thirtieth sections of the act subdividing the state
into counties, and establishing seats ofjustico therein, approved Feb( I ) For act dividing county of Trinity, and establishing county of Humboldt,
see Stat. 1853, page 161.
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ruary eighteenth, one thousand eight hundred and fifty," passed April
eighteenth, one thousand eight hundred and fifty-one, are hereby
repealed.
CHAPTER CLIU.
AN ACT concerning County Recorders. (1)—[Passed March26, 1S51.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :

Recorder in
each county.

Section 1. There shall be an office of recorder, in each county of
the state, to be styled the recorder's office.
Location of
Sec. 2. The office of the recorder, in the counties of San Francisco,
recorder's office.
Sacramento, Santa Clara, El Dorado, and San Joaquin, shall be at the
county seats of those counties respectively. In the other counties of
County clerk
to be recorder. this state, the county clerk shall be the recorder, and his office the
recorder's office. (2)
Sec. 3. [Repealed.] (3)
Office hours.
Sec. 4. The office of recorder shall, in the counties of San Fran
cisco, Sacramento, Santa Clara, El Dorado, and San Joaquin, be kept
open for the transaction of business, every day in the year, except
Sundays, Christmas, New Years, and the Fourth of July, between the
hours of nine and twelve in the morning, and two and five in the
afternoon ; and in the other counties of the state, on the same days,
but at such hours as the court of sessions may direct.
To keep
Sec. 5. The recorder shall keep suitable and well bound books,
suitable books.
wherein shall be recorded, in a fair, large, and legible hand, all instru
ments of writing, authorized and required to be recorded.
To teko oath
Sec. 6. Before entering upon the duties of their offices, the recorders
of office and
give bond.
of the counties of San Francisco, Sacramento, Santa Clara, El Dorado,
and San Joaquin, and the county clerks, as recorders of the other
counties, shall take the constitutional oath of office, and shall enter
into bonds in the penal sum of not less than five, nor more than fifty
thousand dollars, at the discretion of the county judge, of their re
spective counties, with two or more sufficient sureties, to be approved
by said judge, conditioned for the faithful performance of their duties
(1) For supplementary act, see next chapter.
(2) The offices of recorder and clerk have been separated by statute in the
county of Yuba. Stat. 1853, p. 82, and united in the county of Tulare. Stat
1853, p. 37.
(3) For election, lerai of office, ttc. of recorders, see ante, p. 241, Sec. U.
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as recorders. The bonds of the county clerks as recorders, shall be
in addition to, and distinct from, their bonds as such clerks.
Sec. 7. The bonds of the recorders of the counties of San Francisco, Disposition
Sacramento, Santa Clara, El Dorado, and San Joaquin, shall be filed
with the clerks of those counties respectively. The bonds of the
county clerks, as recorders of the other counties, shall be deposited
with the county treasurer of their counties respectively.
Sec. 8. The recorder of each county may appoint a deputy, who Recorders may^
shall hold his office during the pleasure of the recorder. Such ap
pointment shall be in writing, filed and recorded in the office of the
recorder ; and the recorder so appointing him, and his sureties, shall
be responsible for the faithful performance of his duties, by such
deputy.
Sec. 9. In case of a vacancy in the office of recorder, or his absence, office of
»
recorder vacant.
or inability to perform the duties of his office, the deputy shall perform
the duties of recorder during the continuance of such vacancy, absence,
or inability.
Sec. 10. It shall be the duty of the courts of sessions to audit and Sessions to
'
audit recorders
settle the accounts of the recorders of their respective counties, for accounts,
books and safes purchased for the use of their offices, and in the coun
ties of San Francisco, Sacramento, Santa Clara, El Dorado, and San
Joaquin to allow such sums as may be just, as rent for their offices :
Provided, suitable rooms for them be not provided by those counties
respectively.
Sec. 11. The recorders shall have the custody of, and shall safely Toj
i
• records, etc.
keep, and preserve, all the books, records, maps, and papers, deposit
ed in their offices.
Sec. 12. It shall be the duty of the recorders, upon the payment jniaiuo^
of their fees for the same, to record, or cause to be recorded cor
rectly, in large and strong bound books, and in a fair, large and legible
band :
1st. All deeds, mortgages of real estate, releases of mortgages,
powers of attorney to convey real estate, and leases for a longer pe
riod than one year ; which shall have been proved or acknowledged
according to law.
2d. All certificates of marriage, and marriage contracts.
3d. All wills admitted to probate.
4th. All official bonds required by law to be recorded in their
offices.
5th. All notices of mechanics' liens.
6th. All transcripts of judgments, which by law are made liens
upon real estate.
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7th. All notices of attachment upon real estate.
8th. All notices of the pendency of an action affecting real
estate.
9th. All instruments describing or relating to the separate proper
ty of married women.
10th. All notices of pre-emption claims.
Separate book
Sec.
13. The several classes of instruments of writing mentioned
for eaoh class
of instruments. in the several subdivisions of the preceding sections, shall be re
corded in separate books.
Indexes to
Sec. 14. Every recorder shall keep in separate volumes :
be kept by
1st. An index of deeds labelled " Grantors," each page of which
shall be divided into four columns, as follows : Names of grantors,
names of grantees, date of deeds, where recorded.
2d. An index of deeds labelled " Grantees," each page of which
shall be divided into four columns, with heads to the respective
columns, as follows : Names of grantees, names of grantors, date of
deeds, where recorded.
3d. An index of mortgages, labelled " Mortgagors," each page of
which shall be divided into five columns, with heads to the respectiTe
columns, as follows : Names of mortgagors, names of mortgagees,
date of mortgages, where recorded, when discharged.
4th. An index of mortgages, labelled " Mortgagees," each page of
which shall be divided into five columns, with heads to the respective
columns, as follows : names of mortgagees, names of mortgagors,
date of mortgages, where recorded, when discharged.
5th. An index of releases of mortgages, labelled " Releases of
Mortgages,—Mortgagors," each page of which shall be divided into
six columns, with heads to the respective columns, as follows : Par
ties releasing, to whom releases are given, date of releases, where
releases are recorded, date of mortgages released, where mortgages
released are recorded.
6th. An index of releases of mortgages, labelled " Releases of
Mortgages,—Mortgagees," each page of which shall be divided into
six columns, with heads to the respective columns, as follows : Parties
whose mortgages are released, parties releasing, date of release^
where recorded, date of mortgages released, where mortgages released
are recorded.
7th. An index of powers of attorney, labelled " Powers of Attor
ney," each page of which shall be divided into five columns, with
heads to the respective columns, as follows : Names of parties execut
ing the powers, to whom powers are executed, date of powers, date
of recording, where powers are recorded.
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8th. An index of leases, labelled "Leases," each pago of which
shall be divided into four columns, with heads to the respective col
umns, as follows : Names of lessors, names of lessees, date of leases,
when and where recorded.
9th. An index of leases, labelled " Lessees," each page of which
shall be divided into four columns, with heads to the respective col
umns, as follows : Names of lessees, names of lessors, date of leases,
when and where recorded.
10th. An index of marriage certificates, labelled " Marriage cer
tificates—Men," each page of which shall be divided into six col
umns, with heads to the respective columns, as follows : Men married,
to whom married, when married, by whom married, where married,
where certificates are recorded.
11th. An index of marriage certificates, labelled " Marriage certi
ficates—Women," each page of which shall be divided into six col
umns, with heads to the respective columns, as follows : Women mar
ried (and under this head placing the family names, of the women),
to whom married, when married, by whom married, where married,
where certificates are recorded.
12th. An index of assignments of mortgages and leases, labelled
" Assignments of mortgages and leases—Assignors," each page of
which shall be divided into five columns, with heads to the respective
columns, as follows : Assignors, assignees, instruments assigned, date
of assignments, when and where recorded.
13th. An index of assignments of mortgages and leases, labelled
" Assignments of mortgages and leases—Assignees," each page of
which shall be divided into five columns, with heads to the respective
columns, as follows : Assignees, assignors, instruments assigned, date
of assignments, when and where recorded.
14th. An index of wills, labelled " Wills," each page of which
shall be divided into four columns, with heads to the respective col
umns, as follows : Names of testators, date of wills, date of probate,
when and where recorded.
15th. An index of official bonds, labelled " Official Bonds," with
each page divided into five columns, with heads to the respective col
umns, as follows : Names of officers, names of offices, date of bonds,
amount of the bonds, when and where recorded.
16th. An index of notices of mechanics' liens, labelled " Mechan
ics' Liens," with each page divided into three columns, with heads to
the respective columns, as follows : Parties claiming liens, against
whom claimed, notices when and where recorded.
17th. An index to transcripts of judgments, labelled " Trans
71
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cripts of judgments," with each page divided into seven columns,
with heads to the respective columns, as follows : Judgment debtors,
judgment creditors, amount of judgments, where recovered, when re
covered, when transcript filed, when judgment satisfied.
18th. An index of attachments, labelled " Attachments," with
each page divided into five columns, with heads to the respective
columns, as follows : Parties against whom attachments are issued,
parties issuing attachments, notices of attachments, when recorded,
where recorded, when attachments discharged.
19th. An index of notices of the pendency of actions, labelled
" Notices of actions," with each page divided into three columns, with
heads to the respective oolumns, as follows : Parties to the actions,
notices when recorded, where recorded.
20th. An index of the separate property of married women,
labelled " Separate property of married women," with each page divid
ed into five columns, with heads to the respective columns, as follows :
Names of married women, names of their husbands, nature of instru
ments recorded, when recorded, where recorded.
21st. An index of pre-emption claims, labelled "Pre-emption
claims," with each page divided into four columns, with heads to the
respective columns, as follows: Claimants, notices, when received,
date of notices, when and where recorded.
May kocp more
Sec. 15. But the recorder may, in his discretion, keep in the same
in same volume, volume any two or more of the indexes mentioned in section four
teenth of this act : Provided, the several indexes be kept distinct
from each other, and the volume be distinctly marked on the outside,
Manner and
in such way as to show all the indexes kept therein. The names ot
the parties in the first column in the several indexes, shall be arranged
in alphabetical order, and when a conveyance is executed by a sheriff,
the name of the sheriff, and the party charged in the execution, shall
both be inserted in the index, and when an instrument is recorded to
which an executor, administrator or trustee, is a party, the name of
such executor, administrator, or trustee, together with the name oi
the testator or intestate, or party for whom the trust is held, shall be
inserted in the index. (1)
Recorder s
Sec. 16. When any instrument, paper or notice, authorized by law
of iMtaSiSStpt t0 be recorded, shall be deposited in the recorder's office for record,
to be recorded. the recorder or his deputy shall endorse upon the same the time when
it was received, noting the year, month, day, hour, and minute of its

(I) Amendment inserted from Stat. 1852, page 166. .
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reception, and shall record the same, or cause the same to be recorded,
without delay, together with the acknowledgments, proofs, and certifi
cates, written over or under the same, with the plats, surveys, schedule,
and other papers thereto annexed, in the order and as of the time
when the same was delivered for record in a fair and a large and
legible hand, and shall note at the foot of the record the year,
month, day, hour, and minute of its reception, and the name of the
person at whose request it was recorded.
Sec. 17. The recorder shall endorse upon each instrument, paper, Recorded
and notice, the book and page, or pages of the book, in which it is to'beendorwd.
recorded, and the year, month, day, hour, and minute when recorded,
and after the same is recorded, shall deliver it upon request, to the
party leaving the same for record, or to his order.
Sec. 18. It shall be the duty of recorders, upon the application Recorders to
of any person, and upon the payment or tender of the legal fees make 8C,":he''
therefor, to make searches for conveyances, mortgages, and all other
instruments, papers, or notices, recorded or filed in their respective
offices, and to furnish a certificate thereof, stating the names of the
parties to such instruments, papers, and notices, the dates thereof,
the year, month, day, hour, and minute, they were recorded or filed,
the extent in which they affect the property to which they relate,
and the book and page, or pages, where they are recorded.
Sec. 19. If any recorder to whom any instrument, proved or penalty for
acknowledged according to law, or any paper or notice which may by certtan duties,
law be recorded, shall be delivered for record, shall :
1st. Neglect or refuse to record such instrument, paper, or notice,
within a reasonable time after receiving the same : or
2d. Record any instruments, papers, or notices, untruly or in any
other manner than as hereinbefore directed ; or if any recorder,
1st. Neglect or refuse to keep in his office such indexes as are re. quired by this act, or to make the proper entries therein, or
2d. Neglect or refuse to make the searches, and to give the cer
tificate required by this act ; or if such searches or certificate be
incomplete and defective in any important particular affecting the
property, in respect to which the search is requested ; he shall be lia
ble to the party aggrieved for double the amount of the damages
which may be occasioned by such neglect or refusal, or by such in
completeness or defect in the searches and certificate, and an action
may be brought on his official bond by the party aggrieved.
Sec. 20. If any recorder shall wilfully neglect or refuse to per- wilful neglect
form any of the duties required of him by this act, or shall wilfully of du,y'
perform them in any other manner than is required by law, he shall
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be deemed guilty of a misdemeanor in office, and on conviction thereof
in any court of competent jurisdiction, may be punished by fine in a
sum not exceeding one thousand dollars, or by imprisonment for a
period not exceeding six months, or by both such fine and imprison
ment. If the recorder shall alter, change, or obliterate any records
deposited in his office, or insert any new matter therein, he shall be
liable on his official bond to the party aggrieved, for double me
amount of the damages which may be occasioned by such neglect,
refusal, or alteration.
Certified copies
Sec. 21. Copies of all papers duly filed in the recorder's office,
forceof originals, and transcripts from the books of records kept therein, certified bj
the recorder to be full, true, and correct copies, or transcripts, shall
be received in all courts, and in all actions and proceedings, with the
like effect as the original instruments, papers, and notices, recorded
or filed, could be if produced.
Records to be
Sec. 22. All books of record, and all indexes in the recorder's ofopen to
. .
inspection.
fice, and all maps, charts, surveys, and other papers on file therein,
shall during all office hours be open for the inspection of any person
who may desire to inspect them, and may be inspected without charge,
and the recorder shall arrange the books of record and indexes in his
office, in such suitable places as to facilitate their inspection.
T«*»ney inofflce Sec. 23. Whenever the office of recorder in the counties of San
of recorder.
Francisco, Sacramento, Santa Clara, El Dorado, and San Joaquin,
shall become vacant by death, removal out of the county, resignation,
neglect to give bond, or for any other cause, the court of sessions
shall appoint some suitable person, possessing the qualifications of an
elector, to fill such vacancy, and the person so appointed shall give
bond, and take the oath in like manner as required of county record
ers in the sixth section of this act, and shall hold his office until his
successor is chosen and qualified ; such successor shall be chosen at
the next annual election,
when connty
Sec. 24. The county clerks of the counties of this state, except of
clerk»
to enter the count ies of San Francisco, Sacramento, Santa Clara, El
_ _Dorado,
j
on duties.
and San Joaquin, shall enter upon their duties as county recorders,
on the first day of May of the present year.
Books
etc.,
Sec. 25. The recorders of all the counties,' except
to be delivered
r San Francisco,
, Sac- .
to his successor, ramento, Santa Clara, El Dorado, and San Joaquin, shall, on the nrsi
day of May of the present year, deliver to the county clerks of their
counties respectively, and all county recorders on going out of office
shall deliver to their successors all books, papers, documents, maps,
records, stationery, and furniture, belonging to their respective office?,
and in case of the death of any county recorder, his legal rcprcsen
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tatives shall in like manner deliver all books, papers, documents,
maps, records, stationery, and furniture, that shall come into his or
their possession, belonging to the recorder's office.
Sec. 26. The county recorders are hereby authorized and empow- Empowered
ered, to take within their respective counties the acknowledgment acknowledgment
and proof of all instruments and papers which may be by law re
corded.
Sec. 27. The recorder shall not be bound to record any instrument, f<»» to be
prepaid.
or file any paper or notice, or furnish any copies, or to render any
service connected with his office, until his fees for the same, as pre
scribed by law, are paid, or tendered. (1)
Sec. 28. The recorders of the counties of San Francisco, Sacra- Certain recorder!
ci
~,
T.,
inT
•
, ,
tobe ez-offieio
mento, oanta Clara, El Dorado, and San Joaquin, and the county county auditor*,
clerks as recorders of the other counties, shall be ex-qfficio county
auditors of their respective counties, until otherwise provided by law.
Sec. 29. The countyJ auditor of each county* shall keepr an account to
County
auditor
keep account
current with the treasurer of his county, and when any person shall "i*h county
deposit with the auditor any receipt given by the treasurer for any
money paid into the treasury, the auditor shall file such receipt in his
office, and shall charge the treasurer with the amount thereof.
Sec. 30. All accounts, debts, and demands justly chargeable against c0ouft':|eIHlditor
any county, and which are not directed by law tobe settled and allow- «<»unta.
ed by some other person or tribunal, shall be examined and settled by
the auditor of such county ; and for all such just demands against
such county, the amount of which is fixed by law, the county auditor
shall issue orders on the treasurer of such county, payable to the
several persons entitled thereto.
Sec. 31. All orders issued by the auditors during the year com- Ordert of
'
°
auditor to
mencing with the first day of May in each year, shall be numbered be numbered,
progressively, and the number, date, and amount of each, and the
name of the person to whom payable, and the purpose for which drawn,
shall, at the time of issuing the same, be entered in a book, to be kept
by the auditor for that purpose.
Sec. 32. ■ The auditor shall make settlement with the county trea- Auditor to
*i i • i
0 «i
with county
surer at the time and in the manner prescribed by law, for all moneys treasurer,
received and disbursed by said treasurer, by virtue of his office.
Sec. 33. The act entitled "An act establishing recorders' offices, ProTioun ia»
and defining the duties of the recorder and county auditor," passed
April fourth, one thousand eight hundred and fifty, is hereby repealed ;
but nothing in this section shall affect the validity of any records
(1) For fees of recorders, see ante, chap. 130, sees. 11 and 45.
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made, papers or notices filed, or any acts of the recorders done by
virtue of said law, or which may be done hy virtue thereof, up to the
first day of May of the present year.
CHAPTER CLIV.
AN ACT supplementary to an Act entitled "An Act concerning
County Recorders," passed March, one thousand eight hundred
and fifty-one.—[Passed April 25, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :.

Tuolumne
county exempted Section 1. The provisions of the act entitled " An act concerning
from this act. county recorders," passed March, one thousand eight hundred and
fifty-one, shall not apply to Tuolumne county, so far as such act unites
county cier? and
office of county recorder with that of county clerk, but in said
n^_!Ijt0
county the office of county recorder shall be separate and distinct from
separated.
the office of county clerk. (1)
The like.
Sec. 2. All the provisions of said act concerning county recorders,
as to the duties and responsibilities and continuance in office of the
recorders of San Francisco, Sacramento, Santa Clara, El Dorado, and
San Joaquin, shall apply in all respects to the records of Tuolumne
and Butte counties.
When act to
Sec. 3. This act shall take effect on the first day of May next.

CHAPTER CLV.
AN ACT concerning the office of Public Administrator, and making
it Elective. (2)— [Passed April 15, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Public
Section 1. There shall be elected, in and for each of the organized
administrator
for each county. counties of this state, by the electors thereof, a public administrator,
who shall continue in office until his successor is qualified.
Togirebond.
Sec. 2. Before entering upon the duties of his office, he shall exe
cute a bond, with sureties to the approval of the probate judge, in a
(1) Amendment inserted from stat. 1852, p. 165.
(2) For farther duties, see ante. p. 422. For act concerning public adminis
trator in San Francisco, see next chapter. See also chap. 157.
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sum not less than thirty thousand dollars, and which may at any time
be increased in the discretion of the probate judge, conditioned for
the faithful performance of all the duties enjoined upon him by law,
and particularly, that he will account for, and pay over all moneys
and property that may come to his hands as such administrator.
Sec. 3. He shall perform such duties and receive such compensa- Du0e"
*
compensation.
tion as may be prescribe'd by law. (1)
Sec. 4. No public administrator now in office, or hereafter elected J*0* to be,
*
Interested.
under this act, shall be interested directly or indirectly in expendi
tures of any kind made on account of any estates of deceased per
sons ; nor shall he be associated in business or otherwise with any
person who shall be so interested, and he shall annex to his report
every six months, as required by this act, an affidavit taken before a
county or district judge to that effect.
Sec. 5. The public administrator shall once every six months make To make semito the probate judge under oath a return of all estates of deceased
persons which have come into his hands, of the value of the same,
the expenses if any paid thereon, and the balance if any remaining
in his hands ; said return to be published six times in some newspaper
in the county, or, if there be no newspaper, to be posted, legibly writ
ten or printed, in the office of the county clerk of the county.
Sec. 6. It shall be the duty of the present public administrators, Duty on retiring
each to account for, pay over, and deliver, to his successor within from offl(:e'
twenty days after he shall have qualified, all moneys, papers, and
other property, belonging to the estates of deceased persons which may
have come into his possession as such administrator, or be held by
him by virtue of his office. Said report shall be made under oath
and shall contain a full and accurate statement of all the estates
which have been administered by him ; showing what moneys or ef
fects have been received in each case, and from what sources ; the
sums expended and for what purposes.
Sec. 7. If any person now holding the office of public administra- Penalty for
tor shall fail to comply with the requirements of this act, he shall neglect0fdat7
be liable on his official bond, to any person injured thereby; and may
be indicted as for misdemeanor, and punished by fine not to exceed
the sum of five thousand dollars, or imprisonment not to exceed two
years, or by both such fine and imprisonment.
Sec. 8. The first election under this act shall be held in all the Election, when
counties of this state at the general election for state officers—ex
cept in the county of San Francisco, where the said election shall be
held on the fourth Monday of April.
(1) For fees of, see ante, p. 337.
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Sec. 9. Should a vacancy occur in the office of public administra
tor for any county, it shall be the duty of the district judge in whose
district said county is situated, to appoint some suitable person to
fill the same.
Sec. 10. All provisions of law conflicting with this act are hereby
repealed.
CHAPTER CLVI.
AN ACT concerning the office of Public Administrator for the
County of San Francisco, and making it elective. (1)—[Passed
March 8th, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :

Public
administrator
to be elected.

Section 1. There shall be elected in and for the county of San
_
Francisco a public administrator, who shall continue in office until bis
successor is qualified.
To take oath
Sec. 2. Before entering upon the duties of his office he shall take
and give bond.
the customary oath, and execute a bond to the state of California with
sureties, to the approval of the probate judge, in the sum of fifty
thousand dollars, conditioned for the faithful discharge of all the
duties enjoined upon him by law, and particularly that he will ac
count for and pay over all moneys and property that may come to his
hand as such administrator. The amount of the bond may at any
time be increased in the discretion of the probate judge, and shall not
be void upon the first recovery.
Sec. 3. He shall perform the same duties, and receive the same
Duties.
compensation, as other administrators, or such as may be prescribed
by law.
Duty of
Sec. 4. It shall be the duty of the present public administrator for
present public
administrator. said county to account for and pay over and deliver to his successor,
within ten days after he shall have qualified, all money, papers, and
other property belonging to the estates of deceased persons which may
have come into his possession as said administrator, or be held by him
by virtue of his office.
Report, on oath.
Sec. 5. His report shall be made under oath, and shall contain a
full and accurate statement of all the estates which have been admin(1 ) For further duties, fees, etc., sec preceding chapter, and foot notes.
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istered by him ; showing what moneys or effects have been received in
each case, and from what sources ; the sums expended, and for what
purposes.
Sec. 6. If he shall fail to comply with the requirements of this act, ^SpjjwK^i^
he shall be liable, on his own official bond, to any party injured
thereby, and may be indicted and punished as for a misdemeanor.
Sec. 7. The first election under this act shall be held on the fourth Election, when
to be held.
Monday of April, one thousand eight hundred and fifty-one, and annu
ally thereafter, at the general election for city officers.

CHAPTER CLVII.
AN ACT requiring County Treasurers and Public Administrators
to settle their Accounts. (1)—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. County treasurers, in their respective counties, are county treasurer
hereby required to settle and adjust their accounts relating to the with countylthly
collection, care and disbursement of public revenue, of whatsoever
nature or kind, with the county auditor, on the first Monday of each
month.
Sec. 2. Public administrators in their respective counties are hereby pubiio
required to settle and adjust their accounts relating to the collection, to «cttie monthly
care and disbursement of money or property belonging to the estates Jta*founty
of deceased persons, with the county clerk, on the first Monday of
each month.
Sec. 3. Such county treasurers and public administrators, for the statement*
*
*
under oath to
purpose of making such settlement, shall make out a statement under be made,
oath of the amount of money or other property received preceding
such settlement, and up to the period of such settlement, the sources
from whence the same was derived, the amount of payment or dis
bursements and to whom, with the amount remaining on hand ; such
statement shall be verified by the oath of such party to be a true and
correct statement of the same.
Sec. 4. Any officer as aforesaid, failing or refusing to make such Penai^for vioiastatement and settlement as aforesaid, shall, for the first offence, upon

(I) For county treasurers, see ante, p. 110. For public administrators, see
ante, chap. 155 and 156.
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conviction thereof by a competent court, be deemed guilty of a mis
demeanor, and punishable by a fine not less than fifty dollars nor
more than five hundred dollars, and for the second offence, on convic
tion thereof, be liable in addition to such fine to be removed from office
by the judgment of the court of sessions of such county.
CHAPTER CLVIII.
AN ACT to exempt the Homestead and other Property from forced
Sale in certain cases.—[Passed April 21, 1851.]
The People of the State of California,
Assembly, do enact as follows :

Homestead
exempt from
execution.

To what
exemption
not to extend.

Officer to be
notified of
homestead.

Appraisement
of homestead.

in Senate and

Section 1. The homestead, consisting of a quantity of land, to
gether with the dwelling house thereon and its appurtenances, not
exceeding in value the sum of five thousand dollars, to be selected
by the owner thereof, shall not be subject to forced sale on execution
or on any other final process from a court, for any debt or liability
contracted or incurred after thirty days from the passage of this act,
or if contracted or incurred at any time in any other place than in this
state.
Sec. 2. Such exemption shall not extend to any mechanic's, laborer's,
or vendor's lien, or to any mortgage lawfully obtained ; but no mort
gage, sale, or alienation of any kind whatever of such land by the
owner thereof, if a married man, shall be valid without the signature
of the wife to the same, acknowledged by her separately and apart
from her husband : Provided, that the wife be a resident of this state,
and that such signature and acknowledgment shall not be necessary
to the validity of any mortgage upon the land executed before it be
came the homestead of the debtor, or executed to secure the payment
of the purchase money.
Sec. 3. Whenever any levy shall be made upon the land or tene
ments of a householder, whose homestead has not been selected and
set apart, such householder may notify the officer at the time of mak
ing such levy of what he regards as his homestead, with a description
thereof, and the remainder alone shall be subject to sale under such
levy.
Sec. 4. If the plaintiff in execution shall be dissatisfied with the
lands and tenements selected and set apart as aforesaid, the matter
shall be submitted to two appraisers, one to be selected by the plain
tiff and the other by the defendant, who shall determine whether such
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land and tenements exceed in value the sum of five thousand dollars.
If the appraisers so chosen cannot agree, they shall appoint a third
person to decide between them. If they cannot agree in the choice
of a third person he shall be named by the officer.
Sec. 5. If the land selected as a homestead consist of a lot contain- Sato of
excess in Talue
ing twenty-five hundred square yards or less, and the appraisers shall of homestead,
certify to the officer that such lot, together with the improvements
thereon, exceeds in value the sum of five thousand dollars, the said
officer may proceed to sell such excess or the whole at the option of
the defendant in execution, in the manner provided in other cases for
the sale of real property under execution. In case the excess only
is sold, then such proceeds shall be applied to the satisfaction of the
execution ; and in case the whole amount of property is sold, five
thousand dollars of the proceeds of such sale shall be paid to the
defendant in execution, and the excess shall be applied to the satisfac
tion of the execution : Provided, that no bid shall be received for a
less sum than five thousand dollars.
Sec. 6. In any case where the land selected and claimed as a home- Setting
stead shall exceed in extent twenty-five hundred square yards, if the of homestead,
appraisers be of opinion that such land, together with the dwelling
house and its appurtenances exceed in value the sum of five thousand
dollars, they shall set apart a portion thereof, in a compact form, in
cluding the dwelling house if possible, as the homestead ; such home
stead shall be, as near as may be, of the value of five thousand dollars,
and the said appraisers shall cause the same to be surveyed. The
expenses of such survey shall be chargeable on the execution and
collected thereon.
Sec. 7. After the survey shall have been made, the officer making Saicofpartof
the levy may sell the property levied upon and not included in the
survey, as in cases of other sales of real estate under execution ; and
in giving a deed for the same he may describe it according to his
original levy, excepting therefrom, by metes and bounds, according to
the certificate of survey, the quantity set' apart as aforesaid.
Sec. 8. The defendant in execution, at the time of making any Personal
<
. , «
i
property exempt.
levy, may also designate to the officer any article of personal property
as being exempt from forced sale as specified in the act to regulate
proceedings in the courts of justice of this state : Provided, however,
that nothing in this section shall be so construed as to exempt over
and above that provided for in " Title seven " " Chapter one " of "An
act to regulate proceedings in civil cases in courts of justice in this
state."
Sec. 9. Before proceeding to act, the appraisers mentioned in this
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Appraisers
to bo sworn.

act shall be sworn by the officer to do justice between the parties.
Their decision shall be delivered to the officer, shall be returned bj
him with the execution, and shall be conclusive between the parties,
and for the protection of the officer against all liability. If the value
of the real estate or personal property, as the case may be, do not ex
ceed the amount made exempt by this act, the cost of the proceeding
shall be paid by the plaintiff in execution, otherwise by the defendant.
In case of death
Sec. 10. The homestead and other property exempt from forced
of owner of
sale, upon the death of the head of the family, shall be set apart bj
the probate court for the benefit of the surviving wife and his own
legitimate children, and in case of no surviving wife or his own legiti
mate children, for the next heirs at law : Provided, that the exemp
Exemption
tion
as provided in this section shall not extend to unmarried persons,
not to extend
to unmarried except when they have charge of minor brothers, or sisters, or both,
persons.
or brothers' or sisters' minor children, or a mother, or unmarried sisters
living in the house with them.
Nor to sales
Sec. 11. Nothing in this act shall be so construed as exempting anj
for taxes.
real or personal property from sales for taxes.

CHAPTER CLIX.
»
AN ACT to license Hawkers and Pedlers in this State. (1)—[Passed
April 25, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Perjons
not
hawk
goodsto without
tx license*

Section 1. From and after the passage of this act it shall not be
iniofor any person or persons in
...
„ for
_ sale
, any
lawful
this state to offer
goods, wares, or merchandise, other than the growth, produce, or
manufacture of this state in or upon the streets of any city or town,
or upon the highway, until they shall have first applied for and obtain
ed a license as hereinafter provided in this act.
?uccu"c wlthout Sec. 2. If any person shall be convicted of having offered for sale
any goods, wares, or merchandise, other than the growth, produce, or
manufacture of this state, in or upon the streets of any city or town,
or upon the highway, without a license to do so, he shall be fined
before any justice of the peace of this state, for the first offence, not

(1) For subsequent legislation which partially supersedes this act, see ante,
chap. 127, Art. 2.
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less than ten dollars and not exceeding fifty dollars, and if convicted
the second time not less than twenty dollars and not exceeding two
hundred dollars, and be committed to jail until the fine in either case
shall have been paid.
Sec. 3. It is hereby made the duty of the clerk of the county ^"^^
to
court in each of the counties of this state, upon application being
made to him, to grant and issue a license to any person applying for
the same, granting them the right to offer and sell in the streets of
the cities and towns and highways in this state, goods, wares, and
merchandise, setting forth in said license the character of goods to
be sold.
Sec. 4. For each and every license so issued the olerk shall de- LlMIUe fe*8
mand and receive the sum of fifteen dollars per month and two dol
lars for his own fees. It shall be the duty of the clerk, on the first
Monday of each month, to pay over to the county treasurer all mon
eys collected by him for licenses issued as aforesaid, and take his re
ceipt for the same ; he shall also keep a book in which shall be en
tered the name of the party obtaining the license, the date issued
and setting forth the character of goods to be sold, which book shall
be open to the inspection of any and all citizens of the county.
Sec. 5. It shall be the duty of the county treasurer to pay over to ^^Htim
the treasurer of state, on or before the first Monday of January in
each year, the half of the sums received for licenses as aforesaid ;
the other half remaining in the county treasury for county purposes.
Sec. 6. It shall be the duty of the sheriff and each one of the SldJoLtabu*
constables of this state to demand and examine the license of any f^™^6
person or persons offering for sale any goods, wares, and merchandise
in or upon the streets or highways as aforesaid, and whenever any
person shall be found offering for sale any goods as aforesaid without a
license, it shall be the duty of the officer to apprehend him or them and
take them before some justice of the peace of said county, to be dealt
with as this law directs ; one half of the said fine shall be allowed and
paid to the officer, and the other half paid into the county treasury
for county purposes.
Sec. 7. The prohibition
in this act shall not extend
to the sale of p«opu<mj
r
_
from this net.
books, maps, charts, and stationery, and nothing in the preceding sec
tions shall be deemed to impair the right of any incorporated city to
grant licenses in the cases mentioned in this act ; their authority is
confined to grant such licenses by its act of incorporation.
72
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CHAPTER CLX.
AN ACT concerning Estray Animals.—[Passed May 1, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Findere of
describe same

Section 1. Every person finding any stray horse, mare, colt, mule,
jack, or jenny, or any number of these animals, upon his farm or
premises shall, within five days, if said animal or animals remain on
his farm or premises, go before some justice of the peace of his town
ship, and give under oath a full description of the marks and brands,
color, and kind of such animals, also the time and all necessary in
formation that will lead to the cause of said animal or animals com
ing to his farm or premises that may have come to his knowledge ;
and that the marks and brands have not been altered since they came
to his farm or premises : Provided, no animal shall be considered an
estray, if the owner is known to the person finding it.
justice to record sBc. 2. It shall be the duty of the said justice to record the descripsucb. description.
t
*
.
*
1
tion as above required, together with the full information given by
the taker up, and the justice shall, within ten days, if the estray an
imals are not before proved by their proper owner, transmit a full
transcript to the county recorder of his county, and the said recorder
shall record the same in his estray book ; said book shall be subject
to examination by all persons making application to the recorder, as
also the estray books of the justice of the peace ; and any person
claiming and proving .said stray animal or animals that have been
t^owner°n
posted by this act shall have restitution of the property so claimed
by paying all costs and such charges as may be awarded to the taker
up by the justice of the peace of his county, if entitled to compen
sation under this act.
Penalty for
Sec. 3. Any person knowing of any horse, mare, colt, mule, jack, or
Tiolating this act.
* ,
.
,
«
jenny, or any number of those animals running at large on his farm
or premises, not knowing the proper owner, who neglects or refuses
to comply with the requisitions of the foregoing sections, shall be sub
ject to a fine not exceeding the value of the stock so neglected to be
posted.
u»ing stray
Sec. 4. No person shall be allowed any charges for the taking up
of any animals described in the foregoing sections that has taken
them into use or allowed it or them to be used by his consent, but
the taker up shall be allowed to use said animal or animals within their
county, and shall only be accountable for said estray animal or ani

COMPILED LAWS OF CALIFOKNIA.

855

mals when taken out of the county in which they are posted, either
by the taker up or by any other person with his consent, or for cruel
or harsh treatment ; in such cases the taker up shall be liable to the
proper owner for all damages that may accrue thereby : Provided,
that the taker up of any horse, mare, mule, jack, or jenny, shall not
be made liable to any action for damages, by reason of taking either
of these animals out of the county after the expiration of twelve
months from the time said animal or animals were posted, but shall
return the animal or animals to the proper owner or pay the value
thereof when legally proved and charges paid as hereafter provided.
Sec. 5. Every owner, occupant, or superintendent of any farm in Duty of finder
this state finding or knowing any stray cattle running on their farm or otBtny cattl0'
having knowledge of any stray sheep, goats, or hogs thereon, without
knowing the proper owner, shall, within three months of the time of
such knowledge, go before some justice of the peace of the proper
township, if said stray animals remain on his farm as aforesaid, and
make oath of the time of their coming on the farm, their marks and
brands, if any, and a full and fair description of such estrays, with
such circumstances within his knowledge as may lead to the cause of
their coming to the farm. It shall be the duty of said justice to
record the same in full in his estray book. Any person failing or
refusing to comply with the requisitions of the foregoing section shall
be subject to a fine not exceeding the value of the stock so neglected
to be posted, recoverable before any court having jurisdiction of the
same.
Sec. 6. The owner of any stray animal which is legally taken up Removal of
,
"tray animals
under the provisions of this act shall not be permitted to take, by owner,
lead or drive the same from the farm or possession of the person
legally possessed of such animal, until proven and charges paid ac
cording to the provisions of this act, and any person knowingly and
wilfully violating the provisions of this section shall be subject to all
the penalties that he would be subject to under the statute law, pro
vided he had no claim on said animal.
Sec. 7. If any
rancho Bt P°r!0n
* one shall remove anyJ stray* animal from any•'the
owner.
contrary to the provisions of this act, who shall not be the owner of
the same, he shall be deemed guilty of a grand larceny.
Sec. 8. In all cases where services are performed by any officer or Fees for aerrieea
person under this act, the same fees shall be allowed as are allowed
for similar services under the " Act concerning water craft found
adrift and lost money and property." All costs and charges accru
ing under this act shall be paid by the person taking up the stray
animal or animals, but shall be reimbursed by the owner upon proof
and delivery of his property.
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Sec. 9. The counties of San Diego, Santa Barbara, San Luis
Obispo, Los Angeles, Monterey, Santa Cruz, Santa Clara, Marin,
Sonoma, Mendocino, and Napa, are hereby excluded from the provi
sions of this act.
CHAPTER CLXI.
AN ACT to fund the Debt of the State. (1)
1851.]

[Passed April 29,

The People of the State of California, represented in Senate and As
sembly, do enact as follows :
Bonds to
amount of
8700,000 to
be prepared.

Coupons, for
interest.

Section 1. With a view to fund the present debt, and thereafter
to collect the revenue of the state in gold and silver only, the trea
surer of the state of California shall cause to be prepared bonds to
the amount of seven hundred thousand dollars, in sums of five hun
dred dollars, bearing interest at the rate of seven per cent, per an
num from the date of their issue. Three hundred and fifty thousand
dollars of said bonds shall be payable in the city of New York, on
the first day of March, A. D. one thousand eight hundred and fiftyfive, and the remaining three hundred and fifty thousand dollars shall
be payable, also, in the city of New York, on the first day of March,
A. D., one thousand eight hundred and sixty-one. The interest
accruing on the said bonds shall be due and payable on the first day
of January next, after which time the interest shall be due and pay
able on the first day of July and January of each year. The inter
est may be made payable either in the city of New York or at the
oflice of the treasurer of the state. Said bonds shall be signed by
the governor and countersigned by the comptroller, and endorsed by
the treasurer of the state, and shall have the seal of the state affixed
thereto.
Sec. 2. Coupons for the interest shall be attached to each bond so
that the coupon may be removed without injury or mutilation to the
bond ; said coupons shall be signed by the treasurer of state, and it
shall be his duty to advertise in one or more newspapers published in
New York and San Francisco where the interest on said bonds are
made payable, at least twenty days immediately preceding the day on
which the same shall be due, stating at what office or banking house
the said interest will be paid.
(1) For supplementary act, see next chapter. For funding act of 1852, se*
chapter 163.
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Sec. 3. It shall be the duty of the treasurer and comptroller of the Record of
state each to keep a separate record of all such bonds as may be
issued, showing the number, date, and amount of each bond, and to
whom the same was issued.
Sec. 4. The treasurer shall pay out of any moneys in the treasury, Eipe^eofbo ^
not otherwise appropriated, any and all expense that he may incur in
having said bonds prepared, the sum so paid out not to exceed two
thousand dollars.
Sec. 5. Prom and after the passage of this act all persons having crediton of
any indebtedness of this state, either in the form of bonds issued pSa ^rith*
under the act of the legislature of this state, entitled "An act creating
a temporary state loan," approved February first, one thousand eight
hundred and fifty, or of state warrants drawn by the comptroller of
this state upon the treasurer, shall, upon the presentation of the same
to the treasurer of the state of California, receive in exchange there
for a bond or bonds of the state of California, such as are provided
for in the first section of this act : Provided, that the amount so pre
sented shall not be less than five hundred dollars : and Provided, that
the said bonds to be issued shall not be other than for the said sum
of five hundred dollars each. The treasurer shall endorse on the back
of each bond or warrant redeemed by him the date on which he re
deemed the same, from whom received, and also keep a record of the
same, giving the number of the bond or warrant, the date of the same,
time when redeemed, and the amount.
Sec. 6. It shall be the duty of the governor and comptroller to attend Duty of Kovemor
at least once in each month at the treasurer's office, to examine all
comPtro «•
bonds and warrants received by the treasurer as aforesaid, and to
cause the same to be registered and cancelled in such manner as to
prevent them from being reissued or put in circulation.
Sec. 7. From and after the first day of May next all the revenue Re™naej n™
of the state of every nature and description shall be collected in the
legal currency of the United States, or gold dust at sixteen dollars
per ounce, troy weight : Provided, however, that in payment of the
ordinary tax for state purposes, the bonds issued under the aforesaid,
" An act entitled an act creating a temporary state loan," shall be re
ceived as heretofore.
Sec. 8. From and after the first day oft May next the moneys re- Application
ceived into the state treasury shall not be applied to the payment collected.3
of state indebtedness that may have heretofore accrued, except as is
herein provided.
Sec. 9. In addition to the ordinary taxes for general state purposes, In'e"»t <**
there shall, this present year and annually thereafter, until the princi-
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pal and interest of the said bonds to be issued shall be fully provided
for by payment or otherwise as is hereinafter provided, be levied and
collected in the same manner with the ordinary revenues of the state
and by the same officers, a special tax to be called the interest tax of
fifteen cents on each one hundred dollars' worth of taxable property,
which tax shall be collected and paid over into the state treasury in
the legal currency of the United States or in gold dust at sixteen dol
lars per ounce, troy weight only. The fund derived from this tax
shall be applied only to the payment of the interest to accrue upon
the bonds herein provided for : Provided, however, that should said
fund furnish a surplus over and above what it requires for the pay
ment of said interest, such surplus shall be turned over and paid into
the sinking fund herein provided for.
Sec. 10. It shall be the duty of the treasurer of this state to make
certain arrangements for the payment of the interest on the said
bonds when the same falls due at least sixty days before the time of
payment ; and in event that said interest fund is insufficient, the said
treasurer shall draw on the general fund for such purpose, and in the
event that those funds prove inadequate, the said treasurer is authorized
and required to make such contracts and arrangements as may be
necessary for the payment of said interest and the protection of the
faith of the state.
Sjsc. 11. It shall be the duty of the said treasurer to set apart a
fund to be called the state sinking fund ; into this fund shall be paid :
1st. Any and all surplus of the interest as aforesaid.
2d. Any and all moneys received by the state of California from
the United States government on account of the civil fund.
3d. The proceeds of the sales of all lands now held or that may be
hereafter acquired by this state in her own right, except those re
served by the constitution for school purposes.
4th. Whatever surplus may remain in the general treasury accru
ing from the sources specified in this act on the first day of May, A.
D. one thousand eight hundred and fifty-two, and on the first day of
May in every year thereafter, not otherwise appropriated by law ; all
of said payments to be continued until the said sinking fund shall be
sufficient for the payment of the principal and interest of the bonds
aforesaid.
Sxc. 12. The moneys paid into the said sinking fund shall, as soon
and as often as is practicable, be applied to the redemption of said
bonds, or be converted by the treasurer of this state into United States
six per cent, stocks ; and as soon as the United States stocks belong
ing to the said sinking fund shall be equal to the entire issue of state
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bonds under this act, the payments to said sinking funds shall cease
and all surplus remaining in said sinking fund shall be paid into the
general state treasury.
Sec. 13. Full and particular account and record shall be kept by Awoont of
the treasurer of the condition and business of said sinking fund, open "uch fon '
at all times to the inspection of the governor, comptroller, and to
any committee appointed by the state legislature or either branch
thereof.
Sec. 14. The faith and credit of the state of California is hereby Credit of «tate
pledged for the payment of the said bonds and the interest thereon, pt^nSntcf loan,
and that the provisions and appropriations in this act made and pro
vided, shall be maintained and applied to the just payment of said
bonds and interest.
'
Sec. 15. The treasurer of the state having occasion to employ or Employe™ to
trust any person or persons in or about the business of the said sink- ™
ty'
ing fund, may take for his own security, and for the security of the
state, bond and mortgage to be approved by the governor to himself,
•which bond and mortgage to be approved by the governor shall be
good and sufficient in law, and may be prosecuted in the name of the
obligee for his own use, or for the use and benefit of the state of Cali
fornia.
Sec. 16. The treasurer of the state Bhall transmit to the .governor At«tr«t of
an abstract of all his proceedings under this act, with his annual re- £ndeTthif*act.
port, to be by the governor laid before the legislature ; and all books
and papers pertaining to the matters provided for in this act shall at
all times be open to the inspection of any party interested, or to any
committee of either branch of the legislature, or a joint committee of
both.
CHAPTER CLXII.
AN ACT supplementary to " An Act to fund the Debt of the State,"
passed April twenty-ninth, eighteen hundred and fifty-one. (1)
—[Passed May 4, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Whenever there has accumulated in the " sinking fund" Dfcpouiuon of
surplus einkm
provided for by section eleven of " An act to fund the debt of the fund.
(1) See preceding chapter.
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state," passed April twenty-ninth, eighteen hundred and fifty-one, a
surplus after payment of interest due, of ten thousand dollars, or
more, it shall be the duty of the treasurer of the state to advertise
Duty of the
treasurer to
advertise for the for the space of one month, in one or more newspapers, for sealed pro
redemption of posals for redemption of the bonds issued in accordance with the act
bonds.
aforesaid, to the extent of the surplus moneys on hand for that pur
pose, the amount of which shall be named in said advertisement.
Upon the day fixed for the opening of the proposals, the treasurer and
comptroller shall proceed to open the same and declare what propo
sals are made for redemption at the lowest rates of value for said
bonds, to the extent of the said surplus moneys on hand for their re
demption, and liquidate and pay the same ; making the proper regis
Comptroller to try and cancel thereof. A statement of the amount of bonds so re
report the
deemed, together with the amount of moneys used in their redemp
amount of re
deemed bonds. tion, shall be made by the comptroller in his annual report to the
governor.
Sec. 2. Whenever there has accumulated in the general fund a
The s
surplus of more than one hundred thousand dollars, over and above
the amount of moneys necessary to liquidate the three per cent, bonds,
issued in accordance with an " act creating a temporary state loan,"
passed February first, eighteen hundred and fifty, the said surplus so
accumulated, shall, and hereby is appropriated towards the redemp
tion of the bonds issued in accordance with " An act to fund the debt
of the state," passed April twenty-ninth, eighteen hundred and fiftyone, in the same manner as is provided in section one of this act.
Sec. 3. No bonds shall be liquidated under the provisions of this
Bonds above
par value.
act at a value above par value and interest accrued thereon.
CHAPTER CLXIII.
AN ACT to fund the Indebtedness of the State, which has accrued,
or may accrue from April twenty-ninth, eighteen hundred and
fifty-one, to December thirty-first, eighteen hundred and fifty-two,
inclusive, and to provide for the Payment of the three per cent.
Bonds. (1)—[Passed May 1, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Authorises the
Section 1. With a view to fund so much of the debt of the state,
issuing of Btatti
t
bonds for six
as has accrued, and remains unpaid since the twenty-ninth day of
(1) For funding act of 1851, see ante, chap. 161. For supplemental act fund
ing state debt to June, 1853, see next chapter.
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April, A. D., eighteen hundred and fifty-one, and so much as may hundred thouaccrue up to the thirty-first day of December, eighteen hundred and seven per cent,
fifty-two, other than such as by law may be hereafter required to be
paid for especial purposes ; the treasurer of the state of California
shall cause to be prepared, bonds to the amount of six hundred thou
sand dollars, bearing interest at the rate of seven per cent, per annum,
from the date of their issue, payable in the city of New York, or at
the state treasury, at the option of the party or parties to whom it is
issued, on the first day of March, anno domini, eighteen hundred and
seventy. The interest accruing on the said bonds shall be due and
payable on the first day of July and January, of each year. The Jj^\PJ&*]Jre
interest may be made payable either in the city of New York, or at l^^J^*
the oflice of the treasurer of state. Said bonds shall be signed by the signature of
bonds.
governor, and countersigned by the comptroller, and endorsed by the
treasurer of the state, and shall have the seal of the state affixed
thereto.
Sec. 2. Coupons for the interest shall be attached to each bond, so coupons to be
*
u
.... attached to each
that the coupon may be removed without injury or mutilation to the ton,Jsa°d sis™4
bond. Said coupons, consecutively numbered, shall be signed by the treasurer,
treasurer of the state, and it shall be his duty to advertise in one or Notice to be
more newspapers published in New York and San Francisco, where fntere^ww be"
the interest on said bond is made payable, at least twenty days im- pai<L
mediately preceding the day on which the same shall be due, stating
at what office or banking house the said interest will be paid.
Sec. 3. It shall be the duty of the treasurer and comptroller of the Treasurer and
ii
-i n ii
i i i
i comptroller to
state, each to keep a separate record of all such bonds as may be keep separata
issued, showing the number, date and amount. of each bond, and to bonds,
whom the same was issued.
Sec. 4. The treasurer shall pay, out of any moneys in the treasury, Pre-payment.
not otherwise appropriated, any and all expense that may be incurred
in having said bonds prepared. The sum so paid out not to exceed
fifteen hundred dollars.
Sec. 5. From and after the passage of this act, all persons having cfrUtodebted^
any indebtedness of this state, which has been or may be contracted day of April,
.
1861, to 81st day
for civil purposes, since the twenty-ninth day of April, eighteen hun- of Decern,
dred and fifty-one, and up to the thirty-first day of December, eighteen the form of
hundred and fifty-two, inclusive, in the form of warrants drawn by the
comptroller of this state upon the state treasurer, shall, if desired by
the holder, upon the presentation of the same to the treasurer of the
state of California, receive in exchange therefor a bond or bonds of
the state of California, such as are provided for in the first and second
sections of this act : Provided, that the amount so presented shall not Bonds shall not
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be Ions than 8100. be in less sums than one hundred dollars, and Provided, that the said
bonds to be issued, shall not be other than for the sums of one hun
dred, one hundred and fifty, five hundred or one thousand dollars each.
Treasurer shall The treasurer shall endorse on the back of each warrant redeemed by
keep a record
of redeemed
him, the date on which he redeemed the same, from whom received,
warranto.
and also keep a record of the same, giving the number of the warrant,
May be funded, date of the same, time when redeemed, and the amount. And the
and bonds issued
on presentation treasurer of the state shall liquidate none of the aforesaid indebted
to the state
ness of the state, in any other manner than is herein provided, unless
Not to affect
school land bill- otherwise ordered by future enactment : Provided, that none of the
provisions of this act shall be so construed as to prevent the state trea
surer from receiving state warrants or bonds, in payment of'school
lands, as provided by laws now existing, or that hereafter may be
Governor and
comptroller to
examine and
cancel all
warrants.

Provision for a
special tax to be
called
the tax of
u Interest
one thousand
eight hundred
and fifty-two.1'

Applica
>lication
of fund.

Surplus to be
paid into a
ranking fund.
Deficiency of
interest-

Interest of 1852.

Sec. 6. It shall be the duty of the governor and comptroller to
attend, at least once in each month, at the treasurer's office, to examine
all warrants received by the treasurer as aforesaid, and to cause the
same to be registered and cancelled in such a manner as to prevent
them from being re-issued, or put in circulation.
Sec. 7. In addition to the ordinary taxes for general state pur
poses, there shall annually, after the present year, until the principal
and interest of the bonds to be issued under this act shall be fully
provided for, by payment or otherwise, as hereinafter provided, be
levied and collected in the same manner with the ordinary revenues
of the state, as provided for by laws now in force, or which may here
after be enacted, and by the same officers, a special tax for the fund
ed debt of one thousand eight hundred and fifty-two, to be called the
" interest tax of one thousand eight hundred and fifty-two," of ten
cents on each one hundred dollars worth of taxable property, which
tax shall be collected and paid over into the treasury of the state,
in the legal currency of the United States, or in gold dust at the
value for which it may be received in payment of the ordinary taxes
of the state. The fund derived from this tax shall be applied only
to the payment of the interest to accrue upon the bonds herein provid
ed for. Provided, however, that should said fund furnish a surplus
over and above what it requires for the payment of said interest, such
surplus shall be turned over and paid into the sinking fund, herein
provided for, and Provided, further, that if such interest fund is not
sufficient to pay said interest, the balance of said interest shall be
paid out of the " Sinking Fund," provided in the next section. Pro
vided, the interest due for the year one thousand eight hundred and
fifty-two shall be paid out of the sum set aside by section seventeenth
of revenue bill for that purpose.
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Skc. 8. It shall be the duty of the treasurer to set apart a fund state treasurer
to «?t apart a
to be called the " sinking fund," of one thousand eight hundred and fund 40 a^e*
<\
t
i • /» -i i
i
.
.
th« "pinking
fifty-two.
Into this fund shall be paid—First,
any' and all surplus
fu°<i of eighteen
'
r
r hundred
and
of the interest aforesaid. Second, any and all moneys received by fl»y-two."
the state of California from the United States government on account
of the civil fund, after the redemption of the bonds of this state, is- Moneys
sued in accordance with the act ontitled " An act to fund the debt of "^Xggfund.*'
the state," passed April twenty-ninth, eighteen hundred and fifty-one,
save and except the sum of fifty thousand dollars, which shall be re
tained for the payment of claims justly chargeable upon such civil
fund. Third, the proceeds of the sales of all lands that may hereaf
ter be acquired by this state, in her own right, if any shall be sold
except those reserved for school purposes, and the swamp lands, which
may be received after redemption of the bonds issued under act of twen
ty-ninth of April, one thousand eight hundred and fifty-one, herein
before mentioned. Fourth, whatever surplus may remain in the gen
eral treasury, accruing from the sources specified in this act, on the
first day of July, one thousand eight hundred and fifty-three, and on
the first day of July, every year thereafter, not otherwise appropriated
by law. All of said payments to be continued until the sinking fund
shall be sufficient for the payment of the principal and interest of the
bonds aforesaid, or disposed of as herein specified.
Sec. 9. Whenever, upon the first day of July, one thousand eight ^^^^3°'"
hundred and fifty-three, or upon the first day of July in any subse
quent year, there remains a surplus after payment of the interest, as
before provided, of twenty thousand dollars, it shall be the duty of
the treasurer to advertise for the space of one month in two newspa
pers of San Francisco, for sealed proposals for the surrender of bonds
issued in accordance with this act, in such quantity as the holder may
desire, not exceeding the amount to be redeemed. He shall state in
said advertisements, the amount of money that he has on hand for
the purpose of redemption, and he shall accept such proposals, at
rates not exceeding par value, as may redeem at the lowest value
named for the bonds, until the amount of cash on hand for redemp
tion is exhausted. Upon the redemption of the bonds thus provided
for, they shall be cancelled in the manner prescribed in the fourteenth
section of this act for the redemption of the three per cent, bonds.
Sec. 10. Full and particular account and record shall be kept by ''fj°™rb°^*n"
the treasurer, of the condition and business of said " sinking fund," Record of the
'
°
sinking fund.
open at all times to the inspection of the governor and comptroller,
and to any committee appointed by the legislature, or either branch
thereof.
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Pledges the faith Sec. 11. The faith and credit of the state of California is hereby
of the state for
the
of the bonds issued under this act, and the
and redemption
payment of pledged
r ° for the rpayment
*
interest48
interest thereon, and that the provisions and appropriations in this
act made and provided, shall be maintained and applied to the pay
ment of said bonds and interest.
Treasurer to
require bond and Sec. 12. The treasurer of the state, having occasion to employ or
mortgage secu
rity from those trust any person or persons, in or about the business devolved upon
la his emploj. him by the provisions of this act, shall take for his own security, and
for the security of the state, such security by bond and mortgage, or
otherwise as shall be approved by the governor ; which bond and
mortgage so approved by the governor, shall be good and sufficient
in law, and may be prosecuted in the name of the obligee, for his
own use or for the use and benefit of the state of California.
Sec. 13. The treasurer of the state shall transmit to the governor
Treasurer to
transmit an
an
abstract of all his proceedings under this act, with his annual
abstract of all
report, to be by the governor laid before the legislature, and all books
and papers pertaining to the matter provided for in this act, shall at
all t imes be open to the inspection of any party interested, or to any
committee of either branch of the legislature, or a joint committee
of both.
Treasurer to
Sec. 14. The treasurer of the state shall, on or before the thirtieth
publication to the day of May, one thousand eight hundred and fifty-two, give notice
bond-holders of.
,
. .
■ ■ .bonds issued
by publication in one or more newspapers, to the holders or the bonds
under 11 An
act creating a of this state issued under an act entitled " An act creating a tempo
temporary state
rary state loan," passed February first, eighteen hundred and fifty,
requiring said bonds to be presented at the office of the treasurer, on
the first day of January, one thousand eight hundred and fifty-three
for adjudication and redemption. Upon the receipt or presentation
of any such bond or bonds, at or into the office of the treasurer of
state, he shall take account of such bond and hand the same to the
comptroller of state, for adjudication in the usual manner of audit
ing civil claims against the state. The comptroller shall certify, by
endorsement upon the back of each bond, the amount due thereon,
principal, interest, and total ; and such bond, so endorsed, shall be
paid by the treasurer of state on presentation, on or after said first
day of January ; and no interest shall accrue on said bonds after that
Bonds cancelled day, unless previously presented. The bonds redeemed as provided
to be destroyed
by
for in this section, shall be immediately cancelled by the
of state.
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CHAPTER CLXIV.
AN ACT supplementary to "An Act to fund the Indebtedness of the
State, which has accrued, or may accrue, from April twenty-ninth,
one thousand eight hundred and fifty-one, to December thirty-first,
one thousand eight hundred and fifty-two, inclusive, and to pro
vide for the Payment of the Three per cent. Bonds," approved May
first, one thousand eight hundred and fifty-two. (1)—[Passed May
17, 1853.]
The People of the State of California, represented in Seriate and
Assembly, do enact as follows :
Section 1. With a view to fund so much of the civil debt of the warrants issued
.
from January to
state, as has accrued, and remains unpaid since the thirty-first day ot June, 1863,
December, A. D. one thousand eight hundred and fifty-two, and so be funded under
much as may accrue up to tho thirtieth day of June, A.D. one thousand funding act
eight hundred and fifty-three, inclusive, constituting an indebtedness,
drawn
payable
out of the " General
fund," the treasurer of state shall treasurer.
DutlM o's^te
—
r J
_
cause to be prepared a sufficient number of bonds having the same
forms, guarantees and provisions, as the bonds issued under said act
of May first, one thousand eight hundred and fifty-two, payable at
the same time, manner, and with the same rate of interest as is provided
by " An act to fund the indebtedness of the state, which has accrued,
or may accrue, from April twenty-ninth, one thousand eight hundred
and fifty-one, to December thirty-first, one thousand eight hundred
and fifty-two, inclusive, and to provide for the payment of the three
per. cent, bonds," approved May first, one thousand eight hundred
and fifty-two.
Sec. 2. For the purpose of paying the interest, and to provide for Provision for the
the sinking fund of the funded debt, in accordance with the aforesaid interest and
act, approved May first, one thousand eight hundred and fifty-two, 8lnkiDg fUDd'
there shall be levied and collected this present year, and every year
thereafter, until final payment of the bonds issued in accordance with
" An act to fund the indebtedness of the state which has accrued, or
may accrue from April twenty-ninth, one thousand eight hundred and
fifty-one, to December thirty-first, one thousand eight hundred and
fifty-two, inclusive, and to provide for the payment of the three per
cent, bonds," approved May first, one thousand eight hundred and
(1) For funding act of 1832. see chapter 1C3.
78
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Amount of the
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fifty-two ; and in accordance with this act, an additional interest tax
of ten cents on each one hundred dollars of real or personal property
in this state : bat this section shall not be so construed as to allow,
with any existing or subsequent act, the collection of more than
twenty cents in all upon each one hundred dollars, for the purpose of
paying the interest, and providing for a sinking fund for the funded
debt of one thousand eight hundred and fifty-two, and of this act.
Sec. 3. The expenses incurred by the treasurer of state in procur
ing the blank bonds required by this act, shall be paid out of the

CHAPTER CLXV.
AN ACT to prevent the City of San Francisco from selling or in any
other raise disposing of Lots urithin its Corporate Limits.—[Passed
April 1, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
City of San
Francisco not
to dispose of
certain lands
until, etc.
The like.

Section 1. The city of San Francisco shall not have power either
to sell, lease, or in any manner convey any lands situated within the
corporate limits of said city, from and after the passage of this act
until the tenth day of May next, or thereafter.
Sec. 2. No officers of said city, or any one appointed by said city,
before or after the passage of this act, shall have any power to dispose
of said lands except in accordance with the provisions of the first sec
tion of this act, and every sale made by said city, its officers, agents,
or commissioners, contrary to the provisions of this act, shall be null
and void.
CHAPTER CLXVI.
AN ACT concerning Judges of the Plains (Jueces del Carnpo,) and
defining their Duties (1)—[Passed April 25, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :

Judges of the
plains to be
appointed.

Section 1. The court of sessions of each county throughout this
state shall, at its regular term for county business, appoint such a
(1) For act to regulate rodeos, see ante, p. 337.
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number of judges of the plains, for their respective counties, as said
court may deem necessary.
Sec. 2. That the term of office shall be for one year, and said Term of office :
*w '
to attend rodeos.
judges of the plains shall attend all rodeos or gathering of cattle,
whether for the purpose of marking and branding, or for the purpose of
separating cattle, when called upon by any ranchero, farmer, or owner
of stock, that may be made in their respective counties.
Sec. 3. Whenever any dispute arises respecting the ownership, To decide
mark, or brand of any horse, mule, jack, jenny, or horned cattle, it ownership of
shall be the duty of the judges of the plains to decide on such dispute.
Sec. 4. Any party interested in the dispute of the ownership, ^p^nfrom
mark, or brand of any animals as enumerated above, may appeal
from the decision of the judges of the plains to a justice of the peace
of the township where such dispute may arise : Provided, such ap
peal be made within twenty-four hours after the judgment has been
notified to him.
Sec. 5. All persons travelling with cattle, sheep, hogs, horses, or ?eieo™
mules, shall, in case said animals be not of their own mark and brand, cattle, the
be obliged to procure from the person or persons from whom they ob- otheraX°haYe
tain such cattle, or from the justice of the peace residing nearest to owners,
the farm or place where they may obtain the same, a certificate of the
number and kind of such cattle, and the mark and brand which dis
tinguished the same ; and they shall allow such animals to be subject
to the inspection of owners of lands through which they may pass,
and upon arriving at any city, town, or village, shall present them
selves to a judge of the plains, and state the number and kind of
such animals ; and it shall be the duty of the judge of the plains to
examine the band or drove, and accompany them out of the precinct
of such city, town or village.
Sec. 6. That if the number and kind of animals do not agree with when cattle to
the report of the owner or person in charge, and with the certificates
in his possession, the judge of the plains shall detain the band or
drove, and take the owner or person in charge before the nearest ma
gistrate for examination.
Sec. 7. That the judge of the plains shall arrest and take before May arreist
.
,
_ - , . .. . , ...
persona accused
any magistrate any person who may be accused of killing, hiding, or of killing the
■
• 1 V 1 • t A
cattle of other..
otherwise taking away animals belonging to others.
Sec. 8. That should complaint be brought against any judge of the WreUction of
plains for dereliction of duty, the same being sustained, shall be con- dutJ'
sidered as guilty of a misdemeanor, and shall be liable to prosecu
tion for the same.
Sec. 9. The judge of the plains shall receive such compensation compensation.
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for his services as may bo determined by the court of sessions in
their respective counties, not exceeding the sum of five dollars per
day while actually employed, and which shall be paid by the party
in default, or the party requiring his services.
Regulations
Sec. 10. The court of sessions may make such other local regula
respecting.
tions with respect to the duties of the judges of the plains, that they
may deem necessary.
Act, when to
Sec. 11. This act shall take effect from and after the first day of
take effect, etc.
July ; and all laws now in force in this state, having relation to
judges of the plains, are hereby repealed.
CHAPTER CLXVII.
AN ACT toprovidefor the Disposal of the five hundred thousand Acres
of Land granted to this State by Act of Congress.
That the people of the state of California may avail themselves of
the benefits of the eighth section of the Act of Congress approved
fourth April, eighteen hundred andforty-one, Chapter sixteen, en
titled " An Act to appropriate the proceeds of the sales of the Pub
lic Lands and to grant pre-emption Rights ;" the foUmoing provi
sions are hereby enacted :—[Passed May 3, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
The governor to
Section 1. The governor of this state is hereby authorized to is
rants, counter sue land warrants for not less than one hundred and sixty and not
signed by the
comptroller and more than thre e hundred and twenty acres in one warrant, to the
deposited in the
office of the state amount of five hundred thousand acres, which warrants when so
treasurer.
signed and issued by the governor shall be countersigned by the comp
troller and by him be deposited in the office of the treasurer of state
for sale, charging the same to account of the treasurer.
State
authorized to sell Sec. 2. The treasurer of state is hereby authorized, on application
land warrants. to him therefor, to sell said land warrants for two dollars per acre, in
State scrip, war the lawful currency of the United States, in state scrip or comptrol
rants, or three
per cent, bonds ler's warrants drawn upon the general fund, or bonds of the civil
received itt
debt of the state, now due, the interest, if any thereon, to be includ
payment.
ed in the aggregate of such payment, and the said treasurer is re
quired to convert all lawful moneys of the United States, and all
state three per cent, bonds, or comptroller's warrants so received by
him, into bonds of the civil funded debt of the state, bearing seven
per cent, interest per annum, and to keep such bonds as a special de
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posit in his custody, marked " School Fund," to the credit of said
school fund. All interest falling due on said bonds so set apart to ReTcnuc^rcceived
the credit of the school fund shall be semi-annually placed to the constitute the
credit of said school fund. All state three per cent, bonds, or comp
troller's warrants so converted by him into seven per cent, bonds as
above provided, shall be cancelled and destroyed in the manner now
provided by law.
Sec. 3. The parties purchasing such warrants and their assigns Purchase™ of
.
.
i,
warrants to
are hereby authorized in behalf of this state to locate the same upon locate the same,
any vacant and unappropriated lands belonging to the United States
within the state of California subject to such location, but no such
location shall be made unless it be made in conformity to the law of
congress, which law provides that not less than three hundred and
twenty acres shall be located in a body.
Sec. 4. Lands thus located shall be run off by a line north and i^nds must be
.
entered in the
south, and east and west, and shall be sufficiently designated by lines office of the clerk
and distances, corners, or posts as the case may be, and an entry made
thereof in the office of the clerk of the county court of the county in
which such lands shall be located.
Sec. 5. The location made of the lands belonging to the United m*bt °f
° °#
possesion.
States as aforesaid, shall secure to the purchaser the right of posses
sion to the land embraced within said survey until such time as
the government survey shall have been made, after which, said lines
shall be made to conform to the lines of sections, quarter sections,
and fractional sections of said government survey, and in the event
.
that two or more persons shall have made a location on the same sec- Two persons
.
.
n • '«
•
i
i.i
i_ claiming same
tion, quarter section, or fractional section, then, and in that event, the land,
person whose location embraces the largest portion of said section,
quarter section or fractional section, shall be first .entitled to said
location of the same.
Sec. 6. If in the survey to be hereafter made by the general gov- improTcments.
ernment it should so happen that the improvement made by any per
son purchasing and locating lands under this act, shall not compose
the larger part of the first survey, then, and in that case, the party
may, if they prefer it, retain that portion which has upon it their
buildings and improvements, although it be the smaller portion of said
section, quarter section, or fractional section : Provided, nothing Appropriated
herein contained shall authorize such location upon any lands hereto- lBnd" ™ceptod"
fore granted by this state, or by the general government, or on lands
at the time of such survey and location, actually occupied and im
proved by actual settlers, unless such location be made by the owner
of such improvements, not to exceed six hundred and forty acres
73»
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Mexican »r
by any one person : Provided, also, that nothing herein
Spanish grants.
.
.
.
.
tained shall prejudice the ownership or possession of any lands at the
time of said survey and location held or claimed under grants from
Occnpants to the Mexican or Spanish governments, and, Provided, moreover, that
preference.
at the time of making such location the first settler, or owner of any
improvements situated on the tract proposed to be located shall in all
cases have the preference.
Errors
Sec. 7. In the event
under inthislocating
act
_ that anyrf location of lands be made under and
may be remedied, by the provisions of this act, upon lands supposed to belong to the
United States, which should prove to be land not the property of the
United States, then and in that case the party owning such land war
rant or warrants, may float the same upon any other public lands in
the state of California : Provided, the float and the reasons therefor
be made a matter of record at the time in the office where the original
location was recorded.
Comptroller*
^EC- ^' ^ne comptroller shall keep an accurate account of the quan
tity of land thus disposed of in accordance with the provisions of the
foregoing sections, and the amounts received by the treasurer, charging
Revenue to form the several sums thus received to the treasurer, which sum or sums
a general fond,
gej a8j,je for a generai fund to meet the liabilities of the state.
The
interest
gEC> 9. The interest upon
appropriated
r the sum thus realized by
* the sale of the
for the support five hundred thousand acres of land granted to this state by act
of congress, shall be and the same is hereby set apart as a permanent
fund for the support of schools in accordance with the constitution of
.
the state of California.
Surveys to be
Sec. 10. Lands located under the provisions of this act, shall be
made by county
**
surveyors
surveyed by the county surveyor in each county where the location is
made, who shall give a certificate setting forth the bounds and the
number of acres contained in such survey, and shall receive for
his services such fees as are now or may hereafter be provided by
law. (1)
The clerk of the
Sec. 11. The clerk of the county court shall make a record of all
.shall make a
certificates of land located under the provisions of this act, which
may have been run off by the proper officer, and shall be entitled
to receive from the owner of such location three dollars for such
service.
Duties
of
county
Sec. 12. The county' surveyor
counties of this
surveyors and
* of the respective
r
fines for neglect state at the end ol every three months from the taking effect of this
act, shall make out and forward to the office of the surveyor general
of the state, without fee for the same, a duplicate copy of each plat
(1) For act concerning county surveyors, see ante, p. 130.
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or survey and certificate of the location of any land warrant made
under the provisions of this act, in their respective counties, and for
failure so to do shall be liable to a fine of not less than five hundred
or more than five thousand dollars, recoverable before any court of
competent jurisdiction on the complaint of any person or persons in
interest. (1)
Sec. 13. The interest to be credited to the school fund on all Int^»' J? *•
credited to the
moneys
of this seven
Kho°l per
fondcent.
a'
* received into the state treasuryJ under the provisions
r
act, shall be calculated at the rate of seven per centum per annum, mnum.
until the legislature shall otherwise direct.
Sec. 14. So soon as the lands which may be located under and by The governor to
issue patent*.
virtue of the provisions of this act, shall have been surveyed by the
United States and such locations are made to conform thereto, the
governor of this state shall cause patents to be issued in such manner
and form as the legislature may hereafter direct.
Sec. 15. No person
shall
personmore
shall
1
t be rpermitted to purchase, under this act, No
purchase
warrants for more than six hundred and forty acres, and shall before than 640 acres,
purchasing one of said warrants deposit with the comptroller an affi- Affld*Tlt
davit setting forth that he wants said lands for the purpose of making
a permanent settlement thereon.
,
Sec. 16. It shall not be lawful to locate any of said warrants SST^22LSt?^n
upon the land within the limits of any town now surveyed or laid ™^Snftiw,tbIn
off.
Sec. 17. This act to take effect and be in force from and after the Commencement
of act.
first day of June, one thousand eight hundred and fifty-two.

CHAPTER CLXVIII.
AN ACT providing a Fund for the use of a State Library. (2)—
[Passed May 1, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. That each and every officer of this state, civil and mili- commissions to
.
.
. . be paid for.
tary, commissioned by the governor, shall, on receipt ofhis commission,
before entering on the duties of his office, pay to the secretary of state,
(1) For act concerning connty surveyors, see ante, p. 130.
(2) For act concerning state librarian, sec ante, p. 132. For supplemental
act, see next chapter.
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the sum of five dollars ; the secretary of state shall exhibit an account
of, and pay to the treasurer at the end of each quarter, the moneys
collected under this act, and the same shall be reserved, set apart, and
appropriated as a state library fund.
Each member of
the legislature to Sec. 2. The comptroller, in settling the accounts of members of the
pay 86,00.
legislature, of the present and all subsequent sessions, shall reserve
from the pay of each member, the sum of five dollars, the amount
thereof he shall certify to the treasurer, whereupon the treasurer shall
transfer the same to the state library fund.
Directors of state Sec. 3. The governor, treasurer, comptroller, president of the sen
library and their
duties.
ate, and speaker of the assembly, shall constitute a board of directors
for the state library. They shall have power to draw from the trea
sury at any time, all moneys therein belonging to the state library
Disposition of fund, and to expend the same in the purchase of suitable furniture,
library fund.
books, maps and charts for the state library, purchasing first such
books on the science of government, on philosophy, and on history, as
they shall think best suited to the wants of the legislature.
Rules and
Sec. 4. The directors of the state library shall, from time to time,
regulations of
state library.
establish all needful rules for the government, safe keeping, and judi
cious use of the furniture, books, maps and charts thereof, but they
shall not permit any person other than themselves, and the members
of the legislature to remove from the library, any book, map or chart
thereto belonging.
Contributions to Sec. 5. All books, maps and- charts, received from the general
be placed in the
library.
government, received in exchange from other states, or received from
foreign nations, or donated to the state, by any person or corporation,
shall be placed in the state library, and shall be carefully preserved
by the librarian.
Librarian and
Sec. 6. The secretary of state shall be librarian, and shall be re
his duties.
sponsible for the safe keeping of all the property of the state library.
He shall cause all the books, maps and charts thereof to be impressed
with the proper stamp or seal, after the same shall have been pro
cured by the directors aforesaid, whereby they shall be known as the
property of the state library. He shall, at all times, keep, in a con
venient place in the library, a catalogue of the books of the same for
Annual report. convenient reference. He shall annually, on the first Monday of
January, report to the governor the true condition of the library,
and recommend such additions thereto, and improvements therein, as
he may think best, for the interest of the same. Appended to his re
port shall be a list of all officers appointed by the governor in the past
List of
appointments.
year, who have not paid to him the sum provided for by the first sec
Delinquents.
tion of this act.
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CHAPTER CLXIX.
AN ACT supplemental to an Act entitled " An Act providing a Fund
for the use of a State Library" passed May first, one thousand
eight hundred and fifty-two. (1)—[Passed May 11, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. All fees of whatever character, collected in the office of ah fees collected
by secretary of
the secretary of state, shall constitute a portion of the library fund, ''^[on^'^11
and be paid over into the treasury, under the same rules and con- library fund,
ditions as now exist in reference to fees upon commissioners under the
act to which this is supplemental.
Sec. 2. The fees chargeable on each commission shall hereafter be
on
commissions.
five dollars, to be collected by the secretary of state previous to the To be paid
_
,
. .
prerious to
issuance of the commission.
issuance thereof.
CHAPTER CLXX.
AN ACT concerning the Salaries of Officers and Pay of the Members
of the Legislature. (2)—[Passed May 11, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. There shall be paid in the manner provided by law, to Salaries of state
the several officers and persons mentioned in this section, the follow
ing amount of salaries per annum. To the governor, ten thousand 1
dollars. To the secretary of state, three thousand and five hundred g^*"7 of
dollars. To the treasurer of state, four thousand and five hundred j££anT of
dollars. To the comptroller of state, four thousand and five hundred Comptroller,
dollars. To the attorney general, two thousand dollars. To the sur- g^™.^86116™1,
veyor general, two thousand dollars. To the superintendent of publio hSJJ™^ pnblie
instruction, four thousand and five hundred dollars. To each of the instruction.
'
Judges of the
judges of the supreme court, eight thousand dollars. To the superin- g^^™*,™"^;.
tendent of public buildings, four thousand dollars. To each of the buildings,
district judges of the fifth, sixth, seventh, eighth, ninth, tenth and w«wct judges,
eleventh judicial districts, six thousand dollars. The judge of the
(1 ) See preceding chapter.
(2) For time of payment, Bee next chapter.
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fourth judicial district shall receive a salary of seven thousand and
fire hundred dollars. To each of the district judges in the first and
second judicial districts, three thousand dollars. To the district judge
of the third judicial district, four thousand dollars. To each of the
District
district attorneys in this state, there shall be paid such salary, payable
attorneys.
in all cases out of the funds of the county treasury, as may be allow
Board of super ed by the court of sessions, or by the board of supervisors in those
visors or court
of sessions to
counties in which such board has replaced the court of sessions : Pro
regulate salary.
vided, such salary may be changed by such court, or board of super
Clerk to state visors, from year to year, as may be deemed advisable. To a clerk
officers.
for the secretary of state, comptroller and treasurer, two thousand and
Governor's pri five hundred dollars each, and governor's private secretary, eighteen
vate secretary.
hundred dollars.
Salary of lieut.
Sec. 2. The lieutenant governor and speaker of the house of as
governor and
speaker of the sembly shall receive sixteen dollars per day during the session of the
bouse.
Mileage
legislature, and the same mileage that is allowed members of the
legislature.
Pay of members]
ofthe legislature. Sec. 3. Members of the legislature shall receive twelve dollars
per diem during the session, and eight dollars for every twenty
Mileage.
miles travel by the nearest mail route from their residence to the
place of holding the session of the legislature, and in returning there
from.
Sec. 4. The secretary of the senate, and clerk of the assembly,
Clerks of legis
lature to report at the close of each session, shall certify to the comptroller of
absentees.
state, the number of days each member has been absent from the
seat of government, without leave, during the session, which num
Deductions.
ber of days shall be deducted from the per diem allowance of such
members.
Former acts
Sec. 5. The act entitled " An act concerning the salaries of offi
cers," passed March fifth, eighteen hundred and fifty, and also the
"Act defining the compensation of clerks employed by the secretary,
comptroller and treasurer of state," passed April fourth, eighteen
hundred and fifty, and also " An act concerning the salaries
of officers and pay of members of the legislature," passed
May first, eighteen hundred and fifty-one, be and are hereby
repealed.
Salaries of
Sec. 6. This act shall take effect from and after its passage : Pro
superintendents
of public instruc vided, the superintendent of public instruction, and superintendent of
tion and public
public buildings shall receive the salary herein provided for, from the
buildings.
beginning of their term of office.
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CHAPTER CLXXI.
AN ACT prescribing the Time of Payment of the Salaries of the
Officers of State—[Passed April 1, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The comptroller of state is hereby required to audit, Salaries of state
n
.
officers payable
and the treasurer of state to pay, monthly, the annual salaries of monthly,
the governor, and the several officers of state, and their clerks, the
proportionate amount which shall be due and payable on the last day
of each month, in every year.
Sec. 2. The supreme and district judges of this state shall be inclu
ded in and receive the benefits of the provisions of this act. (1)
Sec. 3. This act shall take effect from and after its passage.
or the act.
CHAPTER CLXXIL
AN ACT to authorize the Treasurer of State to make Special
Deposits. (2)—[Passed May 4, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
Section 1. Whenever the state treasurer may from any cause Special depo»it»
whatever deem it necessary and proper for the security and safe
keeping of the public funds, he shall have power and is hereby au
thorized to make special deposits thereof with such banking house or
houses in the city of San Francisco as he may deem secure : Provi
ded, however, that no authority is hereby conferred on the treasurer
to make any payment whatever for the keeping of the funds so de.
posited ; and, Provided nothing herein shall be so construed as to
affect or impair the tenor or obligation of the treasurer on his official
bond.
(1) Amendment inserted from Stat. 1852, page 49.
(2) For state treasurer, see ante, p. 75.
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CHAPTER CLXXIII.
AN ACT to create a Board of Supervisors for the Counties of this
State, and to define their Duties and Powers. (1)—[Passed May 3,
1852.]
The People of the State of California, represented
Assembly, do enact as follows :

Senate and

Section 1. There shall be, in each county in this state, except the
counties of San Joaquin, Butte, Trinity, Santa Barbara, Nevada,
Yuba, Solano, Mariposa, Sutter, Placer, Shasta, Siskiyou, Klamath,
and Sierra, a board of supervisors to consist of five members except
in the county of Napa, where the board shall consist of three mem
bers, to be elected as hereinafter prescribed : Provided, that no justice
of the peace, clerk, sheriff, or other county officer, shall be eligible to
the office of supervisor.
Time of election.
Sec. 2. Said supervisors, who shall be qualified electors of their
respective counties, shall be elected at the next general election, and
at the general election of every subsequent year, by the qualified
voters of their respective counties, and shall hold office for the term
of one year from the period of their election, or until their successors
shall be qualified : Provided, that in the counties of Sonoma, Santa
Clara, Los Angeles, Contra Costa, Sacramento, El Dorado, Santa
Cruz, and Tuolumne, a board of supervisors shall be elected on the
second Monday of June next, who shall continue in office until their
successors are qualified.
Sec. 3. The board of supervisors shall meet at the county seat of
Board required
to I
their respective counties on the first Monday of the ensuing month
after their election, and the first Monday of each third month there
after ; and also on the second Monday after each general election,
and oftener, if in their judgment the affairs of the county require it!
and their proceedings shall be public.
Sec. 4. They shall elect one of their number as chairman of the
Election of
chairman and board. The clerk of said board shall keep a full and complete record
duty of clerk.
of all the proceedings transacted by them while sitting or otherwise;
and all their proceedings shall be entered in the journals, and the vote
of each member shall be recorded on every question where there is »
division.
required to elect.

( 1 ) This act is repealed so far as it relates to the counties of Colnji, Cal«ra*5>
Sacramento, and £1 Dorado. See three succeeding chapters.
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Sec. 5. The clerk shall receive a reasonable compensation
for his Hi»
eompenr
Ration.
services, to be fixed by the board of supervisors, in no case to exceed
five hundred dollars a year.
Sec. 6. The books, records, and accounts of the board shall be Bo°k»
accounts of the
kept in the office of the county clerk, and shall at all times be open, board open to
,,. .
.
inspection.
free of charge, to public'inspection.
Sec. 7. The board of supervisors shall have power, with the con- Powers, duties,
.
*
and responaibilsent of a majority of all its members, to make such orders concern- nies of board of
i
o i
i
i«5
supervisors.
mg the property of the county as they may deem expedient, and to
sell and otherwise dispose of the same, appropriating the proceeds
thereof to the use of the county ; to audit the accounts of all officers
having the management, collection, or disbursements of any moneys
belonging to the counties ; to examine, settle, and allow all accounts
chargeable against the county ; to have the management and control
of all public roads, ferries, highways, bridges, and the opening of new
roads, and to make all necessary orders concerning the same; to
establish townships and election districts, and to alter or modify the
same ; to appoint judges and inspectors of elections ; to purchase or
receive any property necessary for the use of the county; to erect or
lease a court h mse, jail, and such other public buildings and im
provements, as may bo necessary for the use of the county ; to take
care of and provide for the indigent, sick, and insane in counties
where there is no public hospital ; to levy and collect an annual tax,
not to exceed one-half of one per cent, on the valuation of all pro
perty, real and personal, in the county, for the payment of the debts
of the county; to ascertain and determine with a jury, or by consent
of parties without a jury, the just compensation to be made to the
owners of private property taken for public use ; to sue and defend
on behalf of the county ; and to perform all such acts, as may be
necessary to the discharge of the duties imposed upon them by law.
Sec. 8. The board of supervisors shall also act as a board of can- Board of
oanrassecs.
vassers, and declare the election returns, and during the vacation of
the board, if necessary, the county judge shall be authorized to ap
point precincts, and officers of election, in manner as provided for by
law: Provided, that the returns of the election for supervisors shall
be canvassed and declared by the county judge, county clerk, and
sheriff, acting as a board.
Sec. 9. The board of supervisors shall require from the county Board o«
treasurer, and other officers charged with the collection of any reve- Their duties,
nue, or moneys belonging to the county, a quarterly report of all
collections and disbursements made by them. The board of supervi
sors shall see that the county treasurer, and other officers as afore74
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said, faithfully perform all their duties with regard to the revenue,
money, and property of the county, and shall have power to prose
cute them for any and all delinquencies, or neglect in the discharge
of their duties while in office, and shall, from time to time, when act
ing as a board, examine the books and vouchers of the county trea
surer, sheriff, assessor and all other officers engaged in the collection
or disbursement of the moneys of the county.
Report of county Sec. 10. The board of supervisors within the different counties,
asg&ssor.
shall cause the state and county taxes to be levied upon the valuation
made by the county assessors; and it is made the duty of the respec
tive assessors of each county to furnish the board of supervisors a
certified copy of the assessment made by them, of all taxable pro
perty within the county, on or before the first Monday in July, annu
ally, for which they shall receive such compensation as the board
may deem just.
fuperriore
^EC^ne Doard of supervisors shall, within sixty days after
they enter upon the discharge of their duties, ascertain the amount of
the then' existing debt of the county, and the amount and condition of
all property belonging to the county.
Board ofappeai». gEC< 12. The board of supervisors shall constitute a board of ap
peals for the equalization of taxes, and for that purpose they shall
meet on the first Monday in July, annually, and continue in session
for such time as they may deem necessary to transact the business of
the county.
Debts ana
Sec. 13. The board of supervisors shall have no power to contract
any debts or liabilities, which, in the aggregate, shall exceed the es
timated annual revenue of the county, for county purposes.
u d«*of boart. Sjsc- 14- Tne c°unt,y clerk shall, ex-officio, be the clerk of the board
of supervisors, and perform the duties enjoined by this act.
Compensation of Sec. 15. Each member of the board of supervisors shall be entisupcrvisors.
,
tied to receive for his services, for each day's necessary attendance on
the business of the county, the sum of five dollars per day, and twen
ty-five cents per mile, in going to the county seat from his residence ;
and no member shall be interested in any contract for the county. (1)
Jurisdiction of
Sec. 16. From and after the election of a board of supervisors in
scMtoMrepeaiod. any county, as herein provided for, the court of sessions shall cease
to exercise any of the powers, or jurisdiction, given to the board of
supervisors in this act.
Sec. 17. The board of supervisors shall have no power or author(1) For act concerning pay of supervisors of county of San Francisco, see
chap. 177.
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lty to allow any account for office rent, or clerk hire, for any justice Expenses of
of the peace, or other town, county, or state officer, unless specially supervisors,
directed so to do by law.
Sec. 18. The provisions of "An act to create a board of supervi- conflicting acts,
sors for the county of San Francisco, and define their duties," passed
April twenty-ninth, one thousand eight hundred and fifty-one, so far
as they conflict with, or are restricted by, the provisions of this act,
shall be and continue in force, the same as if this act had not been
passed ; but where the provisions of this act are cumulative to those
of the first act aforesaid, they shall also apply to the county of San
Francisco.
Sec. 19. That this act shall not apply to those counties in which conflicting laws
there are, or hereafter may be, boards of supervisors created by es
pecial act, except as especially provided for in this act.
CHAPTER CLXXIV.
AN ACT to abolish the Board of Supervisors in the Counties of Cala
veras, Sacramento and Colusi. (1)—[Passed May 11, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The act entitled "An act to create a board of super- Board of
visors for the counties of this state, and to define their duties and thrcmlnSs of
powers," be, and the same is hereby repealed, so far as the provisions Sacramento and
of said act extend to the counties of Calaveras, Sacramento and ColuBi' abollehcl3
Colusi.
CHAPTER CLXXV.
AN ACT supplementary to an Act entitled " An Act to abolish the
Board of Supervisors in the Counties of Calaveras, Sacramento and
Colusi," passed May eleventh, one thousand eight hundred and fiftythree. (2)—[Passed May 17, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The courts of sessions of the counties of Calaveras, Sa- cArnsof
ii, -it
i»
sessions of
cramento and Colusi, are hereby authorized and required to perform caiayeias,
(1) For supplementary act, see next chapter.
(2) See preceding chapter.
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Sacramento and any and all duties : and are hereby vested with the same powers and
Colusi counties
"*
»
1
«.
•
vested with
responsibilities that were conferred on the boards of supervisors of
certain powers.
.
.
.
n
. . , t
their respective counties, under an act entitled " An act to create a
board of supervisors for the counties of this state, and to define their
duties and powers," passed May third, one thousand eight hundred
and fifty-two.
Books, papers,
Sec. 2. The boards of supervisors of the counties of Calaveras,
supervisors to be Sacramento and Colusi, are hereby required to place in the hands of
courts of
the court of sessions of their respective counties, all books, papers,
etc., they may have in their hands, or under their control, belonging
to their respective counties, so soon as a certified copy of this act
shall be presented to them.
Secretary of
Sec. 3. The secretary of state is hereby required to transmit a cerstate to transmit
.ni
/» i
•i j
copies of this act. tified copy of this act, and also a certified copy of the act entitled
" An act to abolish the boards of supervisors in the counties of Cala
veras, Sacramento and Colusi, to the court of sessions of each of the
said counties."
CHAPTER CLXXVI.
AN ACT to abolish the Board of Supervisors in the County of
El Dorado. (1)—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Supervisor act
Section 1. That " An act to create a board of supervisors for the
it appneTtoia" counties of this state and to define their duties and powers," approved
Dorado^county jjay ftfa^ eighteen hundred and fifty-two, be and the same is hereby
repealed so for as the provisions of said act extend to the county of
El Dorado.
Duties, powers,
sEC. 2. The duties and powers devolving upon the board of superetc., transferred
*
,1
« 3
1
to court of
visors, by the provisions of said act are hereby transferred to the
sessions.
' .
„.,
n tii -n s
court of sessions of said county of El Dorado.
(1) For act concerning board of supervisors, see ante, chapter 173.
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CHAPTER CLXXVII
■r
AN ACT to limit the Compensation of the Board of Supervisors
of the County of San Francisco. (1)—[Passed May 17, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Each member of the board of supervisors of the county perdimot
of San Francisco, shall be entitled to receive for his services, for each board of
day's necessary attendance on the business of the county, the sum of ■uPen'1»or"three dollars, and twenty-five cents per mile in going to the county MUeage.
seat from his residence : Provided, such per diem allowance and mile
age for any one year shall not exceed in the aggregate to any member compensation
of such board, from within the limits of the city of San Francisco, v"jalthe sum of two hundred dollars ; and to any member from without
the limits of said city, the sum of three hundred dollars.
Sec. 2. All acts, and parts of acts, so far as they conflict with the Former act«
above section, are hereby repealed.
repealed.

CHAPTER CLXXVIIL
AN ACT to authorize Married Women to transact Business in their
own Name as Sole Traders.—[Passed April 12, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Married women shall have the right to carry on and May transact
...
i
.
i
tt •
it buisneas onthei
transact business under their own name, ana on their own account, by own Acount.
complying with the regulations prescribed in this act.
Sec. 2. Any married woman residing within this state, desirous to Manner of
avail herself of the benefit of this act, shall make a declaration be- Dw^tfon .
fore a notary public, or other person authorized to take acknowledg
ments of deeds, that she intends to carry on business in her own
name, and on her own account, specifically setting forth in her decla
ration the nature of the business, trade, profession or art, and from
that date she shall be individually responsible in her own name for all
debts, contracted by her on account of her said trade, business, pro
fession or art. Said declaration shall be recorded in the office of the To be recorded.
( 1 ) For act concerning board of supervisors, see ante, chapter 173.
74*
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county recorder, in the county where said business, trade, profession
or art is to be carried on or practised, and also to be advertised in
Publication.
some public newspaper of general circulation in said county, for three
successive weeks, and if any newspaper be published in said county,
said publication shall be made in the paper so published in said
county.
Privileges under
Sec. 3. After the declaration has been duly made and recorded, as .
the act.
.
.
provided in the second section of this act, the person so making her
declaration as aforesaid, shall be entitled to carry on said business,
trade, profession or art, in her own name, and the property, revenue,
moneys and debts, and credits so invested, shall belong exclusively to
Not liable for sa;d married woman, and shall not be liable for any of the debts of
husband » debts.
*
»
her husband, and said married woman shall be allowed all the privi
leges and be liable to all the legal processes now or hereafter provided
by law against debtors and creditors,
shall maintain
Sec. 4. Any married woman availing herself of the benefit of this
children.
__ _
.,,/»,
act, shall be responsible for the maintenance of her children.
Capital invested. Sec. 5. No married woman shall commence or carry on business on
her own account under the provisions of this act, when the amount
originally invested in said business is more than five thousand dollars,
unless the declaration provided for in section second, contain also a
statement, under oath, that the surplus of money above five thousand
dollars, invested in said business, did not come from any funds belong
ing to her husband.
Husband not
Sec. 6. The husband of the wife availing herself of the benefit of
this act, shall not be responsible for any debts contracted by her in
the course of the said business, without the special consent of her hus
band, given in writing, nor shall his separate property be taken on
execution for any debts contracted by her.
commencement
Sec. 7. This act shall take effect and be in force from and after its
of this act.
passage.
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CHAPTER CLXXIX.
AN ACT to establish a System of Common Schools.—[Passed May
3, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
ARTICLE L
OFFICERS.
Section 1. The governor, the superintendent of public instruction, ^™^tl'^
and the surveyor general of the state, shall constitute, and are here
by constituted, a board of education. The governor shall be the pre
sident, and the superintendent of public instruction shall be the
secretary of the said board.
Sec. 2. In each of the towns, cities and villages in this state, commissioners
except as otherwise provided by this act, there shall be three com
missioners of common schools, who shall be annually elected at the
general election, and in the same manner as justices of the peace.
Sec. 3. The three commissioners of common schools, mentioned in
the last preceding section, alone, or any two of them, in conjunction
with the county superintendent of common schools, or a justice of
the peace of the town, city or village, shall constitute a board of
commissioners of common schools for such town, city or village, as
the case may be.
Sec. 4. A constable in each town, city and village, duly elected ^j™^00 Khooi
and qualified as such, to be selected and designated by the board of
commissioners of common schools for such town, city or village, shall
be the common school marshal therein, to take the census of the
children residing within his precinct.
Sec. 5. The said board of education shall have a common seal, an Duties of board
impression and description whereof shall be deposited by the secre
tary of the board in the office of the secretary of state, and in the
state treasurer's office, and in January of each year shall repo rt its f^}/^"' t0
doings to the legislature.
Sec. 6. All school moneys
&h°o\
moners
J due each county* in the state shall be and
distribution
paid over by the state treasurer on the first day of January of each thereof,
year, by order of the state board of education, upon the warrants of
the superintendent of public instruction, under the common seal of
the said board of education, to the county treasurers ; and such war
rants, duly endorsed by the county treasurers, shall be the only valid
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vouchers in the hands of the state treasurer for the disbursement of
the said common school moneys.
Warrants
Sec. 7. Comptroller's warrants, drawn upon the general fund and
received for
school lands
to draw interest. paid into the state treasury for school lands, shall draw the same rate
of interest and be entitled to all the preferences of civil bonds ; and
the state treasurer, on receiving any such warrants, shall endorse
upon the same, " common school fund," with the date of their recep
tion, and subscribe thereto his official signature, and no portion of
said securities shall be sold or exchanged for other securities except
by special act of the legislature.
Treasurer to"
Sec. 8. The state treasurer shall keep a separate and distinct
keep separate
record of the
account of the common school fund and of the interest and income
school fund.
thereof, together with such moneys as shall be raised by state tax or
special appropriation for the support of common schools ; and no por
Common school tion of the common school fund, nor of the interest or income thereof,
fund to remain
inviolate except nor of the moneys raised by state tax or specially appropriated for
as provided by
the support of common schools, shall be diverted to any other object
law.
or purpose.
State treasurer
Sec. 9. The state treasurer shall, on or before the first day of
to report to
board ofeduca December of each year, report to the board of education, who shall
tion the condi
tion and amount
of school fund. embody the same in their annual report to tbe legislature, a statement
of the state securities belonging to the common school fund, together
with a particular statement of the moneys in the treasury accruing
from the interest or income of the common school fund, or from state
taxes, or appropriations for the support of common schools.
County assessor
Sec. 10. The county assessor of each and every county in the state
to be superin
tendent of
shall
be, and he is hereby constituted the superintendent of common
common schools.
schools within and for his county.
In case of failure Sec. 11. In all cases of failure on the part of the people to elect
to elect school
commissioners commissioners, as hereinbefore provided, the county superintendent
the county
superintendent shall have authority to appoint the same.
to appoint.
County officers
Sec. 12. The county Creasurers, superintendents, marshals, and
under this act
to receive such commissioners of common schools, within the several counties, shall
compensation
as court of
respectively receive, for their official services under this act, such com
direct.
pensation as shall be allowed by the court of sessions or board of
supervisors, which Bhall be audited and paid in the same manner as
other county salaries and expenses are audited and paid. (1)
(I) Sections 5 to 12, both inclusive, are inserted from Stat. 1853, page 230.
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ARTICLE II.
SCHOOL YEAR.
Section 1. The common school year shall commence on the first day School year,
of November, and end on the last day of October.
ARTICLE III.
DUTIES AND POWERS OF OFFICERS.
Section 1. The marshals designated and selected by the boards of Duties of
.
marshal.
commissioners under the provisions of this act, for the respective
towns, cities and villages, shall, in the month of October, annually,
take a specific census of all the children within their respective pre- census of
cincts, between the ages of four and eighteen years, specifying the chudrennames of the children, of the parents or guardians of such children,
and the town, city, village, and school district, within which they re
side, and make full report thereof, in writing, under oath, to the county
superintendent of common schools, and deliver a true copy thereof to
the boards of commissioners in and for their respective towns, cities
or villages, by the tenth day of November next thereafter.
Sec. 2. The boards of commissioners of common schools of the seve- Board of
,
i ii
i ii i
commissioners,
ral towns, cities and villages, shall have power, and it shall be their their duties,
duty, within their respective jurisdictions :
1st. To select and designate, by writing, under their hands, one of Scloct mar8bal
the constables within their respective jurisdictions, to be the common
school marshal to take the census of the children.
2d. To constitute and define, and from time to time to alter the Location of
district.
boundaries of common school districts, and fix the location of school school houses,
houses, in accordance with the expressed wishes of a majority of the
qualified electors within such boundaries ; but in case a majority of
such voters shall not agree therein, then, and in that case, the said
board of commissioners shall, in their discretion, constitute such com
mon school district, define the boundaries thereof, and fix the location
of school houses according to their own best judgment, and make de
finite reports thereof in writing, under their hands, to the county
superintendent, within ten days thereafter.
3d. To receive the common school money from the county treasurer, County commisr ,
ti.
i sioners to receive
and disburse the same for the support of common schools in accord- and disburse
• ii
..i
i
■•
£ii*
i\
school moneys.
ance with the principles and provisions ot this act. (1)
4th. To superintend the erection and repairs of all school houses General
supervision.
(1) Amendment inserted from Stat. 1853, page 231.
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in the several common school districts, or appoint a building commit
tee in such districts respectively, for that purpose, who shall be subject
to the instruction and supervision of such board of commissioners of
common schools ; to distribute the blank forms, laws and instructions
received by them from the county superintendent to the common
school marshals and teachers, who shall be by the provisions of this
act entitled to receive the same.
Meetings.
5th. To hold meetings so often as they shall deem necessary for the
examination of persons proposing to become common school teachers
Certificate?.
under the provisions of this act ; and to grant certificates of approba
tion and recommendation to such as they shall find, on a rigid and
thorough examination and investigation, to be persons of good moral
character, of sufficient learning and ability for teaching, having a
special regard to their ability to impart knowledge—and to no others
—and to revoke any such certificate at pleasure. All such certificates
shall remain in force during one year from and after their respective
dates, unless sooner revoked, and no longer; and any certificate,
otherwise granted, shall be void.
Teachers'
6th. To employ and fix the salaries and terms of service of the
common school teachers.
May expel popiis. 7th. To suspend or expel from any such common school, with the
advice of the teacher, any pupil who will not submit to the reasonable
and ordinary rules of order and discipline therein.
Board of visitors. 8th. To apportion the common schools among the members of the
board, in such manner that at least one of the said commissioners shall
visit and ascertain the character, progress and prospects of each school,
and report the same to the full board, once a quarter.
General
9th. To carry out and execute their powers and duties, as conferred
and imposed by this act, in accordance with the instructions of the
state board of education, and in manner and in form as shall be pre
scribed by the superintendent of public instruction.
10th. To make and keep a record -of all their official acts and
Records and
decisions, and a strict and particular account of all bills audited and
certified to the county superintendent ; said record and account, to
gether with the vouchers relating thereto, shall be subject, at all
times, to the inspection and examination of the state superintendent
of public instruction, or the county superintendent of common
schools.
To report to
11th. To report to the superintendent of public instruction, and
superintendent
of
public
instrac^
of common schools,1 of their respective
tion a statement tne countyJ superintendent
r
r
°f the condition counties, on or before the fifteenth day of November, annually, the
of their district.
'
»
.
.
amount of all expenditures on account of schools in their respective
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precincts during the previous school year, ending on the last of Oc
tober, and the manner in which the same shall have been expended,
specifying what portion and amount thereof has been expended for
the services of legally qualified teachers. The amounts which during
that time shall have been raised in the several common school districts,
by subscription or otherwise, and allowed to such qualified teachers,
as salary or compensation, the names of the teachers employed, the
time of service, and the salaries paid to each ; the number of pupils
taught, and the average attendance and progress of the pupils in
each school, organized and taught under the provisions of this act,
and such other statistics as shall be required by the superintendent
of public instruction. (1)
12th. And, at the close of their official term, to deliver over Transfer of
books, etc.
their book of records, and all papers, books, blanks, and documents
in their hands, as such commissioners, to their successors in office,
and take their receipt for the same, which receipt shall be filed with
the county superintendent.
Sec. 3. The county superintendent of common schools in and juj^ntendenu
for each county, shall have power, in accordance with the prin- ^1"e0ral'nd
ciples and provisions of this act, and the instructions of the state
board of education, and of the superintendent of public instruc
tion :
1. To exercise a general supervision over the interests of common 0enei.al
schools in his county, and to give to the commissioners of common ™po"i»ion.
schools, the common school marshals, and common school teachers,
such aid and counsel as may be important to the prosperity of the
schools.
2. To distribute promptly to the commissioners of common schools, Distribute
_ .
.
reports, etc
such blank reports, forms, laws and instructions as shall be deposited
in his office by the superintendent of public instruction—for the use
of the commissioners, teachers and marshals, and any other officers
■within the several counties entitled to the same.
.
3. To draw his warrants on the county treasurer in favor of, and ZlrrvuL
deliver the same to, the person holding accounts audited and certified
by the boards of commissioners of common schools, under the pro
visions of this act : Provided, that no such warrant shall be drawn
until full and correct returns shall have been made to him by said
board of commissioners.
4. To appoint, upon the passage of this act, three qualified To appojnt
electors of each town, city and village, within his county, (unless commlMion«9
(1) Amendment inserted from Stat. 1853, p. 231.
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otherwise provided by law), to be commissioners of common schools
therein, until the next general election, who shall exercise all the
Their powers
powers, and perform all the duties, hereinbefore conferred and im
and duties.
posed upon commissioners of common schools, until superseded by an
election, and from time.to time to fill, by such appointment, any va
cancy which shall occur in any board of commissioners of common
schools, until a new election.
Record of offices
5. To keep on file in his office the reports of the common school
and documents.
marshals and of the commissioners of common schools, received by
him, and to record the material parts thereof, together with all his
official acts as such county superintendent of common schools, in a
book to be provided for that purpose, and at the close of his official
term, to deliver over to his successor, such records and all documents,
books and papers belonging to his department, and take his receipt
for the same, which shall be filed in the office of county treasurer.
Annual reports
6. To make full report in writing, annually, in the month of No
vember, for the school year, ending on the last day of October next
previous thereto, to the superintendent of public instruction, and de
liver a copy thereof to the county treasurer of his county, in such
form and manner as shall be prescribed by the said superintendent of
public instruction.
Apportionment
Sec. 4. The common school moneys in the county treasuries, shall
of school fuudbe apportioned among the several towns, cities and villages, in pro
portion to the number of children residing therein, between the ages
of five and eighteen years, as shown by the last previous reports
of the common school marshals, and other officers charged therewith ;
and no school district shall be entitled to any portion of the common
school moneys, in which there shall not have been taught by a legally
qualified teacher, a common school for three months, within the year
ending on the last day of October, and one half of the compensation
of said teacher paid by the inhabitants of said district.
Dutie9 of county Sec. 5. It shall be the duty of the county treasurer of each and
every county :
To receive school 1. To receive and hold, as a special deposit, all common school
fund.
moneys, whether received by him from the state treasury or raised by
the county, for the benefit of common schools, and to keep a separate
account thereof, and of their disbursements.
Notice to be
2. On receiving any common school moneys for distribution, to
given.
notify the county superintendent of common schools, of the amount
thereof, and the shares to which the several towns, cities, villages, and
school districts are entitled, under the provisions of this act.
3. To pay over, on the warrant of the county superintendent, duly
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endorsed by one or more of the commissioners aforesaid, and by the To disburse'
11
i-ii
,
school fond.
teacher or other persons to whom due, the several amounts of common
school moneys to which each district shall be lawfully entitled.
4. And on or before the fifteenth day of November, annually, to Annual report o
make full report of the common school moneys received into the
county treasury, within the school year ending on the last day of
October next previous thereto, with a particular statement of the
disbursement of the said school moneys, and of any amount of such
school moneys which may remain in his hands for distribution, at the
close of such school year, to the state superintendent of public in
struction.
Sec. 6. It shall be the duty of the state treasurer to receive, and School fund,
hold, as a special deposit, all common school moneys paid into the
treasury, and to pay them over only by order of the state board of
education upon the warrant of the superintendent of public instruc
tion, under the common seal of the said board of education, to the
county treasurers ; and such warrants, duly endorsed by the county
treasurers, shall be the only valid vouchers in the hands of the state
treasurer for the disbursement of the said common school moneys.
Sec. 7. The school moneys distributed to the various counties For what purpose
of this state from the state school fund, shall not be issued for
any other purpose than the payment of the salaries of qualified teach
ers under this act ; and no portion of said fund shall cither directly
or indirectly, be paid for the erection of school houses, the use of
school rooms, furniture, or any other contingent expenses of common
schools.
Sec. 8. Not less than fifty per cent, of the school fund raised by For schools,
county tax and paid into the county treasury, shall be paid for any
other purpose than the payment of qualified teachers ; and the resi
due of the moneys distributed to the several districts. From the
county school fund may be appropriated, for the purchase of a dis- For library, etc.
trict school library, to build a district school house, or such other con
tingent expenses of the school, as the school commissioners of each
district shall determine.
ARTICLE IV,
SUPERINTENDENT OF PUBLIC INSTRUCTION.
Section 1. It shall be the duty of the superintendent of public hu duty,
instruction, and he is hereby empowered, by and with the advice, and
subject to the supervision of the state board of education :
1st. To prepare and cause to be published in connection with this Publication and
76
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ac*' Stable instructions and forms for the direction of the superin
tendents, commissioners, marshals, and teachers of common schools ;
and to cause to be deposited in the office of each county superin
tendent a sufficient number of copies (in his discretion), of this act,
and of the said instructions and forms for the supply of the common
school officers therein.
To promote
2d. By lectures and by letters, publications and personal inter
views with the friends of popular education in this state, to endeavor,
to the extent of his ability, to disseminate intelligence among the peo
ple in relation to the methods and value of education, and especially
in relation to common schools, and to endeavor to secure the sympa
thies and co-operation of the people in all educational measures which
may be adopted by the legislature.
It.«
3d. To open a correspondence with officers and boards of edu
cation in other states, and by means of the exchange of letters and
reports with them, to make himself acquainted with the progress of
educational movements and the details of public school systems in
other states, to the end that the best possible 6ystem of education may
be adopted for this state.
General
4th. To exercise a general supervision over such normal schools,
superrLslon.
teachers' institutes, and high schools, as may by law be established.
Apportionment
5th. Immediately after the state treasurer shall have made his
of school fund.
annual report, as hereinbefore required, to apportion to the several
counties, towns, cities, villages and school districts, the amount of
school moneys in the state treasury to which each shall be entitled
under the provisions of this act, and thereupon to make a record
thereof in the book of records to be kept by the state board of edu
cation, and furnish to each county treasurer and to each county
superintendent an abstract of such apportionment, specifying the
amounts of common school moneys to which the several towns, cities,
villages and school districts are entitled ; and with such apportion
ment, to furnish to each county treasurer his warrant on the state
treasurer, under the seal of the state board of education, for the
amount of school moneys in the state treasury to which such county
shall be legally entitled, under the apportionment above specified, and
take such county treasurer's receipt for the same.
Annual report to 6th. To present to the legislature at the commencement of the
next session, and thereafter annually at the commencement of each
session, a full report of the condition of public instruction in the
state, the number and grade of schools in each county, the number of
children in each county, between the ages of five and eighteen years ;
the number of such attending common schools, under the instruction
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of teachers qualified and employed under the provisions of this act ;
the amount of common school moneys apportioned to each county ;
the amount thereof expended in teachers' salaries ; the erection and
repairs of common school houses; in the purchase of common school
libraries and apparatus ; the amount of moneys raised and expended its contents,
in and by any county, town, city, village, or school district for the
support of common schools therein under the instruction of teachers
holding valid certificates from the boards of commissioners of common schools, and duly employed and reported by such commissioners
as hereinbefore provided, together with such suggestions as he may
deem it expedient to make, in relation to the construction of school
houses, the improvement and better management of common schools,
the qualifications of common school teachers, the character and kinds
of school books most suitable for use in common schools, the ways
and means for raising funds for the support of common schools and
providing suitable houses therefor, and for the promotion of the gen
eral interests of education throughout the state.
7th. And to superintend the printing and distribution of his annual Printing, ete.
reports in such manner as the legislature shall from time to time
direct.
8th. He shall examine and recommend a uniform series of school Dof" °f , „
superintendent
books to be used in the different schools in the state, and the school pf public.
instruction.
commissioners and teachers are hereby required, so far as is practi
cable, to see that the books directed by him are introduced and used
in the schools ; and all reasonable expenditures of money incurred njs **f>— to
...
.
bo paid out of
by him in the discharge of his official duties, shall be paid out of any u>° general fund,
funds in the treasury not otherwise appropriated. (1)
ARTICLE V.
CITIES.
Section 1. The common council of each and every incorporated mon'councUs"
city in this state shall be, and hereby are authorized and em
powered :
1. To raise annually,
* 7 by* tax upon
r the real estate and personal DatlM
powers »»d
of comproperty within the city, as estimated by the city assessors, whatever mon councils,
amount of money shall be requisite for the support of a competent
number of free schools therein, and providing and furnishing suitable
houses therefor. (2)
,
2. To provide, by ordinance, for the collection, custody and dis- Safe keeping.
(1) (2) Amendments inserted from stat. 1853, pp. 231-2.
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bursement of the moneys thus raised, by city tax, for school pur
poses.
3. To provide, by ordinance, for drawing from the county treasury,
on the warrant of the county superintendent of common schools, the
common school moneys to which such city shall be entitled, under the
provisions of this act, and for the custody and disbursement of such
common school moneys, in accordance with the provisions of this
act.
1 reports,
4. To provide, by ordinance, for the examination of common
school teachers, the regulation of common schools within the city,
the census or enumeration of the children, and for making the
annual and other reports to the county superintendent of common
schools.
ruction of
5. To provide, by ordinance, for the election or appointment of a
city board of education and superintendent of common schools, and
prescribe their powers and duties, and—
General rules,
6. To ordain all such rules and regulations as they may deem ex
pedient and necessary for the promotion of the interests, prosperity
and usefulness of the common schools within the city : Provided,
that the common council shall not make any ordinance or do any act
which shall be in conflict with the principles or provisions of the
constitution of the state or of any act of the legislature.
jarisdiotion
of
Sec. 2. No board of commissioners
nor marshals elected or apoffices under the
.
r
act witbin the pointed under the foregoing provisions of this act, shall have any ju
risdiction or control within the chartered limits of any city which
shall have provided for the support, regulation and management of
common schools therein, under the provisions of this chapter, except
in the cases hereinafter provided. (1)
dutlerofcounty
®EC' ^" ^ne coun';y superintendent may, and he is hereby empowersnperintendento. ed, in incorporated cities, to appoint three school commissioners for
any common school or district, upon petition of the inhabitants there
of requesting the same.
Sec. 4. Such schools shall be and are hereby entitled to all the
rights and privileges of any other city or common school in the pro
rata division of school money raised by taxation, and shall receive its
proportion of money from the state school fund in the annual distri
bution : Provided, they are conducted in accordance with the require
ment of this act. (2)
(1) Amendment inserted from Stat 1853, pp. 231-2.
(2) Amendment inserted from Stat. 1853, page 232.
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ARTICLE VI.
SCHOOLS.
Section 1. No common school shall receive any benefits or immu- School* not
nities under the provisions of this act, unless such school shall be accordance with
instructed by a teacher or teachers duly examined, approved, and net receive any
employed by comptent and legal authority as hereinbefore provided. (1) provisions.
Sec. 2. The boards of commissioners may cause the common ccmmWonen.
schools, within their respective jurisdictions, to be divided into pri- m**™ of
mary, secondary and grammar schools, having reference to the pro
ficiency of the pupils, and to employ competent and legally qualified ^^j™'11' of
teachers for the instruction of the different departments, whenever
they shall deem such division into departments necessary.
ARTICLE VII.
COUNTIES.
Section 1. Each and every county in this state is hereby empower- Each county
> ,
i . i
.
„ .
• ,
. ,
authorised to
ed and authorized to raise annually, by special tax (in the same man- r«i»e an annual
i
i
■
i i . «
i
,
i »ax tor school
ner that other county taxes shall be levied) upon the real estate and purposes,
personal property within the county, an amount of money not exceed
ing five cents on each one hundred dollars of valuation for the support
of common schools therein, and for providing suitable houses and pur
chasing libraries and apartments for such common schools. (2)
Sec. 2. All moneys raised by county tax as above provided, for Apportionment,
common school purposes, shall be paid into the county treasury as a
special deposit, and shall be apportioned by the county superintendent
of common schools among the towns, cities, villages and school dis
tricts in the county, upon the basis provided by this act for the ap
portionment of the state school moneys, and drawn from the county
treasury, in the same manner.
Sec. 3. All the powers, rights and privileges conferred upon incor- T<"">s mar
porated cities by the provisions of this act and of an act to establish «au»> power as
iiiiii
.11
i
.i Incorporated
a system of common schools, shall be enjoyed and may be exercised cities,
in like manner by incorporated towns. (3)
ARTICLE VIII.
teachers.
Section 1. No teacher shall be entitled to any portion of the pub- *££^ot
lie common school moneys hereinbefore provided for, as compensation
(1) (2) (3) Amendments inserted from Stat. 1853, page 232.
76*
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or salary for services rendered, unless such teacher shall have been
duly employed by competent authority, nor unless such teacher shall
have had, during the whole time of such service, such certificate of
competency and approval as is provided by this act, in full force and
effect, and bearing date within one year next before the services afore
said shall have been rendered, nor unless such teacher shall have
made report in manner and form as shall be prescribed by the super
intendent of public instruction.
State
Sec. 2. A state convention of common school teachers, commission
ers of common schools, county and city superintendents of common
schools, may be holden annually at the state capitol on the call of the
superintendent of public instruction, who shall preside at such con
vention.
General objects.
Sec. 3. Such state convention may discuss and recommend improve
ments in teaching and the management of schools, and a series of
school books for use in the common schools throughout the state, and
such other topics and subjects as shall be brought before the conven
tion by the superintendent of public instruction.

Printing.

Former act
repealed.

ARTICLE IX.
PRINTING
Section 1. Any printing called for by this act, shall be executed'^
the form and manner and at the prices prescribed by law for other
state printing, and shall be paid for in like manner out of the general
fund, upon the bill for the same being certified to by the board of edu
cation.
ARTICLE X.
REPEAL.
Section 1. The act entitled " An act concerning common schools
and public instruction," approved May first, one thousand eight hun
dred and fifty-one, is hereby repealed.
CHAPTER CLXXX.
AN ACT to provide for the Appointment of a Ganger for the Port
of San Francisco.—[Passed May 3, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :

Governor to
»Ppoint.

Section 1. The governor is hereby authorized and directed to appoint, by and with the advice of the senate, a gauger of wines and
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liquors, to reside in the city of San Francisco, and to continue in of
fice for two years.
Sec. 2. Said gauger, before entering upon his office, shall take and Oath and bond».
subscribe the oath of office and give bonds in the sum of twenty-five
thousand dollars for the faithful discharge of his duties.
Sec. 3. It shall be the duty of said officer to gauge and inspect Duty,
all wines and liquors which may be, or arrive, in said city, and to
mark upon the cask or case, the quantity and quality of the same, •
for which services he may charge and receive one-half of one cent
per gallon of the wines and liquors so inspected.
Sec. 4. Any person in the city of San Francisco, selling or offering ^®5*"I"1^ut
for sale any wines or liquors in casks or cases, without the inspector's gauger* mark,
mark thereon, shall be liable for each offence to a fine not less than
one hundred dollars, nor more than five hundred dollars.
CHAPTER CLXXXI.
AN ACT for the Protection of Game.—[Passed May 1, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. It shall not be lawful for any" rperson or ,rpersons, here- game
Killingprohibited.
of certain
after, to kill or destroy any of the following game, within the times
hereinafter specified, viz : quail or partridges, mallard duck, and the
wood or summer duck, shall not be killed between the twentieth day
of March and the first day of September in each year. Female elk,
deer, and antelope, with their young, shall not be killed at any time At certain
between the first day of March and the first day of July in each ■eMOn*'
year. (1)
Sec. 2. Any person who shall be convicted of an offence against Penalties,
the provisions of the foregoing section, or who shall buy or sell, or
expose to be bought or sold, any such game, above enumerated, within
the time therein specified, shall be fined for any and each offence in
the sum of fifty dollars, one-half of which fine shall in each case be
paid to the informer.
Sec. 3. It shall be the duty of the justices of the peace, to take Duty ofjmtieea
cognizance of all offences under this law.
e pcace'
Sec. 4. This law shall be operative in the counties of Monterey, Operation in
_ certain counties.
Santa Cruz, Santa Clara, San Francisco, Contra Costa, San Joaquin,
Sacramento, Yolo, Solano, Napa, Sonoma and Marin.
i
(1) Amendment inserted from Stat 1853, p. 195.
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CHAPTER CLXXXIL
AN ACT prescribing the Mode of maintaining and defending pos
sessory Actions on Public Lands in this State. (1)—[Passed April
20, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Any person now occupying and settled upon, or who
may hereafter occupy or settle upon any of the public lands in this
state, for the purpose of cultivating or grazing the same, may com
mence and maintain any action for interference with, or injuries done
to his or her possession of said land, against any person or persons so
interfering with, or injuring such land or possession : Provided, that
Mineral lands. if the lands so occupied and possessed, contain mines of any of the
precious metals, the possession or claim of the person or persons occu
pying the same for the purposes aforesaid, shall not preclude the work
ing of such mines by any person or persons desiring so to do as fully
and unreservedly as they might or could do had no possession or claim
been made for grazing or agricultural purposes. (2)
Extent ofclaim.
Sec. 2. Every such claim, to entitle the holder to maintain any action
as aforesaid, shall not contain more than one hundred and sixty acres,
Metes and
and the same shall be marked by metes and bounds, so that the bound
bounds.
aries may be readily traced, and the extent of such claim easily
known, and no person shall be entitled to maintain any such action
To be occupied. for possession of or injury to any claim, unless he or she occupy the
same, and shall have complied with the provisions of the third and
fourth sections of this act (3)
Claim to bo
Sec. 3. Any person being a citizen of the United States, claiming
recorded.
any of the public lands in this state, shall file in the office of the re
corder of the county in which such lands are situated, his affidavit
Affidavit.
setting forth : First, that his or her lines do not embrace more than
one hundred and sixty acres of land ; Second, that he or she has taken
Contents.
no other claim under this act, and to the best of his knowledge and

Occupants of
public lands
may defend

(1 ) Non-payment of taxes may be pleaded in bar to an action under this stat
ute. See ante, chapter 127, article 10, Sec. 2.
(2) A party in the actual possession of land cannot, by process of law, be
dispossessed by another who has neither title nor color of title. Sunol vs. Hep
burn, Cal. Sup. Court Rep., vol. 1, page 254.
(3) The possession of a party, who has neither title nor color of title, does
not extend beyond the metes and bounds of his actual occupation. Sunol et
al. vs. Hepburn, Cal. Sup. Court Rep-, vol. 1, page 255.
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belief, that the said lands are not claimed under any existing title :
upon the filing of this affidavit, the recorder shall proceed to record
said claim in a book to be kept in his office for that purpose.
Sec. 4. Within ninety days after the date of said record, the party
«° i»
recording is hereby required to improve the land thus recorded, to the
value of two hundred dollars, by putting such improvements thereon
as shall partake of the reality, unless such improvements shall have
been made prior to the application to record, according to section
third.
Sec. 5. At any time after the provisions of the second, third and occupant may
*
absent himself.
fourth sections of this act shall have been complied with, the party
so complying shall be permitted to absent himself or herself from
such claim without being required to occupy the same for a period
of not more than twelve months : Provided, the person so wishing to conditions,
absent himself or herself, shall first pay to the treasurer of the county
in which said claim shall be situated, the sum of fifteen dollars, upon
which payment the treasurer shall issue a receipt for the same ; at
any time within twelve months after the date thereof, such receipt
shall be received as prima facie evidence of possession, in any court
having jurisdiction in such cases, for the recovery of the possessory
right to, or injury done to such claim. Any person absenting himself
from said claim for a longer period than sixty days, without first pay
ing the sum as provided in this section, shall forever forfeit his claim
to the lands. One half of the amount rpaid to anyj countyj treasurer revenue
Appropriation
from of
under the provisions of this section, shall be paid by said treasurer thinct.
into the general fund of said county, and the balance in the state
treasury, whenever making his regular settlements with the state
treasurer. The state treasurer shall set apart and retain all moneys
received from such source, as a special fund, which may hereafter be
appropriated by law, for the maintenance and protection of the in
sane.
Sec. 6. On the trial of any such causes, the possession or posses- ^°i^ain8* ,n
sory right of the plaintiff shall be considered as extending to the
boundaries embraced by the claim of such plaintiff, so as to enable
him or her, according to section third, to have and maintain any ac
tion as aforesaid, without being compelled to prove an actual enclo
sure. (1)
( 1 ) The fact that cattle and horses of a person have roamed over, and
grazed upon a particular tract of land, does not, of itself alone, make out an ac
tual possession of the land in him. Sunol vs. Hepburn. Cal. Sup. Court Rep.,
vol. 1, p. 285.
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Swamp and
nchool lands.
Timber lands.

Former act
repealed.
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Sec. 7. All the rights and benefits given to settlers on public
lands by this act, shall extend to and be enjoyed by all persons who
shall acquire any rights of possession, or title, by the provision of any
act which has been, or may hereafter be passed, to secure a pre-emp
tion right to the overflowed and swamp or school lands of this state.
Sec. 8. The provisions of this act shall not apply to any lands on
which red wood timber grows, south of thirty-eight degrees and thirty
minutes. " An act describing the mode of maintaining and defend
ing possessory actions on land belonging to the United States,"
passed April eleventh, one thousand eight hundred and fifty, is here
by repealed.
CHAPTER CLXXXIII.
AN ACT in relation to Actions wherein the State is a Party.—
[Passed May 3, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :

Costa.

Section 1. All costs which have or may hereafter accrue in cases
where the state is a party to any action in any of the courts of this
state, and wherein the state, according to law, is liable, shall be paid
out of any funds in the state treasury not otherwise appropriated.

CHAPTER CLXXXIV.
AN ACT to provide for the Incorporation of Water Companies.—
[Passed May 3, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The provisions of chapters one and five of the act en
titled " An act concerning corporations," passed April twenty-second,
one thousand eight hundred and fifty, shall extend to and apply to all
associations already formed or hereafter to be formed under said act,
for the purpose of supplying any cities or towns in this state, or the
inhabitants thereof, with pure and fresh water.
Powers of water
Sec. 2. Any company incorporated for the purposes specified in
companies.
the preceding section, shall have the right to purchase or take pos
session of, and use, and hold, such lands and waters as may be re

Former act
amended.

COMPILED LAWS OP CALIFORNIA.

899

quired for the purposes of the company, lying without the limits of
the city, intended to be supplied with water, upon making compensa
tion therefor. The mode of proceeding to obtain possession of such ^o^onand"*
lands for the use of the company, in cases where the parties cannot
agree upon a purchase for the use of the company, shall be the same
as prescribed in sections seventeen and eighteen of " An act to proTide for the incorporation of railroad companies," passed April twen- The «me u taiity-eight, one thousand eight hundred and fifty-one.
rottd """p1"""'
Sec. 3. This act shall not give to any company a right to supply supply of cities,
any city with water, unless it shall be previously authorized by an
ordinance, or unless it be done in conformity with a contract entered
into between the city and the company ; any contracts hereafter so
made shall be valid and binding in law, but shall not take from the E«t»bUshmcnt of
...
„
rates, etc.
city the right to regulate the rates for water, nor shall any exclusive
right be granted by contract, or otherwise, for a term exceeding
twenty years.
CHAPTER CLXXXV.
AN ACT concerning the Independent Order of -Odd Fellows. (1)—
[Passed May 4, 1852.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Section 1. The grand lodge of the independent order of odd fel- May acquire ana
lows, of the state of California, or any subordinate lodge thereof, may ° propert>'
acquire and hold such property, real and personal, as may be deemed
necessary to carry out the charitable purposes of said institution, and
may sue and be sued, and shall have such other general powers as are
granted to corporations, under the law entitled " An act concerning
corporations," passed April twenty-second, one thousand eight hun
dred and fifty.
(1) See ante, p. 308, and post, chap. 186.
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CHAPTER CLXXXVI.
AN ACT to amend an Act relating to Corporations. (1)—[Passed
May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Ten or more
Section 1. Any ten or more persons, citizens of this state, mar
persons may
*
*
•
«« ■ »
assume corporate assume corporate powers for the purpose of erecting odd fellows' Lalk
powers for oer*
,
» ,
•
. .,
. .
tain purposes. or buildings for the purposes of the meetings of said societies, by filing
a copy of their intention so to do with the county recorder of any
county wherein said societies exist, and may assume such corporate
name as they may elect, and in that name may sue and be sued, and
shall have all the rights of corporations in this state. Said corpora
tions may make such constitutions, by-laws, rules and regulations as
they may deem best : Provided, that they are not contrary to the
constitution and laws of this state.
Sec. 2. The said corporations may acquire and hold real and per
May hold real
and personal
sonal property not exceeding in value the sum of two hundred thou
property.
sand dollars each, 2nd as long as said property shall be held for the
charitable purposes of the said societies, the same shall be free from
taxation.
Sec. 3. That it shall be lawful for the said corporations to have a
Other powers
herein set forth.
common seal for their use, and the same may be changed at their will,
and shall in geueral have and exercise all such rights, privileges and
immunities, as by law are incident or necessary to corporations, and
what may be necessary to the corporations herein constituted.
CHAPTER CLXXXVII.
AN ACT to amend an Act entitled " An Act concerning Corpora'
tions," passed April twenty-second, one thousand eight hundred
and fifty. (2)—[Passed May 7, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Former act

Section 1. Section one hundred and eighty-two of said act is so
amended as to read as follows : The real estate held by the trustees
(1) See preceding chapter. (2) See ante, page 309.
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in trust for such organization, shall in no case exceed four whole lots Amount of real
•
.
. .
i 11 ■
, estate to be held
in a town or city, or twenty acres in the county; nor shall the annual by associations,
income of such real and personal property, held in trust by them, ex- or annual
ceed the sum of twenty thousand dollars : Provided, that the grand The masonic
lodge of the ancient order of free and accepted masons in this state, Sayhoid roch
or any subordinate lodge thereof, may acquire and hold such property, LTn^cMMyror
real and personal, as may be -deemed necessary by the proper authori- thdroigantza!'
ties thereof to carry out the charitable purposes of said grand lodge, Uon'
or subordinate lodges, or for the establishment and endowment of a
college, school, or schools in said state, and for the necessary use and
ceremonies of said order, and may sue and be sued, and shall have And shall hare
such other general powers as are granted to corporations under an rorporatepowen.
act entitled an act concerning corporations, passed April twenty-second,
one thousand eight hundred and fifty.
CHAPTER CLXXXVIII.
AN ACT to authorize a Transfer of Causes from the Superior Court
of the City of San Francisco.

I

The People of the State of California, represented in Senate and As
sembly, do enact asfollows :
Section 1. The superior court of the city of San Francisco may, Causes may be
. i
, .
transferred.
on motion, change the place ot trial of any cause therein, to the dis
trict court of the county of San Francisco, or to the district court of
any other county, in the following cases :
1st. When the city of San Francisco is not the proper place to try Reasons therefor,
the cause.
2d. When there is reason to believe that a fair and impartial trial
cannot be had in said court.
3d. When the convenience of witnesses or the ends of justice
would be promoted by said change.
4th. When, from any cause, the judge is disqualified from acting
in the action.
Sec. 2. When any of the causes aforesaid shall arise or be shown Order for c
to exist, the court or judge shall order the venue to be changed to
the nearest district court, where the like objections do not exist.
This bill, having remained with the governor ten days, (Sundays ■
excepted,) and the senate and assembly being in session, it has be
come a law, this tenth day of March, A. D. one thousand eight hun
dred and fifty-three.
J. W. DENVER,
Secretary of State.
70
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CHAPTER CLXXXIX.
AN ACT concerning Notaries PvMic.—[Passed April 30, 1853.]
The People of the State of California, represented in Senate aid
Assembly, do enact as follows :
Governor to
Appoint.
Section 1. The governor shall have power to appoint and commis
Number for San
Francisco, for sion twenty notaries public for the county of San Francisco, fifteen
Sacramento,
El Dorado,
Nevada. Placer, for each of the counties of Sacramento, El Dorado, Nevada, Placer,
Yuba, Sierra,
Butte, Calaveras, Yuba, Sierra, Butte, Calaveras, Tuolumne, and San Joaqain, and
Tuolumne and five for each of the other counties of the state, who shall hold office
San Joaquin.
For the other for the term of two years, and until their successors are appointed
counties of the
state
Term of office. and qualified.
Notaries to take
Sec. 2. Each notary public, before entering upon the duties of bis
oath and enter
into bonds.
office, shall take the oath of office, which shall be endorsed on bis
commission, and shall enter into bond to the state in the sum of five
thousand dollars, with sureties to be approved by the county judge of
the county for which such notary may be appointed.
Bond and copy
Sec 3. The bond, together with a certificate of the oath, shall be
of oath to be
recorded.
filed and recorded in the office of the county clerk of such county.
Powers and
duties ofnotaries. Sec. 4. Notaries public shall have authority to demand acceptance
Foreign bills of and payment of foreign bills of exchange, and to protest the same
exchango, etc.
for non-acceptance and non-payment, and to exercise such other pow
ers and duties as by the law of nations, and according to commercial
usages, or by the law of any other state, government, or county, may
be performed by notaries public.
Inland bills of
Sec. 5. They may also demand acceptance of inland bills of ex
exchange, etc.
change and payment thereof, and of promissory notes, and may
protest the same for non-acceptance or non-payment, as the case may
require.
Acknowledgment Sec. 6. Each notary public shall have power to take and to certify
of deeds, mort
is, etc.
the acknowledgment or proof of powers of attorney, mortgages, deeds,
and other instruments of writing, the acknowledgments of any con
veyance, or other instrument of writing executed by any married
Deposi'tions,
woman, to take depositions, and to administer oaths and affirmations
oaths, etc.
in all matters incident or belonging to the duties of his office, and to
take affidavits to be used before any court, judge, or officer of this
state.
To keep record
Sec 7. Each notary public shall keep a fair record of all his official
of official acts.
acts, except such as are mentioned in section six of this act, and when

I
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required, shall give a certified copy of any record in his office to any Certified copies
person, upon the payment of the fees therefor.
Sec. 8. Each notary public shall provide a notarial seal, with ^J^I^
which he shall authenticate all his official acts, on which seal shall
be engraved the arms of this state and the name of the county for
which he is commissioned, which seal, together with the registers and
boojts' ctc'
1
.
exempt from
official documents, shall not be liable to be seized on by any execu- execution,
tion ; and in case of the death or removal of said notary public, the To be deposited
aforesaid register and official documents shall be lodged in the office TOunty°recorder
of the county recorder of his county, for the use of his successor in Sessor*0' *uc"
office.
Sec. 9. Any* certificate or instrument, either printed
or written, certificate*,
etc,
r
of notaries made
purporting to be the official act of a notary public of this state, and evidence,
purporting to be under the seal and signature of such notary public,
shall be received as prima facie evidence of the official character
of such instrument, and of the truth of the facts therein set forth.
Sec 10. The original protest of a notary public under his hand ^jf"^"^^
and official seal, of any* bill of exchange
certain
° or promissory
r
J note, for non- forth
proceedings
acceptance or non-payment, stating the presentment by him of such jjj^je e^^ce
bill of exchange or note for acceptance or payment, and the non-ac- contained
coptance or non-payment thereof, and the service of notice on any or
all of the parties to such bill of exchange or promissory note, and
specifying the mode of giving such notice and the reputed place of
residence of the party to such bill of exchange or promissory note,
and specifying the mode of giving such notice, and the reputed place
of residence of the party to whom the same was given, and the post
office nearest thereto, shall be prima facie evidence of the facts con
tained therein. The certificate of a notary public drawn from his
record, stating the protest and the facts therein contained, shall be
evidence of the facts in like manner as the original protest.
Sec. 11. For any misconduct or neglect of duty in any of the ca- Penalty for
*
.
...
. violation of duty.
ses in which any notary public, appointed under the authority of this
state, is authorized to act, either by. the law of this state, or of any
other state, government, or county, or by the law of nations, or by
commercial usage, he shall be liable on his official bond to the parties Liable for
injured thereby, for all damages sustained. For any wilful violation his bond,
or neglect of duty, any notary public shall be subject to criminal ncglecto?1'111
prosecution, and may be punished by fine not exceeding two thousand Jntyfaflne.
dollars and removal from office.
Amount.
Sec. 12. If any notary public die, resign, be disqualified, or re- when ofBco
• •15 ii i .
i
becomes vacant,
move from the county, his record and all his public papers shall, books, etc., to be
i
i ii.
i
•
i
oi
i deposited with
within thirty days, be delivered to the recorder of the county, who recorder,
shall deliver them to the successor of the said notary when qualified.
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Hooka, etc., to
be delivered
to successor
in office.

Sec. 13. When the term of office of any notary public expires,
and his successor is appointed and qualified, he shall deliver his
record and public papers to such successor.
Notaries to Issue Sec. 14. Any notary public having in his possession the records
copies of papers,
etc., of their
and papers of his predecessor or predecessors in office, may grant
predecessors.
certificates, or give certified copies of such records and papers, in
like manner and with the same effect, as such predecessor or prede
cessors could have done.
Fees.
Sec. 15. Each notary public shall receive such fees for his services
as may be allowed by law. (1)
Sec. 16. The act concerning notaries public, passed March twentyFormer act
seventh
one thousand eight hundred and fifty, is hereby repealed,
repealed.
To take effect. such repeal to take effect on the first day of June, one thousand eight
Officers under hundred and fifty-three, on which day the officers appointed under
former law to
transfer their
official papers, said law shall deliver their records and all their public papers to the
etc.
recorder of the county, to be by him delivered to the notaries public
appointed under this act.
Commencement
Sec. 17. This act shall take effect from and after its passage, ex
of this act.
cept section sixteen, which shall take effect on the first day of June,
one thousand eight hundred and fifty-three.
CHAPTER CXC.
AN ACT Supplementary to an Act to provide for the Appointment,
and prescribe the duties of Guardians, passed April nineteenth,
one thousand eight hundred and fifty. (2)—[Passed April 30,
1853.]
The People of the State of California, represented in Senate and As
sembly, do enact as follows :
Section 1. The following shall be an additional section to the act
to provide for the appointment and prescribe the duties of guardians,
Conditions of passed April nineteenth, one thousand eight hundred and fifty, to
sales of real
estate of minor wit : section fifty. All sales of real estate of minor heirs, made for
heirs.
the benefit of said minor heirs, in accordance with the provisions of
this act, shall be for cash, or for part cash and part deferred pay
ments, not to exceed three years, bearing date from date of sale as
in the discretion of the probate judge may be most beneficial to said
minor heirs. Guardians making the sales aforesaid, shall demand
Former act

(1 ) See ante, page 721 and 729.
(2) For act on same subject, see ante, page 154.
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and receive from the purchasers bond and mortgage on the real estate Bond and
so sold, with such additional security as the judge may deem neces- bTgiveufor
sary and sufficient to secure the faithful payment of the deferred pay- pigments,
ments and the interest thereon.

CHAPTER CXCI.
AN ACT to provide for the Measurement of Lumber.—[Passed
April 30, 1853.]
The People of the State of California, represented in Senate and As
sembly, do enact as follows :
Section 1. There shall be appointed a measurer of lumber whose Measurer for
duty it shall be to measure boards, plank, timber and shingles, if san Francisco,
designed for use in, or exportation from, the port of San Francisco,
as provided in the following sections of this act.
Sec. 2. The measurer of lumber may demand and receive for mea- Compensation,
raring and examining boards and plank according to the superficial
measure, one dollar for every thousand feet. For measuring other
timber reduced to cubical feet, fifty centa for every ton, consisting of
forty cubical feet, and for shingles twenty-five cents for every thou
sand, to be paid by the seller.
Sec. 3. The said measurer shall, before he enters upon the duties Measurer to
of his appointment, take and subscribe an oath or affirmation, before
some judge or justice of the peace of the county of San Francisco,
faithfully to perform the duties of measurer of lumber according to
law, and to the best of his knowledge ; a certificate of such oath he
shall file in the county recorder's office. And it shall be the duty of a copy to be filed
i
. _
i ' i i
„ _ In recorder's
the measurer so appointed to measure and mark the quantity ot feet office,
and count all lumber received in the city of San Francisco, or else- measurer of
where, if required to by the buyer or seller : Provided, that no per
son who shall have been appointed a measurer and deputy measurer Measurers not to
of lumber shall directly or indirectly be engaged in buying or selling the'iumbertrai
of lumber, under the penalty of five hundred dollars, to be recovered Penalty for
as debts of like amount are recoverable, for the use of the trustees
of the state lunatic asylum.
Sec. 4. All boards and planks
shall be reduced to and counted as Mode
°,f
r
measuring.
inch measure, and it shall further be the duty of the measurer to fur
nish a correct list or bill of lumber, with the quantity by him measur
ed, to the parties requiring the same, which certificate shall be fur
nished without charge. All lumber required to be measured by either
78«
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the seller or purchaser, shall be measured by the regular commissioned
measurer or his deputy.
GENERAL PROVISIONS.

Measurer to be
Sec. 5. The measurer hereinbefore mentioned shall be appointed by
the governor. the governor, and shall hold his office for one year.
Sec. 6. The measurer hereinbefore mentioned is empowered, and if
depuUt»0lnt necessary to the convenient despatch of his duties, is hereby required
to appoint a sufficient number of deputies, for whom he shall be aeb?c fo'the^acts coun*a^)^e> which deputies are hereby empowered to perform the duties
of measuring, as their principal might or could do, and they are here
by made liable to the like penalties.
Measurer ana
Sec. 7. Every person appointed as aforesaid to the office of meadeputiesto
,
«
take oath.
surer, and also every deputy of such person shall, before he enter
upon the duties of his office, take and subscribe an oath or affirmation
before some person having power or authority to administer oaths, to
support the constitution of the United States, and the constitution of
this state, and to perform the duties of his said office with fidelity,
To be filed in the which oath or affirmation he shall cause to be filed in the office of the
office of county
recorder.
said county recorder.
Measurers
to
gEC, 8. Every* person
who shall be appointed
to the office of meaexecute bond.
r
rrt
surer as aforesaid shall also, before entering upon the duties of his
office, execute a bond to the state in such sum and with such surety
as shall be approved by the court of sessions of the county of San
Francisco, with conditions for the faithful performance of the duties
1°eot parties imposed upon him by law, which bond shall be for the use of all peraggrieied.
BOns wh0 maj De aggrieved by the acts or neglect of such measurer.
Bonds given
Sec. 9. Every person appointed a measurer as aforesaid, shall cause
under the act to
. . «
•> , i •
be filed at the the bond hereinbefore prescribed, being duly acknowledged by hun
of stat>c.'leCretary and his sureties, to be recorded by the recorder of deeds of the said
county, and as soon afterwards as convenient to be transmitted to the
secretary of state.
Copies
of
bonds
gEC. jo. Copies
undcr the act
r of the record of official bond of any^ measurer, acmade evidence, knowledged and recorded as aforesaid, and duly certified by the re
corder of deeds, for the time being, shall be good evidence in any action
brought against such measurer or his sureties on such bond, according
to its form and effect, in the same manner as the original would be if
produced and offered in evidence.
Measurers to
ggc. n. Every measurer shall, at his own costs and charges, proprocure suitable
*
■
brands, etc
cure such brands, instruments and apparatus, as may be necessary or
may be by law required, for the due execution of his office.
Sec. 12. Every measurer and every deputy measurer, shall, when
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required by the buyer or seller of any of the articles aforesaid, pro- ^"""^r
ceed at the time of said requisition to measure the same in the man- when required,
ner prescribed by this act : Provided, neither said measurer nor any
of his deputies shall demand, or be entitled to, any of the fees or JuS^not"^0'
compensation aforesaid, unless for measurement according to the pro- ^"osted'by"*
visions hereof, at the request of the buyer or seller as aforesaid.
^lier"5" °r
Sec. 13. Every" ■ measurer as aforesaid shall keep* true accounts, in a Books
andto be
accounts
book or books, in a plain intelligible manner, of all the lumber by kept, and to be
him or his deputies measured, and of the quantity thereof, and such for inspection
accounts shall be opened at all seasonable hours for examination, if
required by any person interested.
Sec. 14. If any measurer as aforesaid shall refuse or neglect to Penalty for
, ,.
„
i 11 r
i ii
refusal to furnish
record his proceedings as aforesaid, or shall refuse or neglect to give copies,
a certified extract of such part thereof as any person having an in
terest therein shall require, such person having paid or tendered to
him an amount at the rate of fifty cents for every hundred words that
may be contained in such certificate, he shall, for every such neglect
or refusal forfeit and pay to the party aggrieved, a sum not exceed
ing fifty dollars.
Sec. 15. If any such measurer shall be convicted of making a frau- Penalty for
*
°
fraudulent
dulent entry in his books aforesaid, he shall be fined the sum of one entries,
thousand dollars, and be imprisoned not less than six months in the
county jail.
Sec. 16. Every person who shall counterfeit, forge, or fraudu- Penalty for
lently impress, or make the brand mark of any number or other mark brands or marks
of any such measurer, upon any article subject to measurement, or
shall counterfeit the stamp of any measurer, or shall fraudulently
alter, deface, conceal or erase, any measurer's mark, duly made, shall
for every such offence be deemed guilty of a misdemeanor, and be
punishable by a fine not exceeding five hundred dollars, or by im
prisonment not exceeding six months, at the discretion of the court
having jurisdiction of the offence.
Sec. 17. If any person whose fees are fixed by this act shall take, Penalty for
under any pretence whatever, any other or greater fees for services unlawful feea
performed in pursuance of this act, than are hereby allowed, he shall
be deemed guilty of a misdemeanor, and on conviction thereof shall
pay a fine of one hundred dollars, one-half for the use of the state
insane asylum, and the other half for the use of the person in
jured.
Sec. 18. All offences which are committed against any of the pro- offences for
visions of this act, unless it be otherwise especially provided, may be act may bo
prosecuted in the name of the state in any court of record in the courts pn"*cuted in
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[county] where the same may have been committed, at the instance of
any person who shall sue therefor, in the same manner as debts of
like amount are recoverable, with costs ofsuit, and one moiety there
of shall be paid to the person suing and recovering the same, and
tho residue shall be paid into the treasury of the state insane asylum
for the use of that institution.

CHAPTER CXCI1.
AN ACT to provide for the better Publication of Official and Legal
Notices.—[Passed May 3, 1853.]
The People of the Stale of California, represented in Senate and issembly, do enact as follows :
Publication*,
Section 1. All rpublications,' advertisements,' or notices relating . to
etc., under the
«t.
the estates of deceased persons ; to the formation, change or dissolution
of partnerships; to assignments in bankruptcy ; all publications, ad
vertisements, or notices, made or required by or on behalf of any cor
porate or county authorities or officers, or the officers of any city or
county in this state, or any of them in their official capacity ; and all
such notices or advertisements as may be required in the course of
any civil action or legal proceedings, which now is, or hereafter maj
be, required by law, (except notices of sheriffs' and constables' sales in
h?BucbMne»»-rt<!<1 count'es where no newspaper is printed,) shall be published in the
paper*
a* act.
provid- manner hereinafter provided,
or the same shall be of no legal
ed in this
r
effect:
For
lst. For the city
San counties
Francisco,of
• and county
' of San Francisco,' and the counties. of
Monterey, Contra Monterey, Alameda, and Contra Costa, all such notices or advertiseCosta and
' be published
.
Alameda.
ments shall
in the newspaper known as the " Placer
In the 44 Placer
Times and
Times and Transcript," now printed in the county of San Francisco,
counties of
2d. For the city and county of Sacramento, and the counties of CoCotuid, Sutter lusi, Sutter, and Solano, allsuch notices or advertisements shall be pubin the °'
lished in the newspaper known as the "Democratic State Journal,'
44 Democratic
. . ■, . . ,
« r,
state journal " now printed in the county of Sacramento.
andButte°finUba 3d- For tho citv of Marysville, and the counties of Yuba and
Express"111
Butte, all such notices or advertisements shall be published in the
newspaper known as the " California Express," now printed in the
county of Yuba.
county of sierra, 4th. For the county of Sierra, all such notices or advertisements
TiiieEcho:'W *" shall be published in the newspaper known as the "Downievillc
Echo," now printed in the county of Sierra.
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5th. For the counties of Shasta,' Klamath, Trinity,
Counties
of
.
. and Siskiyou,
J
Shasta, Klamath,
all such notices or advertisements shall be published
in
the
newspaper
Trinity
and
siskir
r r you, in " Shasta
known as the "Shasta Courier," now printed in the county ofShasta. courier."
6th. For the county of Nevada, all such notices or advertisements county of
shall be published in the newspaper known as the " Nevada Journal," TwSjournai/e
now printed in the county of Nevada.
7th. For the county of Placer, all such notices or advertisements County of Placer,
shall be published in the newspaper known as the " Placer Herald," Herald*""
now printed in the county of Placer.
8th. For the county of El Dorado, all such notices or advertise- County of
ments shall be published in the newspaper known as the tl Miners' " Minor's AdroAdvocate," now printed in the county of El Dorado.
' '''
9th. For the counties of Marin, Mendocino, Napa and Sonoma, all Jurf" Mendosuch notices or advertisements shall be published in the newspaper s0nn0^*pmana
known as the " Sonoma Bulletin," now printed in the county of ^"J^*,
Sonoma.
10th. For the cityJ of Stockton,' and the counties of San Joaquin,
counties
of
1 ' San
Joaquin,
Mariposa, and Tulare, all such notices or advertisements shall be pub- Mariposa w
. . f . .
riT
. t» • .
Tulare, in
lished in the newspaper known as the " San Joaquin Republican," "San Joaquin
now printed in the county of San Joaquin.
11th. For the county of Tuolumne, all such notices or advertise- Jf"""^"' ln
ments shall be published in the newspaper known as the " Columbia q^'J}™^
Gazette," or " Sonora Herald," now printed
in the county* of Tuo- "Herald."
Sonora
*■
lumne.
12th. For the counties of San Diego, San Bernardino, all such „-"Kn0tl™dofs^nn
notices or advertisements shall be published in the newspaper known !?|™npdii<,g°' in
as the " San Diego Herald," now printed in the county of San Diego. H«aid."
13th. For the counties of Los Angeles, Santa Barbara, and San counties of Los
.
.
.
Angeles, Santa
Luis Obispo, all such notices or advertisements shall be published in Barbara and San
it
o
•
Luis Obispo, iu
the newspaper known as the " Los Angeles Star," now printed in the " i-os ^ngeies
county of Los Angeles.
14th. For counties of Santa Clara and Santa Cruz, all such notices Counties of Santa
i
i ii i
i i -i . i
i Clara and Santa
or advertisements shall be published in the newspaper known as the cm, in " Santa
" Santa Clara Register," now printed in the county of Santa Clara. 'ani RegiBl*r'
15th. For the county of Calaveras, all such notices or advertise- County of
ments shall be published in the newspaper known as the " Calaveras " caiayeras
Chronicle," now printed in the county of Calaveras.
16th. For the county of Yolo, all such notices or advertisements county of Yoio,
in "Californian."
shall be published in the newspaper known as the " Californian," now
published in the county of Sacramento.
Sec. 2. The fees charged for publishing notices or advertisements, Fees of
under this act, shall not exceed two dollars for each square of two adTorU3ins'
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hundred and eighty eras for the first insertion, and one dollar per
square for each succeeding insertion.
Affidavit of
Sec. 3. The affidavit in writing of the publisher or of the publish
publisher.
er's foreman or clerk, of any one of the newspapers in this act speci
fied, annexed to a printed copy of any notice or advertisement taken
from the newspaper in which it was printed, specifying the number
of times, the date of the first and last insertion, and the name of the
paper in which the same was published, may be filed at any time
within one year from the date of the last insertion of such notice or
May he filed
within one year advertisement with the county clerk of the county for which such
with county
clerk.
Made evidence notice or advertisement is published. And the original affidavits thus
of the facta con filed, or copies thereof, certified by the officer having custody of the
tained therein.
same, shall be entitled to be read in evidence before any court of jus
tice in this state, and in all proceedings before any board, body, or
officer, in which it shall be necessary to refer thereto, and shall be
prima facie evidence of the facts therein stated.
Explanation of
Sec. 4. The terms " notices," " publications," and " advertise
terms " Notices,'
" Publications,1' ments," as used in this act, shall be held to include all publications,
"lAdvertisewhether in newspaper or otherwise, made under or by virtue of any
ments."
law or statute of this state now existing, or which may hereafter be
enacted, or by order of any court or officer of law ; and in the cities
in the county in which the newspapers in this act mentioned are pub
lished respectively, all publications required or ordered by or on be
half of any municipal corporation or officer under or by virtue of the
laws incorporating said cities or otherwise.
Tn case of
Sec. 5. Should any of the newspapers mentioned in this act cease
discontinuance
of any of the
to be published, then the publication herein required to be made in
newspapers
declared official said paper may be made or continued in any other newspaper pub
by this act,
publications to lished in the same county ; or if there be none in the same county,
be made in
other papers. then in the nearest newspaper ; such other newspaper to be designated
by the judge of district court of the county in which such publication
Publications to was commenced : Provided, that should any newspaper be hereafter
be made in
CTuSushelT"*1 Permanently established and published in any county for ninety days,
in which no paper is at present published, such paper shall be the
legal paper for the county for the publication of such notices as are
contemplated by this act.
Sec. 6. This act shall take effect within thirty days after its pas
Commencement
of this act.
sage.
copies of papers
Sec. 7. In consideration of the publication of the notices and adurTd'or^e'actfto vertisements heretofore named, the publisher of each and every newssecretary ofstate paper mentioned in this act is required to send to the office of the
and county
secretary of state, and to the county clerk of every county in this
clerks.
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state, two copies of each of their issue, free of charge ; and the secre- £o bejmsserred
tary of state, and the county clerks, are required to keep and preserve
the same, open to public inspection.
CHAPTER CXCIII.
AN ACT in relation to Personal Mortgages in certain cases.—[Passed
May 11, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. A mortgage for a good and valuable consideration upon Certain personal
possessory claims to public lands, all buildings and improvements ha^'the'same
upon such lands, all quartz claims, and all other such personal pro- mortgages upon
perty as shall be fixed in its structure to the soil, acknowledged in
manner and form as mortgages upon real estate are required by law
to be acknowledged and recorded in the office of the recorder of the
county in which the property is situated, shall have the same effect
against third persons as mortgages upon real property.
Sec. 2. The seventeenth section of an act entitled " An act con- Section of
cerning fraudulent conveyances and contracts," passed April nine
teenth, one thousand eight hundred and fifty, in so far as the same
conflicts with the provisions of this act, is hereby repealed. (1)
CHAPTER CXCIV.
AN ACT providing for the erection of a State Prison and declaring
mill and void the existing State Prison Contract.—[Passed May
11, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section. 1. The lieutenant governor, secretary of state, and trea- Board of
.
, ,
-,n
• •
i
commissioners.
surer ot state, are hereby constituted a board of commissioners, whose To enter into a
duty it shall be to enter into a contract for the erection of a state erection of a
prison.
prison.
•
Sec. 2. The necessary expenses of the commissioners, incurred in Expenses of
the discharge of their duty, shall be paid out of the general fund : comm Mloncr3Provided, the amount paid to each commissioner shall not exceed the Amount,
sum of five hundred dollars per annum.
(1) See ante, p. 201, Sec. 17.
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Commissioners
Sec. 3. Said board of commissioners shall determine upon a suit
to determine
upon a plan.
able plan for a state prison, and that said building shall be sufficient
Capacity of
prison building. to accommodate at least two hundred and fifty prisoners safely, having
regard to the health as well as the safety of the convicts.
Commissioners
Sec. 4. After the adoption of the plan aforesaid, for the prison
to advertise for
proposals.
buildings, the board of commissioners shall advertise forty days in
three of the public newspapers of this state, for proposals for erecting
the prison buildings aforesaid, according to the plan and stipulations
advertised.
Examination of
Sec. 5. At the expiration of the time specified in section four, the
proposals and
award of
board
of commissioners shall, in the presence of the governor, open
contract.
and examine all the proposals that may have been received by them
or either of them, and shall award the contract to the lowest respon
sible bidder : Provided, no proposal shall be received and noted by
Amount of
contract shall said board, the amount of which shall exceed the sum of one hundred
not exceed
and thirty-five thousand dollars.
•185,000.
Contract to be
Sec. 6. The board of commissioners shall, on the part of the state,
secured by a
bond.
enter into a contract with the person or persons to whom the contract
And to-be
completed
is awarded for the building of the prison aforesaid, takiDg good and
within a period
m.
• <• i <» • i a i
o
o
,■
to bo determined sufficient security for the faithful performance of the contract, and its
commissioners, completion within the period to be determined upon by said board :
Provided, such contract shall not be for a sum exceeding one hundred
and thirty-five thousand dollars,
mad?™ bomis6
^EC^or ^e PurPose of paying the contractor for the building
of the state,
aforesaid, it is hereby made the duty of the treasurer of state to cause
payable In ten
.
years, with
to be issued bonds of the state, of the denomination of five hundred
seven per cent.
interest, payable dollars, payable ten years after date, and bearing an annual interest
semi-annually.
of seven per cent., payable, semi-annually, at the office of the treas
Form of bonds. urer of state, which bonds shall be signed by the governor, and coun
tersigned by the comptroller, and endorsed by the treasurer of state,
To hare the same and 8hall have the same forms and validity as the bonds issued under
validity as the
*
bonds of 1851. " An act to fund the indebtedness of the state," passed April twentyninth, one thousand eight hundred and fifty-one.
Payments to
Sec. 8. The payment of the contractor shall be made monthly, and
contractor.
for the purpose of ascertaining the amount due at the end of each
Commissioners month, it is he/ein made the duty of said board of commissioners, to
to ascertain the
amount of work ascertain and certify the same to the comptroller of state, who shall
executed, and thereupon issue his warrants on the treasurer of state, in the sum
certify the same
to comptroller. thus certified, payable out of the bonds herein provided for : Pro
Bonds to issue
for eighty-five vided, that the sums so paid shall not exceed eighty-five per cent, on
per cent, of the
amount, unless the amount actually expended, as certified by the board of commis
otherwise
ordered by the sioners, until the completion of the prison provided to be erected by
legislature.
this act, unless otherwise ordered by legislative enactment.
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Sec. 9. The commissioners, or either of them, acting by virtue of J;"™1^'011"8
this act, shall not, either directly or indirectly, be in any manner in- JUJjJjJjJjjJ11 jjj *he
terestcd in any contract or undertaking, either for supplies, materials,
or otherwise, in the erection of the buildings herein contemplated,
and any violation of this section shall be held as a felony, and upon
conviction before any competent tribunal, said commissioners, or either Penalty for
of them, shall be fined in a sum not less than five thousand dollars, section,
nor more than fifteen thousand dollars, or imprisoned in the state
prison any time not less than five, nor more than ten years, or both
such fine and imprisonment at the discretion of the jury.
Sec. 10. The said commissioners shall direct that the state prison Prison to be
shall be erected upon the present prison grounds, at San Quintin Point, Quintin Point,
in the county of Marin, and the present excavations, and such mate- Excavations, etc.,
rials as are now provided upon said grounds, by F. Vassault, shall snail be used in
be used in completing said prison : Provided, the cost of such exca- provided the '
vations and materials shall not exceed the sum of eighteen thou- exceed $18,315.
sand three hundred and fifteen dollars, which sum shall be paid out To be paid from
of the general fund, and in fundable scrip ; and is an additional ap- fun^amMs in
propriation to the one hundred and thirty-five thousand dollars appro- suso'ooo.'0 the
priated by this act.
Sec. 11. The state prison contract, made and entered into by virtue Former contract
of the act entitled " An act providing for the erection of a state prison," ^ void.1"11'
passed May first, one thousand eight hundred and fifty-two, between
F. Vassault, (or any other person or persons,) and the board of com
missioners is hereby declared to be null and void from the beginning,
and of no binding force or obligation upon the state or any officer
thereof.
Sec. 12. The act entitled " An act providing for the erection of a statc_prison act
state prison," approved May first, one thousand eight hundred and
fifty-two, is hereby repealed.
Sec. 13. There shall be levied and collected each year, a tax of state tax for
four cents upon each one hundred dollars of taxable property in this purposes*011
state, for state prison purposes ; the money thus collected shall be
called a state prison fund.
Sec. 14. The treasurer of state shall, after paying the interest as it After payment
• i i
i.j
i-ii .•
of interest the
becomes due upon the bonds authorized to be issued by this act, set balance to bo
apart the residue of said fund, as a sinking fund, to be applied to the sinking fund *>r
redemption of the bonds herein authorized to be issued,
of bonds under
Sec 15. Thirty days prior to the first Monday in July, one thou- Treasurer of
sand eight hundred and fifty-five, and thirty days prior to the first yearly <j-0BrdTerti,e
Monday of July, in each year thereafter, until the principal and in- roden^tionofth°
terest of the debt hereby created shall be paid, the treasurer of state ^tr the"**.
77
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shall publish in two newspapers, in the city of San Francisco, a notice
specifying the amount of money on hand, and set apart for the re
demption of the said bonds, and that he will receive proposals for the
redemption of that amount of bonds until the first Monday of July
next, after the date of the publication of such notice.
:to
Sec. 16. On the first Monday of July next, succeeding the day of
.. ir—^ tlio bids
. .
_
.
in presenco of the publication of the notice herein authorized to be made, the treaseSlnr1" ™ surer of state shall proceed to open the bids in the presence of the
to the lowest
comptroller and secretary of state, and shall make the award in favor
of the person or persons whose bid or bids may be most advantageous
to the state : Provided, that no bonds shall be redeemed by the trea
surer for more than their par value.
This act to cease Sec. 17. The operation of this act shall cease as soon as the debt
when the prison
*
debt is paid.
hereby created and the interest thereon shall be paid.
Each bidder to
Sec. 18. Anyperson making a bid for the contract herein provided
thaThewiiin for, shall deposit a bond with sufficient security in the penal sum of
hSTbid. ™

ten thousand dollars, to be approved by the commissioners, conditioned
to the faithful compliance with his bid, if accepted, that he will abide
if bid be
by the bid submitted by him, and that it was made in good faith ; and
bond to be
should his bid be the lowest and best bid, that he will abide the award
forfeited if not
„.
111
t i ni
m
complied with, of the contract made by the commissioners ; and should he refuse to
comply, the bond shall be forfeited to the state and be applied to the
building of said prison.
CHAPTER CXCV.
AN ACT concerning the Auditing of Accounts by the Court of Ses
sions and Board of Supervisors.—[Passed May 12, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact asfollows :
Duties of district Section 1. The district attorney, when not in attendance upon the
attorney.
district court or court of sessions as criminal prosecutor, shall attend
the sittings of the board of supervisors or court of sessions, (as the
case may be,) when engaged in auditing accounts and claims brought
against the county, and in all cases oppose such accounts or claims as
he may deem unjust, illegal or extortionate,
shall notfor
act as
gEC, 2. No district attorney,
attorney
* except
r for his own services, shall be
claims
against
allowed
to
present
any
claim,
account
or demand for allowance against
his own county.
r
.
°
his own county, or in any way to advocate the relief asked on the
laim or demand made by another. (1)
( 1 ) For act concerning district attorneys, see ante, page .373.
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Sec. 3. Any person being a citizen and tax-payer of the county in Parties may
which he resides, may appear before 'the board of supervisors or court oppose claims,
of sessions,. (as the case may be,) and oppose the allowance of any
claim or demand made against
the county* : Provided, however, that Except
in cases
o
where fees
are
the provisions of this section shall not apply to cases where fees are Jjjjj™4 by
prescribed by statute.
CHAPTER CXCVI.
AN ACT to fix the Compensation of County Judges and Associate
Justices of the Court of Sessions, and to repeal a like Act, passed
April twenty-second, one thousand eight hundred and fifty.—[Pas
sed May 17, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The county judges of the several counties in this state
shall receive for their services, annually, the following sums :
1st. Of the county• of San Francisco, six thousand dollars.
SalaryofforSan
county
( judge
2d. Of the counties of Sacramento, San Joaquin and Mariposa, Francisco
county.
each, five thousand dollars.
or Sacramento,
•
n /-i i
mi
-r^i tv i tt i ®an Joaquin
3d. Of the counties of Calaveras, Tuolumne, El Dorado, Yuba and Mariposa
and Nevada, each, four thousand dollars.
Of caiama*^
4th. Of the county of Placer, three thousand five hundred dollars, Dorado, Yuba
and of the county of Solano, three thousand dollars. (1)
Of Placer county.
5 th. Of the counties of Butte, Shasta, Sutter, Trinity, Alameda, sut'tor^Mnity,
Contra Costa and Yolo, each, two thousand five hundred dollars.
cottTand Yolo'!*
Gth. Of the counties of Tulare, Napa, Sonoma, Colusi, Marin, or Tuiare^Napa,
Santa Clara, Sierra and of Humboldt, (when organized) each, two Mann, Santa
thousand dollars. (2)
Humboldt.
7th. Of the counties of Los Angeles, Klamath, Siskiyou and Klamath"861*"'
Monterey, each, one thousand five hundred dollars.
Monterey.
8th. Of the counties of Santa Barbara and Santa Cruz, each, one Of Santa Barbara
and Santa Cruz.
thousand two hundred dollars.
9th. Of the counties of San Diego and San Luis Obispo, each, San riego and
,
, , „
°
1
San Luis Obispo.
one thousand dollars.
Sec 2. The county auditor of each county shall, quarterly, on the gn,anSsuedit0r
first judicial days of the months of January, April, July and Octo- JJJJJ^qJjl^iy
(1) Solano count; was inserted from Stat 1853, page 268.
1 2) Sierra county was inserted from Stat. 1853, page 268.
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bcr of each year, draw his warrant on the county treasurer of his
county, in favor of the county judge, for such portion of the salary
of the county judge as may be due under the provisions of this act,
which warrant shall be paid by the county treasurer in the same man
ner as other warrants drawn on the county treasury.
Salary of
associate justices Sec. 3. The associate justices of the court of sessions of each coun
of court of
ty, shall each be allowed eight dollars for every day's actual attend
ance at the terms of court, to be paid out of the county treasury,
except in the counties of San Diego, Los Angeles, San Bernardino,
Santa Barbara, San Luis Obispo, and Monterey, where they shall
each be allowed three dollars for each day's attendance as aforesaid.
County judge to The county judge of their county shall certify as to the number of
certify the num
ber of days in days of their attendance at each term, and his certificate shall be suf
ficient authority for the county auditor to audit a claim and draw a
warrant on the treasury for the amount.
Act not to affect
salaries of judges Sec. 4. Nothing in this act shall be so construed as to affect the
now in office.
salary of any county judge now in office, but this act shall apply to
Salaries ofcertain their successors to be elected hereafter : Provided, that the county
county judges
excepted.
judges of the counties of Placer, Nevada, Trinity and Klamath, shall
be entitled to receive, during the remainder of their term, the salaries
Former act
fixed by this act. " An act to fix the compensation of county judges
and associate justices of the court of sessions," passed April twentysecond, A. D., one thousand eight hundred and fifty, is hereby re
pealed.
CHAPTER CXCVI1.
AN ACT to amend an Act entitled "An Act declaring certain Rivers
and Creeks navigable, passed February eighteenth, one thousand
eight hundred and fifty-one. (1)—[Passed May 17, 1853.]
The People of the State of California, represented in Semite and
Assembly, do enact as follows :
Former act
Certain rivers
declared
navigable.
San Jose river.

Section 1. The first section of an act entitled "An act declaring
certain rivers and creeks navigable," passed February eighteenth, one
thousand eight hundred and fifty-one, is hereby amended so as to read
as follows : " Section 1. So much of the San Jose de Guadalupe
river as lies between its mouth and Alviso ; and so much of a slough
(t) The act which this amends was in tjpe before this act was received, and
consequently occurs in its original from. See ante, page 247.
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as lies between the warehouses of Bodloy and Barrows, and R. Wil
son and the bay of San Francisco ; and so much of the Petaluma Pet»Iunu»
river as lies between its mouth and the northern boundary of the town
of Petaluma, situate on the western bank of Petaluma creek ; and so
much of the Sonoma river as lies between its mouth and a point op- Sonoma river,
posite Fowler's hotel, in the town of San Luis ; and so much of the
Napa river as lies between its mouth and the toll-bridge ; and so
much of the Suisun river as lies between its mouth and the town of suUun river.
Suisun embarcadero ; and so much of the Sacramento river as lies Sacramento
between its mouth 'and the mouth of Clear creek ; and so much of the
Feather river as lies between its mouth and the northern boundary of
the city of Ophir ; and so much of Yuba river as lies between its Yub» riTermouth and a point at the mouth of the slough at the foot of A street
in the city of Marysville ; and so much of the San Joaquin river as sm Joaquin
lies between its mouth and the Tulare lake ; and so much of the
Stockton slough as lies between its mouth and the west line of El stoekton ,l0O&h
Dorado street, in Stockton ; and so much of the Mokelumne river as Mokeiumne
lies between its mouth and the first falls ; and so much of the Tuo- Tuolumne river
lumne river as lies between its mouth and canon or foot of the rapids ;
and so much of Deer creek as lies between the house of Peter Lassen t*** *««*•
and its mouth ; and so much of the river, called the American fork, American fork,
as lies between its mouth and a point known as the "lower ford " are
hereby declared navigable streams : Provided, that until a road shall *™j5*dnuf£jj|
be constructed,' which can be travelled at all seasons of the Jyear from ?Sacramento
Tnxi fr0™ city
the city of Sacramento to the town of Brighton, the part of section |haU *• builtone of this act which relates to the river, called the " American fork,"
shall be void, and that portion of this act shall read—" and so much
of the river, called the American fork, as lies between its mouth and
a point opposite the town of Brighton, are hereby declared to be
navigable."
CHAPTER CXCVIII.
AN ACT entitled An Act to prevent Persons from enticing Seamen
to desert.—[Passed May 17, 1853.]
\
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. If any person or persons shall entice any seaman to jjjjjjjjj^
desert from any vessel, belonging to any citizen or citizens of the
United States, or of any foreign country, while lying within the
77»
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waters of this state, and on board of which said seaman shall have
shipped for a term or voyage unexpired at the time of such entice
Penalty for vio ment, such person or persons so offending shall be deemed guilty of a
lating this act.
misdemeanor, and on conviction, shall be sentenced for the first of
First offence. fence to imprisonment in the county jail, not less than two months, nor
more than six months, and to a fine not less than fifty dollars, nor
Subsequent
more than five hundred dollars ; and for each subsequent offence, to
imprisonment not less than six months, nor more than two years,
and a fine not less than five hundred dollars, nor more than one
thousand.
Penalty for
Sec. 2. Any person or persons, who shall harbor or secrete any
harboring or
secreting desert seaman shipped as aforesaid, knowing him to be so shipped, and with
ing
a view to persuade or enable said seaman to desert, shall be deemed
guilty of a misdemeanor, and punished as provided in the first section
of this act.
CHAPTER CXCIX.
AN ACT to limit the Hours of Labor.—[Passed May 17, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Ten hours shall be considered a legal day's labor itt
Ton hours
declared a legal any action in law, in any of the courts of this state.
day's labor.
CHAPTER CC.
AN ACT for the more effectual Distribution of the Laws, Journals
and Public Documents of the State of California.—[Passed May
17, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows : .
Secretary of state Section 1. For the purpose of distributing promptly and surely
to apportion the
,
.
, « ,.
, . °,
.
.
state into
the laws and journals of this state, and all other public documents
required by law to be distributed throughout the different counties of
this state, the secretary of state is hereby authorized to apportion
the state into four districts, as may be found necessary for the secure
and rapid dissemination of the books and documents aforesaid, and
Andagent
to appoint
appoint
an agent
an
to
rr
° in each district, whose duty\ it. shall
. be to. deliver,
deiiTcrtotne to the county clerk of each county included within his district, such
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books and documents as are intended for distribution in the county comity clerks
of which he is clerk, and take the receipt of the said clerk for the documents of
same, which receipt shall be returned to the secretary of state.
Sec. 2. Immediately on the receipt of said books or documents, ^Xtribute"
it shall be the dutyJ of the county* clerk to cause the same to be disto officers
. to
receive entitled
the
tributed through his county to all officers entitled by law to receive same,
them, and shall take their receipts for the same ; said receipts speci- JJ^^'J ^nd*
fying that the book or books, so received, are to be turned over to ^^^^J0
their successors in office, and transmit said receipts to the secretary Btateof state to be filed in his office. And it is hereby made the duty of
the sheriff of each county to make such distribution under the di
rection of the clerk aforesaid.
Sec. 3. Said agents shall be employed by the secretary of state, at Agents to be
the lowest rate at which suitable and competent persons can be ob- lowest rates,
tained to perform the work, and shall give bond and security in such To gi" bond,
sum as the secretary of state shall direct, conditioned to deliver the
said laws, journals and documents to the several county clerks. within Laws, etc., to be
their respective districts, within such a length of time from the date a reasonable
of their reception as will be the shortest within which the work can
be reasonably accomplished, having regard to the character of the
county over which the distribution is to be made—said time to be To
.9 t T
n
.*
DT secretory
fixed by the secretary of state,—said bonds to be approved by the of sute.
secretary of state and filed in his office : Provided, the compensation Compensation,
of such agents shall not exceed, to each person, twelve dollars per
day, and the total compensation to any one person shall not exceed
five hundred dollars in any one year.
Sec. 4. The agents aforesaid shall be paid for their services the to bo paid on
amount agreed upon in the comptroller's warrants, to be issued on the of'"rotary **
Certificate of the secretary of state, which certificate shall not be of >tat*'
given until
the said agents
have_ produced receipts
Agents toreceipts
/ii
,
.
- from the countyJ produce
judges (or clerks or sheriffs as the case may be) of the different coun- foraii laws, etc.,
. >iii • t • , •
. ,.
placed in their
ties included within their respective districts, for all books and docu- charge,
ments which may have come into the charge of said agents for distri
bution, or some other equally satisfactory evidence is produced of
their proper distribution.
Sec. 5. The secretary of state is hereby authorized to distribute Sec"^ <*
*
state authorized
the public documents, laws, and journals, and reports of this state, *° distribute
ii i_v
laws, etc., of the
to all public
of learning,
st»te to publice<"
,. libraries, ,institutions
.
.
° authors, rpublishers, and institutions,
states, which he may deem important in securing an interchange, and in « '
building up and improving the library of this state.
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CHAPTER CCI.
AN ACT declaratory of the Effect of the Repeal of Criminal Lous.
—[Passed May 17, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Construction
of repeals of
criminal laws,

Section 1. That the repeal of any law creating a criminal offence,
in
1111
•
i
i • »•
i
-t
shall not be held to constitute a bar to the indictment and punishment
of a crime already committed in violation of the law so repealed, un
less the intention to bar such indictment and punishment is expressly
declared in the repealing act.

CHAPTER CCII.
AN ACT to amend the fourteenth Section of an Act entitled "An
Act concerning the office of County Treasurers," passed March
twenty-seventh, one thousand eight hundred andfifty. (1)—[Passed
May 17, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows:
Former act

Section 1. Section fourteenth of an act entitled " An act concern
ing the office of county treasurers," passed March twenty-seventh,
one thousand eight hundred and fifty, is hereby amended so as^to
County orders read—No order or warrant drawn on the county treasurer and payand warrants to
.
_
. ,.
be redeemed in able out of the county revenue shall be received in payment of county
the order of
'*
™*
.*
registry on books tax or dues, except from the person in whose favor it was drawn, but
shall be subject to redemption only in the order in which it stands
registered or noted in the treasurer's book.
when act to
Sec. 2. This act shall take effect and be in force from and after
the first day of June, one thousand eight hundred and fifty-three.

(I) See ante, page 113. The act which this amends was in type before this
act was received.
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CHAPTER CCIII.
AN ACT to establish an Asylum for the Insane of the State of Cali
fornia. (1)—[Passed May 17, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. There shall be established within and for the state of state i
asvlum
California an asylum for the insane, by the name of the insane asylum established,
of California, and all buildings belonging thereto or connected there
with shall be erected upon the grounds donated to the state in or near
the city of Stockton, and the trustees of the Stockton state hospital Property of the
.. .
,
.,
i
,
Stockton state
and the insane hospital, are hereby directed to deliver to the trustees and insane
of the insane asylum of California all property of every description delivered over
, ,
.
.
, , _ ,
* ... to the trustees
belonging to or in any wise appertaining to the Stockton state hospital, created by this
and the insane hospital, which has come under their care as provided
by law ; and upon delivery of said property they shall receive from
the trustees of said asylum a receipt therefor, and shall deliver said
receipt to the comptroller of state. Accompanying said receipt shall £f1"]lLulmT
be attached a list of the insane patients transferred to the trustees of controller.
the insane asylum of California.
Sec. 2. The administration of said asylum shall be confined to a Administration
*
of hospital to be
board of trustees, to be composed of five members to be chosen by the confined to Ave
trustees.
legislature. Said trustees shall be divided by the legislature into two llow appointed.
°
,
\Vh.o Bhall be
classes ; the trustees of the first class shall go out of office at the ex- divided into
two classes.
piration of one year, so that two shall be chosen at the end of the first Term of office,
year and three at the end of the second year ; three of whom shall be
permanent citizens of Stockton, or vicinity, and shall elect by ballot, JJ^J^'^
from their number, a president to preside over their deliberations, and Tice present,
perform such duties as may be required by law and the by-laws of the invested with
institution, and a vice president to act as president in his absence ; ^m^e
they shall be known by the name and style of the trustees of the in
sane asylum of California, and by that name they and their successors
shall be known in law, have perpetual succession, may sue and be
Bued in all the courts of this state, and may receive and hold property,
real and personal, for the use and benefit of said asylum.
Sec. 3. The board of trustees shall have full power to manage and Powers and

(1) For state marine hospital, sec post, chap. 214.
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duties of board administer the affairs of said asylum. They shall cause a draft of
of trustees.
Draft of
such building or buildings to be made as they may deem necessary
buildings.
and proper for the insane asylum of California, which draft or plan
To be submitted shall be subject to the inspection of the governor of the state, and if
to the governor.
he approve the same, they may receive sealed proposals for the fur
nishing of the material and for the erection of the same, and the con
Contract to be tract shall be given to the lowest responsible bidder : Provided, that
given to tho
lowest bidder. the cost shall not exceed, when completed, the sum of fifty thousand
Cost of building.
dollars : Provided, that nothing herein contained shall prevent the
trustees, with the consent of the governor, from entering into a con
Present
tract
with the contractor or contractors of the present hospital build
buildings may
be completed. ings to complete the same in conformity with this section.
Trustees to make Sec. 4. The trustees shall have power to make by-laws for their
by-laws.
own government and the government of the asylum, not repugnant to
the laws of the United States or of this state ; they shall cause to be
Record of
kept a record of their proceedings, which shall at all times be open
proceedings.
to the inspection of a committee of the legislature. During the first
Annual reports week of each session, an annual report shall be submitted to the le
to bo made to
the legislature. gislature, showing the annual receipts and expenditures, the condition
Contents.
of the asylum, the number of patients admitted during the year, the
number remaining in the asylum at the date of the report, and such
other matters touching the general affairs of the asylum as they may
deem advisable. They shall make a thorough visitation of the asy
lum monthly ; at the end of each year a full and detailed statement
shall be drawn up by the trustees and submitted to the legislature
during the first week of the session thereof; they shall have stated
Monthly
meetings
at least once a month, and a majority shall constitute a
meetings.
Quorum.
quorum to transact business.
Legislature to
Sec. 5. The legislature shall elect on joint ballot one resident physi
elect resident
physician.
cian, who shall be superintendent of the asylum ; he shall hold his
Term of office.
Qualifications. office for two years, and until his successor is appointed and qualified ;
he shall be a graduate in medicine, and shall have practised his pro
fession at least five years from the date of his diploma, and he shall
Annual salary. receive an annual salary of five thousand dollars, payable quarterly
out of any moneys belonging to the hospital fund, or set apart by law
for
the use of said asylum. Said resident physician shall be supplied
And necessary
supplies for
with
provisions, fuel, household furniture, and such other necessaries
himself and
family.
as may be required for the comfort of himself and family, if he
has one.
Resident
Sec. 6. The resident physician, who shall also be the superintend
physician shall
ent, shall be the chief executive officer of the asylum ; he shall have
also be
superintendent
the general superintendence of the buildings, grounds and property,
of asylum.
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and the direction and control of all rpersons therein, subject
J to the r»w
duties and
laws and regulations established by the trustees ; he shall daily as
certain the condition of the patients and prescribe their treatment ;
he shall appoint, with the approval of the trustees, so many assistants J£e JfE^^^"1
and attendants as he may think proper and necessary for the econo- ^"^"^ et0
mical and efficient rperformance of the business of the. asylum, and to compensation,
to fl* tht'lr,
prescribe their several duties and places, and to fix, with the trustees' and '» dischargo
i
.
a
• ^em wnen
approval, their compensation, and to discharge any of them, at his necessary,
sole discretion ; but in every case of discharge he shall forthwith re
cord the same, with the reasons, under an appropriate head, in one of
the books of the asylum ; he shall have power to suspend, until the May suspend a
i -i «» •
-i
resident officer.
next meeting ot the trustees, tor good and sufficient cause, a resident
officer ; but in such case he shall give written notice of the fact, with its written notice
•
o i
i
40 be a*™'
causes and circumstances, to one ot the trustees, whose duty thereupon
shall be to call a special meeting of the board of trustees to provide
for the exigency ; he shall also, from time to time, give such orders
and instructions as he may judge best calculated to insure good con- To maintain
duct, fidelity and economy in every department of labor and expense; discipline.
and he is authorized and enjoined to maintain salutary discipline
among all who are employed by the institution, and to enforce strict
compliance with such instructions and uniform obedience to all the
rules and regulations of the asylum ; he shall cause full and fair ac- To keep record of
*
, „ ,
...
, tDe transactions
counts and records of all his doings, and of the entire business and and business of
. tho institution.
operations of the institution, to be kept regularly from day to day, in
books provided for that purpose, in the manner and to the extent pre
scribed in the by-laws ; and he shall see that all such accounts and Abstract to bo
records are fully made up to the end of the year, and that the princi- trustSa at the *
pal facts and results, with his report thereon, be presented to the en 0 8 ,e™trustees immediately thereafter, that they may submit the same, and J°1^1'"abtm^ted
a report therewith, to the legislature. The said resident physician ^side°'
shall reside within the asylum, and shall not be allowed to engage in m* duties,
any private practice, but shall at all times be in attendance at said
asylum, except when he may obtain leave of absence from the trus
tees ; the assistant physician shall perform his duties and be subject p^*^
to the responsibility of the superintendent in his sickness or absence ; IIis duties,
and the said assistant physician may call to his aid, for the time be- assistance, and
•mg, such medical assistance as he
t may deem
j
necessary, but the com- compensation
therefor,
pensation to be allowed shall not exceed that given to the assistant
physician for like services.
Sec. 7. There shall also be elected, in the same manner, an assist- Assistant
physician.
ant physician, who shall be a regular graduate in medicine, and who
shall have practiced his profession at least five years from the date of and duties.
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Compensation.

his diploma ; he shall reside within the asylum, and perform such
other duties as may be directed by the superintendent and prescribed
by the by-laws. He shall have a salary of three thousand dollars per
annum, payable quarterly.
Comptroller to
Sec. 8. All vouchers for expenditures shall first be examined and
issue warrants
forexjieuditures approved by the board of trustees ; and, when audited, the comptrol
when audited
by trustees.
ler of state is hereby directed to draw his warrant, and. the treasurer
of state to pay the same from the asylum fund.
Trustees to
Sec. 9. Within thirty days after the passage of this act, the trus
qualify within
thirty days.
tees shall take the oath of office, and shall immediately undertake the
And organise organization of said asylum, in conformity with the provisions of this
the asylum.
act. They shall by ballot elect a treasurer, who shall hold his office
To elect a
treasurer.
who »imii give for one year, and until his successor is qualified ; and who, before
fStMuuuTharge entering upon the duties of his office, shall give bond and security, to
of his duties. ^e approved by the board of trustees, in the sum of twenty thousand
dollars, payable to the trustees of said asylum, conditioned for the
faithful discharge of his duties. The treasurer shall keep a correct
„
.
.
_.
_ ,
.
account ot the receipts and expenditures or the asylum, together with
its property, assets and revenue ; he shall also act as secretary to the
board of trustees and of the asylum ; he shall keep the books and
have charge of the accounts, and perform such duties as the trustees
Salary of.
may
direct. The salary for the office of treasurer and secretary shall
treasurer.
Assistant
not exceed one thousand dollars per annum, to be paid quarterly.
physician may
act as treasurer The assistant physician may be elected treasurer and secretary.
and secretary.
Board of trustees Sec. 10. The board of trustees may expel any of their members
may expel any of
for cause, by a two-third vote of the whole number, and any vacancy
its members.
Vacancy in
in the board may be supplied by an election by the trustees.
board.
Physicians may
Sec. 11. Should either the resident or assistant physician neglect
be suspended for
certain causes. or refuse to discharge their duty, as herein prescribed, or absent
themselves, without the consent of the trustees, they, or either of
them, shall be suspended or removed form office at the discretion of the
trustees : Provided, that no such suspension or removal shall be had
By a vote of
except by a vote of two-thirds of the whole board, nor until the party
two-thirds of
the board.
sought to be removed shall be first heard in his own defence.
Governor to nil
Sec. 12. If any vacancy shall occur in the office of resident or
assistant physician, such vacancy shall be filled for the unexpired
term by appointment of the governor.
Officers elected
Sec. 13. All officers appointed or elected under this act shall be
under the act to
be tittens of the citizens of the United States and of this state: and shall, before
United States.
'
*
Requisites.
entering upon their duties, take an oath of office faithfully to perform
their respective trusts ; and no officer shall be allowed to charge or
appropriate any fee or-perquisite to his own use.
Treasurer to keep
true accounts of
expenditures,
etc.
And act as
secretary of
the board.
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Sue. 14. The county judge of any county in this state shall, upon county judge
• application to any person under oath, setting forth that any person, lunatics"to
by reason of insanity, is unsafe to be at large, or is suffering under SkaS1 *"
mental derangement, forthwith cause the said person to be brought be- M3rlamfore him, at such time and place as he may direct ; and the said county
judge shall cause to appear, at the same time and place, two respect
able physicians, who shall proceed to examine the person alleged to
be insane; and if said physicians, after careful examination, shall Proofof humility,
certify on oath that the charge of insanity be correct ; and if such
judge be satisfied that such person is, by reason of insanity, unsafe to
be at large, shall order the lunatic person to be conveyed to and
placed in the insane asylum of California.
Sec. 15. The courts of this state shall have Apower tto commit to may
I*—**be criminals
comsaid asylum any person who may have been charged with an offence mitted to the
punishable by imprisonment or death, who shall have been found to
be insane, in manner provided by law, at the time the offence was
committed, and who shall continue insane.
Sec. 16. The state shall in all cases be chargeable with the
*» •* „.
°
charged with the
expenses
incurred
in
the
conveyance
of
the
indigent
insane
to
and
expenses
r
1,0
conveyingof
from the asylum, and for their maintenance during their residence in innatics to the
— .
asylum.
said «,i
asylum : Provided,
the amount
charged
shall„ To
deducted
.
.
, 6 for
, such
, .expenses
l,
frombeeffects
of
be allowed by the trustees of said asylum, and also in the event of deceased
lunatics.
the death of such insane person, the funeral expenses thereof to be
paid out of the asylum fund.
Sec. 17. Paying patients, whose friends or whose property can pay Paying patients,
their expenses, shall pay according to the terms directed by the trus
tees : but the insane cpoor shall int all respects receive
the same modi- ftn
insane
poor,
tit
treatmtjnt
cal care and treatment from the institution, and good and wholesome thereof,
diet, and no record of debt shall be made against them.
Sec. 18. Two-fifths of .all moneys which may be received, in com- Certain
mutation of bonds, in accordance with an act concerning passengers support of the
arriving in the ports of the state of California, approved May third, by virtue of
one thousand eight hundred and fifty-two, is hereby set apart and ap- 8
propriated as a fund for the insane asylum of California. (1)
Sec. 19. All laws or portions of laws conflicting or being inconsist. Fonneracts
ent with this act, are hereby repealed.
(1) For act referred to, see ante, p. 224.
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CHAPTER CCIV.
AN ACT to abolish the present State Hospitals, and to provide for
liquidating the Indebtedness of the same. (1)—[Passed May 17,
1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Acts relative to
Section 1. An act to create a state hospital in the city of Stock
Stockton state
hospitals
ton,
passed April thirtieth, eighteen hundred and fifty-one, is hereby
repealed.
repealed. An act to authorize the trustees of the Stockton state hos
pital to erect a building for the insane of the state, and to provide for
their support, is hereby repealed. An act to amend the twenty-sec
ond section of an act to create a state hospital in the city of Stock
ton, passed May first, eighteen hundred and fifty-two, is hereby
repealed.
Acts relative to
Sec. 2. The acts hereinafter referred to by their titles, are hereby
marine hospital
at San Francisco repealed. An act providing for the creation of a marine hospital for
repealed.
the state of California, passed April ninth, one thousand eight hun
dred and fifty, is hereby repealed. An act amendatory of section
second of an act creating a marine hospital for the state of Califor
nia, passed April twenty-second, one thousand eight hundred and fifty,
is hereby repealed. An act amendatory of an act providing for the
creation of a marine hospital for the state of California, passed Feb
ruary seventh, one thousand eight hundred and fifty-one, is hereby re
pealed. An act to amend an act to provide a revenue for the state ma
rine hospital at San Francisco, passed March twentieth, one thousand
eight hundred and fifty-one, is hereby repealed. An act to amend an act
to provide for the establishment of a state marine hospital at San
Francisco, approved April thirtieth, one thousand eight hundred and
Acts relative to fifty-one, is hereby repealed. An act to create a state hospital in the
■tate hospital
at Sacramento city of Sacramento, passed April fifteenth, one thousand eight hun
repealed.
dred and fifty-one, is hereby repealed. An act amendatory of an act
entitled an act to create a state hospital in Sacramento, passed April
twenty-eighth, one thousand eight hundred and fifty-one, is hereby re
pealed. An act amendatory of an act entitled an act to create a
state hospital in Sacramento, passed April fifteenth, one thousand
eight hundred and fifty-one, is hereby repealed.
(1) For insane asylum, see preceding chapter, and for state marine hospi
tal, see post, chap. 214.
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Sec. 3. The comptroller and treasurer of state, together with the comptroller,
•
11
l i
in
treasurer of
attorney general respectively, are hereby constituted a board of ex- state, and
« ,
ii
i.i
ini.iT attorney general
aminers of the accounts and demands owing by each of their [these] constituted a
respective state hospitals, and the accounts and indebtedness of the examiners of the
hospitals up to the period when, by the provisions of this act, the hospitals
same are abolished, [and so much thereof as found to be just and this act*1 by
equitable by such board of examiners, or a majority thereof, shall, by
the provisions of this act, the same are abolished ? ] and so much
thereof as found to be just and equitable by such board of examiners,
or a majority thereof, shall by them be certified to the state comptrol
ler, who shall thereupon draw his warrant on the state treasurer in Balances due to
be paid by state
favor of the president of each board of trustees respectively,
treasurerfund.
from
* to be paid
r
hospital
out of the fund provided for the support of state hospitals, by the
several acts now in force or repealed by this act : Provided, if such in case of
fund shall be insufficient to pay and discharge the full amount of such general fund,
indebtedness so audited, the treasurer of state shall, and he is hereby
authorized to pay to the president of the respective boards as afore
said, the amount of such balance out of any moneys in the general
fund not otherwise specifically appropriated by law : And further pro
vided, if upon the examination of such accounts, and the payment and
discharge of all the debts of each state hospital respectively, there
shall exist any surplus funds belonging to such hospital, the same
shall be paid into the hospital fund of this state. Provided further, Surplus to be
,
. 1 1
.
,
n .i ,
. ,
Pald mto the
that no power is hereby given to the trustees of said hospitals to hospital fund,
contract for any thing which is not intended for the temporary sup- effect, necessary
i r> ai. -l
i
articles only to
port 01 the SICK only.
be purchased.
Sec. 4. All laws or portions of laws conflicting or being inconsist- conflicting acts
ent with this act, are hereby repealed.
repealed.
Sec. 5. This act shall take effect from and after the thirteenth
dayJ 0f the act.
\
of June next ensuing.
CHAPTER CCV.
AN ACT to apportion the Senatorial and Assembly Districts'of this
State.—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The counties of San Diego, San Bernardino and Los Senatorial
Angeles, shall be the first senatorial district, and shall elect one
senator. The county of San Diego and the county of San Bernar- First: San Diego,
dino, shall elect one member of assembly each ; and the county of
'
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and hot Angeles Los Angeles shall elect two members of assembly. The counties of
counties.
°
_
_
*
Santa Barbara and San Luis Obispo shall be the second senatorial
Second : 8<ultgin district, and shall elect one senator. The counties of Santa Barbara
Luis Obispo
and San Luis Obispo shall elect one member of assembly each. The
Third : Monterey counties of Monterey and Santa Cruz shall be the third senatocoun'ties.
rial district, and shall elect one senator. The counties of Monterey
and Santa Cruz shall elect one member of assembly each. The
Fourth: Santa counties of Santa Clara and Alameda shall be the fourth senatorial
Clara and Alame* ... .
_ ■ ..
_ _
_
da counties.
district, and shall elect one senator. The county of Santa Clara
shall elect two members of assembly, and the county of Alameda
Fifth-. San Fran- shall elect one member of assembly. The county of San Francisco
count3r" shall be the fifth senatorial district, and shall elect four senators, and
six,tb-: Murit>osa shall also elect nine members of assembly. The counties of Maripoand Tulare
'
*
counties.
sa and Tulare shall be the sixth senatorial district, and shall elect
one senator. The county of Mariposa shall elect two members of
assembly, and the county of Tulare one member of assembly. The
SeTenth : Tuo- county of Tuolumne shall be the seventh senatorial district, and shall
limine county.
elect two senators ; and shall elect five members of assembly. The
Eighth: San
counties of San Joaquin and Contra Costa shall be the eighth senaJoa(|uin and
.
.
r_i
contra Costa torial district, and shall elect one senator. The county of San Joa
quin shall elect two members of assembly ; and the county of Contra
Ninth : Sacra- Costa shall elect one member of assembly. The county of Sacra
mento county. menj0 Bnaii De the ninth senatorial district, and shall elect two sena
tors, and shall also elect four members of assembly. The counties of
Tenth:and
Solano,
Napa,
Yolo Solano, Napa
r and Yolo, «shall be the tenth senatorial district, and
counties.
shall elect one senator. The counties of Solano, Napa and Yolo,
shall each elect one member of assembly. The counties of Sonoma,
EieTenth : Sono- Marin and Mendocino, shall be the eleventh senatorial district, and
ma, Marin, and
.
.
Mendocino
shall elect one senator. The counties of Sonoma and Mendocino
shall elect two members of assembly, and the county of Marin shall
elect one member of assembly. The counties of Trinity, Klamath,
Twelfth : Trinity, Humboldt and Siskiyou, shall be the twelfth senatorial district, and
Humboldt, and shall elect one senator. The counties of Trinity, Klamath, Humcounties,
boldt, and Siskiyou shall elect one member of assembly each. The
Thirteenth : Co- counties of Colusi and Shasta shall be the thirteenth senatorial dislusi and Shasta
.
_^ .
counties.
trict, and shall elect one senator. The counties of Colusi and Shasta
shall each elect one member of assembly. The county of Butte shall
Fourteenth:
be the fourteenth senatorial district, and shall elect one senator. The
utte county. counjy 0f j}utte shall olect three members of assembly. The counFifteenth: Tuba ties of Yuba and Sutter shall be the fifteenth senatorial district, and
ronnties.''*
shall elect three senators, of whom two shall be elected by Yuba and
one by Yuba and Sutter jointly. The county of Yuba shall elect five
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members of assembly, and the county of Sutter shall elect one mem
ber of assembly. The county of Nevada shall be the sixteenth sen- sixteenth: New.
,
da county.
atorial district, and shall elect two senators, and shall also elect five
members of assembly. The county of Placer shall be the seventeenth Seyenteenth:
■ , . .
,
« Placer county.
senatorial district, and shall elect two senators, and shall also elect four
members of assembly. The county of El Dorado shall be the eighteenth Eighteenth : H
Dorado county.
senatorial district, and shall elect four senators, and shall also elect
eight members of assembly. The county of Calaveras shall be the nine- Nineteenth: Caiaveras county.
teenth senatorial district, and shall elect two senators, and shall also
elect five members of assembly. The county of Sierra shall be the Twentieth :
. ,
. rs i.
i
i
Sierra county.
twentieth [senatorial] district, and shall elect one senator and two
members of assembly.
Sec. 2. At the next general
election,fiji
the first, second, third, Di»triet«
^ l^ti
°
senators at
the
seventh, ninth, tenth, twelfth, thirteenth, fourteenth, sixteenth and n«t election,
seventeenth districts, shall elect each one senator ; the fifth, fifteenth,
and nineteenth districts, shall elect each two senators; and the
eighteenth
district shall elect three senators. Of the senators zpro- go
when
°
out »«»it°re
of office.
vided by this section to be elected at the next general election, four
shall go out of office on the first Monday of January, one thousand
eight hundred and fifty-five, to be determined by lot as follows : The How temu are
three senators elected in the eighteenth senatorial district, shall de
termine which one shall go out of office on the first Monday of Jan
uary, one thousand eight hundred and fifty-five. The senators elect
ed in the fifteenth [senatorial] district, and the senators elected in the
nineteenth [senatorial] district, shall in like manner, determine which
member of each delegation shall go out of office on the first Monday
of January, one thousand eight hundred and [fifty-five], and the sena
tors elected in the first and twentieth [senatorial] districts, shall also
determine by lot which one of their number shall go out of office
on the first Monday of January, one thousand eight hundred and
fifty-five.
Sec. 3. At the general election to be held in one thousand eight Senators are to
hundred and fifty-four, there shall be elected in the respective districts *854a number of senators corresponding to the number of those senators
whose term of office expires on the first Monday in January, one
thousand eight hundred and fifty-five : Provided, that the first sena- ^™t^,tt^t0
torial district shall be entitled to but one senator on and after the first 1
Monday in January, one thousand eight hundred and fifty-five.
78*

930

COMPILED LAWS OF CALIFORNIA.

CHAPTER CCVI.
AN ACT in relation to Resistance of Payment of Revenue due the
State.—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
P™secuUoM for
Section 1. Whenever the comptroller of state, or the attorney
avenue kn general of the state, shall be of opinion that any law of this state, in
transferred to relation to the revenues thereof, has been so far violated as to require
any other county
,
B
B
B .
*.
than
as against persons... charged
offence . or in,
whichthat
the inoffence prosecution,
r.
. ° with, criminal
, .
was committed, civil action, and that justice will be promoted by the prosecution of
any or all offenders in some other and adjoining county than that in
which the offence, or the neglect, or therefusal to pay mayhave been com
mitted, he may designate .some other and adjoining county for that
purpose, and direct the proper officers or attorney to institute and
prosecute in the county so designated, all violations of the provisions
of any law of this state requiring criminal prosecution or civil action
which have been committed, or which may be committed in another
county. Civil action may be had, or bills of indictment may be found,
and trials had in all respects in the county so designated by the compcomptroiier or troller of state, or by the attorney general, in the same manner as
attorney general
,
. »
to direct prothough the offences had been committed or payment of revenue negmny obtain
lected, or refused, in the county in which the prosecution or civil
in enforcing
action is had. For this purpose, the comptroller of state or the attor
ney general is authorized to call to his aid the district attorney, or
Expenses
BUch other counsel as he may designate, and the expenses thereupon,
approved by
after approval by the governor, shall be audited and paid out of the
general fund.
CHAPTER CCVII.
AN ACT for the Permanent Location of the Seat of Government of
the State of California.—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact asfolloics :
Sarcd the
K>Totmt

Section 1. That the city of Benicia, situated on the straits of Carquines, shall be, and remain the permanent seat of government of the
state of California in accordance with the constitution.
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CHAPTER CCVIII.
AN ACT to amend " An Act to "provide for the Redemption of
Comptroller's Warrants drawn on the General Fund" passed
April first, eighteen hundred and fifty-three. (1)—[Passed May
18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Clause first, of section first, of the act to rprovide for amended.
Former act
the redemption of comptroller's warrants drawn on the general fund,
passed April first, one thousand eight hundred and fifty-three, is here
by amended so as fo read as follows :
First. Excepting the interest tax for the funded debt of the years Certain taxe«
eighteen hundred and fifty-one, and eighteen hundred and fifty-two, to be paid in
and the interest tax of the state prison bonds of eighteen hundred 80,(1 Bnd
and fifty-three, and the additional sum of ten cents on each one hun
dred dollars of valuation of taxable property levied for the payment
of the interest accruing on the funded debt of eighteen hundred and
fifty-two, and the seven per cent, bonds belonging to the school fund,
for the fiscal year of eighteen hundred and fifty-three and fbur, all
the above interest tax, amounting to thirty-nine cents on each one
hundred dollars of valuation of taxable property shall be paid in
legal currency of the United States, or in clean gold dust at the rate
of seventeen dollars and fifty cents per ounce.

CHAPTER CCIX.
AN ACT to legalize certain Records of Deeds and other Instruments
in the County of Sacramento.—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The books of records used by Henry A. Schoolcraft, J^^o^^a
for the record of deeds and other instruments, in writing, and deposit- ^JJ i^^01"
ed in the recorder's office in said county, shall, on and after the first
day of June, one thousand eight hundred and fifty-three, be deemed
(1) For act which this amends, see ante, page 222, which was in type before
this amendatory act was received.
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legal records, and all instruments therein recorded shall have the
same force and effect in law as if duly recorded in the appropriate
books of record of such county at twelve o'clock, M., of the said first
day of June, and all copies thereof duly certified or proved, shall
thereafter have the same force and effect as other copies of record of
said office.
Certain records
Sec. 2. The record of all deeds and other instruments required by
of deeds made
evidence of the law to be recorded, and which are recorded in any of said books, shall,
contents thereof.
after twelve o'clock, M., of said first day of June, as in other cases
provided by law, be constructive notice to all persons of the contents
thereof.
CHAPTER CCX.
AN ACT to fix the Times for holding the Terms of the District Catrrt
throughout this State.—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. The several terms of the judicial districts in this'state
during each year, shall commence as follows :
1st. In the first judicial district : In the county of San Diego, on
First district
county of
the
third Monday of April, August, and December ; in the county of
San Diego.
Los Angeles
Los
Angeles, on the third Monday of March, July, and November: in
county.
San Bernardino the county of San Bernardino, on the third Monday of February,
county.
May, and October.
Second district,
2d. In the second judicial district : In the county of Santa Bar
Santa Barbara
county.
bara, on the first Monday of May, August, and November ; in the
San Luis
county of San Luis Obispo, on the first Monday of March, June, and
Obispo county.
September.
Third district,
3d. In the third judicial district : In the county of Santa Clara,
Santa Clara Co.
on the third Monday of January, April, July, and October; in the
Alameda Co.
county of Alameda, on the third Monday of February, May, August,
Monterey Co. and November ; in the county of Monterey, on the second Monday of
March, June, September, and December ; and in the county of Santa
Santa Cruz Co. Cruz, on the first Monday of April, July, and October.
Fourth district.
4th. In the fpurth judicial district, on the first Monday of Feb
ruary, April, June, August, October, and December.
Fifth district, San 5th. In the fifth judicial district : In the county of San Joaquin,
Joaquin Co.
on the third Monday of January, April, and July, and on the second
CalaTeras Co. Monday of October ; in Calaveras county, on the first Monday of
Terms of
district court.
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February, June, and October ; in Tuolumne county, on the third Tuolumne Co.
Monday of February, June, and October ; in Mariposa county, on the Mariposa Co.
first Monday of March, July, and November.
6th. In the sixth judicial district, on the first Monday of February, siitb/district.
April, June, August, October, and December.
7th. In the seventh judicial
district : In the county
SeventhCo.district.
J
f of Solano, on Solano
the third Monday of January, April, and October ; in the county of
Contra Costa, on the first Monday of January, April, and October; contra costaCo.
in the county of Napa, on the first Monday of February, May, and Napa Co.
November; in the county of Sonoma, on the third Monday of Febru- Sonoma Co.
ary, May, and November ; in the county of Marin, on the first Mon- Marin Co.
day of March, June, and December.
8th. In the eighth
district.
°
•>judicial district: In Humboldt county,
•" on the Eighth
Humboldt
Co.
first Monday of April, July, and October : In the county of Klamath, Klamath Co.
on the second Monday of April, first Monday in June, and second
Monday in October ; in Siskiyou, on the first Monday in May, August, siskiyou Co.
and November.
9th. In the ninth judicial district : In the county of Butte, on the Ninth di«trict.
i
Butte Co.
second Mondays of March and June, on the fourth Monday of August,
and on the third Monday of December ; in the county of Shasta, on Shasta Co.
the fourth Monday of March and J unc, on the second Monday of
September, and fourth Monday of November ; in the county of Trinity, Trinity Co.
on the second Monday of April and July ; on the fourth Monday of
September, and on the second Monday of November ; in the county
of Colusi, on the first Monday of May and August, and on the third CollMl CoMonday of October.
10th. In the tenth Jjudicial district : In the countyJ of Sutter, on the Sutter
Tenth district.
Co.
second Monday of February, May, and October ; in the county of
Yuba, on the third Monday of February, May, August, and first Mon- Yuba co.
day in December ; in the county of Nevada, on the third Monday of Nevada Co.
March and June, and on the second Monday of September and Novem
ber ; in the county of Sierra, on the fourth Monday of April, July, Sierra co.
and October.
11th. In the eleventh judicial district : In the county of El Dorado, f}'!£^c^et
on the fourth Monday of January, on the second Monday of May, and
on the third Monday of August and November ; in the county of
Placer, on the second Monday of January, and the third Mondays of piacer Co.
April, July, and October ; in the county of Yolo, on the third Mon- Yoio Co.
day of March, August, and December. (1)
(1) The act to fix the'time of holding court in the eleventh judicial district
wa.i in type before this was received, but is now superseded by this general act
See ante, p. 211.
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Sec. 2. All laws, and parts of laws, conflicting with any of the proyigions of this act, are hereby repealed.

CHAPTER CCXI.
AN ACT to protect the Archives of State and prevent their Removal
from Benicia.—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Writa or order*
Section 1. It shall not be lawful for any court of justice in this
for removal of
. .
. „
.
archives, etc., state, or any judge, to grant a writ of mandamus, or any other wnt
to diwe^dedto jot order against tho officers of state, or either of them, for the purby state officers.
^ compelling the removal of the archives of the state, or any
of the state offices from the city of Benicia to any point or place in
this state, and any writ so issued shall be disregarded by each and
every officer of state, whose duty it is to keep an office at the seat of
government, without rendering him or them liable for a contempt of
court.
CHAPTER CCXII.
AN ACT prescribing the Manner of applying for Pardons.—[Passed
May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. That all pardons hereafter applied for, to the governor
Applications for
pardon shall be of this state, by or on behalf of any person or persons convicted in
made In
accordance with any of the courts of this state, of any crime punishable by imprisonprovisions of
thi» act.
ment in the penitentiary, and sentenced to such imprisonment, shall
be made ahd conducted according to the provisions of this act.
Notice of the
Sec. 2. Notice shall be given to the judge of the court in which
application shall ^ne indictment was found or the conviction had, and also to the disof the^courUn88 t"c*' attorney who prosecuted the indictment under which the prisoner
uon'was hndnTiC" was convicted, of the intention to make application to the governor
for pardon, by tho party intending to make the application, at least
thirty days before the application shall be considered by the gover
nor, and a copy of the notice, acknowledged by the judge, shall be
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forwarded to the governor by the county clerk. The notice shall set c°py to bo
...
forwarded to
forth the name or names of the person or persons in whose behalf governor,
application is intended to be made, the crime of which he, she or
they have been convicted, the time such conviction was had, and the
term of sentence.
Sec. 3. The clerk of the county in which the conviction was had, Notice to t»
*
published by the
shall cause a copy of the notice to be published in some newspaper county clerk,
and the governor
published in the county, for at least twenty days before the apphca- notified thoreof.
tion shall be considered by the governor, or if no newspaper be pub
lished in the county, then a copy of the notice shall be posted by the
clerk upon the door of the court house twenty days prior to the con
sideration of the application by the governor ; and the clerk shall,
immediately upon inserting or posting the notice as herein provided,
notify the governor thereof, which notification to the governor shall
be considered evidence prima facie that the law in this particular
has been complied with.
Sec. 4. That in any and every case in which there is imminent dan- Provisions of
ger of the death of any person or persons so committed or imprisoned, in cases where
and which fact shall appear by the certificate of the physician of the apprehended,
penitentiary and the warden thereof, the foregoing provisions of this
act shall not be considered to apply.
Sec. 5. Nothing in this act contained shall be so construed as to Governor may
°
%
t
pardon convicts
prevent the governor of this state from pardoning a convict within whose term of
~
_
.
.
.
,
imprisonment is
from one to ten days prior to the expiration of his or her term of within ten days
•
-I,
,.
i •
ii , ofhaving
imprisonment, without the applicant or applicants being compelled expired,
to comply with the provisions of this act, nor shall this act be so
construed as to authorize the governor to grant a pardon to any indi
vidual, unless, in his opinion, the person or persons making applica
tion are proper subjects for the exercise of executive clemency.
Sec. 6. The expenses of publications provided for by this act, shall Exponscs of
.
i.
i
•
publication to
be paid by the party making the application ; and it is hereby express- be paid by the
ly provided that the judge or clerk shall charge no fee on account of ^ofees to be
any service required of them under this act : And provided further, judgfor clerk,
that any judge or clerk refusing or neglecting to comply with the pro- n'on-'compUance
visions of this act, shall be deemed guilty of a misdemeanor, and wUh thls act'
upon conviction thereof shall be removed from office.

4
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CHAPTER CCXIII.
AN ACT amendatory of an Act entitled " An Act to provide for the
Inspection of Flour" passed May third, one thousand eight hun
dred and ffty-two.—[Passed May 18, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. Trie act entitled " An act to provide for the inspection
of flour," passed May third, one thousand eight hundred and fifty-two,
is hereby amended so as to read as follows : The governor of the
Governor to
appoint for the state, by and with the advice and consent of the senate, is hereby author
term of two
years eight in ized to appoint, for the term of two years, eightcompetentpersons as in
spectors of flour.
Two for San
Francisco; one spectors of flour of the state of California, two to reside in the city of
each for
San Francisco, one to reside in the city of Sacramento, one to reside
Sacramento,
MarysTille,
in
the city of Marysville, one to reside in the city of Stockton, one to
Stockton,
Benicia,
reside
in the city of Benicia, one to reside in the city of Monterey,
Monterey, and
San Diego.
and
one
to reside in the city of San Diego, and the said inspectors
To possess like
shall possess like powers and perform the duties prescribed by this
act, within the ports for which they shall severally be appointed.
Inspectors to
Sec. 2. The inspectors appointed in accordance with the provisions
inspect flour
when called
of this act, shall, when called upon, inspect any flour that may arrive
upon, and mark
the same with at the ports of entry in this state for which they shall severally be
the brands
herein set forth. appointed, and shall mark in a distinct and legible manner each barrel
or package as follows, according to the quality thereof—" Superfine,"
" Fine," " Middling," " Bad or condemned." There shall also be
branded on each barrel or package, the year, and month of the year
said flour was so inspected, together with the name of the inspector.
False weights Each inspector shall correct any brand or mark which would give a
and brands.
false weight to any barrel or package of flour.
Sec. 3. Every barrel or package containing flour not marked by
Flour not
inspected shallj the inspector as provided in this act, shall have marked thereon in a
be marked by
Tender in
fair aud legible manner the name of the vender of the same, and they
manner as
provided in this shall also be marked " Superfine," " Fine," " Middling," " Bad or
suction.
condemned," according to their contents, and the number of pounds
contained therein, which shall be deemed a "warranty," by such
vender, that the barrel or package so marked is of the quality, and
contains the quantity so represented. Any person or firm who shall
Pcnnlty for
violating this
sell or offer for sale any flour not marked as aforesaid, shall be liable
provision.
to a penalty of twenty cents for every barrel or package so sold or
Former act
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offered for sale, to be recovered with costs before any court of com
petent jurisdiction, by said inspectors for their use.
Sec. 4. The inspectors appointed in accordance with the provisions May impact flour
„ ,.
, ,,
, . f.
.
,
,
.
when fraud is
of this act shall, at their discretion, or whenever there is apparent supposed to
fraud in the weight or quality of any barrel or package of flour
marked with a private mark as provided in the foregoing section,
inspect the same, and if it is found to be deficient in weight, or to False weights,
contain flour of a bad quality or such as has been pulverized or re- rc°-groMdSflour.
ground, the person who sold the same shall be deemed guilty of a
misdemeanor, and shall be punished for every such offence by fine not Penalty for
exceeding five hundred dollars, to be recovered by said inspector, lame*.118 016
with costs, before any court of competent jurisdiction ; and all mo
neys so recovered by them as such fine, shall be paid by said inspec
tors quarterly to the state treasurer, and shall be by him applied to Appropriation
the fund for the support of the state marine hospital at San Fran
cisco.
Sec. 5. Said inspectors shall each be entitled to receive at the rate compensation of
*
inspectors.
of five cents for every one hundred pounds of flour by them inspected
or marked.
Sec. 6. The inspectors appointed in accordance with the provisions inspectors to
execute bond.
of this act. shall severally give to the state of California, a bond in
the sum of five thousand dollars, conditioned for the faithful perfor
mance of their duties, to be approved by the governor ; and any in
spector who shall falsely mark any flour, shall be liable to the person Penalty for
injured thereby in double the amount of the damage incurred.
flour.y branlling
Sec. 7. Any person or persons who shall alter or counterfeit any Penalty for
.7
. .
.
counterfeiting
mark used in conformity with the provisions of this act, or who shall brands and
sell or offer for sale, flour put up in any barrel or package previously
used, and marked as provided in this act, without erasing or destroy
ing said mark, shall forfeit the sum of five hundred dollars for each
and every offence, to be sued for before any court of competent juris
diction in this state, one-half of which shall go to the informer and Appropriation
the residue to the state hospital fund.
Sec. 8. The inspectors
hereinbefore provided
for
Responsibility
r
*■
# shall be responsi*
inspectors, andof
ble for their acts, and if they or any persons acting by their authori- gjjjj'jy f0*
ty, shall mark any flour either in barrels or packages erroneously,
knowing the same to be erroneous, the inspector so offending shall, on
conviction thereof, be fined for each offence in a sum not to exceed
five hundred dollars: Provided, always, that no vender of flour shall
be required to have any flour inspected under this act, unless at his inspection to be
Toluntary.
own request.
79
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CHAPTER CCXIV.
AN ACT to provide for the Establishment of a State Marine Hospi
tal at San Francisco, and to provide for the Indigent Sick in this
State. (1)—[Passed May 19, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. There shall be established in the city of San Francisco
and for the state of California, a hospital to be called the " state
marine hospital."
Administration
Sec. 2. The administration of said hospital shall be under the con
to be under the
control ofa board trol of a board of trustees to consist of five members, who shall be
of trustees, to be
annually elected annually elected by the legislature in joint convention, and shall be
by tho
legislature.
citizens of the United States and of this state. They shall elect by
Officers.
ballot a president from their number, who shall preside over their
deliberations, and a vice president to act as president in the absence
Corporate
of the president. They shall be known by the name and style of the
and powers.
trustees of the state marine hospital, and by that name, they and their
successors shall be known in law and have perpetual succession, may
sue and be sued in all courts in this state, may receive and hold prop
r to nil erty, real and personal, for the use and benefit of said hospital. If
s In
board of trustees. any vacancies occur in the board of trustees by death, resignation or
otherwise, the governor shall appoint some suitable person for the
unexpired term.
Meetings of
Sec. 3. The board of trustees shall meet on the first Monday of
board.
each month, or as often as may be necessary, and three members shall
Record of
constitute a quorum for the transaction of all business. They shall
proceedings.
keep or cause to be kept a record of their proceedings, which shall
be open to the inspection of the legislature and executive departments
of the government.
Powers of board
Sec. 4. The board of trustees shall have full power and authority
of trustees.
to control and administer the affairs of the said state marine hospital ;
to rent buildings necessary for its purposes ; to improve its property
of whatsoever nature or kind it may be ; to appoint persons suitable
and necessary to be employed in the hospital, and to define their com
Not to
pensation. But the board of trustees shall have no power to alienate,
State marine
hospital

(1) For insane asylum, see ante, chapter 203, and for act abolishing state
hospitals, chapter 204.
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and have the immediate control of its inmates ; and shall, with the
consent of the trustees, employ and discharge all nurses, attendants
To
consult with
and an<] employees
: Provided, that they* shall in all cases consult and
co-operate
r J
Tiaitipg
co-operate with the visiting physicians in all matters relating to the
physicians.
1
.
treatment of the patients, the interior arrangements and general
Truntecs in othor management of the institution. The trustees shall, in all other
the^nerai "* respects, have the superintendence thereof, make rules and orders
"f^ncaffairaof* for its government, and provide bedding, clothing, fuel, provisions,
the hospital.
medicines, and such other articles as shall be requisite therein ; and
shall order paid out of the funds of the hospital all wages for nurses
and attendants, as well as all incidental expenses of said hospital, and
Compensation
8naii
determine the compr .nsation of said nurses and employees.
The
of employees.
r *
phystetan^8'11™' resident physicians shall receive, as compensation in full for all ser
vices rendered by them, the sum of four thousand dollars, payable
quarterly, by order of the board of trustees out of the hospital fund.
Duty
of visiting
Sec. 9. It shall be . the duty' of the
to be in
physicians
. visitingo physicians
r J
attendance at the hospital at least twice in each day, or as often as
the condition of the patients who may be under their charge shall de
mand ; and they shall in all cases consult and co-operate with the
resident physicians in all matters relating to the treatment and care
Salary.
of patients, shall receive for their services in full the sum of four
thousand dollars each, payable quarterly by order of the board of
trustees, out of the hospital fund.
Physicians may
^ec. 10- ^ either of the resident or visiting physicians shall absent
absenc^or*64 themselves without consent of the board of trustees, or neglect to diswiti'the uwnt cnarge their duties as prescribed by this act, he or they shall be susutu^neeangof P611^ fr°m office by the board of trustees, with the assent and approlegislature,
bation of the governor, until the meeting of the next legislature, which,
after hearing the representations of the board of trustees and resident
or visiting physician, or physicians so suspended, shall dismiss or re
instate him or them. Any vacancy which shall be made in either of
Vacancies to be
i «. ,
•
i
filled by the
the above named offices by suspension, death, resignation, or removal,
s r" r
shall be filled by appointment by the governor, of a person having the
requisite qualifications, who shall retain office until the next session
of the legislature.
Sec. 11. It shall be the duty of the persons heretofore constituting
marimThospitai the board of trustees of the state marine hospital at San Francisco to
act^'deiwcrhl> deliver to the board of trustees of the state marine hospital, created
byeth™iT!;oytheld
this act, all the property, real and personal, held by them in trust
byath!s8acrat0d for tne state marine hospital at San Francisco, and it shall be the
duty of the trustees of the state marine hospital hereby created, to
take care of and provide for the patients which may be in the state
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state marine hospital shall apply to the resident physicians or either
of them, and on the certificate of said physicians or either of them
the party shall be admitted therein. Indigent sick persons, not resi
dents of any county in this state, may be admitted as state patients.
San Francisco
Sec. 18. The corporate authorities of the city of San Francisco
city patients.
are authorized to send to the state marine hospital any of the indi
gent sick of said city, upon such terms as the city authorities and the
board of trustees may determine.
County judges
Sec. 19. The county judge of any county in this state may, upon
may issue
certificates of the presentation of a certificate from a competent physician, grant a
admission
certificate of admission to the state marine hospital to any indigent
sick person properly chargeable to the state, and upon the presenta
tion of buch certificate the resident physician shall admit such appli
cant to all the benefits of the hospital.
Patients of
Sec. 20. All state patients remaining in the Sacramento and Stock
Sacramento
and Stockton ton state hospitals at the time when such hospitals shall be abolished
state hospital.
by law, shall be admitted as patients into the state marine hospital.
Embezzlement
Sec. 21. Any officer or employee of the state marine hospital who
and penalty
shall destroy, embezzle, sell or use any of the provisions, medicines,
therefor.
furniture or property of the hospital, or in any other manner dispose
of it, except as prescribed by the board of trustees, shall be deemed
guilty of larceny and punished by fine or imprisonment, or both, at
the discretion of any court of competent jurisdiction, and for any
violation of this section the person so offending shall be held to have
forfeited all sakry or other compensation that he or she would other
wise have been entitled to.
State hospital
Sec. 22. There shall be set apart by the state treasurer as a hosfund, and
souirea thereof, pital fund the net amounts accruing to the state treasury, as follows :
three-fifths of the amount derived as a commutation or tax on pas
sengers arriving at the ports of this state, and the fines and penalties
collected by reason of a violation of the laws regulating the same;
all sums paid into the state treasury for license for auction, gaming,
billiards, ten pin or bowling alleys, hawkers and peddlers, or collect
ed as fines or penalties for a violation of the same.
Distribution of
Sec. 23. Of the amounts derived from the sources before cnuone hair to the merated, the one-half thereof shall be appropriated to the support
hospital created
.
....
,
n
by this act, and and maintenance ot the state marine hospital at the city ot ban
divided among Francisco, and the remainder thereof shall be distributed to each
the state in
organized county in this state, proportionably to the population ot
the population said counties quarterly, on the first days of July, October, January
appropriated for and April of each year, which several amounts shall be paid over to
tile tn&g^tekk. tae order of, and subject to the direction and disbursement of the

044
commencement
of this act.
"^aitd MtS

COMPILED LAWS OF CALIFORNIA.
Sec. 27. This act shall take effect and be in force from and after
the thirtieth day of June, one thousand eight hundred and fiftythree.
^EC- ^ ^ae acts hereinafter referred to by their titles are hereby
repealed : Provided, such repeal shall in no wise affect any suits now
pending, by virtue of any act hereby repealed :—An act providing
for the creation of a marine hospital for the state of California,
passed April ninth, eighteen hundred and fifty, is hereby repealed ;
An act amendatory of second section of an act creating a marine
hospital for the state of California, passed April twenty-second,
eighteen hundred and fifty, is hereby repealed; An act for the relief
of the indigent sick, passed April sixteenth, eighteen hundred and
fifty-two, is hereby repealed ; An act amendatory of an act providing
for the creation of a marine hospital for the state of California,
passed February seventh, eighteen hundred and fifty-one, is hereby
repealed ; An act to amend an act to provide a revenue for the state
marine hospital at San Francisco, passed March twentieth, eighteen
hundred and fifty-one, is hereby repealed ; An act to amend an act to
provide for the establishment of a state marine hospital at San Fran
cisco, approved April thirtieth, eighteen hundred and fifty-one is
hereby repealed.

CHAPTER CCXV.
AN ACT to reincorporate the City of San Francisco.—[Passed
April 15, 1851.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
CHARTER OF THE CITY OF SAN FRANCISCO.
ARTICLE I.
GENERAL POWERS, BOUNDARIES AND WARDS.
citytacorpo-

Section 1. The people of the city of San Francisco shall continue
to be a body politic and corporate, under the style of the " City of
San Francisco," and by that name they shall have perpetual succes
sion, may complain and defend in all courts and in all actions and
proceedings, and may purchase, receive, and hold property, real and
personal, and sell or otherwise dispose of the same for their common
benefit : Provided, that they shall purchase without the city only such
property as may be necessary for the purposes of burial, or for the
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Sec. 7. When two or more persons have an equal, and the highest
number of votes for the office of mayor, the common council shall de
cide the election by joint ballot.
Sec. 8. At the first election under this charter only two assessors
shall be elected, and the county assessor shall act as one of the city
assessors during the term for which he was elected.

ARTICLE III.
OF THE COMMON COUNCIL.
Aldermen and
Section 1. The legislative power of the city shall be vested in a
assistants.
board of aldermen and a board of assistant aldermen, which shall each
consist of one member from each ward, and shall form the common
council of the city. No person shall bo eligible to either board who
shall not be an elector of the ward for which he may be elected ; nor
shall he be a member except whilst a resident of the ward which he
represents.
Sec. 2. Both boards shall assemble on the first Monday after their
Meetings of
aldermen.
election ; they shall sit in separate chambers, and their proceedings
shall be public. A majority in each board shall be a quorum, but a
smaller number may adjourn from time to time, and may compel the
attendance of absent members. Each board shall elect a president
from its own body, choose its clerk and other officers, determine the
rules of its proceedings, judge of the qualifications of election of its
own members, and keep a journal of its own proceedings, and shall
have power to compel the attendance of members, to punish them for
disorderly conduct, and, with the consent of two-thirds, to expel a
member. Either board may originate or amend any ordinance or re
solution, and no ordinance or resolution shall be passed unless by a
majority of all the members elected to each board. On the final
passage of every ordinance or resolution, ayes and nays shall be
taken and entered upon the journal.
Ordinances.
Sec. 3. Every ordinance passed by both boards, shall, before it
takes effect, be presented to the mayor for his approval. If he ap
prove he shall sign it, if not he shall return it with his objections to
the board in which it originated. Said board shall enter the objec
tions on its journal and publish them in some city newspaper. If at
any stated meeting thereafter two-thirds of all the members elected
to each board shall agree to pass said ordinance, notwithstanding the
objections of the mayor, it shall become a law. Should any ordi
nance not be returned by the mayor within ten days after he shall
have received it, it shall become a law, the same as it' it had received
his signature.
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election; but this section shall not be construed to prohibit the audit
ing and certifying of accounts by the proper officers to the credit
ors of the city, but no suoh audited or certified accounts shall draw
interest.
Annual
Sec. 8. Annuel and occasional appropriations shall be made by
ordinance for every branch and object of city expenditure, and do
money shall be drawn from the treasury unless the same shall have
been previously appropriated to the purpose for which it is drawn.
Every warrant upon the treasury shall be signed by the comptroller
and countersigned by the mayor, and shall specify the appropriation
under which it is issued, and the date of the ordinance making the
same. It shall also state from what fund and for what purpose the
amount specified is to be paid.
Joint committee
SEC. 9. There shall be elected annually by ballot a joint committee
of accounts.
of accounts to consist of three members from each board, who shall
meet at least once a month and examine all accounts of the finance
department, and report thereon in writing to both boards of the com
mon council.
Members
gEC
jfo member of the common council shall, during
the pecouncil notofto
or
be elected to
rj0j for which he was elected, be appointed to any office under this
charter offices.
1*
#*
charter, nor be interested in any contract or business, or the sale of
any article, the expense of which is borne by the city ; nor shall any
member be interested in the purchase of any property belonging to
the city, or which may be sold for city taxes; nor shall any member
sell or offer for sale to the city any property in which he may be in
terested.
certain'clscs.
Sec. H- No member of the common council shall vote on any
question in which he may be interested, either personally or as agent
for another.
Taxes.
Sec. 12. The common council shall have power, and it shall be their
duty, annually to raise by tax on the real and personal property in
the city, whatever amount of money may be requisite for the sup
port of free common schools, and to provide suitable buildings there
for.
Laws for ROTem- Sec. 13. They shall also have power within the city to pass all
mentofcity.
,
'
,
„,
,..
proper and necessary laws for the regulation, improvement, and sale
of city property ; for the levy and collection of city taxes on all tax
able property, not to exceed one per cent, a year upon its assessed
value ; for the laying out, making, opening, widening, regulating, and
keeping in repair, all streets, roads, bridges, fences, public places and
grounds, wharves, docks, piers, slips, sewers, wells, and alleys, and for
making the assessments therefor ; for regulating and collecting wharf
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age, dockage, and cranage upon all water-craft and all goods landed ;
for securing the protection, health, cleanliness, ornament, peace, and
good order of the city ; for the prevention and extinguishment of fires ;
for regulating firemen, watchmen, policemen, and such other officers
as it may be necessary to appoint ; for the care and regulation of
prisons, markets, houses of correction and industry, almshouses and
asylums ; for the support, regulation, and employment of all vagrants
and paupers ; for licensing, taxing, and regulating all such vehicles,
business, and employments as the public good may require, and as
may not be prohibited by law, and for revoking such licenses ; to pro
hibit and suppress dram-shops, gambling-houses, and houses of ill
fame, gaming, hawking, pawnbroking, and all indecent or immoral
practices, amusements, and exhibitions ; to regulate the location of
slaughter-houses, markets, stables, and houses for the storage of gun
powder and other combustibles ; for the establishment of a chain-gangi
and rules and regulations for the government of the same, and, in
brief, to pass all such other laws and ordinances, for the management,
good government, and general welfare of said city, as may not be in
consistent with this charter, or with the laws or constitution of this
state or of the United States, and to affix penalties to the violation
of any ordinance ; but such penalties shall not exceed imprisonment
for sixty days and a fine of five hundred dollars.
Sec. 14. All money to be received from the following sources, shall ^JJJgjJ*"™d
continue to constitute a sinking fund for the payment of the existing
city indebtedness with the interest accruing thereon, until the same
shall be cancelled :
1st. The net proceeds of all sales of real estate belonging, or that
may hereafter belong, to the city :
2d. The net proceeds of all bonds and mortgages payable to the
city :
3d. For occupation of private wharves, basins, and piers:
4th. For wharfage, rents, and tolls. Said fund or any part there
of shall not be loaned to any other fund, or expended for any other
purposes whatever.
Sec. 15. The common council shall at an early day take steps to Funding city
fund by ordinance the existing debts of the city. The funded debt
shall consist of:
1st. The liabilities for the payment of which the city revenue is
already pledged.
2d. The creditors of the city may fund the debts respectively due
them at the passage of this act, on such terms as the common council
may prescribe, at a rate of interest not to exceed ten per cent, a
80
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year, and payable within ten years ; but no bond shall issue of a less
denomination than one hundred dollars.
Depreciation of
gECThe common council shall have no power to allow extra
city funds.
>
*
compensation to any creditor of the city, on account of any depreci
ation to which the city bonds, warrants, or other evidences of indebt
edness may be liable.
Sec. 17. The commissioners of the sinking fund created by ordi
of sinking fund.
nance of the common council are hereby prohibited from permanently
disposing of any property belonging to the city by sale, lease, or
otherwise, and also required to reconvey and deliver to the city, before
the tenth day of May next, all property, titles, rights, and interests
belonging to the city, and which are or may be in their possession,
impeachment.
gEC> jg. The board of assistant aldermen shall have the sole power
of impeachment, and all impeachments shall be tried by the board of
aldermen. No person shall be convicted unless by the concurrence
of two-thirds of all the members. Judgment, in case of conviction,
shall extend no further than removal from office and disqualification
from holding any office under the charter ; but the party convicted
may be indicted and punished according to law.
ARTICLE IV.
OF EXECUTIVE OFFICERS.
Executive power,

Section 1. The executive power of the corporation shall be vested
in the mayor and such other executive officers as are or may be cre
ated by law, and neither the common council nor any committee or
member thereof shall perform any executive or ministerial business
unless especially directed by law.
Mayor to report
Sec. 2. It shall be the duty of the mayor,
to common
.
*
.
council.
1st. To communicate to the common council semi-annually, ana
oftener if he shall think proper, a general statement of the situation
and condition of the city in relation to its government, finances, and
improvements, with such recommendations in relation thereto as he
may deem expedient.
2d. To be vigilant and active in causing the laws and ordinances
of the city to be duly executed and enforced; to be the head of
police ; to exercise a constant supervision and control over the con
duct of all subordinate officers, and to receive and examine into all
such complaints as may be preferred against any of them for viola
tion or neglect of duty, and to certify the same to the common coun
cil ; to countersign all licenses and warrants on the treasury, and
generally to perform all such duties as may be prescribed for him by
law or by the city ordinances.

952

COMPILED LAWS OF CALIFORNIA.

to collect all license taxes, and all taxes and assessments that may be
due according to the aesessmcnt books, and to pay over the same to
the treasury in the specific funds received.
Duty of
Sec. 9. It shall be the duty of the assessors to prepare, within such
time as the common council may direct, a correct list of all the tax
able property within the city, with the true valuation thereof, and to
present the same, certified by them, to the common council. Hie
mode of making out said list and of ascertaining the value of property
and of collecting all taxes, shall bo the same as is or may be prescribed
by law for assessing and collecting the state revenue. Should the
owner of any property assessed as aforesaid not be satisfied with the
valuation thereof, he may apply, under oath, to the board of assessors
for the reduction of the assessment If said board refuse, he may
appeal to the board of aldermen, and their decision shall be final.
Duty of recorder. Sec. 10. The recorder, as to offences committed within the city,
shall have like jurisdiction as may be conferred upon justices of the
peace. He shall also have final jurisdiction in all cases of assault,
riot, breach of the peace, and petit larceny, and all crimes and mis
demeanors punishable by fine not to exceed five hundred dollars,
or imprisonment not to exceed three months, or both such fine and
imprisonment.
Duties of
Sec. 11. The common council shall prescribe the duties of all offi
other officers.
cers whose duties are not defined in this act, or in any other law of
this state, and it shall be the duty of the officers of the city generally
to perform all such services as may be required by law, or the ordi
nances of the common council.
Salaries.
Sec. 12. The several officers under this charter shall receive for
their services out of the city treasury a compensation to be fixed
by ordinance, not to exceed four thousand dollars a year : Provided,
Treasurer.
that the treasurer shall receive in lieu of salary not to exceed one
half of one per cent, on all moneys received, paid out, and accounted
for by him, and the collector not to exceed one per cent, on all moneys
collected and paid over.
Clerks' salaries.
Sec. 13- The compensation of the mayor's and recorder's clerks
shall not exceed two thousand dollars each, per annum, nor shall that
of the clerk of either board of aldermen exceed twelve hundred
dollars. Each assessor shall receive not to exceed fifteen hundred
dollars, and no officer, or department, shall be entitled to any clerk
or deputy unless as herein expressly provided,
common council. Sec. 14. The members of the common council shall receive no
compensation for their services.
Sec. 15. If any person elected to a city office shall remove from
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be the amount which the owner shall be bound to accept and entitled
to receive before the property is taken.
Notice of
Sec. 2. Whenever the common council shall think it expedient to
improvements*
open, alter, or improve any street, or alley, or to improve any public
grounds, notice thereof shall be given by publication for ten days in
some daily paper. Should one-third of all the owners of the adja
cent property protest against the proposed improvement, it shall not
then be made. If no such protest be made, the common council shall
proceed with such improvement, at least two-thirds of the expense of
which shall be borne by the property adjacent.
Assessment for
Sec. 3. The assessment for said improvement shall be made by the
improvements.
commissioners named in section first, and shall be proportionate to
the advantages respectively derived from such improvement.
Appeal from
Sec. 4. Should any person be dissatisfied with the assessment by
said commissioners he shall appeal to the board of aldermen, whose
decision shall be final.
Improvements,
Sec. 5. Whenever two-thirds of all the persons owning property
on application
of owners.
on any street or lane shall apply to the common council for any im
provement thereof, the same shall be made on such conditions as the
common council may determine, said persons paying at least two]
thirds of the expenses of such improvement.
ARTICLE VI.
miscellaneous provisions.
FUcai year.
Ordinance!.
The like.
Taxation.
Licenses.
s»lMContracts.

Privileges.

Section 1. The fiscal year of the city shall begin on the first day
of July.
Sec. 2. Every ordinance of the common council shall embrace but
one subject and that shall be expressed in its title.
gEC- 3. The ordaining clause of the city ordinances shall be, " The
people of the city of San Francisco do ordain as follows."
gEC< 4. Taxation shall be uniform throughout the city.
gEC> 5_ Licenses shall be discriminating and proportionate to the
amount of business.
Sec. 6. All sales or leases of property belonging to the city shall
be by public auction.
Sec. 7. All contracts for work or supplies shall be let to the lowest
bidder after notice given through the public newspapers, and no of
ficer shall be interested in any contract connected with his de
partment.
Sec. 8. The common council shall have no power to grant exclusive
privileges.
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Sec. 9. The common council shall appoint no officers for weighing, No inspectors
.....
. ..
.
of produce, etc.
measuring, gauging, culling, or inspecting any merchandise, produce,
manufacture, or commodity ; but nothing in this section shall pre
vent their passing any ordinance necessary for protecting the public
health.
Sec. 10. The common council shall have power to raise by tax Amount of taxes,
any amount of money that they may deem expedient, whenever
the ordinance for that purpose shall have been approved by the
people.
Sec. 11. When any amendment to this charter shall have been Charter"'
agreed to by three-fourths of all the members elected to each board,
it may be submitted to the people at any general election ; and if
approved by them it shall become a part of the charter. Said amend
ment shall be published at least sixty days before said election. It
shall also be the duty of the common council to call a convention of
delegates for the revision of this charter. Said convention shall meet
on the first Monday of March, one thousand eight hundred and fiftythree, and shall consist of three members for each ward. Should the
charter as amended and adopted by said convention be approved by
the people at any general election, it shall become the charter of the
city of San Francisco—subject, however, to the [approval of the
legislature.
Sec. 12. The act entitled "An act to incorporate the city of San Act repealed.
Francisco," passed April fifteenth, one thousand eight hnndred and
fifty, is hereby repealed.
CHAPTER

CCXVI.

AN ACT to incorporate the City of Sacramento. (1)—[Passed. (2)]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. All that tract of land lying within the limits and J,f°°i"yaric*
boundaries hereinafter mentioned, that is to say, beginning at the
( 1 ) For duties of city council, see next chapter.
Executive Department, 1
San Jose; March 26, ISM. J
(2) The within [above] bill is regarded as oppressive and extraordinary in
many of its features, but not regarding it as infringing any particular principle
of the constitution, and as it is the act of the representatives of Sacramento
county, and presuming it to be the wish of the people of Sacramento city, I
permit it to become a law, by the operation of time, without approving or
returning it to the body in which it originated.
John McDodoal.
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junction of the American fork with the Sacramento river, thence
down said Sacramento river to Y street, as designated on the map or
plan of Sacramento city, on file in the recorder's office in said city,
thence along said Y street, east, to the point where the said Y street
intersects thirty-first street, as designated on said map, thence along
the said thirty-first street until the same intersects the American fork,
thence along the American fork to the place of beginning, the said
boundaries extending to the middle of said Sacramento river and
American fork, shall hereafter be known by the name of the " City
of Sacramento."
Present
city
gEC_ 2. The present
cityJ government
shall continue in office until
government
r
o
to continue
the election and qualification of the officers to be elected under the
until, etc.
^
City wards.
to be divided provisions
of_ this act.# TheyJ shall divide the city* into three wards,
Into
r
the population of which shall be as nearly equal as possible, from
Election, under each of which shall be elected three councilmen by the qualified
this act.
...
voters therein. The common council shall direct an election to be
held in the different wards of the city for the election of the officers
specified in this act, in the manner hereinafter required, and may,
in their discretion, increase the number of wards.
i'ity officers.
gEC- 3. por the government of said city there shall be a mayor,
recorder, and council, to consist of nine members. The said mayor,
Tote a corporate recorder, and councilmen shall be a body politic and corporate by the
name and style of the " mayor and common council of the city of Sa
cramento," and by that name they and their successors shall be known
in law, have perpetual succession, sue and be sued in all courts and in
all actions whatsoever, may purchase and hold property, real and per
sonal, within said city, they may also receive and hold, for the use of
the city, legacies and donations, both of real and personal property, but
shall not sell any real estate without the consent expressly given of a
majority of the legal voters of said city : Provided, that they shall pur
chase no real estate other than such land or lots within the city as shall
be necessary for the erection thereon of public buildings, or for the
laying out of streets or public grounds, or such lands without the city
as may be required for burial grounds, except as provided in section
seventeen, and shall have a common seal, and may alter the same
at pleasure.
Election
Sec. 4. There shall be elected in said city, at the time and the manner
offlcenv>tc°
hereinafter prescribed, a mayor, recorder, nine councilmen, a city mar
shal, a city attorney, assessor, treasurer, and harbor master, but no
person shall be eligible to the office of councilman or qualified to vote
for the same in any ward other than that in which he has resided at
least ten days before the election ; and no person shall be eligible to
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any of said offices, nor to any other office which may be established
by ordinance, nor shall any person be entitled to vote at any city elecction, who shall not be a qualified elector according to the constitu
tion and laws of this state, and who shall not have resided in said city
for at least thirty days next preceding the election.
Sec. 5. Any person voting in more than one ward in this city at any Penalty for
one election, shall be deemed guilty of a misdemeanor, and on than onco.
conviction shall bo punished by fine not exceeding five hundred
dollars, or imprisonment not exceeding twelve months, and shall for
ever be deprived of the privilege of voting in any election for the
city officers.
Sec. 6. The members of the common council elected under this act Meeting of
common coi
shall assemble within five days after their election, and the mayor
shall preside over their meetings, but shall have no vote, and in case
of his absence, death, or disability, the council may elect a president,
pro tempore, from their own body, to preside over them for the time
being, and shall elect some suitable person as secretary of the coun
cil. They shall, by ordinance, fix the times and places of holding
their stated meetings, and may be convened by the mayor at any
time, by giving each member of the council verbal notice, or by
leaving a written notice at their usual places of residence. A ma
jority of all the members elected shall constitute a quorum to do Quorum,
business, except as herein otherwise provided, but a smaller number
may adjourn from day to day, and may compel the attendance of ab
sent members, in such manner and under such penalties as the coun
cil may previously by ordinance have prescribed. They shall judge j"™,,™0'
of the qualifications, elections, and returns of their own members, and
the other officers elected under this act, and determine contested elec
tions. They may determine rules for their own proceedings, punish
any member or other person for disorderly conduct in their presence, and
with the concurrence of two-thirds of the members elected expel any
member ; but not a second time for the same cause. They shall
cause to be kept a journal of their proceedings, and at the desire of
any member shall cause the jeas and nays to be taken and entered on
any question, and their proceedings shall be public.
Sec. 7. The said city council shall have power to make by-laws Ordinances,
and ordinances not repugnant to the constitution and laws of the
United States or of this state ; to prevent and remove nuisances ; to
provide for licensing, regulating or restraining theatrical and other
amusements ; to fix and collect a license tax on all theatres, or other
places of amusement ; trades, professions, and business not prohibited
by law, having regard to the amount of business done by each person

057

958

COMPILED LAWS OF CALIFORNIA.

or firm thus licensed ; to license gambling houses or tables ; to estab
lish and regulate markets; to establish a board of health ; to cause
the streets to be cleaned and repaired ; to provide for the making and
improving of sidewalks, and the regulation thereof; to impose, for the
benefit of the city, fines, penalties and forfeitures for breaches of city
ordinances ; to provide for the punishment of breaches of the city
ordinances, and to determine what are nuisances ; but no fine shall he
imposed of more than five hundred dollars, and no offender be impris
oned for a longer term than sixty days; to levy and collect taxes; to
lay out, extend, alter or widen streets and alleys ; to alter, improve,
keep and repair and have full control of the levee ; to establish and
regulate a police to be subject to the supervision of the major; to
make appropriations for any object of city expenditure ; to erect and
maintain poor-houses and hospitals for the support of the indigent,
sick and insane; to prevent the introduction and spread of diseases;
to erect, repair and regulate wharves, and the rates of wharfage,
whether wharves are constructed or not ; to regulate the landing aDd
stationing of steamboats, rafts, and all water craft or hulks, and to
charge and collect such fees, tonnage, duties or tax upon such steam
boats, rafts, water craft or hulks, as they shall deem proper to impose;
and also to charge and collect, for the occupancy of such landing or
landings, berth or berths, as shall be assigned to the said steamboats,
rafts, water craft or hulks, such fees or tax for such landing or land
ings, berth or berths, as the said council shall impose ; to provide for
the prevention and extinguishment of fires, and to organize fire com
panies, and to regulate the storage of gunpowder and such other
combustible materials as might endanger the city by fire. They shall
have power to create a captain of police, and such other officers as
they may deem necessary, and to prescribe their duties and compen
sation, subject to the provisions of this act ; to prevent and restrain
any riot or disorderly assemblage in any street, house, or place ol the
city ; and may by ordinance provide for the formation of a chaingang, for persons convicted of crime ; they shall fix a tariff of f«s
for the direction of all officers that may be by ordinance required ;
to charge and collect fees, specifying the fee which shall be charged
for each particular item of service ; and to pass such other by-law^
and ordinances for the regulation and police of said city as they may
Publication of deem necessary. All by-laws and ordinances shall be published in
city laws.
some newspaper printed in the city. (1)

(1) Amendment inserted from Stnt. 1852, page 195.

960

COMPILED LAWS OF CALIFORNIA.

May provide
for collection
of taxes.

Sec. 15. The council may by ordinance provide for the i
and collection of the taxes semi-annually, but no tax shall be levied
on the inhabitants of the city or on their property at any meeting of
the council which consists of less than two-thirds of the whole number
elected : Provided, such assessment shall not exceed two per cent, per
Amount of taxes. annum on real and personal property, unless by express consent of
the people : said two per cent, to be in addition to and exclusive
of the revenue now authorized to be collected from licenses and
wharfage.
Additional
Sec. 16. If, in the opinion of the common council, more money
expenditures.
shall be required for municipal purposes than is authorized to be levied
and collected, as above specified, it shall be the duty of the common
council to inform the mayor, who shall issue his proclamation to the
people, stating the amount of money thus required, and the purposes
and objects for which it is to be expended, at least ten days before
Mode of creating the question shall be voted on by the qualified electors of the city,
additional loans.
and on the day of election the electors may prescribe by their votes
the manner in which the said amount shall be raised, whether by col
lection during the current year, or by loan. If a majority of votes
authorize the collection or loan, the said sum shall be collected, or
borrowed, as the case may be, but not otherwise. Whenever a loan
Councils to
is authorized to be made, the common council shall have power to
the loan.
effect the same for a term not less than five nor more than thirty
years, at a rate of interest not exceeding ten per cent, per annum ;
and if necessary, may levy and collect an additional tax sufficient to
meet the interest to accrue upon said loans : Provided, always, tie
Liquidation.
common council shall reserve to itself the right to redeem and call in
such loan, or any portion thereof, at any time, by giving at least
ninety days' public notice in one of the public journals published is
The faith and the city of Sacramento. The common council shall have power to
credit of the
city pledged.
pledge the faith and credit of the city of Sacramento for the payment
of the principal and interest of any money borrowed under this act,
and in pursuance of a vote of the poll of said city. (1)
Tax sales.
Sec. 17. Real and personal property maybe sold for taxes or assess
ments due the city aforesaid by the collector of city taxes ; and the said
city, in its corporate capacity, shall have the power to purchase and
hold property sold for the non-payment of such taxes or assessments.
In all cases where default shall be made in the payment of any tascs
or assessments levied thereon in conformity with law, the city collector
shall, if real estate, give notice by publication in some newspaper
(1 ) Amendment inserted from Stat 1852, p. 194.
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thirds of the owners in assessed value (such value to be ascertained
and determined by the then last general assessment for city purpose-!
shall petition the common council therefor. Whenever a petition u
aforesaid shall be presented, and the proposed improvement deter
mined on by said common council, they shall order an assessment to
be made by the city assessor of the actual cash value of the several
parts of lots contiguous to such proposed improvement, and there
upon levy a tax, apportioned to the value of such parts of lots, in
accordance with such assessment, and necessary to the completion of
the improvement so petitioned for ; and any of the property on which
said assessment or tax is so levied, shall be liable and may be sold
for the non-payment of such assessment or tax levied thereon, together
with the legal costs and charges, in the same manner and subject to
the same right of redemption as real estate sold for any other citj
taxes or assessments, as provided by the provisions of said »<rt of
incorporation and amendments thereto. (1)
Council not to
Sec. 19. The common council shall have no power to inquire into
award damages
for breach of or award damages to any party for the non-performance or failure on
contract.
their part of any contract or undertaking in which the city is or here
after may be in any manner interested ; nor shall they allow extra
compensation to any creditor of the city on account of any depreci
ation to which their scrip, warrants, or bonds may be liable.
Sec. 20. The common council shall, within sixty days from and
City debt may
be funded.
after the passage of this act, ascertain the entire amount of the city
debt, both principal and interest, and in their discretion shall hare
power to fund any or all of such indebtedness by effecting a loan or
loans for that purpose, and the annual revenues of the city (except
such revenues as may be necessary for the current expenses of the
city government) may be pledged for the payment of the interest and
the redemption of the principal of such loan or loans ; but the loan or
loans so made shall be applied to no other purpose, and no indebted
ness of the city Bhall be so funded unless it can be done on a less rate
of interest than the city is now paying on its respective loans,
loans shall be created for a longer period than five years, nor unless
the said city shall reserve to itself the right to redeem and call in the
same at any time after giving ninety days' notice in one of the public
journals published in the city where such principal and interest may
be made payable ; at the expiration of such notice the said loan or
loans shall cease to draw interest. The council may fund any other

(1) Amendments inserted from Stat. 1853, pp. 38—9.
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common councilmen, may be removed from office by a vote of twothirds of the members of the common council elect for any malfea
sance or misfeasance in office, or neglect of duty: Provided, that no
removal shall take place except upon charges fully specifying the
cause of complaint, and until the party sought to be removed has had
an opportunity to be heard in his defence, and the cause of such re
moval shall be entered at length upon the journal.
Sec. 26. Should the mayor wilfully fail or refuse to discharge any
Office of mayor,
how forfeited.
of the duties imposed on him by the provisions of this act, or wilfully
and knowingly exercise any power as mayor, not expressly designated
to him in this charter, he shall be guilty of a misdemeanor, and on
conviction before a court of competent jurisdiction, shall be fined in a
sum not less than five hundred dollars, nor more than five thousand
dollars, and such conviction shall operate as a forfeiture of his office,
and to which he shall not be again elected.
Officers to
Sec. 27. All city officers, before entering upon the duties of their
take oath and
give bond.
office, shall take an oath of office. The recorder, marshal, attorney,
assessor, treasurer, and harbor master shall also give bond, with
securities to be approved by the mayor and common council, payable
to the mayor and common council of Sacramento city, in such penalty
as may be prescribed by ordinance, conditioned for the faithful per
formance of the duties of their office, and the like bond may be re
quired of any officer whose office may be created by ordinance.
Should the bond of any officer become or be deemed insufficient, he
may be required by the mayor to give an additional bond to be ap
proved as above, and upon his failing or refusing so to do within the
time that he is required to do so by the council, his office shall be
deemed vacant.
Officers to pay
Sec. 28. All city officers shall pay into the treasury the specific
moneys received
Into treasury. fund by them collected ; and for any violation of this section may be
fined not exceeding five hundred dollars and shall be liable to removal
from office.
Officers to
Sec. 29. No city officer shall be entitled to collect or receive for
receive no fees.
his own use any fee or perquisite for the discharge of the duties of
his office, except as provided in section thirty-seventh, but all fees col
lected by him by virtue of an ordinance of the common council shall
be paid into the city treasury at such times as the council may direct,
and if any officer shall receive and appropriate to his own use any
fee or perquisite as above referred to, or any funds belonging to the
city, he shall be considered guilty of a misdemeanor, punishable by a
fine not exceeding five thousand dollars, or imprisonment not exceed
ing twelve months, or both such fine and imprisonment, and shall be
removed from office.
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Sec. 30. The common council shall have power to fix the salaries council to
t*
«•
_.
salaries.
of all city officers, but no salary shall be allowed to any officer (ex
cept the mayor and recorder) which shall exceed the sum of three
thousand dollars per annum, nor shall the salary of the mayor or re
corder exceed the sum of five thousand dollars per annum ; and the
salaries or compensation of the city officers shall not be increased or
diminished during the period for which said officers were elected.
Sec. 31. Neither the mayor, recorder, nor any of the common officers not to
councilmen shall be allowed, either in his own name, or through the in contracts,
medium of other persons, to become the lessee or bidder for any branch
of the revenues of the city, nor for any work or undertaking whatso
ever which may be authorized or ordered by the corporation of said
city.
Sec. 32. The office of councilman being merely one of honorable counciimen
3- • •
•
i
•»
• not to receive
distinction, they shall, under no circumstances, be entitled to or receive pay, nor to
/.l.
.
■
• i>
act where
any pay or emolument for their services either directly or indirectly ; interested,
neither shall any of the members of said council sit in judgment on
any claim in which they may be interested, or have acted as agent or
attorney, and no member of the common council shall be eligible to
any office of profit or emolument within the gift of the corporation.
Sec 33. Every
* ordinance which shall have been passed
r
j by the Ordinances
to be laid
common council shall, before it becomes effective, be presented to the before mayor
. . ._
for approval.
mayor for his approbation. If he approve he shall sign it, if not he
shall return it with his objections in writing to the common council,
who shall cause the same to be entered upon the journal, and shall
proceed to reconsider the same ; if after such reconsideration twothirds of all the members of the common council elect shall agree to
pass the same, it shall become an ordinance. In all such cases the
votes shall be taken by yeas and nays, and the names of the members
voting for and against the same shall be entered on the journal of the
common council. If any ordinance shall not be returned by the mayor,
or within ten days (Sundays excepted) after it shall have been pre
sented to him, the same shall become effective as if the mayor had
signed it.
Sec 34. It shall be the duty of the mayor to communicate to the Mayor to report
common council semi-annually, and oftener if he shall deem it expe
dient, a general statement of the situation and condition of the city,
in relation to its government, finances, and improvements ; to recom
mend to the common council the adoption of all such measures con
nected with the police, health, cleanliness and ornament of the city,
and the improvement of its government and finances, as he shall deem
expedient ; to be vigilant and active in causing the laws and ordi-
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nances for the government of the city to be duly executed and enforced;
to exercise a constant supervision and control over the conduct and
acts of all subordinate officers ; to receive and examine into all such
complaints as may be preferred against any of them for violation or
neglect of duty, and certify the same to the common council.
Sec. 35. The recorder shall have jurisdiction over all violations of
city ordinances, and may hold to bail, fine, or commit to prison
offenders in accordance with the provisions of such ordinances; of
all proceedings for the recovery of any penalty, fine, or forfeiture
imposed by ordinance, provided the amount thereof shall not exceed
five hundred dollars ; of all cases of misdemeanor and wilful injury
to property committed within the city limits, punishable by fine not
exceeding five hundred dollars, and imprisonment not exceeding three
months, and he shall have final jurisdiction in all cases of petit lar
ceny : Provided, in all such cases, the defendant shall have the right
of trial by jury of six men. He shall exercise all the powers of a
justice of the peace in regard to offences committed within the city
limits, subject to- all the rules governing justices of the peace, and
have power to administer all oaths known to the law. In case of the
death, sickness, absence from the city, disability, removal, or resigna
tion of the mayor, the recorder shall perform the duties of his office
during such vacancy, absence, or disability.
Sec. 36. It shall be the duty of every councilman to attend the
regular and special meetings of the council, to act upon committees
when appointed thereto by the mayor or otherwise, to report to the
mayor all subordinate officers who may be guilty of violation or
neglect of duty, and to aid the mayor in maintaining the peace and
good order of the city, and in enforcing the by-laws and ordinances
of the common council.
Sec. 37. It shall be the duty of the city marshal, in addition to
the duties prescribed to him by the common council, to execute and
return all process issued by the recorder or directed to him by any
legal authority, and to attend upon the recorder's court regularly; he
may, upon the approval of the mayor, appoint deputies, to be paid by
the city, who shall possess the same power and authority as the mar
shal ; he shall arrest all persons guilty of a breach of the peace and
violation of city ordinances, and bring them before the recorder for
trial. He may also perform all the duties of collector of taies,
under the direction of the common council, and shall receive for the
collection of said taxes two and one half per cent, on the amount col
lected and paid over.
Sec. 38. It shall be the duty of the city treasurer to receive and
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safely keep all moneys that shall come to said city, either by taxation
or otherwise, and to pay the same out as provided by law, and to do
and perform all such other acts as shall be prescribed to him by the
common council. He shall, on the first day of January, April, July,
and October of each year, make out and present under oath to the
mayor a full and complete statement of the receipts and expenditures
of the city since his last return, which statement the mayor shall
cause to be published three times in some newspaper printed in the
city.
Sec. 39. It shall be the duty of the city attorney to attend to all Attorney,
suits, matters, and things that the city may be interested in ; to give
his advice in writing, if requested, to the mayor or common council,
and do and perform all such things touching his office as by the com
mon council may be required of him.
Sec. 40. It shall be the duty of the secretary of the common coun- Secretary of
**
council.
cil to keep the corporate seal, and all the papers and documents be
longing to the city ; to file them in his office under appropriate heads ;
to attend the sittings of the common council, and keep a journal of
their proceedings, and a record of all by-laws and ordinances; to
countersign all warrants and licenses issued in pursuance of the orders
and ordinances of the common council, and affix the corporate seal
thereto ; to keep an accurate account in a suitable book, under the
appropriate heads of expenditures, of all orders drawn on the treasury
and all warrants issued in pursuance thereof; also to keep an account
in an appropriate book of all licenses issued, with the name of the
person to whom issued, the date of the issue, the time for which the
same is granted, and the sum paid therefor.
Sec. 41. It shall be the duty of the assessor, in addition to the Assessor,
duties that maybe prescribed to him by the common council, to make
out within such time as the council may direct a correct list of all the
property taxable by law within the limits of the city, with the true
cash valuation thereof, or what property would probably sell for at
public sale as near as can be ascertained, which list certified by him
shall be returnable to the common council. The mode of making out
said list, and ascertaining the valuation of property and collecting all
taxes, shall be the same as that prescribed by law for assessing and
collecting a state tax.
Sec. 42. All debts contracted by* the rpresident and city^ council of mode
Provision
may be
for existing
Sacramento city under the charter adopted by the people of said city debts of city,
on the thirteenth day of October, A. D. one thousand eight hundred
and forty-nine, and all debts contracted by the corporate authorities of
Sacramento city under an act passed February twenty-seventh, one
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thousand eight hundred and fifty, entitled "An act to incorporate
Sacramento city," and an act supplementary to an act entitled "As
act to incorporate Sacramento city," passed March thirteenth, one
thousand eight hundred and fifty, shall be presented for allowance io
the common council created by this charter, and if said council shall
be satisfied of the justice of any such claim, it shall allow and audi
it, and by ordinance make provision for its speedy payment. If any
claim be rejected the party offering it shall have the right to bring
suit thereon against the corporation in any court of competent juris
diction, and if adjudged to be just and equitable in said court, tht
corporation shall pay the same, with the right to either party to appeal
as in ordinary cases. But no interest shall be allowed any claim or
debt exceeding the legal interest of the state, and no interest shall
accrue on any claim or debt, until such claim or debt shall be allowed
by the council.
Charter may be
Sec. 43. The legislature shall always have power to alter or amend
omonded.
this charter whenever the same may be deemed proper.
Former charter
Sec. 44. The act entitled " An act to incorporate Sacramento eirr,*
repealed.
passed February twenty-seventh, one thousand eight hundred and fifty,
and the act entitled " An act supplementary to an act to incorporate
Sacramento city," passed March thirteenth, one thousand eight hun
dred and fifty, are hereby repealed.

CHAPTER CCXVII.
AN ACT to extend and to better define the Poioers and Duties oftk
City Council of the City of Sacramento, and to authorize the Estab
lishment of Free Schools in said city. (1)—[Passed April 26, 1853.]
The People of the State of California, represented in Senate and
Assembly, do enact as follows :
Section 1. In addition to the amount of taxes authorized by law
to be collected in the city of Sacramento, the common couneil of
said city may, in their discretion, by ordinance, annually cause to be
levied a special tax on all property, real and personal, within said
city, of one-fourth of one per cent., to be levied and collected for the
Amount.
For the support support of free common schools within the citv, which tax shall, in
of common
, ■ j
all respects, .be levied and collected as other cityJ taxes are authorized
schools.
by law to be levied and collected ; and shall be set apart exclusively

May levy a
special tax.

for the purposes above named.
(1 ) For act of incorporation, see preceding chapter.
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Sec. 2. The common school tax above provided
for shall be ex- by
J° a•»board
«p«>*>a
r
of
pended unJer the direction of a board of trustees, to consist of one trustees,
member from each ward of the city, appointed annually by the com- now appointod.
mon council, on whose orders given from time to time and approved
by the common council, the school fund as aforesaid shall be drawn School fund.
From the city treasury ; Provided, that the said trustees, mentioned ^J™,*^^0
in this act, shall receive no compensation for their services.
compensation.Sec. 3. Whenever the common council shall think it expedient to powers of comopen, alter, or improve any street or alley, or to improve any public rnaLCpubUc '°
ground, notice thereof shall be given by publication for ten days iu l^tues'S'oe8'
some daily paper published in said city. Should one-third of all fu^'of
owners in value, as shown by the last general assessment of the adja- Droi)crty <"">«*■
cent property, protest against the proposed improvement within ten
days after the last day of said publication, it shall not then be made.
If no such protest be made, the common council shall proceed with
such improvement, the expenses of which shall be borne by the prop- improTements
erty adjacent : Provided, that the word " adjacent " shall be con- thereof*""68
strued to mean the same property as described in section eighteen of defined,
the charter of said city, as amended and improved March fourteenth,
one thousand eight hundred and fifty-three, and the assessment, levy
and collection of said assessment, and the power of sale, and right of Collection of
.......
. ,
..... assessments.
redemption shall, in all respects, be the same as mentioned in said Right of
.
redemption.
city charter, except that no petition shall be required when the propo
sition and notice come from the council as provided herein. Should
any person or persons be dissatisfied with any special assessment
made for the opening, improving, or altering streets, or improving
public grounds, such person may appeal to the common council, who
shall hear and determine said appeal, and make such order in the App«»ipremises as to them shall seem just and equitable, and their decision
shall be final and conclusive.
Sec. 4. Whenever the principal sum of the loan or loans which New loans may
i
in,
p i
ai
i
«i
be made to meet
have been, or shall hereafter be made by the said city council, or any payments on
part thereof shall be about to become due and payable, and the finan- publ"! debt'
cial condition of the city at the time shall be such, in the opinion of
the city council, as to render it expedient to create a further loan or
loans for the purpose of paying such principal sum about coming
due, the city council shall be authorized, by ordinance or otherwise, How effected.
to create from time to time, and as often as may be necessary, further
loan or loans upon the faith and credit of the city, and upon the
pledges and securities authorized by law to be given : which loan or
loans shall be for such amount as may be required for the purposes

070

COMPILED LAWS OF CALIFORNIA.

Duration ofloans aforesaid. The loans last aforesaid shall be for a period not less than
interest™
five years, nor more than twenty years, and shall in all respects con
form to, and be subject to the conditions, restrictions and provisions
of the city charter : Provided, the loan or loans hereby authorized,
shall be made at a rate of interest not to exceed twelve per cent, per
annum.
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639 when to take effect,
79
ACCOUNTS, act concerning auditing by court
ADJOURNMENTS. See Civil Cases,
624
of sessions and supervisors, . . . 911 ADMINISTRATOR, publio, act concerning
any citizen may oppose claims
915
foes of,
337
District attorney to attend court of sessions
act concerning office of,
816—818
when auditing accounts
911 to be elected at general election,
816
shall present no claim except his own, 914 to give bond,
816
ACCUSATION against public officers, 132-3, 116 not to bo interested in estates of deceased
ACKNOWLEDGMENT of deeds, by commis
persons,
817
sioners. (See Conveyances, 513
to make semi-annual returns to probate
—516,)
110
judge,
817
of certificate of formatiot of corporations,
to pay over all moneys to successor
81T
81T
273-86, 301 penalty for neglect of duty,
of indebtedness. See Instruments in Writ
vacancy in office of,
217, 818
ing,
101—166 act concerning office of, for San Francisco, 818-9
to take oath of office ancLgivc bond, ...<.... 818
ACQUITTAL, former, for same offonce, plea
818
in bar,...
135, 160 report of, to be made under oath,
variance not deemed to be,
161 penalty for neglect of duty,
819
on the merits,
161 act requiring county treasurers and, to
settle accounts,
819-50
discharge by order of court deemed,
169
819
See Criminal Cases, title verdict,
175-7 to settle with county clerks monthly,
ACTIONS by or against state, state officers
penalty for failing to make settlement,. . . 819
and counties. See Attorney Gen
certificate of, and oath of office,
213-4
See Estates of Deceased Persons,
422
eral,
81
against state debtors,
73, 80, 82 ADULTERY, how punished,
663
on bonds of officers. Sec Official Bonds, 98—100 ground of divorce,
372
by payees and endorsees of notes,
117 ADVANCEMENTS. See Descents and Dis
tributions,
188—189
on guardians* bonds,
161
82

0*

974

INDEX.

ARCHIVES OF STATE, (Continued.)
ADVANCEMENTS, (Continued.)
See Estates of Deceased Persons,
417 Mandamus may bo disregarded without
committing contempt,
934
ADVERSE POSSESSION, what constitutes,
817—818 ARRAIGNMENT of criminals. See Crimi
nal Cases,
456—458
AFFIDAVITS, to be used in this state,
110
I
ARREST
of criminals. See Criminal Casts,
in possessory actions. See Possessory Ac
429, 441, 502, 509
tion*,
8! > '.
of fugitives from justice,
508
of publisher of legal notices. See Official
231—233
and Legal Notices,
910 of fugitives from labor,
617
See Civil Cases,
595 of defendant. See Civil Cases,
of witnesses,
593—591
AFFIRMATIONS. See Civil Cases, title
oaths and affirmations,
598-9 and bail. See Civil Cases, title, arrest,
530—535
AFFRAY, definition of,
661
how punished,
6G1 ARSON, definition of,
i it
penalty for,
AGENTS, to distribute laws and journals.
See Laws and Jtturnals,
918 when to be deemed murder, .
ASSAULT and Battory. See Crime* ami
AGREEMENTS, when partly performed,
645
Punishments
court may compel specific per
formance,
200 with intent to commit crime, punishment
645
Of,
certain, void if not in writing,
200—201
AIDING prisoner to escape, how punished, 657 ASSEMBLY. See Legislature.
ASSESSMENT of taxes. See Revenue, 692—«M
ALIEN, when may bring action. Sco Civil
Action,
820 ASSESSORS. See County Assessors, . . 636, C37
ANIMALS, estray. Sco Estray Animals, 854-G ASSIGNEES of insolvent debtors. See In
solvent Debtors
S16
ANSWER. Sco Civil Cases,
614
of choso in action, defence to actions by, . 520
APPEALS from probate courts. See Estates
of Deceased Persons,
420-1 ASSIGNMENT for benefit of creditors, See
Limited Partnerships,
123
from judgment of removal from office, . . . 433
200
in criminal cases. Sco Criminal Cases, . . . 486 of goods for benefit of assignor,
without immediate delivery, fraud
defendant admitted to bail after,
488-490
ulent,
201
in civil cases. See Civil Cases,. 580—586, 632
ASSOCIATIONS, how taxed. See Reve
from justices of peaco. See Forcible Entry
nue,
689—m
and Detainer,
180-181
ASSOCIATE JUSTICES, pay of,
»U
APPEARANCE of parties. See Civil Cases,
613, 616 ASYLUM for insane. See Insane Asylum, 921-5
APPRAISERS. See Homestead
850—852 ATTACHMENT may issuo against execu
tors, etc.,
419
of land taken for public use. See Public
539—543,577—580, 61?
Ferries,
759 See Civil Cases,
ATTORNEY AT LAW, any one may act as,
APPRAISEMENTS of private property
in justices' courts,
614
taken by cities,
104-5
0O7
of water craft and lost property,
124 compensation to be left to parties
of wrecks and wreoked property, . . . 130—137 act concerning,
205—205
205
Of land taken for cart roads,
254 Admission of, who may bo admitted,
by railroad companies. Sco Railroad
requisites for,
205
to be examined by sup. judge for, ... 205
Companies,
265—269
Certificate of examination to be license, — 205
by telegraph companies. See Telegraph
penalty for practicing without,
206
Companies,
301-2
district and county courts may admit,
205
of damages for obstructing navigation. See
205
Toll Bridges,
305-6 examination, when dispensed with,
205
ARBITRATION. See Civil Can*,... 588—590 oath of,
authority of, to bind client,
206
ARCHIVES OF STATE, act to protect and
20i
prevent removal from Bonicia, 934 Change of, whon allowed,
notice of, to bo given,
SOS
Mandamus against state officers not lawful, 934 1

INDEX.

975

ATTORNEY AT LAW, (Continual.)
AUCTIONEERS, (Continued.)
Death or removal of, proceedings
206 Goods shall be struck off to highest bidder, 709
another to be appointed,
206
sold at auction subject to duty
708-9
Removal or suspension of, by sup. court, 20G
penalty for selling without license, . . 709
for felony or misdemeanor,
207 Treasurers, county, to receive auctioneers'
record of conviction, conclusive-evidence, . 20C
duties,
710
for wilful disobedience of order of court, . 20G
to pay over to state treasurer,
710
proceedings in such cases,
207-8
compensation of,
711
when may be witness
591 compensation of, in sale of state property, 770
ATTORNEY GENERAL, act concerning
AUDITORS, COUNTY. (See Revenue, 696-7,)
office of,
81—85
701-4-5-6
where to keep office,
8 1 fees of. See Fees in Office
721, 729
not to leave the state,
84 AUTHENTICATION OF STATUTES, act
to take oath and give bond,
84
for,
341
to attend terms of sup. court,
84 form of certificate of,
341
to assist in impeaohments,
84 by signature of president of senate and
to account for moneys received
84
speaker of house,
341
to give written opinions without fee,
84 Bills authenticated, where deposited,
342
in governor's hands ten days become
to supervise district attorneys,
84
to report to governor and legislature, .... 85 1
laws
342
election and term of office of,
85—240 BAIL, in criminal cases. See Criminal
vacancy in office of,
244—246
Cases,
487—491
to examino affairs of corporations and re
arrest and. See Civil Actions, title,
arrest and bail,
532—535
port
285-6
to sue toll bridge companies in certain
exonerated on commitment of insane de
cases,
308
fendant,
499
salary of,
873 BAILEE, converting goods, guilty of lar
to be hospital examiner,
927—943
ceny,
650
to enforce revenue law,
930 BANKERS, to be licensed,
674
AUCTIONEERS, who may become,. . . 679—682 BASTARDS, when to inherit as heirs. See
memorandum of, evidence of sale,
201
Descents and Distributions, ... 187-8
act prescribing mode of appointing, etc, . .
dying intestate,
188
707—711 concealing death of, how punished,
643
how to be appointed, and term of office, . . 707 BEACH AND WATER LOTS. See Proper.
most designate places of business,
708
ty of State,
764
to give bond and take oath of office,
708 BENCH WARRANTS, may issue on applica
limit of commissions of,
709
tion,
451-6—480
709 form of, how executed,
commissions on real estate,
451—456—480
709 BENICIA, seat of government,
to keep memorandum of sales,
930
710 BIGAMY, how punished. See Crimes and
contents of quarterly account,
710
to pay duties on sales,
Punishments,
662
710 jurisdiction of where,
to send account to comptroller,
485
711 BILLIARD TABLES, to be licensed
penalty for non-compliance,
672
708 BILLS OF EXCHANGE and promissory
Bonds of, amount of,
708
when to be filed,
notes, act relating to, . . . 146—149
penalties that may be reoovered on, 711
(See Days of Grace.)
334
Court of Sessions, to appoint,
707 by whom signed,
146-7
qualifications of appointees,
708 written promises, negotiable
146
to approve bonds of,
V08 payable to maker or order of fictitious per
son,
H7
Duties on goods sold at auction,
708
to be calculated on price of sale,
709 Acceptance must be in writing,
147
to bo paid when bought,
709
proviso in certain cases,
147
what fund to be paid into,
711
on separate paper, when binding, .... 147

976

INDEX.

BILLS OF EXCHANGE, (Continued.)
Acceptance, previous promiso to aocept, ... 147
what deemed refusal to accept,
147
destroying or refusing to return,
137
Notice of dishonor may be sent by mail, . . 149
whero to be directed,
149
Protest for non-payment,
148
how determined,
148
for non-acceptance, damages,
148
BOARD OF SUPERVISORS. See Super
visors,
876—881
for counties, duties relating to foreign
miners,
219—222
in respect to wagon roads,
272-3
of San Francisco. See San Francisco, . . 235-6
BONDS of auctioneers. See Auctioneers,
679—708
of county recorders
838-9
of public administrators,
846-7
of the state, to be issued. See Debt Act
Funding,
856—866
of district attorney, to bo filed,
373
of executors and administrators. See
Estates of Deceased Persons,
385-6-7-8
to be givon by agent of absonteo heirs,. . . 417
to bo given by heirs in certain cases, 413, 414
appellant must file,
421
to keep the peace. See Criminal Cases, . . 427
to be given by county assessors
636
of state officers. Sco Official Bonds, . . 97—10]
of city officers. See Cities,
107
of town officers. See Towns,
117
of guardians. Sco Guardians,
155—161
of supremo court reporter,
185
of constables. Sec Constables,
194-5
of coroners,
195
of sheriff, under foreign licenso law, 219, 222
of owners of vessels, bringing passengers,
226-7-8
of commissioner of omigrants,
230
act making them assignable. See Instru
ments in Writing,
164—166
of lumber measuror. Sco Lumber,
906
of state, for state prison. Sco State Prison, 912
BOUNDARIES of counties. See Counties,
827—838
of counties, when to be run. Sec Surveyor
General,
190
of cities and towns, when to be survoyed, 190
of state, when to be surveyed
189
BRANDS of cattlo. See Rodeos,
337-8-9
defacing, how punished,
648

BREACH of peace, in prescneo ofmagistrate,
how punished,
427
BRIBERY and corruption, in elections. See
Elections,
774—792
of public officers. Sec Crimes and Punish
ments,
654-5
BRIDGES over navigable streams. See
Rivers and Streams,
144, 24S
control of, in San Francisco,
23b
repair of, rebuilding,
252-3
Toll. See Toll Bridge* and Ferries.
BURGLARY, jurisdiction and punishment
of,
435, 647
burglarious instruments,
£63
BUTTE county, boundaries. See Counties, 634
CALAVERAS, boundaries of. See Counties. 831
board of supervisors abolished in, . . 879—8*0
CARAVANS, to be licensed
672
CARRIERS of gold dust etc., to be licensed, 674
CATTLE. (See Rodeos, 337—9, Judges of
Plains, 866—8.)
defacing brands of, punishment for
64S
malicious killing, how punished,
66u
CAUSEWAYS, rebuilding of,
252-3
CERTIFICATES of election,
243
to persons elected to fill vacancies,
243
CERTIFIED COPIES of records, etc., to have
force of originals,
844
CERTIORARI, writ of. Sec Cnrf Cases,
title, rninr,
601-2
CHALLENGES of Jurors. See Criminal
Coses,
446-7, 464, 468
See Civil Cases, title, trial, . . 547-8
of electors. Sco Elections,
774-792
CHIEF ENGINEER. See Surveyor General, 190
CITIES, act to provide for incorporation of,
101—109
demands against, how audited and paid,
105
Boundaries of, not to exceed four miles,. . . 101
how changed and extended,
102
opposition to change of,
102
Common Council, number of members,
103
meeting and organization of,
103
general powers, etc.,
103-4
may make by-laws and ordinances, .. . 104
may borrow money—provisos,
104
may fix salaries and fees,
105
to act upon complaints against offi
cers,
106
to prescribe duties of city officers,. . 106-7
may create certain officers,
107
to order elections and appoint inspec
tors,
108
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Actions against, etc., who may defend, .... 5TS
Actions, for waste, and trespass. See post,
several titles,
5GC
mode of proceeding in,
57S
concerning real property. See post,
appeal, how may be taken,
560
real property,
5G5—575
attachment may issue,
577
for partition. See ibid,
568—575
plaintiff to give "undertaking"
for usurpation of offico or franchise,
with sureties,
577
575-6
justification of sureties, etc...... 577
against vessels, steamers, etc. See
to be directed to sheriff— direc
post, actions,
57 G—580
tions in,
578
limitation of. See Limitation.
how executed—how discharged, 575
appeals. See post, appeals,
580—58G
claims of persons employed in attached
witnesses, etc. See post, witnesses, 500—504
vessel, etc
579
commencement of. (Sec Civil Actions,
how secured and paid,
579
815—821,)
522—525
proceedings if contested,
579
complaint to be filed, and sum
complaint, what to state,
577
mons issued,
523
sale on attachment and execution, at
when court acquires jurisdiction, 525
auction, etc.,
573
parties to—executors, etc., may sue
how sheriff to apply proceeds, ... 579
notice of, what to contain, . . 579—SO
alone,
520
married women—when to sue and
summons, etc., on whom to be served, 577
bo sued alono or jointly,
520 Affidavits—before whom to be taken, ... 5Sj
infants—guardians to be appoint
taken out of the state or in foreign
ed for,
520
country,
593
who to sue for injury to child or
certificates to
595
ward,
520 Appeals in general,
580—5s>2
who may be joined as plaintiffs or
in what cases and how made,
.- . SM
from order at special term how taken, 5S1
defendants,
... 521
when court may order other
appellant to furnish papers,
WH
parties brought in,
521
or caso may be dismissed,
5S1
effect of death of, or transfer of
appellate court, power of,
S8J
interest,
521
statement of case, and amendments
in actions for partition of real
thereto,
586-1
property,
5G8
when deemed waived or agreed to, 5S1
time for making or amending, ... 5S1
examination of. See post, exami
nation,
594—595
how signed and filed,
581
pleadings in. Sec post, pleadings, 525—530
to be annexed to judgment roll or
remedies in. See arrest and bail, 530—535
order,
SSI
summons, form and notice to bo in
appeal to supreme courtfrom district courts,
serted in
523
or superior court ofSan Francisco.
by whom and how served,
524
in what cases allowed,
562
service by publication,
524
when to stay execution of judg
where not served on all the de
ment or order,
582-3
fendants—proceedings,
525
effect of appeal and where appeal
proof of service—time and place, 525
to be heard...... ......... . 583-4
voluntary appearance waives ser
" undertaking" or deposit on appeal, . 5SJ
vice
525
form and effect of,
5S2-S4
relief from judgment, where sum
when dispensed with or limited, 583-4
mons, etc., not served,
530
sureties—affidavit of,
584
Actions against steamers, vssscls, and boats,
exception to and justification of
576—580
sureties,......'...^.
5S4
for what, steamers, etc., held liable, 576-7
judgment to be certified to court
may be directly against,
577
below,
584
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Appeals, duty of clerk on receipt of cer
Arrest andBail, when amount maybe reduced, 535
tificate,
584
Soe Bail.
appeal to district courts, .... 5S5—58G
deposit of money in lieu of bail,
534
to bo paid into court,
534
from county courts—proceedings, 585
application of after judgment, . . 534
from probato courts — proceed
sheriff, duty in arresting defendant, . . 632
ings,
56-58
appeal from justices', recorders1 and
liable as bail if defendant escape, 534
mayors' courts,
586
how discharged from such liabil
to county court—power of court, 586
ity,
534
Arbitration, what may bo submitted to, . . . 588
judgment against on liability,. . . 534
arbitrators, power of and how to pro
Attachment, in what cases may be made, . . 539
when clerk to issue writ of,
539
ceed,
589, 613
award, how made and enforced, effect,
affidavit must bo filed by plaintiffcontents,
539
588-9
may be vacated and now hearing
clerk to require " undertaking" with
ordered,
589
sureties
540
writ, to whom directed — require
court may modify or corroct, . 689-90
appeal from decision,
590
ments in,
540
submission to bo in writing
588
what property may be attached, 540
may bo made an order of court, . 588
mode of attaching different kinds
proceedings and effect of entry, 588
of property,
540-1
court may compel an award, . . 588
of Btcamers, vessels and boats, 577-8
if not made order of court, maybe
property claimed by third party—
revoked,
588
proceedings thereon,
642
action for revoking,
690
execution returned unsatisfied—
Arrest and Bail. Sco justices' courts, post, 617-18
right of plaintiff,
542
arrest, in what cases courtmay order, 530-1
judgment for plaintiff— proceedings
plaintiff to furnish security,
531
aftor,
542
undertaking to be filed,
531-3
how satisfied,
542
when paid, disposition of attached
order for, at what time to be
made
531-2
property,
542
for defendant, proceedings there
requirement in, and how exe
on,
543
cuted,
532
motion to discharge—how made,
543
after arrest to bo endorsed by
deft, must furnish "undertak
sheriff and filed,
533
when defendant may bo discharg
ing," etc.
543
proceeding if allowed,
543
ed from,
532
when may bo vacated,
535
how opposed and when to be
arrest of witnesses. See Wit
granted,
543
sheriff to return inventory of pro
nesses,
593-4
bail, how given, etc.,
632
perty attached,
641
surrender of defendant to dis
may require memorandum of ditto, 541
charge,
532
party refusing ditto, liable, .... 541
may arrest defendant,
532
to dispose of perishable property, 541
how exonerated,
532-3
may collect debts and credits, . . . 542
judgment against,
532
duty after satisfying judgment, . . 542
plaintiff may refuse within ten
return—how and when to be made,
643
days, to aecopt,
533
justification and allowance of, . . . 633
trustee—property in hands of,
541
qualifications,
633
to be served with copy of writ, . 541
may bo given etc., after deposit
examination and order of court
of money
534
thereupon,
541
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Costs, to be included in judgment,
611
644
fees paid to clerk toward judges' salary, 610
Bail in civil actions. See ante, arrest and
duties of clerk in respect to, ... . 610
amount paid to judges to be de
bait,
632-535
Betterments. See post, real estate, title, im
ducted from salary,
610
memorandum of costs to be delivered
provements,
567
Certiorari—writ to be denominated writ of
to clerk,
tit
review. See review,
601-2
to be accompanied by affidavit of
Commencement of actions. See ante, action,
party,
610
522—525
security for costs,
(11
Computation of time, in civil cases,
613 Deposit of property, in court, or delivery to
Compromise, offer of deft, and proceedings, 590
plaintiff,
544
Confession of Judgment, proceedings,
587
court may order and punish re
judgment, for what may be entered. . . 687
fusal
544
statement of defendant, to be filed
may order sheriff to take, etc.... 54
etc, contents,
687 Depositions taken in this state,
595—597
Contempts, and punishments therefor,
605
in what coses may be taken,
595-6
before whom to be taken, and notice, 596
what deemed a contempt,
606
examination—proceedings at,
596
attachment, warrant of, when to issue, 605
use and effect of deposition,
596-7
to state whether party may be
bailed,
605
to bo deemed evidence ofparty using it, 597
597
duty of sheriff on executing, . . 606-7 Depositions taken out of tins state,
bail of party arrested,
606
at what time may be taken
597
when warrant to be returned, .... 606
to be upon commission,
597
investigation of charge
606
interrogatories may be annexed to
commission,
597
punishment, summary by the court, . . 605
when party judged guilty, .... 606-7
parties may agree otherwise, .... 597
party also liable to indictment, . . 606
authority of commissioners,
597
when contempt consists in omis
effect of non-return of commission, . . 597
sions,
606 Depositions to perpetuate testimony,
597-8
Costs to be allowed prevailing party, . . 607
applicant to produce affidavit—form
in what actions allowed plaintiff on
of,
598
judgment,
607
affidavit, eta., to be filed,
598
to be evidence of facts stated in, 59S
when not allowed in real
judge to prescribe service of order and
actions,
567
notice
59S
whero several actions against parties
who might have been joined, . . 607
examination how conducted, etc.,
59$
when allowed of course to defendant, 608
when may be taken—adjournment, . . 593
when arc in discretion of court,
608
when may be used on trial
598
when several separate defences,
608 Default. See judgment,
530, 545-6
costs of appeal, when in discretion of
Discovery. See title examination,
694-6
court,
608 Examination of debtor by court or referee, 564
amount of, in certain cases,
608
application of property disclosed,
564
allowance of per centage,
608-9
of trustee of judgment debtor,
564
on failure to answer in certain cases, . COD
witnesses may be required to at
fees of referees,
609
tend,
565
property disclosed how applied, . . 665
of postponing trial,
609
when months' wages exempt,
565
after tender and payment into court, . 609
punishment for disobeying order
in actions by and against executors,
609-10
of referee
565
suit against trustee, court may
how to be paid,
610
on review otherwise than appeal,
610
authorise,
565

CIVIL CASES, (Continued.)
See post, examination, deposit in
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Examination, proceedings thorcupon,
565
See ante, attachment,
541
Examination of parties to action or persons
to be benefited,
594
action to obtain discovory—when al
lowed,
594
proceedings at,
594
penalty for refusing to testify,
594
of party in his own behalf,
594-5
of co-plaintiff or co-defendant,
695
how testimony may bo used,
595
Execution of judgment, supplementary pro
ceedings
556—565
when to be issued and form of,
556-7
form of, where all defts. not served,. . 557
when judgment to be enforced by,
558
when returnable—how issued after five
years,
658
against property of deceased party, . . 658
to what officers to be issued,
558
what property subject to,
658
claim by third party of property levied
on,
558
by whom fees to be paid,
558
supplementary proceedings. See
amination of debtor, etc,
664-5
property exempt from,
659
levy how to be made, etc.,
559-60
redemption of property sold on,
562
by judgment debtor, or rcdemptioner,
562
from redemptioner,
662
amounts and interest to bo paid for, 562
notice of to be given to sheriff, . . 562
payment or tender to whom to bo
made,
563
evidence of right to redeem,
563
court may restrain wasto until
right to redeem expires,
563
Bale of property—notice of,
560
of perishablo property,
560
of other personal property,
660
of real estate. See post, sale, .... 660
how made and conducted,
560
proceedings when purchasers re
fuse to pay,
560-1
liability of officer,
561
certificate to purchaser and de
livery of property,
661
where property incapable of
delivery,
561
sale of real proporty—certificate, etc., 561

981

CIVIL CASES, (Continued.)
Execution, when absolute and when subject
to redemption
561
when sheriff to give deed,
562
to whom tenant to pay rents, etc.,
after,
563
if irregular and void, judgment
may bo rovived,
563
right of purchaser, etc.,
563
newjudgment to be a lien, etc., 563
Exceptions defined, form of, etc.,
. 553
when decision or roport deemed ex
cepted to,
653
Foreclosure of Mortgage, or satisfaction of
lien,
565-6
court may direct sale of property,.. 565
application of proceeds
565
sale for payment of instalment,
666
Franchise. See post, usurpations,
675-6
Injunction defined, and in what cases
granted,
538
at what timo to bo granted,
538
complaint to bo verified on oath, .... 638
copy of complaint or affidavit to be
served with,
538
when allowed after answer,
538
plaintiff to give undertaking with
sureties,
538
VAuupl lue state as plaintiff,
538
deft, may be ordered to show cause, . . 538
in tho mean timo restrained,
638
when granted, to suspend business of
corporation, .
538
motion to dissolvo or modify,
538
when will be granted
639
Inspection of documents, records and writ
ings,
599
order for inspection or copy,
699
when court or county judge may
grant
699
effect of non-compliance with, . . . 599
Issues of law and of fact defined and how
tried. See trial,
520, 546
entry and disposition of causes,
546
trial, either party may demand,
546
may proceed in absenco of other
party, when, etc.,
546
motion to postpono how mado, . . . 547
See post, trial by jury, trial by
court.
Joint debtors—proceedings against,
686-7
when may bo summoned after judg
ment,
586
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519—034
Joint debtors, summons and affidavit,
58G Justices' Courts, proceedings in
actions, in justices' courts, how com
answer, pleadings and issues,
587
menced,
615
' Judgment in general—extent of relief, . . 541
respecting mining claims,
631
of nonsuit or dismissal
544-5
for recovery of personal property, 619
on the merits of the case
545
acknowledgment of satisfaction of,
adjournment, by justice for what causes, G2t
court may compel,
556
on application of party,
625
execution of. See ante, execution, 556—565
for longer period than ten days, 623
when to be enforoed by execution, . . 558
bond to be given in case of,
623
answer, when parties held to, in jus
when by service of copy,
558
tices' courts,
614-15
on default, when to bo had,
545
when to be vorifiod by oath of
by mistake, surprise, etc.,—relief
from,
530
party,
617-21
court may take account or hear
what to contain
622
appeals, from justices' courts to county
proof of fact,
545
jury, or reference to determine
oourts,
631
damages,
545-6
how taken, and appeal bond,
632
service by publication to be proved, 546
after execution has issued,
633
proceedings if defendant non
papers to be furnished to county
resident,
54G
court
633
manner of giving and entering, . . 554—556
appearance, time of to be contained in
summons,
616
when to be entered by clerk, . . . 554
caso may be reserved or proceed
what deemed
613
ings stayed,
655
after, defendant entitled to notice
when case reserved to be ar
of sub. proceedings,
613
arrest of defendant, when may be made, 617
gued,
555
for defendant when claim exapplicant must prove facts on
ocvOs plalntlrTB, etc.,
555
which to issue uiuci of, ...... 617
in actions for specific personal
plaintiff must give bond before
property,
555
order of, issues,
617
where party dies after verdiot, . . 555
attachment, when may issue,
618-13
clerk to enter judgment in judg
affidavit to be filed by plain
ment book,
555
tiff,
619
to file judgment roll,
555
plaintiff to give bond,
619
what papers constitute roll, . . 655
writ of, to whom directed
619
when entered in clerk's docket,
contents of writ,
619
becomes a lien,
555
attorney, any person may act as, in
docket of clerk—form of and en
justices' courts,
614
tries in,
556
contempts, what constitutes in justices'
to be open for inspection,
556
courts,
630
transcript filed in other coun
when may be punished summa
ties—effect
556
rily
631
satisfaction of judgment to be
conviction for, to be entered in
entered in,
556
docket,
631
Judicial Records of this state or U. S., how
costs, to be allowed to prevailing party, 633
proved,
600
money disbursements also allowed, 633
of sister state, how provod
600
docket, of justice what to contain, . . . 628
of foreign country, ditto,
600
entries in to be under titles of
when copy of admissible as evi
actions,
629
dence,
600
entries in docket to be evidence, 620
Jury, formation of and trial by. See post,
index to be kept to,
629
trial,
547—550
to bo delivered, to successor, .... 629
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Justices' Courts—
Justices' Courts—
justices elected to fill vacancy, how
execution, clerk may issue to other
counties on transcript of judg
doomed,
630
successions of, how governed,. . . 630
ment,
627
non-resident of county, where may be
when may be issued after entry
sued,
%
615
of judgment,
628
how to be directed, and contents of, G28
parties, failure of to appear,
625
may challenge jurors,
626
how to be executed,
628
parties may prosecute and defend in
may issue on docket of former
person or by attorney,
614
justice,
629
plaintiff in replevin may claim de
guardian, when to bo appointed by
livery of property,
619
justice,
615
affidavit of, and contents,
G19
to be responsible for costs when
to give bond to officer,
620
plaintiff,
616
defendant may demand immediate
infant may nominate, in certain
trial when under arrest,
618
cases,
616
when subject to arrest on execu
judgment, on confession, may be enter
tion,
618
ed up in justices' court.,
615
of dismissal without prejudice,
may demand adjournment when
when to be entered,
626
under arrest,
618
to give bond for appearance,
618
by default, when to bo entorcd, 626
in replevin, may except to sure
when to be entered,
627
offer of, by defendant, effect of, 627
ties
620
if excepts, cannot reclaim pro
costs to bo added to verdict or,
perty,
620
against plaintiff,
627
transcript ofmay be filed in clerk's
may require return of property, 620
to oxeoute bond for return of pro
office,
627
jurisdiction of justices in cases of vol
perty,
620
untary appearance,
615
personalproperty, actions for recovery of, 619
general defined,
7-49
affidavit of plaintiff, what to con
jury, trial by shall be demanded when
tain,
619
issue joined,
625
order of delivery to bo mode on
affidavit,
620
when deemed waived,
625
to bo delivered on receipt of bond, 620
number of, left to agreement of
condition of replevin bond,
620
parties,
626
copy of affidavit, order and bond
may bo challenged by cither party, 626
to bo served on defendant,
620
challenges to bo tried by justice, 626
defendant may except to sureties, 620
justices' courts, title one of this act ap
sureties to justify,
620
plicable to,
614
dofendant may have return of pro
provisions of certain sections ap
perty on giving bond,
G20
plicable to,
633
defendant's sureties to justify, . . . 621
justices powers of, may appoint person
to serve summons,
630
officer responsible till sureties
may punish for contempts,
630
justify,
621
may issue subpoenas and final
officer may break opon enclosure
process,
631
to take,
621
may issue commissions to take
officer may demand fees for taking
and keeping,
621
depositions,
,
631
proceedings, when claimed by
may require security for costs, . . (
third person
621
to rcceivo moneys collected, i . . . (
mode of qualification of sureties, 621
may try suit brought before anomanner of justification,
622
* thcr in certain cases,
630
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Justices1 Courts—
pcrsoiial property, justice to endorso al
lowance on bond, . . . .'
622
partition and distribution. See
Estates of Deceased Persons,
pleadings in justices' courts, denned, 622
when to bo in writing and verified
by oath,
022
when oral to be entered in docket, 022
not required to be in particular
form
022
complaint, contents of,
622
answer, contents of,
622
want of information equivalent
to denial,
623
oourt may require exhibition of
original account,
623
allegations not denied in answer
taken as true,
623
parties may object to,
623
may be amended before trial, . . . 623
adjournment may be granted on
amendment,
623
recorders* and mayors'' courts, proceed
ings same as in justices' courts, 634
remittitur may be entered for excess
abovo justices' jurisdiction, . . 627
replevin, action of,
619
summons, where party held to answer
in justices' courts,
614
when hold to answer out of town
ship,
614-15
parties held to answer anywhere
in San Francisco,
615
how to bo addressed, contents of, 616
to name time of appearance and
defendant,
616
time of service of,
616
by whom to be served,
616
order of arrest may be endorsed
on, in what cases,
617
when served on party not able to
read,
635
when to bo given in Spanish, .... 635
tureties in replevin, may bo required to
justify,
620-22
qualifications of,
621-2
trial in justiccs'courts, manner of con
ducting,
623
parties may object to pleadings, 623
varianees to be disregarded,
623
adjournments, relating to,
C32

CIVIL CASES, (Continued.)
Justices1 Courts—
trial, court may require costs in
amendment of pleadings, .... 623
evidence not to be given involving
real property,
623
proceedings to be certified when
real property involved, . . . 623-24
defendant to give bond when
pleadings certified,
634
change of venue, how and when
granted,
624
justice may adjourn court for
jury, etc.,
624
non-attendance of plaintiff or de
fendant,
62S
jury must be demanded at time
of joining issue,
625
number of jurors,
626
challenge of jurors,
626
justice to decide law and fact
when there is no jury,
267
venue change of, how and when taken
in justices' court,
624
Laws of other states, how proved,
601
Levy and Sale on execution. See execu
tion,
559—561
Libel, pleadings in actions for,
529
Lien, sale for satisfaction of,
565-6
certificate of, and proceedings in
action for partition or,
5C9-70
apportionment of in do., ...
671
where holder of, becomes purchaser, . . 573
Mandamus writ to be denominated writ of
mandate. See mandate,. 602—604
Mandate, writ of, when and by what court
issued
602
application, when notice of to be given, 603
answer to alternative writ,
603
questions of fact raised by, how
tried,
€03
proceedings where no answer
made
604
sufficiency of may be objected to, 603
how may be countervailed,
603
proceedings when questions of
law raised, or immaterial state
ments in issue,
604
case to bo heard with or without ad
verse party
603
damages where judgment for appli
cant,
604
new trial when may be applied for, . . C03
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Real propertyPleadings, when genuineness of written
action for partition of real property or
instrument admitted,
527
sale,
563—573
conditions precedent, bow stated,
when may be brought and parties, 56$
etc.,
complaint, contents and notice, 563
items of account need not be set
summons, how directed,
568
forth—copy to be furnished on
to parties unknown or non-resi
demand,
528
irrelevant matter, etc., to be
dent
569
answer what to contain,
569
stricken out,
528
what put in issue and determined, 5*3
in actions for libel and slander, 529
proof of title when sale necessary, 509
judgment, how pleaded,
628
guardian of infants or incompetent
private statutes, how pleaded,. .. 528
material allegation dofined—to bo
persons
574-5
when to receive proceeds of sale, 574
liberally construed,
529-30
may consent to partition without
unimportant errors in, to be dis
regarded,
530
action,
575
may execute release for owners, 573
amendment of—court may allow
lion, how apportioned after parti
on terms,
529-30
may designate defendant by any
tion,
571
name, if unknown,
530
where party has other security, 571
in proceedings against joint debtors, .... 687
purchase by party holding,
573
Real Property, actions concerning. See
how paid after sale,
571
ante, foreclosure,
565—575
sale, when and how to bo ordered, 570-2
how proceeds of sale applied,
571
actionsfor recovery of, whore to be tried, 521
disposition of proceeds by ref
parties to action,
567-8
costs, when plaintiff not to reerees,
571-2-4
proceedings when proceeds paid
oover,
567
verdict where right of plaintiff
into court,
57!
terminates during action,
567
determination of claims to pro
when value of improvements to
ceeds,
575
bo allowed,
567
proceeds belonging to unknown or non
order for entry and survey,
567
resident parties,
5724
mortgage must be foreclosed be
security for, or investment of, . . 574
fore suit,
567
to be by auction, notice thereof, 573
waste restrained pending fore
security for purchase money in
closure or after sale on execu
whoso name to bo taken, etc., 572-4
of estates for life or years, sale
tion,
567-8
alienation not to affect right of
where owners unknown,
6724
rooovery,
568
of rights in remainder, or rever
estates for life or years, how set off in
sions, how secured or satisfied, o"
terms to be published, sale of
case of sale, how satisfied if
sold,
671-2-3
farm lots,
573
levy and sale on execution. See exe
who not entitled to purchase,
573
cution,
559—565
report of referees after order of
liens, certificate of recorder to bo pro
court confirming
573
duced,
E
where share-holder or incum
proceeding in case of outstanding, 5
brancer purchases,
573
sale for satisfaction of. See fore
record of conveyance, its effect,. 573
closure,
565-6
actionsfor waste and wilful trespass cm, 566-7
redemption of,
561—563
waste, who may sue for,
56*
o-Uion for foreclosure. See post, fore
trespass, damages for cutting tim
closure,
565-6
ber, etc.,
566
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CIVIL CASES, {Continued.)
CIVIL CASE3, (Continued.)
Trustee process. Seo ante, titles attachment
Witnesses, effect of interest c
and deposit in court.
belief,
590
examination of debtor to judgment
interpreter may be employed, . . . 591
debtor,
564-5 CLAIMS. See Estates of Deceased Persons, MS
Usurpation of office orfranchise
575-G CLERKS of elections. Sec Elections, . . 776—782
when attorney general to sue for, . . 575-6 county, duties of, in elections. See /.'.- -complaint and arrest of defendant, . . 576
turns,
774—792
judgment how rendered,
576
See County Clerks.
damages and penalty,
576 compensation of. See Comptroller, 74, Trea
right of party entitled,
576
surer, 76, Secretary of State, . . 78-9
action against several claimants,
576 bonds of, ofsupreme court, county, district,
Verdict. See ante, trial by jury
549, 550
probate and sessions. See re
Waste, action for. See ante, real property, 506
spective titles,
Written instruments, when evidence of con
fees of. See title Fees.
tents may bo shown,
£
to collect tax on successions. See Revenue, 679
alterations in, must be accounted for, 600 COASTING VESSELS, when to be licensed
when not to cxcludo as evidence, 600
for piloting,
94
order for inspection or copy of,
599 coasting within this state, not liable to
Witnesses—attondanco of,
590—594
pilotage,
96, 1SS
arrest, when witnesses privileged from, 593 exception where sen-ices performed, . . 96, 133
when void—liability of officer for
COAST SURVEY, U. S., act relating to,. . . 345
detention,
594 persons engaged in, allowed to enter on
examination of witnessos confined in
lands of this state,
345
jails,
593 damages, how adjusted
345
how ordered and taken,
593 magistrate to file report with clerk,
346
persons present in court may bo re
if report objected to, trial to be had next
quired to testify,
592
term,
346
rights and duties—to attend pursuant
damages may be tendered
346
to subpoena,
592 magistrates' costs, how taxed,
346
when must answer—what he may
COFFEE HOUSES to be licensed,
673
not answer,
592 COINING OF MONEY by individuals, »ct
liability for disoboying subpoena, . 593
to regulate,
210—211
for refusing to be sworn or con
Liability of persons making coin,
210
tempt,
593
for refusing to redeem coin
210
where proves to be a party, — 592
for not stamping date on coin,
210
failing to attend maybe arrested,
uttering coin of less than nominal
etc.
593
value
210—211
subptena—what may require,
591 COLLECTORS, county, how furnished with
when and by whom issued, and
blanks, etc,
S3
how served,
592 of taxes, to give receipt and keep account, 223
service on persons concealed,
592
to file account with treasurer
223
disobedience to, how punished, . . 593 penalty for using or changing funds,
223
who may be and who may not bo wit
foreign miners' tax. See Foreign Miners,
nesses,
590-1
218—222
attorney or counsellor—public of
COLLEGES incorporation of,
162—164
ficer,
591 supremo court may incorporate,
163
clergyman or priest—physician or
by instrument under seal,
163
surgeon,
591 record of incorporation to be made
163
husband and wife,
591 Trustees, property of college to vest in
163
judge or juror,
591
number of, and quorum,
163
proceedings when judge a wit
shall be a corporation,
163
ness,
691
Btyle of, etc,
163
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COMMON SCHOOLS, (Continued.)
| COMPLAINT beforo magistrate. See Crim
County treasurers, to make annual report of
inal Cases,
436
COMPOUNDING offenocs. See Criminal
receipts and disbursements of school
moneys,
889
Cases,
456
Printing, how executed and at what price, 894 COMPROMISE of offences. (See i
School marshal, mode of appointment and
Cases, 510.)
duties,
883
compensation for services
884 offer of defendant, and proceedings,
590
to take consus of children annually, 885 COMPTROLLER. See Stale Comptroller, 72—74
School moneys, to be paid to county trea
and treasurer, act concerning,
$61
surers annually,
883
liable to impeachment,
430
mode of payment and vouchers. . . . 883-4 Warrants of, act for redemption of, (See
to be apportioned among districts, . . . 888
pp. 73 and 82,)
222—223
to be received for state dues,—except, 222-3
school must be taught three months to
duties of sheriff under. See Public
entitle districts to,
888
to be distributed to pay teachers only, 889
Funds,
,
23
Superintendent ofpublic instruction, duties of,
act to amend act for redemption of, . . 93 1
to publish forms and instructions for
exceptions to receipt of, for taxes, ... 931
teachers, etc
amount whichmust be paid in money, 931
to disseminate by letters, lectures and
CONCERTS, to be licensed
672
CONFESSIONS of judgment. See Civil Cases, 5*7
interviews, etc.,
CONSIGNED GOODS, liable to tax. See
to correspond with boards of education
in other states,
890
Revenue,
682—6*5
to supervise normal and high schools, 890 CONSPIRACY overt acts to be alleged and
to apportion school moneys and draw
proved,
4*9
warrant on state treasurer .... 890
See Crimes and Punishments
658-9
437
to report to legislature annually, . . 890-1 CONSTABLES to be peace officers
to print and distribute reports,
891 act to prescribe duties of,
194-5
to recommend uniform school books, 891 to take oath and give bond
194
expenditures to bo paid out of state
bond to be filed and recorded,
194
treasury,
891 to attend justices' courts and execute writs, 194
Teachers must be employed by competent
to serve summons and how,
616
authority,
893-4 when to arrest defendant,
— 617
must have certificate of competency, 893-4 duties in action of replevin
620-22
in case of appeal, may retain property to
must report to superintendent of pub
lic instruction,
894
pay costs
633
state convention of, may be holdcn
to serve notices in all courts,
194
annually,
894 where duties not prescribed, laws for sheriffs
in convention may recommend im
apply,
194
not to practice as attorneys,
19S
provements in teaching, books,
eto
894 duty in respect to wrecks and wrecked
Treasurer ofstate, duties in regard to school
property,
136-9
fund,
8H to servo warrant issued instead of habens
to keep separate account of school
corpus,
— 173
fund
884 duties under act respecting fugitives. See
Fugitives from Labor,
232-3
to report annually to board of edu
243
cation,
884 when sot off into new township,
to receive and pay out school moneys
elcotion of, in cities and towns
239-40
certificate and oath of office
243-4
on order,
889
vacancy in office of. See Vacancies im
COMMUTATION for military services. See
Office,
244-7
Militia
797
to serve process under habeas corpus act, 167—173
COMPENSATION for military services. See
Military services,
328—330 fees of. See title Fees in Office.
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INDEX
CORONERS, (Continued.)
CORPORATIONS, how taxed. See Revenue,
689—692
to perform duties of sheriff in certain
cases,
19G, 720 act to amend act relating to,
900
powers, duties, liability,
196 ten persons may assume corporate powers, 900
Accounts of, when court of sessions to
may make by-laws, rules, etc.,
900
allow,
198 may acquire real and personal property, 900
Burial of deceased persons, when coroner
property of, to be free from taxation, .... 900
to cause,
198 may have a common seal,
900
expenses of, how paid,
198 exercise general corporate powers,
900
Duties of, act prescribing,
195—199 CORPORATIONS, act to amend an act en
to present offenders against " act con
titled an act concerning, .... 900-1
cerning Wrecks and Wrecked
182d section of act amended,
900
Property,"
139 amount of property which may be held by, 901
to serve processes, etc., under "habeas
of masonio lodges, may hold property, . . 901
corpus" act,
167—173
may endow colleges, schools, etc., . . 901
election of and term of office in certain
CORPORATIONS for certain
counties,
241—242
to provide for
Fees of. See title Fees,
198 for manufacturing, mining,
chemical purposes,
• - * ■ 271
Inquest, when coroner to hold,
196
to summon jury forthwith
196 for trade or commerce, foreign or domestic, 273
to administer oath to jurors,
196 to be subject to this act and no other,
273
may summon surgeon,
196 proceedings to form company,
273
jury, penalty on, for non-attendance, 196 certificate of incorporation and contents, 274
copies of to bo evidence,
274
to be paid to county treasurer, 196
to inspect body and render verdict, 196—197 powers of, to be vested in board of trustees, 274
witnesses, may be summoned by coroner, 196 not to issue bills of credit,
277
Assessment, how made and notice of,
271
disobeying subpoena, how pun
sale of shares for non-payment of, — 274
ished,
196
Board of trustees, to be stockholders,
274
testimony to be taken in writing
election of, and vacancy, how filled, 274-6
and filed,
197
meetings, notices thereof and quorum, 275
verdict and inquisition, how rendered, 197
powers and duties in respect to assess
when and where inquisition to be
filed,
197
ment,
275-4
in respect to dividends,
274
when to be delivered to magis
penalty for reducing capital stock, . . 276trate, etc.,
197
for permitting liabilities to ex
Justice of the Peace, may act as coroner,
ceed ditto,
276
when,
198
dissenting trustees exempt,
276
fees of in such case,
198
Property of deceased, to be delivered by cor
to cause records to be kept,
277
Corporations formed under chap 5 of " act
oner to county treasurer, unless
concerning," etc., passed April
claimed,
197
22d, 1850, may continue under
county treasurer may suo coroner for,.. 198
this act,
279
may Bell at public auction,
198
proceedings and effect,
279
to place money to credit ofcounty, 198
formed under this act not subject to
money may be claimed within six
act of April 22d, 1850,
280
years,
198
Dissolution of, notice and mode of proceed
or paid at any time thereafter, by
ings,
279
order of court of sessions
198
Dividends, not to be made from capital stock, 276
Vacancy in office of See Elections of
277
officers,
198, 242 Records and contents thereof,
may be inspected and extracts made
Warrant of, to arrest person charged with
killing,
197
from,
277
form and service of,
197
to be evidence of contents,
277

I

994

INDEX.

COUNTY COURT, 'Continued.)
COUNTY CLERK, (Continued.)
of board of equalization,
687 Incorporation of towns, hold and apply
money of ditto
119
to take oath and give bond,
97, 192, 243-1
penalty of bond of, in different counties,. 193 duty in respect to weights and measures, 249
may require bond of deputies,
193 to appoint appraisers of land damages.
See Telegraph Comps
301-2
to attend terms of court,
193
may order sale of real estate of religious
where to keep office—take charge of books,
and other corporations,
30}
etc.,
193
not to practice as attorney,
194 appeals to, from justices', mayors' and re
to administer oaths of office,
244
corders' courts,
632-3-4, 566
Deputies may be appointed,
193 Clerk to file and record certain bonds and
appointment to be filed in recorder's
to give bond. See Official
offioe
193
Bonds,
97-9
to take oath and give bond when re
to be county sealer
121
duty in respect to drift water craft,
quired
193
clerk and sureties liable for official acts
etc., and fees,
12S-S
of,
193
to procure books and stationery for
to issue processes in name of princi
certain court*
140
pal,
193
'* act to define duties of." See County
Duties, to issue writs, proeess, etc.,
193
Clerk
192-4
to enter orders, judgments, etc.,
193
to keep books of wagon road compa
to keep docket and other records, .... 193
nies
273
Election of, and term of offioe in certain
Judge to approvo bonds of certain officers,
oounties,
241-2
97-9, 194, 219
Wrongful acts, liable for, to party injured, 193
may grant writ of habeas corpus at any
when deemed misdemeanors,
193-4
time,
167
punishment of,
194
may administer oath of office, in cer
vacancy in office of. See Vacancies in Of
tain cases,
244
fice,
244-5-7
may disincorporate corporations, 279, 286
duties of, under election law. Sco Elec
certificate of, in respect to completion,
tions,
778—792
etc., of toll bridges,
306
under act regulating pardons. See
duty in respect to wrecks and wrecked
Pardons,
935
property,
134-7
fees of. See Fees in Office.
in respect to removal of county
to be commissioner to take deposi
seats,
145-6
tions,
49C
in respect to formation of volun
to be recorder in certain oounties
838
teer companies, and petition for
to be clerk of board of supervisors, . . . 878
arms
149, 15!
in certain counties, when to enter on
in respect to applications of per
duties,
844
sons imprisoned on civil pro
COUNTY COURT. See Courts of Justice,.. 744
cess, for discharge,
103, 204
commencement of eivil actions in, . . 522—525
in respect to dissolution of corpo
Incorporation of Cities by, on application,. . 101
rations,
279, 284
fix boundaries, and number of councilelection, and term of offioe of, and
men
102, 103
oath
239, 241-43-44, 744
appoint commissioners to value pro
certificates of,
243
perty,
104—105
vacancy in office of. See Vacancies in
order election of officers,
108
office,
745, 246
corporation of towns, , . . . ?
114
to whom resignation to be ten
and order first election of officers, .... 115
dered,
245
disincorporation of towns
118
See Courts of Justice, title
jurisdiction,
745
appoint trustee for dissolved corpora
of claims for lost goods after sale, ... 127
tion,
118
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COUNTY SURVEYORS, (Continued.)
COUNTY TREASURER, (Continued.)
under act concerning passengers.
to giro information required, to surveyor
See Passengers Arriving, tic., 228
general,
132, 191
241-2, 243
when to aid surveyor general,
132, 190 election and certificate of,
cbainmcn and markers, may be employed, 131 to license gaming houses,
8X
eleotion, certificate thereof, and term of
treasurer of San Francisco to perform
duties of,
827
office,
241-2, 243-4
fees of surveyors and deputies,
131, 190 to settle monthly with auditor,
649
penalty for refusing to perform duties, .. . 132 duties of, under school law. See Common
surveys, by othor persons not legal evi
Schools
888
dence : exception,
130 act to amend 14th section of act concerning, 920
when, and by whom to bo made,
131 to rcceivo county warrants for taxes from
record of to be kept, etc.,
131
drawee
920
copies and certificates of to be furnish
to redeem warrants in order of registry, . . 920
ed,
131 COURT HOUSES, act to provide for erec
of lands divided by county lines,
131
tion of,
139—140
when title on dispute,
131 books and stationery for, how procured and
courses, how to be expressed
131
paid for,
140
COUNTY TREASURER, act concerning the
Erection of, and other offices at county seat, 139
See Court of Sessions,
139
office of,
110—113
term of office, bond and oath, 110-11, 241-2,
other buildings may be converted into, 139
243-4
tax may be levied for,
139
whore to keep office, and hours of, 111, 139, 113
rooms may be hired until,
139
vacancy, how filled,
Ill, 244, 247 fuel and lights, how furnished and paid
of what and how to keep accounts
Ill
for,
140
to receive and pay out moneys, etc.,
Ill COURTS OF JUSTICE, and judicial officers,
not to enter certain moneys on county ac
act concerning,
738—758
counts,
Ill what courts are established
738
books of, to be examined by court of ses
what to be courts of record,
753
sions,
112 sittings of to be public, except in certain
to redeem orders of auditor
112
cases,
753
when not paid for want of funds,
112 special powers of courts,
753
to give notice whon funds to redeem, 112 when to be held,
754
to profer certain orders,
112 to be adjourned when judge does not attend, 755
to deposit paid warrants with auditor, .... 113 actions in, not to be affected by vacancy,
how removed from office
113
etc
757
proceedings incase of death of,
113 language in which proceedings of are to
to settle accounts annually,
113
be held,
757
COUNTY TREASURER, duties as to water
County Court, how constituted,
744
judges of, how and when chosen,
744
craft adrift and lost money,
to take oath of office,
744
etc,
126-7-8
vacancies, how supplied,
745
wrecks and wrecked property,
137
jurisdiction of, original and appel
office for, to bo provided by county,
139
may sue coroner for property of deceased
late,
745
persons,
198
judgo of, may determine writs of
when to attend sales of goods on storage.
mandamus, certiorari, etc., at
See Goods on Storage,
209
chambers
745
duty of, as to private papers and family
terms of, when to be held,
745
See County Court.
relics,
210
Courts of sessions composed of county
as to foreign miners' licenses. See
judge and two associates,
745
Foreign Miners,
220-21
associates, how, when, and from whom
as collector of taxes. See Revenue, . . . 223
settlement as do., with comptroller, 223
745-6
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COURTS OF JUSTICE, (Continued.)
COUKTS OF JUSTICE, (Continued.)
Supreme court, terms of, when to commence,
Mayors' courts have same powers as re
and where to bo held,
739-40
corders,
752
two justioes necessary to transact busi
Probate courts, county judge to be judge of, 748
ness,
739
powers and duties of,
749
See Supreme Court.
judge of, in vacation, may suspend
Terms of courts. Of supreme court,
739
executors and guardians, ap
prove bonds, issue writs, etc., 749
time of continuance of,
739
of district, when to be held, and haw
See Probate Court.
long
741
Recorders' courts, to be held, where city
may be held by judges interchan
government may direct,
752
recorders, when, where, and how
geably,
742
of superior, to be monthly and continu
chosen,
752
term of office and oath,
752
ance of,
743
of county, when and how long to be
compensation of recorders,
752
reoorders possess powers of commit
hold,
744
of sessions, when and where to be held, 74-S
ting magistrates,
752
ofprobate court, in San Francisco and
may issue writs, warrants and orders, 752
other counties,
749
to be always open
752
jurisdiction, civil and criminal,. . . 751-2 COURT OF SESSIONS. See CotaU of
Justice,
745-74S
Seals, what courts to have,
755
existing may be usod,
755 to provide brand for sale of cattle on exe
to be made where none now exist,. . . 756
cutions,
239
form of for different courts,
75G to divide counties into townships, etc., — 242
clerks may use private souls for time
to fill vacancies in office of all county of
fices, except county judge, .... 247
being,
766
what proceedings to be affixed to, . . 756 may license bridges or ferries, and certain
rivers and creeks,
144, 54S
how affixed, and by whom kept,
756
Superior Court of San Francisco, how com
duty in respect to roads and highways.
See Roads and Highways, .... 150-4
posed,
743
judge of, how and when chosen,
743
in respect to wagon roads,
27 2-3
to take the oath of office
743 may authorize construction of toll bridges, 305
vacancy, how to be filled,
743 to audit recorder's accounts,
£39
salary of judge of
743 to appoint judges of plains,
866
Ill
power and jurisdiction of,
743 to approve bond of county treasurer,
terms of, when to be held,
743 to fill vacancy in office of county treasurer, 111
order of, to county auditor for payment
judge of, shall transact business at
of money,
Ill
chambers,
744
when to hold its terms,
744 to examine county treasurers' books and
may make rules for its government, 744
vouchers
Ill
clerk of, when to be elected,
744 may remove delinquent county treasurer, . 113
to supervise accounts of county treasurer, 113
See San Francisco.
Supreme Court, of whom to consist,
738 to fill vacancy in office of county surveyor, 130
judges of, to take oath of office,
738 to provide reoord book for county surveyor, 131
when to be chosen,
239, 738 to cause court houses to be erected
139
who to be chief justice,
738 to provide offices for sheriff, clerk, etc., ... 139
vacancy in, how filled
246, 738-9
and allow rent, and other expenses, . . 139
jurisdiction of, appellate,
739 books and stationery for, how provided, . . 140
for recorders, to be provided by, — . 140
power to issue writs, processes, etc., 739
judges at chambers may determine
may cause prisoners to labor on public
mandamus, certiorari, etc.., . . . 739
works, etc.,
174-5
clerk of. See County Clerk.
may reverse, affirm or modify judg
1 1ment, or grant new trial,
739 when to audit accounts of coroners,
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CRIMES AND PUNISHMENTS, {Continued.) CRIMES AND PUNISHMENTS, ((
Libel, definition and punishment o
Escape, sheriff, etc., aidiug convict, how
truth of, may bo given in evi<3
punished,
657
Maliciously killing or t
suffering prisoner to escape punish
ment,
658
destroying doors, windows, tn
refusing to receive party charged with
how punished,
crime, penalty,
658
injuring rafts, boats, bridges,
False Imprisonment, defined and how punish
etc., punishment,
ed,
645
setting fire to grass, wood, e
False Pretences, obtaining money by, pun
punished,
ishment of,
665
removing monuments of boi
False Representations, obtaining credit by,
etc., how punished, . .
how punished,
665
Manslaughta, defined,
Falsely Personating another, etc., how pun
when punished as murder, . .
ished,
656
in committing unlawful net,
False Weights, using, how punished,
665
murder,
Fighting for wager or reward, how punish
punishment of, and place of t
ed,
644
death of patty must be within
punishment if death ensues,
644
and a day,
Forgaits, certain offences deemed, and how
trial of, where had,
punished,
651
Married Woman, under throats of
making and passing fictitious bills or
not guilty of crime, . .
checks, punishment,
652
husband in such case deemed
proof of incorporation of banks not
necessary on trial,
663 Mayhem, definition and punishn
may be proved by experts,
653 Misdemeanor, how punished,
Fraudulent Conveyances, how punished, .. . 664 Misprision of treason defined, and
ished,
selling land more than once, punishdefinition of, fie,
ment,
665 Murder,
malice, express and implied
Homicide, Justifiable, in what cases,. .641, 642
punishment of,
officer may kill assailant,
642
excusable homicido defined,.... 642, 643 Obstructing officers in serving pro
ishment of,
defendant on trial to bo discharged, . . 643
highway or navigable strear.
burden of proof on the accused,
643
for,
Idiots, not to be found guilty of crime, . . . 638
Officers entrusted with public n
counselling a lunatic or—to commit
fusing to pay over, p
crime, how punished,
638
of,
Incestuous marriages, how punished,
663
refusing to deliver records
Infant under ago of fourteen, not to be
sor, etc., how punisi
found guilty of crime,
638
taking reward for granting
Inhumanity to prisonors by sheriff, punish
to
ment of,
655
penalty,
Intent necessary to commission of crime, . . 638
to injure and defraud, whatconstitutes, 6G8 Officiating unlawfully in I
penalty, ,
Justice of the peace, receiving illegal foes,
etc., how punished,
659—660 Opening- lettas without i
for
not preventing duel,
661
Person, definition of,
Kidnapping, definition of, and how punish
and subornation of, ho*
ed,
646 Pajwy,
procuring execution of ini
Larceny, grand and petit, defined, and pun
son by, punishment
ishment of,
647 Petit Treason,
distinction bctwo<
lodgers removing furniture, etc., guilty
660
of,
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CRIMINAL CASES, (Continued.)
CRIMINAL CASES, (Continued.)
Bail may surrender defendant before for
Arraignment of defendant, may give bail
feiture, etc.,
491
on warrant, if offence is not
how exonerated and when, 471, 477, 490,
capital
457
491,
may bo admitted to bail in another
may arrest defendant or authorize
county,
457
on bail, may bo ordered into custody, 457
other persons,
491
defendant may be admitted to, on re
to bo asked if bo desires counsel,
457
Arrests, definition of, how and by whom
commitment,
493
before magistrates in certain cases. . . . 43$
may be made,
439
Bench Warrant, whore and how issued and
for felony, may bo made at any time,
served, and form of,
451, 456, 4S0
439—440
for misdemeanors, when may be made, 439 Bigamy, jurisdiction of in what county, . . 4:o
duty of officer making,
439 Bonds to keep the peace, required in what
may break doors, etc., in exe
case
417
cuting warrant,
440
to be filed in office of county clerk, . . 4;7
whon forfeited, may be prosecuted by
when may be mode by officer without
warrant
440
district attorney,
427
Breach of peace in magistrates' presence,
magistrate may order, for offence com
mitted in his presence
440
how punished,
427
may be mado by private person in
Burglary, jurisdiction of, in what county, 435
certain cases
441 Challenge of grand juror, by whom may be
person making in such cose, must state
made,
446-7
to the panel, for what causes
446
cause, except
441
private person may break doors, etc., 441
to the polls, for what causes,
446
to be oral, and be tried by court,
447
when, must take person arrested
before magistrate,
441
decision on trial, and effect of allow
person escaping from, may be retaken
ing.
447
by person having custody, .... 441
objections to grand jury allowed by
of fugitives from justice
608-9
no other mode,
447
of judgment, when to bo moved,
479
of trial jurors,
464—4ft?
by warrant from justices', recorders
several defendants must join in, . . 464
and mayors' courts,
t . 502
may be to the panel or individual
Baii may be taken in another county, .... 457
juror,
464-5
additional, may be rcqnired in felonies, 457
to the panel, when to bo taken,
provisions etc., relating to, ... . 487—491
causes of, etc.
464, 465
admission to and taking of, defined, . . 487
exceptions to, and effect of,
4C4
in what casos admitted, and not, 487—489
trial of challenge, witnesses, etc.,
district attorney to be notified of ap
464, 465
plication for,
487
effect of allowing, or disallow
after conviction, when allowed, and
ing,
465
when before,
487
to individual jurors, peremptory
on an appeal, in what coses allowed,. 488
or for cause,
465
certain magistrates may admit to, . . . 488
peremptory, when to be taken,
how put in and qualifications of, 488—189
and number of,
465
justification of, to be by affidavit, etc., 489
what are general causes of, 465, 466
after indictment, bow put in, qualifi
what aro particular causes,
4f6
cations, etc.,
489—490
exceptions to, and trial of,
467
on appeal, notice must bo given to
trial to bo by triers appointed by
district attorney,
490
the court,
467
order to admit, qualifications, etc., 490
juror and other witnesses, may be
deposit in lieu of, may be made. See
examined on trial of
467
depviit,
490
order of taking, etc.,
4tS
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CRIMINAL CASES, (Continued.)
CRIMINAL CASES, (Continued.)
Defendant, on bail may bo committed by
Evidence of accomplice, when to convict, . 470
of false pretences,
470
order of court,
473
in case of seduction,
470
must appear in person before verdict
in trial of felony
475 Examinvtion of defendant by magistrate at
may be recommitted in what oases, . . . 479
one session,
441
Exceptions to decision of court may be
must be present at time of pronoun
cing judgment in felonies
480
taken by either party, . . . 477—178
on bail not appearing, bench warrant
bill of, what to contain,
476
to be filed within ten days, unless,. . . 476
may issue,
480
may be searched beforo magistrates, . . 508
in what cases may be taken by defen
failing to appear in justices1 court
dant,
477
forfeits recognizance
505 Execution of judgment, authority for, .... 482
may give bail in offences not capital, 489
on judgment for fines, issued as in civil
need not appear in appellate court, . . 486
actions,
482
to be discharged when,
471
for imprisonment defendant to be
Decrees of guilt in oases of doubt,
469
committed,
481
Demurrer to be put in, in open court, etc., 459
of judgment of death, governor may
in what cases defendant may demur, . 459
suspend,
483
on appeal, court or judge may sus
to be in writing and specify objections,
etc.,
459
pend,
483
argument on and judgment,
4C0
to bo suspended in case of pregnancy, 483
allowed, to bar another prosecution,
court may order, in certain cases, .... 484
unless,
460 Fees of different officers. See Criminal
case may be resubmitted, otherwise
Casts,
511,512
defendant discharged,
460 Fines to be paid to county treasurer after
disallowed, defendant must plead, . . . 460
costs, etc., satisfied
510
Depositions taken on information to be read
officer neglecting to pay over, liable,. 511
to defendant,
442 Forged instruments, misdescription of, not.
Deposit may be made instead of giving
material,
- . 45S
bail,
490 Forfeiture of recognizances, defendant tail
bail exonerated in such cases,
490
ing to appear,....
491,492
to bo refunded in certain cases,
471
discharge of, on excuse to court,
492
judgment of fine to be satisfied from, 490
to be paid to county treasurer,
510
defendant failing to appear, to be paid
Fugitives from justice to be delivered
to county,
492
up,
508
to be forfeited on failure of defendant
magistrates may issue warrants for ap
to appear,
492
prehension of,
508
Dismissal of action for want of prosecu
proceedings for arrest of,
509
tion, etc.,
500
how may be committed, and admitted
of prosecution to take place unless in
to bail,
609
dictment is found at next term
notice of arrest of, to whom given, 509
of the court,
500
when to bo discharged from custody, . 509
of indictment, unless tried at next
expenses of arresting, from this state, 510
term after found,
500
magistrates to return proceedings in
of action, defendant to be discharged, 500
arrest of, to court of i
a bar to other prosecution unless in
Grand Jury, formation of. (See
case of felonies,
500
352—357.)
446—449
reasons to be entered on minutes of
may be challenged. (See challenges,) 446-7
court,
600
foreman of, court to appoint, etc., . . . 447
Discontinuance of prosecution, how allowed, 500
oath to be administered to other ju
Docket to be kept in justices', mayors' and
rors,
446
recorders' courts,
503
to be charged,
448

INDEX

1005

CRIMINAL CASES, (Continued.)
CRIMINAL CASES, 'Continued.)
Innocence to be presumed,
469
Grand Jury, to be discharged by final ad
430
journment of court,
448 Impeachment,what officers liable to,
another may be summoned, when, .... 448
shall be triod by the senate,
430
for misdemeanor in office, proceedings
order therefor, and proceedings there
in,
430
on,
448
copy of articles of, to be served on de
powers and duties of,
449—451
foreman may administer oaths,
449
fendant, and day fixed for
shall receive none but logal evidence, 449
hearing,
430
copy, how to bo served,
430
not bound to hear evidenco for defend
defendant failing to appear, trial may
ant,
450
when an indictment should be found, 450
proceed,
431
must answer by objecting to or
shall inform of offences within their
denying the articles,
431
knowledge,
450
objection and denial, how made,
431
general duties of,
450
shall have access to publio prisons and
overruled, defendant ordered to
plead,
431
records,
450
to have advice of court and district
members of senate, to be sworn before
attorney,
450
trial of,
431
concurrence of two-thirds, neces
to keep all proceedings secret,
450
may be witnesses in certain cases, 450-1
sary to convict,
431
not to be questioned for their acts,
judgment shall be pronounced after
etc.,
451
conviction,
431
twelve jurors necessary to find pre
may be of suspension and remov
sentment. (See presentment,) 451
al, or of removal and disqualifi
See Jurors,
352—357
cation,
432
Indictment, finding and presentment of,
of suspension, disqualifies from re
452—450
ceiving salary, etc.,
432
must be found by twelve jurors, or
no officer to exercise office after im
dismissed,
452
peachment, until acquittal,.. 432
to bo presented to court with names of
of lieutenant governor, another presi
witnesses endorsed,
452
dent of senate to be chosen, ... . 432
what to contain, and form of,
453
indictment, not barred by,
432
to charge but one offence,
453 Inquiry into sanity of defendant before
construction of, and when sufficient, . . 454
trial, etc.,
498
need not follow words of statute,
454
on doubt of, judge to order trial by
for libel, what to allege,
455
jury,
498
need not state time of offence, except, 453
into sanity of defendant, under sen
what errors in, not material,
454
tence of death,
483
is found when duly presented,
430
into pregnancy of female, under sen
may be set aside in certain cases, on
tence of death
483
motion
458
proceedings, etc., in such cases,
483
motion denied, must be answered,
459 Insanity, order in which it shall be tried, 498
granted, defendant discharged, . . 459
no person to be tried, judged or pun
case may bo resubmitted
459
ished while insane,
498
set aside, no bar to future prosecution, 459
defendant found sane, trial to proceed, 499
found insane, trial suspended, and
removal of from court of sessions to
district court,
4G1
to bo committed
499
bail exonerated in case of commit
against members of court of sessions,
or justices to be removed,
462
ment,
499
return to sanity, proceedings
may be dismissed if not tried at next
term,
500
on,
499
expenses to be a county charge, 499
what to set forth in perjury,
455
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CRIMINAL CASES, (Continued.)
CRIMINAL CASES, {Continued.)
Insurrection, in case of, governor may call
Magistrates, defined and named
436, 511
military into service,
429, 430
may issue subpoenas,
494
proclamation, governor may revoke, 430
fees of,
511
Issues of fact, how tried,
463 Misdemeanor, arrest for in another county,
on docket, how disposed of,
463
bail to be taken, etc.,
438
Judgment, entry of and record,
482 New Trial defined, and in what cases
execution of, suspended,
483
granted,
476, 47*
on appeals, etc.,
486
to be applied for before judgment
arrest of, effect,
505
granted,
479
of imprisonment, etc.,
505
to bo had in county where appeal is
in justices' mayors' and recorders'
taken,
4M
courts,
504
in justices', recorders' and mayors'
how pleaded,
455
courts,
504
in cases of impeachment, how entered, 431 Oath, to include affirmation,.
511
in removal of civil officers
433 Offence proved higher than charged, pro
appeal from in such case
433
ceedings on,
47*.
court to appoint a time for rendering, 480
committed within jurisdiction of other
defendant to be present,
480
county,
471
on conviction of two or more offences, 481
triable in another county, proceedings
to pay a fino, to constitute a lien,
481
in,
4*9
SIX
how trial jury formed,
463 Officers, salaried, to account for fees,
Jury, may be discharged when, and effect
Peace Officers, defined, named, and fees of,
437, 511, 512
of,
470-1
exceeding authority, guilty of misdenot to be spoken to on trial, eh). (See
Jury, 352—357,)
472
juror may be examined as a witness, . 472 Perjury, indictment in, what to set forth, 455
may separate during trial or be kept
Pleas to tho indictment, three, and to be
in charge,
472
oral,
4*0
to be admonished on adjournment, . . . 472
of guilty, when put in, effect of, etc., 461
new juror may be sworn in case of sick
may be withdrawn, and not guilty
ness
472
substituted,
461
in libel may decide law and fact, .... 472 Pleadings allowed defendant,
- . 459
plea to be put in open court,
459
room, provisions, etc., for, while delib
erating,
473
errors not to invalidate,
501
may take papers, records, etc., on de
Police, in cities and towns,
427
mayor, etc., may order to attend pub
liberation
474
on disagreement to return to court, . . -474
lic meetings
428
not to be discharged until agreed, . . . 474 Principal and accessory, no distinction be
discharged—cause may bo tried again, 474
tween,
- . 455
Private Statute, how pleaded
455
discharged by final adjournment of
court,
474 Pregnancy, inquiry into, and effect of,. . . 483
Presentment, to be found by twelve juror*,
moy bo polled before rendering ver
dict,
476
definition,
449, 4ol
in justices', mayors' and recorders'
not to bo disclosed till defendant is
courts
503
arrested,
451
Jurisdiction of appellate court when ceases, 487
disclosing punished as a misdemeanor, 451
Justices' courts, proceedings in,
502—505 Process to bo executed according to its
Libel, jury may decide law and fact
473
terms
511
indictment for, what to set forth,
455 Property, taken under search warrant, re
ceipt to be given
507
Limitations of criminal actions,
435
on proof of title, to be returned to
absence from state, not reckoned, .... 436
Mayors' court, proceedings in,
602—505
501
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DEBT OF THE STATE, acts to fund. (See
CRIMINAL CASES, ( Continued.)
Verdict—may be reconsidered, unless of ac
Indebtedness, 860-8CC,) . . . 85C—id
quittal,
476 Abstract of proceedings of state treasurer
when not general or special,
476
to be transmitted to the govern
informed, judgment may be rendered
or,
Sis
of acquittal,
476 Application of moneys received into state
but not ofconviction, unless, .... 476
treasury,
857
of acquittal, defendant to bo dis
Bends, amount to be prepared
856
expense of preparing paid out of trea
charged, except,
477
of conviction, to bo committed,
477
sury,
857
to bo recorded, and jury discharged, 477
record of bonds issued, to be kef* se
to be general in mayors', justices',
parate,
857
treasurer to advertise for redemption
and recorders' courts,
503
View, jury may have, of place of offence,
of, when,
E6t
not to be liquidated above par value
etc.,
472
Warrants. See search warrants, bench war
and interest,
SCO
governor and comptroller to examine
rants, arrests.
definition of, and form,
436, 437
bonds, etc., received by trea
to be issued by magistrate on complaint, 436
surer,
657
to bo executed by peace officer,
437 Coupons for interest shall be attached to
endorsement of, when and by whom
each bond,
$5»
made,
437 Creditors of the state to be paid in said
to whom it may bo directed,
437
bonds, provided,
857
Credit of the state pledged for redemption, f5S
to bo returned to court where defend
ant is to appear,
446 Interest, tax to bo levied for payment of
Witnesses. See testimony, commission, subinterest on bonds, etc,
S58
treasurer to provide for payment of
pcena, recognizance.
magistrate to issuo subpoena for,
442
said interest,
S5S
to be examined in presence of defend
Sinking Fund to be set apart by state trea
ant,
442
surer,
858
may be ordered out of court,
443
how said fund shall be applied,
858
testimony of, to be reduced to writing, 443
account of said fund to be kept by
to give security for attendance
445
treasurer,
859
not able, to bo examined conditionally, 445
employees upon, to give security,
853
DAMS. See Rivers and Streams,
144 DEBT—floating of San Francisco county, i
DAMAGES fur land taken for streets in
funding
365—367
cities
104-5 of San Francisco city. Sec San Francisco, 949
for land taken for cart roods,
254 evidences and securities of, to prevent
by railroad companies. Sec R.
dealing in. See Officers, . . 332-3
R. corporation,
205-9 DEBTORS,—See Public Funds, title
by telegraph companies. See Te
debtors.
legraph companies,
301-2 imprisonod on execution. Sec Pa
prisoned on Civil Process, ....
by plank road or turnpiko com
panies. See Turnpike and Plank
insolvent, See Insolvent Debtors
314—322
Roads,
295-6 DECEASED PERSONS. See Estates of, 377—123
for injuries by obstructing navigation,
estates of, how assessed. See Revenue,. . . C92
See Toll Bridges
305-6 DEEDS, fraudulent, when and against whom.
DAYS OF GRACE. (Sec, Bills of Exchange,
SdeFraudulcnt Conveyances, etc.,
146,)
334
DEATH, proceedings on judgment of,
482 forgery of. See Crimes and Punishments, . . €51
by duelling, how punished,
643, 434 destroying wilfully, how punished,
649
of party entitled to bring action. Sec Ci
Commissioners of, their appointment and
vil actions,
820
duties,
109, 110
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DISTRICT COURTS, (Continued.)
DISTRICT ATTORNEYS, (Continued.)
Clerk of. See County Clerk.
to be notified of application for removal of
fees of. See Feet.
action,
4€1
Judge. See District Judges.
to have notice of disagreement ofjury,. . . 474
Jurisdiction under habeas corpus act. See
Deputy, may be appointed for,
373
Habeas Corpus,
167—173 Duties of. (To be supervised by Attorney
in cases of extortion in office, and
General, 84,)
373, 374
neglect of duty. See Office, 214-15
to sue for prizes drawn by lottery, . . . 24
appeal from to supreme court, . . . 215
to examine affairs of corporations when
under act concerning railroad compa
required,
IS3
nies. See Railroad Companies,
powers and duties,
2&S-€
266-7-8
shall be public prosecutor, etc.,
373
appeal from to supreme court,
267
shall institute proceedings for public
under act concerning corporations, . 283-4
offences,
373-4
exclusive of divorces,
371
to attend and advise grand jury, 374, 450
of appeals from county and probate
to draw indictment, and defend suit, 374
oourts,
420, 585-6
shall prosecute recognizances, state
may award costs, and issue exe
debts, etc.,
374
cution,
421
to give receipt for moneys received, . . 374
jurisdiction. See Courts of Justice,
must file account of all moneys re
title jurisdiction.
ceived, with county treasurer, 374
Terms, act to fix throughout the state, . . 932-4
refusing to account, a misdemea
DISTRICT JUDGES, one for each judicial
nor, etc,
374
district,
239
shall give opinion without fee, to cer
to hear applications of persons imprisoned
tain officers,
374
on civil process for relief, etc, 203,
not to act as counsel in certain cases, 374
204
to prosecute unlicensed auctioneers, . . 681
election of, and term of offioe,
240-1
shall keep register of official business, 374
may administer oaths to officers,
244
may bring action on recognizance, . . . 491
vacancy in office of, how filled. See Vacan
may issue subpoena in criminal cases, 494
cies in Office,
246
to notify authorities of other states, of
duties, etc., under act concerning railroad
arrest of fugitives from justice, 509
companies. See Railroad Com
Punuhmeut for neglect of duty,
374
panies,
266-7-8 Salary, fees, etc,
374-5, 874
duty under act concerning corporations, 283-4 Vacancy in office of. See Vacancies in Office,
shall have access to books of sole corpora
244—!47
tion,
310 DISTURBING the peace, etc., punishment, 6C1
liable to impeachment,
430 assembly for worship, penalty,
C61
to be commissioner to take depositions, . . 496 DIVORCES, act concerning
371-2
salary of,
873 allowance to wife during suit for,
372
See District Courts. See Courts of Justice.
children born before adultery of wife, le
DISTRICTS, SENATORIAL AND ASSEM
gitimate,
372
BLY, act to apportion,
927-9 district court to have jurisdiction of,
371
what districts shall elect at next election, 928 who may apply for,
371
senators, number to choose, term of office,
not to be granted on default or admissions
etc.,
928-9
of parties,
372
DISTRICT ATTORNEYS, act concerning,
time for suit limited,
373
373—375 causes of divorce,
371-2
bond of, to be filed. (See Official Bonds,
DOCUMENT. See Inspection, Records, In
97,)
:
373
struments in Writing.
proceedings on accusation against,
433 DOMICIL defined. See Revenue,
683
to be notified of application for bail,
DOWER AND COURTESY. See Husband
...
487, 490—491
and Wife,
81
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ELECTIONS, (Continued.)
ELECTIONS, (Continued.)
Contested election, special term of court
Inspectors to appoint two clerks,
776
of sessions to bo held to try, . . 784
must be sworn,
776
to administer oaths during election, . . 776
person whose right is contested to
may fill vacancies in board of judges, 777
be cited,
784
summoning of witnesses and sit
to name voter and put his ballot in
ting of court,
784
box,
777
court how to be governed in trial
to preserve certificates
six months,
of,
785
duty of court in case of,
78S
shall send election returns to
judgment in, effects of,
785
clerk,
779
costs in, and how collected,
785
penalty for misconduct of,
791
appeal in case of, how and when
Justices of peace to take depositions in eontaken,
785
tested elections,
trial of appeal in case of,
786
to be commissioned by clerk,
whon appeal in case of may be
may issue subpoenas for
dismissed,
78G
may issue attachments and
notice of contest to bo left with
general powers and duties
defendant,
787
mission,
of county and state officers, beside
Legislature to choose, in case of tie vote for
governor and licut. governor,. 782
governor and lieutenant gov
of members of legislature,
786
ernor,
732
of governor and lieutenant gov
is judge of qualification and election
ernor,
788
of its members,
753
Depositions, how may be taken in contested
Precincts to be established in each town
elections,
787-8
ship,
776
Electors, qualifications of,
775
court may establish when thirty resi
citizens of United States and certain
dents,
776
citizen s of Mexico,
775 Residence, six months in state and thirty
idiots, criminals and insane not enti
days in county,
775
tled to,
775
not lost in certain cases,
775
may be challenged by judge or a legal
absence on business of state or United
voter,
777
States, not to affect
775
not required to answer concerning con
Returns, election, sent by judge, clerk or pri
viction of crime,
778
vate hand,
779
may contest any election, . . 782, 786, 788
affidavit of carrier to be endorsed on, 779
what must do to contest an election, 783,
if mailed, must be by one of the judges, 77»
786, 783
informality of, not to vitiate election, 7sl
Fraudulent voting, how punished,
790
when governor and lieutenantgovernor
General, when to be held,
774
elected,
782
what officers to be elected at,
774
to be opened by speaker of assem
vacancies about to occur by expiration
bly
782
of term,
774 Special, defined,
774
proclamation of governor thirty days
notice of, same as of general,
775
previous to,
774
order for, to be issued by county
ten days notice to be given by county
judge,
775
judge,
774
to bo ordered, whon there is tie vote, 7s2
Inspectors and judges to bo appointed by
Secretary of State, when to compare vote
county judge,
776
for certain state officers,
781
electors to appoint when county judge
to make statement, and send copy to
does not,
776
governor,
781
must be at polls from eight, A. sr., till
when to compare returns of congres
sional election.
781
sunset,
776
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ELECTIONS, (Continued.)
ESTATES, (Continued.)
Secretary of State to deliver depositions to
Accounts rendered by executors, etc.,.. 408—413
officers of legislature,
788
settlements of, notice of to be given, . . 411
to notify district attorneys of default
exceptions to may be filed by any per
of county clerks,
791
son,
411
Sheriff, duties of, in contested elections, 784-7
may be contested by guardians of in
fees of, in contested elections,. . . 785, 787
fants., etc
411
auditors may be appointed to hear
ELECTORS of president and vice president,
act relating to,
342
and examine,
411
when to be chosen,
342
settlement and allowance conclusive
qualified electors may vote for,
342
except
411
when and where to meet,
343
shall not be allowed until proof of no
tice given,
411
pay of,
344
ELISORS, when to be appointed. See
Administration, Letters of, when to is
Sheriff,,
720
sue,
382, 418
EMBEZZLEMENT of estates. See Estates
when to be granted to guardian during
of Deceased Persons
392—393
minority of executor,
382
executors guilty of may be suspended, . . . 418
what persons not entitled to,
383
by officers, clerks, etc., how punished,
with the will annexed, to be signed by
648, 650
clerk
382
of public money, act punishing,
339
form of letters of, with will annexed, 383
converting, etc., by officers, etc.,
how applied for,
384
a felony,
339
when to be granted,
384
neglecting to pay over, evidence
clerk shall give notice of application
of conversion,
340
for,
384
accessories to, liable to fine and im
application for may be contested by
prisonment,
340
any person,
384
EMBRACERY, punishment of, etc.,
659
hearing to be had before the court, . . 384
when letters of may be granted to any
ESCAPE from arrest, re-capture,
441
aiding and assisting, how punished, . . 657, 658
applicant,
384
liability of sheriffs for. See Sheriffs,
717
may be granted to persons not entitled, 384
ESCHEATED ESTATES, act concerning,
not to be granted till death of intestate
322—325
proved,
384
when property shall escheat
322
may be revoked when not granted to
duty of attorney general or district attor
next of kin,
385
when will of the" deceased in
ney
322, 324
Claimant of estate, to show cause,
.323
proved,
389
may appear and plead,
323
and in other cases,
386
others may be made defendants,
323
form of,
385
may claim within ten years
324 Administration of intestate estates, to whom
may petition court for reimbursement, 324
granted,
383
who of kindred to have preference,. . . 383
Summons, against whom to issue,
323
timo of service of,
323 Administrator, citation to issue on petition
ESTATES—intestate. See Descents and Dis
to revoke letters of,
385
tributions. See Estates of De
hearing and proceedings after,
385
public administrator may be fined and
ceased Persons,
186—189
for life or years, how set off. Seo Civil
removed for misdemeanor
422
shall institute suits for estate's
Cases, title real property,
571-3
compensation for, when sold, ... . 572
debts, etc.,
422
may complain of any person with
ESTATES of Deceased persons, act relating
holding effects
422
to,
377—42!
person refusing to appear may be
Absentees, etc., oourt to appoint agent
for,
in
imprisoned,
422
85*

1014

INDEX.

ESTATES, (Continued.)
ESTATES, (Continued.)
Administrator, to appear before probate
Citations to issue to heirs of
judge,
422 Claims against,
395—39<
executor to advertise for
3SS
must account annually, etc.,
423
copy of notice to be filed,
JJ5
special administrator, when may be ap
shall be barred in ten months, wiles, 355
pointed,
388, 418
shall give bonds, etc.,
388
to be supported by affidavit,
31)
to be endorsed by executor and judge, 395
shall oollect, preserve goods, etc., 388
allowed to be filed in probate court,.. 3M
powers of to cease when letters
rojected, to be sued for in three
granted,
388
months,
3M
shall render account on oath, .... 388
barred by statute of limitation;, not
may sue executor on his bond, . . . 405
allowed,
3*i
Administratrixt authority extinguished by
not to be allowed unless presented,.. 35S
subsequent marriage,
383
pending in action at decease, to be
Advancements, questions concerning, how
heard,
417
presented
396
allowance of in part to be endorsed,. 3S6
Agent of absent heirs to give bond, etc.,. . 417
creditor refusing to accept, to recover
to pay proceeds of unclaimed estate
no coBts
3S6
intestate treasury,
417
may be referred by agreement in writ
liable on his bonds for care of estate,
etc.,
418
ing
391
agreement to bo filed and role
Appeals, in what cases allowed from probate
court,
420
entered,
proceedings in such cases,
39i
may be made by any person on giving
powers of court over saeh referee,
notice,
420
disputed, contingent or not dne, pro
shall be deemed waived, unless bonds
are filed within twenty days,.. 421
visions for,
not included in order for payment of
may be made by executor without
debts, provisions for,
bond,
421
claimant of estate sold, to bare war
not to operate as a supersedeas, etc., . 421
district court to hear, try and determine
rant on treasury,
anew, etc., on appeals,
421 Clerk of probate empowered to administer
Appraisement of effects to be made by three
oaths, etc.
to issue citations, etc., without order
persons, appointed by judge, . . 390
appraisers to take oath,
390
of judge
Contracts of deceased, for purchase of land,
attorney shall be appointed for minors
interested,
379
may be sold, etc.,
bond to be given by purchaser
Bonds to be given by persons to whom let
executor to assign the contract,
ters testamentary issue,
385
form and penalty of,
385 Contributions to be made by legatees, etc, tt!
Conveyance of real estate by executors and
additional required when real estato
administrators,
is sold,
386
court may order when testator dies be
in other cases,
.. 386
Jin,
several suits may be brought on same, 386
fore conveying
any
person
entitled
to,
may
pc""0"
sureties in to justify on oath before
(06
court,
386
judge, etc.,
notice of hearing shall he
may be dispensed with when provided
40"
in will,
386
lished,
court on hearing may order con
insufficient, further security may be
in:
ordered,
386
veyance,
appeal
maybe
had
from
such
^_
Certificate of proof of will to be filed and
recorded,
379
order,
petition may be dismissed,
. Citations served by delivering copy,
419
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ESTATES, (Continued.)
ESTATES, (Continued.)
Executors and Administrator*, may main
Inventor}/, by whom to be signed aid
sworn to,
3S1
tain action against partner
of after discovered property, shall be
of deceased,
405
not liable for debts of intestate, unless
made,
392
198
promise is in writing,
408 Judges, not to act where interested,
of adjoining counties to act in certain
to be charged with estate as appraised, 408
not to make profit or loss,
408
eases,
390
fits and compensation of,
408-9 Judgments against executors, etc., upon,
provided in will deemed full, . . 408-9
claims—effect of,
196
not to purchase claims against estate, 409
execution not to issue upon,
396
against deceased, to be presented to
shall render an exhibit of receipts,
etc.,
409
executor,
396
property previously levied upon
failing to render may be cited to
may be sold,
J9"
account
409
Legacies, to be paid after debts,
413
may be attached for refusing to
appear,
410 legatees. See auto, devisees, etc
Letters of administration. See ante, ad
any person may contest the ex
ministration,
hibit,
410
testamentary, and bonds, to issue to
shall render account at the end of a
year and after authority re
executors,
331-3
shall be signed by clerk ofcourt,
ttl
voked,
410
shall be revoked for neglect to notify
shall produce vouchers of payment, 410
creditors,
3Si
■hall pay expenses of last sickness,
4M
and funeral, etc,
412 Limitation of actions,
Lost wills, when may be proved and allowed, 3Sl
after decree for payment of debts,
to be certified and certificate recorded, SSI
personally liable,
412
shall render a final account,
413 Mortgage of real estate to be first satisfied
proceedings on neglect to render, .... 413
on sale of,
405
Notices, personal, to be given by citation, 4H
wasting or embezzling estate, to be
W
suspended,
418 Order of sale of property by court,
notices of sale. See post, red estate,.. 3SS
to have notioe of suspension,
418
may bo compelled to attend,
419 Papers filed in district court on appeal, to
failing to appear, letters may be
be returned,
4"
revoked
419 Partition and distribution. See Descaf
any person interested may ap
and Distributions,
413-418
lteirs, devisees, etc., may petition for
pear at the hearing
419
absconding, notice to be given
share of estate,
413
shadl give notice to persons in
by publication,
419
Exemplification and record of will to be
terested,
411
who may resist application 4'4
evidence,
3T9
when decree may be made a!
Executrix, marrying authority, extin
guished,
328
prayed,
'
petitioners must first give bond, tU
Foreign Wills, to bo proved in this state, 379
when bonds maybe sued,..-- 414
notice of probate to be given as in
costs of, to bo paid by applicant,
4'4
other cases,
380
partition of estates in common may be
effect of, the same as if originally al
made by three commissionlowed in same court,
380
Inventory, etc., of effects of deceased per
ers,
««»
of estate in different counties ho*
sons,
390—393
to be returned by executor — con
made,
413
notice of to be given to all partents
390-1
115
sons interested,
liability for not returning,
391-2
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ESTATES, (Continued.)
ESTATES, (Continued.)
Partition, may bo made though heira etc.,
Real Estate, service of, and hearing of
hare parted with interest,
415
application
399
to be made by metes and bounds, 415
order of may bo for sale of whole or a
part,
400
wholo estate may be assigned to
one, if others secured,
416
what to specify,
400
certified copy to authorize sale, . . 400
sale of estate may be made, in case
it cannot be divided equally, 41G
sales not valid unless by order of court, 398
commissioners may divide estate
notice of, to be posted and pub
of deceased, held in common, 416
lished,
400-1
to be in the county where situated, 401
guardian and agents before parti
on credit, to be secured by mort
tion, to bo appointed, forwhom, 416
gage
401
commissioners to report proceed
re-sale, when may be ordered, . . . 401
ings to court,
417
court may set aside, or recom
objections to sale may be filed
and heard,
401
mit the same
417
report established to bo re
court may confirm the sale,
401
corded in recorder's office, .... 417
after notice of, proved,
401
Partner of deceased may continue and set
may be postponed by executor,
tle partnership business,
405
eto.,
402
shall account to executor, etc.
405
notice must be given in such
neglecting, may be compelled by at
case,
402
tachment,
405
may be made of estate to pay leg
Persona entrusted with estate may bo cited
acies or debts, etc.,
402
to account
393
expenses of sale to be first paid,. 402
refusing to appear, — proceedings
Removals of Executors, etc.,
418—419
against,
'.
393 Sales of property by executors, etc. See
in whose house stranger shall die,
rent estate,
398—404
duty and liability,
422 Sureties, of executors and administrators,
shall make inventory and render ac
insolvent
386
count,
422
application may be made for others,. . . 386
Persona! properly, first chargeable with pay
citation to issue to executor, etc., 386
ment of debts, etc.,
392
when and how served,
387
property to be sold at auction, after
judge may order further security, 387
notice,
398
may revoke authority of exeouPowers and duties of executors. See ante,
tor, etc., failing to comply,. . . 387
Executors, etc,
404—406
desiring to be released, to apply to
Practice of district court to apply to pro
judge
387
bate court
420
applications for, may be heard out of
Probate of wills conclusive, not contested
term time,
387
in one year, except
381
new ordered, first not liable,
387
See post, wills.
Vacancy in administration not included in
Process of probate court to be signed by
limitations
396
clerk,
420
probate of will may be annulled, .... 380
Provision for support of family
393—395
effect of such revocation,
380
Public Administrators. See ante, adminis
costs in such cases
380
trator,
422—423 Widow and minor children may retain the
Real estate, when to bo sold,
399
homestead, etc., until letters
petition for order of sale, what to con
granted
393
property exempt from execution to be
tain,
399
set apart for use of,
393
who may petition,
400
allowance for support of during settle
order to show cause for not selling may
ment of estate to be made, .... 393
be issued,
399
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EVIDENCE in actions against state debtors, SI
ESTATES, (Continued.)
Widow to have priority of other charges,
books of marriages to be, in all courts, ... 176
except, etc.,
391 certified copies of articles of associations,
what property to be eet apart, for, . . . 394
to be,
257, 304
how apportioned between,
394 certificates of incorporation, evidence of
when entitled to all the estate,
394
contents,
274, 288, 301, 313
having maintenance, all the property
books of stockholders, evidence of con
to go to children,
395
tents,
263
Wills in what county to bo proved
377 sup. court reports, evidence in all courts, 165
whon to bo delivered to court or ex
record of wills to be as effectual as origi
ecutor,
377
nal,
379
who may petition for probate of, ... . 378 on trial of indictment See Criminal
person having possession of, required
Coses
469-70
to produce,
378 in criminal eases. See Criminal Casts,
refusing, may be committed to jail, 378
470, 495, 498
contesting, to state grounds of op
in treason to be of overt act,
469
position,
379 deeds duly acknowledged may be read in, 517
application for probate may be made
EVIDENCES and securities of debt, art to
at any time,
378
prevent officers dealing in, . . 332-3
court to appoint time for probate of,
EXAMINATION of persons i
and give notice,
378
civil process, .
witnesses may be subpoenaed,
378 of witnesses imprisoned,
593
Subscribing Witnesses to wills, one sufficient
of parties to actions or persons to be bene
when not contested,
379
fited,
591-5
before magistrates. See Criminal Cases, 112
all in county, necessary when contest
ed,
379 EXAMINERS of hospitals. See Slate Hos
death, absence, etc., of, must be proved, 379
pitals,
917,943
other witnesses may be admitted, when, 379 EXCEPTIONS defined, etc. See CSeS
testimony to be reduced to writing, . . 379
Cases,
553
to bo evidonce in other cases, ... . 379 bill of, in criminal cases. See Criminal
proof of, shall be heard at appointed
Cases,
477-8
time,
379 EXECUTION against corporations author
may bo contested by any interested
ized to take toll. See Corpora
person,
379
tions,
281—5
Validity of wills may be contested, within
of judgment. See Civil Cases, title extra
one year,
380
tion
*
556—563
petition to be filed in such case, and
See Criminal Cases,
182—181
citation issued,
380 penalty on constables failing to leTy and
personal service to be made of oitation, 380
sell
195
hearing at the time appointed,
380 exemption of property from. See Ctril
minors, etc., to have attorney, . . 380
Cases—Homestead,
559, 850-2
E3TRAY ANIMALS, act concerning, 854—856 of deeds, proof of. See Conveyances, 513—519
finders of, to describe to justice of peace, 854-5 EXECUTORS AND ADMINISTRATORS.
description to be recorded, and restitution
See Estates ofDeceased Persons.
made
854 entitled to surplus of sales of goods on
penalty for neglecting above provisions, . . 854
storage. See Goods, etc.,
209
may be used within the county, etc.,
854 holding railroad and other stock, not lia
owner not to remove, until charges are
ble as stockholders, 261, 277, 297
estate in their hands liable,
261, 277
paid,
855
shall represent stock at meetings, 261, 276
fees for services under this act,
855
Act not to extend to certain counties,
856 may sue without joining parties to be bene
ESTRAY BOOK. (Soo water craft found
fited,
520
adrift, etc., 125-6-9,)
854 to retain and pay over tax on successions, 679
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FEES IN OFFICE, (Continued.)
FINES, PENALTIES AND FORFEITURE?.
(Continued.)
of county recorders,
723, 730
1944
in offico of secretary of state,
721 on constables for ditto,
of sheriffs,
724, 732 on jurors and witnesses in inquest. See
Coroners,
196
of supremo court clerk,
722
of witnesses,
726, 734 for violating act to regulate coining of
FELONY defined—how punished,
424
money by individuals,
119
FELONS, not to be imported. See Convicts, 183 on attorneys for practicing without license. M<
FENCES lawful, act concerning and animals
for perjury before legislative committee, . . 212
trespassing,
793 for establishing or using pest houses,
-13
what height deemed lawful,
793 for extortion in office, and neglect of duties.
penalty for trespass by animals,
793
See Office,
214-K
for killing or maiming animals in
on port wardens, and persons acting as, 217-1$
fields not lawfully inclosed, ... 793 on collectors of license tax on foreign
FERRIES over navigable streams, etc. See
miners,
221
Rivera and Streams, ..,
144
taxes for using or changing funds. See
control of in San Francisco county,
236
Public Revenue,
221
not allowed over certain rivers and streams
for selling goods, etc., without license, . . . 224
unless licensed,
248 under act concerning Passengers arriving in
ferries and fords. See Toll bridges,. 368—370
Ports of this State,
224—231
See Public Ferries,
758—763 for obstructing claimants of fugitives from
FIGHTING for reward, how punished,
644
labor,
231
FINES, PENALTIES, AND FORFEIT
on officers, under act concerning fugitives
URES. See Penalties.
from labor, etc.,
233
for failing to account for public moneys, . . 80
for being concerned in lotteries,
234
under act concerning marks, etc. See Marks
not otherwise appropriated, to form part
of general fund,
86
and Brands
237-S
on officers entering on duties without
under act concerning Roads and High
bond,
97
ways,
249, 250-2-3-4
on president of board of trustees of towns, 117
to provide for formation of cer
on county sealers of weights and measures, 121
tain Corporations,
276-7-8
on persons using illegal weights, etc., .... 121
relating to Railroad companies, 260for neglect of act concerning drift water
1-3-4-9-70
craft, lost money, etc.,
129
concerning corporations,
2S2-3
on county surveyor,
132, 870
relating to insurance companies, 289for injuring or not returning books of
M
state library,
133
relating to turnpike or plank
on officers and others violating act conroads
295-8-9, 308
corning Wrecks and wrecked
relating to telegraph companies, . 302
property,
138-9
relating to Toll Bridges,
108
for obstructing navigable waters. See
relating to steam navigation com
Rivers and Streams,
144
panies,
313-14
on members of volunteer and independent
relating to inspectors of flour, 936-7
companies,
151-3 for embracery,
6S9
under habeas corpus act. See Habeas Cor
on witnesses disobeying subpoena,
593
pus,
172-3 on parties refusing to testify,
594
for not recording marriages, or making
for disobeying writ of mandamus,
€04
false enteries,
176-7 for contempts,
C05-6-7
under act concerning Forcible Entries, etc., 177- on executors and administrators, for not
9, 180
paying over tax on successions, 679
for importing convicts, etc.,
184 for intimidating or corrupting electors, 790-1
on county clerks, for wrongful act or omison public administrator for neglect or mis
193-4
demeanor,
422, 847-9
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FOREIGN MINERS, (Continued.)
FORCIBLE ENTRIES AND DETAINERS,
Licenses—sheriff to make monthly returns
(Continued.)
of licenses issued, etc., to re
Trial, proceedings not to be quashed for
corder,
220
want of form,
181
to pay fifty per cent, of proceeds
to stay proceedings on writ of res
to county treasurer,
220
titution,
181
county treasurer to report to state
evidence, reqnired of complainant, . . . 179
treasurer the amount of money
what defendant may show,
179
matters of excuse, justification or
received by him,
220
appropriation of money received for, 224
avoidance may be shown,
181
power of collectors to enforce pay
judgment for complainant, proceedings, 179
writ of restitution, fine, costs, etc., 179
ment of,
220
returns of connty officers for final set
damages for waste rents and pro
tlement
221
fits
179
jury, justice to issue venire for on re
treasurer and comptroller to exa221
quest,
178
not agreeing, to be discharged,
county attorney to sue delinetc.,
179
221
penalty for neglect of collectors to
penalty for not attending
180
Witnesses, how testimony to be taken, .... 178
pay over money,
221
penalty for not attending,
180
for not giving receipt, or giving
FOREIGNERS. See Foreign Miner,, . . 218—222
false receipt
221
for alteration of licenses, . . 221—22*
FOREIGN ATTACHMENT. See Civil Ac
tions, titles attachment and dedisposition of unsold licenses,
221
sheriff may appoint deputy collectors, 222
may require bond of deputies, ■ . 222
examination of debtor to judgment debtor,
fees of sheriff and deputies,
222
etc.,
664
See Civil Cases, title examination, . . 564-5
of county recorders,
222
FOREIGN MINERS—protection, liabilities
gold dust at $17 per oz. may be re
and privileges of,
218—222
ceived for licenses
222
foreigners residing in mining districts,
and paid into treasury at same
deemed miners,
220
rate,
221
unless otherwise lawfully employed, . . 220 FOREIGN WILLS. See Estates of De
foreigners, except California Indians, to
ceased Persons
ST9-S0
procure licenses,
218 FORFEITURES. See Fines, penalties and
employers of, liable for license tax,
222
forfeitures.
t — state comptroller to furnish
of recognizance. See Criminal Casts, 491-2-5
blanks to treasurer,
218 FORGERIES, defined and punished, 455, 651-3-5
form and date of,
219 FRANCHISE—actions for usurpation, See
sheriff to act as collector of license
Civil Cases, title usurpation, 575-6
tax,
219 FRAUDS, In obtaining the making etc., of
to give approved bond,
219
bonds, due bills etc., may be
state treasurer to fill blanks for num
pleaded in bar,
166
bers and counties,
219 See Fraudulent Conveyances, etc.,
199, 203
to be liable for lieensee delivered
and fraudulent bankrupts,
318—320
to him, except, etc.,
219 FRAUDULENT CONVEYANCES and con
to issue licenses to recorder and
tracts, act concerning,.. 199—203
take receipt,
219 See Crimes and Punishments,
665
county recorder to give bond, etc.,
219 Relative to land, void as to subsequent pur
to deliver licenses to sheriff and
chasers,
19S
take receipt,
220
except those having legal notice,
licenses not transferable—price of per
eto
199, 202
220
conveyance, how the term construed, 203

INDEX.
GAUGER, (Continued.)
GOVERNOR, to commission certain state offi
to be appointed by governor and term of
cers and approve bonds. See
offioe,
894-5
Comptroller, 72, Treasurer, 75,
to take oath and give bond
895
Secretary of State, 77, Attorney
duty of, to inspect wines and liquors
895
General, 84, Surveyor General,
penalty for selling liquors without inspec
189.
tion,
895 to appoiut commissioners of pilots for port
GENERALS, eleetion, qualifications, duties,
of San Francisco,
88
ete. See Militia,
795—808 to appoint commissioners of pilots for
GENERAL DEFINITIONS, etc., in crimi
ports and harbors of California, 95
nal eases,
421, 425 to appoint commissioners of deeds. See
GENERAL ELECTIONS. See Election,, . . 774
Deed,.
GENERAL FUND—what to constitute
86 may incorporate towns,
114
proceeds of sales of state lands,
86, 870 when to fill vacancy in office of tureeyor
penalties and forfeitures not otherwise ap
general,
192, Ml
propriated,
86
or appoint day of election, 192, 246
proceeds of any property of the state,.. . . 86 to appoint secretary of state,
240
fifty per cent, of sales of licenses to foreign
to sign commissions of officers
243
miners
220 to receive resignations of officers commis
surplus of appropriations for state hospi
sioned by him,
245
tals,
229 to continue commander-in-chief when out
duties to be paid into
711
of the state
246
Charge* upon—Salaries of Government of
duty and power as to supplying vacancies
ficers, ete.
86
in office. See Vacande, in Of
pay of officers and members of legis
fice,
1M
430
lature,
87 liable to impeachment,
mileage and contingent expen
may make proclamation of insurrection, . . 430
873
ses,
87 salary of,
expense of criminal prosecutions,
private secretary, salary of,
874
keeping criminals, etc.,
87 when may grant pardons,
935
expenses of publio printing
87 to issue proclamation for general elections, 774
all moneys not specially charged to
Election of and term of office
140
oath to be taken, etc. See Oath of Of
any other fund,
87
Warrant, drawn on, redemption of,... 222-3
fice,
144
GIFTS, in trust for donor, void against cred
mode of contesting, etc.,
763
by legislature in case of tie rote,
788
itors,
200
Vacancy in office of by death or other
GOODS ON STORAGE—act authorising sale
wise. See Vacancies in OJicc,
of, after certain period, . . 208—210
144—247
when warehouse keepers and merchants
to whom resignation to be trans
may sell for storage,
208-9
Chests of wearing apparel, when to be sold, 209
mitted,
145
GRACE, days of, act relating to. See Holi
to be opened and goods exposed to
view,
210
day,
134
three allowed, except on sight bills and
private papers, etc., to be deposited
with county treasurer,
210
drafts,
334
Sale to be advertised,
209 GRAIN, weight of bushel. See Weight, and
surplus proceeds—how disposed of, . . 209
Afco«sjres>*k
120
GRAND JURORS. See Criminal Cam, 446
executor or administrator may
—451. See Challenges—Juror,.
claim
209
summoning, drawing and forming
353-4
notice of, to treasurer of state hos
pital,
i09 GUARDIANS, appointment and duties of, 154—
161
said treasurer to attend,
209
when county treasurer to attend, .... 209 when judge of probate to appoint, 154-5-6, 161
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HABEAS CORPUS, (Continued.)
Penalty for refusing to grant or to obey
writ
172
for attempting or assisting to evade
this aet
173
additional penalty of imprisonment, 173
Return of writs and warrant,
- 168, 172
Writ, etc., may be issued and served
on Sunday,
172
to be issued by clerk of court and
sealed
172
Warrant, when issued instead of writ, . . . 171
to take person illegally detained
172
may include person detaining,
172
execution and return of warrant,
172
HALF BLOOD. See Kindred
188
HARBOR MASTER OF SAN FRANCISCO,
aet relating to
362—304
Bonds to be given with sureties,
362
responsibility on, for acts of deputy, 363
Collision, cases of may be submitted to, . ■ 363
when decision final,
363
Duties, penalty for neglect of,
363-4
Electors of San Francisco to choose annu
ally,
362
Fees of vessels to be four cents per ton, ... 363
of coastwise steamers and vessels, .... 363
payable in forty-eight hours,
364
if not paid, to be doubled,
364
Oath, term of office, etc.,
362
Penalty for refusing to obey,
363
Repeat of former acts, effect of,
362
vessels abandoned to be advertised
364
HAWKERS AND PEDDLERS, act licens
ing,
852—853
hawking goods without license—penalty,
852—853
Licenses to be granted by county clerk, . . . 853
fees for, to be paid over monthly
353
by whom to be examined,
853
License taxes—rate per month,
677
Exceptions to this act,
853
HEIRS, lineal, shall take estate of devisee, 143
of intestate estates. See Descents and Dis
tributions.
of half blood, when to inherit,
188
to give bonds in certain cases
413, 414
absent, court to appoint agent for—his du
ties,
417
costs of heirs applying for payment of
shares,
414
when to be cited to contest probate,
378
See Estates of Deceased Persons,
377—412

HIGHWAYS. See Roads and Highways, 249—554
HOLIDAYS, act relating to,
JJ4
days named to be treated as Sunday
334
HOMESTEAD, act exempting from forced
sale,
850—851
not exceeding five thousand dollars ex
empt,
850
officer to be notified what is homestead, ... 854
excess of value of, to be paid defendant, . . 851
part of land claimed as, may be sold,
851
how Bot apart on death of owner, etc, .... 852
Appraisers appointed if plaintiff dissatisfied, 854
may set apart portion of homestead,
etc.,
851
to be sworn by the officer before act
ing,
961
Exemption not to extend to mechanics' lien,
etc., nor to unmarried persons,
except,
830, 85!
personal property, what exempt, 540, 543,
851
property not exempt from sale for taxes, 853
HOMICIDE, justifiable and excusable, 641—643
HOSPITAL, STATE MARINE, act to pro
vide for establishment of, etc, 933
property of, not liable for debts contract
ed by trustees,
939
former trustees of, to deliver up all prop
erty
940
debts of former hospital to be paid
941
indigent sick non-residents, admitted
942
city patients may be admitted,
942
county judges may grant certificates of ad
mission,
943
patients of former hospitals to be admitted, 942
penalty for misconduct of employees, etc, 943
property of former, ceded to certain coun
ties,
943
funds of former, how appropriated,
943
debts of former, how to be paid
943
Attorney general, to be member of board of
examiners,
943
Comptroller of State to be member of board
of examiners,
943
Examiners, board of, of whom composed,. . 943
general duties of,
943
Fund of hospital, from what sources deriv
ed,
229, 941
one-half applied to marine hospital, . 943
one-half distributed among counties, . 942
limitation of allowance to marine hos
pital,
943
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HOSPITAL, STATE MARINE, (Continued.)
HOSPITAL, STATE MARINE, (Continued.)
Fund of hospital, how appropriated in dif
Trustees, board of, not to alienate any
ferent counties,
943
real estate,
939
• Physicians, how to be elected and number, 939
to report annually to legislature, 939
resident to be graduates with five rears'
to make ordinances and by-laws, 939
practice, ...... 1"
939
to choose a treasurer,
939
to take charge of hospital,
939
to provide furniture, etc., for hos
to reside within hospital,
939
pital,
940
not to engage in private prac
not to be interested in any con
tract, etc.,
941
tice,
939
to act as superintendent
939
to make quarterly account to
to employ and discharge nurses,
comptroller,
941
etc
940
to advertise quarterly for sup
to consult with visiting physi
plies,
941
cians
940
to take oath of offioe,
943
compensation of, for services,... 940 HUSBAND as heir to wife's estate. See De
penalty for neglect of duty, .... 940
scents and Distributions, 186, 187, 189
vacancy how filled,
940 not liable for wife's debts. See Husband
to keep account of effects of pa
and Wife—Sec Married Women, 882
tients who die
941 HUSBAND AND WIFE, act to de8ne rights
to send notice to county where
of,
812-15
patient lived,
941 when to sue or be sued, jointly or separate
to andit all bills against hospital, 941
ly,
620
813
to admit applicants on certificate, 942 Courtesy and dower not allowed,
visiting, how elected and number, .... 939 Marriage contracts, to be in writing, and
qualifications of,
939
proved like a deed,
814
to attend at hospital twice per
must be recorded, and where,
814
day
940
not binding until deposited for record, 814
to consult with resident physi
on what conditions may be made by
cians,
940
minor,
815
compensation of,
940
may be altered before marriage
815
may be suspended for negligence, 940
what prohibited in,
816
vacancies how filled,
940
rights of husband over person of wife
Treasurer, how to be chosen and term of
and children, not to be prohibit
offioe,
939
ed in
i
815
bond and salary of,
939 Property, common, what shall constitute, . . 812
to collect debts and keep accounts of
who shall have control of,
813
property, ete
939
disposition of, at death of either, .... 814
disposition of, in case of divorce,
814
to make disbursements when author
separate of husband, how may be ac
ized,
939
Treasurer of state, to be member of board
quired,
812
not liable for debts of wife con
of examiners
943
Trustees, board of, to be elected by legisla
tracted before marriage,
814
of wife, must be acknowledged and re
ture
938
corded
812
shall elect president and vioe pre
inventory of, where recorded, . . . 812
sident,
938
exempt from execution for hus
may receive and hold property, . . 938
vacancies in office, how supplied, 938
band's debt*,
812
who may control and how encum
time of meeting and quorum, ... 938
bered
812
to control and administer affairs
sale of for husband, deemed a
of hospital
938
to rent buildings, appoint assist
gift,
813
rents of, how deemed,
813
ants, ete.,
938
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HUSBAND AND WIFE, (Continued.)
INDEBTEDNESS, (Continued.)
Trustee, how and when to be appointed, . . 813 Sinking Fund, surplus of interest tax to
to give bond
813
be paid into,
862
deficiency of interest to be paid from, 842
to pay over income of wife's estate, . . 813
IDIOTS AND INSANE PERSONS. See
moneys composing,
643
Crime* and punishments,
638 Surplus of tax, applied for redemption, . . . 863
appraisement of estate of, taken. See
duty of treasurer,
663
R. R. Company,
568 Supplementary act,
865—864
court to appoint attorney to act for, . . 268 Bonds to be issued for funding civil debt,
ILLEGITIMATE CHILDREN, aa heirs.—
etc.,
865
See Descents and Distributions,
Interest, provision for payment of,
8£5
187—188 Sinking Fund, provision for,
865
IMPEACHMENTS, duty of att'y general in
Treasurer to pay expenses front treasury, 846
cases of,
84 INDIANS, act for the government and pro
certain public officers liable to. See Crim.
tection of,
821—825
Cases
245, 430—432 may make complaints before justice,
83
IMPRISONMENT, prisoners may be set to
may reside on lands now occupied by, etc., 822
labor. See Public Works,. . . 174-5 hiring of, to be before justice of peace, . . 823
Relief from, illegal. See Habeas Corpus, 171-2 to be instructed in laws relating to them, 823
of poor debtors. See Persons imprison
may be compelled to work out fines,
824
ed, etc.,
203-4 convicted of stealing, how punished,.... 624
of witness refusing recogniianoe
445 Abduction of, how punished,
823
examination of imprisoned witnesses, .... 593 Able-bodied begging, how dealt with,
825
aiding escape from, how punished
657
money so earned, how applied,
625
IMPROVEMENT on real estate. See Civil
Chiefs may be required to apprehend, in
Cases, title real property,
567
certain cases,
824
INCENDIARY, wilfully firing buildings
" Indian Fund," how created,
823
S22
by,
647 Jurisdiction of, complaints against,
INCESTUOUS MARRIAGES, how punished,
Justices to report fines received to court of
sessions,
823
175, 663
INCORPORATION of cities. See Cities,
fees for confirming contract with, ... . 62S
824
101—109 Jury trial between white and indian
of towns, See Towns
114—119 Minor children, custody of,
S22
INDEBTEDNESS of the state, act to fund,
at what age to attain majority
822
860—866 Penalties, fines and forfeitures, etc., to be
Bonds, amount to be issued at seven per
paid into county treasury, .... 824
cent,
861
for abduction of indians, etc,
623
treasurer and comptrollor to keep record
for improper treatment of indian
of,
861
child,
823
shall pay expenses of, out of
for furnishing intoxicating liquors, . . 824
treasury
861 Settingfire to prairie, etc., how punished, 824
manner of cancelling,
863-4 sentence of whipping, bow executed,
624
holders of, under act of 1850, to have
INDICTMENT. See Criminal Casts, title
notice,
864
indictment,
452—456
coupons to be attached to,
861 bail after—how put in,
489-90
state creditors, who may be paid in, . . 861 former conviction, bar to,
461
state credit pledged for their redemp
against member of court of sessions
746
tion
864 INFANT, actions by and against. See Guar
Interest payable at New York or state trea
dian. See Civil Casts, title
sury
861
parties,
526
notice to be given where paid,
861 See Minors.
" interest tax " of 1852, for payment
not to be found guilty of crime. See
of,
862
Crimes and Punishments,
638
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INSTRUMENTS IN WRITING, (CmINSOLVENT DEBTORS, (Continued.)
Schedule, value of property to be set
tmued.)
tender of perishable property,. . . 1S5
forth,
314
also, homestead and exempt property, 315 Writing—when evidence of contents may
Suits against insolvent to be transferred to
be shown,
599
alterations in, when must be accounted
one county,
317
INSPECTION, of publio documents. See
for,
600
Treasurer, 76. Secretary of
when not to exclude as evidence, COO
certain instruments void, unless it.
Slate, 78. Comptroller, 73. At
torney General, 86.
See Fraudulent Conveyances,
by committee of legislature. See
etc.,
100—!02
Public Fund*,
83 INSURANCE COMPANIES, act concerning
of the journals of pilots. See Pilots
91
corporations, chap, xi., . . 286—"90
See Mutual Insurance. See Corporations,
of books and registers of pilot commission
ers,
89
of books and vouchers of county treasurer, 112 application for and
of estray books for drift water craft and
certificate of incorporation, evidence of
lost property,
129
contents,
of records of surveys of port wardens,. .. 216
of amount paid in—when to be
of books, etc., of board of supervisors for
made and recorded
San Francisco county,
235 not to purchase stock in other
of books and papers, of railroad compa
tions, .
nies, and other corporations,
not to trade i
277, 297, 257, 262-3
238, 290
of books of lumber measurers,
907
penalty on officers loaning,
290
Advertisement of stock, risks to be taken,
of documents, records and writings. See Civil
Cases, title inspection,
599
etc,
289,290
INSPECTION of flour. See Flour,
936-7 Directors—how and when elected—organ
INSPECTORS of elections. See Flections.
ization,
237
See Cities,
108
may make assessment*,
287
INSTRUMENTS IN WRITING, act relat
duty and liability in respec^to divi
ing to,
164—166
dends,
2S»
Non-negotiable, payable to party in whose
bow often to report to stockholders, . . 289
favor made
164
president and directors to report,
may be assigned by endorsement,
164
when required, to legislature, 290
actions on, by assignee against maker, 165 Dividends—how declared,
289
defence of obligor,
165
not to be mado when company insolv
by assignee against assignor
165
ent,
289
due diligence to be used,
165
nor to diminish capital,
289
General provisions. See Corporations, " act
when due diligence not requir
concerning,"
280—286
ed*
141
consideration, want of or failure of, a
Insurance—on what may be made,
288
defence,
165
form of policy, etc.,
288
failure of in part,
165
extent of risk,
289
fraud or circumvention may be plead
not to be made when liabilities equal
ed in bar,
168
stock,
289
personal property for payment or de
penalty on directors,
289
673
livery of,
168 license teat of,
penalty for false certificate, or report, 290
maker of instruments may tender, 166
28$
where tender to be made,
166 Report of affairs to be made annually,
how signed, verified and filed,
288-9
tender after assignment to be va
penalty for not making, etc.,
289
lid,
166
tender shall disoharge maker, . . . 166 Stock—when and how to be paid in,.. 288, 290
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JUDGMENTS, (Continued.)
INSURANCE COMPANIES, (Continued.)
Slock—bow and when transferable,
288 confession of proceedings. (See ibid, title
INSURRECTION, proclamation of. See
Justices' courts, 615, 626-7) 587
Criminal Cases,
429, 430 against executors. See Estates of Deceased
INTENT, essential to commission of crime, 638
Persons,
396
motion in arrest of. See Criminal Cases, . . 479
to injure, cheat, or defraud, what con
432
stitutes,
. 668 in cases of impeachment,
740
INTEREST. See Money,
109 JUDICIAL DISTRICTS,
on state bonds. See Indebtedness. {Debt,
JUDICIAL RECORDS. See Civil Cases, ti
856—860) 860—866
tle judicial records,
600
INTESTATE ESTATES. See Descents and
JURY, formation of and trial by. (See Civil
Cases, title trials, 547—550,)
Distributions
186—189
administration of. See Estates of De
ibid, title justices' court,
625-6
ceased Persons,
383 See Criminal Cases, titles jury—trials—
ISSUE, of void or dissolved marriages, to be
legitimate,
188
357
ISSUES, of law and of fact, defined and how
when to try sanity of defendant,
498-9
tried. See CM Cases, title is
fees of in criminal oases,
512
sues
546 See Forcible Entry, etc.—(Coroners, 197) 178-9See Criminal Cases, title issues,
463
80
JAILS AND JAILERS. See Sheriffs, 714—716 See Jurors.
jailer, when may discharge imprisoned
JURORS, act concerning,
352—357
debtor,
204 qualifications of, and who exempt,
2S2
JOINT DEBTORS, proceedings against.—
when person may be excused
352
See CM Cases
586-7 corruptly influenced, bow punished,
659
JOINT RESOLUTIONS, to be printed, dis
fees of. See Fees in Office,
612, 726, 734
tributed, etc. See Secretary of
See Jury,
Stale,
78 Fines for non-attendance may be imposed, 355
when to take effect,
79
at mayors', justices' and recorders'
JOURNALS of legislature. See Secretary
courts,
356
of State,
78
at jury of inquest,
356
JUDGES of courts. See Courts of Justice,
Grand jurors drawing, mode, time and
place of,
353
753, 754
See Criminal Cases.
JUDGES OF ELECTIONS. See Elections,
may be fined for neglect to attend, ... 353
777—779
names of, to be taken from county as
for San Francisco, election of, etc.,
236
sessment roll,
353
for Sacramento,
963
list of to be kept by county clerk, 353
JUDGES OF PLAINS, act concerning, 866—868
summons of may be ordered by judge, 353
to hold office one year and attend all ro
to be made by sheriff, giving writ
deos of county,
867
ten notice,
353
to decide disputes respecting ownership
etc., of cattle,
867
returns of to be made to court of
persons served,
353
decision may be appealed from,
867
may arrest persons accused of killing cat
in certain cases additional to be
tle, etc,
867
issued,
354
may be prosecuted for neglect of duty, . . . 867
to be issued in case of challen
Court of Sessions, to regulate duties of, . . . 868
ges,
354
to appoint for each county,
867
may be ordered after session has
Compensation of,
867
commenced,
354
JUDGMENTS to remain in force against e>
to be served immediately by the
tate of discharged debtor,
204
354
in general. See Civil Cases, title Judg
to be compe
tent as in other eases,
354
ment,
544—546, 554—666
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JUSTICES OF THE PEACE, (Continued.)
JURORS, (Continued.)
Jurisdiction, under act concerning indianf,
Mayors' Justices' and Recorders' court, how
8*2—82S
drawn and snmmoned for
356
of complaints against masters of Tea
other jurors summoned if number ir
sels for not reporting, etc.,.. . . 216
sufficient,
356
of suits for penalties under act con
Probate and County, jurors for, how sum
cerning Roads, eto.,
253
moned,
356
Trial Jurors to be drawn for district and
Brands
238
sessions courts,
354
of complaints for vending gocds, etc,
how drawn and summoned
354
without a license,
214
for superior court of San Francisco, to
fine constable failing to return probo summoned from city,
355
oess,
194
return of, when made, etc.,
355
to be drawn by ballot,
355 may act as coroner in certain cases,
fees,
1M
when may be discharged,
356|
may administer oaths to certain officers, . . !14
number insufficient, others may be
summoned,
356 may issue warrant for meetings of corpo
rations,
281
JURISDICTION of offences in separate
counties, etc
434 vacancy in office of. See Vacancies in Of
fice,
243-4-7,751
of courts. See Courts of Justice,
738—758
JUSTICE, seats of,
827—838 punishment for receiving illegal fees,. . . . 659
for purchasing judgment,
CM
JUSTICES' COURT, proceedings in,.. 602—505
not preventing duel,
Ml
See Civil Cases, title, justices' courts.
646
to be always open,
751 KIDNAPPING, punishment of,..."
1M
appeal from to county court,.... 686, 632-33 KINDRED, degrees of, how computed,
JUSTICES OF THE PEACE. See Civil
of the half blood—when to inherit, 1SS
Cases, title justices' courts, 614—633 KLAMATH Boundaries, etc.,
837
Election of and term of office,
242, 243, 751 LABOR, act to limit hours of,
118
counties to be divided into townships, 242 ten hours legal day's labor,
91$
justices for each township,
239, 242 LAND, how taken for highways, damages,
for cities of San Francisco, Sa
eto., how assessed,
251-1
cramento and Stockton
239, 242 taken by cities for streets, damages how as
for other incorporated cities,
239
sessed
104-5
to continue in office when sot off into
by board of trustees of towns,
115
new township
242-3 taken by Railroad companies, how ap
where part of one township an
praised, etc.,
265—26J
by Telegraph companies, how appraised,
' nexed to another,
243
certificate of, and oath of office. See
•te.,
301-2
oath of office,
243—244, 751
by turnpike, or plank road companies,
bond of. See Official Bonds
97—99,751
how appraised, etc.,
2934
duties under act conoerning Water Craft,
See Property of State. See Real Estate.
LA18D purchased by the U. S., act relating to, 34"
found adrift and Lost Money,
eto
124—129 consent of the legislature given to pur
in rcspeot to wrecks and wrecked pro
chases,247
perty,
139 deeds to be recorded as in other eases, 347
in contested elections. See Elections,
divisions, etc., to be recorded in same
774—792
manner,
347
may solemnize marriages. See Marriages, 176 taxation of. Pec Rerenur,
691-2
lots solccted, exempt from taxation,
347
fees of. See Fees. (See Fees in office,
726, 733), 612 LANDS granted to this state, act disposing of,
868—871
Jurisdiction o{ ieined,
749, 751
Jurisdiction and duties under act concern
governor may i
ing Forcible Entry, eto., . . 177—182
for,
868,671
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LIBEL, indictment for,
155, 173 LIEN for care of perishable property ten
dered,
1«
how punished,
662
truth may be given in evidence,
662 on real estate, judgment to be filed with re
jury may decide lair and foot,
173, 662
corder,
Sit
sale may be ordered for satisfaction
pleadings in actions for,
529
LIBRARY. See Slate Library,
of,
Set
certificate in actions for partition, and
132—131, 871—872
LIBRARIAN. See Stale Library,
proceedings,
569-70
apportionment in cases of partition, 571
79, 132—131, 872
when bolder of, becomes purchaser in
LICENSES to keep ferries. See Public Fer
cases of partition,
S73
net,
758-9, 762
on steamers, vessels and boats. See Crtd
to vend liquors, goods, etc., act to enforce
Cases, title actions,
57C—530
payment,
221
for fines and penalties,
229
penalty for selling without license, . . . 221
to bo paid into county treasury,. 221 of mechanics. See Mechanics' Lien, 808—812
not affected by transfer of stock. See
on complaint, defendant to prove li
Turnpikes, etc,
29*
cense,
221
of contractors and material men. See Me
jurisdiction of recorders' and justices'
chanics' Lien,
809
courts,
221
181
of pilots. See Pilots
89, 91-1 judgment of fine to constitute,
of state for taxes, etc.,
702
of foreign miners. See Foreign Miners.
of auctioneers. See Auctioneers,
CRi) LIEUTENANT GOVERNOR, election and
term of office,
210
of gaming houses,
826-7
of hawkers and peddlers,
852-3 to tako oath in presence of the legislature,
etc
213, 211
See License Tax.
liable to impeachment,
130
LICENSE TAX of persons, trades, professions
notice to be given to senate,
132
and occupations,
672—671
when duties of governor devolve upon,. . . lit
agricultural and mechanical productions ex
empt,
673 election of—in case of tie vote, legislature
how collected of toll bridges and ferries, . . 673
to choose,
782
73$
how divided—penalty,
673 contesting election of,
appropriation of revenue,
671 See Elections.
salary of,
871
of bankers, dealers in exchange, stocks, gold
dust, etc
671—676 Vacancy in office of. See Vacancies in
checks for remittances excepted,
671
Office
215—217
to whom resignation to be transmit
who to issuo,
671-5
ted,
MS
separate for branch establishments, ... 671
to be state prison commissioner,
911
carriers of letters, papers, etc., ex
«5-t
empt,
675 LIMITATIONS. See Criminal Cases,
how procured by agents or attorneys, 675 of actions. See Civil Actions,
815—821
when to be obtained
675 of cause of action arising out of the state, 1 14
penalty for not procuring,
675 when statute of, not to bar suit vs. corpo
duty of sheriff, and penalty,
676
rations,
182
of merchants, dealers in liquors and tavernof claims against estates of deceased per
keepers,
676—678
sons
395
statute shall bar claims
396
persons exempted
676
rate of license and term,
677-8
time of vacancy in administration not
included in limitation,
39C
penalty for not procuring,
678
appropriations of revenue,
677-8 of actions by heirs and others for estates
duties of district attorney and county
sold,
101
918
auditor,
678 of hours of labor,
Revenue from, appropriated to Marine
LIMITED PARTNERSHIPS, act to au
hospital,
912
thorise,
122—121
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LIMITED PARTNERSHIPS, (Continued.)
LOST MONEY AND PROPERTY, (Continued.)
by two or more persons for certain pur
not liable for unavoidable accidents to, 1 28
poses,
122
penalty for appropriating
128
not authorized for banking or insurance, 122
for not complying with requisi
may consist of general and special part
tions,
128-9
ners,
122
any person may sue for, .. . 128—129
persons forming to make and sign certifi
Sales, by sheriff, at auction,
127
proceeds of to bo paid into county
cate
122
renewal of,—effect of not renewing,
123
treasury
127
business to be conducted by general part
when owner entitled to,
127-8
ners,
123 LOST WILLS—how proved, certified, etc., 381
capital stock not to bo withdrawn or re
LOTTERIES—act to prohibit,
234
234
duced,
123 penalty for being concerned in
for selling lottery tickets
234
suit- by and against, how prosecuted,.... 124
234
dissolution of—proceedings,
124 prizes forfeited to the state
when treated as general partnerships, 123, 124
attorney general or district attorney
Alignment for benefit of creditors,
123
may sue for,
234
notice of when to be published
124 LUMBER, act to provide for measurement
when assent of creditors presumed, . . 124
of,
905—908
905
Certificates signed by partners—form of, .. 122 to be counted as inch measure,
to bo acknowledged and reoorded, . . 122-3 penalties for counterfeiting measurer's
effect of false statements in,
123
mark or brand,
907
copy of, to be advertised,
123 offences against this act, how to be prose
General Partners, to conduct the business
cuted
907
in their names,
123 penalties of offences, how appropriated, 908
to bring suits in their names only,. . . 124 .Bona* of measurer, to bo approved by court
Special Partners, to contribute specific sums
of sessions,
906
for benefit of injured parties,
906
in cash,
122
when to bo deemed and treated as ge
to be recorded and filed with secretary
neral,
123
of state
906
liability of,. i
122, 123
copies of, may bo read in evidence, . . 906
LIQUOR DEALERS to be licensed
676 Measurer of, to be appointed by governor, 905-6
LIQUOR selling at camp mcotings—penalty, 661
to measure lumber in San Francisco, 905
compensation for services,
905
LOS ANGELES boundaries, etc.,
828
and deputies to take oath,
905-6
LOST MONEY AND PROPERTY—act con
to give bond for benefit of parties
cerning,
124—129
aggrieved
906
to be restored to owner, when known,.... 126
not allowed to buy and sell,
905
on proof before clerk of county
to mark lumber measured, and make
court,
127-8
bills
905
proceedings, when owner unknown,
126
to procure brands,
906
when value docs not exceed $25,
126
to measure lumber at request of buyer
when value exceeds $25
126
or seller
907
when value exceeds $200,
127
to keep books to be open to inspec
when of less valuo than $10,
127
Estray books, kept by justice, county clerks
tion,
907
penalty for refusing to give certifi
and recorders,
125
description of property, etc., to be en
cate, eto.,
,
907
for fraudulent entries,
907
tered in,
126, 128
for taking illogal fees
907
may be searched by any person,
129
Fees of justice and other officers,
129 MAGISTRATES, defined and named, . . 430, 511
Finder, disposition of unclaimed goods by, 127 MALICIOUS mischief. See Crimes and
Punishments,
666-7
when to restore without compensation, 126
when property vests in,
127 MANDAMUS. Sec Mandate.
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MANDATE, writ of. See Civil Cases, C02—G05
not lawful to compel removal of state
archives, "etc.,
934
state officers may disregard,
934
MANSLAUGHTER. See Crimes and Pun
ishments,
640-1
MAP OF THE STATE, surveyor general to
prepare,
190
what to be marked on map,
190
duties of county surveyors,
190-1
MARIN county, boundaries, etc.,
834
MARINE HOSPITAL. See Hospital.
MARIPOSA, boundaries, etc.,
832
MARK of person, deemed to be his signa
ture,
511
MARKERS, employed by county surveyors, 131
MARKS AND BRANDS, act concerning, 236—
239
apprentices, minors, etc., to use marks,
etc., of parent and masters, ... 237
unlawful, unless recorded,
237
at what age cattle to be marked,
237
fraudulently mis-marking, or killing cat
tle
238
penalty for not informing,
238
Owners of cattle to keop private marks,
etc
236-7
of unbranded cattlo, liable to fine, . . . 238
not allowed to use certain marks, etc., 238
tj deliver mark, etc., cut in leather,
to county recorder,
237
except of more than one hacienda, etc.,
to use but one mark,
237
penalty for using more than one, or
unrecorded mark,
23 7
for suffering ward, child, etc., to
use ditto,
237
Penalty, for non-compliance with this act, 238
any person may sue for before a justice, 238
Recorder, to record copy of—his fee,
237
to transmit copies to other recorders, 238
Sale of cattle—proceedings,
,
238
on execution—judicial or county brand for, 239
MARKS AND BRANDS of lumber. See
Lumber,
906-7
MARRIAGES—act regulating,
175—177
considered in law as civil contracts,
175
certain marriages incestuous and void, . . . 175
how punished,
663
with ncgrocsor mulattocs illegal and void, 175
issue of void marriage, deemed legitimate, 188
punishment for contracting or solemnizing
illegal,
176

MARRIAGES, (Continued.)
contracted out of the state, valid,
ITS
marriage of testator or testatrix. See
Wills,
142, JSJ
Books of-—to be kept by county recorder,. . . I'd
returns of marriages to be recorded in, 17*3
fee for recording in,
176
penalty for neglecting to record, 176
for false entry in
177
shall be evidence in all courts
ITS
Certificate of, to bo returned to recorder, . . 176
penalty for not returning,
170
for making false return,
176
Ceremony—who may perform,
176
Consent of parent, guardian, etc.,—whtn
necessary,
176
penalty for performing without,
176
Record of—to be kept by person officiating, 176
by recorder. Seo ante, books of.
MARRIAGE CONTRACTS. Sec Huband
and Wife,
814
MARRIED WOMAN, as heirof husband. See
Descents and Distributions, . 1SG-7-9
appraisement of estate of, taken by R. R.
companies,
263
court to appoint attorney to act for, . . 263
as party to actions. See Civil Cases, title
actions,
520
covenant of, when binding,
516
may convey real estate,
513-16
not guilty of crime, under "threats of hus
band,
(39
Will of, when valid. See With, ..:
140
MARRIED WOMEN, act authorizing to
transact business,
881, 882
intention to be recorded and published,... S81
privileges of, under the act,
8>2
responsible for maintenance of children,. . 882
capital over five thousand, to make oath,
etc.
882
not liable for debts of husband,
S32
See Husband and Wife.
MARSHALS of cities to be peace officers,.. 437
of schools. Seo Common Schools
833-4-5
MARTINEZ, ttnrn of—lands released to by
state,
375—376
lands to be disposod of for benefit of com
merce,
376
to be surveyed in three months
376
MASONIC LODGES, rights and powers of.
See Corporations,
S01
MATERIAL MEN, lien of,
803
MAYHEM, definition, and punishment, ... 644
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MILITIA, (Continued.)
MISDEMEANORS, (Continued.)
to keep reports of assessors, mus
arrest for in another county—bat], etc.,.. 438
ter rolls, etc.,
795 arrests for not to bo made at night, unless, 439
must report to governor, and eondistrict attorney refusing to account, guilty
tents,
795
of,
374
must deliver documents to succes
on trial, defendant may appear by coun
sor,
796
sel,
456, 463-4
salary and mode of payment, .... 796 may be compromised by leave of court,
Militaryfund, how collected,
797
except,
510
sheriff to enforce collection of,
798 officers neglecting to account for fines, guil
parents and guardians bound for mity of,
511
Dors,
798 public officers may be impeached for,
430
county treasurer to collect,
799 indictment for, must be found in one year, 435
application of,
799 proceedings on arrest for,
435
Paymaster, duties of,
800 disclosing presentment to be punished
Quartermaster, how elected, term of office,
as,
451
and rank,
795 maliciously procuring search-warrant,. . . . 508
to act as adjutant general,
805 persons disturbing public worship,
£61
to give bond
796, 806 how punished, etc.,
€68
general duties
796, 805 selling liquor at camp-meetings, penalty, t«*l
not allowed to lcavo state,
796 taking reward, etc, by certain officers,. . . 6t4)
vacancy in oflioo, how supplied,
796 counterfeiting private stamps
6*9
to report annually,
796, 805 selling goods fraudulently marked
£69
826
may hire building for arms, etc.,
797 engaging in prohibited games,
to issue arms to volunteer companies, 797, neglect of duties by public administra
u
a
k
806
tors
847, 849
other duties and salary,
797, 806
by county treasurers
849
Sheriff1, duties of under act,
802
by judges of plains,
667
to post up notice of requisition,
802 illegal voting at election in Sacramento, . . 957
to read order of commander-in-chief, . 803 neglect of duty by clerk of turnpike com
to take charge of volunteers,
803
pany,
298
to draft men when not voluntc
803 MISPRISION of treason, denned, how punishTroops, may elect their own officers,
808
cd,.
MONEY, of the state. See Treasurer, 75, 76.
ponalty for refusing to comply with
Sec Public Funds.
law,
807
MINERS. See Foreign Miners
218—222 payment of, to county treasurer, receipt
and quietus,
Ill
mining interest or claims—sale for taxes, 212
MINORS, guardians of, etc. Sco Guardians,
received into state treasury, how ap
right of to redeem real estate sold for
plied
857
taxes. See Public Revenue,
Coining by individuals. See Coining of
212, 213, 699
Money
110, 211
Embezzlement of public money, act to pun
appraisement of estate of, taken by R. R.
company. Sco Rail Road Com'
ish
339-40
panics,
268 Interest of, act to regulate,
109
court to appoint attorney to act for, 268
rate of, fixed at ten per cent.,
109
not to act as executors or administrators, 382
parties may agreo for any rate
109
when compound interest allowed,. .. . 109
may remain in house of deceased parents,
etc-.,
393 MONEY OF ACCOUNT, ofthis State, act re
children of Indians, custody of,
822
lating to
182
MISDEMEANORS, in office. Sco Comptrol
public accounts and court proceedings, to
ler, 74. Treasurer, 76. Coun
be kept in dollars, etc.,
183
ty Clerk
193-4 note, account, etc., expressed in other
of public administrators, how punished,. . 422
money, not vitiated,
183
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NOTICES, {Continued.')
official and legal. See Official and Legal
' Notices,
908—911
NUISANCES, act to prevent,
340
what are public nuisances,
340
persons committing how punishod,
'^40
fines to bo paid to county treasury,
340
nuisance defined and actions therefor, .... 566
NUNCUPATIVE WILIS. See Wills
141
OATHS, administration of, act concerning,
341. See Comptroller, 73, Trea
surer, 77, CommissionersofDeeds,
110, Civil Cotes, title, oaths and
affirmations, 598-9, County Sur
veyors, 130, Coroners, 196, post,
oath of office,
244
by appraisers of wrecked property to
witnessos,
137
by president of senate and speaker of
assembly, to officers and mem
bers,
211
by chairman of legislative oommittce
to witnesses,
211
perjury of such witnesses,
211
by masters of vessels to foreign passen
gers,
225
by mayors, etc, to masters of vessels
bringing passengers,
230
by chairman of board of supervisors of
San Francisco, etc.,
235
attorney general and district attorney
to officers of corporations,
285
by clerk of probate court,
420
by inspectors of elections, during elec
tion
776
oath may be certified without seal, ... 341
heretofore so certified, effectual, 341
to complainant before magistrate, .... 43G
to foreman of grand jury,
447
to grand jurors,
448
by foreman of grand jury to witnesses, 449
by county assessor and deputies,
637
to include affirmation in criminal procccrfings,
611
Oath of office, form of,
243
who shall take and subscribe to,
243
to bo endorsed on commission or cer
tificate, except, etc,
243
of members of legislature to be enter
ed on journal,
243
of governor and lieut. governor, do., 244
before whom, and when to be taken, 244
deputies to take oath of principal, . . . 244

OBSTRUCTIONS to navigable streams. See
Rivers and Streams
144
OBSTRUCTING officers in serving process,
punishment,
656
highways or navigable streams,. 144, 249, 6(3
ODD FELLOWS, act concerning independent
order of, .... .
899
grand lodge of, may hold property
699
general powers and rights of,
899, 303
certain persons may assume corporate pow
ers to erect halls,
M0
corporations of, may make by-laws, rules,
etc.,
W0
OFFICE, act to prevent extortion and enforce
official duly
214, 215
Extortion and neglect of duty, penalty for, !14
any person may complain in writing, 214
district court to have jurisdiction, ... 214
proceedings before and rules, 214, 215
either party may appeal,
115
may decree removal from office
and fine of five hundred dollars
to complainant,
215
clerk to transmit copy of decree
to governor,
115
if officer removed, governor to fill va
cancy,
215
bond required of person appointed, 215
Usurpation of, actions for. See Cinl Cases,
title usurpation,
575-6
OFFICERS, act concerning
239—247
enumeration of state, county and judical
officers,
239
election or appointment of officers and
terms of office
240—242
election of justices of tho peace. See Jus
tices ofthe Peace,
242, 243
of constables. See Constables,
243
commissions of officers and certificates of
election
143
of the oath of office. See Oath of Office, 243—244
vacancies by death or otherwise. See Vocandes in Office,
244—247
OFFICERS, act to prevent certain, dealing
in certain securities, etc., of
debt (See Contracts, 331,) 332-3
prohibited dealing in state, county, city
and town warrants, etc,,
331
except warrants, etc., held for services, 333
funded indebtedness
333
to be prosecuted for violation of this act, . 333
redemption of warrants, etc., illegally sold,
forbidden,
333
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PASSENGERS, {Continued.)
PENALTIES, (Continued.)
recovery on bond,
228 for selling liquors without gauger's mark, 695
penalty for not giving,
228 on assignees of insolvent debtor, refusing
Commissioner of emigranisr for port of San
to account
318
Francisco,
230 for fraud of insolvents,
319-20
appointment, powers and duties of, 230, 231 under act relating to measurement of lum
may commute for penalties, and
ber,
9»7
bonds for paupers,
229 on notaries public,
Ml
compensation of,
230 for nuisances,
340
to render account of commutations to
on mortgagee, refusing to discharge mort
comptroller,
229, 230
gage,
ill
may be removod by governor, eta., ... 231 on district attorney, for neglect of duty, 374
Commutation money, how appropriated, . . 227-9 on county assessors, for neglect of duty, . . 637
mayor to keep account of and furnish
for refusing to testify to execution of
duplicate receipts,
227
deeds,
515
party filing receipt with comptroller,
under act, relating to seamen deserting, . . 918
913
not to give bond,
227 on state prison commissioners
comptroller to compare receipts with
for violating charter of San Francisco, ■ . . 953
mayor's account,
227 PERISHABLE Property, sale of wrecked
Masters of Vessels, duty on arriving,
225
property. See Wrecks, etc, . . 134
after landing passengers, to report
tender of—lien for care of. See Ins. in
Writing,
166
on oath,
225, 230
560
contents and form of report
225 sale of on execution,
penalty for not reporting, or false re
PERJURY, what indictment to set forth, . . 455
653-4
port,
225, 226 how punished
Mayor, construction of the word as used in
of witnesses before legislative commit
this act,
230
tee,
212
Penalties and forfeitures, vessels liable for, 229 PERSON, meaning of,
€68
masters, owners, and consignees, joint
PERSONAL Estate, first chargeable with
ly and severally liable for, .... 226
debts of deceased. See Personal
commissioner of emigrants may sue
Property,
39!
for,
229 mortgages, act in relation to, in certain
to be paid into state treasury,
229
cases
911
may be commuted for by commission
upon possessory claims, buildings, etc.,
er,
229
deemed as real estate,
911
Public functionaries exempt from provisions
all personal property fixed to the soil, do., 911
of this act,
231 See Mortgages.
Repeal of sections of former acts,
231 PERSONAL PROPERTY, payment or de
Revenue, under this act, how appropriated, 227,
livery of. See Instruments in
Writing,
166
229, 942-3
to be paid into state treasury,
229 fraudulent sales, etc., of. See Fraudulent
Vessels, construction of the word under
Conveyances
200, 203
this act
230 stock in railroad and other corporations,
lit* upon for fines and penalties,
229
deemed to be,
263, 275, 306-12
Peace Officer. See Criminal Cases, 611, 512,437 claims and delivery of. See Civil Cases,
sheriffs, constables, marshals, police
title personal property,.... 635—537
men to be,
437 levy and sale of, on execution. See ditto.,
fees of,
512
title execution,
559—561
PEDDLERS to be licensed. (See Hawkers
exempt from execution. See ibid.,
559
and Peddlers, 852-3,)
677 partition and distribution of. See Estates
PENALTIES. See Fines, penalties andforfeiof Deceased Persons,
513—519
exempt from attachment and forced sale.
for violating game act, .
See Homestead,
559, 850-2
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POLL TAXES, collection of. See Remus, CSS
PILOTS OF SAN FRANCISCO, {Continued.)
—688
no person to act without license; excep
151
tion,
91-2 for road purposes
application for pilots, pilotage,
92 POOR DEBTORS, relief of. See Person,
Imprisoned on civil process, 203, 204
each pilot to take out vessel brought in by
him,
92 PORT WARDENS, in porta of Californiaact relative to,
215—21*
discharged from outward bound vessels,
how aided,
92 for San Francisco—appointment and qua
master ofcoasting vessel may obtain special
lification of,
215, 216
license,
91 for Sacramento and other ports,—one to
to go to vessel nearest shore or in most
each,
215
215
distress,
94 to take oath,
penalty for refusing to go on board,
94 Fees of port wardens,
217
to keep seaworthy and other boats,
94 Sales of wrecked or damaged vessels, gocds,
to receive pay for losses and damages, .... 94
etc., at auction
216
heretofore appointed, to be subject to this
duty of warden to inspect such sales, 217
rights of claimants,
217
act,
94
Fees to bo charged by,
92, 93
notice of, to be advertised by war
extra when vessel detained or carried
den
217
to sea,
93 Surveys, of vessels, cargoes, etc, by war
pilotage in certain cases, to bo agreed
dens,
216
wardens to keep records of, for inspec
upon
93
to have full pilotage for boarding
tion,
216
and furnish copies,
216
when signalled,
93
PILOTS for ports and harbors of California,
form of record of surveys,
216
act concerning,
95—9G
warden may obtain assistance,
216
number to be appointed for each port, .... 95
without charge, unless required, 216
to give bond for benefit of parties in
assistants to be sworn
216
jured,
95 Penalties on wardens for connection with
number and kind of boats to be kept, .... 95
insurers, etc
217
compensation of,
95
on persons attempting to perform du
when to receive half pilotage,
95
ties of wardens,
217, 218
certain vessels not liablo to pilotage, . . 9G, 183
application of penalties
218
to cruise at least ten miles seaward,
96 POSSESSORY ACTIONS, act prescribing
mode of maintaining on public
whon to bo suspended or removed,
9C
to be governed by future laws,
96
lands,
896—898
by whom may be maintained,
896
Pilots for San Diego, subject to laws and
claim under this act, not to exclude
regulations for San Francisco
miners,
896
pilots,
96
lands must be improved in order to
PLACER, boundaries, etc.,
832
PLANK ROADS, act relating to. See Turn
maintain,
897
provisions of this act to extend to
pikes, etc
291—300
PLEADINGS in Civil actions. Seo Civil Cases,
swamp and school lands,
898
title pleadings,
525—530
certain red wood lands exempt from
Seo Criminal Cases, titles indictment—
operation of this act
898
Absencefrom claim, under what conditions, Si'7
pleadings—complaint.
pleas of three kinds,
4C0-1
for what length of time,
897
POISONING, with intent to kill,
644
treasurer's receipt evidence of posses
cattle, maliciously,
CGG
sion
897
POLICE in cities and towns. Sco Criminal
for sixty days without payment to
treasurer, forfeits claim,
897
Cases,
427
mayor may order to attend meetings,
428 Affidavit of occupant must be filed,
896
to state sixe of claim,
896
to be peace officers,
437
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PRINTING, (Continued.)
POSSESSORY ACTIONS, (Continued.)
Office of state printer abolished,
348
to state that ho has taken no other
349
claim
896 Proposals, what to be stated in,
Possession, occupancy necessary to,
896
not to be regarded unless accompa
evidence of in absence of occupant, . . 897
nied by guarantee,
349
extent of, how defined on trial
897
guarantee to bo certified by district
POSSESSION, mortgage or sate of personal
judge
349
property, void without change, 201
person making to give security not to
within five years, necessary to maintain
require further compensation, 349
911—914
real actions,
816 PRISON. See State Prison,
adverse, what constitutes,
817—818 PROBATE COURT. Seo Court of Justice, 748-9
POSTHUMOUS CHILDREN, deemed living
county court to be when,
377
at death of parent,
189 may award costs and issue execution
421
POWERS OF ATTORNEY to sell real estate
jurors, how drawn and summoned,
356
to be recorded,
517 jurisdiction and duties of. See Estates of
Deceased Persons,
748-9
when to be rovoked,
517
PRECINCTS. See Elections
776 Clerk of—county clerk to be ex officio. See
PREGNANCY of woman sontenccd to
County Clerk,
192
death,
483
bond of guardian to be filed in office of, 161
PRESENTMENT. Seo Criminal Cases, 449, 451
duties of, etc. See Estates of Deceas
of indictment to court,
452, 436
ed Persons,
420
PRESIDENT and Vice President of U. 8.,
fees of,
723, 730
electors of. See Electors, 342, 344 judge—county judge to be,
748
PREVENTION of public offences. See
may suspend executors,
418
Crim. Cases, title public offences.
powers and duties of in vacation,.. . . 749
PRINCIPALS, Factors and Agent. Seo Con
in respect to guardians and wards, 155-162
signed Goods
682—685
fees of. Seo Fees in Office
724, 731
Agents holding stock in corporations, duty
PROCESS to be executed according to its
and liability,
264-5, 276
terms,
511
Principal, husband, compelling wife to
PROCLAMATION, tearing down, how pun
crime,
638
ished,
663
persons compelling crimes deemed,. . . C39 of insurrection, governor may make,
429
by causing drunkenness,
638 PROOF of execution and acknowledgment of
by counselling idiots, etc., to
deeds. See Conveyances, . . 513,519
commit,
638 PROMISSORY NOTES. Seo Bills of Ex
change,
146—ite
PRINTING, public, act providing for. (See
Common Schools, 894,)
348 PROPERTY OF STATE, act to provide for
Contract for, to be made by governor and
sale of, in San Francisco, 767—771
Seo Lands.
comptroller,
348
for state printing not transferable,. . . 351 act to provide for disposition of certain,
bond for faithful performance of, re
7«4—767
quired,
349 government reserves and other property,
certain exempted,
> 770, 771
Comptroller to issue warrants for,
351
Copies of laws and journals to be printed
Auctioneer, compensation of,
, . . . 770
in English and Spanish,
350
to collect fees of purchaser, . ....
770
duty of sec. of state, clerk of house and
Beach and Water lots, boundaries of, ... . 764-5
granted to city for ninety-nirje years, 765-C
sec. of senate,
350
extra to be bound and furnished state
exceptions to grant, .......
766
boundary of, to be permanent water
officers,
350
front,
766
Distribution of laws in English to whom
made,
350 Commissioners, number of,, and how ap
pointed,
767
in Spanish to whom made,
351
term of office and jurisdiction, ....... 76T,
Governor and comptroller to advortisc for, 348
88
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PROPERTY OF STATE, (Continued.)
to take oath of office and additional
oath,
767
violation of oath, a felony—penalty, 7C8
may be removed by governor,
768
meetings of, to be public, and held in
San Francisco,
768
to take charge of state property in San
Francisco,
768
may maintain suits in name of state, 769
concurrence of throe necessary,
769
to make statement to comptroller, and
report to legislature,
771
general duties of, under act,
769
Deed to purchaser, to be made by commis
sioners,
770
to be evidence of regularity of pro
ceedings,
770
to be evidenoe of title and right of
possession,
766, 770
possessory actions may be brought
upon,
770
Mope, of boundary lino to be furnished by
city,
767
to be deposited with secretary of state,
etc.,
767
President of board, how elected, and du
ties,
768
shall sign all conveyances,
769
salary of, and mode of payment,
771
Proceeds of sales, how to be applied,
771
to whom to be paid,
771
Sales, to be made at publio auction,
769
to be made by lots,
769
slips not to be included in
769
notice of to be given in papers,
769
may be adjourned from day to day, . . 770
amount that may be sold at once,
770
not to be held oftener than every two
months,
770
account of, to be filed with comptrol
ler,
771
not lawful for judges to prohibit,
771
Secretary of board, how elected, duties, . . . 768
books of, to be open to public inspec
tion
768
salary of, and mode of payment,
771
Terms of sale, cosh, bonds of state or civil
warrants,
769
in default of payment, property to bo
resold,
769
Wharves, right to regulate, not surrender
ed by state,
767

PROPERTY. See Real Estate, Lands, Per
sonal Property, taxation of. See
Revenue.
separate, of husband and wife,
811-13
PROSECUTION, discontinuance or dismissal
of. See Criminal Cases,
600
of public offences. See Criminal Casts,... 4M
prosecutor, to pay costs, etc., when, . . 504
PROTECTION of game,
PROVISIONS, unwholesome,
ishment,
663
PUBLIC ADMINISTRATOR. See .
trator.
See Estates of Deceased Persons, title ad
ministrator,
42--o
election of—one in each county,
239
certificate and oath of office,
243-4
vacancy in office of. See Vacancies in office,
244—247
PUBLIC FERRIES, act creating and regu
lating, and supplemental act,
758—764
See Ferries. See Toll Bridges and Ferries.
by whom to be established
753
not to be established within two miles of
another ferry, .. ;
TM
keeper may occupy as much ground u
necessary,
759
what waters this act not to apply to,
763
Appraisers, when to be appointed,
759
duties of,
759—TCO
Court of sessions to grant ferry licenses, . . . 758
when may establish ferries on lands
of others,
759
on public commons,
769
not until proof of notice,
TCO
to direct number and description of
boats,
761
to approve and fix penalty of bond, . . 7(0
may establish free ferries in certain
cases,
761
to fix the rates of ferriage
761
may revoke license for certain causes, 762
Keeper offerry, must execute bond,
7CO
contents of bond, and where filed, .... 7C0
to keep good and sufficient boats, .... 761
to ferry during daylight
761
expresses at night, in certain
coses,
761
to keep ferry landings in good order, 761
exempt from militia and jury duty,
etc.,
761
penalty for unlicensed,
761
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PUBLIC FERRIES, (Continued.)
not keeping boats and attending, 762
for refusing to ferry,
763
may appeal from decision of court of
sessions,
762
entitled to renewal of license,
7C3
License, ferries not to bo kept without, . . . 758
to be granted by court of sessions, — . 758
terms of, and by whom issued,
758
not to issue, unless adjacent land
belongs to petitioner,
758
to keep on land of another, how ob
tained,
759
may bo revoked by court of sessions, 7C2
Notice must be given in order to establish
within two miles,
758
to establish on lands of another,
759
PUBLIC FUNDS, act prescribing mode of
receiving, keeping, etc., . . . 80—83
how money drawn from tho treasury, .... 82
penalty on persons or corporations, fail
ing to account for,
80
state debtors to be sued, evidence,
82
when defendant liable for costs,
81
proviso as to suits against states and Unit
ed States,
82
duty of state debtors and how discharged, 82
See Comptroller, 73, Treasurer, 75, Attorney
General, 84.
comptroller to keep account of state debts
and debtors,
81,82
mode of discharging the same,
81,82
to keep account with treasurer, and
give credit,
82,83
to number and file orders and re
ceipts,
83
treasurer to tako charge of, keep records,
etc.,
75,83
general and specific funds,
86
PUBLIC INSTRUCTION, superintendent
of,
889—891
PUBLIC OFFENCES. See Criminal Cases,
430—432
PUBLIC OFFICERS. See Criminal Cases, title
impeachment,
430—132
refusing to deliver moneys, records,
etc.,—punishment,
648,655
PUBLIC PRINTING. See Printing,. . . 348—351
PUBLIC REVENUE. See Revenue—Taxes.
PUBLIC WORKS, act concerning persons
in custody,
174-5
PRISONERS, may be set to labor on publio
works,
174
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PRISONERS, (Continued.)
may be transferred from one county to an
other,
174
sheriffto deliver, on order ofcourt, . . . 175
for whole or part of term
174
when to be discharged or returned,
174—175
precautions to prevent their escape, 174
aiding to escape—penalty
657-8
overseers may be appointed,.... 174
food, lodging, etc., how provided for, 175
QUALIFICATIONS of bail in criminal cases.
488—490,493
Sec Civil Cases, titles appeals—
bail.
QUO WARRANTO. See Writ, 283,742-5,739
RAILROAD COMPANIES, act to provide
for the incorporation of,.. 255—272
■ See Corporations. See Revenue.
Appraisement of land, etc., taken by,. 265—268
commissioners for, how appointed, . . . ■ 266
powers and duties of, compensa
tion,
266-8
to file certificate of appraisement, 267
appeal from decision of,
267
not to affect business of com
pany,
267
proceedings after decision. See
district court,
267
vacancy in board of,
268
district court, to appoint commission
ers for,
266-8
proceeding on petition for do., . . 266
to make rule conveying title, after
appraisement, etc.,
267
rule to be recorded as deed, . . 267
proceedings to perfect defective
title,
268
possession of company during, 268
to appoint attorney for certain
owners,
268
Articles of Association, to bo adopted by, . . 255
what to be set forth in,
255
manner of subscribing to,
256
how endorsed and filed,
256
subscribers to be abody corporate, etc., 256
certified copy, to be evidence of incor
poration, etc.,
257
to bo kept for inspection,
257
may be changed before stock fully sub
scribed,
257
new articles and contents,
257
to be endorjed by secretary,
257
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RAILROAD COMPANIES, (Continued.)
RAILROAD COMPANIES, (Continued.)
to petition for commissioners, . . . 3(6
not to extend duration, nor
See ante, appraisement, etc.
change character ofcompany, . . 257
stockholders may object to, etc.,.. 258
how to obtain and perfect title to land,
Book of Stockholders, to bo kept by secre
etc.,
267-8
may be authorized to hold, till
tary,
2C2
title perfected,
248
contents and inspection thereof, . . . 2G2-3
to file statement and map of road in
extracts may be made therefrom, .... 263
office of secretory of state
271
transfer, etc., of stooks to bo entered
copy to be kept by secretory of
in
2C3
to be evidence of act, stated in, ... . 263
corporation
271
formed under previous act may avail
penalty on secretory for violation of
themselves of this act,
171
duty in respect to,
263
must begin rood within two years, ... 271
Books of Subscription, by whom and where
formed under this act, subject to chap.
opened
255, 258
1 of act of 1850, " concerning
when to be closed,
258
Car road companies, this act to apply to, 272
corporations,"
272
number of stockholders and directors, 272 Directors named in articles of association,
Certificate of president and directors when
to hold office until others are
entire stock paid in,
264
elected,
255
temporary—organization of board of, . . 256
to be filed in office of secretory of state, 264
Commissioners to open booksfor subscriptions, 255
election, qualification and duties
of officers,
256
vacancy in board, how filled,
258
to publish notice of all meetings, 256-7
duty as to books, assessments, moneys
have no power to incur debts, nor
received, etc.,
258
to assess stockholders more than
to distribute excess of subscriptions for
ten per cent.,
258
stook,
258
may designate place for opening
to appoint meeting for election of di
books,
268
rectors,
259
duties in rospoct to election, .... 259
may order assessment at time of
failure to perform duties,
260
subscribing
2S8
others to be elected,
260
directors, new board to be elected if
Construction of Road, over or under high
stock not token within one
ways, or other tracks,
269
year,
257
election of, by stockholders, .... 259
fivo per cent, to bo expended within
number, qualifications and term
two years,
271
road to be completed in six years, . . . . 271
of office,
259
certificate of election to be filed. 259
otherwise act of incorporation
subsequent elections of,
259
void
271
rails and gage to be used,
271
to elect officers, as by-laws may
Corporation, mode of forming,
255
direct,
260
may remove officers and fill vacan
temporary treasurer, his duties,
255-6
quorum at meetings of,
260
cies
260
officers, election of, and how re
powers and duties,
261
moved,
256, 260
liability for incurring unauthor
bond and term of office,
260
ized debts, etc.,
261
liability for deception or fraud, . . 264
may alter route or line of rood, 26S-9
general powers and duties specified,.. 265
may take land for that purpose, 269
damages, how ascertained, .... 269
may take property, lay out roads, etc., 265
Dividends, not to be made if company in
to restore roads, streams, etc., as much
solvent,
264
as possible,
265
may take land, etc, for construction,
liability of assenting directors
264
dissent of directors, to be recorded,. . . 264
etc. of road,
265
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RESOLUTIONS. See Joint Resolutions.
RECORDERS of counties. See County Re
672
corder,,
838—816 RESTAURANTS, to bo licensed,
RESTITUTION ofland, etc. SccForctblcEntry
RECORDERS' COURTS, in cities—jurisdic
tion of. Sec Licenses to vend
and Detainer,
179
of property stolen or embcixled, . 501,50$
goods, etc.,
224
See Sacramento, title Recorder.
when judgment reversed on appeal, 581-2
See Courts of Justice, title Recorders'
RETURNS of elections. Sec Election, 779—782
157
Courts,
751-2-7 RETURN of inventory by guardian
See San Francisco, title Recorders'
of inventory of property attached, by
Courts.
sheriff,
541
appeals from to county courts,
58C of writ of attachment and summons,
543
act creating clerk of for Sacramento
of execution,
542, 55S
city,
359 of order and affidavit in replevin, . . . 537, 621
and mayors' courts—proceedings in.
of summons issued by justice of the peace, 61»
See Civil Cases, title Recorders'
of writs of review and mandate,
€02-3
courts,
634 of warrant, etc., by magistrate to court, 446
—508
Sco Criminal Cases,
502—505
REDEMPTION of property sold for taxes,
of warrant of arrest for contempt
C06
how made,
707 of habeas corpus write and warrant*,.. . ICS, 172
rights under revenue act
212 of summons in forcible entry and detainer, 178
of property sold on execution,
of list of persons summoned as grand
561—563
jurors,
,
353
REFERENCES and trials by referees. See
REVENUE, act in relation to resistance to
Civil Cases,
551-2
payment of,
930
REMOVAL of criminal actions,
462 persons violating law may be prosecuted
of attorneys at law,
206
in adjoining county,
930
of public officers (See Criminal
civil action may be had or indictment
Cases, 430—433),
215,245
found,
930
of indictments, to district court, 461-2 counsel may be employed,
930
of state archives from Bcnieia,
duties ofcomptroller, attorney general, and
forbidden,
934
district attorney,
930
of executors and adm'rs in cer
Payment of taxes, sheriff to give receipt,
tain cases,
418-19
and keep memorandum
223
REPEALED STATUTES. Repeal of an act
form of receipt,
223
of repeal does not revive origi
sheriff to deposit memorandum with
nal act,
214
state or county treasurer,
223
REPLEVIN. See Civil Cases, title personal
copy of do., to be delivered to
property,
535—537
state comptroller,
223
Soo ibid, title justices' courts, 610-20
collectors to pay over the precise
REPORTS. Soo Supreme Court,
184,185
money or property received. .. 223
REPORTER, of supreme court decisions.
books and papers may be inspec
See Supreme Court,
184, 185
ted by comptroller
361
REPRESENTATIVES. See Legislature.
penalty for using or changing
REPRESENTATIVES to Congress. See
funds, etc.,
223
Elections,
344
for refusing inspection ofpapers, 302
RESCUE, punishment of. See Crimes and
supervisors of roods exempt from mil^
Punishments
657
tary tax
252
of fugitives from labor or service, .... 232 Sale of Real or Personal property for taxes, 212
RESIDENCE defined. Sec Elections,
775
sheriff to sell sufficient to pay taxes
RESISTANCE—lawful. See Criminal Cases, 425
and costs,
212
of process punished as contempt of court,
to execute deed to purchaser,
213
428
term " real and personal property "
to payment of taxes,
930
defined,
212
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REVENUE, (Continued.)
REVENUE, (Continued.)
rights of purchasers,
212
penalty for acting without license, . . . 681
right of minor heirs to redeem, . . 212, 213 Blanks for licenses to bo furnished by
REVENUE for support of state government,
comptroller,
704
act providing,
669—707 Board of Equalization to assess county taxes,
See General Fund
86
etc.,
703
Amount of tax, and how to bo paid, . . 669, 670
shall perform duties of office separate
Assessors of each county may appoint de
ly,
704
shall removo assessors,
704
puties
692
when to make assessment, and how, 692-3
county clerk, ex officio clerk of,
687
Books of auditing officers, to be open for
shall attend meetings of board of
equalization,
696
inspection,
694
to give additional bonds, when,
687 Collections, in what currency to bo made, 700
fees of,
705
to be paid over in thirty days
704
Assessment to bo made once in each year, 692
penalty for neglect,
705
each resident to furnish a list of pro
fees of different officers for,
705
682
perty on oath,
693 Consigned Goods, what are,
property omitted, to be taxed
persons selling, subject to a tax,
682
double,
695
what exempted,
682
penalty for refusal to furnish, 694-5
sale of, may bo prevented,
683
or false list,
695
sold in ono county for persons in
tax list, how prepared, and contents, 693
another, liable,
682
auditor to make duplicate annual
names of dealers to be ascertained,
ly
696
etc
683
abstract of sales to be sent to comp
list of property in other counties, to bo
troller,
684
forwarded,
694
deputy collector to be appointed,
C83
roll, when to be delivered,
696
to give bonds and have no in
delinquent list to bo delivered to
terest, etc.,
683
sheriff,
697
powers and duties of,
C83, 684
abstract of tax-list, to bo sent to
fees of officers selling,
685
comptroller,
697
auditor to correct errors in list,
697 Corporations liable to tax. See ante, as
sociations,
689,690
assessments to bo a lion, and have
stock in, how assessed
691
force of an execution,
698
property to be listed in county where
Associations and corporations liable to tax
located,
692
ation,
689
stockholders not liable individually, 672
officers of, to deliver statement of pro
perty,
689, 690 County Auditor, to prepare duplicate lists,
refusing, assessment may be dou
correct errors, etc.,
696-7
bled
690
to make return of unpaid taxes to
property to be entered on rolls of as
comptroller
701
sessor
690
to make quarterly reports,
704
sheriff to mako return on failure to
to forward abstract of licenses,
706
collect,
691
to apportion fees of sheriff, assessor,
Appropriation of revenue,
678, 707, 685
eto.,
705
Auctioneers to giro bond for payment of
to transmit quarterly returns of licen
license tax,
679
ses, etc,
678
shall pay a quarterly license tax, .... 680
to forward abstract of sales of consign
goods, real estate, etc., sold, subject
ed goods,
684
to a duty,
680
fees of,
705
certain property exempt,
680 County Treasurers of certain counties, to
account of sales, quarterly, under oath,
pay over funds quarterly, .... 703
680-1
of other counties semi-annually
703

1
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REVENUE, (Continued.)
REVENUE, {Continued.)
fees for collecting and disbursing, .... 705 Sales of delinquent property, how made, 698-9
certificate to be given to purchaser, 212, €99
Deceased Persons—cstato of how assessed, 692
to be recorded and deed executed, un
Delinquent List—payment how enforced, 701
less, etc.,
212, 699
taxes may be paid after return of list, 703
by whom deed and certificate to be
to be delivered to the sheriff, etc, .... 697
Deputy Collectors. See ante, consigned goods,
683-4-5
deed to be evidence, etc,
699
duties of sheriffs, and rights of pur
Domicil defined, etc.,
682
Lands, term real estate defined
691
chasers,
21!
under lease liable to taxation,
691
of property for city taxes, etc.,
699
improvements on public lands taxable, 691
of real and personal property. See
failing to pay tax on, to lose benefit
Revenue,
212,653
of act, etc.,
691 School Fund, revenue of certain lands to
to be listed in name of the owner, if
constitute,
869
known,
692 Settlements with assessor and clerk yearly, CSS
unoccupied, how listed,
692
statement of, to be sent to comptroller, 689
License tax. See License Tax
672—678
of sheriff, penalty for not making,.. 701-2
Lien of state for taxes, and effect thereof, 702
of treasurers of certain counties, . . . 703
List of polls and taxes. See ante, assess
Sheriffs, certain, to appoint deputy collec
ment,
693-4-5-6-7
tors,
683
ftfinors, rights of redemption of real es
may act as auctioneers when,
682
tate
212
to enforce collection of taxes on cor
Officers, to perform duties separately
704
porations
690
Penalty for using funds belonging to the
to collect property taxes, etc., . . . 69T—706
state
703
shall be responsible for funds collected, 700
Poll Tax, who liable to and amount of, 685—
to present to county treasurer state
ment of collections,
700
689
blank receipts for, to bo forwarded to
may command assistance to enforce
clerk of board of equalization, 686
payment,
706
clerk to issue receipts to county asses
fees of for certificates and deeds,
706
sor
686
to pay over moneys collected monthly, 706
receipts to be delivered to tax collec
act explanatory of duties of in sales, 212
tor, eto.,
686 Successions, aliens, and non-residents, heirs,
assessor responsible for receipts not
etc., how taxed,
C78
returned,
687
of other persons taxed two and one-half
payment of, how enforced,
687
per cent.,
C7S
powers of collectors to enforce pay
tax to be paid in thirty days, etc., or
ment,
687-8
be doubled,
678
penalty for using false receipts, .... 686-8
executors, etc., to retain amount oftax, 679
Property, subject to taxation,
670-1
clerk of probate to see to collection
exempt from,
672
o£ tax
679
may bo seized and sold,
687-8
to furnish yearly statement of succes
partnership property, how assessed,. . 692
sions,
679
under mortgage, how assessed,
692
penalty for failure to furnish, etc., . . . 679
of unknown owners, how assessed, . . . 695 Supervisors to constitute beard of equal
"personal property," how construed, 691
isation,
696
Real Estate, includes all lands in this state, 691 REVIEW, writ of. Sec Civil Cases, title
Receipts, for collection of poll taxes. See
review,
601-2
ante, ;...// tax.
power of court in appealed cases, 581-6,
Redemption of property sold for taxes, how
739, 741-5
made,
707 REWARDS, act authorizing governor to
rights of minors,
212, 699
offer,
327

1054

INDEX.

SACRAMENTO CUT, {Continued.)
City Debt, council may fund,
9G2
revenues of city pledged for redemp
tion
962
provisions made for existing debt, . . . 96T
Common Council, meetings when to be
held, etc.,
957
powers, duties, etc.,
957, 966
to audit accounts against the city,
959
to publish statement of receipts and
expenditures,
959
may borrow money and pledge city
credit
959-60
may provide for the assessment of
taxes,
960
may propose additional loans, etc.,. . 960
to regulate elections and appoint
judges,
963
members not to act when interested, 965
not to award damages for breach of
contracts,
962
to make by-laws and ordinances,.... 957
act to define powers, etc., of city
council, etc
968—970
may levy a special tax for Bupport of
common schools,
968
tax to be expended by board of
trustees,
969
may make publio improvements,
969
expenses of such improvements, 969
may make new loans for publio debt, 969
duration of loan and payment of
interest,
970
Corprration not to be garnisheed for debts,
except,
959
mayor, recorder and common council
to form body corporate,
956
Election of city officers, provisions for, .... 956
penalty for voting more than once, . . 957
when to be held, returns of, etc.,
963
plurality of votes required to elect, . . 963
Judge) of elections, appointment and duties
of,
963
Marshal, duties of,
966
Mayor, process against city to be served on, 969
office, how forfeited and penalty,
964
to report to council semi-annually, . . . 965
Officers, to qualify, within three days after
election,
963
may be removed by common council,
provided
963
to take oath, and oertain to give
bonds,
964

SACRAMENTO CITY, {Continued.)
to pay moneys received into treasury,
penalty
964
not to receive fees except,
964
not to be interested in contracts,
965
salaries of, to be fixed by council, .... 965
vacancies, how filled
959
Ordinances to be laid before mayor for ap
proval,
,
9€S
Port Warden, appointment and duties of.
See Port Wardens,
215—218
Present government, how long to continue,
duties,
956
Recorder, jurisdiction and powers of,
966
Recorder's court, clerk of, appointment and
duties,
359
Sales of property for taxes—proceedings, 960
Secretary of council, duties of,
967
Supervisors, board of, abolished,
879, 8*0
Treasurer, duties of,
966
Water, mayor and council authorized to
contract, for supplying the city, 958
SACRAMENTO COUNTY, act to legalize
certain records in,,
931
boundaries, etc.,
830-1
when said records to be notice of contents, 932
SALARIES of government officers, and
when to be paid
867, S73-4-5
of the officers and members of legislature, 87,
«
"
"
874
of judges of different courts,
873-4
to be paid out of general fund,
S7
of district attorneys to be fixed by court
of sessions or board of super
visors,
874
of governor's private secretary,
874
of clerks of state officers,
874-5
of city officers. See Cities,
105
of town officers. See Toums,
116
SALES of water craft found adrift, and lost
property,
126-7-8
of wrecks and wrecked property, See
Wrecks, etc,
134—137
See Port Warden,
216-17
of interest in land, when void unless in
writing
200
of goods, chattels, etc., when void unless
in writing,
200-1
when void without change of pos
session,
201
at auction, memorandum to be kept
etc.,
201, 708-9-10, 770
of goods on storage, after certain period, 209
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SAN FRANCISCO, {Continued.)
of real property, for taxes. See Revenue,
fiscal year, whon to commence,
954
212-13, 698-9 sales of property to be at public auction, 954
ordered in actions for partition. See
oontracts to be lot to lowest bidder
954
Coil Cases, title sale,. . . 572—575 Assessors to make out tax lists for city, ... 952
on appeals,
583
appeals from assessment, how taken, 952
for satisfaction of mortgage or lien,
who to bo commissioners of assess
ment,
953
665-6
by executors. See Estates of Deceased
City" Attorney to manage suits for city, .... 951
Persons,
398—104
to advise mayor and council,
951
Collector to issue and register licenses, .... 951
by guardians. Soo Guardians, title
to collect and pay over taxes
952
salt,
158—160, 904-5
Comptroller, to report monthly,
951
ofpersonalproperty, for taxes. See Revenue,
212, 698
contents of report,
951
by executors. See Estates of Deceased
annual report and contents,
951
Persons,
398—404, 416 Common Council, to consist of aldermen
on execution. See Civil Cases, title
and assistants,
946
executions,
559—5C5
each board to consist of a member
of property of foreigners refusing to pay
from each ward,
946
liconse tax,
220
qualifications of members of,
946
of cattle on execution. See Marks and
meetings of, to be public,
946
Brands,
238-9
may re-district the city
945
of corporation property on exeoution,. . 284-5
majority to constitute quorum
946
of property of state,. 347, 767—771, 868—871
to elect presidents and clerks,
94C
judges of election, etc., of members, 946
SALMON, act to prohibit obstructions to run
either board of, may originate ordi
of,
325
nances,
946
act not to apply to indians,
326
false return of officer, how punished,
325
majority of members necessary to pass
ordinances,
946
fishing with nets prohibited in certain
months,
326
ayes and nays to be entered on journal, 946
ordinances to be approved by mayor, 946
weir, dam, or fence, a public nuisance, . . . 325
proceedings of, when ordinanco re
erection of, a misdemeanor, penalty, 325
turned by mayor,
946
mining and mill dams excepted,
326
ordinance becomes law, when in hands
SALVAGE. See Wrecks and Wrecked Prop
of mayor ten days,
946
erty
135—137
limitation of power of, to create debts, 947
SANTA BARBARA, boundaries, etc.,
828
SANTA CLARA, boundaries, etc.,
830
powers of, to borrow money,
947
not to emit bill of credit, nor loan
SANTA CRUZ, boundaries, etc.,
829
SAN DIEGO, boundaries, etc.,
827
city credit,
947
to elect annually committee of ac
SAN FRANCISCO, act to incorporate city of,
counts,
948
944—955
city declared body corporate and politic, 944
members of, ineligible to other offices, 948
not to purchaso property of city
948
to hold certain property only, out of city
limits,
944
member of, not to vote when he is in
boundaries of,
945
terested,
948
number of wards, ...
945
to levy tax for free schools,
948
fees, costs, fines, etc., to be paid into city
may pass laws for sale of city proper
treasury,
953
ty, etc.,
948
may levy and collect taxes,
948
penalty for violating certain sections of
this charter,
953'
may open and repair streets, piers,
private property, when taken for city, to
docks, etc.,
948
may collect wharfage, dockage, etc., . 949
be valned,
953
may regulate firemen and police,
949
charter of, how may be amended,
955
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SAN FRANCISCO, (Continued.)
SAN FRANCISCO, (Continued.)
may issue licenses, etc
949
property owners may protest,
954
to fund the debts of city,
949
assessments, how made,
954
assistant board to have power of im
appeal from, how taken,
954
peachment,
950
application for improvements, how
no compensation allowed to,
952
made
954
to give notice of opening streets,.... 954 Treasurer to receive and pay out city mon
no power to grant exclusive privilege, 954
eys,
951
what officers not to appoint,
955
keep account of receipts and expendi
in what manner may raise extra taxes, 955
tures
951
to report to common council monthly, 951
Debts of city, sinking fund to be created
for,
949
to license gaming houses,
£27
what to be applied to,
949 SAN FRANCISCO CITY. See Pilots and
to be funded,
949
Pilot Regulations,
88—95
funded, what to consist of,
949
See Port Wardens,
215—IIS
denomination of bonds,
950
commissioner of emigrants for port of.
See Passengers arriving, etc.,
Elections, when to be held,
945
what officers to be elected,
945
229, 230, 231
qualifications of electors,
945
exempt from turnpike act,
300
vacancies in office, how filled,
945 Board of Aldermen to bo members of board
of supervisors, for San Franciso
time and place of election, by whom
designated,
945
county,
235
Board of Judges of elections, election of, 236
not to be held where liquors ore vend
894-5
ed,
945 Gaugcr, act for appointment of,
state laws, in regard to, apply to city, 945 Mayor to be member of board of supervisors
for San Francisco county, .... 235
tio vote to be determined by common
council,
946 Recorderys Court. See Courts of Justice.
Executive officers, of whom to consist,
950
jurisdiction of. Sec Recorders* courts
councilmen not to act as,
950
in cities,
224, 952
compensation of, to be fixed by ordi
of complaints against masters of
nance,
952
vessels arriving with passen
salaries of clerks of,
952
gers, for not reporting, etc,, 226
offices of, how vacated,
952-3
proceedings in, in criminal cases, 502—505
term of office of,
953 Superior Court. See Courts of Justice, . . 743-4
appeal from to supreme court,.. 582—564
who to give bond,
953
clerk, act relating to,
SC7-3
Marshal to execute process from recorder's
court,
951
election, and term of office
241
certificate of election, and oath, 243-4
to arrest offenders,
951
to control police and city prison,
951
when court to appoint,
635
Mayor, semi-annual, message of,
950
vacancy in office of,
244
to give bonds—may appoint de
duties of, to be chief of police,
950
puties
3C8
vacancy, how filled
951
commencement ofcivil actions in, 522—525
to be commissioner of assessment, .... 953
Ordinances, to bo approved by mayor,
94G
deputy clerks, how appointed,
367
certain to bo published in newspaper, 946
to take oath,
368
for sale of city property,
948
to issue process in name ofclerks, SCS
appointment may be revoked at
to fix compensation of executive offi
will,
368
cers,
952
to have same power as principals, 3£S
to embrace but one subject,
954
judge of, election and term of office, . . 241
Recorder, jurisdiction of,
952
certificate of election, and oath
See post, San Francisco City.
of office,
243-4
Streets and improvements, how mode
954
vacancy in office of,
244
property taken for, how valued,.. . . 953-4
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jurisdiction of. See Courts of Justice, 743
transfer of causes from to district
court, act to authorize
901
when may be made,
901
Taxes, state and county, how assessed in, 236
board of equalization for,
236
SAN FRANCISCO COUNTY, boundaries of,
etc.,
829
without the limits of the city to be divided
into three townships,
235
Board of Supervisors for, act to create, and
define their duties,
235, 236
how composed,
235
each township to elect one supervisor, 235
time of election and term of office, . . . 235
meetings and organization,
235
duties of chairman and clerk,
235
books, etc., where kept,—to be open to
inspection,
235
pavxr and duty, in respect to corporate
property,
235
to audit and settle accounts, etc.,
235,236
to raise money, establish town
ships and election districts,. . . 236
to control roads, ferries and
bridges, etc.,
236
to levy tax for roods and schools, 236
annual tax for county debt, . . . 236
to sue and defend for the county, 236
implied powers,
236
to establish board ofjudges of e/rctioru for districts and citywards, 236
to cause assessment of state and
county tax within the city, . . . 236
to be board of appeals for equali
zation of do.,
236
when to allow rent, or clork hire
for justice, or other county
officer,
236
to approve bond of sheriff as col
lector under act concerning For
eign Miners,
219
and order additional fees to dep
uties of do.,
222
• County Clerk of, to divide the county with
out the city into townships, . . . 235
election of, and term of office,
241-2
books, etc., of board of supervisors, to
be kept in office of,
235
Districts, how established—judges of elec
tions for,
236
89
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Floating Debt of, act to fund,
365—367
commissioners of, named and appointed, 365
duties of,
365-6-7
empowered to issue certificates of
stock,
365
to give bonds for faithful perform
ance of duties,
365
term of office,
365
vacancies in office of,
367
compensation of,
367
creditors of, may be paid in bonds,
provided, etc.,
366
form of certificates of stock,
365
interest on bonds payable half yearly, 365
to be first secured by treasurer, . . 366
to be paid in San Francisco city, . 366
on three per cont. scrip
367
principal of debt, whon to be redeemed, 365
treasurer to create sinking fund to re
deem debt
366
to redeem bonds at auction,
366
to deposit money set apart to pay
interest,
306
to cause interest to be paid,.... 366
to pay commissioners,
367
SAN JOAQUIN boundaries, etc.,
831
SAN LUIS OBISPO boundaries, etc.,
829
SCHOOLS. See Common Schools,
883—894
SCHOOLCRAFT, Henry A., recordB of, legat
ed,
931
SEALS, official. See State Treasurer, 76,
State Comptroller,
74
of court or public office, how impressed on
writs, records, etc.,
601
of notaries public,
903
of courts. See Courts of Justice,
755-6
counterfeiting public seals, how punished, 653
SEAMEN, act to prevent persons from en
ticing to desert,
917-18
penalty for enticing to desert,
918
for harboring deserter,
918
SEARCH-WARRANTS. See Criminal Cases,
505—508
SEAT OF GOVERNMENT, act for perma
nent location of,
930
to be at Benicia,
930
SEATS OF JUSTICE. See County Seats, 145-6
act to divide state into counties and estab
lish,
827—838
SECRETARY OF STATE, act oonoerning of
fice of,
77—79
absence from state forbidden,
79
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SERVICE, (Continued.)
of subpoenas. See ibid., title witnesses, 591
of notices and other papers. See ibtd.,
title service,
612-13
77, 97
of summons in actions for partition, 565-9
clerks may be employed by,
78-9
of writs of mandato and review,
605-4
salary of clerk,
874
by publication, must be proved,
546
deputy may be appointed by,
78
documents of, may be inspected by com
on defendant in claims for percon&l
mittee of legislature,
78
property,
536
dutia—(act prescribing. See Stationery,
of citations issued by probate court, 419-10
376),
78
of articles of impeachment,
430
as state librarian ex officio,
79, 132
of processes in criminal cases, 439-40, 4£I
as state prison commissioner
911
under habeas corpus act, .... 167—173
as state sealer ex officio,
120-1
of warrant of arrest,
437
to have custody of state papers, official
for arrest of fugitives from labor
and slaves,
231
bonds, etc.,
77
to furnish copies of laws, records, etc.,
of fugitives from justice,
509
of attachment for contempt,
606
(See Deed*, 110),
78
of coroner's warrant,
1 97
to cause laws, joint resolutions, etc.,
of bench warrants,
451-C, 450
of each session, to be bound,
etc.,
7s
of search warrant
507
SESSIONS, court of. See Courts of Sessions,—
to superintend printing of acts, jour
Courts of Justice. —Sheriffs.
nals, etc.,
78
SETTLEMENT of tax collectors, 688-9, 701 -I-S
to district state, furnish and distri
bute laws, eto. See Laws and
SHASTA county, boundaries, etc.,
834
Journals,
78, 918 SHERIFFS, act concerning, and explanatory
to receive and deliver sup. court re
act,
.... 711, 737
711
ports,
185 to take oath of office and give bond
to procure seals for treasurer and
penalty of bond,
711
comptroller
74-5 to arrest persons committing offences, — 712
under act concerning elections, 781-8, 791 to suppress affrays, riots, breaches of peace,
fees in office,
721-7-734
etc.,
712
'impeachment of,
430 to execute writs, warrants and orders of
office of, where kept and office hours,
79
courts,
711
term of office and oath. See Oath of
to attend courts and obey their orders, ... 712
office,
240-3-4 to serve notices,
712
vacancy in. See Vacancies in office,
may command posse comitatus,
712
244—247 to endorse time of receiving writs, and fur
salary
873
nish copies,
711
SECURITY, to keep the peace,
426, 427 penalty for failure to execute writs, etc., . . 711
of county officers, act to provide for,
773 when may send process by mail,
712
SEDUCTION, evidonoe of,
470 penalty for refusal to sell property,
713
SENATE. See Legislature.
penalty for refusal to pay over moneys,.. . 713
election of members of. See Elections—
office of, where to be kept, and how long
Legislature.
open,
713
SENATORS, United States, election of. See
how service may be made on,
713
Elections.
responsible for acts of deputies, etc.,
713
SERVICE of summons in different cases.
to receive prisoners from adjoining county,
See Civil Cases, title actions, 523,525
on order of county judge,
715
of writ of attachment. See ibid., title
to remove prisoners when jail on fire, .... 715
attachment.
papers in judicial proceedings directed to
of executions. See ibid., title execu
prisoners, to be delivered by, . . T16
tion.
penalty for neglect or refusal,
716

SECRETARY OP STATE, {Continued.)
appointment and commission,
bond to bo approved and recorded,

240-3
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SHERIFF, (Continual.)
SHERIFF, (Continued.)
property, actions
for neglecting to pay o«r lines,
witnesses.
forfeitures, etc.,
511
May command armed assistance in
in criminal cases. See Criminal Cases,
titles arrest—bench-warrants—pub
executing process,
428-9
lic offences—search-warrants,
Office for, to be provided at coontj
as collector of taxes, to give receipts,
seats
151
pay over precise, moneys, etc., 223
oath of office
2454
of foreign miners' license-tax—
vacancy. See Vacancies in office,— 244-7
fees,
219—222
who to perform duties,
196, 775
of duties on consigned goods,
Settlement under revenue act,
701
fees
682—685 SINKING FUND. See Debt of tht Sue,
of taxes on corporations
690-1
858,859,805
when to complete collections, .. . 737 for debt of San Francisco city
>4>
to enforce license tax on bankers,
for payment of state prison bonds,
115
etc.,
676 SLANDER, pleadings in actions for,
59
to furnish fuel and lights for certain
See Criminal Cases, title libd,
455, 47!
courts,
140 SLAVES. See Fugitivesfrom labor,.... 231-255
to distribute laws and journals,
919 SOLANO COUNTY, act to attach Signer, or
to serve prooesses under habeas corpus
Mare Island to
W
*•
act,
167—173 boundaries, etc.,
SOLE CORPORATIONS, how formed, pewwhen duties to be performed by ooroers, etc.
SM
ner,
196
to notify highway surveyors of their
SOLE TRADERS. See Married Worm,.. 8811
appointment,
252 SONOMA, boundaries, etc,
89
to serve warrants of arrest,
437 SPEAKER ofthe house of assembly, nlar/of, 874
subpoenas
494 SPECIAL ADMINISTRATORS. See Estna
summons in civil cases,
616
of Deceased Persons
588,418
in forcible entry, etc.,
177-8 SPECIAL ELECTIONS. See Electou, 774—Wl
in actions of replevin,
620-1-2 SPECIFIC FUND, all funds not include in
in arrests for oontempt,
606-7
general fund,.
to act as peace officer,
437 to be kept under appropriate heads by
comptroller and treasurer,.... *
to be auctioneer ex-offtcio in certain
cases,
682 STAMPS, penalty for counterfeiting, etc.,.. 663
to summon traverse jury,
647 STATE BONDS. See, Indebtedness ofthe Suit.
grand jury
353-4,448 STATE COMPTROLLER, act concerning
office of,
I!-"
jury of inquest,
483
authorized to prosecute certain officers,...
when to be assignee of insolvent
debtor,
318 absence from state prohibited,
"
Election of, for certain counties, 239, 241-2 bonds required. See official bonds, . 75,97,99,
... 72, 871
certificate
243-4 clerk—salary of,
7!
Fees. See Fees—Fees in Office.
of, open to inspection,
in criminal cases,
512
of. See Public Funds,. . . ... 80-85
to report to governor and legisla
Judgment against, when conclusive against
sureties,
635
ture,
3
to record state dealings, administer
of death, when sheriff may sus
pend execution of,
483
oaths, etc.,
"
to draw warrants on treasury, • • • • 75, 8'
under act respecting fugitives
how warrants cancelled,
from labor, etc.,
232-3
to furnish blank books, etc., to asses
for rescue and esoapes,
717, 658
81
sors and oolleotors,
for refusing to arrest, etc.,
658
to audit salary of governor and officer;
for oppressing or maltreating pri
87J
soner,
655
of

INDEX.

1061

STATE COMPTROLLER, (Continued.)^
STATE HOSPITALS, (Continued.)
supreme court reporter's ac
Insane. See Insane Asylum,
921—925
counts,
185 Marine. See Hospital
938—944
expenses of chief engineer for
STATE LANDS. See Lands—See Property
draughtsmen,
190
of State.
under foreign miners' license laws,
released to town of Martinez,
375-6
218, 222 STATE LIBRARY', rules for, and duties of
to distribute oopies of act for redemp
librarian,
132—134, 872
tion of warrants,
223 where kept and how composed,
132
under passenger act. See Passen
who may take books from
13^
gers, etc.,
227-9 number of volumes to bo taken at one
may inspect books ofcollecting officers, 362
time,
133
penalty on officers refusing,
3G2 contributions of maps, etc., to be placed in, 87 1
may enforce collection from delin
how long books may be retained,
133
quent collectors,
362 Directors, powers and duties of,
871
may obtain council and require attor
Librarian, secretary of state to be, . . . 79, 872
ney general to prosecute,.... 362
his duties,
79, 872
shall take special care of books, pa
to countersign state prison bonds,
and issue warrants,
912
pers, etc.,
132, 872
to be present at opening of bids
to keep register of books issued and
for redemption of bonds,
914
returned,
133
to bo hospital examiner,
927
to sue for injuries and penalties, .... 133
when may bring suits in adjoining
entries of shall be evidence
133
counties,
930
what to cause to be pasted and stamp
to direct prosecution for violation of
ed on books,
133, 872
revenue laws,
930
shall cause certain documents, etc., to
under revenue act,
686, 702, 704, 706
be bound,
133
on quitting office,
73 Moneys, for support of library, from what
election of, and oath,
240-3-4
sources derived,
134,871-2-3
office, where to be kept, office hours, .... 72—74 Penalties for injuring or not returning
znalfeasanoe or misfeasance in,
83
books,
133
misdemeanor in,
74
on members or officers of legislature, 133
to be collected by librarian,
133
vacancy in, how filled,
73—74, 244-46
348
official seal,
74 STATE PRINTER, office abolished,
salary of,
874 STATE PRINTING. See Printing, . . . 348—352
settlement of county treasurer with,
223 STATE PRISONS, act providing for erection
STATE CONSTITUTION,
40—62
of,
911—914
STATE DEALINGS. See Comptroller,
73 payments to be made to contractor month
STATE DEBT. See Debt of State—Indebtedly,
912
not more than 85 per cent, to be advanced, 912
ness.
present excavations and materials may be
STATE DEBTORS, to bo sued, and account
of kept. See Publh Funds,
used,
913
80-1-2. Seo Comptroller,
73 amount to be paid for present improve
ments,
913
STATE HOSPITALS, act to abolish the pre
913
sent. See Hospitals,
926-7 former contract annulled,
914
act.* repealed by this act,
926 bidders for oontract to give bond,
effect of sentence of imprisonment in, 6C8
debts of, to be paid out of hospital fund, . . 927
surplus funds to be paid into do.,
927 Bonds of State, to be issued by state treas
urer,
912
trustees not to incur debts,
927
when payable and denomination
912
Examiners, board of, of whom composed, . . 927
interest, rate of, payable semi-annual
to ascertain indebtedness of hospit
ly,
912
als,
927
contractors to be paid with,
912
to certify indebtedness to comptroller, 927
S9«
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STATE TREASURER, (Ccmtinvd.)
STATE PRISONS, {Continued.)
to sell land warrants,
Mt
interest tax to bo collected for,
913
to attend sales of state propertr it
Commissioners, board of, of whom to consist, 911
San Francisco,
ft]
to contract for building prison,
911
to endorse comptroller's warrut,.... 3fl
expenses of, how to be paid
911
and keep register of do.,
ill
to make plan for, and size of prison, 912
under act to prevent dealing is cer
to advertise for proposals for erecting, 912
tain securities,
8U
to open proposals, and make award in
to be hospital examiner, duties,
presence of governor,
912
to make contract, not to exceed a cer
to set apart hospital fund
S41
tain amount,
912
to bo state prison commissioner 911
to ascertain monthly progress of build
under common school law,
884-1
ing and certify to treasurer,. . . 912
under acts to fund state debt, 85«—859,
penalty for being interested in con
HMD
tract,
918
under supplementary act, 859-60 UH
to locate prison at San Quintin
authorized to make special deposit, S3
point,
91S
election and term of office
M
to approve bond of bidder,
914
liable to impeachment,
410
Comptroller of State, duties under act,.... 912
County jail deemed to be,
668 office, where to be kept, and office
Lieutenant Governor, to be prison commis
hours,
">*
misdemeanor, malfeasance ornitsioner,
911
feasance in,
Wi ■
Secretary of State, to be prison commission
vacancy in, how filled,
Hf
er,
911
See Vacancies i» Office,.. 144-341
Treasurer of State, to bo commissioner, . . . 911
to issue bonds of state,
912 official seal,
3
W
to form state prison sinking fund, . . . 913 salary,
STATIONERY for legislature,—ttmisrj of
to advertise for redemption of bonds
state to advertise for propossli, W
semi-annually
913-14
to open bids and mako awards,
914 contract to be awarded to lowest bidder,.. J''
secretary to draw warrant for payment,.- !l<
STATE PROPERTY. See Property of State,
767—771 STATUTE OF LIMITATIONS. See LustsSTATE SEALER, secretary of state to be
STEALING RECORDS, how punished, *"
ex officio. See Weights and
Measures
120, 121 STEAM NAVIGATION COMPANIES. (Sn
Corporations,.. 280—286,) SIC—314
STATE TREASURER, act concerning office
how and when formed, ....
3M» B"
of,
75absenoe from state forbidden,
75 general powers,
clerk may be employed by—salary, .... 76, 871 Capital Stock, when to be paid in,
certificate of payment to be filed 31J
commission, oath and bond, 75, 97-9, 243—244
may be increased or diminished, 313
documents to be open to inspection, .... 76, 83
errors in, to be reported to legislature, 83 Certificate to be signed and filed,
copy to be evidence of contents
and pawn, to deliver moneys, eta.,
to successor,
75-0 Directors to manage business, etc.
election and organization of board, 311-13
to receive, disburse, and keep ac
may make by-laws and assessments,.- I"
counts of public money, .... 75, 83
liability of, for
to report to governor and legis
"legally
„,
lature,
76
to rcsido at seat of government,
76 Dividends not to be declared from stock,- «
nor when company insolvent,
may administer oaths,
77
Penalty for false certificates or reports,. •• »
under foreign miners' license law,
219—221 Stockholders personally liable,
ill
as paymaster general,
800-1
to

INDEX.
STREETS AND ALLEYS. See Cities, 104-5-8-9 SUPERVISORS, (Continued.)
of San Francisco,
953-1
to regulate salary of district attorney, 874
of Sacramento,
958, 961
not to allow account of certain offi
SUBSCRIBING WITNESSES. See Will*.
cers,
878
See Estates of Deceased Per
not to contract debt exceeding county
sons
141,379
revenue,
878
to deeds may be subpoenaed
615 SUPREME COURT. SecCourts ofJustice, 738—740
SUBMISSION ofcontroversy. SeeCivilCasts, 588 may grant writs of habeas corpus,
167
to arbitration. See ibid., title arbitra
may admit attorneys and counsellors, .... 205
tion
688—590 hag exclusive power to remove them,
206
SUBORNATION of perjury, how punished, 664 may incorporate colleges,
162-3
SUBP(ENA in criminal cases. See Criminal
may make rules for government of courts
Cases,
442,
of this state,
635
in civil cases. See Civil Cotes, title wit
Appeals to, from district courts, and superior
nesses,
691-2-3
court of San Francisco, . . . 582—584
SUCCESSIONS, taxes on. See Revenue, 678, 679
in criminal cases,
484
SUPERINTENDENT OP PUBLIC IN
In cases of removal of officers,
433
STRUCTION. See Common
appellate jurisdiction of,
... 739
Schools,
889—891 Clerk, official bond of,
97, 99
election of, and term of office,
241
election of, and term of office,
240
certificate, and oath of office. See Oath of
may administer oath of office to officers, 244
office,
243-4
vacancy in office of, how filled,
247
vacanoy in office of. See Vacancies in Office,
fees of,
722
244—247 Jurisdiction. See Courts of Justice, title
salary of,
873
jurisdiction.
SUPERINTENDENT, county. See Common
Reporter, act concerning office of, ... . 184—185
Schools,
884-7-8, 892
appointment and removal of,
184
SUPERINTENDENT of public buildings,
to give bond to publish and deliver
salary,
873-4
reports,
185
SUPERIOR COURT of San Francisco. See
reports by, how to be prepared, ... 184, 185
San Francisco.
to be published in octavo volumes, 185
SUPERVISORS of roads and highways.
state to purchase 150 volumes,. . 185
See Roads and Highways.
when and how reporter to be paid, 185
SUPERVISORS, act orcating board of, 876—879
secretary of state to receive and
Abolished in certain counties,
879, 880
deliver,
185
justices and judges to transmit to
powers, books, etc., transferred to
court of sessions,
880
successors,
185
volumes of, to be presumptive
Act not to apply to certain counties,
879
Compensation of board,
878
evidence,
185
239, 738
limited in San Francisco,
881 Justices, three to be elected,
pay and milcago,
881
election of, term of office
240, 738
County Clerk to be clerk of,
878
salary of judges,
873
tath of office to
duties and compensation,
876-7
Court of sessions, when powers to cease, . . 878
244
may grant writ of habeas corpus at any
Flection and term of office,
876
Meeting, time of, etc.,
876
time,
167
vacancy in office of, how filled, 246, 738-9
Powers and duties,
877-8
may hear and determine on appeal,
as board of equalization,
696
writs of mandate, review, and
as board of canvassers,
877
quo warranto,
739
to cause state and county taxes to be
levied,
878
liable to impeachment,
430
to ascertain county debt,
878 SURETIES on official bond. See Official
Bonds,
100, 772-3
to constitute board of apppeals,
878
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SURVEYOR GENERAL, (Continued.)
SURETIES, (Continued.)
of executors and administrators. See Es
Surveys by, of boundary lines of state,
tates of Deceased Persons, . . 386-7
counties, cities and towns, 189, 190
in criminal cases. See Criminal Cases, ti
Vacancy iu office of, how supplied,
tles bail,—recognizance of wit
192, 2*4—2«
SUTTER, boundaries, etc
633
nesses—security to keep tho
TAVERN KEEPERS, to be licensed
67«
peace.
in oivil cases. See Civil Cases, titles ap
TAXES. See Cities, 104, 107—Tvicns, 116,
peals, arrest, attachment, injunc
117. See Revenue.
tion, justices' court, personalpropstate and county, how levied in San Fran
erty, claims for.
cisco county. See San Francisco
SURVEYS of vessels, cargoes, etc. See
County,
236
Port Wardens,
216 bridges and toll houses, taxed as real
under act to dispose of lands granted to
estate, .
307
CSS-4-5
this state,
869-70 TAX LIST. See Revenue,
of boundaries of state, counties, cities
of persons taxed for roads. See Reads and
and towns
189-90
Highioays,
253
of land released to town of Martinez, 376 TEACHERS of common schools. See CcmSURVEYOR GENERAL, act concerning the
mon ' Schools,
393
office of,
189—192 TEARING DOWN proclamations, how pun
where to keep office and office hours,
189
ished
6C3
not to leave the state without permission, 189 TELEGRAPH COMPANIES. (See Corpora
to be commissioned, take oath and give
tions, 280—286,)
300—303
bond,
189 certificate to be signed by persons forming, 301
See Oathofoffice, 243-4. See Official Bonds, 97,99
contents and effect—to be evidence, . . 301
may require county surveyors to assist in
damages, appointment of commissioner*
surveys,
132,190
to assess,
301-1
company to pay assessment and
compensation to county surveyors, . . . 190
to obtain quarterly reports, etc., from
eost,
301
county assessors and surveyors,
duty in transmitting despatches,
301
132, 191 penalty on persons injuring property of, . . 391
and transmit to governor with an
power to organize, hold property, etc., . . . 301
to construct lines along highways, etc , 301
nual report,
192
to deliver books, maps, instruments, etc.,
to increase company and capital, .... 301
to successor,
190 TELEGRAPH LINES, act relating to, 359—361
act not to prevent line between Atlantic
to deliver annual estimate of expenses to
comptroller,
192
and Pacific,
361
how may be altered or repealed,
360
to certify articles of association of toll
bridgo companies,
305 Certain Persons may construct between
San Francisco and Marysville, 359
may require report of pres. and sec. of do., 307
to have right of way, but not to ob
to certify neglect of pres. and Bee. oT do.
to attorney general,
308
struct lands, streets, etc.,
35*
Chief Engineer and commissioner of internal
when to put lines in operation
360
improvements, to be,
190
order of transmitting despatches,
360
may employ draughtsman,
190
to whom may give preference,
360
expenditures how verified and paid, . . 190
after three years to pay state treasurer
Election of, and term of office,
240
three percent.,
360
Map of the state, to be made by,
190 Other lines not to run within half a mile,
what to be marked on map,
190
except, etc
369
nor do business between San Francisco
Report by, to be made annually to Gover
and Marysville,
360
nor
191
branch or side lines may be construct
what report to contain,
191
Salary of,
873
ed,
360
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TOWNS, (Continued.)
TOWNS, (Continued.)
ehall judge of the election of members, 115
failing to pay over finci, how proceedshall determine contested elections of
cd against
Uj
town officers,
11
duties and compensation, how tied,.. 118
may expel disorderly member or other
city marshal to act as collector,
116
qualification of candidates
HI
person,
115
vacancies in office, how filled,
IK
their proceedings shall be public,
115
to take oath, and certain to gire bond, 11'
may make by-laws and ordinances—
effect of failing to qualU.tr or gin
specification of powers, 115,116,119
may impose fines for breach of ordi
bond,
11?
nances,
116 Ordinances, for what purposes board oftrus
tees to make,
lis, 11!
may establish such offices as they
fines for breach of, how imposed ud
deem necessary,
116
collected,
Ill
shall prescribe duties and pay of town
and by-laws, to be published
118
officers,
110
Taxes, how levied, assessed and collected, HI
shall appoint three judges to conduct
payment of, how enforced,
11"
elections,
116
moneys arising from, how appropriated, 11!
shall order elections to fill vacancies, 116
TRAVELLING MERCHANTS to be li
to prescribe penalties in bonds of
censed
Ill
officers,
117
TREASON, definition of and punishment,.. HI
to approve bonds, and may require ad
W
ditional,
117 misprision of, how punished,
HI
how office of trustee vacated,
118 petit treason punishable as murder,
to appropriate taxes, fines, penalties,
evidence in,
^9
fl
and forfeitures,
119 TREASURY, how money drawn from,
TREASURER. See State Treasurer.
president, may convene meeting at any
time,
115 TREASURER—county. See CountyTrtarva.
duties under revenue act
701—.07
to publish semi-annual statement
under act, concerning auctioneers, "10, W
of receipts, eto.,
117
to prevent dealing in certain se
penalty for neglecting, how ap
propriated,
117
curities,
in respect to license taxes, 672, 68!,SI
ehall cause by-laws, etc., to be pub
relative to consigned goods, 683—W
lished and enforced,
118
relative to collection of poll
term of office:—president pro tern., 118
taxes,
685-SbJ
Visincorporation of, by county court,
118
under act concerning militia,... B»
effect of disincorporation,
118
to keep account of moneys paid bj
disposition of annual revenue,
119
trusteesfor dissolved corporation, how ap
county clerk,
'*'""
to report to and be under superrision
pointed
118
of board of supervisors
to take oath before justice of the
to endorse warrants for school money, 8s3
peace,
118
compensation under school act,
W
duties and compensation, .. . 118, 119
to pay over moneys received from oc
to prosecute and defend suits, and
cupants of public lands,
8,1
may sell property,
118-19
from whom to receive warrant, etc., for
to deliver all books, reoords, etc.,
lit
county tax or dues,
to county court,
119
to redeem such warrants in order reFines, penalties, etc., how imposed and ap
propriated,
116, 119
gistercd
Incorporation, petition for, and proceedings, 114 TREATY with Mexico,
8-33
when governor may incorporate,
114 articles referred to in,
TRESPASS
on
real
estate.
See
Ciiil
Casts,
other acts of incorporation repealed, 118
title real property,
5^
Officers of the incorporation, how chosen,
etc.,
115-16-17 by animals—penalty,
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TRIALS In civil and criminal cases. See re
TURNPIKE OR PLANK ROADS, (Continued.)
Commissioners of damages, county court to
spective titles.
of challenge of grand jury,
417
appoint,
295
of trial jury,
464-7
shall have power to administer oaths,
TRIAL JURY. See Jury.
eta.,
296
TRINITY county, boundaries, etc.,
837
to make report to court,
295
TRUSTS, concerning land to be created or ex
when to be appointed by court of ses
tinguished in writing,
200
sions,
296
Company, nine or more persons may organexcept by implication or operation
of law,
200
lie,
291
to make declaration of intention, etc., 291
grants or assignment of, in land, goods,
to give notice of meeting for organi
etc., must be in writing, etc., 202
zation,
291
for use of persons making, void,
200
unless organized in given time to be
TRUSTEES, of railroad and other stock, lia
dissolved,
293
bilities and duties. Soo Rail
to filo notices, certificates, surveys,
road Companies,
264-5,276-7
eta. in recorder's office,
294
to take charge of property, etc., of dis
corporate powers of,
294-5-6-8
solved corporation,
283, 284
of disincorporated towns. See Towns, 118,119 Contracts to be made in accordance with by
laws,
296
of dissolved corporations,
283
Corporation liable for neglect to keep record, 298
board of, for insane asylum. See Insane
Asylum.
penalty for injury to property of, ... . 300
Damages by construction of road, how as
for marine hospital. See Hotpital.
sessed,
295, 296
of wife's separata property. See Husband
and Wife,
813 Debts, members responsible for until final
TRUSTEE PROCESS. See Civil Cases, titles
organization,
292
293
attachment—examination, .... 564-5 Directors' meetings and notices,
TUOLUMNE COUNTY, office of county
Dissolution, directors at tho time of to be
clork and reoorder to be se
trustees,
299
parata,
846
power and authority of trustees, .... 299
boundaries, eta.,
832
proceedings preliminary to,
299
TURNPIKE or PLANK ROADS, act relating
county judge may declare,
299
election of temporary officers — term
to,
291—300
of service,
292
Board of directors, notice of meeting for
choice of,
292 Executors, etc., and other agents, not liable
as stockholders,
297
shall exercise corporate powers, pro
estate in their hands liable,
297
vided, etc.,
296-7
Lien, mechanics', not affected by transfer of
president and secretary ex officio
stock,
294
members,
293
295
By-laws, notice of meeting for enacting, 292 Location of road,
copy to be filed in each county,
296 Mortgages of property when may be made, 297
majority of votes required for enact
Notices of meetings, how made,
291-2-3
ment,
297 Organization permanent, meeting for, and
Capital stock, amount of, etc.,
292
• proceedings,
292-3
notice to be given when amount sub
stockholders to complete,
292
whon must be completed,
293
scribed,
292
proceedings to increase or diminish, . . 298 Officers, qualification, mode of election,
certificate of to be filed,
298
and torm of ofiioe,
292
effect of failure to elect,
293
when must be fully subscribed, and
tan per cent, paid in,
293 Penalties for default in paying assessment, 295
for neglect of duty by clerk, or corpo
stock deemed personal estate,
294
ration
298
Clerk of company neglecting duty—pen
for detaining travellers by toll-gatherer, 299
alty,
298
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TURNPIKE OR PLANK ROADS, {Continued.) VACANCIES IN OFFICE, (Continued.)
for injury to property of corporation, S00
duties of governor derolre on lieuten
for avoiding payment of toll,
300
ant governor,
ttt
Recorder, county, to certify1 organization, . . 291
of lieutenant governor on pres. of
Records to be kept by company,
297
the senate,
lit
to be open for inspection,
297
election of president of the senite,
neglecting to keep open, penalty, .... 298
pro tern.,
246
repeal of chapter 4, of "act concern
governor to fill vacancies during re
ing corporations," passed April
cess of legislature,
!U
22, 1850
300
to report appointments to legisla
Roads, etc., affected by this act may be reture,
IK
surveyed,
296
when to grant commission or or
der special election,
US
Sale of forfeited shares, how made,
295
San Francisco, city of, exempt from this
of supreme, district or count? judge
or superintendent of public in
act,
300
Stockholders liable for proportion of
struction
of members of the legislature
Jit
debts,
297
of attorney general, surveyor general,
may pledge stocks, etc.,
293
Subscription, payment of, may be enforced, 294
treasurer, comptroller,
516
Survey of route to be made—when to be
of clerk of supremo court,
246-"
of district attorney, county clerk and
filed,
292-3-4
other county officers,
M"
Tolls and toll-gates regulated by company, 296
ofjustice of the peace or constable, 141, "si
toll-gatherer may detain travellers till
about to occur by expiration of tern, "(
toll paid,
299
Term of office of persons chosen to fill,.. 21"
rates of, to be posted at each gate, ... !
VACCINE MATTER, act to obtain, pre
UNITED STATES, when comptroller may
sue,
82
serve and distribute,
»
Constitution, and amendments,
6—22 Agent to be appointed,
'*
oath and duties of,
3Jt-'
UNCLAIMED PROPERTY, stolen or em
bezzled, may be sold,
501
compensation of,
VERDICT in general. See Cml Cases, title
VACANCIES IN OFFICE. See Slate Comp
troller, 73, 74, State Treasurer, 76
verdict,
Sec County Treasurer, 111—County Survey
when may be vacated ,
in criminal cases. Sec Criminal Cases, ti
ors, 130—Surveyor General, 192
ll* verdict,
475-4-7, »S
—Sheriff, 196—Coroner,
198
VESSELS, steamers and boats, actions
by death, resignation or otherwise, ohap. 69,
against. See Civil Cans, tills
art. vi,
244-5
when offices become vacant,
244
actions,
676—53)
to whom resignations to bo tendered, 245 how word vessels construed under Passen
in case of resignations to governor, he
ger Act,
81
lien upon. Sec/n« andpenalties underdo., 19
shall appoint or issue writ of
election,
245 VIEW, jury may have of place where offence
county clerks to certify vacancies to
committed, etc.
governor,
245 VOLUNTEER and independent companies.
and transmit copies of judgments
See MOiha,
U^54
and conviotions,
245 WAGON ROAD COMPANIES, act to pro
vide for incorporation of, . . . iW
presiding officer to notify governor of
See Corporatioru,
280—K«
a vacancy In either house of
legislature,
245 amount of stook and duration of companj, 2''
W
by removal—governor to fill. See Office, 215 application for, to whom to be made,
on impeachment, how filled,
245 commissioners to lay out road,
^'
dirootors—books of, where kept—rates of
Supplying vacancies in office, chap. 69, art.
Tii,
2*5—247
toll,
»

INDEX.

10«9

WAGON ROAD COMPANIES, (Continued.)
WATER CRAFT, (Continued.)
to complete road within two years,
273
to be made by two householders,
125
not to erect gates, nor take tolls over exist
to be recorded by justice of the peace
ing highways,
273
and county recorder,
125
revenue of roads and appropriation,
273 Estray books to be kept by justices, county
WARRANTS FOR MONEY. See Comp
clerks and recorders,
125-8
troller, 73, Public Fundi,
82
descriptions of property, and appraise
See State and County Treasurers.
ments to be entered in,
125-7
how cancelled,
83
may be searched by any person,
129
by county auditor, to be redeemed by coun
.f>e» of justice of the peace,
129
ty treasurer,
112
of county recorder,
1 29
to bear ten per cent, interest when not
of sheriff, on sales,
129
redeemed,
112
of constable, for Berving warrant, .... 129
to cease to bear interest after notice
of clerk of county court,
129
published,
112
not provided for by this act,
129
on county treasury, in what order to be
Finder to make affidavit before justice of
paid,
112
the peace, ...
125-7
received in payment of county tax, . . 113
to post advertisements, when value
where deposited when redeemed,
113
less than $100,
125-7
comptroller's warrants, redemption of. See
when property shall vest in,
125-7
Comptroller's Warrants, . . . 222, 223
when to deliver up craft to be sold, 125-6
for school lands, to be paid into school
when to make restitution to owner, 127-8
fund,
884
not liable for unavoidable accidents
for sale of state lands. See Lands,
to,
128
868-9, 871
penalty on, for appropriating found
for war debt, how drawn,
330
property,
128
WARRANTS to take persons illegally de
for not complying with requi
tained. See Habeas Corpus, . . 171-2
sitions,
128
issued by coroners after inquest. See Coro
any person may sue for,
129
ners,
197 Oumrr when entitled to proceeds after sale,
for arrest of fugitives from labor, and
126,128
slaves, by whom granted, 231, 23'.!
when to have restitution,
127, 128
Proceedings, when of the value of $100, ■ . . 125
of attachment or commitment for con
when appraised less than $100,
125
tempt,
605-6
in criminal cases. See Criminal Cases,
when appraised more than $100,
125
when of less value than $10,
127
title warrants.
Sale* by sheriff, at auction,
126
WAREHOUSE KEEPERS may sell stored
goods after certain period, 208, 209
sheriff to give fifteen days' notice, .. . 126
duties, etc., in such cases. See Goods on
proceeds of, how disposed of, 126, 127, 128
Storage,
208—210 WATER LOTS, of Ban Francisco. See Pro
perty of State,
764
WASTE, actions for. See Civil Cases, title
real property,
566-7 WEIGHTS AND MEASURES, act to estab
lish standard of,
119—121
WATER COMPANIES, act to provide for
amendatory act,
248-9
incorporation of,
898
See Corporations,
280—286 to be compared with standards and marked,
120,249
may purchase and occupy lands and waters, 898-9
lands for use of, how obtained,
899 to bo certified by county sealer at least
once a year,
249
must obtain a city ordinance and make
249, 665
contract,
899 penalty for using illegal,
purchaser of articles sold by illegal, may
WATER CRAFT found adrift, act concern
sue,
121
ing,
124—129
Contracts, to bo executed by hereafter,
Apprainment, warrant for, how issued and
bow construed,
120
served,
125
90
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WILLS, (Continued.)
WEIGHTS AND MEASURES, (Continued.)
Executors. See Estates of Deceased Poms,
County Sealers to procure a complete stand
See Executon,
ard,
249
to certify weights and measures,
219 Foreign Wills, when allowed and recorded,
in this state
S'S-380
clerks of county courts to be,
121
Grains to be sold by the bushel,
120 Legacies and Gifts, to subscribing *itneses—when void,
HI
woight, when no special agreement, . . 120
Legatees. See Legatees.
Hundred weight and ton, number of pounds
U5
to,
120 Marriage, effect, on will of testator,
«
"
« of testatrix, Ui
Measures, heaped and stricken,
119, 120
Married women, may make, alter or reroke
Original standards to be kept in state seal
will,
1U
er's office,
120
requisites to validity of such will, ett, HO
when and for what purposo to be used, 120
Mortgage shall remain a charge on devise
Standards to conform to that established by
congress,
119—249
and legacies,
1"
to be procured by county sealers,
219 Nuncupative wills, requisites to validitjof, HI
proviso as to soldiers and marintis,. HI
to be certified by weigher, etc., of U. S.
must be proved within six months,.i. HI
custom house,
249
must be reduced to writing witiia
- to be sealed, and copy transmitted to
thirty days
I*1
secretary of state,
249
probate of,
Ml
State Sealer to procure and keep stand
Ml
ards,
120 Revocation of, how effected,
may be implied by law,
Ml
secretary of state to bo ex officio,
121
of subsequent will, does not rerin
WEIRS, act to prohibit erection of. See Sal
antecedent,
Ml
mon,
325-6
when marriage effects,
Ml
WHARVES, right of state to regulate,
767
HI
not effected by mortgage,
WIDOW. See Estates of Deceased Persons,
title widow,
393—395 Wills made, etc., out of this state. See
ante, Foreign Wills.
WIFE. See Married Women—Husband and
Witnesses, two or more required,
Ml
Wife.
effect of subsequent incompetency,.- HI
WILLS, act concerning,
140—144
when devises, gifts, etc., to, not void,. HI
See Estates of Deceased Persons.
creditors may be competent,
Ml
who may dispose of property by will,
140
share of, as devisee, when will not es
to bo filed and recorded,
379
tablished,
Ml
must be in writing—how signed and attest
ed,
,
140-1 WITNESSES, in forcible entry and detainer,
ITS M
when after acquired property passes by, 143-4
term " will " includes all codicils,
144 subpoenaed by coroner. See Comer,..- W
before legislative committees, perjury of, V
certificate of proof of, to be filed and rooorded,
379 who may be. See Civil Cases, title mttiasa,
Bond, etc., by testator, to convey devised
property,
142 attendance of, rights and duties. See ibt.,
5S1-5M
not deemed revocation of devise, 142
remedies on for specifio performance, . 142 in criminal cases. Sec Criminal Cam, titles
commission—recognizance-HB>
Children, born aftor making of will,
143
poena—testimony—witnesses.
or issue of children unprovided for by
blacks, mulattocs and indiansnoteonwill,
143
petent for or against whites,.- 0!
share of child after born, or omitted
affirmations of witnesses, sufficient,.- ■ W
in the will, how paid,
143
Devise, to subscribing witness, when void, 141 perjury and bribery, punishment therefor, KM
JH 551
of land, how construed,
143 fees of. See Fees in Office,
in contested elections, how summoned, etc,
Devisee, in case of death, estate goes to li
neal descendants,
143
fees,
"**
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jWRECKS AND WRECKED PROPERTY,
"WITNESSES, (Continued.)
(Continued.)
fugitive? from labor and slaves, not com
until paid, property to be detained, . . 136
petent,
232
fines imposed on. See Fines, Penalties, etc.
not to exceed half valuo of property
Subscribing Witnesses to wills. See Wills,
saved,
136
141—Estates of Deceased Per
except by order of county judge, . 136
appraisers may be appointed to adjust, 136
sons,
379
WRECKS AND WRECKED PROPERTY,
powers, duties, and foes,
137
136
act concerning,
134—139 Sheriff, to aid stranded vessels,
in no case deemed to belong to the state, 134
may employ assistance,
136
entitled to salvage,
136
owner, consignee or person having charge
to publish notice of property coming
may recover,
134
into his possession,
138
perishable property to be sold,
134
form of notice, and expense, how
for, to be proved before county
charged,
138
judge,
135
certain acts of, deemed misdemean
i to be sold at public auction,
137
Claimant to pay reasonable salvage and
ors,
138
expense,
134, 13S
to present offences coming to his know
ledge, to grand jury,
139
to deliver bond ofindemnity to county
judge,
135 WRITS of county, district, probate courts,
and court of sessions, to be issued
bond of, to be filed, and how en
by county clerk,
193
forced,
135
suit by, when claim rejected,
135
of attachment. Seo Civil Cases, titles
to pay costs of defendant in,
135
attachment — Justices' Courts.
of review and mandate. See ('n il
Offenders to be presented to grand jury—by
Cases,
601—604
whom,
139
Penalties, on officers for misdemeanors,
138
of Habeas Corpus. See Habeas Cor
for unlawfully taking or keeping
pus,
167—171
wrecked property,
138
of election, when to be issued,
245
for obliterating marks,
138
quo warranto, in complaints against
for destroying any evidence of owner
election of corporation officers,. 283
ship,
139
district judges may hear and deter
Sales, of perishable property at auction, . . 134
mine at chambers,
742
oounty judges
ditto,
745
when property unclaimed, or salvage
sup. judges may determine on ap
unpaid,
137
peal
749
proceeds to be paid according to order
of judge,
137
service of, by sheriffs. Seo Sheriffs.
when to bo paid into state trea
By constable. See Constables.
sury,
137
See Service.
publio notice of, to bo given,
137 WRITING. See Inspection. Instruments in
Salvage, claims for, to be presented in
Writing.
writing,
135 YUBA, boundaries, etc.,
833
who entitled to,
136 YOLO, boundaries, etc.,
836
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