This is a reproduction of a library book that was digitized
by Google as part of an ongoing effort to preserve the
information in books and make it universally accessible.

http://books.google.com

<

-COMMENTARIES

ON THI

LAWS

OF

ENGLAND

IN FOUR BOOKS.

BY
Sir WILLIAM BLA&KSTONE, Knt.
O.VE 07 TUS JU9TICK8 OF toWJlAJESTTrs COURT OF COMMON PLUft

WITH
50TES SELECTED FROM THE EDITIONS OF ARCHBOLD, CHRISTIAN, COLERIDGE, CHITTY, STEWARD
KERR, AND OTHERS,
BARRON FIELD'S ANALYSIS,
AND
^drtittonal %a\t%, and a %\U of th* gtutaor,

GEORGE SHARSWOOD,
CHIEF JUSTICE OF THK SVPRKMK COURT OK PENNSYLVANIA.

IN TWO VOLUMES.
VOL. II.—BOOKS III. & IY.

PHILADELPHIA :
J. B. LIPPINCOTT COMPANY.
190S

Entered according to Act of Congress, in the year 1859, by
CHILDS & PETERSON;
the Clerk's Office of the District Court of the United States for the Eastern District of
Pennsylvania.

CONTENTS OF THE ANALYSIS OF

PRIVATE WRONGS
fir which the laws of England have provided redress,
II. By the mere act of the parties
II. By the mere operation of law
III. By both together, or suit in courts; wherein
f 1. Of court* ; and therein of
T 1. Their nature and incidents
1 2. Their several distinctions ; viz.
' 1. Of public or general jurisdiction ; as,
C 1. The courts of common law and equity
2. Ecclesiastical courts,
Courts military,
14. Courts maritime
^2. Of private or special jurisdiction
Of the cognizance of wrongs, in the courts—
{ 1. Ecclesiastical,
2 Military,
1 8. Maritime
1 4 Of common law ; wherein
f 1. Of the respective remedies, for injuries affecting
(" 1. The rights of private persona
r 1. Absolute,
l 2. Relative
2. The rights of property
" 1. Personal,
fl. In possession ; by
J f 1. Dispossession,
I \ 2. Damage,
I 2. In action; by breach of contracts...
2. Real ; by
' 1. Ouster, or dispossession of
fl. Freeholds
\2. Chattels real
Trespass
Nuisance
Waste
Subtraction
Disturbance
v8. The rights of the crown
Of the pursuit of remedies,
1. By action at common law; wherein of
' 1. Original
2. Process
3. Pleading
4. Demurrer and issue
6. Trial : by
1. Record,
2. Inspection.
8. Witnesses,
4. Certificate,
5. Wager of battel,
6. Wager of law
7. Jury
6. Judgment.,
7. Appeal
8. Execution
2. By proceedings in the courts of equity

BOOK III.

..Chattee i
II.
Ill
IV
V
VI

VII

VIII

IX
X.
XI.
XII
XIII.
XIV.
XV.
XVI.
XVII
XVIII
XIX
XX
XXI

XXII
XXIII
XXIV.
XXV.
XXVI.
XXVII
til

ANALYSIS OF BOOK III.

ANALYSIS.

BOOK III.—OF PRIVATE WRONGS.
CHAPTER L
Uf THE REDRESS OT PRIVATE WrONQB BT
the here Act of the PARTiE9....Page 2 to 16
1. Wrongs are the privation of right; and
are, L Private. II. Public
2
2. Private wrongs, or civil injuries, are an
infringement, or privation, of the civil
rights of individuals, considered as indi
viduals
2
8. The redress of civil injuries is one prin
cipal object of the laws of England
8
4. This redress is effected, I. By the mere act
of the parties. II. By the mere operation
of law. III. By both together, or suit in
courts
8
5. Redress by the mere act of the parties
is that which ariseB, I. From the sole act
of the party injured. II. From the joint
act of all the parties
8
6. Of the first sort are, I. Defence of one's
self, or relations. II. Recaption of goods.
III. Entry on lands and tenements. IV.
Abatement of nuisances. V. Distress—
for rent, for suit or service, for amerce
ments, for damage, or for divers statu
table penalties,—made ofsuch things only
as are legally distrainable ; and taken
and disposed of according to the due
course of law. VI. Seizing of heriots, &C..3-16
J. Of the second sort are, I. Accord. II.
Arbitration
15-16
CHAPTER II.
Or Redress bt tbe here Operation or
Law
18 to 21
1 Redress, effected by the mere operation
it law, is, I. In case of retainer ; where a
jreditor is executor or administrator, and
is thereupon allowed to retain his own
debt. II. In the case of remitter; where
one who has a good title to lands, &c.
comes into possession by a bad one, and
is thereupon remitted to his ancient good
title, which protects his ill-acquired pos
session
18-21
CHAPTER III.
Or Courts in general
22 to 25
1 Redress that is effected by the act both
of law and of the parties is by suit or
action in the courts of justice
22
1 Herein may be considered, I. The courts
themselves. II. The cognizance of wrongs,
or injuries, therein. And of courts, I.
Their nature and incidents. II. Their
several species
23
I A court is a place wherein justice is ju
dicially administered, by officers dele
gated by the crown: being a court cither
»f record, or not of record
23-21

4. Incident to all courts are, a plaintiff, as
fendant, and judge : and with us, there
are also usually attorneys, and advocates
or counsel, viz., either barristers, or Ser
jeants at law
Page 26
CHAPTER IV.
Or the Public Courts or Cohhon Law
and Equity
80 to 60
1. Courts of justice, with regard to their
several species, are, I. Of a public
or general jurisdiction throughout the
realm. II. Of a private or special juris
diction
80
2. Public courts of justice are, I. The courts
of common law and equity. II. The ec
clesiastical courts. III. The military
courts. IV. The maritime courts
30
8. The general and public courts of com
mon law and equity are, I. The court of
piepoudre. II. The court-baron. III.
The hundred court. IV. The county
court. V. The court of Common Pleas.
VI. The oourt of King's Bench. VII.
The court of Exchequer. VIII. The
court of Chaucery. (Which two last are
courts of equity as well as law.) IX.
Tbe courts of Exchequer-Chamber. X.
The house of Peers. To which may be
added, as auxiliaries, XI. The courts of
Assize and Nisi Print
8i» Hi
CHAPTER V.
Or Courts Ecclesiastical, Military, and
Maritime
6,-ftP
1. Ecclesiastical courts, (which were sepa
rated from the temporal by William the
Conqueror,) or courts Christian, are, I.
The court of the Archdeacon. II The
court of the Bishop's Consistory. III. The
court of Arches. IV. The court of Pecu
liars. V. The Prerogative Court. VI.
The court of Delegates. VII. The o <urt
of Review
62-6h
2. The only permanent military court is
that of chivalry ; the courts-martial an
nually established by act of parliament
being only temporary
68
8. Maritime courtB are, I. The oourt of Ad
miralty and Vice-Admiralty. II. The
court of Delegates. III. The lords of the
Privy Council, and others authorized by
the king's commission, for appeals in
prize-causes
68
CHAPTER VI.
Or Courts or a Special Jurisdiction... 71 u 86
1. Courts of a special or private jurisdic
tion are, I. The forest courts; including
the courts of attachments, regard, swein-
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mote, and justice-neat. II. The court
8. Civil injuries cognizable in the courts
maritime are injuries in their nature
tf Commissioners of Sewers. III. The
of common-law cognizance, but arising
court of policies of assurance. IV. The
wholly upon the sea, and not within the
court of the Marshalsea and the Palace
precincts of any county. The proceed
Court. V. The courts of the principality
ings are herein also much conformed to
jf Wales. VI. The court of the duchythe civil law
Page 106-10*
chamber of Lancaster. VII. The courts
9. All other injuries are cognizable only
of the counties palatine, and other royal
franchises. VIII. The stannary courts.
in the courts of common law : of which
IX. The courts of London, and other
in the remainder of this book
109-114
corporations :—to which may be referred
10. Two of them are, however, cog
nizable by these, and other, inferior
the courts of requests, or courts of con
science ; and the modern regulations
oourts; viz. I. Refusal, or neglect, of
of certain courts-baron and county
justice. Remedies: by writ of proce
courts. X. The courts of the two Unidendo, or mandamus. II. Encroachment
"rrities
Page 71-85
of jurisdiction. Remedy : by writ of
prohibition
109-11'
CHAPTER VII.
CHAPTER VIII.
Or the Cognizance op Private Wbonos....
86 to 114 Of Wbonos, and their. Remedies, respect
1. AU private wrongs or civil injuries are
ing the Rights or Persons
115 to 14*
cognizable either in the courts ecclesias
1. In treating of the cognizance of injuries
common
tical, military,
law
maritime, or those of 86 by the courts of common law, may be
considered, I. The injuries themselves,
!. Injuries cognizable in the ecclesiastical
and their respective remedies. II. The
coirts are, I. Pecuniary. II. Matrimo
pursuits of those remedies in the several
nial. IIL Testamentary
87-88 courts
116
t Pecuniary injuries, here cognizable, are,
2. Injuries between subject and subject,
I. Subtraction of tithes. For which the
cognizable by the courts of common
remedy is by suit to compel their pay
law, are in general remedied by putting
ment, or an equivalent; and also their
the party injured into possession of
double Talue. II. Non-payment of ec
that right whereof he is unjustly de
clesiastical dues. Remedy : by Buit for
prived
llfi
payment. III. Spoliation. Remedy : by
8. This is effected, I. By delivery of the
suit for restitution. IV. Dilapidations.
thing detained to the rightful owner.
Remedy : By suit for damages. V. Non
II. Where that remedy is either im
repair of the church, &o. ; and non-pay
possible or inadequate, by giving the
ment of church-rates. Remedy : by suit
party injured a satisfaction in da
:o compel them
88-92 mages
IIS
4. Matrimonial injuries are, I. Jactitation
4. The instruments by which these reme
of marriage. Remedy : by suit for per
dies may be obtained are suits or ac
petual silence. II. Subtraction of con
tions; which are defined to be the legal
jugal rights. Remedy: by suit for restidemand of one's right: and these are,
•ation. 111. Inability for the marriage
I. Personal. II. Real. III. Mixed... 11 6-1 18
state. Remedy: by suit for divorce.
6. Injuries (whereof some are with, others
IV. Refusal of decent maintenance to
without, force) are, I. Injuries to the
the wife. Remedy : by suit for ali
rights of persons. II. Injuries to the
mony
92-95
rights of property. And the former are,
6. Testamentary injuries are, I. Disputing
I. Injuries to the absolute, II. Injuries
the validity of wills. Remedy : by suit
to the relative, rights of persons
118—11W
to establish them. II. Obstructing of
6. The absolute rights of individuals are,
administrations. Remedy : by suit for
I. Personal security. II. Personal liber
the granting them. III. Subtraction of
ty. III. Private property. (See Book I.
legacies. Remedy : by suit for the pay
Ch. I.) To which the injuries must be
ment
95-98 correspondent
Ill
t The course of proceedings herein is
7. Injuries to personal security are, I.
much conformed to the civil and canon
Against a man's life. II. Against his
law: but their only compulsive pro
limbs. III. Against 'lis body. IV.
cess is that of excommunication ; which
Against his health. V. Against his re
is enforced by the temporal writ of
putation.—The
the next book first must be referred to 119
njni/Karit or dt excommunicato capien
do...
98-103 8. Injuries to the limbs and body are.
7 Civil injuries, cognizable in tho court
I. Threats. II. Assault. III. Battery
military, or court of chivalry, are, I.
IV. Wounding. V Mayhem. Remedy,
Injuries in point of honour. Remedy:
by action of trespass vi et armu, for
by suit for honourable amends. II.
damages
120
Encroachments in coat -armour, &c.
9. Injuries to health, by any unwhole
Remedy : by suit to remove them.
some practices, are remedied by a spe
The proceedings are in a summary
cial action of trespass on the case, for
damages
122
,
103-106
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10 Iiiju-ies to reputation are, I. Slander
ous and malicious words. Remedy : by
action on the case, for damages. II.
Libels. Remedy : the same. III. Mali
cious prosecutions. Remedy : by action
of conspiracy, or on the case, for da
mages
Page 123
11. Tile sole injury to personal liberty
is false imprisonment. Remedies : I.
By writ of, 1st, mainprise ; 2dly, odio et
alia; 3dly, homme replegiando; 4thly,
habeas corpus ; to remoTe the wrong.
II. By action of trespass; to recover
damages
127-188
1 2. For injuries to private property, see the
next chapter.
18. Injuries to relative rights affect, I.
Husbands. II. Parents. III. Guardians.
IV. Masters
188
14. Injuries to a husband are, I. Abduc
tion, or taking away his wife. Remedy :
by action of trespass de uxore rapta et
abducta, to recover possession of his
wife, and damages. II. Criminal con
versation with her. Remedy : by ac
tion on the case, for damages. III.
Beating her. Remedy: by action on
the case, per quod consortium amisit, for
damages
189
15. The only injury to a parent or guar
dian, is the abduction of their children,
or wards. Remedy : by action of tres
pass, de filiis, vel custodies, raptis vel abduclis ; to recover possession of them, and
damages
140-141
16. Injuries to a master are, I. Retain
ing his servants. Remedy : by action
on the case, for damages. II. Beat
ing them. Remedy : by action on the
case, per quod tervitium amisit; for da
mages
142-148

damages; by action on the case, fcr tro
ver and conversion
Page 151
7. For damage to personal property, while
in the owner's possession, the remedy
is in damages, by action of trespass
vi et armis, in case the act be imme
diately injurious, or by action of trespass
on the case, to redress consequential
damage
16t
8. Injuries to personal property, in action,
arise
II. Implied
by breach of contracts, I. Express. 1M
9. Breaches of express contracts are, I.
By non-payment of debts. Remedy :
1st, specific payment; recoverable by
aotion of debt; 2dly, damages for non
payment ; recoverable by action on the
case. II. By non-performance of cove
nants. Remedy : by action of covenant,
1st, to recover damages, in covenants
personal ; 2dly, to compel performance
in covenants real. III. By non-perform
ance of promises, or assumpsits. Re
medy : by action on the case, for da
mages
154-158
10. Implied contracts are Buch as arise,
I. From the nature and constitution of
government. II. From reason and the
construction of law
159-162
11. Breaches of contracts implied in the
nature of government are by the non
payment of money which the laws have
directed to be paid. Remedy : by action
of debt, (which, in such cases, is fre
quently a popular, frequently a qui tarn
action, ) to compel the specific payment ;
or sometimes by action on the case, for
damages
169-162
12. Breaches of contracts implied in reason
and construction of law are by the non
sits
performance
: for whichof the
legalremedy
presumptive
is in damages
assump ;

by an action on the case, on the implied
assumpsits. I. Of a quantum meruit. II
Of a quantum valebat. III. Of money ex
pended for another. IV. Of receiving
money to another's use. V. Of an insimul computassent, on an account stated,
(the remedy on an account unstated
being by action of account. ) VI. Of per
forming one's duty, in any employment,
with integrity, diligence, and skill. In
some of which cases an action of deceit
(or on the case, in nature of deceit) will
lie
162-166
CHAPTER X.
Or Injuries to Rial Property; and
chattels personal, the remedy is, I. Ac
first or Dispossession, or Ouster, op
tual restitution ; which (in case of a
the Freehold
167 to 197
wrongful distress) is obtained by ac
1. Injuries affecting real property are, I.
tion of replevin. II. Satisfaction in
Ouster. II. Trespass. III. Nuisance.
damages: 1st, in case of rescous, by
IV. Waste. V. Subtraction. VI. Dis
action of rescous, pound-breach, or on
turbance
167
the case . 2dly, in case of other unlaw
2. Ouster is the amotion of possession ; and
ful
trover
takings, by action of trespass, 145-151
or
is, I. From freeholds. II. From chattels
real
167
6 For the unlawful detaining of goods
3. Ouster from freeholds is effected by, I.
lawfully taken, the remedy is also,
Abatenent.
sin. I V. Discontinuance.
II. Intrusion. V.III.Deforce
Dissei
I. Actual restitution , by action of re
ment
167
plevin, or detinue. II. Satisfaction in
CHAPTER IX.
Or Injuries to Personal Property.. 144 to 166
1. Injuries to the rights of property are
either to those of personal, or real, pro
perty
144
2. Personal property is either in possession,
or in action
144
8. Injuries to personal property in posses
sion are, I. By dispossession. IL By
damage, while the owner remains in
possession
146
4. Dispossession may be effected, I. By an
. unlawful
detaining
For the unlawful
taking. taking
II By ofan goods
unlawful
and 145
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4 Abatement is the entry of a stranger,
after the death of the ancestor, before the
heir
...Page 167
6 Intrusion is the entry of a stranger,
after a particular estate of freehold is
determined, before him in remainder or
reversion
169
6 Disseisin is a wrongful putting out of
him that is seised of the freehold
169
7 Discontinuance is where tenant in tail,
or the husband of tenaut in fee, makes a
larger estate of the land than the law
allowcth
171
f- Deforcement is any other detainer of the
freehold from him who hath the property,
but who never had the possession
172
• The universal remedy for all these is re
stitution or delivery of possession, and,
sometimes, damages for the detention.
This is effected, I. By mere entry. II.
By action possessory. III. By writ of
right
174
10. Mere entry on lands, by him who hath
the apparent right of possession, will (if
peaceable) devest the mere possession of
a wrong-doer. But forcible entries are
remedied by immediate restitution, to be
given by a justice of the peace
175-179
11. Where the wrong-doer hath not only
mere possession, but also an apparent
right of possession ; this may be devested
by him who hath the actual right of pos
session, by means of the possessory ac
tions of writ of entry, or assise
179
12. A writ of entry is a real action, which
disproves the title of the tenant, by show
ing the unlawful means under which he
gained or continues possession. And it
may be brought, either against the wrong
doer himself ; or in the degrees called
the per, the per and cut, and the pott
180
13. An assise is a real action, which proves
the title of the demandant, by showing
bis own, or his ancestor's, possession.
And it may be brought either to remedy
abatements; viz. the assise of mart d'an
cestor, &c. : or to remedy recent disseisins ;
rix. the assise of novel disseisin
184-190
14. Where the wrong-doer hath gained the
actual right of possession, he who hath
the right of property can only be reme
died by a writ of right, or some writ of a
similar nature. As, I. Where such right
of possession is gained by the discon
tinuance of tenant in tail. Remedy, for
the right of property : by writ of formeion. II. Where gained by recovery in a
possessory action, had against tenants of
particular estates by their own default.
Remedy : by writ of quod ei de/oreeat.
III. Where gained by recovery in a posoessory action, had upon the merits. IV.
Where gained by the statute of limita
tions. Remedy, in both cases: by a
mere writ of right, the highest writ in
the law
190-197
CHAPTER XL
,)r Dispossession, ok Ocsteb, of Chattkm Real
198 to 207
1 Ouitcr from chattels real is, I. From

estates by statme and elegit. II. From
an estate for years
Page 198
2. Ouster from estates by statute or elegit
is effected by a kind of disseisin. Reme
of
dy novel
: restitution,
Uwseititt mid damages; by assise 198
3. Ouster from an estate for years is ef
fected by a like disseisin or ejectment.
Remedy: restitution and damages; I
By writ of ejeciione firmse. II. By writ of
guare ejecil infra lerminum
) i»9
4. A writ of ejectione firmse, or action of tres
pass in ejectment, lieth where lands, &c,
are let for a term of years and the lessee
is ousted or ejected from his term ; in
which case he shall recover possession of
his term, and damages
191
5. This is now the usual method of trying
titles to land, instead of an action real:
viz., by, I. The claimant's making an ac
tual (or supposed) lease upon the land to
the plaintiff. II. The plaintiff's actual
(or suppesed) entry thereupon. III. His
actual (or supposed) ouster and eject
ment by the defendant. For which in
jury this action is brought, either against
the tenant, or (more usually) against
some casual or fictitious ejector; in whose
stead the tenant may be admitted de
fendant, on condition that the lease, en
try, and ouster be confessed, and that
nothing else be disputed but the merits
of the title claimed by the lessor of the
plaintiff
..200-20*
6. A writ of quare ejecit infra terminum is an
action of a similar nature ; only not
brought against the wrong-doer or ejector
himself, but such as are in possession
under his title
201
CHAPTER XII.
Of Trespass
208 to 215
1. Trespass is an entry upon, and damage
done to, another's lands, by one's self, n
one's cattle; without any lawful author
ity, or cause of justification : which is
called a breach of his close. Remedy :
damages ; by action of trespass quare
clausum fregit: besides that of distress
damage feasant But, unless the title to
the land come chiefly in question, or the
trespass was wilful or malicious, the
plaintiff (if the damages be under forty
shillings) shall recover no more costs
than damages
208-211
CHAPTER XIII.
Of Nuisance
.
216 to 2W
1. Nuisance, or annoyance, is any thing
that worketh damage, or inconvenience ;
and it is either a public and common nui
sance, of which in the next book ; or, a
private nuisance, which is any thing done
to the hurt or annoyance of, I. The cor
poreal, II. The incorporeal, heredita
ments of another
211
2. The remedies for a private nuisance
(besides that of abatement) are, I.
Damages ; by action on the case (which
also lies for special prejudice by a publio

nil
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or, writ of admeasurement of pasture ; to
apportion the common ;—and writ de **cunda superoneratione ; for the supernu
merary cattle, and damages. III. Enclo
sure, or obstruction. Remedies : resti
tution of the common, and damages; by
CHAPTER XIV.
assise of novel disseisin, and by writ of
Of Wastb
223*o 229 quod permittat: or, damages only; by
1. Waste is a spoil and destruction in land*
action on the case
Page 237-24V
and tenements, to the injury of him whe
5. Disturbance of ways is the obstruction,
hath, I. An immediate interest (as, by
I. Of a way in gross, by the owner of the
right of common) in the lands. II. The
land. II. Of a way appendant, by a
remainder or reversion of the inheritance 228 by
stranger.
action onRemedy,
the case for both : damages ; 241
2 The remedies, for a commoner, are, re
stitution, and damages ; by assise of com
6. Disturbance of tenure, by driving away
mon : or, damages only; by action on the
on
tenants,
the case;
is remedied
for damages
by a special action 242
case
224
t. The remedy for him in remainder, or
7. Disturbance of patronage is the hinderreversion, is, I. Preventive : by writ of
ance of a patron to present his clerk to a
estrcpement at law, or injunction out of
benefice ; whereof usurpation within six
Chancery; to stay waste. II. Corrective:
months is now become a species
242
by action of waste ; to recover the place
8. Disturbers may be, I. The pseudo-patron,
wasted, and damages
226-229 by his wrongful presentation. II. His
clerk, by demanding institution. III.
CHAPTER XV.
The ordinary, by refusing the clerk of
true patron
244
Of Subtraction
230 to 285 9. the
The remedies are, I. By assise of darrein
1. Subtraction is when one who owes ser
presentment ; II. By writ of quare impcdit
vices to nnother withdraws or neglects
—to compel institution and recover da
to perform them. This may be, I. Of
mages : consequent to whioh are the writs
rents, and other services, due by tenure.
quare incumbravit, and quare non adII. Of those due by custom
2S0 of
misit ; for subsequent damages. III. By
2. For subtraction of rents and services
writ of right of advowson ; to compel
dut by tenure, the remedy is, I. By dis
institution, or establish the permanent
tress; to compel the payment, or perform
right
246-262
ance. II. By action of debt. III. By
assise. IV. By writ de consuetudinibus et
CHAPTER
XVII.
tervitiis; to compel the payment. V. By
Of Injcbies proceeding from, or affect
writ of cessavit; and, VI. By writ of right
ing, tdk Crown
264 to 263
iur disclaimer—to recover the land itBelf
231-284 1. Injuries to which the crown is a party,
are, I. Where the crown is the aggressor.
1 To remedy the oppression of the lord,
II. Where the crown is the sufferer
264
the law has also given, I. The writ of ne
inj'uste vexes: II. The writ of mesne
234 2. The crown is the aggressor, whenever it
is
theinsubject
possession
hath ofa right
any property to which
254-'J55
4. For subtraction of services due by cus
tom, the remedy is, I. By writ of secta
8. This is remedied, I. By petition of right:
ad molfwiinum, fvmum, torrale, &c. ; to
where the right is grounded on facts dis
compel the performance, and recover
closed in the petition itself. II. By mondamages. II. By action on the case ; for
damages only
235 strans de droit; where the claim is ground
ed on facts already appearing on record.
hands
The effect
(or possession)
of both which
of the
is toking
remove 2r>6-257
the
CHAPTER XVI.
Or Disturbance
236 to 252 4. Where the crown is the sufferer, the
1. Disturbance is the hindering or disquiet
king's remedies are, I. By such commoning the owners of an incorporeal heredita
law actions as are consistent with the
ment, in their regular and lawful enjoy
royal dignity. II. By inquest of office,
ment of it
286 to recover possession : which, when found,
2 Disturbances are, I. Of franchises. IL
gives the king his right by solemn matter
Of commons. III. Of ways. IV. Of
of record ; but may afterwards be tra
tenure. V. Of patronage
286 versed by the subject. III. By writ of
t. Disturbance of franchises is remedied
scirefacias, to repeal the king's patent or
by a special action on the case ; for da
grant. IV. By information of intrusion,
mages
236 to give damages for any trespass on the
I. Disturbance of common is, «. Tntercomlands of the crown ; or of debt, to recover
moning without right. Remedy : da
moneys due upon contract, or forfeited by
mages; by an action on the case, or of
the breach of any penal statute ; or some
trespass: besides distress damage fea
times (in the latter case) by information
sant ; to compel satisfaction. II. Sur
in rem : all filed in the Exchequer ex officio
charging the common. Remedies: dis
by the king's attorney-general. V. By
tress damage feasant ; to compel satisfac
writ of quo warranto, or information in
tion: action on the case; for damages:
the nature of such writ ; to seize into the
nuisance.) II. Removal thereof, and
lamages ; by assise of nuisance. III.
Like removal, and damages ; by writ of
quod permittat protternere
Page 219

is
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Bug's hands any franchise usurped by
the subject, or to oust a usurper from
any public office. VI. By writ of mandamw. unless cause ; to admit or restore
any person entitled to a franchise or
office: to which, if a false cause be re
turned, the remedy is by traverse, or by
action on the case for damages ; and, in
consequence, a peremptory mandamus, or
wit of restitution
Page 257-265
CHAPTER XVIII.
l/f 73i PrnsuiT or Remedies bt Action,
ASD, FIRST. OF THE ORIGINAL WmT..270tO 272
I The pursuit of the several remedies fur
nished by the laws of England, is, I. By
tction in the courts of common law. II.
By proceedings in the courts of equity... 270
I Of an action in the court of Common
Pleas, (originally the proper court for
prosecuting civil suits, ) the orderly parts
are, I. The original writ. II. The pro
cess. III. The pleadings. IV. The
issue or demurrer. V. The trial. VI.
The judgment. VII. The proceedings in
nature of appeal. VIII. The execution 272
1 The original writ is the beginning or
foundation of a suit, and is either op-,
lional, (called a prtecipe,) commanding the
defendant to do something in certain, or
otherwise show cause to the contrary ; or
peremptory, (called a si fecerit te itcurum,)
commanding, upon security given by the
plaintiff', the defendant to appear in court,
to show wherefore he hath injured the
plaintiff both issuing out of Chancery
under the king's great seal, and return
able in bonk during term-time
272

which is either a dilatory ilea (1st, to
the jurisdiction ; 2dly, in disability of the
plaintiff ; 8d\y, in abatement, or it is a
plea to the action ; sometimes confessing
the action, either in whole, or in part,
(wherein of a tender, paying money into
court, and set-off,) but usually denying
the complaint, by pleading either, 1st,
the general issue : or, 2dly, a special bar,
(wherein of justifications, the statutes of
limitation, &c.) IV. Replication, rejoin
der, surrejoinder, rebutter, surrebutter
city,
ation,
Sc. departure,
Therein
averment,
of new
estoppels,
andassignment,
othercolour,
incidents
protest
dupL;of
pleading

Page 296-811

CHAPTER XXI.
Of Issue and Demurrer.
314 to 817
1. Issue is where the parties, in a course of
pleading, come to a point affirmed on one
side and denied on the other : which, if it
be a matter of law, is called a demurrer;
if it be a matter of fact, still retains the
name of an issue of fact
814
2. Continuance is the detaining of the par
ties in court from time to time, by giving
them a day certain to appear upon. And,
if any new matter arises since the last
continuance or adjournment, the defend
ant may take advantage of it, even after
demurrer or jssue, by alleging it in a
plea/)U!j darrein continuance
818
8. The determination of an issue in law, or
demurrer, is by the opinion of the judges
of the court ; which Is afterwards entered
on record
311

CHAPTER XXII.
the Several Species of Trial...830 to 641
0' Process
279 to 292 Of
1. Trial is the examination of the matter of
1. Process is the means of compelling the
put in issue
330
defendant to appear in court
279 2. fact
The species of trials are, I. By the re
2 This includes, I. Summons. II. The writ
cord. II. By inspection. III. By certi
of attachment, or pone; which is someficate. IV. By witnesses. V. By wager
limes «he first or original process. III.
of battel. VI. By wager of law. VII.
The writ of distringas, or distress infinite.
By jury
!!30
IV. The writs of capias ad respondendum,
8. Trial by the record is hud, when the ex
and testatum capias: or, instead of these,
istence
of
such
record
is
the
point
in
issue
380
in the King's Bench, the bill of Middle
4. Trial by inspection or examination is
sex, and writ of latitat;—and, in the
had by the court, principally when the
Exchequer, the writ of quo minus. V.
the
matter
senses
in issue is the evident object of 381
The alias and pluries writs. VI. The
exigent, or writ of exigi facias, proclama
6. Trial by certificate is had in thi.se cases
tions, and outlawry. VII. Appearance,
where such certificate must have been
aad common bail. VIII. The arrest. IX.
to a jury
888
Special
to the action
bail, first to the sheriff, and then
279-292 6. conclusive
Trial by witnesses (the regular method
in the civil law) is only used on a writ
of dower, when the death of the husband
CHAPTER XX.
is in issue
086
»r Pieapisos
293 to 313 7. Trial by wager of battel, in civil cases,
ie only had on a writ of right ; but, in
t Pleadings are the mutual altercations of
lieu thereof, the tenant may have, at his
the plaintiff and defendant, in writing;
option, the trial by the grand assise
887
onder which are comprised, I. The decla
8. Trial by wager of law is only had, where
ration or count, (wherein, incidentally,
the matter in issue may be supposed to
of the visne, nonsuit, retraxit, and dis
have been privily transacted between
continuance.) II. The defence, claim of
the parties themselves, without the in
cognizance, imparlance, view, oyer, aidprayer, voucher, or age III The plea ;
tervention of other witnesses
841
CHAPTER XIX.
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2. Writs of error lie, I. To the court jf
CHAPTER XXIII.
King's Bench, from all inferior courts of
Or tde Trial by Jcbt
Page 361 to 385 record
; from the court of Common Pleas
1. Trial by jury is, I. Extraordinary; as,
at Westminster; and from the court of
by the grand assise, in writs of right;
King's Bench in Ireland. II. To the
and by the grand jury, in writs of at
courts of Exchequer Chamber, from the
taint. II. Ordinary
861
law side of the court of Exchequer; and
!i The method and process of the ordinary
from proceedings in the court of King's
trial by jury is, L The writ of venire
Bench by bill. III. To the house of
facias tc the sheriff, coroners, or elisors ;
peers, from proceedings in the court of
with the subsequent compulsive procesl
King's Bench by original, and on writs
of habeas corpora, or distringas. II. The
of error ; and from the several courts of
carrying down of the record to the court
Exchequer Chamber
Page 406-4H
of nisi priiis. III. The sheriff's return ;
or panel of, 1st, special, 2dly, common,
CHAPTER XXVI.
jurors. IV. The challenges; 1st, to the
array; 2dly, to the polls of the jurors;
Of
Execution
412 to 42fi
either, propter honoris respcctvm, propter
1. Execution is the putting in force of the
defectum, propter affectum, (which is some
sentence of judgment of the law : which is
times a principal challenge, sometimes to
effected,
I. Where possession of any here
the favour,) or, propter delictum. V. The
ditament is recovered ; by writ of habere
tales de circumstantibus. VI. The oath of
facias seisinam, possessionem, &o. II.
the jury. VII. The evidence; which is
Where any thing is awarded to be done
either by proofs, 1st, written: 2dly,
or rendered ; by a special writ for that
parol,—or, by the private knowledge of
purpose: as, by writ of abatement in
the jurors. VIII. The verdict: which
case of nuisance ; retorno habendo, and
may be, 1st, privy; 2dly, public; 3dly,
capias in withernam, in replevin ; distringas
special
361-386
and scire facias in detinue. III. Where
money only is recovered ; by writ of,
CHAPTER XXIV.
1st, capias ad satisfaciendum, against the
body of the defendant; or, in default
Of Judgment, and its Incidents
386 to 399
thereof, scire facias, against his bail.
1. Whatever is transacted at the trial, in
2dly, fieri facias, against his goods and
the cjurt of nisi prius. is added to the re
chattels. 3dly, levari facias, against his
cord under the name of a postea ; conse
goods and the profits of his lands.
quent upon which is the judgment
386
41 lily, elegit, against his goods and the
n judgment may be arrested or stayed for
possession of his lands. 5thly, extendi
causes, I. Extrinsic, or dehors the record:
facias, and other process, on statutes,
as in the case of new trials. II. Intrin
recognizances, &c, against his body,
sic, or within it : as where the declara
lands, and goods
412-42*
tion varies from the writ, or the verdict
from the pleadings and issue ; or where
CHAPTER XXVIL,
the case laid in the declaration is not
sufficient to support the action in point
of law
386-394 Or Proceedings in the Courts of Equitt
426 to 45ft
8. Where the issue is immaterial or insuffi
Matters of equity, which belong to the
cient, the court may award a repleader 395 1. peculiar
jurisdiction
of
the
court
of
4. Judgment is the sentence of the law,
Chancery, are, I. The guardianship of
pronounced by the court, upon the mat
infants. II. The custody of idiots and
ter contained in the record
395
lunatics. III. The superintendence of
6. Judgments are, I. Interlocutory; which
charities. IV. Commissions of bank
are incomplete till perfected by a writ of
426-42*
inquiry. II. Final
896 2. rupt
The court of Exchequer, and the duchy
6. Costs, or expenses of suit, are now the
court of Lancaster, have also some
necessary consequence of obtaining judg
causes, in which the interest
ment
399 peculiar
of the king is more immediately con
cerned
428-42S
CHAPTER XXV.
8. Equity is the true sense and sound in
terpretation of the rules of law, and,
Of Proceedings in the Nature of Ap
as such, is equally attended to by the
peals
402 to 411
judges of the courts both of common
t Proceedings in the nature of appealB
law and equity
430—48
from judgment are, I. A writ of attaint ;
4. The essential differences, whereby the
to impeach the verdict of a jmry: which
English courts of equity are distin
of late has been superseded by new trials.
guished from the courts of law, are,
II. A writ of deceit. III. A writ of audita
I. The mode of proof, by a discovery
querela; to discharge a judgment by matter
on the oath of the party ; which give9
that has since happened. IV. A writ of
a jurisdiction in matters of account, and
error, from one court of record to another;
to correct judgments, erroneous in point
fraud. II. The mode of trial : by depo
of law, and Dot helped by the statutes of
sitions taken in any part of the world.
III. The mode of relief ; by giving a more
amendment and jeofails
402-406
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specific and extensive remedy than can
be had in the courts of law : as, by carry
ing agreements into execution, staying
waste or other injuries by injunction,
directing the sale of encumbered lands,
Sc. IV. The true construction of secu
rities for money, by considering them
merely ns a pledga. V. The execution
of trusts, or second uses, in a manner
analogous to the law of legal es'ates
Page 436-440
I The proceedings in the court of Chan
try (to which those in the Exchequer,
ic. Tery nearly conform) are, I. Bill.
H. Writ of tubpoena; and perhaps in
junction III. Process of contempt;

viz., (ordinarily) attachment, attach
ment with proclamations, commission of
rebellion, serjeant-at-arms, and seques
tration. IV. Appearance. V. Demurrer.
VI. Plea. VII. Answer. VIII. Excep
tions; amendments; cross, or supplemen
tal, bills, bills of revivor, interpleader,
&c. IX. Replication. X. Issue. XI.
Depositions taken upon interrogato
ries ; and subsequent publication there
of. XII. Hearing. XIII. Interlocutory
decree ; feigned issue, aad trial ; refer
ence to the master, and report ; &c.
XIV. Final decree. XV. Rehearing,
or bill of review. XVI. Appeal to par
liament
Page 442-16*
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PUBLIC WRONGS.

CHAPTER I
0? tbi Nature or Crimes, and their
Pl'IISHMENT
Page 1 to 12
! In treating of public wrongs may be
eoniidered, 1. The general nature of
crimes and punishments. II. The per
sons capable of committing crimes. III.
Their several degrees of guilt. IV. The
several species of crimes, and their re
spective punishments. V. The means of
prevention. VL The method of punish
ment...^
1
!■ A crime, or misdemeanour, is an act com
mitted, or omitted, in violation of a
public law, either forbidding or com
manding it
5
I Crimea are distinguished from civil
injuries, in that they are a breach and
violation of the public rights, due to the
vhole community, considered as a com
munity
6
i. Punishments may be considered with
regard to, I. The power, II. The end,
HI. The measure,—of their infliction
7
6. The power, or right, of inflicting human
punishments, for natural crimes, or such
as are mala in »e, was by the law of
nature vested in every individual ; but,
by the fundamental contract of society,
is now transferred to the sovereign
power: in which also is vested, by the
same contract, the right of punishing
positive offences, or such as are mala
prohibita
7
t. The end of human punishments is to
prevent future offences ; I. By amending
the offender himself. II. By deterring
others through his example. III. By
depriving him of the power to do future
mischief
11
'• The measure of human punishments
must be determined by the wisdom of
the sovereign power, and not by any
uniform universal rule : though that wis
dom may he regulated, and assisted, by
certain general, equitable principles
12
CHAPTER II.
D» TBI PERSONS CAPABLE OP COMMITTING
Crikes
20 to 88
1 All persons are capable of committing
crimes, unless there be in them a defect
of will ; for, to constitute a legal crime,
there
viciousmust
act be both a vicious will and a 20

3. A vicious will may therefoie be wanting,
in the cases of I. Infancy. II. Idiocy, or
lunacy. III. Drunkenness; which doth
not, however, excuse. IV. Misfortune.
V. Ignorance, or mistake of fact. VI.
Compulsion, or necessity ; which is, 1st,
that of civil subjection ; 2dly, that of
duress per minat ; 3dly, that of cheosing
the least pernicious of two evils where
one is unavoidable; 4thly, that of want
or hunger ; which is no legitimate ex
cuse
Page 22-32
4. The king, from Mb excellence and dig
nity, is also incapable of doing wrong. ... 48
CHAPTER III.
Or Principals and Accessories
34 to 07
1. The different degrees of guilt in crimi
nals are, I. As principals. II. As acces
sories
84
2. A principal in a crime is, I. He who
commits the fact. II. He who is pre
sent at, aiding, and abetting, the com
mission
11
8. An accessory is he who doth not commit
the fact, nor is present at the commis
sion, but is in some sort concerned there
in, either before or after
86
4. Accessories can only be in petit treason,
and felony : in high treason, and misde
meanours, all are principals
86
6. An accessory before the fact is one who,
being absent when the crime is committed,
hath procured, counselled, or commanded
another to commit, it
8(
G. An accessory after the fact, is where
a person, knowing a felony to have been
committed, receives, relieves, comforts,
or assists the felon. Such accessory is
usually entitled to the benefit of clergy ;
where the principnl, and accessory before
the fact, are excluded from it
87

CHAPTER IV.
Or Offences against God and Religion..
42 to W
1 . Crimes and misdemeanours, cognizable by
the laws of England, are such as more
immediately offend, I. God, and his holj
religion. II. The law of nations. Ill
The king and his government. IV. Th*
public, or commonwealth. V. Indivi
duals
43
2. Crimes more immediately offending God
! The wUi does not concur with the act,
and religion are, I. Apostasy. For which
I. Where there is a defect of understand
the penalty is incapacity, and imprison
ing. II. Where no will is exerted. III.
ment. II. Heresy. Penalty for one spe
"here thi act is constrained by force
cies thereof : the same. III. Offences
Mid violence
against the established (Lurch. ■ Either
21
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by reviling its ordinances. Penalties :
privy seal. VI. By counterfeiting the
fine ; deprivation ; imprisonment ; for
king's money, or importing counterfeit
feiture.—Or, by non-eonformity to its
money. VII. By killing the chancellor,
worship: 1st, through total irreligion.
treasurer, or king's justices, in the exe
Penalty : fine. 2dly, through Protestant
cution of their oflices
Page 76-81
dissenting. Penalty: suspended(condition3. High treasons, created by subsequent
ally) by the toleration act. 3dly, through
statutes, are such as relate, I. To pa
popery, either in professors of the popish
pists : as, the repeated defence of the
religion, popish recusants convict, or po
pope's jurisdiction ; the coming from be
pish priests. Penalties : incapacity ; double
yond sea of a natural-born popish priest;
taxes ; imprisonment ; fines ; forfeitures ;
the renouncing of allegiance and recon
abjuration of the realm; judgment of
ciliation to the pope, or other foreign
felony, without clergy ; and judgment of
power. II. To the coinage or other sig
high treason. IV. Blasphemy. Penalty :
natures of the king: as, counterfeiting
fine, imprisonment, and corporal punish
(or, importing and uttering counterfeit)
ment. V. Profane swearing and curBing.
foreign coin, here current; forging the
Penalty : fine, or house of oorrection.
sign-manual, privy signet, or privy seal ;
VI. Witchcraft ; or, at least, the pretence
falsifying, &c. the current coin. IIL
thereto. Penalty : imprisonment, and
To the Protestant succession; as, corre
pillory. VII. Religious impostures. Pe
sponding with, or remitting money to.
nalty : fine, imprisonment, and corporal
the late pretender's sons; endeavouring
punishment. VIII. Simony. Penalties:
to impede the succession ; writing or
forfeiture of double value: incapacity.
printing in defence of any pretender's
IX. Sabbath-breaking. Penalty : fine.
title, or in derogation of the act of settle
X. Drunkenness. Penalty: fine, or stocks.
ment, or of the power of parliament to
XI. Lewdness. Penalties : fine ; impri
limit the descent of the crown
87- 93
sonment; house of correction
Page 43-65 4. The punishment of high treason, in
males, is (generally) to be, L Drawn.
II. Hanged. III. Embowelled alive. IV.
CHAPTER V.
Beheaded. V. Quartered. VI. The head
Or Oppences aoainst the Law op Nations
and quarters to be at the king's disposal
66 to 73
But, in treasons relating to the coin, only
1. The law of nations is a system of rules,
to be drawn, and hanged till dead. Fe
deducible by natural reason, and esta
males, in both cases, are to be drawn
blished by universal consent, to regulate
and burned alive
03
the intercourse between independent
states
66
CHAPTER VII.
2. In England, the law of nations is adopt
ed, in its full extent, as part of the law
Op Felonies Injurious to the Kino's Pre
of the land
67
rooative
94 to 102
S. Offences against this law are principally
1. Felony is that offence which occasions
incident to whole states or nations ; but,
the total forfeiture of lands or goods at
when
then the
committed
objects ofbythe
private
municipal
subjects,
law are 68
common law : now usually also punishable
the
withbenefit
death,ofbyclergy
hanging; unless through 94
I Crimes against the law of nations, ani
madverted on by the laws of England, are,
2. Felonies injurious to the king's prero
I. Violation of safe-conducts. II. In
gative (of which some are within, others
fringement of the rights of ambassadors.
without, clergy) are, I. Such as relate to
Penalty, in both : arbitrary. III. Piracy.
the coin : as, the wilful uttering of coun
Penalty: judgment of felony, without
terfeit money, &c. : (to which head some
clergy
68-73
inferior misdemeanours affecting the coin
age may be also referred.) II. Conspir
ing or attempting to kill a privy coun
CHAPTER VI.
sellor. III. Serving foreign states, or
Op High Treason
74 to 92
enlisting soldiers for foreign service. IV.
1. Crimes and misdemeanours more pecu
Embezzling the king's armour or stores.
liarly offending the king and his govern
V. Desertion from the king's armies, by
ment arc, I. High treason. II. Felonies
land or sea
98- Mr*
injurious to the prerogative. III. Prccmunire. IV. Other misprisions and con
CHAPTER VIII.
tempts
74
I High treason may, according to the sta
Op Pr.smunire
103 to 11"
1. Praemunire, in its original sense, is the
tute cf Edward III., be committed, I. By
offence of adhering to the temporal power
compassing or imagining the death of the
of the pope, in derogation of the regal
king or queen consort, or their eldest
authority. Penalty : outlawry, forfeit
son and heir ; demonstrated by some overt
ure, and imprisonment: whitfh hath
act II. By violating the king's compa
since been extended to some offences of a
nion, his eldest daughter, or the wife of
different nature
101
his eldest son. III. By some overt act of
2. Among these arc, I. Importing popish
levying war against the king in his realm.
trinkets. cf II.
tenance
popish
Contributing
seminariesto abroad,
the mainor
IV. By adherence to the king's enemies.
V By counterfeiting the king's great or
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popua priests in England. III. Molesting
the possessors of abbey-lands. IV. Act
ing as broker in a usurious contract, for
more than \ea per cent. V. Obtaining any
suy of proceedings in suits for monopo
lies. VI. Obtaining an exclusive patent
for gunpowder or arms. VII. Exertion
of purveyance or pre-emption. VIII.
Asserting a legislative authority in both
or either house of parliament. IX. Send
ing any subject a prisoner beyond sea.
X. Refusing the oaths of allegiance and
supremacy. XI. Preaching, teaching, or
advised speaking in defence of the right
of any pretender to the crown, or in de
rogation of the power of parliament to
limit the succession. XII. Treating of
other matters, by the assembly of peers
of Scotland, convened for electing their
representatives in parliament. XIII. Un
warrantable undertakings by unlawful
subscriptions to public funds ....Page 115—117

without clergy. II. Compelling prison
ers to become approvers. Penalty : judg
ment of felony. III. Obstructing the
execution of process. IV. Escapes. V.
Breach of prison. VI. Rescue.—Which
four may (according to the circumstances)
be either felonies, or misdemeanours pun
ishable by fine and imprisonment. VII.
tieturning from transportation. This is
felony, without clergy. VIII. Taking re
wards to help one to his stolen goods.
Penalty : the same as for the theft. IX.
Receiving stolen goods. Penalties : trans
portation; fine; and imprisonment. X.
Theftbote. XI. Common barretry, and
suing in a feigned name. XII. Mainten
ance. XIII. Champerty. Penalty, in
these four: fine and imprisonment. XIV.
Compounding prosecutions on penal sta
tutes. Penalty : fine, pillory, and dis
ability. XV. Conspiracy ; and threats of
accusation in order to extort money, &e.
Penalties : the villenous judgment ; fine ;
imprisonment ; pillory ; whipping ; trans
portation.
tion
thereof. XVI.
Penalties:
Perjury,infamy;
and suborna
impri

CHAPTER IX.
Or Misprisions and Contempts, affectisotue King and Government 119 to 126
sonment ; fine, or pillory ; and sometimes
(. Misprisions and contempts are all such
transportation, or house of correction.
high offences as are under the degree of
XVII. Bribery. Penalty: fine, and im
capital
119
prisonment. XVIII. Embracery. Pe
I. These are, I. Negative, in concealing
nalty : infamy, fine, and imprisonment.
what ought to be revealed. II. Positive,
XIX. False verdict. Penalty: the judg
in committing what ought not to be
ment in attaint. XX. Negligence of pub
done
119 lic officers, &c. Penalty : fine and for
I. Negutive misprisions are, I. Misprision
feiture of the office. XXI. Oppression
of treason. Penalty: forfeiture and im
by the magistrates. XXII. Extortion of
prisonment, II. Misprision of felony.
officers. Penalty, in both : imprisonment,
Penalty: fine and imprisonment. HI.
fine, and sometimes forfeiture of the
Concealment of treasure trove. Penalty :
office
128-141
fine and imprisonment
120-121
I Positive misprisions, or high misde
CHAPTER XI.
meanours nnd contempts, are, I. Maladmi
Of Offences against the Public Peace....
nistration of public trusts, which includes
142 to 161
the crime of peculation. Usual penal
1. Offences against the public peace are,
ties: banishment: fines; imprisonment;
I. Riotous assemblies to the number of
disability. II. Contempts against the
twelve. II. Appearing armed, or hunt
lung's prerogative. Penalty: fine and
ing, in disguise. III. Threatening, or
imprisonment. III. Contempts against
demanding any valuable thing, by letter.
his peTSon and government. Penalty :
All these are felonies, without clergy.
fine, imprisonment, and infamous corpo
IV. Destroying of turnpikes, &c. Penal
ral ponishment. IV. Contempts against
ties : whipping ; imprisonment ; judgment
his title. Penalties: fine and imprison
of felony, with and without clergy. V.
ment : or, fine and disability V. Con
Affrays.
VI. Riots, routs, and unlawful
tempts against his palaces, or courts of
assemblies. VII. Tumultuous petition
justice. Penalties : fine : imprisonment ;
ing. VIII. Forcible entry and detainer.
corporal punishment ; loss of right hand ;
Penalty, in all four : fine, and imprison
forfeiture
121-126
ment. IX. doing unusually armed. Pe
nalty: forfeiture of arms, and imprison
CHAPTER X.
ment. X Spreading false news. Penal
Of Offences against Public Justice....
ty : fine, and imprisonment. XI. Pre
127 to 141
tended prophecies. Penalties: fine; impri
1 Crimes especially affecting the common
sonment ; and forfeiture. XII. Challenges
wealth are offences, I. Against the pub
to fight. Penalty: fine, imprisonment,
lic justice. II. Against the public peace.
and sometimes forfeiture. XIII. Libels.
III. Against the public trade. IV.
Penalty : fine, imprisonment, and corporal
Against the public health. V. Against
punishment
142-1 $*
the public police, or economy
1 27
I. Offences against the public justice are,
Of Offences against
CHAPTER
PublicXII.
Trade...164 to 160
I. Embtiiling, or vacating, records, and
personating others in courts of justice.
Penalty judgment of felonv usually
1. Offences against the publio trade are,
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I. Owling. Penalties : fines ; forfeitures ;
imprisonment ; loss of left hand ; trans
portation ; judgment of felony. II.
Smuggling. Penalties: fines; loss of
goods ; judgment of felony, without cler
gy. III. Fraudulent bankruptcy. Pe
nalty : judgment of felony, without clergy.
IV. Usury. Penalty : fine and imprison
ment. V. Cheating. Penalties: fine;
imprisonment ; pillory ; tumbrel ; whip
ping, or other corporal punishment;
.ransportation. VI. Forestalling. VII.
^egrating. VIII. Engrossing. Penaltes, for all three: loss of goods; fine;
mprisonment ; pillory. IX. Monopolies,
ind combinations to raise the price of
:ommodities. Penalties: fines; imprisonaent ; pillory ; loss of ear ; infamy ; and,
sometimes, the pains of prtmunire. X.
Exercising a trade, not having served as
apprentice. Penalty: fine. XI. Trans
porting, o/ residing abroad, of artificers.
Penalties: Pne; imprisonment; forfeiture;
incapacity becoming aliens
Page 154-160
CHAPTER XIII.
Or OrrENCEb < omnst the Public Health,
AND AOAINM THE PUBLIC POLICE OR
Economy
161 to 176
1. Offences agaimt the public health are,
I. Irregularity in time of the plague or
of quarantine. Penalties: whipping;
judgment of felony, with and without
clergy. II. Selling unwholesome provi
sions. Penalties : amercement ; pillory ;
fine; imprisonment ; abjuration of the
town
161-162
2. Offences against the public police and
economy, or domestic order of the king
dom, are. I. Those relating to clandestine
and irregular marriages. Penalties: judg
ment of felony, with aud without clergy.
II. Bigamy or (more properly) polygamy.
Penalty : judgment of felony. III. Wan
dering, by soldiers or mariners. IV. Re
maining in England by Egyptians, or
being in their fellowship one month.
Both these are felonies, without clergy.
V. Common nuisances: 1st, by annoy
ances or purprestures in highways, bridg
es, and rivers; 2dly, by offensive trades
and manufactures ; 8dly, by disorderly
houses ; 4thly, by lotteries ; 6thly, by
cottages; 6thly, by fireworks: 7thly, by
eavesdropping. Penalty, in all : fine.
8thly, by common scolding. Penalty :
the cucking-stool. VI. Idleness, dis
order, vagrancy, and incorrigible roguery.
Penalties: imprisonment; whipping; judg
ment of felony. VII. Luxury in diet.
Penalty : discretionary. VIII. Gaming.
Penalties: to gentlemen, fines; to others,
6ne aud imprisonment ; to cheating games
ters, fine, infamy, and the corporal pains
of perjury. IX. Destroying the game.
Penalties : fines , and corporal punish
ment
162-175
CHAPTER XIV.
»r Homicide
176 to 208
1 Crimes especially affecting individuals

are, I. Against their persons. II. Against
their habitations. III. Against their pro
perly
Page 178
2. Crimes against the persons of individuals
are, I. By homicide, or destroying lite.
II. By other corporal injuries
177
8. Homicide is, I. Justifiable. II. Excusa
ble. III. Felonious
17*
4. Homicide is justifiable, I. By necessity,
and command of law. II. By permission
of law: 1st, for the furtherance of public
justice
cible felony
; 2dly, for prevention of some for 178
5. Homicide is excusable, I. Per infortunium,
or by misadventure. II. Se defendendo,
or self-defence, by chance-medley. Pe
nalty, in both : forfeiture of goods ; which
however is pardoned of course
181
6. Felonious homicide is the killing of n
human creature without justification or
excuse. This is, I. Killing one's self.
II. Killing another
188
7. Killing one's self, or self-murder, is where
one deliberately, or by any unlawful ma
licious act, puts an end to his own life.
This is felony ; punished by ignominious
tels
burial, and forfeiture of goods and chat, 188
8. Killing another is, I. Manslaughter. IL,
Murder
190
9. Manslaughter is the unlawful killing of
another; without malice, express or im
plied. This is either, I. Voluntary, upon
a sudden heat. II. Involuntary, in the
commission of Bome unlawful act. Both
are felony, but within clergy ; except in
the case of stabbing
191
10. Murder is when a person of sound me
mory and discretion unlawfully killeth
any reasonable creature, in being and
under the king's peace ; with malice afore
thought, cither express or implied. This
is felony, without clergy ; punished with
speedy death, and hanging in chains or
dissection
194
11. Petit treason (being an aggravated
degree of murder) is where the servant
kills his master, the wife her husband,
or the ecclesiastic his superior. Penalty:
in men, to be drawn and hanged; in
women, to be drawn and burned
-08
CHAPTER XV.
Or Ofiences against the Persons of In
dividuals
205 to 218
1. Crimes affecting the persons of indivi
duals, by other corporal injuries not
amounting to homicide, are, I. Mayhem ;
and also shooting at another. Penalties :
fine; imprisonment; judgment of felony,
without clergy. II. Forcible abduction,
and marriage or defilement, of an heiress ,
which is felony : also, stealing, and de
flowering or marrying, any woman-child
under the age of sixteen years ; for which
the penalty is imprisonment, fine, and
temporary forfeiture of her lands. III.
Rape; and also carnal knowledge of a
woman-child under the age of ten years.
IV. Buggery, with man or beast. Both
these are felonies, without clergy. V
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Assault. VI. Battery; especially of cler
dwelling-house or Its out-houses, without
gymen. VII. Wounding. Penalties, in
breaking, and though no person be
all three : fine ; imprisonment ; and other
therein
Page 239
corporal punishment. VIII. False im
6. vately
Larcenystealing
from the
fromperson
the person
is, I. By
of pn
an
prisonment. Penalties: fine; imprison
ment; and (in some atrocious cases)
other, above the value of twelvepence.
the pains of yrrmmunirt, and incapacity
II. By robbery; or the felonious and
of office or pardon. IX. Kidnapping, or
forcible taking, from the person of an
forcibly stealing away the king's sub
other, goods or money of any value,
jects. Penalty : fine ; imprisonment ;
by putting him in fear. These are both
and pillory
Page 205-219
felonies without clergy. An attempt to
rob is also felony
241
7. Malicious mischief, by destroying dikes,
CHAPTER XVI.
goods, cattle, ships, garments, fish
Of Omwil against the Habitations of
ponds, trees, woods, churches, chapels,
Itoittdcau
220 to 223
meeting-houses, houses, out -houses,
1 Crimes affecting the habitations of indi
corn, hay, straw, sea or river banks,
viduals are, I. Jr»on. II. Burglary
220
hop-binds, coal-mines, (or engines there
X Arson is the malicious and wilful burn
unto
belonging,) or any fences for en
ing of the house, or out-house, of an
closures
by act of parliament, is felony,
other man. This is felony ; in some
and, in most cases, without benefit of
cases within, in others without, clergy ... 220
clergy
244
i Burglary is the breaking and entering,
8. Forgery is the fraudulent making or
br night, into a mansion-house, with
alteration of a writing, in prejudice of
intent to commit a felony. This is fe
another's right. Penalties : fine ; impri
lony, without clergy
223
sonment ; pillory ; loss of nose and ears :
forfeiture ; judgment of felony, without
CHAPTER XVII.
olergy
247
'Jt Offences against Private Property..
CHAPTER XVIII.
229 to 247
1. Crimes affecting the private property of
Of
the
Means
of preventing Offences...
individuals are, I. Larceny. II. Mali
251 to 25fl
cious mischief. III. Forgery
229 1. Crimes and misdemeanours may be pre
2. Larceny is, I. Simple. II. Mixed, or
vented by compelling BUBpected persons
eomponnd
229 to give security : which is effected by
I. Simple larceny is the felonious taking,
binding them in a conditional recogni
and carrying away, of the personal
zance to the king, taken in court, or by
goods of another. And it is, I. Grand
a magistrate out of court
251
larceny ; being above the value of
2. These recognizances may be conditioned,
twelvepence. Which is felony ; in some
I. To keep the peace. II. To be of the
cases within, in others without, clergy.
good behaviour
262
II. Petit larceny ; to the value of twelve3. They may be taken by any justice or
pence or under. Which is also felony,
conservator of the peace, at his own dis
but not capital ; being punished with
cretion ; or at the request of such as are
whipping, or transportation
229 entitled
to demand the same
254
♦ Mixed, or compound, larceny, is that
4. All persons, who have given sufficient
wherein the taking is accompanied with
cause to apprehend an intended breach
the aggravation of being, I. From the
of the peace, may be bound over to keep
house. IL From the person
239 the peace ; and all those that be not of
I. Larcenies from the house, by day or
good fame may be bound to the good
night, are felonies without clergy, when
behaviour; and may, upon refusal in
they are, I. Larcenies, above twelve
either case, be committed to gaol
254
pence, from a church ;—or by breaking
a tent or booth in a market or fair, by
CHAPTER XIX.
day or night, the owner or his family
Of Courts of a Criminal Jurisdiction...
being therein ;—or by breaking a dwell
258 to 277
ing-house by day, any person being
therein ;—or from a dwelling-house by
1. In the method of punishment may be
day without breaking, any person
considered, 1. The several courts of cri
therein being put in fear ;—or from a
minal jurisdiction. II. The several pro
dwelling-house by night, without break
ceedings therein
£6(1
ing, the owner or his family being
2. The criminal courts are, I. Those of a
therein, and put in fear. II. Larce
public and general jurisdiction through
out the realm. II. Those of a private
nies of five shillings, by breaking the
dwelling-house, shop, or warehouse,
and special jurisdiction
2b*
by day, though no person be therein ;
8. Public criminal courts are, I. The high
court of parliament; which proceeds
or by privately stealing in any shop,
warehouse, coach-house, or stable, by
by impeachment. II. The court of the
day or night, without breaking, and
lord high steward ; and the court of the
though no person be therein. III.
king in full parliament : for the trial of
capitally-indicted peers. III. The coun
Larcenies, of forty shillings, from a
Vol IL—B
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of King's Bench. IV. The court of chi
son-breakers, when committed for felony
valry. V. The court of admiralty, under
V. Outlaws. VI. Those who have ab
jured the realm. VII. Approvers, and
the king's commission. VI. The courts
appellees. VIII. Persons taken with the
of oyer and terminer. VII. General gaolmainour. IX. Persons accused of arson
delivery. VIII. The court of quurtersessions of the peace. IX. The she
X. Excommunicated persons
Page 298
riffs tourn. X. The conrt-leet XL
4. The magistrate may, at his discretion,
of
Thethecourt
clerkofofthe
thecoroner.
market XTJL The
Pagecourt
268-276 admit or not admit to bail persons not
of good fame, charged with other felo
1. Private criminal courts are, L The court
nies, whether as principals or as ac
of tue lord steward, &c. by statute of
cessories
29w
Henry VII. II. The court of the lord
6. If they be of good fame, he is bound to
steward, &c. by statute of Henry VIII.
admit them to bail
299
III. The university courts
275-277 6. The court of King's Bench, or its judges
in time of vacation, may bail in any case
CHAPTER XX.
whatsoever
299
Of Summaby Convictions
280 to 288
CHAPTER XXIII.
1. Proceedings in criminal courtf are, I.
Summary. II. Regular
280 Or thb several Modes or Pbosecution. ...
2. Summary proceedings are such, where
801 to 312
by a man may be convicted of divers
1. Prosecution, or the manner of accusing
offences, without any formal process or
offenders, is either by a previous finding
jury, at the discretion of the judge or
of a grand jury, as, I. By presentment.
judges appointed by act of parliament,
II. By indictment. Or, without such
or common law
280 finding,
III. By information. IV. By
8. Such are, I. Trials of offences and frauds
appeal.
80}
against the laws of excise and other
2. A presentment is the notice taken by a
branches of the king's revenue. II. Con
grand jury of any offence, from their own
victions before justices of the peace upon
knowledge or observation
801
a variety of minute offences, chiefly
8. An indictment is a written accusation of
against the public police. III. Attach
one or more persons of a crime or mis
ments for contempts to the superior
demeanour, preferred to, and presented
courts of justice
281-288 on
oath by, a grand jury ; expressing,
with
sufficient certainty, the person,
CHAPTER XXI.
time, place, and offence
3Gfl
Or Akeests
289 to 296 4. An information is, I. At the suit of the
king and a subject, upon penal statutes.
• Regular proceedings in the courts of
II. At the suit ef the king only. Either,
common law, are, I. Arrest. II. Com
1. Filed by the attorney-general ex officio,
mitment and bail. III. Prosecution.
for such misdemeanours as affect the
IV. Process. V. Arraignment, and its
king's person or government ; or, 2. Filed
incidents. VI. Plea and issue. VII.
by the master of the crown-office (with
Trial and conviction. VIII. Clergy.
leave of the court of King's Bench) at the
IX. Judgment, and its consequences.
relation of some private subject, for other
X. Reversal of judgment. XI. Reprieve,
or pardon. XII. Execution
289 gross and notorious misdemeanours. All
differing from indictments in this: that
1. An arrest is the apprehending, or re
they are exhibited by the informer, or
straining, of one's person, in order to
the king's officer, and not on the oath of
be forthcoming to answer a crime where
308-31!*
of one is accused or suspected
289 a grand jury
6. An appeal is an accusation, or suit,
8. This may be done, I. By warrant, II.
brought by one private subject against
By an officer, without warrant. III.
another, for larceny, rape, mayhem,
By a private person, without warrant.
IV. By hue ar.1 cry
289-296 arson, or homicide : which the king can
not discharge or pardon, but the party
alone can release
812
CHAPTER XXII.
of Commitment and Bail
296 to 299
CHAPTER XXIV.
I. Commitment is the confinement of one's
person in prison for safe custody by
Or Process upon an Indictment
818 to 820
warrant from proper authority ; unless,
1. Process to bring in an offender, when
in bailable offences, he puts in sufficient
indicted in Mb absence, is, in misde
bail, or security for his future appear
meanours, by venire facial, distress infi
ance
296
nite, and capias; in capital crimes, by cat. The magistrate is bound to take reason
pia* only ; and, in both, by outlawry. ..818-830
able bail, if offered ; unless the offender
2. During this stage of proceedings, the
be not bailable
296
indictment may be removed into the
8 Such are, I. Persons accused of treason ;
court of King's Bench from any inferior
or, II. Of murder ; or, III. Of man
jurisdiction, by writ of certiorari facial :
slaughter, by indictment ; or if the pri
and cognizance must be claimed in place*
soner was clearly the slayer. IV. Pri
of exclusive jurisdiction
., 8M
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CHAPTER XXV.
4. Felons, on receiving the benefit #f clergy,
(though they forfeit their goods to the
OllllUONMENT. AND IT» INCIDENTS
crown,)
are discharged of all clergyable
Page 322-331
felonies
before
committed and restored
I. Arraignment is the cnlling of t lie pri
Page 874
the
musmatter
to the
of bar
the indictment
of the court, to answer 322 in all capacities and credits
CHAPTER XXIX.
1. Incident hereunto are, I. The standing
■role of the prisoner; for which, in petit
Of
Judgment,
and its Consequences
treason, and felonies of death, he shall
875 to 8M»
undergo the print forte et dure. II. His
1. Judgment fun.ess any matter be offered
confession: which is either simple; or by
in arrest thereof) follows upon convic
wij of approvement
324-881
tion; being the pronouncing of that pun
ishment which is expressly ordained by
CHAPTER XXVI
law
875
tPua, and Issue
382 to 341 2. Attainder of a criminal is the immediate
consequence, I. Of having judgment of
I. The pleas or defensive matter alleged by
death pronounced upon him. II. Of
the prisoner, may be, 1. A plea to the
outlawry for a capital offence
880
jurisdiction. 11. A demurrer in point of
3. The consequences of attainder are, I.
lav. III. A plea in abatement. IV. A
of
Forfeiture
blood to the king. II. Corruption 38'
special plea in bar: which is, 1st, autre
fois acquit ; 2dly, autre/oitt convict ; 3dly,
4. Forfeiture to the king is, I. Of real
tutrtfoitt
The general
attaint;
issue, not
4thly,
guilty
a pardon. 332—341
V.
estates, upon attainder:—in high-trea
son, absolutely, till the death of the late
? Hereupon issue is joined by the clerk of
pretender's sons;—in felonies, for the
the arraigns on behalf of the king
841
king's year, day, and waste ;—in mispri
sion of treason, assaults on a judge, or
CHAPTER XXVII.
battery sitting the courts ; during the life
of the offender. II. Of personal estates,
Or Tbul, and Conviction
342 to 363
upon conviction ; in all treason, mispri
1. Trials of offences, by the laws of Eng
land, were and are, I. By ordeal, of either
sion of treason, felony, excusable homi
fire or water. II. By the corsned. Both
cide, petit larceny, standing mute upon
these have been long abolished. III. By
arraignment, the above-named contempts
battel, in appeals and approvements. IV.
of the king's courts, and flight
881-888
By the peers of Great Britain. V. By
5. Corruption of blood is an utter extinc
jury
342-349 tion of all inheritable quality therein:
1 The method and process of trial by jury
so that, after the king's forfeiture is first
is. I. The impanelling of the jury. II.
satisfied, the criminal's lands escheat to
Challenges: 1st, for cause; 2dly, pe
the lord of the fee ; and he can nevei
remptory. III. Tales de circumttantibut.
afterwards inherit, be inherited, or
IV. The oath of the jury. V. The evi
have any inheritance derived through
ordence.
specialVI. The verdict, either general
350-361
him
388-389
t. Conviction is when the prisoner pleads,
CHAPTER XXX.
tr ii found, guilty : whereupon, in felo
nies, the prosecutor is entitled to, I.
Of Reveesal of Judgment
390 to 892
His expenses. II. Restitution of his
1. Judgments, and their consequences, may
gooda
362-368 be avoided, I. By falsifying, or reversing,
the attainder. II. By reprieve, or par
don
390
CHAPTER XXVIII.
may be falsified, or reversed,
Or ibi Benefit or Clebot
365 to 374 2. I.Attainders
Without a writ of error; for matter
L Clergy, or the benefit thereof, was ori
dthort the "ecord. II. By writ of error ;
ginally derived from the usurped juris
for mistakes in the judgment, or record.
diction of the popish ecclesiastics; but
III. By act of parliament ; for fa
hath since been new-modelled by several
390 «9S
itatntes
865 3. vour
When an outlawry is reversed, the party
2 It is an exemption of the clergy from any
is restored to the same plight aB if
other secular punishment for felony
he had appeared upon the capiat.
than imprisonment for a year, at the
When a judgment on conviction is re
eourt's discretion ; and it is extended
versed, the party stands as if never
likewise, absolutely, to lay peers, for the
accused
V93
first offence ; and to all lay commoners,
for the first offence also, upon condition
CHAPTER XXXI.
of branding, imprisonment, or transporta••">»
_
369-871
Of
Reprikv*
and
Pardon
894 tt t5*
• All felonief ire entitled to the benefit of
1. A reprieve is a temporary suspension
•fergy, except such as are now ousted by
the judgment, I. Ex arbitrio judicit
P»rticular statutes
*373 of
II. Ex ntctttitate legit; for pregnanoy
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an impeachment by the commons in
insanity, or the trial of identity of per
parliament
Page 39tt
son, which must always be tried inttanttr
Page 394-396
CHAPTER XXXII.
2. A pardon is a permanent avoider of the
judgment by the king's majesty in of
Or Execution
401
fences against his crown and dignity ;
1. Execution is the completion of human
drawn in due form of law, allowed in
punishment, and must be strictly per
formed in the manner which the law
open court, aid thcr°eby making the
offender a a tn man
896 directs
40*
f The iing cannot pardon, I. Impri
2. The warrant for execution is sometimes
sonment of the subject beyond the
under the hand and seal of the judge;
sometimes by writ from the king ; some
seas. II. Offences prosecuted by ap
times by rule of court ; but commonly by
peal. III. Common nuisances. IV. Of
fences against popular or penal statutes,
the judge's
soners,
with signing
their separate
the calendar
judgments
of priin
after information brought by a sub'sot. Nor is his pardon pleadable to
the margin
401
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CHAPTEE L
OF THE REDRESS OF PRIVATE WRONGS BY THE MERE
ACT OF THE PARTIES.
At the opening of these commentaries,^) municipal law was in general
defined to be, " a rale of civil conduct, prescribed by the supreme power in a
state commanding what is right, and prohibiting what is wrong. (6) From
hence therefore it followed, that the primary objects of the law are the esta
blishment of rights, and the prohibition of wrongs. And this occasioned(c) the
distribution of these collections into two general heads ; under the former of
which we have already considered the rights that were defined and established,
and under the latter are now to consider the wrongs that are forbidden and
rediessed, by the laws of England.
*ln the prosecution of the first of these inquiries, we distinguished ■.„„
rights into two sorts : first, such as concern, or are annexed to, the per- *■
sons of men, and are then called jura personarum, or the rights of persons; which,
together with the means of acquiring and losing them, composed the first book
of these commentaries : and secondly, such as a man may acquire over external
objects, or things unconnected with his person, which are called jura rerum, or
the rights of things : and these, with the means of transferring them from man
to man, were the subject of the second book. I am now therefore to proceed
to the consideration of wrongs ; which for the most part convey to us an idea
merely negative, as being nothing else but a privation of right. For which
reason it was necessary, that before we entered at all into the discussion of
wrongs, we should entertain a clear and distinct notion of rights : the contem
plation of what is jus being necessarily prior to what may be termed injuria,
and the definition of fas precedent to that of nefas.
Wrongs are divisible into two sorts or species: private wrongs and public
vrongs. The former are an infringement or privation of the private or civil
rights belonging to individuals, considered as individuals; and are thereupon
frequently termed civil injuries : the latter are a breach and violation of puolio
rights and duties, which affect the whole community, considered as a com
munity ; and are distinguished by the harsher appellation of crimes and misde(•) lntrod. } 2.
(•) Book L ch. 1.
<*/ Sandio nuta, juben* honata, et vrohibens contraria.
Cfc.ll. PhOipp. 12.1 Bract. L 1, c 3.
'I imagine this to be a misquotation of the following passage:—"Est enim lex nihil
•Jiud, niBi recta et a numine Deorum tracta ratio, imperans honesta, prohibens contraria."
S FhiL xi. 12.—CoLiRiDce.
Vol. IL—1
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meatiours. To investigate the first of these species of wrongs, with their legal
remedies, will be onr .employment in the present book ; and the other species
will be reserved till the next or concluding one.
The more effectually to accomplish the redress of private injuries, courts of
justice are instituted in every civilized society, in order to protect the weak
from the insults of the stronger, by expounding and enforcing those laws, by
which -rights' are defined and wrongs prohibited. This remedy is therefore
.principally to be sought by application to these ""courts of justice ; that is,
.by -civil suit or action. For which reason our chief employment in this
hoio'k" will be to consider the redress of private wrongs by suit or action in courts.
But as there are certain injuries of such a nature that some of them furnish and
Others require a more speedy remedy than can be had in the ordinary forms of
• justice, there is allowed in those cases an extrajudicial or eccentrical kind of
remedy ; of which I shall first of all treat, before I consider the several reme
dies by 6uit : and, to that end, shall distribute the redress of private wrongs into
three several species : first, that which is obtained by the mere act of the parties
themselves ; secondly, that which is effected by the mere act and operation of
law; and, thirdly, that which arises from suit or action in courts, which consists
in a conjunction of the other two, the act of the parties co-operating with the
act of law.
And first of that redress of private injuries which is obtained by the mere act
of the parties. This is of two sorts : first, that which arises from the act of the
injured party only; and, secondly, that which arises from the joint act of all
the parties together : both which I shall consider in their order.
Of the first sort, or that which arises from the sole act of the injured party, is
I. The defence of one's self, or the mutual and reciprocal defence of such as
stand in the relations of husband and wife, parent and child, master and ser
vant. In these cases, if the party himself, or any of these his relations,* be
forcibly attacked in his person or property, it is lawful for him to repel force
by force ; and the breach of the peace which happens is chargeable upon him
onlj who began the affray.(d) For the law in this case respects the passions
of the human mind, and (when external violence is offered to a man himself,
or those to whom he bears a near connection) makes it lawful in him to do
* j . himself that immediate justice to which he *is prompted by nature, and
' which no prudential motives are strong enough to restrain. It considers
that the future process of law is by no means an adequate remedy for injuries
accompanied with force ; since it is impossible to say to what wanton lengths
of rapine or cruelty outrages of this sort might be carried unless it were per
mitted a man immediately to oppose one violence with another. Self-defence,
therefore, as it is justly called the primary law of nature, so it is not, neither
(*) 2 BoU. Abr. Ue. 1 Hawk. P. 0. 181
1 It is said that, according to 1 Salk. 407, 1 Ld. Raym. 62, and Bui. N. P. 18, a master
cannot justify an assault in defence of his servant, because he might have an action per
miod servitium amisit. But, according to 2 Rol. Abr. 546, D. pi. 2, Owen, 151, Bac. Abr.
Master and Servant. P., such an interference by the master is lawful ; and lord Hale (1
vol. 484) says, " That the law had been for a master killing in the necessary defence ot
his servant, the husband in defence of his wife, the wife of the husband, the child of
the parent, or the parent of the child, for the act of the assistant shall have the same
construction in such cases as the act of the party assisted should have had if it had
been done by himself ; for they are in a mutual relation to one another." But though,
as observed by the learned commentator, the law respects the passions of the human
mind, yet it does not allow this interference as an indulgence of revenge, but merely to
prevent the injury, or a repetition of it ; and therefore, in a plea by a father, master, Ac,
founded on this ground, it is necessary to state that the plaintiff would have beat the
son, servant, Ac., if the defendant had not interfered ; and if it be merely alleged that
the plaintiff had assaulted or beat, Ac., it will be demurrable, for if the assault on the
master, Ac. be over, the servant cannot strike by way of revenge, but merely in order
to prevent an injury. 2 Stra. 953. When a person does not stand in either of these
relations, he cannot justify an interference on behalf of the party injured, but merely wm
%n indifferent person, to preserve the peace. 2 Stra. 954.—Chittt.
3
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tan it be ii fact, t&ken away by the law of society. In the English law par
ticularly it is held an excuse for breaches of the peace, nay, even for homicide
itself: but care must be taken that the resistance does not exceed the bounds
of mere defence and prevention : for then the defender would himself become
an aggressor.
ILKecaption or reprisal is another species of remedy by the mere act of the
party injured. This happens when any one hath deprived another of his pro
perty in goods or chattels personal, or wrongfully detains one's wife, child, 01
servant : in which case the owner of the goods, and the husband, parent, or
master, may lawfully claim and retake them wherever he happens to find them,
so it be not in a riotous manner, or attended with a breach of the peace.(e)
The reason for this is obvious ; since it may frequently happen that the owner
may have this only opportunity of doing himself justice : his goods may be
afterwards conveyed away or destroyed ; and his wife, children, or servants
concealed or carried out of his reach ; if he had no speedier remedy than the
ordinary process of law. If therefore he can so contrive it as to gain possession
of his property again without force or terror, the law favours and will justify
his proceeding. But as the public peace is a superior consideration to any one
man's private property ; and as, if individuals were once allowed to use private
force as a remedy for private injuries, all social justice must cease, the strong
would give law to the weak, and every man would revert to a state of nature ;
for these reasons it is provided that this natural right of recaption *shall
never be exerted where such exertion must occasion strife and bodily con- L
tention, or endanger the peace of society. If, for instance, my horse is taken
away, ana I find him in a common, a fair, or a public inn, I may lawfully seize
him to my own use; but I cannot justify breaking open a private stable, or
entering on the grounds of a third person, to take him, except he be feloniously
stolen ;»/; but must have recourse to an action at law.*
III. As recaption is a remedy given to the party himself for an injury to his
personal property, so, thirdly, a remedy of the same kind for injuries to real
property is by entry on lands and tenements when another person without any
right has taken possession thereof.4 This depends in some measure on like
(•) 3 Inst. 134. Hal. AmL } 46.
<f) 2 Roll. Itep. 55, 56, 208. 2 RoU. Abr. 505, 566.
'In the ease of personal property improperly detained or taken away, it may be re
taken from the house and custody of the wrong-doer, even without a previous request ;
but, unless it was seized or attempted to be seized forcibly, the owner cannot justify
doing anv thing more than gently laying his hands on the wrong-doer in order to recover
it. (8 T. R. 78. 2 Roll. Abr. 56, 208. 2 Roll. Abr. 565, pi. 50. 2 Leonard 302. Selw. N.
P. tit. Assault and Battery ;) nor can he without leave enter the door of a third person,
not priw to the wrongful detainer, to take his goods therefrom. 2 Roll. Abr. 55, 56, 308.
2 Boll. Abr. 565, I. pi. 2. Bac. Abr. Trespass, F.—Chittt.
If the possession of one's property be held by another, the owner may take posses
sion if he can do so without tumult and riot or breach of the peace ; but he has no
right to use unreasonable violence. Davis vs. Whitridge, 2 Strobh. 232.
The owner of personal property left in the possession of a third person may by his
u«n act repossess himself of such property, though it be taken from the possession of
such third person by virtue of a writ of replevin ; and the plaintiff in the replevin can
not maintain trespass against him. Spencer vs. McGowen, 13 Wend. 256. One whose
chattel has been wrongfully taken from him may enter upon the land of the taker for
the purpose of retaking it, without subjecting himself even to nominal damages.
Chambers vs. Bedell, 2 Watts & Serg. 225.—Sharswood.
' With respect to land and houses also, resumption of possession by the mere act of
the party is frequently allowed. Thus, if a tenant omit at the expiration of his tenancy
to deliver up possession, the landlord may legally, in his absence, break open the outer
door and resume possession, though some articles of furniture remain therein ; and, if
the landlord put his cattle on theland, and the tenant distrain them as damage-feasant,
he may be sued. 1 Bing. R. 158. 7 T. R. 431, 432. 1 Price R. 53. And. 109. 6 Taunt.
202. If the landlord, in resuming possession, be guilty of a forcible entry with strong
hand, or other illegal breach of the peace, he will be liable to an indictment. 7 T. R.
432. 3 T. R. 295. 6 Taunt. 202. 8 T. R. 364, 403. But the circumstance of the owner
of property using too much force in regaining possession, but taking care to avoid pertonal injury to the party resisting, will not enable the latter to sue him. See cases in
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reasons with the former; and like that, t jo, must be peaceable and without force
There is some nicety required to define and distinguish the cases in which such
entry is lawful or otherwise ; it will therefore be more fully considered in a
subsequent chapter; being only mentioned in this place for the sake of regu
larity and order.
IV. A fourth species of remedy by the mere act of the party injured is the
abatement or removal of nuisances.6 "What nuisances are, and their several
species, we shall find a more proper place to inquire under some of the subse
quent divisions. At present I shall only observe, that whatsoever unlawfully
annoys or doth damage to another is a nuisance; and such nuisance may be
abated, that is, taken away or removed, by the party aggrieved thereby, so as
he commits no riot in the doing of it.(^) If a house or wall is erected so neai
to mine that it stops my antient lights, which is a private nuisance, I may enter
my neighbour's land and peaceably pull it down.(A) Or if a new gate be erected
across the public highway, which is a common nuisance, any of tne king's sub*p -i jects passing that way may cut it down and destroy it.(t) *And the reason
J why the law allows this private and summary method of doing one's sell
justice, is because injuries of this kind, which obstruct or annoy such things as
(»)Eop. 101. 9 Rep. 66.
(») Salk. 4SU.
(■) Cm. Car. 184.
last two notes. But if any unnecessary violence to the person be used in rescuing or
defending possession of real or personal property, the party guilty of it is liable to be
sued. 8 T. R. 299. Id. 78. 1 Saund. 296, n. 1. So, as the law allows retaking of the
possession of land, it also sanctions the due defence of the possession thereof; and
therefore, though if one enter into my ground I must request him to depart before I
can lay hands on him to turn him out, yet if he refuse I may then push him out, and if
he enter with actual force I need not first request him to be gone, but may lay hands
on him immediately. 8 T. R. 78. 1 Salk. 641. See 1 Bing. 158.—Chittt.
6 Thus, in case of a public nuisance, if a house be built across a highway, any person
may pull it down ; and it is said he need not observe particular care in abating it, so
as to prevent injury to the materials. And though a gate, illegally fastened, might
have been opened without cutting it down, yet the cutting would be lawful. However,
it is a general rule that the abatement must be limited by its necessity, and no wanton
or unnecessary injury must be committed. 2 Salk. 458. As to private nuisances, they
also may be abated ; and therefore it was recently held, that if a man in his own soil
erect a thing which is a nuisance to another, as by stopping a rivulet and so diminish
ing the water used by the latter for his cattle, the party injured may enter on the soil
of the other and abate the nuisance, and justify the trespass ; and this right of abate
ment is not confined merely to a house, mill, or land. 2 Smith's Rep. 9. 2 Rol. Abr.
565. 2 Leon. 202. Com. Dig. Pleader, 3 M. 42. 3 Lev. 92. So it seems that a libellous
print or paper, affecting a private individual, may be destroyed, or (which is the
safer course) taken and delivered to a magistrate. 5 Coke, 125, b. 2 Camp. 511. Per
Best, J., in the Earl Lonsdale vs. Nelson, 2 Bar. & Cres. 311, " nuisances, by an act of
commission, are committed in defiance of those whom such nuisances injure, and the
injured party may abate them without notice to the person who committed them ; but
there is no decided case which sanctions the abatement by an individual of nuisances
from omission, except that of cutting the branches of trees which overhang a publio
road or the private property of the person who cuts them. The permitting these
branches to extend so far beyond the soil of the owner of the trees is an unequivocal
act of negligence, which distinguishes this case from most of the other cases that have
occurred. The security of lives and property may sometimes require so speedy a remedy
as not to allow time to call on the person on whose property the mischief has arisen
to remedy it : in such cases an individual would be justified in abating a nuisance from
emission without notice. In all other cases of such nuisances, persons should not take
the law into their own hands, but follow the advice of lord Hale, and appeal to a
court of justice ;" and see, further, 3 Dowl. & R. 556. And it was held in the same
case, that where a person is bound to repair works connected with a port, and neglects
to do so, another person cannot justify an entry to repair without averring and proving
that immediate repairs were necessary, and the party's right to use the port. As to cut
ting trees, " if the boughs of your trees grow out into my land, I may cut them." Per
Croke,
The abater
J., Rol.ofRep.
a private
394. nuisance
3 Buls. 198.
cannot
Vin.remove
Abr. Trees,
the materials
E. & tit.further
Nuisance,
thanW.necessary,
2, pi. 3.
or convert them to his own use. Dolt. c. 50. And so much only of the thing as caused
the nuisance should be removed ; as, if a house be built too high, only so much of it aa
>« too high should be pulled down. 9 Rep. 53. God. 221. 2 Stra. 686.—Chitty.
a
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*re of daily convenience and use, require an immediate remedy, and cannot wait
for the slow progress of the ordinary forms of justice.
V. A fifth case in which the law allows a man to be his own avenger, or to
minister redress to himself, is that of distraining cattle or goods foi the non
payment of rent, or other duties f or distraining another's cattle damage-feasant,
* As to distresses in general, see Gilbert on Distresses, by Hunt ; Bradley on Dist. ;
Com. Dig. Distress; Bac. Abr. Distress; Vin. Abr. Distress; 2 Saunders, index, Distress;
Wilkinson on Replevin. As the law allows a creditor to arrest the person of his debtor
as a security for his being forthcoming at the determination of the suit, so in certain
cases it permits a landlord to distrain for arrears of rent, in order to compel the payment
of it. It is laid down that the remedy for recovery of rent by way of distress was
derived from the civil law; for anciently, in the feudal law, the neglect to attend at the
lord's courts, or not doing feudal service, was a forfeiture of the estate ; but these feudal
forfeitures were afterwards turned into distresses according to the pignotary method of
the civil law ; that is, the land let out to the tenant is hypothecated, or as a pledge in
his hands, to answer the rent agreed to be paid to the landlord ; and the whole profits
arising from the land are liable to the lord's seizure for the payment and satisfaction of
it. Gilb. Dist. 2. Gilb. Rents, 3. Bacon on Govt. 77. Vigillius, 257, 271, 326. Crorap.
Int. 9. 2 New R. 224. The distress could not at common law, before the stat. 2 W. and
M. c. 5, be sold, but could only be impounded and detained, in order to induce the
tenant to perform the feudal service. Distresses, therefore, were at common law only
allowed when the relation of landlord and tenant subsisted, and when, consequently,
there remained feudal service to be performed ; and hence the necessity at the present
day that the landlord distraining should, at the time of the distress, be entitled to the
legal reversion ; and hence the consequence that if a landlord, after rent has become due,
and before payment, conveys his legal estate to another, he cannot distrain, (Gilb. Action
Debt, 411. Bro. Debt, pi. 93. Vaughan, 40. Bac. Abr. Distress, A. ;) and, for the same
reason, it is necessary to aver in an avowry and cognizance that at the time of the dis
tress the tenancy subsisted. The common law was altered, as far as regards tenants
holding over, by the 8 Anne, c. 14, which provided that if a person retain possession of
the estate after the expiration of his tenancy, the landlord, if his interest continue, may
distrain within six months. Before this statute it was usual, and still may be expedient,
to provide that the last half-year's rent shall be paid at a day prior to the determination
of the lease, so as to enable the landlord to distrain before the removal of the tenant.
Co. Litt. 47, b. If by agreement or custom the tenant has an away-going crop, and right
to hold over to clear the same, the landlord may, during such excrescence of the term,
distrain at common law. 1 Hen. Bla. 8. So the 11 Geo. II. c. 19, s. 8 enables a landlord
to distrain for double rent if a tenant do not deliver up possession after the expiration
of his own notice to quit, by which he incurs double rent so long as he holds over.
When a lessor has not the legal estate or reversion, he should reserve a power to dis
train, which will entitle him to do so. Co. Litt. 47, a. 5 Co. 3. But though the prin
cipal object of a distress was to compel the performance of feudal services, and, conse
quently, if rent be reserved on a letting merely of personal property, no distress can be
taken, (5 Co. 17. 3 Wils. 27,) yet a distress may be made for rent of a ready-furnished
house or lodging, because it is then considered that the rent issues out of the principal,
—the real property demised. 2 New Rep. 224.
Accepting a note of hand and giving a receipt for the rent does not, till payment,
preclude the landlord from distraining ; and so if the landlord accept a bond ; but a
judgment obtained on either of such instruments would preclude the right of distress.
See Bull. N. P. 182. An agreement to take interest on rent in arrear does not take
away the right of distress. 2 Chit. R. 245. Where there are rents for which the party
cannot distrain, although he may have an assize, yet remedy may be had in equity. Per
Comyns, B., Exch. Trin. 5 & 6 Geo. II. 1 Selw. N. P. 6 ed. 673.
To entitle a person to distrain for non-payment of money, it must be due under a
dome, and for rent fixed and certain in its nature ; and therefore, if a person be let into
possession under an agreement for a lease which does not contain words of immediate
demise, no distress can be made, unless from a previous payment of rent or other circum
stance a tenancy from year to year can be inferred ; and the only remedy is by action for
use and occupation. 2 Taunt. 148. 5 B. & A. 322. 13 East, 19. So, as lord Coke quaintly
says, (Co. Litt. 96, a.,) it is a maxim in law that no distress can be taken for any services
that are not put into certainty nor can be reduced to any certainty, for id cerium est quod
'erlim reddi potest, but yet in some cases there may be a certainty in uncertainty. There
fore, if a man hold land, paying so much per acre, although in the terms of the demise
the number of acres be not fixed, the lord may distrain, (Vin. Abr. Distress, E. See
form of avowry, 3 Chitty on PI. 4th edit. 1051 ;) but where an estate has been let without
in any way fixing the amo mt of rent, the only remedy is by action.—Chittt.
s
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in at is, doing damage or trespassing upon his land. Tl e former intended for
the benefit of landlords, to prevent tenants from secreting or withdrawing their
effects to his prejudice; the latter arising from the necessity of the thing itso'f;
as it might otherwise be impossible at a future time to ascertain whose cattle
they were that committed the trespass or damage.
sider
As the
it with
law of
some
distresses
minuteness
is a point
: by inquiring,
of great use
first,
andforconsequence,
what injuries
I shall
a distress
con
may be taken ; secondly, what thing may be distrained ; and thirdly, the manner
of taking, disposing of, and avoiding distresses.
1. And first it is necessary to premise that a distress//) districtlo, is the taking
a personal chattel out of the possession of the wrong-doer into the custody of
the party injured, to procure a satisfaction for the wrong committed. 1. The
most usual injury for which a distress may be taken is that of non-payment of
rent. It was observed in the former book,(A) that distresses were incident by
the common law to every rent-service, and by particular reservation to rentcharges also ; but not to rent-seek till the statute 4 Geo. II. c. 28 extended the
same remedy to all rents alike, and thereby in effect abolished all material dis
tinction
ciple,
between
*that them.
a distress
So may
that be
nowtaken
we may
for any
lay it
kind
down
of rent
as a universal
in arrear;printhe
* detaining whereof beyond the day of payment is an injury to him that is
entitled to receive it.' 2. For neglecting to do suit at the lord's court,(7) or
other certain pergonal service,(m) the lord may distrain of common right. 3.
For amercements in a court-leet a distress may be had of common right ; but
not for amercements in a court-baron, without a special prescription to warrant
it.(n) 4. Another injury for which distresses may be taken is where a man
finds beasts of a stranger wandering in his grounds damage-feasant ; that is,
doing him hurt or damage by treading down his grass or the like ; in which
case the owner of the soil may distrain them till satisfaction be made bim for
the injury he has thereby sustained. 5. Lastly, for several duties and penalties
inflicted by special acts of parliament, (as for assessments made by commis
sioners of sewers,(o) or for the relief of the poor,)(p) remedy by distress and
sale is given ; for the particulars of which we must have recourse to the statutes
themselves : remarking only that such distresses^) are partly analogous to the
antient distress at common law, as being repleviable and the like; but more
resembling the common law process of execution, by seizing and selling the
goods of the debtor under a writ of fieri facias, of which hereafter.
2. Secondly, as to the things which may be distrained, or taken in distress/
(0 The thing itself taken by this process, aa well aa the
(«) Co. Lltt 47.
process itself, is in our law-books Tery frequently called a
(") Brownl. 36.
distress.
(•) Stat 7 Anne, c. 10.
(*;
Book
ii.
ch.
3.
(n
Elia. c. 2.
(I) Bro. Abr. tit. dtitrut, 15.
(«) 1Stat.
Burr.43 539.
! But, to entitle a party to distrain, there must be rent due in the legal sense of that
word. One man may be in possession of another's house or land with his consent, and
may be bound to render him such a sum for the use and occupation of it as a jury shall
deem a proper equivalent for the rent ; but if there be no actual demise, nor any con
tract for a demise amounting to as much, and no fixed rent has been agreed on or paid,
the owner cannot distrain; for in his avowry to an action of replevin for such distress he
would be bound to state an actual tenancy and the definite terms of it, which it would
be impossible to do under such a relation as above supposed. Kegan vs. Johnson, 2
Taunt. 148. Dunk vs. Hunter, 5 B. 4 A. 322.—Coleridge.
8 Besides the rules in the text, it is a maxim of law that goods in the custody of the lea*
cannot be distrained : thus, goods distrained, damage-feasant, cannot be distrained, (Co.
Litt. 47, a, ;) so goods taken in execution, (Willes, 131;) but the goods so taken must be
removed from the premises within a reasonable time, or they will not be protected. 1
Price, 277. 1 M. &. S. 711. However, growing corn sold under a writ of fi. fa. cannot be
distrained unless the purchasor allow it to remain uncut an unreasonable time after it is
ripe, (2 B. & B. 362. 5 Moore, 97, S. C. ;) but goods taken under a void outlawry are
liable to distress. 7 T. R. 259. For the protection of landlords, by the 8 Anne, c. 14, s. 1,
no goods taken in execution upon any premises demised can be removed until rent, not
exceeding one year's arrear, be paid. Under this act the sheriff is bound to satisfy the
rent in the first instance. 4 Moore, 473. In cases to which the statute applies, the land
t
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we may lay it down as a general rule, that all chattels persi nal are liable to be
distrained, unless particularly protected or exempted. Instead therefore ol
mentioning what things are distrainable, it will be easier to recount those which
are not so, with the reason of their particular exemptions.(r) And, 1. As every
thing which is distrained is presumed to be the property of the wrong-doer, it
will follow that such things wherein no man can have an absolute and valuable
property (as dogs, cats, rabbits, and *all animals ferae naturae,) cannot be
distrained. Yet if deer (which are ferae naturae) are kept in a private
enclosure for the purpose of sale or profit, this so far changes their nature, by
redncing them to a kind of stock or merchandise, that they may be distrained
for rent.(s) 2. "Whatover is in the personal use or occupation of any man is
for the time privileged and protected from any distress ; as an axe with which
a man is cutting wood, or a horse while a man is riding him. But horses draw
ing a cart may (cart and all) be distrained for rent-arrere ; and also if a horse,
though a man be riding him, be taken damage-feasant, or trespassing in another's
grounds, the horse (notwithstanding his rider) may be distrained and led away
to the pound.*(0 Valuable things in the way of trade shall not be liable to dis
tress; as a horse standing in a smith-shop to be shoed, or in a common inn ; or
cloth at a tailor's house ; or corn sent to a mill or a market. For all these are
protected and privileged for the benefit of trade, and are supposed in common
presumption not to belong to the owner of the house, but to his customer.10 But,
(') Co. Litt. 47.
(•) D&viB tu. Fowl, C. B. HU. 11 Geo. II.
(>) 1 Sid. 440.
lord is entitled to be paid his whole rent without deducting poundage. 1 Stra. 643. Rent
only due at the time of the levy can be obtained under the act, (1 M. & S. 245. 1 Price,
274;) but forehand-rent, or rent stipulated to be paid in advance, may be obtained, (7
Price, 690 ;) so rent that falls due on the day of the levy. Tidd, Prac. 8th edit. 1054
After the landlord has had one year's rent paid him, he is not entitled to another upon
a second execution, (2 Stra. 1024. 2 B. & B. 362. 5 Moore, 97, 8. C.,) unless, as we have
just seen, the goods be not removed within a reasonable time. The ground landlord is
not within the act where there is an execution against the under-lessee. 2 Stra. 787. If
the sheriff remove the goods without payment of the rent, and after notice and a formal
demand of the rent, an action on the case lies against him. Vin. Abr. Dist. c. 3. Stra.
'J7. 3 B. A A. 440. But no specific and formal notice is necessary. 3 B. & A. 645. 4 Moore,
473. 2 B. & B. 67, S. C. The action lies though part only of the goods be removed, (4
Moore, 473. 2 B. 4 B. 67, S. C. ;) but the landlord's consenting to the removal waives the
remedy. 3 Camp. 24. An executor or administrator, (1 Stra. 212,) or a trustee of an
outstanding satisfied term to attend the inheritance, may sue. 4 Moore, 473. 2 B. & B.
67, S. C. Instead of an action, the landlord may move the court out of which the exe
cution issued that he may be paid what is due to him out of the money levied and in
the sheriff's hands, (Ca. temp. Hardw. 255. 2 Wils. 140,) and the court will grant tne
motion, though the sheriff had no notice of the rent due till after the removal. 3 B. A A.
44i): and see further, on this point, Tidd's Prac. 8th edit. 1053-1055.
The recent bankrupt act provides that, in case of bankruptcy, no distress made after
act of bankruptcy shall be available for more than a year's rent, but the landlord may
proie for the excess. 1 Geo. IV. c. 16, J 74 ; and see ante, 2 book, 473.
For the protection of landlords, by the 56 Geo. III. c. 50, no sheriff or other officer
soall carry off, or sell, or dispose of, for the purpose of being carried off from any lands,
any straw, chaff, turnips, in any case, nor any hay or other produce which, according to
any covenant or written agreement, ought not to be so carried off, provided notice
be ghen to the sheriff of the existence of such covenant; but, by third section, the
sheriff may sell on condition of such crops being consumed on the land. The sixth
section provides that landlords shall not distrain for rent on the purchasor of any such
crops sold according to third section, nor on articles or cattle, &c. employed for the purpojf of consuming such crops.—Chittt.
» But this doctrine is contrary to Sayer Rep. 139. 2 Keb. 596. Cro. Eliz. 596. Co. Litt.
47, a. Roll. Abr. Distress, A. pi. 4 ; and was expressly overruled in 6 Term R. 138, on
the ground that the distraining a horse as damage-feasant whilst any person is riding
fcm would perpetually lead to a breach of the peace. And it has been held that nets or
ferrets cannot be taken damage-feasant in a warren if they are in the hands of the per
son using them. Harg. Co. Litt. note 13. Cro. Eliz. 550. So a loom cannot be distrained
while in the hands of the weaver, (Willes, 517,) nor wearing-apparel if in actual use;
hut if put off, though only for the purpose of repose, it is liable to be distrained. 1 Esp
Bep. 206. Peake's Rep. 36, S. C—Cmitty.
"As to this exception in favour of trade, see Gilb. Dist. by Hunt, 39 so cattle and
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generally speaking, whatever goods and chattels the landlord finds upon tn«
premises, whether they in fact belong to the tenant or a stranger, are distrainable by him for rent : for otherwise a door would be open to infinite frauds
upon the landlord ; and the stranger has his remedy over by action on the case
against the tenant, if by the tenant's default the chattels are distrained so that
he cannot render them when called upon." With regard to a stranger's beasts
which are found on the tenant's land, the following distinctions are, however,
taken. If they are put in by consent of the owner of the beasts, they are distrainable immediately afterwards for rent-arrere by the landlord.(u) So also if
(-) Cro. Bliz. 649.
goods of a guest at an inn are not distrainable for rent, but a chariot or horses standing
at livery are not exempt. 2 Burr. 1498. Mr. Sergt. Williams, in 2 Saund. 290, n. 7, sug
gests that it should seem that at this day a court of law would be of opinion that cattle
belonging to a drover being put into ground, with the consent of the occupier, to graze
only one night on their way to a fair or market, are not liable to the distress of the land
lord for rent ; and lord Nottingham intimated the same opinion in 2 Vern. 130 ; and Mr.
Christian, in his edition, has the following note of a decision to the same effect :—" Cattle
driven to a distant market, and put into land to rest for one night, cannot be distrained
for rent by the owner of the land, such protection being absolutely for the public inte
rest." Tate vs. Gleed, C. P. Hil. 24 Geo. III. Gilb. Dist. by Hunt, 47. It was before held
that cattle going to London, and put into a close, with the consent of the landlord and
leave of the tenant, to graze for a night, might be distrained by the landlord for rent,
(3 Lev. 260. 2 Vent. 50. 2 Lutw. 1161 ;) but the owner of the cattle was afterwards
relieved in equity on the ground of fraudulent connivance and concealment of the de
mand for rent by the landlord, and he was decreed to pay all costs both of law and
equity. 2 Vern. 129. Prec. Ch. 7. Gilb. Dist. by Hunt, 47. As courts of law now take notice
of fraud, as well as courts of equity, when it can be fully proved, there would now be the
came result at law.
Goods of a principal in the hands of a factor are privileged from distress for rent due
from such factor to his landlord, on the ground that the rule of public convenience, out
of which the privilege arises, is within the exception of a landlord's general right to
distrain, and therefore that such goods are protected for the benefit of trade. 6 Moore
Rep. 243. 3 B. & B. 75, S. C. So goods landed at a wharf and consigned to a broker, as
agent of the consignor, for sale, and placed by the broker in the wharfinger's warehouse
for safe custody until an opportunity for selling them should occur, are not distrainable
for rent due in respect of the wharf and warehouse, as they were brought to the wharf
in the course of trade. 1 Bing. 283. So goods carried to be weighed, even at a private
beam, if in the way of trade, are exempt ; so is a horse that has carried corn to a mill to
be ground, and during the grinding of the corn is tied to the mill-door. Cro. Eliz. 549,
596. Goods in a public fair are exempt from distress, unless for toll due from the owner.
2 Lutw. 1380. Goods in possession of a carrier are also exempt, and this though the
carrier be not a public one. 1 Salk. 249.—Chittt.
The American courts have adopted the principle stated in the text, and carried it out
In application with great liberality. Thus, goods in an auctioneer's rooms, or in the store
of one who takes merchandise on storage or on commission to sell, have been held to be
exempt. Hinely vs. Wyatt, 1 Bay, 102. Brown vs. Simms, 17 Serg. & Rawle, 138.
Walker vs. Johnson, 4 McCord, 552. Bevan vs. Crooks, 7 Watts & Serg. 452. So it has
been held that the goods of a boarder are not liable to be distrained for rent due by the
keeper of the boarding-house. Riddle vs. Welden, 5 Wharton, 9. Stone vs. Matthews,
7 Hill, 428.—Sharswood.
" As if horses or cattle are sent to agist, they may be immediately distrained by the
landlord for rent in arrear, and the owner must seek his remedy by action against the
farmer. The principle of this rule extends to public livery-stables, to which if horses
and carriages are Bent to stand, it is determined that they are distrainable by the land
lord as if they were in any public place, (3 Burr. 1498 ;) so upon the same principle the
goods of lodgers or any other person on the premises are liable to be distrained ; and to
exempt goods from distress on the ground of their being in an inn, they must be within
the very precincts of the inn, and not on other premises at a distance belonging to it,
(Barnes, 472;) and even within the inn itself the exemption does not extend to a person
dwelling therein as a tenant rather than a guest. 1 Bla. Rep. 484.
As to th^ remedy over by an under tenant or lodger, see the cases cited in 3 Bar. A
Ores. 789, in which it was held that where the tenant of premises had underlet a part
by deed, and the original landlord distrained for rent upon the under-tenant, the latter
could not support assumpsit against his immediate lessor upon an implied promise to
•ndemnifv him against tb( rent payable to the superior landlord.—CBiTTr.
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the stranger's cattle break the fences and commit a trespass by comiug on the
land, they are distrainable immediately by the lessor for the tenant's rent, as a
punishment to the owner of the beasts for the wrong committed through his
negligence.(u) But if the lands were not *sufnoiently fenced so as to keep r+q
out cattle, the landlord cannot distrain them till they have been levant and L
couchant (levantes et cubantes) on the land ; that is, have been long enough there
to have lain down and rose up to feed; which in general is held to be one night
at least :" and then the law presumes that the owner may have notice whether
his cattle have strayed, and it is his own negligence not to have taken them
away. Yet, if the lessor or his tenant were bound to repair the fences and did
not, and thereby the cattle escaped into their grounds without the negligence
or default of the owner; in this case, though the cattle may have been levant
and couchant, yet they are not distrainable for rent till actual notice is given to
the owner that they are there, and he neglects to remove them :(w) for the law
will not suffer the landlord to take advantage of his own or his tenant's wrong."
3. There are also other things privileged by the antient common law ; as a man's
tools and utensils of his trade, the axe of a carpenter, the books of a scholar,
and the like : which are said to be privileged for the sake of the public, because
the taking them away would disable the owner from serving the commonwealth
in his station." So, beasts of the plough," averia carucce, and sheep, are pri
vileged from distresses at common law ;(x) while dead goods, or other sort of
beasts, which Bracton calls catalla otiosa, may be distrained. But as beasts of
the plough may be taken in execution for debt, so they may be for distress by
statute, which partake of the nature of executions. (y) And perhaps the true
reason why these and the tools of a man's trade were privileged at the common
law, was because the distress was then merely intended to compel the payment
of the rent, and not as a satisfaction for its non-payment: and therefore to
deprive the party of the instruments and means of paying it would counteract
the very end of the distress.(z) 5. Nothing shall be distrained for rent which
may not be rendered again in as good plight as when it was distrained : for
which reason milk, fruit, and the like cannot be distrained, a distress at
(•) Co. Litt. «.
(») 1 Burr. 589.
m Litw. 15S0.
(•) Ibid. 688.
(■) Stat, 61 Hen. HL it 4, de diitricticmtt eaccania.
" Levant and couchant in this sense means that the cattle must be lying down and
rising up on the premises far a night and a day, without pursuit made by the owner of
them. Gilo. Dist. by Hunt, 3 edit. 47.—Chitit.
" In the case of Poole vs. Longuevill, 2 Saund. 289, the contrary was determined ; but
that case was overruled in 2 Lutw. 1580 ; and the result of the cases seems to be, that if
a stranger's beasts escape into another's land, by default of the owner of the beasts, as
by breaking the fences, otherwise sufficient, they may be distrained for rent immediately,
without being levant and couchant; but that if they escape there by default of the tenant
of the land, or for want of his keeping a sufficient fence, then they cannot be distrained
for rent or service of any kind till they have been levant and couchant, nor afterwards by
a landlord for rent on a lease, unless the owner of the beasts neglect or refuse, after actual
notice, to remove them within a reasonable time ; but it is said that such notice is not
necessary where the distress is by the lord of the fee or by the grantee of a rent-charge.
2 Lutw. 1573. Co. Litt. 47, b., n. 3. Gilb. Dist. by Hunt, 3d edit. 45. 2 Saund. 290, n. 7,
2S5, n. 4. See further, Vin. Abr. Fences.—Chittv.
" A stocking-frame (Willes, 512) or a loom, (4 T. R. 565,) being implements of trade,
cannot be distrained ; but it must be observed that utensils and implements of trade
may be distrained where they are not in actual use and no other sufficient distress can
be found on the premises. Co. Litt. 47, a. 4 T. R. 565. And it should seem that if there
be reasonable ground for presuming there are not sufficient other goods, the party may
distrain implements of trade, and. is not bound to sell the other goods first, (6 Price's
Rep. 3. 2 Chitty's R. 167 ;) and this rule of exemption does not extend to cases where a
distress is given in the nature of an execution by any particular statute, as for poor-rates
and the like, (3 Salk. 136. 1 Burr. 579. Lord Raym. 384. 1 Salk. 249, S. C.,) nor where
the distress is for damage-feasant. Com. Dig. Distress, B. 4.—Cuittt.
■ In actual use, but not otherwise. 4 T. R. 566. Also see 2 Inst. 132, where other
authorities are collected. The modern case just cited contains much learning upon
what is, and wh it i* not, with reference to the freehold, distrainable.—Chittt.
»
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*common law being only in the nature of pledge or security, to be reJ stored in the same plight when the debt is paid. So, antiently, sheaves
or shocks of corn could not do distrained, because some damage must needs
accrue in their removal ; but a cart loaded with corn might, as that could be
safely restored. But now, by statute 2 W. and M. c. 5, corn in sheaves or cocks,
or loose in the straw, or hay in barns or ricks, or otherwise, may be distrained,
as well as other chattels." 6. Lastly, things fixed to the freehold may not be
distrained ; and caldrons, windows, doors, and chimney-pieces ; for they savour
of the realty." For this reason also corn growing could not be distrained, till
the statute 11 Geo. II. c. 19 empowered landlords to distrain corn, grass, or other
products of the earth, and to cut and gather them when ripe."
Let us next consider, thirdly, how distresses may be taken, disposed cf, or
avoided. And first I must premise that the law of distresses is greatly alterea
within a few years last past. Formerly they were looked upon in no other
light than as a mere pledge or security for payment of rent or other duties, or
satisfaction for damage done. And so the law still continues with regard to
distresses of beasts taken damage-feasant, and for other causes, not altered by
act of parliament ; over which the distrainor has no other power than to retain
them till satisfaction is made. But, distresses for rent-arrere being found by the
legislature to be the shortest and most effectual method of compelling the pay
ment of such rent, many beneficial laws for this purpose have been made in the
present century, which have much altered the common law as laid down in our
antient writers.
pose
In the
pointing
distress
out to
therefore
be made
thefor
methods
rent, and
of distraining,
remark, where
I shall
necessary,
in general
the sup
dif
Terences between such distress and one taken for other causes.
*In the first place then, all distresses must be made by day,n unless in
J the case of damage-feasant; an exception being there allowed, lest the
M This provision extends to corn in whatever state it may be, whether threshed or
unthreshed, (1 Lutw. 214;) and, as observed by Mr. Bradby, inasmuch as this statute
directs the distress to be sold unless replevied within five days, perhaps the rule of the
ancient common law with respect to the perishable nature of the distress no longer
extends in the case of a distress for rent to any thing which is not liable to deterioration
within the five days. Bradby on Dist. 213. A sale by a landlord of standing corn, taken
as a distress before it is ripe, is void, and the tenant need not replevy, neither can he
sue the seller, in an action on the case, for selling such corn before the expiration of five
days. 3B.4A. 470.—Chitty.
" Co. Litt. 47, b. This rule extends to such things as are essentially part of the house
hold, although for a time removed therefrom,—as a millstone, removed to be picked.
Bro. Abr. Distress, pi. 23. 4 T. R. 567. As to what are fixtures, see 2 Chit. Com. Law, 268.
Com. Dig. Biens. H. Chitty's Law of Descents, 256, 257. 4 Moore, 281, 440. 2 D. & R. 1.
5 B. & A. 826. 2 Stark. 403. 2 B. & C. 608. 4 D. & R. 62, S. C. 1 M'Clelan Rep. Ex.
217.—Chitty.
18 The act applies only to corn and other produce of the land which may become ripe,
and are capable of being cut and laid up : therefore trees, shrubs, and plants growing
on land which the defendant had demised to the plaintiffs for a term, and which they
had converted into a nursery-ground, and planted subsequently to the demise, were
held not distrainable by the former for rent. 2 Moore, 491. 8 Taunt. 431. 8. C. 3 Moore,
114, S. P. 3 B. & A. 470.—Chittt.
To these heads of things not distrainable may be added all goods in the custody of
the law, whether as being already distrained damage-feasant, or taken in execution.
In this last case, however, so long as they remain on the premises, the statute 8 Anne,
c. 14 gives the landlord a beneficial lien on them, for which see post, p. 417.
The words of the statute 11 Geo. II. c. 19 are, "corn, grass, hops, roots, fruits, or other
product growing on the estate demised." The court of Common Pleas has determined
that the general word "product" does not extend beyond things of a similar nature
with those before specified, to all of which the process of becoming ripe, and of
being cut, gathered, made and laid up when ripe, was incidental. It was held therefore
that nursery trees and shrubs could not be distrained. Clark vs. Gaskarth, 8 Taunt.
43 1.—Coleridge.
a Mirrour, c. 2. s. 26. See also 7 Rep. 7, a. The distress cannot be made until the day
after the rent falls due, unless, indeed, there be any agreement or local custom to the
10
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beasts should escape before they are taken.(a) Anu, who-i a person intends to
make a distress, he must, by himself or his bailiff, enter on the demised pro
mises ; formerly during the continuance of the lease, but now,(6) if the tenant
holds over, the landlord may distrain within six months after the determination
of tho lease; provided his own title or interest, as well as the tenant's pos
session, continue at tho time of the distress." If the lessor does not find
uflieient distress on the premises, formerly he could resort nowhere else ; and
herefore tenants who were knavish made a practice to convey away their goods
and stocks fraudulently from the house or lands demised, in order to cheat their
landlords. But now(c) the landlord may distrain any goods of his tenant car
ried off the premises clandestinely, wherever he finds them within thirty days
after, unless they have been bona fide sold for valuable consideration ; and all
persons privy to or assisting in such fraudulent conveyance forfeit double the
value to the landlord." The landlord may also distrain the beasts of his tenant
feeding upon anj commons or wastes appendant or appurtenant to the demised
premise8.a The landlord might not formerly break open a house to make a
distress ; for that is a breach of the peace. But when ne was in the house, it
was held that he might break open an inner door ;(d) and now(e) he may, by
the assistance of the peace-officer of the parish, break open in the daytime any
place whither the goods have been fraudulently removed and locked up to pre
vent a distress ; oath being first made, in case it be a dwelling-house, of a rea
sonable ground to suspect that such goods are concealed therein.
Where a man is entitled to distrain for an entire duty, he ought to distrain
for the whole at once, and not for part at one time and part at another.(/)"
But if he distrains for the whole, and there is not sufficient on the promises, or
he happens *to mistake in the value of the thing distrained, and so takes r*\<%
an insufficient distress, he may take a second distress to complete his
remedy.(#)
Co. Litt 142.
(•) But. 11 Geo. II. o. 19.
Stat. 8 Anne, c. 14.
(f) 2 Lutw. 1632.
(•) Stat 8 Anne, c 14. 11 Geo. n. a 1».
(t) Cro. EUi. IS. Stat 17 Car. n. o. 7. 1 Burr. 6M.
(*) Co. Litt 161. Comberb. 17.
contrary. Gilb. Dist. 56, Ac. Hargrave's Co. Litt. 47, b. n. 6. The distress must not be.
made after tender of payment of the entire rent due. According to 8 Co. 147, a., Gilb.
Dist. by Hunt, 76, sc., 3 Stark. 171, 1 Taunt. 261, tender upon the land before the
distress makes the distress tortious ; tender after the distress, and before tho im
pounding, makes the detainer, and not the taking, wrongful ; tender after impounding
makes neither the one nor the other wrongful ; but in the case of a distress for rent,
upon the equity of the 2 W. and M. c. 5, a sale of the distress after tender of the rent
and costs would be illegal.—Chittt.
"Although this proviso is in terms confined to the possession of the tenant, yet
it has been holden that where the tenant dies before the term expires, and his per
sonal representative continues in possession during the remainder and after the ex
piration of the term, the landlord may distrain within six calendar months after the
end of the term for rent due for the whole term. 1 H. Bla. 465. And in 1 H. Bla. 7,
n. a. it was holden that the term was continued by the custom of the country for the
purpose of giving a right to the landlord to distrain on the premises in which the way
going crop remained. See 1 Selw. N. P. 6 ed. 681.—Chittt.
" See 11 Geo. II. c. 19, secta. 1, 2, 3. The act is remedial, not penal. 9 Price, 30. It
applies to the goods of the tenant only which are fraudulently removed, and not those
of a stranger. 5 M. k S. 38. And the rent must be in arrear at the time of the removal.
1 Saund. 284, a. 3 Esp. 15. 2 Saund. 2. n. b; sed vid. 4 Camp. 136.—Chittt.
n If the lord come to distrain cattle which he sees within his fee, and the tenant, or
any person, to prevent the lord from distraining, drive the cattle out of the lord's fee
Into some other place, yet he may pursue and take the cattle. Co. Litt. 161, a. But
this rule does not hold to distresses damage-feasant, which must be made on the land.
Id.—Chittt.
" It may be as well here to observe that if a landlord come into a house and seize
upon some goods as a distress, in the name of all the goods of the house, that will be
a good seizure of all. 6 Mod. 215. 9 Vin. Abr. 127. But a fresh distress may be made
on the same goods which have been replevied, for subsequent arrears of rent, i Taunt,
218. So. if the cattle distrained die in the pound, the loss will fall on the rarty dis
trained on. and not upon the distrainor. Burr. 1738. 1 Salk. 248 11 East, 54."—Chittt.
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Distresses must be propoi tioned to tbe thing distrained for. By the statute
of Marlbridge, 52 Hen. III. c. 4, if any man takes a great or unreasonable dis
tress for rent arrere, he shall be heavily amerced for the same. As if(A) the
landlord distrains two oxen for twelve pence rent ; the taking of both is an
unreasonable distress ; but if there were r o other distress nearer the value to
be found, he might reasonably have distrained one of them ; but for homage,
fealty, or suit and service, as also for parliamentary wages, it is 6aid that nc
distress can be excessive.(t) For, as these distresses cannot be sold, the owner
upon making satisfaction, may have his chattels again. The remedy for excessive
distresses is by a special action on the statute of Marlbridge ; for an action of
trespass is not maintainable upon this account, it being no injury at the common
law.(j)»
When the distress is thus taken, the next consideration is the disposal of it
For which purpose the things distrained must in the first place be carried to
some pound, and there impounded by the taker. But in their way thither they
may be rescued by the owner, in case the distress was taken without cause oi
contrary to law : as if no rent be due, if they were taken upon the highway,
or the like ; in these cases the tenant may lawfully make rescue.(A) But if they
be once impounded, even though taken without any cause, the owner may not
break the pound and take them out; for they are then in the custody of the
law.(Z)
A pound (parens, which signifies any enclosure) is either pound-ouert, that is,
open overhead ; or pound-cewert, that is, close. By the statute 1 & 2 P. and M.
c. 12, no distress of cattle can be driven out of the hundred where it is taken,
^jg -. *unless to a pound-overt within the same shire, and within three miles of
J the place where it was taken. This is for the benefit of the tenants, that
they may know where to find and replevy the distress. And by statute 11
Geo. II. c. 19, which was made for the benefit of landlords, any person dis
training for rent may turn any part of the premises upon which a distress is
taken into a pound, pro hac vice, for securing of such distress. If a live distress
of animals be impounded in a common pound-overt, the owner must take notice
of it at his peril ; but if in any special pound-overt, so constituted for this par
ticular purpose, the distrainor must give notice to the owner : and in both these
cases the owner, and not the distrainor, is bound to provide the beasts with food
and necessaries. But if they are put in a pound-covert, in a stable, or the like,
the landlord or distrainor must feed and sustain them.(m)16 A distress of house
hold goods, or other dead chattels, which are liable to be stolen or damaged by
weather, ought to be impounded in a pound-covert; else the distrainor must
answer for the consequences.
"When impounded, the goods were formerly, as was before observed, only in
the nature of a pledge or security to compel the performance of satisfaction >
and upon this account it hath been held(n) that the distrainor is not at liberty
to work or use a distrained beast. And thus the law still continues with regard
to beasts taken damage-feasant, and distresses for suit or services ; which must
remain impounded till the owner makes satisfaction, or contests the right oi
l»)
Inst.Abr.
107.tit. <uria>. 291 ; prrragalirf, 98.
(') Co.
(I) 2I)ro.
(»)
Co. Litt.
Litt. 47.
47.
(/) 1 Ventr. 104. Fitlgibb. 86. 4 Bnrr. 690.
(») Cro. Jac. 148.
(*) Co. Litt. 160, 161.
* And see 2 Stra. 851. 3 Leon. 48. See exceptions, 1 Burr. 582. 1 H. Bla. 13. 9 East,
298.
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It the
is no
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539. 2 B. & C. 821, S. C. ;) and the action is sustainable though there was a tender of
the rent before the distress was made. 2 D. & R. 250. Where more rent is distrained
for than is due, the remedy is at common law, and is not founded on the 52 Hen. III. &
4, nor on the 2 W. and M. c. 5, s. 5. Stra. 151. Where no rent is due, the owner of the
goods distrained may, in an action of trespass on the case, recover double the value of
the goods and full costs. 2 W. and M. sess. 1, c. 5, s. 5.—Chitty.
* The distrainor cannot tie up cattle impounded ; and if he tie a beast and it is
strangled, he will be liable in damages. 1 Salk. 248. If the distress be lost by act of
3od, as by death, the distrainor may distrain again. 11 East, 51. Burr. 1738.—-Chitty.
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Chap. 1]

PRIVATE WRONOS.

13

distraining by replevying the chattels. To replevy (replegiare, that is, to .ake
back the pledge) is when a person distrained upon applies to the sheriff or his
officers, and has the distress returned into his own possession, upon giving good
security to try the right of taking it in a suit of law, and, if that be determined
against him, to return the cattle or goods once more into the hands of the dis
present
trainor. I This
shall only
is called
observe
a replevin,
that, as of
a distress
which more
is at common
will be said
*law hereafter.
only in
At
nature of a security for the rent or damages done, a replevin answers [*14
the same end to the distrainor as the distress itself, since the party replevying
gives security to return the distress if the right be determined against him.
This kind of distress, though it puts the owner to inconvenience, and is there
fore a punishment to him, yet if he continues obstinate and will make no satis
faction or payment, it is no remedy at all to the distrainor. But for a debt
due to the crown, unless paid within forty days, the distress was always salable
at common law.(o) And for an amercement imposed at a court-leet, the lord
may also sell the distress :(_p) partly because, being the king's court of record,
its process partakes of the royal prerogative ;(q) but principally because it is in
the nature of an execution to levy a legal debt. And so, in the several statutodistresses before mentioned, which are also in the nature of executions, the
power of sale is likewise usually given, to effectuate and complete the remedy.
And in like manner, by several acts of parliament,(r) in all casus of distress for
rent, if the tenant or owner do not, within five days after the distress is taken,"
and notice of the cause thereof given him, replevy the same with sufficient
security, tho distrainor, with the sheriff or constable, shall cause the same to be
appraised by two sworn appraisers, and sell the same towards satisfaction of the
rent and charges ; rendering the overplus, if any, to the owner himself. And
by this means a full and entire satisfaction may now be had for rent in arrere
by the mere act of the party himself, viz.. by distress, the remedy given at
common law; and sale consequent thereon, which is added by act of parlia
ment.
Before I quit this article, I must observe, that the many particulars which
attend the taking of a distress used formerly to make it a hazardous kind of
proceeding: for if any *one irregularity was committed it vitiated the r*i§
whole and made the distrainors trespassers ab initio.(s) But now, by the *•
statute 11 Geo. II. c. 19, it is provided, that for any unlawful act done the whole
shall not be unlawful, or the parties trespassers ab initio : but that the party
grieved shall only have an action for the real damage sustained, and not even
that if tender of amends is made before any action is brought.
VI. The seizing of heriots, when due on the death of a tenant, is also an
other species of self-remedy, not much unlike that of taking cattle or goods in
distress. As for that division of heriots which is called heriot-service, and is
only a species of rent, the lord may distrain for this as well as seize ; but for
heriot-custom (which Sir Edward Coke says(t) lies only in prender, and not in
(•) Bro. Abr. tit dutrat, 71.
(') 2 W. and M. c 6. 8 Anne, c. 14. 4 Geo. II. c. 28. II
IT) Bro.
8 Rep.ibid.
41. 12 Mod. 330.
Oeo.
c. 19. 37.
{*)
(•) II.
1 Ventr.
(<) Cop. i 25.
" A reasonable time after the expiration of the five days is allowed to the landlord
for appraising and selling the goods. 4 B. & A. 208 ; sed vid. 1 H. Bla. 15. The five days
are reckoned inclusive of the day of sale ; as if the goods are distrained on the first, they
must not be sold before the sixth. 1 H. Bla. 13. An action lies on the equity of this act
for selling within the five days. Semb. id. If the distrainor continue in possession
more than a reasonable time beyond the five days, an action of case or trespass lies on
the equity of the statute. 11 East, 395. Stra. 717. 4 B. & A. 208. IB. <feC. 145 Though
the act authorizes a sale after the five days, it does not take away the right to replevy after
the five days in case the distress is not sold ; but it would be otherwise after a sale. 5
Taunt. 451. 1 Marsh. 135. By the consent of the tenant, the landlord may continue in
possession longer than the five days without incurring any liability ; and his so continuing
in possession will not of itself create any presumption of collusion between him and tb«
tenant to defeat an execution. 7 Price, 690.—Cuittt.
11
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render) the lord may seize the identical thing itself, but cannot distrain any other
chattel for it.(u) The like speedy and effectual remedy of seizing is given with
regard to many things that are said to lie in franchise ; as waifs, wrecks, estrays,
deodands, and the like ; all which the person entitled thereto may seize without
the formal process of a suit or action. Not that they are debarred of this
remedy by action ; but have also the other and more speedy one, for the better
asserting their property ; the thing to be claimed being frequently of such a
nature as might be out of the reach of the law before any action could b«
brought.
These are the several species of remedies which may be had by the mere ad
of the party injured. 1 shall next briefly mention such as arise from the joint
act of all the parties together. And these are only two, accord and arbitration.
I. Accord is a satisfaction agreed upon between the party injuring and the
party injured; which, when performed, is a bar cf all actions upon this account.
„,fi , As if a man contract *to build a house or deliver a horse, and fail in it ;
J this is an injury for which the sufferer may have his remedy by action ;
but if the party injured accepts a sum of money or other thing as a satisfaction,
this is a redress of that injury, and entirely takes away the action.(ic)" By
(•) Cro. Elix. 600. Cro. Car. 260.
(»;9 Rep. 79.
n See, in general, Com. Dig. Accord, Bac. Abr. Accord.
The mere consent of a party to accept a satisfaction, without an actual satisfaction, is
not sufficient to discharge the other. The accord and satisfaction must be perfect, com
plete, and executed ; for, were it otherwise, it would be only substituting one cause of
action for another, which might go on to any extent. 9 Rep. 79, b. 5 T. R. 141. Satis
faction must be made to the whole of the original demand ; and a party will not be dis
charged upon performance of a satisfaction to part of such demand, the residue remain
ing unperformed. 1 Taunt. 526. 5 East, 230. The performance of one of two things
stipulated for by an accord is nugatory, (lord Raym. 203 ;) and where it was agreed that
the plaintiff and defendant should each deliver up his part of an indenture to be can
celled, and the defendant had delivered up his part, this was held no accord and satis
faction. 3 Lev. 189. The accord and satisfaction must be certain : an accord to pay a
less sum on the same or at a subsequent day is not sufficient. 5 East, 230. So an
accord that the defendant shall employ workmen in two or three days is bad, (4 Mod.
88 ;) and performance of an uncertain accord will not aid the defect. 3 Lev. 189. Yelv
124.
We have already seen (ante, 2 book) how far a contract may be varied, released, or dis
charged by another contract. A deed be/ore breach cannot be discharged by accord and
satisfaction without a deed,( 1 Taunt. 428. Com. Dig. Pleader, 2, v. 8 ;) but after breach
accord and satisfaction without deed is a good plea, for there the satisfaction is of the
breach, and not of the deed. Com. Dig. Accord, A. 1 4 C. 7 East, 150. 1 J. B. Moore,
358, 460. Cro. Eliz. 46. 2 Wils. 86. 6 Rep. 43, b.
The satisfaction must be a reasonable one. Generally speaking, the mere acceptance
of a less sum is not in law a satisfaction of a greater sum, (5 East, 230;) and this though
an additional security be given. 1 Stra. 426. An agreement between a debtor and
creditor that part of a larger sum due should be paid by the debtor, and accepted by the
creditor as a satisfaction for the whole, might, under special circumstances, operate as a
discharge of the whole ; but then the legal effect of such an agreement might be con
sidered to be the same as if the whole debt had been paid, and part had been returned
as a gift to the party paying. Per Holroyd, J., 2 B. & C. 481. A debtor's assignment of
all his effects to a trustee, to raise a fund for the payment of a composition to his credi
tors, is a sufficient satisfaction, (2 T. R. 24;) so if a third person guarantees the payment
of the less sum. 11 East, 390. So if a creditor, by his undertaking to accept a compo
sition, induce the debtor to part with his property to his creditors, or induce other cre
ditors to discharge the debtor, to enter into a composition-deed, or deliver up securities
to him, such creditor would be bound by such undertaking. 2 Stark. Rep. 407. 2 M. &
8. 120. 1 Esp. 236. And where several creditors, with the knowledge of each other,
agree on the faith of each others' undertaking to give time to, or accept a composition
from, a debtor, the agreement will be binding on every creditor who is party to it. 3
Camp. 175. 2 M. & S. 122. 16 Ves. 374; and see further, as to composition with credi
tors, 3 Chitty's Com. L. 687 to 698. It should be here also observed that when a bond
or other security under seal has been given and accepted in satisfaction of a simple con
tract-debt, the latter is merged in such higher security, and no action can be supported
for the non-performance of the simple contract, (Cro. Car. 415. Bac. Abr. Debt, G.,)
unless indeed such new security be "oid ; but the mere taking of an instrument of •

Chap. 1.]

PRIVATE WRONGS.

10

several late statutes, (particularly 11 Geo. II. c. 19, in case of irregularity in
the method of distraining, and 24 Geo. II. c. 24, in case of mistakos committed
by justices of the peace,) even tender of sufficient amends to the party injured
is a bar of all actions, whether he thinks proper to accept such amends or no."
II. Arbitration is where the parties injuring and injured submit all matters
in dispute, concerning any personal chattels or personal wrong, to the j ndgnient
of two or more arbitrators, who are to decide the controversy ; and if they do
not agree, it is usual to add, that another person be called in as umpire, (imperator
or impar,)(x) to whose sole judgment it is then referred : or frequently there is
only one arbitrator originally appointed. This decision, in any of these cases,
is called an award. And thereby the question is as fully determined, and the
right transferred or settled, as it could have been by the agreement of the par
ties or the judgment of a court ofjustice.(y) But the right of real property can
not thus pass by a mere award :(z) which subtilty in point of form (for it is now
reduced to nothing else) had its rise from feodal principles ; for if this had been
permitted the land might have been aliened collusively without the consent of the
superior. Yet doubtless an arbitrator may now award a conveyance or a release
(») WWt AngL Soar. L 772. Nicola. Soot. Hist. Libr. ch.
(»1 Brown], 66. lFreem.410.
1, prvpt Jinan.
higher order as a collateral or additional security does not preclude the debtor from
suing on the original contract, and this though judgment be obtained on such security.
2 Leon. 110. 6 T. H. 176, 177. Payment and acceptance of a part of a debt before the
day it {alls due, or at a place where the whole debt was not payable, in satisfaction of
the whole, is a good satisfaction, (Co. Litt. 212, b. ;) and so if the debtor give a chose in
possession for a chose in action, (2 T. R. 24,) as the gift of a horse, or other property in
specie. Co. Litt. 212, b. The mere fulfilment of an act which a party is bound in law
to do is no satisfaction. Per Grose, J., 5 East, 302. A release of an equity of re
demption is no satisfaction. 2 Wils. 86. Conferring a benefit to a third person at the
debtor's
The satisfaction
request is sufficient.
should proceed
See Skin.
from the
Rep.party
391. who wishes to avail himself of it ; for
when it proceeds entirely from a stranger it will be a nullity. See 5 East, 294. 1 Smith
515. Cro. Eliz. 541.
Accord and satisfaction by copartner is a bar to any action against the other partners.
9 Rep. 79, b. So the acceptance of satisfaction from a joint tort-feasor discharges the
other wrong-doers, (Sembl. 3 Taunt. 117;) and accord and satisfaction to one of Beveral
co-plaintiffs will operate as a discharge from all. See 13 Edw. IV. 6. 5 Co. 117, b.—
Chittt.
* By several statutes, (particularly 11 Geo. II. c. 19, in case of irregularity in the method
of distraining, and 11 & 12 Vict. c. 44, in case of mistakes committed by justices of the
peace,) a tender of amends to the party injured is a bar to the action, if the party thinks
proper to accept such tender. If the party injured does not accept the amends tendered,
and the jury, on the trial of the action, think the sum offered sufficient, thek verdict
must be for the defendant. By the Common Law Procedure Act, 1852, s. 70, the defend
ant in all actions (except actions for assault and battery, false imprisonment, libel,
slander, malicious arrest or prosecution, criminal conversation, or debauchery of the
plaintiff's daughter or servant) may pay into court a sum of money by way of compen
sation or amends. And, by statute 6 & 7 Vict. c. 96, s. 2, in action for a libel contained
in any newspaper or periodical publication, the defendant may plead that it was inserted
without malice or gross negligence, and that an apology had been offered to be published.
The defendant may with the plea pay money into court as amends. By s. 4, the offer of
apology is admissible in evidence in mitigation of damages.—Stewart.
Where, by act of assembly, a penalty of fifty pounds was imposed upon any magistrate
or minister marrying a minor without the consent of parents or guardians, and an act
of assembly provided also for notice of any suit against a magistrate in order that he
might have the opportunity to tender amends, it was held that no sum of money short
of the penalty could be a sufficient amends. In demands founded on torts and sounding
in damages, any sum of money may be treated as amends, because the standard of
damage is uncertain, depending on a variety of circumstances, and a party is as likely
to recover on trial less than the sum tendered as to recover more. But for a pecuniary
debt, fixed and certain, a less sum of money cannot be an equivalent. Thus, payment of
a less sum of money can never be admitted as an accord and satisfaction of a greater sum
due. But payment of any sum accepted as satisfaction of damages for a personal injury
is sufficien'. Lowrie vs. V srner, 3 Watts, 317.—Sharswood.
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of land ; and it will be a breach of the arbitration-bond to refuse compliance."
For though originally the submission to arbitration used to be by word, or by deed,
yet, both of these being revocable in their nature, it is now become the practice
to enter into mutual bonds with condition to stand to the award or arbitration
- , of the arbitrators *or umpire therein named.(a)*0 And experience having
■I shown the great use of these peaceable and domestic tribunals, especially
in settling matters of account, and other mercantile transactions, which are
difficult and almost impossible to be adjusted on a trial at law, the legisla(•) Append. No. III. { 6.
And where a party's title to land is referred with his consent, the award is con
clusive evidence, and binding on him and his heirs and assigns as to such title. 3 East,
15.—Chittt.
*• If the parties intend to refer all disputes, the terms of the reference should be, " of
all matters in difference between the parties." When the reference is only intended to
be of the matter in a particular cause, it should be, "of all matters in difference in the
cause." 3 T. R. 628. A time should in all cases be mentioned within which the award is
to be made ; but, if no time be mentioned, the award should be made in a reasonable
time. 2 Keb. 10, 20. 3M.4 8. 145. It is usual to vest in the arbitrators a power of
enlarging the time for making their award ; but it should be stipulated that this enlarge
ment be made a rule of court. It is best to provide that the arbitration is not to be
defeated by the death of either party. 7 Taunt. 571. 2 B. & A. 394. 3 D. & R. 184, 608.
In some cases the court will amend an order of reference. 5 Moore, 167.
A court of chancery will not decree a specific performance, (19 Ves. 431. 6 Ves. 815,)
and no action lies for not appointing an arbitrator, (2 B. & P. 13 ;) but if a party has
agreed not to revoke, or has covenanted to perform an award, and the award he made,
he will be liable to an action for a breach of the agreement or covenant if he revoke or
refuse to perform the award, (see 5 B. & A. 507. 1 D. & R. 106. 2 Chit. R. 316. 5 East,
266 ; and see 4 B. & C. 103 ;) and an attachment for a contempt of court sometimes lies,
where the submission is a rule of court. Crompt. Prac. 262. 1 Stra. 593. 7 East, 607.
With respect to the revocation of the arbitrator's authority, it is a rule of law that every
species of authority, being a delegated power, although by express words made irrevo
cable, is nevertheless in general revocable. See 8 Co. 82. A submission to arbitration
may be revoked by the act of God, by operation of law, or by the act of the parties.
The death of either or any of the parties before the award is delivered in general vacates
the submission, unless it contain a stipulation to the contrary, (see 1 Marsh. 366. 7
Taunt. 571. 1 Moore, 287, S. C. 2 B. & A. 394 :) but where all matters in difference in a
cause are referred by order of nisi prius to arbitration, the death of one of the parties at
any time before award made is a revocation of the arbitrator's authority and the court
will set aside an award made after his death ; or, in other words, it should seem, if the
cause of action is referred, the death abates the action, but not so if other matters besides
the cause of action are referred. 3 D. & R. 608. 2 B. & A. 394.
If a feme-sole submit to arbitration, and marry before the award is delivered, such
marriage is in effect a revocation, without notice to the arbitrators, (2 Keb. 865. Jones,
388. Roll. Abr. 331;) but the husband and wife may be sued on their bond for such
revoking. 5 East, 266.
Bankruptcy of one of the parties is no revocation. 2 Chit. Rep. 43. 4 B. & A. 250.
The death of the arbitrators, or one of them, will defeat the reference, unless there be a
clause in the submission to the contrary, (see 4 Moore, 3 ;) so if the arbitrators do not
make the award within the limited time, or they disagree, or refuse to act or intermeddle
any further. 1 Roll. Abr. 261. 2 Saund. 129. Tidd, I ed. 877.
The parties themselves, as we have just seen, may revoke the arbitrators' authority
before the award is made : the revocation must follow the nature of the submission : if
the latter be by parol, so may the revocation. 2 Keb. 64. If the submission be by deed,
so must the revocation. 8 Co. 72 ; and see T. Jones, 134. Notice of the revocation by
the act of the parties must be given to the arbitrators in order to render it effectual.
Roll. Abr. 331. Vin. Abr. Authority, 13 ; and see 5 B. 4 A. 507.
The law relating to the proceedings during the conduct of the arbitration, and the
duties of arbitrators and umpires, will be found in 3 Chit. Com. Law, 650 to 656, and
Caldw. on Arb. 42, 45, <tc. As to the power, &c. of awarding costs, see Tidd, 8 ed. 883 to
88". As to when a court of equity will compel an arbitrator to proceed, see 1 Swanst. 40.
As to the general requisites of an award and how it will be construed, see 3 Chit. Com.
Law, 656 to 660. Tidd, 8 ed. 882. For the remedy to compel the performance of an
award, see Tidd, Prac. 8 ed. 887 to 894. 3 Chit. Com. Law, 600 to 665 ; and for the relief
against an improper award, see 3 Chit. Com. Law, 665 to 668. Tidd, Prac. 8 ed. 894 to
898.—Chittt.
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hire has now established the use of them as well in controversies where causes
are depending as in those where no action is brought : enacting, by statute 9 &
10 W. III. c. 15, that all merchants and others who desire to end any contro
versy, suit, or quarrel, (for which there is no other remedy but by personal
action or suit in equity,) may agree that their submission of the suit to arbi
tration or umpirage shall be made a rule of any of the king's courts of record,
and may insert such agreement in their submission or promise, or condition of
the arbitration-bond : which agreement being proved upon oath by one of the
witnesses thereto, the court shall make a rule that such submission and award
shall be conclusive : and, after such rule made, the parties disobeying the award
shall be liable to be punished as for a contempt of the court ; unless such awaid
shall be set aside for corruption or other misbehaviour in the arbitrators or
umpire, proved on oath to the court within one term after the award is made.
And, in consequence of this statute, it is now become a considerable part of the
business of the superior courts to set aside such awards when partially or
illegally made; or to enforce their execution, when legal, by the same process
of contempt as is awarded for disobedience to those rules and orders which are
issued by the courts themselves.*1
"The Common Law Procedure Act, 1854, it may be observed, contains several very
important provisions with reference to arbitrations by consent of parties. Some more
particular mention of these enactments may not be considered inopportune.
To prevent an arbitration coming to an end without an award being made, it is pro
vided that if in any arbitration the document authorizing the reference provides that
the reference shall be to a single arbitrator, and the parties do not concur in the appoint
ment of an arbitrator ; or if any arbitrator refuses to act, or becomes incapable of acting,
or dies, and the parties do not concur in appointing a new one; or if, where the partiea
or two arbitrators are at liberty to appoint an umpire, such parties or arbitrators do not
appoint an umpire ; or if any umpire refuses to act, or becomes incapable of acting, or
dies, and the parties or arbitrators do not appoint a new umpire,—in every such instance
any party may serve the other party or the arbitrators, as the case may be, with notice
to appoint an arbitrator or umpire; and if within seven days no arbitrator or umpire is
appointed, any judge of any of the superior courts may appoint the arbitrator or
umpire.
Nor can a reference be rendered nugatory by the failure of one party to appoint an
arbitrator ; for when a reference is to two arbitrators, one to be appointed by each party,
and one party fails to appoint an arbitrator for seven days after the other party has done
•o and has served the party thus failing to appoint with a notice to appoint his arbi
trator,
trator,and
theanparty
award
whomade
has by
appointed
such solemay
arbitrator
appointwill
histhen
own be
arbitrator
binding toonact
both
as sole
parties.
artiThe court or a judge may, nevertheless, revoke the appointment on such terms as may
*eem just.
Formerly it was required that express authority to appoint an umpire should be given
to arbitrators ; otherwise such an appointment could not be made by them. Now, how
ever, when a refeience is to two arbitrators, and the document authorizing it does not
•how that it was intended that there should not be an umpire or provide otherwise for
the appointment of an umpire, the two arbitrators may appoint an umpire. They may
be called upon to make the appointment by notice from any of the parties to the refer
ence: and the appointment must be made within seven days; otherwise an umpire may
be appointed by a judge.
An arbitrator is also required to make his award within three months after he has been
appointed and has entered on the reference, or been called upon by a notice in writing
from a party to the reference to do so ; but the parties, by consent in writing or the
court, may enlarge the time for the arbitrator making his award.
That delay may be avoided, however, when arbitrators cannot agree, it is provided
that any umpire, when appointed, may enter on the reference in lieu of the arbitrators,
if the latter have allowed their time to expire without making an award, or have
delivered to any party, or to the umpire himself, a notice stating that they cannot agree.
Instead of deciding the dispute, an arbitrator may state his award in the form of a
■peciai case for the opinion of the court, the nature and object of which proceeding shall
be explained afterwards
n after the statute 9 & 10 W. III. c. 15, it was decided that the right to real property
not pass by a mere award. 1 Roll. Abr. 242. 1 Ld. Raym. 115. This subtlety in
point of form (for it was soon reduced to nothing else) had its rise from feudal principlea; for, if this had been permitted, the land, it was said, might be aliened colluaivel;
You II.-2
ir
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CHAPTER II.
OF REDRESS BY THE MERE OPERATION OF LAW.
The remedies for private wrongs which are effected by the mere operation
*>f the law will fall within a very narrow compass ; there being only two instances
of this sort that at present occur to my recollection: the one that of retainer,
where a creditor is made executor or administrator to his debtor; the other in
the case of what the law calls a remitter.
I. If a person indebted to another makes his creditor or debtee his executor,
or if such a creditor obtains letters of administration to his debtor; in these
cases the law gives him a remedy for his debt by allowing him to retain so much
as will pay himself, before any other creditors whose debts are of equal degree.(<z)1
This is a remedy by the mere act of law, and grounded upon this reason : that
the executor cannot, without an apparent absurdity, commence a suit against
himself, as a representative of the deceased, to recover that which is due to
him in his own private capacity: but, having the whole personal estate in his
hands, so much as is sufficient to answer his own demand is, by operation of
-. law, applied to that particular purpose. Else, by being made executor *he
-I would be put in a worse condition than all the rest of the world besides.
For though a ratable payment of all the debts of the deceased, in equal degree,
is clearly the most equitable method, yet, as every scheme for a proportionable
distribution of the assets among all the creditors hath been hitherto found to be
impracticable, and productive of more mischiefs than it would remedy, so that
the creditor who first commences his suit is entitled to a preference in payment;
it follows that, as the executor can commence no suit, he must be paid the last
of any, and of course must lose his debt, in case the estate of his testator should
prove insolvent, unless he be allowed to retain it.' The doctrine of retainer is
(•) 1 Roll. Abr. 922. Plowd. 643. See book 1L page 511.
without the consent of the superior. If, therefore, an arbitrator awarded a conveyance
or a release of land, and the party ordered to convey refused to do so, the court of
chancery must have been resorted to in order to enforce a specific performance of the
♦ward. This proceeding is no longer necessary, however; for an award directing the
possession of land to be delivered may now be enforced summarily, like a judgment in
ejectment. Com. Law Proc. Act, 1854.
An award, as we have seen, is only a final judgment on the matters submitted, when
the decision of the arbitrator is properly made. An award may and will be set aside by
the court, in the exercise of the summary jurisdiction conferred upon it by the statute
before referred to, when the arbitrator has not pursued the submission, or has in any
respect exceeded his authority; when the award itself is uncertain or ambiguous; when
the proceedings in the arbitration have been irregular ; when the arbitrator has miscon
ducted himself ; or when the award has been procured by undue means. But these
constitute but a few of the instances in which an award will be set aside ; for it would be
quite out of place here to enter into any detail of the circumstances which will avoid an
1 Toiler, 4 ed. 295, 298. So if a creditor be made a co-executor. 1 B. & P. 630. The
same law as to an administrator (8 T. R. 407) or heir. 2 Vern. 62. So if a debtor be
made executor of creditor, it is a release at law. Ante, 2 book, 512. Plowd. 184. Salk.
299.—Cbittt.
'The principle of an equal and pro rata distribution of the property of an insolvent de
cedent among his creditors has been adopted and successfully carried out in the United
States. So far from being impracticable, or accompanied with inconveniences more
than counterbalancing its justice,—as the learned commentator plainly intimates,—do
voice would be raised anywhere in favour of a return to a system which was a mere
scramble as to wko should get priority, and with a very unjust power in the executor or
administrator not only to prefer himself but others. It follows that in this country
cutor
there or
is no
administrator
such thing as
must
retainer
come asin against
pari passu
other
withcreditors
all others,
in equal
according
degree.
to theThe
general
exe*
pnnci|.!«'s of order Bettled by the various statutes,—in which there is some diversity, but
a manifest tendency in the later legislation to place all debts, without regard to quality,
upon one and the same level.—Suarswood.
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therefore the necessary consequence of that other doctrine of the law, the prior
ity of such creditor who first commences his action. But the executor shall
not retain his own debt, in prejudice to those of a higher degree; for the law
only puts him in the same situation as if he had sued himself as executor and
recovered his debt ; which he never could be supposed to have done while debts
of a higher nature subsisted. Neither shall one executor be allowed to retain
his own debt in prejudice to that of his co-executor in equal degree ; but both
shall be discharged in proportion.(fi) Nor shall an executor of his own wron»
be in sny case permitted to retain.(c)
II. Remitter is where he who hath the true property or jus proprietatis ir.
lands, but is out of possession thereof, and hath no right to enter without re
covering possession in an action, hath afterwards the freehold cast upon him by
some subsequent, and of course defective, title ; in this case he is remitted, or
«ent back by operation of law, to his antient and more certain title.(ci) Tho
right of entry, which he hath gained by a bad title, shall be ipso facto annexed
to his own inherent good one : and his defeasible estate shall be utterly defeated
and annulled, by the instantaneous act of law, without his participation or consent/e) As if A. disseizes B., that *is, turns him out of possession, and r*nn
dies, leaving a son C.j hereby the estate descends to C. the son of A., and ^
B. is barred from entering thereon till he proves his right in an action ; now, if
afterwards C, the heir of the disseizor, makes a lease for life to D., with remainder
to B the disseizee for life, and D. dies; hereby the remainder accrues to B., the
disseizee : who, thus gaining a new freehold by virtue of the remainder, which
is a bad title, is by act of law remitted, or in of his former and surer estate.(/)
For he hath hereby gained a new right of possession, to whirh the law imme
diately annexes his antient right of property.
If the subsequent estate, or right of possession, be gained by a man's own act
or consent, as by immediate purchase being of full age, he shall not be remitted
For the taking such subsequent estate was his own folly, and shall be looked
upon as a waiver of his prior right.C^) Therefore it is to be observed, that to
every remitter there are regularly these incidents : an antient right, and a new
defeasible estate of freehold, uniting in one and the same person ; which de
feasible estate must be cast upon the tenant, not gained by his own act or folly.
The reason given by Littleton,(h) why this remedy, which operates silently, and
by the mere act of law, was allowed, is somewhat similar to that given in the
preceding article ; because otherwise he who hath right would be deprived of
all remedy. For, as he himself is the person in possession of the freehold, there
is no other person against whom he can bring an action, to establish his prior
right. And for this cause the law doth adjudge him in by remitter; that is, in
such plight as if he had lawfully recovered the same land by suit. For, as lord
Bacon observes,(j) the benignity of the law is suih, as when, to preserve the
principles and grounds of law, it depriveth a man of his remedy without his
own fault, it will rather put him in a better degree and condition than in a worse.
Nam quod remedio destituitur, ipsa re valet, si culpa absit. But there shall be r*o\
no *remitter to a right for which the party has no remedy by action :{k) >■
as if the issue in tail be barred by the fine or warranty of his ancestors,* and
the freehold is afterwards cast upon him, he shall not bo remitted to his estatetail :(l) for the operation of the remitter is exactly the same, after the union of
the two rights, as that of a real action would have been before it. As therefore
the issue in tail could not by any action have recovered his antient estate, he
shall not recover it by remitter.
And thus much for these extrajudicial remedies, as well for real as personal
injuries, which are furnished or permitted by the law, where the parties are so
C) Vin. At>r. tit. executors, D. 2.
(») Co. Litt 348, 360.
i«i 6 Rep. 36.
(»)
661. c. 9.
(')
Litt.
\
659.
(«) fElem.
(•) Co. litt. 358. Cro. Joe. 489.
(*) Co. Litt. 840.
V) Finch, L. 194. Litt. | 683.
(>) Moor. 116. 1 Ann. 188.
•The issue is no longer liable to be barred by these means. Stat. 3 & 4 W. IV. c. 74
—8t«wakt
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peculiarly circumstanced as not to make it eligible, or in some cases even pos
sible, to apply for redress in the usual and ordinary methods to the courts of
public justice.

CHAPTER HI.
OF COURTS IN GENERAL.
The next, and principal, object of our inquiries is the redress :f injuries by
suit in courts: wherein the act of the parties and the act of law co-operate; the
act of the parties being necessary to set the law in motion, and the process of
the law being in general the only instrument by which the parties are enabled
to procure a certain and adequate redress.
And here it will not be improper to observe, that although, in the several cases
of redress by the act of the parties mentioned in a former chapter,(a) the law
allows an extrajudicial remedy, yet that does not exclude the ordinary course
of justice : but it is only an additional weapon put into the hands of certain
persons in particular instances, where natural equity or the peculiar circum
stances of their situation required a more expeditious remedy than the formal
process of any court of judicature can furnish. Therefore, though I may defend
myself, or relations, from external violence, I yet am afterwards entitled to an
action of assault and battery : though I may retake my goods if I have a fair
and peaceable opportunity, this power of recaption does not debar me from my
action of trover or detinue : I may either enter on the lands on which I have a
right of entry, or may demand possession by a real action : I may either abate
a nuisance by my own authority, or call upon the law to do it for me : 1 may
-l distrain for rent, or have an action of debt, at my own *option : if I do
J not distrain my neighbour's cattle damage-feasant, I may compel him by
action of trespass to make me a fair satisfaction ; if a heriot, or a deodand, be
withheld from me by fraud or force, I may recover it though I never seized it.
And with regard to accords and arbitrations, these, in their nature being merely
an agreement or compromise, most indisputably suppose a previous right of ob
taining redress some other way ; which is given up by such agreement, but as
to remedies by the mere operation of law, those are indeed given, because no
remedy can be ministered by suit or action, without running into the palpable
absurdity of a man's bringing an action against himself; the two cases wherein
they happen being such wherein the only possible legal remedy would be directed
against the very person himself who seeks relief.
In all other cases it is a general and indisputable rule, that where there is i»
legal right there is also a legal remedy, by suit or action at law, whenever lhat
right is invaded. And in treating of these remedies by suit in courts, I snail
pursue the following method : first, I shall consider the nature and several species
of courts of justice ; and, secondly, I shall point out in which of these courts, and
in what manner, the proper remedy may be had for any private injury; or, in
other words, what injuries are cognizable, and how redressed, in each respective
species of courts.
First, then, of courts of justice. And herein we will consider, first, their nature
and incidents in general; and then, the several species of them, erected and
acknowledged by the laws of England.
A court is denned to be a place wherein justice is judicially administered.(6)
And, as by our excellent constitution the sole executive power of the laws is
*241 vested in the person of the king, it will follow that all courts of justice,
J which are *the medium by which he administers the laws, are derived
irom the power of the crown.(c) For, whether created by act of parliament,
or letters-patent, or subsisting by prescription, (the only methods by which any
(•) Ch. 1
(») Co. Litt. M.
(•) Soo bock L oh. 27
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court of judicature(<Z) can exist,) the king's consent in the two former is ex
pressly, and in the latter impliedly, given. In all these courts the king is sup
posed in contemplation of law to be always present; but, as that is in fact
impossible, be is there represented by his judges, whose power is only an ema
nation of the royal prerogative.
For the more speedy, universal, and impartial administration ofjustice between
subject and subject, the law hath appointed a prodigious variety of courts, some
with a more limited, others with a more extensive, jurisdiction ; some constituted
to inquire only, others to hear and determine ; some to determine in the first
instance, others upon appeal and by way of review. All these in their turns
will be taken notice of in their respective places : and I shall therefore here only
mention one distinction, that runs throughout them all ; viz., that some of them
are courts of record, others not of record. A court of record is that where the
acts and judicial proceedings are enrolled in parchment for a perpetual memorial
and testimony : which rolls are called the records of the court, and are of such
high and supereminent authority that their truth is not to be called in question,
for it is a settled rule and maxim that nothing shall be averred against a record,
nor shall any plea, or even proof, be admitted to the contrary, (e)1 And if the
existence of a record be denied, it shall be tried by nothing but itself; that is,
upon bare inspection whether there be any such record or no ; else there would
be no end of disputes. But, if there appear any mistake of the clerk in making
up such record, the court will direct him to amend it. All courts of record are
the king's courts, in right of his crown and royal dignity,(/) and therefore no
other court hath authority to fine or imprison ; so that the very erection r*25
*of a new jurisdiction with the power of fine or imprisonment makes it <•
instantly a court of record. (gf A court not of record is the court of a private
man ; whom the law will not intrust with any discretionary power over the
fortune or liberty of his fellow-subjects. Such are the courts-baron incident to
every manor, and other inferior jurisdictions : where the proceedings are not
enrolled or recorded ; but as well their existence as the truth of the matters
therein contained shall, if disputed, be tried and determined by a jury. These
courts can hold no plea of matters cognizable by the common law, unless under
the value of 40s., nor of any forcible injury whatsoever, not having any process
to arrest the person of the defendant. (A)
In every court there must be at least three constituent parts, the actor, reus,
and Judex: the actor, or plaintiff, who complains of an injury done; the reus, or
defendant, who is called upon to make satisfaction for it ; and the judex, or judical
power, which is to examine the truth of the fact, to determine the law arising
upon that fact, and, if any injury appears to have been done, to ascertain, and
by its officers to apply, the remedy. It is also usual in the superior courts to
have attorneys, and advocates or counsel, as assistants.
An attorney at law answers to the procurator, or proctor, of the civilians and
canonists.(j) And he is one who is put in the place, stead, or turn of another,
to manage his matters of law. Formerly every suitor was obliged to appear in
person, to prosecute or defend his suit, (according to the old Gothic constituO
(»)2In»t.
311
(») 2 Irat. 311.
(•) Co.
Ibid.Utt. 280.
O Pope Boniface VIII. in 6 Dmrrtal. 1. 3, f. 16, \ 3, «pa&U
fO Finch, L. 231.
of "procuratoribus, qui in aliquibus partibus attornati nv»
(<) Salk. 200. 12 Mod. 388.
eupinlur.
'Th'j rule is subject to some exceptions ; for in the case of a judgment Bigned cn a
warrant of attorney given upon an unlawful consideration or obtained by fraud, upon
an affidavit thereof, the court will afford relief upon a summary application. Doug. 190.
Cowp. 727. 1 Hen. Bla. 75. And equity will relieve against a judgment obtained by
fraud or collusion. 1 Anst. 8. 3 Ves. & B. 42. And third persons who have been de
frauded by a collusive judgment may show such fraud, so as to prevent themselves
from being prejudiced by it. 2 Marsh. 392. 7 Taunt. 97. 13 Eliz. c. 5.—Chitty.
* But every court of record has not necessarily a power to line and imprison. 1 Sid.
145. There are several of the king's courts not of record, as the court of equity in
chancery, the admiralty courts, &c. 4 Inst. 84. 37 H. 6, 14, b. Yelv. 227. Com. Dig
tit. lancery, C. 2 —Chittt.
21
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tion,)(A) unless by special license under the king's letters-patent.(r) This is still
tho law in criminal cases.* And an idiot cannot to this day appear by attorney,
*o*-\ but in personam) for he hath not discretion to enable him to appoint *a
J proper substitute : and upon his being brought before the court in so de
fenceless a condition, the judges are bound to take care of his interests, and they
shall admit the best plea in his behalf that any one present can suggest.(n) But,
as in the Boman law, "cum olim in usu fuisset, altering nomine agi non posse, sed,
quia hoc non minimum incommoditatem habebat, cceperunt homines per procuratores
litigare,"(o) so with us, upon the same principle of convenience, it is now per
mitted in general, by divers antient statutes, whereof the first is statute Westm.
3, c. 10, that attorneys may be made to prosecute or defend any action in tho
absence of the parties to the suit. These attorneys are now formed into a
regular corps ; they are admitted to the execution of their office by the superior
courts of Westminster hall, and are in all points officers of the respective courts
of which they are admitted ; and, as they have many privileges on account rf
their attendance there, so they are peculiarly subject to the censure and animad
version of the judges.* No man can practise as an attorney in any of those
courts, but such as is admitted and sworn an attorney of that particular court :
an attorney of the court of king's bench cannot practise in the court of common
pleas ; nor vice versa.* To practise in the court of chancery it is also necessary
to be admitted a solicitor therein : and by the statute 22 Geo. II. c. 40, no person
shall act as an attorney at the court of quarter-sessions but such as has been
regularly admitted in some superior court of record. So early as the statute 4
Henry IV. c. 18, it was enacted, that attorneys should be examined by the judges,
and none admitted but such as were virtuous, learned, and sworn to do their
duty. And many subsequent statutesQ)) have laid them under further regu
lations.'
(*) Stiernhook de jure Golh. 1. 1, c 6.
(•) In»t 4, tit. 10.
I<) F.N. B. 26.
(») 3 Jac. I. c 7. 12 Geo. I. c. 29. 2 Geo. II. c 23. 22 0m,
N. B. 27.
II. c.46. 23 Geo. II. c. 26.
[«) Bro. Abr. tit Idiot, 1.
s This is not universally so ; for in prosecutions and informations for misdemeanours,
especially in the court of King's Bench, a defendant may, and usually does, appear and
plead by his attorney or clerk in court. 1 Chitty's Crim. Law. But an attorney has no
right to be present during the investigation of a charge of felony before a magistrate
against his client. 3 B. & A. 432 ; and see 1 B. & C. 37.—Chittt.
4 An attorney is bound to use care, skill, and integrity; and if he be not deficient ij»
any of these essential requisites he is not responsible for any error or mistake arising in
the exercise of his profession. 4 Burr. 2061 ; and see 4 B. & A. 202. If he be deficient,
and a loss thereby arises to his client, he is liable to an action in damages, (2 Wils. 325.
1 Bing. 347 ;) and in some cases, as we have above seen, the court of which he is an
attorney will afford a summary remedy.—Chittt.
The judges will exercise their summary jurisdiction over the attorneys of the several
courts, not merely in cases where they have been employed in the conduct of suits, or
any matter purely professional, but " whenever the employment is so connected with
their professional character as to afford a presumption that their character formed the
ground of their employment." Thus, one attornev has been compelled to give up
papers and deeds which had been placed in his hands as steward for the owner of the
estates to which they refer, and another to pay over money which he had received
when employed to collect the effects of an intestate by the administrator, although ha
had never been employed by him to prosecute or defend any suits in law or equity.
Hughes vs. Mayer, 3 T. R. 275. In re Aitkin, 4 B. & A. 47. Luxmoore vs. Lethbridge, 5
B. & A. 808.—Coleridge.
6 But now, by stat. 0 &, 7 Vict. c. 73, s. 27, attorneys admitted of any one of the superior
courts may practise in any other superior court, or in any inferior court of law in Eng
land and Wales, upon signing the roll of such other court. To practise in the court of
chancery and the superior courts of equity, however, it is still necessary to be admitted
a solicitor therein.—Stewart.
* The stat. 6 & 7 Vict. c. 73, consolidating and amending several of the laws relating
to attorneys and solicitors, prescribes the conditions of admission as an attorney, the
time and mode of their service under articles, and the oaths to be administered to them,
and authorizes the judges of the courts of common law and the master of the rolls to
lint examiners to examine the fitness and capacity of all persons applying to be
22
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Of advocates, or (as we generally call them) counsel, there are two species or
degrees ; barristers, and Serjeants. The former are admitted after a considerable
period of study, or at least standing, in the inns of court ;(q) and are in our old
books *styled apprentices, apprenticii ad legem, being looked upon as r*.)f
merely learners, and not qualified to execute the full office of an advocate ■till they were sixteen years standing ; at which time, according to Fortescue,(r)
they might be called to the state and degree of Serjeants, or servientes ad legem.
How antient and honourable this state and degree is, with the form, splendour,
and profits attending it, hath been so fully displayed by many learned writers,(s)
that it need not be here enlarged on. I shall only observe, that Serjeants at law
are bound by a solemn oath(<) to do their duty to their clients : and that by
cuatom(u) the judges of the courts of Westminster are always admitted into
this venerable order before they are advanced to the bench ; the original of
which was probably to qualify the puisnl barons of the exchequer to Decome
justices of assize, according to the exigence of the statute of 14 Edw. III. c.
16.' From both these degrees some are usually selected to be his majesty's
counsel learned in the law; the two principal of whom are called his attorney
and solicitor-general. The first king's counsel under the degree of Serjeant
was Sir Francis Bacon, who was made so honoris causa, without either patent
or fee ;(w) so that the first of the modern order (who are now the sworn servants
of the crown, with a standing salary) seems to have been Sir Francis North,
afterwards lord-keeper of the great seal to king Charles II.(a;) These king's
counsel answer, in some measure, to the advocates of the revenue, advocati ftsci,
among the JKomans. For they must not be employed in any cause against the
crown without special license ;8 in whiclirestriction they agree with the advocates
of the fisc :(y) but in the imperial law the prohibition was carried still further,
and perhaps was more for the dignity of the sovereign : for, excepting some
peculiar causes, the fiscal advocates were not permitted to be at all concerned
*in private suits between subject and subject.(2) A custom has of late r*„a
years prevailed of granting letters-patent of precedence to such barris- *■
in
bookc.i.50.introd. i 1.
(')
Inst 214.
(') See
{*)
Or LL.
LI.
(•) 2Forteao.
Fortesc.
c. 60.
6<
(•) Forttec.
Fortesc. ibid. 10 Rep. prat
his letters, 268.
(")
praf. Dugd. Orig. Jurid. To
(») See bis
which may be added a tract by the late Serjeant Wynne,
(«> See his life by Roger North, 37.
printed in 1766, entitled "Observations touching the An(») Cod. 2, 9, 1.
tiqrity and Dignity of the Degree of Serjeant-at-Law."
(•) Ibid. 2, 7, 13.
admitted as attorneys or solicitors ; and the certificate either of the common law or
equity examiners will be sufficient to entitle a person so examined to admission in all
the courts, examination by both not being necessary.—Stewart.
' The degree of serjeant was deprived of its most profitable, if not most important,
advantage (exclusive audience in the court of Common Pleas) by the stat. 9 A 10 Vict,
e. 54, which extends to all barristers the privileges of Serjeants in the court of Common
Pleas.—Stewart.
The most valuable privilege formerly enjoyed by the Serjeants (who, besides the judges,
were limited to fifteen in number) was the monopoly of the practice in the court ol
Common Pleas. A bill was introduced into parliament in the year 1755 for the purpose
of destroying this monopoly ; but it did not pass. In 1834, a warrant under the signmanual of the crown was directed to the judges of the Common Pleas, commanding
them to open that court to the bar at large, on the ground that it would tend to
the general despatch of business. This order was received, and the court acted
accordingly. But in 1839 the matter was brought before the court by the Serjeants,
when it was decided that the order was illegal, Tindal, C. J., declaring that "from time
immemorial the Serjeants have enjoyed the exclusive privilege of practising, pleading,
and audience in the court of Common Fleas. Immemorial enjoyment is the most solid
of all titles ; and we think the warrant of the crown can no more deprive the serjeant.
who holds an immemorial office, of the benefits and privileges which belong to it, than
it could alter the administration of the law within the court itself." 10 Bingh. 571. 6
Bingh. N. C. 187, 232, 235. However, the statute 9 & 10 Vict. c. 54 has since ex
tended to all barristers the privileges of Serjeants in the court of Common Pleas.—
Sharswood.
* Hence none of the king's counsel can publicly plead in court for a prisoner, or a de
pense
fendantof inabout
a criminal
nine pounds
prosecution,
must without
be incurred
a license,—which
in obtaining it.—Chittv.
is never refused, but an ex
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ter as the crown thinks proper to honour with that mark of distinction:
whereby they are entitled to such rank and pre-audience(a) as are assigned in
their respective patents ; sometimes next after the king's attorney-general, but
usually next after his majesty's counsel then being. These (as well as the queen's
attorney and solicitor-generalYfi) rank promiscuously with the king's counsel,
and together with them sit within the bar of the respective courts ; Dut receive
no salaries, and are not sworn, and therefore are at liberty to be retained
in causes against the crown. And all other Serjeants and barristers indiscri
minately (except in the court of common pleas, where only Serjeants are
admitted)10 may take upon them the protection and defence of any suitors,
whether plaintiff or defendant; who are therefore called their clients, like the
dependants upon the antient Roman orators. Those indeed practised gratis, foi
honour merely, or at most for the sake of gaining influence : and so likewise it
is established with us,(c) that a counsel can maintain no action for his fees ;
which are given, not as locatio vel conductio, but as quiddam honorarium ; not as
a salary or hire, but as a mere gratuity, which a counsellor cannot demand
without doing wrong to his reputation :(d)n as is also laid down with regard to
advocates in the civil law,(e) whose honorarium was directed by a decree of the
*2Q 1 senate not to exceed in any case ten thousand sesterces, *or about 807.
J of English money.(/)u And, in order to encourage due freedom of
(•) Pre audience In the conrt* is reckoned of so much con- 8. Serjeants at law.
sequence that it may not be amies to subjoin a short table 9. The recorder of London,
of the precedence which usually obtains among the prac- 10. Advocates of the civil law.
11. Barristers.
1. The king's premier Serjeant, (so constituted bj special In the courts of exchequer, two of the most experienced
patent.)
barristers, called the corf-man and the tec-man, ( from the
2. The king's ancient Serjeant, or the eldest among the places in which they sit,) hare also a precedence In motions,
king's Serjeants.
(») Seld. tit. Bon. 1, 6, 7.
3. The king's advocate-general.
(« ) Davis, pref. 22. 1 Ch. Rep. 38.
4. The king's attorney-general.*
(') Davis, 23.
b. The king's solicitor-general.*
(•) Ff. 11, 6, L
C. The king's Serjeants.
(/) Tac. Ann. L 11.
T. The king's counsel, with the queen's attorney and
'By the king's mandate, 14th Dec. 1811, the king's attorney and solicitor-general are
now to have a place and audience before the king's premier serjeant.—Chittt.
10 That is, in bank ; for at trials at nisi prius in Common Fleas a barrister who is not a
•erjeant may even lead a cause.—Chittt.
11 Upon the same principle a physician cannot maintain an action for his fees. 4 Term
Rep. 317. It has also been held that no action lies to recover back a fee given to a bar
rister to argue a cause which he did not attend. Peake's R. 122. Formerly it was con
sidered that if a counsel disclosed his client's case or neglected to attend to it, he was
liable to be sued. See Vin. Abr. Actions of Assumpsit, P. But in more modern times
it has been considered that no such action is sustainable. Peake's R. 96.
On the other hand, Berjeants and barristers are entitled to certain privileges. Each is
an esquire ; and his eldest son is qualified to kill game. 1 T. R. 44. They are entitled
when sued separately to have the venue laid in any action against them in Middlesex,
(1 Stra. 610,) and are privileged from arrest and from being taken in execution whilst
they are on their proper circuit and when they are attending the sittings at Nisi Prius.
1 Hen. Bla. 036.—Chittt.
11 The circumstances which led to this decree, as recorded by Tacitus, deserve to be
mentioned. Samius, a Roman knight of distinction, having given Suilius a fee of three
thousand guineas to undertake his defence, and finding that he was betrayed by his ad
vocate, ferro in domo ejus incubuit. In consequence of this, the senate insisted upon en
forcing the Cincian law, qu& eavetur antiquitus, nequis ob causam orandam pecuniam donumvt
sccipiat.
Tacitus then recites the arguments of those who spoke against the payment of fee*
and of those who supported the practice, and concludes with telling us that Claudius
Csesar, thinking that there was more reason, though less liberality, in the arguments of
the latter, eapiendis pecuniis posuit modum, usque ad dena sestertia, quern egressi Tepetundarum
tenerentur. 1 Anr . lib. 11, c. 5.
But, besides the acceptance of such immense fees, the perfidy of advocates had become
a common traffic; for Tacitus introduces the subject by observing, nec quidquam public*
mercis tarn venule fuit qvam advocaiorum perfidia. To the honour of our courts, the corrup
tion of judges and the treachery of counsel are crimes unheard of in this country.
Quid enhn est jut dvile t Quod neque xnfiecli graii/i, nequi per/ringi pottntid, neque aduherari pecvxUt
mssit. Cic. pro ^tecina.—Christian.
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speech in the lawful defence of their clients, and at the same tune to give a
check to the unseemly licentiousness of prostitute and illiberal men, (a few of
whom may sometimes insinuate themselves even into the most honourable pro
fessions,) it hath been holden that a counsel is not answerable for any matter
by him spoken relative to the cause in hand and suggested in his client's instruc
tions, although it should reflect upon the reputation of another, and even prove
absolutely groundless : but if he mentions an untruth of his own invention, or
even upon instructions, if it be impertinent to the cause in hand, he is then
liable to an action from the party injured.Q?)" And counsel guilty of deceit or
collusion are punishable by the statute Westm. 1, 3 Edw. I. c. 28, with impri
sonment for a year and a day, and perpetual silence in the courts ; a punishment
nil! sometimes inflicted for gross misdemeanours in practice.(A)

OF THE PUBLIC COURTS
CHAPTEE
OF COMMON
IV. LAW AND FQUITY.

We are next to consider the several species and distinctions of courts of
justice which are acknowledged and used in this kingdom. And these are,
either such as are of public and general jurisdiction throughout the whole realm,
or such as are only of a private and special jurisdiction in some particular parts
of it Of the former there are four sorts : the universally established courts of
common law and equity; the ecclesiastical courts; the courts military; and
courts maritime. And, first, of such public courts as are courts of common law
and equity.
The policy of our antient constitution, as regulated and established by the
great Alfred, was to bring justice home to every man's door, by constituting as
many courts of judicature as there are manors and townships in the kingdom,
wherein injuries were redressed in an easy and expeditious manner by the
suffrage of neighbours and friends. These little courts, however, communicated
with others of a larger jurisdiction, and those with others of a still greator
power; ascending gradually from the lowest to the supreme courts, which were
respectively constituted to correct the errors of the inferior ones, and to deter
mine such causes as by reason of their weight and difficulty demanded a more
solemn discussion. *The course of justice flowing in large streams from r*o\
the king, as the fountain, to his superior courts of record ; and being
then subdivided into smaller channels, till the whole and every part of tho
kingdom were plentifully watered and refreshed. An institution that seems
highly agreeable to the dictates of natural reason, as well as of more enlightened
policy; being equally similar to that which prevailed in Mexico and Peru before
they were discovered by the Spaniards, and to that which was established in
(f) Cto. Jac SO.
(») Sir T. R»jm. 378.
In New Jersey, an advocate's fees are not recoverable at law. Shaver vs. Norris, Pen
nington, 663. 8eeley»». Crane, 3 Green, 35. Van Alter vs. McKinney's Exrs., 1 Harrison,
236. However, the general current of decisions in the United States is in favour of the
right of counsel to recover by a suit at law a reasonable compensation for their services,
whether in court or out of court. Stevens vs. Adams, 23 Wendell, 57, S. C. 26. Ibid
451. Newman vs. Washington, Martin & Yerger, 79. Stevens vs. Monges, 1 Harrington,
127. Bayard vs. McLane, 3 Harrington, 217. Duncan vs. Beisthaupt, 1 McCord, 149
Downing vs. Major, 2 Dana, 228. Christy vs. Douglass, Wright's Ch. Rep. 485. Webbv*
Hepp, 14 Missouri, 354. Vilas vs. Downer, 21 Vermont, 419. Lecatt vs. Sailer, 3 Porter,
115. Gray vs. Brackenridge, 2 Penna. Rep. 181. Foster vs. Jack, 4 Watte, 33. It may
oe questioned whether the real interests of the profession have been promoted by the
change.—Sharswood.
™ See the late important case establish ng the correctness of this position. Holt, C
*i P. 621 I B. & A. 232. 1 Saund. Rep 130.—Ohitty.
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the Jewish republic by Mosea. In Mexico each town and province had its
proper judges, who heard and decided causes, except when the point in litigation
was too intricate for their determination; and then it was remitted to the
supreme court of the empire, established in the capital, and consisting of twelve
judges.(a) Peru, according to Garcilasso de Vega, (an historian descended
from the antient Incas of that country,) was divided into small districts con
taining ten families each, all registered and under one magistrate, who had
authority to decide little differences and punish petty crimes. Five of these
composed a higher class, of fifty families; and two of these last composed
another, called a hundred. Ten hundreds constituted the largest division, con
sisting of a thousand families; and each division had its separate judge 01
magistrate, with a proper degree of subordination.(6) In like manner, we read
of Moses, that, finding the sole administration of justice too heavy for him, he
" chose able men out of all Israel, such as feared God, men of truth, hating
covetousness : and made them heads over the people, rulers of thousands, rulers
of hundreds, rulers of fifties, and rulers of tens ; and they judged the people at
all seasons : the hard causes they brought unto Moses; but every small matter
they judged themselves."(c) These inferior courts, at least the name and form
of them, still continue in our legal constitution ; but as the superior courts of
record have in practice obtained a concurrent original jurisdiction with these ;
and as there is, besides, a power of removing plaints or actions thither from all
the inferior jurisdictions; upon these accounts (amongst others) it has happened
♦321 *nat *^nese P°*ty tribunals have fallen into decay, and almost into obliJ vion ; whether for the better or the worse, may be matter of some specu
lation, when we consider on the one hand the increase of expense and delay, and
on the other the more able and impartial decision, that follow from this change
of jurisdiction.
The order I shall observe in discoursing on these several courts, constitute*,
for the redress of civil injuries, (for with those of a jurisdiction merely crimina.
I shall not at present concern myself,) will be by beginning with the lowest,
and those whose jurisdiction, though public and generally dispersed throughout
the kingdom, is yet (with regard to each particular court) confined to very
narrow limits; and so ascending gradually to those of the most extensive and
transcendent power.
1. The lowest, and at the same time the most expeditious, court of justice
known to the law of England, is the court of piepoudre, curia pedis pulverizati;
so called from the dusty feet of the suitors ; or, according to Sir Edward Coke,(d)
because justice is there done as speedily as dust can fall from the foot; upon
the same principle that justice among the Jews was administered in the gate
of* the city,(e) that the proceedings might be the more speedy as well as public.
But the etymology given us by a learned modern writer(/) is much more inge
nious and satisfactory; it being derived, according to him, from pied puldreaux,
(a pedler, in old French,) and therefore signifying the court of such petty
chapmen as resort to fairs or markets. It is a court of record, incident to every
fair and market, of which the steward of him who owns or has the toll of the
market is the judge ; and its jurisdiction extends to administer justice for all com
mercial injuries done in that very fair or market, and not in any preceding one.
So that the injury must be done, complained of, heard, and determined within
the compass of one and the same day, unless the fair continues longer. The
,,oo-| court hath cognizance of *all matters of contract that can possibly arise
-! within the precinct of that fair or market ; and the plaintiff must make
oath that the cause of action arose there.(g) From this court a writ of error
lien, in the nature of an appeal, to the courts at Westminster ;(A) which are now
also bound by the statute 19 Geo. III. c. 70 to issue writs or execution, in aid
of its process after judgment, where the person or effects of the defendant are
not within the limits of this inferior jurisdiction ; which may possibly occasion
(•) Mod. On. Hist xiXTili. 469
(<) Ruth It.
!»)
(/) nurrington's
Obierrat.
(•) Ibid,
Eiod xzxix.
XTiU. 14.
<#)
I V o. 2. on the >tat. 331
#) Stat 17"
17 Kdw. ir
1*1 4 last 272.
(»)») Cro.
~ Blta. 773.
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the revival of the practice and proceedings in these courto, which are now in a
manner forgotten. The reason of their original institution seems to have been
to do justice expeditiously among the variety of persons that resort from dis
tant places to a fair or market ; since it is probable that no other inferior court
might be able to serve its process, or execute its judgments, on both, or perhaps
either, of the parties; and therefore, unless this court had been erected, the
complainant must necessarily have resorted, even in the first instance, to some
superior judicature.
II. The court-baron is a court incident to every manor in the kingdom, to be
holden by the steward within the said manor. This court-baron is of two
natures
the one is a customary court, of which we formerly spoke,(A) apper
taining entirely to the copyholders, in which their estates are transferred by
surrender and admittance, and other matters transacted relative to their tenures
only. The other, of which we now speak, is a court of common law, and it is
the court of the barons, by which name the freeholders were sometimes
antiently called :' for that it is held before the freeholders who owe suit and
service to the manor, the steward being rather the registrar than the judge.
These courts, though in their nature distinct, are frequently confounded together.
The court we are now considering, viz., the freeholders' court, was composed
of the lord's tenants, who were the pares of each other, and were bound by
their feodal tenure to assist their lord in the dispensation of domestic justice.
This was formerly held every three weeks ; and its most important business is
to determine, by writ of right, all controversies relating to the right of lands
within the manor.1 It may also hold plea of any personal actions of debt, tres
pass on the case, or the like, where the debt or damages do not *amount p
to forty shillings ;(Z) which is the same sum, or three marks, that
bounded the jurisdiction of the antient Gothic courts in their lowest instance,
or fierding-courts, so called because four were instituted within every superior
district or hundred.(wi) But the proceedings on a writ of right may be removod
into the county-court by a precept from the sheriff called a tolt,(n) " quia tollit
atque eximit causam e curia haronum." (o) And the proceedings in all other
actions may be removed into the superior courts by the king's writs ofpone,(p)
or accedas ad curiam, according to the nature of the suit.(g') After judgment
given, a writ also of false judgment(f) lies to the courts at Westminster to re
hear and review the cause, and not a writ of error ; for this is not a court of
record : and therefore, in some of these writs of removal, the first diroction
given is to cause the plaint to be recorded, recordari facias loquelam.
III. A hundred-court is only a larger court-baron, being hold for all the
inhabitants of a particular hundred instead of a manor. The free suitors are
here also the judges, and the steward the registrar, as in the case of a courtbaron. It is likewise no court of record ; resembling the former in all points,
except that in point of territory it is of greater jurisdiction.^) This is said by
Sir Edward Coke to have been derived out of the county-court for the ease of
the people, that they might have justice done to them at their own doors,
without any charge or loss of time;(t) but its institution was probably coeval
with that of hundreds themselves, which were formerly obsorved(u) to have
been introduced, though not invented, by Alfred, being derived from the polity
Co. Litt. 58.
(?) See Append. No. I. 3 3.
) Book ii. cb. 4, 6, and 22.
(f) F. K. B. 4, 70. Finch, L. 444, 446.
Finch,
218.
(') F.Finch,
N. B.L.18.243. 4 Inst. 207.
1 Stieruhook tic jure Goth. 1. 1, c. 2.
(■)
(»)
F.
N.
B.
3,
4.
See
Append.
No.
I.
{
2.
(')
2
Inst.
(•) 3 Kep. pref.
(•) Book i.71.
p. 116.
' All the freeholders of the king were called barons ; but the editor is not aware that
it appears from any authority that this word was ever applied to those who held free
holds of a subject. See an account of the ancient barons, ante, 1 book, 399, n. 5. It
seems to be the more obvious explanation of the court-baron that it was the court of the
baron or lord of the manor, to which his freeholders owed suit and service. In like
manner, we say the king's court and the sheriff's court.—Christian.
• The writ of right having been abolished, (3 4 4 W. IV. c. 27, s. 36,) this branch of it*
jurisdiction no longer exists.—Kerr.
rr
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of the antient Germans. The centeni, we may remember, were the principal
inhabitants of a district composed of different villages, originally in number a
*oc -i hundred, but afterwards only *called by that name ;(v) and who probably
J gave the same denomination to the district out of which they were
chosen. Caesar speaks positively of the judicial power exercised in their
hundred-courts and courts-baron. " Principes regionum atque pagorum" (which
we may fairly construe, the lords of hundreds and manors) " inter suos jus
dicunt, controversiasque minuunt."{w) And Tacitus, who had examined their
constitution still more attentively, informs as not only of the authority of the
lords, but that of the centeni, the hundredors, or jury; who were taken out of
the common freeholders, and had themselves a share in the determination.
" Eliguntur in conciliis et principes, qui jura per pagos vicosque reddunt : centeni
singulis, ex plebe comites, consilium simul et auctoritas, absunt."(x) This hundrec
court was denominated hcereda in the Gothic constitution.(y) But this court, as
causes are equally liable to removal from hence, as from the common courtbaron, and by the same writs, and may also be reviewed by writ of false judg
ment, is therefore fallen into equal disuse with regard to the trial of actions*
IV. The county-court4 is a court incident to the jurisdiction of the sheriff.
It is not a court of record, but may hold pleas of debt or damages under the
value of forty shillings.^) Over some of which causes these inferior courts
have, by the express words of the statute of Gloucester,(a) a jurisdiction
totally exclusive of the king's superior courts. For in order to be entitled to
Bue an action of trespass for goods before the king's justiciars, the plaintiff is
directed to make affidavit that the cause of action does really and bond fide
amount to 40s. ; which affidavit is now unaccountably disused,(6) except in the
(") Omttni
ex singulis
sunt,
suos (»)
eocantur,
ft, quod
prima poffis
numeris
fuii,idque
jamipsum.
nomeninter
ft twnor
(•) 4Stiernhook,
Inst. 26o. I. 1, c. 2.
stU Tac. de Mar. Genu, c 6.
(•) 6 Edw. I. c 8.
(») De Belt. OaU. L 8, c. 22.
(») 2 Inst. 391. 3 T. R. 363. Bac Abr. Court of Bong*!
(•) De Morib. Germ, c 13.
Bench, A. 2.
s The courts-baron and hundred-courts have long been entirely obsolete as courts of
civil jurisdiction ; and the statute 9 & 10 Vict. c. 95 has accordingly empowered the
lords of any hundred, or of any honour, manor, or liberty having any court in right
thereof in which debts or demands may be recovered, to surrender the right of holding
such courts to the crown, after which surrender the right of holding such courts is to
cease and determine.—Kerr.
4 As to the county-court in general, see Com. Dig. County-Courts, B. 3. Bac. Abr.
Court, County-Court. Vin. Abr. Court, County, 7 vol. 5. 4 Inst. 266. No action can be
brought in the county-court, unless the cause of action arose, and the defendant reside,
within the county ; and if that be not the case, the action may be brought in the supe
rior court, although for a sum less than 40j. ; for if no action can be brought in the in
ferior jurisdiction for so small a debt, the plaintiff is not therefore to lose it. Per Lord
Kenyon, 6 T. R. 175. 8 T. R. 235. 1 Bos. & P. 75. 1 Dowl. & R. 359. So if the con
tract be made on the high seas, as for wages, it cannot be recovered in the county-court.
1 B. <fc A. 223. But the non-residence of the plaintiff within the jurisdiction constitutes
no objection at common law to his proceeding in the county-court, (1 East, 352 ;) though
in some local courts of request, constituted by particular statutes, both plaintiff aiui de
fendant must reside within the jurisdiction. 8 T. R. 236. This court has no jurisdiction
over trespasses laid to have been committed vi et armis, (per Lord Kenyon, 3 T. R. 38;)
because the county-court, not being a court of record, cannot fine the defendant. Com.
Dig. County C. 8. But it is said to be otherwise when the proceedings are by justiciee.
Com. Dig. County C. 5. The writ of justicies does not, however, except in this instance
and as respects the amount of the debt, enlarge the sheriff's jurisdiction. 1 Lev. 253.
Vin. Abr. Court, County, D., a. 2, pi. 6. An entire debt exceeding 40«. cannot be split,
so as to be sued for in this court ; nor can the creditor falsely acknowledge satisfaction
of a part so as to proceed for the rest. 2 Inst. 312. Palm. 564. Com. Dig. County C.
8. 2 Roll. a. 317, pi. 1. But where the debt has really been reduced by payments
under 40j., it may be recovered in this court. Com. Dig. County C. 8. See 1 B. & P.
223, 224. No capias against the person can issue out of this court, (Com. Dig. County
C. 9 ;) and therefore if the defendant has no goods the plaintiff is without remedy there ;
but an action may at common law be brought in the superior courts on a judgment ob
tained in the county-court, and thus, ultimately, execution against the person may b»
obtained. Greenwood on Courts, 22. Finch, 318. F. N. B. 152.—Chittt.
28
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court of exchequer.5 The statute also 43 Eliz. c. 6, which gives lue juuges in
many personal actions, where the jury assess less damages than 40s., a power
to certify the same and *abridge the plaintiff of his full costs, was also r*oe
meant to prevent vexation by litigious plaintiffs; who for purposes of
mere oppression might be inclinable to institute suits in the superior courts for
injuries of a trifling value. The county-court may also hold plea of many real
actions, and of all personal actions to any amount, by virtue of a special writ
called a justicies; which is a writ empowering the sheriff for the sake of de
spatch to do the same justice in his county-court, as might otherwise bo had at
Westminster.(c) The freeholders of the county are the real judges in this
court, and the sheriff is the ministerial officer. The great conflux of freeholders
which are supposed always to attend at the county-court (which Spelman calls
forum plebeice justicice et theatrutn comitivce potestatis)(d) is the reason why all acts
of parliament at the end of every session were wont to be there published by
the sheriff; why all outlawries of absconding offenders are there proclaimed;
and why all popular elections which the freeholders are to make, as formerly
of sheriffs and conservators of the peace, and still of coroners, verderors, and
knights of the shire, must ever be made in pleno comitatu, or in full countycourt. By the statute 2 Edw. VI. c. 25, no county-court shall be adjourned
longer than for one month, consisting of twenty-eight days. And this was
also the antient usage, as appears from the laws of king Edward the elder ;(e)
"■propositus (that is, the sheriff) ad quartam circiter septimanam frequentem populi
concionem celebrato : cuique jus dicito ; litesque singulas dirimito." In those times
the county-court was a court of great dignity and splendour, the bishop and
the ealdorman, (or earl,) with the principal men of the shire, sitting therein to
administer justice both in lay and ecclesiastical causes//) But its dignity was
much impaired when the bishop was prohibited and the earl neglected to
attend it. And, in modern times, as proceedings are removable from hence
into the king's superior courts, by writ of pone or recordari,(g') in the same
manner as from *hundred-courts and courts-baron; and as the same pgwrit of false judgment may be had, in nature of a writ of en or; this L
has occasioned the same disuse of bringing actions therein.'
(•) Finch, 318. F. N. B. 152.
<f) LL. Bidgari, c. S.
W
Olat.
11. v. amUatm.
(»j F. N. B. 70. Finch, 445.
{*)) C.r
* And in any of the superior courts, when the debt sued for appears on the face of tno
declaration, (3 Burr. 1592,) or is admitted by the plaintiff or his attorney, (2 Bla. Rep.
754.) or proved by an affidavit of the defendant, (4 T. R. 495. 5 id. 64. Tidd. Prac. 8
ed. 565,) to be under 40*., and the plaintiff may recover it in an inferior jurisdiction, they
will stay the proceedings, it being below their dignity to proceed in such action But the
plaintiff may by affidavit show that the debt exceeds 40s., or that the defendant resided
out of the jurisdiction, which will retain the cause in the superior court. 6 T. R. 175.
8 T. R. 235. 1 B. & P. 75. 1 Bowl. & R. 359.—Chittv.
•The new county-courts, so called in contradistinction to the county-courts before
mentioned, were established by the statute 9 & 10 Vict. c. 95. They at first possessed
jurisdiction only for the recovery of debts, damages, and demands, legacies and balances
of partnership accounts, where the sum sued for did not exceed 20/. They were also
charged with the power of giving a landlord possession of premises where the tenant's
t^rcn had determined or he had received proper notice to quit, in cases in which the
rent did not exceed 50/. annually and no fine had to be paid. By the statute 13 & 14
Vict. c. 61, their jurisdiction was extended to actions where the amount sued for did not
exceed 50/., and, if the litigants consented in writing, to actions for any amount what
ever. By this statute an appeal was also given against the decision of the judge on
matter of law, but only in actions for sums above 20/. No appeal lies from his decision
in matters of fact. The other statutes relating to this branch of the jurisdiction of these
courts are the 12 & 13 Vict. c. 101, and 15 <fe 16 Vict. c. 54. They have no jurisdiction,
it may be observed, unless the parties expressly consent in writing to that effect, in
actions in whi":h the title to corporeal or incorporeal hereditaments, or to any toll or
franchise, or in which the validity of any devise or bequest under a will or settlement,
may come in question. Actions brought for a malicious prosecution, for libel or slander,
criminal conversation, or seduction, or breach of promise of marriage, are expresnly ex
cluded.
n
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These are the several species of common-law courts, which, though dis
persed universally throughout the realm, are nevertheless of a partial jurisdic
tion, and confined to particular districts, yet communicating with, and, as it
were, members of, the superior courts of a more extended and general nature ;
which aro calculated for the administration of redress, not in any one lordship,
hundred, or county only, but throughout the whole kingdom at large. Of
which sort is,
of V.
common
The court
bench.of common pleas, or, as it is frequently termed in 'aw, the corut
By the antient Saxon constitution, there was only one superior court of
justice in the kingdom; and that court had cognizance both of civil and
spiritual causes : viz., the wittena- gemote, or general council, which assembled
annually or oftener, wherever the king kept his Christmas, Easter, or Whitsun
tide, as well to do private justice as to consult upon public business. At the
conquest the ecclesiastical jurisdiction was diverted into another channel; and
the Conqueror, fearing danger from these annual parliaments, contrived also tc
separate their ministerial power, as judges, from their deliberative, as coun
sellors to the crown. He therefore established a constant court in his own hall,
thence called by Bracton,(A) and other antient authors, aula regia, or aula regis.
This court was composed of the king's great officers of state resident in his
palace, and usually attendant on his person ; such as the lord high constable
and lord mareschal, who chiefly presided in matters of honour and of arms ;
determining according to the law military and the law of nations. Besides these,
there were the lord high steward, and lord great chamberlain ; the steward of
toon the household; the lord chancellor, whose peculiar *business it was to
J keep the king's seal, and examine all such writs, grants, and letters as
were to pass under that authority ; and the lord high treasurer, who was the
principal adviser in all matters relating to the revenue. These high officers
were assisted by certain persons learned in the laws, who were called the
king's justiciars or justices, and by the greater barons of parliament, all of
whom had a seat in the aula regia, and formed a kind of court of appeal, or
rather of advice, in matters of great moment and difficulty. All these in their
several departments transacted all secular business both criminal and civil, and
likewise
trate,
called
the the
matters
chiefofjusticiar,
the revenue
or capitalis
: and over
justiciarius
all presided
totiusone
Anglice;
specialwho
inagi»
was
also the principal minister of state, the second man in the kingdom, and by
virtue of his office guardian of the realm in the king's absence. And this officer
it was who principally determined all the vast variety of causes that arose in
this extensive jurisdiction, and from the plenitude of his power grew at length
both obnoxious to the poople, and dangerous to the government which em
ployed him.(i)
This great universal court being bound to follow the king's household in all
his progresses and expeditions, the trial of common causes therein was found
rery burdensome to the subject. Wherefore king John, who dreaded also the
power of the justiciar, very readily consented to that article which now forms
*he eleventh chapter of magna carta, and enacts, " that communia placita ntm
(») L. 3, It. 1, c. 7.
(') Bpalm. Glow. 331, 332, 333. OUb. Hilt. C. P. Introd. 1?.
The judges must be barristers of seven years' standing. The judge decides all ques
tions as well of fact as uf law, unless one or other of the parties to the action has de
manded a jury for the trial of matters of fact,—which in actions for sums above 51. may
be obtained as of right, and consists of five jurors summoned from the district where
the court is holden.
The court is a court of record. It is held once a month. And, to encourage parties
to resort to this tribunal, the plaintiff in the superior courts (in suits in which they have
concurrent jurisdiction) does not recover his costs in actions of contract where he reco
vers no more than 201., and in actions of tort where he recovers no more than 5/., un
less the judge of the superior court who tries the cause certifies for costs, or it appears
to the court that there was sufficient reason for bringing the action in the superior
court.—Stiwart.
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ttquantur curiam regis, sed teneantur in aliquo loco ccno.'' This certain place was
established in Westminster hall, the place where the aula regis originally sat,
when the kins resided in that city; and there it hath ever since continued.
And the court being thus rendered fixed and stationary, the judges became so
too, and a chief with other justices of tae common pleas was thereupon ap
pointed ; with jurisdiction to hear and determine all pleas of land, and injuries
merely civil, between subject and subject. "Which critical establishment of this
principal court of *common law, at that particular juncture and that par- r*oQ
ticular place, gave rise to the inn» of court in its neighbourhood; and,
thereby collecting together the whole body of the common lawyers, enabled tho
law itself to withstand the attacks of the canonists and civilians, who laboured to
extirpate and destroy it.(j) This precedent waa soon after copied by king
Philip the Fair in France, who about the year 1302 fixed the parliament at
Paris to abide constantly in that metropolis; which before used to follow the
person of the king wherever he went, and in which he himself used frequently
to decide the causes that were there depending; but all were then referred to
the sole cognizance of the parliament and its learned judges.(Ar) And thus also
in 1495 the emperor Maximilian I. fixed the imperial chamber (which before
always travelled with the court and household) to be constantly held at Worms,
from whence it was afterwards translated to Spires.(i)
The aula regia being thus stripped of so considerable a branch of its juris
diction, and the power of the chief justiciar being also considerably curbed by
many articles in the great charter, the authority of both began to decline apace
under the long and troublesome reign of king Henry III. And, in further pur
suance of this example, the other several officers of the chief justiciar were,
under Edward the First, (who new-modelled the whole frame of our judicial
polity,) subdivided and broken into distinct courts of judicature. A court of
chivalry was erected, over which the constable and mareschal presided ; as did
the steward of the household over another, constituted to regulate the king's
domestic servants. The high steward, with the barons of parliament, formed
an august tribunal for the trial of delinquent peers ; and the barons reserved to
themselves in parliament the right of reviewing the sentences of other courts
in the last resort. The distribution of common justice between man and man
was thrown into so provident an order, that the great judicial oflBcers were*made to form a check upon each other: the court of chancery issuing r*<()
all original writs under the great seal to the other courts; the common
pleas being allowed to determine all causes between private subjects; the exche
quer managing the king's revenue ; and the court of king's bench retaining all
the jurisdiction which was not cantoned out to other courts, and particularly
the superintendence of all the rest by way of appeal ; and the sole cognizance
of pleas of the crown or criminal causes. For pleas or suits are regularly
divided into two sorts : fleas of the crown, which comprehend all crimes and
misdemeanours, wherein the king (on behalf of the public) is the plaintiff; and
common pleas, which include all civil actions depending between subject and
subject. The former of these were the proper object of the jurisdiction of the
court of king's bench ; the latter of the court of common pleas, which is a
court of record, and is styled by Sir Edward Coke(m) the lock and key of the
common law ; for herein only can real actions, that is, actions which concern
the right of freehold or the realty, be originally brought: and all other, oi
prsonal, pleas between man and man, are likewise here determined ; though
m most of them the king's bench has also a concurrent authority.'
The judges of this court are at present(n) four in number, one chief and three
Ses but* L Introd. i 1.
(») 4 Inst. 99.
Mod Co. Hint. xziu. 396.
(") King James I. during the greater part of his reign ap>
Ibid. xxix. 46.
pointed five jndgee in the courts of King's Bench and Com' The jurisdiction of each court is so well established that at this day the court of
King's Bench cannot be authorized to determine a mere real action, so neither can
the court of Common Pleas to inquire of felony or treason. Hawk. b. 2, ch. 1, s. 4.
Bac. Abr. Courts, A. The Kil p's Bench, however, tries title* to land by the action oi
ejectmect.—Chittv
SI
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puisne justices, created by the king's letters-patent, who sit every day in the
four terms to hear and determine all matters of law arising in civil causes,
whether real, personal, or mixed and compounded of both. These it takes
cognizance of, as well originally as upon removal from the inferior courts before
mentioned. But a writ of error, in the nature of an appeal, lies from this court
into the court of king's bench.'
*VI. The court of king's bench (so called because the king used forJ merly to sit there in person,(o) the stylo of the court still being coram
ipso rege)' is the supreme court of common law in the kingdom; consisting
of a chief justice and three puisne justices, who are by their office the sovereign
conservators of the peace and supreme coroners of the land. Yet, though the
king himself used to sit in this court, and still is supposed so to do, he did not,
neither by law is he empowered(p) to, determine any cause or motion, but by
the mouth of his judges, to whom he hath committed his whole judicial authority.(?)w
This court, which (as we have said) is the remnant of the aula regia, is not,
nor can be, from the very nature and constitution of it, fixed to any certain
place, but may follow the king's person wherever he goes : for which reason all
process issuing out of this court in the king's name is returnable " ubicunque
fuerimus in Anglia." It hath indeed, for some centuries past, usually sat at "West
minster, being an antient palace of the crown ; but might remove with the king
to York or Exeter, if he thought proper to command it. And we find that,
after Edward I. had conquered Scotland, it actually sat at Eoxburgh.(r) And
this movable quality, as well as its dignity and power, are fully expressed by
Bracton when he says that the justices of this court are "capitales, generates,
perpetui, et majores ; a latere regis residentes, qui omnium aliorum corrigere tenentur
injurias et errores. {s) And it is moreover especially provided in the articuli
super cartas,(t) that the king's chancellor, and the justices of his bench, shall
follow him, so that he may have at all times near unto him some that be learned
in the laws.
mon Pleas, for the benefit of a casting voice lu case of a After Its dissolution king Edward I. frequently sat 111 ths
difference in opinion, and that the circuits might at all tunes court of King's Bench, (seo the records cited in 2 Burr. 851 ;)
be fully supplied with Judges of the superior courts. And and in later times James 1. is said to hare sat there in
in subsequent reigns, upon the permanent indisposition of a person, but was informed by his judges that he could n£»
judge, a fifth hath been soniotimes appointed. Sir T. Kaym. deliver an opinion.
476.
(<) 4 Inst. 71.
<-) 4 Inst. 73.
M M. 20. 21 Edw. L Hale, Hist C. L. 200.
(?) See book 1. ch. 7. The king used to decide causes in (*) L. 3, c. 10.
person in the aula regia. " In curia domini regis ipse in (') 28 Edw. I. c 6.
propria persona jura decernit." Dial, de Scacch. I. 1, J 4.
"The court now consists of five judges, one chief and four puisne justices. Until the
statute 11 Geo. IV. and 1 W. IV. c. 70, an appeal lay from the judgment of this court
to the court of King's Bench ; but now the appeal for error in law is to the justices of
the court of Queen's Bench and barons of the exchequer, in the exchequer-chamber,
from whose judgment an appeal lies only to the house of lords.—Stewart.
* This court is called the Queen's Bench in the reign of a queen ; and during the pro
tectorate of Cromwell it was styled the upper bench.—Christian.
10 Lord Mansfield, in 2 Burr. 851, does not mean to say, nor do the records there cited
warrant the conclusion, that Edward I. actually sat in the King's Bench. Dr. Henry, in
his very accurate History of Great Britain, informs us that he has found no instance of
*ny of our kings sitting in the court of justice before Edward IV. "And Edward IV.,"
10 says, " in the second year of his reign, sat three days together during Michaelmas Term
in the court of King's Bench ; but it is not said that he interfered in the business of the
court ; and, as he was then a very young man, it is probable that it was his intention to
learn in what manner justice was administered, rather than to act the part of a judge."
5 vol. 282, 4to edit. Lord Coke says that the words in magna carta, (c. 29,) nec super eim
ibimus nec super eum miiiemvs nisi, &c, signify that we shall not sit in judgment ourselves,
nor send our commissioners or judges to try him. 2 Inst. 46. But that this is an erro
neous construction of these words appears from a charter granted by king John in the
sixteenth year of his reign, which is thus expressed :—Nec super eos per vim vel per armcL
ibimus nisi per legem regni nostri vel per judicium parium suorum. See Introd. to Bl. Mae.
Ch. p. 13. Statutes and charters in pari materid must be construed by a reference to each
other ; and in the more ancient charter the meaning is clear that the king will not pro
ceed with violence against his subjects unless justified by the law of his kingdom or by
* judgment of their peers.—Christian.
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*The jurisdiction of this court is very high and transcendent. It keeps r*±o
all inferior jurisdictions within the bounds of their authority, and may
either remove their proceedings to be determined here, or prohibit their pro
gress below. It superintends all civil corporations in the kingdom. It com
mands magistrates and others to do what their duty requires, in every case
where there is no other specific remedy. It protects the liberty of the subject,
by speedy and summary interposition. It takes cognizance both of criminal
and civil causes : the former in what is called the crown side, or crown office ;
the latter in the plea side of the court. The jurisdiction of the crown side is
not our present business to consider : that will be more properly discussed In
the ensuing book. But on the plea side, or civil branch, it hath an original
jurisdiction and cognizance of all actions of trespass or other injury alleged to
be committed vi et armis; of actions for forgery of deeds; maintenance, con
spiracy, deceit, and actions on the case which allege any falsity or fraud ; all of
which savour of a criminal nature, although the action is brought for a civil
remedy ; and make the defendant liable in strictness to pay a fine to the king,
as well as damages to the injured party.(«) The same doctrine is also now
extended to all actions on the case whatsoever :(w) but no action of debt or
detinue, or other mere civil action, can by the common law be prosecuted by any
subject in this court by original writ out of chancery
though an action of
debt given by statute may be brought in the king's bench as well as in the
common pleas.(y) And yet this court might always have held plea of any civil
action, (other than actions real,) provided the defendant was an officer of the
court ; or in the custody of the marshal, or prison-keeper, of this court, for a
breach of the peace or any other offence.(2) And, in process of time, it began
by a fiction to hold plea of all personal actions whatsoever, and has continued
to do so for ages :(<z) it being surmised that the defendant is arrested for
*a supposed trespass, which he never has in reality committed ; and, being r+ .„
thus in the custody of the marshal of the court, the plaintiff is at liberty *■
to proceed against him for any other personal injury : which surmise, of being
in the marshal's custody, the defendant is not at liberty to dispute.(6) And
these fictions of law, though at first they may startle the student, he will find
upon further consideration to bo highly beneficial and useful ; especially as this
maxim is ever invariably observed, that no fiction shall extend to work an
injury : its proper operation being to prevent a mischief, or remedy an incon
venience, that might result from the general rule of law.(c) So true it is, that
in fictione juris semper subsistit mquitas.(d) In the present case, it gives the suitor
his choice of more than one tribunal before which he may institute his action ;
and prevents the circuity and delay of justice, by allowing that suit to be
originally, and in the first instance, commenced in this court, which, after a
determination in another, might ultimately bo brought before it on a writ of
en or."
For this court is likewise a court of appeal, into which may be removed by
writ of error all determinations of the court of common pleas, and of all in
ferior courts of record in England ; and to which a writ of error lies also from
the court of king's bench in Ireland. Yet even this so high and honourable
court is not the dernier resort of the subject ; for, if he be not satisfied with any
determination here, he may remove it by writ of error into the house of lords,
(•) Much, L. 198. 2 Inat 23. DyvertiU de amrtts c bank (>) Thus too in the civil law; contra Actionem nan
W. rojradmittitur probatio : quid enim efficeret probatio vtritatit,
<*) F. N. B. 80, 92. 1 Lilly, Praet Reg. 603.
uW fictio adversut veritatem fingit. Nam fictio nihH aliud
tfl 4 lniL 76. Trye'" Jna Fillzar. 101.
est, quam legit adversus veritatem in re postibUi ex justti
(»)
Caith.
234.
causa
dispositio. 2Gotnqfrcd.
(•)4IarL71.
(«)3Rep.30.
Roll. Rep. in602.Ff. I. 22, L 3.
OIUd.72.
(J) 11 Rep. 51. Co.Litt.160.
11 This is not the present practice. R. T. Hardw. 317. Tidd's Prac. 8 ed. 97.—Chittt
B But, as there is no reason for doing that indirectly which may be done directly, it
was considered expedient to abolish this among other legal fictions, (2 W. IV. c. 39,)
and the mode of commencing an action has for some time been and is now, uniform in
all the superior courts.—Stewart.
Vol- IL—3
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or the court of exchequer chamber, as the case may happen, according to the
nature of the suit and the manner in which it has been prosecuted.1*
VII. The court of exchequer is inferior in rank not only to the court of king's
bench, but to the common pleas also : but I have chosen to consider it in this
order on account of its double capacity as a court of law and a court of equity
m , *also. It is a very antient court of record, set up by "William the ConJ querer,(e) as a part of the aula regia,(f) though regulated and reduced
to its present order by king Edward I.,^) and intended principally to order
the revenues of the crown, and to recover the king's debts and duties. (A) It is
called the exchequer, scaccharium, from the checked cloth, resembling a chess
board, which covers the table there, and on which, when certain of the king's
accounts are made up, the sums are marked and scored with counters. It con
sists of two divisions : the receipt of the exchequer, which manages the royal
revenue, and with which these commentaries have no concern ; and the court
or judicial part of it, which is again subdivided into a court of equity and a court
of common law."
The court of equity is held in the exchequer chamber before the lord
treasurer, the chancellor of the exchequer, the chief baron, and three puisne
ones. These Mr. Selden conjectures^") to have been antiently made out of such
as were barons of the kingdom, or parliamentary barons ; and thence to have
derived their name; which conjecture receives great strength from Bracton's
explanation of magna carta, c. 14, which directs that the earls and barons be
amerced by their peers; that is, says he, by the barons of the exchequer. (k)
The primary and original business of this court is to call the king's debtors to
account,
ments, orbyhereditaments,
bill filed by theany
attorney-general
goods, chattels,
; and
or to
other
recover
profits
any or
lands,
benefits,
tene
belonging to the crown. So that by their original constitution the jurisdiction
of the court of common pleas, king's bench, and exchequer was entirely
separate and distinct : the common pleas being intended to decide all contro
versies between subject and subject; the king's bench to correct all crimes and
misdemeanours that amount to a breach of the peace, the king being then plain
tiff, as such offences are in open derogation of the jura regalia of his crown;
+ Ar.-\ and the exchequer to adjust *and recover his revenue, wherein the king
J also is plaintiff, as the withholding and non-payment thereof is an injury
to his jura jiscalia. But, as by a fiction almost all sorts of civil actions are now
allowed to be brought in the king's bench, in like manner by another fiction all
kinds of personal suits may be prosecuted in the court of exchequer. For as
(•) Uunb. Archdan. 1A.
(») 4 Inrt. 10S-116.
(/> Mndox Hist. Kxch. 109.
(<) Tit. Hon. 2, 6, 16.
if) gpelm. Guil. 1. in cod. leg. rtt. apud Wilkinj.
(*) L. 3, It. 2, c. 1, { 3.
u The appeal from the King's or Queen's Bench is now in all cases to the justices of
the Common Pleas and barons of the exchequer, in the exchequer-chamber, from whose
judgment an appeal lies to the house of lords.—-Stewart.
" Though this court is inferior in rank as well to the court of Common Pleas as the
King's Bench, and though, in general, a subject has a right to resort to either of the
superior courts for the redress of a civil injury, yet this court, having an original, and in
many cases an exclusive, jurisdiction in fiscal matters, will not permit questions, in the
decision of which the king's revenue or his officers are interested, to be discussed be
fore any other tribunal ; and therefore, if an action of trespass against a revenue-officer
ibr his conduct in the execution of his office be brought in the court of Common Pleas
or King's Bench, it may be removed into the office of pleas of this court of exchequer.
1 Anstr. 205. Hardr. 170. Parker, 143. 1 Price, 200. 8 Price, 584. Manning's Ex
chequer Prac. 101, 104, n. On such occasions the court interposes on motion, by order
ing the proceeding to be removed into the office of pleas, which order operates by way
of injunction. The usual order in cases of this nature is that the action be removed
out of the King's Bench or Common Pleas, or other court in which it is depending, into
the office of pleas, and that it shall be there in the same forwardness as in the court out
of which the action is removed. ThiB order, however, does not operate as a certiorari to
remove the proceedings, but as a personal order on the party to stay them there, and, of
course, calls on the defendant in the action to appear, accept a declaration, and put the
plaintiff in the same state of forwardness in the office of pleas as he was in the other
court. Per Eyre, Ch B. 1 Anstr. 205, in notes.—Chitty.
34

Chap. 4.]

PEIVATE WKOJNtib.

all the officers and ministers of this court have, like those of other superior
courts, the privilege of suing and being sued only in their own court ; so also
the king's debtors and farmers, and all accomptants of the exchequer, are privi
leged to sue and implead all manner of persons in the same court of equity that
they themselves are called into. They have likewise privilege to sue and im
plead one another, or any stranger, in the same kind of common-law actions
(where the personalty only is concerned) as are prosecuted in the court of com
mon pleas.
This gives original to the common-law part of their jurisdiction, which was
established merely for the benefit of the king's accomptants, and is exercised
by the barons only of the exchequer, and not the treasurer or chancellor. The
writ upon which all proceedings here are grounded is called a quo minus : in
which the plaintiff suggests that he is the king's fa*mer or debtor, and that the
defendant hath done him the injury or damage complained of; quo minus sufficiens existit, by which he is less able to pay the king his debt or rent. And
these suits are expressly directed, by what is called the statute of Rutland,(/)
to be confined to such matters only as specially concern the king or his minis
ters of the exchequer. And by the articuli super cartas,(m) it is enacted, that
no common pleas be thenceforth holden in the exchequer contrary to the form
of the great charter. But now, by the suggestion of privilege, any person may
be admitted to sue in the exchequer as well as the king's accomptant. The
surmise, of being debtor to the king, is therefore become matter of form and
mere words of course, and the court is open to all the nation equally.15 The same
holds with regard to the equity side of the court : for there any person may file
"a bill against another upon a bare suggestion that he is the king's r*^g
accomptant ; but whether he is so, or not, is never controverted. In this L
court on the equity side, the clergy have long used to exhibit their bills for the
non-payment of tithes ; in which case the surmise of being the king's debtor is
no fiction, they being bound to pay him their first-fruits and annual tenths.
But the chancery has of late years obtained a large share in this business.
An appeal from the equity side of this court lies immediately to the house of
peers; but from the common-law side, in pursuance of the statute 31 Edw. Ill
c. 12, a writ of error must be first brought into the court of exchequer cham
ber. And from the determination there had, there lies, in the dernier resort, a
writ of error to the house of lords.1*
VIII. The high court of chancery is the only remaining, and in matters of
civil property by much the most important of any, of the king's superior and
original courts of justice. It has its name of chancery, cancellaria, from the
judge who presides here, the lord chancellor, or cancellarius ; who, Sir Edward
Coke tells us, is so termed a cancellando, from cancelling the king's letters
patent when granted contrary to law, which is the highest point of his jurisdiction.(n)" But the office and name of chancellor (however derived) was
O 10 Edw. L c. 11.
(») 28 Edw. L c 4.
(») 4 Inst. 88.
u This fiction has been for some time abolished. 2 W. IV. c. 39.—Stewart.
"By the 31 Edward III. c. 12, this court of appeal is to consist of the chancellor and
treasurer, and such justices and sage persons as they <hsll think fit. It is altered by 31
Eliz. c. 1, 16 Car. II. c. 2, 20 Car. II. c. 4, from which it appears that the court may
consist of both the chief justices, or one of them, or of the chancellor, provided the
chancellor is present when the judgment is given. See the proceedings in the case of
Johnstone vt. Sutton in this court. 1 T. R. 493.—Chitty.
Bnt by statute 5 Vict. c. 5 its jurisdiction as a court of equity was transferred to the
court of chancery ; and it is now only a court of law and revenue, with five judges,—a
chief and four puisne barons,—like the courts of Queen's Bench and Common Fleas.
From the judgment of this court an appeal lies to the justices of the Queen's Bench and
Common Pleas, sitting as the court of exchequer chamber; and from that court an
Appeal lies to the house of lords.—Kerr.
" According to the opinion of several learned authors, (as Mr Cambden, in his Bri
tannia, and Dr. Cowell, in his Interpreter, have observed,) the chancery had its name
originally from certain bars laid one over another crosswise, like a lattice, wherewith it
wsa cutironed to keen off the press of the people, and not to hinder the view of tho««
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certainly known to the courts of the Roman emperors : where it originally
seems to have signified a chief scribe or secretary, who was afterwards invested
with several judicial powers, and a general superintendency over the rest of the
officers of the prince. From the Roman empire it passed to the Roman church,
ever emulous of imperial state ; and hence every bishop has to this day his
chancellor, the principal judge of his consistory. And wnen the modern king
doms of Europe were established upon the ruins of the empire, almost every
state preserved its chancellor, with different jurisdictions and dignities, ac
cording to their different constitutions. But in all of them he seems to have
had the supervision of all charters, letters, and such other public instruments
of the crown as were authenticated in the most solemn manner : and therefore
*471 *wnen seals came in use, he had always the custody of the king's great
J seal. So that the office of chancellor, or lord keeper," (whose authority
by statute 5 Eliz. c. 18, is declared to be exactly the same,) is with us at thib
day created by the more delivery of the king's great seal into his custody :(o)
whereby he becomes, without writ or patent, an officer of the greatest weight
and power of any now subsisting in the kingdom, and superior in point of
precedency to every temporal lord.(/>) He is a privy counsellor by his office,^/
and, according to lord chancellor Ellesmere,(r) prolocutor of the house of lords
by proscription. To him belongs the appointment of all justices of the peace
throughout the kingdom. Being formerly usually an ecclesiastic, (for none elso
were then capable of an office so conversant in writings,) and presiding ovethe royal chapel,(s) he became keeper of the king's conscience ; visitor in righi
of the king, of all hospitals and colleges of the king's foundation ; and patroD
of all the King's livings under the value of twenty marks(f) per annum in the
king's books." He is the general guardian of all infants, idiots, and lunatics ;
(•) Lamb. Arcliewn. 65. 1 I;. .11. Abr. 385.
(•) Madox, 1 1 i-t. of Exch. 42.
(J>) Stat. 31 Hen. VIII. c. 10.
(«) 38 Kdw. HI. 3 F. N. B. 38, though Hobait (214) ov
(«) Selden, Office of Lorii Chanc. \ 3.
tends thia value to twentypounds.
\') Of the office of lord chancellor, edit. 1851.
officers who sat therein,—such gates or crossbars being by the Latins called canceltu
Vid. Dugd. 32. Cambden, Cowell, Cassiod. ep. 6, lib. 11. Pet. PythsBus, lib. 2, advers.
c. 12. 1 Harr. Ch. 1. Dr. Johnson seems also inclined to this definition ; and it indeed
appears the most reasonable, for we have also the word "chancel," which signifies that
part of the church formerly barred off from the body of it.—Chitty.
u King Henry V. had two great seals, one of gold, which he delivered to the bishop
of Durham and made him lord chancellor, another of silver, which he delivered to the
bishop of London to keep; and historians often confound chancellors and keepers, (1
Harr. Ch. 68, note. 4 Inst. 88 ;) but at this day, there being but one great seal, there
cannot be both a chancellor and a lord keeper of the great seal at one time, because both
are but one office, as is declared by the stat. 5 Eliz. 4 Inst. 88, and the taking away the seal
determines the office. I Sid. 338. It seems that it is not inconsistent for the lord chan
cellor also to hold the office of chiefjustice of the King's Bench. Lord Hardwicke held
both offices from 20th February till 7th June. 1 Sid. 338. Com. Dig. tit. Chancery, (B
1.)—Chitty.
u With regard to the chancellor's patronage there seems to be some inaccuracy in the
learned judge's text and references. I humbly conceive that a truer statement is this,—
viz., that it appears from the rolls of parliament in the time of Edward III. that it had
been the usage before that time for the chancellors to give all the king's livings taxed (by
ally
the subsidy
cleri or clergymen,
assessments)who
at twenty
had longmarks
laboured
or under,
in theto court
the clerks,
of chancery
who were
; butthen
thatactu
the
bishop of Lincoln, when he was chancellor, had given such livings to his own and other
clerks, contrary to the pleasure of the king and the ancient usage ; and therefore it i»
recommended to the king by the council to command the chancellor to give such livings
only to the clerks of chancery, the exchequer, and the other two benches or courts of
Westminster hall. 4 Edw. III. n. 51. But since the new valuation of benefices, or the
king's books, in the time of Henry the Eighth, and the clerks ceased to be in orders, the
chancellor has had the absolute disposal of all the king's livings, even where the pre
sentation devolves to the crown by lapse, of the value of twenty pounds a year or under
in the king's books. It does not appear how this enlarged patronage has been obtained
by the chancellor ; but it is probably by a private grant of the crown, from a considera
tion that the twenty marks in the time of Edward III. were equivalent to twenty pounds
in the time of Henry VIII. Gibs. 764. 1 Burn, Ec. Law, 129.
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and has tne general superintendence of all charitable uses in the kingdom
cises
And all
in this
his over
judicial
and capacity
above theinvast
theand
court
extensive
of chancery
jurisdiction
; wherein,
whichasheinexer
tht
exchequer, there are two distinct tribunals : the one ordinary, being a court of
common law ; the other extraordinary, being a court of equity.
The ordinary legal court is much more antient than the court of equity. Its
jurisdiction is to hold plea upon a scire facias to repeal and cancel the king's
letters-patent, when made against law or upon untrue suggestions ; and to
hold plea of petitions, monstrans de droit, traverses of offices, and the like ; when
the king hath been advised to do any act, or is put in possession of any lands
So far this was the note in my first edition ; but a reverend gentleman has been so
obliging as to suggest to me that, having once had occasion to examine the subject, he
was inclined to think that the chancellor's patronage was confined to benefices under
20/. a year, and that livings exactly of that value belonged to the king, to be presented
to by himself or his minister. Having, in consequence, looked more attentively into
the subject, I am still of opinion that the authorities support what is advanced in the
preceding part of the note. It cannot be doubted that since the new valor beneficiorum,
pounds were intended to be substituted for marks, and this is expressly stated by bishop
Gibson, p. 764. In the 4 Edw. III., cited above, the chancellor's patronage is stated to be
of all livings of 20 marks and under, del tax de vint marees et dedeyns. In the 1 Hen. VI.
note 25, Rolls of Parliament, tLere is a record appointing the duke of Bedford protector,
and the duke of Gloucester protector in his absence ; and amongst other privileges it
grants the protector, for the time-being, the patronage of all the livings belonging to the
crown, ultra taxam viginti marcarum usque ad taxam triginta marcarum inclusive, and reserves
the rest of the royal patronage to the king, except the benefices belonging to the chan
cellor, virtute officii sui. The word inclusive can only apply to the words usque ad triginta : it
cannot be reconciled with ultra, which was intended to leave the chancellor 20 or under.
This is also clearly expressed in the Registrum Brevium 307, where there is an ancient
writ called de prima beneficio ecclesiastxco habendo. Volumus quod idem A. ad primum leneficium
eccUsiasticum [taxationem viginti marcarum excedens) vacaturum, quod ad prasenaonem nostram
perdnuerit, Ac.
In the year-book, 38 Edw. III. 3, it is laid down as law that the king shall present to
cellor
toutz esglises
shall que
present
passenl
to all
Pextent
not taxed
de 20 marcs
at 20; marks,
and inand
the having
next line
understood
it is said that the living
chan
in question was taxed at 40*. he had presented to it, but as, in fact, it was taxed at 401.,
the king claimed it. The words in French state the general law ; the rest only apply to
the particular case. Yet Watson is so careless as to state the chancellor's patronage to
be under 20 marks and under 20/., and refers to this authority, ch. 9. But it is correctly
cited by Comyns to support the position that the chancellor has the patronage of 20
marks or 20/. Dig. tit. Esgl. H. 5. In Fitz. N. B. 35 it is stated to be under 20 marks,
T/ithout taking any notice of 20 exactly. And in a case in Hob. 214 the word is under.
In that case the chancellor had presented to a living lapsed to the crown above 20/. a
year, and it was held that the king could have no remedy, because the presentation hid
passed the great seal, and therefore apparently made by the king himself ; but if the
presentation had stated that the benefice was under the value of 20/., then it would have
been void, because the chancellor must have been deceived. In this case there was no
occasion to state the instance of a living of the exact value of 20/. This was a benefice
which had devolved to the crown by lapse ; but no objection is made on that ground,
and there seems to be no reason for any distinction, whether the benefice devolves to
the king by lapse or by promotion of the incumbent, or it is part of his original patron
age. I have stated the authorities which expressly give the chancellor the patronage
of the value of 20 marks, or now 20/., and I have referred to those which state it to be
under; and, I cannot but observe, so far they are all consistent, as I find no authority in
opposition to those above, declaring that livings of the value of 20/. belong to the king
and not to the chancellor.
The gentleman who wished me to examine the authorities upon this subject was so
obliging as to inform me that the crown has the patronage of five livings of the exact
value of 20/. in the king's books, but that several others of that value occasionally de
volve to the crown by lapse and promotion ; that he has examined the church-book in
the secretary of state's office, and that he finds within the last century many instances
of presentations to those livings by the crown ; but he admits in some modern instances
where the right to the presentation has been claimed both by the chancellor and the
minister, that the latter has yielded to the former. From the whole, one is led to conelude that these presentations made by the crown were owing either to the inattention
©r the accommodation of the chancellor.—.'hristian.
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or gcods, in prejudice of a subject's right.(u) On proof of which, as the king
*4a-, can never *be supposed intentionally to do any wrong, the law questions
-I not but he will immediately redress the injury, and refers that consci
entious task to the chancellor, the keeper of his conscience. It also appertains
to this court to hold plea of all personal actions, where any officer or minister
of the court is a party.(u) It might likewise hold plea (by scire facias) of par
titions of land in coparcenery,(M>) and of dower,(x) where any ward of the
crown was concerned in interest, so long as the military tenures subsisted : as
it now may also do of the tithes of forest land, where granted by the king, and
claimed by a stranger against the grantee of the crown
and of executions
on statutes, or recognizances in nature thereof, by the statute 23 Henry VIII.
c. 6.(2) But if any cause comes to issue in this court, that is, if any fact be dis
puted between the parties, the chancellor cannot try it, having no power to
summon a jury ; but must deliver the record propria manu into the court of
king's bench, where it shall be tried by the country, and judgment shall be there
given thereon.(a)20 And when judgment is given in chancery upon demurrer
or the like, a writ of error in nature of an appeal lies out of this ordinary court
into the court of king's bench :(6) though so little is usually done on the
common-law side of the court, that I have met with no traces of any writ of
error(c) being actually brought, since the fourteenth year of queen Elizabeth,
a.d. 1572.
In this ordinary or legal court is also kept the officina justitia: out of which
all original writs that pass under the great seal, all commissions of charitable
uses, sewers, bankruptcy, idiotcy, lunacy, and the like, do issue ; and for which
it is always open to the subject, who may there at any time demand and have,
*4.q l ^ debito justitix, any writ that his occasions *may call for. These writs
J (relating to the business of the subject) and the returns to them were,
according to the simplicity of antient times, originally kept in a hamper, in
hanaperio ; and the others (relating to such matters wherein the crown is
immediately or mediately concerned) were preserved in a little sack or bag, in
parva oaga : and thence hath arisen the distinction of the hanaper office and
petty bag office, which both belong to the common-law court in chancery.
But the extraordinary court, or court of equity, is now become the court of
the greatest judicial consequence. This distinction between law and equity, as
administered in different courts, is not at present known, nor seems to have
(•) 4 Rep. Si.
(»' Year-book, 18 Edw. in. 26. 17 Am. 24. 29 Aw. 47.
(•) 4 Inst. SO.
Dyer,
316.opinion
1 Roll.ofRep.
287. 4 Inst.
(•) The
lord-keeper
North,80.in 1682, (1 Tern. 131.
(»)Co.
Litt.
171.
F.
N.
B.
02.
(•) Bro. Abr. tit. Douxr, 6fl. Moor. 686.
1 Kq. Ca. Abr. 129.) that no inch writ of error lay, and that
an injunction might be issued against it, seems not to haTe
(»)
Disma, 10.
(•) Bro.
2 Roll.Abi.
Abr.tit.469.
been well considered.
(•) Cro. Jac. 12. Latch. 112.
" But on the equity side of the court questions of fact may be decided without an issue;
but this jurisdiction ought to be exercised very tenderly and sparingly. 9 Vesey, 168.
On the trial of an issue directed out of chancery, if either party be desirous of having a
special jury, it is said to be proper to move the court of chancery for that purpose. See
Prec. Ch. 264. 2 P. Wms. 68. 4 M. & S. 195, 196.—Chittt.
It is important to confine this observation (which is not always done) to the commonlaw side of the court of chancery. Sitting as a judge at common law and trying causes
according to the rules of the common law, the lord chancellor cannot decide by himself
a disputed fact, and has no power of issuing process to the sheriff or other officer for
summoning a jury. But on the equity side of the court, where the .jurisdiction of the
lord chancellor is placed entirely on other grounds than those of the common law,
he is equally competent to decide on disputed facts as on disputed law ; and it is matter
of discretion only when he either orders or permits the parties to submit the trial of
such fact to the cognizance of a jury. For the manner in which this is done, see post,
452. According to the later precedents, when a record comes into the King's Bench
from chancery, the chancellor does not deliver it propria manu, but sends it by the clerk
of the petty bag. 1 Eq. Ca. Abr. 128.—Coleridge.
And now, by 12 & 13 Vict. c. 109, any issue, either of fact or law, must be sent to one
of the three superior courts of law, there to be determined according to the ordinary
course of proceeding in those courts.—Stewart.
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ever been known, in any other country at any time :(<f) ai d yet the difference
of one from the other, when administered by the same tribunal, was perfectly
familiar to the Komans ;(e) the jus prcetorium, or discretion of the prsetor, being
distinct from the leges, or standing laws,(/) but the power of both centred in
one and the same magistrate, who was equally intrusted to pronounce the rule
of law, and to apply it to particular cases by the principles of equity. With
us, too, the aula regia, which was the supreme court of judicature, undoubtedly
administered equal justice according to the rules of both or either, as the case
might chance to require : and, when that was broken to pieces, the idea of a
eourt of equity, as distinguished from a court of law, did not subsist in the
original plan of partition. For though equity is mentioned by Bracton(<7) as a
thing contrasted to strict law, yet neither in that writer, nor in Glanvil or
Fleta, nor yet in Britton, (composed under the auspices and in the name of
Edward I., and *treating particularly of courts and their several juris- r*~n
dictions,) is there a syllable to be found relating to the equitable juris- L
diction of the court of chancery. It seems therefore probable, that when the
courts of law, proceeding merely upon the ground of the king's original writs,
and confining themselves strictly to that bottom, gave a harsh or imperfect
judgment, the application for redress used to be to the king in person assisted
by his privy-council, (from whence also arose the jurisdiction of the court of
requests,(A) which was virtually abolished by the statute 16 Car. I. c. 10 ;) and
they were wont to refer the matter either to the chancellor and a select com
mittee, or by degrees to the chancellor only, who mitigated the severity or
supplied the defects of the judgments pronounced in the courts of law, upon
weighing the circumstances of the case. This was the custom not only among
our Saxon ancestors, before the institution of the aula regia,(i) but also after
its dissolution, in the reign of king Edward I. ;{k) and perhaps, during its con
tinuance, in that of Henry TL.(T)
In these early times the chief judicial employment of the chancellor must
have been in devising new writs, directed to the courts of common law, to give
remedy in cases where none was before administered. And to quicken the dili
gence of the clerks in the chancery, who were too much attached to antient
precedents, it is provided by statute Westm. 2, 13 Edw. I. c. 24, that " whenso
ever from thenceforth in one case a writ shall be found in the chancery, and in
a like case falling under the same right and requiring like remedy *no r*e.]
precedent of a writ can be produced, the clerks in chancery shall agree *in forming a new one ; and, if they cannot agree, it shall be adjourned to the
next parliament, where a writ shall be framed by consent of the learned in tho
law,(m) lest it happen for the future that the court of our lord the king bo
deficient in doing justice to the suitors." And this accounts for the very great
variety of writs of trespass on the case to be met with in the register ; whereby
the suitor had ready relief, according to the exigency of his business, and adapted
to the specialty, reason, and oquity of his very case.(n) Which provision (with
a little accuracy in the clerks of the chancery, and a little liberality in the
judges, by extending rather than narrowing the remedial effects of the writ)
"be Omnrxt
of Conscience,
Instituted
by Johncourts
III. king
■st (*)
Portugal,
to review
the sentenco
of all inferior
and
nodtrrcte them by equity. (Mod. Un. Uist. xziL 237,) seems
n*tn -r to have l>een a court of appeal.
(•) Thus too the parliament of Paris, the court of session
m Scotland, and every other jurisdiction in Kurope ofwhich
we have any tolerable account, found ail their decisions as
well upon principles of equity as those of positive law.
]»rd Kaimes's Ilistor. Law Tracts, L 325, 331); Princ. of
Equity, 44.
(/) Thus Cicero : 11jam mis promusis, non esse standum,
f»u non rtnW. quir coactwi quis metu et deceptus dolo pro
miseritf qux quidem pUrumque jure prKtorio Uberantur,
nonnulla Ugiiiusr Offic. L i.
(») L. 2, c 7, fol. 23.
(*) The
matters cognizable
in this
court,that,
immediately
before
its dissolution,
were M almost
all suits
by colour
of equity, or supplication mado to the prince, might be
hrought befot » him; but originally and properly all poor

menTs suits, which were made to his majesty by supplication,
and upon which they were entitled to have right, without
payment of any money for the same." Smith's Common
wealth, b. 3, c. 7.
(') Nemo ad regem appellet pro anuoa kite, nisi jus domt
consequi non possit. Si jus nimis stverum sit, aMeviatio
deinde quseraiur apud regem. LL. Edg. c 2.
(*)
Archeion. 59. (who died a.d. 1182, 26 Hen.
\l) Lambard.
Joannes Sarisburiensis,
II..) speaking of the chancellors office in the verses prefixed
to his polycraticon, has these lines i—
Hie est, qui leges regni eanceUat iniquas
Et mandata pii principis xqua jacit
(m) A great variety of new precedeuts of writs, in cases
before unprovided for, are given by this very statute c4
Westm.
2. Archeion. 61.
(•) Lamb.
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might have effectually answered all the purposes of a court of equity ;(o) except
that of obtaining a discovery by the oath of the defendant.
But when, about the end of the reign of king Edward III., uses of land were
introduced,(p) and, though totally discountenanced by the courts of common
law, were considered as fiduciary deposits and binding in conscience by the
clergy, the separate jurisdiction of the chancery as a court of equity began to
be established ;(}) and John Waltham, who was bishop of Salisbury and chan
cellor to king Richard II., by a strained interpretation of the above-mentioned
statute of Westm. 2, devised the writ of subpoena, returnable in the court of
chancery only, to make the feoffee to uses accountable to his cestuy que use :
which process was afterwards extended to other matters wholly determinable
at the common law, upon false and fictitious suggestions; for which therefore
the chancellor himself is, by statute 17 Ric. II. c. 6, directed to give damages
*521 t0 tne Partv unju8tly aggrieved But as the *clergy, so early as the reign
■* of king Stephen, had attempted to turn their ecclesiastical courts into
courts of equity, by entertaining suits pro Icesione fidei, as a spiritual offence
against conscience, in case of non-payment of debts or any breach of civil con
tracts ;(r) till checked by the constitutions of Clarendon,(s) which declared that
"placita de debitis, quce fide interposita debentur, vel absque interpositione fidei, sint
in justitia regis:" therefore probably the ecclesiastical chancellors, who then
held the seal, were remiss in abridging their own new-acquired jurisdiction ;
especially as the spiritual courts continued(f) to grasp at the same authority as
before in suits pro Icesione fidei so late as the fifteenth century,(u) till finally pro
hibited by the unanimous concurrence of all the judges. However, it appears
from the parliament rolls,(w) that in the reigns of Henry IV. and V. the
commons were repeatedly urgent to have the writ of subpoena entirely sup
pressed, as being a novelty devised by the subtlety of chancellor Waltham
against the form of the common law; whereby no plea could be determined
unless by examination on oath of the parties, according to the form of the law
civil, and the law of holy church, in subversion of the common law. But
though Henry IV., being then hardly warm in his throne, gave a palliating
answer to their petitions, and actually passed the statute 4 Hen. IV. c. 23,
whereby judgments at law are declared irrevocable unless by attaint or writ of
error, yet his son put a negative at once upon their whole application : and in
Edward IV.'s time the process by bill and subpoena, was become the daily prac
tice of the court.(a;)
*53 1
*But this did not extend very far : for in the antient treatise entitled
J diversite des courtes,(jf) supposed to be written very early in the sixteenth
century, we have a catalogue of the matters of conscience then cognizable by
subpoena in chancery, which fall within a very narrow compass. No regular
judicial system at that time prevailed in the court; but the suitor, when he
thought himself aggrieved, found a desultory and uncertain remedy, according
to the private opinion of the chancellor, who was generally an ecclesiastic, or
sometimes (though rarely) a statesman : no lawyer navingsat in the court of
chancery from the times of the chief justices Thorp and Knyvet, successively
chancellors to king Edward III. in 1372 and 1373,(z) to the promotion of Sir
Thomas More by king Henry VIII. in 1530. After which the great seal was
indiscriminately committed to the custody of lawyers, or courtiers,(a) or church(•) This wo*
40 the opinion of Fairfax, a very learned Judge courts; according to eome ancient copies, (BertMet tlat.
tn the time of Edward the Fourth. '* Le subpoena (says he) antiq. Lond. 1531, 00, b. 3 Pryn. Rec. 386,) and the commos
me serroii my cy toventtmrni use come U est ore^ si nous atten- English translation of that statute; though in Lyndewode'a
sUmus tielt actions sur les casts, ct mainteinomus le juris, copy (Prov. I. % t. 2) and in the Cotton MS. (Claud. D. 2)
diction de ceo court, et d*auUr courts." Year-book, 21 Edw. that clause Is omitted.
IV. 23.
(>) Year-book. 2 Hen. IT. 10. 11 Hen. IV. 88. 38 Hen.
(») See book 11. ch. 20.
VI. 29. 20 Edw. IV. 10.
(f) Spelm. Olou. 106. 1 Lev. 242.
(») Sot. Pari. 4 Hen. IV. N° 78 and 110. 3 Hen. V. X"
(')
LordUen.
Lyttelt.
Hen. Speed.
II. b. ill.
46, cited in Prynne's Abr. of Cotton's Records, 410, 422, 424,
(■ ) 10
II. c. 16.
468.p. 361, note.
548. 4 Inst. 83. 1 Roll Abr. 370, 371, 372.
(*) In 4 lien. III., suite in court Christian pro Istsione .fidri (») Rot. ParL 14 Edw. IV. N° S3, (not 14 Edw. III.) at
vpon temporal contracts were adjudged to be contrary to cited 1 Roll. Abr. 370, Ac.
.aw. Kim. Abr. tit. Prohibition, 15. But in the statute or (») Tit Chancery, fol. 296. Rastell's edit. A.D. 1534.
writ of circumspecte agatis, supposed by some to hare issued (■) Spelm. Gloss. 111. Ihlgd. Cl.ron. Ser. 60.
IS Edw. I., but more pr.*ably (3 Pryu. Rec. 336)8 Edw. II, («; Wi Sotbesly, St Jobs, and Hatton.
raits pro lasute fidei #ere allowed to the ecclesiastical
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men,(6) according as the convenience of the times and the disposition of theprince required, till Serjeant Puckering was made lord keeper in 1592 ; from
which tini* to the present the court of chancery has always been filled by a
lawyer, excepting the interval from 1621 to 1625, when the seal was intrusted
to Dr. Williams, then dean of Westminster, but afterwards bishop of Lincoln ,
who had been chaplain to lord Ellesmere when chancellor. (c)
In the time of lord Ellesmere (a.d. 1616) arose that notable dispute between
the courts of law and equity, set on foot by Sir Edward Coke, then chiefjustice
of the court of king's bench ; whether a court of equity could give relief after
or against a judgment at the common law ? This contest was so warmly carried
on, that indictments were preferred against the suitors, solicitors, the counsel,
and even a master in chancery, for having incurred a prcemunire by questioning
in a court of equity a judgment in the court of king's bench obtained by gross
fraud and imposition. (d) This, matter, being brought before the king, was by
him referred *to his learned counsel for their advice and opinion ; who r*«i4
reported so strongly in favour of the courts of equity/e) that his ma- <jesty gave judgment in their behalf; but, not contented with the irrefragable
reasons and precedents produced by his counsel, (for the chiefj ustice was clearly
in the wrong,) he chose rather to decide the question by referring it to the
plenitude of his royal prerogative^/) Sir Edward Coke submitted to the
decision,^) and thereby made atonement for his error: but this struggle,
together with the business of commendams, (in which he acted a very noole
part,)(A) and his controlling the commissioners of sewers,(i) were the open and
avowed causes,(A) first of his suspension, and soon after of his removal, from
his office.
Lord Bacon, who succeeded lord Ellesmere, reduced the practice of the court
into a more regular system; but did not sit long enough to effect any con
siderable revolution in the science itself: and few of his decrees which have
reached us are of any great consequence to posterity. His successors, in the
reign of Charles I., did little to improve upon his plan : and even after the
restoration the seal was committed to the earl of Clarendon, who had with
drawn from practice, as a lawyer, near twenty years ; and afterwards to the
earl of Shaftesbury, who (though a lawyer by education) had never practised at
all. Sir Heneage Finch, who succeeded in 1673, *and became afterwards
earl of Nottingham, was a person of the greatest abilities and most un- '■
corrupted integrity; a thorough master and zealous defender of the laws and
constitution of his country; and endued with a pervading genius that enabled
him to discover and to pursue the true spirit of justice, notwithstanding the
embarrassments raised by the narrow and technical notions which then pre
vailed in the courts of law, and the imperfect ideas of redress which had pos
sessed the courts of equity. The reason and necessities of mankind, arising
from the great change in property by the extension of trade and the abolition
of military tenures, co-operated in establishing his plan, and enabled him, in the
course of nine years, to build a system of jurisprudence and jurisdiction upon
wide and rational foundations ; which have also been extended and improved
by many great men who have since presided in chancery. And from that time
to this the power and business of the court have increased to an amazing
(*)
Goodrick,
letters
the JudgesThe
not twelve
to proceed
hi
(•)
Biog. Brit.Gardiner,
4278. and Heath,
Ithistillprerogative,
himself hadsentbeen
firsttoconsulted.
jr. Iges
ft
(*)
Biiaitr*
Works,
It.
611,
612,
682.
joined
in
a
memorial
to
his
majesty,
declaring
that
tbeb
(•) Whitelocke of Pari. ii. 390. 1 Chanc. Rep. Append. 11. compliance would be contrary to their oaths and the law;
if) ** For Chat it appertaineth to oar princely office only to but, upon being brought before the king and council, they.
Judge OTer all judges, and to discern and determine such all retracted and promised obedience in every such case for
several
differences
courts
as attouching
any timetheir
mayjurisdiction,
and shall arise
and between
the sameour
to the case
future,
happened,
except Sir
he would
EdwarddoCoke,
his duty."
who said
Biog." that,
Brit when
1388.
settle and determine as we in our princely wisdom shall find (*) See that article in ch. 6.
to stand most with our honour," Ac. 1 Chanc. Hep. Append. (*) See lord Ellesmere's speech to Sir Henry Montague,
26the new chief justice, 15 Nov. 1616, Moor's Reports, 828.
'*1 See the entry in the council-book, 26 July, 1616. Biog. Though Sir Edward might probably have retained his seat
BriL 1390.
if, during his suspension, he would have complimented lord
(*) In a cause of the bishop of Winchester, touching a com- Tilliers (the new favourite) with the disposal of the most
Mfltdam, king James, conceiving that the matter affected lucrative office In his court, Biog. Brit. 1391.
B lie*><les the chancellor, the matter of the rolls has jurisdiction of judging causes on th#
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From this court of equity in chancery, as from the . <her superior courts, an
appeal lies to the house of peers. But there are these differences between
appeals from a court of equity, and writs of error from a court of law : 1. That
the former may be brought upon any interlocutory matter; the latter upon
extraordinary side of the court of chancery. Cardinal Wolaey was, it is said, the first
who introduced this power, though then much objected to; yet now it seems he is
authorized by special commission under the great seal. Wyatt, Prac. Keg. 278. Com.
Dig. Chancery, B. 4. The time and place of his sitting are usually at six o'clock in th«
evening at his own court in the rolls yard. All decrees made by him must be signed by
the lord chancellor before they are enrolled. 3 Geo. II. c. 30, s. 1. By statute 23 Geo
II. c. 25, s. 6, a yearly sum of 1200/. was granted to him; and by the late act 6 Geo. IV
c. 84 his salary is raised to 7000/. He holds his office by patent for life, and takes the
oath prescribed by 18 Edw. III. in open court. Wyatt, Prac. Reg. 277. He takes pre
cedence next after the chancellor, before all other of' the judges.
Owing to the great increase of business, and which is still increasing, it was providea,
by the 53 Geo. III. c. 24, that his majesty might appoint an additional judge-assistant,
called the vice-chancellor, to assist the chancellor, who must be a barrister of fifteen years'
standing, to hold his office during good behaviour, subject to removal upon the address
of both houses. By sect. 2, he shall hear such cases as the chancellor shall direct. His
decrees shall be subject to reversal by the chancellor, and must be signed by the latter
before they are enrolled. By sect. 3, he cannot alter or vary a decree of chancellor or
master of rolls. Sect. 4 directs in what court he shall sit ; and he is to rank next after
the master of rolls. Sect. 5 appoints his officers. Sect. 6, how he is to be removed.
Sect. 7, oath of office. Sect. 8, his salary, (5000/., increased by 6 Geo. IV. c. 84 to 6000/.)
Sect. 12, that he and his officers shall receive no fees for business done. Query, Whether
the vice-chancellor has power to hear, by consent, a motion to discharge or alter an
order made by the lord chancellor? See 1 J. & W. 429. If he is authorized to discharge
it, he is not to alter it. Id. ib. When sitting for the lord chancellor, he has no juris
diction to alter or discharge orders made by the chancellor. Id. 431.
Besides the master of the rolls, (the chief,) there are eleven other masters in chancery.
Com. I>ig. Chancery, B. 5. All answers and affidavits we sworn before one of them and
signed ; all matters of account, exceptions to answers, &c, irregularities, contempts, and
such like, are referred to them. 13 Car. II. st. 6. 12 Geo. L c. 32. 5 Geo. III. c. 28.
32 Geo. III. c. 42. 9 Geo. III. c. 19. 46 Geo. III. c. 128. Besides these, there are masters
extraordinary, appointed in the country to take affidavits, Ac. Next in precedence are the
six clerks, each of whom has ten sworn clerks under him. The six clerks are principally
concerned in matters in equity, and it is their business to transact and file all proceed
ings by bill and answer, and also to issue certain patents which pass the great seal, a3
pardons of men for chance medley, patents for ambassadors, sheriff's patents, and some
others. All these matters are transacted by their under-clerks. 1 Harr. Ch. P. 75.
Though formerly otherwise, clients are now at liberty to choose their own clerks. Ord.
Ch. 107. They claim, besides fees of six clerks' offices, others as comptrollers of the
hanaper, and for enrolling warrants, for patents, grants, and other matters passing under
the great seal and returned into hanaper office. Six clerks and three clerks of petty bag
are by letters-patent (16 Eliz.) incorporated and styled clerks of the enrolment of the
high court of chancery, and have two deputies. See 14 & 15 Hen. VIII. c. 8.
The office of registrar of this court is of great importance. Com. Dig. Chancery, B. 6.
The registrar has four deputies, two of whom always sit in court and take notes of orders
and decrees, &c. ; and before the same are entered he signs them. 45 Geo. III. c. 75.
Besides these, there are the master of the subpoena office, registrar of affidavits, examiners,
ushers, accountant-general, (12 Geo. I. c. 32. 12 Geo. II. c. 24. 9 Geo. III. c. 19. 32 Geo.
III. c. 42. 4C Geo. III. c. 129. 54 Geo. III. c. 14,) cursitors, clerks of the petty-bag office,
serjeant-at-arms, warden of the fleet, clerk of the chapel of the rolls, &c.—Chittv.
The master of the rolls has long administered justice according to the rules of equity,
in a separate court. He is appointed by letters-patent, and was formerly the chief
merely of the masters in chancery, who carried out the decrees and performed the
ministerial functions of the courts of equity. A recent statute (15 & 16 Vict. c. 80) has
provided, however, for the gradual abolition of the masters in chancery and the trans
ference of their functions, under an amended procedure, to the judges and their chief
clerks. The jurisdiction of the master of the rolls is regulated by the statute 3 Geo. II.
c. 30, by which all decrees and orders made by him, except in matters of bankruptcy
and lunacy, which when this statute was passed were appropriated exclusively to the
lord chancellor, are to be valid, subject, however, to their being discharged or altered on
appeal to the lord chancellor. His jurisdiction is extended by the 3 & 4 W. IV. c. 94;
and an appeal now lies from his judgment to the lord chancellor, or to the court of
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nothing but only a definitive judgment. 2. That on writs of en or the house of
lords pronounces the judgment ; on appeals it gives direction to the court below
to rectify its own decree.
IX. The next court that I shall mention is one that hath nc original juris
diction, but is only a court of appeal, to correct the errors of other jurisdictions.
This is the court of exchequer chamber; which was first erected by statute 31
Edw. III. c. 12 to determine causes by writs of error from the common-law side
of the court of exchequer. And to that end it consists of the lord chancellor
and lord treasurer, taking unto them the justices of the king's bench and com
mon pleas. In imitation of which, a second court of exchequer chamber was
erected by statute 27 Eliz. c. 8, consisting of the justices of the common pleas,
and the barons of the exchequer, before whom writs of error may be brought
to reverse judgments *in certain suits(i) originally begun in the court of r*za
king's bench." Into the court also of exchequer chamber (which then L
consists of all the judges of the three superior courts, and now and then the
lord chancellor also) are sometimes adjourned from the other courts such causes
as the judges upon argument find to be of great weight and difficulty, before any
judgment is given upon them in the court below.(m)
From all the branches of this court of exchequer chamber a writ of error
lies to
X. The house of peers, which is the supreme court of judicature in the king
dom, having at present no original jurisdiction over causes, but only upon
appeals and writs of error, to rectify any injustice or mistake of the law com(') Sw eh. ixt. p. ill.
(-) 4 Inal. 118. i Batot. 148.
appeal in chancery. The master of the rolls is, by 1 & 2 Vict. c. 94, the custodier of the
public records.
In 1813, an additional judge in chancery, or vice-chancellor, was created, with power
to hear and determine all matters depending in the court of chancery, according to the
direction of the lord chancellor. This additional assistance was soon found insufficient
to keep under the business which flowed into this court ; and in 1832 it was relieved from
the jurisdiction in bankruptcy, which it had previously exercised, and which was then
transferred to the courts of bankruptcy, an appeal, however, being still open to one of
the vice-chancellors appointed to sit in bankruptcy. But this appeal must now be made
to the court of appeal in chancery. It was still, however, generally admitted that the
court of chancery was inadequate to relieve the crowd of suitors who awaited its judg
ments, and an increase of judges was loudly called for. Accordingly, when the equity
jurisdiction of the court of exchequer was transferred to the court of chancery in
1841, two additional vice-chancellors were appointed, (5 Vict. c. 5 ;) and a third vicechancellor's court has since been created. 14 & 15 Vict. o. 4. 15 & 16 Viot. o. 80. These
judges are to hear and determine all matters depending in the court of chancery,—either
as a court of law or equity,—or which have been or shall be submitted to the jurisdiction
of the said court or of the lord chancellor by the special authority of any act of parliament.
There is an appeal from the judgment of any of the vice-chancellors, either to the lord
chancellor or to the court of appeal in chancery.
The court of appeal in chancery was created by the stat. 14 & 15 Vict. c. 83. It
consists of two lords-justices, appointed by letters-patent, with whom the lord chancellor
sometimes sits to form a full court, but who, with or without the lord chancellor, exer
cise all the jurisdiction in equity possessed by him, without prejudice to his sitting alone
and exercising such jurisdiction alone as formerly. This court may consist of the lord
chancellor and the two lords-justices, or of the chancellor and one of such judges, or of
the two lords-justices sitting together. The appeal in bankruptcy, formerly to one of
the vice-chancellors, is now to the two lords-justices, who, together and exclusive of the
lord chancellor, constitute the court of appeal in bankruptcy, whose judgment in such
casee is final. An appeal from any judgment or order of the master of the rolls or any
of the vice-chancellors lies to this court or to the lord chancellor.
From these courts of equity in chancery, as from the other superior courts, an appeal
lies to the house of peers.—Stewart.
n By the stat. 1 1 Geo. IV. and 1 W. IV. c. 70, these courts have been abolished, and
the court of exchequer chamber, as it now exists, constituted in their place. Error
brought upon (that is to say, an appeal presented against) any judgment given by the
courts of Queen's Bench, Common Fleas, or Exchequer is to be heard and determined
only by the judges—or judges and barons, as the case may be—of the other two courts
in the exchequer chamber, from the judgment of which court no error lies except to the
hou5>e of lords.—Stewart.
4X
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mitted by the courts Lelow To this authority this august tribunal succeeded
of course upon the dissolution of the aula regia. For, as the barons of par
liament were constituent members of that court ; and the rest of its jurisdiction
was dealt out to other tribunals, over which the great officers who accompanied
those barons were respectively delegated to preside ; it followed, that the right
of receiving appeals, and superintending all other jurisdictions, still remained
in the residue of that noble assembly, from which every other great court waa
derived. They are therefore in all causes the last resort, from whose judgment
no further appeal is permitted ; but every subordinate tribunal must conform to
their determinations ; the law reposing an entire confidence in the honour and
conscience of the noble persons who compose this important assembly, that (if
possible) they will make themselves masters of those questions which they
undertake to decide, and in all dubious cases refer themselves to the opinion*
of the judges who are summoned by writ to advise them; since upon theii
decision all property must finally depend."
Hitherto may also be referred the tribunal established by statute 14 Edw. III.
o. 5, consisting (though now out of use) of one prelate, two earls, and two
28 It is to be observed that it is not now the practice of the whole body of the house of
peers to attend to its judicial business. This is usually transacted entirely by the lord
chancellor, or other peers who have filled judicial stations. Deputy speakers of the legal
profession not members of the body have been appointed at various times to preside in
the absence of the lord chancellor. The attendance of three other lay peers during
these sessions of the house is a matter of form settled by rotation ; but the lay peers,
although thus present, properly abstain from voting on judicial matters,—the arguments
on which it would be unreasonable to suppose that they can perfectly understand, and to
which they have not always entirely attended. The propriety of their so abstaining has
been recently recognised in a case of great importance,—-O'Connell v*. The Queen, 11 C.
& F. 421. The appellate jurisdiction of the house of lords must, however, be admitted
to be in an unsettled and unsatisfactory state. 1 Stewart's Blackst. 9.
"There can be no doubt," savs Mr. Lewis, " that, both recently and of old, well-founded
complaints have been heard of defects in the constitution of the upper house as the final
court of appeal and error. The paucity of its legal members, the absence of any consti
tutional obligation upon their legal members (excepting the chancellor) to attend the
transaction of the judicial business, the irregularity of attendance which the engrossing
avocations of those who hold judicial office elsewhere renders in their case unavoidable,
the advanced years to which most have in general attained who by success in forensic
life reach the peerage,—these various circumstances have led to a want of confidence in
the constitution of this high court, and a feeling of uncertainty in its administration of
justice, which has occasionally been justified by the spectacle of one peer sitting in error
from the judgment of a court composed of a plurality of judges ; or, again, the decision
of judges specially versed and accomplished, it may be, in the branch of jurisprudence
involved, reviewed by a peer or peers having no such experience and endowed with no
such special knowledge; or, again, two peers only attending and differing,—the one
agreeing in and the other dissenting from the decision under review, and thus in effect
nullifying the suitor's right to a decision by leaving the case precisely where it was ; or,
lastly, (and which is perhaps more to be regretted than all,) a single legal peer sitting
alone in one character to adjudicate upon a complaint against the decision already pro
nounced by him in another." Papers of Juridical Society, vol. i. p. 142. With the view
of strengthening the judicial staff in the house of peers, baron Parke was recently
made a peer for life only, with the title of lord Wensleydale, the object being that here
after eminent lawyers may be introduced into the highest court without involving
any permanent addition to the hereditary peerage or to the aristocratic section of the
legislature, and without entailing the burden of a hereditary title when there may not
be adequate means of supporting it. Great dissatisfaction having been expressed at this
movement, as tending to subject the house of peers to the influence and power of the
crown and to injuriously affect the balance of the constitution, a patent has been since
issued to lord Wensleydale in the usual form.
In New York and New Jersey, and some other States, the plan of investing the Senata
or the more permanent branch of the legislature with the functions of a high court of
errors and appeals has been fairly tried, and, after an experience of many years in the
two States named, has been abandoned. To subject the decisions of lawyers to be
reversed in the highest courts by the votes of laymen was found to be productive of con
fusion and uncertainty, and consequent insecurity to titles and property,—than which a
greater evil cannot afflict any community.—Sharswood.
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barons, who are to be chosen at every new parliament, to hear complaints ot
grievances and delays of justice in the king's courts, and (with the advice of
the chancellor, treasurer, and justices of both benches) to give directions for
remedying these *inconveniences in the courts below. This committee c*V7
seems to have been established lest there should be a defect of justice for L
want of a supreme court of appeal during any long intermission or recess of
parliament ; for the statute further directs, that if the difficulty be so great that
it may not well be determined without assent of parliament, it shall be brought
by the said prelate, earls, and barons, unto the next parliament, who shall finally
determine the same.
XI. Before I conclude this chapter, I must also mention an eleventh species
of courts of general jurisdiction and use, which are derived out of, and act as
collateral auxiliaries to, the foregoing. I mean the courts of assize and nisi
prius.
These are composed of two or more commissioners, who are twice in every
year sent by the king's special commission all round the kingdom, (except Lon
don and Middlesex, where courts of nisi prius are holden in and after every
term, before the chief or other judge of the sevoral superior courts and ex
cept the four northern counties, where the assizes are holden only once a year,)
to try by a jury of the respective counties the truth of such matters of met as
are then under dispute in the courts of Westminster hall. These judges oi
assize came into use in the room of the antient justices in eyre, justiciarii in
itinere, who were regularly established, if not first appointed, by the parliament
of Northampton, a.d. 1176, 22 Hen. II.,(n) with a delegated power from the
king's great court, or aula regia, being looked upon as members thereof; and
they afterwards made their circuit round the kingdom once in seven years for
the purpose of trying causes.(o) They were afterwards directed, by magna
carta, c. 12, to be sent into every county once a year to take (or receive the
verdict of the jurors or recognitors in certain actions, then called) recognitions
or assizes ; the most difficult of which they are directed to adjourn into the
court of common pleas to be there determined. The itinerant justices weie
sometimes mere justices of assize, or of dower, or of gaol-delivery, and the
ike ; and *they had sometimes a more general commission to determine .- g
all manner of causes, being constituted justiciarii ad omnia placita :{p) L
but the present justices of assize and nisi prius are more immediately derived
from the statute Westm. 2, 13 Edw. I. c. 30, which directs them to be assigned
out of the king's sworn justices, associating to themselves one or two discreet
knights of each county. By statute 27 Edw. I. c. 4, (explained by 12 Edw. II.
c. 3,) assizes and inquests were allowed to be taken before any one justice of
the court in which the plea was brought, associating to him one knight or other
approved man of the county. And lastly, by statute 14 Edw. III. c. 16,
(*> Seld. Jan. L 2, £ 5. Spelm. Chd. 399.
nondum erant elapsi, postquam justiciarii ibidem ultimo(*) Co. Litt. 293.—Anno 1261, justiciarii itinfranUs vent- sederunt. Annul. Eccl. Wigom. in Wliart. Angl. Sacr. i. 495.
runt apud Wigorniatn in ocbxvis S. Johannes Baptist* ;—et (P) Bract. U 3, tr. 1, c. 11.
tatus wmittttus eos admittere recusavit\ quod septenl anni
u The courts of Nisi Prius in London and Middlesex are called sittings. Those for Mid
dlesex were established by the legislature in the reign of queen Elizabeth. In ancient
times all issues in actions brought in that county were tried at Westminster in the terms,
at the bar of the court in which the action was instituted ; but when the business of the
courts increased these trials were found so great an inconvenience that it was enacted,
by the 18 Eliz. e. 12, that the chief-justice of the King's Bench should be empowered to
try within the term, or within four days after the end of the term, all the issues joined in
the court of chancery and King's Bench ; and that the chief-justice of the Common Pleas
and the chief-baron should try in like manner the issues joined in their respective courts.
In t he absence of any one of the chiefs, the same authority was given to two of the judges
or barons of his court. The statute 12 Geo. I. c. 31 extended the time to eight days
after term, and empowered one judge or baron to sit in the absence of the chief. The 24
Geo. II. c. 18 has extended the time after term still further to fourteen days.—Christian.
And the time was afterwards, and still continues, unlimited during the vacation next
after the term, by the 1 Geo. IV. c. 55. Before the passing of the 1 Geo. IV. c. 21, the
nisi prius sittings in Middlesex were confined to Westminster hall ; but by that act they
mar oe held at any other fit place within the city of Westminster.—Chittt.
u
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inquests of nisi prius may be taken before any justice of either bench, (though
the plea be not depending in his own court,) or before the chief baron of the
exchequer, if he be a man of the law ; or otherwise before the justices of assize,
o that one of such justices be a judge of the king's bench or common pleas,
or the king's Serjeant sworn.24 They usually make their circuits in the re
spective vacations after Hilary and Trinity terms ; assizes being allowed to be
t taken in the holy time of lent by consent of the bishops at the king's request,
as expressed in statute Westm. 1, 3 Edw. I. c. 51. And it was also usual, during
the times of popery, for the prelates to grant annual licenses to the justices of
assize to administer oaths in holy times; for, oaths being of a sacred nature, the
logic of those deluded ages concluded that they must be of ecclesiastical cog
nizance.^) The prudent jealousy of our ancestors ordained(r) that no man
of law should be judge of assize in his own county, wherein he was born or
doth inhabit ;* and a similar prohibition is found in the civil law,(s) which hap
carried this principle so far that it is equivalent to the crime of sacrilege foi
a man to be governor of the province in which he was born or has any civil
connexion.(i)
The judges upon their circuits now sit by virtue of five several authorities.
1. The commission of the peace. 2. A commission of oyer and terminer. 3. A
commission of general gaol-delivery. The consideration of all which belongs
*591 ProPer'y *to tne subsequent book of these commentaries. But the fourth
J commission is, 4. A commission of assize, directed to the justices and
Serjeants therein named, to take (together with their associates) assizes in the
several counties,—that is, to take the verdict of a peculiar species ofjury, called
an assize, and summoned for the trial of landed disputes, of which hereafter.
The other authority is, 5. That of nisi prius, which is a consequence of the
commission of assize,(u) being annexed to the office of those justices by the
statute of Westm. 2, 13 Edw. I. c. 30, and it empowers them to try all questions
of fact issuing out of the courts of Westminster that are then ripe for trial by
jury." These, by the course of the courts.(ic) are usually appointed to ^e tried
at Westminster in some Easter or Michaelmas Term, by a jury returned from
the county wherein the cause of action arises; but with this proviso, nisi prius,
unless before the day prefixed the judges of assize come into the county iD ques
tion. This they are sure to do in the vacations preceding each Easter and
Michaelmas Term, which saves much expense and trouble. These commissions
are constantly accompanied by writs of association, in pursuance of the statutes
of Edward 1. and II. before mentioned ; whereby certain persons (usually the
clerk of assize and his subordinate officers) are directed to associate themselves
with the justices and Serjeants, and they are required to admit the said persons
into their society, in order to take the assizes, &c, that a sufficient supply of
commissioners may never be wanting. But, to prevent the delay of justice by
(v) Instances hereof may be met with in the appendix to
(*) Ff. 1, 22, 3.
Fpelman's
original of the terms, and in Mr. Parker's An(<)
9, 29,444.4.
Uquitles, 209.
(•) CSulk.
C) Stat. 4 Edw. in. e. 2. 8 Ric. II. c 2. S3 Hen. VIII.
(») See ch. xxiL p. 3A3.
e. '24.
■ And now, by 1 Geo. IV. c. 55, s. 5, any judge or baron may, on his circuit, amend a
record and make any order in any cause, although it was not in a suit depending in his
own court.—Chittt.
** This restriction was construed to extend to every commission of the judges ; but,
it being found very inconvenient, the 12 Geo. II. c. 27 was enacted for the express pur
pose of authorizing the commissioners of oyer and terminer and of gaol-delivery to exe
cute their commissions in the criminal courts within the counties in which they were
born or in which they reside. See 4 book, 271. This restriction as to commissioners
of assize and nisi prius was taken off by the 49 Geo. III. c. 91.—Chittt.
" An important act. the 3 Geo. IV. c. 10, was lately passed to remedy the defect of
the commission not being opened on the day appointed; by which it is enacted that the
commission may be opened on the succeeding day to the one appointed ; and if such
succeeding day be a Sunday, or any other day of public rest, then on the next following
day, provided the opening the commission on the appointed day was prevented by the.
pressure of business elsewhere, o- by seme unforeseen cause or accident.—Chittv.
MS
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the absence ot any of thcra, there is also issued of course a writ of si non omnes,
directing that if all cannot be present, any two of them (a justice or a serjeant
being one) may proceed to execute the commission.
These are the several courts of common law and equity which are of public
and general jurisdiction throughout the kingdom. And, upon the whole, we
cannot but admire the wise economy and admirable provision of our ancestors
in settling the distribution of justice in a method so well calculated for cheap
ness, expedition, and ease. By the constitution which they established, aC
trivial debts and injuries of small consequence were to be recovered or rediessed
in every *man's own county, hundred, or perhaps parish. Pleas of freehold, and more important disputes of property, were adjourned to the L
king's court of common pleas, which was fixed in one place for the benefit of
the whole kingdom. Crimes and misdemeanours were to be examined in a
tion
court by
Now
themselves,
indeed, forand
thematters
ease of of
thethe
subject
revenue
andingreater
another
despatcn
distinctofjurisdic
causes,
methods have been found to open all the three superior courts for the redress
of private wrongs ; which have remedied many inconveniences, and yet pre
served the forms and boundaries handed down to us from high antiquity. If
facts are disputed, they are sent down to be tried in the country by tho neigh
bours ; but the law arising upon those facts is determined by the judges above :
and, if they are mistaken in point of law, there remain in Doth cases two suc
cessive courts of appeal to rectify such their mistakes. If the rigour of general
rules does in any case bear hard upon individuals, courts of equity are open to
supply the defects, but not sap the fundamentals, of the law. Lastly, there
presides over all one great court of appeal, which is the last resort in matters
of both law and equity, and which will therefore take care to preserve a
uniformity and equilibrium among all the inferior jurisdictions : a court com
posed of prelates selected for their piety, and of nobles advanced to that honour
for their personal merit, or deriving both honour and merit from an illustrious
train of ancestors ; who are formed by their education, interested by their pro
perty, and bound upon their conscience and honour, to be skilled in the laws of
their country. This is a faithful sketch of the English juridical constitution,
as designed by the masterly hand of our forefathers, of which the great original
lines are still strong and visible; and if any of its minuter strokes are by
the length of time at all obscured or decayed, they may still be with ease
restored to their pristine vigour; and that not so much by fanciful alterations
and wild experiments (so frequent in this fertile age) as by closely adhering
to the wisdom of the antient plan, concerted by Alfred and perfected by Ed
ward L, and by attending to the spirit, without neglecting the forms, of their
excellent and venerable institutions.

♦CHAPTER V.
OF COURTS ECCLESIASTICAL, MILITARY, AND MARITIME.
Besides the several courts which were treated of in the preceding chaptei ,
and in which all injuries are redressed that fall under the cognizance or the
common law of England, or that spirit of equity which ought to be its constant
attendant, there still remain some other courts of a jurisdiction equally public
and general, which take cognizance of other species of injuries of an eccle
siastical, military, and maritime nature ; and therefore are properly distin
guished by the title of ecclesiastical courts, courts military, and maritime.
1. Before I descend to consider particular ecclesiastical courts, I must first of
all in general premise that in the time of our Saxon ancestors there was no sort
of distinction between the lay and the ecclesiastical jurisdiction : the countyocurt was as much a spiritual as a temporr.. tribunal : the rights of the church
4?
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were ascertained and asserted at the same time, and by the same judges, as tho
rights of the laity. For this purpose the bishop of the diocese, and the alder
man, or in his absence the sheriff of the county, used to sit together in the
county-court, and had there the cognizance of all causes, as well ecclesiastical
as civil : a superior deference being paid to the bishop's opinion in spiritual
matters, and to that of the lay judges in temporal.(a) This union of power was
V21 veiT advantageous to them both; the presence of the *bishop added
weight and reverence to the sheriff's proceedings ; and the authority of
the sheriff was equally useful to the bishop, Dy enforcing obedience to his de
crees in such refractory offenders as would otherwise have despised the thunder
of mere ecclesiastical censures.
But so moderate and rational a plan was wholly inconsistent with those views
t»f ambition that were then forming by the court of Rome. It soon became an
established maxim in the papal sj'stem of policy, that all ecclesiastical persons
and all ecclesiastical causes should be solely and entirely subject to ecclesiastical
jurisdiction only; which jurisdiction was supposed to be lodged in the first
place and immediately in the pope, by divine indefeasible right and investiture
trom Christ himself, and derived from the pope to all inferior tribunals. Hence
the canon law lays it down as a rule, that " sacerdotes a reqibus honorandi sunt,
non judicandi ;"(£») and places an emphatic reliance on a faoulous tale which it
tells of the emperor Constantino, that when some petitions were brought to
him, imploring the aid of his authority against certain of his bishops accused
of oppression and injustice, he caused (says the holy canon) the petitions to be
burnt in their presence, dismissing them with this valediction, " ite et inter vos
causas vestras discutite, quia dignum non est ut nos judicemus Deos."(c)
It was not, however, till after the Norman conquest that this doctrine was
received in England ; when William I. (whose title was warmly espoused by
the monasteries, which he liberally endowed, and by the foreign clergy, whom
he brought over in shoals from France and Italy and planted in the best pre
ferments of the English church) was at length prevailed upon to establish this
fatal encroachment, and separate the ecclesiastical court from the civil :
whether actuated by principles of bigotry, or by those of a more refined policy,
in order to discountenance the laws of king Edward, abounding with the spirit
of Saxon liberty, is not altogether *certain. But the latter, if not the
J cause, was undoubtedly the consequence, of this separation ; for the
Saxon laws were soon overborne by the Norman justiciaries, when th« countycourt fell into disregard by the bishop's withdrawing his presence, in obedience
to the charter of the Conqueror ;(d) which prohibited any spiritual cause from
being tried in the secular courts, and commanded the suitors to appear before
the bishop only, whose decisions were directed to conform to the canon law.(e)
King Henry the First, at his accession, among other restorations of the laws
of
siastical
king Edward
courts.(/)
the Confessor,
Which was,
revived
according
this of
to the
Sir union
Edward
of the
Coke,^)
civil and
aftereccle
the
great heat of the conquest was past, only a restitution of the antiont law of
England. This, however, was ill relished by the popish clergy, who, under the
guidance of that arrogant prelate, archbishop Anselm, very early disapproved
of a measure that put them on a level with the profane laity, and subjected
spiritual men and causes to the inspection of the secular magistrates : and
therefore in their synod at Westminster, 3 Hen. I., they ordained that no bishop
(•) Celeberrimo huic oonventui episcopus et aldermannus
inter tunto ; quorum alter jura divina, alter humana poputurn edoceto. LL. Etidaar. c. 5.
(•) Decret. part. 2, cam. 11. qu. 1, c. 41.
M IWd.
(«J Hale, ntst C. L. 102. Selden, In Eadm. p. 6, (. 24. 4
Imt. 259. Wilk. LL. Ar>ffl. Sax. 292.
(•) NuQux episcopus vel arcridiiconut de legibus episcovalibut amplius in hundret placita teneant, nee causam,
nod regimen animarum pertinet ad Judicium secularium
inum adducant: ted quicunque tecundum episcopates
ttfes, dt quaatnaut cauta ret culpa interpellate fueriu ad
loam, quern ad hoc episcopus elegerit et nominaverit, venial ;
ibtqm dt causa sua respondeat ; et non tecundum hundreU

ted tecundum canones et episcopates leges, rectum Deo et
ejyiecnpo ttio faciai.
(/) Volo et prteeipio, ut omnes de comitatu eant ad comitatut
et hundreda. ticut fecerint tempore regit Edwardi. Cart.
Hen. I. in SpeJm. Qtd. vet. legum, 305. And what it hore
obscurely hinted at is fully explained by bis code of laws
extant in the rod book of the exchequer, though in genera]
but of doubtful authority. Cap. 8. Generalia oomitatuum
placita certis locis et vicibus teneantur. Intertint autem ejiiscopi, comitet, dc. ; et apantur prima dtbita term christian*tatis jura, tecunda regis placita^ prostrtnw caustt tioutorwm
diffrii* salisfactionibus ezvleantur
(#) 2 Inet. 70
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should attend the discussion of temporal causes
which soon dissolved this
newly-effected union. And when, upon the death of king Henry the First,
•the usurper Stephen was brought in and supported by the clergy, we r*at
find one article of the oath which they imposed upon him was, that ecclenastical persons and ecclesiastical causes should be subject only to the bishop's
jurisdiction.(i) And as it was about that time that the contest and emulation
began between the laws of England and those of Rome,(A) the temporal courts
adhering to the former, and the spiritual adopting the latter as their rule of
proceeding, this widened the breach between them, and made a coalition after
wards impracticable ; which probably would else have been effected at *h«
general reformation of the church.
In briefly recounting the various species of ecclesiastical courts, or, as ti ey
are often styled, courts christian, (curia; christianitatis,) I shall begin with the
lowest, and so ascend gradually to the supreme court of appeal.(Z)
1. The archdeacon's court is the most inferior court in the whole ecclesiastical
polity. It is held in the archdeacon's absence before a judge appointed by
himself, and called his official ; and its jurisdiction is sometimes in concurrence
with, sometimes in exclusion of, the bishop's court of the diocese. From
hence, however, by statute 24 Hen. VIII. c. 12, an appeal lies to that of the
bishop.
2. The consistory court of every diocesan bishop is held in their several catho
Urals, for the trial of all ecclesiastical causes arising within their respective
dioceses. The bishop's chancellor, or his commissary, is the judge ; and from
his sentence an appeal lies, by virtue of the same statute, to the archbishop <«f
each, province respectively.
3. The court of arches is a court of appeal belonging to the archbishop of
Canterbury; whereof the judge is called *the dean of the arches, because r*pc
he antiently held his court in the church of Saint Mary le bow, (sancta
Maria de arcubus,) though all the principal spiritual courts are now holden at
doctors' commons. His proper jurisdiction is only over the thirteen peculiar
parishes belonging to the archbishop in London ; but the office of dean of the
arches having been for a long time united with that of the archbishop's prin
cipal official, ne now, in right of the last-mentioned office, (as doth also the
official principal of the archbishop of York,) receives and determines appeals
from the sentences of all inferior ecclesiastical courts within the province.
And from him an appeal lies to the king in chancery, (that is, to a court of
delegates appointed under the king's great seal,) by statute 25 Hen. VIII. c. 19,
as supreme head of the English church, in the place of the bishop of Rome,
who formerly exercised this jurisdiction ; which circumstance alone will furnish
the reason why the popish clergy were so anxious to separate the spiritual
court from the temporal.
4. The court of peculiars is a branch of and annexed to the court of arches.
It has a jurisdiction over all those parishes dispersed through the province of
Canterbury in the midst of other dioceses, which are exempt from the ordi
nary's jurisdiction and subject to the metropolitan only. All ecclesiastical
causes arising within these peculiar or exempt jurisdictions are, originally,
cognizable by this court ; from which an appeal lay formerly to the pope, but
now,
5. The
by the
prerogative
statute 25
court
Hen.
is established
VIII. c. 19, for
to the
the king
trial in
of chancery.
all testamentary causes
where the deceased hath left bona notabilia within two different dioceses. In
which case the probate of wills belongs, as we have formerly seen,(m) to the
archbishop of the province, by way of special prerogative. And all causes
relating to the wills, administrations, or legacies of such persons are, originally,
cognizable herein, before a judge appointed by the archbishop, called the judge
*of the prerogative court : from whom an appeal lies, by statute 25 Hen. r*c*
VIII. c. 19, to the king in chancery, instead of the pope, as formerly.
L
(*) JVe cpiKopi tmcularium placitorum ojficium tuscipiant. (') For further particulars, aee Burn's Ecclesiastical Law,
leim.
Cod. 301.
Wood's Institute of the Common Law, and Oughton's OnU
(•) Spelm.
Orf. 301.
Judiciorum.
(») gee book L introd. } 1.
(») Book ii. ch. 32.
Vox. IL—A
4*
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I pass by such ecclesiastical courts as have only what is called a voluntary,
and not a contentious, jurisdiction ; which are merely concerned in doing 01
selling what no one opposes, and which keep an open office for that purpose,
(as granting dispensations, licenses, faculties, and other remnants of the papal
extortions,) but do not concern themselves with administering redress to any
injury : and shall proceed to
6. The great court of appeal in all ecclesiastical causes, viz., the court of dele
gates, judices delegati, appointed by the king's commission under his great seal,
and issuing out of chancery, to represent his royal person, and hear all appeals
to him made by virtue of the before-mentioned statute of Henry VIII. This
commission is frequently filled with lords, spiritual and temporal, and always
with judges of the courts at Westminster, and doctors of the civil law. Appeals
to Rome were always looked upon by the English nation, even in the times of
popery, with an evil eye, as being contrary to the liberty of the subject, the
honour of the crown, and the independence of the whole realm ; and were first
introduced in very turbulent times in the sixteenth year of king Stephen, (a d.
1151 ,) at the same period (Sir Henry Spelman observes) that the civil and canon
laws were first imported into England.(n) But, in a few years after, to obviate
this growing practice, the constitutions made at Clarendon, 11 Hen. II., on
account of the disturbances raised by archbishop Becket and other zealots of
the holy see, expressly declare,(o) that appeals in causes ecclesiastical ought to
lie, from the archdeacon to the diocesan ; from the diocesan to the archbishop
of the province ; and from the archbishop to the king ; and are not to proceed
any further without special license from the crown. But the unhappy advan
tage that was given, in the reigns of king John and his son Henry the Third, to
„g_,J the
all opportunities
encroaching *power
of extending
of the his
pope,
jurisdiction
who was hither,
ever vigilant
at length
to improve
riveted
the custom of appealing to Rome in causes ecclesiastical so strongly, that it
never could be thoroughly broken off till the grand rupture happened in the
reign of Henry the Eighth ; when all the jurisdiction usurped by the pope in
matters ecclesiastical was restored to the crown, to which it originally belonged :
so that the statute 25 Hen. VIII. was but declaratory of the antient law of the
realm.(/>) But in case the king himself be party in any of these suits, the
appeal does not then lie to him in chancery, which would be absurd ; but, by
the statute 24 Hen. VIII. c. 12, to all the "bishops of the realm, assembled in
the upper house of convocation.1
7. A commission of review is a commission sometimes granted, in extra
ordinary cases, to revise the sentence of the court of delegates, when it is
apprehended they have been led into a material error. This commission the
king may grant, although the statutes 24 & 25 Hen. VIII. before cited, declare
the sentence of the delegates definitive : because the pope, as supreme head by
the canon law, used to grant such commission of review ; and such authority
as the pope heretofore exerted is now annexed to the crown(£) by statutes 26
Hen. VIII. c. 1, and 1 Eliz. c. 1. But it is not matter of right, which the sub
ject may demand ex debito justitice, but merely a matter of favour, and whict
therefore is often denied.
These are now the principal courts of ecclesiastical jurisdiction : none of
which are allowed to be courts of record ; no more than was another much more
formidable jurisdiction, but now deservedly annihilated, viz., the court of the
king's high commission in causes ecclesiastical. This court was erected and
(•) OH. vft. kg. 318.
(r) 4 In«t. 341.
(•) Ch. 8.
(«) Ibid.
' No such assembly can exist a* all the bishops of the realm in any house of convo
cation. But the statute says that the appeal shall be to the bishops, abbots, and priors
of the upper house of the convocation of the province in which the cause of the suit arises.
Therefore, in the province of York, the appeal lies now to the archbishop and his three
bishops ; in the province of Canterbury, to the rest of the bench of bishops. See 1 Book,
280, n. 36. When the delegates are equally divided in opinion, so that no judgment
•vin be pronounced a commission of a ljuncts may issue. See an instance leferred to id
so
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united to the legal power(r) by virtue of the statute 1 Eliz. c. 1, instead of a
larger jurisdiction which had before been exercised under the pope's authority.
It was intended *to vindicate the dignity and peace of the church, by ~Pft
reforming, ordering, and correcting the ecclesiastical state and persons, L
and all manner of errors, heresies, schisms, abuses, offences, contempts, and
enormities. Under the shelter of which "ery general words, means were found,
in that and the two succeeding reigns, to vest in the high commissioners extra
ordinary and almost despotic powers of fining and imprisoning; which they
exerted much beyond the degree of the offence itself, and frequently over
offences by no means of spiritual cognizance. For these reasons this conrt was
justly abolished by statute 16 Car. L c. 11. And the weak and illegal attempt
that was made to revive it, during the reign of king James the Second, served
only to hasten that infatuated prince's ruin.
II. Next, as to the courts military. The only court of this kind known to,
and established by, the permanent laws of the land, is the court of chivalry,
formerly held before the lord high constable and earl marshal of England jointly,
but since the attainder of Stafford, duke of Buckingham, under Henry VIII.,
and the consequent extinguishment of the office of lord high constable, it hath
usually, with respect to civil matters, been held before the earl marshal only.(s)
This court, by statute 13 Rie. II. c. 2, hath cognizance of contracts and
other matters touching deeds of arms and war, as well out of the realm as
within it. And from its sentences an appeal lies immediately to the king in
person. (t) This court was in great reputation in the times of pure chivalry,
and afterwards during our connexions with the continent, by the territories
which our princes held in France : but is now grown almost entirely out of use,
on account of the feebleness of its jurisdiction, and want of power to enforce
its judgments, as it can neither fine nor imprison, not being a court of record. (u)
III. The maritime courts, or such as have power and jurisdiction to determine
all maritime injuries, arising upon the *seas, or in parts out of the reach r*aq
of the common law, are only the court of admiralty and its courts of
appeal. The court of admiralty is held before the lord high admiral of Eng
land, or his deputy, who is called the judge of the court. According to Sir
Henry Spelman,(u>) and Lambard,(:r) it was first of all erected by king Edward
the Third. Its proceedings are according to the method of the civil law, liko
those of the ecclesiastical courts ; upon which account it is usually held at the
same place with the superior ecclesiastical courts, at doctors' commons in Lon
don.* It is no court of record, any more than the spiritual courts. From the
sentences of the admiralty judge an appeal always lay, in ordinary course, to
M
324. Show. Pari. Cm. 60.
(«)
Mod.13.127.
(•) 41 Init.
Ley. 230.
(«) 7Glom.
(•) 4 I nrt. 125.
(•) Archaon. 41.
4 Burr. 2254. A commission of review was applied for in the court of chancery in
Michaelmas Term, 1798, when the chancellor, upon hearing the arguments of civilians
and barristers respecting the judgment of the delegates, determined to recommend to
the king to grant a commission of review. See 4 Ves. Jr. 186.—Christian.
But the jurisdiction of the court of delegates has, by statutes 2 & 3 W. IV. c. 92 and
3 & 4 W. IV. c. 41, been transferred to the judicial committee of the privy council, which
is now the great court of appeal in all ecclesiastical causes. This court is composed of
the president of the council, the lord chancellor, the chief justice of the court of King's
Bench, the master of the rolls, the lord-justices of the court of appeal in chancery, vioechancellors, (if privy councillors,) the chief justice of the Common Pleas, the lord chief
baron, the judge of the prerogative court, the judge of the high court of admiralty, the
members of the privy council who shall have held any of these offices, and two other
privy councillors, who may be appointed by sign manual ; and two privy councillors who
shall have held the office of judge in the East Indies or any of the king's dominions
beyond seas shall attend the sittings of the judicial committee. By stat. 6 & 7 Vict, c
38, appeals may be heard by not less than three of its members, under a special order
of the queen. This court is a court of record, and has full power to punish contempts
and enforce its decrees, to award costs and have them taxed.—Stewart.
* The practice of the court of admiralty has been improved and its jurisdiction
Attended by statute 3 4 4 Vict. c. 65.—Stewart.
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the king in chancery, as may be collected from statute 25 Hen. VIII. c. 19,
which directs the appeal from the archbishop's courts to be determined by per
sons named in the king's commission, " like as in case of appeal from the admiralcourt." But this is also expressly declared by statute 8 Eliz. c. 5, which enacts,
that upon appeal made to the chancery, the sentence definitive of the delegates
appointed by commission shall be final
Appeals from the vice-admiralty courts in America, and our other plantations
and settlements, may be brought before the courts of admiralty in England,
as being a branch of the admiral's jurisdiction, though they may also be
brought before the king in council.* But in case of prize vessels, taken in time
of war, in any part of the world, and condemned in any courts of admiralty
or vice-admiralty as lawful prize, the appeal lies to certain commissioners of
appeals consisting chiefly of the privy council, and not to judges delegates.
And this by virtue of divors treaties with foreign nations ; by which particular
courts are established in all the maritime countries of Europe for the decision of
this question, whether lawful prize or not ;4 for, this being a question between
subjects of different states, it belongs entirely to the law of nations, and not to
the municipal laws of either country, to determine it. The original court, to
*701 wn'en this question is *permitted in England, is the court of admiralty,4
■I and the court of appeal is in effect the king's privy council, the members
of which are, in consequence of treaties, commissioned under the great seal for
this purpose. In 1748, for the more speedy determination of appeals, the
judges of the cpurts of Westminster hall, though not privy counsellors, were
added to the commission then in being. But doubts being conceived concerning
the validity of that commission on account of such addition, the same was
confirmed by statute 22 Geo. II. c. 3, with a proviso that no sentence given
under it should be valid unless a majority of the commissioners present were
actually privy counsellors. But this did not, I apprehend, extend to any future
commissions : and such an addition became indeed totally unnecessary in the
course of the war which commenced in 1756; since during the whole of that
war, the commission of appeals was regularly attended and all its decisions
conducted by a judge whose masterly acquaintance with the law of nations was
known and revered by every state in Europe.(y)'
(r) 8m the sentiments of the president Montesquieu and BxpotUion dts Motifi, Ac. a.p. 1763. Montesquieu's Letters,
M. vattel (a subject of the king of Prussia) on the answer 6 Mar. 1763. Vattel's droit dr. gau, I. 2, c. 7, j 84.
transmitted by the English court to his Prussian majesty's
* But now, by stat. 3 & 4 W. IV. c. 41, e. 2, all appeals are to be made to the queen in
council from the court of admiralty or vice-admiralty, or any other court in America
and other her majesty's dominions abroad ; and, by s. 3, all appeals may be referred to
the judicial committee.—Stewart.
* And, in order to give effect to this, the prize acts passed at the commencement of a
war usually provide that ships and goods taken from the enemy, whether by the royal
navy or by privateers, must first be condemned in some court of admiralty as lawful
prize before any right in point of solid enjoyment can accrue to the captors ; and specific
directions are prescribed for duly proceeding to such sentence. See the 19 Geo. III. o
67. 1 Wils. 229. 4 Rob. 55.—Chittt.
'This 6eems incorrect; for questions of this nature are tried in the prize court, whicti
is quite distinct from the admiralty court, otherwise called the instance court. The
whole system of litigation and jurisprudence in the prize court is peculiar to itself. See
Doug. 594. Ihe judge of the admiralty court, though also the judge of the prize court,
U appointed by a commission under the great seal, which enumerates particularly, as
well as generally, every object of his jurisdiction, but not a word of prize. See Doug.
614. The judge of the prize court is appointed, and the court authorized, by a commis
sion under the great seal directed to him, to will and require the court of admiralty, and
the lieutenant and judge of the same court, his surrogate or surrogates, and they are
thereby authorized and required to proceed upon all and all manner of captures, seizures,
prize, and reprisals, of all ships and goods that are or shall be taken, and to hear and
determine according to the course of the admiralty and the law of nations. See id. ; and
•ee further, as to the jurisdiction and proceedings in the prize court, post.—Chittt.
* Lord Mansfield is here alluded to. The answer to the Exposition des Motifs, &c. is
signed by Sir G. Lee, judge of the prerogative court, Dr. Paul, advocate-general, Sir D.
Ryder attorney, and Sir W. Murray, solicitor-general ; but lord Mansfield frequently
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CHAPTER VI.
OF COURTS OF A SPECIAL JURISDICTION.
In the two preceding chapters we have considered the several courts whose
jurisdiction is public and general, and which are so contrived that some or
other of them may administer redress to every possible injury that can arise in
the kingdom at large. There yet remain certain others, whose jurisdiction is
private and special, confined to particular spots, or instituted only to redress
particular injuries. These are,
I. The forest courts, instituted for the government of the king's forests in
different parts of the kingdom, and for the punishment of all injuries done to
the king's deer or venison, to the vert or greensward, and to the covert in which
such deer are lodged. These are the courts of attachments, of regard, of sweinmote, and of justice-seat. 1. The court of attachments, wood-motes, or forty-days
court is to be held before the verderors of the forest once in every forty days;(a)
and is instituted to inquire into all offenders against vert and venison ;(&) who
may be attached by their bodies, if taken with the mainour, (or mainoeuvrt, a
■ami,) that is, in the very act of killing venison, or stealing wood, or preparing
so to do, or by fresh and immediate pursuit after the act is done ;(c) else they
must be attached by their goods. And in this forty-days court the foresters or
keepers are to bring their attachments, or presentmeLts de viridi et venatione;
and the verderors are to receive the same, and to enroll them, and to certify
them under their seals to the court of justice-seat or swein mote :(d) for this
court can only inquire of, but not convict, offenders. 2. The court of regard, or
survey of dogs, is to be holden every third year for the lawing or expeditation
of mastiffs, which is done by cutting off the claws and ball (or *pelote) r*7<*
of the forefeet, to prevent them from running after deer.(e) No other dogs
but mastiffs are to be thus lawed or expeditated, for none others were permitted
to be kept within the precincts of the forest; it being supposed that the
keeping of these, and these only, was necessary for the defence of a man's
house.(/) 3. The court of sweinmote is to be holden before the verderors, as
judges, by the steward of the swein-mote, thrice in every year,(^) the sweins
or freeholders within the forest composing the jury. The principal jurisdiction
of this court is, first, to inquire into the oppressions and grievances committed
by the officers of the forest ; " de super-oneratione forestariorum, et aliorum ministrorum foresta; et de eorum oppressionibus populo regis illatis;" and, secondly, to
receive and try presentments certified from the court of attachment against
(«) Cart. <U /oral. 9 Hon. III. c 8.
(•) Ibid.
(»)
In»t- 79.
2*9.
In»t.dt308.
(•) 4Carth.
(») CUrt.
fond. c. 8.
{') dirt, dt forest, c. 16.
declared to his friends that it was entirely his own composition. Holliday's Life of Lord
M. p. 424. Montesquieu calls it une response sans replique.—Coleridge.
And now, by stat. 3 & 4 W. IV. c. 41, g 2, all appeals or applications in prize suits
•hall be made to the king in council, and, by stat. 6 <fc 7 Vict. c. 38, may be referred to
the judicial committee of the privy council, which is now the great court of appeal &•
well in all maritime as ecclesiastical matters.—Stewart.
Prior to the Revolution, courts of admiralty existed in most of the colonies which
afterwards became the United States. By the Articles of Confederation, Congress was
authorized to appoint courts for the trial of piracies and felonies committed on the high
seas, and to establish courts for receiving and determining finally appeals in all cases of
captures. By the constitution of the United States, art. 3, it is provided that the
judicial power of the United States shall extend to ali cases of admiralty and maritime
jurisdiction. The cognizance of all cases of admiralty and maritime jurisdiction,
including cases of captures made within the waters of the United States or within a
marine league of the coasts or shores thereof, is now vested in the district courts of the
United States. From these couri s an appeal lies to the circuit courts, and from thence to
the Supreme Court of the United States. Act of CongresB 24 Sept. 1789, s. 9. 1 Story's
Laws 17. S. 56 —Sharswood.
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offences in vert and venison.(A) And this court may not oily inquire, but con.
vict also, which conviction shall be certified to the court of justice-seat under
the seals of the jury ; for this court cannot proceed to judgment.(i) But the
principal court is, 4, The court of justice-seat, which is held before the chief
justice in eyre, or chief itinerant judge, capitalis justiciarius in itinere, or his
deputy ; to hear and determine all trespasses within the forest, and all claims
of franchises, liberties, and privileges, and all pleas and causes whatsoever
therein arising.(A) It may also proceed to try presentments in the inferior
courts of the forests, and to give judgment upon conviction of the sweinmote.
And the chief justice may therefore, after presentment made, or indictment
found, but not before,(i) issue his warrant to the officers of the forest to apprehen i the offenders. It may be held every third year ; and forty days' notice
ought to be given of its sitting. This court may fine and imprison for offences
within the forest,(m) it being a court of record : and therefore a writ of error
^-q-i lies from hence to the court of *king's bench, to rectify and redress any
J mal-administrations ofjustice ;(n) or the chief justice in eyre may adjourn
any matter of law into the court of king's bench.(o) These justices in eyre
were instituted by king Henry II., a.d. 1184,£p)1 and their courts were formerly
very regularly held : but the last court ofjustice-seat of any note was that holden
in the reign of Charles L, before the earl of Holland ; the rigorous proceedings
at which are reported by Sii William Jones. After the restoration another
was held, pro forma only, befbie the earl of Oxford
but since the era of
the revolution in 1688, the forest laws have fallen into total disuse, to the great
advantage of the subject.*
II. A second species of restricted courts is that of commissioners of sewers.
This is a temporary tribunal, erected by virtue of a commission under the great
seal ; which formerly used to be granted pro re nata at the pleasure of the
crown, (r) but now at the discretion and nomination of the lord chancellor, lord
treasurer, and chief justices, pursuant to the statute 23 Hen. VIII. c. 5. Their
jurisdiction is to overlook the repairs of sea-banks and sea-walls, and the cleans
ing of rivers, public streams, ditches, and other conduits whereby any waters
are carried off : and is confined to such county, or particular district, as the
commission shall expressly name. The commissioners are a court of record,
and may fine and imprison for contempt ;(s) and in the execution of their duty
may proceed by jury, or upon their own view, and may take order for the
removal of any annoyances, or the safeguard and conservation of tho sewers
within their commission, either according to the laws and customs of Romney marsh,(f) or otherwise at their own discretion. They may also assess
such rates, or scots, upon the owners of lands within their district as they shall
judge necessary ; and, if any person refuses to pay them, the commissioners
may levy the same by distress of his goods and chattels; or they may, by
statute 23 Hen. VIII. c. 5, sell his freehold lands (and, by the 7 Anne, c. 10, his
„. , copyhold also) in order to pay such *scots or assessments. But their con' duct is under the control of the court of king's bench, which will prevent or
(»)
Kdw. I. c. L
(') F.
B. 118.
(I) 4Stat.
Inst.3«289.
(•)
Sid.N.145.
(*) 4 Inst. 201.
(') Komnoy marsh, in the county of Kent, a tract con0) St:it. 1 Kdw. 111. c. 8. 7 Ric. II. o. 4.
tuining 24,ot>0 acres, is governed by certain ancieut and
(M)4 Inst. 313.
equitable laws of sewers, composed by Henry de Bathe, a,
(•) Ibid. 297.
venerable Judge in the reign of king Henry the Third,
(•j Ibid. 205.
from which laws all commissioners of sewers in Knglaod
(?) Iloredeu.
may receive light and direction. 4 Inst. 276.
(v) North's Life of Lord Guildford, 45.
' By the 57 Geo. III. c. 61, the offices of these justices are abolished on the termination
of their then existing interests, and the salaries of the abolished offices are to make
part of the consolidated fund.—Chitty.
1 All the forests which were made after the conquest, except New Forest in Hamp
shire, created by William the Conqueror, were disafforested by the charta de foresta. The
forest of Hampton Court was established by the authority of parliament in the reign of
Hen. VIII. The number of forests in England is sixty-nine. 4 Inst. 319. Charles L.
enforced the odious forest laws, as a source of revenue independent of the parliament—
Juristian.
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panish any illegal or tyrannical proceedings, (u) And yet, in the reign of kiDg
James I., (8 Nov. 1616,) the privy counsel took upon them to order that no
action or complaint should be prosecuted against the commissioners unless
before that board; and committed several to prison, who had brought such
actions at common law, till they should release the same : and one of the reasons
for discharging Sir Edward Coke from his office of lord chief justice was for
countenancing those legal proceedings. (u) The pretence for which arbitrary
measures was no other than the tyrant's plea(ic) of the necessity of unlimited
powers in works of evident utility to the public, " the supreme reason above all
reasons, which is the salvation of the king's lands and people." But now it is
clearly held, that this (as well as all other inferior jurisdictions) is subject to the
discretionary coercion of his majesty's court of king's bench.(x)
III. The court of policies of insurance, when subsisting, is erected in pursuance
of the statute 43 Eliz. c. 12, which recites the immemorial usage of policies of
assurance, " by means whereof it cometh to pass, upon the loss or perishing of
any ship, there followeth not the undoing of any man, but the loss lighteth
rather easily upon many than heavy upon few, and rather upon them that adven
ture not than upon those that do adventure : whereby all merchants, especially
those of the younger sort, are allured to venture more willingly and more
freely : and that heretofore such assurers had used to stand so justly and pre
cisely upon their credits as few or no controversies had arisen thereupon ; and
if any had grown, the same had from time to time been ended and ordered by
certain grave and discreet merchants appointed by the lord mayor of the city
of London; as men by reason of their experience fittest to understand and
speedily decide those causes :" but that of late years divers persons had with
drawn themselves from that course of arbitration, and had driven the assured
to bring separate actions at law against each assurer: it therefore enables
the *lord chancellor yearly to grant a standing commission to the judge r*jz
of the admiralty, the recorder of London, two doctors of the civil *- '
law, two common lawyers, and eight merchants ; any three of which, one being
a civilian or a barrister, are thereby and by the statute 13 & 14 Car. II. c. 23,
empowered to determine in a summary way all causes concerning policies of
assurance in London, with an appeal (by way of bill) to the court of chancery.
But the jurisdiction being somewhat defective, as extending only to London,
and to no other assurances but those on merchandise,(y) and to suits brought
by the assured only, and not by the insurers,^) no such commission has of late
years issued : but insurance causes are now usually determined by the verdict
of a jury of merchants, and the opinion of the judges in case of any legal
doubts ; whereby the decision is more speedy, satisfactory, and final : though it
is to be wished that some of the parliamentary powers invested in these com
missions, especially for the examination of witnesses, either beyond the seas or
speedily going out of the kingdom,(a) could at present be adopted by the courts
of Westminster hall, without requiring the consent of parties.
IV. The court of the marshalsea, and the paiace-court at Westminster, though
two distinct courts, are frequently confounded together. The former was
originally holden before the steward and marshal of the king's house, and was
instituted to administer justice between the king's domestic servants, that they
might not be drawn into other courts and thereby the king lose their service.(b)
It wis formerly held in, though not a part of, the aula regis,(c) and, when that
was subdivided, remained a distinct jurisdiction : holding plea of all trespasses
committed within the verge of the court, where only one of' the parties is in the
king's domestic service, (in which case the inquest shall be taken Tby a jury of the
country,) and of all debts, contracts, and covenants where both of the contract
ing parties belong to the royal household ; and then the inquest shall be
composed of men of the house*hold only.(d) By the statute of 13 Ric. ■(») Cro. Jac. 33S.
(•) Stat 13 k 14 Cor. II. c. 22, & 3, 4.
'•) Moor. 826, 820. See page 55.
(») 1 Bulatr. 211.
(»; Milt. Paradiee Lout. iT. 383.
(•) Flat. I. 2, c 2.
■) 1 Ventr. 58. Salk. 146.
{*) Artie, tup. sart. 2S Edw. I. o. 3 Stat 5 Edw. m. a
»)Stjl. 1(16.
2. 10 Edw III. at. 2, e. 2.
(*) 1 Show. 396
H
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II. st. 1, c. 3, (in affirmance of the common law,)(e) the verge of the court in
this respect extends for twelve miles round the king's place of residence.(/)
And, as this tribunal was never subject to the jurisdiction of the chief justiciary,
no writ of error lay from it (though a court of record) to the king's bench, but
only to parliament,^) till the statutes of 5 Bdw. III. c. 2, and 10 Edw. III. st
2, c. 3, which allowed such writ of error before the king in his palace. But
this court being ambulatory, and obliged to follow the king in all his progresses,
so that by the removal of the household actions were frequently discontinued,(A)
and doubts having arisen as to the extent of its jurisdiction, (i) king Charles I.,
in the sixth year of his reign, by his letters-patent erected a now court of
record, called the curia palatii, or palace-court, to be held before the steward of
the household and knight-marshal, and the steward of the court, or his deputy ,
with jurisdiction to hold plea of all manner of personal actions whatsoever
which shall arise between any parties within twelve miles of his majesty's
palace at Whitehall.(A) The court is now held once a week, together with
the antient court of marshalsea, in the borough of Southwark : and a writ
of error lies from thence to the court of king's Dench. But if the cause is of
any considerable consequence, it is usually removed on its first commencement,
together with the custody of the defendant, either into the king's bench or
common pleas, by a writ of habeas corpus cum causa : and the inferior business
of the court hath of late years been much reduced by the new courts of con
science erected in the environs of London ; in consideration of which, the four
counsel belonging to these courts had salaries granted them for their lives by
the statute 23 Geo. II. c. 27.*
,
V. *A fifth species of private courts of a limited, though extensive, jurts' J diction, are those of the principality of Wales, which, upon its thorough
reduction, and the settling of its polity in the reign of Henry the Eighth,(I) were
erected all over the country ; principally by the statute 34 & 35 Hen. VIII. c. 26,
though much had been before done, and the way prepared, by the statute of
Wales, 12 Edw. I., and other statutes. By the statute of Henry the Eighth
before mentioned, court-barons, hundred, and county courts are there esta
blished, as in England. A session is also to be held twice in every year in each
county, by judges(m) appointed by the king, to be called the great sessions of
the several counties in Wales : in which all pleas of real and personal actions
shall be held, with the same form of process, and in as ample a manner, as in
the court of common pleas at Westminster :(n) and writs of error shall lie
from judgments therein (it being a court of record) to the court of king's bench
at Westminster. But the ordinary original writs of process of the king's courts
at Westminster do not run into the principality of Wales :(o) though process of
execution does ;(p) as do also prerogative writs, as writs of certiorari, quo minus,
mandamus, and the like.(g') And even in causes between subject and subject, to
prevent injustice through family factions or prejudices, it is held lawful (in
causes of freehold at least, and it is usual in all others) to bring an action in the
English courts, and try the same in the next English county adjoining to that
part of Wales where the cause arises,(r) and where the venue is laid. But, on
the other hand, to prevent trifling and frivolous suits, it is enacted, by statute
13 Geo. III. c. 51, that in personal actions, tried in any English county where
the cause of action arose, and the defendant resides in Wales, if the plaintiff
■hall not recover a verdict for ten pounds, he shall be non-suited and pay the
(•) 2 Inst. M8.
It) 1 Sid. ISO. Sulk. 439.
(/) By the ancient Saxon constitution, the pax rtgia, or (') See book 1. introd. g 4.
privilege of the king's paluce, extended from his pnhice-gate ("») Stat. 18 Eliz. c. 8.
so the distance of three miles, three furlongs, throe acres, (■) See, for further regulations of the practice of thee*
Bine feet, nine palms, and nine barley-corns, as appears from courts, stat 6 KHz. c. 26. 8 Eliz. c 20. 8 Geo. I. c. 25, { 0.
attrtaU
fragment
or the
Epislol.
114.Texttu RqfftnsU cited in Dr. Uickes's Dit- 6 Geo.
(•) 2 II.
Roll.c 14.
Rep. 13141.Geo. HI. c SI.
(#) 1 Bulstr. 211. 10 Rep. 79.
(#) 2 Bulstr. 168. 2 Saund. 193. Raym. 20t).
(») F. N. B. 241. 2Inst.64S.
(«) Cro. Jac. 484.
(♦) 1 Bulstr. 208.
(') Vaugh. 413. Hardr. 66.
* The business of the court was much reduced,—first, by the erection of courts of
conscience in the environs of London, and next by the establishment of the county
courts ; and the court itself was finally abolisl ed by statute 12 & 13 Vict. c. 101.—Km.
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defendant's costs, unless it be certified by tbe judge that the freehold or title
came principally in question, or that the cause was proper *to be tried, f+ja
in such English county. And if any transitory action, the cause whereof !■
arose and the defendant is resident in Wales, shall be brought in any English
county, and the plaintiff shall not recover a verdict for ten pounds, the plain
tiff shall be nonsuited, and shall pay the defendant's costs, deducting thereout
the sum recovered by the verdict.*
VI. The court of the duchy chamber of Lancaster is another special juris
diction, held before the chancellor of the duchy or his deputy, concerning all
matter of equity relating to lands holden of the king in right of the duchy of
Lancaster :(s) which is a thing very distinct from the county palatine, (which
hath also its separate chancery, for sealing of writs, and the like,)(t) and com
prises much territory which lies at a vast distance from i;; as particularly a
very large district surrounded by the city of Westminster. The proceedings
in this court are the same as on the equity side in the courts of exchequer
and chancery ;(«) bo that it seems not to be a court of record ; and indeed it
has been holden that those courts have a concurrent jurisdiction with the duchy
court, and may take cognizam e of the same causes.(u)
VII. Another species of private courts, which are of a limited local juris
diction, and have at the same time an exclusive cognizance of pleas, in matters
of both law and civil equity,(w) are those which appertain to the counties pala
tine of Chester, Lancaster, and Durham, and the royal franchise of Ely.(a-)*
In all these, as in the principality of Wales, the king's ordinary writs, issuing
under the great seal out of chancery, do not run ; that is, they are of no force.
For as originally all jura regalia were granted to the lords of these counties
palatine, they had of course the sole administration of justice by their own
judges, appointed by themselves and not by the crown. It would therefore be
incongruous for the king to send his writ to direct the judge of another's court
in what manner to administer justice between the suitors. But when the privi
leges of these counties palatine and franchises were abridged by statute 27 Hen.
VIII. c. 24, it was *also enacted that all writs and process should be made r*7a
in the king's name, but should be tested or witnessed in the name of L
the owner of the franchise. Wherefore all writs whereon actions are founded
and which have current authority here must be under the seal of the respective
franchises ; the two former of which are now united to the crown, and tne two
latter under the government of their several bishops. And the judges of assize
who sit therein sit by virtue of a special commission from the owners of the
several franchises, and under the seal thereof, and not by the usual commission
under the great seal of England. Hither also may be referred the courts of
the cinque ports, or five most important havens, as they formerly were esteemed,
in the kingdom, viz., Dover, Sandwich, Eomney, Hastings, and Hythe, to which
(•) Hob. 77. 2 Lei. 24.
(•) 1 Ch. Rep. 65. Toth. 145. Hardr. 171.
(<) 1 Ventr. 257.
(«) 4 Inrt. 213, 218. Xincb, R. 452.
(») 4 Inst. 206.
(■) See book L lntrod. f 4.
* But these distinctions are now entirely abolished ; for, by stat. 11 Geo. IV. and 1 W.
IV. c. 70, s. 14, it is enacted that from the 12th of October, 1830, all power and jurisdiction of the judges and courts of
both at law and in equity, shall cease,
and that all suite in equity then depending should be transferred into the court of
exchequer ; and, by s. 13, it is enacted that the king's writ shall be directed and obeyed,
and the jurisdiction of the courts of common law and the judges thereof shall extend
and be exercised in like manner as the jurisdiction of such courts is now exercised in
and over the counties of England. The administration of justice in Wales is thus and
by subsequent statutes (5 Vict. s. 2, c. 33, 8 Vict. c. 11) rendered uniform in every
respect with that of England.—Stewart.
See construction of this act, Tidd, 8 ed. index, tit. Wales. If goods be delivered ia
London to be carried into Wales, the debt, though under 10/., may be sued for in
London. 2 Starkie, 33. —Chittt.
•The two former of which are now united to the crown, (6 W. IV. c. 19,) while that
of Chester has been, by stat. 11 Geo. IV. and 7 W. I V. c. 70, abolished, and that of
Ely, by stat. 6 & 7 W. IV. c. 87, and 7 W. IV. and 1 Vict. c. 53, also extinguished.—
Stewart
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Winchelsea and Rye have been since added, which have also similar franchise!
in many respects(y) with the counties palatine, and particularly an exclusive
jurisdiction, (before the mayor and jurats of the ports,) in which exclusive
jurisdiction the king's ordinary writ does not run. A writ of error lies from
the mayor and jurats of each port to the lord warden of the cinque ports, in hi;
court of Shepway, and from the court of Shepway to the king's bench.(z) So
likewise a writ of error lies from all the other jurisdictions to the same supreme
court of judicature/a) as an ensign of superiority reserved to the crown at the
original creation of the franchises. And all prerogative writs (as those of habeas
corpus, prohibition, certiorari, and mandamus) may issue for the same reason to
all these exempt jurisdictions ;(b) because the privilege, that the king's writ rune
not, must be intended between party and party, for there can be no such privi
lege against the king.(c)
VIII. The stannary courts in Devonshire and Cornwall, for the administration
of justice among the tinners therein, are also courts of record, but of the same
private and exclusive nature. They are held before the lord warden and his sub^0 , stitutes, in virtue of a privilege granted to the workers in the *tin-minea
J there to sue and be sued only in their own courts, that they may not be
drawn from their business, which is highly profitable to the public, by attending
their law-suits in other courts.(<i) The privileges of the tinners are confirmed
by a charter, 33 Edw. I., and fully expounded by a private statute,(e) 50 Edw. III.,
which has since been explained by a public act, 16 Car. I. c. 15. What relates
to our present purpose is only this,—that all tinners and labourers in and about
the stannaries shall, during the time of their working therein bona fide, be
privileged from suits of other courts, and be only impleaded in the stannary
court in all matters, excepting pleas of land, life, and member. No writ of
error lies from hence to any court in Westminster hall, as was agreed by all the
judges(/) in 4 Jac. I. But an appeal lies from the steward of the court to the
under-warden ; and from him to the lord-warden ; and thence to the privy coun
cil of the prince of Wales, as duke of Cornwall,(<7) when he hath had livery
or investiture of the same.(A) And from thence the appeal lies to the king
himself in the last resort.(i)
IX. The several courts within the city of London,(j) and other cities, boroughs,
and corporations throughout the kingdom, held by prescription, charter, or act
of parliament, are also of the same private and limited species. It would
exceed the design and compass of our present inquiries, if I were to enter into
a particular detail of these, and to examine the nature and extent of their
several jurisdictions. It may, in general, be sufficient to say that they arose
originally from the favour of the crown to those particular districts wherein
we find them erected, upon the same principle that hundred-courts, and the
like, were established for the convenience of the inhabitants, that they may
,,0, , prosecute their suits and *receive justice at home : that, for the most part,
the courts at Westminster hall have a concurrent iurisdiction with
these, or else a superintendency over them,(A) and are bound by the statute 19
Geo. III. c. 70 to give assistance to such of them as are courts of record, by
issuing writs of execution, where the person or effects of the defendant are not
within the inferior jurisdiction : and that the proceedings in these special courts
ought to be according to the course of the common law, unless otherwise
ordered by parliament; for though the king may erect new courts, yet he
oannot alter the established course of law.
But there is one species of courts, constituted by act of parliament, in the city
(») 1 Sid. 106.
(») 3 Balstr. 183.
!•) Junk. 71. DyvtrtyU da cuurta, tit. bank It roy. 1 (') Doddridge, UiBt. of Corow. 94.
Bid. 366.
(') The chief of those in London are the sheriff? court*,
(•) Bro. Abr. tit error, 74, 101. Darin, 62. 4 Iniit. 38, 214, holden before their steward or Judge, from which a writ of
118.
error lies to the court of huttings, before the mayor, re
ft) 1 Sid. 92.
corder, and sheriffs, and from thence to justices i
(•) Cro. Jac. 543.
by the king's commission, who used to sit in the
U) 4 Inst 232.
St. Martin ie Grand, ( F. N. B. 32 ;) and from the
(•) See this at length in 4 Inst. 232.
of those justices a writ of error lies
</) 4 Inst. 231.
house of lords.
(») Ibid. 230.
(*) Salk. 144, 263.
M
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of London, and other trading and populous districts, which in their proceedings
so vary from the course of common law that they may deserve a more par
ticular consideration. I mean the courts of requests, or courts of conscience,
for the recovery of small debts.' The first of these was established in London,
so early as the reign of Henry the Eighth, by an act of their common council ;
which, however, was certainly insufficient for that purpose and illegal, till con
firmed by statute 3 Jac. I. c. 15, which has since been explained and amended
by statute 14 Geo. II. c. 10.T The constitution is this : two aldermen, and four
commoners, sit twice a week to hear all causes of debt not exceeding the
value of forty shillings ; which they examine in a summary way, by the oath of
the parties or other witnesses, and make such order therein as is consonant to
equity and good conscience. The time and expense of obtaining this summary
redress are very inconsiderable, which make it a great benefit to trade ; and
thereupon divers trading towns and other districts have obtained acts of par
liament, for establishing in them courts of conscience upon nearly the same plan
as that in the city of London."
*The anxious desire that has been shown to obtain these several acts, r*ao
proves clearly that the nation in general is truly sensible of the great in- <convenience arising from the disuse of the antient county and hundred courts ;
wherein causes of this small value were always formerly decided, with very little
trouble and expense to the parties. But it is to be feared, that the general remedy
which of late hath been principally applied to this inconvenience (the erecting
these new jurisdictions) may itself be attended in time with very ill conse
quences : as the method of proceeding therein is entirely in derogation of the
common law ; as their large discretionary powers create a petty tyranny in a set
of standing commissioners; and as the disuse of the trial by jury may tend to
estrange the minds of the people from that valuable prerogative of Englishmen,
which has already been more than sufficiently excluded in many instances. How
much rather is it to be wished, that the proceedings in the county and hundred
courts could again be revived, without burdening the freeholders with too fre
quent and tedious attendances; and *at the same time removing the r*g3
delays that have insensibly crept into their proceedings, and the power
that either party have of transferring at pleasure their suits to the courts at
Westminster ! And we may with satisfaction observe, that this experiment has
been actually tried, and has succeeded, in the populous county of Middlesex ;
which might serve as an example for others. For by statute 23 Geo. II. c. 33, it
is enacted, 1. That a special county-court should be held, at least once a month,
in every hundred of the county of Middlesex, by the county-clerk. 2. That twelve
freeholders of that hundred, qualified to serve on juries, and struck by the
sheriff, shall be summoned to appear at such court by rotation; so as none shall
be summoned oftener than once a year. 3. That in all causes not exceeding the
value of forty shillings, the county-clerk and twelve suitors shall proceed in a
summary way, examining the parties and witnesses on oath, without the formal
process antiently used; and shall make such order therein as they shall judge
agreeable to conscience. 4. That no plaints shall be removed out of this court
by any process whatsoever ; but the determination herein shall be final. 5. That
if any action be brought in any of the superior courts against a person resident
in Middlesex, for a debt or contract, upon the trial whereof the jury shall find
less than 40s. damages, the plaintiff shall recover no costs, but shall pay the
• See all the acts and cases thereon, relating to courts of requests, ably collected in
Tidd's Prac. 8 ed. 989 to 996.—Cujtty\
'The act is still further extended by the 39 & 40 Geo. III. c. 104. See Tidd's Prac.
8 ed. 989.—Chiitt.
■ By the 25 Geo. III. c. 45 and 26 Geo. III. c. 38, no debtor or defendant, in any court
for the recovery of small debts, where the debt does not exceed 20j., shall be committed
to prison for more than twenty days, and if the debt does not exceed 40j., for more than
forty days, unless it be proved to the satisfaction of the court that he has money or
goods which he fraudulently conceals ; and in the first case the imprisonment may b*
extended to thirty days, and in the latter to sixty.
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defendant double costs ; unless upon some special circumstances, to be certified
by the judge who tried it. 6. Lastly, a table of very moderate fees is proscribed
and set down in the act ; which are not to be exceeded upon any account what
soever. This is a plan entirely agreeable to the constitution and genius of the
nation ; calculated to prevent a multitude of vexatious actions in the superior
courts, and at the same time to give honest creditors an opportunity of reco
vering small sums ; which now they are frequently deterred from by the expense
of a suit at law ; a plan which, one would think, wants only to be generally
known, in order to its universal reception.
X. There is yet another species of private courts, which I must not pass over
in silence: viz., the chancellor's courts in the two universities of England.*
Which two learned bodies enjoy the sole jurisdiction, in exclusion of the king's
*84 1 *coul"ts> over all civil actions and suits whatsoever, when a scholar or priviJ leged person is one of the parties ; excepting in such cases where the right
of freehold is concerned. And these by the university charter they are at
liberty to try and determine, either according to the common law of the land,
or according to their own local customs, at their discretion ; which has generally
led them to carry on their process in a course much conformed to the civil law,
for reasons sufficiently explained in a former book.(i)
These privileges were granted, that the students might not be distracted from
their studies by legal process from distant courts, and other forensic avocations.
And privileges of this kind are of very high antiquity, being generally enjoyed
by all foreign universities as well as our own, in consequence (I apprehend) of
a constitution of the emperor Frederick, a.d. 1158. (m) But as to England in
particular, the oldest charter that I have seen, containing this grant to the uni
versity of Oxfbrd, was 28 Hen. III. a.d. 1244. And the same privileges were
confirmed and enlarged by almost every succeeding prince, down to Henry tho
Eighth ; in the fourteenth year of whose reign the largest and most extensive
charter of all was granted. One similar to which was afterwards granted to
Cambridge in the third year of queen Elizabeth. But yet, notwithstanding
these charters, the privileges granted therein, of proceeding in a course different
from the law of the land, were of so high a nature that they were held to be
invalid ; for though the king might erect new courts, yet he could not alter the
course of law by nis letters-patent. Therefore in the reign of queen Elizabeth
an act of parliament was obtained,(n) confirming all the charters of the two
universities, and those of 14 Hen. VIII. and 3 Eliz. by name. Which blessed act,
as Sir Edward Coke entitles it,(o) established this high privilege without any
O Book L introd. i 1.
(•) 13 His. 0. 29.
(-) OxL t, tit. 18.
(•) 4 lot 227.
• As the object of the privilege is that students and others connected with the uni
versities should not be distracted from the studies and duties to be there performed, the
party proceeded against must in general be a resident member of the university, and
that fact must be expressly sworn, or be collected from the affidavit. The privilege of
Cambridge differs from that of Oxford: in the former it only extends to causes of action
accruing in the town and its suburbs ; but in Oxford it extends to all personal causes
arising anywhere. R. T. Hardw. 241. 2 Wils. 406. Bac. Abr. Universities. The claim
of conusance must be made in due form and in due time. 2 Wils. 406. Claim of con
usance of an action of trespass, brought in King's Bench against a resident member of the
university of Cambridge, for a cause of action verified by affidavit not to have arisen withip
the town and suburbs of Cambridge, was allowed upon the claim of the vice-chancellor
on behalf of the chancellor, masters, and scholars of the university, entered on the roll
in due form, setting out their jurisdictions under charters confirmed by statute, and
averring that the cause of action arose within such jurisdiction. 12 East, 12. And claim
of conusance by the university of Oxford was allowed in an action of trespass in King'*
Bench against a proctor, a pro-proctor, and the marshal of the university, though the
affidavit of the latter, describing him as of a parish in the suburbs of Oxford, only verified
that he then was, and had been for the last fourteen years, a common servant of the
university, called marshal of the university, and that he was sued for an act done by him
in the discharge of his duty, and in obedience to the orders of the other two defendants,
without stating that he resided within the university, or was matriculated. 15 East, 634.
—Chittt.
so
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doubt or oppos.tion:(p) or, as Sir Matthew Hale(j) very fully expresses the
sense *of the common law and the operation of the act of parliament, r*o=
" although king Henry the Eighth, 14 A. E. sui, granted to the university
a liberal charter, to proceed according to the use of the university; viz., by a
course much conformed to the civil law, yet that charter had not been sufficient
to have warranted such proceedings without the help of an act of parliament.
And therefore in 13 Eliz. an act passed, whereby that charter was in effect
enacted ; and it is thereby that at this day they have a kind of civil-law pro
cedure, even in matters that are of themselves of common-law cognizance,
where either of the parties is privileged."
This privilege, so far as it relates to civil causes, is exercised at Oxford in the
chancellor's court; the judge of which is the vice-chancellor, his deputy or as
sessor. From his sentence an appeal lies to delegates appointed by the congre
gation; from thence to other delegates of the house of convocation; and if they
all three concur in the same sentence it is final at least by the statutes of the
university,(r) according to the rule of the civil law.(s) But, if there be any
discordance or variation in any of the three sentences, an appeal lies in the last
resort to judges delegates appointed by the crown under the great seal in
chancery.
I have now gone through the several species of private, or special, courts, of
the greatest note in the kingdom, instituted for the local redress of private
wrongs ; and must, in the close of all, make one general observation from Sir
Edward Coke:(i) that these particular jurisdictions, derogating from the gene
ral jurisdiction of the courts of common law, are ever strictly restrained, and
cannot be extended further than the express letter of their privileges will mo'i'
explicitly warrant

CHAPTER VII.
OF THE COGNIZANCE OF PRIVATE WRONGS.
♦We now proceed to the cognizance of pr 'vate wrongs ; that is, to con- r¥flfl
eider in which of the vast variety of courts, mentioned in the three pre- L
ceding chapters, every possible injury that can be offered to a man's person or
property is certain of meeting with redress.
The authority of the several courts i f private and special jurisdiction, or of
what wrongs such courts have cognizance, was necessarily remarked as those
respective tribunals were enumerated, and therefore need not be here again
repeated ; which will confine our present inquiry to the cognizance of civil
injuries in the several courts of public or general jurisdiction. And the order
in which I shall pursue this inquiry will be by showing : 1. What actions may
be brought, or what injuries remedied, in the ecclesiastical courts. 2. What in
the military, 3. What in the maritime. And 4. What in the courts of com
mon law.
And, with regard to the three first of these particulars, I must beg leave not
»o much to consider what hath at any time been claimed or pretended to belong
to their jurisdiction, by the officers and judges of those respective courts; but
what the common law allows and permits to be so. For these eccentrical tribu
nals, (which are principally guided by the rules of the imperial and canon
laws,) as they subsist and are *admitted in England, not by any right of r+R7
their own,(aj but upon bare sufferance and toleration from the municipal *■
laws, must nave recourse to the laws of that country wherein they are thus
adopted, to be informed how far their jurisdiction extends, or what causes are
permitted, and what forbidden, to be discussed or drawn in question before them.
(») Jeok. Cent 2, pL 88 ; Cent. 3, pL 33. Hardr. 604. Clod(•) Cod. 1, 70, 1.
•ok
(<) 2SeeInst.
(f) 201.
fflet C. L. 33.
(•)
book643.L lntrod. 3 1
h Tit 31,1 1».
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It matters not therefore what the pandects of Justinian, or the decretals of
Gregory, have ordained. They are here of no more intrinsic authority than the
laws of Solon and Lycurgus : curious perhaps for their antiquity, respectable for
their equity, and frequently of admirable use in illustrating a point of histoiy.
Nor is it at all material in what light other nations may consider this matter if
jurisdiction. Every nation must and will abide by its own municipal laws;
which various accidents conspire to render different in almost every country in
Europe. We permit some kinds of suits to be of ecclesiastical cognizance, which
other nations have referred entirely to the temporal courts; as concerning wills
and successions to intestates' chattels; and perhaps we may in our turn prohibit
them from interfering in some controversies, which on the continent may be
looked upon as merely spiritual. In short, the common law of England is the
one uniform rule to determine the jurisdiction of our courts : and, if any tri
bunals whatsoever attempt to exceed the limits so prescribed them, the king's
courts of common law may and do prohibit them ; and in some cases punish
their judges.(ft)
Having premised this general caution, I proceed now to consider,
1. The wrongs or injuries cognizable by the ecclesiastical courts. I mean
such as are offered to private persons or individuals ;' which are cognizable by
the ecclesiastical court, not for reformation of the offender himself or party
injuring, (pro salute animoe, as is the case with immoralities in general, when
unconnected with private injuries,) but for the sake of the party injured,, to
, make him a satisfaction and redress for *the damage wnich he has susJ tained. And these I shall reduce under three general heads ; of causes
pecuniary, causes matrimonial, and causes testamentary.
1. Pecuniary causes, cognizable in the ecclesiastical courts, are such as arise
either from the withholding ecclesiastical dues, or the doing or neglecting some
act relating to the church, whereby some damage accrues to the plaintiff;
towards obtaining a satisfaction for which he is permitted to institute a suit in
the spiritual court.
The principal of these is the subtraction or withholding of tithes from the
parson or vicar, whether the former be a clergyman or a lay appropriator.(e)
But herein a distinction must be taken : for the ecclesiastical courts have no
jurisdiction to try the right of tithes unless between spiritual persons ;(d) but,
in ordinary cases between spiritual men and lay men, are only to compel the
payment of them, when the right is not disputed.(e) By the statute, or rather
writ,(/) of circumspecte agatis,(g) it is declared that the court Christian shall not
(») Hal. Hilt. C. L. c. 2.
(•) 2 Intt. 364, 4K9, 490.
(«) Stat. 3.! Hen. VIII. c. 7.
(/) See Barrington, 123. 3 Prjm. Rec. 338.
{*) 2 Roll. Abr. 309, 310. Bro. Abr. a Jurisdiction, 86.
(») 13 Edw. 1. «t. 4, or rather 9 Edw. IL
1 See, in general, Bac. Abr. tit. Courts Ecclesiastical, D. and tit. Slander ; Com. Dig.
Prohibition ; where see G. when the ecclesiastical court has jurisdiction and when not.
The ecclesiastical court has no jurisdiction over trusts ; and therefore, where a party
jued as a trustee was arrested on a writ de contumace capiendo, the court of King's Bench
discharged him out of custody. 1 B. & C. 655.
Suits for defamation may be added to the three heads above considered. As to these in
feneral, see Burn, Eccl. L. Defamation. Com. Dig. Prohibition, G. 14. Bac. Abr. Slander,
'. U. Stark on Slander, 32, 4G4. Words imputing an offence merely spiritual are not in
themselves actionable at law, unless followed by special damage, and the party slandered
can only institute a suit in the spiritual court : and though the law discourages suits of
this kind, yet redress for the insult and injury is not denied. 2 Phil. Ec. Cases, 106.
Words which impute an offence merely cognizable in a spiritual court may be punished
in that court, as calling a person heretic, adulterer, fornicator, whore, &c.; but if the
words are coupled with others for which an action at law would lie, as calling a woman
a whore and a thief, the ecclesiastical court has no jurisdiction, and a prohibition lies.
2 Roll. Abr. 297. 1 Sid. 404. 3 Mod. 74. 1 Hagg. Rep. 463, in notes. So a suit cannot
be instituted in the spiritual court for a written libel, because any slander of a person
reduced into writing, and which can be the subject of any proceeding, is actionable o*
indictable. Comb. 71. Bac. Abr. Courts Ecclesiastical, D. The power of the eccle
siastical court is confined to the infliction of pei ance pro salute anima and awarding costs,
»nd does not extend to the awarding iau'.age* to the injured party. 4 Co. 20. 2 Inst.
♦°1 —Cbittt.
fi2
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be prohibited from holding plea, " si rector petat versus parochianos oblanones ei
decimas debitaj et consuetas :" so that if any dispute arises whether such tithes
be due and accustomed, this cannot be determined in the ecclesiastical court, but
before the king's court of the common law ; as such question affects the tem
poral inheritance, and the determination must bind the real property. But
where the right does not come into question, but only the fact whether or no
the tithes allowed to be due are really subtracted or withdrawn, this is a tran
sient personal injury, for which the remedy may properly be had in the spiritual
court; viz., the recovery of the tithes, or their equivalent. By statute 2 & 3
Edw. VI. c. 13, it is enacted, that if any person shall carry off his predial tithes
(viz., of corn, hay, or the like) before the tenth part *is duly set forth, r*QG
or agreement is made with the proprietor, or shall willingly withdraw L
his tithes of the same, or shall stop or hinder the proprietor of the tithes, or his
deputy, from viewing or carrying them away; such offender shall pay double the
value of the tithes, with costs to be recovered before the ecclesiastical judge, ac
cording to the king's ecclesiastical laws. By a former clause of the same statute,
the treble value of the tithes, so subtracted or withheld, may be sued for in the
temporal courts, which is equivalent to the double value to be sued for in the
ecclesiastical. For one may sue for and recover in the ecclesiastical courts the
tithes themselves, or a recompense for them, by the antient law; to which the
suit for the double value is superadded by the statute. But as no suit lay in the
temporal courts for the subtraction of tithes themselves, therefore the statute
gave a treble forfeiture, if sued for there; in order to make the course of justice
uniform, by giving the same reparation in one court as in the other.(A)' How
ever, it now seldom happens that tithes are sued for at all in tho spiritual court;
for if the defendant pleads any custom, modus, composition, or other matter
whereby the right of tithing is called in question, this takes it out of the juris
diction of the ecclesiastical judges : for the law will not suffer the existence of
such a right to be decided by the sentence of any single, much loss an eccle
siastical, judge; without the verdict of a jury. But a more summary method
than either of recovering small tithes under the value of 40s. is given by statute
748 W. III. c. 6, by complaint to two justices of the peace; and, by another
statute of the same year, c. 34, the same remedy is extended to all tithes with
held by Quakers under the value of ten pounds.*
Another pecuniary injury, cognizable in the spiritual courts, is the non-pay
ment of other ecclesiastical dues to the clergy ; as pensions, mortuaries, compo
sitions, offerings, and whatsoever falls under the denomination of surplice-foes,
for marriages or other ministerial offices of the church : all which injuries are
redressed by a decree for their actual *payment. Besides which, all r*oo
offerings, oblations, and obventions not exceeding the value of. 40s. may L
be recovered in a summary way before two justices of the peace.(t) But care
must be taken that these are real and not imaginary dues; for, if they be con(») 2 Inst 250.
(<) Stat-lkSTT. III. c ft.
'This statute enacts that every person shall justly divide, set out, yield, and pay all
manner of predial tithes in such manner as they have been of right yielded and paid
within forty years, or of right or custom ought to have been paid, before the making of
that act, under the forfeiture of treble value of the tithes so carried away ; and in an
action upon this statute, in which the declaration stated that the tithes were within
forty years before the statute yielded and payable, and yielded and paid, it was held
that evidence that the land had been, as far as any witness knew, in pasture, and that it
was never known to pay in predial tithe, was not sufficient to defeat the action. The
■•me action might also be supported to recover tithes of lands enclosed out of wastes,
which never paid tithes before. Mitchell vs. Walker, 5 T. R. 2(30.—Christian.
* The 53 Geo. III. c. 127 extends the jurisdiction of the two justices to tithes, obla
tions, and compositions, of the value of 10/. ; and in respect of tithes and church-rates,
due from Quakers, to 50/., see statute and proceedings, Burn, J., Tithes. The 54 Geo.
III. c. 68 extends the same provisions to Ireland.—Chitty.
It is hardly necessary to observe that the commutation of tithes, under the provision*
ot the statute 6 & 7 W. IV. c. 71 and numerous subsequent statutes, will eventually pu*
an end to all suits for the subtraction of tithes.—Stewart.
61
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trary to the common law, a prohibition will issue out of the temporal courts
to stop all suits concerning them. As where a fee was demanded by the
minister of the parish for the baptism of a child, which was administered in
another place
this, however authorized by the canon, is contrary to common
right : for of common right, no fee is due to the minister even for performing
such branches of his duty, and it can only be supported by a special custom ;(k)
but no custom can support the demand of a fee without performing them at
For fees also, settled and acknowledged to be due to the officers of the eccle
siastical courts, a suit will lie therein : but not if the right of the fees is at all
disputable ; for then it must be decided by the common law.(£) It is also said,
that if a curate be licensed, and his salary appointed by the bishop, and he be
not paid, the curate has a remedy in the ecclesiastical court ;(wi) but, if he be
not licensed, or hath no such salary appointed, or hath made a special agree
ment with the rector, he must sue for a satisfaction at common law ;(n) either by
proving such special agreement, or else by leaving it to a jury to give damages
upon a quantum meruit, that is, in consideration of what he reasonably deserved
in proportion to the service performed.
Under this head of pecuniary injuries may also be reduced the several mat
ters of spoliation, dilapidations, and neglect of repairing the church and things
thereunto belonging ; for which a satisfaction may be sued for in the eccle
siastical court.
Spoliation is an injury done by one clerk or incumbent to another, in taking
„g^
the fruits of his benefice without any *right thereunto, but under a preJ tended title. It is remedied by a decree to account for the profits so
taken. This injury, when the jus patronatus or right of advowson does not
come in debate, is cognizable in the spiritual court : as if a patron first presents
A. to a benefice, who is instituted and inducted thereto; and then, upon pretence
of a vacancy, the same patron presents B. to the same living, and he also ob
tains institution and induction. Now, if the fact of the vacancy be disputed,
then, that clerk who is kept out of the profits of the living, whichever it be,
may sue the other in the spiritual court for spoliation, or taking the profits of
his benefice. And it shall there be tried, whether the living were or were not
vacant : upon which the validity of the second clerk's pretensions must de
pend.^) But if the right of patronage comes at all into dispute, as if one
patron presented A., and another patron presented B., there the ecclesiastical
court hath no cognizance, provided the tithes sued for amount to a fourth part
of the value of the living, out may be prohibited at the instance of the patron
by the king's writ of indicavit.(p) So also if a clerk, without any colour of
title, ejects another from his parsonage, this injury must be redressed in the
temporal courts : for it depends upon no question determinable by the spiritual
law, (as plurality of benefices or no plurality, vacancy or no vacancy,) but is
merely a civil injury.
For dilapidations, which are a kind of ecclesiastical waste, either voluntary,
by pulling down ; or permissive, by suffering the chancel, parsonage-house, and
other buildings thereunto belonging, to decay ; an action also lies, either in the
spiritual court by the canon law, or in the courts of common law,(y) and it may
be brought by the successor against the predecessor, if living, or, if dead, then
against his executors. It is also said to be good cause of deprivation, if the
bishop, parson, vicar, or other ecclesiastical person, dilapidates the buildings, or
*o,9-| cuts down timber growing on the patrimony 01 *the church, unless for
J necessary repairs :(r) and that a writ of prohibition will also lie against
him in the courts of common law.(s) By statute 13 Eliz. c. 10, if any spiritual
person makes over or alienates his goods with intent to defeat his successors of
M 332.
(I) Sulk.
(») Ibid. 334. Lord iUjm. 460, 1558. Fits. 56
(I) 1 Vsotr. 166.
(»)1 Born, EccL Law, 438.
(•) 1 Fraem. TO.
(•) I. N. B. 36.

(p) Cimmtptcte agatu; 18 Edw. I. st. 4, Artie, cteri. *
Edw. II. c. 2. F. N. B. 46.
(f)
C) 1Cut.
Boll.224.
Rep.386.Lot.11288.
Hop. 08. Qodb. 250.
(•) 3 Buletr. 138. 1 Roll. Rep. 33*.
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their remedy for dilapidations, the successor shall have such remedy against
the
cessor.
alienee,
Andin by
thestatute
ecclesiastical
14 Eliz.court,
c. 11,asallifmoney
he werorecovered
the executor
for dilapidations
of his prede
shall within two years be employed upon the buildings in respect whereof it
*as recovered, on penalty of forfeiting double the value to the crown.
As to the neglect of reparations of the church, churchyard, and the like, the
spiritual court has undoubted cognizance thereof;(t) and a suit may be brought
therein for non-payment of a rate made by the church-wardens for that purpose
And these are the principal pecuniary injuries, which are cognizable, or for
which suits may be instituted, in ecclesiastical courts.
2. Matrimonial causes, or injuries respecting the rights of marriage, arc
another, and a much more undisturbed, branch of the ecclesiastical jurisdiction
Though if we consider marriages in the light of mere civil contracts, they d»
not seem to be properly of spiritual cognizance.(u) But the Eomanists having
very early converted this contract into a holy sacramental ordinance, th»
church of course took it under her protection, upon the division of the twe
jurisdictions. And in the hands of such able politicians, it soon became an
engine of great importance to the papal scheme of a universal monarchy ovei
Christendom. The numberless canonical impediments that were invented, and
occasionally dispensed with, by the holy see, not only enriched the coffers of
the church, but gave it avast ascendant over princes of all denominations;
whose marriages were sane cified or reprobated, their issue legitimated or bas
tardized, and the succession to their thrones established or rendered precarious,
according *to the humour or interest of the reigning pontiff: besides a r*g3
thousand nice and difficult scruples, with which the clergy of those ages ^
puzzled the understandings, and loaded the consciences of the inferior orders of
the laity; and which could only be unravelled and removed by these their
spiritual guides. Yet, abstracted from this universal influence, which affords
so good a reason for their conduct, one might otherwise be led to wonder that
the same authority, which enjoined the strictest celibacy to the priesthood,
should think them the proper judges in causes between man and wife. These
causes indeed, partly from the nature of the injuries complained of, and partly
from the clerical method of treating them,(u) soon became too gross for the
modesty of a lay tribunal. And causes matrimonial are now so peculiarly eccle
siastical that the temporal courts will never interfere in controversies of this
kind, unless in some particular cases. As if the spiritual court do proceed to
call a marriage in question after the death of either of the parties ; this the
courts of common law will prohibit, because it tends to bastardize and disinherit
the issue ; who cannot so well defend the marriage, as the parties themselves,
when both of them living, might have done.(w)
Of matrimonial causes, one of the first and principal is, 1. Causa jactitationit
matrimonii ; when one of the parties boasts* or gives out that he or she is
married to the other, whereby a common reputation of their matrimony may
ensue. On this ground the party injured may libel the other in the spiritual
court ; and, unless the defendant undertakes and makes out a proof of the actual
marriage, he or she is enjoined perpetual silence upon that head ; which is the
only remedy the ecclesiastical courts can give for this injury.' 2. Another
(*) OimtmxpecU agatit. 6 Rep. 66.
language are those written by the popish clergy on the
m Warb. Alliance, 173.
subjects of matrimony and divorce.
(*) Some of the impnreit books that are extant in any (") Inst. 614.
4 But the boasting must be malicious ; for where lord Hawke had permitted the party
to assume herself to be lady Hawke in his presence and had introduced and acknow
ledged her to be clothed with that character, the court dismissed the suit. Lord Hawke
vt. Corri, 2 Dr. Hagg. 220.—Chittt.
•It is not enough for the maintenance of this suit that one party falsely "boaste «r
gives out that he or she is married to the other :" the boasting must be malicious as well
as false. In the case of Lord Hawke vs. Corri, the learned judge, in stating the defences
vhich may be made to such a suit, says, "A third defence of more rare occurrence is that
though no marriage has passed, yet the pretension was fully authorized by the complain
ant ; and therefore, though the representation is false, yet it is not malicious, and cannot
Voi. IL—5
«5
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*pecies of matrimonial causes was, when a party contracted to another brought
a suit in the ecclesiastical court to compel a celebration of the marriage in pur
suance of such contract ; but this branch of causes is now cut off entirely by
•941J enacts,
ac* that
*"or Preventing
for the future
clandestine
no suit shall
marriages,
be had in26any
Geo.
ecclesiastical
II. *c. 33, court,
which
to compel a celebration of marriage in facie ecclesice, for or because of any con
tract of matrimony whatsoever. 3. The suit for restitution of conjugal rights is also
another species of matrimonial causes : which is brought whenever either tlte
husband or wife is guilty of the injury of subtraction, or lives separate from the
other without any sufficient reason ; in which case the ecclesiastical jurisdiction
will compel them to come together again, if either party be weak enough to
desire it, contrary to the inclination of the other. 4. Divorces also, of which,
and their several distinctions, we treated at large in a former book,(re) are causes
thoroughly matrimonial, and cognizable by the ecclesiastical judge. If it be
comes improper, through some supervenient cause arising ex post facto, that the
parties should live together any longer; as through intolerable cruelty,' adul
tery, a perpetual disease, and the like ;' this unfitness or inability for the
marriage state may be looked upon as an injury to the suffering party ; and for
this the ecclesiastical law administers the remedy of separation, or a divorce a
mensa et thoro. But if the cause existed previous to the marriage, and was such
a one as rendered the marriage unlawful ab initio, as consanguinity, corporal
imbecility, or the like ; in this case the law looks upon the marriage to have
been always null and void, being contracted in fraudem legis, and decrees not
only a separation from bed and board, but a vinculo matrimonii itself. 5. The
last species of matrimonial causes is a consequence drawn from one of the species
of divorce, that a mensa et thoro ; which is the suit for alimony, a term which
signifies maintenance : which suit the wife, in case of separation, may have
against her husband, if he neglects or refuses to make her an allowance suitable
to their station in life. This is an injury to the wife, and the court Cliristian
will redress it by assigning her a competent maintenance, and compelling the
husband by ecclesiastical censures to pay it. But no alimony will be assigned
in case of a divorce for adultery on her part; for as that amounts to a forfeiture
♦flfilJ °^
notner
be *d°wer
partakerafter
of his
his estate
death, when
it is also
living.
a sufficient reason why she should
3. Testamentary causes are the only remaining species belonging to the eccle
siastical jurisdiction;* which, as they are certainly of a mere temporal na(•) Book L cb. 1ft.
be complained of as such by the party who has denounced it." In that case, such a
defence having been fully made out, the court dismissed the suit. 2 Haggard's Rep. 280
—Coleridge.
6 We have seen in the first book, pages 440, 441, that it is stated that a divorce a mensa
et thoro, when marriage is just and lawful ab initio, is only allowed, for some supervenient
cause, when it has become improper or impossible for the parties to live together, and
that intolerable ill temper was there considered to be a sufficient cause,—a position which,
it was submitted by the editor, was not tenable. Upon this interesting subject the
reader is referred to the eloquent decisions of Sir William Scott, from which it will
appear that a husband or a wife may sustain a suit for a divorce on the ground of cruelty,
even in a single instance, when it really endangers life, limb, or health, and that even
words menacing such danger are sufficient ground ; but that mere insult, irritation,
coldness, unkindness, ill temper, or even desertion, is not alone a sufficient ground for a
divorce. Evans vs. Evans, 1 Hagg. Rep. 36, 364, 409, 458. 2 id. 154, 158. 2 Phil. Ec. C.
132.—Chitty.
' It has been determined by the court of delegates that the public infamy of the hus
band, arising from a judicial conviction of an attempt to commit an unnatural crime, ia
a sufficient cause for the ecclesiastical courts to decree a separation a mensa et thoro. Feb
1794.—Christian.
* Com. Dig. Prohibition, G. 16. Although the ecclesiastical courts have by length of
time acquired the original jurisdiction in rebus testamentariis, courts of equity have never
theless obtained a concurrent jurisdiction with them in determinations upon personal
bequests, as relief in those cases is generally dependent upon a discovery and an account
of asset*. And an executor being considered a trustee for the several legatees named in
«
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ture,(y) may seem at first view a little oddly ranked among matters of .1 spiritual
cognizance. And indeal (as was in some degree observed in a former book,Yz)
they were originally cognizable in the king^s courts of common law, viz., tW
county-courts ;(a) and afterwards transferred to the jurisdiction of the church,
by the favour of the crown, as a natural consequence of granting to the bishops
the administration of intestates' effects.
(») Warburt. Alliance, 173.
(•) Book ii. ch. 32.
(•) HickWa Distort. Epittdar. f. t, 58.
the testament, the execution of trusts is never refused by courts of equity. 1 P. Wms.
544, 575. These courts, indeed, in some other instances which frequently occur upon
the present subject, exercise a jurisdiction in exclusion of the ecclesiastical, inasmuch
as the relief given by the former is more efficient than that administered by the lattrr.
One of these cases happens when a husband endeavours to obtain payment of his wife's
legacy : equity will oblige him to make a proper settlement upon her, before a decree
will be made for payment of the money to him ; but this the ecclesiastical court cannot
do: therefore, if the baron libel in that court for his wife's legacy, the court of chancery
will grant an injunction to stay proceedings in it, he not having made any settlement or
provision for her. 1 Dick. Rep. 373. Also 1 Atk. 491, 516. 2 Atk. 420. Prec. Cha. 548,
S. P. Another of those instances occurs when legacies are given to infants; for equity
will protect their interests, and give proper directions for securing and improving th«
fund for their benefit, which could not be effected in the ecclesiastical court. 1 Vern. 26.
It has been already observed that the probate of wills belongs exclusively to the eccle
siastical court, except in the instance above adduced ; whence it follows that, if a probate
has been granted of a will obtained by fraud, the ecclesiastical court alone can revoke
it, (2 Vern. 8. 1 P. Wms. 388;) and a person cannot be convicted of forging a will of a
deceased person of personal property until the probate thereof has been sealed by the
ecclesiastical court. 3 T. R. 127.
Although a court of equity cannot set aside a will of personal estate the probate of
which has been obtained from the spiritual court, yet the court will interfere when a
probate has been granted by the fraud of the person obtaining it, and either convert the
wrong-doer into a trustee, in respect of such probate, or oblige him to consent to a repeal
or revocation of it in the court from which it was granted. 1 Ves. 119, 284, 287. A
court of equity will also interfere and prevent a person from taking an undue advantage
by contesting the validity of a probate, when such person has acted under ii and admiUtd
facts material to its validity. 1 Atk. 628.
The jurisdiction of the ecclesiastical courts is confined to testaments merely, or, in
other words, to dispositions of personalty: if, therefore, real estate be the subject of a
devise to be sold for payment of debts or portions, these courts cannot hold plea in
relation to such bequests, but the proper forum is a court of equity. Dyer, 151, b.
Palm. 120, S. P. But the ecclesiastical courts' jurisdiction may extend to affect inte-esta
arising out of real property, when those interests are less than freehold, as in devises
of terms for years, or of rents payable out of them; for such dispositions relate to chattels
real only. 2 Keb. 8. Cro. J. 279. Buls. 153. If a legatee alter the nature of his demand,
and change it into a debt or duty, as by accepting a bond from the executor for payment
of the legacy, it seems that the effect of the transaction will be either to deprive the
ecclesiastical court of its jurisdiction, or to give an option to the person entitled, to sue
in that or in a temporal court, at his discretion. 2 Boll. R. 160. Yelv. 39. 8 Mod. 327.
Cases have occurred in which courts of common law have assumed jurisdiction of testa
mentary matters, and permitted actions to be instituted for the recovery of legacies,
upon proof of an express assumpsit or undertaking by the executor to pay them. Sid. 45.
11 Mod. 91. Ventr. 120. 2 Lev. 3. Cowp. 284. But it seems to be the opinion of
modern judges that this jurisdiction extends to cases of specific legacies only; for when
the executor assents to those bequests, the legal interests vest in the legatees, which
enable them to enforce their rights at law. 3 East, R. 120. It seems to be the better
opinion that when the legacy is not specific, but merely a gift out of the general assets,
and particularly when a married woman is the legatee, a court of common law will not en
tertain jurisdiction to compel payment of such a legacy, upon the ground that a court
of common law is, from its rules, incompetent to administer that complete justice to the
parties which courts of equity have the power, and are in the constant habit, of doing.
5 Term Rep. K. B. 690. 7 T. R. 667. 2 P. Wms 641. Peake's C. N. P. 73. There a
one case in the books where the declaration states that, in consideration of a forbearance
by the plaintiff to sue, the executor promised to pay the legacy, and the court held that
the action might be maintained ; but the circumstance of that action being brought on a
promise, in consideration of forbearance, shows that it was understood that the bare
possession of assets was not alone sufficient. 5 T. R. 693. 2 Lev. 3. But it has been
suggested that it should seem that upon an express promise and admission of assets an
•xecutor may be sued. 2 Saund. by Patteson, 137, note a.—Chittt
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Tins spiritual jurisdiction of testamentary causes is a peculiar constitution of
this island ; for in almost all other (even in popish) countries all matters testa
mentary are under the jurisdiction of the civil magistrate. And that this pri
vilege is enjoyed by the clergy in England, not as a matter of ecclesiastical right,
butby the special favour and indulgence of the municipal law, and as it should
seem by some public act of the great council, is freely acknowledged by Lindewode, the ablest canonist of the fifteenth century. Testamentary causes, he
observes, belong to the ecclesiastical courts "de consuetudine Anglice, et super contensu regio et suorum procerum in talibus ab antiquo concesso."(b) The same was,
about a century before, very openly professed in a canon of archbishop Strat
ford, viz., that the administration of intestates' goods was "ab olim" granted to
the ordinary, " consensu regio et magnatum regni Anglice."'(c) The constitutions ol
cardinal Othobon also testify that this provision " olim a prcelatis cum approba
tion regis et baronum dicitur emanasse."(d) And archbishop Parker,(e) in queen
Elizabeth's time, affirms in express words, that originally in matters testament
ary "non ullam habebant episcopi authoritatem, prater earn quam a rege acceptam
*Qfil Teferebant. Jus testaments probandi non *habebant : administrationis potesAt■I what
tatemperiod
cuique of
delegare
time the
non poterant."
ecclesiastical jurisdiction of testaments and in
testacies began in England, is not ascertained by any antient writer : and Lindewode(/) very fairly confesses, "cvjus regis temporibus hoc ordinatum sit, non
reperio." We find it indeed frequently asserted in our common-law books, that
it is but of late years that the church hath had the probate of wills.(^) But this
must only be understood to mean that it hath not always had this prerogative :
for certainly it is of very high antiquity. Lindewode, we have seen, declares
that it was "ab antiquo;" Stratford, in the reign of king Edward III., mentions
it as "ab olim ordinatum ;" and cardinal Othobon, in the 52 Hen. III., speaks of
it as an antient tradition. Bracton holds it for clear law, in the same reign of
Henry III., that matters testamentary belonged to the spiritual court.(A) And,
yet earlier, the disposition of intestates' goods "per visum ecclesiat" was one of the
articles confirmed to the prelates by king John's magna carta.(i) Matthew Paris
also informs us that king Richard I. ordained in Normandy "quod distributio
rerum quce in testamento relinquuntur auctoritate eccle»ke fiet." And even this ordi
nance of king Richard was only an introduction of the same law into his ducal
dominions, which before prevailed in this kingdom ; for in the reign of his father
Henry II. Glanvil is express, that "si quis aliquid dixerit contra testamentum, placitum illud in curia christianitatis audiri debet et terminari."(j) And the Scots
book, called regiam majestatem, agrees verbatim with Glanvil in this point.(/V)
It appears that the foreign clergy were pretty early ambitious of this branch
^.q- , of power ; but their attempts to assume *it on the continent were effecJ tually curbed by the edict of the emperor Justin,(Z) which restrained the
insinuation or probate of testaments (as formerly) to the office of the magister
census: for which the emperor subjoins this reason : "absurdum et enim clericis
est, immo etiam opprobriosum, si peritos se velint ostendere disceptationum esse forensium." But afterwards by the canon law(m) it was allowed that the bishop
might compel by ecclesiastical censures the performance of a bequest to pious
uses. And therefore, as that was considered as a cause qua; secundum canones et
tpiscopales leges ad regimen animarum pertinuit, it fell within the jurisdiction of
the spiritual courts by the express words of the charter of king William L,
which separated those courts from the temporal. And afterwards, when king
Henry I. by his coronation-charter directed that the goods of an intestate should
be divided for the good of his soul,(n) this made all intestacies immediately spi
ritual causes, as much as a legacy to pious uses had been before. This therefore,
(») Provincial, I. 3, (. 13, /oj. 178.
Is) L. 7, c. 8.
(•) Ibid. 1. 3, «. 38, /of. 263.
(*) L. 2, c. 38.
(') Cap. 23.
(') Chd. 1, 3, 41.
;•) Soe 9 Rep. 38.
(«) Decretal. 3, 28, 17. Glib. Rep. 204, 206.
/) Pol. 263.
(•) Si quit barmum seu kominum meorum,—peeunuim
'#) Fitz. Abr. tit testament, pL 4. 2 Roll. Abr. 217. 0 Rep. suam rum dederit vel dart ditpotuerit, uxor rua, five liberi.
87. Vmogh. 207.
aut parentet et legitimi tiominee ejue, earn pro antms
(*) L. 5, de exceptumibta, 0. 10.
divulant, ticut eit meiiue visum fueriL Text. Roffens. c. 34»
') Cap. 27, edit. Oxon
p. 61.
W
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we may probably conjecture, was the era referred to by Stratford and Othobon
when the king, by the advice of the prelates and with the consent of his barons,
invested the church with this privilege. And accordingly in king Stephen's
charter it is provided that the goods of an intestate ecclesiastic shall be dis
tributed pro salute animce ejus, ecclesice consilio ;(o) which latter words are equi
valent to per visum ecclesice in the great charter of king John before mentioned.
And the Danes and Swedes (who received the rudiments of Christianity and
ecclesiastical discipline from England about the beginning of the twelfth cen
tury) have thence also adopted the spiritual cognizance of intestacies, testaments,
and legacies.(p)
This jurisdiction, we have seen, is principally exercised with us in the con
sistory courts of every diocesan *bishop, and in the prerogative court of r*qa
the metropolitan, originally; and in the arches court and court of delegates L
by way of appeal. It is divisible into three branches ; the probate of wills, the
granting of administrations, and the suing for legacies. The two former of
which, when no opposition is made, are granted merely ex officio ef debito justifies,
and are then the object of what is called the voluntary, and not trie contentious,
jurisdiction. But when a caveat is entered against proving the will or granting
administration, and a suit thereupon follows to determine either the validity of
the testament, or who hath a right to administer ; this claim and obstruction by
the adverse party are an injury to the party entitled, and as such are remedied
by the sentence of the spiritual court, either by establishing the will or granting
the administration. Subtraction, the withholding or detaining of legacies, is
also still more apparently injurious, by depriving the legatees of that right with
which the laws of tho land and the will of the deceased have invested them:
and therefore, as a consequential part of testamentary jurisdiction, the spiritual
court administers redress herein, by compelling the executor to pay them. But
in this last case the courts of equity exercise a concurrent jurisdiction with tho
ecclesiastical courts, as incident to some other species of relief prayed by the
complainant; as to compel the executor to account for the testator's effects, or
assent to the legacy, or the like. For, as it is beneath the dignity of the king's
courts to be merely ancillary to other inferior jurisdictions, the cause, when once
brought there, receives there also its full determination.*
These are the principal injuries for which the party grieved either must, or
may, seek his remedy in the spiritual courts. But before I entirely dismiss this
head, it may not be improper to add a Bhort word concerning the method of pro
ceeding in these tribunals, with regard to the redress of injuries.
It must (in the first place) be acknowledged, to the honour of the spiritual
courts, that though they continue to this *day to decide many questions r*nq
which are properly of temporal cognizance, yet justice is in general so L
ably and impartially administered in those tribunals (especially of the superior
(•) Lord
(J>) Stierahook, de jure Suam. J. 3, c. 3.
Ar«i*r.
711. Lyttlet. Hen. II. vol. i. 536. Hearne ad Old.
• No action at law can be maintained against an executor for a legacy where there is
no further proof of his assent to the legacy than what the law can infer from an acknow
ledgment by him of assets sufficient to pay it. Convenience is much in favour of this
rule, because, if the person who was legally entitled could recover at law, he would do so
absolutely and for his own use ; and though the legacy might have been intended for the
benefit of another, a court of law would have no means of compelling the legatee so to
apply it, as in the case of a legacy to the wife, which would become the husband's abso
lutely ; and the court of law could not oblige him, as a court of equity now will, to make
provision for his wife out of it. Deeks vs. Strutt, 5 T. R. 690. But where the executor
admits assets and expressly promises to pay in the case of a pecuniary legacy, or where
the legacy being specific he assents to it, such promise and assent vest the property in
the legatee, and he may maintain an action against the executor. Atkins vs. Hill, Cowp.
£84. Lord Say and Sele vs. Guy, 3 E. R. 120.
It is omitted to be observed in the text that causes of defamation are within the juris
diction of the ecclesiastical court. Suits of this kind are entertained for the use of worda
which, not importing or producing any temporal danger or loss, are not actionable in
the court* of common law ; and the use of them is punished by penance with or without
costs, at tne discretion of the court.—Coleridge.
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kind) and the boundaries of their power are now so well known and established,
that no material inconvenience at present arises from this jurisdiction still con
tinuing in the antient channel. And, should an alteration be attempted, great
confusion would probably arise, in overturning long-established forms, and newmodelling a course of proceedings that has now prevailed for seven centuries.
The establishment of the civil-law process in all the ecclesiastical courts was
indeed a masterpiece of papal discernment, as it made a coalition impracticable
between them and the national tribunals, without manifest inconvenience and
hazard. And this consideration had undoubtedly its weight in causing this
measure to be adopted, though many other causes concurred. The time when
the pandects of Justinian were discovered afresh, and rescued from the dust of
antiquity, the eagerness with which they were studied by the popish eccle
land,
siastics,
have
andformerly($r)
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spoken to atbetween
large. the
I shall
clergy
only
andnow
theremark
laity of upon
Eng
those collections, that their being written in the Latin tongue, and referring so
much to the will of the prince and his delegated officers of justice, sufficiently
recommended them to the court of Eome, exclusive of their intrinsic merit. To
keep the laity in the darkest ignorance, and to monopolize the little science,
which then existed, entirely among the monkish clergy, were deep-rooted prin
ciples of papal policy. And, as the bishops of Eome affected in all points to
mimic the imperial grandeur, as the spiritual prerogatives were moulded on the
pattern of the temporal, so the canon-law process was formed on the model of
the civil law : the prelates embracing with the utmost ardour a method of judi
cial proceedings which was carried on in a language unknown to the bulk
of the people, which banished the intervention of a jury, (that bulwark of
*100 1 G°rtric liberty,) which placed an arbitrary power of decision in the breast
J of a single man.
The proceedings in the ecclesiastical courts are therefore regulated according
to the practice of the civil and canon laws ; or rather according to a mixture of
both, corrected and new-modelled by their own particular usages, and the inter
position of the courts of common law. For, if the proceedings in the spiritual
court be ever so regularly consonant to the rules of the Eoman law, yet if they
be manifestly repugnant to the fundamental maxims of the municipal laws, to
which upon principles of sound policy the ecclesiastical process ought in every
state to conform, (r) (as if they require two witnesses to prove a fact, where one
will suffice at common law;) in such cases a prohibition will be awarded against
them.(s) But, under these restrictions, their ordinary course of proceeding
is: first, by citation, to call the party injuring before them. Then, by libel,
libellus, a little book, or by articles drawn out in a formal allegation, to set forth
the complainant's ground of complaint. To this succeeds the defendant's answer
upon oath, when, if he denies or extenuates the charge, they proceed to proofs
by witnesses examined, and their depositions taken down in writing, by an of
ficer of the court. If the defendant has any circumstances to offer in his defence,
he must also propound them in what is called his defensive allegation, to which
he is entitled in his turn to the plaintiff's answer upon oath, and may from thence
proceed to proofs as well as his antagonist. The canonical doctrine of purgation,
whereby the parties were obliged to answer upon oath to any matter, however
criminal, that might be objected against them, (though long ago overruled in the
court of chancery, the genius of the English law having broken through the
bondage imposed on it by its clerical chancellors, and asserted the doctrines of
judicial as well as civil liberty,) continued to the middle of the last century to
be upheld by the spiritual courts; when the legislature was obliged to interpose,
to teach them a lesson of similar moderation. By the *statute of 13 Car. r*iQ\
II. c. 12, it is enacted that it shall not be lawful for any bishop or ecclesi- L
astical judge to tender or administer, to any person whatsoever, the oath usually
called the oath ex officio, or any other oath whereby he may be compelled to confess,
accuse, or purge himself of any criminal matter or thing, whereby he may be
;iabl6 to any censure or punishment. When all the pleadings and proofs are con(«) Book f. Introd. i 1.
(') Warb. Alliance, 179.
(•) 2 Roll. Abr. MO, 302.
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eluded, they are referred to the consideration, not of a jury, but of a single judgo ;
who takes information by hearing advocates on both sides, and thereupon forms nis
interlocutory decree or definitive sentence at his own discretion : from which there
generally lies an appeal, in the several stages mentioned in a former chapter ;(t)
though if the same be not appealed from n fifteen days, it is final by the statute
25 Hen. VIII. c. 19.
But the point in which these jurisdictions are the most defective, is that of
enforcing their sentences when pronounced ; for which they have no other pro
cess but that of excommunication ; which is described(w) to be twofold; the less,
and the greater, excommunication. The less is an ecclesiastical censure, ex
cluding the party from the participation of the sacraments; the greater proceeds
further, and excludes him not only from these, but also from the company of
all Christians. But, if the judge of any spiritual court excommunicates a man
for a cause of which he hath not the legal cognizance, the party may have an
action against him at common law, and he is also liable to be indicted at the
suit of the king.(w)10
Heavy as the penalty of excommunication is, considered in a serious light,
there are, notwithstanding, many obstinate or profligate men, who would despise
the brutum fulmen of mere ecclesiastical censures, especially when pronounced
by a petty surrogate in the country, for railing or contumelious words, for non
payment of fees, or costs, or for other trivial causes. The common law there
fore compassionately steps in to *the aid of the ecclesiastical jurisdiction, r*i02
and kindly lends a supporting hand to an otherwise tottering authority.
Imitating herein the policy of our British ancestors, among whom, according to
Ca?9ar,(x) whoever were interdicted by the Druids from their sacrifices, " in
numero impiorum ac sceleratorum habentur: ab iis omnes decedunt, aditum eorum
sennonemque defugiunt, ne quid ex contagione incommodi accipiant : neque iis petentibus jus redditur, neque honos ullus communicatur." And so with us by the com
mon law an excommunicated person is disabled to do any act that is required
to be done by one that is probus et legalis homo. He cannot serve upon juries,
cannot be a witness in any court, and, which is the worst of all, cannot bring an
action, either real or personal, to recover lands or money due to him.(y) Nor
is this the whole : for if, within forty days after the sentence has been published
in the church, the offender does not submit and abide by the sentence of the
spiritual court, the bishop may certify such contempt to the king in chancery.
Upon which there issues out a writ to the sheriff of the county, called, from the
bishop's certificates, a significavit ; or, from its effects, a writ de excommunicato
capiendo : and the sheriff shall thereupon take the offender, and imprison him
in the county gaol, till he is reconciled to the church, and such reconciliation
certified by the bishop ; under which another writ, de excommunicato deliberando,
issues out of chancery to deliver and release him. (2) Thisprocess seems founded
on the charter of separation (so often referred to) of William the Conqueror.
" Si aliquis per superbiam elatus ad justitiam episcopalem venire noluerit, vocetur
semel, secundo, et tertio : quod si nec ad emendationem venerit, excommuniceter ; et, si
opus fuerit, ad hoc vindicandum fortitudo et justitia regis sive vicecomitis adhibeatur.
And in case of subtraction of tithes, a more summary and expeditious assistance
(1 Ch. 8.
(•) De bello Oatt. I 6.
(.») Co
Litt.623.
133.
(»)
(»)
2 Inst.
(•) J'.Litt.N. IB.201.
62.
"The recent act, 53 Geo. III. c. 127, prohibits excommunication and the writ de excom
municato capiendo as a mode of enforcing performance or obedience to ecclesiastical orders
and decrees ; and, instead of the sentence of excommunication in those cases, the court
is to pronounce the defendant contumacious, and the ecclesiastical judge is to send his
ngnificavit in the prescribed form to the chancery, from which a writ de contumace capiendo
is to issue in the prescribed form, and which is to hare the same force as the ancient
writ. There is a similar act as to Ireland, 54 Geo. III. c. 68. In other cases not of
disobedience to the orders and decrees of the court, there may be excommunication,
and a writ de excommunicato capiendo, as heretofore. In the proceedings under this statute,
it must clearly appear that the ecclesiastical court had jurisdiction, and that the form
of proceedings has been duly observed. 5 Bar. t Aid. 791. 3 Dowl. <fc R. 570, ante, 87.
note 1.—CHnrr.
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is given bj the statutes of 27 Hen. VIIL c. 20, and 82 Hen. VIII. c. 7, which
enact, that upon complaint of any contempt or misbehaviour of the ecclesias
tical judge by the defendant in any suit for tithes, any privy counsellor, or
*ino-i any* two justices of the peace (or, in case of disobedience to a definitive
J sentence, any two justices of the peace,) may commit the party to prison
without bail or mainprize, till he enters into a recognizance with sufficient sure
ties to give due obedience to the process and sentence of the court. These
timely aids, which the common and statute laws have lent to the ecclesiastical
jurisdiction, may serve to refute that groundless notion which some are too apt
to entertain, that the courts at Westminster hall are at open variance with those
at doctors' commons. It is true that they are sometimes obliged to use a pa
rental authority, in correcting the excesses of these inferior courts, and keeping
them within their legal bounds; but, on the other hand, they afford them a
parental assistance in repressing the insolence of contumacious delinquents, and
rescuing their jurisdiction from that contempt which for want of sufficient com
pulsive powers would otherwise be sure to attend it."
II. I am next to consider the injuries cognizable in the court military, or court
of chivalry. The jurisdiction of which is declared by statute 13 Ric. II. c. 2 tobe this : " that it hath cognizance of contracts touching deeds of arms or of war,
oat of the realm, and also of things which touch war within the realm, which
cannot be determined or discussed by the common law; together with other
usages and customs to the same matters appertaining." So that wherever the
common law can give redress, this court hath no jurisdiction : which has thrown
it
nizable
entirely
in the
out courts
of use of
as Westminster
to the matterhall,
of contracts,
if not directly,
all such
at least
being by
usually
fictioncog
of
law : as if a contract be made at Gibraltar, the plaintiff may suppose it made at
Northampton ; for the locality, or place of making it, is of no consequence with
regard to the validity of the contract.
The words "other usages and customs" support the claim of this court, 1.
To give relief to such of the nobility and gentry as think themselves aggrieved
in matters of honour; and 2. To keep up the distinction of degrees and
*1041 *1ua^*y- Whence it follows, that the civil jurisdiction of this court of
J chivalry is principally in two points ; the redressing injuries of honour,
and correcting encroachments in matters of coat-armour, precedency, and other
distinctions of families.
As a court of honour, it is to give satisfaction to all such as are aggrieved in
that point ; a point of a nature so nice and delicate, that its wrongs and in
juries escape the notice of the common law, and yet are fit to be redressed
somewhere. Such, for instance, as calling a man a coward, or giving him the lie ;
for which, as they are productive of no immediate damage to his person or
property, no action will lie in the courts at Westminster; and yet they are such
injuries as will prompt every man of spirit to demand some honourable amends,
which by the antient law of the land was appointed to be given in the court of
chivalry.(a) But modern resolutions have determined, that how much soever
such a jurisdiction may be expedient, yet no action for words will at present lie
therein.(6) And it hath always been most clearly holden,(c) that as this court
cannot meddle with any thing determinable by the common law, it therefore
can give no pecuniary satisfaction or damages, inasmuch as the quantity and
determination thereof is ever of common-law cognizance. And therefore this
(•) Tear-book, 37 Hen. VI. 21. Selden of Duele, c 10.
(») Balk. 533. T Mod. 125. 2 Hawk. P. C 11.
BaL Hlet C. L. 87.
(•) Hal. Hilt. C L. 37.
11 In the ecclesiastical courts the maxim is that nullum tempus occurrit ecclesue, or that
there is no limitation to a prosecution for a spiritual offence ; and it was thought a great
grievance that the peace of families might be disturbed by a prosecution for a crime of
incontinence committed many years before. It was therefore enacted by the 27 Geo. III.
c. 44 that no prosecution should be commenced in the spiritual courts for defamation
after six months, or for fornication or incontinence, or for striking or brawling in a
married
church orshould
churchyard,
be prosecuted
after eight
for their
months
previous
; and fornication.—Christian.
that in no case parties who had inter*
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court of chivalry can at most only order reparation in point of honour ; as, to
compel the defendant mendacium sibi ipsi imponere, or to take the lie that he ha*
given upon himself, or to make such other submission as the laws of honour
may require.(</) Neither can this court, as to the point of reparation in honour,
hoM plea of any such word or thing wherein the party is relievable by the
courts of common law. As if a man gives another a blow, or calls him thief or
murderer; for in both these cases the common law has pointed out his proper
remedy by action.
*As to the other point of its civil jurisdiction, the redressing of en- p |Qg
croachments and usurpations in matters of heraldry and coat-armour : ■■
it is the business of this court, according to Sir Matthew Hale, to adjust tho
right of armorial ensigns, bearings, crests, supporters, pennons, &c; and also
rights of place or precedence, where the king's patent or act of parliament
(which cannot be overruled by this court) have not already determined it.
The proceedings in this court are by petition, in a summary way; and the
trial not by a jury of twelve men, but by witnesses, or by combat.(e) But as it
cannot imprison, not being a court of record, and as by the resolutions of the
superior courts it is now confined to so narrow and restrained a jurisdiction, it
has fallen into contempt and disuse. The marshalling of coat-armour, which
was formerly the pride and study of alJ the best families in the kingdom, is now
greatly disregarded ; and has fallen into the hands of certain officers and attend
ants upon this court, called heralds, who consider it only as a matter of lucre,
and not of justice : whereby such falsity and confusion have crept into their
records, (which ought to be the standing evidence of families, descents, and coatarmour,) that, though formerly some credit has been paid to their testimony,
now even their common seal will not be received as evidence in any court of
justice in the kingdom.^/) But their original visitation books, compiled when
progresses were solemnly and regularly made into every part of the kingdom,
to inquire into the state of families, and to register such marriages and descents
as were verified to them upon oath, are allowed to be good evidence of pedi
grees. Q7) And it is much to be wished, that this practice of visitation at certain
periods were revived ; for the failure of inquisitions post mortem, by the abolition
of military tenures, combined with the negligence of the heralds in omitting
their usual progresses, has rendered the proof of a modern descent, *for r*io6
the recovery of an estate or succession to a title of honour, more difficult
than that of an antient. This will be indeed remedied for the future, with
respect to claims of peerage, by a late standing order(A) of the house of lords ;
directing the heralds to take exact accounts, and preserve regular entries, of all
peers and peeresses of England, and their respective descendants ; and that an
exact pedigree of each peer and his family shall, on the day of his first admis
sion, be delivered to the house by garter the principal king-at-arms. But tho
general inconvenience, affecting more private successions, still continues without
a remedy.
III. Injuries cognizable by the courts maritime, or admiralty courts, are tho
next object of our inquiries. These courts have jurisdiction and power to try
and determine all maritime causes; or such injuries which, though they are in
their nature of common-law cognizance, yet being committed on the high seas,
out of the reach of our ordinary courts of justice, are therefore to be remudied
in a peculiar court of their own. All admiralty causes must be therefore causes
aris.ng wholly upon the sea, and not within the precincts of any county.(i)u
For the statuto 13 Eic. II. c. 5 directs that the admiral and his deputy shall not
meddle with any thing, but only things done upon the sea ; and the statute 1 5
Eic. II. c. 3 declares that the court of the admiral hath no manner of cognizanc
of any contract, or of any other thing, done within the body of any county
(*) 1 Roll. Abr. 128.
(*) Comb. 83.
M Co. Litt. 261.
f») 11 May, 1767.
/) 2 Roll. Abr. 686. 2 Jod. 224.
(<) Co. Litt. 260. Hob. 79.
M See much learning respecting the jurisdiction of the court of admiralty in the case
«f Le Oaux m. Eden, Doug. 572.—Christian.
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either ly lfcud or water ; nor of any wreck of the sea : for that must be cast on
land before it becomes a wreck.(J) But it is otherwise of things flotsam, jetsam,
and ligan ; for over them the admiral hath jurisdiction, as they are in and upon
the sea.(k) If part of any contract, or other cause of action, doth arise upon
the sea, and part upon the land, the common law excludes the admiralty court
from its jurisdiction ; for, part belonging properly to one cognizance and part to
*in7-i another, the comnion or general law takes place of the particular.(i)
J ""Therefore, though pure maritime acquisitions, which are earned and
become due on the high seas, as seamen's wages, are one proper object of the
admiralty jurisdiction, even though the contract for them be made upon land;(m)
yet, in general, if there be a contract made in England and to be executed upon
the seas, as a charter-party or covenant that a ship shall sail to Jamaica, or shall
be in such a latitude by such a day; or a contract made upon the sea to be per
formed in England, as a bond made on shipboard to pay money in London, or
the like ; these kinds of mixed contracts belong not to the admiralty jurisdic
tion, but to the courts of common law.(n) And indeed it hath been further
holden, that the admiralty court cannot hold plea of any contract under seal.(oV
(I) See book i. ch. 8.
(«) 1 Vontr. H6.
(*)
(")
Hob. 212.
12. Hal. Hist. C. L. S5
(<) 5Co.Rep.
Litt.106.
261.
(•) Hob.
w The case referred to in the text is that of Palmer vs. Pope, Hobart's Rep. p. 79 and
p. 212 ; but it does not seem to warrant the position. The libel in the admiralty court
there stated an agreement, made super altum mare, that Pope should carry certain sugars,
and that the agreement was after put in writing, in the port of Gado, on the coast of
Barbary; a breach was then assigned. The court resolved "that a prohibition lay,
because the original contract, though it were made at sea, yet was changed when it waa
put in writing and sealed, which, being at land, changed the jurisdiction ; but if it had been
a writing only without seal, a mere remembrance of the agreement, it had made no
change." By this is to be understood that the sealed contract destroyed the original
parol contract, which a mere writing would not have done; and as that new contract was
made on land, though out of the king's dominions, still it was not within the admiralty
jurisdiction. It cannot, therefore, be inferred from this case that the admiralty court
cannot hold plea of any contract under seal. The same point, however, is undoubtedly
laid down in Opy vs. Addison and others, 12 Mod. 38. S. C. Salk. 31. Day vs. Searle, 2
Strange, 968, (which, however, was decided only on the authority of the preceding case,)
and Howe vs. Nappier, 4 Burr. 1950. Perhaps, however, upon an examination of the
authorities, it would appear that there is nothing to warrant the position that the admi
ralty court has not jurisdiction where the specialty contract is made on the sea and to be
performed on the sea, or where it relates to a subject-matter over which the court has
jurisdiction. The 4 Inst. p. 135, which has been cited to support this, does not go so
far ; and the case of Menetone vs. Gibbons, 3 T. R. 267, virtually overruled the cases on
which lord Mansfield relied in Howe vs. Nappier, because there it was determined that
the admiralty court had jurisdiction respecting an hypothecation bond, though executed
on land and under seal, because it had jurisdiction over the subject-matter of the hypo
thecation of ships, and it was expressly negatived that the circumstance of the instru
ment being under seal could deprive them of their jurisdiction. Now, the cases alluded
to were suits for mariners' wages, and it was admitted that the admiralty had jurisdiction
over the subject-matter ; but it was said that the special agreement and the seal took it
away.
It will be observed that the reasoning in this note on the case of Palmer vs. Pope pro
ceeds further than the text, and assumes that in the case of contracts it is not necessary
to bring the matter within the precincts of a county in order to oust the admiralty of
jurisdiction. In that case it is expressly laid down that the jurisdiction is limited to the
seas only, that the libel must allege the matter to have arisen super altum mare, and that
if it arise upon any continent, port, or haven, in the world, of the king's dominions, the
statutes take away the jurisdiction. This must be qualified, it is conceived, by the
principle
And now,
laidbydown
stat.in3 &Menetone
4 Vict. c.vs.65,Gibbons.
s. 6, the court
See H.may
C. in
L. c.
certain
2.—Coleridge.
cases adjudicate on
claims for services and repairs, although not on the high seas : and by 9 & 10 Vict. o. 99
its jurisdiction in matters of wreck and salvage is regulated.—Stewart.
All civil injuries cognizable in the court of admiralty in England are in like manner
cognizable in the district courts of the United States, which are courts of admiralty
quoad hoc. Captures within the waters of the United States or within a marine league of
the coasts, by whomsoever made, are likewise cognizable therein.—saving to suitors, in all
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And also, as the courts of common law have obtained a concurrent jurisdiction
with the court of chivalry with regard to foreign contracts, by supposing them
made in England ; so it is no uncommon thing for a plaintiff to feign that a
contract, really made at sea, was made at the royal exchange, or other inland
place, in order to draw the cognizance of the suit from the courts of admiralty
to those of Westminster hall.(p) This the civilians exclaim against loudly, as
inequitable and absurd ; and Sir Thomas Ridley(j) hath very gravely proved it
to be impossible for the ship in which such cause of action arises to be really
at the royal exchange in Cornhill. But our lawyers justify this fiction, by
alleging (as before) that the locality of such contracts is not at all essential to
the merits of them ; and that learned civilian himself seems to have forgotten
how much such fictions are adopted and encouraged in the Roman law : that a
son killed in battle is supposed to live forever for the benefit of his parents ;(r)
and that, by the fiction of postliminium and the lex Cornelia, captives, when
freed from bondage, were held to have never been prisoners,(s) and such as died
»n captivity were supposed to have died in their own country.(i)
♦Where the admiral's court hath no original jurisdiction of the cause, r*jQg
though there should arise in it a question that is proper for the cogni- *•
Eance of that court, yet that doth not alter nor take away the exclusive juris
diction of the common law.(u) And so, vice versa, if it hath jurisdiction of the
original, it hath also jurisdiction of all consequential questions, though properly
determinable at common law.(u) Wherefore, among other reasons, a suit for
beaconage of a beacon standing on a rock in the sea may be brought in the
court of admiralty, the admiral having an original jurisdiction over beacons.(to)
In case of prizes also in time of war, between our own nation and another,
or between two other nations, which are taken at sea, and brought into our
(») 4 Inst. 134.
(i) Ff. 49, 15, 18.
(«)
View of1, tit.
the 25.
Civil Law, b. Hi. p. 1, J 3.
(•)
Comb.
(<■) InM.
(•) 13
Rap.462.
53. 2 LeT. 25. llardr. 183.
(•) Ff. 49, 16, 12, i 6.
t») 1 Sid. 158.
cases, the right of a common-law remedy where the common law is competent to give it.
Act Sept. 24, 1789, 1 Story's Laws, 56. Act of June 5, 1794, 1 Story's Laws, 353. Sea
men's wages are there also recoverable ; and a summary method of compelling payment,
by application to the district judge, or, in case of his residence being more than three
miles from the place, or of his absence, to any judge or justice of the peace, is given by
the act for the government of seamen in the merchants' service; saving to them the
right of maintaining an action at common law. Act of July 20, 1790, 1 Story's Laws,
105.
It was at first questioned whether the district courts had jurisdiction under the act
of Congress as prize courts, in virtue of the clause vesting in them all civil causes of
admiralty jurisdiction. The Supreme Court of the United States settled this question
by deciding that the district courts of the United States possessed all the powers of
courts of admiralty, whether considered as instance or as prize courts. Glass vs. The
Sloop Betsy, 3 Dallas, 6.
In regard to the powers of the district courts as instance courts, it seems to be settled
that the federal courts, as courts of admiralty, can only exercise such criminal juris
diction as is expressly conferred upon them by acts of Congress. United States vs.
Hudson & Goodwin, 7 Cranch, 32. United States vs. Coolidge, 1 Wheaton, 415. The
Juiliciary Act of 1789 provides that the trial of all issues in fact in the district courts, in
all causes except civil causes of admiralty and maritime jurisdiction, shall be by jury.
In regard to the extent of the powers of the district courts in civil causes of admiralty
jurisdiction, it was held, in De Lovio vs. hoit and others, 2 Gallison, 398, that the admi
ralty has jurisdiction over all maritime contracts, wheresoever the same may be made or
executed, and whatever may be the form of the stipulations ; that it has also jurisdiction
over all torts and injuries committed upon the high seas and in ports or harbours within
the ebb and flow of the tide ; and that the like causes are within the jurisdiction of the
district courts of the United States, by virtue of the delegation of authority in all civil causes
of admiralty and maritime jurisdiction. The doctrines of this case have been denied,
and the question has been much discussed in subsequent cases. Ramsay vs. Allegre, 12
Wheat. 638. Bains vs. The Schooner James and Catherine, Baldwin, 544. Waring vs.
Clarke, 5 Howard, 441. New Jersey Steam. Nav. Co. vs. Merchants' Bank, 6 ibid. 344.
Cutler vs. Rae, 7 ibid. 729. United States vs. The New Bedford Bridge, 1 Woodb. and
Minot, 401.—Suikswood.
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ports, the courts of admiralty have an undisturbed and exclusive jurisdiction
to determine the same according to the law of nations.(x)"
The proceedings of the courts of admiralty bear much resemblance to those
of the civil law, But are not entirely founded thereon ; and they likewise adopt
and make use of other laws, as occasion requires; such as the Rhodian laws
and the laws of 01eron.(y) For the law of England, as has frequently been
observed, doth not acknowledge or pay any deference to the civil law, con
sidered as such; but merely permits 'ts use in such cases where it judged itu
determinations equitable, and therefore blends it, in the present instance, with
other marine laws : the whole being corrected, altered, and amended by acts of
parliament and common usage; so that out of this composition a body of juris
prudence is extracted, which owes its authority only to its reception here by
consent of the crown and people. The first process in these courts is fre(•) 2 Show. 232. Comb. 474.
(r) Halt, Hirt. C. L. 38. Co. Lltt. 11.
" The author takes no notice of what is very material,—that there are in fact two courts,
the admiralty court, or more properly the instance court, of which he has hitherto
been speaking, and which the statutes of Richard were made to restrain, but which has
no jurisdiction in matters of prize, and the prize court. Both courts have, indeed, the
same judge ; but in the former he sits by virtue of a commission under the great seal,
which enumerates the objects of his jurisdiction but specifies nothing relative to prize ;
while in the latter he sits by virtue of a commission which issues in every war, under the
great seal, to the lord high admiral, requiring the court of admiralty and the lieutenant
and judge of the same court " to proceed upon all and all manner of captures, seizures,
prizes, and reprisals of all ships and goods that are or shall be taken, and to hear and
determine according to the course of the admiralty and the law of nations :" and upon
this a warrant issues to the judge. The manners of proceeding and the systems of liti
gation and jurisprudence are different in the two courts. The jurisdiction of this last
court is exclusive; for it has been determined solemnly, that though for taking a ship
on the high seas an action will lie at common law, yet when it is taken as prize, though
wrongfully taken and there were no colour for the taking, no action can be maintained.
Nor is the jurisdiction confined to captures at sea. Captures in port or on land, where
the surrender has been to a naval force or a mixed force of the army and navy, are
equally and exclusively triable by the prize court. The reasonableness and convenience
of these determinations are beautifully enforced, in the judgments of Mr. J. Buller in
Le Caux vs. Eden, and of lord Mansfield in Lindo vs. Rodney and another, Douglas's
Rep. 594, 620. Though the prize court proceeds under a commission issuing at the
commencement of each war, its jurisdiction is not peremptorily terminated by the
peace, but all questions of prize between the two nations will still be tried by this court
Thus, where a vessel, having been captured by an American privateer in time of war,
was recaptured after the period prescribed for the cessation of hostilities by the treaty
of peace, and the American commander claimed the vessel to be restored to him by suit
in the prize court, the jurisdiction of the court was affirmed and a prohibition refused.
Ea parte Lynch, 1 Haddock's R. 15. The Harmony, S. C. 2 Dodson's R. 78.—Coleridge.
The court of admiralty has now, by stat. 3 & 4 Vict. c. 65, an express jurisdiction to
try questions of booty at war ; and by 13 & 14 Vict. cc. 26, 27, jurisdiction in questions
relating to the attack and capture of pirates is vested in the admiralty court here and in
all vice-admiralty courts abroad. Offences committed within the jurisdiction of the
admiralty courts may now be tried in the ordinary criminal courts. 7 & 8 Vict. c. 2,
12 & 13 Vict. c. 96.—Stewart.
The text is incorrect in stating that in prizes " between two other nations which are
taken at sea and brought into our ports" the courts of admiralty have jurisdiction to
determine the same according to the law of nations. The condemnation of property
thus taken in war must be pronounced by a prize court of the government of the captor,
sitting either in the country of the captor or of his ally. The prize court of an ally
cannot condemn. Prize or no prize is a question belonging exclusively to the courts of
the country of the captor. The reason of this rule is said to be that the sovereign of the
captors has a right to inspect their behaviour, for he is answerable to other states for the
acts of the captor. The prize court of the captor may sit in the territory of the ally ; but
it is not lawful for such a court to act in a neutral territory. Neutral ports are no»
intended to be auxiliary to the operations of the powers at war ; and the law of nations
has clearly ordained that a prize court of a belligerent captor cannot exercise jurisdiction
in a neutral country. This prohibition rests not merely on the unfitness and danger
of making neutral ports the theatre of hostile proceedings, but it stands on the ground
»f the usage of nations. 1 Kint's Com 103.—Sharswood.
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quently by arrest of the defendant's person ;{z) and they also take recognizances
or stipulations of certain fidejussors in the nature of bail,(a) and in case of de
fault may *imprison both them and their principal.(6) They may also r*ino
fine and imprison for a contempt in the face of the court, (c) And all L
this is supported by immemorial usage, grounded on the necessity of sup
porting a jurisdiction so extensive ;{d) though opposite to the usual doctrines
of the common law : these being no courts of record, because in general their
process is much conformed to that of the civil law.(e)
IV. I am next to consider such injuries as are cognizable by the courts of
the common law. And herein I shall for the present only remark, that all
possible injuries whatsoever that did not fall within the exclusive cognizance of
either the ecclesiastical, military, or maritime tribunals, are, for that very rea
son, within the cognizance of the common-law courts of justice. For it is a
settled and invariable principle in the laws of England, that every right when
withheld must have a remedy, and every injury its proper redress. The defi
nition and explication of these numerous injuries, and their respective legal
remedies, will employ our attention for many subsequent chapters. But before
we conclude the present, I shall just mention two species of injuries, which will
properly fall now within our immediate consideration : and which are, either
when justice is delayed by an inferior court which has proper cognizance of the
cause ; or, when such inferior court takes upon itself to examine a cause and
decide the merits without a legal authority.
1. The first of these injuries, refusal or neglect of justice, is remedied either
by writ of procedendo, or of mandamus. A writ of procedendo ad judicium issues
out of the court of chancery, where judges of any subordinate court do delay
the parties; for that they will not give judgment either on the one side or the
other, when they ought so to do. In this case a writ of procedendo shall be
awarded, commanding them in the king's name to proceed to judgment; but
without specifying any particular judgment, for that (if erroneous) may
*be set aside in the course of appeal, or by writ of error or false judg- i-*iia
ment : and upon further neglect or refusal, the judges of the inferior
court may be punished for their contempt by writ of attachment returnable in
the king's bench or common pleas. (/)
A writ of mandamus is, in general, a command issuing in the king's name
from the court of king's bench, and directed to any person, corporation, or
inferior court of judicature within the king's dominions, requiring them to do
some particular thing therein specified, which appertains to their office and duty,
and which the court of king's Dench has previously determined, or at least sup
poses, to be consonant to right and justice. It is a high prerogative writ, of a
most extensively remedial nature ; and may be issued in some cases where the
injured party has also another more tedious method of redress, as in the case
of admission or restitution of an office ;u but it issues in all cases where the
(•) Clerke prax. cur. adm. {13.
<•) 1 Vontr. 1.
i«) Ibid. 8 11. 1 Roll. Abr. 531. Raym. 78. Lord Raym.
(*)
Keb.Abr.
552.tit
1SW.
(•) 1Bro.
ti Error, 177.
(») 1 Roll. Abr. 531. Oodb. 193, 280.
(/) F. N. B. 153, 154, 240.
"Supposing the injured party to have a complete and specific redress by suit at law
it is conceived that the circumstance of its being a more tedious method will not be
sufficient to warrant the court in granting a mandamus. But where the remedy is inade
quate, the writ may issue. Thus, where a party refuses to do some act which by law he
ounht to do. and the nonfeasance of which is injurious to the public, though this be an
indictable offence, that will not prevent the issuing of a mandamus, for the indictment
will not directly compel the performance of the act: the offender may be fined or im
prisoned, but if he be obstinate, the party injured has no complete remedy. Rex vs.
Severn and Wye Railroad Company, 2 B. &, A. 646. Neither does the instance put of an
admission to an office seem to be in point : for though a mandamus will undoubtedly lie
for such a purpose, yet it does lie specifically, because the party without it would have
no legal remedy by action. It is proper also to add another qualification. If the right
in dispute be strictly and wholly private, the court will not interfere: a mandamus is pro
perly a writ to compel the performance of public, or at least official, duties ; and there
fore the court, considering the Bank of England as a mere corporation of private traders.
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party hath a right to have any thing done, and hath no other specific means of
compelling its performance. A mandamus therefore lies to compel the admission
or restoration of the party applying to any office or franchise of a pnblio
nature, whether spiritual or temporal ; to academical degrees ; to the use of a
meeting-house, &c. : it lies for the production, inspection, or delivery of public
books and papers ; for the surrender of the regalia of a corporation j to oblige
bodies corporate to affix their common seal ; to compel the holding of a court ;
and for an infinite number of other purposes, which it is impossible to recite
minutely. But at present we are more particular to remark, that it issues to
the judges of any inferior court, commanding them to do justice according to
the powers of their ofiice, whenever the same is delayed. For it is the peculiar
business of the court of king's bench to superintend all inferior tribunals, and
therein to enforce the due exercise of those judicial or ministerial powers with
which the crown or legislature have invested them : and this, not only by re, straining their excesses, but also by quickening *their negligence, and
obviating their denial of justice. A mandamus may therefore be had
to the courts of the city of London, to enter up judgment ;(g) to the spiritual
courts to grant an administration, to swear a church-warden, and the like.
This writ is grounded on a suggestion, by the oath of the party injured, of his
own right, and the denial of justice below : whereupon, in order more fully to
satisfy the court that there is a probable ground for such interposition, a rule
is made, (except in some general cases where the probable ground is manifest,)
directing the party complained of to show cause why a writ of mandamus
should not issue : and, if he shows no sufficient cause, the writ itself is issued,
at first in the alternative, either to do thus, or signify some reason to the con
trary ; to which a return, or answer, must be made at a certain day. And, if
the inferior judge, or other person to whom the writ is directed, returns or
signifies an insufficient reason, then there issues in the second place a peremptory
mandamus, to do the thing absolutely ; to which no other return will be ad
mitted, but a certificate of perfect obedience and due execution of the writ. If
the inferior judge or other person makes no return, or fails in his respect and
obedience, he is punishable for his contempt by attachment. But if he, at the
first, returns a sufficient cause, although it should be false in fact, the court of
king's bench will not try the truth of the fact upon affidavits ; but will for the
present believe him, and proceed no further on the mandamus. But then the
party injured may have an action against him for his false return, and (if found
to be false by the jury) shall recover damages equivalent to the injury sus
tained ; together with a peremptory mandamus to the defendant to do his duty "
Thus much for the injury of neglect or refusal of justice.
if) Bajin. 214
bo far as regarded its internal management of its own concerns, refused to issue a man
damus upon the application of a member to compel the directors to produce their account*
in order to declare a dividend of all their profits. Rex vs. The Bank of England, 2 B. A
A. 620. Rex vs. London Assurance Company, 5 B. & A. 599.
As the writ of mandamus is exclusively confined to the court of King's Bepch, and has
been called one of the flowers of that court, no writ of error will lie to any other juris
diction, if there should be any thing improper, either in the granting it, or in the pro
ceedings under it.
On the subject of mandamus and the traversing the return if false in fact, in certain
eases, see post, 264.—Coleridge.
" However, by stat. 1 W. IV. c. 21, s. 3, the prosecutor may now in all cases of man
damus (as he could by stat. 9 Anne, c. 20, in certain special cases) plead to or traverse
the matters in any return, and proceed and obtain damages as in an action for a false
return, without the necessity of bringing such action as heretofore ; and, by s. 6, the
cost* on all applications for mandamus are to be in the discretion of the court. And now,
by stat. 6 & 7 Vict. c. 67, on such return being made, the person prosecuting the writ
may object to the validity of such return by way of demurrer, and thereupon the writ
and return and the demurrer shall be entered upon record, and proceedings shall be
taken as upon a demurrer to pleadings; and, by s. 2, upon judgment being given
thereon, error may be brought for reversing the same in like manner as in ordinary civil
actions. —Stewart.
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2. The other injury, which is that of encroachment of jurisdiction, or calling
one coram non judice, to answer in a court that has no legal cognizance of the
cause, is also a grievance for which the common law has provided a remedy by
the writ of prohibition.
*A prohibition is a writ issuing properly only out of tbe court of king's , „, . 9
Dench, being the king's prerogative writ; but, for the furtherance of *•
justice, it may now ako be had in some cases out of the court of chancery,(A)
common pleas,(i) or exchequer ;(&) directed to the judge and parties of a suit
in any inferior court, commanding them to cease from the prosecution thereof,
npon a suggestion that either the cause originally, or some collateral matter
arising therein, does not belong to that jurisdiction, but to the cognizance of
some other court. This writ may issue either to inferior courts of common law;
as, to the courts of the counties palatine or principality of Wales, if they hold
plea of land or other matters not lying within their respective franchises ;(i) to
the county-courts or courts-baron, where they attempt to hold plea of any matter
of the value of forty shillings :(m) or it may be directed to the courts Christian,
the university courts, the court of chivalry, or the court of admiralty, where
they concern themselves with any matter not within their jurisdiction; as if
the first should attempt to try the validity of a custom pleaded, or the latter a
contract made or to be executed within this kingdom. Or if, in handling of
matters clearly within- their cognizance, they transgress the bounds prescribed
to them by the laws of England; as where they require two witnesses to prove
the payment of a legacy, a release of tithes,(n) or the like ; in such cases also a
prohibition will be awarded. For, as the fact of signing a release, or of actual
payment, is not properly a spiritual question, but only allowed to be decided in
those courts because incident or accessory to some original question clearly
within their j urisdiction ; it ought therefore, where the two laws differ, to be decided
not according to the spiritual, but the temporal, law ; else the same question
might be determined different ways, according to the court in which the suit is
depending : an impropriety which no wise government can or ought to endure,
*and which is therefore a ground of prohibition. And if either the r*iio
judge or the party shall proceed after such prohibition, an attachment L
may be had against them, to punish them for the contempt, at the discretion of
the court that awarded it;(o) and an action will lie against them, to repair the
party injured in damages.
So long as the idea continued among the clergy, that the ecclesiastical state
was wholly independent of the civil, great struggles were constantly maintained
between the temporal courts and the spiritual, concerning the writ of prohibi
tion and the proper object of it; even from the time of the constitutions of
Clarendon, made in opposition to the claims of archbishop Becket in 10 Hen.
II., to the exhibition of certain articles of complaint to the king by archbishop
Bancroft in 3 Jac. I., on behalf of the ecclesiastical courts : from which, and
from the answers to them signed by all the judges of Westminster hall,(£>) much
may be collected concerning the reasons of granting and methods of proceeding
upon prohibitions. A short summary of the latter is as follows : The party
aggrieved in the court below applies to the superior court, setting forth in a
suggestion upon record the nature and cause of his complaint, in being drawn
ad aliud examen, by a jurisdiction or manner of process disallowed by the laws
of the kingdom; upon which, if the matter alleged appears to the court to be
sufficient, the writ of prohibition immediately issues; commanding the judge
not to hold, and the party not to prosecute, the plea." But sometimes the point
(»)
P. Wnu.
(«)
Finch,Elix.
L. 451.
If) 1Hob.
15. 476.
6t666. Hob. 188.
(«)
(•) Cro.
(*) Palmer, 623.
(•) F. N. B. 40.
601-618.
(<) Lord Raym. 1408.
(») 2 Inst. 601The Supreme Court of the United States has power to issue write of mandamus, in cases
warranted by the principles and usages of law, to any courts appointed or persons hold
ing office under the authority of tbe United States. Act of Congress, Sept. 24, 1789, 1
Story's Laws, 59.—Sharswood.
"The general grounds for a prohibition to the ecclesiastic! I courts are either a defeot
T9
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may be too nice and doubtful to be decided merely upon a motion ; and then,
for the more solemn determination of the question, the party applying for the
prohibition is directed by the court to declare a prohibition ; that is, to prosecute
an action, by filing a a^olaration, against the other, upon a supposition or fiction
(which is not traversable)^) that he has proceeded in the suit below, notwith
standing the writ of prohibition. And if, upon demurrer and argument, the
court shall finally be of opinion that the matter suggested is a good and suf* 1 14 1 ficien* ground of *prohibition in point of law, then judgment with
J nominal damages shall be given for the party complaining, and the de
fendant, and also the inferior court, shall be prohibited from proceeding any
further. On the other hand, if the superior court shall think it no competent
ground for restraining the inferior jurisdiction, then judgment shall be given
against him who applied for the prohibition in the court above, and a writ of
consultation shall be awarded ; so called, because, upon deliberation and consul
tation had, the judges find the prohibition to be ill founded, and therefore by
this writ they return the cause to its original jurisdiction, to be there deter
mined, in the inferior court. And, even in ordinary cases, the writ of prohibi
tion is not absolutely final and conclusive. For though the ground be a proper
one in point of law, for granting the prohibition, yet if the fact that gave rise
to it be afterwards falsified, the cause shall be remanded to the prior jurisdiction.
If, for instance, a custom be pleaded in the spiritual court ; a prohibition ought
to go, because that court has no authority to try it : but, if the fact of such a
custom be brought to a competent trial, and be there found false, a writ of con
sultation will be granted. For this purpose the party prohibited may appear to
the prohibition, and take a declaration, (which must always pursue the sugges
tion,) and so plead to issue upon it ; denying the contempt, and traversing the
custom upon which the prohibition was grounded; and if that issue be found
for the defendant, he shall then have a writ of consultation. The writ of con
sultation may also be, and is frequently, granted by the court without any action
brought ; when, after a prohibition issued, upon more mature consideration the
court are of opinion that the matter suggested is not a good and sufficient ground
to stop the proceedings below. Thus careful has the law been, in compelling
the inferior courts to do ample and speedy justice; in preventing them from
zance
transgressing
of such their
causesdue
as bounds
by right,
; and
founded
in allowing
on the them
usage the
of the
undisturbed
kingdom cogni
or act
of parliament, do properly belong to their jurisdiction."
(f) Barn. Not. Mo, 148.
of jurisdiction, or a defect in the mode of trial. If any fact be pleaded in the court
below, and the parties are at issue, that court has no jurisdiction to try it, becuuse it
cannot proceed according to the rules of the common law ; and in such case a prohibition
lies. Or where the spiritual court has no original jurisdiction, a prohibition may be
granted even after sentence. But where it has jurisdiction, and gives a wrong judgment,
it is the subject-matter of appeal and not of prohibition. Lord Kenyon, 3 T. R. 4. But
when a prohibition is granted after sentence, the want of jurisdiction must appear upon
the face of the proceedings of the spiritual court. Ibid. Cowp. 422. See also 4 T. R. 382.
Bee also 2 H. Bl. 69, 100. 3 East, 472.—Christian.
11 The ancient practice as to the writ of prohibition has been much simplified and
improved by stat. 1 W. IV. c. 21.—Stewart.
The Supreme Court of the United States hath power to issue writs of prohibition to
the federal district courts, when proceeding as courts of admiralty and maritime juria•iiction. Act of Congress, Sept. 24, 1789, 1 Story's Laws, 59.—Sharswood.
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CHAPTER VIII.
OF WRONGS, AND THEIR REMEDIES, RESPECTING THE RIGHTS OF PERSONS.
*The former chapters of this part of our commentaries having been em- r *i i c
ployed in describing the several methods of redressing private wrongs, L
either by the mere act of the parties, or the mere operation of law; and in treat
ing of the nature and several species of courts; together with the cognizance of
wrongs or injuries by private or special tribunals, and the public ecclesiastical,
military, and maritime jurisdictions of this kingdom ; I come now to consider at
large, and in a more particular manner, the respective remedies, in the public and
general courts of common law, for injuries or private wrongs of any denomination
whatsoever, not exclusively appropriated to any of the former tribunals. And
herein I shall, first, define the several injuries cognizable by the courts of com
mon law, with the respective remedies applicable to each particular injury; and
shall, secondly, describe the method of pursuing and obtaining these remedies
in the several courts.
First, then, as to the several injuries cognizable by the courts of common law,
with the respective remedies applicable to each particular injury. And, in treat
ing of these, I shall at present confine myself to such wrongs as may be com
mitted in the mutual intercourse between subject and subject; which the king,
as the fountain of justice, is officially bound to redress in the ordinary formp of
law: reserving such *injuries or encroachments as may occur between r*jig
the crown and the subject, to be distinctly considered hereaftor, as the
remedy in such cases is generally of a peculiar and eccentrical nature.
Now, since all wrongs may be considered as merely a privation of right, the
plain natural remedy for every species of wrong is the being put in possession
of that right whereof the party injured is deprived. This may either be effected
by a specific delivery or restoration of the subject-matter in dispute to the legal
owner ; as when lands or personal chattels are unjustly withheld or invaded ; or,
where that is not a possible, or at least not an adequate, remedy, by making the
sufferer a pecuniary satisfaction in damages ; as in case of assault, breach of con
tract, &c. : to which damages the party injured has acquired an incomplete or
inchoate right the instant he receives the injury,(a) though such right be not
fully ascertained till they are assessed by the intervention of the law. The in
struments whereby this remedy is obtained (which are sometimes considered in
the light of the remedy itself) are a diversity of suits and actions, which are
defined by the Mirror(ft) to be " the lawful demand of one's right ;" or, as Bracton and Fleta express it, in the words of Justinian,(c) jus prosequendi in judicio
quod alicui debetur.
The Romans introduced, pretty early, set forms for actions and suits in their
law, after the example of the Greeks; and made it a rule, that each injury should
be redressed by its proper remedy only. " Actiones," say the pandects, "composites
sunt, quibits inter se homines disceptarent : quas actiones, ne populus prout vellet insUtueret, certas solennesque esse voluerunt."(d) The forms of these actions were
originally preserved in the books of the pontifical college, as choice and inesti
mable secrets ; till one Cneius Flavins, the secretary of Appius Claudius, stole a
copy and published them to the people.(e) The Concealment was ridicu- r*j
lous; but the establishment of some standard was undoubtedly necessary, to fix the true state of a question of right; lest in a long and arbitrary
process it might be shifted continually, and be at length no longer discernible
Or, as Cicero expresses it//) "sunt jura, sunt formula!, de omnibus rebus consti
tute, ne quis aut in genere injuries, aut in ratione actionis, errare possit. Expressa
enim sunt ex uniuscujusque damno, dolore, incommodo, calamitate, injuria, publico; a
pratore formula, ad quas privata lis accommodatur." And in the same manner
(•) Sm book U. ch. 29.
n
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our Braeton, speaking of the original writs upon which all our actions are
founded, declares them to be fixed and immutaWe, unless by authority of par
liament.^) And all the modern legislators of Europe have found it expedient,
from the same reasons, to fall into the same or a similar method. With us in
England the several suits, or remedial instruments of justice, are from the sub
ject of thorn distinguished into three kinds : actions personal, real, and mixed.
Personal actions are such whereby a man claims a debt, or personal duty, or
damages in lieu thereof; and, likewise, whereby a man claims a satisfaction in
damages for some injury done to his person or property. The former are said
to be founded on contracts, the latter upon torts or wrongs; and they are the
same which the civil law calls " actiones in personam, quoz adversus eum intenduntur, qui ex contractu vel delicto obligatus est aliquid dare vel concedere."(h) Of th*
former nature are all actions upon debt or promises ; of the latter, all actions
for trespasses, nuisances, assaults, defamatory words, and the like.
Real actions, (or, as they are called in the Mirror,(i) feodal actions,) which
concern real property only, are such whereby the plaintiff, here called the de
mandant, claims title to have any lands or tenements, rents, commons, or other
*1181 *nereditament8, in fee-simple, fee-tail, or for term of life. By these acJ tions formerly all disputes concerning real estates were decided; but
ihey are now pretty generally laid aside in practice, upon account of the great
nicety required in their management, and the inconvenient length of their pro
cess : a much more expeditious method of trying titles being since introduced,
by other actions personal and mixed.
Mixed actions are suits partaking of the nature of the other two, wherein
some
tained.realAsproperty
for instance
is demanded,
an action
andof also
waste
personal
: whichdamages
is brought
for abywrong
him who
sus
hath the inheritance in remainder or reversion, against the tenant for life who
hath committed waste therein, to recover not only the land wasted, which would
make it merely a real action ; but also treble damages, in pursuance of the
statute of Gloucester,(A) which is a personal recompense ; and so both, being
joined together, denominate it a mixed action.1
Under these three heads may every species of remedy by suit or action in
the courts of common law be comprised. But in order effectually to apply the
remedy it is first necessary to ascertain the complaint. I proceed, therefore,
now to enumerate the several kinds, and to inquire into the respective nature,
of all private wrongs, or civil injuries, which may be offered to the rights of
either a man's person or his property ; recounting at the same time the re
spective remedies which are furnished by the law for every infraction of right.
But I must first beg leave to premise that all civil injuries are of two kinds,
the one without force or violence, as slander or breach of contract; the other
coupled with force and violence, as batteries or false imprisonment.(i) Which
latter species savour something of the criminal kind, being always attended
with some violation of the peace ; for which in strictness of law a fine ought
t0 ^e Pa^ t0 tne king, as *well as a private satisfaction to the party
J injured, (m) And this distinction of private wrongs, into injuries with
and without force, we shall find to run through all the variety of which we are
now to treat. In considering of which, I shall follow the same method that
was pursued with regard to the distribution of rights: for, as these are nothing
else Tbut an infringement or breach of those rights which we have before laid
(#) Sunt qutcdam brevia formata super certis casiltus de
(*) C. 2. g 6.
atrsii, et de Cfimmuni consilio totiut rrgni approbata et con(*) 6 Edw. I. c. 6.
ceua, quse quittem nullaienux mutari poterint absque con(') Finch, L.
tenm el voluntatc eorum. L. 6, de ezcepttonibus. c. 1", 3 2.
(»j Finch, L. 198. Jenk. Cent. 185.
C) ln.t. 4, 6, 16.
1 Real actions, with the exception of three,—dower, right of dower, and qrtare hnpa&t,—
were entirely abolished by stat. 3 & 4 W. IV. c. 27, s. 3G. All mixed actions, with one
exception, —the action of ejectment,—were abolished by the same statute. The action
of ejectment thus preserved has now, by the Common-Law Procedure Act 1852, been
aiso swept aw»y, and a new procedure or fiction of ejectment substituted in its place.—
^TSWART.
n
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down and explained, it will follow that this negative system, of wrongs, Kust
correspond and tally with the former positive system, of rights. As therefore we
divide(n) all rights into those ofpersons and those of things, so we must make the
mint- general distribution of injuries into such as affect the rights of persons, and
such as affect the rights of property.
The rights of persons, we may remember, were distributed into absolute and
relative : absolute, which were such as appertained and belonged to private men,
considered merely as individuals, or single persons ; and relative, which were
incident to them as members of society and connected to each other by various
ties and relations. And the absolute rights of each individual were defined tc
be the right of personal security, the right of personal liberty, and the right
of private property, so that the wrongs or injuries affecting them must conse
quently be of a corresponding nature.
I. As to injuries which affect the personal security of individuals, they are
either injuries against their lives, their limbs, their bodies, their health, or their
reputations.
1. With regard to the first subdivision, or injuries affecting the life of man,
they do not fall under our present contemplation ; being one of the most atro
cious species of crimes, the subject of the next book of our commentaries.'
*2, 3. The two next species of injuries, affecting the limbs or bodies r*j.?Q
of individuals, I shall consider in one and the same view. And these
(•) Sm book L cb. L
J For injury to life, in general, cannot be the subject of a civil action, the civil remedy
being merged in the offence to the public. Therefore an action will not lie for battery of
wife or servant, whereby death ensued. Styles, 347. 1 Lev. 247. Yelv. 89, 90. 1 Lord
339. The remedy is by indictment for murder, or, formerly, by appeal, which the wife
might have for killing her husband, provided she married not again before or pending
her appeal ; or the heir male for the death of his ancestor, and which differed principally
from an indictment in respect of its not being in the power of the king to pardon the
offender without the appellor's consent. See post, 4 book, 312, 6. 5 Burr. 2643. But
appeals of murder, treason, felony, and other offences were abolished by 59 Geo. III. c.
46, s. 1. In general, all felonies suspend the civil remedies, (Styles, 346, 347 ;) and
before conviction of the offender there is no remedy against him at law or in equity, (id.
ibid. 17 Ves. 331 ;) but after conviction and punishment on an indictment of the party
for stealing, the party robbed may support trespass or trover against the offender. Styles,
347. Latch. 144. Sir Wm. Jones, 147. 1 Lev. 247. Bro. Abr. tit. Trespass. And after
an acquittal of the defendant upon an indictment for a felonious assault upon a party
by stabbing him, tbe latter may maintain trespass to recover damages for the civil injury,
if it be not shown that he colluded in procuring such acquittal. 12 East, 409. In some
cases, by express enactment, the civil remedy is not affected by the criminality of the
offender. Thus it is provided by 52 Geo. III. c. 63, s. 5, that where bankers, 4c. have
been guilty of embezzlement, they may be prosecuted, but the civil remedy shall not be
affected. The 21 Hen. VIII. c. 11 directs that goods stolen shall be restored to the
owner upon certain conditions,—namely, that he shall give or produce evidence against
the felons, and that the felon be prosecuted to conviction thereon. Upon performance
of these, the right of the owner, which was before suspended, becomes perfect and abso
lute ; but he cannot recover the value from a person who purchased them in market
overt and Bold them again before the conviction of the felon, notwithstanding the
owner gave such person notice of the robbery while they were in his possession ; but he
must proceed against the original felon, or against the person who has the chattel in his
possession at the time of the conviction. 2 T. R. 750. And the above act does not
extend to goods obtained by false pretences. 5 T. R. 175. See, further, 1 Chitty's Crim.
L. 5.—Chittt.
By the common law, the wife or husband, parent or child, of the party killed,
cannot recover any pecuniary compensation for the injury sustained by the death of the
relative, (Baker vs. Bolton, 1 Camp. 493 ;) and this was the law till the stat. 9 & 10 Vict,
c. 93 enacted that whenever the death of a person shall be caused by such wrongful act,
neglect, or default as would, if death had not ensued, have entitled the party injured to
maintain an action for damages, the person who would have been liable to such action
may be sued by the executor or administrator for the benefit of the wife, husband,
parent, or child of the person deceased. The jury, in any such action, may giva
damages proportionable to the iiy'ury resulting from the death, to be divided among the
parties for whose benefit the action is brought, in shares as the jury shall direct. Blake
w. Midland Railway Company, 21 L. J. R. 233, Q. B. S. C. 18 Ad. & El. 93.—Stewart
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may be committed, 1. By threats and menaces of bodily hurt, through fear of
which a man's business is interrupted. A menace alone, without a consequent
inconvenience, makes not the injury : but, to complete the wrong, there must
be both of them together.(o) The remedy for this is in pecuniary damages, to
be recovered by action of trespass vi et armis ;{p) this being an inchoate, though
not an absolute, violence.' 2. By assault; which is an attempt or offer to beat
another, without touching him : as if one lifts up his cane, or his fist, in a
threatening manner at another ; or strikes at him but misses him ; this is an
assault, insultus, which Finch(^) describes to be "an unlawful setting upon one's
person." This also is an inchoate violence, amounting considerably higher than
bare threats ; and therefore, though no actual suffering is proved, yet the party
injured may have redress by action of trespass vi et armis; wherein he shall re
cover damages as a compensation for the injury.* 3. By battery ; which is the
unlawful beating of another. The least touching of another's person wilfully,
or in anger, is a battery ; for the law cannot draw the line between different
degrees of violence, and therefore totally prohibits the first and lowest stage of
it ; every man's person being sacred, and no other having a right to meddle
with it in any the slightest manner.* And therefore upon a similar principle
the Cornelian law de injuriis prohibited pulsation as well as verberation ; distin
guishing verberation, which was accompanied with pain, from pulsation, which
was attended with none.(r) But battery is, in some cases, justifiable or lawful ;
as where one who hath authority, a parent, or master, gives moderate correc
tion to his child, his scholar, or his apprentice. So also on the principle of
self-defence : for if one strikes me first, or even only assaults me, I may strike
in my own defence ; and, if sued for it, may plead son assault demesne, or that it
*121 1 was ^e pl^tiff'8 *own original assault that occasioned it. So likewise
-I in defence of my goods or possession, if a man endeavours to deprive me
of them I may justify laying hands upon him to prevent him; and in case he per
sists with violence, I may proceed to beat him away.(s) Thus too in the exercise
(•) Finch, L. 202.
(<•) Ff. 47. 10, 5.
(r) Regiot. 104. 27 Am. 11. 7 Edw. IV. 24.
(•) 1 Finch, L. 203.
It) Finch, L. 202.
* If the menace be not actionable alone, but only in conjunction with the injurious
consequence, it seems contrary to principle that the remedy should be by trespass vi et
armis, and not by trespass on the case. On examination, none of the authorities cited
for the position satisfactorily bear it out ; and, in the same book of Edw. IV. 21, one of
the same judges (Choke) says, iSH home fait a may manace en ma person come cTemprisoner ou
de maimer, jeo avera action sur man case.—Coleridge.
* See, in general, Com. Dig. Battery, C. Bac. Abr. Assault and Battery, A. An assault
is an attempt or offer, accompanied by a degree of violence, to commit some bodily harm,
by any means calculated to produce the end if carried into execution. Levelling a gun
at another within a distance from which, supposing it to have been loaded, the contents
might wound, is an assault. Bac. Abr. Assault, A. Abusive words alone cannot consti
tute an assault, and indeed may sometimes so explain the aggressor's intent as to pre
vent an act prima facie an assault from amounting to such an injury ; as where a man,
during assize-time, in a threatening posture, half drew his sword from its scabbard, and
said, "If it were not that it is assize-time, I would run you through the body," this was
held to be no assault, the words explaining that the party did not mean any immediate
mjury. 1 Mod. 3. 3 Bui. N. P. 15. Vin. Abr. Trespass, A. 2. The intention as well as the
act constitute an assault. 1 Mod. 3, case 13. Assault for money won at play is particu
larly punishable by 9 Anne, c. 14. 4 East, 174.—Chitty.
4 Com. Dig. Battery, A. Bac. Abr. Assault and Battery, B. A battery is any unlawful
touching the person of another by the aggressor himself, or any other substance put in
motion by him. 1 Saund. 29, b., n. 1. Id 13 and 14, n. 3. Taking a hat off the head
of another is no battery. 1 Saund. 14. It must be either wilfully committed, or proceed
from want of due care, (Stra. 596. Hob. 134. Plowd. 19J otherwise it is damnum absque
tnjurid, and the party aggrieved is without remedy, (3 Wils. 303. Bac. Abr. Assault and
Battery, B.;) but the absence of intention to commit the injury constitutes no excuse
where there has been a want of due care. Stra. 596. Hob. 134. Plowd. 19. But if a
person unintentionally push against a person in the street, or if without any default in
the rider a horse runs away and goes against another, no action lies. 4 Mod. 405. Every
battery includes an assault, (Co. Litt. 253 ;) and the plaintiff may recover for the assault
only, though he declares for an assault and battery. 4 Mod. 405.—Chitty.
14
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of an office, as that of church-warden or beadle, a man may lay hands upoi
another to turn him out of church, and prevent his disturbing the congrega
tion.^) And, if sued for this or the like battery, he may set forth the whole
case, and plead that he laid hands upon him gently, molliter manus imposuit, for
this purpose. On account of these causes of justification, battery is defined
to be the unlawful beating of another ; for which the remedy is, as for assault,
by action of trespass vi et armis : wherein the jury will give adequate damages.
4. By wounding ; which consists in giving another some dangerous hurt, and is
only an aggravated species of battery. 5. By mayhem; which is an injury still
more atrocious, and consists in violently depriving another of the use of a
member proper for his defence in fight. This is a battery attended with this
aggravating circumstance, that thereby the party injured is forever disabled
from making so good a defence against future external injuries, as he otherwise
might have done. Among these defensive members are reckoned not only arms
and legs, but a finger, an eye, and a foretooth,(u) and also some others.(v) But
the loss of one of the jaw-teeth, the ear, or the nose, is no mayhem at common
law, as they can be of no use in fighting. The same remedial action of trespass
vi et armis lies also to recover damages for this injury, an injury which (when
wilful) no motive can justify but necessary self-preservation.* If the ear be
cut off, treble damages are given by statute 37 Hen. VIII. c. 6, though this
is not mayhem at common law. And here I must observe that for these four
last injuries, assault, battery, wounding, and mayhem, an indictment may be
brought as well as an action, and frequently both are accordingly prosecuted,
the one at the suit of the crown for the crime against the public, the r*i22
*other at the suit of the party injured, to make him a reparation in L
damages.'
(') 1 Sid. 301.
(•) Finch, L. 20*.
(») 1 Hawk. P. C. 11 1.
6 This is expressed with great correctness and caution : it is not intended to convey
the notion that no mayhem can be justified under the plea of son assault demesne, except
where that assault threatened the life of the party, but that no mayhem can be justified
except under such circumstances, if it was wilful and deliberate. In the case of Cockroft vs. Smith, stated in 1 Lord Raym. 177, and reported in Salkeld, 642, and 11 Mod. 43,
the plaintiff had either tilted up the form on which the defendant was sitting, or run
his finger towards his eye, and the defendant immediately bit off his finger : son assault
demesne was held to be a good plea ; and lord Holt there laid down the principle thus:—
" If A. strike B. and B. strike again, and they close immediately, and in the scuffle B.
mayhems A., that is son assauU; but if, upon a little blow given by A. to B., B. gives him
a blow that mayhems him, that is not son assault demesne." To this Powell, J., agreed.
It seems that the party must always intend to act in self-defence, which intention is to
be collected from the circumstances, in the blow which he gives to the plaintiff.—Cole
ridge.
Son assauU demesne is a good defence to an indictment for mayhem ; but the defence can
only be sustained by proof that the resistance was in proportion to the injury offered.
Hayden vs. The State, 4 Blackford, 546.
Any thing attached to the person partakes of its inviolability. A blow on the skirt
of one's coat, when upon his person, is an assault and battery. So of striking one's cane
while in his hand. Respublica vs. Longchamps, 1 Dall. 114. State vs. Davis, 1 Hill, 46.
So to strike the horse which a person is riding or driving is an assault. De Marentille
vs. Oliver, 1 Pennington, 380. No words of provocation will justify an assault, although
they may constitute a ground for the reduction of damages. Cushman vs. Ryan, 1 Story,
91.—Sharswood.
One remarkable property is peculiar to the action for a mayhem,—viz., that the
court in which the action is brought have a discretionary power to increase the damages,
if they think the jury at the trial have not been sufficiently liberal to the plaintiff ; but
this must be done super visum vulneris, and upon proof that it is the same wound concern
ing which evidence was given to the jury. 1 Wils. 5. Barnes, 106, 153. 3 Salkeld, 115.
1 Ld.
339. —Christian.
T TheRaym.
party 176,
injured
may proceed by indictment and by action at the same time, and
the court will not compel him to stay proceedings in either. 1 Bos. & P. 191. But in
general the adoption of both proceedings is considered vexatious, and will induce the
jury to give smaller damages in the action. The legislature has discouraged actions for
trifling injuries of this nature, by enacting that in all actions of trespass for assault and
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4. Injurios affecting a man's health are where, by any unwholesome prac
tices of another, a roan sustains any apparent damage in his vigour or constitu
tion. As by selling him bad provisions, or wine ;(io) by the exercise of a noisome
trade, which infects the air in his neighbourhood ;(x) or by the neglect or un
skilful management of his physician, surgeon, or apothecary. For it hath been
solemnly resolved/!/) that mala praoris is a great misdemeanour and offence at
common law, whether it be for curiosity and experiment, or by neglect; because
it breaks the trust which the party had placed in his physician, and tends to the
patient's destruction.' Thus, also, in the civil law,(z) neglect or want of skill in
(»)91 Hep.
KoU.32.Abr.Hutt.
90. 135.
(»)
Lord 4,Raym.
(•)
(•) Inllt.
3, 6, 7.214.
buttery, in case the jury should find a verdict for damages under forty shillings, the
plaintiff shall have no more costs than damages, unless the judge at the trial shall certify
that an assault and battery was sufficiently proved. See constructions on the statute,
Tidd's Prac. 8 ed. 998.—Chittt.
The injuries affecting the person above mentioned are all in their nature direct.
There are others which do not come within any of the above definitions, and which may
in contradistinction be termed consequential, as resulting occasionally, although not neces
sarily, from wrongful acts or neglects.
The personal injuries which may be considered consequential only are such generally as
arise from the neglect or default of others in the performance of the duties they have
undertaken to discharge. Thus, if a passenger is injured by the want of care of the
driver of a coach, or a person sustains an injury owing to the negligence of a carman,
(Lynch vs. Hurdin, 1 2 B. 29,) the owner of the coach in the first case, the carman's
master in the second, will be liable in an action for damages ; for it was the duty of the
owner and master in each case to employ careful servants. If, on the other hand, the
driver or the carman did the injury unljully, even if in the master's service, he, and not
the owner or master, will be liable. Gordon vs. Rolt, 4 Exc. 365. Consequential injuries
may also be sustained from a bull, ram, monkey, or other animal being left at large or
not properly taken care of, (Jackson vs. Smithson, 15 M. & W. 563. May vs. Burdett, 9
Q. B. 101,) and the owner will in such case be liable to the party injured. The owner
must, however, be shown to have been aware of the mischievous propensities of the
animal before he can be made liable, (Hudson vs. Roberts, 6 Exc. 497;) and if the party
injured have imprudently exposed himself, he cannot maintain an action. Cattlin vs.
Hills, 8 C. B. 115.—Kerr.
■ The law implies a contract on the part of a medical man, as well as those of other
professions, to discharge their duty in a skilful and attentive manner ; and the law will
grant redress to the party injured by their neglect or ignorance, by an action on the case,
as for a tortious misconduct. 1 Saund. 312, n. 2. 1 Ld. Raym. 213, 214. Reg. Brevium,
205, 206. 2 Wils. 359. 8 East, 348. And in that case the surgeon could not recover any
fees. Peake, C. N. P. 59. See 2 New Rep. 136. But in the case of a physician whose
profession is honorary, he is not liable to an action, (Peake, C. N. P. 96, 123. 4 T. R.
317,) though he may be punished by the college of physicians. Com. Dig. tit. Physician.
Vin. Abr. tit. Physician. According to Hawkins, P. C, if any person, not duly authorized
to practise, undertake to cure, and Bhould kill his patient, he is guilty of felony, though
clergyable. And such person so employed cannot recover in an action for the medi
cines supplied. See 55 Geo. III. c. 194. However, if the party employ a person as
surgeon, knowing him not to be one, he has no civil remedy. 1 Hen. B. 161. Bac. Abr.
Action on the Case, F. 2 Wils. 359. Reg. Brev. 105. 8 East, 348.
Though the law does not in general imply a warranty as to the goodness and quality
of any personal chattel, it is otherwise with regard to food and liquors, in which, espe
cially in the case of a publican, the law implies a warranty. 1 Roll. Abr. 90, pi. 1, 2.
2 East, 314.
With regard to private nuisances, it is particularly observable that the law regards the
health of the individual, though it will not afford a remedy for malicious and ill-natured
acts tending to destroy the beauty of situation, such as stopping a prospect, <fec. 9 Co.
88, b. In complaining of a nuisance in stopping ancient lights, &c., the consequent
injury must be stated to have been the deprivation of light and air, which are con
sidered as conducive to health. Peake, 91. Com. Dig. tit. Action on the Case for a
Nuisance. As to ancient lights in general, see ante.
Public Nuisance.—With respect to the injuries to health, as a consequence of a public
nuisance, it seems that if the injury be attributable to the inhabitants of a county, no
action is sustainable. 2 T. R. 667. 9 Co. 112, b., 117, a. But if the special injury be
occasioned by an individual, an action lies. Bac. Abr. Action on the Case. 1 Salk 15,
16. —Chittt
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physicians or surgeons, " culpce adnumerantur, veluti si medicus curationem derehquerit, male quempian secuerit, aut perperam ei medicamentum dederit." These are
wrongs or injuries unaccompanied by force, for which there is a remedy in
damages by a special action of trespass upon the case. This action of trespass, or
transgression, on the case, is a universal remedy, given for all personal wrongs
and injuries without force; so called because the plaintiff's whole case or cause
of complaint is set forth at length in the original writ.(a) For though in general
there are methods prescribed, and forms of actions previously settled, for re
dressing those wrongs, which most usually occur, and in which the very act itself
is immediately prejudicial or injurious to the plaintiff's person or property, as
battery, non-payment of debts, detaining one's goods, or the like; yet where
*any special consequential damage arises, which could not be foreseen and r *i oo
provided for in the ordinary course ofjustice, the party injured is allowed, L
both by common law and the statute of Westm. 2, c. 24, to bring a special action on
his own case, by a writ formed according to the peculiar circumstances of his own
particular grievance.(i) For wherever the common law gives a right or pro
hibits an injury, it also gives a remedy by action ;(c) and, therefore, wherever a
new injury is done, a new method of remedy must be pursued.(cf) And it is a
settled distinction,(e) that where an act is done which is in itself an immediate
injury to another's person or property, there the remedy is usually by an action
of trespass vi et armis; but where there is no act done, but only a culpable omis
sion; or where the act is not immediately injurious, but only by consequence and
collaterally; there no action of trespass vi et armis will lie, but an action on the
special case, for the damages consequent on such omission or act.*
5. Lastly; injuries affecting a man's reputation or good name are, first, by
malicious, scandalous, and slanderous words, tending to his damage and deroga
tion. As if a man maliciously and falsely utter any slander or false tale of
another; which may either endanger him in law, by impeaching him of some
heinous crime, as to say that a man hath poisoned another, or is perjured ;(/)
or which may exclude him from society, as to charge him with having an infec
tious disease ; or which may impair or hurt his trade or livelihood, as to call a
tradesman a bankrupt, a physician a quack, or a lawyer a knave.(<7) Words
spoken in derogation of a peer, a judge, or other great officer of the realm, which
are called scandalum magnatum, are held to be still more heinous
and though
they be such as would not be actionable in the case of a common person, yet
when spoken in disgrace of such high and respectable characters, they amount
to an atrocious injury : *which is redressed by an action on the case r*i24
founded on many antient statutes,(i) as well on behalf of the crown, to '•
inflict the punishment of imprisonment on the slanderer, as on behalf of the
party, to recover damages for the injuiy sustained.10 Words also tending to
scandalize a magistrate, or person in a public trust, are reputed more highly
(•) For example: " Rex vicecomiti talutem, Si A. fecerit breve. Teste meipto apud Wtstmonaxterium" Ac. BtQistr
te teamen de clamore mo protequendo, tunc pone per Breo. 105.
vadium et raises plegiot B. quod tit coram justitiariit not- (*) See page 52.
trit apud Wettmonatterium in octabit tancti Michaelis, otten- («) 1 Balk. 20. 6 Mod. 54.
turut quare cum idem B. ad dextrum oculum iptiut A. (-) Cro. Jac. 478.
caruaUtcr latum bene et competenter curandum apud S. pro M 11 Mod. 130. Lord Raym. 1402. Btra. 635.
quadam pecuniae gumma prss manibus xoluta cutumptisset, (/) Finch, L. 185.
idem B. suram mam circa oculum prtsdictum tarn negligtntsr (») Finch, L. 186.
et imprwide appotuit, quod idem A. dtfcctu iptiut B. vimm (*) 1 Ventr. 60.
teuli prtedicti totaliter amitit, ad damnum ipsim A. viginti (*) Weetm. 1. 3 Edw. I. c. 34. 2 Rio. II. c. 5. »3 Rk. 1*.
Xbrarum, ul dicii. Et habeat ibi nomina pUgiorum et hoc 0. 11.
• See the author's celebrated judgment in the case of Scott vs. Shepherd, 2 Bl. Rep.
892, the principle of which has been since repeatedly recognised. No distinction arises
from the lawfulness or unlawfulness of the act. If one turning round suddenly were to
knock another down, whom he did not see, without intending it, no doubt, said Mr. J.
Lawrence, the action must be trespass vi et armis. Neither will it vary the case that
besides the immediate injury there is an ulterior consequential injury; for it is the former
on which the action is supported: the latter is merely in aggravation of the damages.
Leame vs. Bray, 3 East's Rep. 593.—Coleridge.
10 This action or public prosecution (for it partakes of both^ for scandalum magnatum is
totally different from the action of slander in the case of common persons. The scan
dalum magnatum is reduced to no rule or certain definition, but it may be whatever the
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Injurious than when spoken of a private man. (A:) It is said, that formerly no
actions were brought for words, unless the slander was such as (if true) would
endanger the life of the object of it.(f) But, too great encouragement being
given by this lenity to false and malicious slanderers, it is now held that for
scandalous words of the several species before mentioned, (that may endanger a
man by subjecting him to the penalties of the law, may exclude him from society,
may impair his trade, or may affect a peer of the realm, a magistrate, or one in
public trust,) an action on the case may be had, without proving any particular
damage to have happened, but merely upon the probability that it might happen.
But with regard to words that do not thus apparently, and upon the face of
them, import such defamation as will of course 6e injurious, it is necessary that
the plaintiff should aver some particular damage to have happened ; which is
called laying his action with a per quod. As if I say that such a clergyman is
a bastard, he cannot for this bring any action against me, unless he can show
some special loss by it; in which case he may bring his action against me for
saying he was a bastard, per quod he lost the presentation to such a living. (m)
In like manner, to slander another man's title, by spreading such injurious reports
as, if true, would deprive him of his estate, (as to call the issue in tail, or one
who hath land by descent, a bastard,) is actionable, provided any special damage
accrues to the proprietor thereby ; as if he loses an opportunity of selling the
land.(n) But mere scurrility, or opprobrious words, which neither in themselves
import, nor are in fact attended with, any injurious effects will not support an
action. So scandals, which concern matters merely spiritual, as to call a
•1251 *man heretic or adulterer, are cognizable only in the ecclesiastical
J court ;(o) unless any temporal damage ensues, which may be a foundation
for a per quod. Words of heat and passion, as to call a man a rogue and rascal,
if productive of no ill consequence, and not of any of the dangerous species
before mentioned, are not actionable ; neither are words spoken in a friendly
manner, as by way of advice, admonition, or concern, without any tincture or
circumstance of ill will : for, in both these cases, they are not maliciously spoken,
which is part of the definition of slander.(p) Neither (as was formerly hinted)^)
are any reflecting words made use of in legal proceedings, and pertinent to
the cause in hand, a sufficient cause of action for slander.(r)" Also, if the de
fendant be able to justify, and prove the words to be true, no action will lie,(a)
even though special damage hath ensued : for then it is no slander or false tale.
As if I can prove the tradesman a bankrupt, the physician a quack, the lawyer
* knave, and the divine a heretic, this will destroy their respective actions; foi
(*) Lord Raym. 1369.
(f>) Finch, L. 188. 1 Ley. 82. Cro. Jac. 91.
') 2 Ventr. 28.
(f) Page 29.
»)
4
Rep.
17.
1
Lot.
248.
(') 4Dyer,
(») Cro. Jac. 213. Cro. Ellz. 197.
(•)
Rep.28*.
13. Cro. Jac. 90.
(•) Noy. 64. 1 Freem. 277.
courts in their discretion shall judge to be derogatory to the high character of the person
of whom it was spoken : as it was held to be scandalum magruUum to say of a peer, " he was
no more to be valued than a dog ;" which words would have been perfectly harmless if
uttered of any inferior person. Bull. N. P. 4. This action is now seldom resorted to.
By the two first statutes upon which it is founded, (3 Edw. I. c. 34 and 2 Ric. II. st. 2, c.
5,) the defendant maybe imprisoned till he produces the first author of the scandal.
Hence probably is the origin of the vulgar notion that a person who has propagated
slander may be compelled to give up his author.—Chittv.
11 And now, by stat. 6 & 7 Vict. c. 96, (amended by stat. 8 & 9 Vict. c. 75,) in any
action for defamation, the offer of an apology is admissible in evidence in mitigation of
damages, and in an action against a newspaper for libel the defendant may plead that it
was inserted without malice.—Stewart.
It seems that in this country evidence of this nature has been deemed by the courts
admissible in mitigation of damages without waiting for the interference of the legis
lature. See the language of the court in Lamed vs. Buffinton, 3 Mass. R. 546, as quali
fied in Alderman vs. French, 1 Pick. 19. See, also, what was said by Chief-Justice
Savage in Mapes vs. Weeks. 4 Wendell, 663, and the intimation of Nelson, C. J., in
Hotehkiss vs. Oliphant, 2 Hill, 515, that a withdrawal or recantation of the charges by
way of atonement would be admissible in evidence in mitigation of damages. See, also,
8tark:e on Slander, vol. ii. p. 99, n. a. an 1 n. 1, Ameiican edition of 1843.—Wendell.
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though there may be damage sufficient accruing from it, yet, if the Tact be true,
it is damnum absque injuria; and where there is no injury the law gives no
remedy. And this is agreeable to the reasoning of the civil law:(f) " eum qui
nocentem infamat, non est aquum et bonum ob earn rem condemnari; delicta ehim
nocentium nota esse oportet et expedit."
A second way of affecting a man's reputation is by printed or written libels,
pictures, signs, and the like; which set him in an odious or ridiculous(u) light,
and thereby diminish his reputation. With regard to libels in general, there
are, as in many other cases, two remedies : one by indictment, and the other by
action. The former for the public offence ; for every libel has a tendency to the
breach of the peace, by provoking the person libelled to break it: which offence
is the same (in point of law) whether *the matter contained be true or r*io«
false ; and therefore the defendant, on an indictment for publishing a L
libel, is not allowed to allege the truth of it by way of justification.(ic)lJ But in
the remedy by action on the case, which is to repair the party in damages for
the injury done him, the defendant may, as for words spoken, justify the truth
of the facts, and show that the plaintiff has received no injury at all.(x) What
was said with regard to words spoken will also hold in every particular with
regard to libels by writing or printing, and the civil actions consequent there
upon ; but as to signs or pictures, it seems necessary always to show, by proper
innuendoes and averments of the defendant's meaning, the import and applica
tion of the scandal, and that some special damage has followed; otherwise it
cannot appear that such libel by picture was understood to be levelled at the
plaintiff, or that it was attended with any actionable consequences.1*
A third way of destroying or injuring a man's reputation is by preferring
malicious indictments or prosecutions against him ; which, under the mask of
justice and public spirit, are sometimes made the engines of private spite and
enmity. For this, however, the law has given a very adequate remedy in damages,
either by an action of conspiracy,(y) which cannot be brought but against two
at the least ; or, which is the more usual way, by a special action on the case
(«) Hob. 63. 11 Mod. 99.
(i) Finch, L. 306.
13 But now, by stat. 6 <fe 7 Vict. c. 96, s. 6, on the trial of any indictment or information
for a libel, the defendant having pleaded such plea as therein mentioned, the truth of
the matter charged may be inquired into, but shall not amount to a defence unless it
was for the public benefit that the matter charged should be published. To entitle the
defendant to give evidence of the truth of the matters charged as a defence to such
indictment or information, it is necessary for the defendant, in pleading to the indict
ment or information, to allege the truth of the said matters, and also that it was for the
public benefit that the matters charged should be published,—to which plea the prose
cutor may reply generally ; and if after such plea the defendant is convicted, the court
may, in pronouncing sentence, consider whether the guilt of the defendant is aggravated
or mitigated by the plea.—Stewart.
In an action of slander, the defendant was not allowed to give in evidence, in miti
gation of damages, facts and circumstances which induced him to believe that the
charges which he made were true, when such facts and circumstances tended to prove
the charges or formed a link in the chain of evidence to establish a justification, though
the defendant expressly disavowed a justification and fully admitted the falsity of the
charges. Purple vs. Horton, 13 Wend. 9. Petrie vs. Rose, 5 Watts & Serg. 364. Regnier
vs. Cabot, 2 Gilman, 34. Watson vs. Moore, 2 Cushing, 133. It has been since held,
nowever, that the defendant may prove, in mitigation of damages, circumstances which
induced him erroneously to make the charge complained of, and thereby rebut the pre
sumption of malice, provided the evidence do not necessarily imply the truth of the
charge or tend to prove it true. Minesinger vs. Kerr, 9 Barr. 312.—-Shakswood.
u The printer or publisher, as well as the writer, is liable in an action for damages
It is no defence that the printer did not know, or had no personal malice against, th
party libelled, nor that he did not know of the publication, nor that the libel wa.
accompanied with the name of the author. Rundle vs. Meyer, 3 Yeates, 518. Dexter vs.
Spear, 4 Mason, 115. Andre vs. Wells, 7 Johns. 260. Dole vs. Lyon, 10 Johns. 447. The
publication in a newspaper of rumours is not justified by the fact that such rumours
existed; but such fact is admissible ir> mitigation of damages. Skinner vs. Powers, 1
Wend. 451.—Sharswood.
S9
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for a false and malicious prosecution. (z) In order to carry on the former, (which
gives a recompense for tne danger to which the party has been exposed,) it is
necessary that the plaintiff should obtain a copy of the record of his indictment
and acquittal ; but, in prosecutions for felony, it is usual to deny a copy of the
indictment, where there is any the least probable cause to found such prose
cution upon. (a) For it would be a very great discouragement to the public
justice of the kingdom, if prosecutors, who had a tolerable ground of suspicion,
were liable to be sued at law whenever their indictments miscarried
J *But an action on the case for a malicious prosecution may be founded
upon an indictment whereon no acquittal can be had ; as if it be rejected by the
grand jury, or be coram nonjudice, or be insufficiently drawn. For it is not th*
danger of the plaintiff, but the scandal, vexation, and expense, upon which this
action is founded. (b) However, any probable cause for preferring it is sufficient
to justify the defendant.
II. We are next to consider the violation of the right of personal liberty.
This is effected by the injury of false imprisonment," for which the law has not
only decreed a punishment, as a heinous public crime, but has also given a pri
vate reparation to the party; as well by removing the actual confinement for
the present, as, after it is over, by subjecting the wrong-doer to a civil action, on
account of the damage sustained by the loss of time and liberty.
To constitute the injury of false imprisonment there are two points requisite:
1. The detention of the person; and, 2. The unlawfulness of such detention.
Every confinement of the person is an imprisonment, whether it be in a common
prison, or in a private house, or in the stocks, or even by forcibly detaining one
in the public 8treet8.(c)u Unlawful, or false, imprisonment consists in such con
finement or detention without sufficient authority : which authority may arise
either from some process from the courts of justice, or from some warrant from
a legal officer having power to commit, under his hand and seal, and expressing
the cause of such commitment ;(d) or from some other special cause warranted,
for the necessity of the thing, either by common law, or act of parliament ; such
as the arresting of a felon by a private person without warrant, the impressing
of mariners for the public service, or the apprehending of wagoners for misbe♦1281 naviour in tne public highways, (e) False imprisonment also may arise
-1 by executing a lawful warrant or process at an *unlawful time, as on a
Sunday ;(/) for the statute hath declared that such service or process shall bo
void.1* This is the injury. Let us next see the remedy : which is of two sorts ;
the one removing the injury, the other making satisfaction for it.
M Cartii.
F. N. B.421.
116. Lord. Raym. 263.
(*)Ibld.
46. III. c. 78.
(•)
(•)
Stat. Geo.
(»)
10
Mod.
219,
220.
Stra.
691.
(/;
Stat.
Car.
II. c. 7. Salk. 78. 6 Mod. 96.
(•) 2 Inst. 589.
" But the merely giving charge of a person to a peace-officer, not followed by any
actual apprehension of the person, does not amount to an imprisonment, though the
party to avoid it attend at a police-office, (1 Esp. Rep. 431. 2 New Rep. 211 ;) and in Gard
ner vs. Wedd and others, Easter Term, 1825, on a motion for a new trial, the court of
Common Fleas held that the lifting up a person in his chair and carrying him out of the
room in which he was sitting with others, and excluding him from the room, was not a
false imprisonment so as to entitle the plaintiff to a verdict on a count for false im
prisonment. The circumstance of an imprisonment being committed under a mistake
constitutes no excuse. 3 Wils. 309. And it has been decided that if A. tell an officer
who has a warrant against B. that his ( A.'s) name is B., and thereupon the officer arrests
A., it is false imprisonment, (Moore, 457. Hardr. 323; but see 3 Camp. 108;) and this
doctrine was overruled in a late case on the western circuit, on the principle volenti rum
fit injuriam, and that such a fraud upon legal proceedings cannot give a right of action.—
ClIITTT.
"To constitute false imprisonment, it is not necessary that the person should be
arrested or assaulted : if he is detained by threats of violence and prevented from going
where he wishes by a reasonable apprehension of personal danger, it is sufficient. John
son vt. Tompkins, 1 Baldwin, 571. Pike vs. Hanson, 9 New Hamp. 491. Smith vs. Th«
State, 7 Humph. 43.—Sharswood.
M But the statute has excepted cases of treason, felony, and breach of the peace, va
which the execution of a lawful warrant or process is allowed upon a SuncKy -jChittt
to

Chap. 8.]

PRIVATE WRONGS.

The means of removing the actual injury of false imprisonment are fourfold
1. By writ of mainprize. 2. By writ de odio et atia." 3. By writ de homine repUgiando. 4. By writ of habeas corpus.
1. The writ of mainprize, manucaptio, is a writ directed to the sheriff, (either
generally, when any man is imprisoned for a bailable offence and bail has been
refused ; or specially, when the offence or cause of commitment is not properly
bailable below,) commanding him to take sureties for the prisoner's appearance,
usually called mainpernors, and to set him at large.(<7) Mainpernors differ from
bail, in that a man's bail may imprison or surrender him up before the stipulated
day of appearance ; mainpernors can do neither, but are harely sureties for his
appearance at the day : bail are only sureties that the party be answerable for
the special matter for which they stipulate ; mainpernors are bound to produce
him to answer all charges whatsoever.(A)
2. The writ de odio et atia was antiently used to be directed to the sheriff,
commanding him to inquire whether a prisoner charged with murder was com
mitted upon just cause of suspicion, or merely propter odium et atiam, for hatred
and ill will; and if upon the inquisition due cause of suspicion did not appear,
then there issued another writ for the sheriff to admit him to bail. This writ,
according to Braeton,(i) ought not to be denied to any man, it being expressly
ordered to be made out gratis, without any denial, by magna carta, c. 26, and
statute Westm. 2, 13 Edw. I. c. 29. But the statute *of Gloucester, 6 Edw. r ,129
I. c. 9, restrained it in the case of killing by misadventure or self-defence, L
and the statute 28 Edw. III. c. 9 abolished it in all cases whatsoever : but as the
statute 42 Edw. III. c. 1 repealed all statutes then in being, contrary to the great
charter, Sir Edward Coke is of opinion (A) that the writ de odio et atia was thereby
revived.
3. The writ de homine replegiando(l) lies to replevy a man out of prison, or out
of the custody of any private person, (in the same manner that chattels taken
in distress may be replevied, of which in the next chapter,) upon giving security
to the sheriff that the man shall be forthcoming to answer any charge against
him. And if the person be conveyed out of the sheriff's jurisdiction, the sheriff
may return that he is eloigned, elongatus; upon which a process issues (called a
capias in withernam) to imprison the defendant himself, without bail or mainprize, (m) till he produces the party. But this writ is guarded with so many
exceptions,(n) that it is not an effectual remedy in numerous instances, especially
where the crown is concerned. The incapacity therefore of these throe remedies
to give complete relief in every case hath almost entirely antiquated them, and
hath caused a general recourse to be had, in behalf of persons aggrieved by
illegal imprisonment, to
4. The writ of habeas corpus, the most celebrated writ in the English law. Of
this there are various kinds made use of by the courts at Westminster, for
removing prisoners from one court into another for the more easy administra
tion of justice. Such is the habeas :orpus ad respondendum, when a man hath a
cause of action against one who is confined by the process of some inferior court;
in order to remove the prisoner, and charge him with this new action in the
court above.(o) Such is that ad satisfaciendum, when a prisoner hath r*ioQ
*had judgment against him in an action, and the plaintiff is desirous to
bring him up to some superior court to charge him with process of execution. Qj)
8uch also are those ad prosequendum, testificandum, deliberandum, &c. ; which issue
when it is necessary to remove a prisoner, in order to prosecute or bear testi
mony in any court, or to be tried in the proper jurisdiction wherein the fact was
(#) F. N. B. 260. 1 Hal. P. C. 141. Coke on Bail and («) Ifisi eaphu at per rpeciaU prmeptum nostrum, net

" Of the two first-mentioned writs nothing is now known in practice, their use and
application being entirely superseded by summary resort to magistrates, or, upon tbnii
refusal, to a judge of the court, as the case may require.—Chittt.
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committed ' Such is, lastly, the common writ ad faciendum el recipiendum, which
issues out of any of the courts of Westminster hall, when a person is sued in
some inferior jurisdiction, and is desirous to remove the action into the superior
court ; commanding the inferior judges to produce the body of the defendant,
together with the day and cause of his caption and detainer, (whence the writ
is frequently denominated an habeas corpus cum causa^) to do and receive whatso
ever the king's court shall consider in that behalf. This is a writ grantable of
common right, -without any motion in court,(gr) and it instantly supersedes all
proceedings in the court below. But in order to prevent the surreptitious dis
charge of prisoners, it is ordered by statute 1 & 2 P. and M. c. 13 that no habeas
corpus shall issue to remove any pnsoner out of any gaol, unless signed by some
judge of the court out of which it is awarded. And to avoid vexatious delays
by removal of frivolous causes, it is enacted by statute 21 Jac. I. c. 23 that, where
the judge of an inferior court of record is a barrister of three years' standing
no cause shall be removed from thence by habeas corpus or other writ, after issue
or demurrer deliberately joined ; that no cause, if once remanded to the inferior
court by writ ofprocedendo or otherwise, shall ever afterwards be again removed;
and that no cause shall be removed at all, if the debt or damages laid in the decla
ration do not amount to the sum of five pounds. But an expedient^) having
been found out to elude the latter branch of the statute, by procuring a nominal
plaintiff to bring another action for five pounds or upwards, (and then, by the
*1 HI 1 course °*
court. tne habeas corpus removed both actions together,) it
J is therefore enacted by statute 12 Geo. 1. c. 29, that the inferior *court
may proceed in such actions as are under the value of five pounds, notwith
standing other actions may be brought against the same defendant to a greater
amount. And by statute 19 Geo. III. c. 70, no cause under the value of ten
pounds1' shall be removed by habeas corpus, or otherwise, into any superior
court, unless the defendant so removing the same shall give special bail for
payment of the debt and costs.
But the great and efficacious writ, in all manner of illegal confinement, is that
of habeas corpus ad subjiciendum; directed to the person detaining another, and
commanding him to produce the body of the prisoner, with the day and cause
of his caption and detention, ad faciendum, subjiciendum, et recipiendum, to do,
submit to, and receive whatsoever the judge or court awarding such writ shall
consider in that behalf.(s) This is a high prerogative writ, and therefore by the
common law issuing out of the court of king's bench not only in term-time, but
also during the vacation,(t) by a fiat from the chief justice or any other of the
judges, and running into all parts of the king's dominions; for the king is at
all times entitled to have an account why the liberty of any of his subjects is
restrained, (u) wherever that restraint may be inflicted. If it issues in vacation,
it is usually returnable before the judge himself who awarded it, and he pro
ceeds by himself thereon ;(u) unless the term shall intervene, and then it may
be returned in court, (w) Indeed, if the party were privileged in the courts of
common pleas and exchequer, as being (or supposed to be) an officer or suitor
of the court, an habeas corpus ad subjiciendum might also by common law have
been awarded from thence ;(x) and, if the cause of imprisonment were palpably
illegal, they might have discharged him :(y) but, if he were committed for any
criminal matter, they could only have remanded him, or taken bail for his ap(•) 2 Mod. 806.
therefore the 30th of November,—two days after the ex
(•)
(') St.
Bohun.
Trials.limit.
Yili. Legal.
142. 86, edit 1708.
piration
(•) Cro.ofJac.
the 543.
term.
('j The pturirs habeas corpus directed to Berwick In 43 (•) 4 Burr. 856.
Ilk.
(citedSancti
4 Burr.
856) was
tesie'd dieby Jams
prox'to post
606. 290. 2 Hal. P. C. 141. 2 Ventr. Xt
ouindrn'
Martini.
It appeara,
referring
the (»)
(■) 2Ibid.
Inst.460,
55. 642,4 Inst
dominical letter of that year, that this quindma (Sot. 25) (») Vangh. 165.
happened that year on a Saturday. The Thursday aftor was
18 By 44 Geo. III. c. 102, any of the judges of England or Ireland may award a writ ot
habeas corpus ad testificandum to bring a prisoner detained in any gaol to be examined as a
witness in any court of record or sitting at r>isi prius.—Cbittt.
uBy statute 57 Geo. Hi. c. 124, extended to 15/., and by statute 7*8 Geo. IV. o. JT.
| 6, extended to 20/.—Chitty.
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pearanee in the court of king's bench,(z) which *occasioned the common r*i39
pleas for some time to discountenance such applications. But since L
the mention of the king's bench and common pleas, as co-ordinate in this juris
diction, by statute 16 Car. I. c. 10, it hath been holden, that every subject of the
kingdom is equally entitled to the benefit of the common-law writ, in either of
those courts, at his option.(a) It hath also been said, and by very respectable
authorities,(i") that the like habeas corpus may issue out of the court of chancery
in vacation; but upon ^he famous application to lord Nottingham byJenks, not
withstanding the most diligent searches, no precedent could be found where the
chancellor had issued such a writ in vacation ;(c) and therefore his lordship re
fused it."
(»)
221. Wood's
2 Jon. 13.
(»)
Inst.Nott.
182. MSS.
2 Hal.
0 47.1676.
(•) Carter,
2 Mod. las.
Case, C B. Hill. 11 Geo. HI.
(•) 4Lord
Rep.P. Jn.y,
M It was determined, after a very elaborate investigation of all the authorities by lord
Eldon in Crowley's case, that the lord chancellor can issue the writ of habeas corpus at
common law in vacation, overruling the decision in Jenks's case. See 2 Swanst. L
By two modern statutes, the 43 Geo. III. c. 140 and 44 Geo. III. c. 102, the habeas
corpus ad testificandum has been rendered more efficient. By the first, a judge may award
the writ for the purpose of bringing any prisoner from any gaol in England or Ireland
as a witness, before any court-martial, commissioners of bankrupt or for auditing public
accounts, or other commissioners, under any commission or warrant from his majesty:
(the statute has the same application to the habeas corpus ad deliberandum.) By the
other statute, a similar power is given for bringing up any prisoner as a witness before
any of the courts, or any justice of oyer and terminer, or gaol-delivery, or sitting at nisi
prius, in England or Ireland.
The benefit of the writ of habeas corpus, which was limited by the former acts to cases
of commitment or detainer for criminal, or supposed criminal, matter, has been still
further extended by the 59 Geo. III. c. 100, which enacts that any one of the judges
may issue a writ of habeas corpus in vacation, returnable immediately, before himself or
any other judge of the same court, in cases other than for criminal matter or for debt ;
and the non-observance of such writ is to be deemed a contempt of court. But if the
writ be awarded so late in the vacation that the return cannot be conveniently made
before term, then it is to be made returnable in court at a day certain. And if the writ
be awarded late in term, it may be made returnable in vacation in like manner. The act
applies to Ireland as well as England, and the writ may run into counties palatine, cinque
ports, and privileged places, &c, Berwick-upon-Tweed, and the isles of Guernsey, Jersey,
or Man.
The writ of habeas corpus is the privilege of the British subject only, and therefore
cannot be obtained by an alien enemy or a prisoner of war. See the case of the three
Spanish sailors, 2 Blk. 1324. 2 Burr. 765. The relief in such cases is by application to
the secretary at war. On a commitment by either house of parliament for contempt or
breach of privilege, the courts at Westminster cannot discharge on a habeas corpus,
although, on the return of the writ, such commitment should appear illegal ; for they
have no power to control the privileges of parliament. 2 Hawk. c. 15. s. 73. 8 T. R. 314.
The writ of habeas corpus, whether at common law or under 31 Car. II. c. 2, does not
issue, as a matter of course, upon application in the first instance, but must be grounded
on an affidavit, upon which the court are to exercise their discretion whether the writ
shall issue or not. 3 B. & A. 420. 2 Chitty R. 207. A habeas corpus cum causa does not
lie to remove proceedings from an inferior jurisdiction into the court of King's Bench,
unless it appears that the defendant is actually or virtually in the custody of the court
below. 1 B. & C. 513. 2 Dowl. & R. 722. The court of King's Bench will grant a habeas
corpus to the warden of the Fleet, to take a prisoner confined there for debt before a
magistrate, to be examined from day to day respecting a charge of felony or misdemeanour.
5 B. & A. 730. The court of exchequer will not grant a habeas corpus to enable the
defendant in an information, who is confined in a county gaol for a libel under the sen
tence of another court, to attend at Westminster to conduct his defence in person : the
application should be made to the court by whom the defendant was sentenced. 9 Price,
147. Nor will the court of King's Bench grant a writ of habeas corpus to bring up a
defendant under sentence of imprisonment for a misdemeanour, to enable him to show
cause in person against a rule for a criminal information. 3 B. & A. 679. n. Where
there are articles of separation between the husband and wife, if the husband afterwards
confine her, she may have a habeas corpus and be set at liberty. 13 East, 173, n. A ha
beas corpus will be granted in the first instance, to bring up an infant who had absconded
from his father and was detained by a third person without his consent. 4 Moore, 366.
The court will not grant a habeas corpus to bring up the body of a feme-covert on an
83
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In the king's bench and common pleas it is necessary to apply for it by
motion to the court,(d) as in the case of all other prerogative writs, (certiorari,
prohibition, mandamus, &c.,) which do not issue as of mere course, without
showing some probable cause why the extraordinary power of the crown is
called in to the party's assistance. For, as was argued by lord chief justice
Vaughan,(e) " it is granted on motion, because it cannot be had of course, and
there is therefore no necessity to grant it ; for the court ought to be satisfied
that the party hath a probable cause to be delivered." And this seems the
more reasonable because (when once granted) the person to whom it is directed
can return no satisfactory excuse for not bringing up the body of the prisoner.(/)
So that if it issued of mere course, without showing to the court or judge
some reasonable ground for awarding it, a traitor or felon under sentence of
death, a soldier or mariner in the king's service, a wife, a child, a relation,
or a domestic confined for insanity or other prudential reasons, might obtain
a temporary *enlargement by suing out a habeas corpus, though sure to
J be remanded as soon as brought up to the court. And therefore Sir
Edward Coke, when chief justice, did not scruple in 13 Jac. I. to deny a habeas
corpus to one confined by the court of admiralty for piracy ; there appearing,
upon his own showing, sufficient grounds to confine him.(^) On the other
hand, if a probable ground be shown that the party is imprisoned without just
(*) Bnahel'a
2 Mod. 806.
(T) 3Cro.
Jmj. 27.
648. See also 2 Roll. Rep. 138.
(•)
cue,12Lev.
.Ion.1.13.
(»)
Bulstr.
affidavit that she is desirous of disposing of her separate property, and that her husband
will not admit the necessary parties, and that she is confined by illness and not likely
to live long; nor will they, under such circumstances, grant a rule to show cause why
the necessary parties should not be admitted to see her; for if there be no restraint of
personal liberty, the matter is only cognizable in a court of equity. 1 Chitty K. 654.
Where application had been made for the discharge of an impressed seaman, before the
two years of his protection by the stat. 13 Geo. II. c. 17 were expired, which was then
ineffectual, because the facts were not verified with sufficient certainty, yet, the doubt
being removed by another affidavit, the court granted a writ of habeas corpus for the
purpose of liberating him, though the two years were expired. 8 East, 27. The court
on affidavit, suggesting probable cause to believe that a helpless and ignorant female
foreigner was exhibited for money without her consent, granted a rule on her keepers
to show cause why a writ of habeas corpus should not issue to bring her before the court,
and directed an examination before the coroner and attorney of the court, in the pre
sence of the parties applying and applied against. Ex parte Hottentot Venus, 13 East,
195. The writ will be granted to a military officer under arrest for charges of miscon
duct, if he be not brought to trial pursuant to the articles of war, as soon as a courtmartial can be conveniently assembled, unless the delay is satisfactorily explained. 2
M. & S. 428. The court will grant a habeas corpus to bring up the body of a bastard child
within the age of nurture, for the purpose of restoring it to its mother, from whom it had
been taken, first by fraud, and then by force, without prejudice to the question of guar
dianship, which belongs to the lord chancellor. 7 East, 579. Where a prisoner is brought
up under a habeas corpus issued at common law, he may controvert the truth of the
return by virtue of the 56 Geo. III. c. 100, s. 4. 4 B. 4 C. 136. Prisoner committed for
manslaughter, upon the return of the habeas corpus, was allowed to give bail in the
country, by reason of his poverty, which rendered him unable to appear with bail in
court. 6 M. 4 S. 108. 1 B. 4 A. 209. 2. Chit. Rep. 110.
With respect to the Return. A return in the following words, " I had not, at the time
of receiving this writ, nor have I since, had the body of A. B. detained in my custody, so
that I could not have her, 4c." was holden bad, and an attachment was granted against
the party who made it. 5 T. B. 89. It seems sufficient to set forth that the defendant
is in custody under the sentence of a court of competent jurisdiction to inquire of the
offence and pass such sentence, without setting forth the particular circumstances neces
sary to warrant such a sentence. 1 East, 306. 5 Dowl. 199, 200. The court will not
extend matter dehors the return, in support of the sentence or proceeding against the
defendant, (2 M. 4 S. 226,) nor go into the merits, but decide upon the return of a
regular conviction prima facie. 7 East, 376. Where a defendant was committed by an
ecclesiast'cal judge of appeal for contumacy in not paying costs, and the significavit only
described the suit to be "a certain cause of appeal and complaint of nullity," without
snowing that the defendant was committed for a cause within the jurisdiction of the
spiritual judge, it was held that the defendant was entitled ti be discharged on habeas
corpus. 5 B. 4 A. 791. 1 Dowl. 4 By. 460.—Chitty.
»4

Chap. 8.]

PEIVATE WEONGS.

133

cause,(A) and therefore hath a right to be delivered, the writ of habeas corpus is
then a writ of right, which " may not be denied, but ought to be granted to
every man that is committed or detained in prison, or otherwise restrained,
though it be by the command of the king, the privy council, or any other."(i)
In a former part of these commentaries(A) we expatiated at large on the
personal liberty of the subject. This was shown to be a natural inherent right,
which could not be surrendered or forfeited unless by the commission of some
great and atrocious crime, and which ought not to be abridged in ary case
without the special permission of law. A doctrine coeval with the first rudi
ments of the English constitution, and handed down to us from our Saxon
ancestors, notwithstanding all their struggles with the Danes and the violence
of the Norman conquest ; asserted afterwards and confirmed by the Conqueror
himself and his descendants; and though sometimes a little impaired by the
ferocity of the times, and the occasional despotism of jealous or usurping
princes, yet established on the firmest basis by the provisions of magna carta,
and a long succession of statutes enacted under Edward III. To assert an
absolute exemption from imprisonment in all cases is inconsistent with every
idea of law and political society ; and in the end would destroy all civil liberty
by rendering its protection impossible : but the glory of the English law con
sists in clearly defining the times, the causes, and the extent, when, wherefore,
and to what degree, the ""imprisonment of the subject may be lawful. r*\3±
This it is which induces the absolute necessity of expressing upon every
commitment the reason for which it is made : that the court upon a habeas
corpus may examine into its validity, and, according to the circumstances of the
case, may discharge, admit to bail, or remand the prisoner."
And yet, early in the reign of Charles I., the court of king's bench, relying
on some arbitrary precedents, (and those perhaps misunderstood,) deter
mined^) that they could not upon a habeas corpus either bail or deliver a
prisoner, though committed without any cause assigned, in case he was com
mitted by the special command of the king, or by the lords of the privy
council. This drew on a parliamentary inquiry, and produced the petition
of right, 3 Car. I. which recites this illegal judgment, and enacts that no free
man hereafter shall be so imprisoned or detained. But when, in the following
year, Mr. Selden and others were committed by the lords of the council, in
pursuance of his majesty's special command, under a general charge of
" notable contempts and stirring up sedition against the king and government,"
the judges delayed for two terms (including also the long vacation) to deliver
an opinion how far such a charge was bailable. And when at length they
agreed that it was, they, however, annexed a condition of finding sureties for
the good behaviour, which still protracted their imprisonment, the chief justice,
Sir Nicholas Hyde, at the same time declaring(m) that " if they were again
»)') 2Com.
In«.Jonr.
616. 1 Apr. 1628.
(»)
(I) Book
State i.Tr.ch.vii.1. 136.
(«) Ibid. 240.
" It has been decided by the Supreme Court of the United States that that tribunal
has authority to issue a habeas corpus where a person is imprisoned under the warrant
or order of any other court. It is in the nature of a writ of error to examine the legality
of the commitment. As it is the exercise of the appellate power of the court to award
the writ, it is within its jurisdiction to do so. It is revising the effect of the process of
the inferior court under which the prisoner is detained, and is not the exercise of
original jurisdiction. But the Supreme Court has no appellate jurisdiction in criminal
cases confided to it by the laws of the United States, and hence will not grant a habeas
corpus where a party has been committed for a contempt adjudged by a court of compe
tent jurisdiction, nor inquire into the sufficiency of the cause of commitment. Er ptrte
Kearney, 7 Wheat, 38. Ex parte Tobias Watkins, 3 Peters, 193. S. C. 7 Peters, 568.
But neither the Supreme Court nor any other court of the United States, nor judg*
thereof, can issue a habeas corpus to bring up a prisoner who is in custody under a sen
tence or execution of a State court for any other purpose than to be used as a witness.
Ex parte Dorr, 3 Howard, 103. The court on a habeas corpus cannot look behind the
sentence where the court had jurisdiction. Johnson vs. The United States 3 McLean
89.—Sharswood.
»5
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remanded for that cause perhaps the court would not afterwards grant a habeai
corpus, being already made acquainted with the cause of the imprisonment."
But this was heard with indignation and astonishment by every lawyer pro♦105-1 sent: according to Mr. Seldon's own(n) account of the matter, whose
J *resentment was not cooled at the distance of four-and-twenty years.
These pitiful evasions gave rise to the statute 16 Car. I. c. 10, § 8, whereby
It is enacted that if any person be committed by the king himself in person,
or by his privy council, or by any of the members thereof, he shall have
granted unto him, without any delay upon any pretence whatsoever, a writ
of habeas corpus, upon demand or motion made to the court of king's bench
or common pleas ; who shall thereupon, within three court-days after the return
is made, examine and determine the legality of such commitment, and do what
to justice shall appertain, in delivering, bailing, or remanding such prisoner.
Yet still, in the case of Jenks, before alluded to,(o) who in 1676 was committed
by the king in council for a turbulent speech at Guildhall,(^>) new shifts and
dovices were made use of to prevent his enlargement by law, the chief justice
(as well as the chancellor) declining to award a writ of habeas corpus ad sub
jiciendum in vacation, though at last he thought proper to award the usual writs
ad deliberandum, &c, whereby the prisoner was discharged at the Old Bailey.
Other abuses had also crept into daily practice which had in some measure de
feated the benefit of this great constitutional remedy. The party imprisoning
was at liberty to delay his obedience to the first writ, ana might wait till a
second and a third, called an alias and a pluries, were issued, before he produced
the party, and many other vexatious shifts were practised to detain state-pri
soners in custody. But whoever will attentively consider the English history
may observe that the flagrant abuse of any power by the crown or its ministers
has always been productive of a struggle, which either discovers the exercise
of that power to be contrary to law, or (if legal) restrains it for the future.
This was the case in the present instance. The oppression of an obscure indi
vidual gave birth to the famous habeas corpus act, 31 Car. II. c. 2, which is
*1 3fi J1 ft*e(luently
consequence
*considered
and analogy
as has
another
also in
magiia
subsequent
carta^q)times
of the
reduced
kingdom
the;general
and by
method of proceedings on these writs (though not within the reach of that statute,
butThe
issuing
statute
merely
itself
at the
enacts,
common
1. That
law) to
onthe
complaint
true standard
and request
of law and
in writing
liberty.
by or on behalf of any person committed and charged with any crime,
(unless committed for treason or felony expressed in the warrant; or as ac
cessory, or on suspicion of being accessory, before the fact, to any petittreason or felony ; or upon suspicion of such petit-treason or felony, plainly
expressed in the warrant ; or unless he is convicted or charged in execution by
legal process,) the lord chancellor or any of the twelve judges, in vacation,
upon viewing a copy of the warrant, or affidavit that a copy is denied, shall
(unless the party has neglected for two terms to apply to any court for his
enlargement) award a habeas corpus for such prisoner, returnable immediately
before himself or any other of the judges ; and upon the return made shall dis
charge the party, if bailable, upon giving security to appear and answer to tho
accusation in the proper court of judicature. 2. That such writs shall be en
dorsed as granted in pursuance of this act, and signed by the person awarding
them 3. That the writ shall be returned and the prisoner brought up within a
limited time, according to the distance, not exceeding in any case twenty days.
4. That officers and keepers neglecting to make due returns, or not delivering to
the p risoner or his agent within six hours after demand a copy of the warrant of
commitment, or shifting the custody of a prisoner from one to another without
sufficient reason or authority, (specified in the act,) shall for the first offence
forfeit 100Z., and for the second offence 200Z., to the party grieved, and be dis(») "Etiam judicum tunc primariut, nisiffludfaceremiu, scieniwrilms hie univenis cmsitum." Vindin Mar. dam*
rescripti
illius forensis,
libertatis
omnimodse
vindex Ugitimus
est ferequisolus,
usumpersonalis
omnimodum
pedum edit.
(•) a.d.
Page1663.
132.
Cimuntiavii (sui temper similis) nobis perpetuo in pnxterum (p i State Tr. rll. 471.
negandum. Quod, ut ndiosistimum juris prvdigium, (I) See book i. ch. 1.
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•bled to hold his office. 5. That no person once delivered by habeas corpus
shall be recommitted for the same offence, on penalty of 500Z. 6. That every
person committed for treason or felony shall, if he requires it the first week of
the next term, or the first day of the next session of *oyer and ter- r*i97
miner, be indicted in that term or session, or else admitted to bail :
unless the king's witnesses cannot be produced at that time : and if acquitted,
or if not indicted and tried in the second term or session, he shall be dis
charged from his imprisonment for such imputed offence : but that no person,
after the assizes shall be open for the county in which he is detained, shall be
removed by habeas corpus, till after the assizes are ended, but shall be left to the
justice of the judges of assize. 7. That any such prisoner may move for and
obtain his habeas corpus as well out of the chancery or exchequer as out of the
king's bench or common pleas ; and the lord chancellor or judges denying the
same, on sight of the warrant or oath that the same is refused, forfeit severally
to the party grieved the sum of 500i. 8. That this writ of habeas corpus shall
run into the counties palatine, cinque ports, and other privileged places, and
the islands of Jersey and Guernsey. 9. That no inhabitant of England (except
persons contracting, or convicts praying, to be transported, or having committed
some capital offence in the place to which they are sent) shall be sent prisoner
to Scotland, Ireland, Jersey, Guernsey, or any places beyond the seas, within or
without the king's dominions, on pain that the party committing, his advisers,
aiders, and assistants, shall forfeit to the party aggrieved a sum not less than
500Z., to be recovered with treble costs; shall be disabled to bear any office ol
trust or profit; shall incur the penalties of praemunire; and shall be incapable
of the king's pardon.
This is the substance of that great and important statute : which extends (we
may observe) only to the case of commitments for such criminal charge, as can
produce no inconvenience to public justice by a temporary enlargement of the
prisoner : all other cases of unjust imprisonment being left to the habeas corpus
at common law. But even upon writs at the common law it is now expected
by the court, agreeable to antient precedents(r) and the spirit of the act of par
liament, that the writ should be immediately obeyed, without waiting for any
*alias or pluries; otherwise an attachment will issue. By which admirable r *i3»
regulations, judicial as well as parliamentary, the remedy is now eomplete for removing the injury of unjust and illegal confinement. A remedy the
more necessary, because the oppression does not always arise from the ill
nature, but sometimes from the mere inattention, of government. For it fre
quently
porary 8uspensions(5)
happens in foreign
of thecountries
statute)(and
thathas
persons
happened
apprehended
in England
upon
during
suspicion
tem
have suffered a long imprisonment, merely because they were forgotten.11
The satisfactory remedy for this injury of false imprisonment, is by an action
C; 4 Burr. 856.
I') bee uooK L page 18t).
■ Besides the efficacy of the writ of habeas corpus in liberating the subject from illegal
confinement in a public prison, it also extends its influence to remove every unjust
restraint of personal freedom in private life, though imposed by a husband or a father ;
but when women or infants are brought before the court by a habeas corpus, the court
will only set them free from an unmerited or unreasonable confinement, and will not
determi ue the validity of a marriage, or the right to the guardianship, but will leave
them at liberty to choose where they will go; and if there be any reason to apprehend
that they will be seized in returning from the court, they will be sent home under the
protection of an officer. But if a child is too young to have any discretion of its own,
then the court will deliver it into the custody of its parent or the person who appears to
be its legal guardian. See 3 Burr. 1434, where all the prior cases are considered by lord
Mansfield. In a late case (Moore and Fitzgibbon) the court refused to permit an inquiry
whether a child born during wedlock was the offspring of the former or the latter, but
on a writ of habeas corpus directed that the child, an infant under three years of age,
should be restored to the former, who was the husband of the child's mother. M. T.
1825, K. B.
If an equivocal return is made to a habeas corpus, the court will immediately grant Mi
attachment. 5 T. R. 89.—Christian.
Vol. II.—7
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of trespass vi et armis, usually called an action of false imprisonment ; which is
fenerally, and almost unavoidably, accompanied with a charge of assault and
attery also; and there:n the party shall recover damages for the injury he has
received; and also the defendant is, as for all other injuries committed with
force, or vi et armis, liable to pay a fine to the king for the violation of the puLlio
peace.™
III. "With regard to the third absolute right of individuals, or that of privato
property, though the enjoyment of it, when acquired, is strictly a personal right ;
yet as its nature and original, and the means of its acquisition or loss, fell mora
directly under our second general division, of the rights of things; and as, of
course, the wrongs that affect these rights must be referred to the corresponding
division in the present book of our commentaries ; I conceive it will bo more
commodious and easy to consider together, rather than in a separate view, the
injuries that may be offered to the enjoyment, as well as to the rights, of property.
And therefore I shall here conclude the head of injuries affecting the absolute
lights of individuals.
We are next to contemplate those which affect their relative rights; or such as
are incident to persons considered as members of society, and connected to each
♦1391 °*ner by various *ties and relations; and, in particular, such injuries as
J may be done to persons under the four following relations: husband
and wife, parent and child, guardian and ward, master and servant.
I. Injuries that may be offered to a person, considered as a husband, are
principally three : abduction, or taking away a man's wife ; adultery, or criminal
conversation with her; and beating or otherwise abusing her. 1. As to the
first sort, abduction, or taking her away, this may either be by fraud and per
suasion, or open violence : though the law in both cases supposes force and
constraint, the wife having no power to consent; and therefore gives a remedy
by writ of ravishment, or action of trespass vi et armis, de uxore rapta et abducta.(t)
This action lay at the common law; and thereby the husband shall recover, not
the possession(w) of his wife, but damages for taking her away : and by statute
Westni. 1, 3 Edw. I. c. 13, the offender shall also be imprisoned two years, and
be fined at the pleasure of the king. Both the king and the husband may there
fore have this action ;(«;) and the Lusband is also entitled to recover damages in
an action on the case against such as persuade and entice the wife to live se
parate from him without a sufficient cause.(ar) The old law was so strict in this
point, that if one's wife missed her way upon the road, it was not lawful for
another man to take her into his house, unless she was benighted and in danger
of being lost or drowned ;(y) but a stranger might carry ner behind him on
horseback to market to a justice of the peace for a warrant against her husband,
or to the spiritual court to sue for a divorce. (2) 2. Adultery, or criminal conver
sation with a man's wife, though it is, as a public crime, left by our lawt> to the
coercion of the spiritual courts ; yet, considered as a civil injury, (and surely
there can be no greater,) the law gives a satisfaction to the husband for it by
action of trespass vi et armis against the adulterer, wherein the damages reco*1401 vered are usually *very large and exemplary. But these are properly
J increased and diminished by circumstances ;(a) as the rank and fortune
of the plaintiff and defendant ; the relation or connection between them ; the
seduction or otherwise of the wife, founded on her previous behaviour and cha
racter; and the husband's obligation, by settlement or otherwise, to provide for
those children, which he cannot but suspect to be spurious. In this case, and
upon indictments for polygamy, a marriage in fact must be proved ; though
generally, in other cases, reputation and cohabitation are sufficient evidence of
(') F. N. B. 89.
(r) lire. Abr. tit. Trapau, 213.
(») 2 Inst. 434.
(•) Bro. Abr. 207, 440.
r»)Ibld.
(■) Law of A'in Priut, 26.
(•) Law of Xui Prim, 74.
formerly
•Sincejudgment
the Common-Law
was awarded
Procedure
by the court
Act, as1852,
a matter
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fineform)
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no longer
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appears
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marriage. (6) The third injury is that of beating a man's wife, or otherwise ill
using her ; for which, if it be a common assault, battery, or imprisonment, the
law gives the usual remedy to recover damages, by action of trespass vi et armis,
which must be brought in the aames of the husband and wife jointly ; but if the
beating or other mal-treatment be very enormous, so that thereby the husband
is deprived for any time of the company and assistance of his wife, the law then
gives him a separate remedy by an action of trespass, in nature of an action upon
the case, for this ill usage, per quod consortium amisit; in which he shall recover
a satisfaction in damages.(c)
II. Injuries that may be offered to a person considered in the relation of a
parent1* were likewise of two kinds : 1. Abduction, or taking b_s children away;
and, 2. Marrying his son and heir without the father's consent, whereby during
the continuance of the military tenures- he lost the value of his marriage. But
this last injury is now ceased, together with the right upon which it was grounded;
for, the father being no longer entitled to the value of the marriage, the marry
ing his heir does him no sort of injury for which a civil action will lie. As to
the other, of abduction, or taking away the children from the father, that is also
a matter of doubt whether it be a civil injury or no; for, before the abolition of
the tenure in chivalry, it was equally a doubt whether an action would lie for
taking and carrying away *any other child besides the heir; some hold- r*i4i
ing that it would not, upon the supposition that the only ground or
cause of action was losing the value of the heir's marriage ; and others holding
that an action would lie for taking away any of the children, for that the parent
hath an interest in them all, to provide for their education.(d) If, therefore,
before the abolition of these tenures, it was an injury to the father to take away
the rest of his children, as well as his heir, (as I am inclined to think it was,) it
still remains an injury, and is remediable by writ of ravishment or action oftrex(») Burr. 2067.
(«) Cro. Jac. 601, 538.
(<) Cro. EU*. 770.
" See in general, Bac. Abr. Master & Servant, O. Selw. N. P. Master & Servant. It has
been disputed, but the better opinion is, that the father has an interest in his legitimate
child, sufficient to enable him to support an action in that character, for taking the child
away, he being entitled to the custody of it. Cro. Eliz. 770. 23 Vin. 451. 2P.Wms. 116.
3 Co. 38. 5 East, 221. No modern instance, however, of such action can be adduced ;
and it is now usual for the father to bring his action for any injury done to his child, as
for debauching her, or beating him or her, in the character of master, per quod servithm
amisit, in which case some evidence must be adduced of service. 5 T. R. 360, 361.
In an action for debauching plaintiff's daughter, as his servant, it is necessary to prove
her residence with him ; and some acts of service, though the most trifling, are sufficient.
See 2 T. R. 167. 2 N. R. 476. 6 East, 387. It is unnecessary to prove any contract of
service. Peake's R. 253. But if the seduction take place while she is residing elsewhere,
and she in consequence return to her father, he cannot maintain the action, (5 East, 45,)
unless she be absent with his consent, and with the intention of returning, although she
be of age, (ib. 47, n ;) or if the defendant engaged her as his servant, and induced her to
live in his house as such, with intent to seduce her. 2 Starkie Rep. 493. If she live in
another family, the person with whom she resides may maintain the action, (11 East, 24.
5 East, 45. 2 T. R. 4 ;) and the jury are not limited in their verdict to the mere loss of
service. 11 East, 24. The daughter is a competent witness, ( 2 Stra. 1064,) and, though
not essential, the omission to call her would be open to observation. Holt's R. 451. Ex
penses actually incurred should be proved, and a physician's fee, unless actually paid,
cannot be recovered. 1 Starkie R. 287. The state and situation of the family at the
time should be proved in aggravation of damages, (3 Esp. R. 119 ;) and, if so, that the
defendant professed to visit the family and was received as the Buitor of the daughter.
i Price, 641. It has been said that evidence to prove that defendant prevailed by a
promise of marriage is inadmissible. 3 Camp. 519. Peake L. E. 355. See 5 Price, 641 .
And no evidence of the daughter's general character for chastity is admissible, unless it
x impugned. 1 Camp. 460. 3 Camp. 519. The defendant may, in mitigation of da
mages, adduce any evidence of the improper, negligent, and imprudent conduct of the
plaintiff himself; as where he knew that defendant was a married man, and allowed hii
visits in tho probability of a divorce, lord Kenyon held the action could not be main
tained. Peake R. 240. And evidence may be given, on an inquisition of damages in an
action for seduction, that the defendant visited at the plaintiff's house for the purpose
of paying his addresses to the daughter, with an intention of marriage. 5 Price, 641 . —
Cbittt.
M
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pass vi et armis, de filio, vel filia, rapto vel abducto ;(e) in the same manner as the
husband may have it on account of the abduction of his wife.
III. Of a similar nature to the last is the relation of guardian and ward; and
the like actions mutatis mutandis, as are given to fathers, the guardian also has
for recovery of damages, when his ward is stolen or ravished away from him.(/)
And though guardianship in chivalry is now totally abolished, which was the
only beneficial kind of guardianship to the guardian, yet the guardian in socage
was always(</) and is still entitled to an action of ravishment, if his ward or pupil
be taken from him ; but then he must account to his pupil for the damages which
he so recovers.(A) And, as a guardian in socage was also entitled at common
law to a writ of right of ward, de custodia terra et hceredis, in order to recover the
possession and custody of the infant,(i) so I apprehend that he is still entitled to
sue out this antiquated right. But a more speedy and summary method of re
dressing all complaints relative to wards and guardians hath of late obtained by
an application to the court of chancery ; which is the supreme guardian, and
has the superintendent jurisdiction, of all the infants in the kingdom. And it is
expressly provided by statute 12 Car. II. c. 24 that testamentary guardians may
maintain an action of ravishment or trespass, for recovery of *any of
J their wards, and also for damages to be applied to the use and benefit
of the infants.(A)
IV. To the relation between master and servant, and the rights accruing
therefrom, there are two species of injuries incident. The one is, retaining
a man's hired servant before his time is expired ; the other is, beating or con
fining him in such a manner that he is not able to perform his work. As
to the first, the retaining another person's servant during the time he has agreed
to serve his present master ; this, as it is an ungentlemanlike, so it is also an
illegal, act. For every master has by his contract purchased for a valuable con
sideration the service of his domestics for a limited time : the inveigling or hiring
his servant, which induces a breach of this contract, is therefore an injury to
the master; and for that injury the law has given him a remedy by a special
action on the case ; and he may also have an action against the servant for the
non-performance of his agreement.(f) But, if the new master was not apprized
of the former contract, no action lies against him,(m) unless he refuses to restore
the servant, upon demand. The other point of injury is that of beating, con
fining, or disabling a man's servant, which depends upon the same principle as
the last ; viz., the property which the master has by his contract acquired in the
labour of the servant. In this case, besides the remedy of an action of battery
or imprisonment, which the servant himself as an individual may have against
the aggressor, the master also, as a recompense for his immediate loss, may main
tain an action of trespass vi et armis; in which he must allege and prove the
special damage he has sustained by the beating of his servant, per quod servitium
amisit;(n) and then the jury will make him a proportionable pecuniary satisfaction.24 A similar practice to which we find also to have obtained among
(•) F. N. B. 90.
(») 2 P. Wms. 108.
V) F. N. B. 139.
(1) F. N. B. 167.
(»)Ibid.
(»)Ibid. Winch. 51.
(*)
(') F.Hale
N. on
B. 139.
F. N. B. 139.
(«) 9 Rep. 113. 10 Rep. 330.
* Even in case of debauching, beating, or injuring a child, the father cannot sue with
out alleging and proving that he sustained some loss of service, or at least that he was
obliged to incur expense in endeavouring to cure his child. 5 East, 45. 6 East, 391.
11 East, 23. Sir T. Raym. 259. And if it appear in evidence that the child was of such
tender years as to be incapable of affording any assistance, then he cannot sustain any
action. The rules and principles in support of this doctrine were elucidated in the re
cent case of Hall vs. Hollander, decided 14th November, 1825, M. T., and in which the
plaintiff declared in trespass for driving a chaise on the highway against plaintiff's son
and servant, by means whereof he was thrown down and his skull fractured.
The lord chief-justice was of opinion that the action could not be maintained in this
form, inasmuch as the declaration was founded upon the loss of the services of a child
who. from his tender years, (being only two years of age,) was incapable of performing
any acts of service, and therefore directed a nonsuit ; which was confirmed by the court.—
Chittt.
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the Athenians ; where masters were entitled to an action {.gainst such as beat or
ill treated their servants.^)"*
♦We may observe that in these relative injuries, notice is only taken
of the wrong done to the superior of the parties related, by the breach L
and dissolution of either the relation itself, or at least the advantagss accruing
therefrom ; while the loss of the inferior by such injuries is totally unregarded.
One reason for which may be this: that the inferior hath no kind of property
in the company, care, or assistance of the superior, as the superior 1? held to
have in those of the inferior; and therefore the inferior can suffer no loss g*- 'in
jury. The wife cannot recover damages for beating her husband, for she hftth
no separate interest in any thing during her coverture. The child hath no pro
perty in his father or guardian ; as they have in him, for the sake of giving him
education and nurture. Yet the wife or the child, if the husband or parent be
slain, have a peculiar species of criminal prosecution allowed them, in the nature
of a civil satisfaction ; which is called an appeal," and which will be considered
in the next book. And so the servant, whose master is disabled, does not
thereby lose his maintenance or wages. He had no property in his master; and
if he receives his part of the stipulated contract, he suffers no injury, and is
therefore entitled to no action, for any battery or imprisonment which such
master may happen to endure.™
(•) Pott. Antiq. b. i. 0. 26.
" It appears to be a remarkable omission in the law of England, which with such scru
pulous solicitude guards the rights of individuals and secures the morals and good order
of the community, that it should have afforded so little protection to female chastity.
It is true that it has defended it by the punishment of death, from force and violence,
but has left it exposed to perhaps greater danger from the artifices and solicitations of
seduction. In no case whatever, unless she has had a promise of marriage, can a woman
herself obtain any reparation for the injury she has sustained from the seducer of her
virtue. And even where her weakness and credulity have been imposed upon by the
most solemn promises of marriage, unless they have been overheard or made in writing,
she cannot recover any compensation, being incapable of giving evidence in her own
cause. Nor can a parent maintain any action in the temporal courts against the person
who has done this wrong to his family, and to his honour and happiness, but by stating
and proving that from the consequences of the seduction his daughter is less able to
assist him as a servant, or that the seducer, in the pursuit of his daughter, was a tres
passer upon his premises. Hence no action can be maintained for the seduction of a
daughter, which is not attended with a loss of service or an injury to property. There
fore, in that action for seduction which is in most general use, viz., a per quod servitium
amisii, the father must prove that his daughter, when seduced, actually assisted in some
degree, however inconsiderable, in the housewifery of his family ; and that she has been
rendered less serviceable to him by her pregnancy ; or the action would probably be sus
tained upon the evidence of a consumption, or any other disorder, contracted by the
daughter, in consequence of her seduction, or of her shame and sorrow for the violation
of her honour. It is immaterial what is the age of the daughter ; but it is necessary that
at the time of the seduction she should be living in, or be considered part of, her father's
family. 4 Burr. 1878. 3 Wils. 18. It should seem that this action may be brought by a
grandfather, brother, uncle, aunt, or any relation under the protection of whom, in loco
parentis, a woman resides, especially if the case be such that she can bring no action
hertelf ; but the courts would not permit a person to be punished twice by exemplary
damages for the same injury. 2 T. R. 4.
Another action for seduction is a common action for trespass, which may be brought
when the seducer has illegally entered the father's house ; in which action the debauch
ing his daughter may be stated and proved as an aggravation of the trespass. 2 T. R.
166. Or where the seducer carries off the daughter from the father's house, an action
might be brought for enticing away his servant,—though I have never known an instance
of an action of this nature.
In the two last-mentioned actions the seduction may be proved, though it may no*
have been followed by the consequences of pregnancy.
These are the only actions which have been extended by the modern ingenuity of the
courts to enable an unhappy parent to recover a recompense, under certain circum
stances, for the injury he has sustained by the seduction of his daughter.—Christian.
" Now abolished, by statute 59 Geo. III. c. 46.—Chitty.
" The wife or the child, if the husband or parent were slain, had, indeed, until lately,
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OF INJURIESCHAPTER
TO PERSONAL
IX. PROPERTY.

M44"| • *^ the preceding chapter we considered the wrongs or injuries that
J affected the rights of persons, either considered as individuals, or as reIat'ed,'4o' each other; and are at present to enter upon the discussion of such
injuries as affect the rights of property, together with the remedies which th«
fa.w has given to repair or redress them.
•"• And here again we must follow our former division (a) of property into per.
soual and real : personal, which consists in goods, money, and all other movable
chattels, and things thereunto incident; a property which may attend a man's
person wherever he goes, and from thence receives its denomination : and real
property, which consists of such things as are permanent, fixed, and immovable ;
as lands, tenements, and hereditaments of all kinds, which are not annexed to the
person, nor can be moved from the place in which they subsist.
♦M'il
*First, then, we are to consider the injuries that may be offered to the
J rights of personal property; and, of these, first the rights of personal
property in possession, and then those that are in action only.(fe)
I. The rights of personal property in possession are liable to two species of
injuries : the amotion or deprivation of that possession ; and the abuse or damage
of the chattels while the possession continues in the legal owner. The former,
or deprivation of possession, is also divisible into two branches ; the unjust and
unlawful taking them away; and the unjust detaining them, though the original
taking might be lawful.
1. And first of an unlawful taking. The right of property in all external
things being solely acquired by occupancy, as has been formerly stated,
and preserved and transferred by grants, deeds, and wills, which are a con
tinuation of that occupancy; it follows, as a necessary consequence, that when 1
have once gained a rightful possession of any goods or chattels, either by a just
occupancy or by a legal transfer, whoever either by fraud or force dispossesses
me of them, is guilty of a transgression against the law of society, which is a
kind of secondary law of nature. For there must be an end of all social com
merce between man and man, unless private possessions be secured from unjust
invasions : and, if an acquisition of goods by either force or fraud were allowed
to be a sufficient title, all property would soon be confined to the most strong,
or the most cunning ; and the weak and simple-minded part of mankind (which
is by far the most numerous division) could never be secure of their possessions.
The wrongful taking of goods being thus most clearly an injury, the next con
sideration is, what remedy the law of England has given for it. And this is, in
ihe first place, the restitution of the goods themselves so wrongfully taken, with
♦1461 damages f°r *ne '°88 sustained by such unjust invasion; which is
J effected by action of replevin; an institution which the Mirror(c) as
cribes to Glanvil, chief justice to king Henry the Second. This obtains only in
One instance of an unlawful taking, that of a wrongful distress :l and this and
(•) See book li. ch. 2.
(») Book 11. ch. 25.
(«) C. 2, { 6.
a peculiar species of criminal prosecution allowed them, in the nature of a civil
faction, which was called an appeal. See Public Wrongs, vol. iv. c. 27. Ashford m.
Thornton, 1 B. & A. 405.
This is now abolished, (59 Geo. III. c. 46;) but they can recover damages for the
injury sustained by the death of the husband or parent, under the 9 & 10 Vict. c. 93.—
Stewart.
1 While the general rule in the United States accords with the law as established in
England, that replevin, though not confined to cases of distress for rent, only lies where
there has been an unlawful taking, (Pungburn vs. Patridge, 7 Johns. 140. Byrd m.
O'Hanlin, 1 Rep. Con. Ct. 401. Daggett vs. Robbins, 2 Blackf. 415. Wright vs. Arm
strong, Brun. 130. Rector vs. Chevalier, 1 Missouri, 345,) yet in some of the States it ia
allowed and used as a remedy wherever one man claims goods in the possession of an
102
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che action of detinue (of which I shall presently say more) are almost tne only
actions in which the actual specific possession of the identical personal chattel
in restored to the proper owner. For things personal are looked upon by the
law as of a nature so transitory and perishable, that it is for the most part impos
sible either to ascertain their identity, or to restore them in the same condition as
when they came to the hands of the wrongful possessor. And, since it is a maxim
that " lex neminem cogit ad vana, sen impossibilia," it therefore contents itself in
general with restoring, not the thing itself, but a pecuniary equivalent, to the
party injured ; by giving him a satisfaction in damages. But in the case of a
distress, the goods are from the first taking in the custody of the law, and not
merely in that of the distrainor ; and therefore they may not only be identified,
but also restored to their first possessor, without any material change in their
condition. And, being thus in the custody of the law, the taking them back by
force is looked upon as an atrocious injury, and denominated a rescous, foi which
the distrainor has a remedy in damages, either by writ of rescous,(d) in case they
were going to the pound, or by writ de parco fracto, or pound-breach,(e) in case
they were actually impounded. He may also at his option bring an action on
the case for this injury; and shall therein, if the distress were taken for rent,
recover treble damages.(/) The term rescous is likewiso applied to the forcible
delivery of a defendant, when arrested, from the officer who is carrying him to
prison. In which circumstances the plaintiff has a similar remedy by action on
the case, or of rescous :(g) or, if the sheriff makes a return of such *res- r*i47
cous to the court out of which the process issued, the rescuer will be *■
punished by attachment.(A)
An action of replevin, the regular way of contesting the validity of the
transaction, is founded, I said, upon a distress taken wrongfully and without
sufficient cause ; being a re-delivery of the pledge,(t) or thing taken in distress,
to the owner, upon his giving security to try the right of the distress, and to
restore it if the right be adjudged against him :(J) after which the distrainor
may keep it till tender made of sufficient amends ; but must then re-delivor
it to the owner.(A) And formerly, when the party distrained upon intended to
dispute the right of the distress, he had no other process by the old common
law than by a writ of roplcvin, replegiari facias ;(I) which issued out of
chancery, commanding the sheriff to deliver the distress to the owner, and
afterwards to do justice in rospeet of the matter in dispute in his own countycourt. But this being a tedious method of proceeding, the beasts or other
foods were long detained from the owner, to his great loss and damage.(m)
or which reason the statute of Marlbridge(n) directs that (without suing
a writ out of the chancery) the sheriff immediately upon plaint to him
made shall proceed to replevy the goods. And, for the greater ease of the
parties, it is further provided, by statute 1 P. & M. c. 12, that the sheriff shall
make at least four deputies in each county, for the sole purpose of making
replevins. Upon application therefore, either to the sheriff or one of his said
(*)
N. 100.
B. 101.
I/) Co. LIU.U7.
145.
[•i IF.'.id.
(»)8Rep.
(/) Stnt. 2 W. and M. Sew. 1,0.1.
O F. N. B. 68.
(#) 6 Mod. 211.
(»)2In«L 139.
(») Cro. Jnc. 419. Sulk. 686.
(«) 62 Hen. HI. t.1
{}) See page 13.
other and seeks to recover them specifically. Weaver vs. Lawrence, 1 Dall. 156. Cullum
w. Bevans, 0 Har. & J. 409.
It is either in the detinet or detinuil. Where the sheriff delivers the goods to the plaintiff
the declaration is in the detinuil, and the plaintiff recovers only damages for the detention.
In such case, if the defendant recover, there is a general verdict for the defendant and
damages for the detention, on which there is a judgment pro retorno habendo and for the
damages. Easton vs. Worthington, 5 Serg. & R. 130. Where the goods are not delivered
to the plaintiff, but are allowed to lemain in the defendant's possession upon his claim
of property and giving a bond for their forthcoming, or where the goods have been
eloigned, the declaration is in the detinet. The plaintiff recovers the value of the goods
in damages; or, if the defendant recovers, it is by a general verdict in his favour. Bowel
m. Tollman. 5 Watts & Serg. 550.—Sharswood.
lOi
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deputies, security is to be given, in pursuance of the statute of "Westm. 2, 13
Edw. I. c. 2 : 1. That the party replevying will pursue his action against the
distrainor, for which purpose he puts in plegios de prosequendo, or pledges to
prosecute; and, 2. That if the right be determined against him he will return
the distress again ; for which purpose he is also bound to find plegios de retorno
-i *habendo. Besides these pledges, the sufficiency of which is discretion■I ary and at the peril of the sheriff, the statute 11 Geo. II. c. 19 require*
that the officer granting a replevin on a distress for rent shall take a bond with
two sureties in a sum of double the value of the goods distrained, conditioned
to prosecute the suit with effect and without delay, and for the return of the
goods; which bond shall be assigned to the avowant or person making cog
nizance, on request made to the officer ; and if forfeited may be sued in the
name of the assignee.* And certainly, as the end of all distresses is only to com
pel the party distrained upon to satisfy the debt or duty owing from him, this
end is as well answered by such sufficient sureties as by retaining the very dis
tress, which might frequently occasion great inconvenience to the owner; and
that the law never wantonly inflicts. The sheriff on receiving such security
is immediately, by his officers, to cause the chattels taken in distress to be re
stored into the possession of the party distrained upon; unless the distrainor
claims a property in the goods so taken. Tor if by this method of distress the dis
trainor happens to come again into possession of his own property in goods which
before he had lost, the law allows him to keep them, without any reference to
the manner by which he thus has gained possession, being a kind of personal
remitter. {p) If therefore the distrainor claims any such property, the partreplevying must sue out a writ de proprietate probanda, in which the sheriff is to
try, by an inquest, in whom the property previous to the distress subsisted.(p}
And if it be found to be in the distrainor, the sheriff can proceed no further,
but must return the claim of property to the court of king's bench or common
pleas, to be there further prosecuted, if thought advisable, and there finally
determined.^)
But if no claim of property be put in, or if (upon trial) the sheriff's inquest de
termines it against the distrainor ; then the sheriff is to replevy the goods (making
*14Q 1 use °^ even f°rce> *'f the distrainor makes resistance)(r) in case the goods
J be found within his county. But if the distress be carried out of the
county, or concealed, then the sheriff may return that the goods, or beasts, are
eloigned, elongata, carried to a distance, to places to him unknown ; and there
upon the party replevying shall have a writ of capias in withernam,, in vetito
(or more properly repetito) namio ; a term which signifies a second or reciprocal
distresses) in lieu of the first which was eloigned. It is therefore a command
to the sheriff to take other goods of the distrainor in lieu of the distress for(•) See page 19.
(r) 2 Imt. 193.
(r) Finch, L. 316.
(•) Smith's Commonw. b. 111. c 10. 2 Imt 141. Hkken'i
(») Co. Litt. 146. Finch, L. 460.
Thuaur. 104.
* But for the greater ease of the parties it is now provided, by stat. 19 & 20 Vict. c. 108,
il 63-66, that the registrar of the county court of the district in which the distress ia
taken shall grant replevins. Upon application therefore to the registrar, security is to
be given by the replevisor for such an amount as the registrar shall deem sufficient to
cover the rent or damage, in respect of which the distress was made and the costs of the
action which is to follow, that he will pursue his action against the distrainor either in
one of the superior courts of law or in the county court.
If the replevisor elects to sue in a superior court, the bond must be conditioned,—1,
that the party replevying shall commence an action of replevin within one week, and
prosecute the same with effect and without delay ; 2, that, unless judgment be obtained
by default, he shall prove either that he had good ground for believing that the tide to
some corporeal or incorporeal hereditament, or to some toll-market, fair, or franchise,
was in question, or that the rent or damage in respect of which the distress was made
exceeded twenty pounds ; and, 3, that he shall make a return of the goods, if a return
thereof shall be adjudged.
If the replevisor elects to sue in the county court, the bond shall be conditioned,—1,
to commence the action within one month and to prosecute the same without delay;
a»jd, 2, to make a return o1 the goods, if a return be ordered.—Kirs.
W
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merly taken, and eloigned, or withheld from the owner.(Y) So that here is now
distress against distress: one being taken to answer the other by way of repri
sal,(u) and as a punishment for the illegal behaviour of the original distrainor.
For which reason goods taken in withernam cannot be replevied till the original
distress is forthcoming.(w)
But in common cases the goods are delivered back to the party replevying,
who is then bound to bring his action of replevin, which may be prosecuted in
the county-court, be the distress of what value it may.(u;) But either party may
remove it to the superior courts of king's bench or common pleas, by writ of
recordari or pone; (x) the plaintiff at pleasure, the defendant upon reasonabla
cause ;(y) and also, if in the course of proceeding any right of freehold comes
in question, the sheriff can proceed no further
so that it is usual to carry
it up in the first instance to the courts of Westminster hall.* *TJpon r*it.>
this action brought, and declaration delivered, the distrainor, who is now
the defendant, makes avowry; that is, he avows taking the distress in his own
right, or the right of his wife;(a) and sets forth the reason of it, as for rent-arrere,
damage done, or other cause: or else, if he justifies in another's right as his
bailiff or servant, he is said to make cognizance; that is, he acknowledges the
taking, but insists that such taking was legal, as he acted by the command of
one who had a right to distrain ; and on the truth and legal merits of this
avowry or cognizance the cause is determined. If it be determined for the
plaintiff; viz., that the distress was wrongfully taken ; he has already got his
goods back into his own possession, and shall keep them, and moreover recover
damages.(fc) But if the defendant prevails, by the default or nonsuit of the
plaintiff, then he shall have a writ de retorno habendo, whereby the goods or
chattels (which were distrained and then replevied) are returned again into
his custody, to be sold, or otherwise disposed of, as if no replevin hath been
made. And at the common law, the plaintiff might have brought another re
plevin, and so in infinitum, to the intolerable vexation of the defendant. Where
fore the statute of Westm. 2, c. 2 restrains the plaintiff, when nonsuited, from
suing out any fresh replevin, but allows him a judicial writ issuing out of the
original record, and called a writ of second deliverance, in order to have the same
distress again delivered to him, on giving the like security as before. And, if
the plaintiff be a second time nonsuit, or if the defendant has judgment
upon verdict or demurrer in the first replevin, he shall have a writ of return
irreplevisable; after which no writ of second deliverance shall be allowed. (c)
But in case of a distress for rent-arrere, the writ of second deliverance is,
in effected) taken away by statute 17 Car. II. c. 7, which directs that if the
plaintiff be nonsuit before issue joined, then upon suggestion made on the record
in nature of an avowry or cognizance; or if judgment be given against him on
O F. X. B. 69, 73.
averia earnest, capta in vrtito namio, tint irreplegibiUaJ*
C) In the old northern languages the word withernam is whether boast* of the plough, taken in withernam, are iocs*
n*cd aa equivalent to reprisals. Stiernhook, de jure Sueon. pable of being replevied. Hoddesd. o. 6.
1 I.e.
10. tit. The substance of thia rule composed the (»)
(«)2Inst.
(•) Raym.
Ibid. 23.139.
terma of that famous question with which Sir Thomas More (t) F. N. B. 69, 70.
(when a student on hia travels) is Baid to have puzzled a ("J Finch, L. 317.
pragmatical professor in the University of Bruges, in Flan- (•) 2 Saund. 195.
ders, who gave a universal challenge to dispute with any (»j F. N. B. 69.
person in any science; in omni scitnii, et de quolibet ente. (•) 2 Inst. 340.
Upon which Mr. More sent him this question,—" utrum (<) 1 Ventr. 64.
'Now, however, by stat. 9 & 10 Vict. c. 95, s. 119, all actions of replevin in cases of
distress for rent in arrear or damage-feasant shall be brought without writ in the New
County Court and (s. 120) in the court holden for the district wherein the distress wa»
taken. But (s. 121) in case either party declare to the court that the title to any heredi
tament or to any toll-market, fair, or franchise is in question, or that the rent or damage
in respf-ct of which the distress was taken exceeds 201., and becomes bound with two
sureties to prosecute the suit without delay and to prove that such title was in dispute,
or that there was ground for believing the rent or damage to exceed 20/.,—then the
action may be removed before any court competent to try the same, which is done not
by recordari, but by writ of certiorari, the new county courts being courts of record, which
the schi remotes were not -Stewart.
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^.r., demurrer, then, without any such suggestion, the dofendant may havo
J *a writ to inquire into the value of the distress by a jury, and shall
recover the amount of it in damages, if less than the arrear of rent; or,
if more, then so much as shall be equal to such arrear, with costs; or, if tho
nonsuit be after issue joined, or if a verdict be against the plaintiff, then tho
jury impanelled to try the cause shall assess such, arrears for the defendant :
and if (in any of these cases) the distress be insufficient to answer the arrears
distrained for, the defendant may take a further distress or distresses.(e) But
otherwise, if pending a replevin for a former distress, a man distrains again for
the same rent or service, then the party is not driven to his action of re
plevin, but shall have a writ of recaption,^/) and recover damages for th«
defendant the re-distrainor's contempt of the process of the law.
If. like manner, other remedies for other unlawful takings of a man's goods
consist only in recovering a satisfaction in damages. And if a man takes the
goods of another out of his actual or virtual possession, without having a law
ful title so to do, it is an injury, which though it doth not amount to felony
unless it be done animo furandi, is nevertheless a transgression for which an
action of trespass vi et armis will lie ; wherein the plaintiff shall not recover the
thing itself, but only damages for the loss of it.* Or, if committed without
force, the party may, at his choice, have anather remedy in damages by action
of trover and conversion, of which I shall presently say more.6
2. Deprivation of possession may also be an unjust detainer of another's goods,
though the original taking was lawful.* As if I distrain another's cattle damagefeasant, and before they are impounded he tenders me sufficient amends ; now,
though the original taking was lawful, my subsequent detainment of them after
tender of amends is wrongful, and he shall have an action of replevin against mo
to recover them :(g) in which he shall recover damages only for the detention and
*1 52 1 no* *^"or *^ie caPti°n> because the original taking was lawful. Or, if I lend
J a man a horse, and he afterwards refuses to restore it, this injury consists
in the detaining and not in the original taking, and the regular method for mo
to recover possession is by action of detinue.(h) In this action of detinue it in
necessary to ascertain the thing detained, in such manner as that it may be
specifically known and recovered. Therefore it cannot be brought for money,
corn, or the like, for that cannot be known from other money or corn, unless it
be in a bag or a sack, for then it may be distinguishably marked. In order
therefore to ground an action of detinue, which is only for the detaining, these
points are necessary
1. That the defendant came lawfully into possession
«f the goods as either by delivery to him, or finding them ; 2. That the plain(•) Stat. 17 Car. II. c. 7.
(») F. N. B. 138.
(/) F. N. B. 71.
(<) Co. Litt 286.
(«)F. N. B. 68. 3 Red. H7.
4 In order to sustain trespass for taking goods, the actual or constructive possession
must be vested in the plaintiff at the time the act complained of was done. For
instance, the lord before seizure may bring the action against a stranger who should
carry off an estray or wreck ; for the right of possession, and thence the constructive
possession, is in him. So the executor has the right immediately on the death of the
testator, and the right draws after it a constructive possession. 1 T. R. 480. 2 Saund.
47, in notes. See 1 Chitty on PI. 4th ed. 151 to 159.—Chitty.
6 The general owner of a chattel, who has leased it for a time certain, cannot maintain
trespass. He must sue in an action on the case for the injury to his reversionary interest.
Soper vs. Sumner, 5 Vermont, 274. Putnam vs. Wyley, 8 Johns. 432. Fitler vs. Shotwell,
7 Watts & Serg. 14. In the case of personal chattels, he who has the general property
need not prove possession in the first instance, because the law draws the possession to
the property ; but one who claims only a special property must prove that he had actua
poaseaaion, without which no special property is complete. Mather vs. Trinity Church,
3 Serg. & K. 512. —Sharswood.
• As to the action of detinue in general, see Com. Dig. Detinue. 1 Chitty on PI. 4th
ed. 110 to 114. It has been supposed that detinue is not sustainable where the goods
have been taken tortiously by the defendant ; but that doctrine is erroneous, and it is the
proper specific remedy for the recovery of the identical chattels personal, when they
have not been taken as a distress. See cases and observations, 1 Chitty on PI. 4th eJ
112, 113.^Chittt.
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tiff have a property; 3. That the goods themselves be of some value; and 4.
That they be ascertained in point of identity. Upon this the jury, if they find
for the plaintiff, assess the respective values of the several parcels detained, and
also damages for the detention. And the judgment is conditional; that the
plaintiff recover the said goods, or (if they cannot te had) their respective
values, and also the damages for detaining them.(/)T But there is one disad
vantage which attends this action, viz., that the defendant is herein permitted
to wage his law, that is, to exculpate himself by oath,(/r) and thereby defeat
the plaintiff of his remedy : which privilege is grounded on the confidence
originally reposed in the bailee by the bailor, in the borrower by the lender,
and the like ; from whence arose a strong presumptive evidence that in the
plaintiff's own opinion the defendant was worthy of credit. But, for this
reason, the action itself is of late much disused, and has given place to the
action of trover.'
This action of trover and conversion was in its original an action of trespass
other's
upon the
goods
case,and
forrefused
the recovery
to deliver
of damages
them on demand,
against such
but converted
person as
them
hadto
found
his own
an*use; from which finding and converting it is called an action of trover r*icq
and conversion. The freedom of this action from wager of law, and the *less degree of certainty requisite in describing the goods,(i) gave it so consider
able an advantage over the action of detinue, that by a fiction of law actions of
trover were at length permitted to be brought against any man who had in his
possession by any means whatsoever the personal goods of another, and sold
them or used them without the consent of the owner, or refused to deliver them
when demanded. The injury lies in the conversion ; for any man may take
the goods of another into possession, if he finds them ; but no finder is allowed
to acquire a property therein, unless the owner be forever unknown :(m) and
therefore he must not convert them to his own use, which the law presumes
him to do if he refuses them to the owner : for which reason such refusal also
is, prima facie, sufficient evidence of a conversion.(n) The fact of the finding or
trover is therefore now totally immaterial; for the plaintiff needs only to
suggest (as words of form) that he lost such goods, and that the defendant
found them ; and if he proves that the goods are his property and that the
defendant had them in his possession, it is sufficient. But a conveision must be
fully proved ; and then in this action the plaintiff shall recover damages, equal
to the value of the thing converted, but not the thing itself; which nothing
will recover but an action of detinue or replevin.
As to the damage that may be offered to things personal while in the posses
sion of the owner, as hunting a man's deer, shooting his dogs, poisoning his
cattle, or in any wise taking from the value of any of his chattels or making
them in a worse condition than before, these are injuries too obvious to need expli
cation. I have only therefore to mention the remedies given by the law to redress
(/) Co. Entr. 17u. Cro. Jac. 681.
{-) See book 1. ch. 8 ; book 1L ch. 1 and 26.
(*>
Litt. 285.
(») 10 Sep. 66.
(i) Co.
Salk.654.
1 Formerly the defendant in an action of detinue always had it in his power to retain
the chattels upon payment of the value as assessed by the jury. The remedy at law was
in this respect incomplete, and it became usual to apply to the court of chancery, which
from a very early period interfered to compel the return of the chattels themselves.
This jurisdiction seems originally to hare been confined in its exercise to cases where
the chattels were of peculiar value to the owner, as, for instance, heirlooms, jewelry,
articles of curiosity or antiquity, family pictures, <fcc. But latterly it has been decided
that the right to be protected in the use or beneficial enjoyment of property in specie is
not confined to articles possessing any peculiar or intrinsic value. The damages re
covered in an action, although equal to the intrinsic value of the article detained, may
be infinitely less than that at which it is estimated by the owner, so that damages may
not be any thing like adequate compensation to him for the loss. And accordingly the
courts of common law have now (by a peculiar process of execution) the same powers as
the court of chancery to compel the return of the chattel itself. Com. Law Proc. A at.
1854, s. 79. Regula Generates, Michaelmas Vacation, 1854. —Kerr.
"Wager of law was abolished by stat. 3 & 4 W. IV. c. 42. s. 13.—Stewart.
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cbem, •which are in two shapes; by action of trespass vi et artnis, where the act
*1 1 *8 *n ^se^ immediately *injurious to another's property, and therefore neJ cessarily accompanied with some degree of force ; and by special action
on the case, where the act is in itself indifferent, and the injury only consequential,
and therefore arising without any breach of the peace. In both of which suits
the plaintiff shall recover damages, in proportion to the injury which he proves
that his property has sustained. And it is not material whether the damage be
done by the defendant himself, or his servants by his direction ; for the action
will lie against the master as well as the servant.(o) And, if a man keeps a dog
or other brute animal, used to do mischief, as by worrying sheep, or the like, the
owner must answer for the consequences, if he knows of such evil habit."
II. Hitherto of injuries affecting the right of things personal in possession.
We are next to consider those which regard things in action only : or such rights
as are founded on, and arise from, contracts; the nature and several divisions of
which were explained in the preceding volume.(g') The violation, or non-per
formance, of these contracts might be extended into as great a variety of wrongs,
as the rights which we then considered : but I shall now consider them in a more
comprehensive view, by her , making only a twofold division of contracts ; viz.,
contracts express, and contracts implied; and pointing out the injuries that arise
from the violation of each, with their respective remedies.
Express contracts include three distinct species ; debts, covenants, and pro
mises.
1. The legal acceptation of debt is, a sum of money due by certain and express
agreement : as, by a bond for a determinate sum ; a bill or note ; a special bar
gain ; or a rent reserved on a lease ; where the quantity is fixed and specific,
and does not depend upon any subsequent valuation to settle it. The non-pay
•155] ment of these is an injury, for which the proper remedy *is by action
specificalof sum
debt,(f)
due.(s)
to compel
This the
is the
performance
shortest and
of the
surest
contract
remedy;
and particularly
recover the
where the debt arises upon a specialty, that is, upon a deed or instrument under
Beal. So also, if I verbally agree to pay a man a certain price for a certain parcel
of goods, and fail in the performance, an action of debt lies against me; for this
is also a determinate contract : but if I agree for no settled price, I am not liable
to an action of debt, but a special action on the case, according to the nature ol
my contract. And indeed actions of debt are now seldom brought but upon
special contracts under seal ; wherein the sum due is clearly and precisely ex
pressed : for, in case of such an action upon a simple contract, the plaintiff
labours under two difficulties. First, the defendant has here the same advantage
as in an action of detinue, that of waging his law, or purging himself of the debt
by oath, if he thinks proper.(t) Secondly, in an action of debt the plaintiff
must provo the whole debt he claims, or recover nothing at all. For the debt is
one single cause of action, fixed and determined; and which therefore, if the
proof varies from the claim, cannot be looked upon as the same contract whereof
the performance is sued for. If therefore I bring an action of debt for 30J., I
(•) Noy'i Max. c. 44.
(') F. N. B. 119.
(J>) Cro. Car. 254, 487.
(•) See Appendix, No. HI. 1 1.
(•) See book ii. ch. 30.
(<) 4 Kep. 84.
•As to wh»t is evidence of knowledge, see 4 Camp. 198. 2 Stra. 1264. 2 Esp. 482.
But the owner is not answerable for the first mischief done by a dog, a bull, or other
tame animal. Bull. N. P. 77. 12 Mod. 333. Ld. Raym. 608. Yet if he should carry his
dog into a field where he himself is a trespasser, and the dog should kill sheep, this,
though the first offence, might be stated and proved as an aggravation of the trespass.
Burr. 2092. 2 Lev. 172. But where a fierce and vicious dog is kept chained for the
defence of the premises, and any one incautiously, or not knowing of it, should go so
near as to be injured by it, no action can be maintained by the person injured, though
he was seeking the owner, with whom he had business. Bates vs. Crosbie, M. T. 1798, in
the King's Bench. If a man sets traps in his own grounds, but baited with such strongscented articles as allure the neighbouring dogs from the premises of the owners or
from the highways, the owner of a dog injured may maintain an action upon the ■
6 East, 227; but see Hot vs. Wilkes, 3 Bir. 4 Aid. 304.—Chitty.
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am not at liberty co prove a debt of 207. and recover a verdict thereon :(u) any
more than if I bring an action of detinue for a horse I can thereby recover an
ox. For I fail in the proof of that contract, which my action or complaint haa
alleged to be specific, express, and determinate.10 But in an action on the case,
on what is called an indebitatus assumpsit, which is not brought to compel a spe
cific performance of the contract, but to recover damages for its non-perform
ance, the implied assumpsit, and consequently the damages for the breach of it,
are in their nature indeterminate ; and will therefore adapt and proportion them
selves to the truth of the case which shall be proved, without being confined to
the precise demand stated in the declaration. *For if any debt be proved, r *i
however less than the sum demanded, the law will raise a promise L
pro tanto, and the damages will of course be proportioned to the actual debt.
So that I may declare that the defendant, being indebted to me in 301., undertook
or promised to pay it, but failed; and lay my damages arising from such failure
at what sum I please : and the jury will, according to the nature of my proof,
allow me either the whole in damages, or any inferior sum. And, even in actions
of debt, where the contract is proved or admitted, if the defendant can show that
he has discharged any part of it, the plaintiff shall recover the residue.(u)
The form of the writ of debt is sometimes in the debet and detinet, and some
times in the detinet only : that is, the writ states, either that the defendant owes
and unjustly detains the debt or thing in question, or only that he unjustly detains
it. It is brought in the debet as well as detinet, when sued by one of the original
contracting
sonally incurred
parties
the who
debt, personally
or against gave
his heirs,
the if
credit,
they are
against
bound
thetoother
the payment
who per.;
as by the obligee against the obligor, the landlord against the tenant, &c. But,
if it be brought by or against an executor for a debt due to or from the testator,
'his, not being his own debt, shall be sued for in the detinet only.(w) So also if
the action be for goods, or corn, or a horse, the writ shall be in the detinet only;
for nothing but a Bum of money, for which I (or my ancestors in my name) have
personally contracted, is properly considered as my debt. And indeed a writ of
debt in the detinet only, for goods and chattels, is neither more nor less than a
mere writ of detinue ; and is followed by the very same judgment.(x)
2. A covenant also, contained in a deed, to do a direct act or to omit one, is
another species of express contract, the violation or breach of which is a civil
injury. As if a man covenants to be at York by such a day, 01 not to exercise
a trade in a particular place, and is not at York at the time appointed, r +1 ,._
or *carries on his trade in the place forbidden, these are direct breaches
of his covenant ; and may be perhaps greatly to the disadvantage and loss of
the covenantee." The remedy for this is by a writ of covenant :(y) which directs
(•) Bro. Uy yager, 93. Dyer, 219. 2 Roll. Abr. 706. 1 (-)F. N. B. 119.
Show. 215.
(•) Rust Entr. 171.
{•) 1 Koll. Rep. 257. Salk. 661.
if) M. N. B. lib.
w This is no longer the case ; for it is now completely settled that the plaintiff in an
action of debt mav prove and recover less than the sum demanded in the writ. See Bla.
R. 1221. 1 Hen. Bla. 249. 11 East, 62.—Archbold.
The judgment being final in the first instance (suing a writ of injury and wager of
law having become almost obsolete) renders debt on simple contract, as well as specialty,
a favourite form of action, and it is of daily occurrence.—Chittt.
" By an express covenant a man is bound to perform what he covenants at all events.
Thus, where in a lease there is an express unqualified covenant on the part of the tenant
to pay rent, he is obliged to pay it during the term, although the house be burned down
an.l he do not enjoy the use of it. Shuibrick vs. Salmond, 3 Burr. 1637. Belfour vs.
Wsston, 1 T. R. 310. This is certainly a great hardship to lessees where they are not by
the provisions of their lease obliged to rebuild ; and in such cases we accordingly find
that recourse has been had to a court of equity to obtain an injunction against the lessor
proceeding at law for the recovery of the rent,—which has generally been granted, on
condition of the lessee's surrendering the lease. Cambden v*. Morton, in Cane. E. 4 Geo.
III. MS. Selw. N. P. 472. Brown vs. Quilter, Ambl. 619.
The covenantor is also answerable for even the act of God, as damage by lightning,
4c, if he have not excepted it in his covenant. Brecknock and Abergavenny Canal
Navigation
It may not
vs. be
Pritchard,
unnecessary
6 T. to
R. 750.
point out a distinction between covenants in general
108

157

PEIVATE WRONGS

IBook Ul

the sheriff to command the defendant generally to keep his covenant with the
plaintiff, (without specifying the nature of the covenant,) or show good cause
to the contrary: and if he continues refractory, or the covenant is already so
broken that it cannot now be specifically performed, then the subsequent pro
ceedings set forth with precision the covenant, the breach, and the loss which
has happened thereby ; whereupon the jury will give damages in proportion to
the injury sustained by the plaintiff, and occasioned by such breach of the de
fendant's contract.
There is one species of covenant of a different nature from the rest; and that
s a covenant real, to convey or dispose of lands, which seems to be partly of a
personal and partly of a real nature.(z) For this the remedy is by a special
writ of covenant, for a specific performance of the contract concerning certain
mand
lands particularly
the defendant,
described
here called
in the writ.
the deforciant,
It therefore
to directs
keep the
the covenant
sheriff to made
com
between the plaintiff and him concerning the identical lands in question : and
upon this process it is that fines of land are usually levied at common law,(«)
the plaintiff, or person to whom the fine is levied, bringing a writ of covenant,
in which he suggests some agreement to have been made between him and the
deforciant, touching those particular lands, for the completion of which he
brings this action. And, for the end of this supposed difference, the fine or
finalis concordia is made, whereby the deforciant (now called the cognizor) ac
knowledges the tenements to be the right of the plaintiff, now called the cognizee. And moreover, as leases for years were formerly considered only as con
tracts^) or covenants for the enjoyment of the rents and profits, and not as the
*1 ^81 c°nveyance of any real interest in the land, *the antient remedy for the
-* lessee, if ejected, was by a writ of covenant against the lessor, to recover
the term (if in being) and damages, in case the ouster was committed by the
lessor himself: or if the term was expired, or the ouster was committed by a
stranger claiming by an elder title, then to recover damages only.(c)12
No person could at common law take advantage of any covenant or condi
tion, except such as were parties or privies thereto ; and, of course, no grantee
or assignee of any reversion or rent. To remedy which, and more effectually
to secure to the king's grantees the spoils of the monasteries then newly dis
solved, the statute 32 Hen. VIII. c. 34 gives the assignee of a reversion (aftei
notice of such assignment)(<i) the same remedies against the particular tenant,
by entry or action, for waste or other forfeitures, non-payment of rent, and
non-performance of conditions, covenants, and agreements, as the assignor him
self might have had; and makes him equally liable, on the other hand, for acta
agreed to be performed by the assignor, except in the case of warranty.
3. A promise is in the nature of a verbal covenant, and wants nothing but
the solemnity of writing and sealing to make it absolutely the same. If there
fore it be to do any explicit act, it is an express contract, as much as any
covenant ; and the breach of it is an equal injury. The remedy indeed is not
exactly the same : since, instead of an action of covenant, there only lies an
action upon the case for what is called the assumpsit or undertaking of the
defendant ; the failure of performing which is the wrong or injury done to tho
plaintiff, the damages whereof a jury are to estimate and settle. As if a
builder promises, undertakes, or assumes to Caius that he will build and cover
his house within a time limited, and fails to do it ; Caius has an action on the
case against the builder, for this breach of his express promise, undertaking, or
(•) Hob. on F. N. B. 140.
(•) Bro. Abr. tit. covenant, 33. F. N. B. 476.
(•) See book ii. ch. 21.
(•) Co. Litt. 216. Moor. 876. Cro. Jic H5.
(») See book U. cb. 9.
and those secured by a penalty or forfeiture. In the latter case the obligee has his
election either to bring an action of debt for the penalty, or to proceed upon the covenant
and recover in damages more or less than the penalty toties quoties ; but he cannot have
recourse to both. Lowe vs. Peers, 4 Burr. 2228. See, further, on covenants, in Harg. &
Butler's Notes on Co. Litt.—Archbold.
"The writ of covenant real (together with almost all other real actions) is now
abolished by the stat. 3 & 4 W. IV. c. 27, s. 30.—Stew a*t.
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assumpsit; and shall recover a pecuniary satisfaction for the injury sustained by
such delay u So also in the case before mentioned, of *a debt by simple r*i59
contract, if the debtor promises to pay it and does not, this breach of
promise entitles the creditor to his action on the case, instead of being driven
to an action of debt, (e) Thus, likewise, a promissory note, or note of hand
not under seal, to pay money at a day certain, is an express assumpsit; and
the payee at common law, or by custom and act of parliament the endoreee,(/)
may recover the value of the note in damages, if it remains unpaid. Som«
agreements indeed, though never so expressly made, are deemed of so im
portant a nature that they ought not to rest in verbal promise only, which can
not be proved bnt by the memory (which sometimes will induce the perjury)
of witnesses. To prevent which, the statute of frauds and perjuries, 29 Car.
II. c. 3, enacts, that in the five following cases no verbal promise shall be suf
ficient, to ground an action upon, but at the least some note or memorandum of it
shall be made in writing, and signed by the party to be charged therewith :
1. "Where an executor or administrator promises to answer damages out of his
own estate. 2. Where a man undertakes to answer for the debt, default, or
miscarriage of another. 3. "Where any agreement is made upon consideration
of marriage. 4. Where any contract or sale is made of lands, tenements, or
hereditaments, or any interest therein. 5. And lastly, where there is any
agreement that is not to be performed within a year from the making thereof.
In all these cases a mere verbal assumpsit is void."
(•) 1 Rep. 99.
(/) See book U. cb. 30.
u It is worthy of remark that the learned commentator has not either named, de
scribed, or even alluded to the consideration requisite to support an assumpsit ; and,
what is more remarkable, the example put by him in the text in order to illustrate the
nature of the action is, in the terms in which it is there stated, a case of nudum pactum.
(See 1 Roll. Abr. 9, 1, 41. Doct. & Stud. ii. ch. 24, and 5 T. R. 143 that the action
will not lie for a mere non-feasance unless the promise is founded on a consideration.)
This remark ought not—neither was it intended—to derogate from the merit of a justlycelebrated writer, who for comprehensive design, luminous arrangement, and elegance
of diction is unrivalled. Selw. N. P. 45.—Chitty.
M These provisions in the statute have produced many decisions, both in the courts of
law and equity. See 3 Chitty's Com. L. per tot. It is now settled that if two persons go
to a shop, and one order goods, and the other say, " If he does not pay, I will," or, " I
will see you paid," he is not bound unless his engagement is reduced into writing. In
all such cases the question is who is the buyer, or to whom the credit is given, and who
is the surety ; and that question, from all the circumstances, must be ascertained by the
iury ; for if the person for whose use the goods are furnished be liable at all, any promise
by a third person to discharge the debt must be in writing, otherwise it is void. 2 T. K.
80. 1 H. Bl. Rep. 120. 1 Bos. <fc Pul. 158. Mutual promises to marry need not be in
writing : the statute relates only to agreements made in consideration of the marriage.
A lease not exceeding three years from the making thereof, and in which the rent
resei ved amounts to two-thirds of the improved value, is good without writing ; but all
other parol leases or agreements for any interest in lands have the effect of estates at
will only. Bull. N. P. 279. All declarations of trusts, except such as result by impli
cation of law, must be made in writing. 29 Car. II. c. 3, ss. 7. 8. If a promise depends
upon a contingency which may or may not fall within a year, it is not within the statute,
as a promise to pay a sum of money upon a death or marriage, or upon the return of a
ship, or to leave a legacy by will, is good by parol ; for such a promise may by possibility
be performed within the year. 3 Burr. 1278. 1 Salk. 280. 3 Salk. 9, &c. Partial per
formance within the year, where the original understanding is that the whole is to
extend to a longer period, does not take the case out of the statute. 11 East, 142. But
even a written undertaking to pay the debt of another is void, unless a good considera
tion appears in the writing ; and the consideration, if any, cannot be proved by parol
evidence. 5 East, 10. If a growing crop is purchased without writing, the agreement,
before part execution, may be put an end to by parol notice. 6 East, 602. But a court
of equity will decree a specific performance of a verbal contract when it is confessed by
a defendant in his answer, or when there has been a part performance of it, as by pay
ment of part of the consideration-money, or by entering and expending money upon the
estate; for such acts preclude the party from denying the existence of the contract, and
prove that there can be no fraud or perjury in obtaining the execution of it. 3 Ves. Jr.
•9, 378, 712. But lord Eljion seems to think that a specific performance cannot be
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From these express contracts the transition is easy to those that are only
implied by law; which are such as reason and justice dictate, and whicn tnerefore the law presumes that every man has contracted to perform, and upon this
presumption makes him answerable to such persons as suffer by his non-per
formance.
Of this nature are, first, such as are necessarily implied by the fundamental
constitution of government, to which every man is a contracting party. And
*1601 l^u8 's
evei7 Pers°n *ig bound and hath virtually agreed to pay
J such particular sums of money as are charged on him by the sentence,
or assessed by the interpretation, of the law. For it is a part of the original
contract, entered into by all mankind who partake the benefits of society, to
submit in all points to the municipal constitutions and local ordinances of that
state of which each individual is a member. Whatever therefore the laws order
any one to pay, that becomes instantly a debt, which he hath beforehand con
tracted to discharge. And this implied agreement it is that gives the plain
tiff a right to institute a second action, founded merely on the general con
tract, in order to recover such damages, or sum of money, as are assessed by
the jury and adjudged by the court to be due from the defendant to the plain
tiff in any former action. So that if he hath once obtained a judgment against
another for a certain sum, and neglects to take out execution thereupon, he may
afterwards bring an action of debt upon this judgment,($r) and shall not be
put upon the proof of the original cause of action; but upon showing the judg
ment once obtained still in full force and yet unsatisfied, the law immediately
implies, that by the original contract of society the defendant hath contracted
a debt, and is bound to pay it. This method seems to have been invented when
real actions were more in use than at present, and damages were permitted to
bo recovered thereon ; in order to have the benefit of a writ of capias to take
the defendant's body in execution for those damages, which process was allow
able in an action of debt, (in consequence of the statute 25 Edw. III. c. 17,) but
not in an action real. Wherefore, since the disuse of those real actions, actions
of debt upon judgment in personal suits have been pretty much discounte
nanced by the courts, as being generally vexatious and oppressive, by harass
ing the defendant with the costs of two actions instead of one.
On the same principle it is (of an implied original contract to submit to the
*1611 ru'es °f the community whereof we are members) *that a forfeiture imJ posed by the by-laws and private ordinances of a corporation upon any
that belong to the body, or an amercement set in a court-leet or court-baron
upon any of the suitors to the court, (for otherwise it will not be binding,)(A)
immediately creates a debt in the eye of the law ; and such forfeiture or amerce
ment, if unpaid, works an injury to the party or parties entitled to receive it :
for which the remedy is by action of debt.(i)
The same reason may with equal justice be applied to all penal statutes, that
is, such acts of parliament whereby a forfeiture is inflicted for transgressing the
provisions therein enacted. The party offending is here bound by the funda
mental contract of society to obey the directions of the legislature, and pay the
forfeiture incurred to such persons as the law requires. The usual application
of this forfeiture is either to the party aggrieved, or else to any of the king's
subjects in general. Of the former sort is the forfeiture inflicted by the
statute of Winchester(A') (explained and enforced by several subsequent sta
tutes )(f) upon the hundred wherein a man is robbed, which is meant to oblige
the hundredors to make hue and cry after the felon; for if they take him
(#) Roll. Abr. 600, 601.
(») 13 Edw. I. c. 1.
(») Law of Niel Prim, 155.
(') 27 Eliz. c. 13. 29 Car. II. c. 7. 8 Geo. II. c. 16. 2S
(«) 5 Rep. 54. Hob. 279.
Geo. II. c. 24.
decreed if the defendant in his answer admits a parol agreement, and at the same time
insists upon the benefit of the statute. 6 Ves. Jr. 37. If one party only signs an agree
ment, he is bound by it ; and if an agreement is by parol, but it is agreed it shall be
reduced into writing, and this is prevented by the fraud of one of the parties, perform
ance of it will be decreed. 2 Bro. 564, 565, 566. See 3 Woodd. Lect. lvii. and Fonblauque
Tr. of. Eq. b. i. c. 3, ss. 8, 9, where this subject is fully and learnedly discussed.—Chittt.
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they stand excused. But otherwise the party robbed is entitled to prosecute
them by a special action on the case, for damages equivalent to his loss. And
of the same nature is the action given by statute 9 Geo. I. c. 22, commonly called
the black act, against the inhabitants of any hundred, in order to make satis
faction in damages to all persons who have suffered by the offences enumerated
and made felony by that act. But more usually these forfeitures created by
statute are given at large to any common informer; or, in other words, to any
such person or persons as will sue for the same : and hence such actions are
called popular actions, because they are given to the people in general.(m) Some
times one part is given to the king, to the poor, or to some public use, and the
other part to the *informer or prosecutor: and then the suit is called r*jg^
a qui tarn action, because it is brought by a person "qui tarn pro domino
rege, &c, quam pro se ipso in hac parte sequitur." If the king therefore himself
commences this suit, he shall have the whole forfeiture. (n) But if any one
hath begun a qui tarn, or popular action, no other person can pursue it : and
the verdict passed upon the defendant in the first suit is a bar to all others,
and conclusive even to the king himself. This has frequently occasioned
offenders to procure their own friends to begin a suit, in order to forestall and
prevent other actions : which practice is in some measure prevented by a statute
made in the reign of a very sharp-sighted prince in penal laws, 4 Hen. VII. c.
20, whicn enacts that no recovery, otherwise than by verdict, obtained by
collusion in an action popular, shall be a bar to any other action prosecuted
bona fide. A provision that seems borrowed from the rule of the Roman law,
that if a person was acquitted of any accusation merely by the prevarication
of the accuser, a new prosecution might be commenced against him.(o)
A second class of implied contracts are such as do not arise from the expres*
determination of any court, or the positive direction of any statute ; but from
natural reason, and the just construction of law. "Which class extends to all
presumptive undertakings or assumpsits; which though never perhaps actually
made, yet constantly arise from the general implication and intendment of the
courts of judicature, that every man hath engaged to perform what his duty or
justice requires. Thus,
1. If I employ a person to transact any business for me, or perform any work,
the law implies that I undertook or assumed to pay him so much as bis labour
deserved. And if I neglect to make him amends, he has a remedy for this in
jury by bringing his action on the case upon this implied assumpsit; wherein he
is at liberty to suggest that I promised to pay him as *much as he r*j(53
reasonably
such a particular
deserved,
sum,and
which
thenthe
to defendant
aver that his
has trouble
omittedwas
to pay.
reallyBut
worth
this valua
tion of his trouble is submitted to the determination of a jury; who will assess
such a sum in damages as they think he really merited. This is called an
aaumpsit on a quantum meruit.
2. There is also an implied assumpsit on a quantum valebat, which is very simi
lar to the former, being only where one takes up goods or wares of a trades
man, without expressly agreeing for the price. There the law concludes, that
both parties did intentionally agree that the real value of the goods should be
paid; and an action on the case may be brought accordingly, if the vendee re
fuses to pay that value.
3. A third species of implied assumpsits is when one has had and received
money belonging to another, without any valuable consideration given on
the receiver's part; for the law construes this to be money had and received
for the use of the owner only; and implies that the person so receiving pro
mised, and urdertook, to account for it to the true proprietor. And, if he un
justly detains it, an action on the case lies against him for the breach of such
implied promise and undertaking; and he will be made to repay the owner in
damages, equivalent to what he has detained in violation of such his promise.
This is a very extensive and beneficial remedy, applicable to almost every case
(•) J/.47, IS, 8.
(«) See book PII. ch.
29.
(•)2Hawk.
T.268.
u»
Vol. It—8
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where the defendant has received money which ex aequo et bono he ought to re
fund. It lies for money paid by mistake, or on a consideration which happen?
to fail, or through imposition, extortion, or oppression, or where any undue
advantage
4. Whereisa taken
personofhas
thelaid
plaintiff's
out andsituation.
expended
(p)his own money for the- use of
another, at his request, the law implies a promise of repayment, and an action
will lie on this assumpsit, (q)'-*
*1(vllJ or other
likewise,
persons,fifthly,
the law
uponimplies
a stated
that
account
he, against
between
whom
two the
merchants,
balance
appears, has engaged to pay it to the other; though there be not any actual
promise. And from this implication it is frequent for actions on the case to be
Drought, declaring that the plaintiff and defendant had settled their accounts
together, insimul computassent, (which gives name to this species of assumjisit,)
and that the defendant engaged to pay the plaintiff the balance, but has since
neglected to do it. But if no account has been made up, then the legal remedy
is by bringing a writ of account de computo ;{r) commanding the defendant to ren
der a just account to the plaintiff, or show the court good cause to the contrary.
In this action, if the plaintiff succeeds, there are two judgments : the first is,
that the defendant do account (quod computet) before auditors appointed by the
court; and, when such account is finished, then the second judgment is, that he
do pay the plaintiff so much as he is found in arrear. This action, by the old
common law,(s) lay only against the parties themselves, and not their executors;
because matters of account rested solely on their own knowledge. But thin
defect, after many fruitless attempts in parliament, was at last remedied by
statute 4 Anne, c. 16, which gives an action of account against the executors and
administrators. But, however, it is found by experience, that the most ready
and effectual way to settle these matters of account is by bill in a court of
equity, where a discovery may be had on the defendant's oath, without relying
merely on the evidence which the plaintiff may be able to produce. "Wherefore
actions of account, to compel a man to bring in and settle his accounts, are now
very seldom used ; though, when an account is once stated, nothing is more
common than an action upon the implied assumpsit to pay the balance.
•Ifiol
®" *1"ne las* cl888 of contracts, implied by reason and construction of
* law, arises upon this supposition, that every one who undertakes any
office, employment, trust, or duty, contracts with those who employ or intrust
him, to perform it with integrity, diligence, and skill. And, if by his want
of either of those qualities any injury accrues to individuals, they have therefore
their remedy in damages by a special action on the case. A few instances will
fully illustrate this matter. If an officer of the public is guilty of neglect of
duty, or a palpable breach of it, of non-feasance or of mis-feasance; as, if the
sheriff does not execute a writ sent to him, or if he wilfully makes a false
return thereof; in both these cases the party aggrieved shall have an action
on the case for damages to be assessed by a jury.(<) If a sheriff or gaoler suffers
a prisoner, who is taken upon mesne process, (that is, during the pendency of a
suit,) to escape, he is liable to an action on the case.(u) But if, after judgment, a
gaoler or a sheriff permits a debtor to escape, who is charged in execution for
a certain sum, the debt immediately becomes his own, and ne is compellable by
Action of debt, being for a sum liquidated and ascertained, to satisfy the creditor
his whole demand ; which doctrine is grounded(«?) on the equity of tho statute
of "Westm. 2, 13 Edw. I. c. 11, and 1 Ric. II. c. 12. An advocate or attorney
(») 4 But. 1012.
(i) Moor. 431. 11 Hep. 99.
(t) Carth. 44«. 2 Keb. 99.
(») Cro. Eliz. 626. Comb. 69.
(')
P.
N.
B.
116.
(") Bro. Abr. tit. rurliamrnt, 19. 2 Init. 382.
(•) Co. Litt. 90.
11 If a surety in a bond pays the debt of the principal, he may recover it back from the
principal in an action of assumpsit for so much money paid and advanced to his use. Yet
in ancient times thiB action could not be maintained : and it is said that the first case of
the kind in which the plaintiff succeeded was tried before the late Mr. J. Gould, at
Dorchester. But this is ppifectly consistent with the equitable principles of an assurrpsiL
« T. R. 105.—Chittt.
11*
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that betray the cause of their client, or, being retained, neglect vo appoar at
the trial, by which the cause miscarries, are liable to an action on the wise for
a reparation to their injured client.(x)" There is also in law always an implied
contract with a common inn-keeper to secure his guest's goods in his inn ; with
a common carrier, or bargemaster, to be answerable for *he goods he carries ;
with a common farrier, that he shoes a horse well, without laming him; with a
common tailor, or other workman, that he performs his business in a workman
like manner; in which, if they fail, an action on the case lies to recover damages
for *such breach of their general undertaking.(y) But if I employ a r*lfiR
person to transact any of these concerns, whose common profession and *business it is not, the law implies no such general undertaking ; but, in order to
charge him with damages, a special agreement is required. Also, if an inn-keepei,
or other victualler, hangs out a sign and opens his house for travellers, it is an
implied engagement to entertain all persons who travel that way; and upon
this universal assumpsit an action on the case will lie against him for damages
if he, without good reason, refuses to admit a traveller.^) If any one cheats
me with false cards or dice, or by false weights and measures, or hy selling me
one commodity for another, an action on the case also lies against him for
damages, upon the contract which the law always implies, that every transac
tion is fair and honest.(a)
In contracts, likewise, for sales, it is constantly understood that the seller
undertakes that the commodity he sells is his own;" and if it proves otherwise,
an action on the case lies against him, to exact damages for this deceit. In
(«) Finch, L. 183.
(•) 1 Ventr. 333.
(») 11 Rep. 54. 1 Saund. 324.
(•) 10 Rep. 66.
"The authority cited for this position falls short of maintaining it to its full extent.
Finch merely lays down the law in the case of an attorney for the tenant in a real action
making default ; and F. N. B. 96, which is his authority, goes no further. As the advo
cate can maintain no action for his fees, (see ante, p. 28,) there would be some hardship
in exposing him to an action for what his client might consider want of proper zeal,
industry, or knowledge in the conduct of his cause. In two cases (Fell us. Brown and
Turner vs. Phillips, Peake's N. P. C. 131, 166) lord Kenyon, at Nisi Prius, held such
actions not to be maintainable.—Coleridge.
In the United States there is no distinction between attorneys and advocates. The same
persons fulfil the duties of both. Hence no difference is made between their right to
recover compensation for services in the one capacity or the other. The attorney is liable
for want of ordinary care and skill. When he disobeys the lawful instructions of his
client, and a loss ensues, for that loss he is responsible. But a client has no right to
control his attorney in the due and orderly conduct of a suit; and it is his duty to do
what the court would order to be done, though his client instruct him otherwise. Gilbert
w. Williams, 8 Mass. 57. Holmes vs. Peck, 1 Rhode Island, 245. Cox vs. Sullivan, 7
Georgia, 144. Cox vs. Livingston, 2 W. & S. 103. Wilcox vs. Plummer, 4 Peters, 172.
Anon., 1 Wendell, 108.—Sbarswood.
" As to warranties in general, see Bac. Abr. Actions on the Case, E. A warranty on the
nale of a personal chattel, as to the right thereto, is generally implied, (ante, 2 book, 451.
3 id. 166. 3 T. R. 57. Peake C. N. P. 94. Cro. Jac. 474. 1 Roll. Abr. 90. 1 Salk. 210.
Doug. 18 ;) but not as to the right of real property, (Doug. 654. 2 B. & P. 13. 3 B. <fc
P. 166,) if a regular conveyance has been executed. 6 T. R. 606. Nor is a warranty of
soundness, goodness, or value of a horse, or other personalty, implied, (3 Camp. 351. 2
East, 314, 448. Ante, 2 book, 451 ; and see further, 2 Roll. Rep. 5. F. N. B. 94, acc. Wooddee. 415. 3 Id. 199, cont.;) and if a ship be sold with all faults, the vendor will not be
liable to an action in respect to latent defects which he knows of, unless he used
come artifice to conceal them from the purchasor. 3 Camp. 154, 506. But if it ia
the usage of the trade to specify defects, (as in case of sales of drugs if they are
^ea-damaged,) and none are specified, an implied warranty arises, (4 Taunt. 847;)
*nd a warranty may be implied from the production of a sample, in a parol sale
ny sample, (4 Camp. 22, 144, 169. 4 B. & A. 387. 3 Stark. 32; and see notes;) and
if the bulk of the goods do not correspond with the sample, it would be a breach of
the warranty. If the contract describe the <xo< ds as of a particular denomination, there
is an implied warranty that they shall be of a merchantable quality of the denomination
mentioned in the contract. 4 Camp. 144. 3 Chit. Com. Law, 303. 1 Stark. 504. 4
Taunt. 853. 5 B. & A. 240. In all contracts for the sale of provisions there is an im
plied contract that they shall bo wholesome. 1 Stark. 384. 2 Camp. 391. 3 Camp. 286
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o ontracts for provisions, it is always implied that they are wholesome; and
if they be not, the same remedy may be had. Also if he, that selleth any thing,
doth upon the sale warrant it 'o be good, the law annexes a tacit contract to
his warranty, that if it be not so, he snail make compensation to the buyer ;
else it is an injury to good faith, for which an action on the case will lie to
recover damages/6) The warranty must be upon the sale ; for if it be made
after, and not at, tne time of the sale, it is a void warranty :(c) for it is then made
without any consideration ; neither does the buyer then take the goods upon the
credit of the vendor. Also, the warranty can only reach to things in being at
the time of the warranty made, and not to things in futuro ; as, that a horse is
sound at the buying of him, not that he will be sound two years hence." But
if the vendor knew the goods **to be unsound, and hath used any art r**jg5
to disguise them,(<2) or if they are in any shape different from what he
represents them to be to the buyer, this artifice shall be equivalent to an express
warranty, and the vendor is answerable for their goodness. A general warranty
will not extend to guard against defects that are plainly and obviously the
object of one's senses, as if a horse be warranted perfect, and wants either a tail
or an ear, unless the buyer in this case be blind. But if cloth is warranted to
be of such a length, when it is not, there an action on the case lies for damages;
for that cannot be discerned by sight, but only by a collateral proof, the mea
suring it.(e) Also, if a horse is warranted sound, and he wants the sight of an
eye, though this seems to be the object of one's senses, yet, as the discernment
of such defects is frequently matter of skill, it hath been held that an action on
the case lioth to recover damages for this imposition. (/)
Besides the special action on the case, there is also a peculiar remedy, entitled
an action of deceit ;(g) to give damages in some particular cases of fraud;
and principally where one man does any thing in the name of another, by
which he is deceived or injured ;(A) as if one brings an action in another's
(/)Salk. 611.
(»)
P. H. B.L.94.189.
(•) Finch,
(») F. N. B. 98.
(») Law of KM Prim, 30.
(')
2
KoU.
Rep.
5.
(•) Finch, L. 189.
An implied warranty arises in the sale of goods where no opportunity of an inspection
is given, (4 Camp. 144, 169. 6 Taunt. 108;) and if goods are ordered to be manufac
tured, a stipulation that they shall be proper is implied, (4 Camp. 144. 6 Taunt. 108,)
especially if for a foreign market. 4 Camp. 169. 5 Taunt. 108. As to what is an ex
press warranty, see 3 Chit. Com. Law, 305. Where a horse has been warranted sound,
any infirmity rendering it unfit for immediate use is an unsoundness. 1 Stark. 127.
The question of unsoundness is for the opinion of a jury. 7 Taunt. 153. It is not
necessary for the purchasor to return the horse, unless it be expressly stipulated that he
should do so. 2 Hen. Bla. 573. 2 T. R. 745. If not so stipulated, an action for the
breach of warranty may be supported without returning the horse, or even giving notice
of the unsoundness, and although the purchasor have re-sold the horse. 1 Hen. Bla. 17.
1 T. R. 136. 2 T. R. 745. But unless the horse be returned as soon as the defect is dis
covered, or if the horse has been long worked, the purchasor cannot recover back the
purchase-money on the count for money had and received, (1 T. R. 136. 5 East. 449.
1 East, 274. 2 Camp. 410. 1 New Rep. 260;) and in all cases the vendee should object
within a reasonable time, (1 J. B. Moore, 166 ;) and in these cases, or when the purchasor
has doctored the horse, he has no defence to an action by the vendor for the price, but
must proceed in a cross-action on the warranty, (1 T. R. 136. 5 East, 449. 7 id. 274.
2 Camp. 410. 1 N. R. 260. 3 Esp. Rep. 82. 4 Esp. Rep. 95;) and in these cases, if the
vendee has accepted a bill or given any other security, it should seem that the breach
of warranty is no defence to an action thereon, but he must proceed by cross-action. 2
Taunt. 2. 1 Stark. 51. 3 Camp. 38. S. C, 14 East, 486. 3 Stark. 175. But it would be
otherwise if the vendee entirely repudiated the contract, (2 Taunt. 2,) as if he in the
first instance, on discovery of the breach of warranty, returned or tendered back the
horse. 2 Taunt. 2; and see 14 East, 484. 3 Camp. 38. Peake's C. N. P. 38. For what
damage defendant is liable in this action, see 2 J. B. Moore, 106.—Chitty.
" There seems to be no reason or principle why, upon a sufficient consideration, an
express warranty that a horse should continue sound for two years should not be valid.
Lord Mansfield declared, in a case in which the sentence in the text was cited, "There
Jt no doubt but you may warrant a future event." Doug. 735.—Christian.
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name, and then suffers a nonsuit, whereby the plaintiff becomes liable to
ojsts; or where one obtains or suffers a fraudulent recovery of lands, tene
ments, or chattels, to the prejudice of him that hath right. As when, by col
lusion, the attorney of the tenant makes default in a real action, or where the
sheriff returns that the tenant was summoned when ho was not so, and in either
case he loses the land, the writ of deceit lies against the demandant, and also
the attorney or the sheriff and his officers ; to annul the former proceedings,
and recover back the land.(t) It also lies in the cases of warranty before
mentioned, and other personal injuries committed contrary to good faith and
honesty. (A)" But an action on the case, for damages, in nature of a writ of deceit,
is more usually brought upon these occasions, (7) And indeed it is the only(m)
**remedy for a lord of a manor, in or out of antient demesne, to reverse r**igg
a fine or recovery had in the king's courts of lands lying within his juris- *diction ; which would otherwise be thereby turned into frank-fee. And this may
be brought by the lord against the parties and cestuy que use of such fine or re
covery; and thereby he shall obtain judgment not only for damages, (which are
usually remitted,) but also to recover his court, and jurisdiction over the lands,
and to annul the former proceedings. (n)
Thus much for the non-performance of contracts, express or implied ; which
includes every possible injury to what is by far the most considerable species
of personal property, viz., that which consists in action merely, and not in
possession. Which finishes our inquiries into such wrongs as may be offered
to versonal property, with their several remedies by suit or action.

CHAPTER X.
OK INJURIES TO REAL PROPERTY; AND FIRST OF DISPOSSESSION, Ofi
OUSTER OF THE FREEHOLD.
*I come now to consider such injuries as affect that species of pro- r*lfi7
perty which the laws of England have denominated real ; as being of a L
more substantial and permanent nature than those transitory rights of which
personal chattels are the object 1
(') Booth, Real Actions, 251. Ra/st. Entr. 221, 222. See (') Booth, 253. Co. Entr. 8.
pap- 405.
i»)3 LeT. 419.
(*) F. R. B. 98.
(») Rast. Entr. 100, b. 3 LeT. 415. Lntw. 711, 749.
'* The writ of deceit was abolished by the statute 3 & 4 Will. IV. e. 27.—Kerr.
1 "The different degrees of title which a person dispossessing another of his lands
acquires in them in the eye of the law, (independently of any anterior right,) according
to the length of time and other circumstances which intervene from the time such dis
possession is made, form different degrees of presumption in favour of the title of the
dispossessor ; and in proportion as that presumption increases, his title 's strengthened.
The modes by which the possession may be recovered vary ; and more, jr rather different,
proof is required from the person dispossessed to establish his title to recover. Thus, if
A. is disseised by B., while the possession continues in B. it is a mere naked possession, un
supported by any right, and A. may restore his own possession, and put a total end to
the possession of B., by an entry on the lands, without any previous action. But if B.
dies, the possession descends on the heir by act of law. In this case the heir comes to
the land by a lawful title, and acquires in the eye of the law an apparent right of possession,
which is so far good against the person disseised that he has lost his right to recover the
possession by entry, and can only recover it by an action at law. The actions used in these
cases are called possessory actions, and the original writs by which the proceedings upon
them are instituted are called writs of entry. But if A. permits the possession to be
withheld from him beyond a certain period of time without claiming it, or suffers judg
ment in a possessory action to be given against him, by default or upon the merits,—in
all these cases B.'s title, in the eye of the law, is strengthened, and A. can no longer
recover Dy a possessory action, and his only remedy then is by an action on the right.
These last actions are called droiturel actions, in contradistinction to possessory actions. They
•re the ultimate resort of the person disseised, so that if he fails to bring his writ of right
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Real injuries, then, or injuries affecting real rights, are principally six:—
1. Ouster; 2. Trespass; 3. Nuisance; 4. Waste; 5. Subtraction; 6. Dis
turbance.
Ouster, or dispossession, is a wrong or injury that carries with it the amotion
of possession ; for thereby the wrong-doer gets into the actual occupation of
the land or hereditament, and obliges him that hath a right, to seek his legal
remedy in order to gain possession and damages for the injury sustained.
And such ouster, or dispossession, may either be of the freehold, or of chattel*
real. Ouster of the freehold is effected by one of the following methods :—
1. Abatement; 2. Intrusion; 3. Disseisin; 4. Discontinuance; 5. Deforcement.
All of which, in their order, and afterwards their respective remedies, will bo
considered in the present chapter.
1. And first, an abatement is where a person dies seised of an inheritance
*1681 anc* before *ne heir or devisee enters, a stranger *who has no right
J makes entry and gets possession of the freehold. This entry of him is
called an abatement, and he himself is denominated an abator.(a) It is to
be observed that this expression of abating, which is derived from the French,
and signifies to quash, beat down, or destroy, is used by our law in three
senses. The firsi, which seems to be the primitive sense, is that of abating
or boating down a nuisance, of which we spoke in the beginning of this
book ;(6) and in a like sense it is used in statute Westm. 1, 3 Edw. I. c. 17,
where mention is made of abating a castle or fortress ; in which case it clearly
signifies to pull it down and level it with the ground. The second signification
of abatement is that of abating a writ or action, of which we shall say more
hereafter ; here it is taken figuratively, and signifies the overthrow or de
feating of such writ by some fatal exception to it. The last species of abate
ment is that we have now before us ; which is also a figurative expression, to
denote that the rightful possession or freehold of the heir or devisee is over
thrown by the rude intervention of a stranger.
This abatement of a freehold is somewhat similar to an immediate occupancy
(•) rinch, U 195.
(») Pago 5.
within the time limited for the bringing of such writ, he is remediless, and the title of
the dispossessor is complete. The original writs by which droiturel actions are instituted
are called writs of right. The dilatoriness and niceties in these processes introduced the
writ of assize. The invention of this proceeding is attributed to Glanville, chief justice
to Henry II. See Mr. Reeves's History of the English Law, part 1, ch. 3. It was found
so convenient a remedy that persons, to avail themselves of it, frequently supposed or
admitted themselves to be disseised by acts which did not, in strictness, amount to a
disseisin. This disseisin, being such only by the will of the party, is called a disseisin by
election, in opposition to an actual disseisin : it is only a disseisin as between the disseisor and
disseisee, the disseisee still continuing the freeholder as to all persons but the disseisor.
The old books, particularly the reports of assize, when they mention disseisins, generally
relate to those cases where the owner admits himself disseised. See 1 Burr. Ill ; and see
Bract. 1, b. 4, cap. 3. As the processes upon writs of entry were superseded by the
assize, so the assize and all other real actions have been since superseded by the modern
process of ejectment. This was introduced as a mode of trying titles to lands in the
reign of Henry VII. From the ease and expedition with which the proceedings in it
are conducted, it is now become the general remedy in these cases. Booth, who wrote
about the end of the last century, mentions real actions as then worn out of use. It ia
rather singular that this should be the fact, as many cases must frequently have occurred
in which a writ of ejectment was not a sufficient remedy. Within these few years past,
tome attempts have been made to revive real actions; and the most remarkable of these
are the case of Tissen vs. Clarke, reported in 3 Wils. 419, 541, and that of Carlos A,
Shuttleworth vs. Lord Dormer. The writ of summons in this last case is dated the 1st
day of December. 1775. The summons to the four knights to proceed to the election of
the grand assize is dated the 22d day of May, 1780. To this summons the sheriff made
his return ; and there the matter rested. The last instance in which a real action was
used is the case of Sidney vs. Perry. All these were actions on the right. The part of
Sir William Blackstone's Commentary which treats upon real actions is not the least
valuable part of that most excellent work." See Co. Litt. 239, a., note 1. In M. T. 1825,
a writ of right stood for trial in the court of Common Pleas: but, the four knights sum
moned for the purpose not appearing, the case was adjourned to the next term.—Cbittt.
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in a state of nature, which is effected by taking possession of the land the same
instant that the prior occupant by his death relinquishes it. But thi9, howevei
agreeable to natural justice, considering man merely as an individual, is dia
metrically opposite to the law of society, and particularly the law of Eng'•ind ; which, for the preservation of public peace, hath prohibited as far as
possible all acquisitions by mere occupancy, and hath directed that lands on
the death of the present possessor should immediately vest either in some
Serson expressly named and appointed by the deceased as his devisee, or, on
efault of such appointment, in such of his next relations as the law hath
selected and pointed out as his natural representative or heir. Every entry,
therefore, of a mere stranger by way of intervention between the ancestor and
heir or person next entitled, which keeps the heir or devisee out of possession,
is one of the highest injuries to the right of real property.
*2. The second species of injury by ouster, or amotion of possession i-*iqq
from the freehold, is by intrusion; which is the entry of a stranger, after L
a particular
sion.
And itestate
happens
of freehold
where ais tenant
determined,
for term
before
of life
him dieth
in remainder
seised oforcertain
revei
lands and tenements, and a stranger entereth thereon, after such death of the
tenant, and before any entry of him in remainder or reversion. (c) This entry
and interposition of the stranger differ from an abatement in tb/s ; that an
abatement is always to the prejudice of the heir or immediate devwee; aa in
trusion is always to the prejudice of him in remainder or reversion. For ex
ample ; if A. dies seised of lands in fee-simple, and before the entry of B. his
heir, C. enters thereon, this is an abatement; but if A. be tenant for life, with
remainder to B. in fee-simple, and after the death of A., C. enters, this is an in
trusion. Also if A. be tenant for life on lease from B., or his ancestors, or be
tenant by the curtesy, or in dower, the reversion being vested in B. and after
the death of A., C. enters and keeps B. out of possession, this is like^se an in
trusion. So that an intrusion is always immediately consequent upon hhe deter
mination of a particular estate; an abatement is always consequent upon che
descent or devise of an estate in fee-simple. And in either case the injury is
•xjually great to him whose possession is defeated by this unlawful occupancy.
3. The third species of injury by ouster, or privation of the freehold, is by
disseisin. Disseisin is a wrongful putting out or him that is seised of the freehold.(cf) The two former species of injury were by a wrongful entry where the
possession was vacant ; but this is an attack upon him who is in actual posses
sion, and turning him out of it. Those were an ouster from a freehold n law ;
this is an ouster from a freehold in deed. Disseisin may be effected e her in
corporeal inheritances, *or incorporeal. Disseisin of things corporeal, r*i7Q
as of houses, lands, &c, must be by entry and actual dispossession of the L
freehold ;(e) as if a man enters either by force or fraud into the house, ">f an
other, ana turns, or at least keeps, him or his servants out of possession. Dis
seisin of incorporeal hereditaments cannot be an actual dispossession : for the
subject itself is neither capable of actual bodily possession, or dispossession ;
but it depends on thoir respective natures, and various kinds ; being in general
nothing more than a disturbance of the owner in the means of coming at or
enjoying them. With regard to freehold rent in particular, our antient lawbooksf/) mentioned five methods of working a disseisin thereof : 1. By enclosure;
where the tenant so encloseth the house or land, that the lord cannot come to
distrain thereon, or demand it : 2. 3yforestaller, or lying in wait ; when the tenant
besetteth the way with force and arms, or by menaces of bodily hurt affrights
the lessor from coming : 3. By rescous; that is, either by violently retaking a
distress taken, or by preventing the lord with force and arms from taking any
at all : 4. By replevin; when the tenant replevies the distress at such time when
his rent is really due: 5. By denial; which is when the rent being lawfully de
manded is not paid. All or any of these circumstances amount to a disseisin
of rent; that is, they wrongfully put the owner out of the only possession, of
(•) Co. Lltt. 277. P. N. B. 203, 204.
(•) Ibid. 181.
(<) Co. Utt. 277.
(/) Finch, L. 165. 168. Utt. § 237, *c.
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winch the subject-matter is capable, namely, the receipt of it. But all these
disseisins, of hereditaments, incorporeal, are only so at the election and choice of
the party injured ; if, for the sake of more easily trying the right, he is pleased
to suppose himself disseised.^) Otherwise, as there can be no actual disposses
sion, he cannot be compulsively disseised of any incorporeal hereditament.
And so, too, even in corporeal hereditaments, a man may frequently suppose
himself to be disseised, when he is not so in fact, for the sake of entitling nim
self to the more easy and commodious remedy of an assize of novel disseisin,
.. (which will be explained in the sequel of this chapter,) instead of being
J *driven to the more tedious process of a writ of entry.(A) The true
injury of compulsive disseisin seems to be that of dispjssessing the tenant, and
substituting oneself to be the tenant of the lord in his stead ; in order to which
Ln the times of pure feodal tenure the consent or connivance of the lord, who
upon every descent or alienation personally gave, and who therefore alone could
change, the seisin or investiture, seems to have been considered as necessary.
But when in process of time the feodal form of alienations wore off, and the
loid was no longer the instrument of giving actual seisin, it is probable that the
lord's acceptance of rent or service, from him who had dispossessed another,
might constitute a complete disseisin. Afterwards, no regard was had to th'
lord's concurrence, but the dispossessor himself was considered as the sole dib
seisor : and this wrong was then allowed to be remedied by entry only, withou.
any form of law, as against the disseisor himself; but required a legal process
against his heir or alienee. And when the remedy by assize was introduced
under Henry II. to redress such disseisins as had been committed within a few
years next preceding, the facility of that remedy induced others, who were
wrongfully kept out of the freehold, to feign or allow themselves to be disseised,
merely for the sake of the remedy.
These three species of injury, abatement, intrusion, and disseisin, are such wherein
the entry of the tenant ab initio, as well as the continuance of his possession
afterwards, is unlawful. Bat the two remaining species are where the entry of
the tenant was at first lawful, but the wrong consists in the detaining of pos
session afterwards.
4. Such is, fourthly, the injury of discontinuance;1 which happens when he
who hath an estate-tail maketh a larger estate of the land than by law he is
entitled to do :(i) in which case the estate is good, so far as his power extends
who made it, but no further. As if tenant in tail makes a feoffment in feey.y , simple, or for the life of the feoffee, or in tail ; all *which are beyond his
J power to make, for that by the common law extends no further than to
maLe a lease for his own life ; in such case the entry of the feoffee is lawful
(») Litt. {? 588, 689.
(») Hengh. pan. c. 7. 4 Burr. 110.
(<) Finch, L. 190.
1 dee, in general, Adams on Ejectment, 35 to 41. Com. Dig. Discontinuance. Bac. Abr.
Discontinuance. Vin. Abr. Discontinuance. Cru. Dig. Index, Discontinuance. Co. Litt.
325. 2 Saund. Index, tit. Discontinuance. The term "discontinuance" is used to distin
guish those cases where the party whose freehold is ousted can restore it by action only
from those in which he may restore it by entry. Now, things which lie in grant cannot
either be devested or restored by entry. The owner therefore of any thing which lies in
grant has in no stage, and under no circumstances, any other remedy but by action. The
books often mention both disseisins and discontinuances of incorporeal hereditaments ;
but these disseisins and discontinuances are only at the election of the party, for the
purpose of availing himself of the remedy by action. Co. Litt, 330, b., n. But a dis
seisin or discontinuance of corporeal hereditaments necessarily operates as a disseisin or
discontinuance of all the incorporeal rights or incidents which the disseisee or discontinuee has himself in, upon, or out of the land affected by the disseisin or discontinu
ance. Ib. 332, a., n. 1. Conveyances by feoffment and livery, or by fine or recovery by
tenant in tail in possession, work a discontinuance; but if by covenants to stand seised to
uses, under the statute, lease and release, bargain and 6ale, they do not, (Co. Litt. 330,
a., n. 1,) unless accompanied with a fine, as one and the same assurance in the two latter
instances, (10 Co. 95;) but if the fine be a distinct assurance it is otherwise. 2 Burr. 704.
See ante, 2 book, 301. See, further, Adams on Ejectment, 35, &c. 2 Saund. Index, Diawtinuanc*- See 2 D. & R. 373. 1 B. & C. 238.—Chitiy.
]2"
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during the life of the feoffor ; but if he retains the possession after the death ol
the feoffor, it is an injury, which is termed a discontinuance : the antient legal
estate, which ought to have survived to the heir in tail, being gone, or at least
suspended, and for a while discontinued.* For, in this case, on the death of the
alienors, neither the heir in tail, nor they in remainder or reversion expectant
on the determination of the estate-tail, can enter on and possess the lands so
alienated. Also, by the common law, the alienation of a husband who was
seised in the right of his wife, worked a discontinuance of the wife's estate, till
the statute 32 Hen. VIII. c. 28 provided, that no act by the husband alone shall
work a discontinuance of, or prejudice, the inheritance or freehold of the wife;
but that, after his death, she or her heirs may enter on the lands in question.
Formerly, also, if an alienation was made by a sole corporation, as a bishop or
dean, without consent of the chapter, this was a d,scontinuance.(/) Rut this is
now quite antiquated by the disabling statutes of 1 Eliz. c. 19 and 13 Eliz. c. 10,
which declare all such alienations absolutely void ab initio, and therefore at pre
sent no discontinuance can be thereby occasioned.'
5. The fifth and last species of injuries by ouster or privation of the freehold,
where the entry of the present tenant or possessor was originally lawful, but
his detainer is now become unlawful, is that by deforcement. This, in its most
extensive sense, is nomen generalissimum ; a much larger and more comprehen
sive expression than any of the former : it then signifying the holding of any
lands or tenements to which another person hath a right.(Ar) So that this in
cludes as well an abatement, an intrusion, a disseisin, or a discontinuance, as
any other species of wrong whatsoever, whereby he that hath right to the free
hold is kept out of possession. Rut, as contradistinguished from the former, it
is only such a detainer of the 'freehold from him that hath the right v*\i^
of property, but never had any possession under that right, as falls
within none of the injuries which we have before explained. As in case where
a lord has a seignory, and lands escheat to him propter defectum sanguinis, but
the seisin of the lands is withheld from him ; here the injury is not abatement,
for the right vests not in the lord as heir or devisee ; nor is it intrusion, for it
vests not in him who hath the remainder or reversion ; nor is it disseisin, for
the lord was never seised ; nor does it at all bear the nature of any species of
discontinuance; but, being neither of these four, it is therefore a deforcement.(V)
If a man marries a woman, and during the coverture is seised of lands, and
alienes, and dies; is disseised, and dies; or dies in possession; and the alienee,
disseisor, or heir enters on the tenements and doth not assign the widow her
dower; this is also a deforcement to the widow, by withholding lands to which
(0 F. N. B. 194.
(*) Co. Litt. 277.
C) P. N. B. 1*8.
•Bacon (New Abr. tit. Discontinuance) defines it to be " such an alienation of the pos
session whereby he who has a right to the inheritance cannot enter, but is driven to his
action." The question whether any particular act has this effect depends not so much
on the quantity of estate which the wrong-doer has, as upon the mode of conveyance by
which he has done it. For example, by the old law the disseisor, who has but a naked
possession, might, by feoffment and livery of seisin to a third person, discontinue the
lawful estate of the disseisee,—that is, take from him his right to revest it by mere entry ;
on the other hand, the tenant in tail, who has all but the fee-simple, may by lease and
release profess to convey the inheritance in fee to one and his heirs, and yet discontinue
no estate, the form of the instrument operating to pass only whatever he lawfully can
grant.
In order to effect a general discontinuance, the alienation must be made with livery of
seisin, or what is equivalent to it,—though the estates of particular persons may be dis
continued by other modes, in order to avoid circuity, as lease and release by tenant in tail
with warranty will displace the estate of the issue on whom the warranty descends. See
ante, vol. ii. p. 301. Litt. s. 592. Co. Litt. 325, a., n. 278, &c.—Couskidge.
* But now, by stat. 3 & 4 W. IV. c. 27, s. 39, no discontinuance shall defeat any right
of entry or action for the recovery of land ; and, by stat. 8 & 9 Vict. c. 106, s. 4, a feoff
ment made after October 1, 1845, shall not have a tortious operation, so as to create
an estate by wrong; and therefore a disc itmuance would seem now to be impossible.-HI
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hhe hath a right.(m) In like manner, if a man lease lands to another for term
of years, or for the life of a third person, and the term expires by surrender,
efflux of time, or death of the cestuy que vie; and the lessee or any stranger, who
was at the expiration of the term in possession, holds over, and refuses to de
liver the possession to him in remainder or reversion, this is likewise a deforce
ment.^) Deforcements may also arise upon the breach of a condition in law:
as if a woman gives lands to a man by deed, to the intent that he marry her,
and he will not when thereunto required, but continues to hold the lands : this
is such a fraud on the man's part, that the law will not allow it to devest the
woman's right of possession ; though, his entry being lawful, it does devest the
actual possession, and thereby becomes a deforcement, (o) Deforcements may
also be grounded on the disability of the party deforced : as if an infant do
make an alienation of his lands, and the alienee enters and keeps possession :
now, as the alienation is voidable, this possession as against the infant (or, in
case of his decease, as against his heir) is after avoidance wrongful, and there
by i-i fore a deforcement. (p) The same happens *when one of non-sane
J memory alienes his lands or tenements, and the alienee enters and holds
possession; this may also be a deforcement.(g') Another species of deforcement
is, where two persons have the same title to land, and one of them enters and
keeps possession against the other: as where the ancestor dies seised of an
estate in fee-simple, which descends to two sisters as coparceners, and one of
them enters before the other, and will not suffer her sister to enter and enjoy
her moiety ; this is also a deforcement. (r) Deforcement may also be grounded
on the non-performance of a covonant real : as if a man, seised of lands, covenants
to convey them to another, and neglects or refuses so to do, but continues pos
session against him ; this possession, being wrongful, is a deforcement:^) whence,
in levying a fine of lands, the person against whom the fictitious action is brought
upon a supposed breach of covenant is called the deforciant. And, lastly, by way
of analogy, keeping a man by any means out of a freehold office is construed to
be a deforcement; though, being an incorporeal hereditament, the deforciant has
no corporeal possession. So that whatever injury (withholding the posses
sion of a freehold) is not included under one of the four former heads, is com
prised under this of deforcement.
The several species and degroes of injury by ouster being thus ascertained and
defined, the next consideration is the remedy; which is, universally, the restitu
tion or delivery ofpossession to the right owner ; and, in some cases, damages also
for the unjust amotion. The methods, whereby these remedies, or either of them,
may be obtained, are various.
1. The first is that extrajudicial and summary one, which we slightly touched
in the first chapter of the present book,(<) of entry by the legal owner, when
another person,, who hath no right, hath previously taken possession of lands
or tenements. In this case the party entitled may make a formal, but peace
able, entry thereon, declaring that thereby he takes possession ; which notorious
act of ownership is equivalent to a feodal investiture by the lord ;(u) or he may
enter on any *part of it in the same county, declaring it to be in the
J name of the whole ;(y) but if it lies in different counties he must make
different entries; for the notoriety of such entry or claim to the pares or free
holders of Westmoreland is not any notoriety to the pares or freeholders o'.'
Sussex. Also if there be two disseisors, the party disseised must make his entry
on both ; or if one disseisor has conveyed the lands with livery to two distinct
feoffees, entry must be made on both :(w) for as their seisin is distinct, so also
must be the act which devests that seisin. If the claimant be deterred from
entering by menaces or bodily fear, he may make claim as near to the estate
as he can, with the like forms and solemnities ; which claim is in force for only
a year and a day.(x) And this claim, if it be repeated once in the space of
(-) F. N. B. 8, 147.
(')
293, 294. F. N. B 197.
(•) Finch,
F. N. B.L.146.
(') See page 5.
*.(•)«, F.p. N.151.B. 205.
(») See b£»k li. ch 14, p. 209.
(•) Litt. \ 41
*) Finch, L. 264. F. N. B. 192.
(•) Utt t 'jB.
(»)Oo. Litt
(f) Finch, (bid. F.N.B. 202.
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every year and a day, which is called continual claim,) has the same effect witn,
and in all respects amounts to, a legal entry.(y) Such an entry gives a man
seisin,(z) or puts into immediate possession him that hath right of entry on
the estate, and thereby makes him complete owner, and capable of conveying
it from himself by either descent or purchase.4
This remedy by entry takes place in three only of the five species of ouster,
viz., abatement, intrusion, and disseisin ;(a) for as in those the original entry of
the •wrong-doer was unlawful, they may therefore be remedied by the mere
entry of him who hath right. But, upon a discontinuance or deforcement, the
owner of the estate cannot enter, but is driven to his action ; for herein, the
original entry being lawful, and thereby an apparent right of possession being
gained, the law will not suffer that right to be overthrown by the mere act or
entry of the claimant. Yet a man may enter(ft) on his tenant by sufferance :
for such tenant hath no freehold, but only a bare possession ; which may be
defeated, like a tenancy at will, by the mere entry of the owner. But if the
owner thinks it more expedient to suppose or admit(c) such tenant to have
*gained a tortious freehold, he is then remediable by writ of entry, r*17fi
ad terminum qui prozteriit.
*■
On the other hand, in case of abatement, intrusion, or disseisin, where entries
are generally lawful, this right of entry may be tolled, that is, tasen away by
descent.' Descents which take away entries(d) are when any one, seised by
any means whatsoever of the inheritance of a corporeal hereditament, dies;'
whereby the same descends to his heir :• in this case, however feeble the right
of the ancestor might be, the entry of any other person who claims title to the
(»)
See Litt.
book 67.
il. pugo 150.
(•) Co.
C) Litt. 1 386-413.
6 But now, by statute 3 <fc 4 W. IV. c. 27, s. 10, no person shall be deemed to have been
in possession of any land within the meaning of that act, merely by reason of having
made an entry thereon ; and, by s. 11, no continual or other claim upon or near any
land shall preserve any right of making an entry. The distinction between the law as
laid down by Blackstone and the present law as to an entry is, that by the former a bare
entry on land was attended with a certain effect in keeping a right alive, whereas by the
latter it has no effect whatever unless there be a change of possession. When this takes
place, the remedy by entry is still in operation ; when not, an entry is of no avail, and
this remedy no longer exists.—Stewart.
• See the doctrine as to descents cast clearly explained in Adams on Ejectment, 41 to 45 ;
and see H. Chitty on Descents, 25, 43, 56. Taylor vs. Horde, 1 Burr. 60. 12 East, 141.
Watkins on Descents. Com. Dig. Descents. Bac. Abr. Descents. It is scarcely possible
to suggest a case in which the doctrine of descent cast can be now so applied as to
prevent a claimant from maintaining ejectment. Adams, 41, note e. We have before
seen that where the entry of the party or his ancestor was originally lawful, and the
continuance in possession only unlawful, the entry is not tolled. See Dowl. & R. 41.
" If a disseisor make a lease for term of his own life, and dieth, this descent shall not
take away the entry of the disseisee; for though the fee and franktenement descend to
the heir of the dibseisor, yet the disseisor died not seised of the fee and franktenement ;
and Littleton saith, unless he hath the fee and franktenement at the time of hit* decease,
such descent shall not take away the entry." Co. Litt. 239, b., c. It was laid down in
Carter vs. Tash, by Holt, C. J., that if a feme-covert is disseisee, and after her husband
dies she takes a second husband, and then the descent happens, th's descent shall take
away the entry of the feme, for she might have entered before the second marriage and
prevented the descent. 1 Salk. 241. See also 4 T. R. 300.—Chittt.
' He must die seised of the freehold; for if disseisor make a lease for life of the premises,
retaining a reversion, and die, this descent does not take away the entry of the disseisee;
because the disseisor died not possessed of thefreehold, but merely of the reversion. Co.
Litt. 239. b.—Archbold.
•This descent must be immediate; for if any other estate intervene between the death
of the disseisor and the descent to the heir, it will not be a descent capable of tolling
entry. Thus, if a woman be seised of an estate upon which another has a right of entry,
and she marry, have issue, and die, her husband remaining tenant by the curtesy,—if
upon the husband's death the issue enter, this descent does not toll entry, because it
fa not immediate from the mother, the estate by the curtesy intervening. See Litt. s. 394
—Arcubold.
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freehold is taken away, and he cannot recover possession against the heir by
this summary method, but is driven to his action to gain a legal seisin of the
estate. And this, first, because the heir comes to the estate by act of law, and
not by his own act ; the law therefore protects his title, and will not suffer his
possession to be devested till tho claimant hath proved a better right. Secondly,
because the heir may not suddenly know the true state of his title ; and there
fore the law, which is ever indulgent to heirs, takes away the entry of such
claimant as neglected to enter on the ancestor, who was well able te defend his
title ; and leaves the claimant only the remedy of an action against the heir.(e)
Thirdly, this was admirably adapted to the military spirit of the feodal tenures,
and tended to make the feudatory bold in war, since his children could not by
any mere entry of another be dispossessed of the lands whereof he died seised.
And, lastly, it is agreeable to the dictates of reason and the general principles
of law.
For, in every complete title(/) to lands, there are two things necessary :
the possession or seisin, and the right of property therein ;(g) or, as it is
expressed in Fleta, juris et seisince conjunctio.(h) ifow, if the possession be
severed from the property, if A. has the jus proprietatis, and B. by some
unlawful means has gained possession of the lands, this is an injury to A., for
*1771 wn*cn *h° kw gives a remedy by putting *him in possession, but does
J it by different means according to the circumstances of the case. Thus,
as B., who was himself the wrong-doer, and hath obtained the possession by
either fraud or force, hath only a bare or naked possession, without any shadow
of right, A., therefore, who hath both the right of property and the right of pos
session, may put an end to his title at once by the summary method of entry.
But if B. the wrong-doer dies seised of the lands, then B.'s heir advances one
step further towards a good title ; he hath not only a bare possession, but also
an apparent jus possessionis, or right of possession. For the law presumes that
the possession which is transmitted from the ancestor to the heir is a rightful
possession until the contrary be shown ; and therefore the mere entry of A. is not
allowed to evict the heir of B. ; but A. is driven to his action at law to remove
the possession of the heir, though his entry alone would have dispossessed the
ancestor*
So that, in general, it appears that no man can recover possession by mere
entry on lands which another hath by descent. Yet this rule hath some excep
tions^') wherein those reasons cease upon which the general doctrine is
grounded ; especially if the claimant were under any legal disabilities during
the life of the ancestor, either of infancy, coverture, imprisonment, insanity, or
being out of the realm : in all which cases there is no neglect or laches in the
claimant, and therefore no descent shall bar or take away his entry.(i) And
this title of taking away entries by descent is still further narrowed by the
statute 32 Hen. VIII. c. 33, which enacts that, if any person disseises or turns
another out of possession, no descent to the heir of the disseisor shall take
away the entry of him that has a right to the land, unless the disseisor had
peaceable possession five years next after the disseisin. But the statute
extendeth not to any feoffee or donee of the disseisor, mediate or immediate
because such a one by the genuine feodal constitutions always came into the
*1 _8 , tenure solemnly *and with the lord's concurrence, by actual delivery of
J seisin, that is, open and public investiture. On the other hand, it is
enacted by the statute of limitations, 21 Jac. I. c. 16, that no entry shall be
made by any man upon lands, unless within twenty years after his right shall
(') Co. Litt. 237.
(*) See the particular onsen mentioned by Littleton, b. Hi.
I/) See book ii. ch. 13.
ch. 6, the principles of which are well explained in Gilbert's
(») Mirror, c. 2, 3 27.
Law of Tenures.
(») L. 3, c 16,1• 6.
(*) Co.
(I)
Ibid.Litt.
256.246.
•But this distinction is now entirely abolished, having been found to lead to many
useless subtleties in practice, it being enacted, by stat. 3 & 4 W. IV. c. 27, s. 39, that no
descent which may happen to be made after the 31st of December, 1 833, shall toll or
Hefeat any right of entry frr the r'-overy of land.—Stewart.
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accrue." And by statute 4 & 5 Anne, c. 16, no entry shall be of force to satisfy
the said statute of limitations, or to avoid a fine levied of lands, unless an
action be thereupon commenced within one year after, and prosecuted jvith
•ffect."
Upon an ouster by the discontinuance of tenant in tail, wo have said that no
remedy by mere entry is allowed; but that, when tenant in tail alienes the lands
entailed, this takes away the entry of the issue in tail, and drives him to his
action at law to recover the possessionem) For, as in the former cases, the law
will not suppose, without proof, that the ancestor of him in possession acquired
the estate by wrong, and therefore, after five years' peaceable possession, and
a descent cast, will not suffer the possession of the heir to be disturbed by mere
entry without action ; so here the law will not suppose the discontinuor to havo
aliened the estate without power so to do, and therefore leaves the heir in tail
to his action at law, and permits not his entry to be lawful. Besides, the
alienee, who came into possession by a lawful conveyance, which was at least
good for the life of the alienor, hath not only a bare possession, but also an ap
parent right of possession ; which is not allowed to be devested by the mere entry
of the claimant, but continues in force till a better right be shown, and recognised
by a legal determination. And something also perhaps, in framing this rule of
law, may be allowed to the inclination of the courts of justice, to go as far as
they could in making estates-tail alienable, by declaring such alienations to bo
voidable only, and not absolutely void.
In case of deforcement also, where the deforciant had originally a lawful pos
session of the land, but now detains it wrongfully, he still continues to havo the
presumptive prima *facie evidence of right; that is, possession lawfully r*i70
gained. Which possession shall not be overturned by the mere entry L
of another ; but only by the demandant's showing a better right in a course of
law.
This remedy by entry must be pursued, according to statute 5 Ric. II. st. 1,
c. 8, in a peaceable and easy manner; and not with forco or strong hand. For,
if one turns or keeps another out of powsession forcibly, this is an injury of both
a civil and a criminal nature. The civil is remedied by immediate restitution;
which puts the antient possessor in statu quo: the criminal injury, or publio
wrong, by breach of the king's peace, is punished by fine to the king. For by
the statute 8 Hen. VI. c. 9, upon complaint made to any justice of the peace,
of a forcible entry, with strong hand, on lands or tenements; or a forcible de
tainer after a peaceable entry; he shall try the truth of the complaint by jury,
and, upon force found, shall restoro the possession to the party so put out : and
in such case, or if any alienation be made to defraud the possessor of his right,
(which is likewise declared to be absolutely void,) the offender shall forfeit, for
(») Co. LIU. 325.
" But by the second section, the same exceptions as are enumerated above, of infancy,
coverture, imprisonment, insanity, and absence beyond seas, are made, in which case the
party entitled may enter within ten years after the disability ceases, notwithstanding the
twenty years should have elapsed after his title first accrued ; and to his heir the statute
gives ten years after the death of such party dying under the disability. It gives the
heir ten years and no more, whatever disability he may labour under during all that
time. 6 East, 85. And in 4 T. R. 300, it was agreed by the court that in every statute
of limitations, if a disability be once removed, the time must continue to run notwith
standing any subsequent disability, either voluntary or involuntary. And in 5 B Sc A.,
Abbott, C. J., said, the several statutes of limitation, being all in pari materia, ought to
receive a uniform construction notwithstanding any slight variations of phrase, ths
object and intention being the same.—Chittt.
" However, by stat. 3 & 4 W. IV. c. 27, one period of limitation is established for al!
!.wls and rents ; and it is enacted by s. 2, that after the 31st of December, 1833, no perfeuu shall make an entry or bring an action to recover any land but within twenty years
next after the time at which the right to make such entry or bring such action shall
have first accrued to some person through whom he claims, or, if such right shall not
have accrued to any person through whom he claims, then within twenty years next
after the time at which the right to make such entry or bring such action shall have
first accrued to the person making or bringing the same.—Stewart.
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the force found, treble damages to the party grieved, and make fine and ransom
to the king. But this does not extend to such as endeavour to keep possession
manu forti, after three years' peaceable enjoyment of either themselves, their
ancestors, or those under whom they claim ; by a subsequent clause of the same
statute, enforced by statute 31 Eliz. c. 11."
II. Thus far of remedies, when tenant or occupier of the land hath gained
only a mere possession, and no apparent shadow of right. Next follow another
class, which are in use where the title of the tenant or occupier is advanced one
step nearer to perfection ; so that he hath in him not only a bare possession,
which may be destroyed by a bare entry, but also an apparent right of possession,
which cannot be removed but by orderly course of law ; in the process of which
it must be shown, that though he hath at present possession, and therefore hath
♦1801 *tne Pre8umPtive r'gnt» yet there is a right of possession, superior to
-! his, residing in him who brings the action.
These remedies are either by a writ of entry, or an assize; which are action*
merely possessory; serving only to regain that possession, whereof the demandant
(that is, he who sues for the lan I) or his ancestors have been unjustly deprived
by the tenant or possessor of the freehold, or those under whom he claims. They
decide nothing with respect to the right ofproperty; only restoring the demandant
to that state or situation, in which he was (or by law ought to have been) before
the dispossession committed. But this without any prejudice to the right of
ownership : for, if the dispossessor has any legal claim, he may afterwards exert
it, notwithstanding a recovery against him in these possessory actions. Only
the law will not suffer him to be his own judge, and either take or maintain pos
session of the lands, until he hath recovered them by legal means :(n) rather
presuming the right to have accompanied the antient seisin, than to reside in
one who had no such evidence in his favour.
1. The first of these possessory remedies is by writ of entry; which is that
which disproves the title of the tenant or possessor, by showing the unlawful
means by which he entered or continues possession. (o) The writ is directed to
the sheriff, requiring him to " command the tenant of the land that he render
(in Latin, praecipe quod reddat) to the demandant the land in question, which he
claims to be his right and inheritance ; and into which, as he saith, the said
tenant had not entry but by (or after) a disseisin, intrusion, or the like, made
to the said demandant, within the time limited by law for such actions ; or that
upon refusal he do appear in court on such a day, to show wherefore he hath not
done \t."(j>) This is the original process, the praecipe upon which all the rest of
(») Mir. c. 4, J 24.
(•) Finch, L. 281.
(») See book li. Append. No. V. } 1.
12 It was doubted whether, under the statutes mentioned in the text, any but a free
holder could have restitution ; and therefore the 21 Jac. I. c. 25 applied the power
conferred by them to the restitution of possession of which tenants for terms of years,
tenants by copy of court-roll, guardian by knight-service, and tenants by elegit, statutemerchant, or statute-staple, had been forcibly deprived. The justices of the peace are
bound to grant a writ of restitution ; but when the indictment is found at the assizes
the judge may exercise his discretion. The Queen vs. Harland, 8 Add. &. Ell. 326. 2
Moo. & Rob. 141. In an indictment made under the statutes, the prosecutor's interest
in the premises must be stated, (Rex v«. Wilson, 8 T. R. 360, 362;) whence it seems to
follow that where a tenant, wrongfully holding over after the expiration of his term, is
forcibly dispossessed by the landlord, the case is not within them : otherwise the justices
would be compellable to award restitution to the tenant, although his previous posses
sion would not have supported an action of trespass quart clausum frtgit against the
landlord. Turner vs. Meymott, 1 Bing. 158 ; Taunton vs. Costar, 7 T. R. 431. Perhaps,
however, the landlord may be indicted for a forcible entry at common law. It is
laid down, indeed, by Hawkins that no indictment for a forcible entry lay at common
lav where the party had lawful right of entry. But in The King vs. Bathurst,
Bayer's Rep. 225, a forcible entry into a dwelling-house was held indictable at
common law; and the correctness of what Hawkins said may be doubted. See per lord
Kenyon, Rex vs. Wilson, supra, 364. The landlord is undoubtedly liable to an action for
% trespass to the person of the tenant, or to an indictment, if the entry be attended
with circumstances that of themse'.ves amount to a breach of the peace. Rex vs. Storr,
1 Burr. 1678. Rex vs. Bake, id., l"3l Newton vs. Harland, 1M.48. 644.—Couch.
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the suit is grounded : wherein it appears, that the tenant is required, either tc
deliver *seisin of the lands, or to show cause why he will not. This r*-iS-|
cause may be either a denial of the fact of having entered by or under L
eueh means as are suggested, or a justification of his entry by reason of title n
himself or in those under whom he makes claim : -whereupon the possession of
the land is awarded to him who produces the clearest right to possess it.
In our antient books we find frequent mention of the degrees within which
writs of entry are brought. If they be brought against the party himself that
did the wrong, then they only charge the tenant himself with the injury; "ncn
habuit ingressum nisi per intrusionem quam ipse fecit." But if the intruder, dis
seisor, or the like has made any alienation of the land to a third person, or it
has descended to his heir, that circumstance must be alleged in the writ, for the
action must always be brought against the tenant of the land ; and the defect
of his possessory title, whether arising from his own wrong or that of those
under whom he claims, must be set forth. One such alienation or descent makes
the first(g) degree, which is called the per, because then the form of a writ of
entry is this ; that the tenant had not entry but by the original wrong-doer,
who alienated the land, or from whom it descended to him : " non habuit ingres
sum, nisi per Gulielmum, qui se in Mud intrusit, et Mud tenenti dimisit."(f) A
second alienation or descent makes another degree, called the per and cui; be
cause the form of a writ of entiy, in that case, is, that the tenant had not entry
but by or' under a prior alienee, to whom the intruder demised it; "non habuit
ingressum nisi per Micardum, cui Qulielmus Mud dimisit, qui se in Mud intrusit." (s)
These degrees thus state the original wrong, and the title of the tenant who
claims under such wrong. If more than two degrees (that is, two alienations
or descents) were past, there lay no writ of entry at the common law. For as
it was provided, for tho *quietness of men's inheritances, that no one, r*ig2
even though he had the true right of possession, should enter upon him *•
who had the apparent right by descent or otherwise, but he was driveu to his
writ of entry to gain possession ; so, after more than two descents or two con
veyances were passed, the demandant, even though he had the right both of
possession and property, was not allowed this possessory action ; but was driven
to his writ of right, a long and final remedy, to punish his neglect in not sooner
putting in his claim, while the degree subsisted, and for the ending of suits and
quieting of all controversies.(<) But by the statute of Marlberge, 52 Hen. III.
c. 30, it was provided, that when the number of alienations or descents exceeded
the usual degrees, a new writ should be allowed without any mention of degrees
at all. And accordingly a new writ has been framed, called a writ of entry in
the post, which only alleges the injury of the wrong-doer, without deducing all
the intermediate title from him to the tenant : stating it in this manner ; that
the tenant had not entry unless after, or subsequent to, the ouster or injury done
Gulielmus in Mud fecit;" and rightly concluding, that if the original title was
wrongful, all claims derived from thence must participate of the same wrong.
Upon tho latter of these writs it is (the writ of entry sur disseisin in the post)
that the form of our common recoveries of landed estates(u) is usually grounded;
which, we may remember, were observed in the preceding volume(i>) to be fic
titious actions brought against the tenant of the freehold, (usually called the
tenant to the praecipe, or writ of entry,) in which by collusion the demandant
recovers the land.
This remedial instrument, or writ of entry, is applicable to all the cases of
ouster before mentioned, except that of discontinuance by tenant in tail, and
some peculiar species of deforcements. Such is that of deforcement of dower,
by not assigning any dower to the widow within the time limited by r*igjf
*law ; for which she has her remedy by writ of dower, unde nihil habet.(w) L
iq) Finch, L. 262. Booth IndMd (of Real Actions, 172)
bum the first degree to consist In the original wrong done,
the second in tho per, and the third in the per and cut. But
tb« difference is immaterial.
l>> Booth, 181.

(•) Finch, L. 263. F. N. B. 203, 204.
(') 2 Inst 153.
(«) Bee book ii. Append. Na V.
(•) Book ii. ch. 21
(») F. N. B. 147.
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But if she be deforced of part only of her dower, she cannot then say that nihil
habet; and therefore she may have recourse to another action, by writ of right
of dower; which is a more general remedy, extending either to part or the
whole ; and is (with regard to her claim) of the same nature as the grand writ
of right, whereof we shall presently speak, is with regard to claims in feesimple.^) On the other hand, if the heir (being within age) or his guardian
assign her more than she ought to have, they may be remedied by a writ of
admeasurement of dower.(y) But in general the writ of entry is the universal
remedy to recover possession, when wrongfully withheld from the owner. It
were therefore endless to recount all the several divisions of writs of entry,
which the different circumstances of the respective demandants may require,
and which are furnished by the laws of England :(r) being plainly and clearly
chalked out in that most antient and highly venerable collection of legal forms,
the registrum omnium brevium, or register of such writs as are suable out of the
king's court, upon which Fitzherbert's natura brevium is a comment; and in
■M841 wnich every man who *is injured will be sure to find a method of relief,
-I exactly adapted to his own case, described in the compass of a few linos,
and yet without the omission of any material circumstance. So that the wise
and equitable provision of the statute Westm. 2, 13 Edw. I. c. 24, for framing new
writs when wanted, is almost rendered useless by the very great perfection of
the antient forms. And indeed I know not whether it is a greater credit to our
laws, to have such a provision contained in them, or not to have occasion, or at
least very rarely, to use it.
In the times of our Saxon ancestors the right of possession seems only to
have been recoverable by writ of entry,(a) which was then usually brought in
the county-court. And it is to be observed that the proceedings in these
actions were not then so tedious when the courts were held and process issued
from and was returnable therein at the end of every three weeks, as they
became after the conquest, when all causes were drawn into the king's courts,
and process issued only from term to term; which was found exceedingly dila
tory, being at least four times as slow as the other. And hence a new remedy was
invented m many cases, to do justice to the people and to determine the pos
session in the proper counties, and yet by the king's judges. This was the
remedy by assize, which is called, by statute Westm. 2, 13 Edw. I. c. 24, festinum
remedium, in comparison with that by a writ of entry ; it not admitting of
many
2. The
dilatory
writ of
pleas
assize
andisproceedings
said to havetobeen
which
invented
other real
by Glanvil,
actions are
chief
subject.(6)"
justice to
Heniy the Second ;(c) and if so, it seems to owe its introduction to the parlia
ment held at Northampton in the twenty-second year of that prince's reign ;
when justices in eyre were appointed to go round the kingdom in order to take
♦18^1 these assizes: and the assizes themselves *(particularly those of mort
J d'ancestor and novel disseisin) were clearly pointed out and described. (d)
(•) Ibid. 16.
(r) I. N. B. 148. Finch, L. 314. Stat. Westm. 2, IS Edw.
c. 7.See Brncttra. 7. 4, fr. 7, c. 6, J 4. Brftton, c. 114, fol. 264.
(■)
"Tie most usual were,—1. The writs of entry sur disseisin
and of intrusion, (F. N. B. 191, 203,) which are brought
to remedy either of those species of ouster. 2. The writs of
dum fuil infra setatem and dum fvit nim ctmipns mentis,
(ibid. 192, 202,) which lie for a person of full age, or one
who hath recovered his understanding, after having (when
under age or insane) aliened his lands, or for the heirs of
such alienor. 3. The writs of cui in vita and cui ante divorlium, {ibid. 193, 204,) for a woman, when a widow or
divorced, whose husband during the coverture (cut in vita
sua, vd cui ante dirortium, ipsa contradicere non potuit)
faatb aliened her estate. 4. The writ ad communem legem,
(ibid. 207,) for the reversioner, after the alienation and death
of the particubir tenant for life. 5. The writs in casu pro
viso and in consimili cam, (ibid. 205, 206,) which lay not ad
oommunem legem, but are given, by stat. Gloc. 6 Edw. I. c. 7,
ud Westm. 2, 13 Edw. I. c. 24, for the reversioner after the

alienation, hut during the life, of the tenant in dower or
other tenant for life. 6. The writ ad terminum qui prrnteriit, (ibid. 201,) for the reversioner, when the possession is
withheld by the lessee or a stranger after the determination
of a lease for years. 7. The writ causa matrimonii prsdttcurl, (ibid. 205,) for a woman who giveth land to a man Id
fee or for life, to the Intent that he may marry her, and 1m
doth
And 42.
the like in case of other deforcements
(<■) not.
Oilb. Ten.
(»)
Booth,
262.
(•) Mirror, c. 2, f 25.
(*) g 9. jSV domxnus feodi negai hseredibus defuncti sain
nam ejusdem feodi, fustitiarii domini regis faciant iud*
fieri, recognitionem per 711. legale* homines, qualem saisitusm
defunctus inde habuit, die qua fuit vivus et mortuus ; et\
sicut recoanitum fuerit, ita lisrredibus ejus restituant, \ 10
Justiiiarxi domini regis faciant fieri recognitionem de dissaisinis factis super assisam, a tempore quo dominie rest
venit in Angliam proxime post pacem factam inter ipsum et
regem fUium suum, Spelm. Cod, 330.

■ The remedy by writ of entry was abolished by 3 4 4 W. IV. c. 27, s. 36.—Stkwabt.
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As a writ of entry is a real action which disproves the title of the tenant by
showing the unlawful commencement of his possession, so an assize is a leal
action which proves the title of the demandant merely by showing his or hia
ancestor's possession :(e) and these two remedies are in all other respects so
totally alike that a judgment or recovery in one is a bar against the other ; so
that when a man's possession is once established by either of these possessory
actions it can never be disturbed by the same antagonist in any other of them.
The word assize is derived by Sir Edward Coke(/) from the Latin assideo, to
sit together; and it signifies, originally, the jury who try the cause and sit
together for that purpose. By a figure it is now made to signify the court or
jurisdiction which summons this jury together by a commission of assize, 01
ad assisas capiendas ; and hence the judicial assemblies held by the king's commis
sion in every county, as well to take these writs of assize, as to try causes at
nisi prius, are termed in common speech the assizes. By another somewhat
similar figure the name of assize is also applied to this action, for recovering
possession of lands; for the reason, saith Littleton,^) why such writs at the
beginning were called assize, was, for that in these writs the sheriff is ordered
to summon a jury or assize; which is not expressed in any other original
writ. (A)
This remedy, by writ of assize, is only applicable to two species of injury
by ouster, viz., abatement, and a recent or novel disseisin. If the abatement
happened upon the death of the demandant's father or mother, brother or
sister, uncle or aunt, nephew or niece, the remedy is by an assize of mort d'an
cestor, or death of one's ancestor. This *writ directs the sheriff to
summon a jury or assize, who shall view the land in question, and re- L
<!Ognise whether such ancestor was seised thereof on the day of his death, and
whether the demandant be the next heir :(t) soon after which the judges come
down by the king's commission to take the recognition of assize : when, if these
points are found in the affirmative, the law immediately transfers the posses
sion from the tenant to the demandant. If the abatement happened on the
death of one's grandfather or grandmother, then an assise of mort d'ancestor no
longer lies, but a writ of ayle or de avo : if on the death of the great-grand
father or great-grandmother, then a writ of besayle or de proavo : but if it
mounts one degree higher, to the tresayle, or grandfather's grandfather, or if the
abatement happened upon the death of any collateral relation other than those
before mentioned, the writ is called a writ of cosinage or de consanguineo.{k)
And the same points shall be inquired of in all these actions ancestrel as in an
assize of mort d'ancestor ; they being of the very same nature :(l) though they
differ in this point of form, that these ancestrel writs (like all other writs of
praxipe) expressly assert a title in the demandant, (viz., the seisin of the ances
tor at his death, and his own right of inheritance,; the assize asserts nothing
directly, but only prays an inquiry whether those points be so.(m) There is
also another ancestrel writ, denominated a nuper obiit, to establish an equal
division of the land in question, where, on the death of an ancestor who has
several heirs, one enters and holds the others out of possession.(n) But a man
is not allowed to have any of these actions ancestrel for an abatement conse
quent on the death of any collateral relation beyond the fourth degree ;(o)
though in the lineal ascent he may proceed ad infinitum.{p~) For there must
be some boundary, else the privilege would be universal; which is absurd : and
therefore the law pays no regard to the possession of a collateral ancestor who
was no nearer than the fifth degree.
*It was always held to bo a law(gr) that where lands were devisable
in a man's last will by the custom of the place, there an assize of
mort d'ancestor did not lie. For where lands were so devisable, the right of
(/)
I list. 163.
if) >1 234.
(») Co. Lltt. 169.
<«) F. N. a 196. Finch, L. 290.
(») Finch,
L. 286,2,267.
(I)
Stat Weatm.
13 Edw. I. 0. 20.
Vou II.—9

(")
F. N. on
B. F.197.N. B.
Pinch,
(•) Hale
221. L. 298.
(») Fitz. Abr. tit. txtmagt, 16.
(«) Bracton, U 4, de auis. mortu anteanarit, c. U, I *
F. N. B. 196.
■»
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possession could nevjr be determined by a process which, inquired only of
these two points, the seisin of the ancestor and the heirship of the demandant
And hence it may be reasonable to conclude, that when the statute of wills, 32
Hen. VIII. c. 1, made all socage-lands devisable, an assize of mort d'ancestor no
longer could be brought of lands held in socage ;(r) and that now, since the
statute 12 Car. II. c. 24, (which converts all tenures, a few only excepted, into
free and common socage,) no assize of mort d'ancestor can be brought of any
perly
lands had
in the
to the
kingdom,
writs of
butentry."
that, in case of abatements, recourse must be pro
An assize of novel (or recent) disseisin is an action of the same nature with
the assize of mort d'ancestor before mentioned, in that herein the demandant'*
possession must be shown. But it differs considerably in other points; par
mitted,
ticularlyininterms
that of
it recites
direct averment;
a complaintwhereupon
by the demandant
the sheriff
of the
is commanded
disseisin com
to
reseize the land and all the chattels thereon, and keep the same in his custody
till the arrival of the justices of assize, (which in fact hath been usually
omitted ;)(s) and in the mean time to summon a jury to view the premises, and
make recognition of the assize before the justices.(f) At which time the tenant
may plead either the general issues ntd tort, nul disseisin, or any special plea.
And if, upon the general issue, the recognitors find an actual seisin in the de
mandant, and his subsequent disseisin by the present tenant, he shall have
judgment to recover his seisin, and damages for the injury sustained : being the
only case in which damages were recoverable in any possessory actions at tho
common law ;(u) the tenant being in all other cases allowed to retain the inter*1881 me,d'ate profits of the *land, to enable him to perform the feodal service.
-I But costs and damages were annexed to many other possessory actions
by the statutes of Marlberge, 52 Hen. III. c. 16, and Glocester, 6 Edw. I. c. 1.
And to prevent frequent and vexatious disseisins, it is enacted by the statute
of Merton, 20 Hen. III. c. 3, that if a person disseised recover seisin of the land
again by assize of novel disseisin, and be again disseised of the same tenements
by the same disseisor, he shall have a writ of re-disseisin ; and if he recover
therein, the re-disseisor shall be imprisoned ; and by the statute of Marlberge,
52 Hen. III. c. 8, shall also pay a fine to the king : to which the statute Westm.
2, 13 Edw. I. c. 26 hath superadded double damages to the party aggrieved. In
like manner, by the same statute of Merton, when any lands or tenements are
recovered by assize of mort d'ancestor, or other injury, or any judgment of the
court, if the party be afterwards disseised by the same persoa against whom
judgment was obtained, he shall have a writ of post-disseisin against him ; which
subjects the post-disseisor to the same penalties as a re-disseisor. The reason
of all which, as given by Sir Edward Coke,(u>) is because such proceeding is a
contempt of the king's courts, and in despite of the law ; or, as Bracton more
fully expresses it,(x) "talis qui ita convictus fuerit, dupliciter delinquit contra regem :
quia facit disseisinam et roberiam contra pacem suam ; et etiam ausu temerario irrita
facit ea, quoe in curia domini regis rite acta sunt : et propter duplex delictum merilo
sustinere debet pamam duplicatam."
In all these possessory actions there is a time of limitation settled, beyond
which no man shall avail himself of the possession of himself or his ancestors,
or take advantage of the wrongful possession of his adversary. For, if he be
negligent for a long and unreasonable time, the law refuses afterwards to lend
him any assistance, to recover the possession merely ; both to punish his neglect,
(nam leges vigilantibus, non dormientibus, subveniunt^) and also because it is pre»
M
1 Leon.
(») Bract.
(•) See
Booth,
211. 287.
Bract. 4, 1, 19, 3 7.
(»)2
Inst. 187.
83, 84.Stat Marlbr. c. 16.
(<) F. N. B. 177.
{•) L. 4, c. 49.
" In Launder vs. Brooks and others, Cro. Car. 562, the court of King's Bench " re»olved that an assize of mort d'ancestor lies of lands devisable ; but if the defendant
plead that the land is by custom devisable, and was devised to him, it is a good bar to the
action." This seems more sensible than to deny generally a form of action to the heir
because in a particular case there may be a good bar to his right.—Coleridge.
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■tamed that the supposed wrong-doer has in such a length of time procured a>
legal title, otherwise *he would sooner have been sued. This time of r»ioo
limitation by the statute of Merton, 20 Hen. III. c. 8, and Westm. 1, 3 L
Edw. I. c. 39, was successively dated from particular eras, viz., from the return
of king John from Ireland, and from the coronation, &c. of king Henry the Third.
But this date of limitation continued so long unaltered that it became indeed no
limitation at all; it being above three hundred years from Henry the Third's
coronation to the year 1540, when the present statute of limitations(y) was
made. This, instead of limiting actions from the date of a particular event, as
before, which in process of years grew absurd, took another and more direct
course, which might endure forever : by limiting a certain period, as fifty years
for lands, and the like period(z) for customary and prescriptive rents, suits, and
services, (for there is no time of limitation upon rents created by deed, or re
served on a particular estate,)(a) and enacting that no person should bring any
possessory action, to recover possession thereof merely upon the seisin, or dis
possession of his ancestors, beyond such certain period. But this doos not
extend to services which by common possibility may not happen to become
due more than once in the lord's or tenant's life; as fealty, and the like.(£>) And
all writs, grounded upon the possession of the demandant himself, are directed
to be sued out within thirty years after the disseisin complained of; for if it be
an older date, it can with no propriety be called a fresh, recent, or novel dis
seisin; which name Sir Edward Coke informs us was originally given to this
proceeding, because the disseisin must have been since the last eyre or circuit
of the justices, which happened once in seven years, otherwise the action was
fone.(c) And we may observe,(d) that the limitation, prescribed by Henry the
econd at the first institution of the assize of novel disseisin, was from his own
return into England, after the peace made between him and the young king his
son; which was but the year before."
♦What has been here observed may throw some light on the doctrine ,,,„»
of remitter, which we spoke of in the second chapter of this book ; and *■
which we may remember was whore one who hath right to lands, but is out of
possession, hath afterwards the freehold cast upon him by some subsequent de
fective title, and enters by virtue of that title. In this case the law remits him
to his antient and more certain right, and by an equitable fiction supposes him
to have gained possession in consequence and by virtue thereof: and this, be
cause he cannot possibly obtain judgment at law to be restored to his prior
right, since he is himself the tenant of the land, and therefore hath nobody
against whom to bring his action. This determination of the law might seem
superfluous to a hasty observer; who perhaps would imagine, that since the
tenant hath now both the right and also the possession, it little signifies by
what means such possession shall be said to be gained. But the wisdom of our
antient law determined nothing in vain. As the tenant's possession was gained
by a defective title, it was liable to be overturned by showing that defect in a
writ of entry; and then he must have been driven to his writ of right, to re
cover his just inheritance : which would have been doubly hard, because during
the time he was himself tenant he could not establish his prior title by any pos
sessory actions. The law therefore remits him to his prior title, or puts him in
the same condition as if he had recovered the land by writ of entry. Without
the remitter, he would have had jus, et seisinam separate; a good right, but ft
bad possession: now, by the remitter, he hath the most perfect of all titles, jurit
et seisince conjunctionem.
III. By these several possessory remedies the right of possession mav be ro
ts')
VIII. c.original
2. edition of the statute, aj>. 1510,
(•)
(•) 32
So Hen.
Bertbelct'a
(») 8Co.Rep.
Litt.«6.116.
«ud Cay's, Pickering's, and Kuffhead's editions, examined
r<) 1 Inst. 153. Booth, 210.
with the record. RasteU's and other intermediate editions,
(d) See page 184.
which Sir Edwarr* Ct ke rZ Inst. tt5) and other subsequent
writers hare followed, m-Jce it only/orty years for rents, Ac
"But all these distinctions are now chiefly of interest as matters of antiquity; for all
writs of assize are abolished. 3 & 4 W. IV. c. 27, s. 36.—Stiwabi.
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itored to him that is unjustly deprived thereof. But the right of possession
(though it carries with it a strong presumption) is not always conclusive evi
dence of the right of property, which may still subsist in another man. For, as
*191 1 *one man may nave the possession, and another the right of possession,
-! which is recovered by these possessory actions ; so one man may have
the right of possession, and so not be liable to eviction by any possessory action,
and another may have the right of property, which cannot be otherwise asserted
than by the great and final remedy of a writ of right, or such correspondent
writs as are in the nature of a writ of right.
This happens principally in four cases : 1. Upon discontinuance by the aliena
ferred
tion ofittenant
to theinalienee
tail : ;whereby
and therefore
he whohishad
issue,
the orright
those
of in
possession
remainder
hath
or rever
trans
sion, shall not be allowed to recover by virtue of that possession, which the
tenant hath so voluntarily transferred. 2, 3. In case of judgment given against
either party, whether by his own default, or upon trial of the merits, in any
possessory action : for such judgment, if obtained by him who hath not the true
ownership, is held to be a species of deforcement; which, however, binds the
right of possession, and suffers it not to be ever again disputed, unless the right
of property be also proved. 4. In case the demandant, who claims the right, is
barred from these possessory actions by length of time and the statute of limita
tions before mentioned : for an undisturbed possession for fifty years ought not
to be devested by any thing but a very clear proof of the absolute right of
property. In these four cases the law applies the remedial instrument of either
the writ of right itself, or such other writs as are said to be of the same nature
1. And first, upon an alienation by tenant in tail, whereby the estate-tail is
discontinued, and the remainder or reversion is by failure of the particular estate
displaced, and turned into a mere right, the remedy is by action of formedon,
(secundum formam doni,) which is in the nature of a writ of right,(e) and is the
highest action that tenant in tail can have.(/) For he cannot have an absolute
writ of right, which is confined only to such as claim in fee-simple : and for that
reason this writ of formedon was granted him by the statute de donis or
♦1921 *^estm- 2, 13 Edw. I. c. 1, which is therefore emphatically called his
* writ of right.(g) This writ is distinguished into three species : a formedon
in the descender, in the remainder, and in the reverter. A writ of formedon in the
descender lieth, where a gift in tail is made, and the tenant in tail alienes the
lands entailed, or is disseised of them, and dies; in this case the heir in tail
shall have this writ of formedon in the descender, to recover these lands so given
in tail against him who is then the actual tenant of the freehold. (A) In which
action the demandant is bound to state the manner and form of the gift in tail,
and to prove himself heir secundum formam doni. A formedon in the remainder
lieth, where a man giveth lands to another for life or in tail, with remainder to
a third person in tail or in fee, and he who hath the particular estate dieth
without issue inheritable, and a stranger intrudes upon him in remainder and
keeps him out of possession. (£) In this case the remainder-man shall have his
writ of formedon in the remainder, wherein the whole form of the gift is stated,
and the happening of the event upon which the remainder depended. This writ
is not given in express words by the statute de donis; but is founded upon the
equity of the statute, and upon this maxim in law, that if any one hath a right
to the land, he ought also to have an action to recover it. A formedon in the
reverter lieth, where there is a gift in tail, and afterwards by the death of the
donee or his heirs without issue of his body the reversion falls in upon the
donor, his heirs, or assigns : in such case the reversioner shall have his writ to
recover the lands, wherein he shall suggest the gift, his own title to the rever
sion minutely derived from the donor, and the failure of issue upon which his
reversion takes place.(A) This lay at common law, before the statute de donis,
if the donee aliened before he had performed the condition of the gift, by having
132

(•) Finch, L. 267.
(/)Co. Litt.816.
(#) t. N. B. 25S.

<») F. N. B. 211, 212.
(') Ibid. 217.
(*) Ibid. 21». 8 Rep. 83.
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issue, and afterwards died without any.(i) The time of limitation in a r + 109
formedon, by statute 21 Jac. I. c. 16, is twenty years ;u within *which space
of time after his title accrues, the demandant must bring his action, or else he
is forever barred."
2. In the second case ; if the owners of a particular estate, as for life, in dower,
by the curtesy, or in fee-tail, are barred of the right of possession by a recovery
had against them, through their default or non-appearance in a possessory action,
they were absolutely without any remedy at the common law : as a writ of right
does not lie for any but such as claim to be tenants of the fee-simple. Therefore
the statute Westm. 2, 13 Edw. I. c. 4 gives a new writ for such persons, after
their lands have been so recovered against them by default, called a quod ei de
forced!; which, though not strictly a writ of right, so far partakes of the nature
of one, as that it will restore the right to him who has been thus unwarily
deforced by his own default.(m) But in case the recovery were not had by his
own default, but upon defence in the inferior possessory action, this still remains
final with regard to these particular estates, as at the common law : and henco
it is, that a common recovery (on a writ of entry in the post) had, not by default
of the tenant himself, but (after his defence made and voucher of a third person
to warranty) by default of such vouchee, is now the usual bar to cut off an estatetail.(n)
3, 4. Thirdly, in case the right of possession be barred by a recovery upon the
merits in a possessory action, or lastly by the statute of limitations, a claimant
in fee-simple may have a mere writ of right; which is in its nature the highest
writ in the law,(o) and lieth only of an estate in fee-simple, and not for him who
hath a less estate. This writ lies concurrently with all other real actions, in which
an estate of fee-simple may be recovered : and it also lies after them, being as it
were an appeal to the mere right, when judgment hath been had as to v*\a±
the possession in an inferior possessory *action.(p) But though a writ L
of right may be brought, where the demandant is entitled to the possession, yet
it rarely is advisable to be brought in such cases ; as a more expeditious and
easy remedy is had, without meddling with the property, by proving the de
mandant's own, or his ancestor's, possession, and their illegal ouster, in one of
the possessory actions. But in case the right of possession be lost by length
of time, or by judgment against the true owner in one of these inferior suits,
there is no other choice : this is then the only remedy that can be had ; and it
is of so forcible a nature, that it overcomes all obstacles, and clears all objections
that may have arisen to cloud and obscure the title. And, after issue once
joined in a writ of right, the judgment is absolutely final; so that a recovery
aad in this action may be pleaded in bar of any other claim or demand. (q)
The pure, proper, or mere writ of right lies only, we have said, to recover
lands in fee-simple, unjustly withheld from the true proprietor. But there are
(<) Finch, L. 288.
(*) F. N. B. L
(«) F. N. B. 165.
(J>) Ibid. 1, 6.
(«) See book li. ch. 21.
(i) Ibid. 6. Co. Litt. 168.
M The twenty years within which a formedon in the descender ought to be commenced
under the 21 Jac. I. c. 16, begin to run when the title descends to the first heir in tail,
unless he lie under a disability ; and the heirs of such person who suffers the twenty
years to elape without commencing the formedon are utterly excluded, and the right
of entry is forever lost. 3 Brod. & Bing. 217. 6 East, 83 ; and see note 10, ante, 178.—
Chitty.
" It might seem, and has been contended, that a fresh title accrues to the issue in
tail of a person who has been barred by the lapse of time, and therefore that such
issue would have another twenty years in which to bring his formedon. But if this
construction prevailed at all, it is obvious that it would equally prevail through any
number of descents, and would virtually repeal the statute in the most pernicious
manner. In the case of Tolson vs. Kaye, 3 Brod. & Bing. 217, the court of Common
Pleas, therefore, determined that the first descent of the title, within twenty years
■iter which the statute requires the formedon to be sued out, is the descent upon that
claimant who, being free from any disability, suffers twenty years to elapse without
asserting his right ; and, consequently, that the bar which operates upon him equally
ooncludes a) claiming as his heirs.—^Coleridge.
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also some other writs which are said to be in the nature of a writ of right, be
cause their process and proceedings do mostly (though not entirely) agree with
the writ of right : but in some of them the fee-simple is not demanded ; and in
others not land, but some incorporeal hereditament. Some of these have been
already mentioned, as the writ of right of dower, of formedon, &c, and the others
will hereafter be taken notice of under their proper divisions. Nor is the mere
writ of right alone, or always, applicable to every case of a claim of lands in
fee-simple : for if the lord's tenant in fee-simple dies without heir, whereby an
escheat accrues, the lord shall have a writ of escheat,(r) which is in the nature
of a writ of right.(s) And if one of two or more coparceners deforces the other,
by usurping the sole possession, the party aggrieved shall have a writ of right,
»iqc-i de rationabili parte,(t) which may be grounded on the *seisin of the anJ cestor at any time during his life; whereas in a nuper obiit (which is a
possessory remedy)(w) he must be seised at the time of his death. But, waiving
these and other minute distinctions, let us now return to the general writ of
right.
This writ ought to be first brought in the court-baron(w) of the lord, of whom
the lands are holden; and then it is open or patent: but if he holds no court, or
hath waived his right, remisit curiam suam, it may be brought in the king's courts
by writ of pracipe originally ;(#) and then it is a writ of right close ;(y) being
directed to the sheriff and not the lord.(2) Also, when one of the king's imme
diate tenants in capite is deforced, his writ of right is called a writ of prompt
in capite, (the improper use of which, as well as of the former praecipe quia
dominus remisit curiam, so as to oust the lord of his jurisdiction, is restrained
by magna carta,)(a) and, being directed to the sheriff and originally returnable
in the king's courts, is also a writ of right close.{b) There is likewise a little writ
of right close, secundum consuetudinem manerii, which lies for the king's tenants in
antient demesne,(c) and others of a similar nature,(d) to try the right of their
lands and tenements in the court of the lord exclusively.(e) But the writ of
right patent itself may also at any time be removed into the county-court, by writ
of tolt,(J) and from thence into the king's courts by writ of pone{g) or recordari
facias, at the suggestion of either party that there is a delay or defect ofjustice.(A)
In the progress of this action,(i) the demandant must allege some seisin of
kncls. and tenements in himself,1" or else in some person under whom
■I he claims, and then derive the right *from the person so seised to him») F. N. B. 143.
(•) Pee book ii. ch. 6.
• Booth, 135.
U) Kitchen, tit. Ofyhold.
(i) F. N. B. 8.
(<) Bracton, i. 1, c. 11, 14, tr. 1, e. », ud tr. 3, c. IS, f ft
) See pace 186. _
Old Tennr. t. tmir m socage. Old N. B. t. garde, and t
(») Append. No. I. J 1.
brie/e de redo daw. F. N. B. 11.
(■) F. N. B. 2. Finch, L. 313.
(/) Append. No. I. { 2.
(»)
Booth, 81.No. 1. 1 4.
(») Ibid.
3 3.3, 4.
(•) Append.
(»)
F. N.B.
(•) C. 24.
(•) Append. No. I. > 5.
•) F. N. B. 6.
" A writ of right cannot be maintained without showing an actual seisin by taking th*
etplees, either in the demandant himself or the ancestor from whom he claims. 1 H.
B. 1. And the demandant must allege in his count that his ancestor was seised of
right, as well as that he was seised in his demesne as of fee. 2 B. & P. 570. 5 East,
272. And if the count state that the lands descended to four women, as nieces and
co-heirs of J. S., it must also show how they were nieces. 3 B. & P. 453. 1 N. R. 66.
Proof of possession of land and pernancy of the rents is prima facie evidence of a seisin
in fee of the pernor. But proof of forty years' subsequent possession by a daughter,
while a son and heir lived near and knew the fact, is much stronger evidence that the
first possessor had only a particular estate. 5 Taunt. 326. 1 Marsh 68. The court
requires a strict observance of the prescribed forms in this proceeding, and will not
assist the demandant who applies to rectify omissions or irregularities. 2 N. R. 429.
1 Marsh, 602. 1 Taunt. 415. 1 Bing. 208. The court will not permit the mise joined
in a writ of right to be tried by a jury instead of the grand assize, though both parties
desire it. 1 B. A P. 192. As to summoning and swearing the four knights, see 3
Moore, 249. 1 Taunt. & Brod. 17. They may be summoned from the grand jury when
present at the assizes. Ib. As to the tender of the demymark, and what the demand
ant must prove previous to the tenant being put upon proof of his title, see Holt C
134
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self; to which the tenant may answer by denying the df n.i.^dant'8 right, and
averring that he has more right to hold the lands than the demandant has to
demand them : and this right of the tenant being shown, it then puts the de
mandant upon the proof of his title : in which, if he fails, or if the tenant hath
iihown a better, the demandant and his heirs are personally barred of their
claim ; but if he can make it appear that his right is superior to the tenant's,
he shall recover the land against the tenant and his heirs forever. But even
this writ of right, however superior to any other, cannot be sued out at any
distance of time. For by the antient law no seisin could be alleged by the de
mandant, but from the time of Henry the First ;(#) by the statute of Merton,
20 Hen. III. c. 8, from the time of Henry the Second ; by the statute of Westm.
1, 3 Edward I. c. 39, from the time of Richard the First; and now, by statute
32 Henry VIII. c. 2, seisin in a writ of right shall be within sixty years. So
that the possession of lands in fee-simple uninterruptedly, for threescore years,
is at present a sufficient title against all the world j and cannot be impeached
by any dormant claim whatsoever.1*
I have now gone through the several species of injury by ouster and dispos
session of the Freehold, with the remedies applicable to each. In considering
which I have been unavoidably led to touch upon such obsolete and abstruse
learning, as it lies intermixed with, and alone can explain the reason ctf, those
parts of the law which are now more generally in use. For, without contem
plating the whole fabric together, it is impossible to form any clear idea of the
meaning and connection of those disjointed parts which, still form a considerable
branch of the modern law ; such as the doctrine of entries and remitter, the
levying of fines, and the suffering of common recoveries. Neither indeed is any
considerable part of that, which I have selected in this chapter from among the
venerable monuments of our ancestors, so *absolutely antiquated as to r „7
be out of force, though the whole is certainly out of use: there being
but a very few instances for more than a century past of prosecuting any real
action for land by writ of entry, assize, formedon, writ of right, or otherwise.
The forms are indeed preserved in the practice of common recoveries; but they
are forms and nothing else ; for which the very clerks that pass them are seldom
capable to assign the reason. But the title of lands is now usually tried in
actions of ejectment or trespass; of which in the following chapters."
(*) GlanT. I. 2, c. 3. Co. Litt. 1H.
N. P. 657 ; and see the precedents and notes, 3 Chitty on PI. 4th ed. 1355 to 1390.—
Cbittt.
'* This is far from being universally true ; for an uninterrupted possession for sixty
years will not create a title where the claimant or demandant had no right to enter
within that time ; as where an estate in tail, for life, or for years continues above sixty
years, still the reversioner may enter and recover the estate ; the possession must be
adverse, and lord Coke says, " It has been resolved that although a man has been out
of possession of land for sixty years, yet if his entry is not tolled he may enter and
bring any action of his own possession ; and if his entry be congeable, and he enter, he
may have an action of his own possession." 4 Co. 11, b.—Christian.
* All the real actions which have been mentioned in this chapter, and all others
whatsoever, with the exceptions of the writ of right of dower, the writ of dower unde nihil
Kibet and writ of quare impedit, have been abolished ; and the title to lands is now attcayt
tried, as it was usually 'n the time of Blackstone, by an action of ejectment or of treapau.
•-^■.iwast.
1U
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OF DISPOSSESSION, CHAPTER
OR OUSTER,XI.
OF CHATTELS REAL.

,,po,
*Having in the preceding chapter considered with some attention the
-! several species of injury by dispossession or ouster of the freehold, to
gether with the regular and well-connected scheme of remedies by actions re.il,
which are given to the subject by the common law, either to recover the pos
session only, or else to recover at once the possession, and also to establish the
right of property ; the method which I there marked out leads me next to con
sider injuries by ouster of chattels real; that is, by amoving tho possession of
the tenant from an estate by statute-merchant, statute-staple, recognizance in
the nature of it, or elegit; or from an estate for years.
I. Ouster, or amotion of possession, from estates held by statute, recognizance,
or elegit, is only liable to happen by a species of disseisin, or turning out of the
legal proprietor, before his estate is determined by raising the, sum for which it
is given him in pledge. And for such ouster, though the estate be merely a chattel
interest, the owner shall have the same remedy as for an injury to a freehold ;
viz., by assize of novel disseisin.(a) But this depends upon the several statutes
*1991 wn'ch *create these respective interests,(6) and which expressly provide
J and allow this remedy in case of dispossession. Upon which account it
is that Sir Edward Coke observes,(c) that these tenants are said to hold their
estates ut liberum tenementum, until their debts are paid : because by the statutes
they shall have an assize, as tenants of the freehold shall have ; and in that
respect they have the similitude of a freehold.(d)1
II. As for ouster, or amotion of possession, from an estate for years; this hap
pens only by a like kind of disseisin, ejection, or turning out, of the tenant from
the occupation of the land during the continuance of his term. For this injury
the law has provided him with two remedies, according to the circumstances
and situation of the wrong-doer: the writ of ejectione firmm; which lies against
any one, the lessor, reversioner, remainder-man, or any stranger, who is himself
the wrong-doer and has committed the injury complained of; and the writ of
quare ejecit infra terminum, which lies not against the wrong-doer or ejector him
self, but his feoffee or other person claiming under him. These are mixed
actions, somewhat between real and personal: for therein are two things
recovered, as well restitution of the term of years, as damages for the ouster
•>r wrong.
1. A writ then of ejectione firmm, or action of trespass in ejectment,' licth where
(•) F. N. B. 178.
(•) 1 Inst 43.
m Stat. Wertm. 2. 13 Edw. I. c. 18. Stat, de mrrcatmbui,
pQ See book ii. ch. KI.
27 Edw. III. c S. Stat. 23 Hen. Vin. c. 6, 1 9.
1 The assize of novel disseisin, as we have seen in the notes to the last chapter, is now
abolished. These tenants therefore have the same remedy for the ouster of their
possession as the tenant of the freehold,—an ejectment.—Stewart.
' See, in general, Adams on Ejectment. Tidd Prac. 8 ed. 518, &c. Runington on
Ejectment, by Ballatine. Com. Dig. Ejectment. 1 Chitty on PI. 4 ed. 172.
In general, ejectment will lie to recover possession of any thing whereon an entry
can be made, and whereof the sheriff can deliver possession. But an ejectment can
not be maintained for a close, (II Rep. 55. Godb. 53,) a manor, without describing the
quantity of land therein, (Latch. 61. Lutw. Rep. 301. Hetl. 146,) a messuage and tene
ment, (1 East. 441. Stra. 834;) but after verdict (even pending a rule to arrest the judg
ment on this ground) the court will give leave to enter the verdict according to the
judge's notes for the messuage only, (8 East, 357 ;) nor a messuage or tenement, (3 Wils.
23,) nor a messuage situate in the parishes of A. and B., or one of them, (7 Mod. 457,) nor
for things *hat lie merely in grant, not capable of being delivered in execution, as an
advowson, common in gross, (Cro. Jac. 146,) a piscary, lb. Cro. Car. 492. 8 Mod. 277.
1 Brownl. 142. Contra, per Ashurst, J., 1 T. R. 361. And where the owner of the fee
by indenture granted to A. free liberty to dig for tin, and all other metals, throughout
wrtain lands there* - desci ibed, and the use of all wt er, water-courses, and to make
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lands or tenements are let for a term of years; and afterwards the lessor, rever
sioner, remainder-man, or any stranger, doth eject or oust the lessee of hia
term.(e) In this case he shall have his writ of ejection to call the defendant to
answer for entering on the lands so demised to the plaintiff for a term that is
not yet expired, and ejecting him.(/) And by this writ the plaintiff shall
recover back his term, or the remainder of it, with damages.
•Since the disuse of real actions, this mixed proceeding is become the r *9qq
common method of trying the title to lands or tenements. It may not
therefore be improper to delineate, with some degree of minuteness, its history,
the manner of its process, and the principles whereon it is grounded.
We have before seen,(^) that the writ of covenant, for breach of the contract
contained in the lease lor years, was antiently the only specific remedy ft*
recovering against the lessor a term from which he had ejected his lessee, to
gether with damages for the ouster. But if the lessee was ejected by a stranger,
claiming under a title superior(A) to that of the lessor, or by a grantee of tho
reversion, (who might at any time by a common recovery have destroyed the
term,)(i) though the lessee might still maintain an action of covenant against
the lessor for non-performance of his contract or lease, yet he could not by any
means recover the term itself. If the ouster was committed by a mere stranger,
without any title to the land, the lessor might indeed by a real action recover
possession of the freehold, but the lessee had no other remedy against the ejector
but in damages, by a writ of ejectione firmoe, for the trespass committed in ejecting
him from his farm.(#) But afterwards, when the courts of equity began to
oblige the ejector to make a specific restitution of the land to the party imme
diately injured, the courts of law also adopted the same method of doing com
plete justice ; and, in the prosecution of a writ of ejectment, introduced a species
of remedy not warranted by the original writ nor prayed by the declaration,
(which are ^calculated for damages merely, and are silent as to any re- r*201
stitution,) viz., a judgment to recover the term, and a writ of possession !■
thereupon.(I) This method seems to have been settled as early as the reign of
Edward I v.;(m) though it hath been said(n) to have first begun under Henry
VII., because it probably was then first applied to its present principal use, that
of trying the title to the land.
The better to apprehend the contrivance whereby this end is effected, wo
must recollect that the remedy by ejectment is in its original an action brought
by one who hath a lease for years, to repair the injury done him by disposses
sion. In order therefore to convert it into a method of trying titles to the free
hold, it is first necessary that the claimant do take possession of the lands, to
empower him to constitute a lessee for years, that may be capable of receiving
this injury of dispossession. For it would be an offence, called in our law main
tenance, (of which in the next book,) to convey a title to another, when the
grantor is not in possession of the land ; and indeed it was doubted at first,
whether this occasional possession, taken merely for the purpose of conveying
the title, excused the lessor from the legal guilt of maintenance.(o) When
') F. N. B. 220.
ouste par son lessor, briefe de covenant; et si par lessee on
j .Sue Appendix, No. II. g 1.
grantee de reversion, briefe de covenant versus son lessor, tt
eountera especial count, Ac. Fit*. Abr. tit. eject, firm 2.
i'J See page 157.
(») F. N. B. 1«.
See Bract. 7. 4, tr. 1, c. 36.
tf) See book ii. ch. 9.
(<) See Append. No. II. } 4, prope fin.
(*) P. ft, Bit n. Ejection* firmse West que un action de («) 7 Edw. IV. 6. Per Fairfax ; si home port ejections
smj/asr ess son nature, et le plaintiff ne recovera son terms firmm, le plaintiff recovera son terms qui est arere, si been
£l est a tenir, nient plus que en trespass home recovera come in quart ejecit infra terminum ; et, si nul soit arrcrK
mages pur tresspass nient fait, mes a feser ; mes U con- donques tout in damages. Bro. Abr. tit. quart ejecit infra
vient a suer par action de covenant at comen law a recoverer terminum, 6.
son terme:
concessit.
Et perparBelknap,
(») F.
N. Rep.
B.
Uy est,quod
lou lata
homecuria
est ouste
de son terme
(stranger,la (•)
1 Ch.
Ch,
- 220.Append. 39.
0 avera ejectione firmse versus cesty queluy ouste ; et til toil
adits, &c. reserving to himself liberty to drive any new adit and to carry any new
water-course over the premises granted, habendum for twenty-one years, with right of
re-c-ntry for breach of covenants, this deed, it was held, did not amount to a lease, but
contained a mere license to dig, &c., and the grantee could not maintain ejectment for
mines lying within the limits of the set but not connected with the workings of the
••»ntee. 2 B. & A. 72 1.—CniTTT.
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therefore a person, who hath right of entry into lands, determines to acquire
that possession, which is wrongfully withheld by the present tenant, he makes
(as by law he may) a formal entry on the premises; and being so in the pos
session of the soil, he there, upon the land, seals and delivers a lease for years
to some third person or lessee : and, having thus given him entry, leaves him in
possession of the premises. This iessee is to stay upon the land till the prior
tenant, or he who had the previous possession, enters thereon afresh and ousts
him; or till some other person (either by accident or by agreement beforehand)
•20" 1 comcs uPon the land, and turns him *out or ejects him. For this injury
"J the lessee is entitled to his action of ejectment against the tenant, or
this casual ejector, whichever it was that ousted him, to recover back his term
and damages. But where this action is brought against such a casual ejector as
is before mentioned, and not against the very tenant in possession, the court
will not suffer the tenant to lose his possession without any opportunity to
defend it. Wherefore it is a standing rule, that no plaintiff shall proceed in
ejectment to recover land against a casual ejector, without notice given to the
tenant in possession, (if any there be,) and making him a defendant if he pleases.
And, in order to maintain the action, the plaintiff must, in case of any defence,
make out four points before the court ; viz., title, lease, entry, and ouster. First,
he must show a good title in his lessor, which brings the matter of right entirely
before the court ; then, that the lessor, being seised or possessed by virtue of
such title, did make him the lease for the present term; thirdly, that he, the
iessee or plaintiff, did enter or take possession in consequence of such lease ; and
then, lastly, that the defendant ousted or ejected him. Whereupon he shall
have judgment to recover his term and damages; and shall, in consequence
have a writ of possession, which the sheriff is to execute by delivering him the
undisturbed and peaceable possession of his term.
This is the regular method of bringing an action of ejectment, in which the
titlo of the lessor comes collaterally and incidentally before the court, in order
to show the injury done to the lessee by this ouster. This method must be still
continued in due form and strictness, save only as to the notice to the tenant,
whenever the possession is vacant, or there is no actual occupant of the pre
mises ; and also in some other cases.* But, as much trouble and formality were
found to attend the actual making of the lease, entry, and ouster, a new and more
easy method of trying titles by writ of ejectment, where there is any actual
tenant or occupier of the premises in dispute, was invented somewhat more
than a century ago, by the lord chief justice Rolle,(^>) who then sat in the court
*.?no -l of upper bench ; so called during the exile of king Charles the *Second.
" J This new method entirely depends upon a string of legal fictions ; no
actual lease is made, no actual entry by the plaintiff, no actual ouster by the
defendant; but all are merely ideal, for the sole purpose of trying the title.4
(F) Stjrl. Fract. Beg. 108, edit. 1657.
* When the remedy by ejectment is pursued in an inferior court, the fictions of the
modern system are not applicable ; for inferior courts have not the power of framing
rules for confessing lease, entry, and ouster, nor the means, if such rules were entered
»nto, of enforcing obedience to them. 1 Keb. 690, 795. Gilb. Eject. 38. Adams on
Eject. 173. If the rule requiring service of notice upon the tenant in possession cannot
be observed on account of his having quitted, and his place of residence is unknown,
'2 Stra. 1064. 4 T. R. 464,) the claimant must resort to the ancient practice, (Ad.
Eject. 181,) except in particular cases, provided for by the 4 Geo. II. c. 28, 11 Geo. II.
c. 19, and 57 Geo. III. c. 52.—Chitty.
4 An actual entry is necessary to avoid a fine levied with proclamations, according to
the statute 4 Hen. VII. c. 24, (see book 2, p. 352 ;) and the demise laid in the eject
ment must be subsequent to the entry : but that is the only case in which an actual
entry is required, (2 Stra. 1086. Doug. 468. 1 T. R. 741. 4 Bro. P. C. 353. 3 Burr.
1895. 7 T. R. 433. 1 Prest. Conv. 207. 9 East, 17 ;) unless it is an ejectment brought
to recover on a vacant possession, and not by a landlord upon a right of reentry under
the 4 Geo. II. c. 28 ; in which case the lessor or his attorney must actually seal a lease
upon the premises to the plaintiff, who must be ejected by a real person. See the mode
of proceeding, 2 Cror\pt. Prac. 198.—Cmus-ir**.
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To this end, in the proceedings^) a lease for a term of years is slated to have
been made, by him who claims title, to the plaintiff who brings the action, as by
John Rogers to Richard Smith, which plaintiff ought to be some real person,
and not merely an ideal fictitious one who hath no existence, as is frequently
though unwarrantably practised ;(r)» it is also stated that Smith the lessee en
tered ; and that the defendant William Stiles, who is called the casual ejector,
ousted him ; for which ouster he brings this action. As soon as this action is
brought, and the complaint fully stated in the declaration,^) Stiles, the casual
ejector, or defendant, sends a written notice to the tenant in possession of the
lands, as George Saunders, informing him of the action brought by Richard
Smith, and transmitting him a copy of the declaration ; withal assuring him that
he, Stiles the defendant, has no title at all to the premises, and shall make no
defence ; and therefore advising the tenant to appear in court and defend his
own title : otherwise he, the casual ejector, will suffer judgment to be had against
him ; and thereby the actual tenant Saunders will inevitably be turned out of
possession.(t) On receipt of this friendly caution, if the tenant in possession
does not within a limited time apply to the court to be admitted a defendant in
the stead of Stiles, he is supposed to have no right at all ; and, upon judgment
being had against Stiles the casual ejector, Saunders the real tenant will be
turned out of possession by the sheriff.
But, if the tenant in possession applies to be made a defendant, it is allowed
him upon this condition ; that he enter into a rule of court(u) to confess, at the
trial of the cause, three of the four requisites for the maintenance of the plain
tiff's action ; viz., the lease of Rogers the lessor, the entry of Smith *the r*<>(\±
plaintiff, and his ouster by Saunders himself, now made the defendant *■
instead of Stiles: which requisites being wholly fictitious, should the defendant
put the plaintiff to prove them, he must of course be non-suited for want of
evidence ; but by such stipulated confession of lease, entry, and ouster, the trial
will now stand upon the merits of the title only.' This done, the declaration is
altered by inserting the name of George Saunders instead of William Stiles, and
the cause goes down to trial under the name of Smith, (the plaintiff,) on the
demise of Rogers, (the lessor,) against Saunders, the new defendant. And
therein the lessor of the plaintiff is bound to make out a clear title ; otherwise
his fictitious lessee cannot obtain judgment to have possession of the land for
the term supposed to be granted.' But, if the lessor makes out his title in a
(fl See Append. No. EL H 1, 2.
(«) Ibid.
(') fi Mod. 309.
(») Ibid. J 3.
I') Append. Ho. n. \ 2.
bility
'The
forpractice
costs inwas
casereprobated,
the defendant
because
succeeded.
it was considered
But this that
objection
it provided
is now no
obviated
responsi
by
its being always part of the consent rule that in such case the lessor of the plaintiff will
pay the costs, and an attachment will lie against him for disobedience of this as of
every other rule of court. Adams on Eject. 235, 298.— Chitty.
' It has been determined that no ejectment can be maintained where the lessor of
the plaintiff has not a legal right of entry ; and the heir at law was barred from re
covering in ejectment where there was an unsatisfied term raised for the purpose of
securing an annuity, though the heir claimed the estate subject to that charge. But a
satisfied term may be presumed to be surrendered. 2 T. R. 695. 1 T. R. 758. In Doe
on the demise of Bowerman vs. Sybourn, 7 T. R. 2, lord Kenyon declared that in all
cases where trustees ought to convey to the beneficial owner he would leave it to the
jury to presume, where such a presumption might reasonably be made, that they had
conveyed accordingly, in order to prevent a just title from being defeated by a matter
of form But if such a presumption cannot be made, he who has only the equitable
estate cannot recover in ejectment. Jones vs. Jones, 7 T. R. 46. The doctrine re
ance,
specting
stilltheprevails.
presumption
2 B. of& aA.
surrender
710, 782.of a3term,
Bar. though
& Cres.assigned
616 ; but
to attend
see Mr.theSugden's
inherit
able essay on the subject of presuming the surrender of a term. A person who claims
under an elegit sued out against the landlord cannot recover in ejectment against the
tenant whose lease was granted prior to the plaintiff's judgment. 8 T. R. 2.—Christian.
5 Before the following rules it was necessary for lessor of plaintiff to prove on the trial
the defendant's possession of the premises in question, although the defendant had
entered into the general concent nile, to confess lease, entry, and ouster. 7 T. R. 327
13S>
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satisfactory manner, then judgment and a writ of possession shall go for Richard
Smith the nominal plaintiff, who by this trial has proved the right of John
Rogers, his supposed lessor. Yet, to prevent fraudulent recoveries of the pos
session, by collusion with the tenant of the land, all tenants are obliged by
statute 11 Geo. II. c 19, on pain of forfeiting three years' rent, to givo notice
to their landlords, when served with any declaration in ejectment; and any
landlord may by leave of the court be made a co-defendant to the action, in case
the tenant himself appears to it ; or, if he makes default, though judgment mus
be then signed against the casual ejector, yet execution shall do stayed, in case
the landlord applies to be made a defendant, and enters into the common rule ;
a right which indeed the landlord had, long before the provision of this statute ;(t>)
in like manner as (previous to the statute of Westm. 2, c. 3) if in a real action
the tenant of the freehold made default, the remainder-man or reversioner had
a right to come in and defend the possession ; lest, ifjudgment were had against
the tenant, the estate of those behind should be turned to a naked right.(ic)*
But, if the new defendants, whether landlord or tenant, or both, after entering
into the common rule, fail to appear at the trial, and to confess lease, entry, ana
*2fl'S 1 ou8ter, the plaintiff, Smith, must indeed be there *non-suited, for want of
J proving those requisites ; but judgment will in the end be entered against
the casual ejector Stiles ; for the condition on which Saunders, or his landlord,
was admitted a defendant is broken, and therefore the plaintiff is put again in
the same situation as if he never had appeared at all ; the consequence of which
(we have seen) would have been, that judgment would have been entered for tho
plaintiff, and the sheriff, by virtue of a writ for that purpose, would have turned
out Saunders, and delivered possession to Smith. The same process therefore
as would have been had, provided no conditional rule had been ever made, must
now be pursued as soon as the condition is broken*
(•) Styl. Pract. Rag. 10S, 111, 265. 7 Mod. 70. SaUc 267.
(») Bracton, L 6, c 10, { 14.
Burr. 1301.
1 B. 4 P. 573. But by rule in King's Bench, M. T. 1820, it was ordered that in every
action of ejectment the defendant shall specify in the consent rule for what premises
he intends to defend, and shall consent in such rule to confess upon the trial that the
defendant (if he defends as tenant, or, in case he defends as landlord, that his tenant)
was, at the time of the service of the declaration, in the possession of such premises ;
and that if upon the trial the defendant shall not confess such possession, as well as
lease, entry, and ouster, whereby the plaintiff shall not be able further to prosecute his
suit against the said defendant, then no costs shall be allowed for not further prose
cuting the same, but the said defendant shall pay costs to the plaintiff, in that case to
De taxed. In the following year the same rule was adopted by the court of Common
Pleas. See 2 Brod. & Bing. 470.—Chittt.
• A devisee, although he has never been in possession, has been permitted to defend
as a landlord under this statute. 11 Geo. II. c. 19. 4 T. R. 122.—Chittt.
• Where an ejectment is defended merely to continue the possession of the premises
and no defence is made at the trial, the practice is for the crier of the court, first, t<
call the defendant to confess lease, entry, and ouster, and then the plaintiff, as in othei
cases of nonsuits, to come forth, or he will lose his writ of nisi prius. Though in thi>
case the judgment is given against the casual ejector, yet the costs are taxed as in othet
cases, and if the real defendant refuses to pay them the court will grant an attachment
against him. Salk. 259. In like manner, if there be a verdict for the defendant, or the
nominal plaintiff be non-suited without the default of the defendant, the defendant must
tax his costs and sue out a writ of execution against the nominal plaintiff; and if, upon
serving the lessor of the plaintiff with his writ and a copy of the rule to confess lease,
^ntry, and ouster, the lessor of the plaintiff does not pay the costs, the court will grant
an attachment against him. 2 Cromp. Pract. 214. In ejectment the unsuccess'ul party
may re-try the same question as often as he pleases without the leave of the court ; for by
making a fresh demise to another nominal character, it becomes the action of a new
plaintiff upon another right, and the courts of law cannot any further prevent this repe
tition of the action than by ordering the proceedings in one ejectment to be stayed til.
the costs of a former ejectment, though brought in another court, be discharged. 2 Bla.
Rep. 1158. Barnes, 133. But a court of equity, in some instances where there have been
several trials in ejectment for the same premises, though the title was entirely legal, ha*
granted a perpetual injunction. 1 P. Wms. 672.—Christian.
New proceedings for the recovery of land have been created by the Common-Law
14(1
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The damages recovered in these actions, though formerly tneir only id lent,
ire now usually i^since the title has been considered as the principal question)
very small and inadequate, amounting commonly to one shilling, or some other
trivial sum. In order therefore to complete the remedy when the possession
has been long detained from him that hath the right to it, an action of trespass
also lies, after a recovery in ejectment, to recover the mesne profits which the
tenant in possession has wrongfully received.10 Which action may be brought
in the name of either the nominal plaintiff in the ejectment, or his lessor,
■gainst the tenant in possession, whether he be made party to the ejectment
or sutlers judgment to go by default/x) In this case the judgment in eject
ment is conclusive evidence against the defendant for all profits which nave
accrued since the date of the demise stated in the former declaration of the
plaintiff ; rut if the plaintiff sues for any antecedent profits the defendant may
make a new defence."
(•) 4 Burr. MS.
Procedure Act, 1852, and the former action of ejectment has given place altogether to
this new procedure.
The form of action which has been abolished was valuable in this respect,—that it
allowed no questions to be raised except that of title. If the person who brought the
action had a right to possession, he was entitled to recover, without regard to whether
the person in possession or who took defence to the action had ousted him or not. The
new action is also an action for recovery of the land, without regard to any other claim
which may exist between the parties.
An action of ejectment is now commenced by the issue of a writ directed to the persons
in possession by name, and to all persons entitled to defend the possession of the pro
perty
Theclaimed,
writ must
which
stateproperty
the names
must
of all
be described
the persons
in the
in whom
writ with
the title
reasonable
is alleged
certainty.
to be ;
and it commands the persons to whom it is directed to appear, within sixteen days after
service in the court from which it issued, to defend the possession of the property sued
for, or such part thereof as ihey may think fit. It must also contain a notice that in
default of appearance they will be turned out of possession. —Stewart.
It has not been deemed necessary to pursue the new procedure further than is con
tained in the foregoing extract. The action has been divested of its cumbrous fictions,
and all the ends of real justice are attained by a simple and intelligible process. Many
of the United States had long preceded England in this valuable reform ; but several
•till continue to employ the ancient form ; and in the circuit courts of the United States,
in those States in which it was in use when those courts were established, it is still em
ployed.—Sharswood.
10 But with reference to mesne profits accrued up to the day of the verdict, and in cases
where the tenancy existed under lease or agreement, resort to this separate action is
superseded by sect. 2 of stat. 1 Geo. IV. c. 87, which enacts, "Wherever thereafter it
■hall appear on the trial of any ejectment, at the suit of a landlord against a tenant, that
such tenant or his attorney hath been served with due notice of trial, the plaintiff shall
not be non-suited for default of the defendant's appearance, or of confession of lease,
entry, and ouster ; but ihe production of the consent rule and undertaking of the
defendant shall in all such cases be sufficient evidence of lease, entry, and ouster ; and
the judge before whom such cause shall come on to be tried shall, whether the defendant
shall appear upon such trial or not, permit the plaintiff on the trial, after proof of his
right to recover possession of the whole or of any part of the premises mentioned in the
declaration, to go into evidence of the mesne profits thereof which shall or might have
accrued from the day of the expiration or determination of the tenant's interest in the
same down to the time of the verdict given in the cause, or to some preceding day, to
be specially mentioned therein ; and the jury on the trial finding for the plaintiff shall
in such case give their verdict upon the whole matter, both as to the recovery of the
whole or any part of the premises, and also as to the amount of the damages to be paid
for such mesne profits. The said act not to bar the landlord from bringing trespass for
the mesne profits to accrue from the verdict or the day so specified therein down to th«
day of the delivery of possession of the premises recovered in the ejectment."—Chittt.
"The defendant may plead the statute of limitations, and by that means protect him
self from the payment of all mesne profits except those which have accrued within the
last six years. Bull. N. P. 88.—Christian.
The common remedy by ejectment is generally treated as a mixed action, the party
interested thereby recovering his estate and damages for the ouster ; but as those damages
are nominal, and the claimant must in order to recover the intermediate profits resort
to an action of trespass, such action of ejectment is in substance merely for the recovery
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Such is the modern way of obliquely bringing in question the title to landg
and tenements, in order to try it in this collateral manner ; a method which is
now universally adopted in almost every case. It is founded on the same prinriple as the antient writs of assize, being calculated to try the mere possessory
*906 1 l'^e *° an e8^ate ; and hath succeeded to those real actions, *as being
J infinitely more convenient for attaining the end of justice ; because, the
form of the proceeding being entirely fictitious, it is wholly in the power of the
of the estate. But in one instance, in favour of landlords, a remedy by ejectment ia
fiven nearly resembling the ancient and mixed action ; for it is enacted by 1 Geo. IV. c
7, that upon refusal by a late tenant to deliver up possession upon the expiration of his
tenancy by lease or written agreement, and after lawful demand in writing, the landlord,
on bringing an ejectment, may address a notice at the foot of the declaration to the
tenant, requiring him to appear in court on the first day of the next term, or if in Wales,
or the counties palatine of Chester, Lancaster, or Durham, on the first day of the assizes,
or appearance-day, there to be made defendant, and to find bail ; or in case of his non
appearance, upon production of the lease, agreement, &c. and the proper affidavits by
the landlord, &c, the court may grant a rule, calling on the tenant to show cause why
he should not, upon being admitted defendant, besides entering into the common rule,
undertake, in case a verdict should pass against him, to give the plaintiff a judgment, to
be entered up against the real defendant of the term next preceding the trial, and also
why he should not enter into a recognizance by himself and two sufficient sureties in a
reasonable sum (to be named) conditioned to pay the costs and damages which shall be
recovered by the plaintiff in the action. Upon the rule being made absolute, if the
tenant do not conform, judgment to be for the plaintiff. The act further provides that,
whether the defendant appear or not at the trial, the plaintiff may go into proof, and the
jury give damages for mesne profits down to the verdict or a day specified therein. See
1 Dowl. & Ryl. 433. But when the required undertaking is given, it is provided that if
It appear to the judge that the finding of the jury was contrary to the evidence, he may
order a stay of execution till the fifth day of the next term ; and he is bound to make
this order if the defendant desire it, upon his undertaking to give security not to com
mit any kind of waste, or sell the crops, &c. And if the result of the trial under this
act be against the landlord, the tenant shall have judgment with double costs.
The statute 1 Geo. IV. c. 87 does not extend to the case of a lessee holding over after
notice to quit, given by himself, where his tenancy has not expired by the efflux of time.
I Dowl. & Ryl. 540. And where a tenant holds from year to year, without a lease or
agreement in writing, it is not within the first section of the statute, (1 Geo. IV. c. 87.) 5 B.
& A. 770. But an agreement in writing, for apartments for three months certain, comes
within the meaning of the words of the act, where the party holds for any term, or
number of years certain, or from year to year. 5 B. & A. "66. 1 Dowl. & Ryl. 433. A
tenant being in possession, under an agreement that the landlord should grant a lease
for eight years, and that the tenant should pay 40s. for every day he held over, con
tinued to hold the whole time, though the lease was never granted ; and, upon his hold
ing over, notice to quit and demand of possession, with notice of ejectment, was regu
larly served. It was held that the tenant was not to be treated as a tenant from year to
year, and that the demand of possession was sufficient notice within the statute, so as
to entitle the plaintiff to the benefit of the undertaking and security required by that
utatute. 2 Dowl. & Ryl. 565.
The rule nisi, calling on a tenant to enter into a recognizance under this statute, need
not specify all the particulars thereby required, as the court may mould the rule accord
ing to its requisites, upon showing cause. 5 B. & A. 766. 1 Dowl. & Ryl. 433. The time
within which the undertaking and security required by the statute shall be given is to
be fixed by the court at the time the rule is granted. 2 Dowl. & Ryl. 688. After a rule
granted in a cause entitled Doe, <fec. vs. Roe, to which the tenant in possession appeared,
judgment was entered up and execution taken out against the tenant by name, and it
was hela not to be irregular. 3 Dowl. & Ryl. 230.
The court, on making a rule absolute under this act (no cause being shown) for the
tenant's undertaking to give the plaintiff judgment, to be entered up against the real
defendant, and to enter into a recognizance in a reasonable sum conditioned to pay the
costs and damages which should be recovered by the plaintiff in the action, ordered the
tenant to appear in the next succeeding term, to find such bail as was specified in the
former rule; and, on no cause being shown to that order, they directed the rule for
entering up judgment for the plaintiff to be made absolute. The court can only give a
reasonable sum for the costs of the action, and not for the mesne profits, the amount of
vhich must be ascertained by the prothonotary. 6 Moore, 54. See further, as to the
proceedings on this statute, Tidd, 8 ed. 541, <fcc.—Chitty.
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court to direct the application of that fiction bo as to prevent fraud and chicane,
and eviscerate the very truth of the title. The writ of ejectment and its
nominal parties (as was resolved by all the judges)(y) are "judicially to
be considered as the fictitious form of an action really brought by tbo
lessor of the plaintiff against the tenant in possession : invented, under the
control and power of the court, for the advancement ofjustice in many respects ;
and to force the parties to go to trial on the merits, without being entangled
in the nicety of pleadings on either side.""
But a writ of ejectment is not an adequate means to try the title of all
estates ; for on those things whereon an entry cannot in fact be made, no entry
shall be supposed by any fiction of the parties. Therefore an ejectment will
not lie of an advowson, a rent, a common, or other incorporeal hereditament:^)
except for tithes in the hands of lay appropriators, by the express purview of
statute 32 Hen. VIII. c. 7, which doctrine hath since been extended, by analogy,
to tithes in the hands of the clergy :(a) nor will it lie in such cases where the
entry of him that hath the right is taken away by descent, discontinuance,
twenty years' dispossession, or otherwise.
This action of ejectment is, however, rendered a very easy and expeditious
remedy to landlords whose tenants are in arrear, by statute 4 Geo. II. c. 28,
which enacts that every landlord who hath by his lease a right of re-entry in
case of non-payment of rent, when half a year's rent is due and no sufficient
distress is to be had, may serve a declaration in ejectment on his tenant, or fix
the same upon some notorious part of the premises, which shall be valid without
any formal re-entry or previous demand of rent. And a recovery in such
ejectment shall be final and conclusive, both in law and equity, unless the rent
and all costs be paid or tendered within six calendar months afterwards."
(») Mich. 32 Geo. n. 4 Burr. 668.
(■) Cro. Car. 301. 2 Lord Raym. 789.
(•J Brownl. 129. Cro. Car. 492. Stra. 54.
"Actions of ejectment, as has been observed, have succeeded to those real action I
called possessory actions ; but an inconvenience was found to result from them which
did not follow from real actions, to which it has been found necessary to apply a remedy.
Real actions could not be brought twice for the same thing ; but a person might bring aa
many ejectments as he pleased,—which rendered the rights of parties subject to endless
litigation. To remedy this, therefore, when two or more verdicts have been had upon
the same title, and to the satisfaction of the court, the courts of equity will now grant
a perpetual injunction to restrain the party from bringing any further ejectment. See
Barefoot vs. Fry, Bunb. 158, pi. 228. Selw. N. P. 780.—Abchbold.
" Where there is a sufficient distress upon the premises, the landlord cannot maintain
an ejectment upon his right of re-entry for non-payment of rent under this statute ; nor
can he maintain an action of ejectment for a forfeiture at common law unless he has
demanded the rent on the last of the specified days for the payment thereof, just before
sunset. As where the proviso in a lease is, " that, if the rent shall be behind and unpaid
by the space of thirty or any other number of days after the days of payment, it shall be
lawful for the lessor to re-enter," a demand must be made of the precise rent in arrear
on the thirtieth or other last day, a convenient time just before and until sunset, upon
the land, or at the dwelling-house, or the most notorious place. 1 Saund. 287, n. 16. 7
T. R. 117.
The 11 Geo. II. c. 19, s. 16 gives the landlord a summary remedy, by application to
two justices of the peace, where a tenant at rack-rent, or at full three-fourths of the
yearly value, being in arrear a year's rent, deserts the premises and leaves the same
uncultivated or unoccupied and no sufficient distress thereon. In such case, after four
teen days' notice, the justices may put the landlord in possession ; and the 57 Geo. III.
c. 52 extends the regulation to such tenants as are half a year in arrear. As to the pro
ceeding of the justices under these acts, and how far the record of such proceedings will
be conclusive in their behalf, see 3 Bar. & Ores. 649.
Difficulties having frequently arisen, and considerable expenses having been incurred,
by reason of the refusal of persons who had been permitted to occupy, or who had
intruded themselves into, parish houses, to deliver up possession of Buch houses, by stat.
59 Geo. III. c. 12, a. 24, two justices are empowered in such cases to cause possession to
be delivered to church-wardens and overseers. The mode of proceeding is prescribed by
this statute. The visitors and feoffees of a free grammar-school who have dismissed the
school-master for misconduct cannot maintain ejectment for the school-house till they
h%ve determined the master's interests therein, upon summons in the ordinary manner,
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^'ne wr" °^ iuare ejecit infra terminum heth, by the antient law
J where the wrong-doer or ejector is not himself in possession of the
lands, but another who claims under him. As where a man leaseth lands to
another for years, and, after, the lessor or reversioner entereth and maketh a
feoffment in fee, or for life, of the same lands to a stranger : now the lessee
cannot bring a writ of ejectione firmce or ejectment against the feoffee; because
he did not eject him, but the reversioner; neither can he have any such action
to recover his term against the reversioner who did oust him, because he is not
now in possession. And upon that account this writ was devised, upon tho
equity of the statute of Westm. 2, o. 24, as in a case where no adequate remedy
was already provided. (6) And the action is brought against the feoffee for
deforcing, or keeping out, the original lessee during the continuance of hie
term ; and herein, as in the ejectment, the plaintiff shall recover so much ol
the term as remains, and also shall have actual damages for that portion of it
whereof he has been unjustly deprived. But since the introduction of fictitious
ousters, whereby the title may De tried against any tenant in possession, (by
what means soever he acquired it,) and the subsequent recovery of damages by
action of trespass for mesne profits, this action is fallen into disuse.14

CHAPTEB XII.
OF TRESPASS.
-.
*In the two preceding chapters we have considered such injuries to
J real property as consisted in an ouster or amotion of the possession.
Those which remain to be discussed are such as may be offered to a man's real
property without any amotion from it.
The second species, therefore, of real injuries, or wrongs that affect a man's
jinds, tenements, or hereditaments, is that of trespass. Trespass, in its largest
and most extensive sense, signifies any transgression or offence against the law
of nature, of society, or of the country in which we live, whether it relates to
a man's person or his property. Therefore, beating another is a trespass, for
which (as we have formerly seen) an action of trespass vi et armis in assault and
battery will lie ; taking or detaining a man's goods are respectively trespasses,
for which an action of trespass vi et armis, or on the case in trover and conver
sion, is given by the law : so also, non-performance of promises or undertakings
is a trespass, upon which an action of trespass on the case in assumpsit is
grounded : and, in genoral, any misfeasance or act of one man whereby another
-.8 injuriously treated or damnified is a transgression or trespass in its largest
sense : for which we have already seen(a) that whenever the act itself is
directly and immediately injurious to the person or property of another,
*and therefore necessarily accompanied with some force, an action of
*209] action
special
trespass
of vi
trespass
et armis
on will
the case
lie ;may
but,beif brought.'
the injury is only consequential, a
(») F. N. B. 198.

(•) Sea page 123.

when he might be heard to answer the charges forming the ground of dismissal. 1 Bing
357. 8 T. R. 109.—Chittt.
14 And has now been for some time abolished. 3 & 4 W. IV. c. 27, s. 36.—Stewart.
1 See these distinctions fully considered, 1 Chitty on PI. 115 to 122 and 149 to 172.
The distinctions between actions of trespass vi et armis for an immediate injury, and
actions of trespass upon the case for a consequential damage, are frequently very subtle,
see the subject much considered in 2 Bl. Rep. 892. In a case where an action of tres
pass via armis was brought against the defendant for throwing a lighted squib in a public
market, which fell upon a stall, the owner of which, to defend himself and his goods,
took it up and threw it to another part of the market, where it struck the plaintiff and
14*
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But, in the limited and confined sense in which we are at present to consider
it, it signifies no more than an entry on another man's ground without a lawful
authority, and doing some damage, however inconsiderable, to his real property.
For the right of meum and tuum, or property in lands, being once established,
it follows as a necessary consequence that this right mubt be exclusive ; that is
that the owner may retain to himself the sole use and occupation of his soil :
every entry, therefore, thereon without the owner's leave, and especially if
contrary to his express order, is a trespass or transgression. The Boman laws
seem to have made a direct prohibition necessary in order to constitute this
injury: "qui alienum fundum ingreditur, potest a domino, si is prceviderit, prohiberi
ne ingrediatur."(b) But the law of England, justly considering that much in
convenience may happen to the owner before he has an opportunity to forbid
the entry, has carried the point much further, and has treated every entry
upon another's lands (unless by the owner's leave, or in some very particular
cases) as an injury or wrong, for satisfaction of which an action of trespass
will lie; but determines the quantum of that satisfaction, by considering how
far the offence was wilful or inadvertent, and by estimating the value of the
actual damage sustained."
Every unwarrantable entry on another's soil the law entitles a trespass by
breaking his close : the words of the writ of trespass commanding the defendant
to show cause quare clausum querentis /regit. For every man's land is, in the
eye of the law, enclosed and set apart from his neighbour's ; and that either
by a visible and material fence, as one field is divided from another by a hedge ;
or by an ideal, invisible boundary, 'existing only in the contemplation r*9in
of law, as when one man's land adjoins to another's in the same ^
field. And every such entry or breach of a man's close carries necessarily
along with it some damage or other ; for, if no other special loss can be
assigned, yet still the words of the writ itself specify one general damage,
viz., the treading down and bruising his herbage.(c)*
One must have a property (either absolute or temporary) in the soil, and
actual possession by entry, to be able to maintain an action of trespass ;* or, at
(») ln»t 2, 1, 12.
(•) F. N. B. 87, 83.
put out his eye, the question was much discussed whether the person injured ought to
have brought an action of trespass vi et armis, or an action upon the case ; and one of the
four judges strenuously contended that it ought to have been an action upon the case.
But I should conceive that the question was more properly this,—viz., whether an action
of trespass vi et armis lay against the original or the intermediate thrower, or whether the
act of the second thrower was involuntary, (which seems to have been the opinion of
the jury,) or wilful and mischievous, and, if so, whether the first thrower alone ought
not to have been answerable for the consequences. For if A. throws a stone at B.,
which, after it lies quietly at his foot, B. takes up and throws again at C, it is presumed
that C. has his action against B. only ; but if it is thrown at B., and B., by warding it off
from himself, gives it a different direction, in consequence of which it strikes C, in that
case it is wholly the act of A., and B. must be considered merely as an inanimate object,
which may chance to divert its course. In the case of Leame vs. Bray, 3 East, 598, it
was decided that if one man drives a carriage, being on the wrong side of the road,
against another carriage, though unintentionally, the action ought to be trespass vi et
armis; and the court declare generally that if the injurious act be the immediate result
of the force originally applied by the defendant, and the plaintiff be injured by it, it is
the subject of an action of trespass vi et armis by all the cases both ancient and modern
—Christian.
'Trespass for breaking a close is sustainable without previous notice; but it is most
prudent to serve a notice and proceed for a subsequent trespass, upon which the judge
on the trial will usually certify that the trespass was wilful, which will entitle plaintiff
to full costs, though the damages be under 40s. 8 & 9 W. III. c. 11, s. 4. 3 Wils. ?25
6 T. R. 11. 7 T. R. 449. 3 East, 405.—Cnirrr.
* In an action of trespass for entering the grounds of another person and sporting over
them, the jury may take into consideration, in determining their verdict, not only tht
actual damage sustained by the plaintiff, but circumstances of aggravation and insult on
the part of the defendant Merest vs. Harvey, 1 Marsh. 139. 5 Taunt. 442.—Chittt.
* By the term " property either absolute or temporary" the student might be led to
suppose that this action is only maintainable by one who is lawful owner or lawfully in
Vol.IL—10
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least, it is requisite that the party have a lease and possession of the vesture
and herbage of the land.(d)6 Thus, if a meadow be divided annually among the
parishioners by lot, then, after each person's several portion is allotted, they
may be respectively capable of maintaining an action for the breach of their
several closes :(e) for they have an exclusive interest and freehold therein for
the time. But before entry and actual possession one cannot maintain an
action of trespass, though he hath the freenold in law.(/) And therefore an
heir before entry cannot have this action against an abator; though a disseisee
might have it against the disseisor, for the injury done by the disseisin itself,
at which time the plaintiff was seised of the land; but he cannot have it for any
act done after the disseisin until he hath gained possession by re-entry, and
then he may well maintain it for the intermediate damage done ; for after his
re-entry the law, by a kind of jus postliminii, supposes the freehold to have all
along continued in him.(5>) Neither, by the common law, in case of an intrusion
or deforcement, could the party kept out of possession sue the wrong-doer by
a mode of redress which was calculated merely for injuries committed against
the land while in the possession of the owner. But now, by the statute 6 Anne,
c. 18, if a guardian or trustee for any infant, a husband seised jure uxoris, or a
person having any estate or interest determinable upon a life or lives, shall,
*9jj-| after the *determination of their respective interests, hold over and
J continue in possession of the lands or tenements without the consent
of the person entitled thereto, they are adjudged to be trespassers ; and any
reversioner or remainder-man expectant on any life-estate may once in every
year, by motion to the court of chancery, procure the cestuy que vie to be pro
duced by the tenant to the land, or may enter thereon in case of his refusal or
wilful neglect. And by the statutes of 4 Geo. II. c. 28, and 11 Geo. II. c. 19, in
case, after the determination of any term of life, lives, or years, any person
(*) Dyer, 2S6. 2 Roll. Abr. M9.
(/) 2 Roil. Abr. 663.
(•) Cro. Mil. 421.
(») 11 Rep. 6.
possession. But the action is founded on possession, not on title. In his original com
plaint, the plaintiff relies only on his possession, and discloses no title ; nor will he be
bound to prove any, unless the defendant destroys the presumption arising from his
possession by showing a title prima facie good in himself. Even if it should appear clearly
that the plaintiff's possession was wrongful, he will recover damages in case the defend
ant is also a wrong-doer and has no title to rely on. Graham vs. Peat, 1 East, 244
Catteris vs. Cowper, 4 Taunt. 547.—Coleridge.
Where no one is in possession,—the land being vacant and uncultivated,—the party
having the title or right of possession may maintain trespass. Gillespie vs. Dew, 1 Stew.
229. Aiken vs. Buck, 1 Wend. 466. Goodrich vs. Hathaway, 1 Verm. 485. It is settled
that the owner of wild and uncultivated land is to be deemed in possession so as to
maintain trespass until an adverse possession is clearly made out. Mather vs. Trinity
Church, 3 Serg. & Bawle, 513. Cook vs. Foster, 2Gilman, 652. Smith vs. Yell, 3 English,
470. " In a mere uncultivated country, in wild and impenetrable woods, in the sullen
and solitary haunts of beasts of prey, what notoriety could an entry, a gathering of a
twig or an acorn, convey to civilized man at the distance of hundreds of miles? The
reason of the rule could not apply to such a state of things ; and cessante ratione, cessai
ipsa lex. We are entirely satisfied that a conveyance of wild or vacant lands gives a con
structive seisin thereof in deed to the grantee : it attaches to him all the legal remedies
incident to the estate." Story, J., in Green vs. Liter et al, 8 Cranch, 249.—Suarswood.
5 As to the possession and title essential, see Chitty on PI. 159 to 166. An exclusive
interest in the crop, without an interest in the soil, is sufficient to sustain an action of
trespass, (3 Burr. 1826. Bro. Abr. Tresp. 273. Bull. N. P. 85 ;) but possession, actual or
constructive, must be proved. 1 East, 244. 4 Taunt. 547. 6 East, 602. Trespass will
not lie for entering a pew or seat, because the plaintiff has not the exclusive possession,
the possession of the church being in the parson. 1 T. R. 430. If trees are excepted in
the lease, the land whereon they grow is necessarily excepted also: consequently the
landlord may maintain trespass for breaking his close, if the tenant cut down the trees.
Selw. N. P. 1287. Where two fields are separated by a hedge and ditch, the hedge prinia
facie belongs to the owner of the field in which the ditch is not. If there is a ditch on
each side, the ownership of the hedge must be proved by acts of ownership. Ib. 1288.
A person may cut his ditch to the edge of his own land ; but if he goes beyond, he is a
trespasser on his neighbour's land, though he may cut as wide as he pleases on his own
land. 3 Taunt. 138.—Chitiv.
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shall wilfully hold over the same, the lessor or reversioner is entitled to recover
by action of debt, either at the rate of double the annual value of the premisos
in case he himself hath demanded and given notice in writing to the tenant to
deliver the possession ; or else double the usual rent in case the notice of quitting
proceeds from the tenant himself, having power to determine his lease, and
afterwards neglects to carry that notice into due execution.6
A man is answerable for not only his own trespass, but that of his cattle also;
for, if by his negligent keeping they stray upon the land of another, (and
much more if he permits, or drives them on,) and they there tread down his
neighbour's herbage and spoil his corn or his trees, this is a trespass for which
the owner must answer in damages, and the law gives the party injured a
double remedy in this case, by permitting him to distrain the cattle tlm*
damage-feasant, or doing damage, till the owner shall make him satisfaction, 01
else by leaving him to the common remedy in foro contentioso, by action. And
the action that lies in either of these cases of trespass committed upon
another's land either by a man himself or his cattle is, the action of trespass
vi et armis, whereby a man is called upon to answer quare vi et armis clausum
ipsius A., apud B., fregit, et blada ipsius A., ad valentiam centum solidorum,
ibidem nuper crescentia cum quibusdam averiis depastus fuit, conculcavit, et
consumpsit, &c. :(h) for the law always couples the idea of force with that of
intrusion upon the property of another. And herein, if any unwarrantable
act of the *defendant or his beasts in coming upon the land be proved, r*oi2
it is an act of trespass for which the plaintiff must recover some
damages ; such, however, as the jury shall think proper to assess.
In trespasses of a permanent nature, where the injury is continually renewed,
(as by spoiling or consuming the herbage with the defendant's cattle,) the
declaration may allege the injury to have Deen committed by continuation from
one given day to another, (which is called laying the action with a continuando,)
and the plaintiff shall not be compelled to bring separate actions for every day's
separate offence.(i) But where the trespass is by one or several acts, each of
which terminates in itself, and being once done cannot be done again, it cannot
be laid with a continuando ; yet if there be repeated acts of trespass committed,
(as cutting down a certain number of trees,) they may be laid to be done, not
continually, but at divers days and times within a given period.(i)'
In some cases trespass is justifiable, or, rather, entry on another's land or
house shall not in those cases be accounted trespass ; as if a man comes thither
to demand or pay money there payable, or to execute in a legal manner the
process of the law. Also, a man may justify entering into an inn or public house
without the leave of the owner first specially asked, because when a man pro
fesses the keeping such inn or public house he thereby gives a general license
to any person to enter his doors. So a landlord may justify entering to dis
train for rent ; a commoner, to attend his cattle commoning on another's land ;
and a reversioner, to see if any waste be committed on the estate; for the appa
rent necessity of the thing.(i) Also, it hath been said that, by the common
law and custom of England, the poor are allowed to enter and glean upon
(») Regiitr. 94.
(») SalIt. 638, 639. Lord Raym. 823. 7 Mod. 162.
(*) 2 Roll. Abr. 645. Lord Raym. 240.
(>) 8 Hep. 146.
"See 2 book, p. 151. Upon these statutes it has been determined that it is not neces
sary that the notice from the tenant should be in writing ; but notice from the landlord
to the tenant must. Burr. 1603. Bla. Rep. 533. And the 4 Geo. II. extends to cases
where the tenant holds over fraudulently and perversely only, not where he continues
his possession under a bona Jide claim of right. 5 Esp. 203. See also ib. 215. The action
for double rent may be maintained after recovery in ejectment. 9 East, 310.—Chitty.
' The latter mode prevails in modern practice, and the form of declaring with a con
tinuando has grown obsolete. Under the statement that the defendant, on a day named,
and on divers other days and times between that day and the commencement of the
suit, trespassed, the plaintiff may prove any number of trespasses within those limits,
though none are specified except those on the earliest day named. 1 Stark. R. 351.—
Chittt.
HT
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»21 o -i another's ground after the harvest without *being guilty of trespass :(m)
J which humane provision seems borrowed from the Mosaical law.(n)*
In like manner the common law warrants the hunting of ravenous beasts of
prey, as badgers and foxes, in another man's land, because the destroying such
creatures is said to be profitable to the public.(o)* But in cases where a man
misdemeans himself or makes an ill use of the authority with which the law
intrusts him, he shall be accounted a trespasser ab initio :(p) as if one comes into
a tavern and will not go out in a reasonable time, but tarries there all night
contrary to the inclinations of the owner; this wrongful act shall affect and
have relation back, even to his first entry, and make the whole a trespass, (q)
But a bare non-feasance, as not paying for the wine he calls for, will not make
him a trespasser; for this is only a breach of contract, for which the tavernei
shall have an action of debt or assumpsit against him.(r) So, if a landlord dis
trained for rent and wilfully killed the distress, this, by the common law, made
him a trespasser ab initio :(s) and so, indeed, would any other irregularity have
done, till the statute 11 Geo. II. c. 19, which enacts that no subsequent irregu
larity of the landlord shall make his first entry a trespass; but the party
injured shall have a special action of trespass or on the case, for the real
specific injury sustained, unless tender of amends hath been made. But still,
if a reversioner, who enters on pretence of seeing waste, breaks the house, or
stays there all night ; or if the commoner who comes to tend his cattle cuts
down a tree ; in these and similar cases the law judges that he entered for this
unlawful purpose, and therefore, as the act which demonstrates such his pur
pose is a trespass, he shall be esteemed a trespasser ab initio.(i) So also, in the
case of hunting the fox or the badger, a man cannot justify breaking the soil
*2141 an(* ^'SS^S nul1 out of his earth; for though *the law warrants the
* hunting of such noxious animals for the public good, yet it is held(w)
that such things must be done in an ordinary and usual manner ; therefore,
as there is an ordinary course to kill them, viz., by hunting, the court held
that the digging for them was unlawful.
A man may also justify in an action of trespass, on account of the freehold
and right of entry being in himself; and this defence brings the title of the
estate in question. This is therefore one of the ways devised, since the disuse
of real actions, to try the property of estates ; though it is not so usual as that
by ejectment, because that, being now a mixed action, not only gives damages
(»)Gnb. Et. 263. MjfrjWfO^cLJI^p.JUL
pJ8K«p.MT.
(•)
Finch, L. 47.
(<)
Rep.Jac
116.S21.
(•) 8Cro.
(<) 2 Roll. Abr. (161.
' Two actions of trespass have been brought in the Common Pleas against gleaners,
with an intent to try the general question,—viz., whether such a right existed. In the
first, the defendant pleaded that he, being a poor, necessitous, and indigent person,
entered the plaintiff's close to glean ; in the second, the defendant's plea was as before,
with the addition that he was an inhabitant legally settled within the parish. To the plea
in each case there was a general demurrer. Mr. J. Gould delivered a learned judgment
in favour of gleaning, but the other three judges were clearly of opinion that this claim
had no foundation in law ; that the only authority to support it was an extra-judicial
dictum of lord Hale ; that it was a practice incompatible with the exclusive enjoyment
of property, and was productive of vagrancy and many mischievous consequences. 1 H.
Bl. Rep. 51, 52, n. (a.)—Chitty.
* It has been determined that it is lawful to follow a fox with horses and hounds over
another's grounds, if no more damage be done than is necessary for the destruction of
the animal by such a pursuit, (1 T. R. 338 ;) but, in the Earl of Essex vs. Capel, Hertford
Assizes, a.d. 1809, 2 Chitty Game L. 1381, a different doctrine was laid down by lord
Ellenborough, who said, "These pleasures are to be taken only when there is the consent
of those who are likely to be injured by them ; but they must be necessarily subservient
to the consent of others. There may be such a public nuisance by a noxious animal as
may justify the running him to his earth ; but then you cannot justify the digging for
him afterwards: that has been ascertained and settled to be law; but even if an animal
may be pursued with dogs, it does not follow that fifty or sixty people have therefore a
right to follow the dogs and trespass on other people's lands." The jury, under his
ordship's direction, found a verdict for the plaintiff. And see 1 Stark. 351 ■- Chittf
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for the ejection, but also possession of the land : whereas in trespass, which is
merely a personal suit, the right can be only ascertained, but no possession
delivered ; nothing being recovered but damages for the wrong committed.
In order to prevent trifling and vexatious actions of trespass, as well as other
personal actions, it is (inter alia) enacted by statutes 43 Eliz. c. 6, and 22 & 23
Car. II. c. 9, § 136, that where the jury, who try an action of trespass, give less
damages than forty shillings, the plaintiff shall be allowed no more costs than
damages, unless the judge shall certify under his hand that the freehold or title
of the land came chiefly in question.10 But this rule now admits of two excep
tions more, which have been made by subsequent statutes. One is by statute
8 & 9 W. III. c. 11, which enacts, that in all actions of trespass, wherein it shall
appear that the trespass was wilful and malicious, and it be so certified by the
judge, the plaintiff shall recover full costs.11 Every trespass is wilful, where the
defendant has notice, and is especially forewarned not to come on the land ; as
every trespass is malicious, though the damage may not amount to forty shillings,
where the intent of the defendant plainly appears to *be to harass and r*oi<;
distress the plaintiff. The other exception is by statute 4 & 5 W. and <■
M. c. 23, which gives full costs against any inferior tradesman, apprentice, or
other dissolute person, who is convicted of a trespass in hawking, hunting,
fishing, or fowling, upon another's land. Upon this statute it has been adjudged,
that if a person be an inferior tradesman, as a clothier for instance, it matters
not what qualification he may have in point of estate ; but, if he be guilty of
such trespass, he shall be liable to pay full costs.(u))1'

CHAPTER XIII.
OF NUISANCE.
*A third species of real injuries to a man's lands and tenements, is r*oih
by nuisance. Nuisance, nocumentum, or annoyance, signifies any thing L
that worketh hurt, inconvenience, or damage. And nuisances are of two kinds:
public or common nuisances, which affect the public, and are annoyance to all
the king's subjects : for which reason we must refer them to the class of public
wrongs, or crimes and misdemeanours : and private nuisances, which are the ob
jects of our present consideration, and may be defined, any thing done to the
hurt or annoyance of the lands, tenements, or hereditaments of another.(a) "Wo
will therefore, first, mark out the several kinds of nuisances, and then their
respective remedies.
(•) Lord Raym. 149.
(•) Finch, L. 188.
10 And if this appears upon the face of the pleadings, it is considered tantamount to
the judge's certificate, and the plaintiff is entitled to his full costs. 2 Lev. 234. 1 East,
350. Selw. N. P. 1324. 6 T. R. 281. 7 T. R. 650. See, also, post, 401, n. 21.—Archbold.
But by stat. 3 & 4 Vict. c. 24, explained by stat. 4 & 5 Vict. c. 28, these statutes are
repealed, and their provisions are consolidated and extended ; it being enacted that if
the plaintiff in any action of trespass, either to the person, or to real or personal pro
perty, or for libel, slander, or malicious prosecution, brought in any of her Majesty's
courts at Westminster, shall recover less damages than 4.0s., he shall not be entitled to
recover any costs whatever, whether it shall be given upon any issue tried or judgment
passed by default, unless the judge or presiding officer shall certify on the back of the
record (if the action be in trespass) that the action was really brought to try a right
besides the mere right to recover damages for the trespass or grievance for which the
action shall have been brought.—Stewart.
11 It has been supposed that the judge must certify in open court after the trial, other
wise the certificate is void, (2 Wils. 21 ;) but the contrary has recently been decided
2 B. A C. 580, 621.—Cbittv.
u But now, by the stat. 1 & 2 W. IV. c. 32, s. 1, this act is repealed ; and, by s. 6, all
oertificated persons are allowed to sport, subject to the law of trespass.—Stkwart.
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I. In discussing the several kinds of nuisances, we will consider, first, sucli
nuisances as may affect a man's corporeal hereditaments, and then those that
may damage such as are incorporeal.
1. First, as to corporeal inheritances. If a man builds a house so closo to mine
that his roof overhangs my roof and throws the water off his roof upon mine,
this is a nuisance, for which an action will lie.(£>) Likewise to erect a house or
other building so near to mine that it obstructs my antient *lights and
windows, is a nuisance of a similar nature.(c) But in this latter case it
is necessary that the windows be antient, that is, have subsisted there a long
time without interruption ; otherwise there is no injury done. For he hath as
much right to build a new edifice upon his ground as I have upon mine ; since
every man may erect what he pleases upon the upright or perpendicular of his
own soil, so as not to prejudice what has long been enjoyed hy another ; and
it was my folly to build so near another's ground.(d)1 Also if a person keeps
his hogs, or other noisome animals, so near the house of another that the stench
of them incommodes him and makes the air unwholesome," this is an injurious
nuisance, as it tends to deprive him of the use and benefit of his house, (e) A
like injury is, if one's neighbour sets up and exercises an offensive trade ; as a
(»)
F. N. B.58.184.
m
(•)8Kep.
(') Cro.
OKep.Bis.
68. 118. Balk. US.
1 Where A. hod enjoyed lights made in a building not erected at the extremity of his
land, looking upon the premises of B., without interruption for at least thirty-eight
years, and there was no evidence of the time when the lights were first put out, and C,
the purchasor of B.'s premises, erected in their stead a building which obstructed A.'s
lights: held that an action was maintainable for the obstruction, though there was no
proof of knowledge in B. or his agents of the existence of the windows. Cross vs. Lewis,
2 B. & C. 686. 4 D. & R. 234, S. C. Where the plaintiff is entitled to lights by means
of blinds fronting a garden of the defendant's, which he takes away, and opens an unin
terrupted view into the garden, the defendant cannot justify making an erection to
prevent the plaintiff from so doing, if he thereby render the plaintiff's house more dark
than before. Cotterell vs. Griffiths, 4 Esp. 69. A parol license to put a sky-light ovei
the defendant's area (which impeded the light and air from coming to the plaintiff'*
dwelling-house through a window) cannot be recalled at pleasure after it has been exe
cuted at the defendant's expense,—at least not without tendering the expenses he had
been put to ; and therefore no action lies as for a private nuisance in stopping the light
and air, Ac. and communicating a stench from the defendant's premises to the plain
tiff's house by means of such sky-light. Winter vs. Brockwell, 8 East, 308. If an ancient
window be raised and enlarged, the owner of the adjoining land cannot lawfully obstruct
the passage of light and air to any part of the space occupied by the ancient window
although a greater portion of light and air be admitted through the unobstructed part
of the enlarged window than was anciently enjoyed. Chandler vs. Thompson, 3 Camp.
80. Le Blanc, J. To constitute an illegal obstruction, by building, of the plaintiff's
ancient lights, it is not sufficient that the plaintiff has less light than he had before, but
there must be such a privation of light as will render the occupation of his house uncom
fortable, and prevent him, if in trade, from carrying on his business as beneficially as he
had previously done. Back vs. Stacy, 2 C. & P. 485. Best, L. C. J. C. P. The occupiei
of one of two houses built nearly at the same time and purchased of the same pro
prietor may maintain a special action on the case against the tenant of the other for
obstructing his window-lights by adding to his own building, however short the previous
period of enjoyment by the plaintiff. Compton vs. Richards, 1 Price, 27. And where
the owner of a house divided into two tenements demised one of them to the defendant:
held that he was liable to an action on the case for obstructing windows existing in
the house at the time of the demise, although of recent construction, and though there
was no stipulation against the obstruction. Rivieri vs. Bower, 1 R. & M. U4. Abbott,
[Lord Tenterden,] L. C. J. If an ancient light has been completely shut up with brick*
and mortar above twenty years, it loses its privilege. Lawrence vs. Obee, 3 Camp. 514
Lord Ellenborough, L. C. J.—Chitty.
1 Lord Mansfield has said that "it is not necessary that the smell should be unwhole
some: it is enough if it renders the enjoyment of life and property uncomfortable." 1
Burr. 337.
So also it will be a nuisance if life is made uncomfortable by the apprehension of
danger: it has therefore been held to be a nuisance, a misdemeanour, to keep great qua*
lities of gunpowder near dwelling-houses. 2 Str» 1167.—Christian.
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tanner's, a tallow-chandler's, or the like ; for though these are lawful and ne
cessary trades, yet they should be exercised in remote places ; for the rulo is,
" sic utere tuo, ut alienum non Icedas :" this therefore is an actionable nuisance.(/)
So that the nuisances which affect a man's dwelling may be reduced to those
threo : 1. Overhanging it ; which is also a species of trespass, for cujus est solum,
ejus est usque ad caelum:' 2. Stopping antient lights : and, 3. Corrupting the air
with noisome smells : for light and air are two indispensable requisites to every
dwelling.4 But depriving one of a mere matter of pleasure, as of a fine prospect
by building a wall, or the like : this, as it abridges nothing really convenient
or necessary, is no injury to the sufferer, and is therefore not an actionable nui
sance.(<7)
As to nuisance to one's lands: if one erects a smelting-house for lead so near
the land of another, that the vapour and smoke kill his corn and grass, and
damage his cattle therein, this is held to be a nuisance.(K) And by consequence
it follows, that if one does any other act, in itself lawful, which yet being done
in that place necessarily tends to the damage of another's property, it is r*218
a nuisance : for it is incumbent on *him to find some other place to do *•
that act, where it will be less offensive. So also if my neighbour ought to scour
a ditch, and does not, whereby my land is overflowed, this is an actionable nuisance/i)
With regard to other corporeal hereditaments : it is a nuisance to stop or divert
water that uses to run to another's meadow* or mill ;(k) to corrupt or poison a
water-course, by erecting a dye-house or a lime-pit for the use of trade, in the
upper part of the stream
or, in short, to do any act therein that in its con
sequences must necessarily tend to the prejudice of one's neighbour. So closely
does the law of England enforce that excellent rule of gospel morality, of " doing
to others as we would they should do unto ourselves.
2. As to incorporeal hereditaments, the law carries itself with the same equity.'
If I have a way, annexed to my estate, across another's land, and he obstructs
me in the use of it, either by totally stopping it, or putting logs across it, or
ploughing over it, it is a nuisance : for in the first case I cannot enjoy my right
(/I Cro. Car. 110.
(<) Hale oa F. N. B. 427.
(#) 9 Rap. 68.
(*) P. N. B. 184.
(») 1 Roll. Abr. 89.
0) a Rep. 69. 2 Roll. Abr. 141.
* But the following note of a case describes an injury not exactly coming within either
of the above three sections. A. has immemorial ly had for watering his lands a channel
through his own field, in a porous field, through the banks of which channel, when
filled, the water percolates and thence passes through the contiguous soil of B. below
the surface without producing visible injury. B. builds a new house in his land below
the level of his soil, in the current of the percolating water. Held that A. cannot now
justify filling his channel, if the percolating water thereby injures the house of B.
Cowper vs. Barber, 3 Taunt. 99.—Chitty.
* And where defendant employed a steam-engine in his business, as a printer, which
produced a continual noise and vibration in the plaintiff's apartment, which adjoined
the premises of the defendant, it was held that this was a nuisance. Duke of Northum
berland vs. Clowes, C. P. at Westminster, a.d. 1824.—Chitty.
4 After twenty years' uninterrupted enjoyment of a spring of water, an absolute right
to it is gained by the occupier of the close in which it issues above ground ; and the
owner of an adjoining close cannot lawfully cut a drain whereby the supply of water
by the spring is diminished. Balston vs. Bensted, 1 Camp. 463. Lord Ellenborough,
L. C. J. And see Bealey vs. Shaw, 6 East, 208. 2 Smith, 321, S. C—Chitty.
* Here we should mention a recent change in the law which limits actions and suits
relating to incorporeal hereditaments. The prescriptive rights to profits and easements
over the soil of another were rendered very difficult of proof, as by the ancient rule of
the common law enjoyment of such rights was to be proved from time whereof the
memory of man ran not to the contrary, or during legal memory. This rule was partly
alleviated by the modern practice of the courts and the doctrine ofpresumption, by which
proof of enjoyment as far as living witnesses could speak was held sufficient to raise a
presumption of enjoyment from a remote era, and a grant would be presumed ; but still
frequent difficulties arose, to obviate which the statute 2 & 3 W. IV. c. 71 has been
passed, under which the periods at which claims may be made for incorporeal heredita
stents are much limited.—Stewart.
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at all, and in the latter I cannot enjoy it so commodiously as I ought.(m) Also,
if I am entitled to hold a fair or market, and another person sets up a fair 01
market so near mine that he does me a prejudice, it is a nuisance to the freehold
which I have in my market or fair.(n) But, in order to make this out to be a
nuisance, it is necessary, 1. That my market or fair be the elder, otherwise the
nuisance lies at my own door. 2. That the market be erected within the third
part of twenty miles from mine. For Sir Matthew Hale(o) construes the dieta,
or reasonable day's journey, mentioned by Bracton,(2>) to be twenty miles; as
indeed it is usually understood, not only in our own law,(j) but also in the
civil,(r) from which we probably borrowed it. So that if the new market b«
*219 1 n0* wi*^in seven miles of the old one, it is no *nuisance : for it is held
J reasonable that every man should have a market within one-third of a
day's journey from his own home; that, the day being divided into three parts,
he may spend one part in going, anothor in returning, and the third in trans
acting his necessary business there. If such market or fair be on the same day
with mine, it is prima facie a nuisance to mine, and there needs no proof of it,
but the law will intend it to be so ; but if it be on any other day, it may be a
nuisance : though whether it it so or not, cannot be intended or presumed, but
I must make proof of it to the jury. If a ferry is erected on a river, so near
another antient ferry as to draw away its custom, it is a nuisance to the owner
of the old one. For where there is a ferry by prescription, the owner is bound
to keep it always in repair and readiness, for the ease of all the king's subjects;
otherwise he may be grievously amerced :(s) it would be therefore extremely
hard if a new ferry were suffered to share his profits which does not also share
his burden. But where the reason ceases, the law also ceases with it : thereforo
it is no nuisance to erect a mill so near mine as to draw away the custom, unless
the miller also intercepts the water. Neither is it a nuisance to set up any trade,
or a school, in a neighbourhood or rivalship with another : for by such emulation
the public are like to be gainers ; and, if the new mill or school occasion a damage
to the old one, it is damnum absque injuria.(t)
II. Let us next attend to the remedies which the law has given for this
injury of nuisance. And here I must promise that the law gives no private
remedy for any thing but a private wrong. Therefore no action lies for a public
or common nuisance, but an indictvient only: because, the damage being com
mon to all the king's subjects, no one can assign his particular proportion of it ;
or, if he could, it would be extremely hard if every subject in the kingdom were
allowed to harass the offender with separate actions. For this reason, no
person, natural or corporate, can have an action for a public nuisance, or punish
*2201 '*>
only *ne kmg m I"8 public *capacity of supreme governor and
J pater-familias of the kingdom.(u) Yet this rule admits of one excep
tion, where a private person suffers some extraordinary damage, beyond the
rest of the king's subjects, by a public nuisance, in which case he shall have a
private satisfaction by action.' As if, by means of a ditch dug across the
public way, which is a common nuisance, a man or his horse suffer any injury
by falling therein ; there, for this particular damage, which is not common to
others, the party shall have his action, (to)* Also, if a man hath abated or re(«) F. N. B. 183. 2 Roll. Abr. 140.
(<•) Ff. 2, 11, 1.
(•) F. N. B. 148. 2 Roll. Abr. 140.
(■) 2 Roll. Abr. 140.
(•) Hale on F. N. B. 184.
(<) Hale on F. N. B. 184.
(») L. 3, c. 16.
(•) Vangh. 341, 342.
(f) 2 Inst. 507.
(•) Co. Litt 66. 6 Rep. 73.
* Every person who suffers actual damage, whether direct or consequential, from a
common nuisance may maintain an action for his own particular injury. Lansing vs.
Smith, 4 Wend. 9. Abbot vs. Mills, 3 Verm. 529. The damage occasioned by a nuisance
need not be direct to support an action. Erecting a dam in a navigable stream, that
obstructed plaintiff's raft, is a sufficient damage. Hughes vs. Heiser, 1 Binn. 463. Pitts
burg vs. Scott, 1 Barr. 309.—Sharswood.
' But the particular damage in this case must be direct, and not consequential, as by
being delayed in a journey of importance. Bull. N. P. 26. Carth. 194. And if the
plaintiff has not acted with ordinary care and skill, with a view to protect himself from
• be mischief, he e».nnot recover. 11 East, 00. 2 Taunt. 414 It is upon the same prin
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moved a nuisance which offended him, (a8 we may remember it was stated in
the first chapter of this book that the party injured hath a right to do,) in this
case he is entitled to no action.(x) For he had choice of two remedies : either
without suit, by abating it himself by his own mere act and authority, or by
rait, in which he may both recover damages and remo^n it by the aid of the
law ; but, having made his election of one remedy, he is totally precluded from
the other."
The remedies by suit are, 1. By action on the case for damages, in whicn the
party injured shall only recover a satisfaction for the injury sustained, but
cannot thereby remove the nuisance. Indeed, every continuance of a nuisance
is held to be a fresh one ;(y) and therefore a fresh action will lie, and very
exemplary damages will probably be given, if, after one verdict against him,
the defendant has the hardiness to continue it.10 Yet the founders of the
law of England did not rely upon probabilities merely, in order to give relief
to the injured. They have therefore provided two other actions : the assize of
nuisance, and the writ of quod permittat prosternere; which not only give
the plaintiff satisfaction for his injury past, but also strike at the root and
remove the cause itself, the nuisance that occasioned the injury. These two
actions, however, can only be brought by the tenant of the freehold ; so that a
lessee for years is confined to his action upon the case.(z)
*2. An assise of nuisance is a writ, wherein it is stated that the party r*oo\
injured complains of some particular fact done, ad nocumentum liberi
tenementi sui, and therefore commanding the sheriff to summon an assize, that is,
a jury, and view the premises, and have them at the next commission of assizes,
that justice may be done therein :(a) and if the assize is found for the plaintiff,
he shall have judgment of two things : 1. To have the nuisance abated ; and, 2.
(•) 8 Bep. 65.
(•) Finch, L. 888.
(») 2 Leon. pL 129. Cro.Ellz.t02.
(•) P. N. B. 183.
ciple that parties Buffering special damage by a public nuisance are entitled, under 5 W.
and M. c 11, s. 3, to receive their expenses in prosecuting an indictment against the
party guilty of the nuisance. See 16 East, 196. Willes, 71. Cro. Eliz. 664. If a party
living in the neighbourhood, and who has been in the habit of passing to and fro on a
highway, is obliged by a nuisance thereto to take a more circuitous route in his transit
to and from the nearest market-town to his house, it is a private injury, for which he may
sue as well as indict. 3 M. & S. 472. So, being delayed four hours by an obstruction in
a highway, and being thereby prevented from performing the same journey as many
times in a day as if the obstruction had not existed, is a sufficient injury to entitle a
party to sue for the obstruction. 2 Bingh. 283. So, if the nuisancb prevent the plaintiff
navigating his barges on a public navigable creek, and compel him to convey his goods
out of the same over a great distance of land, it is actionable. 4 M. & S. 101. But the
mere obstruction of the plaintiff in his business, (1 Esp. N. C. 148 4 M. & S. 103,) or
delaying him a little while in a journey, (Carth. 191,) is not such a damage as will entitle
the party to his action: the damage ought to be direct, not consequential. Carth. 191.
There are also various other injuries which partake of both a criminal and civil nature,
for which both an indictment as well as an action will he,—as for a forcible entry, en
ticing away a servant, using false weights, disobeying an order of justices, extortion, or
for a libel, 4c.—Chittt.
* If one abates a private nuisance, he cannot afterwards maintain an assize of nuisance;
but he may maintain an action on the case to recover damages. Tate v*. Parrish, 7
Monroe, 325. The commentator cites no authority for the position in the text. The
distinction taken in the American case seems a reasonable one. The nuisance must bo
subsisting at the time an assize is commenced, but surely need not be to entitle the party
who has suffered a special injury to recover his damages.—Sharswood.
u An action for continuing a nuisance cannot be maintained against him who did not
erect it, without a previous request made to him to remove or abate it. Pierson vs.
Glean, 2 Green, 36.
Parties who cause a nuisance by acts done on the land of a stranger are liable for its
continuance; apd it is no defence that they cannot lawfully enter to abate the nuisance
without rendering themselves liable to an action by the owner of the land. Smith vs.
Elliott, 9 Barr. 345. One who demises premises for carrying on a business necessarily
injurious to the adjacent proprietors is liable as lhe author of the nuisance. Fish m
Dodge, I Denio ?17 —Sharswoco.
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To recover damages.(J) Formerly an assize of nuisance only lay against the
very wrong-doer himself who levied or did the nuisance, and did not lie against
any person to whom he had alienated the tenements whereon the nuisance
was situated. This was the immediate reason for making that equitable
provision in statute Westm. 2, 13 Edw. I. c. 24, for granting a similar writ
in casu consimili, where no former precedent was to oe found. The statute
enacts that " de cetero non recedant querentes a curia domini regis, pro eo quod
tenementum transfertur de uno in alium;" and then gives the form of a new
writ in this case; which only differs from the old one in this, that where the
assize is brought against the very person only who levied the nuisance, it is
said " quod A. the [wrong-doer] injuste levavit tale nocumentum ;" but, where the
lands are aliened to another person, the complaint is against both, " quod A.
[the wrong-doer] et B. [the alienee] levaverunt."(c) For every continuation, as
was before said, is a fresh nuisance, and therefore the complaint is as well
grounded against the alienee who continues it as against the alienor who first
levied it.
3. Before this statute, the party injured, upon any alienation of the land
wherein the nuisance was set up, was driven to his quod permittat prosternere,
which is in the nature of a writ of right, and therefore subject to greater
delays.(d) This is a writ commanding the defendant to permit the plaintiff to
*922 1 aDa*e> ?M0<* permittat prosternere, the nuisance complained of; *and, unless
J he so permits, to summon him to appear in court, and show cause why
he will not.(e) And this writ lies as well for the alienee of the party first in
jured, as against the alienee of the party first injuring; as hath been determined
by all the judges.(/) And the plaintiff shall have judgment herein to abate the
nuisance, and to recover damages against the defendant.
Both these actions of assize of nuisance, and of quod permittat prosternere, are
now out of use," and have given way to the action on the case ; in which, as
was before observed, no judgment can be had to abate the nuisance, but only to
recover damages. Yet, as therein it is not necessary that the freehold should
be in the plaintiff and defendant respectively, as it must be in these real actions,
but it is maintainable by one that hath possession only, against another that
hath like possession, the process is therefore easier," and the effect will be much
the same, unless a man has a very obstinate as well as an ill-natured neighbour;
who had rather continue to pay damages than remove his nuisance. For in such
a case recourse must at last be had to the old and sure remedies, which will
effectually conquer the defendant's perverseness, by sending the sheriff with his
prsse comitatus, or power of the county, to level it.

CHAPTER XIV.
OF WASTE.
Magi
*Thk fourth species of injury, that may be offered to one'* real
J property, is by waste, or destruction in lands and tenements. What
shall be called waste was considered at large in a former book,(a) as it was a
means of forfeiture, and thereby of transferring the property of real estates. I
shall, therefore, here only beg leave to remind the student, that waste is a spoil
and destruction of the estate, either in houses, woods, or lands; by demolishing
») » Rep. 55.
(•) F. N. B. 124.
•) 9 Kep. 55.
(/) 5 Hep. 100, 101.
(*) 2 hut. 405.
(•) See book U. ch. 13.
11 Both are now abolished, by the stat. 3 & 4 W. IV. c. 27.—Stewart.
11 It must not be inferred from this that the reversioner cannot maintain this action ,
for if the nuisance be calculated to affect his reversionary interest, he can maintain an
action on the case for damages as well as the person in possession. See Beddingfield vi
Onslow, 3 Lev. 209. Leader vs. Moxon, 3 Wils. 461. 3 Black. 924, S. C—Archbold.
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not the temporary profits only, but the very substanc*. of the thing; thereby
rendering it wild and desolate; which the common law expresses very signifi
cantly by the word vastum; and that this vastum, or waste, is either voluntary,
or permissive; the one by an actual and designed demolition of the lands, woods,
and houses; the other arising from mere negligence, and want of sufficient care
in reparations, fences, and the like. So that my only business is at present to
show to whom this waste is an injury ; and of course who is entitled to any, and
what, remedy by action.
I. The persons who may be injured by waste are such as have some interest
in the estate wasted ; for if a man be the absolute tenant in fee-simple,1 without
any encumbrance or charge on the premises, he may commit whatever waste his
•own indiscretion may prompt him to, without being impeachable, or rwo*
accountable for it to any one. And, though his heir is sure to be the *•
sufferer, yet nemo est hoeres viventis; no man is certain of succeeding him, as
well on account of the uncertainty which shall die first, as also because he has
it in his power to constitute what heir he pleases, according to the civil-law
notion of an hares natus and an hceres /actus; or, in the more accurate phrase
ology of our English law, he may alien e or devise his estate to whomever he
thinks proper, and by such alienation or devise may disinherit his heir at law.
Into whose hands soever, therefore, the estate wasted comes, after a tenant in
fee-simple, though the waste is undoubtedly damnum, it is damnum absque injuria.
One species of interest which is injured by waste is that of a person who has
a right of common in the place wasted; especially if it be common of estovers,
or a right of cutting and carrying away wood for house-bote, plough-bote, &c.
stroys
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amounting to no less than a disseisin of his common of estovers, if he chooses
so to consider it; for which he has his remedy to recover possession and damages
by assize, if entitled to a freehold in such common ; but if he has only a chattel
interest, then he can only recover damages by an action on the case for this
waste and destruction of the woods out of which his estovers were to issue. (6)
But the most usual and important interest, that is hurt by this commission of
waste, is that of him who hath the remainder or reversion of the inheritance,
after a particular estate for life or years in being. Here, if the particular tenant,
(be it the tenant in dower or by curtesy, who was answerable for waste at the
common law,(c) or the lessee for life or years, *who was first made liable r*99c
by the statutes of Marlberge(d) and of Glocester,)(e) if the particular *■
tenant, I say, commits or suffers any waste, it is a manifest injury to him that
has the inheritance, as it tends to mangle and dismember it of its most desirable
incidents and ornaments, among which timber and houses may justly be reck
oned the principal. To him therefore in remainder and reversion, to whom
the inheritance appertains in expectancy,(/) the law hath given an adequate
remedy. For he, who hath the remainder for life only, is not entitled to sue for
waste; since his interest may never perhaps come into possession, and then he
hath suffered no injury.' Yet a parson, vicar, archdeacon, prebendary, and the
like, who are seised in right of their churches of any remainder or reversion.
(») I. N. B. 59. 9 Rep. 112.
(•) 6 Edw. I. c 5.
(•) 2 iMt 299.
(f) Co. Litt. 53.
(J) 62 H«n. III. c. 23.
1 A tenant in fee-tail has the same uncontrolled and unlimited power in committing
waste as a tenant in fee-simple.—Christian.
1 No person is entitled to an action of waste against a tenant for life but he who has
the immediate estate of inheritanct in remainder or reversion, expectant upon the estate
for life. If between the estate of the tenant for life who commits waste, and the subse
quent estate of inheritance, there is interposed an estate of freehold to any person in esse,
then, during the continuance of such interposed estate, the action of waste is suspended ;
ami if the first tenant for life dies during the continuance of such interposed estate, the
action is gone forever. Co. Litt. 218, b. 2 Saund. 252, note 7. See further, as to th»
bisons who may maintain a writ or action for waste, id. ibid.—Christian.
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may have an action of waste ; for they, in many cases, have for the benefit of
the c hurch and of the successor a fee-simple qualified; and yet, as they are not
seised in their own right, the writ of waste shall not say, ad exhceredationem
ipsius, as for other tenants in fee-simple ; but ad exhatredationem ecclesice, in whose
right the fee-simple is holden.(c/)
II. The redress for this injury of waste is of two kinds; preventive and
corrective : the former of which is by writ of estrepement, the latter by that of
waste.
1. Estrepement is an old French word, signifying the same as waste or extir
tained
pation :inand
anythe
action
writreal,(A)
of estrepement
and before
lay at
possession
the common
was delivered
law, afterby
judgment
the sheriff
obt
to stop any waste which the vanquished party might be tempted to commit in
lands which were determined to be no longer his. But as in some cases the
demandant may be justly apprehensive that the tenant raaj make waste or
estrepement pending the suit, well knowing the weakness of his title, therefore
the statute of Glocester(i) gave another writ of estrepement pendente placito,
*22fi1 commanding the sheriff firmly *to inhibit the tenant " ne faciat vastum
J vel estrepementum pendente placito dicto indiscusso."(li) And by virtue of
either of these writs the sheriff may resist them that do, or offer to do, waste ,
and, if otherwise he cannot prevent them, he may lawfully imprison the wasters,
or make a warrant to others to imprison them : or, if necessity require, he may
take the posse comitatus to his assistance. So odious in the sight of the law is
waste and destruction.(I) In suing out these two writs this difference was
formerly observed ; that in actions merely possessory, where no damages are
recovered, a writ of estrepement might be had at any time pendente lite, nay, even
at the time of suing out the original writ, or first process : but, in an action
where damages were recovered, the demandant could only have a writ of estrepe
ment, if he was apprehensive of waste after verdict had ;(m) for, with regard to
waste done before the verdict was given, it was presumed the jury would con
sider that in assessing the quantum of damages. But now it seems to be held,
by an equitable construction of the statute of Glocester, and in advancement
of the remedy, that a writ of estrepement, to prevent waste, may be had in every
stage, as well of such actions wherein damages are recovered, as of those wherein
only possession is had of the lands ; for peradventure, saith the law, the tenant
may not be of ability to satisfy the demandant his full damages, (n) And there
fore now, in an action of waste itself, to recover the place wasted and also
damages, a writ of estrepement will lie, as well before as after judgment. For
the plaintiff cannot recover damages for more waste than is contained in his
original complaint ; neither is he at liberty to assign or give in evidence any
waste made after the suing out of the writ : it is therefore reasonable that he
should have this writ ofpreventive justice, since he is in his present suit debarred
of any further remedial.(o) If a writ of estrepement, forbidding waste, be directed
and delivered to the tenant himself, as it may be, and he afterwards proceeds to
♦227 1 commit waste, an action may be carried on upon the *foundation of this
J writ ; wherein the only plea of the tenant can be, non fecit vastum contra
prohibitionem : and, if upon verdict it be found that he did, the plaintiff may
recover costs and damages/^)) or the party may proceed to punish the defendant
for the contempt : for if, after the writ directed and delivered to the tenant or
his servants, they proceed to commit waste, the court will imprison them for
this contempt of the writ.(c/) But not so, if it be directed to the sheriff, for
then it is incumbent upon him to prevent the estrepement absolutely, even by
raising the posse comitatus, if it can be done no other way.
Besides this preventive redress at common law, the courts of equity, upon bill
exhibited therein, complaining of waste and destruction, will grant an injunctioi
n order to Btay waste, until the defendant shall have put in his answer, and th«
(#) Co. Litt Ml.
(»)
(') 62 Inrt.
Edw. 828.
I. 0. IS
(»)
Retfirtr.
77.
(•) 2 lust. 329.
IM

(») F. N. B. 80, «l.
(») 6Ibid.
(•)
K«p.«1.114
(»)
Moor.
(f) Hob. 86.100.
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court shall thereupon make farther order. Which is now hecome tl e most usual
way of preventing waste.'
2. A writ of waste* is also an action, partly founded upon the common law,
and partly upon the statute of Glocester ;(r) and may be brought by him who
hath the immediate estate of inheritance in reversion or remainder, against the
tenant for life, tenant in dower, tenant by curtesy, or tenant for years. This
action is also maintainable in pursuance of statute(s) Westm. 2, by one tenant
in common of the inheritance against another, who makes waste in the estate
nolden in common. The equity of which statute extends to joint-tenants, but
not to coparceners ; because by the old law coparceners might make partition,
whenever either of them thought proper, and thereby prevent future waste, but
tenants in common and joint-tenants could not ; and therefore the statute gave
them this remedy, compelling the defendant either to make partition, and take
the place wasted to his own share, or to give security not to commit any further
waste.(f) But these tenants in common and joint-tenants are *not liable r*228
to the penalties of the Statute of Glocester, which extends only to such L
as have life-estates, and do waste to the prejudice of the inheritance. The waste,
however, must be something considerable ; for if it amount only to twelve pence,
or some such petty sum, the plaintiff shall not recover in an action of waste ;
nam de minimis non curat lex.{u)1
This action of waste is a mixed action; partly real, so far as it recovers land;
and partly personal, so far as it recovers damages. For it is brought for both
those purposes; and, if the waste be proved, the plaintiff shall recover the thing
or place wasted, and also treble damages by the statute of Glocester. The writ
of waste calls upon the tenant to appear and show cause why he hath committed
waste and destruction in the place named, ad exhwredationem, to the disinherison,
of the plaintiff.(io) And if the defendant makes default, or does not appear at
the day assigned him, then the sheriff is to take with him a jury of twelve
men, and go in person to the place alleged to be wasted, and there inquire of
the waste done, and the damages; and make a return or report of the same to
M C13Edw.
(«) Finch,
(•)
Edw.I.I.cc.6.22.
(•)
V. N. B.L.56.29.
(•) 2 Inst. 403, 404.
* And is now the only one, the writ of eetrepemerU having been abolished. 3 & 4 W. IV.
c. 27, s. 36.—Stewart.
* The action or writ of waste is now very seldom brought, and has given way to a much
more expeditious and easy remedy, by an action on the case in the nature of waste. The
plaintiff derives the same benefit from it as from an action of waste in the tenuit, where
the term is expired and he has got possession of his estate, and consequently can only
recover damages for the waste; and though the plaintiff cannot in an action on the case
recover the place wasted, where the tenant is still in possession, as ho may do in an
action of waste in the tenet, yet this latter action was found by experience to be so imper
fect and defective a mode of recovering seisin of the place wasted that the plaintiff
obtained little or no advantage from it ; and therefore, where the demise was by deed,
care was taken to give the lessor power of re-entry in case the lessee committed any
waste or destruction; and an action on the case was then found to be much better
adapted for the recovery of mere damages than an action of waste in the tenuit. It has
also this further advantage over an action of waste, that it may be brought by him in
the reversion or remainder for life or years, as well as in fee or in tail ; and the plaintiff
is entitled to costs in this action, which he cannot have in an action of waste. However,
thisBut
action
nowonit the
is become
case prevailed
the usual
at first
action
with as
some
welldifficulty.
for permissive
3 Lev. as
130.voluntary
4 Burr. wasto.
2141.
Some recent decisions have made it doubtful whether an action on the case for permis
sive waste can be maintained against any tenant for years. See 1 New Rep. 290. 4
Taunt. 764. 7 Taunt. 302. 1 Moore, 100, S. C. See also 1 Saund. 323, a., n. (i.) Where
the lessee even covenants not to do waste, the lessor has his election to bring either an
action on the case, or of covenant against the lessee, for waste done by him during the
term. 2 Black. Rep. 1111. See, further, 2 Saund. 252, and 1 Chif ty on PI. 4th ed. 132,
133.—Chittt.
* See 2 Bos. & Bui. 86. But the doctrine that the smallness of the damages given by
the jury shall defeat the action does not extend to other actions See 1 Dowl. Bep. 209.
2 East, 154.—Chittt.
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the court, upon which report the judgment is founded.(x) For the law will not
suffer so heavy a judgment, as the forfeiture and treble damages, to be passed
upon a mere default, without full assurance that the fact is according as it is
stated in the writ. But if the defendant appears to the writ, and afterwards
suffers judgment to go against him by default, or upon a nihil dicit, (when he
makes no answer, puts in no plea, in defence,) this amounts to a confession of
the waste ; since, having once appeared, he cannot now pretend ignorance of the
charge. Now, therefore, the sheriff shall not go to the place to inquire of the
fact whether any waste has, or has not, been committed; for this is already
ascertained by the silent confession of the defendant; but he shall only, as in
*99Q n defaults upon other actions, make inquiry of the quantum of *damages.(y)
J The defendant, on the trial, may give in evidence any thing that proves
there was no waste committed, as that the destruction happened by lightning,
tempest, the king's enemies, or other inevitable accident.(2)* But it is no de
fence to say that a stranger did the waste, for against him the plaintiff hath no
remedy ; though the defendant is entitled to sue such stranger in an action of
trespass vi et armis, and shall recover the damages he has suffered in consequence
of such unlawful act.(a)
"When the waste and damages are thus ascertained, either by confession, ver
dict, or inquiry of the sheriff, judgment is given in pursuance of the statute of
Glocester, c. 5, that the plaintiff shall recover the place wasted,' for which he
has immediately a writ of seisin, provided the particular estate be still subsisting,
(for, if it be expired, there can be no forfeiture of the land,) and also that the
plaintiff shall recover treble the damages assessed by the jury, which he must
obtain in the same manner as all other damages, in actions personal and mixed,
are obtained, whether the particular estate be expired, or still in being.8
(•) Poph. 24
(») Cro. Bill. 18, 290.
(•) Co. LIU. 63.
(•) Law of Nisi Prius, 112.
6 Action on the case doth not lie for permissive waste. 5 Rep. 13. Hale MSS. The
ease cited by lord Hale is that of the countess of Salop, who brought an action on the
case against her tenant at will for negligently keeping his fire so that the house was
burned ; and the whole court held that neither action on the case nor any other action
lay, because at common law, and before the statute of Glocester, action did not lie for
waste against tenant for life or years, or any other tenant coming in by agreement of
parties, and tenant at will is not within the statute. But if tenant at will stipulates
with his lessor to be responsible for fire by negligence or for other permissive waste,
without doubt an action will lie on such express agreement. The same observation
holds with respect to tenants for life or years before the statute of Glocester ; for though
the law did not make them liable to any action, yet it did not restrain them from making
themselves liable by agreement. At the common law lessees were not answerable to
landlords for accidental or negligent burning ; for as to fires by accident, it is expressed
in Fleta that fortuna ignis vel hujusmodi eventds inopivaii orrmes lenentu exmsant ; and lady
Shrewsbury's case is a direct authority to prove that tenants are equally excusable for
fires by negligence. Fleta, lib. i. c. 12. Then came the statute of Glocester, which, by
making tenants for life and years liable to waste without exception, consequently ren
dered them answerable for destruction by fire; but now, by the 6 Anne, c. 31, the
ancient law is restored, for the statute of Anne exempts all persons from actions for
accidental fire in any house, except in the case of special agreements between landlord
and tenant. See 14 Geo. III. c. 78, s. 86. It was doubted under this statute whether a
covenant to repair generally extends to the case of fire, and so becomes an agreement
within the statute ; and therefore, where it is intended that the tenant shall not be liable,
it has been usual in the covenant for repairing expressly to except accidents by fire.
See Harg. Co. Litt. 57, a.—Christian.
But it is now settled that a general unqualified covenant to repair subjects the tenant
to the expense of rebuilding. 6 T. R. 650. The tenant at all events continues liable to
pay rent. 3 Anst. 687. 3 Dowl. 233. 1T.R. 310. 4 Taunt. 45. 18 Ves. Jr. 115.—Chittt.
' The verdict for the plaintiff in a writ of waste ought to find the place wasted. 2
Bingh. R. 262.—Chittt.
8 But this writ of waste has also been abolished, by 3 & 4 W. IV. c. 27, s. 36 ; and there
now only remain therefore the two remedies already referred to : the first, to restrain
waste by obtaining an injunction in a court of equity ; and the second, to obtain damages
For the waste after it has been committed, by an action on the case in a court of law,
which action lies not only against the tenant, but against any "tranger by whom an act
* waste has been comiritted.—Stewart.
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CHAPTEE XV.
OF SUBTRACTION.
•Subtraction, which is the fifth species of injuries affecting a man's
real property, happens when any person who owes any suit, duty, custom, L
or service to another withdraws or neglects to perform it. It differs from a
disseisin, in that this is committed without any denial of the right, consisting
merely of non-performance ; that strikes at the very title of the party injured,
and amounts to an ouster or actual dispossession. Subtraction, however, being
clearly an injury, is remediable by due course of law; but the remedy differs
according to the nature of the services, whether they be due by virtue of any
tenure, or by custom only.
I. Fealty, suit of court, and rent are duties and services usually issuing and
arising ratione tenuroe, being the conditions upon which the antient lords
granted out their lands to their feudatories, whereby it was stipulated that they
and their heirs should take the oath of fealty or fidelity to their lord, which
was the feoda-I bond, or commune vinculum, between lord and tenant ; that they
should do suit or duly attend and follow the lord's courts, and there from time
to time give their assistance, by serving on juries, either to decide the property
of their neighbours in the court-baron or correct their misdemeanours in the
court-leet ; and, lastly, that they should yield to the lord certain annual stated
returns, in military attendance, in provisions, in arms, in matters of ornament
or pleasure, in rustic employments or *prsedial labours, or (which is r^no-t
instar omnium) in money, which will provide all the rest; all which are
comprised under the one general name of reditus, return, or rent. And the
subtraction or non-observance of any of these conditions, by neglecting to swear
fealty, to do suit of court, or to render the rent or service reserved, is an injury
to the freehold of the lord, by diminishing and depreciating the value of his
seignory.
The general remedy for all these is by distress; and it is the only remedy at
the common law for the two first of them. The nature of distresses, their
incidents and consequences, we have before more than once explained :(a) it
may here suffice to remember that they are a taking of beasts or other per
sonal property by way of pledge to enforce the performance of something due
from the party distrained upon. And, for the most part, it is provided that
distresses be reasonable and moderate ; but in the case of distress for fealty or
suit of court, no distress can be unreasonable, immoderate, or too large :(2>) for
this is the only remedy to which the party aggrieved is entitled, and therefore
it ought to be such as is sufficiently compulsory; and, be it of what value it
will, there is no harm done, especially as it cannot be sold or made away with,
but must be restored immediately on satisfaction made. A distress of this
nature, that has no bounds with regard to its quantity and may be repeated
from time to time until the stubbornness of the party is conquered, is called a
distress infinite ; which is also used for some other purposes, as in summoning
jurors, and the like.
Other remedies for subtraction of rents or services are, 1. By action of debt,
for the breach of this express contract, of which enough has been formerly
said. This is the most usual remedy when recourse is had to any action at all
for the recovery of pecuniary rents, to which species of render almost all free
services are now reduced since the abolition of the military tenures. But for a
freehold rent, reserved on *a lease for life, &c, no action of debt lay by r*2q2
the common law during the continuance of the freehold out of which L
it issued ;(c) for the law would not suffer a real injury to be remedied by an
action that was merely personal. However, by the statutes 8 Anne, c. 14, and
6 Geo. III. c. 17, actions of debt may now be brought at any time to recover
(•) Siw pagM 6, 148.
(>) Finch. I 286.
(•) 1 KolL Abr. 696.
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such freehold rents. 2. An assize of mort d'ancestor or novel disseisin will lie of
rents as well as of lands,(<2) if the lord, for the sake of trying the possessory
right, will make it his election to suppose himself ousted or disseised thereof.
This is now seldom heard of ; and all other real actions to recover rents, being
in the nature of writs of right, and therefore more dilatory in their progress
are entirely disused, though not formally abolished by law.1 Of this species,
however, is, 3. The writ de consuetudinibus et servitiis, which lies for the lord
against his tenant who withholds from him the rents and services duo by cus
tom or tenure for his land.(e) This compels a specific payment or performance
of the rent or service ; and there are also others, whereDy the lord shall recover
the land itself in lieu of the duty withheld. As, 4. The writ of cessavit; which
lies by the statutes of Glocester, 6 Edward L c. 4, and of Westm. 2, 13 Edw.
I. c. 21 and 41, when a man who holds lands of a lord by rent or other ser
vices neglects or ceases to perform his services for two years together; or where
a religious house hath lands given it on condition of performing some certain
spiritual service, as reading prayers or giving alms, and neglects it ; in either
of which cases, if the cesser or neglect nave continued for two years, the lord
or donor and his heirs shall have a writ of cessavit to recover the land itself,
eo quod tenens in faciendis servitiis per biennium jam cessavit.(J) In like manner,
by the civil law, if a tenant who held lands upon payment of rent or services,
or "jure emphyteutico," neglected to pay or perform them per totum triennium, ho
might be ejected from such emphyteutic lands.(^) But, by the statute of
Glocester, the cessavit does not lie for lands let upon fee-farm rents, unless they
-. have lain fresh and uncultivated for two years, and there be *not sufhJ cient distress upon the premises; or unless the tenant hath so enclosed
the land that the lord cannot come upon it to distrain. (A) For the law prefers
the simple and ordinary remedies by distress or by the actions just now men
tioned to this extraordinary one of forfeiture for a cessavit : and therefore the
same statute of Glocester has provided further, that upon tender of arrears
and damages before judgment, and giving security for the future performance
of the services, the process shall be at an end, and the tenant shall retain his
land ; to which the statute of "Westm. 2 conforms so far as may stand with
convenience and reason of law.(i) It is easy to observe that the statute(A)
4 Geo. II. c. 28 (which permits landlords who have a right of re-entry for non
payment of rent to serve an ejectment on their tenants when half a year's
rent is due and there is no sufficient distress on the premises) is in some
measure copied from the antient writ of cessavit : especially as it may be satis
fied and put an end to in a similar manner, by tender of the rent and costs
within six months after. And the same remedy is, in substance, adopted by
statute 11 Geo. II. c. 19, § 16,' which enacts that where any tenant at rackrent shall be one year's rent in arrear, and shall desert the demised
premises, leaving the same uncultivated or unoccupied, so that no sufficient
distress can be had ; two justices of the peace (after notice affixed on the
premises for fourteen days without effect') may give the landlord possession
thereof, and thenceforth the lease shall be void. 5. There is also another
very effectual remedy, which takes place when the tenant upon a writ of
assize for rent, or on a replevin, disowns or disclaims his tenure, whereby the
lord loses his verdict ; in which case the lord may have a writ of right, sur
disclaimer, grounded on this denial of tenure ; and shall upon proof of the
tenure recover back the land itself so holden, as a punishment to the tenant
for such his false disclaimer.(Z) This piece of retaliating justice, whereby tho
tenant who endeavours to defraud his lord is himself deprived of the estate,
(») F. N. B. 209. 2 Imt. 298.
(*) F.Ibid.
N. 181.
B. 195.
(•)
(«) 21iwt.«l,480.
(*) See page 206.
(/) Ibid. 208.
(0 Finch, L. 270, 271.
(») Cod. 4, 60, 2.
1 Now formally abolished, 3 & 4 W. IV. c. 27, 8. 36.—Stewabt.
* And see by 57 Geo. III. e. 52, which g^ves similar power though only half a year**
rent Lb in arrear, and although no right ot re-entry be reserved.—Chittt.
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as it evidently proceeds upon feodal principles, *so it is expressly to r^oj
be met with in the leodal constitutions :(m) " vasallus, qui abnegavit *•
feudum ejusve conditionem, exspoliabitur."
And, as on the one hand the antient law provided these several remedies to
obviate the knavery and punish the ingratitude of the tenant, so on the other
hand it was equally careful to redress the oppression of the lord ; by furnishing,
1. The writ of ne injuste vexes ;(n) which is an antient writ founded on that
chapter(o) of magna carta,3 which prohibits distresses for greater services than
are really due to the lord ; being itself of the prohibitory kind, and yet in the
nature of a writ of right.(^>)4 It lies, where the tenant in fee-simple and his
ancestors have held of the lord by certain services, and the lord hath obtained
seisin of more or greater services, by the inadvertent payment or performance
of them by the tenant himself. Here the tenant cannot in an avowry avoid the
lord's possessory right, because of the seisin given by his own bends ; but is
driven to this writ, to devest the lord's possession, and establish the mere right
of property, by ascertaining the services, and reducing them to their proper
standard. But this writ does not lie for tenant in tail ; for he may avoid such
seisin of the lord, obtained from the payment of his ancestors, by plea to an
avowry in replevin.(j) 2. The writ of mesne, de medio; which is also in the
nature of a writ of right,(r) and lies, when upon a subinfeudation the mesne, or
middle lord,(s) suffers his under-tenant, or tenant paravail, to be distrained upon
by the lord paramount, for the rent due to him from the mesne lord.(i) And in
such case the tenant shall have judgment to be acquitted (or indemnified) by the
mesne lord ; and if he makes default therein, or does not appear originally to
the tenant's writ, he shall be forejudged of his mesnalty, and the tenant shall
hold immediately of the lord paramount himself.(u)6
•II. Thus far of the remedies for subtraction of rents or other ser- i-*2ok
vices due by tenure. There are also other services due by antient custom L
and prescription only. Such is that of doing suit to another's mill : where the
persons, resident in a particular place, by usage time out of mind have been
accustomed to grind their corn at a certain mill ; and afterwards any of them
go to another mill, and withdraw their suit (their secta, a sequendo) from the
antient mill. This is not only a damage, but an injury, to the owner; because
this prescription might have a very reasonable foundation; viz., upon the erec
tion of such mill by the ancestors of the owner for the convenience of the
inhabitants, on condition that, when erected, they should all grind their corn
there only. And for this injury the owner shall have a writ de secta ad molendinum,(w) commanding the defendant to do his suit at that mill, quam ad illud
facere debet, et solet, or show good cause to the contrary : in which action the
(») F.Feud.
(') See
Booth,
(«)
N. B.I. 2,10.L 26.
(•)
book136.U. CO. 5, pngM 59, 60.
(•) C 10.
(0 F. N. B. 136.
(P) Booth, 126.
(«) 2 Itut. 374.
(») F. N. B. 11. 2 lust 21.
(») F. N. B. 123.
* Lord Coke (2 Inst. p. 21) expressly denies this, and cites the writ from Glanville, ana
•ays it is mentioned in the Mirror.—Coleridge.
* At common law an action on the case may be supported by a tenant, or third person,
against a landlord for distraining for more rent than is due ; and that is now the usual
remedy. 2 Chitty on PI. 4th ed. 719.—Chittt.
* But these several writs have long been obsolete and are now abolished. 3 & 4 W. IV.
e 27, s. 36.—Stewart.
The remedy of the tenant in either of the cases above stated is now by an ordinary
personal action. Where, as in the first case stated, the tenant has overpaid the landlord
m ignorance of the facts, the money so overpaid is considered by the law to be money
received for the use of the tenant, and the tenant may accordingly, provided there have
been no laches on his part, recover it in an action. Marriott vs. Hampton, 2 Smith's
Lead. Cases, 4th ed. p. 325, notes. In the second case stated,—that of an under-tenant
Baying the landlord in default of the mesne tenant's doing so,—the payment by the
under-tenant is considered a payment pro tanio of the rent due to his immediate landlord,
the mesne tenant, and may either be deducted from the rent accruing due to the mesne
landlord, (Carter v*. Carter, 5 Bingh. 406,) or sued for in an action as money paid to hi*
use. Exall vs. Partridge, 8 T. R. 308. Bandy vs. Cartwright, 8 Exc. 913.—Kerr.
Vol. IL—11
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validity of the prescription may be tried, and if it be found for the owner, he
shall recover damages against the defendant.(x) In like manner, and for like
reasons, the register(t/) will inform us, that a man may have a writ of secta ad
furnum, secta ad torrale, et ad omnia alia hujusmodi ; for 6uit due to his furnum,
his public oven or bake-house ; or to his torrale, his kiln, or malt-house ; when a
person's ancestors have erected a convenience of that sort for the benefit of the
neighbourhood, upon an agreement (proved by immemorial custom) that all the
inhabitants should use and resort to it when erected. But besides these special
remedies for subtractions, to compel the specific performance of the service due
by custom, an action on the case will also lie for all of them, to repair the party
injured in damages.* And thus much for the injury of subtraction.

CHAPTER XVI.
OF DISTURBANCE.
♦2361J

which
*Theissixth
usually
anda wrong
last species
done of
to real
someinjuries
incorporeal
is that
hereditament,
of disturbance;
by

hindering or disquieting the owners in their regular and lawful enjoyment of
it.(a) I shall consider five sorts of this injury : viz., 1. Disturbance of fran
chises. 2. Disturbance of common. 3. Disturbance of ways. 4. Disturbance of
tenure. 5. Disturbance of patronage.
I. Disturbance of franchises happens when a man has the franchise of hold
ing a court-leet, of keeping a fair or market, of free-warren, of taking toll,
of seizing waifs or estrays, or (in short) any other species of franchise
whatsoever, and he is disturbed or incommoded in the lawful exercise thereof.
As if another, by distress, menaces, or persuasions, prevails upon the suitors not
to appear at my court; or obstructs the passage to my fair or market; or hunts
in my free-warren; or refuses to pay me the accustomed toll; or hinders me
from seizing the waif or estray, whereby it escapes or is carried out of my liberty ;
in every case of this kind, all which it is impossible here to recite or suggest,
there in an injury done to the legal owner; his property is damnified; and the
profits arising from such his franchise are diminished. To remedy which, as the
♦2371 'aw nas £'ven 110 other writ, he is ^therefore entitled to sue for damages
J by a special action on the case; or, in case of toll, may take a distress if
he pleases. (6)
1L The disturbance of common comes next to be considered; where any act is
done, by which the right of another to his common is incommoded or diminished.
This may happen, in the first place, where one who hath no right of common
puts his cattle into the land ; and thereby robs the cattle of the commoners of
their respective shares of the pasture. Or if one, who hath a right of common,
puts in cattle which are not commonable, as hogs and goats; which amounts to
the same inconvenience. But the lord of the soil may (by custom or prescrip
tion, but not without) put a stranger's cattle into the common ;(c) and also, by
abelike
putprescription
into the common.(d)
for commonThe
appurtenant,
lord also of
cattle
the that
soil are
maynot
justify
commonable
making may
bur
rows therein, and putting in rabbits, so as they do not increase to so large a
number as totally to destroy the common.(e) But in general in case the beasts
of a stranger, or the uncommonable cattle of a commoner, be found upon the land,
(•) Co. Entr. 481.
(•) 1 Boll. Abr. 396.
(»)
(*)
(■> Fol.
Finch.153.L. 187.
(•) Co.
Cro.Litt.
Ellt122.
876. Cro.Jac.19o. Lutw. 108.
(>) Cro. Eliz. 568.
• This is now the only action in use for most of the injuries specified in this chapter,
the ancient appropriate writs having become so obsolete that few special pleaders, if any
would kno» how lo proceed in them. See, further, 2 Saund. 113, b.—Cbrhtiiv
i«i
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the lord or any of the commoners may distrain them damage-feasant :(/) 01 the
commoner may bring an action on the case to recover damages, provided the
injury done be any thing considerable : so that he may lay his action with &per
quod, or allege that thereby he was deprived of his common. But for a trivial
trespass the commoner has no action ; but the lord of the soil only, for the entry
and trespass committed.^)1
Another disturbance of common is by surcharging it ; or putting more cattle
therein than the pasture and herbage will sustain, or the party hath a right to
do. In this case he that surcharges does an injury to the rest of the owners,
by depriving them of their respective portions, or at least *contracting r ^.jq
them into a smaller compass. This injury by surcharging can, properly L
speaking, only happen where the common is appendant or appurtenant,{h) and of
course limitable by law; or where, when in gross, it is expressly limited and
certain ; for where a man hath common in gross, sans nombre or without stint, he
cannot be a surcharges However, even where a man is said to have common
without stint, still there must be left sufficient for the lord's own beasts ;(i) for
(/) 8 Rep. 112.
(») See book U. cb. 3.
(») Ibid.
(') 1 Roll. Abr. 899.
1 If cattle escape into the common, and are driven out by th& owner as soon as be has
notice, though the lord may have his action of trespass, yet the commoner cannot bring his
action upon the case, because sufficient feeding still remains for him. But if cattle are
permitted to depasture the common, whether they belong to a stranger or are the super
numerary cattle of a commoner, an action lies ; and it is not necessary to prove specific
injury, for the right of the commoner is injured by such an act, and, if permitted, the
wrong-doer might gain a right by repeated acts of encroachment. 2 Bla. Rep. 1233. 4
T. R. 71. 2 East, 154. 1 Saund. 346, b. And where A., being possessed of a portion of
a lammas-field over which a right of common existed part of the year, took down the
customary post-and-rail fence, containing gaps through which the commoner's cattle
might pass, and built a wall with a single doorway, at which they might enter and
return, it was held that this was a disturbance of the common right, and an action was
maintainable, though the abridgment of the right was inconsiderable. 1 McCleland's
Rep. 373. One farthing damages will sustain the verdict in such case. Ib. ; and 2 East,
154. It has been held that a claim of common for all the plaintiff's cattle levant and
coucfumt on his land was supported by evidence of a custom for all the occupiers of a
large common field to turn cattle into the whole field when the corn was taken off, the
number of cattle being regulated by the extent, and not the produce of each man's land
in the field, although the cattle were not actually maintained on such land during the
winter. 1 B. <fc A. 706. In an action for disturbance of common, where the plaintiff
stated that he was possessed of a messuage and land, by reason whereof he was entitled to
the right of common, and it appeared on the trial that he was possessed of land only,
it was held that the allegation was divisible, and the plaintiff entitled to damages pro
tanlo. 2 B. 4 A. 360. See 15 East, 115. The declaration must in all cases allege that
the plaintiff thereby could not use his common in bo ample a manner as he ought to
have done. 9 Co. 113, a.—Chittt.
The passage referred to in the Reports is this :—" If the trespass be so small that the
commoner has not any loss, but sufficient in ample manner remains for him, no action
lies for it." Mr. Serjeant Williams observes that this must be understood with some
restriction. Undoubtedly if cattle escape into the common and are driven out by the
owner as soon as he has notice, though the lord may have an action of trespass for the
injury to his soil, the commoner cannot bring an action upon the case ; for this seems to
fall directly within the rule. But if cattle are permitted to depasture the common,
whether they are a stranger's or the supernumerary cattle of a commoner, whether they
are driven or escape there, a commoner may have an action upon the case, in which it
does not seem necessary for him to prove any specific injury sustained. The consumption
of the grass by the other cattle is of itself a diminution of the right and profit of the
commoner, and considered as a sufficient proof of the damage alleged in the declaration ;
for if the other cattle had not been there, the commoner's cattle might have eaten every
blade of grass which was consumed by the other. Besides, the law considers that the
right of the commoner is injured by such an act, and therefore allows him to bring an
action for it to prevent the wrong-doer from gaining a right by repeated acts of encroach
ment. For wherever any act injures another's right, and would also be evidence in
favour of the wrong-doer claiming the right on any future occasion, an action may be
maintained for such act without proof of any specific injury. Mellor vs. Spateman, 1
Saund. Rep. 546, a., n. 2, citing Wells vs. Watling, 2 Bla. Rep. 1233. Hobson vs. Todd,
4 T R. 71.—Coleridge.
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the law will not suppose that, at the original grant of the common, the lord
meant to exclude himself.1
The usual remedies, for surcharging the common, are either by distraining so
many of the beasts as are above the number allowed, or else by an action of
trespass, both which may be had by the lord : or lastly, by a special action on
the case for damages ; in which any commoner may be plaintilf.(^) But tho
antient and most effectual method of proceeding is by writ of admeasurement of
pasture. This lies either where a common appurtenant or in gross is certain as
to number, or whore a man has common- appendant or appurtenant to his land,
the quantity of which common has never yet been ascertained. In either of
these cases, as well the lord,' as any of tho commoners, is entitled to this writ
of admeasurement ; which is one of those writs that are called vicontiel,(_k) being
directed to the sheriff, (vicecomiti,) and not to be returned to any superior court
till finally executed by him. It recites a complaint, that the defendant hath
surcharged, superoneravit, the common ; and therefore commands the sheriff to
admeasure and apportion it ; that the defendant may not have more than belongs
to him, and that the plaintiff may have his rightful share. And upon this suit
all the commoners shall be admeasured, as well those who have not as those
who have surcharged the common; as well the plaintiff as the defendant.(i)
*2391 ^e execution of this writ must be by a jury of twelve men, who are
J upon their *oaths to ascertain, under the superintendence of the sheriff,
what and how many cattle each commoner is entitled to feed. And the rule for
this admeasurement is generally understood to be, that the commoner shall not
turn more cattle upon the common than are sufficient to manure and stock the
land to which his right of common is annexed ; or, as our antient law expressed
it, such cattle only as are levant and couchant upon his tenement ;(m) which,
being a thing uncertain before admeasurement, has frequently, though erro
neously, occasioned this unmeasured right of common to be called a common
without stint or sans nombre;(n) a thing which, though possible in law,(o) does in
fact very rarely exist.'
(/) Freem. 273.
(<•) Bro. Abr. tit. prescription, 2S.
(*)
(«)
Uardr.Raym.
117. 407.
(') 2g.lint.
N. B.369.
125. Finch, L. 314.
(•) Lord
* The modern doctrine upon this subject is somewhat different ; for it is now held that
a prescription for a sole and several pasture, &c. in exclusion of the owner of the soil/or
the whole year is good, (2 Lev. 2. Pollexf. 13. 1 Mod. 74 ;) for it does not exclude the lord
from all the profits of the soil, as he is entitled to the mines, trees, and quarries. And
though a man cannot prescribe to have common eo nomine for the whole year in exclusion
of the lord, (1 Lev. 268. 1 Ventr. 395,) still, the lord may by custom be restrained to a
qualified right of common during a part of the year, (Yelv. 129;) and it is said the lord
may be restrained, together with the commoners, from using the common at all during
a part of the year. 1 Saund. 353, n. (2.) See also 2 H. Bl. 4. And it is said to have
been clearly held that the commoners may prescribe to have common in exclusion of the
lord for a part of the year. 2 Roll. Abr. 267, L. pi. 1.—Chitty.
This seems to be too generally expressed ; for the lori's right may be narrowed down
to any thing short of absolute exclusion for the whole year. He may, together with the
commoners, be entirely excluded for a part of the year, his right may be limited to th«
feeding of a limited number for a part of the year, or the commoner may have the pas
ture entirely to his exclusion for a part of the year. Potter vi. North, 1 Saund. Rep.
3£3, n. 2.—Coleridge.
' Finch, in the passage cited, expressly says that "the lord cannot have the writ of
admeasurement against his tenants surcharging; for he may distrain the surplusage for
damage-feasant." And Fitz. N. B. 125, D. is an authority to the same effect. Lord
Hale, citing several cases from the year-books, is of a different opinion. But all these
seem agreed that the commoner cannot have it against the lord. —Coleridge.
4 The lord may distrain not only the cattle of a stranger, but also so many of a com
moner's cattle as surcharge the common. 2 Bla. B. 818. Willes, 638. A commoner can
only distrain the cattle of a stranger, (1 Roll. Abr. 320, 405, pi. 5. Yelv. 104.) and not
of the lord, (2 Buls. 117,) nor where a commoner overcharges the common, by putting
in cattle that are not levant and couchant, can another commoner distrain the surplus, at
least before admeasurement. 3 Wils. 287. 2 Lutw. 1238. 4 Burr. 2426. But where the
Hght of common is limited to a certain number of cattle, without any relation to the quan161
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If, alter the admeasurement has thus ascertainud the right, the same de
fendant, surcharges the common again, the plaintiff may have a writ of second
surcharge, de sccunda superoneratione, which is given by the statute Westm. 2.
13 Edw. I. c. 8, and thereby the sheriff is directed to inquire by ajury whether
the defendant has in fact again surcharged the common contrary to the tenure
of the last admeasurement ; and, if he has, he shall then forfeit to the king the
supernumerary cattle put in, and also shall pay damages to the plaintiff.(p)
This process seems highly equitable : for the first offence is held to be committed
through mere inadvertence, and therefore there are no damages or forfeiture on
the first writ, which was only to ascertain the right which was disputed ; but
the second offence is a wilful contempt and injustice, and therefore punished
very properly with not only damages but also forfeiture. And herein the right,
being once settled, is never again disputed ; but only the fact is tried, whether
there be any second surcharge or no : which gives this neglected proceeding6 a
great advantage over the modern method by action on the case, wherein the
quantum of common belonging to the defendant must be proved upon every fresh
trial for every repeated offence.
*There is yet another disturbance of common, when the owner of the r*24o
laud, or other person, so encloses or otherwise obstructs it that the L
fommoner is precluded from enjoying the benefit to which he is by law entitled.
This may be done either by erecting fences, or by driving the cattle off the
land, or by ploughing up the soil of the common. (g) Or it may be done by
erecting a warren therein, and stocking it with rabbits in such quantities
that they devour the whole herbage and thereby destroy the common. For, in
such case, though the commoner may not destroy the rabbits, yet this law looks
upon this as an injurious disturbance of his right, and has given him his remedy
by action against the owner.(r)* This kind of disturbance does indeed amount
to a disseisin, and, if the commoner chooses to consider it in that light, the law
has given him an assize of novel disseisin, against the lord, to recover the pos
session of his common.(s) Or it has given a writ of quod permittat, against
any stranger, as well as the owner of the land, in case of such a distui bance to
the plaintiff as amounts to a total deprivation of his common ; whereby the
defendant shall be compelled to permit the plaintiff to enjoy his common as he
ought, (t) But if the commoner does not choose to bring a real action to
recover seisin, or to try the right, he may (which is the easier and more usual
way) bring an action on the case for his damages, instead of an assize or a
quod permittat.(uy
There are cases, indeed, in which the lord may enclose and abridge the
common; for which, as they are no injury to any one, so no one is entitled to
any remedy. For it is provided by the statute of Merton, 20 Hen. III. c. 4,
•) F. N. B. 126. 2 Inst. 370.
(i)I) Cro. Eli* 198.
') Cro. Jac. 195.
tity of land which the commoner possesses, and he puts in a greater number, perhaps
another commoner may distrain the supernumerary cattle. 4 Burr. 2431. It seems clear
that a claim of common pleaded by an inhabitant, as an inhabitant merely, is bad : it
must be pleaded either in the name of a corporation for the benefit of the inhabitants,
or in a que estate. 6 Co. 69, b. 4 T. R. 717. 1 Saund. 346, f., n. (g.) But if the defend
ant be lord of the manor, or one who puts his cattle on the common with the lord's
license, the commoner cannot maintain an action unless he has sustained a specific
injury; for the lord is entitled to what remains of the grass, and therefore may consume
it himself, or license another to depasture it. 4 T. R. 73. 2 Mod. 6. 6 Willes, 619. Chittt.
4 Now abolished, 3 & 4 W. IV. c. 27, s. 36.—Stewart.
• It is the policy of the law not to allow commoners to abate, except only in a few
cases ; for an action will best ascertain the just measure of the damage sustained. But
if the lord erect a wall, gate, hedge, or fence round the common, to prevent the com
moner's cattle from going into the common, the commoner may abate the erection,
because it is inconsistent with the grant. 1 Burr. 259. 6 T. R. 485.—Chittt.
' This is now the only remedy, these real actions having been abolished. 3 <fc 4 W. IV
c 27. b. 36.- -Stswakt.
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that the lord may approve, that is, enclose and convert to the uses of husbandry,
(which is a melioration or approvement,) any waste grounds, woods, or pas
tures, in which his tenants have common appendant to their estates, provided he
♦2411 'eaves Sufficient common to his tenants, according to the proportion
of their land. And this is extremely reasonable; for it would be very
hard if the lord, whose ancestors granted out these estates to which the
commons are appendant, should be precluded from making what advantage he
can of the rest of his manor, provided such advantage and improvement be no
way derogatory from the former grants. The statute "Westm. 2, 13 Edw. I.
c. 46 extends this liberty of approving, in like manner, against all others that
have common appurtenant, or in gross, as well as against the tenants of the lord
who have their common appendant ; and further enacts that no assize of novel
disseisin for common shall lie against a lord for erecting on the common any
windmill, sheep-house, or other necessary buildings therein specified : which, Sir
Edward Coke says,(io) are only put as examples; and that any other necessary
improvements maybe made by the lord, though in reality they abridge the
common and make it less sufficient for the commoners. And lastly, by statute
29 Geo. II. c. 36, and 31 Geo. II. c. 41, it is particularly enacted that any lords
of wastes and commons, with the consent of the major part in number and
value of the commoners, may enclose any part thereof for the growth of timber
and underwood.'
III. The third species of disturbance, that of ways, is very similar in ita
nature to the last; it principally happening when a person who hath aright
to a way over another's grounds, by grant or prescription, is obstructed Dy
enclosures or other obstacles, or by ploughing across it ; by which means he
cannot enjoy his right of way, or at least not in so commodious a manner as
he might nave done. If this be a way annexed to his estate, and the obstruc
tion is made by the tenant of the land, this brings it to another species of injury ;
for it is then a nuisance, for which an assize will lie, as mentioned in a former
chapter.(x) But if the right of way thus obstructed by the tenant be only in
gross, (that is, annexed to a man's person and unconnected with any lands or
*24*> 1 *tenement8,) or if the obstruction of a way belonging to a house or land
J is made by a stranger, it is then in either case merely a disturbance ;
for the obstruction of a way in gross is no detriment to any lands or tenements,
and therefore does not fall under the legal notion of a nuisance, which must be
laid ad nocumentum liberi tenementi ;(y) and the obstruction of it by a stranger
can never tend to put the right of way in dispute ; the remedy, therefore, for
(•) 2 Inrt. 476.
(r) F. N. B. 183.
(■) C. 13, p. 218.
' As the lord may approve, leaving a sufficiency of common, the commoner abates an
erection at the peril of an action. A person seised in fee of the waste may approve,
although he be not lord. 3 T. R. 445. But there can be no approvement against the
tenants of a manor, who have a right to dig gravel in the wastes and take estovers, (2 T
R. 391,) nor against common of turbary, (1 Taunt. 435;) and although the lord may
approve against common of pastures, by 20 Hen. III. c. 4, 5 T. R. 411, yet there may be
other rights of common against which he cannot approve. 6 T. R. 741. A custom for
tenants to approve by the lord's consent and by presentment of the homage does not
restrain the lord's right to approve. 2 T. R. 392, n. The lord may, with consent of
the homage, grant part of the soil for building, if the exercise of the right be imme
morial, (5 T. R. 417, n. ;) but a custom for the lord to grant leases of the waste without
restriction is bad in point of law. 3 B. & A. 153.
The cultivation of common lands, and the enclosure and management of them, are now
carried on under private acts of parliament, subject to and adopting the regulations laid
down in the 13 Geo. III. c. 81 and 41 Geo. III. c. 109, which are incorporated into all
special enclosure acts.—Chittt.
By the general enclosure acts, (41 Geo. III. c. 109, amended by 1 <fe 2 Geo. IV. c. 23, 6 4
7 W. IV. c. 115, and 3 & 4 Vict. c. 31,) it is particularly enacted that any lords of wastes
and commons, with the consent of two-third parts in number and value of the com
moners,
VfEWAKT. may enclose any part thereof for the growth of timber and underwood.—
IM
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these disturbances is not by assize or any real action, but by the universal
remedy of action on the case to recover damages.(z)
IV. The fourth species of disturbance is that of disturbance of tenure, or
breaking that connection which subsists between the lord and his tenant, and to
which the law pays so high a regard, that it will not suffer it to be wantonly
dissolved by the act of a third person. To have an estate well tenanted is an
advantage that evory landlord must be very sensible of; and therefore the
driving away of a tenant from off his estate is an injury of no small conse
quence. So that if there be a tenant at will of any lands or tenements, and a
stranger, either by menaces and threats, or by unlawful distresses, or by fraud
and circumvention, or other means, contrives to drive him away, or inveigle
him to leave his tenancy, this the law very justly construes to be a wrong and
injury to the lord,(a) and gives him a reparation in damages against the offender
by a special action on the case.
V. The fifth and last species of disturbance, but by far the most considerable,
is that of disturbance of patronage; which is a hinderance or obstruction of a
patron to present his clerk to a benefice.
This injury was distinguished at common law from another species of injury,
called usurpation; which is an absolute ouster or dispossession of the patron,
and happens when a stranger, that hath no right, presenteth a clerk, and he it
thereupon *admitted and instituted. (b) In which case of usurpation, r*243
the patron lost by the common law not only his turn of presenting pro
hac vice, but also the absolute and perpetual inheritance of the advowson, so
that he could not present again upon the next avoidance, unless in the mean
time he recovered his right by a real action, viz., a writ of right of advowson.(c)
The reason given for his losing the present turn, and not ejecting the usurper'?
clerk, was that, the final intent of the law in creating this species of property
being to have a fit person to celebrate divine service, it preferred the peace of
the church (provided a clerk were once admitted and instituted) to the right of
any patron
son,
unless whatever.*
he recoveredAnd
it in
thea patron
writ of also
right,
lostbecause
the inheritance
by such usurpation
of his advow
he
was put out of possession of his advowson, as much as when by actual entry
and ouster he is disseised of lands or houses ; since the only possession of which
an advowson is capable is by actual presentation and a< (mission of one's clerk.
As, therefore, when the clerk was once instituted (except in the case of the king,
where he must also be inducted)(d) the church became absolutely full; so the
usurper by such plenarty, arising from his own presentation, became in fact
seised of the advowson : which seisin it was impossible for the true patron to
remove by any possessory action, or other means, during the plenarty or fulness
of the church ; and when it became void afresh, he could not then present, since
another had the right of possession. The only remedy, therefore, which the
patron had left, was to try the mere right in a writ of right of advowson; which
is a peculiar writ of right, framed for this special purpose, but in every other
respect corresponding with other writs of right :(e) and if a man recovered
therein, he regained the possession of his advowson, and was entitled to present
at the next avoidance. (/) But in order to such recovery he must allege a pre
(»)
ou V. c.N.40.B. 186.
(')
(•) Hale
Hal. Anal.
1 Roll.Lotw.
Abr.ill,
108.119.
(•) Ibid.
F. N. B. 30.
i»l Co. Litt. 227.
(/| Ibid. 36
(«) 6 Kep. 49.
* And this preference of the peace of the church to the litigated rights of patrons was
held to prevail in all cases, without any regard to infancy, coverture, or any such like
disability of the patron ; for it was a maxim of the common law " that he who came in
by admission and institution came in by a judicial act : and the law presumes that the
bishop who has the care of the souls of all within his diocese, for which he shall answer
at his fearful and final account, (in respect of which he ought to keep and defend them
against all heretics and schismatics and other ministers of the devil,) will not do or
assent to any wrong to be done to their patronages, which is of their earthly possession,
but, if the church be litigious, that he will inform himself of the truth by a de jure patrenatut,
and so do right." 6 Coke, 49.—Cuitty.
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sentation in himself or some of his ancestors, which proves him or them tc
have been once in possession : for, as a grant of the advowson, during the ful*2441 ne88 °^ cnurcn> conveys *no manner of possession for the present, thereJ fore a purchaser, until he hath presented, hath no actual seisin whereon
to ground a writ of right.(<7) Thus stood the common law.
But, bishops in antient times, either by carelessness or collusion, frequently
instituting clerks upon the presentation of usurpers, and thereby defrauding the
real patrons of their right of possession, it was in substance enacted by statute
Westm. 2, 13 Edw. I, c. 5, § 2, that if a possessory action bo brought within sis
months after the avoidance, the patron snail (notwithstanding such usurpation
and institution) recover that very presentation ; which gives back to him the
seisin of the advowson. Yet still, if the true patron omitted to bring his action
within six months, the seisin was gained by the usurper, and the patron, tc
recover it, was driven to the long and hazardous process of a writ of right. To
remedy which, it was further enacted, by statute 7 Anne, c. 18, that no usurpation
shall displace the estate or interest of the patron, or turn it to a mere right; but
that the true patron may present upon the next avoidance, as if no such usurpa
tion had happened. So that the title of usurpation is now much narrowed, and
the law stands upon this reasonable foundation : that if a stranger usurps my pre
sentation, and I do not pursue my right within six months, I shall lose that turn
without remedy, for the peace of the church and as a punishment for my own
negligence; but that turn is the only one I shall lose thereby. Usurpation now
gains no right to the usurper with regard to any future avoidance, but only to
the present vacancy: it cannot indeed be remedied after six months are past;
but during those six months it is only a species of disturbance.
Disturbers of a right of advowson may therefore be these three persons: the
pseudo-patron, his clerk, and the ordinary; the pretended patron, by presenting
to a church to which he has no right, and thereby making it litigious or dis*24(>1 Potable ; the clerk, by demanding or obtaining institution, *which tends
J to and promotes the same inconvenience ; and the ordinary, by refusing
to admit the real patron's clerk, or admitting the clerk of the pretender. These
disturbances are vexatious and injurious to him who hath the right : and there
fore, if he be not wanting to himself, the law (besides the writ of right of ad
vowson, which is a final and conclusive remedy) hath given him two inferior
possessory actions for his relief; an assize of darrein presentment, and a writ of
quare impedit; in which the patron is always the plaintiff, and not the clerk.
For the law supposes the injury to be offered to him only, by obstructing or
refusing the admission of his nominee ; and not to the clerk, who hath no right
in him till institution, and of course can suffer no injury.
1. An assize of darrein presentment, or last presentation, lies when a man, or
nis ancestors, under whom he claims, have presented a clerk to a benefice, who
is instituted, and afterwards upon the next avoidance a stranger presents a
clerk, and thereby disturbs him that is the real patron. In which case the
patron shall have this writ(A) directed to the sheriff to summon an assize or
jury, to inquire who was the last patron that presented to the church now
vacant, of which the plaintiff complains that he is deforced by the defendant:
and, according as the assize determines that question, a writ shall issue to the
bishop ; to institute the clerk of that patron, in whose favour the determination
is made, and also to give damages, in pursuance of statute Westm. 2, 13 Edw. I.
c. 5. This question, it is to be observed, was, before the statute 7 Anne before
mentioned, entirely conclusive as between the patron or his heirs and a strangor:
for, till then, the full possession of the advowson was in him who presented last
and his heirs : unless, since that presentation, the clerk had been evicted within
six months, or the rightful patron had recovered the advowson in a writ of
right; which is a title superior to all others. But that statute having given a
right to any person to bring a quare impedit, and to recover (if his title be good)
.Kwg-, notwithstanding the last presentation, by whomsoever *made; assizes
* of darrein presentment, now not beinff in any wise conclusive, have been
(») 2 Imt »'.
(»; F. N. B. 81.
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totally disused, as indeed they began to oe before ;w a quare impedit being mors
general, and therefore a more usual action. For the assize of darrein presentment
lies only where a man has an advowson by descent from his ancestors ; but the
writ of quare impedit is equally remediable whether a man claims title by descent
or by purchase.(i)
2. I proceed therefore, secondly, to inquire into the nature(A') of a writ of
quare impedit, now the only action used in case of the disturbance of patron
age;" and shall first premise the usual proceedings previous to the bringing of
the writ.
Upon the vacancy of a living, the patron, we know, is bound to present within
six calendar months,(7) otherwise it will lapse to the bishop. But if the pre
sentation be made within that time, the bishop is bound to admit and institute
the clerk, if found sufficient ;(m) unless the church be full, or there be notice of
any litigation. For, if any opposition be intended, it is usual for each party to
enter a caveat with the bishop, to prevent his institution of his antagonist's clerk.
An institution after a caveat entered is void by the ecclesiastical law ;(n) but this
the temporal courts pay no regard to, and look upon a caveat as a mere nullity.fo)
But if two presentations be offered to the bishop upon the same avoidance, the
church is then said to become litigious; and, if nothing further be done, the
bishop may suspend the admission of either, and suffer a lapse to incur. Yet if
the patron or clerk on either side request him to award a jus patronatus, he is
bound to do it. A jus patronatus is a commission from the bishop, directed usually
to his chancellor and others of competent learning: who are to summon a jury
of six clergymen and six laymen, to inquire into and examine who is c*2\7
the *rightful patron ;{p) and if, upon such inquiry made and certificate
thereof returned to the commissioners, he admits and institutes the clerk of
that patron whom they return as the true one, the bishop secures himself at all
events from being a disturber, whatever proceedings may be had afterwards in
the temporal courts.
The clerk refused by the bishop may also have a remedy against him in the
spiritual court, denominated a duplex querela :{q) which is a complaint in the
nature of an appeal from the ordinary to his next immediate superior ; as from
a bishop to the archbishop, or from an archbishop to the delegates ;'* and if the
superior court adjudges the cause of refusal to be insufficient, it will grant in
stitution to the appellant.
Thus far matters may go on in the mere ecclesiastical course ; but in con
tested presentations they seldom go so far ; for, upon the first delay or refusal
of the bishop to admit his clerk, the patron usually brings his writ of quare im
pedit against the bishop, for the temporal injury done to his property in dis
turbing him in his presentation. And, if the delay arises from the bishop alone,
as upon pretence of incapacity, or the like, then he only is named in the writ;
but if there be another presentation set up, then the pretended patron and his
clerk are also joined in the action ; or it may be brought against the patron and
clerk, leaving out the bishop; or against the patron only. But it is most ad
visable to bring it against all three : for if the bishop be left out, and the suit
be not determined till the six months are past, the bishop is entitled to present
by lapse ; for he is not party to the suit ;(r) but, if he be named, no lapse can
possibly accrue till the right is determined. If the patron be left out, and the
writ be brought only against the bishop and the clerk, the suit is of no effect,
and the writ shall abate ;(s) for the right of the patron is the principal question
in the cause.(<) If the *clerk be left out, and has received institution r*248
before the action brought, (as is sometimes the case,) the patron by this '
(<) 2 Inrt. 365.
(») 1 Born, 16, 17
(») See Uonwell's caw, 6 Rep. 48.
(«) Ibid. 113.
(') See book ii. ch. 18.
(') Cro. Jac. 08.
(») See book I. cb. 11.
(•) Hob. 316.
(')
207. 191.
(') 7 Hep. 25.
(•) 11 Burn,
Roll. Hop.
wl*ow abolished, 3 & 4 W. IV. c. 27, s. 36.—Stewart.
u One of the few real actions which still remain in England.—Stewart.
u Now to tliti Jud'cial Committee of the Privy Council.—Stewart.
in
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suit may recoves his right of patronage, but not the present turn ; for he cannot
l,ave judgment to remove the clerk, unless he be made a defendant, and party
t>. the suit, to hear what he can allege against it. For which reason it is the
safer way to insert all three in the writ.
The writ of quare impedit(u) commands the disturbers, the bishop, the pseudo
patron, and his clerk, to permit the plaintiff to present a proper person (without
specifying the particular clerk) to such a vacant church, which pertains to his
patronage; and which the defendants, as he alleges, do obstruct; and unless
they so do, then that they appear in court to show the reason why they hinder
him.
Immediately on the suing out of the quare impedit, if the plaintiff suspects
that the bishop will admit the defendant's or any other clerk, pending the suit,
he may have a prohibitory writ, called a ne admittas,(w) which recites the con
tention begun in the king's courts, and forbids the bishop to admit any clerk
whatsoever till such contention be determined. And if the bishop doth, after
the receipt of this writ, admit any person, even though the patron's right may
have been found in a jure patronatus, then the plaintiff, after he has obtained
judgment in the quare impedit, may remove the incumbent, if the clerk of a
stranger, by writ of scire facias ;{x) and shall have a special action against the
bishop, called a quare incumbravit," to recover the presentation, and also satis
faction in damages for the injury done him by encumbering the church with a
clerk pending the suit and after the ne admittas received.(y) But if the bishop
has encumbered the church by instituting the clerk before the ne admittas
issued, no quare incumbravit lies ; for the hishop hath no legal notice till the
*-?4Qi
°f ne admittas is served upon *him." The patron is therefore left
J to his quare impedit merely, which, as was before observed, now lies
(since the statute of Westm. 2) as well upon a recent usurpation within six
months past, as upon a disturbance without any usurpation had.
In the proceedings upon a quare impedit, the plaintiff must set out his title at
length, and prove at least one presentation in himself, his ancestors, or those
under whom he claims ; for he must recover by the strength of his own right,
and not by the weakness of the defendant's ;(2) and he must also show a disturb
ance before the action brought.(a) Upon this the bishop and the clerk usually
disclaim all title : save only the one as ordinary, to admit and institute, and the
other as presentee of the patron, who is left to defend his own right. And
upon failure of the plaintiff in making out his own title, the defendant is put
upon the proof of his, in order to obtain judgment for himself, if needful. But
f the right be found for the plaintiff on the trial, three further points are also
to be inquired : 1. If the church be full ; and, if full, then of whose presenta
tion : for if it be of the defendant's presentation, then the clerk is removable by
writ brought in due time. 2. Of what value the living is : and this in order
to assess the damages which are directed to be given by the statute of
Westm. 2. 3. In case of plenarty upon a usurpation, whether six calendar(6)
months have passed between the avoidance and the time of bringing the action,
for then it would not be within the statute, which permits a usurpation to be
devested by a quare impedit brought infra tempus semestre. So that plenarty is
still a sufficient bar in an action of quare impedit brought above six months
after the vacancy happens ; as it was universally by the common law, however
early the action was commenced.
If it be found that the plaintiff hath the right and hath commenced his action
•''50 1 *n ^ue ^me> tnen Qe shall havo judgment to recover the presentation,
and if the church be full by institution of any clerk, to remove him ;
(•) Vangh. T, 8.
(•) Hob. 199.
(») 2 Iuat. 361.
u This writ is now abolished, by 3 & 4 W. IV. e. 27, s. 36.— Stewabt.
M Yet it is said that if the bishop encumbers when no quare impedit is pending, and no
debate for the church, quare incumbravit lies. N. N. Ill, a., cited Com, Dig. Quare Incum
bravit.—Chitty.
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to the suit; in which case the plaintiff loses his presentation pro hac vice, but
shall recover two years' full value of the church from the defendant, the pre
tended patron, as a satisfaction for the turn lost by his disturbance; or in case
of insolvency the defendant shall be imprisoned for two years. (c) But if the
church remains still void at the end of the suit, then whichever party the pre
sentation is found to belong to, whether plaintiff or defendant, shall have a
writ directed to the bishop ad admittendum clericum,(d) reciting the judgment
of the court, and ordering him to admit and institute the clerk of the prevailing
arty ; and if upon this order he does not admit him, the patron may sue the
eishop in a writ of quare non admisit,(e) and recover ample satisfaction in
damages.
Besides these possessory actions, there may be also had (as hath before been
incidentally mentioned) a writ of right of advowson, which resembles other writs
of right ; the only distinguishing advantage now attending it being that it ia
more conclusive than a quare impedit, since to an action of quare impedit a
recovery had in a writ of right may be pleaded in bar."
There is no limitation with regard to the time within which any actions
touching advowsons are to be brought ; at least, none later than the times of
Richard I. and Henry III. : for by statute 1 Mar. st. 2, c. 5, the statute of
limitations, 32 Hen. VIII. c. 2 is declared not to extend to any writ of right
of advowson, quare impedit, or assize of darrein presentment, or jus patronatus.
And this upon very good reason : because it may very easily happen that the
title to an advowson may not come in question, nor tho right have opportunity
to be tried, within sixty years, which is the longest period of limitation assigned
by the statute of Henry VIII. For Sir Edward Coke(/) tells us that there
was a parson of one of his *churches that had been incumbent there r*25i
above fifty years; nor are instances wanting wherein two successive <incumbents have continued for upwards of a hundred years.(<7) Had therefore
the last of these incumbents been the clerk of a usurper, or had he been pre
sented by lapse, it would have been necessary and unavoidable for the patron,
in case of a dispute, to have recurred back above a century in order to have
shown a clear title and seisin by presentation and admission of the prior incum
bent. But though, for these reasons, a limitation is highly improbable with
respect only to the length of time, yet, as the title of advowson is, for want of
some limitation, rendered more precarious than that of any other hereditament,
(especially since the statute of queen Anne hath allowed possessoiy actions
to be brought upon any prior presentation, however distant,) it might not
perhaps be amiss if a limitation were established with respect to the number of
avoidances, or, rather, if a limitation were compounded of the length of time
and the number of avoidances together: for instance, if no seisin were
admitted to be alleged in any of these writs of patronage after sixty years
and three avoidances were past."
C) Stat Weetm. 2, 13 Edw. I. o. *, j 3.
(») Two successive incumbents of the rectory of Chelsfteld(«t F. N. B. 38.
rwrn-Farnborough, Id Kent, continued one hundred and one
(*) Ibid. 47.
years, of whom the former was admitted in 1660, the latter
(/) 1 1 nst. 115.
in 1*00, and died in 1751.
"The writ of right of advowson has been abolished, 3 & 4 W. IV. c. 27, s. 36.—
Btzwart.
" A quare impedit lies for a church, an hospital, and a donative ; and, by the equity of
the statute of Westminster, it lies for prebends, chapels, vicarages. 3 T. R. 650. Willes'a
Bep. 608. 2 Roll. Abr. 380. This action may be brought by the king in right of his
crown, or on a title by lapse by a common parson, or by several who have the same title,
by an executor or administrator. To maintain the action, there must be a disturbance;
as. if brought by a purchasor, he may allege a presentation in him from whom he pur
chased the same. Stra. 1007. 1 Hen. Bla. 376, 530. If there are distinct patrons of an
advowson in one and the same church, as where one has the first portion and another
the second, he who is disturbed may have a quare impedit, (3 T. R. 646 ;) and if there are
distinct patrons and incumbents, so that the church is divided into moieties, he who is
disturbed shall have the writ. 10 Rep. 136. 5 Rep. 102. 1 Inst. 18, a. 4 Rep. 75. An<>
fa" the right of nomination is in one, and that of presentation in another, the quart impedit
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In « writ of quare impedit, which is almost the only real action that remains
in cowmon use, and also in the assize of darrein presentment, and writ of right,
the patron only, and not the clerk, is allowed to sue the disturber. But, by
virtue of several acts of parliament,(A) there is one species of presentations, in
which a remedy, to be sued in the temporal courts, is put into the hands of the
clerks presented, as well as of the owners of the advowson. I mean the pre
sentation
ing to their
to such
several
benefices
counties,
as belong
are vested
to Eoman
in andCatholic
securedpatrons
to the two
; which,
universities
accord
of this kingdom. And particularly by the statute of 12 Anne, st. 2, c. 14, s. 4,
a new method of proceeding is provided ; viz., that, besides the writs of quare
impedit, which the universities as patrons are entitled to bring, they, or their
♦2521 c'erk8> mav be at liberty to file a bill *in equity against any person preJ senting to such livings, and disturbing their right of patronage, or his
cestuy que trust, or any other person whom they have cause tt suspect ; in order
to compel a discovery of any secret trusts, for the benefit of papists, in evasion
of those laws whereby this right of advowson is vested in those learned bodies ;
and also (by the statute 11 Geo. II. c. 17) to compel a discovery whether any
grant or conveyance, said to be made of such advowson, were made bona fide to a
protestant purchaser, for the benefit of protestants, and for a full consideration ;
without which requisites every such grant and conveyance of any advowson or
avoidance is absolutely null and void. This is a particular law, and calculated
for a particular purpose : but in no instance but this does the common law permit
the clerk himself to interfere in recovering a presentation of which he is after
wards to have the advantage. For besides that he has (as was before observed)
no temporal right in him till after institution and induction, and, as he there
fore can suffer no wrong, is consequently entitled to no remedy ; this exclusion
of the clerk from being plaintiff seems also to arise from the very great honour
and regard which the law pays to his sacred function. For it looks upon the
cure of souls as too arduous and important a task to be eagerly sought for by
any serious clergyman ; and therefore will not permit him to contend openly at
law for a charge and trust which it presumes he undertakes with diffidence.
But when the clerk is in full possession of the benefice, the law gives him the
same possessory remedies to recover his glebe, his rents, his tithes, and other
ecclesiastical dues, by writ of entry, assize, ejectment, debt, or trespass, (as the
case may happen,) which it furnishes to the owners of lay property. Yet he
Hhall not have a writ of right, nor such other similar writs as are grounded upon
(») Stat. 3 Jac I. c 5. 1 W. and M. c. 28. 12 Anne, it. 2, c. H. 11 Goo. TL c 17.
•rill lie by the person having the nomination against the person who has the presenta
tion and obstructs the right. 3 T. R. 651. Rast. 506, b. If there are two or more
tenants in common, or jqintrtenants, they must join in a quart impedit of an advowson,
for it is an entire thing ; and one of them cannot have a quare impedit of a moiety or of a
third or fourth part of an advowson of a church, but they must all join ; though it i»
otherwise of coparceners, for if they do not agree the eldest shall have the presentation.
ance
Bro. Joinder
of a church,
in Action,
and before
103. any
But avoidance
where A. and
A. released
B. were the
his interest
granteestoofB.,theand
next
then
avoid
the
church became void, it was holden that B. alone should present to the church, and if he
De disturbed might bring a quare impedil in his own name only. Cro. Eliz. GOO. If the
suit be by an executor or administrator, upon an avoidance in the life of the testator, an
allegation of the disturbance in the life of the testator is sufficient. R. Sav. 95. Lutw. 2.
See also, as to the right of the executor to bring this action, Vin. Abr. Executors, P. pi.
7. Latch, 168, 169. Sir W. Jones, 175. Poph. 190. 1 Ventr. 30. As the defendant is
considered an actor in a quare impedit, he may make up the issues, (Tidd. Prac. 793,) and
may have a trial by proviso, although the plaintiff has not committed any laches in pro
ceeding to trial. Ib. 820.—Cuitty.
And this alteration in the law recommended by the learned commentator has recently
been carried into effect by stat. 3 & 4 W. IV. c. 27, by which (s. 30) it is enacted that no
advowson shall be recovered after three incumbencies occupying a period of sixty years'
adverse possession: incumbencies after lapse are to be reckoned within the period, but
not incumbencie» after promotion to bishoprics, (s. 31 ;) and no advowson shall be
recovered after one hundred years' adverse possession, although three incumbencies
nave not elapsed. S. 33.—Stewart.
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the mere right; because he hath not in him the entire fee and rlght,(i) but he is
entitled to a special remedy called a writ of juris utrum, which is sometimes
styled the parson's writ of right,(A) *being the highest writ which he r*953
can have.(7) This lies for a parson or prebendary at common law, and
for a vitar by statute 14 Edw. III. c. 17, and is in the nature of an assize, to
inquire whether the tenements in question are frankalmoign belonging to the
church of the demandant, or else the lay fee of the tenant.(m) And thereby
the demandant may recover lands and tenements, belonging to the church,
which were alienated by the predecessor ; or of which he was disseised ; or
which were recovered against him by verdict, confession, or default, without
praying in aid of the patron and ordinary ; or on which any person has intruded
since the predecessor's death.(n) But since the restraining statute of 13 Eliz.
c. 10, whereby the alienation of the predecessor, or a recovery suffered by him
of the lands of the church, is declared to be absolutely void, this remedy is of
very little use, unless where the parson himself has been deforced for more than
twenty years ;(o) for the successor, at any competent time after his accession
to the benefice, may enter, or bring an ejectment."

CHAPTEE XVII.
OK INJURIES PROCEEDING FROM, OR AFFECTING, THE CROWN.
•Having in the nine preceding chapters considered the injuries, or ™y
private wrongs, that may be offered by one subject to another, all of *• '
>rfiich are redressed by the command and authority of the king, signified by his
Oiiginal writs returnable in the several courts of justice, which thence derive a
jurisdiction of examining and determining the complaint; I proceed now to
inqaire into the mode of redressing those injuries to which the crown itself is a
party : which injuries are either where the crown is the aggressor, and which
therefore cannot without a solecism admit of the same kind of remedy ;(a) or
else is the sufferer, and which then are usually remedied by peculiar forms of
process, appropriated to the royal prerogative. In treating therefore of those,
we will consider first the manner of redressing those wrongs or injuries which
a subject may suffer from the crown, and then of redressing those which the
crown may receive from a subject.
I. That the king can do no wrong, is a necessary and fundamental principle
of the English constitution ; meaning only, as has formerly been observed, (6)
that, in the first place, whatever may be amiss in the conduct of public affairs
is not "chargeable personally on the king; nor is he, but his ministers, r*9=<j
accountable for it to the people ; and, secondly, that the prerogative of *■
(he crown extends not to do any injury; for, being created for the benofit of
the people, it cannot be exerted to their prejudice. (c) Whenever therefore it
happens that, by misinformation, or inadvertence, the crown hath been induced
tc invade the private rights of any of its subjects, though no action will lie
against the sovereign,(d) (for who shall command the kingf)(e) yet the law hath
furnished the subject with a decent and respectful mode of removing that inva
sion, by informing the king of the true state of the matter in dispute : and, as
(') F. N. B. 49.
(•) Bro. Abr. tit. petition, 12 ; tit. prerogative, 2.
(*)
(»)
(') Booth,
F. N. B.221.
48.
(•) Book
Plowd.1. ch.
437.7, pp. 243-248.
i «) Registrar. 32.
id) Jenkins, 78.
(«) F. N. B. 48, 48.
(•) Finch, L. 83.
(•) Booth, 221.
n It is now formally abolished, 3 & 4 W. IV. c. 27, s. 36. Until recently, defendants in
actions of quare imptdil were not liable for the payment of costs, and the patrons were
thereby sometimes deterred from prosecuting their rights, (Edwards va. Bishop of Exe
ter, 6 Bingh. N. C. 146 ;) but now, by stat. 4 & 5 W. IV. c. 39, plaintiffs are enabled to
recover their full costs.—-Stewart.
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it presumes that to know of any injury and to redress it are inseparable in the
royal breast, it then issues as of course, in the king's own name, his orders to
his judges to do justice to the party aggrieved.
The distance between the sovereign and his subjects is such, that it rarely can
happen that any personal injury can immediately and directly proceed from the
prince to any private man ; and, as it can so seldom happen, the law in decency
supposes that it never will or can happen at all ; because it feels itself incapable
of furnishing any adequate remedy, without infringing the dignity and destroy
ing the sovereignty of the royal person, by setting up some superior power with
authority to call him to account. The inconveniency therefore of a mischief
that is barely possible is (as Mr. Locke has observed)(/) well recompensed by
the peace of the public and security of the government, in the person of the
chief magistrate being set out of the reach of coercion. But injuries to the
rights of property can scarcely be committed by the crown without the inter
vention of its officers ; for whom the law in matters of right entertains no
respect or delicacy, but furnishes various methods of detecting the errors or
misconduct of those agents, by whom the king has been deceived and induced
to do a temporary injustice.
*956n
*The common-law methods of obtaining possession or restitution from
J the crown, of either real or personal property, are, 1. By petition de droit,
or petition of right : which is said to owe its original to king Edward the
First.(gr) 2. By monstrans de droit, manifestation or plea of right : both of which
may be preferred or prosecuted either in the chancery or exchequer.(A) The
former is of use, where the king is in full possession of any hereditaments or
chattels, and the petitioner suggests such s> right as controverts the title of the
crown, grounded on facts disclosed in the petition itself; in which case he must
be careful to state truly the whole title of the crown, otherwise the petition shall
abate ;(f) and then, upon this answer being endorsed or underwritten by the
king, soit droit fait al partie, (let right be done to the party,)(j) a commission
shall issue to inquire of the truth of this suggestion :(k) after the return of
which, the king's attorney is at liberty to plead in bar; and the merits shall be
determined upon issue or demurrer, as in suits between subject and subject.
Thus, if a disseisor of lands which are holden of the crown dies seised without
any heir, whereby the king is prima facie entitled to the lands, and the posses
sion is cast on him either by inquest of office, or by act of law without any office
found ; now the disseisee shall have remedy by petition of right, suggesting the
title of the crown, and his own superior right before the disseisin made.(/) But
where the right of the party, as well as the right of the crown, appears upon
record, there the party shall have monstrans de droit, which is putting in a claim
of right grounded on facts already acknowledged and established, and praying
the judgment of the court, whether upon those facts the king or the subject
hath the right. As if, in the case before supposed, the whole special matter is
found by an inquest of office, (as well the disseisin, as the dying without an
heir,) the party grieved shall have monstrans de droit at the common law.(m)
*257 1 ^ut as
8 8e^om naPPen8> ar,d *the remedy by petition was extremely
J tedious and expensive, that by monstrans was much enlarged and ren
dered almost universal by several statutes, particularly 36 Edw. III. c. 13, and
2 & 3 Edw. VI. c. 8, which also allow inquisitions of office to be traversed or
denied wherever the right of a subject is concerned, except in a very few cases.(n)
These proceedings are nad in the petty-bag office in the court of chaacery; and,
if upon either of them the right be determined against the crown, the judgment
is, quod mantis domini regis amoveantur et possessio restituatur petenti, salvo jure
domini regis ;(o) which last clause is always added to judgment against the
king,(p) to whom no laches is ever imputed, and whose right (till some late
MtatutesXy) was never defeated by any limi4 *tion or length of time. And by
(/) On Qort. p. 2, i 205.
(') Bro. Abr. tit petition, 20. 4 Rep. 58
It)
(«)4
Rep.008.
58.
(»1 Bro.
Skin.Abr.
609. tit. prcroyativt, 2. Fit*. Abr. tit. error, 8.
(•) Skin.
ft) Finch, L. 256.
(•) 2 Inrt. 696. Rast. Entr. 463.
( T Stat. Tr. TiL 134.
<») Finch, L. 460.
'•) Skin. 608 bu„ Enll 461.
(•) 21 Jac L c 2. 9 Geo. HI. c 10,
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such judgment the crown is instantly out of possession :(r) so that there needs
not the indecent interposition of his own officers to transfer the seisin from the
king to the party aggrieved.
II. The methods of redressing such injuries as the crown may receive from
the subject are,—
1. By such usual common-law actions as are consistent with the royal pre
rogative and dignity. As therefore the king, by reason of his legal ubiquity,
cannot be disseised or dispossessed of any real property which is once vested in
him, he can maintain no action which supposes a dispossession of the plaintiff;
such as an assize or an ejectment ;(s)' but ne may bring a quare impedit,(t) which
always supposes the complainant to be seised or possessed of the advowson; and
he may prosecute this writ, like every other by him brought, as well in the
king's bench(«) as the common pleas, or in whatever court he pleases. So, too,
he may bring an action of trespass for taking away his goods ; but such actions
are not usual (though in strictness maintainable) for breaking his close, or other
injury done upon his soil or possession.(w) It would be equally tedious
*and difficult, to run through every minute distinction that might be r*258
gleaned from our antient books with regard to this matter; nor is it in L
any degree necessary, as much easier and more effectual remedies are usually
obtained by such prerogative modes of process as are peculiarly confined to
the crown.
2. Such is that of inquisition, or inquest of office ; which is an inquiry made by
the king's officer, his sheriff, coroner, or escheator, virtute officii, or by writ to
them sent for that purpose, or by commissioners specially appointed, concerning
any matter that entitles the king to the possession of lands or tenements, goods
or chattels.(:r) This is done by a jury of no determinate number, being either
twelve, or less, or more. As, to inquire whether the king's tenant for life died
seised, whereby the reversion accrues to the king ; whether A., who held im
mediately of the crown, died without heirs, in wnich case the lands belong to
the king by escheat ; whether B. be attainted of treason, whereby his estate is
forfeited to the crown ; whether C, who has purchased lands, be an alien,
which is another cause of forfeiture ; whether D. be an idiot a nativitate, and
therefore, together with his lands, appertains to the custody of the king ; and
other questions of like import, concerning both the circumstances of the tenant
and the value or identity of the lands. These inquests of office were more
frequently in practice than at present during the continuance of the military
tenures among us ; when, upon the death of every one of the king's tenants, an
inquest of office was held, called an inquisitio post mortem, to inquire of what
lands he died seised, who was his heir, and of what age, in order to entitle the
king to his marriage, wardship, relief, primer-seisin, or other advantages, as the
circumstances of the case might turn out. To superintend and regulate these
inquiries, the court of wards and liveries was instituted by statute 32 Hen. VIII.
c. 46, which was abolished at the restoration of king Charles the Second,
together with the oppressive tenures upon which it was founded.
*With regard to other matters, the inquests of office still remain in r*2oa
force, and are taken upon proper occasions; being extended not only to
M Pinch, L. 459.
(•) Bro. Abr. tit. prtrog. 130. F. N. B. 90. Tear-tw*.
(•) Bro. Abr. tit. prerogative, 88.
4 Hen. IV. 4.
(') F. N. B. 32.
(*} Finch, L. 323, 324, 326.
(") DyeersyU da courUs, c. bank U roy.
1 But this objection to an ejectment does not seem to apply where the king is lessor of
the plaintiff'; for it is the lessee, and not the lessor, who is supposed by the legal fiction to be
ousted ; and it is held that where the possession is not actually in the king, but in lease
to another, then, if a stranger enter on the lessee, he gains possession without taking
the reversion out of the crown, and may have his ejectment to recover the possession if
he be afterwards ousted, because there is a possession in pais, and not in the king, and
that possession is not privileged by prer jgativo. Hence it follows that the king's lessee
may likewise have an ejectment to pun sh the trespasser and to recover the possession
which was taken from him. 2 Leon. 206. Cro. Eliz. 331. Adams on EJjectm. 72.—
Chittt
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lands, but also to goods and chattels personal, as in the case of wreck, treasuretrove, and the like; and especially as to forfeitures for offences. For every
jury which tries a man for treason or felony, every coroner's inquest thai-, sits
upon a felo de se or one killed by chance-medley, is, not only with regard to
chattels, but also as to real interests in all respects, an inquest of office ; and
if they find the treason or felony, or even the flight, of the party accused,
(though innocent,) the king is thereupon, by virtue of this office found, entitled
to have his forfeitures; and also, in case of chance-medley, he or his grantees
are entitled to such things, by way of doodand, as have moved to the death
of the party.
These inquests of office wero devised by law, as an authentic means to give
the king, his right by solemn matter of record, without which he, in general,
can neither take nor part from any thing.(y) For it is a part of the liberties
of England, and greatly for the safety of the subject, that the king may not
enter
tervention
upon of
anda seize
jury. (2)
any man's
It is, howover,
possession
particularly
upon bare enacted
surmisesbywithout
the statute
the inof
33 Hen. VIII. c. 20, that in case of attainder for high treason the king shall
have the forfeiture instantly, without any inquisition of office. And as the
king hath (in general) no title at all to any property of this sort before office
found, therefore, by the statute 18 Hen. VI. c. 6, it was enacted, that all letterspatent or grants of lands and tenements before office found, or returned into
the exchequer, shall be void. And, by the bill of rights at the revolution, 1
W. and M. st. 2, c. 2, it is declared that all grants and promises of fines and for
feitures of particular persons before conviction (which is here the inquest of
office) are illegal and void ; which, indeed, was the law of the land in the reign
of Edward the Third.(a)
*'2fi01
*With regard to real property, if an office be found for the king, it
J puts him in immediate possession, without the trouble of a formal entry,
provided a subject in the like case would have had a right to enter; and the
king shall receive all the mesne or intermediate profits from the time his title
accrued.(6) As, on the other hand, by the articuli super cartas,(c) if the king's
escheator or sheriff seize lands into the king's hand without cause, upon taking
them out of the king's hand again the party shall have the mesne profits re
stored to him.
In order to avoid the possession of the crown, acquired by the finding of
such office, the subject may not only have his petition of right, which discloses
new facts not found by the office, and his monstrans de droit, which relies on the
facts as found ; but also ho may (for the most part) traverse or deny the matter
of fact itself, and put it in a course of trial by the common-law process of the
court of chancery : yet still, in some special cases, he hath no remedy left but
a me-e petition of right.(d) These traverses, as well as the monstrans de droit,
were greatly enlarged and regulated for the benefit of the subject by the
statutes before mentioned, and others.(e) And in the traverses thus given by
statute, which came in the place of the old petition of right, the party tra
versing is considered as the plaintiff,(/) and must therefore make out his own
title, as well as impeach that of the crown, and then shall have judgment quod
manus domini regis amoveantur, &c.
3. "Where the crown hath unadvisedly granted any thing by letters-patent
which ought not to be granted,^) or where the patentee hath done an act
*-?R1 ~\ *^ia* amount'8 to a forfeiture of *the grant,(A) the remedy to repeal the
-! patent is by a writ of scire facias in chancery. (t) This may be
brought, either on the part of the king, in order to resume the thing granted ;
or, if the grant be injurious to the subject, the king is bound of right to
f.ermit him (upon his petition) to use his royal name for repealing the patent in
(») Finch, L. 82.
Oilb. Hist. Exch. 132. Hob. 347.
2 Inrt. 4R.
Finch, L. 32S. 326.
2* Edw. I. »t. 3, c. 19.
Finch. L. 324.
17«I

(•) Stat. 34 Edw. III. c, 13. 36 KJw. III. c. 13. 2 k 3 EJ»
VI. c. 8.
(/) Law of Nisi Priu«, 201,
(«) See book ii. ch. 21.
(») Dyer. 198.
(<) 3 Lot. 220. 2 Inst. 88
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a scire facias.Qt) And so also, if upon office untruly found for the king he
grants the land over to anothor, he who is grieved thereby and traverses the
office itself is entitled, before issue joined, to a scire facias against the patentee
in order to avoid the grant.(Z)
4. An information on behalf of the crown, filed in the exchequer by the king'o
attorney-general, is a method of suit for recovering money or other chattels, or
for obtaining satisfaction in damages for any personal wrong(m) committed in
the lands or other possessions of the crown. It differs from an information
filed in the court of king's bench, of which we shall treat in the next book, in
that this is instituted to redress a private wrong, by which the property of the
crown is affected ; that is calculated to punish some public wrong, or heinous
misdemeanour in the defendant. It is grounded on no writ under seal, but merely
on the intimation of the king's officer, the attorney-general, who " gives the
court to understand and be informed of" the matter in question : upon which
the party is put to answer, and trial is had, as in suits between subject and
subject. The most usual informations are those of intrusion and debt: intrusion,
for any trespass committed on the lands of the crown,(n) as by entering thereon
without title, holding over after a lease is determined, taking the profits, cutting
down timber, or the like ; and debt, upon any contract for moneys due to the king,
or for any forfeiture due to the crown upon the breach of a penal statute. This
is most commonly used to recover forfeitures occasioned by transgressing those
laws which are enacted for the establishment *and support of the reve- r*oca
nue ; others, which regard mere matters of police and public convenience,
being usually left to be enforced by common informers, in the qui tarn informa
tions or actions, of which we have formerly spoken.(o) But after the attorneygeneral has informed upon the breach of a penal law, no other information can
be received.(/>) There is also an information in rem, when any goods are sup
posed to become the property of the crown, and no man appears to claim them,
or to dispute the title of the king. As antiently in the case of treasure-trove,
wrecks, waifs, and estrays, seised by the king's officer for his use. Upon such
soisure an information was usually filed in the king's exchequer, and thereupon
a proclamation was made for the owner (if any) to come in and claim the effects;
and at the same time there issued a commission of appraisement to value the
goods in the officer's hands ; after the return of which, and a second proclama
tion had, if no claimant appeared, the goods were supposed derelict, and con
demned to the use of the crown.(q) And when, in later times, forfeitures of the
goods themselves, as well as personal penalties on the parties, were inflicted by
act of parliament for transgressions against the laws of tho customs and excise,
the same process was adopted in order to secure such forfeited goods for the
public use, though the offender himself had escaped the reach of justice.
5. A writ of quo warranto is in the nature of a writ of right for the king,
against him who claims or usurps any office, franchise, or liberty, to inquire by
what authority he supports his claim, in order to determine the right.(r) It
lies also in case of non-user or long neglect of a franchise, or mis-user or abuse
of it ; being a writ commanding the defendant to show by what warrant he ex
ercises such a franchise, having never had any grant of it, or having forfeited
it by neglect or abuse.3 This was originally returnable before the king's justice!
(f) UUb. Ilist. at Exch. c. 13.
(') Finch, L. 322. 2 lust. 232.
* It must not be forgotten that, although it ia said the writ of quo warranto lies against
him who claims or usurps any office, a limitation is implied by the fact that it is in the
nature of a writ of right for the king. Upon this principle, when an application was made
warden,
for a quolord
warranto
Kenyon
information
said that to
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trywas
the not
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a usurpation
of an election
on thetorights
the office
or prerogative*
of church
of the crown, for which only the old writ of quo warranto lay ; and that an information
in nature of a quo warranto could only be granted in such cases. 4 T. B. 381. See also 2
Stra. 1196. Bott. pi. 107. And the writ was also refused in a case of forfeiture of »
recorder's place. 2 Stra. 819 — Chittv.
Voi.IL—1J
ITT
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„9g21 at Westminster ;(s) but afterwards only *before the justices in eyre, by
" J virtue of the statutes of quo warranto, 6 Edw. I. c. 1, and 18 Edw. I. St.
2;(t) but since those justices have given place to the king's temporary commis
sioners of assize, the judges on the several circuits, this branch of the statutes
hath lost its effect ;(m) and writs of quo warranto (if brought at all) must now
be prosecuted and determined before the king's justices at Westminster. And
in caso of judgment for the defendant, he shall have an allowance of his fran
chise ; but in case of judgment for the king, for that the party is entitled to no
such franchise, or hath disused or abused it, the franchise is either seised into
the king's hands, to be granted out again to whomever he shall please ; or, if it
be not such a franchise as may subsist in the hands of the crown, there is merely
judgment of ouster, to turn out tho party who usurped it.(u>)
The judgment on a writ of quo warranto (being in the nature of a writ of
right) is final and conclusive even against the crown. (x) Which, together with
the length of its process, probably occasioned that disuse into which it is now
fallen, and introduced a more modern method of prosecution, by information
filed in the court of king's bench by the attorney-general, in the nature of a
writ of quo warranto; wherein the process is speedier, and the judgment not
quite so decisive. This is properly a criminal method of prosecution, as well to
punish the usurper by a fine for the usurpation of the franchise, as to oust him,
or seise it for the crown ; but hath long been applied to the mere purposes of
trying the civil right, seising the franchise, or ousting the wrongful possessor;
the fine being nominal only.
During the violent proceedings that took place in the latter end of the reign
of king Charles the Second, it was, among other things, thought expedient to
new-model most of the corporation-towns in the kingdom; for which purpose
♦2641 manv 0I" those *bodies were persuaded to surrender their charters, and
* informations in the nature of quo warranto were brought against others,
upon a supposed, or frequently a real, forfeiture of their franchises by neglect or
abuse of them. And the consequence was, that the liberties of most of them
were seised into the hands of the king, who granted them fresh charters, with
such alterations as wore thought expedient ; and, during their state of anarchy,
the irown named all their magistrates. This exertion of power, though per
haps in summo jure it was for the most part strictly legal, gave a great and just
alarm ; the new-modelling of all corporations being a very large stride towards
establishing arbitrary power; and therefore it was thought necessary at the
revolution to bridle this branch of the prerogative, at least so far as regarded
tho metropolis, by statute 2 W. and M. c. 8, which enacts, that the franchises of
the city of London shall never hereafter be seised or forejudged for any for
feiture or misdemeanour whatsoever.
This proceeding is, however, now applied to the decision of corporation disEutes between party and party, without any intervention of the prerogative,
y virtue of the statute 9 Anne, c. 20, which permits an information in nature of
quo warranto to be brought with leave of the court, at the relation of any person
desiring to prosecute the same, (who is then styled the relator,) against any
person usurping, intruding into, or unlawfully holding any franchise or office in
any city, borough, or town corporate ; provides for its speedy determination ;
and directs that, if the defendant be convicted, judgment of ouster (as well as a
fine) may be given against him, and that the relator shall pay or receive costs
according to the event of the suit.'
(•) Old Nat. Brer, fol. 107, edit. 1634.
(») Cro. Jac. 259. 1 Show. 280.
(') 2 Inst. 498. But. Kutr. 640.
(■) 1 Sid. 88. 2 Show. 47. 12 Mod. 224.
(") 2 Inst. 488.
* This statute, with regard to costs, extends only to cases where the title of a person
to be a corporate officer—as mayor, bailiff, or freeman—is in question ; but an informa
Hon to try the right of holding a court is not within it, but stands upon the common law
only, and, being a prosecution in the name of the king, no costs are given. 1 Burr. 402.
The court of King's Bench, having a discretionary power of granting informations in the
nature of quo warranto, had long ago established a general rule to guide their discretion,
—viz., not to allow in any case an information in the nature of quo warranto against an*
178
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6. The writ of mandamusQ/) is also made, by the same statute 9 Anne. c. 20, a
most full and effectual remedy, in the first place, for refusal of admission where
a person is entitled to an office or place in any such corporation ; and, secondly,
for wrongful removal, when a person is legally possessed. *These are r*2g5
injuries, for which though redress for the party interested may be had '■
by assize, or other means, yet as the franchises concern the public, and may
affect the administration of justice, this prerogative writ also issues from the
court of king's bench; commanding, upon good cause shown to the court, the
party complaining to be admitted or restored to his office. And the statute re
quires, that a return be immediately made to the first writ of mandamus; which
return may be pleaded to or traversed by the prosecutor, and his antagonist
may reply, take issue, or demur, and the same proceedings may be had, as if an
action on the case had been brought, for making a false return; and, after judg
ment obtained for the prosecutor, he shall have a peremptory writ of mandamus
to compel his admission or restitution; which latter (in case of an action) is
effected by a writ of restitution.^) So that now the writ of mandamus, in cases
within this statute, is in the nature of an action ; whereupon the party applying
and succeeding may be entitled to costs, in case it be the franchise of a citizen,
burgess, or freeman ;(a) and also, in general, a writ of error may be had there
upon.^)
This writ of mandamus may also be issued, in pursuance of the statute 11
Geo. I. c. 4, in case within the regular time no election shall be made of the
mayor or other chief officer of any city, borough, or town corporate, or (being
made) it shall afterwards become void; requiring the electors to proceed to
election, and proper courts to be held for admitting and swearing in the magis
trates so respectively chosen.'
(r) See page 110.
(•) SUt. 12 Geo. ILL c ZL
(•) 11 Rep. 79.
(») 1 P. Wnw. 351.
person who had been twenty years in the possession of his franchise, (see 4 Burr. 1962 ,)
but, having reason to consider this too extensive a limit, they resolved upon a new rule,
—viz., not to allow such an information against any person who had been six years in
possession. 4 T. R. 284. The legislature, however, thinking this too sudden a change
in the practice of the court, and because it did not extend to informations filed by the
attorney-general, enacted, by 32 Geo. III. c. 58, that to any information in the nature of
quo warranto, for the exercise of any corporate office or franchise, the defendant might
plead that he had been in possession of, or had executed, the office for six years or more.
And, by s. 3, no defendant shall be affected by any defect in the title of the person from
whom he derived his right and title, if that person had been in the undisturbed exercise
of his office or franchise six years previous to the filing of the information. A title to
one office which is a qualification to hold another is not within this clause. 2 M. & S.
71.—Chittt.
But, by statute 32 Geo. III. c. 58, no member or officer of any town corporate shall be
disturbed in the enjoyment of his office or franchise which he has enjoyed for six years,
whether the information in the nature of a quo warranto is exhibited by leave of the
court or on behalf of the crown by virtue of the royal prerogative. And, by the recent
statutes 7 W. IV. and 1 Vict. c. 78 and 6 & 7 Vict. c. 89, the application to the court for
the purpose of calling upon any person to show by what warrant he claims to exercise
the office of mayor, alderman, or burgess, in any borough within the Municipal Corpo
ration Act, must be made within twelve months after the election of the defendant, or
the time at which he became disqualified.—Stewakt.
* Besides the cases arising in corporations, writs of mandamus have been granted to
admit prebendaries, (Stra. 159,) an apparitor-general, (Stra. 897,) parish clerks, (Say, R.
159. Cowp. 371,1 and sextons. 2 Lev. 18. 1 Ventr. 143. So to admit scavengers, &c,
(ib. 2 T. K. 181 ;) to restore a schoolmaster of a grammar-school founded by the crown.
Stra. 58. So to restore a member of a university who had been improperly suspended
from his degrees. In like manner, a mandamus will lie to compel a dean and chapter
to fill up a vacancy among canons-residentiary, (1 T. R. 652;) so to the ecclesiastical
court, (1 Ventr. 115 ;) so to grant the probate of a will to an executor. 1 Ventr. 335.
So a mandamus lies to the judge of the prerogative court of Canterbury to grant
administration to the husband of the wife's estate when the husband has done nothing
to depart from his right. Stra. 891, 1118. A mandamus will lie to justices to nominate
overseers of the poor, although the time mentioned in the 43 Eliz. has expired. Stra.
1123. So to appoint a surveyor of the highways where the justices had not appointed
17»
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"We have now gone through the whole circle of civil injuiies, and the redress
which the laws of England have anxiously provided for each. In which the
student cannot but observe that the main difficulty which attends their discus
sion arises from their great variety, which is apt at our first acquaintance to
breed a confusion of ideas, and a kind of distraction in the memory : a difficulty
*26fil DOt a ^t\e> increased *by the very immethodical arrangement in which
J they are delivered to us by our antient writers, and the numerous terms
obscured them. Terms of
art there will unavoidably be in all sciences; the easy conception and thorough
comprehension of which must depend upon frequent and familiar use; and the
more subdivided any branch of science is, the more terms must be used to ex
press the nature of these several subdivisions, and mark out with sufficient
Erecision the ideas they are meant to convey. But I trust that this difficulty,
owever great it may appear at first view, will shrink to nothing upon a nearer
and more frequent approach, and indeed be rather advantageous than of any
disservice, by imprinting on the student's mind a clear and distinct notion of the
nature of these several remedies. And, such as it is, it arises principally from
the excellence of our English laws ; which adapt their redress exactly to the
circumstances of the injury, and do not furnish one and the same action for
different wrongs, which are impossible to be brought within one and the same
at the time mentioned in the statute 13 Geo. III. c. 78, (4 East, 132 ;) so to sign and
allow a poor's rate, absolute in the first instance, (Say, R. 160;) so to admit a copyhoiaer,
directed to the lord of the manor, (2 T. R. 197, 484. 6 East, 431 ;) so also to the lord to
hold and the burgesses to attend a court, to present the conveyances of burgage-tenements. 1 Wils. 283. 1 Bla. Rep. 60. Bull. N. P. 200.
Where it does not lie.—It is a general rule that a mandamus does not lie unless the party
applying has no other specific legal remedy. 1 T. R. 404. 3 T. R. 652. See Doug. 526.
Thus, it does not lie to a bishop to license a curate of a curacy which had been twice
augmented by queen Anne's bounty, where the right of appointing was claimed by two
several parties and there had been cross-nominations, because the party had another
specific remedy by quare impedit. So a mandamus does not lie to the governor and com
pany of the Bank of England to transfer stock, because the party has his remedy by
assumpsit, (Doug. 523;) nor to insert certain persons in a poor's rate, although the ommission is alleged to have been, to prevent their having votes for members of parliament.
Stra. 1259. The court will not award a mandamus for the licensing of a public house,
(Stra. 881. Stra. R. 217;) nor to compel admission to the degree of a barrister (Doug.
353) or doctor of civil law as an advocate of the court of arches, (8 East, 213,) (the only
mode of appeal is to the twelve judges ;) nor to compel any of the inns of court to admit
a person as a student, or to assign reasons for refusing to admit him, (Wooler vs. Society
of Lincoln's Inn, King's Bench, Mich. T. 1825, 4 B. & C. 5 Dowl. & Ryl. ;) nor for a
fellow of a college, where there is a visitor; nor to the mayor and corporation of the city
of London, to admit a person to the office of auditor who had served it three years suc
cessively, because contrary to the custom of the city, (IT. R. 423 ;) nor to the college of
physicians, to examine a doctor of physic who has been licensed in order to his being
admitted a fellow of the college, (7 T. R. 282 ;) nor to a visitor where he is clearly acting
under a visitatorial authority, (2 T. R. 345;) nor to restore a minister of an endowed dis
senting meeting-house, for if he has been before regularly admitted he may try his right
in an action for money had and received. 2 T. R. 198. A mandamus is granted only
for public persons and to compel the performance of publio duties. Hence the court
will not grant it to a trading-corporation at the instance of one of its members, to compel
the production of accounts to declare a dividend. 2 B. & A. 620. 5 B. St A. 899. The
mode of burying the dead is a mttter of ecclesiastical cognizance; and therefore, where
the question was whether a parishioner had a right to be buried in a churchyard in an
iron coffin, which was a new and unusual mode, the court refused a mandamus. 2 B. &
V. 806. The court have no power to grant a mandamus to justices to compel them to
ome to a particular decision, as, to make an order of maintenance on a particular parish.
\he admission under a mandamus gives no right, but only a legal possession, to enable
the party to assert his right, if he has any. Hence non fuil electus has been holden not to
be a good return to a mandamus to swear in a church-warden, (Stra. 894, 895,) because it
is directed only to a ministerial officer, who is to do his duty, and no inconvenience can
follow; for if the party has a right, he ought to be admitted ; if he has not, the admissioi
will do him no good. Wherever the officer is but ministerial, he is to execute his part,
let the consequence be what it will. Stra. 895.—Chitty.
ISO
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description ; whereby every man knows what satisfaction he is entitled tc expect
from the courts of justice, and as little as possible is left in the breast of the
judges, whom the law appoints to administer and not to prescribe the remedy.
And I may venture to affirm that there is hardly a possible injury, that can be
offered either to the person or property of another, for which the party injured
may not find a remedial writ, conceived in such terms as are properly and sin
gularly adapted to his own particular grievance.
In the several personal actions which we have cursorily explained, as debt,
trespass, detinue, action on the case, and the like, it is easy to observe how plain,
perspicuous, and simple the remedy is, as chalked out by the antient common
law. In the methods prescribed for the recovery of landed and other perma
nent property, as the right is more intricate, the feodal or rather Norman remedy
by real actions is somewhat more complex and difficult, and attended with
some delays. And since, in order to obviate those difficulties and re- r^oc-r
trench those *delays, we have permitted the rights of real property to L
be drawn into question in mixed or personal suits, we are (it must be owned)
obliged to have recourse to such arbitrary fictions and expedients, that unless we
had developed their principles, and traced out their progress and history, our
present system of remedial jurisprudence (in respect of landed property) would
appear the most intricate and unnatural that ever was adopted by a free and
enlightened people.
But this intricacy of our legal process will be found, when attentively con
sidered, to be one of those troublesome, but not dangerous, evils, which have
their root in the frame of our constitution, and which therefore can never bo
cured without hazarding every thing that is dear to us. In absolute govern
ments, when new arrangements of property and a gradual change of manners
have destroyed the original ideas on which the laws were devised and esta
blished, the prince by his edict may promulge a new code, more suited to the
present emergencies. But when laws are to be framed by popular assemblies,
even of the representative kind, it is too herculean a task to begin the work of
legislation afresh, and extract a new system from the discordant opinions ot
more than five hundred counsellors. A single legislator or an enterprising
sovereign, a Solon or Lycurgus, a Justinian or a Frederick, may at any time
form a concise, and perhaps a uniform, plan of justice : and evil betide that
presumptuous subject who questions its wisdom or utility. But who that is
acquainted with the difficulty of new-modelling any branch of our statute laws
(though relating but to roads or to parish settlements) will conceive it ever
feasible to alter any fundamental point of the common law, with all its append
ages and consequents, and set up another rule in its stead? When therefore,
by the gradual influence of foreign trade and domestic tranquillity, the spirit of
our military tenures began to decay, and at length the whole structure was re
moved, the judges quickly perceived that the forms and delays of the old feodal
actions (guarded with their several outworks of essoins, vouchers, aid-pray
ers, and a hundred other formidable intrenchments) were ill suited to that
•more simple and commercial mode of property which succeeded the r^oaa
former, and required a more speedy decision of right, to facilitate ex- L
change and alienation. Yet they wisely avoided soliciting any great legislative
revolution in the old-established forms, which might have been productive of
consequences more numerous and extensive than the most penetrating genius
could foresee ; but left them as they were, to languish in obscurity and oblivion,
and endeavoured by a series of minute contrivances to accommodate such per
sonal actions, as were then in use, to all the most useful purposes of remedial
justice : and where, through the dread of innovation, they hesitated at going so
far as perhaps their good sense would have prompted them, they left an open
ing for the more liberal and enterprising judges, who have sat in our courts of
equity, to show them their error by supplying the omissions of the courts of
iaw. And, since the new expedients have been refined by the practice of more
than a century, and are sufficiently known and understood, they in general
answer the purpose of doing speedy and substantial justice, ni ich better than
181
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could now be effected by any great fundamental alterations. The only difficulty
that attends them arises from their fictions and circuities : but, when , nee we
have discovered the proper clew, that labyrinth is easily pervaded. Our system
of remedial law resembles an old Gothic castle, erected in the days of chivalry,
but fitted up for a modern inhabitant. The moated ramparts, the embattled
towers, and the trophied halls, are magnificent and venerable, but useless, and
therefore neglected. The inferior apartments, now accommodated to daily use,
are cheerful and commodious, though their approaches may be winding and
difficult
In this part of our disquisitions I however thought it my duty to unfwld, as
far as intelligibly I could, the nature of these real actions, as well as of personal
remedies. And this not only because they are still in force, still the law of the
land, though obsolete and disused, and may perhaps, in their turn, be hereafter,
with some necessary corrections, called out again into common use; but also
*'>fQ1 because, as a sensible *writer has well observed, (2) "whoever considers
J how great a coherence there is between the several parts of the law, and
how much the reason of one case opens and depends upon that of another, will,
I presume, be far from thinking any of the old learning useless, which will so
much conduce to the perfect understanding of the modern." And, besides, I
should have done great injustice to the founders of our legal constitution, had I
led the student to imagine that the remedial instruments of our law were origin
ally contrived in so complicated a form as wo now present them to his view •
had I, for instance, entirely passed over the direct and obvious remedies by
assizes and writs of entry, and only laid before him the modern method of
prosecuting a writ of ejectment.

CHAPTEK XVIII.
01 THE PURSUIT OF REMEDIES
ORIGINAL
BY WRIT.
ACTION; AND FIR..r OF THE

*?701
*Having, under the head of redress by suit in courts, pointed out in tne
J preceding pages, in the first place, the nature and several species of courts
of justice, wherein remedies are administered for all sorts of private wrongs;
and, in the second place, shown to which of these courts in particular applica
tion must be made for redress, according to the distinction of injuries, or, in
other words, what wrongs are cognizable by one court, and what by another ; 1
proceeded, under the title of injuries cognizable by the courts of common law, to
define and explain the specifical remedies by action provided for every possible
degree of wrong or injury, as well such remedies as are dormant and out of use
as those which are in every day's practice, apprehending that the reason of the
one could never be clearly comprehended without some acquaintance with the
other; and I am now, in the last place, to examine the manner in which these
several remedies are pursued and applied by action in the courts of common
law ; to which I shall afterwards subjoin a brief account of the proceedings in
courts of equity.
In treating of remedies by action at common law, I shall confine myself to
the modern method of practice in our courts of judicature. For though I
thought it necessary to throw out a few observations on the nature of real
*2711 act'ons> however *at present disused, in order to demonstrate the
J coherence and uniformity of our legal constitution, and that there was
no injury so obstinate and inveterate but which might in the end bo eradicated
by some or other of those remedial writs ; yet it would bo too irksome a task
to perplex both my readers and myself with explaining all the rules of pro(•) Hawk. Abr. Co. Litt. prot
1S2
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ceeding in those obsolete actions, which are frequet tly mere positive establish
ments, forma et figura judicii, and conduce very little to illustrate the reason
and fundamental grounds of the law. Wherever I apprehend they may at all
conduce to this end, I shall endeavour to hint at them incidentally.
What, therefore, the student may expect in this and the succeeding chapters
is, an account of the method of proceeding in and prosecuting a suit upon any
of the personal writs we have before spoken of, in the court of common pleas
at Westminster, that being the court originally constituted for the prosecution
of all civil actions. It is true that the courts of king's bench and exchequer,
in order, without entrenching upon antient forms, to extend their remedial
influence to the necessities of modern times, have now obtained a concurrent
jurisdiction and cognizance of very many civil suits; but as causes are therein
conducted by much the same advocates and attorneys, and the several courts
and their judges have an entire communication with each other, the methods
and forms of proceeding are in all material respects the same in all of them.
So that in giving an abstract or history(a) of the progress of a suit througb
the court of common pleas, we *shall at the same time give a general r*27',
account of the proceedings of the other two courts; taking notice,
however, of any considerable difference in the local practice of each. And the
same abstract will moreover afford us some general idea of the conduct of a
cause in the inferior courts of common law, those in cities and boroughs, or in
the court-baron, or hundred or county court ; all which conform (as near as
may be) to the example of the superior tribunals, to which their causes may
probably be, in some stage or other, removed.
The most natural and perspicuous way of considering the subject before us
will be (I apprehend) to pursue it in the order and method wherein the pro
ceedings themselves follow each other, rather than to distract and subdivide it
by any more logical analysis. The general, therefore, and orderly parts of a
suit are these: 1. The original writ; 2. The process; 3. The pleadings; 4. The
issue or demurrer; 5. The trial; 6. The judgment, and its incidents; 7. The
proceeding in nature of appeals ; 8. The execution.
First, then, of the original, or original writ;' which is the beginning or
foundation of the suit. When a person hath received an injury, and thinks it
worth his while to demand a satisfaction for it, he is to consider with himself,
or take advice, what redress the law has given for that injury ; and thereupon
is to make application or suit to the crown, the fountain of all justice, for
that particular specific remedy which he is determined or advised to pursue
As, for money due on bond, an action of debt; for goods detained without
force, an action of detinue or trover; or, if taken with force, an action of
trespass vi *et armis ; or to try the title of lands, a writ of entry, or r*27S
action of trespass in ejectment; or for any consequential injury re(«) In deducing this history the student must not expect ruble understanding may glean pro re nata as much as la
authorities to be constantly cited, as practical knowledge is sufficient for his purpose. These books of practice, as they
■ot so much to be learned from any books of law as from are called, are all pretty much on a level in point of compo•xperience and attendance on the courts. The compiler sition and solid instruction, so that that which bears the
must therefore be frequently obliged to rely upon his own latest edition is usually the best. But Gilbert's History and
observations,—which in general he hath been studious to Practice of the Court of Common Pleas is a book of a very
avoid wlu r, those of any other might be had. To accompany different stamp ; and though (like the rest of his posthumous
and illustrate these remarks, such gentlemen as are de- works) it has Buffered moBt grossly by ignorant or careless
signed for the profession will find it necessary to peruse the transcribers, yet it has traced out the reason of many parti
books of entries, ancient and modern, which are transcripts of our modern practice, from the feodal Institutions and the
•f proceedings that have been had in some particular actions, primitive construction of our courts, in a most clear and
A book or two of technical learning will also be found very Ingenious manner.1
convenient, from which a man of liberal education and tole1 The more recent publications of Mr. Serjt. Sellon and Mr. Tidd, and those of Mi .
Impey and Mr. Lee, now afford still more explicit information on the subject of Practice.
—Chitty.
' Before the passing the 6 Geo. IV. c. 96, one great object of proceeding by special
original was to compel the defendant to bring a writ of error in parliament, if he
intended to delay ; but that act having restrained writs of error upon judgments, even
before verdict, unless the defendant finds bail in error, proceedings are now more fre
quently by capias in the court of Common Fleas and by latitat in the King's Bench.—
Chittt.
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ceived, a special action on the case. To this end he is to sue out, or purchase
by paying the stated fees, an original, or original writ, from the court of
chancery, which is the officina justitim, the shop or mint of justice, wherein all
the king's writs are framed.* It is a mandatory letter from the king, in parch
ment, sealed with his great seal,(6) and directed to the sheriff of the county
wherein*the injury is committed, or supposed so to be, requiring him to com
mand the wrong-doer or party accused either to do justice to the complainant,
or else to appear in court and answer the accusation against him. Whatever
the sheriff does in pursuance of this writ, he must return or certify to the court
of common pleas, together with the writ itself; which is the foundation of the
jurisdiction of that court, being the king's warrant for the judges to proceed
to the determination of the cause. For it was a maxim introduced by the
Normans, that there should be no proceedings in common pleas before the
king's justices without his original writ ; because they held it unfit that those
justices, being only the substitutes of the crown, should take cognizance of any
thing but what was thus expressly referred to their judgment.(c) However,
in small actions below the value of forty shillings, which are brought in the
court-baron or county-court, no royal writ is necessary ; but the foundation of
such suits continues to be (as in the times of the Saxons) not by original writ,
but by plaint ;(d) that is, by a private memorial tendered in open court to the
judge, wherein the party injured sets forth his cause of action ; and the judge
is bound of common right to administer justice therein, without any special
mandate from the king. Now, indeed, even the royal writs are held to be
demandable of common right, on paying the usual fees ; for any delay in the
granting them, or setting an unusual or exorbitant price upon them, would be
a breach of magna carta, c. 29, " nulli vendemus, nulli negabimus aut differemus,
justitiam vel rectum."'
•■2741
""Original writs are either optional or peremptory; or, in the language
J of our lawyers, they are either a praecipe, or a si te fecerit securum.(e) The
pracipe is in the alternative, commanding the defendant to do the thing required,
or show the reason wherefore he hath not done it.(/) The use of this writ is
where something certain is demanded by the plaintiff, which it is incumbent on
the defendant himself to perform ; as, to restore the possession of land, to pay
a certain liquidated debt, to perform a specific covenant, to render an account,
(») Fim h, L. 237.
(•) Finch, L. 267.
(•) Flet. I. 2, c. 84.
(f) Append. No. in. } 1.
C) Mirr. c. 2, 1 3.
* But in personal actions the use of the original writ is abolished, by the statute 2 W.
IV. c. 39, although, as it is still necessary in real actions, some account of it may be
useful. In the old action of ejectment, which has been before described, but which is
now also abolished, although its existence was supposed, it was in fact never sued out.—
Stewart.
* But to entitle a party to proceed by original the debt must amount to 10/. 5 Geo.
II. c. 27, s. 5,—since extended to 15/. by 51 Geo. III. c. 124, s. 1. 57 Geo. III. c. 101.
These latter acts have indeed both expired ; but it is presumed they will be revived in
the present year. It is also a rule in the King's Bench, if the plaintiff, proceeding by
original, recover less than 50/., he will be entitled to no more costs than if he had pro
ceeded by bill, except in cases where he could not proceed by bill, as for outlawry, Ac.
B. M. 23 Geo. III. But though in an action on a bond, with a penalty above 50/., the
plaintiff recover 20/., yet he will be entitled to costs of suit by original. 2 Chit. R. 148.
This writ does not lie against an attorney or officer of the court unless sued with an
unprivileged person ; neither does it lie against a prisoner in the actual custody of the
marshal. It is the only mode of proceeding against peers, (3 M. & S. 88,) corporations
or hundredors on the statutes of hue and cry, &c., (Tyre, 11. Barnes, 415,) or for the
purpose of outlawing the defendant.
One advantage of proceeding by this writ is, that if a writ of error be brought for delay,
it must be brought direct into parliament, instead of first into the exchequer-chamber
and from thence into parliament. 1 Sid. 424.
Where the demand exceeds 40/. a fine is payable to the king on these writs by way of
composition for the liberty of suing in his court, which fine is estimated according to th»
amount of the demand, paying 6s. Sd. for every hundred marks, or 10«. for every lOOi
Tyre, 58, G. R. H. 6 W. & M. R. B. Tidd, 8th ed. IOI.-Chittt.
m

Chap. 18.j

PRIVATE WRONGS.

274

and the like : in all which cases the writ is drawn up in the form of a proecipe
or command, to do thus or show cause to the contrary ; giving the defendant
his choice, to redress the injury or stand the suit. The other species of original
writs is called a si fecerit te securum, from the words of the writ ; which directs
the sheriff to cause the defendant to appear in court, without any option given
him, provided the plaintiff gives the sheriff security effectually to prosecute his
claim.(o) This writ is in use where nothing is specifically demanded, but only
a satisfaction in general: to obtain which, and minister complete redress, the
intervention of some judicature is necessary. Such are writs of trespass, or on
the case, wherein no debt or other specific thing is sued for in certain, but only
damages to be assessed by a jury. For this end the defendant is immediately
called upon to appear in court, provided the plaintiff gives good security of
prosecuting his claim. Both species of writs are tested, or witnessed in the king's
own name; "witness ourselves at Westminster," or wherever the chancery may
be held.
The security here spoken of, to be given by the plaintiff for prosecuting hia
claim, is common to both writs, though it gives denomination only to the latter.
The whole of it is at present become a mere matter of form ; and John Doe and
Richard Roe are always returned as the standing pledges for this purpose. The
antient use of them was to answer for the ""plaintiff, who in case he rwjfr
brought an action without cause, or failed in the prosecution of it when *■
brought, was liable to an amercement from the crown for raising a false accusa
tion ; and so the form of judgment still is.(A) In like manner, as by the Gothio
constitutions no person was permitted to lay a complaint against another " nisi
tub scriptura aut specificatione trium testium, quod actionem vettet persequi;"(i) and
as by the laws of Sancho I., king of Portugal, damages were given against a
plaintiff who prosecuted a groundless action.(A)
The day on which the defendant is ordered to appear in court, and on which
the sheriff is to bring in the writ and report how far he has obeyed it, is called
the return of the writ : it being then returned by him to the king's justices at
Westminster. And it is always made returnable at the distance of at least
fifteen days from the date or teste, that the defendant may have time to come up
to Westminster, even from the most remote parts of the kingdom ; and upon
some day in one of the four terms, in which the court sits for the despatch of
business.
These terms are supposed by Mr. Selden(Z) to have been instituted by William
the Conqueror; but Sir Henry Spelman hath clearly and learnedly shown, that
they were gradually formed from the canonical constitutions of the church;
being indeed no other than those leisure seasons of the year which were not
occupied by the great festivals or fasts, or which were not liable to the general
avocations of rural business. Throughout all Christendom, in very early times,
the whole year was one continual term for hearing and deciding causes. For
the Christian magistrates, to distinguish themselves from the heathens, who were
extremely superstitious in the observation of their dies fasti et nefasti, went into
a contrary extreme, and administered justice upon all days alike. *Till r*o-ra
at length the church interposed and exempted certain holy seasons from *■
being profaned by the tumult of forensic litigations. As, particularly, the time
of Advent and Christmas, which gave rise to the winter vacation ; the time of
Lent and Easter, which created that in the spring; the time of Pentecost, which
produced the third ; and the long vacation between Midsummer and Michaelmas,
which was allowed for the hay-time and harvest. All Sundays also, and some
particular festivals, as the days of the purification, ascension, and some others,
were included in the same prohibition ; which was established by a canon of the
church, a.d. 517, and was fortified by an imperial constitution of the younge
Theodosius, comprised in the Theodosian code.(m)
Afterwards, when our own legal constitution came to be settled, the com
(») Hod. Cn. Hist. xxU. «.
(»)
Angl.ofIthe
2, J9.
(•») Jan.
Spelman
Terms.
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mencement and duration of our law-terms were appointed with an eye to those
canonical prohibitions ; and it was ordered by the laws of king Edward the Con
fessor,^) that from advent to the octave of the epiphany, from septuagesima to
the octave of Easter, from the ascension to the octave of Pentecost, and from
three in the afternoon of all Saturdays till Monday morning, the peace of God
and of holy church shall be kept throughout all the kingdom. And so ex
travagant was afterwards the regard that was paid to these holy times, that
though the author of the Mirror(o) mentions only one vacation of any con
siderable length, containing the months of August and September, yet Britton
is express,(j>) that in the reign of king Edward the First no secular plea could
be held, nor any man sworn on the evangelists,^) in the times of advent, Lent,
Pentecost, harvest, and vintage, the days of the great litanies, and all solemn
fostivals. But he adds, that the bishops did nevertheless grant dispensations,
(of which many are preserved in Rymer's Fcedera,)(r) that assizes and juries
*2_7 , might be taken in some of these holy seasons. And soon afterwards a
general *dispensation was established by statute Westm. 1, 3 Edw. I. o.
51, which declares, that "by the assent of all the prelates, assizes of novel dis
seisin, mort d'ancestor, and darrein presentment shall be taken in advent, septua
gesima, and Lent ; and that at the special request of the king to the bishops."
The portions of time, that were not included within these prohibited seasons,
fell naturally into a fourfold division, and, from some festival day that imme
diately preceded their commencement, were denominated the terms of St. Hilary,
of Easter, of the Holy Trinity, and of St. Michael : which terms have been since
regulated and abbreviated by several acts of parliament ; particularly Trinity
term by statute 32 Hen. VIII. c. 21, and Michaelmas term by statute 16 Car. I
c. 6, and again by statute 24 Geo. II. c. 48.6
There are in each of these terms stated days called days in bank, dies in banco :
that is, days of appearance in the court of common bench. They are generally
at the distance of about a week from each other, and have reference to some
festival of the church.* On some one of these days in bank all original writs
must be made returnable ; and therefore they are generally called the returns
of that term : whereof every term has more or less said by the Mirror(s) to have
been originally fixed by king Alfred, but certainly settled as early as the statute
of 51 Hen. III. st. 2. But though many of the return-days are fixed upon Sun
days, yet the court never sits to receive these returns till the Monday after :(t)
and therefore no proceedings can be held, or judgment can be given, or supposed
to bo given, on the Sunday.(m)
The first return in every term is, properly speaking, the first day in that term j
as, for instance, the octave of St. Hilary, or the eighth day inclusive after the
feast of that saint : which falling on the thirteenth of January, the octave
therefore or first day of Hilary term is the twentieth of January. And thereon
*2781 *ne cour' "ft"8 *° take essoigns, or excuses, for such as *do not appear
J according to the summons of the writ : wherefore this is usually called
the essoign day of the term.' But on every return-day in the term, the person
summoned has three days of grace, beyond the day named in the writ, in which
to make his appearance ; and if he appears on the fourth day inclusive, quarto
(») C. 3, dt temporibus et diebus pads.
(•) C 5, 1 108.
(•) C. 3, i 8.
(<) Regintr. 19 Sulk. 627. 0 Mod. 260.
(*) C. 63.
(•) 1 Jon. 156. Swann k Broome, B. R. Mich. 6 Geo. m.
(1)
See
page
59.
et
in Dom. Proc. 1766.
lrJ Temp. Sen. III. passim.
1 Michaelmaf and Hilary are fixed terms, and invariably begin on the Bame day every
year ; but Easter and Trinity are movable, their commencement being regulated by the
F-aast of Easter. Hilary and Trinity are called issuable terms, being the terms after which
the judges go their circuits for the trial of causes wherein issues have been previously
joinod.—-Chittt.
• Easter term has five return-days, the rest four. These are called general or common
return-days ; all the others are particular or special return-days.—Chittt.
' At the present day, no essoign is allowed in any personal action whatever, even
though the defendant be a peer or member of parliament. See 2 Term K. 16. 16 East
(a.)—Chittt.
18A
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die post, it is sufficient.' For our sturdy ancestors held it beneath the condition
of a freeman to appear, or to do any other act, at the precise time appointed.
The feodal law therefore always allowed three distinct days of citation, before
the defendant was adjudged contumacious for not appearing
preserv.-ig in
this respect the German custom, of which Tacitus thus speaks
"Mud ex
libertate vitium, quod non simul nec jussi conveniunt; sed et alter et tertiusdies cunctatione coeuntium absumitur." And a similar indulgence prevailed in the Gothic
onstitution : " Mud enim nimice libertatis indicium, concessa toties impunitas non
parendi; nec enim trinis judicii concessibuspaenamperditce causae contumax meruit."(x)
Therefore, at the beginning of each term, the court does not usually(y) sit for
despatch of business till the fourth or appearance day, as in Hilary term on the
twenty-third of January;' and in Trinity term, by statute 32 Hen. VIII. c. 21,
not till the fifth day, the fourth happening on the great popish festival of Corpus
Christi;(z) which days are therefore called and set down in the almanacs as the
first days of the term, and the court also sits till the quarto die post or appearanceday of the last return, which is therefore the end, of each of them.10
(•) Fend. I 2, U 22.
and 1709, and will again a.d. 1791,) Trinity full term then
(■*) De Mor. Germ. c. 11.
oommenca, and the courts sit on that day, though in other
(«> Stiernbook de jure Goth. 1 1, c. 6.
years it is no juridical day. Tet in 1702, 1713, and 1724,
Of) See 1 Bulstr. 35.
when midsummer-day fell upon what was regularly the last
(■) See Spelman on the Terms, ch. 17. Note, that if the day of the term, the courts did not then sit, but it was re*
the
feastmorrow
of St. of
John
Corfu)
the Christi
Baptist,day,
or midsummeiHlay,
(as it did aj>. 1614,falls1698,
on twenty-fifth
garded like aofSunday,
June. Rot.
and C.theB. term
Bunb.was
176.prolonged to the
' But the appearance need not be entered until eight days after the quarto die post.
1 Bar. & Cres. 110.—Chittt.
* Michaelmas Term always begins on the 6th of November and ends on the 28th of the
same month. Hilary Term always begins on the 23d of January and ends on the 12th
of February,—unless either of those four days falls on a Sunday, and then the term
begins or ends on the day following. Easter Term begins always on the Wednesday
fortnight after Easter Sunday, and ends on the Monday three weeks afterwards. Trinity
Term begins always on the Friday after Trinity Sunday, and ends on the Wednesday
fortnight after it begins. 1 Cromp. Prac. 1. Tidd, 8th ed. 101, 102.—Christian.
By the 11 Geo. IV. and 1 W. IV. c. 70, s. 6, amended by 1 W. IV. sess. 2, c. 3, s. 2, it
is enacted that Hilary Term shall begin on the 11th and end on the 31st day of January;
Easter Term shall begin on the 15th day of April and end on the 8th day of May;
Trinity Term shall begin on the 22d day of May and end on the 12th day of June ; and
Michaelmas Term shall begin on the 2d and end on the 25th day of November ; so that
there is now no uncertainty in this matter.—Stewart.
10 But these rules are now altered, and the whole law on this subject much simplified,
by the statute 11 Geo. IV., and 1 W. IV. c. 70, s. 6, by which it is enacted that the first
tsxdgn or general return-day, for every term, shall be the fourth day before the day of
the commencement of the term, both days being included in the computation ; the
second estoign day shall be the fifth day of the term; the third shall be the fifteenth day
of the term,—the first day of the term being already included in the computation.
Until lately, matters of law were disposed of in the courts during term,—only the
judges, indeed, in their chambers exercise an ancillary jurisdiction ; but their orders are
not acts of the court, and if disobeyed can only be enforced by turning them into rules
of court, and then obtaining an attachment, which can only be had during term. It is
true that great part of the vacation is occupied in the trial of causes at the sittings and
assizes ; but these trials are not supposed to take place before the court, but before the
individual judge who tries them. In consequence, however, of the press of business
during term, the courts have now received the power of appointing sittings in banc, to
be held during the vacation. 1 & 2 Vict. c. 32.—Stewart.
But etsoigm have been practically abolished, (Price vs. Hayes, 1 Duwl. 448 ;) and the
sittings of the courts are now exclusively on the days of the term, or on such days after
Wrm as may be fixed for sittings in banco —Kerr.

279

PRIVATE WRONGS.

[Book HI

CHAPTER XIX.
OF PROCESS.
••27Q 1
*The next step for carrying on the suit, after suing out the original,
J is called the process ; being the means of compelling the defendant to
appear in court. This is sometimes called original process, Being founded upon
the original writ ; and also to distinguish it from mesne or intermediate process
which issues, pending the suit, upon some collateral interlocutory matter ; as to
summon juries, witnesses, and the like.(a) Mesne process is also sometimes put
in contradistinction to final process, or process of execution ; and then it signifies
All such process as intervenes between the beginning and end of a suit.
But process, as we are now to consider it, is 1 *ve method taken by the law to
rompel a compliance with the original writ, of which the primary step is by
giving the party notice to obey it. This notice is given upon all real praecipes,
«nd also upon all personal writs for injuries not against the peace, by summons,
which is a warning to appear in court at the return of the original writ, given
10 the defendant by two of the sheriff's messengers, called summoners, either in
person or left at his house or land ;(6) in like manner as in the civil law the
first process is by personal citation, in jus vocando.fc) This warning on the
land is given, in real actions, by erecting a white stick or wand on the defend
ant's grounds,(<£) (which stick or wand among the northern nations is called
*2801
oacu^us *nunciatorius;) (e) and by statute 31 Eliz. c. 3., the notice
J must also be proclaimed on some Sunday before the door of the parish
church.
If the defendant disobeys this verbal monition, the next process is by writ of
attachment or pone, so called from the words of the writ,(/) "pone per vadium et
salvos plegios, put by gage and safe pledges A. B. the defendant, &c." This is a
writ not issuing out of chancery, but out of the court of common pleas, being
grounded on the non-appearance of the defendant at the return of the original
writ ; and thereby the sheriff is commanded to attach him, by taking gage, that
is, certain of his goods, which he shall forfeit if he doth not appear ;(^) or by
making him find safe pledges or sureties who shall be amerced in case of his
non-appearance. (A) This is also the first and immediate process, without any
previous summons, upon actions of trespass vi et armis, or for other injuries,
which, though not forcible, are yet trespasses against the peace, as deceit and
conspiracy ;(t) where the violence of the wrong requires a more speedy remedy,
and therefore the original writ commands the defendant to be at once attached,
without any precedent warning.^)1
(•) Finch, L. 436.
(f) Appendix, No. III. 1 2.
(») ibid. 344, 352.
(») Finch, L. 345. Lord Raym. 278.
(«) Ff. 2, 4, 1.
(») Dalt. of Sher. c. 32.
(<)
Dalt. of Sher.
<<)
L. 305,
{•) Stiernh.
dt Jurec. 81.
Suton. 1 1, c. 6.
(>) Finch,
Appendix,
No.352.
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6 T. E. 137.—Chitty.
A considerable change was made by stat. 2 W. IV. c. 39 in the mode of commencing
personal actions. In these the use of the original writ was abolished, and the process in
nil such actions, in cases where it was not intended to hold the defendant to bail or to
proceed against a member of parliament, according to the provisions of the bankruptlaws, it was enacted, should be according to the form contained in a schedule to the act,
and which process was thenceforth to issue from either of the superior courts, and to be
called a writ of summons. In every such writ and copy thereof the place and county
of the residence or supposed residence of the party defendant was to be mentioned, and
every such writ was to be served in the manner heretofore and in the county therein
mentioned ; and the person serving the same was required to endorse on the writ the
day of the month and week of the service thereof. The provisions as to writs of sum
mons of the statute 2 W. IV. c. 39 were extended, by stat. 1 & 2 Vict. c. 110, to ah
personal actions in her majesty's superor courts of law at Westminster ; but the procesn
1S8
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If, after attachment, the defendant neglects to appear, he not only forfeits this
security, but is moreover to be further compelled by writ of distringas(k) or distress
infinite; which is a subsequent process issuing from the court of common pleas,
commanding the sheriff to distrain the defendant from time to time, and con
tinually afterwards by taking his goods and the profits of his lands, which aro
called issues, and which by the common law he forfeits to the king if he doth
not appear.(i) But now the issues may be sold, if the court shall so direct, in
order to defray the reasonable costs of tho plaintiff.(m)' In like *man- r^gi
ner, by the civil law, if the defendant absconds, so that the citation is of L
no effect, " mittitur adversarius in possessionem bonorum ejus."(n)
And here, by the common as well as the civil law, the process ended in case
of injuries without force; the defendant, if he had any substance, being gradu
ally stripped of it all by repeated distresses, till he rendered obedience to the
king's writ ; and, if he had no substance, the law held him incapable of making
satisfaction, and therefore looked upon all further process as nugatory. And
besides, upon feodal principles, the person of a feudatory was not liable to be
attached lor injuries merely civil, lest thereby his lord should be deprived of his
personal services. But, in case of injury accompanied with force, the law, to
appear upon the former process of attachment, or had no substance whereby to
be attached; subjecting his body to imprisonment by the writ of capias ad
respondendum.(p) But this immunity of the defendant's person, in case o/

or writ of summons in personal actions is now regulated by "The Common-Law Pro
cedure Act, 1852," which provides a form of writ similar to that given by the statute 2
W. IV. c. 49, except that no county need be mentioned therein, while it is specially pro
vided that the defendant may be served in any county. The writ is directed to the
defendant, whom it commands that within eight days after the service of the writ on
him, inclusive of the day of such service, he do cause an appearance to be entered for
him in the court in which the action is brought, in an action at the suit of the plaintiff,
and requires the defendant to take notice that in default of his so doing the plaintiff
may proceed to judgment and execution. The writ is teste'd,—i.e., witnessed in the
name of the chief-justice or chief-baron, or, in case of vacancy, of a senior puisne judg<t
of
randum
the court
is subscribed
out of which
to it,itdirecting
issues, and
its dated
execution
on the
within
day on
six which
monthsit from
issued.
the day
A menu*of its
date, after which period it ceases to be of force unless renewed. The defendant may
apply to set it aside if served after the six months ; if it cannot be served within that
period, the plaintiff may have it renewed from time to time, until service be effected.—
Stewart.
1 Now, by 51 Geo. III. c. 124, s. 2, continued by 57 Geo. III. c. 101, a distringas cannot
be issued ; but at the foot of the summons or attachment notice as therein directed is to
be given to defendant to appear, or, in default of an appearance, that plaintiff will enter
one for him, and proceed thereon as if he had appeared. If, however, the summons or
attachment cannot be personally served on defendant, and it be left for him at his house
or place of abode, the court or a judge in vacation may grant leave to sue out a distringas,
with a notice thereon as pointed out in the act, and plaintiff may levy 40s. ; and if de
fendant still make default in appearing, an appearance may be entered for him, and
plaintiff may p-oceed as usual. These acts have expired.
These provisions seem to extend to the process by distringas in the exchequer. 5 Taunt.
71, a. ; but see 3 Price, 263, 266. 5 Price, 522, 639. They do not extend to persons
having privilege of parliament, nor to the process by attachment on a jvsticies in a county
palatine. 5 Taunt. 69.—Chittv.
cedure
The proceeding
Act, 1852 ;" by
anddistringas
now, if the
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outlawry keeps
is abolished
out of by
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way,"Common-Law
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Pro
of the writ cannot be effected, the plaintiff must still use reasonable efforts to serve the
defendant ; and upon an affidavit showing such efforts to have been made, and either
that the writ has come to the defendant's knowledge, or that he wilfully evades service
of it, and that he has not appeared to the writ, the plaintiff may obtain an order from
the court or a judge authorizing him to proceed as if personal service hal been effected
—Stewart.
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peaceable though fraudulent injuries, producing great contempt of the law in
indigent wrong-doers, a capias was also allowed to arrest the person, in actions
of account, though no breach of the peace be suggested, by the statutes of
Marlberge, 52 Hen. III. c. 23, and Westm. 2, 13 Edw. I. c. 11, in actions of
debt and detinue, by statute 25 Edw. III. c. 17, and in all actions on the case, by
statute 19 Hen. VII. c. 9. Before which last statute a practice had been intro
duced of commencing the suit by bringing an original writ of trespass quare
clausum /regit, for breaking the plaintiff's close vi et armis; which by the old
common law subjected the defendant's person to be arrested by writ of capias:
and then, afterwards, by connivance of the court, the plaintiff might proceed
to prosecute for any other less forcible injury. This practice (through custom
rather than necessity, and for saving some trouble and expense, in suing out a
*9821 8Pec*al original *adapted to the particular injury) still continues in
almost all cases, except in actions of debt ; though now, by virtue of the
statutes above cited and others, a capias might be had upon almost every
species of complaint.
If therefore the defendant being summoned or attached makes default, and
neglects to appear ; or if the sheriff returns a nihil, or that the defendant hath
nothing whereby he may be summoned, attached, or distrained ; the capias now
usually issues :(p) being a writ commanding the sheriff to take the body of the
defendant if he may be found in his bailiwick or county, and him safely to keep,
so that he may have him in court on the day of the return, to answer to the
plaintiff of a plea of debt or trespass, &c, as the case may be. This writ, and
all others subsequent to the original writ, not issuing out of chancery, but from
the court into which the original was returnable, and being grounded on what
has passed in that court in consequence of the sheriff's return, are called judicial,
not original writs; they issue under the private seal of that court, and not under
the great seal of England ; and are teste'd, not in the king's name, but in that
of the chief (or, if there be no chief, of the senior) justice only. And these
several writs, being grounded on the sheriff's return, must respectively bear date
the same day on which the writ immediately preceding was returnable.*
This is the regular and ordinary method of process. Bui, it is now usual in
practice to sue out the capias in the first instance, upon a supposed return of
the sheriff ; especially if it be suspected that the defendant, upon notice of the
action, will abscond; and afterwards a fictitious original is drawn up, if the
party is called upon so to do, with a proper return thereupon, in order to give
the proceedings a colour of regularity. When this capias is delivered to the
sheriff, he by his under-sheriff grants a warrant to his inferior officers or bailiffs,
to execute it on the defendant. And, if the sheriff of Oxfordshire (in which
county the injury is supposed to be committed and the action is laid) cannot
*2831 **nc*
defendant in his jurisdiction, *he returns that he is not found,
J non est inventus, in his bailiwick ; whereupon another writ issues, called
a testatum capias,{q) directed to the sheriff of the county where the defendant is
supposed to reside, as of Berkshire, reciting the former writ, and that it is tes
tified, testatum est, that the defendant lurks or wanders in his bailiwick, wherefore
he is commanded to take him, as in the former capias. But here also, when the
action is brought in one county and the defendant lives in another, it is usual,
for saving trouble, time, and expense, to make out a testatum capias at the first;
supposing not only an original, but also a former capias, to have been granted,
which in fact never was. And this fiction, being beneficial to all parties, is
readily acquiesced in and is now become the settled practice ; being one among
W Append. No. III. J 2.
(«) Ibid.
* Or rather on the quarto die post, and then only where the plaintiff means to proceed
to outlawry ; in which case there must be fifteen days at least between the teste and the
•"eturn of each writ, (Trye, 60. 2 Wils. 117;) but the cursitor will expedite the process.
Dyer, 175. Tidd, 8th ed. 103. Unless the plaintiff mean to proceed to outlawry, the capiat
may be teste'd before the original, and even before the cause of action accrued, provided
t be actually taken out afterwards. See Tidd 80a ed. 125. 3 Wils. 454.—Chittt.
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many instances to illustrate that maxim of law, that in fictione juris consistit
cequitas.*
But where a defendant absconds, and the plaintiff would proceed to an out
lawry against him, an original writ must then be sued out regularly, and after
that a capias.'' And if the sheriff cannot find the defendant upon the first writ
of capias, and return a non est inventus, there issues out an alias writ, and after
that a pluries, to the same effect as the former ;(r) only after these words, " wo
command you," this clause is inserted, "as we have formerly," or, "as we have
often commanded you :"—" sicut alias," or "sicut pluries, prmcepimus." And, il a
non est inventus is returned upon all of them, then a writ of exigent or exigi facias
may be sued out,(s) which requires the sheriff to cause the defendant to be pro
claimed, required, or exacted, in five county courts successively, to render him
self; and if he does, then to take him as in & capias; but if he does not appear,
and is returned quinto exactus, he shall then be outlawed by the coroners of" the
county. Also by statutes 6 Hen. VIII. c. 4, and 31 Eliz. c. 3, whether the de
fendant dwells within the same or another county than that wherein the exigent
is sued out, *a writ of proclamation^) shall issue out at the same time r*o«4
with the exigent, commanding the sheriff of the county, wherein the
defendant dwells, to make three proclamations thereof in places the most no
torious, and most likely to come to his knowledge, a month before the outlawry
shall take place. Such outlawry is putting a man out of the protection of the
law, so that he is incapable to bring an action for redress of injuries; and it is
also attended with a forfeiture of all one's goods and chattels to the king. And
therefore, till some time after the conquest, no man could be outlawed Dut for
felony; but in Bracton's time, and somewhat earlier, process of outlawry was
ordained to lie in all actions for trespasses vi et armis.(u) And since his days,
by a variety of statutes, (the same which allow the writ of capias before men
tioned,) process of outlawry doth lie in divers actions that are merely civil ;
provided they be commenced by original and not by bill.(v) If after outlawry
the defendant appears publicly, he may be arrested by a writ of capias utlagatum,(w)* and committed till the outlawry be reversed. "Which reversal may bo
had by the defendant's appearing personally in court or by attorney,(x) (though
in the king's bench he could not appear by attorney,(y) till permitted by statute
(') Append. No. III. { 2.
(•) 1 Sid. 159.

' By stat. 1 & 2 Vict. c. 110, arrest on mesne process in civil actions is almost entirely
abolished. Where it can be shown to the satisfaction of a judge of one of the superior
courts that a plaintiff has a cause of action against a defendant to the amount of 201. or
upwards, or has sustained damage to that amount, and that there is probable cause for
believing that the defendant is about to quit England unless he shall be apprehended,
the judge may direct that such defendant may be held to bail, and that a writ or writs
of capias may be sued out.—Stewabt.
5 And if in a joint action against several defendants one of them keep out of the way,
the plaintiff may have a writ of exigi facias against that defendant, (Trye, 155,) and must
proceed to outlawry against him before he can go on against the others. 1 Stra. 473. 1
Wils. 78. 1 Bla. Rep. 20. Tidd, 8th ed. 126.
If the defendant be a woman, the proceeding is called a waiver. Litt. 186. Co. Litt.
122, b. An infant under twelve years cannot be outlawed. Co. Litt. 128, a.—Chitty.
• Upon a special capias utlagatum, the sheriff is commanded to summon a jury to ap
praise the chattels and value the lands, &c. of the outlaw. The sheriff then takes pos
session of the chattels and of the profits of the land, &c, and returns the writ. Upon *
transcript of the proceedings being returned to the exchequer, there issues to the sheriff
a venditioni exponas to all the goods, a scire facias to recover the debts, and a levari facias to
levy the issues and profits of the lands extended. The money raised under these writs
belongs to the crown ; but the plaintiff, either by application to the court of exchequer
or by petition to the lords of the treasury, according to circumstances, may have it paid
to him, and
tended.
See may
Tidd's
obtain
Practice,
a grant
137,of138.
the Should
king's right
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however,
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property of the outlaw, if in the king's hands, shall be restored to him by writ of amoveai
manus. &c.—Archboid.
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4 & 5 W. and M. c. 18;) and any plausible cause, however slight, will in genera!
be sufficient to reverse it, it being considered only as a process to compel an
appearance. But then the defendant must pay full costs, and put the plaintiff
in the same condition as if he had appeared before the writ of exigi facias was
awarded.'
Such is the first process in the court of common pleas. In the ting's bench they
may also (and frequently do) proceed in certain causes, particularly in actions of
ejectment and trespass, by original writ, with attachment and capias thereon ;(yj
returnable, not at Westminster, where the common pleas are now fixed in con
sequence of magna carta, but " ubicunque fuerimus in Anglia," wheresoever the
^9qc, king shall then be in *England; the king's bench being removable into
-I any part of England at the pleasure and discretion of the crown. But
the more usual method of proceeding therein is without any original, but by a
veculiar species of process entitled a bill of Middlesex : and therefore so entitled,
because the court now sits in that county ; for if it sat in Kent, it would then
be a bill of Kent.(z) For though, as the justices of this court have, by its fun
damental constitution, power to determine all offences and trespasses, by the
common law and custom of the realm,(a) it needed no original writ from the
crown to give it cognizance of any misdemeanour in the county wherein it
resides ; yet, as by this court's coming into any county it immediately super
seded the ordinary administration of justice by the general commissions of eyre
and of oyer and terminer,(b) a process of its own became necessary within the
county where it sat, to bring in such persons as were accused of committing any
forcible injury. The bill of Middlesex(c) (which was formerly always founded on
a plaint of trespass quare clausum fregit, entered on the records of the courtYrf)
is a kind of capias, directed to the sheriff of that county, and commanding him
to take the defendant and have him before our lord the king at Westminster on
a day prefixed, to answer to the plaintiff of a plea of trespass. For this accu
sation of trespass it is, that gives the court of king's bench jurisdiction in other
civil causes, as was formerly observed ; since when once the defendant is taken
into custody of the marshal, or prison-keeper of this court, for the supposed
trespass, he being then a prisoner of this court, may here be prosecuted for any
other species of injury. Yet, in order to found this jurisdiction, it is not neces
sary that the defendant be actually the marshal's prisoner; for, as soon as he
appears, or puts in bail, to the process, he is deemed by so doing to be in such
custody of the marshal as will give the court a jurisdiction to proceed.(e) And,
*28fi1J always
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bill of Middlesex must be served on the defendant by the sheriff, if he finds him
in that county ; but, if he returns " non est inventus," then there issues out a writ
of latitat(f) to the sheriff of another county, as Berks ; which is similar to the
testatum capias in the common pleas, and recites the bill of Middlesex and the
proceedings thereon, and that it is testified that the defendant " latitat et discurrit," lurks and wanders about in Berks ; and therefore commands the sheriff
to take him, and have his body in court on the day of the return." But, as in
(I)
Append.
No. the
II. \court
L Bat at Oxford by reason of the
(») Bra. Abr. tit. Jurisdiction, 66. 3 Inst 27
(■j Thus,
when
f«j Append.
III. I 3.98.
(•r)
Trye's JusNo.Filisar.
slngue, Mich. 1605. the process was by biU of Oxfordshire.
(•) 4 Inst. 72.
rryo's Jits fSlizar. 101.
(«) lira. Abr. tit. Oyer and Terminer, 8.
(0 Append. No. m. | J.
1 Unless where the outlawry was obtained for the purpose of oppression, as where
defendant was already in prison at plaintiff's suit, Ac. 2 Ventr. 46. 2 Salk. 495. The
absence of the defendant beyond sea at the time the exigent is promulgated is, at
common law, ground for a writ of error to reverse the outlawry; but if defendant went
abroad purposely for delay, that fact may effectually be replied. 2 Roll. R. 11. 12 East,
625.—Chittt.
* If the latitat prove ineffectual, an alias, and after that a pluries latitat, or, more properly
speaking, an alias or pluries capias, may be sued out. Tidd, 8th ed. 145. When it is doubtful
in what county the defendant is to be found, there may be several writs at the same time
nlo different counties. Id. 1 Chitt. Rep. 5 14. In any of these writs there may be a
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the common pleas the testatum capias may be sued ouu upon only a supposed,
and not an actual, preceding capias; so in the king's bench a latitat is usually
sued out upon only a supposed, and not an actual, bill of Middlesex So that, in
fact, a latitat may be called the first process in the court of king's bench, as the
testatum capias is in the common pleas. Yet, as in the common pleas, if the de
fendant lives in the county wherein the action is laid, a common capias suffices;
so in the king's bench, likewise, if he lives in Middlesex, the process must still
be by bill of Middlesex only."
In the exchequer the first process is by writ of quo minus, in order to give
the court a jurisdiction over pleas between party and party. In which writ(^)
the plaintiff is alleged to be the king's farmer or debtor, and that the defendant
hath done him the injury complained of, quo minus sufficiens existit, by which he
is the less able to pay the king his rent, or debt. And upon this the defendant
may be arrested as upon a capias from the common pleas.10
Thus differently do the three courts set out at first, in the commencement of
a suit, in order to entitle the two courts of king's bench and exchequer to hold
plea in causes between subject and subject, which by the original constitution
of Westminster hall they were not empowered to do. Afterwards, when the
cause is once drawn into the respective courts, the method of pursuing it is
pretty much the same in all of them.
*If the sheriff has found the defendant upon any of the former writs, r^ooy
the capias, latitat, &c, he was antiently obliged to take him into custody,
in order to produce him in court upon the return, however small and minute the
cause of action might be. For, not having obeyed the original summons, he
had shown a contempt of the court, and was no longer to be trusted at large.
But when the summons fell into disuse, and the capias became in fact the first
process, it was thought hard to imprison a man for a contempt which was only
supposed: and therefore in common cases, by the gradual indulgence of the
courts, (at length authorized by statute 12 Geo. I. c. 29, which was amended by
5 Geo. II. c. 27, made perpetual by 21 Geo. II. c. 3, and extended to all inferior
courM by 19 Geo. III. c. 70,) the sheriff or proper officer can now only per
sonally serve the defendant with the copy of the writ or process, and with
notit-9 in writing to appear by his attorney in court to defend this action;
whic h in effect reduces it to a mere summons.11 And if the defendant thinks
(») Append. No. III. J 4.
clause of non omittas, commanding the sheriff that he do not omit on account of any liberty
in his county, but that he enter the same, Ac, and take the defendant, <fcc, which non
omittas writ may be issued in the first instance. Tidd, 8th ed. 145, 146.—Chittv.
* And a latitat cannot be served out of the proper county, though when a person ha*
been served on the confines of a county, though out of it, the court will not in general
set aside the service. 4 M. & S. 412. 1 Chitty's E. 15 ; and see id. 233.—Chittt.
10 In the Exchequer an action may also be commenced by a venire facias ad respondendum,
which is in the nature of an original writ, and is the process used in this court against
peers and members of the house of commons. On this writ the defendant is summoned;
and if he do not appear, a distringas issues, and after that, if necessary, an alias, pluries,
or testatum distringas. Tidd's Practice, 67. An action by an attorney or officer of this
court is commenced by a capias of privilege, and against attorneys, officers, or prisoners
by bill. Ibid. 68.—Archboli>.
But in this court the defendant cannot be outlawed, as the plaintiff cannot proceed
therein by original writ. 1 Price, 309. Besides, the writ of quo minus is a venirefacias and sub
poena ad respondendum. For the process in this court, Bee Tidd, 8th ed. 154 to 157.—Chittt.
11 As to the form of the notice, see Tidd, 8th ed. 166. If there be no notice to appear,
waen necessary, or the notice be not properly directed, <fec., the defendant may move
the court to set aside the proceedings ; but any trifling informality in the notice, as
setting down the day of the month on which the defendant is to appear, without saying
instant, next, or specifying the year, or mentioning an impossible day, will not invalidate
it. Tidd, 8th ed. 167. As to the service of the process, see id. 167 to 169.
If there be no process, or if it be defeotive in point of form, or in its direction, testt,
or return, or the attorney's name be not endorsed upon it, the defendant may move the
court to set aside the proceedings for irregularity; and a writ having a wrong return will
not be aided by a correct day being mentioned in the notice to appear. But ho cannot
take advantage of any error or defect in the process after he has appeared to it or taken
Vol. IL— 13
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proper to appear upon this notice, his appearance is recorded, and he puts in
sureties for Lis future attepdanee and obedience; which sureties are called
common bail, being the same two imaginary persons that were pledges for the
plaintiffs prosecution, John Doe and Richard Roe. Or, if the defendant does
not appear upon the return of the writ, or within tour (or, in some cases, eight)
days after," the plaintiff may enter an appearance for him, as if he had really
appeared; and may file common bail in the defendant's name, and proceed
thereupon as if the defendant had done it himself.
But if the plaintiff will make affidavit, or assert upon oath, that the cause ct
action amounts to ten pounds or upwards," then he may arrest the defend*
the declaration out of the office ; for it is the universal practice of the courts that th«
application to set aside proceedings for irregularity should be made as early as possible,
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wards revert back and object to it. In the Common Pleas the court will not quash a
writ on the ground of its having been served in a wrong county. And it is said that a
mistake in the process is cured by the plaintiff's entering an appearance for the defend
ant, which has been always looked upon as effectual for that purpose as if he had done
it himself; but it is otherwise where the defendant has not been served with a copy of
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the court ; and where the irregularity complained of is not in the process, but in the
notice to appear thereto, or in the service of it, the rule should be to set aside such
•ervice, and not the process itself. See Tidd, 8th ed. 159, and the various cases there
collected.
The process may in general be amended where there is any thing to amend by ; and
it has been amended in the name of the defendant where he was a prisoner in custody
under it. But the court of King's Bench would not grant a rule for amending the writ,
under which the defendant had been arrested by a wrong name, after actions of false
imprisonment had been brought for such arrest ; so an amendment cannot be made of
mesne process by adding the name of another person as plaintiff. A writ returnable on
a dies non is altogether void, and cannot be amended by the court ; and the courts, we
have seen, will not in general allow a writ to be amended to the prejudice of the baiL
Tidd, 8th ed. 160, and cases there collected.—Chittt.
11 In all cases where the defendant is served with a copy of the process, he has eight
days to file common bail in the King's Bench, or to enter a common appearance in the
Common Fleas, exclusive of the return-day ; and if the last of the eight days be a Sunday,
he has all the next day. 1 Cromp. Prac. 48. 1 Burr. 56.
As to what cause of action will justify an arrest, it is a rule that where a debt is certain,
or damages may be reduced to a certainty, as in assumpsit or covenant for the payment
of money, (Barnes, 79, 80, 108,) the defendant may be arrested as a matter of course, on
an affidavit stating the cause of action. Tidd, 170. But where damages are altogether
uncertain, as in assumpsit, or covenant, to indemnify, &c, or in actions for a tort or
trespass, there can be no arrest without a special order of the court, or a judge, on a full
affidavit of the circumstances, (id. 171;) and, by rule of H. T. 48 Geo. III., a person
cannot be held to special bail in trover or detinue without an order. And there aro
other cases where an arrest is not allowed, even though the action be brought for a sum
certain. Thus, a defendant cannot be arrested on a penal statute, (Yelv. 53,) though ho
may on a remedial one, (7 T. R. 259,) or where the act expressly authorizes an arrest.
The defendant cannot be arrested on a bail-bond, (R. M. 8 Anne,) or replevin-bond, (1
Salk. 99. 6 T. R. 336. 8 T. R. 450.) or on a recognizance of bail, (Tidd, 8th ed. 172 ;) nor
for goods bargained and sold, or sold without stating a delivery, (12 East, 398. 1 Bingh.
357 ;) nor on a policy of insurance without an adjustment, or an express promise to pay
the amount, (5 Taunt. 201. 1 Marsh. 19, S. C. ;) but he may be on a guarantee. 9 Price,
155. So defendant cannot be arrested for more than is equitably due. Thus, he cannot
be arrested on the penalty of a bond, (6 T. R. 217. 2 East, 409;) but he may if the sum
is agreed to be for liquidated damages. Tidd, 8th ed. 173. He cannot be arrested for
more than the balance due where there is a set-off. 3 B. & C. 139. 5 B. & A. 513. 1 1>.
k R. 67, 8. C—Chitty.
" Now, by stat. 7 4 8 Geo. IV. c. 71, the debt must amount to 20/., and in Wales and
the counties palatine to 50/. Intermediate statutes—viz., 51 Geo. III. c. 124, and 27
Geo. III. c. 101—extended the Bum from 10/. to 15/., except upon bills of exchange and
Sromissory-notes. The statute of the present king contains no such exemption.—
H1TTT.
This affidavit must be certain and positive; for an affidavit made upon belief, or with
IM
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ant, and make him put in substantial sureties for his aj pearar.ce, called special
hail. In order to which, it is required by statute 13 Car. II. st. 2, c. 2, that the
true cause of action should be expressed in the body of the writ or process : else
no security can be taken in a greater sum than 407. This statute (without
any such intention in the makers) had like to have ousted the king's bench of
*all its jurisdiction over civil injuries without force; for, as the bill of r#2„„
Middlesex was framed only for actions of trespass, a defendant could not be arrested and held to bail thereupon for breaches of civil contracts. But
to remedy this inconvenience, the officers of the king's bench devised a method
of adding what is called a clause of ac etiam to the usual complaint of trespass :
the bill of Middlesex commanding the defendant to be brought in to answer
the plaintiff of a plea of trespass, and also to a bill of debt;(/) the complaint
of trespass giving cognizance to the court, and that of debt authorizing the
arrest. In imitation of which, lord chief justice North, a few years afterwards,
in order to save the suitors of his court the trouble and expense of suing out
special originals, directed that in the common pleas, besides tha usual complaint
of breaking the plaintiff's close, a clause of ac etiam might be also added to the
writ of capias, containing the true cause of action; as, "that the said Chailes,
the defendant, may answer to the plaintiff of a plea of trespass in breaking his
close; and also, ac etiam, may answer him, according to the custom of the
court, in a certain plea of trespass upon the case, upon promises, to the value
of twenty pounds, &c."(g) The sum sworn to by the plaintiff is marked upon
the back of the writ, and the sheriff, or his officer the bailiff, is then obliged
actually to arrest or take into custody the body of the defendant, and, having
bo done, to return the writ with a cepi corpus endorsed thereon.
An arrest must be by corporal seizing or touching the defendant's body,"
after which the bailiff may justify breaking open the house in which he isM
to take him; otherwise he has no such power, but must watch his opportunity
to arrest him; for every man's house is looked upon by the law to be his castle
of defence and asylum, wherein he should suffer no violence which principle
(S) Trye's Jut FMzar. 102. Append. No. III. > 3.
Guildford, 99. This work ia strongly recommended to the
(i) Lilly's Prnct. Reg. tit. ac etiam. North's Life of Lord student's perusal.
a reference to something else,—as where the plaintiff swears the defendant is indebted
to him in ten pounds or upwards, as appears by his books or by a bill delivered,—will
not be sufficient unless the plaintiff is an executor, administrator, or assignee ; for then,
from the nature of his situation, he cannot swear more positively than from belief or
from a reference to the accounts of others. 1 Sellon's Practice, 112.—Christian.
" But this does not seem to be absolutely necessary ; for if a bailiff come into a room
and tell the defendant he arrests him, and lock the door, it is sufficient. C. T. Hardw.
301. 2 New Rep. 211. Bull. N. P. 82. Bare words, however, will not conbtitute an arrest.
1 By. & M. C. N. F. 26. It is sufficient that the officer have the authority, be near, and
acting in the arrest, without being the person who actually arrests. Cowp. 65.
If the defendant be wrongfully taken without process, (2 Anst. 461. 1 N. R. 135,) or
after it is returnable, (2 H. Bla. 29,) he cannot be lawfully detained in custody under
subsequent process at the suit of the same plaintiff, though he may at the suit of third
persons. 2 B. & A. 743. 1 Chit. Rep. 579, S. C—Chittt.
It is not necessary that the arrest should be made by the hand of the bailiff, nor that
he should be actually in sight ; yet when an arrest is made by his assistant or follower,
the bailiff ought to be so near as to be considered as acting in it. Cowp. 65.—Christian.
u This appears to be stated too extensively : it is the defendant's own dwelling which
by law is said to be his castle ; for if he be in the house of another, the bailiff or sheriff
may break and enter it to effect his purpose, but he ought to be very certain that the
defendant be, at the time of such forcible entry, in the house. See Johnson vs. Leigh,
6 Taunt. 246.—Chittt.
M A bailiff, before he has made the arrest, cannot break open an outer door of a house .
but if he enter the outer door peaceably, he may then break open the inner door, though
it be the apartment of a lodger, if the owner himself occupies part of the house. Cowp.
1. 2 Moore, 207. 8 Taunt. 250, 8. C. But if the whole house be let in lodgings, as each
lodging is then considered a dwelling-house, in which burglary may be stated to have
been committed, it has been supposed that the door of each apartment would be
considered an outer door, which could not be legally broken open to execute an arrett
Cowp. 2.—Christian
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is canied so far in the civil law, that, for the most part, not so much as a com
nion citation or summons, much less an arrest, can be executed upon a man
*'891 w'^n h'8 own walls.(A) Peers of the realm, members *of parliament,
J and corporations, are privileged from arrests ; and of course from out
lawries.^') And against them the process to enforce an appearance must be by
summons and distress infinite/.;) instead of a capias. Also clerks, attorneys,
and all other persons attending the courts of justice, (for attorneys, being officers
of the court, are always supposed to be there attending,) are not liable to be
arrested by the ordinary process of the court, but must De sued by bill, (called
usually a bill of privilege,) as being personally present in court^A)" Clergymen
performing divine service, and not merely staying in the church with a fraudu
lent design, are for the time privileged from arrests, by stat. 50 Edw. III. c. 5,
and 1 Ric. II. c. 16, as likewise members of convocation actually attending
thereon, by statute 8 Hen. VI. c. 1. Suitors, witnesses, and other persons,
necessarily attending any courts of record on business, are not to be arrested
during their actual attendance, which includes their necessary coming and re
turning.18 And no arrest can be made in the king's presence, nor within the
») Ff. 2, 4, 18-21.
If) See page 280.
<) Whltolock of Pari. 208, 207.
(*) Bro. Abr. tit bille, 29. 12 Mod. 163.
But to justify breaking open an inner door belonging to a lodger, admittance must be
Brat demanded, unless defendant is in the room. 3 B. & P. 223. 4 Taunt. 619. And
the breaking open an inner door of a stranger cannot be justified on a suspicion that
defendant is in the room. 5 Taunt. 765, 6th ed. 246.—Chittt.
" These privileges are allowed not so much for the benefit of attorneys as their clients,
(2 Wils. 44. 4 Burr. 211. 3 Doug. 381,) and are therefore confined to attorneyswho practise,
(2 Wils. 232. 4 Burr. 2113. 2 Bla. Rep. 1086. 1 Bos. & Pul. 4. 2 Lutw. 1667, contra,) or at
least have practised within a year ; for it is a rule that such attorneys as have not been
attending their employment in the King's Bench for the space of a year, unless hindered
by sickness, be not allowed their privilege of attorneys. R. M. 1654, S. 1. K. B. & C. P.
2 M. & S. 605.—Chitty.
18 See, further as to the privileges from arrest, Tidd, 8th ed. 193 to 214. Lee's Diet. tit.
Arrest, 90, 92. In addition to those named in the text are the following, viz. : Administra
tor, as such, (Yelv. 53 ;) but not if he has personally promised to pay. IT. R. 716. Alien*
for debt beyond seas. 38 Geo. III. c. 50, s. 9. Ambassadors and servants. 7 Anne, c. 12. 1
B. & C. 554. 3 D. & R. 833, 25. Bail, being about to justify, or otherwise attending
court as bail. 1 H. Bla. 636. 1 M. & S. 638. Bankrupt for forty-two days, unless before
in prison, and after forty-two days, if the time for surrender be enlarged, (8 T. R. 475 ;)
also if summoned before the commissioners relative to his estate, though several years
after his last examination. Id. 534. See the 6 Geo. IV. c. 16, ss. 117, 118. Barristers
attending court or on circuit. 1 H. Bla. 636. Bishops. Consul-general. 9 East, 447 ; sed vid.
1 Taunt. 106. 3 M. <fe S. 284. Executor, as such. Feme-covert, (1 T. R. 486. 2 H. B. 17 ;}
but if she obtain credit, pretending to be single, she may be arrested, (1 N. R. 54 ; and
see 1 Bing. 344. 2 Marsh. 40. 7 Taunt. 55. Tidd, 8th ed. 197 ;) though if a foreigner and
her husband be abroad, she is liable for her debts, though neither separated by deed nor
having a separate maintenance, (2 N. R. 380 ;) but if plaintiff knew her to be married,
she will be discharged, (6 T. R. 451. 1 East, 17, n. 7 East, 582 ;) and in such case plain
tiff will be ruled to pay costs of motion, (3 Taunt. 307 ;) but if she cohabit with another
man, and trade on her own account, she will not be discharged, (1 B. & P. 8 ;) if she, by
mistake, misrepresent her husband to be dead, she will be discharged. 1 East, 16. Heir,
sued as such. Hundredors, as such. Insolvent debtor discharged, (3 M. & S. 595,) unless
on a subsequent express promise. 6 Taunt. 563 ; sed vid. 1 Chit. R. 274, n. Irish peer,
•vhether a representative or not. 39 k 40 Geo. III. c. 67, art. 4. Marshal of King's
Bench. Officers, non-commissioned, (4 Taunt. 557;) but volunteer drill sergeants are
not exempt. 8 T. R. 105. Plaintiff' attending execution of inquiry, &c. 4 Moore, 34.
Sailors, under 20/. 1 Geo. II. st. 2, c. 14, s. 15. 32 Geo. III. c. 33, s. 22. Serjeants at law.
62 T.
Marsh.
R. 686.
57. Suitors
6 Taunt.
attending
336. Warden
court, of
(lithe
East,
Fleet.
439,) and
Witnesses
insolvent
subpoenaed,
court isorsuch
summoned
a court.
before commissioners under great seal, or attending an arbitrator appointed by the court.
1 Chit. Rep. 679. 3 B. & A. 252, S. C. 3 Anst. 941. 3 East, 189. A creditor attending
commissioners of bankrupt to prove a debt. 7 Ves. 312. 1 Ves. & B. 316. 2 Rose, 24.
By mutiny act, witnesses attending court-martial are privileged. But witnesses are not
privileged if they delay by the way. 1 Chit. Rep. 679. 3 B. 4 A, 252. S. C ; sed vid. 7
Price, 699. A reasonable time is allowed for going and returning. 2 Bla. Rep. 1113.
2 Marsh. 57.--Ciirrrr.
lire
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verge of his royal palace,^)" nor in any place where the king's justices are
actually sitting.10 The king hath moreover a special prerogative, (which,
indeed,
lege a defendant
is very seldom
from all
exerted,)(m)
personal, and
thatmany
he may
real,bysuits
his for
writone
of protection
year at a privi
time
and no longer; in respect of his being engaged in his service out of the
realin.(n) And the king also, by the common law, might take his debtor into
his protection, so that no one might sue or arrest him till the king's debt be
paid ;(o) but by the stat ite 25 Edw. III. st. 5, c. 19, notwithstanding such pro
tection, another creditor may proceed to judgment against *him, with .a stay of execution, till the king's debt be paid ; unless such creditor *•
will undertake for the king's debt, and then he shall have execution for both
And lastly, by statute 29 Car. II. c. 7, no arrest can be made, nor process
served, upon a Sunday, except for treason, felony, or breach of the peace."
When the defendant is regularly arrested he must either go to prison for safe
custody, or put in special bail to the sheriff.0 For, the intent of the arrest
being only to compel an appearance in court at the return of the writ, that
purpose is equally answered whether the sheriff detains his person, or takes
sufficient security for hi6 appearance, callod bail, (from the French word battler,
to deliver,) because the defendant is bailed or delivered to his sureties, upon
their giving security for his appearance, and is supposed to continue in their
friendly custody instead of going to gaol. The method of putting in bail to
the sheriff is by entering into a bond or obligation, with one or more sureties,
not fictitious persons, as in the former case ol common bail, but real, substan
tial, responsible bondsmen, to insure the defendant's appearance at the return
of the writ; which obligation is called the bail-bond.(p)a The sheriff, if he
pleases, may let the defendant go without any sureties ; but that is at his own
peril : for, after once taking him, the sheriff is bound to keep him safely, so as
to be forthcoming in court; otherwise an action lies against him for an escape."
(*) See book iv. 276. The verge of the palace of West, to other men's actions, lest she might be thought to delay
minster extends, bj stat 28 Hen. VIII. c 12, from Charing justice.1' But king William, in 1692, granted one t<i lord
Cross to Westminster hall.
Cutts, to protect him from being outlawed by his t Ulor,
(")Bir Edward Coke informs ns (1 Inst. 131) that herein (3 Lev. 882 :) which is the last that appears upon our bt<oks.
"he
lould
say
nothing
of
hia
own
experience;
for
albeit
Lev. 131.
832.
queen Elizabeth maintained many wars, yet she granted (*)
(•) F.Finch,
N. B.L.28.454.Co.3 Litt.
fe-w or no protections: and her reason was that he was no (p) Append. No. 111. g 5.
fit subject to be employed in her service, that was subject
" Except by an order of the board of green cloth, or unless the process issue out of the)
palace court. 3 T. B. 735. But an arrest within the verge of the palace has been holden
in the Common Fleas to be no ground for discharging the defendant out of custody. 7
Taunt. 311 ; and see 1 Chit. Bep. 375. 3 B. & A. 502.—Chittt.
"<Serf vide 1 Lev. 106. Process cannot be executed in Kensington palace, (10 East.
578. 1 Camp. 475,) or within the Tower without leave from the governor. 2 Chit. Bep.
48, 51.—Chittt.
21 See construction of this act, Tidd, 8th ed. 216. After a negligent escape, the defend
ant may be taken on a Sunday. 2 Lord Baym. 1028.
The arrest must be made in the county into which the process is issued ; an arrest on the
verge of a county into which the writ is issued is bad, unless there be a dispute as to
boundaries. 3 B. A A. 408.—Chitty.
■ Or, by 43 Geo. III. c. 46, deposit in the sheriff's hands the sum endorsed on the writ,
with 101. in addition to answer costs, Ac., and the fine paid, if proceeding by original ;
and this deposit is paid into court, and repaid to the defendant on his perfecting bail,
or rendering himself to prison, (4 Taunt. 669. 1 Bing. 103. Chitty B. 145. 3 M. & S.
283 ;) but, if neither of these measures be taken, it is to be paid over to the plaintiff by
order of the court. See cases on construction of this act, Tidd, 8th ed. 226, 227. Quaere if
depositing goods instead of money will do. 7 Moore, 432.—Chitty. '
a An agreement by a third person with a sheriff's officer to put in good bail, &c., (IT.
K. 418,) or an attorney's undertaking to the office for defendant's appearance (7 T. B
109) or to give bail-bond in due time, are void, and no action lies on it ; but if given to the
plaintiff in the action, it is valid. 4 East, 568.—Chitty.
24 But the action may be defeated by putting in bail in the original action, of the term
in which the writ is returnable, though after the expiration of the time allowed for
patting it in, and even after the action for the escape is brought. 1 Esp. Bep. 87. 2 B.
«t P. 35, 246. 1 Taunt. 25. 1 Chit. Bep. 575, a. ; ted vide 7 T. B. 109. 4 East, 568. Te
prevent th:s, plaintiff should oppose justification of bail, (Tidd, 8th ed. 235,) or render.
7 T. B. 109. 2 Marsh. 261. 1 Price, 103. 4 M. & S 397.
w
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But, on the other hand, he is obliged, by statute 23 Hen VI. c. 10, to take (if
it be tendered) a sufficient bail-bond ;* and by statute 12 Geo. I. c. 29, the sheriff
shall take bail for no other sum than such as is sworn to by the plaintiff and
endorsed on the back of the writ.
Upon the return of the writ, or within four days after, the defendant must
appear according to the exigency of the writ. This appearance is effected by
*2QI 1 putting in and justifying bail *to the action; which is commonly called
" J putting in bail above.26 If this be not done, and the bail that were taken
by the sheriff below are responsible persons, the plaintiff may take an assignment
from the sheriff of the bail-bond (under the statute 4 & 5 Anne, c. 16) and
bring an action thereupon against the sheriff's bail. But if the bail so ac
cepted by the sheriff be insolvent persons, the plaintiff may proceed against
the sheriff himself by calling upon him, first to return the writ, (if not
alroady done,) and afterwards to bring in the body of the defendant. And, if
the sheriff does not then cause sufficient bail to be put in and perfected above,
he will himself be responsible to the plaintiff.
The bail above, or bail to the action, must be put in either in open court oi
before one of the judges thereof, or else, in the country, before a commissioner
appointed for that purpose by virtue of the statute 4 W. and M. c. 4, which
must be transmitted to the court. These bail, who must at least be two in
number, must enter into a recognizance(g') in court or before the judge or com
missioner in a sum equal (or in some cases double) to that which the plaintiff
hath sworn to, whereby they do jointly and severally undertake that if the
defendant be condemned in the action he shall pay the costs and condemnation
or render himself a prisoner, or that they will pay it for him ; which recogni
zance is transmitted to the court in a slip of parchment entitled a bail-piece.(r)
And,
selvesifinexcepted
court, orto,before
the bail
themust
commissioner
be perfected;
in the
thatcountry,
is, they by
must
swearing
justify them
selves housekeepers," and each of them to be worth the full sum for which they
are bail, after payment of all their debts." This answers in some measure to
(<) Append. No. III. | 5.
(') Ibid.
Sheriff cannot sue defendant for money paid when he has discharged him out of cus
tody on mesne process without a bail-bond, and has, in consequence of his non-appear
ance, been obliged to pay debt and costs. 8 East, 171.—Chittt.
a If he so refuse, he is liable to a special action on the case, (Gilb. C. P. 20. Cro. Car.
196. 6 T. R. 355 ;) but, to maintain such action, the parties offered as bail must have had
sufficient property in the county where the arrest was made. 15 East, 320.—Chittt.
M In proceedings in the King's Bench by bill, whenever special bail is not necessary or has
been dispensed with by the court, common bail (which are merely nominal) must be filed,
or in proceedings in the common pleas of King's Bench by original, a common appearance
must be entered. In the King's Bench, where defendant has been served with a copy
of a bill of Middlesex, or other process therein, common bail should be filed at the re
turn, or in eight days, exclusive (not including Sunday, if the last) after it. 5 Geo. II.
c. 27, s. 1. 1 Burr. 56. Tidd, 8th ed. 240.
In proceedings by original in the King's Bench, the appearance must be entered with
the filacer of the county in which the action is laid, within eight days after appearanceday or quarto die post of return of process. 3 B. k C. 110. 4 D. 4 R. 713, S. C. In the
Common Pleas the eight days are reckoned from the return-day, and not from the quarto
die post of the return of the writ. Id. Ibid. Impey, C. P. 216, 217.
By 5 Geo. II. c. 27, to expedite the plaintiff's proceedings, if the defendant, having
been served with process, shall not appear at the return thereof or within eight days
after such return, the plaintiff upon affidavit of the service of such process, may enter
a common appearance or file common bail for the defendant, and proceed therein as if
such defendant had entered his appearance or filed common bail. The plaintiff cannot
enter such appearance or file common bail till the ninth day. Tidd, 242.—Chittt.
" Or a freeholder, or copyholder, or a long leaseholder. 8 Taunt. 148. 1 Chitty R. 7,
88, 144. 2 Chitty R. 96, 97.—Chitty.
" Upon special bail being put in, a notice thereof must be given to the plaintiff's at
torney or agent, whereupon the latter may except to the bail within twenty days after
notice given, by entering such exception, (4 D. & R. 365 ;) and notice of the exception must
be given to the defendant's attorney before the sheriff is ruled. Alexander vs. Miller, 24
Nov., 1825, K. B. But where bail is not put in, at the time of ruling the sheriff to r»
ivs
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the stipulatio or satisdatio of the Roman laws,(s) which is mutually given by
each litigant party to the other : by the plaintiff that ho will prosecute his
suit, and pay the costs if he loses his cause ; in like manner as our law still
requires nominal pledges of prosecution from the plaintiff: by the defendant,
that he shall continue in court and abide the sentence of the judge, much like
our special bail, but with this difference, that the fidejussors were there abso
lutely bound judicatum solvere, to see the costs and condemnation *paid .at all events ; whereas our special bail may be discharged, by surren- ^
dering the defendant into custody within the time allowed by law ; for which
purpose they are at all times entitled to a warrant to apprehend him.(<)a
(•) Inst. I. 4, 1. 11. Ff. I. 2, (. 8.
(<) Show. 202. 6 Mod. 231.
turn the writ or bring in the body, he must put in and perfect bail at his peril, or
render the defendant within four days in a town cause, or six days in a country cause,
without any exception. 2 Bla. R. 1206. 2 Chit. E. 82, 108. Tidd, 8th ed. 256.
Within a particular time (in general, four days) after the exception entered and notice
given, the bail must justify. See Tidd, 257, 258, 259. If they do not mean to do so,
others should be added.
Previous to the bail justifying, there should be a notice setting forth that the bail
already put in will on a certain day justify themselves in open court, (2 Chit. R. 103.
Tidd, 259 ;) or that one or more persons will be added, and justify themselves as good
bail for the defendant. Id.
In the King's Bench, bail are added and justified before one of the judges sitting in
the bail court, by virtue of the 57 Geo. III. c. 11. The bail must be in Westminster hall
by half-past nine in the morning ; and if the bail are not ready, and the papers delivered
to counsel, before ten o'clock, they cannot be taken after that hour. Rul. H. T. 59
Geo. III. K. B. When there are but few bail, it is necessary that they should be very
punctual in the time of their attendance, for if they are not ready when the judge take*
his seat, he will not wait for them till ten o'clock ; but when the bail are numerous, the
exact time of their attendance is not so material ; and on the last day of term they are
still allowed to justify, as formerly, in full court, at its rising. Tidd, 262.
In the Common Pleas the bail must justify at the sitting of the court only, except on
the last day of term, when bail who may have been prevented from attending at the
sitting of the court shall be permitted to justify at the rising of the court. R. M. 51 Geo.
III. C. P. 3 Taunt. 569 ; sed vide 8 Taunt. 56. In the Exchequer, the junior baron attends
in court alone, a few minutes before ten o'clock every morning during term ; and it is ex
pected justifications of bail be then made ; and no justification can take place after half
past ten o'clock. 8 Price, 612, R. E. 56 Geo. III. 2 Chit. 381. 9 Price, 57. Tidd, 263.
To justify themselves, each must swear that he is worth double the amount of the
debt, after payment of his own debts. But if the sum exceed 1000/., each is only required
to justify himself in 1000/. more than that sum. M. 51 Geo. III. It is not sufficient for
oail to swear they are worth a certain sum exclusive of their debts. 4 Taunt. 704. There
must also be an affidavit made of the service of the notice of justification, which must
state the mode of service of such notice. Tidd, 264.—Chitty.
■ And the bail may render the defendant in their discharge, even after judgment ; and
they may take him on a Sunday, (6 Mod. 231 ; but see 2 Bla. R. 1273,) or during his exa
mination before commissioners of bankrupt, (1 Atk. 238. 5 T. R. 210:) or going into
a court of justice, (1 Selw. Prac. 180. 3 Stark. 132. 1 D. & R. M. P. C. 20 ;) and they
may justify entering the house of a stranger (the outer door being open) to take the
defendant^ though he be not in the house, (2 Hen. Bla. 120;) and if the defendant is in
custody, either in a civil action or upon a criminal charge, they may in King's Bench
have a writ of habeas carpus to bring him up to the court, to be surrendered in their dis
charge 7 T. R. 226. When the principal is taken, one of the bail, it is said, must
•'ways remain with him, (1 Selw. Pr. 180;) but a third person may assist in the taking
and detaining defendant, though the bail do not continue present. 3 Taunt. 425.
Besides the mode of discharging the bail by rendering their principal, there are va
rious other causes for discharging them, such as the death of the defendant, (Tidd, 293,
1183,) his bankruptcy and certificate, (1 Burr. 244. Cowp. 824;) his being made a peer,
or member of parliament, (Dougl. 45. Tidd, 293;) or being sent abroad under the alien
•ct, (6 T. R. 50, 52. 7 T. R. 517,) or under sentence of transportation, (6 T. R. 247;) or
his being impressed or discharged on the 48 Geo. III. c. 123; or by the act of the plain
tiff in not declaring in due time; by making a material variance in the declaration from
the process or affidavit in the cause of action, (2 East, 305. 2 B. & P. 358. 6 T. R. 363 ;)
or a variance between the affidavit and judgment in Common Pleas; or in declaring in
% different county by original in King's Bench ; or recovering under a bailable amount;
or in giving time to the defendant on a cognovit, &c; or removing the cause from an
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Special bail is required (as of course) only upon actions of debt, or actions on
the case in trover or for money due, where the plaintiff can swear that the cause
of action amounts to ten pounds r*° but in actions where the damages are pre
carious, being to be assessed ad libitum, by a jury, as in actions for words, eject
ment, or trespass, it is very seldom possible for a plaintiff to swear to the amount
of his cause of action ; and therefore no special Dail is taken thereon, unless by
a judge's order or the particular directions of the court, in some peculiar species
of injuries, as in cases of mayhem or atrocious battery ; or upon such special
circumstances as make it absolutely necessary that the defendant should be
kept within the reach of justice. Also in actions against heirs, executors, and
administrators, for debts of the deceased, special bail is not demandable ; for
the action is not so properly against them in person, as against the effects of
the deceased in their possession. But special bail is required even of them, in
actions for a devastavit, or wasting the goods of the deceased ; that wrong being
of their own committing.
Thus much for process; which is only meant to bring the defendant into court,
in order to contest the suit and abide the determination of the law. "When he
appears either in person as a prisoner, or out upon bail, then follow the pleadings
between the parties, which we shall consider at large in the next chapter.

CHAPTER XX
OF PLEADING
*293 1
*Pleadings are the mutual altercations between the plaintiff and deJ fendant ; which at present are set down and delivered into the proper
office in writing, though formerly they were usually put in by their counsel ore
tenus, or viva voce, in court, and then minuted down by the chief clerks, or prothonotaries; whence in our old law-French the pleadings are frequently de
nominated the parol.1
inferior court, or referring to arbitration, or taking principal in execution, (Cro. Jac. 320,)
or any other irregularity in proceeding against the principal. Tidd, 1182. See the va
rious cases on these points and other qualifications in Tidd's Prac. 8th ed. 290 to 295,
103, 1147, 1182, 1187.—Chitty.
" Several extensions of the sum have taken place ; and now, by the last statute, viz.,
'I & 8 Geo. IV. c. 71, the cause of action must amount to 20/.—Chitty.
1 By stat. 3 & 4 W. IV. c. 42, power was given to the judges of the superior courts to
make such alterations in the mode of pleading then in use in the said courts as they
•night deem expedient. By stat. 13 & 14 Vict. c. 16, this power was extended ; and by
"The Common-Law Procedure Act, 1852," renewed powers were again given to the
iudges for this purpose. The rules of pleading framed under the first statute have been
repealed under the powers given by the last, but to a great extent also re-enacted, and
many alterations have been made in the forms of pleadings.—Stewart.
Pleading is the statement in a logical and legal form, of the Joels which constitute the
plaintiff'8 cause of action or the defendant's ground of defence ; it is the formal mode
of alleging on the record that which would be the support or the defence of the party
in evidence. Per Buller, J., 3 T. R. 159. Dougl. 278. " It is [as also observed by the same
learned judge, in Dougl. Rep. 159] one of the first principles of pleading, that there is
only occasion to state facts, which must be done for the purpose of informing the court,
whose duty it is to declare the law arising upon those facts, and of apprizing the opposite
party of what is meant to be proved, in order to give him an opportunity to answer or
traverse it." And see the observations of lord C. J. De Grey, Cowp. 682. From this it
will be seen that the science of special pleading may be considered under two heads :
1st. The .facts necessary to be stated. 2d. The mode of stating them. In these con
iiderations, the reader must be contented with a general outline of the law upon the
subject.
1st. The Facts necessary to be stated.—No more should be stated than is essential to
constitute th» cause of comp' lint or the ground of defence. Cowp. 683. 1 Lord Raym. 17L
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The first of these is the declaration, narratio, or count, antiently cal ed the
tale;(a) in which the plaintiff sets forth his cause of complaint at length ; being,
indeed, only an amplification or exposition of the original writ upon which hi»
action is founded, with the additional circumstances of time and place when
and where the injury was committed. But we may remember,(6) that in the
(•) Append. No. II. | 2 ; No. III. } 6.
(») See pages 386, 2S8.
And facts only should be stated, and not arguments or inferences, or matter of law.
Cowp. 684. 5 East, 275. The party can only succeed on the facts as they are alleged
and proved.
There are various facts which need not be stated, though it may be essential that they
should be established in evidence, to entitle the party pleading to succeed.
Thus, there are facts of which the court will, from the nature of its office, take notice
without their being stated: as when the king came to the throne, (2 Lord Raym. 794,)
his privileges, (id. 980,) proclamations, 4c, (1 Lord Raym. 282. 2 Camp. 44. 4 M,i
S. 532 ;) but private orders of council, pardons, and declarations of war, &c. must be
stated. 2 Litt. Bac. Reg. 303. 3 M. & S. 67. 11 Ves. 292. 3 Camp. 61, 67. The time
and place of holding parliaments, and their course of proceedings, need not be stated,
17.
(1 Lord
Public
Raym.
statutes,
343, 210.
and the
1 Saund.
facts they
131 ;)ascertain,
but theirjournals
(1 T. R. must.
145. Com.
Lord
Dig.Raym.
Pleader,
15. c.
Cowp.
76, )
the ecclesiastical, civil, and marine laws, (Bro. Quare Impedit, pi. 12. Lord Raym. 338,)
need not be stated ; but private acts, (Lord Raym. 381. 2 Dougl. 97,) and foreign (2Carth.
273. Cowp. 174) and plantation and forest (2 Leon. 209) laws, must. Common-law
rights, duties, and general customs, customs of gavelkind, and borough-English, (Doug.
150. Lord Raym. 175, 1542. Carth. 83. Co. Litt. 175. Lord Raym. 1025. Cro. Car. 561,)
need not be stated ; but particular local customs must. 1 Roll. Rep. 509. 9 East, 185.
Stra. 187. 1287. Dougl. 387. The almanac is part of the law of the land, and the courts
take notice thereof, and the days of the week, and of the movable feasts, and terms.
Dougl. 380. Salk.269. 1 Roll. Abr. 524, c. pi. 4. 6 Mod. 81. Salk. 626. So the division
of England into counties will be noticed without pleading, (2 Inst. 557. Marsh, 124,) but
not so of a less division (id.) nor of Ireland. 1 Chit. Rep. 28, 32. 3 B. & A. 301, S. C.
2 D. & R. 15. 1 B. & C. 16, S. C. The court will take judicial notice of the incorporated
(owns, of the extent of ports, and the river Thames. Stra. 469. 1 H. Bla. 356. So it
will take notice of the meaning of English words and terms of art, according to their
ordinary acceptation, (1 Roll. Abr. 86, 525 ;) also of the names and quantities of legal
weights and measures, (1 Roll. Abr. 525 ;) also courts will take notice of their own course
of
18.proceedings,
Cro. Jac. 67,)
(1 T.
theR.privileges
118. 2 Lev.
they
176,)
confer
and on
of those
their officers,
of the superior
(Lord Raym.
courts,869,
(2 Co.
898,)
Rep.
of
courts of general jurisdiction, and the course of proceedings therein ; as the court of Exche
quer in Wales and the counties palatine, (1 Lord Raym. 154. 1 Saund. 73 ;) but the courts
are not bound, ex officio, to take notice who were or are the judges of another court at
Westminster, (2 Andr. 74. Stra. 1226 ;) nor are the superior courts, ex officio, bound to
notice the customs, laws, or proceedings of inferior courts of limited jurisdiction, (1 Roll.
Rep. 105. Lord Raym. 1334. Cro. Eliz. 502,) unless indeed in courts of error. Cro.
Car. 179.
Where the law presumes a fact, as that a person is innocent of a fraud or crime, or
that a transaction is illegal, it need not be stated. 4 M. & S. 105. 2 Wils. 147. Co. Litt.
78, b. 1 B. & A. 463.
Matter which should come more properly from the other side, as it is presumed to lie
more in the knowledge of the other party, or is an answer to the charge of the party
pleading, need not be stated, unless in pleas of estoppel and alien enemy ; but this rule
must be acted upon with caution ; for if the fact in any way constitutes a condition
precedent, to enable the party to avail himself of th» charge stated in his pleading, such
fact should be stated. Com. Dig. Pleader, c. 81. 1 Leon. 18. 2 Saund. 62, b. 4 Camp.
20. 11 East, 638: and see cases, 1 Chit, on PI. 206. Stephen, 354.
Though the facts of a case must be stated in pleading, it is not necessary to state that
which is a mere matter of evidence of such fact. 9 Rep. 9, b. 9 Edw. III. 5, b., 6, a.
Willes, 130. Raym. 8.
And though the general rule is that facts only are to be stated, yet there are some
instances in which the statement in the pleading is proper, though it does not accord
with the real facts, the law allowing a fiction, as in ejectment, trover, detinue, etc
Bun . 667. 1 N. R. 140.
No fact that is not essential to substantiate the pleading should be stated. The state
ment of immaterial or irrelevant matter is not only censurable on the ground of expense,
but frequently affords an advantage to the opposite party, either as the ground of a
variance, or as rendering it incumbent on the party pleading to adduce more evidence
than would otherwise have been necesso^v ; though, indeed, if the matter unnecessarily
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king's bench, when the defendant is brought into court by bill i f Middlesex,
upon a supposed trespass, in order to give the court a jurisdiction, the plaintiff
may declare in whatever action, or charge him with whatever injury, he thinks
proper; unless he has held him to bail by a special ac etiam, which the plaintiff
is then bound to pursue. And so also, in order to have the benefit of a capias
to secure the defendant's person, it was the antient practice, and is therefore
still warrantable in the common pleas, to sue out a writ of trespass quare clau
turn fregit, for breaking the plaintiffs close : and when the defendant is once
*994 1 DrouSnt *n uPon this *writ, the plaintiff declares in whatever action the
J nature of his true injury may require; as in an action of covenant, or
on the case for breach of contract, or other less forcible transgression :(c) unless,
by holding the defendant to bail on a special ac etiam, he has bound himself to
declare accordingly.*
In local actions, where possession of land is to be recovered, or damages for
an actual trespass, or for waste, &c. affecting land, the plaintiff must lfty his
(•) 2 Ventr. 259.
stated be wholly foreign and impertinent to the cause, so that no allegation whatever
on the subject was necessary, it will be rejected as surplusage, it being a maxim that
utile per inutile non vitiatur. See cases, &c. in Chit, on PI. 208, 209, 210. Besidns this,
the pleading must not state two or more facts either of which would of itself, indepen
dently of the other, constitute a sufficient ground of action or defence. Co. Litt. 304, a.
Com. Dig. Pleader, C. 33, B. 2. 1 Chit, on PI. 208.
2d. The Mode of stating Facts.—The facts should be stated logically, in their natural
order : as, on the part of the plaintiff, his right, the injury and consequent damage : and
these with certainty, precision, and brevity. The facts, as stated, must not be insensible
or repugnant, nor ambiguous or doubtful in meaning, nor argumentative, nor in the
alternative, nor by way of recital, but positive, and according to their legal effect and
operation. Dougl. 666, 667. 1 Chit, on PI. 211. Stephen, 378 to 405.
Certainty signifies a clear and distinct statement, so that it may be understood bj the
opposite party, by the jury, who are to ascertain the truth of such statement, and by the
court, who are to give judgment. Cowp. 682. Com. Dig. Pleader, C. 17. Less certainty
is requisite when the law presumes that the knowledge of the facts is peculiarly in the
opposite party ; and so when it is to be presumed that the party pleading is not ac
quainted with minute circumstances. 13 East, 112. Com. Dig. Pleader, C. 26. 8 East,
85. General statements of facts admitting of almost any proof are objectionable, (1 M.
A S. 441. 3 M. & S. 114;) but where a subject comprehends multiplicity of matter, there,
in order to avoid prolixity, general pleading is allowed. 2 Saund. 411, n. 4. 8 T. R. 462.
In the construction of facts stated in pleading, it is a general rule that every thing shall
be taken most strongly against the party pleading, (1 Saund. 259, n. 8;) or rather, if the
meaning of the words be equivocal, they shall be construed most strongly against the
party pleading them, (2 H. Bla. 530;) for it is to be intended that every person states
his case as favourably to himself as possible, (Co. Litt. 30, 36 ;) but the language is to
have a reasonable intendment and construction, (Com. Dig. Pleader, C. 25;) and if the
sense be clear, mere exceptions ought not to be regarded, (5 East, 529;) and where an
expression is capable of different meanings, that shall be taken which will support the
averment, and not the other which would defeat it. 4 Taunt. 492. 5 East, 257. After
verdict, an expression should be construed in such sense as would sustain the verdict.
1 B. & C. 297.—Chitty.
2 And even then the plaintiff will only lose the benefit of the bail, and the court will
not set aside the proceedings. 7 T. R. 80. 8 T. R. 27. 5 Moore, 483. 6 T. R. 363. So
in the King's Bench, where the proceedings are by original, the venue must be laid in
the county into which the original was issued ; or in bailable cases the defendant will be
discharged ; but it would be otherwise in Common Pleas, (Imp. C. P. 159 ;) and this
would be the only advantage gained by the defendant.
The declaration should in other respects correspond with the process, as in the names
and numbers of the parties, the character or right in which they sue or are sued ; but as,
according to the present practice of the courts, oyer of the writ cannot be craved, and a
variance between the writ and declaration cannot in any case be pleaded in abatement,
(1 Saund. 318. 3 B. & P. 395,) and as there are several instances in which the court will
not set aside the proceedings on account of a variance between the writ and declaration,
(6 T. R. 364,) many of the older decisions are no longer applicable in practice. But if
the defect appear on the face of the declaration, the plaintiff may plead in abatement,
or demur accordingly As to these general requisites, see 1 Chit, on PI. 222 to 229.—
Ohittt.
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declaration or declare his injury to have happened in the very county and place
that it really did happen ;* but in transitory actions, for injuries that might have
happened anywhere, as debt, detinue, slander, and the like, the plaintiff may
declare in what county he pleases, and then the trial must be had in that county
in which the declaration is laid. Though if the defendant will make affidavit
that the cause of action, if any, arose not in that but in another county, the
court will direct a change of the venue or visne, (that is, the vicinia or neighbour
hood in which the injury is declared to be done,) and will oblige the plaintiff to
declare in the other county ; unless he will undertake to give material evidence
in the first. For the statutes 6 Ric. II. c. 2, and 4 Hen. IV. c. 18, having
ordered all writs to be laid in their proper counties, this, as the judges con
ceived, empowered them to change the venue, if required, and not to insist
rigidly on abating the writ : which practice began in the reign of James the
First.(<2) And this power is discretionally exercised, so as to prevent and not
to cause a defect of justice. Therefore the court will not change the venue to
any of the four northern counties, previous to the spring circuit ; because there
the assizes are holden only once a year, at the time of the summer circuit. And
it will sometimes remove the venue from the proper jurisdiction, (especially of
ft narrow and limited kind,) upon a suggestion, duly supported, that a fair and
impartial trial cannot be had therein.(e)4
*It is generally usual in actions upon the case to set forth several r #2qr
cases by different counts in the same declaration; so that if the plaintiff
fails in the proof of one, he may succeed in another. As, in an action on the
case upon an assumpsit for goods sold and delivered, the plaintiff usually counts
or declares, first, upon a settled and agreed price between him and the defend
ant ; as that they bargained for twenty pounds : and lest he should fail in the
proof of this, he counts likewise upon a quantum valebant; that the defendant
bought other goods, and agreed to pay him so much as they were reasonably
(*) RaWaE, tit. Dttle, 184, b. FiU. Abr. tit. Britft, 18. (•) Stra. 874, Mylock M. Saladine. Trill 4 Geo. III. B. R.
Salk. 670. Trye'l Jus. Filit. 251. BtyL Pract. Reg. (edit.
M67) 331.
* Actions for every kind of injury to real property are local, as for nuisances, waste, 4c.
unless there be some contract between the parties, on which to ground the action. 1
Taunt. 379. 11 East, 226. And if the land be out of this kingdom, the plaintiff has no
remedy in the English courts, if there be a court of justice to resort to where the land
is situate. 4 T. R. 503. 1 Stra. 646. Cowp. 180. 6 East, 598. Where an injury has
been caused in one county, to land, &c. in another, or when the action is founded upon
two or more material facts which took place in different counties, the venue may be
laid in either. 2 Taunt. 252, overruling 2 Camp. 266. T Co.l. 3 Leon. 141. 7 T.
R. 583. 1 Chitty on PI. 242.
Tn an action upon a lease for the non-payment of rent, or other breach of covenant,
when the action is founded on the privity of contract, it is transitory; but not so when the
action is founded on the privity of estate. 3 T. R. 394. 3 Co. 23. 1 Saund. 237. Tidd,
431. 1 Chit. 244 to 246.
In some cases the action, though of a transitory nature, must, by act of parliament, be
brought in a particular county, as by 31 Eliz. c. 5, s. 2. 21 Jac. I. c. 4, s. 2. In actions
or informations on penal statutes, the venue must be laid where the offence was com
mitted. Tidd, 432. 1 Chit. 246. So actions of case or trespass are local when against
justices of the peace, mayors, bailiffs of cities or towns corporate, headboroughs, portreves, constables, titbing-men, church-wardens, &c., or other persons acting in their
•id and assistance or by their command, for any thing done in their official capacity, (21
Jac. 1. c. 12. s. 5,) or against any person or persons for anv thing done by an officer of
the excise, (23 Geo. III. c. 70, s. 34,) or customs, (24 Geo. ill. sess. 2, c. 47, s. 35, 39 ; and
see 23 Geo. III. c. 37, s. 23,) or others acting in his aid, in execution or by reason of hia
office or for any thing done in pursuance of the act relating to taxes, &c. 43 Geo. III.
c. 99, s. 70. And the 42 Geo. III. c. 85, s. 6 extends the above provisions of the 21 Jac
L. to all persons in any public employment, or any office, station, or capacity, anywhere
with a proviso that the action may be brought in Westminster, or where the defendan/
resides. There are also various other provisions in other acts, requiring that the venu*
shall
tain the
be local,
venueasininMiddlesex.—Chitty.
the highway, turnpike, militia acts, «fec. Attorneys may lay and re
4 This power of changing the venue was extended, by stat. 3 & 4 W. IV. c. 42, s. 22, to
local acti >ns.—Stewart.
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worth ; and then avers that they were worth other twenty pounds ; and so on,
«n three or four different shapes and at last concludes with declaring that the
uofendant had refused to fulfil any of these agreements, whereby ne is en
damaged to such a value. And if he proves the case laid in any one of his
counts, though he fails in the rest, he shall recover proportionable damages.
This declaration always concludes with these words, " and thereupon he brings
suit, &c," " inde producit sectam, &c."* By which words suit or secta (a sequendo)
were antiently understood the witnesses or followers of the plaintiff.(/) For
in former times the law would not put the defendant to the trouble of
answering the charge till the plaintiff had made out at least a probable case. ((7)
But the actual production of the suit, the secta, or followers, is now antiquated,
and hath been totally disused, at least ever since the reign of Edward the
Third, though the form of it still continues.
At the end of the declaration are added also the plaintiff's common pledges
of prosecution, John Doe and Richard Roe,' which as we before observed,(A)
are now mere names of form, though formerly they were of use to answer to
the king for the amercement of the plaintiff in case he were nonsuited, barred
of his action, or had a verdict or judgment against him.(t) For if the plaintiff
neglects to deliver a declaration for two terms after the defendant appears, 01
is guilty of other delays or defaults against the rules of law in any subsequent
*2961 *8tage 0I" tne action, he is adjudged not to follow or pursue his remedy
as he ought to do, and thereupon a nonsuit or non prosequitur is entered,
and he is said to be nonpros'd.' And for thus deserting his complaint, after
making a false claim or complaint, (pro falso clamore suo,~) he shall nut only pay
costs to the defendant, but is liable to be amerced to the king. A retraxit differs
from a nonsuit in that the one is negative and the other positive; the nonsuit
Said, on Forteac. c. 21.
(») See page 274.
Bract. 400. Flet. I. 2, o. 6.
(«) 8 Bulstr. 276. 4 Inst. 189.
' The variations should be substantial ; for if the different counts be so similar that
the same evidence would support each of them, and be of any considerable length, and
vexatiously inserted, the court would on application refer it to the master for examina
tion and to strike out the redundant counts, and in gross cases direct the costs to be paid
by the attorney. 1 N. R. 289. Rep. T. Hardw. 129. And as to striking out superfluous
counts, see Tidd, 8th ed. 667, 648. In 2 Bingh. 412, nine counts were allowed in an
action for slander, though the words used were very few. See 1 Chitt. on PI. 350, 351,
352, as to the insertion of several counts. There must be no misjoinder of different
counts ; and, in order to prevent the confusion which might ensue if different forms of
action, requiring different pleas and different judgments, were allowed to be found in
one action, it is a general rule that actions in form ex contractu cannot be joined with
those in form ex delicto. Thus, assumpsit and debt, (2 Smith, 618. 3 ib. 114,) or assump
sit and an action on the case, as for a tort, cannot be joined, (1 T. R. 276, 277. 1 Ventr.
366. Carth. 189 ;) nor assumpsit with trover, (2 Lev. 101. 3 Lev. 99. 1 Salk. 10. 3 Wils.
354. 6 East, 335. 2 Chitty R. 343 ;) nor trover with detinue. Willes, 118. 1 Chitty on
Plead. 182. Debt and detinue may, however, be joined, although the judgments be
different. 2 Saund. 117. And see further, as to what is a misjoinder, 1 Chitty on PI. 199.
Unless the subsequent count expressly refers to the preceding, no defect therein will bo
aided by such preceding count. Bac. Abr. Pleas and Pleader, 16, 1.—Chitty.
* It does not so conclude in actions against attorneys and other officers of the court,
but thus:—"and therefore he prays relief, &c." Andr. 247. Barnes, 3, 167.
In actions at the suit of an executor or administrator, immediately after the conclusion
to the damage, &c., and before the pledges, a profert of the letters testamentary, oi
letters of administration, should be made. Bac. Abr. Executor, C. Doug. 5, in notes.
But omission is added unless defendant demur speoially. 4 Anne, c. 16, s. 1.—Chitty.
' But these pledges need not be stated in proceedings by original, or in the Common
Pleas, unless in proceedings against attorneys, <fec. Summary on PI. 42. Barnes, 163.
Nor are they necessary in an action at the suit of the king or queen. 8 Co. 61. Cro. Car.
161. And no advantage can be taken of the omission in any case, even on special de
murrer. 3 T. R. 157, 158.—Chitty.
* But unless the defendant take advantage of the plaintiff's neglect, by signing such
judgment, the plaintiff may deliver his declaration at any time within a year next after
the return of the writ. 3 T. R. 123. 5 id. 35. 7 id. 7 ; sed vide 2 N. R. 404. As to when
the defendant is entitled to, and how he should sign a judgment of, and the costs on, »
oon pros., Ree Tidd, Rth ed. Index, tit. Non Pros.—-Chitty.
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is a mere default and neglect of the plaintiff, and therefore he is allowed to
begin his suit again upon payment of costs; but a retraxit is an open and volun
tary renunciation of his suit in court, and by this he forever loses his action.
A discontinuance is somewhat similar to a nonsuit; for when a plaintiff leaves a
chasm in the proceedings of his cause, as by not continuing the process regu
larly from day to day and time to time, as he ought to do, the suit is discon
tinued, and the defendant is no longer bound to attend; but the plaintiff must
begin again by suing out a new original, usually paying costs to his antagonist,
Antiently, by the demise of the king, all suits depending in his courts were at
once discontinued, and the plaintiff was obliged to renew the process by suing
out
fone,a and
freshthe
writdefendant
from the successor,
no longer the
bound
virtue
to of
attend
the former
in consequence
writ beingthereof;
totally
ut, to prevent the expense as well as delay attending this rule of law, the
statute 1 Edw. VI. c. 7 enacts that by the death of the king no action shall be
discontinued, but all proceedings shall stand good as if the same king had been
living.
When the plaintiff hath stated his case in the declaration, it is incumbent on
the defendant within a reasonable time to make his defence and to put in a plea;
else the plaintiff will at once recover judgment by default or nihil dicit of the
defendant.
Defence, in its true legal sense, signifies not a justification, protection, oi
guard, which is now its popular signification, but merely an opposing or denier,.
(from the French verb defender^ of the truth or validity of the complaint. It
is the contestatio litis of the civilians, a general assertion that the plaintiff hath
no ground of action, which assertion is afterwards extended *and r*2Q7
maintained in his plea. For it would be ridiculous to suppose that the
defendant comes and defends (or, in the vulgar acceptation, justifies) the force
and injury in one line, and pleads that he is not guilty of the trespans
complained of, in the next. And therefore, in actions of dower, whore the
demandant doth not count of any injury done, but merely demands her endow
ment,^) and in assizes of land, where also there is no injury alleged, but
merely a ques+ion of right stated for the determination of the recognitors oi
jury, the tenant makes no such defence.(A In writs of entry,(m) where no
injury is stated in the count, but merely tne right of the demandant and the
defective title of the tenant, the tenant comes and defends or denies Ms right,
jus suum ; that is, (as I understand it, though with a small grammatical inac
curacy,) the right of the demandant, the only one expressly mentioned in the
pleadings, or else denies his own right to be such as is suggested by the count
of the demandant. And in writs of right(w) the tenant always comes and
defends the right of the demandant and his seisin, jus pratdicti S. et seisinam
ipsius,(o)(or else the s«isin of his ancestor upon which he counts, as the case
may be,) and the demandant may reply that the tenant unjustly defends his,
the demandant's, right, and the seisin on which he counts.(p) All which is
extremely clear if we understand by defence an opposition or denial, but it is
otherwise inexplicably difficult.^)
The courts were formerly very nice and curious with respect to the nature
of the defence; so that if no defence was made, though a sufficient plea was
pleaded, the plaintiff should recover judgment ;(r) and therefore the book
entitled novm narrationes or the new talys,(s) at the end of almost every count,
tuirratio. or tale, subjoins such defence as is proper for the defendant to
make. For a general defence or denial was not prudent in every situation,
since thereby the propriety of the writ, the competency of the plaintiff, and
the cognizance of the court, were allowed. By defending the force and injury,
*the defendant waived all pleas of misnomer ;{f) by defending the r*9qe
damages, all exceptions to the person of the plaintiff; and by defending
(») RastaL Eot. 134.
(1) The true reason of this, gays Booth, (on Real Action*.
(0 Booth of Real Action, 118.
94, 112,) I could never yet find; to little did he uudtrdUna
i"j Book II. Append. No. V. j 2.
•/
principles!
(•) Append. No. I. { 6.
(') Co. Litt. 127.
(•) Co. Entr. 182.
(')
1534.dig. 1. 14, c. 1, peg. 367.
(■; Edit.
Theloul.
t>) Ac*. JVor. 230, edit. 1534.
m
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either one or the other when and where it should behoove him, he acknow
ledged the jurisdiction of the court.(w) But of late years these niceties have
been very deservedly discountenanced,(ic) though they still seem to be law, if
insisted on.(x)
Before defence made, if at all, cognizance of the suit must be claimed or de
manded ; when any person or body corporate hath the franchise, not only of
Itolding pleas within a particular limited jurisdiction, but also of the cognizance
of pleas : and that, either without any words exclusive of other courts, which
entitles the lord of the franchise, whenever any suit that belongs to his juriaJiction is commenced in the courts at Westminster, to demand the cognizance
thereof; or with such exclusive words, which also entitle the defendant to plead
to the jurisdiction of the court.(j) Upon this claim of cognizance, if allowed,
fell proceedings shall cease in the superior court, and the plaintiff is left at
liberty to pursue his remedy in the special jurisdiction. As when a scholar,
or other privileged person, of the universities of Oxford or Cambridge, is
impleaded in the courts at Westminster for any cause of action whatsoever,
unless upon a question of freehold.^)' In these cases, by the charter of those
learned bodies, confirmed by act of parliament, the chancellor or vice-chancellor
may put in a claim of cognizance ; which, if made in due time and form and
with due proof of the facts alleged, is regularly allowed by the courts.(a) It
must be demanded before full defence is made(6) or imparlance prayed ; for
these are a submission to the jurisdiction of the superior court, and the delay
*299 1 *8 a ^ac^et *n tne l°rd °f tne franchise, and it will not be *allowed if it
J occasions a failure of justice,(c) or if an action be brought against the
person himself who claims the franchise, unless he hath also a power in such
cases of making another judge.(d)10
After defence made, the defendant must put in his plea. But before he
defends, if the suit is commenced by capias or latitat, without any special
original, he is entitled to demand one imparlance,(e) or licentia loquendi, and
may before he pleads have more time granted by consent of the court, to see
if he can end tne matter amicably witnout further suit, by talking with the
plaintiff ; a practice which is(/) supposed to have arisen from a principle of
religion in c-bedience to that precept of the gospel, " Agree with thine adver
sary quickly, whilst thou art in the way with him."(<7) And it may be observed
that this gospel precept has a plain reference to the Roman law of the twelve
(•) En la de/mce sont iy chotet enUndantt ; per tant quit case the chancellor of Oxford claimed cognizance of an
defende tort ft ferret, home doyt entendre quil te excuse de tort action of trespass brought against himself, which waa dia>
a luy turmyt per countc, et fait te parti* al pie ; et per tant allowed, became he should not be Jndge in his own cause.
luil defende lei damages, tZ affirm le parte able desire re- The argnment used by aerjeaut Rolfe on behalf of the cog
rptmdu ; et per tant quU defende ou et quant H deeera, H nizance is curious and worth transcribing :—Jeo tout dirai
aecepte la poiar de court de conuttrt ou trier lour pie. Mod. un fable. En atcun tempt fuit un pope, et avoit fait un
unend. cur. 408, edit. 1534. See also Co. Lilt. 127.
grand offence, et le. cardinals vindrent a luy et disoyent a luy,
(•) Salk. 217. Lord Kaym. 282.
"peccatti:" et il dtt, "judica me ;" et ilt disoyent, " rum pas(■) Carth. 230. Lord Raym. 217.
rumut, quia caput a eccUsise : Judica teiptum :" et Vapostol
dit,
"judico me cremari ;" et fuit combustut ; et apretSuit un
(»)
2
Lord
Raym.
836.
10
Mod.
128.
(•) See page 83.
xaincL Et in ceo cat U fuit ton juge demene, et iuint n'eat
(•) Hardr. 605.
pa*(•)inconvenient
Append. No.que
m.unI 6.home toit juge demene.
i») 2Raat.
128,363.
Ac 1 Chltty on PI. 38*.
(•)
Ventr.
(/) Glib. Hist. Com. PL 36.
(*) Hob. 87. Year-book, M. 8 Hen. VI. 20. In this latter if) Matt. T. 26.
• But only resident members of either university are entitled to this privilege, it being
local as well as personal. 2 Wils. 310.—Chitty.
10 But a party may waive and preclude himself from taking any objection to a decision
on this account; for if a defendant agree to refer the matter to the plaintiff, he cannot
object to the award that the plaintiff was a judge in his own cause. Thus, in Matthew
w». Ollerton, (4 Mod. 226. Comb. 218. Hardr. 44,) which was an action of debt upon an
•ward, and a verdict for the plaintiff ; and, upon its being moved in arrest of judgment,
ihe exception taken was that the matter in difference was referred to the plaintiff him
self, who made an award. Sed rum allocatur. And the case of serjeant Hards was remem
bered by Dolben, Justice,—viz. :—The serjeant took a horse from my lord of Canterbury's
bailiff for a deodand, and the archbishop brought his action ; and, it coming to a trial at
the assizes in Kent, the serjeant, by rule of court, referred it to the archbishop, to set
the price of the horse, which was done accordingly; and the serjeant afterwards moved
the court to set aside the award for the i eason now offered ; but it was denied by lord
llale and per totam curiam.— "uitty.
Me

Chap. 20.]

PRIVATE "WRONGS.

299

tables, which expressly directed the plaintiff and defendant to make dp the
matter while they were in the way, or going to the praator,—tu via, rem uti
pr t orato. There are also many other previous steps which may be taken
ie a defendant before he puts in his plea. He may, in real actions, demand
a view of the thing in question, in order to ascertain its identity and other
circumstances. He may crave oyer(h) of the writ, or of the bond, or other
specialty upon which the action is brought ; that is, to hear it read to him ;
the generality of defendants in the times of antient simplicity being supposed
incapable to read it themselves, whereupon the whole is entered verbatim
upon the record, and the defendant may take advantage of any condition or
other part of it, not stated in the plaintiff's declaration." *In real
actions also the tenant may pray in aid, or call for assistance of
another, to help him to plead, because of the feebleness or imbecility of his
own estate. Thus, a tenant for life may pray in aid of him that hath the
inheritance in remainder or reversion ; and an incumbent may pray in aid of
the patron and ordinary ; that is, that they shall be joined in the action and
nelp to defend the title. Voucher also is the calling in of some person to
answer the action that hath warranted the title to the tenant or defendant
This we still make use of in the form of common recoveries,(i) which are
grounded on a writ of entry; a species of action that we may remember
relies chiefly on the weakness of the tenant's title, who therefore vouches
another person to warrant it. If the vouchee appears, he is made defendant
instead of the voucher ; but if he afterwards makes default, recovery shall
be had against the original defendant, and he shall recover over an equivalent
in value against the deficient vouchee. In assizes, indeed, where the principal
question is, whether the demandant or his ancestors were or were not in pos
session till the ouster happened, and the title of the tenant is little (if at all)
discussed, there no voucher is allowed ; but the tenant may bring a writ of
warrantia charta against the warrantor, to compel him to assist Trim with a
good plea or defence, or else to render damages and the value of the land, if
recovered against the tenant.(#) In many real actions also/i) brought by 01
against an infant under the age of twenty-one years, and also in actions of
debt brought against him, as heir to any deceased ancestor, either party may
suggest the nonage of the infant, and pray that the proceedings may be
deferred till his full age ; or (in our legal phrase) that the infant may have his
age, and that the parol may demur, that is, that the pleadings may be stayed ;
and then they shall not proceed till his full age, unless it be apparent that he
cannot bo prejudiced thereby.(m) But, by the statutes of Westm. 1, 3 Edw. I.
c. 46, and of Glocester, 6 Edw. I. c. 2, in writs of entry sur disseisin in some
particular cases, and in actions ancestrel brought by *an infant, the i-*3oi
parol shall not demur : otherwise he might be deforced of his whole
property, and even want a maintenance till he came of age. So likewise in a
writ of dower the heir shall not have his age, for it is necessary that the
widow's claim be immediately determined, else she may want a present sub
sistence. (n) Nor shall an infant patron have it in a quare impedit,(o) since the
law holds it necessary and expedient that the church be immediately filled."
When these proceedings are over, the defendant must then put in his excuse
or plea. Pleas are of two sorts ; dilatory pleas, and pleas to the action. Dilatory
pleas are such as tend merely to delay or put off the suit, by questioning the
(») Append. No. III. 3 6.
(-) Finch, L. 360.
C) Book II. Append. No. V. { 2.
(») 1 RoU. Abr. 187.
(») P. N. B. 136.
(•) I
(>) Dyer, 137.
" Bat now a defendant is not allowed oyer of the vmt. 1 B. A P. 646. 3 B. & P. 395.
7 East, 383. As to the demand and giving of oyer, and the manner of setting out deeds,
Ac. therein, see 1 Saund. 9, (1,) 289, (2.) 2 Saund. 9, (12.) (13.) 46, (7.) 366, (1,) 405, (1.)
410, (2.) Tidd, 8th ed. 635 to 638, and Index, tit. Oyer. 1 Chitt. on PI. 369 to 375.—
Chittt.
u And now, indeed, by statute 11 Geo. IV. \nd 1 W. IV. c. 47, 1. 10, the parol shall
mat demur in any action.—Kerr.
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propriety of the remedy, rather than by denying the injury : pleas to the action
are such as dispute the veiy cause of suit. The former cannot be pleaded after
a general imparlance, which is an acknowledgment of the propriety of the
action. For imparlances are either general, of which we have before spoken,
and which are granted of course ; or special, with a saving of all exceptions to
the writ or count, which may be granted by the prothonotary ; or they may be
«till more special, with a saving of all exceptions whatsoever which are granted
at the discretion of the court.(p)
1. Dilatory pleas are," 1. To the jurisdiction of the court : alleging, that it
ought not to hold plea of this injury, it arising in Wales or beyond sea; or
because the land in question is of antient demesne, and ought only to be de
manded in the lord's court, &c. 2. To the disability of the plaintiff, by reason
whereof he is incapable to commence or continue the suit ; as, that he is an
alien enemy, outlawed, excommunicated, attainted of treason or felony, under
a praemunire, not in rerum natura, (being only a fictitious person,) an infant, a
*oQ9i feme-covert, or a monk professed." 3. In abatement, which abatement
J is either of the *writ or the count, for some defect in one of them; as
by misnaming the defendant, which is called a misnomer; giving him a wrong
addition, as esquire instead of knight; or other want of form in any material
respect." Or it may be that the plaintiff is dead; for the death of either
party is at once an abatement of the suit." And in actions merely personal,
(J>) 12 Mod. 629.
u These pleas are not favored by the courts ; and they must be filed within four days
after the day upon which the declaration is delivered, both days being inclusive. 1 T. K.
277. 5 T. R. 210.—Chitty.
14 As to this plea, see 1 Chit, on PI. 387, 388. Whenever the subject-matter of the
plea or defence is that the plaintiff cannot maintain any action at any time, in respect of
the supposed cause of action, it may, and usually should, be pleaded in bar; but matter
which merely defeats the present proceeding and does not show that the plaintiff is
forever precluded should in general be pleaded in abatement. 4 T. R. 227. Some mat
ters may be pleaded either in abatement or bar ; as outlawry for felony, alien enemy,
or attainder, &c. Bac. Abr. Abatement, N. Com. Dig. Abatement, K.
The defendant may also plead in abatement his or her own personal disability ; as in
rase of coverture, when the husband ought to have been joined. 3 T. R. 627. Bac. Abr.
Abatement, G.—Chitty.
15 Pleas in abatement to the writ are so termed rather from their effects than from
their being strictly such pleas ; for, as oyer of the writ can no longer be craved, no ob
jection can be taken by plea to matter which is merely contained in the writ. 3 B. & P.
399. 1 B. & P. 645. But if the mistake in the writ be carried also into the declara
tion, or, rather, if the declaration, which is presumed to correspond with the writ or bill,
be incorrect in respect of some extrinsic matter, it is then open to the defendant to
plead in abatement to the writ or bill, (1 B. & P. 648 ;) and as to such pleas, see 1 Chit,
on PL 390 to 394. Consequently, a misnomer of the defendant, or giving him a wrong
addition, or other want of form, in the writ, unless it be contained in the declaration, is
not
fendant,
now pleadable
to take advantage
in abatement.
of any defect
See 1 Saund.
in the writ,
318, n.should,
3. 3 B.
in &general,
P. 395. before
And appear
the do
ance move to set it aside for irregularity. 1 B. <fe P. 647. 5 Moore, 168.—Chitty.
mon-Law
But nowProcedure
the writ itself
Act, may
1852,be been
amended
imposed
; and on
further
pleas restrictions
in abatement
have,
in by
addition
the Comto
those previously imposed by statute 3 & 4 W. IV. c. 42. By that statute (s. 8) no plea
in abatement for the non-joinder of any person as a co-defendant shall be allowed unless
it shall be stated in such plea that such person is resident within the jurisdiction of the
court, and unless the place of residence of such person shall be stated with certainty
in an affidavit verifying the plea. And, by s. 11, no plea in abatement for a misnomer
shall be allowed in any personal action ; but, in all cases in which a misnomer would
but for that act have been pleadable, the defendant may cause the declaration to be
amended at the cost of the plaintiff, by inserting the right name upon a judge's sum
mons founded on an affidavit of the right name. And, by a. 12, in all actions upon bills
of exchange or promissory notes or other written instruments, the parties to which are
designated by the initials or some contraction of the Christian or first name, it is suffi
cient in every affidavit to hold to bail, and in the process or declaration to designate
such persons by the same initial letter or contraction of the Christian or first name.—
Stewart.
" But now, by the Common-Law Procedure Act, 1852, an action shall no longer abate
208
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arising et delicto, for wrongs actually done or committed by the defendant, a»
trespass, battery, and slander, the rule is that actio personalis moritur cum per
sona;^) and it never shall be revived either by or against the executors or
other representatives. For neither the executors of the plaintiff have received,
tor those of the defendant have committed, in their own personal capacity, any
manner of wrong or injury." But in actions arising ex contractu, by breach
of promise, and the like, where the right descends to the representatives of
the plaintiff, and those of the defendant have assets to answer the demand,
though the suits shall abate by the death of the parties, yet they may be
revived against or by the executors :(r) being indeed rather actions against the
property than the person, in which the executors have now the same interest
♦.hat their testator nad before.
These pleas to the jurisdiction, to the disability, or in abatement, were for
merly very often used as mere dilatory pleas, without any foundation of truth,
and calculated only for delay ; but now,Tby statute 4 & 5 Anne, c. 16, no dilatory
plea is to be admitted without affidavit made of the truth thereof, or some
probable matter shown to the court to induce them to believe it true.1* And
with respect to the pleas themselves, it is a rule, that no exception shall be
admitted against a declaration or writ, unless the defendant will in the same
plea give the plaintiff a better ;(s) that is, show him how it might be amended,
that there may not be two objections upon the same account. Neither, by
statute 8 & 9 W. III. c. 31, shall any plea in abatement be admitted in any suit
for partition of lands ; nor shall the same be abated by reason of the death of
any tenant.
*A11 pleas to the jurisdiction conclude to the cognizance of the court : r*Qnq
praying "judgment, whether the court will have further cognizance of
the suit :" pleas to the disability conclude to the person ; by praying "judgment,
if the said A. the plaintiff ought to be answered :" and pleas in abatement
(when the suit is by original) conclude to the writ or declaration ; by praying
"judgment of the writ, or declaration, and that the same may be quashed,"
cassetur, made void, or abated ; but, if the action be by bill, the plea must pray
"judgment of the bill," and not of the declaration; the bill being here the
original, and the declaration only a copy of the bill.
When these dilatory pleas are allowed, the cause is either dismissed from thai
jurisdiction; or the plaintiff is stayed till his disability be removed; or he is
obliged to sue out a new writ, by leave obtained from the court :(<) or to amend
and new-frame his declaration. But when on the other hand they are over
ruled as frivolous, the defendant has judgment of respondeat ouster, or to answer
over in some better manner. It is then incumbent on him to plead.
2. A plea to the action; that is, to answer to the merits of the complaint.
This is done by confessing or denying it.
A confession of the whole complaint is not very usual, for then the defendant
would probably end the matter sooner, or not plead at all, but suffer judgment
(») * In«t. SIS.
(■) Brownl. 139.
(') March. 14.
(<) Co. Entr. 271.
by the death of either party, but may be continued by the legal representative of sola
plaintiff on his entering (by leave of the court) a suggestion of the plaintiff's death
an the record ; or by a surviving plaintiff when the cause of action survives ; or against
the legal representative of a defendant.—Stewart.
11 By statute 3 k 4 W. IV. c. 42, s. 2, an action of trespass, or trespass on the case,
may be maintained by the executors or administrators of any deceased person for in
jury to his real estate in his lifetime, if such injury were committed within six calendar
months before death and the action brought within one year after the time of the
death ; and an action of trespass, or trespass on the case, may also be maintained agains*
executors or administrators for wrongs committed by the deceased to another's property,
real or personal, such injury having been committed within six months of the death
and the action brought within six months after administration taken.—Stewart.
a Sham pleas are not dilatory pleas within the statute, and an affidavit is not necessary
in all cases: thus, a plea of privilege as an attorney of the same court, to be «ued by
bill, it is supposed does not require an affidavit. 3 B. & P. 397. 1 Chit, on PI. 401 Ai
to the form of the affidavit, see 1 Chit, on PI. 402. Tidd, 8th ed. 693.—Chittt.
VouII.— U
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to go by default. Yet sometimes, after tender and refusal of a debt, if the cre
ditor harasses his debtor with an action, it then becomes necessary for the de
fendant to acknowledge the debt, and plead the tender ; adding, that he has
always been ready, tout temps prist, and still is ready, uncore prist, to discharge
it : for a tender by the debtor and refusal by the creditor will in all cases dis
charge the costs,(u) but not the debt itself; though in some particular cases th«
*,>041 creditor will totally lose his money.(i;)M *But frequently the defendant
-■ confesses one part of the complaint, (by a cognovit actionem in respect
(■) Litt. $ 338. Co. Litt. 209.
(") 1 Ventr. 21.
u That is to say, if the only right which A. has to the money arise from the offer which
B. makes to him of it, and he once refuse to accept that offer, he thereby loses all right,
and of course can bring no action. The case put by lord Coke is, " If A., without any loane,
debt, or dude preceding infeoff B. of land, upon condition for the payment of a hundred
pounds to B., in nature of a graiuiiie or gift, in that case if he (A.) tender the hundred
pounds to him (B.) according to the condition, and he refuseth it, B. hath no remedie
therefor." Here B. had primarily no title to the land or the money : if he does not
accept it, therefore, when offered, no debt is due to him, but A. by the offer has dis
charged his land from that burden which he had voluntarily imposed on it. But sup
posing the land to have been mortgaged by A. to B. for money lent, which A. is to repay
on a certain day, then if the money is duly tendered on the day and refused, A. shall
have his land again, because he has performed the condition ; but still B. may bring an
action for his money.
The plea of tender must always, except in the case above supposed, be accompanied
by a bringing of the sum tendered into court, or the plea is a mere nullity ; and though
the plaintiff denies that the tender was made before he commenced the action, or dis
putes the sufficiency of the sum tendered, and therefore goes on with the action, still he
is entitled to take that sum out of court at once, which the defendant by the tender has
admitted to be his due. If, however, he neglects to do so, and a verdict on either point
should pass for the defendant, the court will then lay hold of the money as a security
for the defendant's costs. Le Grew vs. Cook, 1 B. & P. 332. See also Birks t»s. Trippet,
1 Saund. Rep. 33, a., note.—Coleridge.
As to the form and requisites of this plea in assumpsit, see 3 Chit, on PI. 4th ed. 992;
in debt, id. 955, and Lee, Prac. Diet. tit. "Tender;" and as to the payment of money into
court on, see Tidd, 8th ed. Index, tit. "Money;" Lee, Diet. tit. "Payment of Money into
Court." As to the replication, &c, see also 3 Chit, on PI. 1151 to 1156, and Lee, Diet, tit
"Tender."
As questions relative to the tender of a debt or money are of so frequent occurrence,
we will consider the respective rules and decisions under the following heads: 1st.
What is a good tender. 2d. In what cases it may be made. And lastly, the effect and
advantages gained by it, and how these may be superseded.
1. What is a Good Tender.—It is a general rule, that, in order to constitute a jpod legal
tender, the party should not only be ready to pay, and make an actual offer ot the sum
due, but actually produce the same, unless such production be dispensed with by the
express declaration of the creditor that he will not accept it, or by some equivalent act.
10 East, 101. 5 Esp. R. 48. 3 T. R. 684. Peake, C. N. P. 88. 1 Cromp. 152. 2 M. & S.
86. 7 Moore, 59. If the plaintiff do not object to receive the money, it is not sufficient
for the defendant to prove that he had the money with him and held it in a bag under
his arm : he ought to have laid it down for him. Id. ibid. Bull. N. P. 157. 6 Esp. 46.
If A. says, " I am not aware of the exact balance, but if any be due I am ready to pay
it," this is no tender. 15 East, 428.
With respect to the nature of the money tendered, it should be in the current coin of
the realm, and not in bank-notes; and see the 56 Geo. III. c. 68, s. 11, by which gold
coin is declared to be the only legal tender. But a tender in bank-notes is good unless
particularly objected to on that account at the time. 3 T. R. 554. 2 B. & P. 526. So ii
% tender of foreign coin made current here by royal proclamation. 5 Rep. 114, b. So
is a tender of provincial bank-notes, or a draft on a banker, unless so objected to. Peake
N. P. 3d ed,239. Tidd, 8th ed. 187, n. f. It seems that as any money coined at the mint
upon which there is the king's stamp is good, and that all such money is good in proiK>rtion to its value, without a proclamation, such money would be a good tender. 2
. 446.
With respect to the amount of the sum tendered, it should in general be an offer of th»
tpeafic sum due, unqualified by any circumstance whatever ; and therefore tendering a larger
sum, and making cross-demand, is insufficient. 2 D. & R. 305. A tender of 20/. in bank
notes, with a request to pay over the difference of fifteen guineas, is not a good tender
M to the fifteen guineas, though it would have boen otherwise if the tender had been ia
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thereof,) and traverses or denies the rest : in order to avoid the expense of
carrying that part to a formal trial, which he has no ground to litigate. A
species cf this sort of confession is the payment of money into court :{w) which
(•) Stjl. Pract. Reg. (edit. 1657) 201. 2 Keb. 564 Salk. 598.
guineas. 3 Camp. 70. 1 Camp. 181. 6 Taunt. 336. But a tender of a larger sum
generally is good. 5 Rep. 114. 8 T. R. 683; sed vide 2 Esp. 711. And a tender of a
larger sum, and asking change, is good, provided the creditor do not object to it on that
account, but only demands a larger sum. 6 Taunt. 336. Peake C. N. P. 88. 2 Esp. C.
711. 3 Camp. 70 ; and see 1 Gow. C. N. P. 121. A tender of a sum to A., including
both a debt due to A., B., and C. and also a debt due to C, is a good tender of the debt
due to the three, (3 T. R. 683 ;) and if several creditors, to whom money is due in tho
same right, assemble for the purpose of demanding payment, a tender of the gross sum,
which they all refuse on account of the insufficiency of the amount, is good. Peake C
88. 2 T. R. 414.
To constitute a good tender, it must be an unconditional one in payment of the debt ;
and therefore where a tender of payment was made, accompanied with a protestation
against the right of the party to receive it, it was held insufficient. 3 Esp. C. 91. So is
a tender accompanied with the demand of a receipt in full, (5 Esp. Rep. 48. 2 Camp.
21 ; sed vide Peake C. 179. Stark, on Evid. part 4, 1392, n. (g),) or upon condition that it
shall be received as the whole of the balance due, (4 Camp. 156,) or that a paiticular
document shall be given up to be cancelled. 2 Camp. 21. To constitute a good tender
of stock, the buyer must be called on opening the books, (1 Stra. 533,) and the defendant
must do all in his power to make it good. 1 Stra. 504.
With respect to the time of the tender, it should be observed that, in order to avoid
the defendant's liability to damages for the non-performance of the contract, it should
be made in the very time agreed upon for the performance of such contract : a tender
after such time only goes in mitigation of damages for the breach of the contract, and
not even then if the tender be not made before the writ sued out. 7 Taunt. 487. See
21 Jac. 1. c. 16, s. 5. It is said to have been decided by Buller, J., that a tender on the
day the bill is filed is not available, there being no fraction of a day, (Imp. K. B. 324:)
consequently, if payment of a bill has been demanded on the day it was due, and the
acceptor plead a subsequent tender, it will not avail. 8 East, 168. 5 Taunt. 240. 1 Marsh.
Rep. 36. 1 Saund. 33, a., note 2. But that doctrine is not law ; and it is no answer to a
plea of tender that the plaintiff had, before the tender, instructed his attorney to sue
out the writ, and that the attorney had applied before the tender for the writ which was
afterwards sued out, (8 T. R. 629;) and if the plaintiff brings his action, and discontinues
it and commences another, a tender before the latter action is good. 1 Moore, 200. To
constitute a good tender of stock, it should be made on the very day, (1 Stra. 579 ;) and
at the last part of the day it can be accepted. 2 id. 777, 832. Any party, being an agent
of the debtor, may tender the money. 2 M. &. S. 86.
With respect to the persons to whom the tender should be made, it will suffice if it be
to the creditor or any authorized agent. 1 Camp. 477. Tender to an attorney, author
ized to issue out a writ, Ac, is good. Dougl. 623. And a tender to an agent has been
held good although the principal had previously prohibited the agent from receiving
the money if offered, the principal having put his business into the hands of his at
torney. 5 Taunt. 307. 1 Marsh. 55, S. C. A bailiff, who makes a distress, cannot dele
gate his authority: therefore a tender to his agent is insufficient, (6 Esp. 95;) and a
tender to one of several creditors is a tender to all. 3 T. R. 683.
2dly. In what Cases a Tender hat be made with Effect.—In general, a tender can
only be made with effect in cases where the demand is of a liquidated sum, or of a sum
capable of liquidation by computation. See 2 Burr. 1120. Therefore a tender cannot
be pleaded to an action for general damages upon a contract, (1 Vent. 356. 2 Bla. Rep.
837. 2 B. & P. 234. 3 B. <fc P. 14:) or in covenant, unless for the payment of money,
(7 Tauni. 486. 1 Moore, 200, S. C. 5 Mod. 18. 1 Lord Raym. 566. 12 Mod. 376. 2
H. Bla. 837 ;) or for a tort, (2 Stra. 787, 906. 7 T. R. 335,) or trespass. 2 Wils. 115. It
cannot be pleaded to an action for dilapidations, (8 T. R. 47. Stra. 906;) or for not
repairing, (2 Salk. 596 ;) or against a carrier for goods spoiled, though the tender should
be of the invoice-price, (2 B. & P. 234;) or for not delivering goods at a certain price per
ton, (3 B. k P. 14 ;) or in an action for a false return, (7 T. R. 335 ;) or for mesne profits
2 Wils. 115. But m assumpsit against a carrier for not delivering goods, the defendant
having advertised that he would not be answerable for any goods beyond the value of
20/. unless they were entered and paid for accordingly, a tender of the 20/. would, it
seems, be available. 1 H. Bla. 299. So a tender may be made with effect to a demand
for navigation calls. (7 T. R. 36. 1 Stra. 142,) or in an action for principal and interest
due on bonds for payment of moneys by instalments. 3 Burr. 1373. So the penalty of
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is for the most part necessary upon pleading a tender, and is itself a kind of
tender to the plaintiff;'0 by paying into the hands of the proper officer of the
a bond may with effect be tendered. 2 Bla. 1190. So the arrears of a bond for 401.
payable by 51. per annum. 2 Stra. 814. So a tender may with effect be made in
covenant for rent, or for the advanced rent of 51. per acre for ploughing meadowgrounds. 2 H. Bla. 837. 7 Taunt. 486. 1 Moore, 200, S. C. ; and vide 2 Salk. 596. So
also on a policy of insurance, (19 Geo. II. c. 37, s. 7. 2 Taunt. 317 ;) or in debt for
penalty for exercising trade contrary to 5 Eliz. c. 4, (1 Burr. 431 ;) or for penalty on
game-laws, being actions popular, and not qui tarn. 2 H. Bla. 1052. 2 Stra. 1217.
Where a par.ty has wrongfully possessed himself of goods, no tender of freight if
necessary in order to enable the party to maintain the action. 2 T. R. 285.
Justices of the peace, and in like manner excise and custom-house officers, and sur
veyors of highways, are enabled by several statutes to tender amends for any thing
done by them in the execution of their offices. See ante, 1 book, 354, n. 37, el seq. Also
by the 21 Jac. I. c. 16, s. 5, in case of involuntary trespasses, tender of amends may be
made. See ante, 16.
Lastly, As to the Effect of a Tender, and the Advantages acquired bt it.—It should
in the first place be observed that the debtor is liable for the non-performance of his con
tract if the money be not paid at the time agreed upon : the mere tendering the money
afterwards is not sufficient to discharge him from such liability ; it goes only in mitigation
of damages; though, indeed, if a jury should find that no damages were sustained by
reason of the defendant not tendering the money at the time agreed upon, the defend
ant would defeat the action by the tender afterwards. See Salk. 622. 8 East, 168.
1 Lord Raym. 254. 7 Taunt. 486. The tender of money due on a promissory not •,
accompanied with a demand of the note, stops the running of interest. 3 Camp. 29 J.
8 East, 168, 4 Leon. 209. The tender, if pleaded, admits the contract and facts stattid
in the declaration. 3 Taunt. 95. Peake, 15. 2 T. R. 275. 4 T. R. 579. If, therefore,
the defendant's liability is to be disputed, a tender should not be pleaded. So if there
be a special count, and the defendant mean to deny it, the tender should be pleaded (o
the other counts only, (and see Tidd, 8th ed. 676 ;) and if there be any doubt as to the
sufficiency of the tender, it is not advisable to plead it, but more expedient to pay the
amount into court upon the common rule ; for if the defendant should not succeed in
proving the tender he will have to pay all the costs of the trial ; whereas, if the montiy
be paid into court, and the plaintiff cannot prove more due, he will be liable to pay ail
costs subsequent to the time of paying the money into court. If the sum tendered be
not sufficient, and the plaintiff should succeed on the general issue, the plaintiff would
still be entitled to the costs of the issue on the plea of tender. 5 East, 282. 5 Taunt.
660. If the defendant bring money into court on a plea of tender, the plaintiff may
take it out, though he deny the tender. 1 B. & P. 332. The plaintiff, it seems, can
gain no advantage by not taking the money out of court ; and it has been said that if
the plaintiff will not take the money, but takes issue on the tender and it is found
against him, the defendant shall have it. 1 B. k P. 334, note a. Lord Raym. 642. 2
Stra. 1027. If the plaintiff should succeed on the trial in proving a larger sum to be
due than that tendered, though that sum be below 40s., yet the plaintiff will be entitled
to costs. Doug. 448. But where the debt originally was under 51. the defendant is, it
Beems, entitled to the benefit of the Court of Requests' Act for London, though he has
pleaded a tender (5 M. & S. 196) or paid money into court. 5 East. 194.
A tender not being equivalent to payment itself, and only suspending the plaintiff's
remedy, (2 T. R. 27,) its effect may be superseded by prior or a subsequent demand and
refusal to pay the precise sum tendered. 1 Camp. 181. 5 B. & A. 630. A subsequent
demand of a larger sum will not suffice, (id.,) nor a subsequent demand accompanied by
another demand of another sum not due. 1 Esp. 115. 7 Taunt. 213. Such demand
should be made by a person authorized to give the debtor a discharge. 1 Camp. 478, n.
1 Esp. 115. A demand made by the clerk of the plaintiff's attorney, who was an entire
stranger to defendant, is insufficient. 1 Camp. 478. A subsequent application to
one of two joint debtors, and a refusal, is sufficient. 1 Stark. 323. 4 Esp. 93. Noy, 135.
Vin. Abr. Evid. T. b. 97. Delivering a letter at defendant's house to a clerk, who
returned with an answer that the debt should be settled, is prima facie evidence of a
demand. 1 Stark. 323. A prior demand, and refusal, is an answer to the plea of tender.
8 East, 168. 1 Saund. 33, n. 2. Bull. N. P. 156. 1 Camp. 478.—Chittt.
w The allowing the defendant to pay money into court was introduced for the purpose
of avoiding the hazard of proving a tender ; and in all cases where there has been no ten
der, or the tender cannot be proved, it should not be pleaded, but the defendant should
merely pay the admitted claim into court. The cases in which the proceeding is allowed
are similar to those in which a tender may be pleaded, and which will l>e found supra,
note (19). One case, however, should be noticed, viz., where the goods have been take»
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court as much as the defendant acknowledges to be due, together with the emit
hitherto incurred, in order to prevent the expense of any further proceedings.
This may be done upon what is called a motion; which is an occasional appli
cation to the court by the parties or their counsel, in order to obtain some rule
or order of court, which becomes necessary in the progress of a cause ; and it
is usually grounded upon an affidavit, (the perfect tense of the verb affido,) being
a voluntary oath before some judge or officer of the court, to evince the truth
of certain facts, upon which the motion is grounded : though no such affidavit
is necessary for payment of money into court.*1 If, after the money paid in,
the plaintiff proceeds in his suit, it is at his own peril : for, if he does not prove
more due than is so paid into court, he shall be non-suited and pay the defendant
coste ; but he shall still have the money so paid in ; for that the defendant has
acknowledged to be his due." In the French law the rule of practice is grounded
upon principles somewhat similar to this ; for there, if a person be sued for more
than he owes, yet he loses his cause if he doth not tender so much as he really
does owe.(w) To this head may also be referred the practice of what is called
a set-off: whereby the defendant acknowledges the justice of the plaintiff's
demand on the one hand, but on the other sets up a demand of his own, to
counterbalance that of the plaintiff, either in the whole or in part : as, if the
plaintiff sues for ten pounds due on a note of hand, the defendant may set off
nine pounds due to himself for merchandise sold to the plaintiff, and, in case he
pleads such set-off, must pay the remaining balance into court. This r*qnc
answers *very nearly to the cojnpensatio, or stoppage, of the civil law,(a')
and depends on the statutes 2 Geo. II. c. 22, and 8 Geo. II. c. 24, which enact,
that where there are mutual debts between the plaintiff and defendant, one
debt may be set against the other, and either pleaded in bar or given in evidence
upon the general issue at the trial ; which shall operate as payment, and extin
guish so much of the plaintiff's demand.2*
(») Sp. L. b. 6, c 4.
(•) Ff. 16, 2, 1.
under a mistake without any loss to the owner, the court, upou motion, will stay the
proceedings in an action of trespass against a public officer, upon the defendant's under
taking to restore them or to pay their full value with the costs of the action. 7 T. It.
53.—Chittt.
a By statute 3 & 4 W. IV. c. 42, s. 21, and now by the Common-Law Procedure Act,
1852, the defendant in all actions (except actions for assault and battery, and false im
prisonment, libel, slander, malicious arrest or prosecution, crim. con., or debauching
the plaintiff's daughter or servant) may, by leave of the court or a judge, pay into
court a sum of money by way of compensation or amends.—Stewart.
23 The effect of the payment of money into court is nearly similar to that of a tender.
See supra, note (19). Lee's P. Diet. 2d ed. 1013. Tidd, 8th ed. 676. Thif is the only case
where a party is bound by the payment of money, (2 T. R. 645 ;) and, though paid in by
mistake, the court will not order it to be restored to defendant, though perhaps in a
case of fraud they would. 2 B. & P. 392.—Chittt.
° But in such case notice must be given at the time of pleading the general issue; and
as to the mode of setting off, see 1 Chitt. on PI. 4th ed. 494 to 497.
In some cases this plea or notice is unnecessary, as where the defendant's demand is
more in the nature of a deduction than a set-off. Thus, a defendant is in all cases entitled
to retain or claim by way of deduction all just allowances or demands accruing to him,
or payments made by him, in respect, of the same transaction or account which forms the
ground of action : this is not a set-off, but rather a deduction. See 1 Bla. Rep. 651. 4
Burr. 2133, 2221. And where demands originally cross, and not arising out of the same
transaction, have by subsequent express agreement been connected and stipulated to be
deducted or set off against each other, the balance is the debt, and the only sum re
coverable by suit without any special plea of set-off, though it is advisable in most cases,
and necessary when the action is on a specialty, to plead it. 5 T. R. 135. 3 T. R. 599.
3 Taunt. 76. 2 Taunt. 170. In actions at the suit of assignees of bankrupts, a Bet-off
need not be pleaded or given notice of, (1 T. R. 115, 116. 6 T. R. 58, 59,) though the
practice is so to plead, or give notice of such set-off.
It may be important here also to observe that these acts were passed more for the
benefit of the defendants than the plaintiffs, and are not imperative ; so that a defendant
may have his right to set off and bring a cross-action for the debt due to him from the
plaintiff, (2 Camp. 594. 5 Taunt. 148,) though he cannot safely arrest. 3 B. & Cres.
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Pleas that totally deny the cause of complaint are eith<r the general issue,
or a special plea, in bar.
1. The general issue, or general plea, is what traverses, thwarts, and denies
at once the whole declaration ; without offering any special matter whereby to
evade it. As in trespass either vi et armis, or on the case, non culpabilis, not
139. And where the defendant is not prepared at the time the plaintiff sues him to
prove the set-off, it is best not to avail himself of it, for if the defendant should attempt
but not succeed on the trial in proving the set-off, he could not afterwards sue for the
amount ; and a party cannot bring an action for what he has succeeded in setting off in
a former suit against him ; though if the set-off were more than sufficient to cover the
plaintiff's demand in the former action, the defendant therein might then maintain an
action for the surplus. 3 Esp. Eep. 104. Though the defendant does not avail himself
of the set-off, intending to bring a cross-action, the plaintiff may defeat it by taking a
verdict for the whole sum he proves to be due to him, subject to be redu.ied to vhe sum
really due on the balance of accounts, if the defendant will afterwards enter into a rule
not to sue for the debt intended to be set off; or he may take a verdict for the smaller
sum, with a special endorsement on the postea, as a foundation for the court to order a
stay of proceedings, if an action should be brought for the amount of the set-off. 1 Camp.
252.
The demand, as well of the plaintiff as of the defendant, must be a debt. A set-off is
not allowed in an action for uncertain damages, whether in assumpsit, covenant, or for
a tort, trover, detinue, replevin, or trespass. Bull. N. P. 181. 3 Camp. 329. 4 T. R.
512. 1 Bla. Rep. 394. 2 Bla. Rep. 910.
The only cases in which a set-off is allowed are in assumpsit, debt, and covenant for
the non-payment of money, and for which an action of debt or indebitatus might be
sustained, (2 Bla. Rep. 911 ;) or where a bond in a penalty is given for securing the
payment of money on an annuity, (2 Burr. 820 ;) or at least stipulated damages. 2 T. R.
32. The demand to be set off, also, must not be for unliquidated damages, although
incurred by a penalty. 1 Bla. Rep. 394. 6 T. R. 488. 1 Taunt. 137. 2 Burr. 1024. 2
Bla. Rep. 910. 1 Taunt. 137. 5 B. & A. 92. 3 Camp. 329. Peake's Rep. 41. 6 Taunt.
162. 1 Marsh. 514, S. C. 2 Brod. & B. 89. 1 M. & S. 499. 5 M. & S. 539, 4c. See cases
in 1 Chitt. on PI. 4th ed. 486, 487. Stark, on Evid. 1312, part 4. The defendant's bring
ing an action or obtaining a verdict for a debt is no waiver of the right to set off the debt.
2 Burr. 1229. 3 T. R. 186. And a judgment may be pleaded by way of setoff, though a
writ of error be depending upon it, (3 T. R. 188, in notes ;) but not so after plaintiff
be taken in execution. 5 M. & S. 103. The debt to be set off must be a legal and sub
sisting demand : an equitable debt will not suffice. See 16 East, 36, 136. 7 East, 173. A
demand barred by the statute of limitations cannot be set off. 2 Stra. 1271. Peake's
Rep. 121. Bull. N. P. 180. An attorney cannot set off his bill for business done in
court unless he has previously, and in a reasonable time to be taxed, delivered a bill
signed. 1 Esp. C. 449. But it is not necessary that a mouth should intervene between
the delivery of the bill and the trial. Id.
The debt sought to be recovered and that to be set off must be mutual and due in the
same right: therefore a joint debt cannot be set off against a separate demand, nor a
separate debt against a joint one, (2 Taunt. 173. Montague, 23. 5 M. & S. 439,) unless it
be so expressly agreed between all the parties, (2 Taunt. 170;) and a debt on a joint and
several bond of several persons may be set off to an action brought by only one of the
obligors. 2 T. R. 32. A defendant sued for his own debt may set off a debt due to him
as surviving partner, (5 T. R. 493. 6 T. R. 582;) and in an action brought by an osten
sible and a dormant partner, the defendant may set off a debt due from the ostensible
partner alone. 2 Esp. C. 469. 7 T. R. 361, n. c, S. C. See Peake, 197. 12 Ves. 346. 11
Ves. 27. Id. 517. 16 East, 130. A debt due to a man in right of his wife cannot be set
off in an action against him on his own bond. Bull. N. P. 179. A debt due from a wife
dum sola cannot be set off in an action brought by the husband alone, unless the defend
ant has made himself individually liable. 2 Esp. C. 594. A debt from an executor in
his own right cannot be set off against a debt to the testator, (3 Atk. 691,) though the
executor is residuary legatee. Id. So a debt which accrued to the defendant in the life
time of the testator cannot be set off against a debt that accrued to the executor even in
that character after the testator's death. Bull. N. P. 180. Willes, 103, 106.
Questions of difficulty frequently arise in coses of set-off, where the agent of a party
deals as principal. The rule in these cases is, that 'f an agent dealing for a principal,
but concealing that principal, delivers goods in his own name, the person contracting
with him has a right to consider him as the principal ; and though the real principal
mav appear and sue, yet the purchaser may in such case set off any claim he has against
the agent. 7 T. R. 360. 1 M. k S. 576. 2 Marsh. 501. Holt, C. N. P. 124. But a debt
due from a broker cannot be set off in an action by the principal against the purchaser
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guilty ;{y) in debt upon contract, nihil debet, he owes nothing , In debt on bond,
non est factum, it is not his deed ; on an assumpsit, non assumpsit, he made no such
promise. Or in real actions, nul tort, no wrong done ; nul disseisin, no disseisin ;
and in a writ of right, the mise or issue is, that the tenant has more right tc
hold than the demandant has to demand. These pleas are called the general
issue, because, by importing an absolute and general denial of what is alleged
in the declaration, they amount at once to an issue : by which we mean a fact
affirmed on one side and denied on the other.
Formerly the general issue was seldom pleaded, except when the party meant
wholly to deny the charge alleged against him. But when he meant to distin
guish away or palliate the charge, it was always usual to set forth the particular
facts in what is called a special plea ; which was originally intended to apprize
the court and the adverse party of the nature and circumstances of the defence,
and to keep the law and the fact distinct. And it is an invariable rule, that
every defence which cannot be thus specially pleaded may be given in r wqq
evidence upon the general issue at the trial. But the science *of special L
pleading having been frequently perverted to the purposes of chicane and delay,
the courts have of late in some instances, and the legislature in many more,
permitted the general issue to be pleaded, which leaves every thing open, the
fact, the law, and the equity of the case, and have allowed special matter to
be given in evidence at the trial. And, though it should seem as if much con
fusion and uncertainty would follow from so great a relaxation of the strictness
antiently observed, yet experience has shown it to be otherwise; especially
with the aid of a new trial, in case either party be unfairly surprised by the
other.
2. Special pleas, in bar of the plaintiff's demand, are very various, according
to the circumstances of the defendant's case. As, in real actions, a general
release or a fine, both of which may destroy and bar the plaintiff's title. Or,
in personal actions, an accord, arbitration, conditions performed, nonage of the
defendant, or some other fact which precludes the plaintiff from his action.(z)
A justification is likewise a special plea in bar ; as in actions of assault and
battery, son assault demesne, that it was the plaintiff's own original assault ; in
trespass, that the defendant did the thing complained of in right of some office
which warranted him so to do ; or, in an action of slander, that the plaintiff is
really as bad a man as the defendant said he was.
Also a man may plead the statutes of limitation(a) in bar;" or the timo
(») Appendix, No. n. { 4.
(») Appendix, No. IH. {6.
(•) See pages 188, 196.
to recover the price of goods sold by the broker, not disclosing his name. 2 B. & A
137. And if an agent sells goods as his own, or has a lien upon them, and does not part
with the goods unless the purchasor expressly agrees to pay him, the purchasor in an
action brought against him by such agent for the price of the goods cannot set off a debt
due from the owner to the purchasor. 2 Chitt. R. 387. 7 T. R. 359. But if an agent
deliver goods without payment, and thereby parts with his lien, the purchasor may, in
an action by the agent, set off a debt due from the principal. 7 Taunt. 243. And where
an auctioneer had sold to the defendant the goods of A. as the goods of B., it was held
that this was such a fraud that defendant might Bet off a debt due to him from B.
against the price of the goods of A. Id. ibid. 1 J. B. Moore, 178. As to set-off in
actions, by or against assignees of bankrupts, see 1 Chitt. on PI. 492 to 494. Stark, on
Evid. part 4, 106, ante, 2 book, 472, k., (n.) And 6 Geo. IV. c. 16, ? 50.—Chitty.
M As questions on the statute of limitations (21 Jae. I. c. 16) so frequently occur, we
will consider this subject more fully in the following order, viz., First, as to what cases
the statute extends, and herein in what cases payment of a debt may be presumed at
common law. Secondly, when the statute begins to take effect ; and herein of the ex
ceptions contained in the statute. Thirdly, what is a good commencement of an action
to take the case out of the statute ; and, Lastly, what acts or admissions will revive the
claim.
First. To what Cases the Statute extends.—The statute does not extend to actions of
account, or of covenant, or debt on specialty, or other matter of a higher nature, but
only to actions of debt upon a lending, or contract without specialty, or for arrearages of
rent reserved on parol leases. Hut. 109. 1 Saund. 38. 2 Saund. 66. Tidd, Pr. 8th ed.
15. It does not extend to warrants of attorney. 2 Stark. 234. It extends to bills of
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limited by certain acts of parliament, beyond which no plaintiff can lay his
cause of action. This, by the statute of 32 Hen. VIII. c. 2, in a writ of right,
is sixty years ; in assizes, writs of entry, or other possessory actions real, of the
seisin of one's ancestors, in lands ; and either of their seisin, or one's own, in
rents, suits, and services, fifty years : and in actions real for lands grounded
exchange, (Carth. 3,) attorneys' fees, (3 Lev. 367,) and to a demand for rent on a parol
demise. 1 B. & A. 625.
It does not extend to debt on a bond, (Cowp. 109 ;) but where the bond has been given
more than twenty years before the commencement of the action, and no interest has
been paid upon it, nor any acknowledgment by the obligor of the existence of the debt
during that period, the law will in general presume it to have been satisfied, (6 Mod. 22.
i Bla. Rep. 532. 1 T. R. 270. 3 P. Wms. 395,) particularly if the debt be large and the
obligor has been all along in good circumstances, (1 T. R. 271 ;) and in some coses, where
a bond has been given and interest paid on it within twenty years, the law will presume
it to have been satisfied ; as where it has been given eighteen or nineteen yea-3, and in
the mean time an account has been settled between the parties without taking auy no
tice of the demand, (1 Burr. 434. 1 T. R. 271;) but in such case the presumption must
be fortified by evidence of some auxiliary circumstances. Cowp. 214. 1 T. R. 271. 1
Camp. 27. After a considerable length of time, slight evidence is sufficient. 1 T. R. 271 ;
and see Tidd, 8th ed. 17, 18. In assumpsit, though the statute be not pleaded, the jury
may presume, from the length of time and other circumstances, that the debt has been
satisfied. 2 Stark. C. N. P. 497 ; and see 5 Esp. 52. 3 Camp. 13. 1 Taunt, 572 ; sedvide
1 D. <fc R. 16.
This presumption may be repelled by proof of the recent admission of the debt, or of
the payment of interest on the bond within twenty years, (1 T. R. 270;) or that the
obligee has resided abroad for the last twenty years, (1 Stark. 101 ; ted vide 1 D. Sc R.
16 ;) or that the obligor was in insolvent circumstances, and had not the means of pay
ment, (19 Ves. 196. Cowp. 109. 1 Stark. 101;) or that the demand was trifling, (Cowp.
214;) or other circumstances, explaining satisfactorily why an earlier demand has not
been made. 1 Stark. 101. The fluctuation of credit, together with the circumstance of
the security remaining with the obligee, is of great weight to rebut presumption of pay
ment thereof, (19 Ves. 199. 1 Stark. 374;) an endorsement by the obligee, purporting
that part of the principal sum has been received, if made after the presumption of
payment has arisen, is inadmissible. 2 Stra. 827. 2 Ves. 42 ; ted vide 1 Barnard, 432.
And further, if the defendant produce direct evidence of the payment of the principal
■turn and interest at a certain time within twenty years, the plaintiff will not be allowed
to encounter that evidence by an endorsement in the handwriting of the obligee, pur
porting that interest was paid at a subsequent time. 2 Camp. 322.
Secondly. When the Statute begins to take Effect.—It does not do so till the cause
of action is complete and the party is capable of suing on it. Cro. Car. 139. 1 Lev. 48.
Salk. 442. 1 Bla. Rep. 354. No action lies against a consignee of goods for sale, for not
accounting and returning the goods undisposed of until demand ; and therefore the
statute does not begin to run until the time when demand is made. 1 Taunt. 572. The
statute begins to operate only from the time when a bill of exchange or promissory note,
Ac. is due, and not from the date, (1 H. B. 631. 5 B. &A. 212;) and no debt accrues on
a bill payable at sight until it be presented for payment. 2 Taunt. 323. The statute of
limitations begins to run from the date of a note payable on demand. 1 Ves. 344. 2
Selw. 4th ed. 131, 339. Cro. Eliz. 548 ; and see Chitty on Bills, 6th ed. 373 ; ted quare, see
Hard. 36. 14 East, 500. 1 Taunt. 575, 576. Sir W. Jones, 194. 12 Mod. 444. 15 Ves.
487. Where a payee of a bill of exchange was dead at the time the bill became due, it
wap held that the statute did not begin to run until letters of administration were taken
out, (5 B. & A. 212. Skin. 555;) but where the cause of action is complete in the life
time of the testator, then the statute begins to run from that time, and not from the
granting of the probate. Willes, 27. Where a breach of a contract is attended with
special damage, the statute runs from the time of the breach, which is the gist of the
action, and not from the time it was discovered (3 B. & A. 628, 288. 4 Moore, 508. 2
Brod. & B. 73, S. C.) or the damage arose. 5 B. & A. 204. If there is mutual credit be
tween two parties, though the items on both sides are above six years old, with the
exception of one item on each side, which are just within the period, this is sufficient to
take the whole out of the statute; for every new item and credit in an account given by
one party to the other is an admission of there being some unsettled account between
them. 6 T. R. 189. 2 Saund. 127, a., n. (6). But where all the items are on one side,
to that the account is not mutual, as, for instance, in an account between a tradesman
and his customer, the last iteru which happens to be within six years will not draw after
'H those which are of a longe- standing. Bull. N. P. 149.
2'6
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upon one's own seisin or possession, such possession must have been within
thirty years. By statute 1 Mar. at. 2, c. 5, this limitation does not extend to
•any suit for advowsons, upon reasons ^iven in a former chapter.(i) But r*307
by the statute 21 Jac. I. c. 2, a time ot limitation was extended to the L
(») Sec page 230.
The exception in the statute respecting merchants' accounts extends only to those
cases where there are mutual and reciprocal accounts and demands between two persons,
and where such amounts are current and open, and not to accounts stated between
them, (2 Ves. 400. Bull. N. P. 149. Sir W. Jones, 401. 1 Sid. 465 1 Ventr. 89 ;) for no
other actions are excepted but actions of account. Carth. 226. i Show. 341, S. C. 2
8aund. 127, a. 2 Mod. 312, and 1 Mod. 70. 1 Lev. 298. 4 Mod. 105. Peake, 121. 1
Vern. 456. 2 Vern. 276. It has been considered that by the effect of the above
exception there can be no limitation to a merchant's open and unsettled account. This
opinion, however, appears erroneous ; and if there is no item in the account or acknow
ledgment of the debt within six years, the statute will take effect ; but, as we have before
seen, if even the last item of the account is within six years, that preserves all the pre
ceding items of debt and credit from the operation of the statute, (6 Ves. 580. 15 Ves.
198. 18 Ves. 286. 2 Ves. 200, acc. ; ted vide opinion of lord Hardwicke mentioned in 19
Ves. 185. 6 T. R. 189, 192, eont. ;) and from these decisions it appears that merchants'
accounts stand not upon better grounds in regard to the statute than other parties. The
exception extends to all merchants, as well inland as to those trading beyond sea,
(Peake, C. N. P. 121. 2 Saund. 127. B. acc. Chanc. Ca. 152, eont.;) and the effect of the
exception has also been extended to other tradesmen and persons having mutual deal
ings. 6 T. R. 189. Peake, N. P. 127, overruling ; ted vide 7 Mod. 270, eont. But in all
these cases the accounts must be mutual, together with reciprocal demands on each tide,
and not, as in the case of a tradesman and his customer, where the items of credit are
all on one side. Bull. N. P. 149.
The exception in the act respecting infants, &c. only extends to plaintiffs, (Carth. 1 16,
226. 6 Show. 99. Salk. 420. 2 Stra. 836;) but, by 4 & 5 Anne, c. 16, s. 19, it is extended
to defendants beyond seas at the time of the cause of action accruing. If the plaintiff
be in England when the cause of action accrues, though he afterwards go abroad, the
time of limitation begins to run from the accruing of the action, (1 Wils. 134;) and so
though one of several plaintiffs be abroad when the cause of action accrues. 4 T. R. 516.
It extends to persons absent in Scotland, (1 Bla. R. 286. 1 D. & R. 16,) and the plaintiff,
though absent there, must sue within the limited time ; but it does not extend to persona
in Ireland, (1 Show. 91,) the latter being considered as beyond the sea, within the mean
ing of the above provision. Foreigners living beyond the sea have the same advantage
of the proviso as natives residing here. 2 Bla. R. 723. 3 Wils. 145, S. C. Though the
demand be on a bill of exchange, the plaintiff's absence beyond sea saves the statute
Strange, 836. Where the cause of action accrues within the jurisdiction of the supreme
court at Bengal, whilst the parties are resident there, the statute of limitations, as far as
respects a suit in this country, begins to run only from the time of their concurrent
presence here. 13 East, 439.
When once the statute has begun to run, nothing stops its course ; as where a tenant
rj» ta.il leaves two sons infants, and the eldest, having attained the age of twenty-one,
dies without issue, the statute begins to run against his brother, though a minor. 4
Taunt. 826. And see the cases (1 Wils. 134. 4 T. R. 516) just cited.
Tldrdly, What is a Good Commencement op an Action to take the Case out of the
Statute. See Tidd, 8th ed. 24, 25. 144, 152, 161.
If the plaintiff, having commenced a suit in due time, die, or, being a feme-sole at
the commencement of the action, marry, the representative in the one case, or husband
and wife in the other, if they commence a new action within a reasonable time after
wards, it will suffice. See Willes, 259, N. E. 2 Salk. 425. Bull. N. P. 150. A year
seems to be a reasonable time within this rule, (1 Lord Raym. 434. 1 Lutw. 256, S. C.
2 Stra. 907. Cro. Car. 294 ; ted vide 1 Lord Raym. 283. 1 Salk. 393, S. C.:) at all events,
half a year would be. Cowp. 738, 740.
Lastly, What Acts or Admissions will revive the Claim.—The object of this statute
was to protect individuals against forgotten claims of so obsolete a nature that the evi
dence relating to the contract might probably be no longer to be found, and thereby
might lead to perjury. It proceeds, also, upon the supposition that the debtor has paid
nut after a lapse of time may have lost his voucher. See 5 M. & S. 76, per Bayley, J. 3
B. & A. 142, per Abbott, J. In cases, therefore, where there is an acknowledgment of
the debtor or contractor to prove the existence of the debt or obligation, or an express
promise to pay or perform the same, the statute will not operate to protect him , not
withstanding the lapse of six years or more since the cause of the action may have
accrued But if a cause of actio •! arising from the breach of a contract to do an act at
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statute 9 Geo. III. c. 16, to commence and be reckoned backwards, from the
time of bringing any suit or other process, to recover the thing in question ; so
(•) lust. 189.
a specific time be once barred by the statute, a subsequent acknowledgment by the
party that he broke the contract will not, it seems, take the case out of the statute, (2
Camp. 100 ; and see Peake's Kvid. 205. 5 Moore, 105. 2 B. & C. 372, S. C. 5 B. & A.
204. 3 B. & A. 288 ;) and a subsequent acknowledgment of a trespass will not take the
case out of the act. 1 B. & A. 92. 2 Chit. Rep. 249, S. C. The sufficiency of an ac
knowledgment to take the case out of the statute will be considered, first, where it
directly acknowledges the debt ; secondly, where it acknowledges the debt having existed,
but is accompanied by a declaration of its being discharged ; and thirdly, with reference
to the party making the admission.
In the first case, the slightest acknowledgment has been held sufficient, (2 Burr. 1099.
Bull. N. P. 149. Cowp. 548 ;) as where the debtor exclaimed to the plaintiff, " What an
extravagant bill you have delivered me I" Peake N. P. 93. So, where the defendant
met a man in a fair and said that he went there to avoid the plaintiff, to whom he wa&
indebted, this was held to save the statute. Loft. 86. In an action by an administra
tor, an agreement for a compromise executed between intestate and defendant, wherein
the existence of the debt sued for was admitted, was deemed sufficient to take the case
out of the statute. 9 Price, 122. It is sufficient to prove that, a demand being made by
a seaman on the owner of a ship for wages which had accrued during an embargo, he
said, "if others paid, he should do the same." 4 Camp. 185. A promise, "if there
should be any mistake it should be rectified," referring to payments actually made, is
sufficient. 2 B. & C. 149. 3. D. & R. 522, S. C. ; ted quxsre. And it makes no difference
whether the acknowledgment be accompanied with a promise or refusal to pay : a bare
acknowledgment is sufficient. 16 East, 420. 2 Burr. 1099. 5 M. & S. 75. 2 B. & Cres.
154. The construction of an ambiguous letter or declaration of a defendant on being
served with a writ or requested to pay a debt, neither admitting or denying it, is strong
intimation that it is an acknowledgment ; since if the defendant knew he owed nothing
he would have declared so. 2 T. R. 760. 1 Bing. 266. A conditional promise to pay
when able, or by instalments, &c., is sufficient, without proof of ability or waiting till
instalment become due. 16 East, 420. 2 Stark. 98, 99. 5 M. 4 S. 75 ; sed vide 3 D. & R.
267. Where the original agreement is in writing, in order to take the case out of the
statute of frauds, a subsequent promise, or admission of the liability to perform such
agreement need not be in writing to take the case out of the statute of limitations. 1
B. & A. 690. An acknowledgment after action brought is good. Selw. N. P. tit. Limi
tations. Burr. 1099. The admission to a third person is sufficient. 3 B. & A. 141.
Loft. 86. 2 B. & C. 154.
On the other hand, where the defendant said, " The testator always promised not to
distress me," this was held no evidence of a promise to the testator to take the case
out of the statute, (6 Taunt. 210 ;) so a declaration, "I cannot afford to pay my new
debts, much more my old ones," is insufficient, (4 D. & R. 179 ;) and so where, in as
sumpsit by an attorney to recover his charges relative to the grant of an annuity,
evidence that the defendant said " he thought it had been settled when the annuity
was granted, but that he had been in so much trouble since that he could not recollect
any thing about it," is not a sufficient acknowledgment of the debt to save the statute,
notwithstanding proof that plaintiff's bill was not paid when the annuity was granted.
1 J. B. Moore, 340. 7 Taunt. 608, S. C. The referring plaintiff to the defendant's
attorney, who, he added, was in possession of his determination and ability, is not an
admission that any thing is due, (1 New Rep. 20 ;) and where a defendant, on being
applied to by the plaintiff's attorney for the payment of the debt, wrote in answer
" that he would wait on the plaintiff when he should be able to satisfy him respecting
tne misunderstanding which had occurred between them," this was holden not suf
ficient to take the case out of the statute. Holt, C. N. P. 380 ; and see 4 Esp. 184. 5
Esp. 81. A declaration, " I will see my attorney and tell him to do what is right," is
insufficient. 3 D. & R. 267. Payment of money into court on a special count will
not save the operation of the statute, (3 B. & C. 10. 4 D. & R. 632, S. C. :) it only ad
mits the debt to the amount paid in. Id. Bunb. 100.
In the second place, where the defendant makes no express acknowledgment of the
debt, but says he is not liable, because it is more than six years since, this will not take
the case out of the statute. 3 Taunt. 380. 5 Esp. 81. 4 M. & S. 457. 5 Price, 636. But
an acknowledgment that the defendant had been liable, but was not at the time of ac
knowledgment, because the demand was out of date, and that he would not then pay
«■ it was not then due, takes the case out of the act. 16 East, 420. 2 Stark. 98, 99
218
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that a possession for sixty years is now a bar even against the prerogative, in
derogation of the antient maxim "nullum ternpus occurrit regi." By another
statute, 21 Jac. I. c. 16, twenty years is the time of limitation in any writ of
formedon ; and, by a consequence, twenty years is also the limitation in <»very
action of ejectment ; for no ejectment can be brought unless where the lessor
of the plaintiff is entitled to enter on the lands,(d) and by the statute 21 Jac.
(') See page 206.
If a debtor admit that he was once liable, but that he was discharged by a particular
mode of performance, to which he with precision referred himself, and where he has
designated that time and mode of performance so strictly that he can say it is impossible
it had been discharged in any other mode, there the courts have said, that if the plain
tiff can disprove that mode, he lets himself in to recover, by striking from under the
defendant the only ground on which he professes to rely. 7 Taunt. 608. 4 B. & A. 568.
1 Salk. 29. Cowp. 548. Peake, N. P. C. 93. So where a party acknowledges but refuses
to pay the debt, relying on the deficiency of his legal liability to pay, this will take the case
out of the statute, upon proof of liability. 5 M. & S. 75. 6 Rep. 66. But a qualified admission
by a party who relies on an objection which would at any time have been a good defence
to the action does not take the case out of the statute, as if the defendant had said, " If
you had presented the protest the same as the rest, it would have been paid : I had then
funds in the acceptor's hands," (1 Stark. 7 ; see 3 Eep. N. P. C. 155. 2 Camp. 161. 2 B.
& A. 759. 4 B. & A. 568. 4 East, 599, and cases there cited:) this was held no sufficient
acknowledgment. Where the defendant,—an executor,—who was sued for money had
and received from his testator, was proved to have said, " I acknowledge the receipt of
the money, but the testatrix gave it me," it was held insufficient, (Bull. N. P. 148;) and
so where the defendant, on being applied to for payment of a debt, said, " You owe me
more money : I have a set-off against it." 2 B. 4 A. 759. Where a party, on being asked
for the payment of his attorney's bill, admitted that there had been such a bill, but
stated that it had been paid to the deceased partner of the attorney, who had retained
the amount out of the floating balance in his hands, it seems that, in order to take the
case out of the statute, evidence is inadmissible to show that the bill had never, in fact,
been paid in this manner. 4 B. & A. 568. In all cases, unless the defendant actually
acknowledge that the debt or obligation did originally exist, the statute will not be
avoided. 4 Maule & S. 457. 2 Camp. 160.
In the third case, with respect to the party from whom the acknowledgment should
come to render it sufficient, an acknowledgment by an agent or servant intrusted by
the defendant to transact his business for him will suffice, (5 Esp. 145;) and so will the
admission of the wife who was accustomed to conduct her husband's business. Holt's
Ca. Ni. Pri. 591. In an action against a husband for goods supplied to his wife for her
tccommodation while he occasionally visited her, a letter written by the wife, acknow
ledging the debt within six years, is admissible evidence to take the case out of the
statute. 1 Camp. 394; and see 2 Esp. N. P. C. 511. 5 Esp. N. P. C. 145. If a demand is
owing from two parties, an acknowledgment by one will avoid the statute. 4 T. R. 516.
So an acknowledgment by one of several makers of a joint and several promissory-note
will take the case out of the statute, as against any one of the other makers, in a sepa
rate action on the note against him, (Doug. 652:) and this though against a surety, (2
Bingh. 306;) and in an action against A. on the joint and several promissory-note of
himself and B. to take case out of the statute, it is enough to give in evidence a letter
written by A. to B. within six years, desiring him to settle the debt. 3 Camp. 32; and
see 11 East, 585. 1 Stark. 81. But the acknowledgment of one partner to bind the
other must in such case be clear and explicit ; and therefore it is not sufficient in order
to take a case out of the statute, in an action on a promissory-note, to show a payment
by a joint maker of a note to the payee within six years, so as to throw it upon the
defendant, to show that the payment was not made on account of the note. 1 Stark.
488. It has been held that when, one of two drawers of a joint and several promissorynote having become bankrupt, the payee received a dividend under the commission on
account of the note, this will prevent the other drawer from availing himself of the
statute in an action brought against him for the remainder of the money due on the
note, the dividend having been received within six years before the action brought. 2
H. Bla. 340. But in a more recent case, where one of two joint drawers of a bill of
exchange became bankrupt, and under his commission the endorsees proved a debt
(beyond the amount «*f the bill) for goods sold, Ac, and they exhibited the bill as a
security, they then heid for their debt, and afterwards received a dividend: it was held
that in an action by the endorsees of the bill against the solvent partner, the statute of
limitations was a good defence, although the dividend had been paid by the assignees
of the bankrupt partner within six years. 1 B. & A. 463 ; and see 1 B. & C. 248. 2 D. A
R. 363, S. C. So where A. & B. made a joint and several promissory-note, and A. died.
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I. c. 26, no entry can be made by any man, unless within twenty years after hit
right shall accrue.25 Also all actions of trespass, (jptare clausum /regit, or other
wise,) detinue, trover, replevin, account, and case, (except upon accounts be
tween merchants,) debt on simple contract, or for arrea»*i of rent, are limited
and ten years after his death B. paid interest on the KOte, it was holden, in an action
thereon against the executors of A., that the payment of interest by B. did not take the
case out of the statute, so as to make the executors liable. 2 B. & C. 23. 3 D. & R. 200,
8. C. An acknowledgment by an accommodation acceptor, within six years, of his lia
bility to the payee, is not sufficient to take the case out of the statute for the drawer.
3 Stark. 186.
It is enacted, by 9 Geo. IV. c. 14, that in actions of debt or upon the case, grounded
upon any simple contract, no acknowledgments or promise by words only should be
deemed sufficient evidence of a new or continuing contract, whereby to take any case
out of the operation of the enactments of the statutes of limitations, or to deprive any
party of the benefit thereof, unless such acknowledgment or promise shall be made or
contained by or in some writing to be signed by the party chargeable thereby. And
that where there shall be two or more joint contractors, or executors or administrators
of any contractor, no such joint contractor, executor, or administrator shall lose the
benefit of the said enactments, or either of them, so as to be chargeable in respect or
by reason only of any written acknowledgment or promise made and signed by any
other or others of them. The act not to alter the effect of any payment of any principal
or interest made by any person whatsoever. And in actions to be commenced against
two or more such joint contractors, or executors or administrators, if it shall appear at
the trial, or otherwise, that the plaintiff, though barred by either of the said recited acts,
or this act, as to one or more of such joint contractors, or executors or administrators,
shall nevertheless be entitled to recover against any other or others of the defendants
by virtue of a new acknowledgment or promise, or otherwise, judgment may be given
and costs allowed for the plaintiff as to such defendant or defendants against whom he
shall recover, and for the other defendant or defendants against the plaintiff.
By sect. 2, that if defendant in action on simple contract shall plead in abatement to
the effect that any other person ought to be jointly sued, and issue be joined on such
plea, and it should appear at the trial that the action could not, by reason of the said
recited acts, or the present act, be maintained against the other person named in such
plea, the issue joined on such plea should be found against the party pleading the
same.
By sect. 3, no endorsement or memorandum of payment made after the 1st of January,
1829, upon any promissory-note, bill of exchange, or other writing, by or on behalf of
the party to whom such payment shall be made, shall be deemed sufficient proof of sucb
payment, so as to take the case out of the operation of either of the said statutes.
By sect. 4, said recited acts and the present act shall apply to the case of any debt on
simple contracts by way of setoff on the part of any defendant, either by plea, notice, oi
otherwise.
By sect. 8, no memorandum or other writing made necessary by the act shall be deemed
to be an agreement within the meaning of the Stamp Acts.-—Chittv.
a Some important alterations have been made by two recent statutes as to the limita
tion of actions and suits. By one of these statutes, (3 & 4 W. IV. c. 27, s. 2,) one
period of limitation is established for bringing suits and actions relating to lands and
rents, it being enacted that after the 31st day of December, 1833, no person shall bring
an action to recover any land or rent but within twenty years next after the time at which
the right to bring such action shall have first accrued, except in cases of disability, when
ten years longer is allowed, (s. 16 ;) but no action or suit shall be brought beyond forty
years after the right of action accrued. S. 17. By s. 41, no arrears of dower shall be
recovered for more than six years ; and (s. 42) no arrears of rent or interest are to bo
recovered for more than six years. By the other of these statutes, (3 & 4 W. IV. c. 42,
s. 3,) an action of debt for rent upon an indenture, actions of covenant or debt upon
bond or other specialty, action of debt or scire facias upon recognizance, action of debt
upon awards, where the submission is not by specialty or for fines in respect of copyhold
estates, or for an escape, or for money levied on fieri facias, and actions for penalties,
damages, or sums of money given to the party grieved by any statute, shall be com
menced within the following times :—Actions of debt for rent or covenant, or debt upon
bond or other specialty, actions of debt or scire facias upon recognizance, within twenty
years after the cause of action ; actions by the party grieved, two years after the cause of
luch actions ; and other actions within six years after the cause of action. But it ia
provided that nothing herein enacted shall extend to any action by statute specially
■ imited.—Stewabt.
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fay the statute last mentioned to six years after the cause of at tion commenced
and actions of assault, menace, battery, mayhem, and imprisonment, must .e
brought within four years, and actions for words within two years, after tho in
jury committed." And by the statute 31 Eliz. c. 5, all suits, indictments, and
informations, upon any penal statutes, where any forfeiture is to the crown
ilone, shall be sued within two years ; and where the forfeiture is to a subject,
3r to the crown and a subject, within one year, after the offence committed,"
anless where any other time is specially limited by the statute. Lastly, bj.
statute 10 "W. III. c. 14, no writ of error, scire facias, or other suit, shall be
brought to reverse any judgment, fine, or recovery, for error, unless it be pro
secuted within twenty years." The use of these statutes of limitation is to pre
serve the peace of the kingdom, and to prevent those innumerable perjuries
wrhich might ensue if a man were allowed to bring an action for any injury
committed at any distance of time. *Upon both these accounts the law r*ono
therefore holds, that " interest reipublicm ut sit finis litium:" and upon the L
jame principle the Athenian laws in general prohibited all actions where the
injury was committed five years before the complaint was made.(e) If there
fore in any suit the injury or cause of action happened earlier than the period
expressly limited by law, the defendant may plead the statutes of limitations
in Dar : as upon an assumpsit, or promise to pay money to the plaintiff, the de
fendant may plead non assumpsit infra sex annos; he made no such promise
within six years ; which is an effectual bar to the complaint."
An estoppel is likewise a special plea in bar ; which happens where a man
hath done some act or executed some deed which estops or precludes him from
averring
hold) levies
anya thing
fine totoanother
the contrary.
person. AsThough
if tenant
thisforis years
void as
(who
to strangers,
hath no freeyet
it shall work as an estoppel to the cognizor ; for if he afterwards brings an
action to recover these lands, and his fine is pleaded against him, he shall
thereby be estopped from saying that he had no freehold at the time and
therefore was incapable of levying it.
The conditions and qualities of a plea (which, as well as the doctrine of
estoppels, will also hold equally, mutatis mutandis, with regard to other parts
of pleading) are—1. That it be single and containing only one matter; for
duplicity begets confusion. But by statute 4 & 5 Anne, c. 16, a man with
leave of the court aiay plead two or more distinct matters or single pleas ; as,
(■) Pott. Ant b. i. c 21.
" The statute makes an exception for all persons who shall be under age, feme-coverts,
non compos mentis, in prison, or abroad, when the cause of action accrues ; and the limita
tions
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only
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of action
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s. 19 respective
extends this
impedi
pro'
By the statute 9 Geo. IV. c. 14, usually called Lord Tenterden's Act, in actions upon
any simple contract, no acknowledgment or promise by words only shall be sufficient
evidence of a new or continuing contract, whereby to take the case out of the operation
of the statute 21 Jac. I. c. 16 ; but any such acknowledgment or promise must be in writing,
signed by the party chargeable thereby. That statute also enacts that, when there are
several joint contractors or executors or administrators of a contractor, one of them shall
not lose the benefit of the statute by reason of a written acknowledgment or promise made
by another ; and the statute 19 & 20 Vict. c. '.>7 contains an enactment to the same effect
with respect to a payment by any joint contractor or joint debtor, or the executor or
administrator of any contractor.—Kerr.
° Where the forfeiture is to the crown and a subject, a common informer must suo
within one year, and the crown may prosecute for the whole penalty at any time within
two years after that year ended.—Chitty.
" But now, by the Common-Law Procedure Act, 1852, s. 146, error must be brought
within six years.—Stewart.
9 Besides these statutes of limitations pointed out by the learned commentator, there
are various others, as the 4 Anne, c. 16, s. 17, relating to seamen's wages ; and the 24
Geo. 11. c. 44, s. 8, ante, 1 book, 354, n. (37), as to actions against justices, constables, Ac. ;
and the 28 Geo. III. c. 37, s. 23, as to actions against persons in the customs and excise:
and the 43 Geo. III. c. 99, s. 70, as to actions against tax-collectors, &o. &c.—Chitty.
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in an action of assault and battery, these three, not guilty, son assault demesne,
and the statute of limitations. 2. That it be direct and positive, and not argu
mentative. 3. That it have convenient certainty of time, place, and persons.
4. That it answer the plaintiff's allegations in every material point. 5. That
it be so pleaded as to be capable of trial.10
*309 1
^Special pleas are usually in the affirmative, sometimes in the negaJ tive; but they always advance some new fact not mentioned in the
declaration ; and then they must be averred to be true in the common form,—
" and this he is ready to verify." This is not necessary in pleas of the general
issue ; those always containing a total denial of the facts before advanced by
the other party, and therefore putting him upon the proof of them.
It is a rule in pleading that no man be allowed to plead specially such a plea
as amounts only to the general issue, or a total denial of the charge ; but iD
such case he shall be driven to plead the general issue in terms, whereby the
whole question is referred to a jury. But if the defendant, in an assize or
action of trespass, be desirous to refer the validity of his title to the court
rather than the jury, he may state his title specially, and at the same time
give colour to the plaintiff, or suppose him to have an appearance or colour of
title, bad, indeed, in point of law, but of which the jury are not competent
judges. As, if his own true title be, that he claims by feoffment, with livery
from A., by force of which he- entered on the lands in question, he cannot
plead this by itself, as it amounts to no more than the general issue, nul tort,
nul disseisen, in assize, or not guilty in an action of trespass. But he may
allege this specially, provided he goes further, and says, that the plaintiff
claiming by colour of a prior deed of feoffment without livery, entered ; upon
whom he entered ; and may then refer himself to the judgment of the court
which of these two titles is the best in point of law.(/)M
When the plea of the defendant is thus put in, if it does not amount to an
issue or total contradiction of the declaration, but only evades it, the plaintiff
may plead again, and reply to the defendant's plea ; either traversing it ; that
is, totally denying it ; as if in an action of debt upon bond the defendant
*310 1 P^ea^8 solvtt ao- diem, that he paid the money when *due ; here the
J plaintiff in his replication may totally traverse this plea by denying that
the defendant paid it; or he may allege new matter in contradiction to the
defendant's plea ; as when the defendant pleads no award made, the plaintiff
may reply and set forth an actual award, and assign a breach ;(g) or the replica
tion may confess and avoid the plea, by some new matter or distinction con
sistent with the plaintiff's former declaration ; as, in an action for trespassing
upon land whereof the plaintiff is seised, if the defendant shows a title to the
land by descent, and that therefore he had a right to enter, and gives colour to
the plaintiff, the plaintiff may either traverse and totally deny the fact of the
(/) Dr. A Stud. 2, c 63.
(f) Append. No. III. | 6.
M In addition to these qualities, it should be observed that every plea in bar must be
adapted to the nature of the action and conformable to the count, (Co. Litt. 303, a., 285,
b. Bac. Abr. Pleas, I. per tot. 1 Roll. Rep. 216 ;) must answer the whole declaration or
count, or rather all that it assumes in the introductory part to answer, and no more,
(Co. Litt. 303, b. Com. Dig. Pleader, E. 1, 36. 1 Saund.' 28. 2 B. & P. 427. 3 B. & P.
174;) must admit or confess the fact it justifies, (3 T. R. 298. 1 Salk. 394. Carth. 380
1 Saund. 28;) must be certain, (Com. Dig. tit. Pleader, E. 5, Ac. ;) and must be true, and
not too large. Hob. 295. Bac. Abr. tit. Pleas, G. 4. For more particular information ai
to these qualities, see 1 Chitt. on PI. 451 to 463 ; as to their forms and particular parts,
see id. 467 to 477.
The same rules which prevail in the construction and allowance of a declaration do so
in the case of pleas in bar. See ante, 289. notes 1, 2, 3. If the plea be bad in part, it is
so for the whole. Com. Dig. Pleader, E. 36. 3 T. R. 376. 3 B. 4 P. 174. 1 Saund. 337.
The rules as to surplusage in a declaration here also prevail. Ante, 293, notes 1, 2, 3.—
Chitit.
*' But this form of pleading is now abolished, and other facilities for referring questions
of title directly to the court are given by the Cor"mon-Law Procedure Act, 1852.—
Btkwart.
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descent; or he may confess and avoid it by replying, that true it is that such
descent happened, but that since the descent the defendant himself demised
the lands to the plaintiff for a term of life." To the replication the defendant
may rejoin, or put in an answer, called a rejoinder. The plaintiff may answer
the rejoinder by a sur-rejoinder ; upon which the defendant may rebut ; and the
plaintiff answer him by a sur-rebutter. Which pleas, replications, rejoinders,
Bur-rejoinders, rebutters, and sur-rebutters answer to the exceptio, replicatw,
duplicatio, triplicatio, and quadruplicate of the Eoman laws.(A)a
The whole of this process is denominated the pleading ; in the several stages
of vrhich it must be carefully observed not to depart 01 vary from the title or
defence which the party has once insisted on. For tiis (which is called a
departure in pleading) might occasion endless altercation. Therefore the
replication must support the declaration, and the rejoinder must support the
plea, without departing out of it. As in the case of pleading no award made,
in consequence of a bond of arbitration, to which the plaintiff replies, setting
forth an actual award ; now the defendant cannot rejoin that he hath per
formed this award, for such rejoinder would be an entire departure from his
original plea, which alleged that no such award was made : therefore he has
now no other *choice but to traverse the fact of the replication, or else to r„,.
demur upon the law of it.
Yet in many actions the plaintiff who has alleged in his declaration a general
wrong may in his replication, after an evasive plea by the defendant, reduce
that general wrong to a more particular certainty, by assigning the injury
afresh, with all its specific circumstances, in such manner as clearly to ascertain
and identify it, consistently with his general complaint ; which is called a new
or novel assignment. As, if the plaintiff in trespass declares on a breach of his
close in D., and the defendant pleads that the place where the injury is said to
have happened is a certain close of pasture in D., which descended to him from
B. his father, and so is his own freehold ; the plaintiff may reply and assign
another close in D., specifying the abuttals and boundaries, as the real place
of the injury.(i)
It hath previously been observed(A) that duplicity in pleading must be
avoided. Every plea must be simple, entire, connected, and confined to one
single point : it must never be entangled with a variety of distinct, independent
answers to the same matter ; which must require as many different replies,
and introduce a multitude of issues upon one and the same dispute. For this
would often embarrass a jury, and sometimes the court itself, and at all events
would greatly enhance the expense of the parties. Yet it frequently is expe
dient to plead in such a manner as to avoid any implied admission of a fact
which cannot with propriety or safety be positively affirmed or denied. And
this may be done by what is called a protestation; whereby the party inter
poses an oblique allegation or denial of some fact, protesting (by the gerund
(») Inrt. 4, 14. Bract. I. 6, tr. 6, c L
(*) P. 308.
(«) Bro. Abr. tit. trapats, 206, 248.
u As to the several replications in general, see 1 Chitt. on PI. 4th ed. 500 to 518; and
as to their forms and parts in particular, id. 518 to 555. The general qualities of a repli
cation are that it must answer the plea, and answer so much of it as it professes to
answer, or it will be a discontinuance, (Com. Dig. tit. Pleader, F. 4, W. 2. 1 Saund.
338:) and it must answer the plea directly, not argumentatively, (10 East, 205;) it must
not depart from the declaration. 2 Saund. 84, a., n. 1. Co. Litt. 304, a. 2 Wils. D8. See
1 Chitt. on PI. 556 to 560. It must be certain ; and it is said that more certainty is
requisite in a replication than a declaration, though certainty to a common intent is in
general sufficient, (Com. Dig. Pleader, F. 17. 12 East, 263 ;) and, lastly, it must not be
double, or, in other words, contain two answers to the same plea, (10 East, 73. 2 Camp.
176, 177. Com. Dig. Pleader, F. 16 ;) and the plaintiff cannot reply double, under the 4
Anne, c. 16, (Fortes. 335,) unless in replevin, (2 B. & P. 368, 376;) and more particularly
as to these qualities, see 1 Chitt. on PI. 556 to 562. An entire replication bad ;n part ia
bad for the whole. Com. Dig. Pleader, F. 25. 3 T. R. 376. 1 Saund. 28, n. 3.—Chittt.
31 Formerly but one replication and but one rejoinder were allowed; but the rule has
l>e<in altered by the Common-Law Procedure Act, 1852. A party, however, can only
have several replications, rejoinders, 4c. by leave of the court or a judge.—Stewart.
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protestando) that such a matter does or does not exist; and at the same time
avoiding a direct affirmation or denial. Sir Edward Coke hath defined(i) a
protestation (in the pithy dialect of that age) to be " an exclusion of a con*3191 c^u8i°n-" *For the use of it is, to save the party from being concluded
"J with respect to some fact or circumstance, which cannot T>e directly
affirmed or denied without falling into duplicity of pleading ; and which yet,
if he did not thus enter his protest, he might be deemed to have tacitly waived
or admitted. Thus, while tenure in villenage subsisted, if a villein had brought
an action against his lord, and the lord was inclined to try the merits of ".he
demand, and at the same time to prevent any conclusion against himself that
he had waived his seignory ; he could not in this case both plead affirmatively
that the plaintiff was his villein, and also take issue upon the demand; for then
his plea would have been double, as the former alone would have been a good
bar to the action ; but he might have alleged the villenage of the plaintiff, by
way of protestation, and then have denied the demand. By this means the
future vassalage of the plaintiff was saved to the defendant in case the issue
was found in his (the defendant's) favor ;(m) for the protestation prevented
that conclusion,
fence,
that he had
which
enfranchised
would otherwise
the plaintiff,(n)
have resulted
since nofrom
villein
thecould
rest of
maintain
his do
a civil action against his lord. So also, if a defendant, by way of inducement
to the point of his defence, alleges (among other matters) a particular mode of
seisin or tenure, which the plaintiff is unwilling to admit, and yet desires to
take issue on the principal point of the defence, he must deny the seisin or
tenure by way of protestation, and then traverse the defensive matter. So,
lastly, if an award be set forth by the plaintiff, and he can assign a breach in
one part of it, (viz., the non-payment of a sum of money,) and yet is afraid to
admit the performance of the rest of the award, or to aver in general a non
performance of any part of it, lest something should appear to have been
performed ; he may save to himself any advantage he might hereafter make of
the general non-performance, by alleging that by protestation, and plead only
the non-payment of the money. (o)"
♦313 1
Btage °f tne pleadings, when either side advances or affirms
any new matter, he usually (as we said) avers it to be trae ; " and this
he is ready to verify." On the other hand, when either side traverses or denies
the facts pleaded by his antagonist, he usually tenders an issue, as it is called ;
the language of which is different according to the party by whom the issue is
tendered; for if the traverse or denial comes from the defendant, the issue is
tendered in this manner, " and of this he puts himself upon the country,"
thereby submitting himself to the judgment of his peers ;(p) but if the traverse
lies upon the plaintiff he tenders tne issue, or prays the judgment of the peers
against the defendant in another form; thus: "and this he prays may be in
quired of by the country."
But if either side (as, for instance, the defendant) pleads a special negative
plea ; not traversing or denying any thing that was before alleged, but dis
closing some new negative matter ; as, where the suit is on a bond, conditioned
to perform an award, and the defendant pleads, negatively, that no award was
made, he tenders no issue upon this plea; because it does not appear whether
the fact will be disputed, the plaintiff not having yet asserted the existence of
any award; but wnen the plaintiff replies, and sets forth an actual specific
award, if then the defendant traverses the replication, and denies the making
of any such award, he then, and not before, tenders an issue to the plaintiff
For when in the course of pleading they come to a point which is affirmed on
one side, and denied on the other, they are then said to be at issue; all their
debates being at last contracted into a single point, which must now be deter
mined either in favour of the plaintiff or of the defendant.
m 1 1 nst. 124.
(•) Append. No. HI. J 8.
(«) Co. Litt. 126.
(») Ibid. No. II. i 4.
(») See book U. ch. 6, p, 94.
** No protestation is now required—or allowed, indeed—in any pleading ; but eithel
party is entitled to the same advantage as if protestation bad been made.—Kerb.
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CHAPTER XXI.
OF ISSUE AND DEMURRER.
•Issue, exitus, being the end of all the pleadings, is the fouith part 01 r*ui4
stage of an action, and is either upon matter of law, or matter of fact. *■
An issue upon matter of law is called a demurrer: and it confesses the facts
to be true, as stated by the opposite party ; but denies that, by the law arising
upon those facts, any injury is done to the plaintiff, or that the defendant has
made out a legitimate excuse ; according to the party which first demurs, demoratur, rests or abides upon the point m question. As, if the matter of the
plaintiff's complaint or declaration be insufficient in law, as by not assigning
any sufficient trespass, then the defendant demurs to the declaration : if, on the
other hand, the defendant's excuse or plea be invalid, as if he pleads that he
committed the trespass by authority from a stranger, without making out the
stranger's right ; here the plaintiff may demur in law to the plea : and so on
in every other part of the proceedings, where either side perceives any material
objection
The form
in of
point
such
of demurrer
law, uponiswhich
by averring
he maythe
restdeclaration
his case. or plea, the repli
cation or rejoinder, to be insufficient in law to maintain the action or r*oir
the defence; and therefore praying *judgment for want of sufficient *■
matter alleged, (a) Sometimes demurrers are merely for want of sufficientform
in the writ or declaration. But in cases of exceptions to the form or mannei
of pleading, the party demurring must, by statute 27 Eliz. c. 5, and 4 & 5 Anne,
c. 16, set forth the causes of his demurrer, or wherein he apprehends the de
ficiency to consist.1 And upon either a general or such a special demurrer, the
opposite party must aver it to be sufficient, which is called a joinder in demur
rer,^) and then the parties are at issue in point of law. Which issue in law,
or demurrer, the judges of the court before which the action is brought must
determine.
An issue of fact is where the fact only, and not the law, is disputed. And
when he that denies or traverses the fact pleaded by his antagonist has ten
dered the issue, thus, " and this he prays may be inquired of by the country ;"
or, " and of this he puts himself upon the country ;" it may immediately be
subjoined by the other party, " and the said A. B. doth the like." Which done,
the issue is said to be joined, both parties having agreed to rest the fate of the
cause upon the truth of the fact in question.(c) And this issue of fact must,
generally speaking, be determined, not by the judges of the court, but by some
other method ; the principal of which methods is that by the country, per pais,
(in Latin per patriam,') that is, by jury. Which establishment of different tri
bunals for determining these different issues is in some measure agreeable to
the course of justice in the Roman republic, where the judices ordinarii deter
mined only questions of fact, but questions of law were referred to the decision*
cf the centumviri.(dy
(•) Append. No. III. J 8.
(«) Ibid. No. II. J 4.
(») Ibid.
f) Cic de Orator. 1. 1 , c. 38.
1 Either party may demur when the preceding pleadings of his adversary are defective
A demurrer has been defined to be a declaration that the party demurring will go no
further, because the other has not shown sufficient matter against him. 5 Hod. 132.
Co. Litt. 71, b. When the pleading is defective in substance, a general demurrer will
suffice ; but where the objection is to the form, the demurrer must be special. Bac. Abr.
Pleas, N. 5. A special demurrer must not merely show the kind of fault, but the specifio
wise,
* Formerly
to the asame
partypleading
could notatinthe
anysame
case demur
time. and
A defendant
plead, by way
couldof not,
traverse
for instance,
or other
answer a declaration, first, by a demurrer, for that it showed no cause of action ; and,
$econdly, by pleading in confession and avoidance that the plaintiff had released the suit ;
liar the objection in point of law could not be raised with an issue in fact, the demurrer
Vol. II.—16
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But here it will be proper to observe, that during the whole of these pro
ceedings, from the time of the defendant's appearance in obedience to the
tQ-.fi, king's writ, it is necessary *that both the parties be kept or continued
' in court from day to day, till the final determination of the suit. For
the court can determine nothing unless in the presence of both the parties, in
person or by their attorneys, or upon default of one of them, after his original
appearance and a time prefixed for his appearance in court again. Therefore,
in the course of pleading, if either party neglects to put in his declaration, plea,
replication, rejoinder, and the like, within the times allotted by the standing
rules of the court, the plaintiff, if the omission be his, is said to be non-suit, or
not to follow and pursue his complaint, and shall lose the benefit of his writ :
or, if the negligence be on the side of the defendant, judgment may be had
against him for such his default. And, after issue or demurrer joined, as well
as in some of the previous stages of proceeding, a day is continually given and
entered upon the record, for the parties to appear on from time to time, as the
exigence of the case may require. The giving of this day is called the con
tinuance, because thereby the proceedings are continued without interruption
from one adjournment to another. If these continuances are omitted, the cause
is thereby discontinued, and the defendant is discharged sine die, without a day,
for this turn : for by his appearance in court he has obeyed the command of
the king's writ ; and, unless he be adjourned over to a certain day, he is no
longer bound to attend upon that summons; but he must be warned afresh,
ana the whole must begin de novo.*
Now, it may sometimes happen, that after the defendant has pleaded, nay,
even after issue or demurrer joined, there may have arisen some new matter,
which it is proper for the defendant to plead ; as that the plaintiff, being a femesole, is since married, or that she has given the defendant a release, and the
like : here, if the defendant takes advantage of this new matter as early as he
possibly can, viz., at the day given for his next appearance, he is permitted to
plead it in what is called a plea of puis darrein continuance, or since the last ad*3171 j°urnmeilt-4 *For it would be unjust to exclude him from the benefit
J of this new defence, which it was not in his power to make when he
pleaded the former. But it is dangerous to rely on such a plea, without due
consideration ; for :W confesses the matter which was before in dispute between
the parties.(e) Ana i'. is not allowed to be put in, if any continuance has inter
vened between the arising of this fresh matter and the pleading of it : for then
the defendant is guilty of neglect, or laches, and is supposed to rely on the merits
of his former plea. Also it is not allowed after a demurrer is determined, or
verdict given ; Decause the relief may be had in another way, namely, by writ
of audita querela, of which hereafter. And these pleas puis darrein continuance,
when brought to a demurrer in law or issue of fact, shall be determined in like
manner as other pleas.
We have said that demurrers, or questions concerning the sufficiency of the
matters alleged in the pleadings, are to be determined by the judges of the
(•) Cro. Eli* 49.
being considered to admit the facts, although in reality this was only for the sake of
argument. Now, however, a party may plead and demur to the same pleading at the
same time, if he can satisfy a judge or the court that he ought to be allowed to do so.
He may—as is but reasonable—be required to make an affidavit of the truth of the facto
stated in the pleas, and of his belief that the objections raised by the demurrer are valid
in law, before such leave will be granted. And the court or judge, in granting leave,
may direct which shall be first determined, the issue in law or the issue in fact.—Kerr.
* But these continuances are now become mere matter of form, and may be entered
at any time to make the record complete.—Coleridge.
4 This plea, though treated in some respects as a dilatory plea, the court cannot refuse
to receive, (2 Wils. 157. 3 T. R. 554. 1 Marsh. 280. 5 Taunt. 333. 1 Stark. 62;) but it
must be verified on oath before it is filed. Freem. 252. 1 Stra. 493. 2 Smith's Rep. 396.
It may be pleaded at nisi prius as well as in banc, but cannot be amended after the
raizes are over. Yelv. 181. Freem. 252. Bull. N. P. 309. See further, 1 Chitty on PI
4th ed. 569 to 573.—Cdittt.
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wards entered on record; and copies thereof, called paper-books, are delivered to
the judges to peruse.4 The record(J) is a history of the most material pro
ceedings in the cause, entered on a parchment roll, and continued down to the
present time ; in which must be stated the original writ and summons, all the
pleadings, the declaration, view, or oyer prayed, the imparlances, plea, replication,
rejoinder, continuances, and whatever further proceedings have been had; all
entered verbatim on the roll, and also the issue or demurrer, and joinder therein
These were formerly all written, as indeed all public proceedings were, in
Norman or law French,' and even the arguments of the counsel and decisions
of the court were in the same barbarous dialect. An evident and shameful
badge, it must be owned, of tyranny and foreign servitude; being *in- r*qie
troduced under the auspices of William the Norman, and his sons : L
whereby the ironical observation of the Roman satirist came to be literally
verified, that " Gallia causidicos docuit facunda £ritannos."(g) This continued
till the reign of Edward III.; who, having employed his arms successfully in
subduing the crown of France, thought it unbeseeming the dignity of the victors
to use any longer the language of a vanquished country. By a statute, there
fore, passed in the thirty-sixth year of his reign,(A) it was enacted, that for the
future all pleas should be pleaded, shown, defended, answered, debated, and
judged in the English tongue ; but be entered and enrolled in Latin. In like
manner as Don Alonso X., king of Castile, (the great-grandfather of our Edward
III.,) obliged his subjects to use the Castilian tongue in all legal proceedings ;(j)
and as, in 1286, the German language was established in the courts of the em
pire^/;) And perhaps if our legislature had then directed that the writs them
selves, which are mandates from the king to his subjects to perform certain acts
or to appear at certain places, should have been framed in the English language,
according to the rule of our autient law,(J) it had not been very improper. But
the record or enrolment of those writs and the proceedings thereon, which was
calculated for the benefit of posterity, was more serviceable (because more
durable) in a dead and immutable language than in any flux or living one. The
practisers, however, being used to the Norman language, and therefore ima
gining they could express their thoughts more aptly and more concisely in that
than in any other, still continued to take their notes in law-French; and of
course, when those notes came to be published, under the denomination of
reports, they were printed in that barbarous dialect ; which, joined to the addi
tional terrors of Gothic black letter, has occasioned many a student to throw
away his Plowden and Littleton, without venturing to attack a page of them.
And yet, in reality, upon a nearer acquaintance, they would have found nothing
very formidable in the language; which differs in its grammar *and r*Qio
orthography as much from the modern French, as the diction of Chaucer L
and Gower does from that of Addison and Pope. Besides, as the English and
Norman languages were concurrently used by our ancestors for several centuries
together, the two idioms have naturally assimilated, and mutually borrowed
from each other : for which reason the grammatical construction of each is so
very much the same, that I apprehend an Englishman (with a week's prepa
ration) would understand the laws of Normandy, collected in their grand coustumier, as well, if not better, than a Frenchman bred within the walls of Pans.
The Latin, which succeeded the French for the entry and enrolment of pleas,
and which continued in use for four centuries, answers so nearly to the English
Append. No. n. { 4. No. in. { 6.
(«) Mod. Un. Hurt. xx. 211.
Juv. zt. 111.
(*) Ibid. xxix. 236.
') a IS.
(>) Mlrr. a i, { 8.
• The plaintiff, or his attorney, must deliver paper-books to the chief justice and senior
judge, and the defendant, or his attorney, to the two other judges. R. M. 17 Car. 1.—
Chitt*.
•This is disputed, with great reason, by Mr. Serjeant Stephen, Pleading, Appendix, p.
xxii., who things that the record was always in Latin.—Stewart.
M7
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(oftentimes word for word) that it is not at all surprising it should generally be
imagined to be totally fabricated at home, with little more art or trouble than
by adding Roman terminations to English words. "Whereas in reality it is a
very universal dialect, spread throughout all Europe at the irruption of tho
northern nations, and particularly accommodated and moulded to answer all
the purposes of the lawyers with a peculiar exactness and precision. This is
principally owing to the simplicity, or (if the reader pleases) the poverty and
baldness, of its texture, calculated to express the ideas of mankind just as they
arise in the human mind, without any rhetorical flourishes or perplexed orna
ments of style ; for it may be observed, that those laws and ordinances, of publio
as well as private communities, are generally the most easily understood, where
strength and perspicuity, not harmony or elegance of expression, have been
principally consulted in compiling them. These northern nations, or rathei
their legislators, though they resolved to make use of the Latin tongue in promulging their laws, as being more durable and more generally known to their
conquered subjects than their own Teutonic dialects, yet (either through choice
*320 1 or nece88ity) have frequently intermixed therein some words of a Gothic
J original, which is more or less the case in every country *of Europe,
and therefore not to be imputed as any peculiar blemish in our English legal
Latinity.(m) The truth is, what is generally denominated law-Latin is in reality
a mere technical language, calculated for eternal duration, and easy to be appre
hended both in present and future times ; and on those accounts best suited to
preserve those memorials which are intended for perpetual rules of action. The
rude pyramids of Egypt have endured from the earliest ages, while the more
modern and more elegant structures of Attica, Rome, and Palmyra have sunk
beneath the stroke of time.
As to the objection of locking up the law in a strange and unknown tongue,
that is of little weight with regard to records, which few have occasion to read
but such as do, or ought to, understand the rudiments of Latin. And, besides, it
may be observed of the law-Latin, as the very ingenious Sir John Davis(n) ob
serves of the law-French, " that it is so very easy to be learned, that the meanest
wit that ever came to the study of the law doth come to understand it almost
perfectly in ten days without a reader."
It is true indeed that the many terms of art, with which the law abounds,
are sufficiently harsh when Latinized, (yet not more so than those of other
sciences,) and may, as Mr. Seldon observes,(o) give offence " to some gramma
rians of squeamish stomachs, who would rather choose to live in ignorance of
things the most useful and important, than to have their delicate ears wounded
by the use of a word unknown to Cicero, Sallust, or the other writers of the
Augustan age." Yet this is no more than must unavoidably happen when
things of modern use, of which the Romans had no idea and consequently no
*3211 Pnrase8 *° express them, come to be delivered in the Latin tongue. It
J would puzzle *the most classical scholar to find an appellation, in his
Eure Latinity, for a constable, a record, or a deed of feoffment ; it is therefore to
e imputed as much to necessity, as ignorance, that they were styled in our
forensic dialect constabularius, recordum, and feoffamentum. Thus, again, another
uncouth word of our anlient laws, (for I defend not the ridiculous barbarisms
sometimes introduced by the ignorance of modern practisers,) the substantive
murdrum, of tho verb murdrare, however harsh and unclassical it may seem, was
necessarily framed to express a particular offence ; since no other word in being,
oceidere, interficere, necare, or the like, was sufficient to express the intention of the
criminal, or quo animo the act was perpetrated ; and therefore by no means came
up to the notion of murder at present entertained by our law ; viz., a killing
with malice aforethought.
A similar necessity to this produced a similar effect at Byzantium, when the
Roman laws were turned into Greek for the use of the Oriental empire : for,
C»)The following sentence, " Si quig ad battalia curte xua stamp, In the laws of the Burgnndiane on the con
tMm'f, if any one goes oat of his own court to light." Ac, before the end of the fifth century Add. 1, c 6, { 2.
Biay raise a smile in the student as a flaming modern Angli- {*) Pref. Rep.
•bun ; but ho may meet with it, among ethers of tho same (•) Pref. ad Saduur.
22-
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without any regard to Attic elegance, the lawyers of the imperial courts made
no scruple to translate fidei commissarios, fitdeixu/xmaaapwuz ;(p) cubiculum, xoufiooxUwv ;(j) filium-familias, xaida-yapdtas ;(r) repudium, psnouiwv :(s) compromissum
to^Tpiifiiaauv ;(t~) reverentia et obsequium, pevzpevTta xai oflatxootw ;(u) and the liko.
They studied more the exact and precise import of the words than the neatness
and delicacy of their cadence. And many academical readers will excuse me
for suggesting that the terms of the law are not more numerous, more uncouth,
or more difficult to be explained by a teacher, than those of logic, physics, and
the whole circle of Aristotle's philosophy, nay, even of the politer arts of archi
tecture and its kindred studies, or the science of rhetoric itself. Sir Thomas
Moro's famous legal question(w) contains in it nothing more difficult than the
•definition which in his time the philosophers currently gave of their rnov-t
materia prima, the groundwork of all natural knowledge; that it is "neque >• "
quid, neque quantum, neque quale, neque aliquid eorum quibus ens determinatur;" or
its subsequent explanation by Adrian Heereboord, who assures us(x) that " ma
teria prima non est corpus, neque per formam corporeitatis, neque per simplicem essentiam: est tamen ens, et quidem substantia, licet incompleta; habetque actum ex se
entitativum, et simul est potentia subjectiva." The law therefore, with regard to
its technical phrases, stands upon the same footing with other studies, and re
quests only the same indulgence.
This technical Latin continued in use from the time of its first introduction
till the subversion of our antient constitution under Cromwell; when, among
many other innovations in the law, some for the better and some for the worse,
the language of our records was altered and turned into English But, at tbe
restoration of king Charles, this novelty was no longer countenanced; the practisers finding it very difficult to express themselves so concisely or significantly
in any other language but the Latin. And thus it continued without any sen
sible inconvenience till about the year 1730, when it was again thought proper
that the proceedings at law should be done into English; and it was accordingly
so ordered by statute 4 Geo. II. c. 26. This provision was made, according to
the preamble of the statute, that the common people might have knowledge
and understanding of what was alleged or done for and against them in the
Erocess and pleadings, the judgment and entries, in a cause. Which purpose
as, I fear, not been answered ; being apt to suspect that the people are now,
after many years' experience, altogether as ignorant in matters of law as before.
On the other hand, these inconveniences have already arisen from the alteration;
that now cany clerks and attorneys are hardly able to read, much less to under
stand, a record even of so modern a date as the reign of George the First. And
it has much enhanced the expense of all legal proceedings : for since the practisers are confined (for *the sake of the stamp-duties, which are thereby r*3<>3
considerably increased) to write only a stated number of words in a ^
sheet ; and as the English language, through the multitude of its particles, is
much more verbose than the Latin, it follows that the number of sheets
must be very much augmented by the change. (y) The translation also of
technical phrases, and the names of writs and other process, were found to be
so very ridiculous (a writ of nisi prius, quare impedit, fieri facias, habeas corpus,
and the rest, not being capable of an English dress with any degree of serious
ness) that in two years' time it was found necessary to make a new act, 6 Geo.
II. o. 14 ; which allows all technical words to continue in the usual language,
andWhat
has thereby
is said ofalmost
the alteration
defeated every
of language
beneficial
by the
purpose
statute
of the
4 Geo.
former
II. c.statute.
26 will
hold equally strong with respect to the prohibition of using the antient im
mutable court-hand in writing the records or other legal proceedings ; \* nereby
the reading of any record that is fifty years old is now become the object of
science, and calls for the help of an a itiquarian. But that branch of it, which
(#) Not.
Nor. 8,1,0.1.
(«)
See page 149.
(«)
rdict. Cbiutantinop.
(■) Philotoph.
Natural, c. 1, } 28, «c.
(r) Nor. 117, c. 1.
Vor Instance, these three words, "ttcundum formam
(•) Ibid. c. 8.
ttatuti," sre now converted into seven, " Hccording to tht
(t\ Ibid. 82, c. 11.
form of the ttatote."
<•< Ibid. '% o. 3.
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forbids the use of abbreviations, seems to be of more solid advantage, in de
livering sach proceedings from obscurity: according to the precept of Jus
tinian;^) "ne per scripturam aliqua fiat in posterum dubitatio, jubemus non per
siglorum captiones et compendiosa enigmata ejusdem codicis textum conscribi, sed per
literarum consequentiam explanari concedimus." But to return to our demurrer.
When the substance of the record is completed, and copies are delivered to
the judges, the matter of law upon which the demurrer is grounded is upon
solemn argument determined by the court, and not by any trial by jury ; and
judgment is thereupon accordingly given. As, in an action of trespass, if the
*3241 defendant in his plea confesses the fact, but "justifies it causa venationis,
-I for that he was hunting; and to this the plaintiff demurs, that is, he
admits the truth of the plea, but denies tho justification to be legal : now, on
arguing this demurrer, if the court be of opinion that a man may not justify
trespass in hunting, they will give judgment for the plaintiff; if they think that
he may, then judgment is given for the defendant. Thus is an issue in law, or
demurrer, disposed of.
An issue of fact takes up more form and preparation to settle it ; for heie the
truth of the matters alleged must be solemnly examined and established by
proper evidence in the channel prescribed by law. To which examination of
facts, the name of trial is usually confined, which will be treated of at large in
the two succeeding chapters.

CHAPTEE XXII.
OF THE SEVERAL SPECIES OF TRIAL.
,
*The uncertainty of legal proceedings is a notion so generally adopted,
J and has so long been the standing theme of wit and good humour, that
he who should attempt to refute it would be looked upon as a man who was either
incapable of discernment himself, or else meant to impose upon others. Yet it
may not be amiss, before we enter upon the several modes whereby certainty
is meant to be obtained in our courts of justice, to inquire a little wherein this
uncertainty, so frequently complained of, consists ; and to what causes it owes
its original.
It hath sometimes been said to owe its original to the number of our muni
cipal constitutions, and the multitude of our judicial decisions ;(<z) which occa
sion, it is alleged, abundance of rules that militate and thwart with each other,
as the sentiments or caprice of successive legislatures and judges have happened
to vary. The fact of multiplicity is allowed ; and that thereby the researches
of the student are rendered more difficult and laborious ; but that, with proper
industry, the result of those inquiries will be doubt and indecision, is a conse
quence that cannot be admitted. People are apt to be angry at the want of
simplicity in our laws : they mistake variety for confusion, and complicated
*32fil ca8es *°r contradictory. *They bring us the example of arbitrary go■I vernments, ■ of Denmark, Muscovy, and Prussia; of wild and unculti
vated nations, the savages of Africa and America; or of narrow domestic re
publics, in antient Greece and modern Switzerland ; and unreasonably require
the same paucity of laws, the same conciseness of practice, in a nation of freeuieji, a polite and commercial people, and a populous extent of territory.
In an arbitrary despotic government, where the lands are at the disposal of
ine prince, .the rules of succession, or the mode of enjoyment, must depend
upon his will and pleasure. Hence there can be bat few legal determinations
relating to the property, the descent, or the conveyance of real estates ; and
tho same holds in a stronger degree with regard to goods and chattels, and the
oontracts relating thereto. Under a tyrannical sway, trade must be continually
(■) De concept, digut. \ 13.
(•) See the preface to Sir John l»»Ties'i Reports, where**
many of the following topic* ore discuased more at Lug*
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in jeopardy, and of consequence can never be extensive: Jus therefore pt»ts an
end to the necessity of an infinite number of rules, which the English merchant
daily recurs to for adjusting commercial differences. Marriages are there usually
contracted with slaves ; or at least women are treated as such : no laws can be
therefore expected to regulate the rights of dower, jointures, and marriage set
tlements. Few also are the persons who can claim the privileges of any laws ;
the bulk of those nations, viz., the commonalty, boors, or peasants, being merely
villeins and bondmen. Those are therefore left to the private coercion of their
lords,
may see,
are in
esteemed
these arbitrary
(in the contemplation
states, how large
of these
a fieldboasted
of legal
legislators)
contests isincapable
already
of either right or injury, and of
entitled to no redress. Wo
rooted up and destroyed.
Again : were we a poor and naked people, as the savages of America are,
strangers to science, to commerce, and the arts as well of convenience as of
luxury, we might perhaps be content, as some of them are said to be, to refer
all disputes to the next man we meet upon the road, and so put a short r*ooj
end *to every controversy. For in a state of nature there is no room L
for municipal laws; and the nearer any nation approaches to that state, the
fewer they will have occasion for. "When the people of Rome were little better
than sturdy shepherds or herdsmen, all their laws were contained in ten or
twelve tables ; but as luxury, politeness, and dominion increased, the civil law
increased in the same proportion, and swelled to that amazing bulk which it
now occupies, though successively pruned and retrenched by the emperors
Theodosius and Justinian.
In like manner we may lastly observe, that, in petty states and narrow terri
tories, much fewer laws will suffice than in large ones, because there are fewer
objects upon which the laws can operate. The regulations of a private family
are short and well known ; those of a prince's household are necessarily more
various and diffuse.
The causes therefore of the multiplicity of the English laws are, the extent of
the country which they govern, the commerce and refinement of its inhabitants;
but, above all, the liberty and property of the subject. These will naturally
produce an infinite fund of disputes which must be terminated in a judicial way;
and it is essential to a free people, that these determinations be published and
adhered to ; that their property may be as certain and fixed as the very consti
tution of their state. For though in many other countries every thing is left in
the breast of the judge to determine, yet with us he is only to declare and pro
nounce, not to make or new-model, the law. Hence a multitude of decisions, or
cases
actly suit
adjudged,
with many
will arise
cases.
; forAnd
seldom
in proportion
will it happen
as the
thatdecisions
any one of
rulecourts
will ex
of
judicature are multiplied, the law will be loaded with decrees, that may some
times (though rarely) interfere with each other: either because succeeding
judges may not be apprized of the prior adjudication ; or because they may
think differently from their predecessors; or because the same arguments did
not occur formerly as at *present; or, in fine, because of the natural r*qoa
imbecility and imperfection that attends all human proceedings. But L
wherever this happens to be the case in any material point, the legislature is
ready, ar.d from time to time both may, and frequently does, intervene to remf ve Ihe doubt; and, upon due deliberation had, determines by a declaratory
statute how the law shall be held for the future.
Whatever instances therefore of contradiction or uncertainty may have been
gleaned from our records, or reports, must be imputed to the defects of human
laws in general, and are not owing to any particular ill construction of the Engish system. Indeed, the reverse is most strictly true. The English law is less
embarrassed with inconsistent resolutions and doubtful questions, than any other
known system of the same extent and the same duration. I may instance in
the civil law : the text whereof, as collected by Justinian and his agents, is ex
tremely voluminous and diffuse ; but the idle comments, obscure glosses, and
jarring interpretations grafted thereupon by the learned jurists are literally
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court,) are all of authority sufficient to be vouched and relied on : which must
needs
be saidbreed
of thegreat
canon
distraction
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the text thereof
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not of half
The
thesame
antiquity
may
with the common law of England; and though the more antient any system of
law is, the more it is liable to be perplexed with the multitude ofjudicial decrees.
When therefore a body of laws, of so high antiquity as the English, is in general
so clear and perspicuous, it argues deep wisdom and foresight in such as laid the
structure.
foundations, and great care and circumspection in such as have built the super,
But is not (it will be asked) the multitude of law-suits, which we daily see
*3291 anc* exPe"ence> an argument against the clearness and certainty of the
■* law itself? By no means : for *among the various disputes and contro
versies which are daily to be met with in the course of legal proceedings, it is
obvious to observe how very few arise from obscurity in the rules or maxims of
law. An action shall seldom be heard of, to determine a question of inheritance,
anless the fact of the descent be controverted. But the dubious points which
are usually agitated in our courts arise chiefly from the difficulty there is of
ascertaining the intentions of individuals, in their solemn dispositions of pro
perty ; in their contracts, conveyances, and testaments. Tt is an object indeed
of the utmost importance, in this free and commercial country, to lay as few
restraints as possible upon the transfer of possessions from band to hand, or
their various designations marked out by the prudence, convenience, necessities,
or even by the caprice, of their owners : yet to investigate the intention of the
owner is frequently matter of difficulty, among heaps of entangled conveyance**
or wills of a various obscurity. The law rarely hesitates in declaring its own
meaning; but the judges are frequently puzzled to find out the meaning of
others. Thus the powers, the interest, the privileges and properties of a tenant
for
lawlife,
: but,
andwhat
a tenant
wordsinintail,
a will
are shall
clearly
constitute
distinguished
this or
and
that
precisely
estate, settled
has occa
by
sionally been disputed for more than two centuries past, and will continue to
be disputed as long as the carelessness, the ignorance or singularity of testators
shall continue to clothe their intentions in dark or new-fangled expressions.
But, notwithstanding so vast an accession of legal controversies, arising from
bo fertile a fund as the ignorance and wilfulness of individuals, these will bear
no comparison in point of number to those which are founded upon the dis
honesty and disingenuity of the parties : by either their suggesting complaints
that are false in fact, and thereupon bringing groundless actions ; or by their
denying such facts as are true, in setting up unwarrantable defences. Exfacto
oritur jus: if therefore the fact be perverted or misrepresented, the law which
*22Q, arises from thence will unavoidably be unjust or partial. *And, in order
J to prevent this, it is necessary to set right the fact, and establish the
iruth contended for, by appealing to some mode of probation or trial, which the
law of the country has ordained for a criterion of truth and falsehood.
These modes of probation or trial form in every civilized country the great
object of judicial decisions. And experience will abundantly show, that above
a hundred of our law-suits arise from disputed facts, for one where the law is
doubted of. About twenty days in the year are sufficient in "Westminster hall,
to settle (upon solemn argument) every demurrer, or other special point of law.
ciding
that arises
the truth
throughout
of facts,the
before
nation
six: distinct
but twotribunals,
months are
in the
annually
severalspent
circuits
in de^
of
England : exclusive of Middlesex and London, which afford a supply of causes
much more than equivalent to any two of the largest circuits.
Trial, then, is the examination of the matter of fact in issue : of which there
are many different species, according to the difference of the subject, or thing
to be tr'ed : of all which we will take a cursory view in this and the subsequent
chapter. For the law of England so industriously endeavours to investigate
truth at any rate, that it will not confine itself to one, or to a few, manners of
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trial ; but varies its examination of facts according to the nature of the facta
themselves : this being the one invariable principle pursued, that as well the
best method of trial, as the best evidence upon that trial which the nature
of the case affords, and no other, shall be admitted in the English courts of
justice.
The species of trials in civil cases are seven. By record; by inspection, or ex
amination; by certificate; by witnesses; by wager of battle; by wager of luw; and
by jury.
I. First, then, of the trial by record. This is only used in one particular in
stance : and that is where a matter of record *is pleaded in any action, r*qoi
as a fine, a judgment, or the like ; and the opposite party pleads, " nttl
tiel record," that there is no such matter of record existing : upon this, issue is
tendered and joined in the following form, " and this he prays may be inquired
of by the record, and the other doth the like;" and hereupon the party pleading
the record has a day given him to bring it in, and proclamation is made in court
for him to " bring forth the record by him in pleading alleged, or else he shall
be condemned;" and, on his failure, his antagonist shall have judgment to
recover. The trial therefore of this issue is merely by the record; for, as
Sir Edward Coke(ft) observes, «• record or enrolment is a monument of so
high a nature, and importeth in itself such absolute verity, that if it be pleaded
that there is no such record, it shall not receive any trial by witness, jury, or
otherwise, but only by itself. Thus titles of nobility, as whether earl or no earl,
baron or no baron, shall be tried by the king's writ or patent only, which is
matter of record/c) Also in case of an alien, whether alien friend or enomy,
shall be tried by the league or treaty between his sovereign and ours ; for every
league or treaty is of recorded) And also, whether a manor be to be held in
antient demesne or not, shall be tried by the record of domesday in the king's
exchequer.
II. Trial by inspection, or examination, is when, for the greater expedition of a
cause, in some point or issue being either the principal question or arising col
laterally out of it, but being evidently the object of senses, the judges of the
court, upon the testimony of their own sense, shall decide the point in dispute
For, where the affirmative or negative of a question is matter of such obvious
determination, it is not thought necessary to summon a jury to decide it; who
are properly called in to inform the conscience of the court in respect of dubious
facts : and therefore when the fact, from its nature, must be evident to the court
either from ocular demonstration or other irrefragable proof, there the r^qoo
law departs *from its usual resort, the verdict of twelve men, and relies *■
on the judgment of the court alone. As in case of a suit to reverse a fine for
non-age of the cognizor, or to set aside a statute or recognizance entered into
by an infant ; here, and in other cases of the like sort, a writ shall issue to the
sheriff ;(e) commanding him that he constrain the said party to appear, that it
may be ascertained, by the view of his body by the king's justices, whether he
be of full age or not ; " ut per aspectum corporis sui constare poterit justiciariis
nostris, si pradictus A. sit plena cetatis necne."(f) If however the court has, upon
inspection, any doubt of the age of the party, (as may frequently be the case,)
it may proceed to take proofs of the fact; and, particularly, may examino the
infant himself upon an oath of voire dire, veritatem dicere, that is, to make true
answer to such questions as the court shall demand of him : or the court may
examine his mother, his godfather, or the like.(g>)
In like manner, if a defendant pleads in abatement of the suit that the
plaintiff is dead, and one appears and calls himself the plaintiff, which the
defendant denies : in this case the judges shall determine by inspection and
examination whether he be the plaintiff or not.(A) Also, if a man be found by
a jury an idiot a nativitate, he may ome in person into the chancery before the
Inet. 117 260.
Hep. 53.
Rep. 81.
Ibid.

(/)ThiB question of non-age wm format lj, according ta
Glanvil. ((. 13, c 15.) tried by a Jury of et^ht acn, thougk
now
is triedAhr.by 673.
inspection.
(#)■.!it Roll
(»>»Kop 80
23J
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chancellor, or be brought there by his friends, to be inspected '«nd examined
whether idiot or not : and if upon such view and inquiry it appears that he is
not so, the verdict of the jury and all the proceedings thereon are utterly
void and instantly of no effect.(i)
Another instance in which the trial by inspection may be used is when, upon
an appeal of mayhem, the issue joined is whether it be mayhem or no may
hem ; this shall be decided by the court upon inspection, for which purpose
*3331 tnev
*ca^ *n
a88^stance °f surgeons.^')1 And, by analogy to
J this, in an action of trespass for mayhem, the court (upon view of such
mayhem as the plaintiff has laid in his declaration, or which is certified by
the judges who tried the cause to be the same as was given in evidence to the
jury) may increase the damages at their own discretion/A) as may also be the
ease upon view of an atrocious battery.(Z) But then the Dattery must likewise
be alleged so certainly in the declaration that it may appear to be the same
with the battery inspected.
Also, to ascertain any circumstances relative to a particular day past, it hath
been tried by an inspection of the almanac by the court. Thus, upon a writ
of error from an inferior court, that of Lynn, the error assigned was that the
judgment was given on a Sunday, it appearing to be on 26 February, 26 Eliz.,
and upon inspection of the almanacs of that year it was found that the 26th
of February in that year actually fell upon a Sunday : this was held to be a
sufficient trial, and that a trial by a jury was not necessary, although it was
an error in fact ; and so the judgment was reversed.(to) But in all these cases
the judges, if they conceive a doubt, may order it to be tried by jury.
III. The trial by certificate is allowed in such cases where the evidence of
the person certifying is the only proper criterion of the point in dispute. For,
when the fact in question lies out of the cognizance of the court, the judges
must rely on the solemn averment or information of persons in such a station
as affords them the most clear and competent knowledge of the truth. As
therefore such evidence (if given to a jury) must have been conclusive, the law,
to save trouble and circuity, permits the fact to be determined upon such cer
tificate merely. Thus, 1. If the issue be, whether A. was absent with the
king in his army out of the realm in time of war; this shall be tried(n) by the
*3341 cort'ncate 0I* t*16 mareschal of *the king's host in writing under hia
J seal, which shall be sent to the justices. 2. If, in order to avoid an
outlawry or the like, it was alleged that the defendant was in prison, ultra
mare, at Bourdeaux, or in the service of the mayor of Bourdeaux, this should
have been tried by the certificate of the mayor; and the like of the captain of
Calais.(y) But when this was law(^) those towns were under the dominion of
the crown of England. And therefore, by parity of reason, it should now hold
that in similar cases arising at Jamaica or Minorca, the trial should be by cer
tificate from the governor of those islands. We also find(^) that the certificate
of the queen's messenger, sent to summon home a peeress of the realm, was
formerly held a sufficient trial of the contempt in refusing to obey such sum
mons. 3. For matters within the realm, the customs of the city of London
shall be tried by the certificate of the mayor and aldermen, certified by the
mouth of their recorder ;(r) upon a surmise from the party alleging it, that the
custom ought to be thus tried : else it must be tried by the country.(s) As,
the custom of distributing the effects of freemen deceased, of enrolling ap
prentices, or that he who is free of one trade may use another ; if any of these
or other similar points come in issue. But this rule admits of an exception
where the corporation of London is party or interested in the suit , as m an
action brought for a penalty inflicted by the custom; for there the reason of
(0 IWd. 31.
(•) 0 Rop. 31.
(i) 2 Roll. Abr. 678.
(») 2 Roll. Abr. 583.
(»)
1
Sid.
108.
(1)
176,7*.177.4 Burr. 248.
(i) Hardr. 408.
&) Dyer,
Co. Litt.
(■) Cro. Elii. 227.
(•) Bro. Abr. tit trial, pL 96.
(») Litt. 1 102.
1 All appeals of mayhem are now abolished. 59 Geo. III. c. 46.—Stewart
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the law will not endure so partial a trial; but this uistom snail b6 ietermiued
by a jury, and not by the mayor and aldermen certifying by the mouth ol
their recorder.(f) 4. In some cases the sheriff of London's certificate shall be
the final trial ; as, if tho issue be whether the defendant be a citizen of Lon
don or a foreigner,(u) in case of privilege pleaded to be sued only in the city
courts. Of a nature somewhat similar to which is the trial of the privilege of
the university, when the chancellor claims cognizance of the cause because one
of the parties is a *privileged person. In this case, the charters confirmed by act of parliament direct the trial of the question, whether a L
privileged person or no, to be determined by the certificate and notification of
the chancellor under seal, to which it hath also been usual to add an affidavit of
the fact ; but if the parties be at issue between themselves, whether A. is a
member of the university or no, on a plea of privilege, the trial shall be then
by jury and not by the chancellor's certificate
because the charters direct
only that the privilege be allowed on the chancellor's certificate when the claim
of cognizance is made by him, and not where the defendant himself pleads his
privilege ; so that this must be left to the ordinary course of determination.
5. In matters of ecclesiastical jurisdiction, as marriage, and of course general
bastardy ; and also excommunications and orders, these and other like matters
shall be tried by the bishop's certificate.(w) As, if it be pleaded in abatement
that the plaintiff is excommunicated, and issue is joined thereon ; or, if a man
claims an estate by descent, and the tenant alleges the demandant to be a bas
tard ; or, if on a writ of dower the heir pleads no marriage ; or, if the issue in
a quare impedit be whether or no the church be full by institution ; all these,
being matters of mere ecclesiastical cognizance, shall be tried by certificate
from the ordinary. But, in an action on the case for calling a man bastard, the
defendant having pleaded in justification that the plaintiff was really so, this
was directed to be tried by a jury :(x) because, whether the plaintiff be found
either a general or special bastard, the justification will be good ; and no ques
tion of special bastardy shall be tried by the bishop's certificate, but by a
jury.(y) For a special bastard is one born before marriage of parents who
afterwards intermarry; which is bastardy by our law, though not by the
ecclesiastical. It would therefore be improper to refer the trial of that ques
tion to the bishop, who, whether the child be born before or after marriage,
will be *sure to return or certify him legitimate.(2) Ability of a clerk r*gq«
presented,(a) admission, institution, and deprivation of a clerk, shall also be *tried by certificate from the ordinary or metropolitan, because of these he is
the most competent judge ;(&) but induction shall be tried by a jury, because it
is a matter of public notoriety,(c) and is likewise the corporal investiture of
the temporal profits. Resignation of a benefice may be tried in either way ;(d)
but it seems most properly to fall within the bishop's cognizance. 6. The trial
of all customs and practice of the courts shall be by certificate from the proper
officers of those courts respectively ; and what return was made on a writ by
the sheriff or under-sheriff shall be only tried by his own certificate.(e) And
thus much for those several issues or matters of fact which are proper to be
tried by certificate.
IV A fourth species of trial is that by witnesses, per testes, without the inter
vention of a jury. This is the only method of trial known to the civil law in
which the judge is left to form in his own breast his sentence upon the credit
of the witnesses examined ; but it is very rarely used in our law, which prefers
the trial by jury before it in almost every instance.* Save only that when a
(', Bob. 85.
(•) Sea Introd. to the Great Charter, edit. Oxon. fui onn
C-j
Litt.Abr.
74. 5S8.
1233.
(•) 2Co.Itoll.
(•] See book i. cb. 11.
I")
(»)
2 Inst.228.
U32. Sbow. Pari, c. 88. 2 Roll. Abr. 183, ko
(•) Co.
Hob.Litt.
179.74. 2 Lev. 250.
(•) Dyer,
(») Dyer, 79.
(*)
2
Koll.
Abr.
(•) 9 Kep. 31. 583.
* By numerous local acts for the recovery of small debts, the claim of a creditor may
be sustained by his own oath without the intervention of a jury.—Chittt.
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widow brings a writ of dower, and the tenant pleads that the husband is not
dead ; this, being looked upon as a dilatory plea, is in favour of the widow, *nd
for greater expedition allowed to be tried by witnesses examined before the
judges; and so, saith Finch,(/) shall no other case in our law. But Sir Edward
Coke(jr) mentions some others ; as to try whether the tenant in a real action
was duly summoned, or the validity of a challenge to a juror: so that Finch's
observation must be confined to the trial of direct and not collateral issues.
And in every case Sir Edward Coke lays it down that the affirmative must be
proved by two witnesses at the least.*
*337 1
^ne next BPec*e8 °f triai 18 °f great antiquity, but much dis■* used ; though still in force if the parties choose to abide by it : I mean
the trial by wager of battle.1 This seems to have owed its original to the
military spirit of our ancestors, joined to a superstitious frame of mind ; it
being in the nature of an appeal to Providence under an apprehension and
hope (however presumptuous and unwarrantable) that Heaven would give the
victory to him who had the right. The decision of suits by this appeal to the
God of battles is by some said to have been invented by the Burgundi, one of
the northern or German clans that planted themselves in Gaul. And it is true
that the first written injunction of judiciary combats that we meet with is
in the laws of Gundebald, a.d. 501, which are preserved in the Burgundian
code. Yet it does not seem to have been merely a local custom of this or that
particular tribe, but to have been the common usage of all those warlike
people from the earliest times.(A) And it may also seem, from a passage in
Velleius Paterculus,(i) that the Germans, when first they became known to the
Romans, were wont to decide all contests of right by the sword ; for when
Quintilius Varus endeavored to introduce among them the Roman laws and
method of trial, it was looked upon (says the historian) as a "novitas incognitas
disciplines, ut solita armis decerni jure terminarentur." And among the antient
Goths in Sweden we find the practice of judiciary duels established upon much
the same footing as they formerly were in our own country. (J)
This trial was introduced into England, among other Norman customs, by
William the Conqueror ; but was only used in three cases, one military, one
criminal, and the third civil. The first in the court martial, or court of chivalry
and honour ;(/c) the second in appeals of felony,(Z) of which we shall speak in
*3381
nex* book; and the third upon issue joined in a *writ of' right,
J the last and most solemn decision of real property. For in writs of
right the jus proprietatis, which is frequently a matter of difficulty, is in question -r
but other real actions being merely questions of the jus possessionis, which are
usually more plain and obvious, our ancestors did not in them appeal to the
decision of Providence. Another pretext for allowing it upon these final
writs of right was also for the sake of such claimants as might have the true
right, but yet, by the death of witnesses, or other defect of evidence, be unablo
to prove it to a jury. But the most curious reason of all is given in the Mirror,(m) that it is allowable upon warrant of the combat between David for the
people of Israel of the one party, and Goliath for the Philistines of the other
party ; a reason which pope Nicholas I. very seriously decides to be inconclunive.(n) Of battle, therefore, on a writ of right,(o) we are now to speak; and
although the writ of right itself, and of course this trial thereof, be at present
much disused, yet, as it is law at this day, it may be matter of curiosity, at
(/) L. 423.
(*) Co. Lltt 261.
(») Inrt. 8.
('! 2 Hawk. P. a 46.
(»)
Sold,
of
DneU,
c.
6.
(»)
3, ? 23.part. 2, cam. 2, ju. 6, 0. 22.
(*) L. 2, c. 118.
(•) C.
Decret.
(/) Stiornh. dt jun Sueon. L 1, C T.
(•) Append. No. L J 6.
* In courts of law in general, it suffices to prove a fact by one witness. In courts of
equity it is sometimes otherwise, and two witnesses are required. Vide post, ch. 27 and
note.—Chittt.
4 Now abolished, by 59 Geo. III. c. 46, passed in consequence of a defendant having
waged his battle in Aehford vs. Thornton 1 B. & Aid. 405.—Stewart.
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least to inquire into ;he forma of this proceeding as we may gataer them from
antient authors. (j?)
The last trial by battle that was waged in the court of common pleas at
Westminster (though there was afterwards(g) one in the court of chivalry in
1631, and another in the county palatine of Durham(r) in 1638) was in the
thirteenth year of queen Elizabeth, a.d. 1571, as reported by Sir James Dyer,(s)
and was held in Tothill fields, Westminster, " non sine magna juris consultorum
■perturbatione," saith Sir Henry Spelman,(i) who was himself a witness of the
ceremony. The form, as appears from the authors before cited, is as follows :
When the tenant in a writ of right pleads the general issue, viz., that he hath
more right to hold than the *demandant hath to recover, and offers to r*ooq
prove it by the body of his champion, which tender is accepted by the 'demandant ; the tenant in the first place must produce his champion, who by
throwing down his glove as a gage or pledge thus wages or stipulates battle
with the champion of the demandant ; who, by taking up the gage or glove,
stipulates on his part to accept the challenge. The reason why it is waged by
champions and not by the parties themselves in civil actions is, because if any
party to the suit dies, the suit must abate and be at an end for the present, and
therefore no judgment could be given fbr the lands in question if either of the
parties were slain in battle :(u) and also that no person might claim an exemption
from this trial, as was allowed in criminal cases where the battle was waged in
person .
A piece of ground is then in due time set out of sixty feet square, enclosed
with lists, and on one side a court erected for the judges of the court of com
mon pleas, who attend there in their scarlet robes; and also a bar is prepared
for the learned sergeants-at-law. When the court sits, which ought to be by
sunrising, proclamation is made for the parties and their champions, who are
introduced by two knights and are dressed in a coat of armour, with red
sandals, bare-legged from the knee downwards, bare-headed, and with bare
arms to the elbows. The weapons allowed them are only batons or staves of
an ell long, and a four-cornered leathern target ; so that death very seldom
ensued this civil combat. In the court military, indeed, they fought with sword
and lance, according to Spelman and Kushworth ; as likewise in France only
villeins fought with the buckler and baton, gentlemen armed at all points. And
upon this and other circumstances, the president Montesquieu(u) hath with
great ingenuity not only deduced the impious custom of private duels upon
imaginary points of honour, but hath also traced the heroic madness of knighterrantry from the same original of judicial combats. But to proceed.
*When the champions thus armed with batons arrive within the lists
or place of combat, the champion of the tenant then takes his adver- *■
sary by the hand and makes oath that the tenements in dispute are not the
right of the demandant; and the champion of the demandant then, taking the
other by the hand, swears in the same manner that they are ; so that each
champion is, or ought to be, thoroughly persuaded of the truth of the cause he
fights for. Next, an oath against sorcery and enchantment is to be taken by
both the champions, in this or similar form :—" Hear this, ye justices, that I
have this day neither eat, drank, nor have upon me, neither bone, stone, ne
grass, nor any enchantment, sorcery, or witchcraft, whereby the law of God
may be abased or the law of the devil exalted. So help me God and his
saints."
Tho bnttle is thus begun, and the combatants are bound to fight till the stars
appear in the evening; and if the champion of the tenant can defend himself till
the stars appear, the tenant shall prevail in his cause ; for it is sufficient for him
to maintain his ground and make it a drawn battle, he being already in posses
sion ; but if victory declares itself for either party, for him is judgment finally
(P)01aaTtl.(.2,e.3. Yd Nat. Bra:. fol. 2. Xm. JVar. Ut.
(•) Dyer, 801.
Droit, patsnt. Col. 221, (edit. 1534,) Tear-book. 29 Edw. III.
(•) Glow. 102.
•.12. Finch, L. 421. Dyer, 801. 2 Inst. 247.
(•) Co. IM. 294. Dyvertyti da courta, &A.
(f) Rtuhw. Coll. toL 2, part 2, fol. 112. 19 Rim. 322.
(«) Sp. L. b. 28, c 20, 22.
OCro.Car. 512.
m
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given. This victory may arise from the death of either of the champions ; which,
indeed, hath rarely happened ; the whole ceremony, to say the truth, bearing £
near resemblance to certain rude athletic diversions, which are probably derived
from this original. Or, victory is obtained if either champion proves recreant,
that is, yields, and pronounces the horrible word of craven ; a word of disgrace
and obloquy rather than of any determinate meaning.5 But a horrible word
it indeed is to the vanquished champion ; since, as a punishment to him for
forfeiting the land of his principal by pronouncing that shameful word, he is
condemned as a recreant amittere liberam legem,tha,t is, to become infamous, and
not to be accounted liber et legalis homo ; being supposed by the event to be
proved forsworn, and therefore never to be put upon a jury or admitted as a
witness in any cause.
1
*This is the form of a trial by battle ; a trial which the tenant or
J defendant in a writ of right has it in his election at this day to demand,
and which was the only decision of such writ of right after the Conquest, till
Henry the Second by consent of parliament introduced the grand assize,(w) a
peculiar species of trial by jury in concurrence therewith, giving the tenant his
choice of either the one or the other. Which example of discountenancing
these judicial combats was imitated about a century afterwards in France, by
an edict of Louis the Pious, a.d. 1260, and soon after by the rest of Europe.
The establishment of this alternative, Glanvil, chief justice to Henry the
Second, and probably his adviser herein, considers as a most noble improvement,
as in fact it was, of the law.(a:)
VI. A sixth species of trial is by wager of law,* vadiatio legis, as the foregoing
is called wager of battle, vadiatio duelli; because, as in the former case, the
defendant gave a pledge, gage, or vadium, to try the cause by battle ; so here
he was to put in sureties or radios that at such a day he will make his law,
that is, take the benefit which the law has allowed him.(y) For our ancestors
considered that there were many cases where an innocent man of good credit
might be overborne by a multitude of false witnesses, and therefore established
this species of trial, by the oath of the defendant himself; for if he will abso
lutely swear himself not chargeable, and appears to be a person of reputation,
he shall go free and forever acquitted of the debt or other cause of action.
♦3421
*This method of trial is not only to be found in the codes of almost
J all the northern nations that broke in upon the Roman empire and esta
blished petty kingdoms upon its ruins ;{z) but its original may also be traced
as far back as the Mosaical law. "Ha man deliver unto his neighbour an ass,
(•>) Append. No. I. J ft.
illius inftsti et inrtrtctmdi verbis quod in ore victi turpiUr
(■) Est autem magna assisa regale quoddam btneficivm, tonal, conseeutirum Ex xquitate item maxima prodita rsi
dementia principle, de coneilio prootrum, pttpulis indullum ; legalis ista institutio. Jus enim,quorl post multas et tongas
quo vitse hominum, et status integritati tarn salubriter con- dilations vix em'neitur per dwllum. per beneficium istius
suliturf uty retinendo quod quis possidet in libero tenemento oonstitutionis eommodius et aeeeUratius expeditur. L. % c 1
toli, duelli casum declinare possint homines ambiguum. Ac (9) Co. Litt. 295.
per hoe contingit, insperatse et prtematurte mortis ullimum (■) Sp. L. b. 28, c 18. Stierah. de jure Sueon, L 1, c. 0
tvadere supplicium, til saltern perennis infamim opprobrium Fend. I. 1, t. 4, 10, 28.
'The word "craven" has an obvious and intelligible meaning from the occasion on
which it is employed. It is of Anglo-Saxon derivation, (crafian,) and means to crave, to
beg, or to implore,—which to do of an adversary in combat was held to be cowardly and
dishonourable, however hopeless the conflict, in the age of chivalry. See Kendall's
Argument on Trial by Battle, 143, n.—Chittt.
• The right to wage law in an action of debt on simple contract still exists. See Barry
v*. Robinson, 1 Bos. A Pul. New Rep. 297. In the case of King vs. Williams, (2 B. <fe C.
538,) the defendant having waged his law, and the master assigned a day for him to
come in and perfect it, he applied, by his counsel, to the court to assign the number of
compurgators with whom he should come to perfect it, on the ground that, the number
being uncertain, it was the duty of the court to say how many were necessary -. but the
court, being disinclined to assist the revival of this obsolete mode of trial, refused the
application, and left the defendant to bring such number as he should be advised were
sufficient ; and observed, that if the plaintiff were not satisfied with the number brought,
the objection would be open to him, and then the court would hear both sides. The
defendant afterwards prepared to bring eleven compurgators ; but the plaintiff aban
•loned the action. 2 B. & C. 538. 4 Dowl & Ryl. 3.—Cmror.
Abolished by 3 4 4 W. IV. c. 42, i. 13 --Stewart.
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or an ox, or a sheep, or any beast, to keep ; and it die, or be bun, or driven
sway, no man seeing it ; then shall an oath of the Lord be between them both,
that he hath not put his hand unto his neighbour's goods; and the owner of it
shall accept thereof, and he shall not make it good."(a) We shall likewise bo
able to discern a manifest resemblance between this species of trial, and the
canonical purgation of the popish clergy when accused of any capital crime.
The defendant or person accused was in both cases to make oath of his own
innocence, and to produce a certain number of compurgators, who swore they
believed his oath. Somewhat similar also to this is the sacramentum decisionis,
or the voluntary and decisive oath of the civil law ;(b) where one of the parties
to the suit, not being able to prove his charge, offers to refer the decision of the
cause to the oath of his adversary ; which the adversary was bound to accept,
or tender the same proposal back again ; otherwise the whole was taken as con
fessed by him. But, though a custom somewhat similar to this prevailed for
merly in the city of London,(c) yet in general the English law does not thus,
like the civil, reduce the defendant, in case he is in the wrong, to the dilemma
of either confession or perjury : but is indeed so tender of permitting the oath
to be taken, even upon the defendant's own request, that it allows it only in a
very few cases, and in those it has also devised other collateral remedies for the
party injured, in which the defendant is excluded from his wager of law.
♦The manner of waging and making law is this. He that has wa^ed, r*3i9
or given security, to make his law, brings with him into court eleven of
his neighbours : a custom which we find particularly described so early as ix
the league between Alfred and Guthrun the Dane ;(d) for by the old Saxon con
stitution every man's credit in courts of law depended upon the opinion which
his neighbours had of his veracity. The defendant, then standing at tho end of
the bar, is admonished by the judges of the nature and danger of a false oath.(e)
And if he still persists, he is to repeat this or the like oath :—" Hear this, ye jus
tices, that I do not owe unto Richard Jones the sum of ten pounds, nor any
penny thereof, in manner and form as the said Richard hath declared against
me. So help me God." And thereupon his eleven neighbours, or compurga
tors, shall avow upon their oaths that they believe in their consciences that
he saith truth; so that himself must be sworn de fidelitate, and the eleven de
eredulitate.(f) It is held indeed by later authorities,^) that fewer than eleven
compurgators will do : but Sir Edward Coke is positive that there must be this
number ; and his opinion not only seems founded upon better authority, but also
upon better reason : for, as wager of law is equivalent to a verdict in the de
fendant's favour, it ought to be established by the same or equal testimony,
namely, by the oath of twelve men. And so indeed Glanvil expresses it,(A)
"jurabit duodecimo, tnanu:" and in 9 Henry III., when a defendant in an action
of debt waged his law, it was adjudged by the court " quod defendat se duodecimo.
manu."(i) Thus, too, in an author of the age of Edward the First,(/r) we read,
" adjudicabitur reus ad legem suam duodecimo manu." And the antient treatise,
entitled, Dyversite des courts, expressly confirms Sir Edward Coke's opinion.(J)
*It must be however observed, that so long as the custom continued r*<>44
of producing the secta, the suit, or witnesses to give probability to the *■
plaintiff's demand, (of which we spoke in a former chapter,) the defendant was
not put to wage his law unless the secta was first produced and their testimony
was found consistent. To this purpose speaks magna carta, c. 28. "Nullus baU
livus de (xetero ponat aliquem ad legem manifestam," (that is, wager of battle,) •• nec
ad juramentum," (that is, wager of law,) " simplici loquela sua," (that is, merely by
his count or declaration,) " sine testibus fidelibus ad hoc inductis." Which Fleta
thus explains :(m) " si petens sectam produxerit, et Concordes inveniantur, tunc reus
poterit vadiare legem suam contra petentem et contra sectam suam prolatam ; sed si
. 10.
(») X. 1, c 9.
i Cod. 4, 1, 12.
<<) Fits. Abr. tit ley, 78.
Bra Abr. tit ley gayer. 77.
(*) Ucngham magna, c. £.
Cap. 3. Wilk Z. L. Angl. Sax.
(') II ctrvint avtr1 one luy mnaynede jurtrowluy,tc.qne
Balk. 682.
tie entendre en lour conscient que 3 duoyt voier. Vol. 31)6,
) Co. Litt 296.
edit. 1634.
)2V«atr. 171.
(«ii.2,c. «.
J3»
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secta variabilis invematur, extunc non tenebitur legem vadiare contra sectam Ulam.'
It is true, indeed, that Fleta expressly limits the number of compurgators to be
only double to that of the secta produced; "ut si duos vel tres testes produxerit
ad probandum, oportet quod defensio fiat per quatuor vel per sex ; ita quod pro qu*»
libet teste duos producat juratores, usque ad duodecim :" so that according to this
doctrine the eleven compurgators were only to be produced, but not all of them
sworn, unless the secta consisted of six. But though this might possibly be the
rule till the production of the secta was generally disused, since that time the
duodecimo, mantis seems to have been generally required, (n)
In the old Swedish or Gothic constitution, wager of law was not only per
mitted, as it still is in criminal cases, unless the fact be extremely clear Against
the prisoner,(o) but was also absolutely required, in many civil cases : which an
author of their own(p) very justly charges as being the source of frequent per
jury. This, he tells us, was owing to the popish ecclesiastics, who introduced
this method of purgation from their canon law, an.d, having sown a plentiful
*3451 cr0P °^ oatns *m
ju^icial proceedings, reaped afterwards an ample
J harvest of perjuries : for perjuries were punished in part by pecuniary
fines, payable to the coffers of the church. But with us in England wager of
law is never required; and is then only admitted where an action is brought
upon such matters as may be supposed to be privately transacted between the
parties, and wherein the defendant may be presumed to have made satisfaction
without being able to prove it. Therefore it is only in actions of debt upon
simple contract, or for amercement,' in actions of detinue, and of account, where
the debt may have been paid, the goods restored, or the account balanced, with
out any evidence of either ; it is only in these actions, I say, that the defendant
is admitted to wage his law :(q) so that wager of law lieth not, when there is
any specialty (as a bond or deed) to charge the defendant, for that would be
cancelled, if satisfied ; but when the debt groweth by word only : nor doth it
lie in an action of debt, for arrears of an account settled by auditors in a former
action. (r) And by such wager of law (when admitted) the plaintiff is per
petually barred ; for the law, in the simplicity of the antient times, presumed
that no one would forswear himself for any worldly thing.(s) Wager of law
however, lieth in a real action, where the tenant alleges he was not legally sum
moned to appear, as well as in mere personal contracts. (<)
A man outlawed, attainted for false verdict, or for conspiracy or perjury, or
otherwise become infamous, as by pronouncing the horrible word in a trial by
battle, shall not be permitted to wage his law. Neither shall an infant under
the age of twenty-one, for he cannot be admitted to his oath ; and therefore,
on the other hand, the course of justice shall flow equally, and the defendant,
where an infant is plaintiff, shall not wage his law. But a feme-covert, when
joined with her husband, may be admitted to wage her law, and an alien shall
do it in his own language.(u)
*'-MSlJ any thing
*8 moreover
wherebya he
rule,becomes
that where
creditor
a man
to isanother,
compellable
the defendant
by law to do
in
that case shall not be permitted to wage his law ; for then it would be in the
power of any bad man to run in debt first against the inclinations of his creditor,
and afterwards to swear it away. But where the plaintiff hath given voluntary
credit to the defendant, there he may wage his law; for by giving him such
credit the plaintiff has himself borne testimony that he is one whose character
may be trusted. Upon this principle it is that in an action of debt against a
prisoner by a gaoler for his victuals, the defendant shall not wage his law ; for
tho gaoler cannot refuse the prisoner, and ought not to suffer him to perish for
want of sustenance. But otherwise it is for the board or diet of a man at liberty.
In an action of debt brought by an attorney for his fees, the defendant cannot
(') Co.
10 Rep.
(•)
Litt. 103.
295.
(<)
Finch,
423.
(.•) Co. Litt.L.296.
(«J Co. Litt. 286.
* In a court not of record ; for if the amercement were imposed by a court of record,
'.he defendant could not wage his law. Co. Litt. 295, a.—Coleeidgi.
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wage his law, because the plaintiff is compellable to be his attorney. And so,
if a servant be retained according to the statute of labourers, 5 Eliz. c 4, which
obliges all single persons of a certain age, and not having other visible means
of livelihood, to go out to service ; in an action of debt for the wages of such a
servant the master shall not wage his law, because the plaintiff was compellable
to serve. But it had been otherwise had the hiring been by special contract,
and not according to the statute.(ie)
In no case where a contempt, trespass, deceit, or any injury with force is
alleged against the defendant, is he permitted to wage his law :(x) for it is im
possible to presume he has satisfied the plaintiff his demand in such cases where
damages are uncertain and left to be assessed by a jury. Nor will the law
tiust the defendant with an oath to discharge himself where the private injury
is coupled as it were with a public crime, that of force and violence ; which
would be equivalent to the purgation-oath of the civil law, which ours has so
justly rejected.
♦Executors and administrators, when charged for the debt of the de- r*o±f
ceased, shall not be admitted to wage their law :(y) for no man can with
a safe conscience wage law of another man's contract ; that is, swear that he
never entered into it, or at least that he privately discharged it. The king
also has his prerogative ; for as all wager of law imports a reflection on the
plaintiff for dishonesty, therefore there shall be no such wager on actions
brought by him.(2) And this prerogative extends and is communicated to his
debtor and accomptant, for on a writ of quo minus in the exchequer for a debt
on simple contract, the defendant is not allowed to wager his law. (a)
Thus the wager of law was never permitted but where the defendant bore a
fair and unreproachable character : and it also was confined to such cases where
a debt might be supposed to be discharged, or satisfaction made in private,
without any witnesses to attest it : and many other prudential restrictions
accompanied this indulgence. But at length it was considered that (even under
all its restrictions) it threw too great a temptation in the way of indigent or
profligate men ; and therefore, by degrees, new remedies were devised, and new
forms of action were introduced, wherein no defendant is at liberty to wage his
law. So that now no plaintiff need at all apprehend any danger from the
hardiness of his debtor's conscience, unless he voluntarily chooses to rely on
his adversary's veracity by bringing an obsolete instead of a modern action.
Therefore, one shall hardly hear at present of an action of debt brought upon a
simple contract; that being supplied by an action of trespass on the case for tho
breach of a promise, or assumpsit ; wherein, though the specific debt cannot be
recovered, yet damages may, equivalent to the specific debt. And, this being
an action of trespass, no law can be waged therein. So, instead of an action
of (tetinue to recover the very thing detained, an action of trespass on the case
in trover and conversion is usually brought; *wherein, though the horse r*Q4«
or other specific chattel cannot be had, yet the defendant shall pay L
damages for the conversion equal to the value of the chattel; and for this
trespass also no wager of law is allowed. In the room of actions of account, a
bill in equity is usually filed, wherein, though the defendant answers upon his
oath, yet such oath is not conclusive to the plaintiff, but he may prove every
article by other evidence, in contradiction to what the defendant has sworn.
So that wager of law is quite out of use, being avoided by the mode of bringing
the action ; but still it is not out of force. And therefore, when a new statute
inflicts a penalty, and gives an action of debt for recovering it, it is usual to add,
in which no wager of law shall be allowed: otherwise a hardy delinquent
might escape any penalty of the law, by swearing he had never incurred, oi else
had discharged it.
These six ipecies of trials that we have considered in the present chapter
are only had in certain special and eccentrical cases ; where the trial by the
')Co. Lltt. 295.
') Ibid. Raym. 286.
I) Finch, L. 124.
Vol. II. -!«

'•) Finch, L. $23.
[•) Co. Lttt. 2U5
Ml
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country, per pais, or by jury would not be so proper or effectual. In the next
chapter we shall consider at large the nature of that principal criterion of
truth in the law of England.

CHAPTER XXIII.
OF THE TRIAL BY JURY.
*3491
*The subject of our next inquiries will be the nature and method of
J the trial by jury; called also the trial per pais, or by the country: a trial
that hath been used time out of mind in this nation, and seems to have been
coeval with the first civil government thereof. Some authors have endeavoured
to trace the original of juries up as high as the Britons themselves, the first
inhabitants of our island; but certain it is that they were in use among the
earliest Saxon colonies, their institution being ascribed by bishop Nicholson(a)
to Woden himself, their great legislator and captain. Hence it is, that we may
find traces of juries in the laws of all those nations which adopted the feodal
system, as in Germany, France, and Italy ; who had all of them a tribunal com
posed of twelve good men and true, " boni homines," usually the vassals or tenants
of the lord, being the equals or peers of the parties litigant ; and, as the lord's
vassals judged each other in the lord's courts, so the king's vassals, or the lords
themselves, judged each other in the king's court.(6) In England we find actual
mention of them so early as the laws of king Ethelred, and that not as a new
invention. (c) Stiernhook(rf) ascribes the invention of the jury, which in the
Teutonic language is denominated nembda, to Begner, king of Sweden and Den
mark, who was cotemporary with our king Egbert. Just as we are apt to impute
*3501
'nven^on °f th'8' anc* some *other pieces of juridical polity, to the
J superior genius of Alfred the Great ; to whom, on account of his having
done much, it is usual to attribute every thing; and as the tradition of antient
orreece placed to the account of their own Hercules whatever achievement was
performed superior to the ordinary prowess of mankind. Whereas the truth
seems to be, that this tribunal was universally established among all the northern
nations, and so interwoven in their very constitution, that the earliest accounts
of the one give us also some traces of the other.1 Its establishment however
and use, in this island, of what date soever it be, though for a time greatly im
paired and shaken by the introduction of the Norman trial by battle, was always
so highly esteemed and valued by the people, that no conquest, no change of
government, could ever prevail to abolish it. In magna carta it is more than
once insisted on as the principal bulwark of our liberties ; but especially by
chap. 29, that no freeman shall be hurt in either his person or property; "nisi
per legale judicium parium suorum vel per legem terra." A privilege which is
couched in almost the same words with that of the emperor Conrad, two hun
dred years before :(e) " nemo beneficium suum perdat, nisi secundum consuetudinem
antecessorum nostrorum etper judicium parium suorum." And it was ever esteemed,
in all countries, a privilege of the highest and most beneficial nature.
But I will not misspend the reader's time in fruitless encomiums on this
method of trial ; but shall proceed to the dissection and examination of it in all
its parts, from whence indeed its highest encomium will arise ; since, the more
it is searched into and understood, the more it is sure to be valued. And this is
& species of knowledge most absolutely necessary for every gentleman in the
(u) 1M jure Saxonum. p. 12.
(*) Df jurr Sueonum^ I. 1, c. 4.
(»l Sp. L. b. 30, c. 18. UipituL Lud. pii. A.D. Sl», c. 2.
(•} LL. LongoU. I 3, (. 6, I. 4.
") Witt. LL. Angl. Sax. 117.
1 The Athenians, according to Sir Wm. Jones, had trials by jury. Sir Wm. Jones on
bailment, 74.—Chittt.
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kingdom : as well because he may be frequently called upon to determine in this
capacity the rights of others, his fellow-subjects, as because his own proporty
his liberty, and his life, depend upon maintaining, in its legal force, the consti
tutional trial by jury.
♦Trials by jury in civil causes are of two kinds; extraordinary and |.+„..
otdinary. The extraordinary I shall only briefly hint at, and confine *■
the main of my observations to that which is more usual and ordinary.
The first species of extraordinary trial by jury is that of the grand assize, which
was instituted by king Henry the Second in parliament, as was mentioned in
the preceding chapter, by way of alternative offered to the choice of the tenant
or defendant in a writ of right, instead of the barbarous and unchristian custom
of duelling. For this purpose a writ de magna assisa eligenda }js directed to the
sheriff,(/) to return four knights, who are to elect and choose twelve others to
be joined with them, in the manner mentioned by Glanvil;(^) who, having pro
bably advised the measure itself, is more than usually copious in describing it ;
and these, all together, form the grand assize, or great jury, which is to tiy the
matter of right, and must now consist of sixteen jurors.(A)'
Another species of extraordinary juries is the jury to try an attaint; which
is a process commenced against a former jury, for bringing in a false verdict ;
of which we shall speak more largely in a subsequent chapter. At present J
shall only observe, that this jury is to consist of twenty-four of the best meo
in the county, who are called the grand jury in the attaint, to distinguish them
from the first or petit jury ; and these are to hear and try the goodness of the
former verdict.'
With regard to the ordinary trial by jury in civil cases, I shall pursue the same
method in considering it, that I set out with in explaining the nature of prose
ceedings
cuting actions
themselves,
in general,
as the viz.,
mostby
clear
following
and perspicuous
the orderway
and ofcourse
treating
of the
it. pro
*When therefore an issue is joined, by these words, " and this the said r*qt.»
A. prays may be inquired of by the country," or, " and of this he puts L
himself upon the country,—and the said B. does the like," the court awards a
writ of venire facias upon the roll or record, commanding the sheriff " that ho
cause to come here, on such a day, twelve free and lawful men, liberos et legates
homines, of the body of his county, by whom the truth of the matter may be
better
B.
, to recognise
known, and
thewho
truthareof neither
the issue
of between
kin to thethe
aforesaid
said parties."(i)
A. nor the And
aforesaid
such
writ was accordingly issued to the sheriff.
Thus the cause stands ready for a trial at the bar of the court itself; for all
trials were there antiently had, in actions which were there first commenced ;
which then never happened but in matters of weight and consequence, all trifling
suits being ended in the court-baron, hundred, or county courts : and indeed ah
causes of great importance or difficulty are still usually retained upon motion,
to be tried at the bar in the superior courts. But when the usage began to
bring actions of any trifling value in the courts of Westminster ball, it was
found to be an intolerable burden to compel the parties, witnesses, and jurors
to come from Westmoreland perhaps or Cornwall, to try an action of assault
at Westminster. A practice therefore very early obtained, of continuing the
^use from term to term, in the court above, provided the justices in eyre did
(/) F. N. B. 4.
(») Finch, L. 412. 1 Leon. 303.
(#) L. 2, c. 11, 12,
(<) Append. No. III. } 4.
* It seems not to be ascertained that any specific number above twelve is absolutely
nsceesary to constitute the grand assize; but it is the usual course to swear upon it the
four knights and twelve others. Viner, Trial, Xe.
See the proceedings upon a writ of right before the sixteen recognitors of the grand
assize, in 3 Wils. 541.—Chittt.
As the writ of right has been abolished, this mode of trial can no longer be resorted
to.—Stewart.
* But, by stat. 6 Geo. IV. c. 50, s. 60, this kind of trial by jury is abolished, and a juror
for such an offence may be proceeded against by way of indictment or information.—
Stewart.
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not previously come into the county where the cause of action arose ;(J) and
ii' it happened that they arrived there within that interval, then the cause was
removed from the jurisdiction of the justices at Westminster to that of the
justices in eyre. Afterwards, when the justices in eyre were superseded by the
modern justices of assize, (who came twice or thrice in the year into the several
♦S'SS 1 countie8> °d capiendas assisas, to take or try writs of assize, of mort d'anJ cestor, novel disseisin, nuisance, *and the like,) a power was superadded
by statute Westm. 2, 13 Edw. I. c. 30, to these justices of assize to try common
issues in trespass, and other less important suits, with direction to return them
(when tried) into the court above, where alone the judgment should be given.
And as only the trial, and not the determination, of the cause, was now intended
to be had in the court below, therefore the clause, of nisi prius was left out of the
conditional continuances before mentioned, and was directed by the statute to be
inserted in the writs of venire facias ; that is, "that the sheriff should cause the
jurors to come to Westminster (or wherever the king's court should be held) on
such a day in Easter and Michaelmas Terms ; nisi prius, unless before that day
tho justices assigned to take assizes shall come into his said county." By virtue
of which the sheriff returned his jurors to the court of the justices of assize,
which was sure to be held in the vacation before Easter and Michaelmas Terms ;
and there the trial was had.
An inconvenience attended this provision^principally because, as the sheriff
made no return of the jury to the court at Westminster, the parties were igno
rant who they were till they came upon the trial, and therefore were not ready
with their challenges or exceptions. For this reason, by the statute 42 Edw .
III. c. 11, the method of trials by nisi prius was altered ; and it was enacted that
no inquests (except of assize and gaol-delivery) should be taken by writ of nisi
prius, till after the sheriff had returned the names of the jurors to the court
above. So that now in almost every civil cause the clause of nisi prius is left
out of the writ of venire facias, which is the sheriff's warrant to warn the jury;
and is inserted in another part of the proceedings, as we shall see presently.
For now the course is, to make the sheriff's venire returnable on the last return
of the same term wherein issue is joined, viz., Hilary or Trinity Terms ; which,
from the making up of the issues therein, are usually called issuable terms. And
he returns the names of the jurors in a panel (a little pane, or oblong piece of
^n,,.J parchment)
therefore, notannexed
appearing
to the
at the
writ.day,This
mustjury
unavoidably
*is not summoned,
make default.
and
For which reason a compulsive process is now awarded against the jurors, called
in the common pleas a writ of habeas corpora juratorum, and in the king's bench
a distringas, commanding the sheriff to have their bodies or to distrain them by
their lands and goods, that they may appear upon tho day appointed. The entry
therefore on the roll or record is,(A) " that the jury is respited, through defect
of the jurors, till the first day of the next term, then to appear at Westminster ;
unless before that time, viz., on Wednesday the fourth of March, the justices of
our lord the king, appointed to take assizes in that county, shall have come to
Oxford, that is, to the place assigned for holding the assizes." And thereupon
the writ commands the sheriff to have their bodies at Westminster on the said
first day of next term, or before the said justices of assize, if before that time
they come to Oxford ; viz., on the fourth of March aforesaid. And, as the judges
are sure to come and open the circuit commissions on the day mentioned in the
writ, the sheriff returns and summons the jury to appear at the assizes, and
there the trial is had before the justices of assize and nisi prius: among whom
(as hath been said)(i) are usually two of the judges of the courts of Westmin
ster, the whole kingdom being divided into six4 circuits for this purpose.6 And
(f) Semper dabiiur die* parlibus ab justiciarits
its dt banco,
(*) Append. No. II. \ 4.
tub tali condition^ " niri justiciarii ttintrantai priui
prim w»
(£) See page 59.
rint ad parttt Was." Bract. I. 3, tr. 1, c. 11, } 8.
4 Now seven.—Stewart.
* These several writs, generally called the " Jury Process," are now, however, abolished,
»inl the jurors are summoned by the sheriff for the commission-day, in virtue of a pr»
2i4
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thus we may observe that the trial of common issues, at nisi prius, which was
in its original only a collateral incident to the original business of the justices
of assize, is now, "by the various revolutions of practice, become their principal
civil employment : hardly any thing remaining in use of the real assizes but
the name.
If the sheriff be not an indifferent person ; as if he be a party in the suit, or
be related by either blood or affinity to either of the parties, he is not then
trusted to return the jury, but the venire shall be directed to the coroners, who
in this, as in many other instances, are the substitutes of the sheriff, to execute
process when he is deemed an improper person. If any exception lies to the
coroi.ers, the venire shall be directed to two clerks of the court, or two
persons of the county *named by the court, and sworn.(m) And these '■
two, who are called elisors, or electors, shall indifferently name the jury, and
their return is final ; no challenge being allowed to their array.
Let us now pause a while, and observe (with Sir Matthew Hale)(n) in these
first preparatory stages of the trial, how admirably this constitution is adapted
and framed for the investigation of truth beyond any other method of trial in
the world, For, first, the person returning the jurors is a man of some fortune
and consequence ; that so he may be not only the less tempted to commit wilful
errors, but likewise be responsible for the faults of either himself or his officers :
and he is also bound by the obligation of an oath faithfully to execute his duty.
Next, as to the time of their return : the panel is returned to the court upon the
original venire, and the jurors are to be summoned and brought in many weeks
afterwards to the trial, whereby the parties may have notice of the jurors, and
of their sufficiency or insufficiency, characters, connections, and relations, that
so they may be challenged upon just cause ; while at the same time by means
of the compulsory process (of distringas, or habeas corpora) the cause is not like
to be retarded through defect of jurors. Thirdly, as to the place of their ap
pearance : which in causes of weight and consequence is at the bar of the
court, but in ordinary cases at the assizes, held in the county where the cause
of action arises, and the witnesses and jurors live : a provision most excellently
calculated for the saving of expense to the parties. For though the preparation
of the causes in point of pleading is transacted at Westminster, whereby the
order and uniformity of proceeding is preserved throughout the kingdom, and
multiplicity of forms is prevented ; yet this is no great charge or trouble, one
attorney being able to transact the business of forty clients. But the trouble
some and most expensive attendance is that of jurors and witnesses at the trial;
which therefore is brought home to them, in the country, where most of them
inhabit. Fourthly, the />ersows before *whom they are to appear, and be- r*ot(i
fore whom the trial is to be held, are the judges of the superior court, '■
if it be a trial at bar ; or the judges of assize, delegated from the courts at
Westminster by the king, if the trial be held in the country : persons whose
learning and dignity secure their jurisdiction from contempt, and the novelty
and very parade of whose appearance have no small influence upon the mul
titude. The very point of their being strangers ii. the county is of infinite
service, in preventing those factions and parties, which would intrude in every
cause of moment, were it tried only before persons resident on the spot, as jus
tices of the peace, and the like. And, the better to remove all suspicion of
partiality, it was wisely provided by the statutes 4 Edw. III. c. 2, 8 Ric. II. c. 2,
and 32 Hen. VIII. c. 24, that no judge of assize should hold pleas in any county
wherein he was born or inhabits. And, as this constitution prevents party and
faction from intermingling in the trial of right, so it keeps both the rule and the
administration of the laws uniform. These justices, though thus varied and
shifted at every assizes, are all sworn to the same laws, have had the same
(») Forteac. <U Laud. LL. c. 25. Co. Litt. 158.
(•) Htat C L. c. 12.
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commission-day, and a copy of it annexed to the record. Com. Law Proc. Act, 1852, B
105-109.- -Stewaht.
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nistration of justice and conduct of trials are consonant and uniform; whereby
that confusion and contrariety are avoided, which would naturally arise from a
variety of uneommunicating judges, or from any provincial establishment.* But.
lot ns now return to the assizes.
When the general day of trials is fixed, the plaintiff or his attorney must
bring down the record to the assizes and enter it with the proper officer in
cider to its being called on in course. If it be not so entered, it cannot be
tried; therefore it is in the plaintiff's breast to delay any trial by not carrying
down the record : unless the defendant, being fearful of such neglect in the
plaintiff, and willing to discharge himself from the action, will himself under*357 1 ta^e t0 bring on *tae trial, giving proper notice to the plaintiff. Which
J proceeding is called the trial by proviso ; by reason of the clause then
inserted in the sheriff's venire, viz., "proviso, provided that if two writs come
to your hands, (that is, one from the plaintiff and another from the defend
ant,) you shall execute only one of them." But this practice hath begun to be
disused since the statute of 14 Geo. II. c. 17, which enacts that if, after issue
joined, the cause is not carried down to be tried according to the course of the
court, the plaintiff shall be esteemed to be non-suited, and judgment shall be
given for the defendant as in case of a non-suit. In case the plaintiff intends
to try the cause, he is bound to give the defendant (if he lives within forty
miles of London) eight days' notice of trial, and if he lives at a greater dis
tance, then fourteen days' notice, in order to prevent surprise;' and if the
plaintiff then changes his mind and does not countermand the notice six days
before the trial, he shall be liable to pay costs to the defendant for not pro
ceeding to trial, by the same last-mentioned statute.' The defendant, however,
or plaintiff, may, upon good cause shown to the court above, as upon absence oi
sickness of a material witness, obtain leave upon .motion to defer the trial oi
the cause to the next assizes.'
'On the 22d of June, 1825, the 6 Geo. IV. c. 50 was passed for consolidating and
amending the laws relative to jurors and juries, and came into complete operation the
1st of January, 1826.—CniTTT.
Besides the trial at bar and that at nisi prius, there is another mode of trial by jury,
which is given by stat. 3 & 4 W. IV. c. 42, s. 17, and is applicable only to causes where the
debt or demand does not exceed 20/. In such cases, if the court or one of the judges be
satisfied that the trial will involve no difficult question of law or fact, they will make a
rule or order that the issue be tried by the sheriff of the county where the action is
brought, or any judge of a court of record for the recovery of debts in such county. In
pursuance of the rule or order, a writ of trial is directed to such judge or sheriff, com
manding him to try the issue and return the proceedings to the court, that judgment
may be given accordingly.—Stkwart.
' This practice is confined to causes tried in London and Middlesex. Tidd, 8th ed.
814. In all causes tried at an assizes, ten days' notice suffice. Tidd, 8th ed. 815.—Chitty.
8 At the sittings in London or Westminster, when defendant resides within forty miles
from London, two days' notice of countermand before it is to be tried is sufficient. Tidd,
8th ed. 81, n.—Christian.
* Where there have been no proceedings within four terms, a full term's notice of trial
must be given previous to the assizes or sittings, unless the cause has been delayed by
the defendant himself, by an injunction or other means. 2 Bla. Bep. 784. 3 T. R. 530.
If ths defendant proceeds to trial by proviso, he must give the same notice as would have
been required from the plaintiff. 1 Cromp. Prac. 219. Sometimes the courts impose it
as a condition upon the defendant that he shall accept short notice of trial, which in
country causes shall be given at the least four days before the commission-day, —one day
being exclusive, and the other inclusive. 3 T. R. 600. But in town causes, two days'
notice seems to be sufficient in such a case. Tidd, 250.—Christian.
This statute, so far as it relates to judgment, as in case of a non-suit, is repealed by the
Common-Law Procedure Act, 1852, which, however, enables a defendant, after the
plaintiff has neglected to bring on the cause for trial within a certain period aftei issue
has been joined, to give the plaintiff twenty days' notice to bring the cause on for trial
246
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But we will now suppose all previous steps to be ugularly settled, and th*
cause to be called on in court. The record is then handed to the judge, to
peruse and observe the pleadings, and what issues the parties are to maintain
and prove, while the jury is called and sworn. To this end the sheriff returns
his compulsive process, the writ of habeas corpora, or distringas, with the panel
of jurors annexed, to the judge's officer in court. The jurors contained in the
panel are either special or common jurors. Special juries were originally intro
duced in trials at bar when the causes were of too great nicety for the discus
sion of ordinary freeholders, or where the sheriff was suspected of partiality,
though not upon such apparent cause as to warrant an exception to him. He
is in such cases, upon motion in court and a rule granted thereupon, to attend
the prothonotary or other proper officer with his freeholders' book : and the
officer is to take ""indifferently forty-eight of the principal freeholders in pocg
the presence of the attorneys on both sides ; who are each of them to
strike off twelve, and the remaining twenty-four are returned upon the panel.
By the statute 3 Geo. II. c. 25, either party is entitled, upon motion, to have a
special jury struck upon the trial of any issue, as well at the assizes as at bar ;
he paying the extraordinary expense, unless the judge will certify (in pursuanco
of the statute 24 Geo. II. c. 18) that the cause required such special jury.
A common jury is one returned by the sheriff according to the direction of
the statute 3 Geo. II. c. 25, which appoints that the sheriff or officer shall not
return a separate panel for every separate cause, as formerly ; but one and the
same panel for every cause to be tried at the same assizes, containing not less
than forty-eight nor more than seventy-two jurors : and that their names, being
wiitten on tickets, shall be put into a box or glass; and when each cause is
called, twelve of these persons, whose names shall be first drawn out of the
box, shall be sworn upon the jury, unless absent, challenged, or excused; oi
unless a previous view of the messuages, lands, or place in question shall have
been thought necessary by the court :(o) ip which case six or more of the
jurors returned, to be agreed on by the parties, or named by a judge or othei
proper officer of the court, shall be appointed by special writ of habeas corpora
or distringas to have the matters in question shown to them by two persona
named in the writ; and then such of the jury as have had the view, or so many
of them as appear, shall be sworn on the inquest previous to any other jurors.
These acts are well calculated to restrain any suspicion of partiality in the
sheriff, or any tampering with the jurors when returned.10
As the jurors appear, when called, they shall be sworn, unless challenged by
either party. Challenges are of two sorts : challenges to the array, and chal
lenges to the polls.
♦Challenges to the array are at once an exception to the whole panel, r*QKq
in which the jury are arrayed or set in order by the sheriff in his return ; L
and they may be made upon account of partiality or some default in the sheriff
or his under-officer who arrayed the panel. And, generally speaking, the same
reasons that before the awarding the venire were sufficient to have directed it to
the coroners or elisors will be also sufficient to quash the array when made by a
person or officer of whose partiality there is any tolerable ground of suspicion.
Also, though there be no personal objection against the sheriff, yet if he arrays
(•) Stat. 1 Anne, c. 16.
at the next sittings or assizes. If the plaintiff again neglects to try the cause, the de
fendant may obtain judgment for his costs of suit. In case the plaintiff intends to try
the cause, he is bound to give the defendant ten days' notice of trial, in order to prevent
surprise, and if the plaintiff then changes his mind and does not countermand the
notice four days before the trial, he shall be liable to pay costs to the defendant for not
proceeding to trial, by the same last-mentioned statute. The defendant, however, or
plaintiff, may, upon good cause shown to the court above, as upon absence or oickness
of a material witness, obtain leave, upon motion, to defer the trial of the cause till the
next assizes.—Stewart.
" The qualification of both common and special jurymen is now regulated by ettJt. 0
Geo. IV. c. 50, by which all other acts are repealed.—Stkwaet.
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the panel at the ncmination or under the direction of either party, this is good
cause of challenge to the array. Formerly, if a lord of parliament had a cause
to be tried, and no knight was returned upon the jury, it was a cause of chal
lenge to the array
but, an unexpected use having been made of this dormant
privilege by a spiritual lord,(gO it was abolished by statute 24 Geo. II. c. 18
But still, in an attaint, a knight must be returned on the jury.(r) Also, by the
policy
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and therefore some of the jury wore obliged to be returned from the hundred
in which such vill lay; and, if none were returned, the array might be chal
lenged for defect of hundredors. Thus the Gothic jury, or nembda, was also
collected out of every quarter of the country : " binos, trinos, vel etiam senos, ex
singulis territorii quadrantibus."(s) For, living in the neighbourhood, they were
properly the very country, or pais, to which both parties had appealed, and
were supposed to know beforehand the characters of the parties and witnesses,
and therefore they better knew what credit to give to the facts alleged in
evidence. But this convenience was overbalanced by another very natural and
almost unavoidable inconvenience : that jurors coming out of the immediate
*360 1 neigUDOurno°d would be apt *to intermix their prejudices and partialities
■■ in the trial of right. And this our law was so sensible of that it for a
long time has been gradually relinquishing this practice ; the number of neces
sary hundredors in the whole panel, which in the reign of Edward III. were
constantly six,(t) being in the time of Fortescue(u) reduced to four. Afterwards,
indeed, the statute 35 Hen. VIII. c. 6 restored the antient number of six; but
that clause was soon virtually repealed by statute 27 Eliz. c. 6, which required
only two. And Sir Edward Coke(t;) also gives us such a variety of circum
stances whereby the courts permitted this necessary number to be evaded, that
it appears they were heartily tired of it. At length, by statute 4 & 5 Anne, c.
6, it was entirely abolished upon all civil actions, except upon penal statutes ;
and upon those also by the 24 Geo. II. c. 18, the jury being now only to come
de corpore comitatus, from the body of the county at large, and not de vicineto, or
from the particular neighbourhood." The array, by the antient law, may also
be challenged if an alien be party to the suit, and, upon a rule obtained by his
motion to the court for a jury de medietate linguae, such a one be not returned by
the sheriff, pursuant to the statute 28 Edw. III. c. 13, enforced by 8 Hen. VI.
c. 29, which enact, that where either party is an alien born, the jury shall be
one half denizens and the other aliens, (if so many be forthcoming in the
place,) for the more impartial trial; a privilege indulged to stringers in no
other country in the world, but which is as antient with us as the time of king
Ethelred, in whose statute de monticolis Walliee, (then aliens to the crown of
England,) cap. 3, it is ordained that " duodeni legates homines, quorum sex Walli
et sex Angli erunt, Anglis et Wallis jus dicunto." But where lboth parties are
aliens, no partiality is to be presumed to one more than another; and therefore
it was resolved soon after the statute 8 Hen. VI.(ic) that where the issue is
joined between two aliens (unless the plea be had before the mayor of the
staple, and thereby subject to the restrictions of statute 27 Edw. III. st. 2, c.
8) the jury shall all be denizens. And it now might be a question how far
%ob-[-i the *statute 3 Geo. II. c. 25 (before referred to) hath in civil causes unJ designedly abridged this privilege of foreigners by the positive direc
tions therein given concerning the manner of impanelling jurors, and tho
persons to be returned in such panel. So that (unless this statute is to be
construed by the same equity which the statute 8 Hen. VI. c. 29 declared to
bo the rule of interpreting the statute 2 Hen. V. st. 2, c. 3 concerning the
landed qualifications of jurors in suits to which aliens were parties) a court
156. ofSeld.
on Baronage,
11. II. B. R.
(')
Hist.LL.
C P. c 8.
» ) Co.
K. w.Litt.Blahop
Worcester,
M. 28 ii.Goo.
(•) 1Gilb.
DeIn»t.
Laud.
(»)
157. o. 25.
(r'■ Co. Litt. 166.
' Stlernhook de jure Chih. 1. 1, c. 4.
(■») Year-book, 21 Hen. VI. 4.
"See an excellent note, Co. Litt. 12\ a. b., n (2.)—Chitt?.
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might perhaps hesitate whether it has now a power to direct a panel to be
returned de medietate linguce, and thereby alter the method prescribed for
striking a special jury or balloting for common jurors."
Challenges to the polls, in capita, are exceptions to particular jurors, and
seem to answer the recusatio judicis in the civil and canon laws; by the consti
tutions of which a judge might be refused upon any suspicion of partiality. (x)
By the laws of England also, in the times of Bracton(y) and Fleta,(2) a judge
might be refused for good cause ; but now the law is otherwise, and it is held
that judges and justices cannot be challenged.(a) For the law will not sup
pose a possibility of bias or favour in a judge, who is already sworn to admi
nister impartial justice, and whose authority greatly depends upon that pre
sumption and idea. And should the fact at any time prove flagrantly such, as
the delicacy of the law will not presume beforehand, there is no doubt but that,
such misbehaviour would draw down a heavy censure from those to whom the
judge is accountable for his conduct.
But challenges to the polls of the jury (who are judges of fact) are reduced
to four heads by Sir Edward Coke :(b) propter honoris respectum ; propter defectum ;
propter affectum; and propter delictum.
1. Propter honoris respectum; as, if a lord of parliament be impanelled on a
jury, he may be challenged by either party, or ne may challenge himself.
*2. Propter defectum; as if a juryman be an alien born, this is defect r*q«2
of birth ; if he be a slave or bondman, this is defect of liberty, and he L
cannot be liber et legalis homo. Under the word homo also, though a name
common to both sexes, the female is however excluded, propter defectum sexus ;
except when a widow feigns herself with child, in order to exclude the next heir,
and a supposititious birth is suspected to be intended ; then upon the writ de
ventre inspiciendo, a jury of women is to be impanelled to try the question
whether with child or not.(c) But the principal deficiency is defect of estate
sufficient to qualify him to be a juror. This depends upon a variety of statutes.
And, first, by the statute of "Westm. 2, 13 Edw. I. c. 38, none shall pass on juries
in assizes within the county, but such as may dispend 20«. by the year at the
least; which is increased to 40s. by the statutes 21 Edw. I. st. 1, and 2 Hen. V
Bt. 2, c. 3. This was doubled by the statute 27 Eliz. c. 6, which requires in every
such case the jurors to have estate of freehold to the yearly value of 4Z. at the
least. But, the value of money at that time decreasing very considerably, this
qualification was raised by the statute 16 & 17 Car. II. c. 3 to 20Z. per annum,
which being only a temporary act, for three years, was suffered to expire with
out renewal, to the great debasement of juries. However, by the statute 4 & 5
W. & M. c. 24, it was again raised to 10Z. per annum in England and 61. in Wales,
of freehold lands or copyhold; which is the first time that copyholders (as such)
were admitted to serve upon juries in any of the king's courts, though they had
before been admitted to serve in some of the sheriff's courts, by statutes 1 Ric.
III. c. 4, and 9 Hen. VII. c. 13. And, lastly, by statute 3 Geo. II. c. 25, any
leaseholder for the term of five hundred years absolute, or for any term deter
minable upon life or lives, of the clear yearly value of 20Z. per annum over and
above the rent reserved, is qualified to serve upon juries." "When the jury is
de medietate lingua, that is, one moiety of the English tongue or nation, and the
(•) Cod. 3, 1, 16. Darelal. I. 2, t 28, c. 36.
(•) Co. Litt. 294.
(»)
(») 1Cro.
iMt.Kill.
158.668.
(■) L.
L. 6,6, c.c. 16.
37.
(•)
u From the enactments of the statute 6 Geo. IV. c. 50, and especially section 47
thereof, it would Beem that a jury de medietate lingua is now allowed only upon trials for
felony or misdemeanour.—Kerr.
" A juror must be twenty-one years ; and, if above sixty, he is exempted, though not
disqualified, from serving. He must also possess freehold or copyhold property of the
clear yearly value of ten pounds, or have leasehold property, held by lease for twenty-one
years or longer, of the annual value of twenty pounds, or occupy a house containing not
less than fifteen windows. In London, the occupation of a house, shop, or place of
business within the city, or the possession of real or personal property of the value of
100/., constitutes a qualification. 0 & 7 Geo. IV. c. 50.—Kerr.
•uv
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*363 1 0<,ner °f :%ny foreign one> n0 want of lands shall be *tause of challenge
J to the alien; for, as he is incapable to hold any, this would totally
defeat the privilege.(d)
3. Jurors may be challenged propter affectum, for suspicion of bias or partiality
This may be either a principal challenge, or to the favour. A principal challenge
is such where the cause assigned carries with it prima facie evident marks of
suspicion either of malice or favour : as, that a juror is of kin to either part}
within the ninth degree ;(e) that he has been arbitrator on either side; that he
has an interest in the cause ; that there is an action depending between him and
the party; that he has taken money for his verdict; that he has formerly been
a juror in the same cause; that he is the party's master, servant, counsellor,
steward, or attorney, or of the same society or corporation with him ; all these
are principal causes of challenge, which, if true, cannot be overruled, for jurors
must be omni exceptione majores. Challenges to the favour are where the party
hath no principal challenge, but objects only some probable circumstances of
suspicion, as acquaintance and the like ;(/) the validity of which must be left
to the determination of triors, whose office it is to decide whether the juror be
favourable or unfavourable. The triors, in case the first man called be chal
lenged, are two indifferent persons named by the court; and if they try one
man and find him indifferent, he shall be sworn ; and then he and the two triors
shall try the next ; and when another is found indifferent and sworn, the two
triors shall be superseded, and the two first sworn on the jury shall try the
rest.(<7)"
4. Challenges propter delictum are for some crime or misdemeanour that affects
the juror's credit and renders him infamous. As for a conviction of treason,
felony, perjury, or conspiracy ; or if for some infamous offence he hath received
*3641 Judgment of the pillory, tumbrel, or the like ; or to be branded, *whipt,
J or stigmatized ; or if he be outlawed or excommunicated, or hath been
attainted of false verdict, praemunire, or forgery ; or lastly, if he hath proved
recreant when champion in the trial by battle, and thereby hath lost his liberam
legem. A juror may himself be examined on oath of voir dire, veritatem dicere,
with regard to such causes of challenge as are not to his dishonour or discredit;
but not with regard to any crime, or any thing which tends to his disgrace or
disadvantage.(A)
Besides these challenges, which are exceptions against the fitness of jurors,
and whereby they may be excluded from serving, there are also other causes to
be made use of by the jurors themselves, which are matter of exemption ;
whereby their service is excused, and not excluded. As by statute Westm. 2, 13
Edw. 1. c. 38, sick and decrepit persons, persons not commorant in the county,
and men above seventy years old ; and Tby the statute 7 & 8 "W. III. c. 32, in
fants under twenty-one. This exemption is also extended, by divers statutes,
(d) See Btat. 2 Hen. V. st. 2, c 3. 8 Hen. VI. e. 29.
temper ex prababiU causa tres repudidri: etiam pluru e»
(•) Finch, L. 401.
vausa prteffnanli et manifrsta." Stiernhook, L 1, c. 4.
(/) In the nembda. orjnry of the ancient Goths, three chal- (f) Co. IJtt. 153.
leajrea only were allowed to the favour, but the principal (*) Ibid. 168, b.
shallenges were indefinite. " Licebat palam excipere, et
"The question of challenge to the array, and incidentally to the polls and triers,
underwent much discussion in The King vs. Edmonds, 4 B. & A. 476 ; and in that case it
was determined that no challenge, either to the array or to the polls, can be taken until
a full jury shall have appeared ; that the disallowing a challenge is not a ground for a
new trial, but for a venire de novo; that every challenge, either to the array or to the polls,
ought to be propounded in such a way that it may be put at the time upon the nisi print
-ecord, so that when a challenge is made the adverse party may either demur or counter
plead, or he may deny what is alleged for matter of challenge ; and it is then only that
triers can be appointed. It was also thereby determined that the whole special jurypanel cannot be challenged for the supposed unindifferency of the Master of the Crown
Office, he being the officer of the court appointed to nominate the jury. And a material
point was also ruled in the same case,—namely, that it is not competent to ask jurymen,
whether special or talesmen, whether they have not, previously to the trial, expressed
opinions hostile to the defendants and their cause, in order to found a challenge to the
polls on that ground; but such expressions must be proved by extrinsic evidence But
tee now stat. 6 Geo. IV. c. 50, ss. 27, 89.—Chitty.
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customs, and charters, to physicians and other medical persons, counsel, attor
neys, officers of the courts, and the like ; all of whom, if impanelled, must show
their special exemption. Clergymen are also usually excused, out of favour
and respect to their function : out, if they are seised of lands and tenements,
they are in strictness liable to be impanelled in respect of their lay-fees, unless
they be in the service of the king or of some bishop : " in obsequio domini regis,
vel alicujus episcopi." (i)u
If by means of challenges, or other cause, a sufficient number of unexcep
tionable jurors doth not appear at the trial, either party may pray a tales. A
tales is a supply of such men as are summoned upon the first panel, in order to
make up the deficiency. For this purpose, a writ of decern tales, octo tales, and
the like, was used to be issued to the sheriff at common law, and must be still
go done at a trial at bar, if the jurors make default. But at the assizes or nisi
prius, by virtue of the statute 35 Hen. VIII. c. 6, and other subsequent r*ofic
♦statutes, the judge is empowered at the prayer of either party to award *■
a tales de circumstantibus,(j) of persons present in court, to be joined to the other
jurors to try the cause ; who are liable, however, to the same challenges as the
principal jurors. This is usually done, till the legal number of twelve be com
pleted ; in which patriarchal and apostolical number Sir Edward Coke(/c) hath
discovered abundance of mystery.(J)
When a sufficient number of persons impanelled, or tales-men, appear, they
are then separately sworn, well and truly to try the issue between the parties,
and a true verdict to give according to the evidence ; and hence they are de
nominated the jury, jurata, and jurors, sc. juratores.
We may here again observe, and observing we cannot but admire, how scru
pulously delicate, and how impartially just, the law of England approves itself,
in the constitution and frame of a tribunal, thus excellently contrived for the
test and investigation of truth ; which appears most remarkably, 1. In the
avoiding of frauds and secret management, by electing the twelve jurors out
of the whole panel by lot. 2. In its caution against all partiality and bias, by
quashing the whole panel or array, if the officer returning is suspected to bo
other than indifferent; and repelling particular jurors, if probable cause be
shown of malice or favour to either party. The prodigious multitude of ex
ceptions or challenges allowed to jurors, who are the judges of fact, amounts
nearly to the same thing as was practised in the Roman republic, before she
lost her liberty: that the select judges should be appointed by the praetor with
the mutual consent of the parties. *Or, as Tully(m) expresses it : " nemi- r *3gg
nem voluerunt majores nostri, non modo de existimatione cujusquam, sed ne L
pecuniaria
Indeed, these
quidemselecti
de re judices
minima, bore
esse judicem:
in many nisi
respects
qui inter
a remarkable
adversarios resemblance
convenisset."
to our juries: for they were first returned by the prator; de decuria senatcria
conscribuntur : then their names were drawn by lot, till a certain number was
completed ; in urnam sortito mittuntur, ut de plvribus necessanus numerus confici
posset: then the parties were allowed their challenges; post urnam permittitur
accusatori, ac reo, ut ex illo numero rejiciant quos putaverint sibi, aut inimicos, aut ex
aliqua re incommodos fore: next they struck what we call a tales; rejectione celebrata, in eorum locum qui rejecti fuerunt subsortiebatur praetor alios, quibus ille judicum legitimus numerus compleretur ; lastly, the judges, like our jury, were sworn ,
his perfectis, jurabant in leges judices, ut obstricti religione judicarent.(ri)
The jury are now ready to hear the morits; and, to fix their attention the
closer to the facts which they are impanelled and sworn to try, the pleadings
(<) F. N. B. 166. Reg.Bm.VI9.
twelve nihil sanctius, nihil anliquius fail; perinde. ac si
(J) Append. No. II. $4.
tn ipso hoc numero secreta qumdam etset rdiffio." Dissert.
(») 1 In»t. 155.
Epittouir. 49. Spelm. Glow. 329.
(') Pausaniaa relates that at the trial of Mara, for murder, ("») Pro Clueniio, 43.
In the court denominated Armpaout from thnt incident, he (•») Ascon. in Cic Vrr. 1, 6. A learned writer of onr own,
wae acquitted by a jury composed of twelve, pagan deities. Dr. Pettingal, hath shown in an elaborate work (published
And Dr. Ilickes, who attributes the introduction of this a.d.
so many resemblances between the iisavrat of the
number
of Norway,
to thefrom
Normans,
whom the
tellsNormans
us that among
as wolltheasinhabitants
the Danes Greeks,
the English,
the judices
that heselecti
is tempted
of the Romans,
to conclude
andthat
the the
juries
latter
of
ware descended, a great veneration was paid to the number are derived from the former.
u They are now excused, by 6 Geo. IV. c. 50.—Chittt.
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are opened to them by counsel on that side which holds the affirmative of the
question in issue. For the issue is said to lie, and proof is always first required,
upon that side which affirms tho matter in question : in which our law agrees
with the civil ;(o) "ei incumbit probatio, qui dicit, non qui negat; cum per rerum
naturam factum-negantis probatio nulla sit." The opening counsel briefly informs
them what has been transacted '.n the court above ; the parties, the nature of
the action, tho declaration, the plea, replication, and other proceedings, and,
lastly, upon what point the issue is join ?d, which is there set down to be deter
mined. Instead of which,(/>) formerly the whole record and process of the
*36~1 plead'ng8 wa8 read to *them in English by the court, and the matter in
' J issue clearly explained to their capacities. The nature of the case, and
the evidence intended to be produced, are next laid before them by counsel also
on the same side : and when their evidence is gone through, the advocate on tho
other side opens the adverse case, and supports it by evidence ; and then the
party which Degan is heard by way of reply.
The nature of my present design will not permit me to enter into the num
berless niceties and distinctions of what is, or is not, legal evidence to a jury.(^
I shall only therefore select a few of the general heads and leading maxims
relative to this point, together with some observations on the manner of giving
evidence.
And, first, evidence signifies that which demonstrates, makes clear, or ascer
tains the truth of the very fact or point in issue, either on the one side or on
the other ; and no evidence ought to be admitted to any other point. Therefore
upon an action of debt, when the defendant denies his bond by the plea of non
est factum, and the issue is, whether it be the defendant's deed or no ; he cannot
give a release of this bond in evidence : for that does not destroy the bond, and
therefore does not prove the issue which he has chosen to rely upon, viz., that
the bond has no existence.
Again : evidence in the trial by jury is of two kinds, either that which is
given inproof, or that which the jury may receive by their own private know
ledge. The former, or proofs, (to which in common speech the name of evidence
is usually confined,) are either written, or parol, that is, by word of mouth.
Written proofs or evidence are,—1. Records, and 2. Antient deeds of thirty
years' standing, which prove themselves;16 but, 3. Modern deeds, and 4. Other
♦^fiRlJ *writings,
And the one
must
general
be attested
rule that
andruns
verified
through
by parol
all the
evidence
doctrine
of of
witnesses.
trials is
this,—that the best evidence the nature of the case will admit of shall always
be required, if possible to be had ; but, if not possible, then the best evidence
that can be had shall be allowed." For if it be found that there is any bettei
(•) Ff. 22, 3, 2. Cod. 4, 18, 23.
impossible to abstract or abridge without losing some beauty
(F) Fortesc. c. 20.
and destroying the chain of the whole, and which hath lately
(•) This is admirably well performed In lord chief-baron been engrafted into a very useful work, The Introduction of
Gilbert's excellent treatise of evidence,—a work which it is the Law of Nisi Prius, 4to. 1767.
11 The same rule applies to wills thirty years old. 4 T. R. 709, note. This rule is laid
down in books of evidence without sufficient explanation of its principle, or of the extent
of its application. There seems to be danger in permitting a deed to be read merely
because it bears date above thirty years before its production, and in requiring no evi
dence, where a forgery may be committed with the least probability of detection. ChiefBaron Gilbert lays down, that where possession has gone agreeably to the limitations of
a deed bearing date thirty years ago, it may be read without any evidence of it* exe
cution,
session though
affords so
thestrong
subscribing
a presumption
witnessesinbefavour
still living.
of the Law
authenticity
of Ev. 94.
of the
Fordeed
such asposto
supersede the necessity of any other proof of the validity of its origin, or of its due exe
cution. The court of King's Bench have determined that the mere production of a
parish certificate dated above thirty years ago was sufficient to make it evidence,
without giving any account of the custody from which it was extracted. 5 T. R. 259.Christian.
"No rule of law is more frequently cited and more generally misconceived than this.
It is certainly true when rightly understood ; but it is very limited in its extent and
application. It signifies nothing more than that, if the best legal evidence cannot possioly be produced, the next best legal evidence shall be admitted. Evidence may be
divided into primary and secondary; and the secondary evidence is as accurately defined
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evidence existing . lan is produced, the very not producing it is a presumption
chat it would have detected some falsehood that at present is concealed. Thus,
in order to prove a lease for years, nothing else shall be admitted but the very
deed of lease itself, if in being ; but if that be positively proved to be burned
or destroyed, (not relying on any loose negative, as that it cannot be found,
or the like,) then an attested copy may be produced; or parol evidence be
given of its contents. So, no evidence of a discourse with another will be
admitted, but the man himself must be produced ; yet in some cases (as in
proof of any general customs, or matters of common tradition or repute) the
courts admit of hearsay evidence, or an account of what persons deceased
have declared in their lifetime ; but such evidence will not be received of any
particular facts.1' So, too, books of account or shop-books are not allowed of
by the law as the primary. But in general the want of better evidence can never justify
the admission of hearsay, interested witnesses, or the copies of copies, <fcc. Where there
are exceptions to general rules, these exceptions are as much recognised by the law as
the general rule; and, where boundaries and limits are established by the law for every
case that can possibly occur, it is immaterial what we call the rule and what the ex
ception.—Christian.
Some of the numerous cases which are found even in modern books may be cited for
illustration and in confirmation of the text and note.
If the subscribing witness be living and within the jurisdiction of the court, he must
be called to prove the execution : or if he cannot be found, and that fact be satisfactorily
explained, proof of his handwriting will be sufficient evidence of the execution. Barna*
m. Trompowsky, 7 T. R. 266. And the witness of the execution is necessary ; acknow
ledgment of the party who executed the deed cannot be received. Johnson vs. Mason.
1 Esp. 89. At least only as secondary evidence. Call, Bart vs. Dunning, 4 East, 53. And
acknowledgment to a subscribing witness by an obligor of a bond that he has executed
it is sufficient. Powell vs. Blackett, 9 Esp. 87 ; and see Grellier vs. Neale, Peake, 146.
But a mere bystander may not be received to supply the absence of the subscribing
witness, (McCraw vs. Gentry, 3 Camp. 232,) or only as secondary evidence. See the next
ease. If the apparent attesting witness deny that he saw the execution, secondary evi
dence is admissible; that is to say, the handwriting of the obligor, <fcc. may be proved.
Ley vs. Ballard, 3 Esp. 173, n. And, as a general rule, it seems that wherever a sub
scribing witness appears to an instrument, note, &c, he must be called, or his absence
explained. See Higgs vs. Dixon, 2 Stark. 180. Breton vs. Cope, Peake, 31.—Chittv.
18 It is a general rule that the mere recital of a fact—that is, the mere oral assertion cr
written entry by an individual that a particular fact is true—cannot be received in evi
dence. But the objection does not apply to any public documents made under lawful
authority, such as gazettes, proclamations, public surveys, records, and other memorials
of a similar description, and whenever the declaration or entry is in itself a fact and is
part of the res gtsta. Stark, on Evid. p. 1, 46, 47. But it is to be carefully observed that
neither the declarations nor any other acts of those who are mere strangers, or, as it is
usually termed, any res inter alios acta, is admissible in evidence against any one, as afford
ing a presumption against him in the way of admission, or otherwise. Ib. 51.—Chitty.
In cases of customs and prescriptive rights, hearsay or traditional evidence is not
admitted until some instances of the custom or exercise of the right claimed are first
proved. The declarations of parents respecting their marriage, and the legitimacy of
their children, are admitted after their decease as evidence. And hearsay is also re
ceived respecting pedigrees and the death of relations abroad. Bull. N. P. 294. 2 Esp.
784. What has been said in conversation in the hearing of any party, if not contradicted
by him, may be given in evidence ; for, not being denied, it amounts to a species cf con
fession. But it can only be received where it must be presumed to have been heard by
versation
the party ;which
and therefore
had passed
in one
in acase
roomthewhere
courtthe
stopped
prisoner
thewas,
witness
but from
at therepeating
time while
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she
had fainted away. It has been the practice of the quarter-sessions to admit the declara
tions of paupers respecting their settlements, to be received as evidence after their death,
or, if living, where they could not be produced. See 3 T. R. 707, where the judges of the
King's Bench were divided upon the legality of this practice, and where the subject of
hearsay evidence is much discussed. For many years, whilst lord Mansfield presided in
the court of King's Bench, the court were unanimously of opinion that the declarations
of a pauper respecting his settlement might after his death be proved and given in evi
dence. When lord Kenyon and another judge were introduced, the court were divided,
and the former practice prevailed ; but when the court were entirely changed, they
uetei-mined that this hearsay evidence was not founded on any principles of law, and
tha< the evidence at the quarter-sessions in the cases of settlement ought to be the same
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themselves to be given in evidence for the owner; but a servant who maae
the entry may have recourse to them to refresh his memory; and if such
nervant (who was accustomed to make those entries) be dead, and his hand be
proved, the book may be read in evidence ;(r) for as tradesmen are often under
a necessity of giving credit without any note or writing, this is therefore,
when accompanied with such other collateral proofs of fairness and regu
larity,(s)
ous species
theofbest
evidence
evidence
is not
thatcarried
can then
so be
farproduced.
in EnglandHowever,
as abroad
this
;(<)danger
where
a man's own books of accounts, by a distortion of the civil law, (which seems
to have meant the same thing as is practised with us,)(u) with the suppletory
•3691 oa^ °^ **^e merchant, amount at all times to full proof." But as this
-I kind of evidence, even thus regulated, would be much too hard upon
the buyer at any long distance of time, the statute 7 Jac. I. c. 12 (the penners
of which seem to have imagined that the books themselves were evidence at
common law) confines this species of proof to such transactions as have hap
pened within one year before the action brought; unless between merchant
(r) Law of Nisi Prius, 266.
quamt adminicuUs adjvxmlur, ad probatiorum sola non
(") Irutrununla domestica, xu adnotatio, H non aliis propria debiiorem constUuii. Ibid. L 7.
as that in all other courts, in the trials which could respectively be brought before them.
2 East, 54. 63. The court of King's Bench has decided that a father's declaration of the
place of the birth of his son is not evidence after the father's death. 8 East, 539. But
it would not, probably, be difficult to prove that this is of the nature of pedigree, and
ought to be admitted, as the father's declaration of the time of his son's birth, which has
always been legal evidence. In criminal cases, the declarations of a person who relates
in extremis, or under an apprehension of dying, the cause of his death, or any other ma
terial circumstance, may be admitted in evidence; for the mind in that awful state is
presumed to be under as great a religious obligation to disclose the truth as is created by
the administration of an oath. But declarations of a deceased person ought not to be
received unless the court is satisfied from the circumstances of the case that they were
made under the impression of approaching dissolution. Leach's Cases, 400. But tne
declarations of a felon at the place of execution cannot be received, as he is incompetent
to give evidence upon oath, and the situation of a dying man is only thought equivalent
to that of a competent witness when he is sworn. Ibid. 276. By the 1 & 2 Ph. & Mar.
c. 13, depositions taken before a justice of peace in cases of felony may be read in evi
dence at the trial, if the witness dies before the trial. But as the statute confines this
to felony, and as it is an innovation upon the common law, it cannot be extended to any
misdemeanour. 1 Salk. 281.—Christian.
" Although in England the shop-book of a tradesman is not evidence without the oath
of the clerk who made the entry, yet in the United States, in the early periods of settle
ment, as business was generally carried on by the principal, and few shop-keepers kept
clerks, the book of original entries, proved by the oath of the plaintiff, has, from the
necessity of the case, generallv> if not universally, been admitted. It has been confined,
however, to the case of goods sold and delivered and work and labour done. It is
necessary, however, that the book should appear to be the book in which the first entry
was made cotemporaneously with the original transaction which it professes to record..
It is not necessary, indeed, that it should be in the form of a journal or day-book. Entries
in ledger-form have been admitted, or in a pocket memorandum-book. Still, the entry
must have been made within a reasonable time after the transaction,—not further than
twenty-four, or at most forty-eight, hours. It should not be made until the contract is
complete, the work done, the goods delivered, or, at least, so far set aside and distin
guished as that the property has passed. Where, however, entries are first made on a
slate or a blotter, which is afterwards destroyed and the transfer made in due time to the
.•egular book, it is sufficient. The credibility of such a book may be attacked by any
circumstances which would go to show that it is not a regular and reliable record of
daily transactions. Poultney tt al. vs. Ross, 1 Dall. 239. Curren vs. Crawford, 4 Serg. A
Rawle, 5. Ingraham vs. Bockius, 9 Serg. & R. 285. Hartley vs. Brookes, 6 Whart. 189.
Patton vs. Ryan, 4 Rawle, 408. Rhoads vs. Gaul, 4 Rawle, 404. Parker vs. Donaldson, 2
Watts & Serg. 20. Coggswell vs. Dolliver, 2 Mass. 217. Case vs. Potter, 8 Johns. 211.
Linn ell vs. Sutherland, 11 Wend. 568. It would encumber this note to go further in the
citation of cases from every State in the Union in support of this species of evidence.
Since the parties themselves are now competent witnesses in England, the original entry
may evidently be effectu<dly used as a memorandum to refresh the memory.—Sham
wood.
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and merchant in the usual intercourse of trade. For accounts of so recent a
date, if erroneous, may more easily be unravelled and adjusted."
With regard to parol evidence, or witnesses ; it must first be remembered, that
there is a process to bring them in by writ of subpama ad testificandum : which
commands them, laying aside all pretences and excuses, to appear at the trial on
pain of lOOi. to be forfeited to the king; to which the statute 5 Eliz. c 9 has
added a penalty of 20i. to the party aggrieved, and damages equivalent to t he
loss sustained by want of his evidence. But no witness, unless his reasonable
expenses be tendered him, is bound to appear at all ; nor, if he appears, is he
bound to give evidence till such charges are actually paid him; except he resides
within the bills of mortality, and is summoned to give evidence within the same
rors
This of
compulsory
an attachment
process,
in case
to bring
of disobedience,
in unwilling are
witnesses,
of excellent
and the
useadditional
in the tho
ter
rough investigation of truth :J1 and, upon the same principle, :u the Athenian
courts, the witnesses who were summoned to attend the trial had the choice of
three things : either to swear to the truth of the fact in question, to deny or
abjure it, or else to pay a fine of a thousand drachmas. (u)
All witnesses, of whatever religion or country, that have the use of their rea
son," are to be received and examined, except such as are infamous, or such as
are interested in the event of the cause. All others are competent witnesses; though
(») Pott. Antlq. b. i. c. 21.
" The entries in the book of a person deceased, not connected with the parties, are of
no more avail than hearsay. But the books of an incumbent respecting the tithes of the
parish are evidence for his successor. 5 T. R. 123. 2 Ves. 43.—Christian.
11 A copy of the writ, or the substance thereof, (5 Mod. 355. Cro. Car. 540,) should be
Berved personally on each witness and the original shown to him. The usual mode of
proceeding against witnesses for disobedience of the writ of subpoena is by the summary
process of an attachment for a contempt, (2 Stra. 1054. Cowp. 386. Doug. 561 ;) but the
court will not grant an attachment against a witness unless all the necessary expenses
of the journey to and from and the witness's stay at the place of trial be tendered at the
time of serving the subpoena. 1 H. Bl. 49. 1 Meriv. 191. 13 East, 15. Still, the court
will not enter into nice calculations of expense, but consider whether the non-attendance
originated in obstinacy or not. 2 Stra. 1150. The same rule prevails in the case of wit
nesses bona fide brought from abroad. 1 Marsh. 563. 4 Taunt. 699. 6 ib. 88. A witness
is not in general entitled to remuneration for loss of time, (1 B. & B. 515. 5 M. 4 S. 156,)
though in some instances it is allowed to attorneys and medical practitioners. Ib. 159.
The expenses of making scientific experiments with a view to evidence are not allow
able. 3 B. & B. "2.—Chittv.
" A Mohammedan may be sworn upon the Alcoran, and a Gentoo according to the
custom of India ; and their evidence may be received even in a criminal case. Leach's
Cases, 52. 1 Atk. 21. But an atheist, or a person who has no belief or notion of a God
or a future state of rewards and punishments, ought not in any instance to be admitted
as a witness. 1 Atk. 45. B. N. P. 202. See Peake, Rep. 11, where Buller, J., held that
the proper question to be asked of a witness is, whether he believes in God, the obli
gation of an oath, and in a future state of rewards and punishments.—Chittv.
I have known a witness rejected and hissed out of court who declared that he doubted
of thi existence of a God and a future state. But I have since heard a learned judge
declare at nisi prius that the judges had resolved not to permit adult witnesses to be
interrogated respecting their belief of a Deity and a future state. It is probably more
conducive to the course of justice that this should be presumed till the contrary is
proved; and the most religious witness may be scandalized by the imputation which the
very question conveys.
Quakers, who refuse to take an oath under any form, by the 7 & 8 W. III. c. 34 are per
mitted in judicial proceedings to make a solemn affirmation ; and if such affirmation,
like an oath, is proved to be false, they are subject to the penalties of perjury. But this
does not extend to criminal cases. 8 Geo. I. c. 6. 22 Geo. II. c. 30 and c. 46.
Their affirmations are received in penal actions, as for bribery. See Atcheson vs. Eve
ritt, Cowp. 382, where this subject is largely discussed.
Lord Mansfield lays down generally that an affirmation is not refused where the action,
though in form of a criminal action, in substance is a mere action between party and
{tarty. Lord Mansfield there laments that such an exception had been made by ib»
egitslature.—Ch ri stian.
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inry frc"n other circumstances will judge of their credibility.0 *InJ famous persons are such as may be challenged as jurors propter delictum ;
and therefore never shall be admitted to give evidence to inform that jury with
whom they were too scandalous to associate. Interested witnesses may be exa
mined upon a voir dire, if suspected to be secretly concerned in the event ; 01
their interest may be proved in court. Which last is the only method of supporting an objection to the former class : for no man is to be examined to provs
his own infamy.** And no counsel, attorney, or other person, intrusted with th«
""The old cases upon the competency of witne^s^s have gone upon very subtle
grounds; but of late years the courts have endeavoured ai far as possible, consistent
with authorities, to let the objection go to the credit rather than to the competency of a
witness." Lord Mansfield, 1 T. R. 300.
It is now established that if a witness does not immediately qvn or lose by the event
of the cause, and if the verdict in the cause cannot be evidence either for or against him
in any other suit, he shall be admitted as a competent witness, though the circumstances
of the case may in some degree lessen his credibility. 3 T. K. 27. The interest must be
a present, certain, vested interest, and not uncertain or contingent, (Doug. 134. 1 T. R.
163. 1 P. Wms. 287:) therefore the heir-apparent is competent in support of the claim
of the ancestor, though the remainderman, having a vested interest, is incompetent.
Salk. 283. Ld. Raym. 724. A clerk of the company of wire-drawers is competent in an
action against a person for acting as an assistant, although the verdict might cause the
defendant to be sworn, upon which the clerk would obtain a fee. See Stark, on Evid.
p. 4, 745.
A servant of a tradesman from necessity is permitted in an action by his master to
prove the delivery of goods, though he himself may have purloined them ; but in an
action brought against the master for the negligence of his servant, the servant cannot
be a witness for his master without a release ; for his master may afterwards have his
action against the servant, and the verdict recovered against him may be given in
evidence in that action to prove the damage which the master has sustained. 4 T. R
589.
By the 46 Geo. III. c. 37, it is enactad that a witness cannot refuse to answer *
question relevant to the matter in issue, the answering of which has no tendency tn
accuse himself or to expose him to a penalty or forfeiture, by reason only that the
answer to such question may establish, or tend to establish, that he owes a debt or is
subject to a civil suit.
This statute was passed because upon a point which arose at lord Melville's impeach
ment the high living authorities of the law were nearly divided, whether a witness i
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oetween the witness and some other party.—Christian.
M A witness may be examined with regard to his own infamy, if the confession of h
does not subject him to any future punishment ; as a witness may be asked if he has not
stood in the pillory for perjury, (4 T. R. 440;) but he cannot be entirely rejected as a
witness without the production of the record of conviction, by which he is rendered
incompetent. 8 East, 77.—Christian.
Though it has been held in some other cases that a witness is not bound to answer such
questions. 4 St. Tri. 748. 1 Salk. 153. 4 Esp. 225, 242. It is quite clear that a man is
not bound to answer any questions, either in a court of law or equity, which may tend
to criminate himself, or which may render him liable to a penalty. Stra. 444. 3 Taunt.
424. 4 St. Tri. 6. 6 ib. 649. 16 Ves. 242. 2 Ld. Raym. 1088. Mitford's Ch. PI. 157. As
to questions which merely disgrace the witness, there is some difficulty. See Stark, on
Evid. pt. 2, 139. Still, a witness is in no case legally incompetent to allege his own turpi
tude, or to give evidence which involves his own infamy (2 Stark. Rep 116. 8 East, 78.
11 East, 309) or impeaches his own solemn acts, (5 M. & S. 244. 7 T. R. 604,) unless he
be rendered incompetent by a legal interest in the event of the cause, or in the record.
It seems to be a universal rule that a parliceps cnminis may be examined as a witness in
">oth civil and criminal cases, provided he has not been incapacitated by a conviction of
crime. As a clerk who had laid out money which he had embezzled in illegal insurances
was held to be a competent witness for the master against the insurer. Cowp. 197. So a
man who has pretended to convey lands to another may prove that he had no title. Ld.
Raym. 1008. A co-assignee of a ship may prove that he had no interest in the vessel
Cited in 1 T. R. 301. The parents may give evidence to bastardize their issue, (6 T. R. 330
311,) or to prove the legitimacy, (ib. ;) though it is said the sole evidence of the mother
25(1
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secrets of the cause by the party himself, shall be compelled, or perhaps allowed,
to give evidence of such conversation or matters of privacy, as came to his
knowledge by virtue of such trust and confidence :(w)a but he may be examined
as to mere matters of fact, as the execution of a deed or the like, which might
have come to his knowledge without being intrusted in the cause.
One witness (if credible) is sufficient evidence to a jdry of any single facts,
though undoubtedly the concurrence of two or more corroborates the proof.
Yet our law considers that there are many transactions to which only one person
is privy ; and therefore does not always demand the testimony of two, as the
civil law universally requires. " Unius responsto testis omnino non . udiatur."'(x)
To extricate itself out of which absurdity, the modern practice of the civil-law
aourts has plunged itself into another. For, as they do not allow a loss number
than two witnesses to be plena probatio, they call the testimony of one, though
uever so clear and positive, semi-plena probatio only, on which no sentence can
be founded. To make up therefore the necessary complement of witnesses, when
(») Law of Nisi Prim, 267.
(■) Cod. 4, 20, ».
a married woman, shall not be sufficient to bastardize her child. B. R. H. 79. 1 Wils.
340.—Chitty.
The first inroad on the systematic exclusion of evidence, which was the result of the
former state of the law, was made by the statute 3 4 4 W. IV. c. 42, s. 96, which enacted
that " in order to render the rejection of witnesses on the ground of interest less frequent,
if any witness should be objected to as incompetent, on the ground that the verdict or
judgment in the action would be admissible in evidence for or against him, he should
nevertheless be examined; but in that case the verdict or judgment should not be
admissible for or against him or any one claiming under him." A much greater im
provement was, however, effected by the statute 6 & 7 Vict. c. 85, which removed incom
petency by reason of incapacity from crime or on the ground of interest in all persons,
except the parties to the suit, or the persons whose rights were involved therein, such as the
real plaintiff in the fictitious action of ejectment, or any person in whose immediate and
individual behalf any action was brought or defended, or the husband or wife of such
persons. The advantages found to flow from this alteration in the law led to the statute
14 k 15 Vict. c. 99, by the first section of which the proviso in the statute 6 & 7 Vict. c.
85 (which excluded all persons directly interested in the suit) was repealed. By the
second section, the parties and the persons in whose behalf any action, suit, or other
proceeding is brought or defended are made (except as therein excepted) competent and
compellable to give evidence on behalf of either or any of the parties to the suit in any
court of justice. The third section of the statute provides that it shall not render any
person charged with an offence competent or compellable to give evidence against him
self, nor shall it lender any person compellable to answer any question tending to crimi
nate himself, nor shall it in any criminal proceeding render any husband competent or
compellable
lable to give toevidence
give evidence
for or for
against
or against
her husband.
his wife, or
Theanyfourth
wife competent
section of the
or compel
statute
further provides that it shall not apply to any proceeding instituted in consequence of
adultery, or to any action for breach of promise of marriage. It was decided soon after
it had become law that the second section of the statute did not render a wife admissible
as a witness for or against her husband ; and accordingly the statute 16 k 17 Vict. c. 83
was passed, enacting that the husbands and wives of the parties to any suit, or of the
persons on whose behalf any such proceeding is brought or defended, shall thereafter be
competent and compellable to give evidence on behalf of either party or any of the
parties. Neither husband nor wife is compellable, however, to disclose any communicut.on made or received during marriage; and neither party is a competent witness in a
criminal proceeding, or in any proceeding instituted in consequence of adultery.—Kerr.
a But the principles and policy of this rule restrain it to that confidence only which
is placed in a counsel or solicitor, and which must necessarily be inviolable where the
use of advocates and legal assistants is admitted. But the purposes of public justice
supersede the delicacy of every other species of confidential communication. In the
trial of the duchess of Kingston, it was determined that a friend might be bound to
disclose, if necessary in a court of justice, secrets of the most sacred nature which one
sex could repose in the other; and that a surgeon was bound to communicate any
information whatever which he was possessed of in consequence of his professional
attendance. 11 St. Tr. 243, 246. And those secrets only communicated to a counsel or
attorney are inviolable in a court of justice which have been intrusted to them whilst
acting in their respective characters to the party as their client. 4 T. R. 431, 753 -Christian.
Vol. IL—17
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they have one only to a single fact, they admit the party himself (plaintiff
or defendant) to be examined in his own behalf, and administer to him what is
called the suppletory oath ; and, if his evidence happens to be in his own favour,
this immediately converts the half proof into a whole one. By this ingenious
device satisfying at once the forms of the Roman law, and acknowledging the
superior reasonableness of the law of England : which permits one witness to
be sufficient where no more are to be had : and, to avoid all temptations of per
jury, lays it down as an invariable rule, that nemo testis esse debet in propria
causa.2*
,
*Positive proof is always required, where from the nature of the case it
J appears it might possibly nave been had. But next to positive proof, circumitantial evidence or the doctrine of presumptions must take place; for when the
fact itself cannot be demonstratively evinced, that which comes nearest to the
proof of the fact is the proofof such circumstances which either necessarily, or usu
ally, attend such facts; and these are called presumptions, which are only to be re
lied upon till the contrary be actually proved. Stabitur prasumptioni donee probetur in contrarium.(y) Violent presumption is many times equal to full proof;(z)
for there those circumstances appear, which necessarily attend the fact. As if a
landlord sues for rent due at Michaelmas, 1754, and the tenant cannot prove the
payment, but produces an acquittance for rent due at a subsequent time, in full
of all demands, this is a violent presumption of his having paid the former rent,
and is equivalent to full proof; for though the actual payment is not proved, yet
the acquittance in full of all demands is proved, which could not oe without
such payment; and it therefore induces so forcible a presumption, that no proof
shall be admitted to the contrary.(a)" Probable presumption, arising from such
(») Co. Litt. 873.
(■) Ibid. 6.
(•) Glib. Evtd. 161.
■ In equity no decree can be made on the oath of one witness against the defendant's
answer on oath, (Ventr. 161. 3 Ch. C. 123, 69 ;) and one witness is not sufficient against
the husband, although it be supported by the answer of the wife, for she cannot be a
witness against her husband. 2 ib. 30. 3 P. Wms. 238. But a decree may be made on
the evidence of a single witness, where the evidence of the other party is falsified or dis
credited by 'strong circumstances. 2 Vern. 554. 2 Atk. 19. 3 ib. 419. 1 Bro. Ch. C. 52.
In high treason, when it works corruption of blood, two witnesses are necessary, by 7 W.
III. c. 3. So two are necessary in perjury. 10 Mod. 195 ; post, 4 book, 150. In all other
cases the effect of admissible evidence, whether given by one or more witnesses, is solely
for the consideration of the jury. See Stark, on Evid. pp. 3, 398, 399.—Chittv.
" The author does not, perhaps, literally mean here that no evidence would be received,
if in fact it could be produced, to rebut even the most violent presumption, for the
maxim which he has cited above implies the contrary ; but I suppose him to mean that
such a presumption is so weighty that no evidence will countervail it. Even in this
light it is too strongly expressed; for the acquittance might undoubtedly be shown to
have been given by mistake, or extorted by menace, or drawn from the party by fraud.
So in lord Coke's instance :—" If one be runne throw the bodie with a sword in a house,
whereof he instantly dieth, and a man is seene to come out of that house with a bloody
sword, and no other man was at that time in the house." The party here might have
run himself through the body, in spite of the endeavours of the other to the contrary;
and if a witness had seen that from an opposite window, undoubtedly he would be
received to destroy the violent presumption arising from the apparent circumstances.
Indeed, if witnesses are receivable, as they daily are, to contradict or explain away positiv*
proof, of course they must, a fortiori, be so to rebut presumptive proof.
But there are presumptions in law which are not controvertible ; that is, where the law
has declared that such a consequence always follows such a fact, and therefore withdraws
that consequence from the decision of the jury. These, therefore, are not the proper
subject of evidence as we understand the word here ; and therefore when the rousing
tact is proved, as no evidence aliunde is required, so none will be admitted to rebut the
consequence. Thus, if a conspiracy to imprison the king's person be proved, the law
presumes an intention to kill him. Fost. 196. See Fearne vs. Hutchinson, 9 Ad. 4 E1L
641.—Coleridge.
Presumptions are of three kinds: 1st, Legal presumptions, made by the law itself;
2d, Legal presumptions, to be made by a jury, of law and fact ; 3d, Natural presumptions,
or presumptions of mere fact.
1st. Legal presumptions are in some cases absolute, as that a bond or other specialty
trae executed upon a good consideration, (4 Burr. 2225,) so long as the deed or bond
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circumstances as usually attend the fact, hath also its due weight : as if, 111 it suit
for rent due in 1754, the »enant proves the payment of the rent due in 1755;
this will prevail to exonerate the tenant,(6) unless it be clearly shown thai the
rent of 1754 was retained for some special reason, or that there was some fraud
or mistake; for otherwise it will be presumed to have been paid before that in
1755, as it is most usual to receive first the rents of longest standing. Light, or
rash, presumptions have no weight or validity at all."
*The oath administered to the witness is not only that what ho de- r*w>
ooses shall be true, but that he shall also depose the whole truth ; so L
that he is not to conceal any part of what he knows, whether interrogated
particularly to that point or not. And all this evidence is to be given in open
court, in the presence of the parties, their attorneys, the counsel, and all Tbystanders, and before the judge and jury ; each party having liberty to except to
its competency, which exceptions are publicly stated, and by the judge are
openly and publicly allowed or disallowed, in the face of the country; which
must curb any secret bias or partiality that might arise in his own breast.
And if, either in his directions or decisions, he mistakes the law by ignorance,
inadvertence, or design, the counsel on either side may require him publicly
to seal a bill of exceptions, stating the point in which he is supposed to err ; and
this he is obliged to seal, by statute Westm. 2, 13 Edw. I. c. 31, or, if he refuse
so to do, the party may have a compulsory writ against him,(c) commanding
him to seal it, if the met alleged be truly stated : and if he returns that the
fact is untruly stated, when the case is otherwise, an action will lie against him
for making a false return. This bill of exceptions is in the nature of an appeal,
examinable, not in the court out of which the record issues for the trial at nisi
prius, but in the next immediate superior court, upon a writ of error, after
judgment given in the court below. But a demurrer to evidence shall be
determined by the court out of which the record is sent. This happens where
a record or other matter is produced in evidence, concerning the legal conse
quences of which there arises a doubt in law ; in which case the adverse
(») Co. Lift. 373.
(• ) Keg. Br. 182. 2 Inrt. 487.
remains unimpeached ; but it may be impeached on the ground of fraud, and then the
consideration becomes the subject of inquiry. But in the case of bills of exchange, the
presumption that it was accepted for a good consideration may be rebutted by evidence.
So where a fine has been levied, it will be implied that it has been levied with proclama
tions, (3 Co. 86, b.,) unless rebutted, (Bull. N. P. 229,) and some other like instances; but
the presumption in favour of innocence is, it has been held, too strong to be overcome
by any artificial intendment of law. 2 B. & A. 386. 2d. Presumptions of law and fact,
as that adverse enjoyment, unquestioned for twenty years, of an incorporeal heredita
ment, presumes a grant ; that a bond has been satisfied upon which no interest has been
paid, nor other acknowledgment made of its existence, for a like period, (2 Stra. 826. 2
Ld. Raym. 1370;) that there has been a conversion in the case of trover where the
defendant refuses to deliver them up. 3d. Natural presumptions. It is the peculiar
province of the jury to deal with presumptions of this class ; yet, where the particular
facts are inseparably connected according to the usual course of nature, the courts them
selves will draw the inference ; as when a child has been born within a few weeks after
access of the husband, its bastardy will be inferred without the aid of a jury. 8 East, 193.
All cases of circumstantial evidence may be more or less within this class. And it ia
obvious that the case put in the text belongs to this division, upon which Mr. Christian
has made the following remark :—
" This can scarcely be correct. I should conceive that proof may be admitted to repel
all presumptions whatever; and even if a receipt should be produced expressly for the
rent of the year 1754, still, the landlord might show that it had been obtained by mistake
or fraud, and that no rent had been received at the time." In a case of a similar nature
tried before Abbott, C. J., at Guildhall, a.d. 1824, the landlord adduced evidence to show
the mistake, and recovered.—Chittt.
" It is difficult to say what is a light and rash presumption, if it is any presumption at
all. Any circumstance may be proved from which a fair inference can be drawn, though
alone it would be too slight to support the verdict of the jury ; yet it may corroborate
other testimony, and a number of such presumptions may become of importance. Pottvnt diversa genera ita conjungi, ut qua singula rum nocerent, ea univerta tanquam grando reum oppri
rtuml. Matthseus de Crim.—Christian.
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party may il he pleases demur to the whole evidence; which admits the truth
of every fact that has been alleged, but denies the sufficiency of them all iu
point of law to maintain or overthrow the issue ;(d) which draws the question
of law from the cognizance of the jury to be decided (as it ought) by the
court. But neither these demurrers to evidence, nor the bills of exceptions,
, are at present so much *in use as formerly ; since the more frequent
J extension of the discretionary powers of the court in granting a new
trial, which is now very commonly had for the misdirection of the judge at
This open examination of witnesses viva voce, in the presence of all mankind,
is much more conducive to the clearing up of truth(e) than the private and
secret examination taken down in writing before an officer or his clerk in the
ecclesiastical courts and all others that have borrowed their practice from the
civil law, where a witness may frequently depose that in private which he will
be ashamed to testify in a public and solemn tribunal. There an artful or
careless scribe may make a witness speak what he never meant, by dressing
up his depositions in his own forms and language ; but he is here at liberty to
correct and explain his meaning, if misunderstood, which he can never do after a
written deposition is once taken. Besides, the occasional questions of the judge,
the jury, and the counsel, propounded to the witnesses on a sudden, will sift out
the truth much better than a formal set of interrogatories previously penned and
settled ; and the confronting of adverse witnesses is also another opportunity
of obtaining a clear discovery, which can never be had upon any other method
of trial. Nor is the presence of the judge during the examination a matter of
small importance ; for, besides the respect and awe with which his presence will
Hale's Hint. 0. L. 254, 255, 258.
the amendment
(*) Co.
wasLUtimproper,
72. 6 Rep. 104.
a new trial will be (•)granted.—Kerr.
" The matter which the jury has to try is the issue joined upon the pleadings which
are copied on the nisi prius record, and at which alone the judge is permitted to look for
the question to be tried. Although, therefore, the plaintiff may be able to prove a good
cause of action, or the defendant a good defence, that is not sufficient to entitle either
to a verdict, unless the proof of it establishes that side of the issue which it is his duty
to maintain. When there was no power to amend the pleadings at nisi prius, it accord
ingly often happened that a party failed on the trial, by reason of some minute dis
crepancy between the statement of his cause of action or defence and the evidence pro
duced to support it; for though as a rule it is sufficient that the issue shall be substantially
proved, it is necessary that it be completely proved. This strictness consequently pro
duced great injustice; for parties perfectly aware of the true nature of the dispute came
to trial relying upon some slight misstatement in his adversary's pleadings not material
to the merits of the case, and which, had it been discovered in time, would have been
corrected. To obviate hardships of this kind, the statute 9 Geo. TV. c. 15 enacted that
it should be lawful for any court or any judge sitting at nisi prius, when any variance
appeared between any matter in writing or in print produced in evidence and the recital
thereof on the record, to cause the record to be forthwith amended in such particular on
payment of such costs, if any, to the other party, as such judge or court thought reason
able ; the trial thenceforth to proceed as if no such variance had appeared. The statute
14 4W. IV. c. 42, ss. 23, 24 extended this power of amendment to all cases where any
variance appeared between the proof and the recital or setting forth thereof on the
record, the trial to proceed as if no variance had happened.
The powers of amendment given by these statutes have been still further extended, if
not superseded, by the provisions of the Common-Law Procedure Act, 1852. Thus, a
rum-joinder or misjoinder may be amended at the trial ; so the evidence of the plaintiff may
show a contract or cause of action varying somewhat from that alleged in his declaration ;
or the defendant's witnesses may make out a defence which has not been pleaded with
technical exactness. In either case the declaration or plea may be amended ; and this
must be done by the presiding judge, so that the real question in controversy between
the parties to the cause may be determined in the existing suit. Amendments are gene
rally granted on payment of the costs previously incurred, and which by the amendment
have been rendered unnecessary or without result. The defendant may be allowed, if
necessary, to plead de novo; in which latter case the further trial of the action is at once
stopped and the jury discharged from giving any verdict. If either party is dissatisfied
with the decision of the judge, he may apply for a new trial ; and if the court think that
260
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naturally inspire the witness, he is able by use and experience to keep the
evidence from wandering from the point in issue. In short, by this method of
examination, and this only, the persons who are to decide upon the evidence havi
an opportunity of observing the quality, age, education, understanding, be
haviour, and inclinations of the witness; in which points all persons must appear
alike when their depositions are reduced to writing and read to the judge in
the absence of those who made them ; and yet as much may be frequently col
lected from the manner in which the evidence is delivered as from the matter of
*it. These are a few of the advantages attending this the English way r*q7<£
of giving testimony ore tenus. Which was also, indeed, familiar among L
the antient Eomans, as may be collected from Quintilian,(/) who lays down very
good instructions for examining and cross-examining witnesses viva voce. And
this, or somewhat like it, was continued as low as the time of Hadrian ^) but the
civil law, as it is now modelled, rejects all public examination of witnesses.
As to such evidence as the jury may have in their own consciences by their
private knowledge of facts, it was an antiont doctrine that this had as much
right
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theirAnd
judgment
therefore,
as it
thehath
written
beenoroften
parolheld(A)
evidence
thatwhich
though
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proofs be produced on either side, yet the jury might bring in a verdict. For
the oath of the jurors to find according to their evidence was construedfi) to
be, to do it according to the best of their own knowledge. This seems to have
arisen from the antient practice of taking recognitions of assize at the first
introduction of that remedy; the sheriff being bound to return such recog
nitors as knew the truth of the fact, and the recognitors when sworn being to
retire immediately from the bar, and bring in their verdict according to their
own personal knowledge, without hearing extrinsic evidence or receiving any
direction from the judge, (f) And the same doctrine ('when attaints came to be
extended to trials by jury as well as to recognitions or assize) was also applied
to the case of common jurors, that they might escape the heavy penalties of
the attaint in case they could show by any additional proof that their verdio*.
•van agreeable to the truth, though not according to the evidence produced
with which additional proof the law presumed they were privately acquainted,
though it did not appear in *court. But this doctine was again gradu- r*o7<.
ally exploded, when attaints began to be disused and new trials intro- *■
°
dueed in their stead. For it is quite incompatible with the grounds upon which
6uch new trials are every day awarded, viz., that the verdict was given without,
or contrary to, evidence. And therefore, together with new trials, the practice
seems to have been first introduced(A) which now universally obtains, that if
a juror knows any thing of the matter in issue he may be sworn as a witness
andgive his evidence publicly in court.
When the evidence is gone through on both sides, the judge, in the presence
of the parties, the counsel, and all others, sums up the whole to the jury ; omit
ting all superfluous circumstances, observing wherein the main question and
principal issue lies, stating what evidence has been given to support it, with
such remarks as he thinks necessary for their direction, and giving them hi«
opinion in matters of law arising upon that evidence.
draw
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withperance and causeless delay, are to be kept without meat, drink, fire, or candle,
unless by permission of the judge, till they are all unanimously agreed. A me
thod of accelerating unanimity not wholly unknown in other constitutions of
Europe, and in matters of greater concern. For by the golden bull of the em
pire,(i) if, after the congress is opened, the electors delay the election of a king
of the Romans for thirty days, they shall be fed only with bread and water, tiD
(/ ) Irutitut. Oral. I. 6, c. 7.
(») Year-book, 14 Hon. VII. 28. Plovd. 11 Hob. 227. 1 Lm
it) S«e hia epistle to Varna, the legate or judge of Cilicia: 87.
" Ta magit scirr. poUi, quanta fides tit lialienda UsWjtu; (') Vaugh. 148, 149.
qui, et cuj'u dignitatis, 1 ciy'uj atliiiuitirmit tint ; tl, qui (f) Bract. I. 4, tr. 1. c 19, { 3. Flat. I 4, & 9, | 2.
rimjplicitrr vixi tint dicere: ulrum unum fundemqut nudi- (*) Stjl. 233. 1 Sid. 188.
vuum ttrmtmtm attul'rint, an ad~ tilFf.qiut
intrrragarrrat i}J C. 2.
uut!np»re vtrisimilia rapoiulci-int." Fj. 22,
2'A 5,■ 3.'
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the same is accomplished. But if our juries eat or drink at all, or have any
eatables about them, without consent of the court, and before verdict, it is
finable; and if they do so at his charge for whom they afterwards find, it will
set aside the verdict. Also if they speak with either of the parties or their
*%76 1 agent8» after they are gone *from the bar ; or if they receive any fresh
J evidence in private ; or if to prevent disputes they cast lots for whom
they shall find; any of these circumstances will entirely vitiate the verdict.
And it has been held, that if the jurors do not agree in their verdict before the
judges are about to leave the town, though they are not to be threatened or
imprisoned, (m) the judges are not bound to wait for them, but may carry them
round the circuit from town to town in a cart.(n)*0 This necessity of a total
unanimity seems to be peculiar to our own constitution ;(o) or, at least, in the
ncmbda or jury of the antient Goths, there was required (even in criminal cases)
only the consent of the major part; and, in case of an equality, the defendant
was held to be acquitted.(^)"
When they are all unanimously agreed, the jury return back to the bar ; and,
before they deliver their verdict, the plaintiff is bound to appear in court, by
himself, attorney, or counsel, in order to answer the amercement to which by
the old law he is liable, as has been formerly mentioned/g1) in case he fails in
his suit, as a punishment for his false claim. To be amerced, or a mercie, is to be
at the king's mercy with regard to the fine to be imposed ; in misericordia domini
regis pro /also clamore suo. The amercement is disused, but the form still con
tinues; and if the plaintiff does not appear, no verdict can be given, but the
plaintiff is said to be nonsuit, non sequitur clamorem mum. Therefore it is usual
for a plaintiff, when he or his counsel perceives that he has not given evidenco
(»)Mirr.c.
{24.40, pi. 11.
(») Page
Stiern.275.LI,See
c.4.also book It. 378.
(•) Lib. An.4,M.
(9)
(•) See Harrington on the Statutes, 19, 20, 21.
Tending a trial of long duration the jury may be adjourned, and in civil cases may
separate ; but after the judge has summed up, they cannot separate. 2 Bar. & Aid. 462.
—Chitty.
*' The learned judge has displayed much erudition in the beginning of this chapter to
prove the antiquity of the trial by jury ; but the trials referred to by the authors there
cited, and even the judicium parium, mentioned in the celebrated chapter of magna charta,
are trials which were something similar to that by a jury, rather than instances of a trial
by jury according to its present established form. The judicium parium seems strictly
the judgment of a subject's equals in the feudal courts of the king and barons. And so
little appears to be ascertained by antiquarians respecting the introduction of the trial
in criminal cases by two juries, that although it is one of the most important, it is cer
tainly one of the most obscure and inexplicable, parts of the law of England.
The unanimity of twelve men, so repugnant to all experience of human conduct,
passions, and understandings, could hardly in any age have been introduced into
practice by a deliberate act of the legislature.
But that the life, and perhaps the liberty and property, of a subject should not be
affected by the concurring judgment of a less number than twelve, where more were
present, was a law founded in reason and caution, and seems to be transmitted to us by
the common law, or from immemorial antiquity. The grand assize might have consisted
f more than twelve, yet the verdict must have been given by twelve or more; and if
welve did not agree, the assize was aflforced,—that is, others were added till twelve did
concur. See 1 Reeve's Hist of Eng. Law, 241, 480. This was a majority, and not una
nimity. A grand jury may consist of any number from twelve to twenty-three inclusive,
but a presentment ought not to be made by less than twelve. 2 Hale, P. C. 161. The
same is true also of an inquisition before the coroner. In the high court of parliament
and the court of the lord high steward a peer may be convicted by the greater number ;
yet there can be no conviction unless the greater number consists at least of twelve. 3
.est. 30. Kelyng. 50. Moore, 622. Under a commission of lunacy the jury was seven
teen, but twelve joined in the verdict. 7 Ves. Jr. 450. A jury upon a writ of inquiry
may be more than twelve. In all these cases, if twelve only appeared, it followed as a
necessary consequence that to act with effect they must have been unanimous.
Hence this may be suggested as a conjecture respecting the origin of the unanimity of
juries, that, as less than twelve—if twelve or more were presents-could pronounce no
effective verdict, when twelve only were sworn, their unanimity became indispensable.
--Christu*
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sufficient to maintain his issue, to be voluntarily non-suittd, or withdraw him
self: whereupon the crier is ordered to call the plaintiff: and if neither he, nor
anybody for him, appears, he is non-suited, the jurors are discharged, the action
is at an end, and the defendant shall recover his costs. The reason of this prac
tice is, that a non-suit is more eligible for the plaintiff than a verdict against
him : lor after a non-suit, which is only a default, he may commence the same
suit *again for the same cause of action; but after a verdict had, and r*o~7
judgment consequent thereupon, he is forever barred from attacking L '
the defendant upon the same ground of complaint. But, in case the plaintiff
appears, the jury by their foreman deliver in their verdict.*2
A verdict, vere dictum, is either privy, or public. A privy verdict is when tho
judge hath left or adjourned the court : and the jury, being agreed, in order to
be delivered from their confinement, obtain leave to give their verdict privily
to the judge out of court :(r) which privy verdict is of no force unless after
wards affirmed by a public verdict given openly in court ; wherein the jury may,
U they please, vary from the privy verdict. So that the privy verdict is indeed
a mere nullity; and yet it is a dangerous practice, allowing time for the partioa
to tamper with the jury, and therefore very seldom indulged." But the only
effectual and legal verdict is the public verdict : in which they openly declare to
have found the issue for the plaintiff, or for the defendant ; and if for the plain
tiff, they assess the damages also sustained by the plaintiff in consequence of
the injury upon which the action is brought.
Sometimes, if there arises in the case any difficult matter of law, the jury,
for the sake of better information, and to avoid the danger of having their ver
dict attainted, will find a special verdict; which is grounded on the statute of
Westm. 2, IS Edw. I. c. 30, § 2. And herein they state the naked facts, as they
find them to be proved, and pray the advice of the court thereon; concluding
conditionally, that if upon the whole matter the court should be of opinion that
the plaintiff had cause of action, they then find for the plaintiff ; if otherwise,
then for the defendant. This is entered at length on the record and afterwards
argued and determined in the court at "Westminster, from whence the issue came
to be tried.
*Another method of finding a species of special verdict is when the r*o-<j
jury find a verdict generally for the plaintiff, bat subject nevertheless to L •*
the opinion of the judge or the court above, on a special case stated by the
counsel on both sides with regard to a matter of law; which has this advantage
over a special verdict, that it is attended with much less expense, and obtains a
much speedier decision; the postea (of which in the next chapter) being stayed
in the hands of the officer of nisi prius, till the question is determined, and the
verdict is then entered for the plaintiff or defendant, as the case may happen.
But, as nothing appears upon the record but the general verdict, the parties are
precluded hereby from the benefit of a writ of error, if dissatisfied with the judg
ment of the court, or judge, upon the point of law. Which makes it a thing to
be wished, that a method could be devised of either lessening the expense of
special verdicts, or else of entering the cause at length upon the postea. But in
both these instances tho jury may, if they think proper, take upon themselves
to determine, at their own hazard, the complicated question of fact and law,
(') If the judge hath adjourned the court to his own lodging*, and there receives the verdict, it is a public aud
not a privy verdict.
" When a verdict will carry all the costs, and it is doubtful from the evidence for
which party it will be given, it is a common practice for the judge to recommend, and
the parties to consent, that a juror should be withdrawn ; and thus no verdict is given,
and each party pays his own costs.
Where there is a doubt at the trial whether the evidence produced by the plaintifl" u
ufficient to support the verdict given in his favour by the jury, the judge will give leavu
to apply to the court above to set aside the verdict and to enter a non-suit; but if such
liberty is not reserved at the trial, the court above can only grant the defendant a new
trial, if they think the plaintiff's evidence insufficient to support his case. 6 T. R. 67.—
Christian.
14 A. privy verdict cannot be given in treason and felony. 2 H. P. C. 300.—Chittt.
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and, without either special verdict or special case, may find a verdict absolutely
either for the plaintiff or defendant.(s}
When the jury have delivered in their verdict, and it is recorded in court,
they are then discharged. And so ends the trial by jury : a trial which, besides
the other vast advantages which we have occasionally observed in its progress,
is also as expeditious and cheap, as it is convenient, equitable, and certain; for a
commission out of chancery, or the civil-law courts, for examining witnesses in
one cause will frequently last as long, and of course be full as expensive, as the
trial of a hundred issues at nisi prius: and yet the fact cannot be determined by
such commissioners at all ; no, not till the depositions are published, and read at
the hearing of the cause in court.
*Upon these accounts the trial by jury ever has been, and I trust evei
J will be, looked upon as the glory of the English law. And if it has so
(froat an advantage over others in regulating civil property, how much must
that advantage be heightened when it is applied to criminal cases ! But this
>ve must refer to the ensuing book of these commentaries: only observing for
the present, that it is the most transcendent privilege which any subject can
enjoy, or wish for, that he cannot be affected either in his property, his liberty,
or his person, but by the unanimous consent of twelve of his neighbours and
equals. A constitution that I may venture to affirm has, under Providence,
secured the just liberties of this nation for a long succession of ages. And there
fore a celebrated French writer,(<) who concludes that because Rome, Sparta,
and Carthage have lost their liberties, therefore those of England in time must
perish, should have recollected that Rome, Sparta, and Carthage, at the time
when their liberties were lost, were strangers to the trial by jury.
Great as this eulogium may seem, it is no more than this admirable constitu
tion, when traced to its principles, will be found in sober reason to deserve.
The impartial administration of justice, which secures both our persons and our
properties, is the great end of civil society. But if that be entirely intrusted
to the magistracy, a select body of men, and those generally selected by the
prince, or such as enjoy the highest offices in the state, their decisions, in spite
of their own natural integrity, will have frequently an involuntary bias towards
those of their own rank and dignity ; it is not to be expected from human na
ture, that the few should be always attentive to the interests and good of the
many. On the other hand, if the power of judicature were placed at random in
the hands of the multitude, their decisions would be wild and capricious, and a
new rule of action would be every day established in our courts. It is wisely
therefore ordered, that the principles and axioms of law, which are general
*S80T ProP08itions, flowing from abstracted reason, and not *accommodated to
J times or to men, should be deposited in the breasts of the judges, to be
occasionally applied to such facts as come properly ascertained before them.
For here partiality can have little scope : the law is well known, and is the same
for all ranks and degrees ; it follows as a regular conclusion from the premises
of fact pre-established. But in settling and adjusting a question of fact, when
intrusted to any single magistrate, partiality and injustice have an ample field
to range in ; either by boldly asserting that to be proved which is not so, or by
more artfully suppressing some circumstances, stretching and warping others,
and distinguishing away the remainder. Here therefore a competent number
of sensible and upright jurymen, chosen by lot from among those of the middle
rank, will be found the best investigators of truth and the surest guardians of
public justice. For the most powerful individual in the state will be cautious
of committing any flagrant invasion of another's right, when he knows that the
*act of his oppression must be examined and decided by twelve indifferent men,
not appointed till the hour of trial; and that, when once the fact is ascertained,
the law must of course redress it. This therefore preserves in the hands of the
people that share which they ought to have in the administration of public jus
tice, and prevents the encroachments of the more powerful and wealthy citizens,
livery new tribunal, erected for the decision of facts, without the interventios
(•j Litt. i iSO.
O Uontetq. Sp. L. xi. 6.
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of a jury, ( whether composed of justices of the peace, commissioners of the
revenue, judges of a court of conscience, or any other standing magistrates,) \t
a step towards establishing aristocracy, the most oppressive of absolute govern
ments. The feodal system, which, for the sake of military subordination, pur
sued an aristocratical plan in all its arrangements of property, had been in
tolerable in times of peace, had it not been wisely counterpoised by that
privilege, so universally diffused through every part of it, the trial by the feodal
peers. And in every country on the continent, as the trial by the peers has
been gradually disused, so the nobles have increased in power, till the state has
been
blished,
torn
though
to pieces
underbythe
rival
shadow
factions,
of regal
and government
oligarchy in; *unless
effect has
where
been r esta
*„s,
the miserable commons have taken shelter under absolute monarchy, as >the lighter evil of the two. And, particularly, it is a circumstance well woi-thy
an Englishman's observation, that in Sweden the trial by jury, that bulwark of
northern liberty, which continued in its full vigour so lately as the middle of
the last century,(w) is now fallen into disuse :(w) and that there, though the
regal power is in no country so closely limited, yet the liberties of the com
mons are extinguished, and the government is degenerated into a mere aristo
cracy.^) It is therefore, upon the whole, a duty which every man owes to his
country, his friends, his posterity, and himself, to maintain to the utmost of his
power this valuable constitution in all its rights ; to restore it to its aniient
dignity, if at all impaired by the different value of property, or otherwise devi
ated from its first institution; to amend it, wherever it is defective; and, above
all, to guard with the most jealous circumspection against the introduction of
new and arbitrary methods of trial, which, under a variety of plausible pre
tences, may in time imperceptibly undermine this best preservative of English
liberty.
Yet, after all, it must be owned, that the best and most effectual method to
preserve and extend the trial by jury in practice, would be by endeavouring to
remove all the defects, as well as to improve the advantages, incident to this
mode of inquiry. If justice is not done to the entire satisfaction of the people
in this method of deciding facts, in spite of all encomiums and panegyrics on
trials at the common law, they will resort in search of that justice to another
tribunal ; though more dilatory, though more expensive, though more arbitrary
in its frame and constitution. If justice is not done to the crown by the ver
dict of a jury, the necessities of the public revenue will call for the erection of
summary tribunals. The principal defects seem to be,—
1. The want of a complete discovery by the oath of the parties. This each
of them is now entitled to have, by *going through the expense and r*qQo
circuity of a court of equity; and therefore it is sometimes had by consent,
tion iseven
agreeable
in the courts
to the of
rights
law.of How
mankind,
far such
and aought
mode to
of be
compulsive
introducedexamine
in any
country, may be matter of curious discussion, but is foreign to our present
inquiries. It has long been introduced and established in our courts of equity,
not to mention the civil-law courts ; and it seems the height of judicial absurdity,
that in the same cause, between the same parties, in the examination of the same
facts, a discovery by the oath of the parties should be permitted on one side of
Westminster hall, and denied on the other; or that the judges of one and the
s%m9
tempted
court
on ashould
trial atbebar,
bound
but,bywhen
law to
sitting
rejectthe
such
next
a species
day as of
a court
evidence,
of equity,
if atshould be obliged to hear such examination read, and to found their deereee
upon it. In short, within the same country, governed by the same laws, such
a mode of inquiry should be universally admitted, or else universally rejected.**
(•) 2 Whitelocke of Pari. 427.
(») Mod. Un. Hist, xxxiii. 22.
(•) Ibid. 17.
14 The Common-Law Procedure Act, 1854, now, however, enables either party, by leave
of the court or a judge, to interrogate his opponent upon any matter as to which discovery
may be sought, and to require such party to ansver the questions within ten days, by
affidavit ?worn and filed iu court in the ordinary way Any person omitting, without
26S
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2. A second defect is oi a naturo somewhat similar to the first : the want of a
compulsive power for the production of books and papers belonging to the par
ties. In the hands of third persons they can generally be obtained by rule of
court, or by adding a clause of requisition to the writ of subpoena, which is then
called a subpcena duces tecum. But, in mercantile transactions especially, the
sight of the party's own books is frequently decisive ; as the day-book of a
trader, where the transaction was recently entered, as really understood at the
time ; though subsequent events may tempt him to give it a different colour.
And, as this evidence may be finally obtained, and produced on a trial at law,
by the circuitous course of filing a bill in equity, the want of an original power
for the same purposes in the courts of law is liable to the same observations a*
wero made on the preceding article."
*3831J to receive
*-A-notner
theirwaQt
depositions
is that of
in writing,
powers to
where
examine
the witnesses abroad,
reside, and
especially when the cause of action arises, in a foreign country." To which may
be added the power of examining witnesses that are aged, or going abroad, upon
interrogatories de bene esse; to be read in evidence if the trial should be deferred
till after their death or departure, but otherwise to be totally suppressed. Both
these are now very frequently effected by mutual consent, if the parties are
open and candid ; and they may also be done indirectly at any time, through
the channel of a court of equity ; but such a practice has never yet been di
rectly adopted(y) as the rule of a court of law." Yet where the cause of action
arises in India, and a suit is brought thereupon in any of the king's courts at
Westminster, the court may issue a commission to examine witnesses upon the
spot and transmit the depositions to England.(z)
4. The administration of justice should not only be chaste, but should not
even be suspected. A jury coming from the neighbourhood has in some respects
a great advantage, but is often liable to strong objections ; especially in small
jurisdictions, as in cities which are counties of themselves, ana where such as
sizes are but seldom holden; or where the question in dispute has an extensive
(r) See page 78.
(•) But. IS Geo. III. c. 63.
just cause, to answer all questions as to which a discovery is sought is guilty ol a con
tempt, and liable to be proceeded against accordingly.—Kerr.
" Where one party is in possession of papers or any species of written evidence ma
terial to the other, if notice is given him to produce them at the trial, upon his refusal
copies of them will be admitted ; or, if no copy has been made, parol evidence of theii
contents will be received. The court and jury presume in favour of such evidence,
because, if it were not agreeable to the strict truth, it would be corrected by the pro
duction of the originals. There is no difference with respect to this species of evidence
between criminal and civil cases. 2 T. R. 201.—Christian.
The statute 14 & 15 Vict. c. 99, s. 6, enacts that, on any action or other legal proceed
ing in the superior courts of common law, the court or any judge thereof may, on appli
cation by either of the litigants, compel the opposite party to allow the party applying
to inspect all documents in his custody or under his control relating to such action or
other legal proceeding, in all cases in which a discovery may be obtained by filing a bill
or other proceeding in a court of equity.—Kerr.
" But now, by stat. 1 W. IV. c. 22, the courts of law at Westminster are empowered, in
any action depending in Buch courts, upon the application of any of the parties to such
action, to order the examination, upon oath, upon interrogatories, or otherwise, of any
witnesses, and. if any of such witnesses are out of the jurisdiction of the court when the
action is pending, to order a commission to issue for their examination, and to give all
such directions touching the time, place, and manner of the examination as may appear
r« asonable and just ; but no examination or deposition taken by virtue of the act can be
read in evidence at any trial without the consent of the party against whom the same
may be offered, unless it shall appear to the satisfaction of the judge that the examinant
s then beyond the jurisdiction of the court, or dead, or unable, from permanent sickess, to attend the trial. And now, by stat. 6 & 7 Vict. c. 82, s. 5, power is given to
compel the attendance of persons to be examined under any commission.—Stewart.
17 A court can compel the plaintiff to consent to have a witness going abroad examined
upon interrogatories, or to have tn absent witness examined under a commission, by
the power the judges have of pu ting off the trial; but they have no control in thes*
instances over the defendant.—Christian.
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local tendency; where a ?ry has been raised, and the passions of the multitude
been inflamed ; or where one of the parties is popular, and the other a stranger
or obnoxious. It is true that, if a whole county is interested in the question to
be tried, the trial by the rule of law(a) must be in some adjoining county; but,
as there may be a strict interest so minute as not to occasion any bias, so there
may be the strongest bias without any pecuniary interest. In all these cases, to
summon a jury, labouring under local prejudices, is laying a snare for their con
sciences; and, though they should have virtue and vigour of mind sufficient to
keep them upright, the parties will grow suspicious, and resort under various pre
tences to another mode of trial. The courts of law will therefore, in transitory
actions, very often change the venue, or county wherein the cause is to be
♦tried \{b) but in local actions, though they sometimes do it indirectly r*gg<
and by mutual consent, yet to effect it directly and absolutely, the parties
are driven to a court of equity ; where, upon making out a proper case, it is done
upon the ground of being necessary to a fair, impartial, and satisfactory trial.(c)"
The locality of trial required by the common law seems a consequence of the
antient locality of jurisdiction. All over the world, actions transitory follow
the person of the defendant, territorial suits must be discussed in the territorial
tribunal. I may sue a Frenchman here for a debt contracted abroad ; but lands
lying in France must be sued for there, and English lands must be sued for in
the kingdom of England Formerly they were usually demanded only in the
court-baron of the manor, where the steward could summon no jurors but such
as were the tenants of the lord. When the cause was removed to the hundred
court, (as seems to have been the course in the Saxon times,)(<£) the lord of the
hundred had a further power, to convoke the inhabitants or different vills to
form a jury; observing probably always to intermix among them a stated
number of tenants of that manor wherein the dispute arose. When afterwards
it came to the county-court, the great tribunal of Saxon justice, the sheriff had
wider authority, and could impanel a jury from the men of his county at large:
but was obliged (as a mark of the original locality of the cause) to return a
competent number of hundredors ; omitting the inferior distinction, if indeed
it ever existed. And when at length, after the conquest, the king's justiciars
drew the cognizance of the cause from the county-court, though they could
have summoned a jury from any part of the kingdom, yet they chose to take
the cause as they found it, with all its local appendages ; triable by a stated
number of hundredors, mixed with other freeholders of the county. The re
striction as to hundredors hath gradually worn away, and at length entirely
vanished ;(e) that of *counties still remains, for many beneficial pur- r^ooc
poses : but, as the king's courts have a jurisdiction coextensive with <the kingdom, there surely can be no impropriety in sometimes departing from
the general rule, when the great ends of justice warrant and require an ex
ception.
I have ventured to mark these defects, that the just panegyric, which I have
given on the trial by jury, might appear to be the result of sober reflection, and
not of enthusiasm or prejudice. But should they, after all, continue unremedied
and unsupplied, still (with all its imperfections) I trust that this mode of decision
will be found the best criterion, for investigating the truth of facts, that was
ever established in any country.
(«) See
Stra.page
177.294.
tween
the A.D.
dnke1762.
of Devonshire and the miner* of the
(•)
of
Derby,
(•) This, among n nnmber of other instances, wag the case (*) LL. Edw. Omf. c. 82. Wilk. 203.
U the leeiue directed by the house of lords in the cause be- (•) See page 360.
" This may now be done in a court of law. Tidd, 8th ed. 655.—Chittt.
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CHAPTEE XXIV.
OF JUDGMENT AND ITS INCIDENTS.
eooa-i
*In >-he present chapter we are to consider the transactions in a cause,
J naxt immediately subsequent to arguing the demurrer, or trial of the
issue.
If the issue be an issue of fact, and, upon trial by any of the methods men
tioned in the two preceding chapters, it be found for either the plaintiff or de
fendant, or specially ; or if the plaintiff makes default, or is non-suit ; or what
ever, in short, is done subsequent to the joining of issue and awarding the trial,
it is entered on record, and is called a postea.(a) The substance of which is,
that postea, afterwards, the said plaintiff and defendant appeared by their attor
neys at the place of trial ; and a jury, being sworn, found such a verdict ; or,
that the plaintiff, after the jury sworn, made default, and did not prosecute hia
suit ; or, as the case may happen: This is added to the roll, which is now re
turned to the court from which it was sent ; and the history of the cause, from
the time it was carried out, is thus continued by the postea.1
Next follows, sixthly, the judgment of the court upon what has previously
passed ; both the matter of law and matter of fact Deing now fully weighed
*3R7 1 ant^ adj usted. Judgment *may, however, for certain causes be suspended,
■I or finally arrested : for it cannot be entered till the next term after trial
had, and that upon notice to the other party. So that if any defect of justice
happened at the trial, by surprise, inadvertence, or misconduct, the party may
have relief in the court above, by obtaining a new trial ; or if, notwithstanding
the issue of fact be regularly decided, it appears that the complaint was either
not actionable in itself, or not made with sufficient precision and accuracy, the
party may supersede it by arresting or staying the judgment.
(«) Append. No. II. i 6.
1 As to the postea in general, see Tidd, 8th ed. 931 to 934. The verdict is entered on
the back of the record of nisi prius, which entry, from the Latin word it began with, is
called the postea. When the cause is tried in the King'B Bench in London or Middlesex,
the record is delivered to the attorney of the successful party, and he afterwards en
dorses the postea from the associate's minute on the panel ; but in country causes the
associate keeps the record till the next term, and then delivers it, with the postea en
dorsed, to the party obtaining the verdict. The practice is in some respects different in
the Common Pleas, where in town causes also the record remains with the associate till
the quarto die post of the return of the habeas corpora juratorum, who endorses the postea
upon the record ; but, by a recent order, it is not to be delivered till the morning of the
fifth day of the term. See 1 Brod. & B. 298. 3 Moore, 643. If the postea be lost, a new
one may, in some cases, be made out from the record above and the associate's notes, (2
Stra. 1264;) if wrong, it may be amended by the plea-roll, (1 Ld. Raym. 133,) by the
memory or notes of the judge, (Cro. Car. 338. Bull. N. P. 320. 2 Stra. 1197. 6 T. R. 694
1 Bar. 4 Aid. 161. 2 Cha. R. 352,) or the notes of the associate or clerk of assize. 2 Chitt.
R. 352. 1 Bos. & Pul. 329. The application to amend by the judge's notes must be made
to the judge who tried the cause. 1 Chitt. R. 283. The court will not alter a verdict
unless it appear on the face of it that the alteration would be according to the intention
of the jury, (1 H. Bla. 78;) but not after a considerable lapse of time to increase damages,
although the jury join in an affidavit stating their intention to have been to give the
increased sum, and thought they had in effect done so. 2 T. R. 281 ; sed vide 1 Burr.
383, where a verdict was rectified which had been mistakenly delivered by the foreman.
Where the jury had found the treble value in an action of debt on the statute for not
setting out tithes, on a writ of inquiry, the inquisition was amended by the insertion of
nominal damages. 1 Bingh. R. 182. In an action by one defendant in assumpsit against
a co-defendant for contribution, the postea is evidence to prove the amount of the
damages. 2 Stark. R. 364. See 9 Price. 359. Tidd, 8th ed. 932, 933. The production
of the postea is not sufficient evidence of a judgment: a copy of the judgment founded
thereon must also be produced. Bull. N. P. 234. Willes, 367. But the nisi prius record,
with the postea endorsed, is sufficient to prove that the cause came on to be tried, ( 1 Stra.
162. Willes, 36?,) or the day of trial. 6 Esp. R. 80, 83. See 9 Price, 359. Tidd, 8th M.
977.- -Chittv.
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1. Causes of suspending the judgment, by granting a new trial,' are at present
wholly extrinsic, arising from matter foreign to, or dehors the record. Of this,
sort are want of notice of trial; or any flagrant misbehaviour of the party
prevailing towards the jury, which may have influenced their verdict; or any
gross misbehaviour of the jury among themselves : also if it appears by the
judge's report, certified by the court, that the jury have brought in a verdict
without or contrary to evidenc», so that he is reasonably dissatisfied there
with ;(b) or if they have given exorbitant damages ;(c) or if the judge himself
has misdirected the jury, so that they found an unjustifiable verdict : for these,
and other reasons of the like kind, it is the practice of the court to award a
new, or second, trial. But if two juries agree in the same or a similar verdict,
a third trial is seldom awarded
for the law will not readily suppose that
the verdict of any one subsequent jury can countervail the oaths of the two
preceding ones.
(»/ Law of Nisi Prfus, 303, SM.
(«) Comb. 357.
If) 6 Jfc-d. 22. Salk. 649.
1 As to new trials in general, see Tidd, 8th ed. 934 to 949. When there are two con
trary verdicts, it is not of course, but in the discretion of the court, to grant a new trial.
2 Bla. R. 963. In an inferior court it is said a new trial cannot bo had upon the merits,
but only for irregularity, (1 Salk. 201. 2 Salk. 650. 1 Stra. 113, 499. 1 Burr. 572. Doug.
380. 2 Chitty's R. 250 ;i but it may set aside a regular interlocutory judgment to let in a
trial of the merits. 1 Burr. 571. The principal grounds for setting aside a verdict or
non-suit, and granting a new trial, besides those mentioned in the text, are—1st. The
discovery of new and material evidence since the trial. 2 Bla. Kep. 955. 2d. If the wit
nesses on whose testimony the verdict was obtained have been since convicted of per
jury in giving their evidence, (M. 22 Geo. III. K. B. ;) or if probable ground be laid to
induce the court to believe that the witnesses are perjured, they will stay the proceed
ings on the finding of a bill of indictment against them for perjury, till the indictment
is tried, (ib. ;) but the circumstance of an indictment for perjury having been found
against a witness is no ground of motion for new trial. 4 M. & S. 140. 8 Taunt. 182.
3d. For excessive damages, indicating passion or partiality in the jury. 1 Stra. 692. 1
Burr. 609. 3 Wils. 18. 2 Bl. Rep. 929. Cowp. 230. 5 T. R. 257. 7 ib. 529. 11 East,
23. It is not usual to grant a new trial for smallness of damages, (2 Salk. 647. 2 Stra.
940. Doug. 509. Barnes, 455, 456 ;) in which latter case it is said, if the demand is cer
tain, as on a promissory-note, the court will set aside a verdict for too small damages, but
not where the damages are uncertain. Lastly, it is a general rule not to grant a new
trial, except for the misdirection of the judge, (4 T. R. 753. 5 ib. 19. 6 East, 316, (b).
1 Marsh. 555 ;) or where a point has been saved at the trial, (1 B. Sc P. 338 ;) in a penal,
(2 Stra. 899. 10 East, 268. 4 M. & S. 338. 2 Chitty's R. 273,) hard, or trifling action, (2
Salk. 653. 3 Burr. 1306 ;) and an action is considered trifling in this respect when the
sum to be recovered is under 20/. (5 Taunt. 537. 1 Chitty's R. 265, (a.),) unless the trial
is to settle a right of a permanent nature. Ib. In all these cases, if the verdict be agree
able to equity and justice, the court will not grant a new trial, though there may have
been an error in the admission or rejection of evidence, or in the direction of the judge,
if it appear to the court on the whole matter disclosed by the report that the verdict
ought to be confirmed. 4 T. R. 468.
A new trial cannot be granted in civil cases at the instance of one of several defend
ants, (12 Mod. 275. 2 Stra. 814,) nor for a part only of the cause of action. 2 Burr.
1224. 3 Wils. 47. But there may be cases in whioh the new trial is restricted to a par
ticular part of the record, as if the judge give leave to move on one part or point only,
on a stipulation that counsel shall not move for any thing else ; or if the court think
injustice may be done by setting the whole matter at large again, they may restrict the
second trial to certain particular points. 4 Taunt. 566.
In criminal cases no new trial can be granted where the defendant has been acquitted.
6 East, 315. 4 M. & S. 337. 1 B. & A. 64. Where several defendants are tried at the
same time for a misdemeanour, and some are acquitted and others convicted, the court
may grant a new trial to those convicted, if they think the conviction improper. 6 East,
619. See further, on this subject, Tidd, 8th ed. 934. In civil cases a motion for a new
trial cannot be made after an unsuccessful motion in arrest of judgment. 4 Bar. & Cres.
160. The granting of a new trial is either without or upon payment of the costs of the
former trial ; or such costs are directed to abide the event of the suit. The general rule
seems to be, that if the new trial be granted for the misDehaviour of the jury or the
misdirection of the judge, the costs are not required to be paid by the party applying for
a new trial; but where the mere error of the jury, or the discovery of fresh evidence, is
the ground, the costs must be paid by the party moving to set aside the former verdict
to* Tidd 8th ed. 945.—Chitty. .
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The exertion of these superintendent powers of the king's courts, in setting
aside the verdict of a jury and granting a new trial, on account of misbehaviour
in the jurors, is of a date extremely antient. There are instances, in the year
books of the reigns of Edward III.,(e) Henry IV.,(/) and Henry VII., (y) of
*3881 judgments being stayed (even after a trial at bar) and *new venire*
J awarded, because the jury had eat and drank without consent of the
judge, and because the plaintiff had privately given a paper to a juryman before
he was sworn. And upon these the chief justice Glynn, in 1655, grounded the
first precedent that is reported in our books(A) for granting a new trial npon
account of excessive damages given by the jury : apprehending, with reasor, that
notorious partiality in the jurors was a principal species of misbehaviour. A
few years hefore, a practice took rise in the common pleas,(i) of granting new
trials upon the mere certificate of the judge (unfortified by any report of the
evidence) that the verdict had passed against his opinion ; though chief justice
Rolle (who allowed of new trials in case of misbehaviour, surprise, or fraud, or
if the verdict was notoriously contrary to evidence)(A) refused to adopt that
practice in the court of king's bench. And at that time it was clearly held for
law,(i) that whatever matter was of force to avoid a verdict ought to be re
turned upon the postea, and not merely surmised by the court ; lest posterity
should wonder why a new venire was awarded, without any sufficient reason
appearing upon the record. But very early in the reign of Charles the Second
new trials were granted upon affidavits ;(m) and the former strictness of the
courts of law, in respect of new trials, having driven many parties into courts
of equity to be relieved from oppressive verdicts, they are now more liberal in
granting them : the maxim at present adopted being this, that (in all cases of
moment) where justice is not done upon one trial, the injured party is entitled
io another.(n)
Formerly the principal remedy, for reversal of a verdict unduly given, was
by writ of attaint; of which we shall speak in the next chapter, and which is
at least as old as the institution of the grand assize by Henry II.,(o) in lieu of
*3891
-^orman trial Dv battle. Such a sanction was probably thought
of a -*dubious
*necessary
right, when,
it was instead
referredoftoappealing
the oath of
to fallible
Providence
or perhaps
for thecorrupted
decision
men. Our ancestors saw that a jury might give an erroneous verdict, and, if
they did, that it ought not finally to conclude the question in the first instance :
but the remedy, which they provided, shows the ignorance and ferocity of the
times, and the simplicity of the points then usually litigated in the courts of
justice. They supposed that, the law being told to the jury by the judge, the
proof of fact must De always so clear, that, if they found a wrong verdict, they
must be wilfully and corruptly perjured. "Whereas a juror may find a just ver
diet from unrighteous motives, which can only be known to the great Searcher
of hearts : and he may, on the contrary, find a verdict very manifestly wrong,
without any bad motive at all ; from inexperience in business, incapacity, mis
apprehension, inattention to circumstances, and a thousand other innocent
causes. But such a remedy as this laid the injured party under an insuperable
hardship, by making a conviction of the jurors for perjury the condition of hia
redress.
The judges saw this; and therefore very early, even upon writs of assize,
they devised a great variety of distinctions, by which an attaint might be
avoided, and the verdict set to rights in a more temperate and dispassionate
method. (/>) Thus, if excessive damages were given, they were moderated by
the discretion of the justices.(j) And if, either in that or in any other
instance, justice was not completely done, through the error of either the judge
or the recognitors, it was remedied by certificate of assize, which was neither
(•) 24 Edw. III. 24. Bro. Abr. tit. verdiu, 17.
(«) 1 Sid. 235. 2 Lot. 140.
CO 11 Hen. IV. 18. Bro. Abr. tit. mtputt, 75.
(») 4 Burr. 395.
(») 14 Hen. VII. 1. Bro. Abr. tit. verdite, 18.
(•) Jpti rtgati imtUutioni ekganttr interta. GkaaT. I t
(»)
Styl.
466.
0.
19 Bract. I 4, (r. 6, c 4.
;<) Ibid. 2S8.
(fi
(») 1 Sid. 235 Styl. Tract. Reg. 310, 311, edit 1557.
(f Ibi<* *. 1, o. W, J 8.
») Cro. Elii 616. Palm. 325. 1 Brnwnl 207.
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more nor less than a second trial of the same cause by the same jury.(>) And,
in mixed or personal actions, as trespass and the like, (wherein no attaint origi
nally lay,) if the jury gave a wrong verdict, the judges did not think themselves
warranted thereby to pronounce an iniquitous judgment; but amended it, if
possible, by subsequent inquiries of their own; and, if that *could not r*oqn
be, they referred it to another examination, (s) When afterwards L
attaints, by several statutes, were more universally extended, the judges fre
quently, even for the misbehaviour of jurymen, instead of prosecuting the writ
of attaint, awarded a second trial; and subsequent resolutions for more than a
century past have so amplified the benefit of this remedy that the attaint ia
pow as obsolete as the trial by battle which it succeeded : and we shall probably
see the revival of the one as soon as the revival of the other. And here I cannot
but again admire(i) the wisdom of suffering time to bring to perfection new
remedies, more easy and beneficial to the subject, which by degrees, from the
experience and approbation of the people, supersede the necessity or desire of
using or continuing the old.
If every verdict was final in the first instance, it would tend to destroy this
valuable method of trial, and would drive away all causes of consequence to be
decided according to the forms of the imperial law, upon depositions in writing,
which might be reviewed in a course of appeal. Causes of great importance,
titles to land, and large questions of commercial property come often to be
tried by a jury, merely upon the general issue, where the facts are complicated;
and intricate, the evidence of great length and variety, and sometimes contra
dicting each other, and where the nature of the dispute very frequently intro
duces nice questions and subtleties of law. Either party may be surprised by a
piece of evidence which, had he known of its production, he could have explained
or answered; or he may be puzzled by a legal doubt which a little recollection
would have solved. In the hurry of a trial, the ablest judge may mistake the
law and misdirect the jury ; he may not be able so to state and range the evi
dence as to lay it clearly before them, nor to take off the artful impressions
which have been made on their minds by learned and experienced advocates.
The jury are to give their ""opinion instanter ; that is, before they sepa- r*3Qi
rate, eat, or drink. And under these circumstances the most intelligent 'and best-intentioned men may bring in a verdict which they themselves upon
cool deliberation would wish to reverse.
Next to doing right, the great object in the administration of public justice
should be to give public satisfaction. If the verdict be liable to many objec
tions and doubts in the opinion of his counsel, or even in the opinion of by
standers, no party would go away satisfied unless he had a prospect of re
viewing it. Such doubts would with him be decisive : he would arraign the
determination as manifestly unjust, and abhor a tribunal which he imagined
had done him an injury without a possibility of redress.
Granting a new trial, under proper regulations, cures all these inconve
niences, and at the same time preserves entire and renders perfect that most
excellent method of decision which is the glory of the English law. A new
trial is a rehearing of the cause before another jury, but with as little prejudice
to either party as if it had never been heard before. No advantage is taken
of the former verdict on the one side, or the rule of court for awarding such
second trial on the other : and the subsequent verdict, though contrary to the
first, imports no tittle of blame upon the former jury, who, had they possessed
the same lights and advantages, would probably have altered their own opinion.
The parties come better informed, the counsel better prepared, the law is more
fully understood, the judge is more master of the subject ; and nothing is now
tried but the real merits of the case.
A sufficient ground must, however, be laid before the court, to satisfy them
that it is necessary to justice that the cause should be further considered. If
(r) Ibid. L 4, tr. 5. c. 6. $ 2. F.N.B.181. 2 Tnut. 416.
emmdarr Uncntur per dUigmttm txaminaticnem. Si auUm
(s) A' juratarti crraverint, et justiciarii rrcundum torum dijudicare nrreiant. recurrendum erit ad mqjus judicium.
dictum judicium pronuntiarerint, faUam faciunt pronun- Brnct. I. 4. tr. 6, c. 4, { 2.
tiutionem ; «t idto srtjui rum dtbent torum dictum, m I illud (') See page 268.
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the matter be such as did not or could not appear to the judge who presided
at nisi prius, it is disclosed to the court by affidavit : if it arises from what
passed at the trial, it is taken from the judge's information, who usually makes
a special and minute report of the evidence. Counsel are heard on both sides
*39"? 1 t0 imPeacn *or establish the verdict, and the court give their reasons at
J large why a new examination ought or ought not to be allowed. The
irue import of the evidence is duly weighed, false colours are taken off, and
all points of law which arose at the trial are upon full deliberation clearly
explained and settled.
Nor do the courts lend too easy an ear to every application for a review of
the former verdict. They must be satisfied that there are strong probable
grounds to suppose that the merits have not been fairly and fully discussed, and
that the decision is not agreeable to the justice and truth of the case. A new
trial is not granted where the value is too inconsiderable to merit a second exa
mination. It is not granted upon nice and formal objections, which do not go
to the real merits. It is not granted in cases of strict right or summum jus,
where the rigorous exaction of extreme legal justice is hardly reconcilable to
conscience. Nor is it granted where the scales of evidence hang nearly equal :
that which leans against the former verdict ought always very strongly to pre
ponderate.
In granting such further trial (which is matter of sound discretion) the court
has also an opportunity, which it seldom fails to improve, of supplying those
defects in this mode of trial which were stated in the preceding chapter; by
laying the party applying under all such equitable terms as his antagonist shall
desire and mutually offer to comply with : such as the discovery of some facts
upon oath ; the admission of others not intended to be litigated ; the production
of deeds, books, and papers ; the examination of witnesses, infirm or going be
yond sea; and the like. And the delay and expense of this proceeding are so
small and trifling, that it seldom can be moved for to gain time or to gratify
humour. The motion must be made within the first four days of the next suc
ceeding term, within which term it is usually heard and decided. And it is
worthy observation, how infinitely superior to all others the trial by jury ap
proves itself, even in the very mode of its revision. In every other country of
Europe, and in those of our own tribunals which conform themselves to the
♦process of the civil law, the parties are at liberty, whenever they please,
'393] of
merely
to fact
appeal
; which
from isday
a perpetual
to day, and
source
from
of obstinate
court to chicane,
court, upon
delay,questions
and ex
pensive litigation.(u) With us no new trial is allowed unless there be a manifest
mistake, and the subject-matter be worthy of interposition. The party who
thinks himself aggrieved may still, if he pleases, have recourse to his writ of
attaint after judgment; in the course of the trial he may demur to the evidence,
or tender a bill of exceptions. And, if the first is totally laid aside, and the
other two very seldom put in practice, it is because long experience has shown
that a motion for a second trial is the shortest, cheapest, and most effectual cure
for all imperfections in the verdict ; whether they arise from the mistakes of the
parties themselves, of their counsel, or attorneys, or even of the judge or jury
2. Arrests of judgment' arise from intrinsic causes, appearing upon the face
(**) Not many yean ago an appeal wan brought to the April, 1749,—the question being only on the property in an
houae of lords from the court of session in Scotland, in a ox. adjudged to be of the Talue of three guineas. No pique
cause between Napier and Macfarlane. It was instituted in or spirit could have made such a cause, in the court of
March, 1745. and (after many interlocutory orders and sen- King's Bench or Common Fleas, hare lasted a tenth of thai
rerces below, appealed from and reheard as far ns the course time, or have cost a twentieth part of the expense,
of proceedings would admit) was finally determined in
•The parties cannot move in arrest of judgment for any thing that is aided after ver
dict at common law, or by the statute of amendments, or cured, as matter of form, by tho
statute of jeofails. See 1 Saund. 228, n. (1.) It is a general rule that a verdict will aid
a title imperfectly set out, but not an imperfect title. 2 Burr. 1159. 3 Wils. 275. 4 T.
R. 472. The defendant cannot move in arrest of judgment for any thing which he might
have pleaded in abatement. 2 Bla. R. 1120. Surplusage will not vitiate after verdict ; as
in ttover stating the possession of the goods in plaintiff on the 3d of March, and the
conversion by defendant "afterwards to wit on the 1st of March," it was held that after
272

Chap. 24.]

PRIVATE WRONGS.

593

of the record. Of this kind are, first, where the declaration varies totally from
the original writ ; as where the writ is in debt or detinue, and the plaintiff de
clares in an action on the case for an assumpsit ; for, the original writ out of
chancery being the foundation and warrant of the whole proceedings in the
common pleas, if the declaration does not pursue the nature of the writ, the
court's authority totally fails.* Also, secondly, where the verdict materially
differs from the pleadings and issue thereon ; as if, in an action for words, it is
laid in the declaration that the defendant said, " the plaintiff is a bankrupt ;"
and the verdict finds specially that he said, " the plaintiff will be a bankrupt."
Or, thirdly, if the case laid in the declaration is not sufficient in point of law to
found an action upon. And this is an invariable *rule with regard to r*gq,4
arrests of judgment upon matter of law, " that whatever is alleged in
arrest of judgment must be such matter as would upon demurrer have been
sufficient to overturn the action or plea." As if, on an action for slander in
calling the plaintiff a Jew, the defendant denies the words, and issue is joined
thereon ; now if a verdict be found for the plaintiff, that the words were actu
ally spoken, whereby the fact is established, still the defendant may move in
arrest of judgment, that to call a man a Jew is not actionable : and, if the court
be of that opinion, the judgment shall be arrested and never entered for the
plaintiff. But the rule will not hold e converso, " that every thing that may be
alleged as cause of demurrer will be good in arrest of judgment;" for if a de
claration or plea omits to state some particular circumstance, without proving
of which at the trial it is impossible to support the action or defence, this omis
sion shall be aided by a verdict. As if, in an action of trespass, the declaration
doth not allege that the trespass was committed on any certain day ;(w) or if
the defendant justifies, by prescribing for a right of common for his cattle, and
does not plead that his cattle were levant and couchant on the land ;(x)5 though
either of those defects might be good cause to demur to the declaration or plea,
yet if the adverse party omits to take advantage of such omission in due time,
but takes issue, and has a verdict against him, these exceptions cannot after
verdict be moved in arrest of judgment. For the verdict ascertains those facts,
which before from the inaccuracy of the pleadings might be dubious ; since the
law will not suppose, that a jury under the inspection of a judge would find a
verdict for the plaintiff or defendant, unless he had proved those circumstances,
without which his general allegation is defectively)' Exceptions therefore that
(«)Carth.389.
(■) Cro. J«c. 44.
(») 1 Mod. 292.
wards might stand, and the other words be treated as surplusage. Cro C. 428. The
motion in arrest of judgment, &c. may be made in the King's Bench at any time before
judgment is given, (5 T. R. 445. 2 Stra. 845,) though anew trial has been previously
moved for. Doug. 745, 740. In the Common Pleas, the motion must be made before or
on the appearance-day of the return of the habeas corpora juratorvm. Barnes, 445. In the
Exchequer, the motion must be made within the first four days of the next term after the
trial, and it may be made after an unsuccessful motion for a new trial. See Manning's
Ex. Prac. 353. Tidd, 9G0, 961; but see 7 Price, 566.
If the judgment be arrested in consequence of mistake of the form of action, or other
wise, the plaintiff is at liberty to proceed de novo in a fresh action. 1 Mod. 207. Vin.
Abr. tit. Judgment, Q. 4. Bla. R. 831. Each party pays his own costs upon the judg
ment being arrested. Cowp. 407.—CniTTV.
* Now no form of action is stated in the writ. Com. Law Proe. Act. 1853, s. 3.—Stew
art.
'See, however, 1 Saund. 228, note 1.—Chittt.
* It is correctly observed, upon this passage, that though Sir W. Blackstone has stated
with correctness the principle upon which defects are aided by a verdict at common law,
yet his two examples are instances of defects aided after verdict by the statute of jeo
fails. See post, 408. Stewart vs. Hogg, 1 Saund. 228, n. (1.) In the first case the tres
pass was alleged to have been committed on a day not yet come, this was clearly no omis
sion of any circumstance necessary in the proof, but a formal misstatement. So again,
where the party stated a prescriptive right of common, but neglected to bring his case
formally within it by averring the levancy and couchancy of the cattle, which was one
condition of the prescription, the issue being taken on the prescription itself, no proo*
was necessary that the particular cattle were levant and couchant in fact ; the omission of
Vol. II.—18
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are moved in arrest of judgment must be much more material and glaring than
such as will maintain a demurrer : or, in other words, many inaccuracies &nd
omissions, which would be fatal if early observed, are cured by a subsequent
verdict ; and not suffered, in the last stage of a cause, to unravel the whole pro*WS1 ceeding8. *But if the thing omitted be essential to the action or deJ fence, as if the plaintiff does not merely state his title in a defective
tion
manner,
of debt
butthe
setsdefendant
forth a title
pleads
thatnot
is guilty
totally
instead
defective
of nilin debet,(a)
itself,(2)these
or if cannot
to an ac<
be
cured by a verdict for the plaintiff in the first case, or for the defendant in tba
eecond.
If, by the misconduct or inadvertence of the pleaders,' the issue be joined on
a fact totally immaterial, or insufficient to determine the right, so that the court
upon the finding cannot know for whom judgment ought to be given; as if, in
self
an action
(instead
on the
of the
casetestator)
in assumpsit
madeagainst
no such
an promise
executor,
:(&)heorpleads
if, in an
thataction
he himof
debt on bond conditioned to pay money on or before a certain day, the defendant
pleads payment on the day :(c) (which issue, if found for the plaintiff, would be
inconclusive, as the money mignt have been paid before;) in these cases the
court will after verdict award a repleader quod partes replacitent; unless it ap
pears from the whole record that nothing material can possibly be pleaded in
any shape whatsoever, and then a repleader would be fruitless. (</) And, when
ever a repleader is granted, the pleadings must begin de novo at that stage of
them, whether it be the plea, replication, or rejoinder, &c, wherein there ap
pears to have been the first defect, or deviation from the regular course.(e)
If judgment is ndt by some of these means arrested within the first four days
of the next term after the trial, it is then to be entered on the roll or record.'
Judgments are the sentence of the law, pronounced by the court upon the
matter contained in the record; and are of four sorts. First, where the facta
are confessed by the parties, and the law determined by the court ; as in case
ofjudgment upon demurrer: secondly, where the law is admitted by the parties
*39fil an<*
facts disputed; as in case of judgment on & verdict: thirdly,
J where *both the fact and the law arising thereon are admitted by the
defendant ; which is the case of judgments by confession or default : or, lastly,
where the plaintiff is convinced that either fact, or law, or both, are insufficient
(•) Sulk. 305.
(•) Stra. 994.
(•) Cro. Elia. 778.
{') 4 Burr. 801, 302.
(») 2 Ventr. 190.
(•) Raym. 468. Salk. 679.
that fact therefore was not the omission of a circumstance necessary in the proof: in
other words, the verdict in neither case raises a presumption that the fact omitted was
proved to the jury. But an instance in point may be put thus : if a man states the grant
of a reversion, which can only be conveyed by deed, without alleging it to have been by
deed, here if the fact of the grant be put in issue and found by the jury, the verdict
covers the omission ; for without proof of the deed the presumption is that it could not
have been so found.—Coleridge.
T The following rules have been laid down on this subject. A repleader ought never
to be allowed till trial, because the fault of the issue may be helped after the verdict by
the statute of jeofails. 2dly. If a repleader be denied where it should be granted, or
granted where it should be denied, it is error. 3dly. The judgment of repleader is gene
ral, and the parties must begin again at the first fault which occasioned the immaterial
issue. 1 Lord Raym. 169. Thus, if the declaration be ill, and the bar and replication are
also ill, the parties must begin de novo ; but if the bar be good and the replication ill. at
the replication. 3 Keb. 664. 4thly. No costs are allowed on either side. 6 T. R. 131.
2 B. 4 P. 376. 5thly. That a repleader cannot be awarded after a default at nisi prius ;
to which may be added, that it can never be awarded after a demurrer or writ of error,
but only after issue joined, (3 Salk. 306,) nor where the court can give judgment on the
whole record, (Willes, 532;) and it is not grantable in favour of the person who made the
first fault in pleading. Doug. 396. See 2 Saund. 319, b.—Chittt.
* If a verdict is taken generally, with entire damages, judgment may be arrested if any
one count in the declaration is bad; but if there is a general verdict of guilty upon an
.ndictment consisting of several counts, and any one count is good, that is held to be
sufficient. Doug. 730.—Chittv.
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to support his action, and therefore abandons or withdraws his prosecution ;
which is the case in judgments upon a non-suit or retraxit.
The judgment, though pronounced or awarded by the judges, is not their
determination or sentence, but the determination and sentence of the law. It
is the conclusion that naturally and regularly follows from the premises of law
and fact, which stand thus : against him, who hath rode over my corn, I may
recover damages by law : but A. hath rode over my corn ; therefore I shall
recover damages against A. If the major proposition be denied, this is a de
murrer in law : if the minor, it is then an issue of fact : but if both be con
fessed (or determined) to be right, the conclusion or judgment of the court
cannot but follow. Wnich judgment or conclusion depends not therefore on
the arbitrary caprice of the judge, but on the settled and invariable principles
of justice. The judgment, in snort, is the remedy prescribed by law for the
redress of injuries ; and the suit or action is the vehicle or means of adminis
tering it. What that remedy may be, is indeed the result of deliberation and
study to point out ; and therefore the style of the judgment is, not that it is
decreed or resolved by the court, for then the judgment might appear to be
their own ; but, "it is considered," consideratum est per curiam, that the plaintiff
do recover his damages, his debt, his possession, and the like : which implies
that the judgment is none of their own ; but the act of law, pronounced and
declared by the court, after due deliberation and inquiry.
All these species of judgments are either interlocutory or final. Interlocutory
judgments are such as are given in the middle of a cause, upon some plea, pro
ceeding, or default which is only intermediate, and does not finally determine
or complete the suit. Of this nature are all judgments for the plaintiff r*QQ7
upon pleas in abatement of the suit or action : in *which it is considered «■
by the court, that the defendant do answer over, respondeat ouster; that is, put
in a more substantial plea//) It is easy to observe, that the judgment here
given is not final, but merely interlocutory ; for there are afterwards further
proceedings to be had, when the defendant has put in a better answer.
But the interlocutory judgments, most usually spoken of, are those incom
plete judgments, whereby the right of the plaintiff is indeed established, but
the quantum of damages sustained by him is not ascertained : which is a matter
that cannot be done without the intervention of a jury. As by the old Gothic con
stitution the cause was not completely finished, till the nembda orj urors were called
in "ad executionem decretorum judicii, ad astimationem pretii, damni lucri, &c."(g)
This can only happen where the plaintiff recovers ; for, when judgment is given
for the defendant, it is always complete as well as final. And this happens, in
the first place, where the defendant suffers judgment to go against him by de
fault, or nihil dicit; as if he puts in no plea at all to the plaintiff's declaration :
by confession or cognovit actionem, where he acknowledges the plaintiff's demand
to be just : or by non sum informatus, when the defendant's attorney declares he
has no instruction to say any thing in answer to the plaintiff, or in defence of
his client ; which is a species of judgment by default. If these, or any of them,
happen in actions where the specific thing sued for is recovered, as in actions
of debt for a sum certain, the judgment is absolutely complete. And therefore
it is very usual, in order to strengthen a creditor's security, for the debtor to
execute a warrant of attorney to some attorney named by the creditor, em
powering him to confess a judgment by either of the ways just now mentioned
(by nihil dicit, cognovit actionem, or non sum informatus') in an action of debt to
be brought by the creditor against the debtor for the specific sum due :• which
(f) 2 Saund. 30.
(») Stiernhook, de jure Goth. 1 1, c. 4.
* For the purpose of preventing frauds upon creditors by secret warrants of attorney
to confess judgment, it is enacted, by statute 3 Geo. IV. c. 39, enlarged by 6 & 7 Vict, c
60, that the clerk of the dockets of the court of Queen's Bench shall cause a book in
which the particulars of every warrant of attorney and cognovit actionem shall be entered ;
and also a book or index shall be kept of names of persons to whom warrants of attorney
are given, which shall be open to inspection. And by the Bankrupt-Law Consolidation
Act, 1849, s. 137, every judge's order given by a trader defendant, whereby the plaintiff
27j
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judgment, when confessed, is absolutely complete and binding ; provided the
♦3981 8ame (as '8 a^80 required in all other judgments) be regularly docquetted,
J that is, abstracted and entered in a book, *according to the directions
of statute 4 & 5 W. and M. c. 20.10 But, where damages are to be recovered, a
jury must be called in to assess them ; unless the defendant, to save charges,
will confess the whole damages laid in the declaration : otherwise the entry of
the judgment is, " that the plaintiff ought to recover his damages, (indefinitely,)
but, because the court know not what damages the said plaintiff hath sustained,
therefore the sheriff is commanded, that by the oaths of twelve honest and
lawful men he inquire into the said damages, and return such inquisition into
court." This process is called a writ of inquiry : in the execution of which the
sheriff sits as judge, and tries by a jury, subject to nearly the same laws and
conditions as the trial by jury at nisi prius, what damages the plaintiff hath
really sustained; and when their verdict is given, which must assess some
damages, the sheriff returns the inquisition, which is entered upon the roll in
manner of a postea; and thereupon it is considered, that the plaintiff do recover
the exact sum of the damages so assessed. In like manner, when a demurrer
is determined for the plaintiff upon an action wherein damages are recovered,
the judgment is also incomplete, without the aid of a writ of inquiry."
is authorized to sign judgment or issue execution, (or a copy of this order,-) must be filed
with the clerk of the docquets in the Queen's Bench within twenty-one days after the
making of such order: otherwise judgment signed thereon, or execution issued, shall be
null and void. And by stat.l & 2 Vict., c. 110, a more important alteration has been made
in the same respecting warrants of attorney and cognovits. By s. 9, after reciting that
it is expedient that provision should be made for giving every person executing such
instruments due information of the nature thereof, it is enacted that no warrant of attor
ney or cognovit shall be of any force unless an attorney of one of the superior courts
shall be present on behalf of the person executing it and shall subscribe his name as a
witness. And by s. 10, a warrant of attorney or cognovit not formally executed shall be
invalid.—Stewart.
10 The judgment must be re-registered every five years, in order to remain in force
and preserve its priority of subsequent judgment-creditors. 1 & 2 Vict. c. 110. 3 4 4
Vict. c. 82, s. 2. 2 Vict. c. 11, s. 1. 18 & 19 Vict. c. 15, b. 4. Freer v». Hesse, 22 L. F.
Chanc. 597.—Kerb.
" It has been said by C. J. Wilmot that " this is an inquest of office to inform the
conscience of the court, who, if they please, may themselves assess the damages." 3 Wils.
62. Hence a practice is now established in the courts of King's Bench and Common
Pleas, in actions where judgment is recovered by default upon a bill of exchange or a
promissory-note, to refer it to the master or prothonotary to ascertain what is due for
principal, interest, and costs, whose report supersedes the necessity of a writ of inquiry.
4 T. R. 275. 1 H. Bla. 541. And this practice is now adopted by the court of exchequer.
4 Price, 134. See, further, Tidd, 8th ed. 817, 818, 819. In cases of difficulty and import
ance, the court will give leave to have the writ of inquiry executed before a judge at
sittings or nisi prius ; and then the judge acta only as an assistant to the sheriff. The
number of the jurors sworn upon this inquest need not be confined to twelve; for when
a writ of inquiry was executed at the bar of the court of King's Bench, in an action of
tcandalum magnaium brought by the duke of York (afterwards James the Second) against
Titus Oates, who had called him a traitor, fifteen were sworn upon the jury, who gave
all the damages laid in the declaration,—viz., 100,000/. In that case the sheriffs of Mid
dlesex sat in court, covered, at the table below the judges. 3 St. Tr. 987.—Christian.
Before the 8 & 9 W. III. c. 11, the penalty in a bond for the performance of covenants
became forfeited upon a single breach thereof; but now, by the 8th section of that
statute, though the plaintiff is permitted to enter up judgment for the whole penalty,
it can only stand as a security for the damages actually sustained. The plaintiff must
then proceed by suggesting breaches on the roll, of which it is usual to give a copy to
the defendant, with notice of inquiry for the sittings or assizes ; and the damages are
assessed upon the writ in the usual way by a jury ; and, upon payment of them, exe
cution upon the judgment entered up is stayed, the judgment itself remaining as a
security against further breaches. See Tidd, 8th ed. 632. This statute does not extend
to a bond conditioned for the payment of a sum certain at a day certain, as a post-obit
bond, (2 B. & C. 82,) nor a common money bond, (4 Anne, e. 16, s. 13. 1 Saund. 58,) nor
u warrant of attorney payable by instalments, (3 Taunt. 74. 5 Taunt. 264,) though a bond
b<> also given, (2 Taunt. 195,) nor *.- • ^ail-bond, (2 B. & P. 446,) nor a petitioning
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Final judgments arc snch as at once put an end to the action by declaring
that the plaintiff has either entitled himself, or has not, to recovei the remedy
sidered
he sues for.
that the
In -which
defendant
case,beif either
the judgment
amerced, be
forforhisthe
wilful
plaintiff,
delayitofis justice
also con
in
not immediately obeying the king's writ by rendering the plaintiff his due;(Aj
or be taken up, capiatur, till he pays a fine to the king for the public misdemea
nour which is coupled with the private injury in all cases of force,(t) of false
hood in denying his own deed,(£) or unjustly claiming property in replevin, or
of contempt by disobeying the command of the king's writ or the express
prohibition of any statute.(i) But now in case of trespass, ejectment, assault
and false imprisonment, it is provided, by the statute 5 & 6 W. and M. c. 12,
•that no writ of capias shall issue for this fine, nor any fine be paid ; but r *qoo
the plaintiff shall pay 6s. Sd. to the proper officer, and be allowed it
against the defendant among his other costs. And therefore upon such judg
ments in the common pleas they used to enter that the fine was remitted; and
now in both courts they take no notice of any fine or capias at all.(m) But
if judgment be for the defendant, then, in case of fraud and deceit to the
court or malicious or vexatious suits, the plaintiff may also be fined ;(n) but in
most cases it is only considered that he and his pledges of prosecuting be
(nominally) amerced for his false claim, pro falso clamore suo, and that the de
fendant may go thereof without a day, eat inde sine die, that is, without any
further continuance or adjournment ; the king's writ, commanding his attend
ance, being now fully satisfied, and his innocence publicly cleared.(o)"
Thus much for judgments; to which costs are a necessary appendage; it
being now as well the maxim of ours as of the civil law that " victus victori
in(») expensis
8 R»p. 40, 61. condemnandus est :"{p) though the P) common
8 Kep. 60. law did not pro(0 8 Rep. O'J. 11 Rep. 43. 6 Mod. 2S5. See Append. No. U.
14.
(*) F. N. B. 121. Co. Litt 131. 8 Rep. 60. 1 Roll. Abr. 219.
Ull. Entr. 379, C B. HU. 4 Ann. rot. 430.

(») Salk. 61. Carth. 390.
(•) 8 Rep. 69, 60.
(•) Append. No. III. } 6.
(») Cod. 3, 1, 13.

creator's bond. 3 East, 22. 7 T. R. 300. But all other bonds, either for payment of
money by instalments, or of annuities, or for the performance of any covenants or agree
ments, are within the statute. See 8 T. R. 126. 6 East, 550. 2 Saund. 187, n. (c.) 3 M.
& S. 156. 1 Chitty on PI. 507, where the parties in a bond agree that the sum mentioned
to be paid on a breach of any of its covenants shall be taken to be, and be considered as,
stipulated damages, the case is not then within the statute, and the whole sum becomes at
once payable, according to the terms of the agreement ; for, where the precise sum is the
ascertained damage, the jury are confined to it. See 4 Burr. 2225. 2 B. & P. 346. 1 Camp.
78. 2 T. R. 32. Holt, Rep. 43.—Chitty.
u At <>ommon law rhe death of a sole plaintiff or sole defendant at any time before Jcruu
judgment abated the suit ; but now, by 17 Car. II. c. 8, where either party dies between
verdict and judgment, it may still be entered up within two terms after the verdict. This
statute does not apply where either party dies after interlocutory judgment and before the
return of the inquiry. 4 Taunt. 884. There must be a scire facias to revive the judgment
thus entered up before execution. 1 Wils. 302. By the 8 & 9 W. III. c. 11, the casus
omissus in the statute of Charles II. is supplied. It provides that in case of either party
dying between interlocutory and final judgment in any action which might have been
maintained by or against the personal representative of the party dying ; or in case of
one or more of the plaintiffs or defendants dying, in an action the cause of which would
by law survive to the survivors, the action shall not abate by reason thereof, but, the
death being suggested on the record, the action shall proceed. The death of either
party in the interval of hearing and deciding upon motions in arrest of judgment,
special verdicts, and the like, does not deprive the party of the right to enter up judg
ment, though the delay thus occasioned by the court may exceed two terms after verdict.
See Tidd, 8th ed. 966, 967, 1168, 1169. It has been held that if the party die after the
assizes begin, though before the trial of the cause, it is within the statute, which, being
remedial, must be construed favourably, the assizes being considered but as one day in
law. 1 Salk. 8. 7 T. R. 31. See 2 Ld. Raym. 1415, n. But, in the Common Pleas, a
verdict and judgment were set aside when the defendant died the night before trial at
the sittings in term. 3 B. & P. 549. And where the verdict has been taken subject to a
reference, the death of a party before an award revokes the authority of the arbitrator
1 Marsh. 366. 2 B. & A. 394. 2 Cl itt. R. 432.—Chitty.
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fessedly allow any, the amercement of the vanquished j Arty being his only
punishment. The first statute which gave costs, eo nomine, to the demandant
in a real action was the statute of Gloucester, 6 Edw. I. c. 1, as did the statute
of Marlberge, 52 Hen. III. c. 6, to the defendant in one particular case, relative
to wardship in chivalry; though in reality costs were always considered and
included in the quantum of damages in such actions where damages are given ;
and even now costs for the plaintiff are always entered on the roll as increase of
damages by the court.^) But because those damages were frequently inade
quate to the plaintiff's expenses, the statute of Gloucester orders costs to be also
added; and further directs that the same rule shall hold place in all cases where
the party is to recover damages. And therefore, in such actions where no
*4001 damages were then recoverable, (as in quare impedit, in which ""damages
were not given till the statute of Westm. 2, 13 Edw. I.,) no costs are
now allowed,(r) unless they have been expressly given by some subsequent
statute." The statute 3 Hen. VII. c. 10 was the first which allowed any costs
on a writ of error But no costs were allowed the defendant in any shape till
the statutes 23 Hen. VIII. c. 15, 4 Jac. I. c. 3, 8 & 9 W. III. c. 11, 4 & 5 Anne,
c. 16, which very equitably gave the defendant, if he prevailed, the same costs
as the plaintiff would have had in case he had recovered. These costs, on both
sides, are taxed and moderated by the prothonotary, or other proper officer of
the court.
The king (and any person suing to his use)(s) shall neither pay nor receivo
costs; for, oesides that he is not included under the general wdrds of these
statutes, as it is his prerogative not to pay them to a subject, so it is beneath
his dignity to receive them." And it seems reasonable to suppose that the
queen-consort participates of the same privilege ; for in actions brought by her
she was not at the common law obliged to find pledges of prosecution, nor could
be amerced in case there was judgment against her.(i) In two other cases an
exemption also lies from paying costs. Executors and administrators, when
suing in the right of the deceased, shall pay none;(«) for the statute 23 Hen.
VIII. c. 15 doth not give costs to the defendants unless where the action supEoseth the contract to be made with, or the wrong to be done to, the plaintiff
imself.16 And paupers, that is, such as will swear themselves not worth fivo
pounds, are, by statute 11 Hen. VII. c. 12, to have original writs and subpamas
gratis, and counsel and attorney assigned them without fee ; and are excused
from paying costs when plaintiff's, by the statute 23 Hen. VIII. c. 15, but shall
(t) 10
Append.
No. II. } 4.
(<)
B. 101.
Litt. 133.
(')
Rep. 116.
(•) F.Cro.N.Jac.
228. Co.1 Ventr.
92.
(•) Stat. 24 Ueo. VIII. c 8.
u Wherever a party has sustained damage, and a new act gives another than the com
mon-law remedy, such party may recover costs as well as damages; for the statute of
Gloucester extends to give costs in all cases where damages are given to any plaintiff, in
any action, by any statute after that parliament. 2 Inst. 289. 6 T. R. 355.—Chitty.
" There are some exceptions to the rule that the king neither pays nor receives costs.
Thus, by 33 Hen. VIII. c. 39, s. 54, the king in all suits, upon any obligations or spe
cialties made to himself or to his use, shall have and recover his just debts, costs, and da
mages, as other common persons used to do. By the 25 Geo. III. c. 35, if the goods and
chattels arc insufficient, (3 Price, 40,) and the lands are sold towards discharging tho
debt due to the crown in such case, " all costs and expenses incurred by the crown in
enforcing the payment of such debt are to be paid." By 43 Geo. III. c. 99, s. 41, cost*
ma 7 be levied against collectors of taxes in certain cases. See 3 Price, 280. In equity,
the attorney-general receives costs where he is made a defendant in respect of legacies
given to charities, or in respect of the immediate rights of the crown in cases of intes
tacy. And see 1 S. & S. 394.—Chitty.
™ If executors sue as executors for money paid to their use after the testator's deam,
they shall pay costs. 5 T. R. 234. Tidd, 1014. When executors and administrators are
defendants, they pay costs like other persons. Tidd, 8th ed. 1016. Or wherever the
cause of action arises in the time of the executor, as the conversion in the case of trover,
the executor shall pay costs, because it is not necessary to bring the action in the cha
racter of executor. 7 T. R. 358. So an executor or administrator is liable to pay tha
costs of a non-pros. 6 T. R. 654. See, in general, Tidd, 8th ed. 1014.—Christian.
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Buffer other punishment at the discretion of the judges A • d it was formerly
usual to give such paupers, if non-suited, their election either to be wl ipped 01
pay the costs :(w) though that practice is now disused.(x)1' It seems,*how- r +
ever, agreed, that a pauper may recover costs, though he pays none
L
for the counsel and clerks are bound to give thoir labour to him, but not to his
antagonist, (y) To prevent also trifling and malicious actions for words, for
assault and battery, and for trespass, it is enacted, by statutes 43 Eliz. c. 6," 21
Jac. I. c. 16, and 22 & 23 Car. II. c. 9, § 136, that where the jury who try any
of these actions shall give less damages than 40$. the plaintiff shall be allowed
no more costs than damages, unless the judge before whom the cause is tried
shall certify under his hand on the back of the record that an actual battery
(and not an assault only) was proved, or that in trespass the freehold or title
of the land came chiefly in question." Also, by statute 4 & 5 W. and M. c. 23,
and 8 & 9 W. III. c. 11, if the trespass were committed in hunting or sporting
by an inferior tradesman, or if it appear to be wilfully and maliciously com
mitted, the plaintiff shall have full costs,(z) though his damages as assessed by
the jury amount to less than 40s.
After judgment is entered, execution will immediately follow, unless the party
condemned thinks himself unjustly aggrieved by any of these proceedings; and
then he has his remedy to reverse them by several writs in the nature of ap
peals, which we shall consider in the succeeding chapter.
-)1 Sid. 261. 7 Mod. 114.
(F) 1 Eq. Ca- Abr. 12S.
') Salk. 606.
(•) See page* 2U, 216.
" But, as observed in Tidd Prac. 8th ed. 94, it does not appear that so disgraceful a pro
ceeding was ever adopted by inflicting the punishment.—Chittt.
" 1 Bos. & P. 39. The pauper in such case can only recover as costs the sums he ii
actually out of pocket, not such sums as would have been so paid in an ordinary suit by
any other plaintiff; and it seems that he and his solicitor may be required to state on
oath the amount thus expended in equity. Hullock on Costs, 228.—Chittt.
" The 43 Eliz. c. 6 enacts that where the plaintiff in any personal action, except for
any title or interest in lands, or for a battery, recovers less than 40*., he shall have no
more costs than damages, if the judge certifies that the debt or damages were under 40*.
But if the judge does not grant such a certificate to the defendant, the plaintiff recovers
full costs. Actions of trespass vi et armis, as for beating a dog, are within the statute. 3
T. B. 38. The certificate under the statute may be granted after the trial. This certifi
cate, it will be remarked, is to restrain the costs ; but a certificate under the 22 & 23 Car.
II. c. 9 is given in favour of the plaintiff to extend them from a sum under 40*. to full
josts. If the defendant justifies the battery, the plaintiff shall have full costs without
the judge's certificate, though the damages are under 40*., for it is held the admission of
the defendant precludes the necessity of the certificate. But a justification of the assault
only will not be sufficient for this purpose; for the judge must certify an actual battery.
3 T. R. 391. This certificate also may be granted a reasonable time after the trial. 2
Bar. & Cres. 621 & 580.
In declarations for assault and battery there is sometimes a count for tearing the plain
tiff's clothes ; and if this is stated as a substantive injury, and the jury find it to have
been such and not to have happened in consequence of the beating, the plaintiff will be
entitled to full costs, (1 T. R. 656;) unless the judge should assist the defendant under
the 43 Eliz. c. 6. So in a trespass upon land, the carrying away, or asportavU, of any in
dependent personal property will entitle the plaintiff to full costs, unless the asportation,
as by digging and carrying away turves, is a mode or qualification of the trespass upon
the land. Doug. 780. See these acts and the cases upon them fully collected, Tidd, 987,
988, 996 to 1005.—Christian.
"The account given of the 43 Eliz. c. 6 is not quite correct. That statute is not con
fined to the causes of action specified in the text, (indeed, it specifically excludes one of
them, battery,) but extends generally to all personal actions ; and its object was to confine
suits for trifling matters to inferior courts. It does not require a certificate to give full
costs, but to take them away ; and it was the unwillingness of the judges to interpose
under this statute which induced the legislature to pass the statutes of James and Charles
upon a different system, these last restraining generally the costs in certain cases, unless
the judge by his certificate deemed it proper to grant them.—Coleridge.
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CHAPTER XXV.
OF PROCEEDINGS IN THE NATURE OF APPEALS.
*4021
*Proceedings, in the nature of appeals from the proceedings of the
J king's courts of law, are of various kinds: according to the subjectmatter in which they are concerned. They are principally four.
I. A writ of attaint:1 which lieth to inquire whether a jury of twelve men gave
a false verdict ;(a) that so the judgment following thereupon may be reversed :
and this must be brought in the lifetime of him for whom the verdict was given ;
and of two at least of the jurors who gave it. This lay at the common law
only upon writs of assize; and seems to have been coeval with that institution
by king Henry II., at the instance of his chief justice Glanvil : being probably
meant as a check upon the vast power then reposed in the recognitors of assize,
of finding a verdict according to their own personal knowledge, without the
*403 1 examinfttion of witnesses. And even here it extended no further than
J to such instances *where the issue was joined upon the very point of
assize, (the heirship, disseisin, &c.,) and not on any collateral matter; as villenage, bastardy, or any other disputed fact. In these cases the assize was said to
be turned into an inquest or a jury, (assisa vertitur in juratum,) or that the assize
should be taken in modum juratoz et non in modum assises; that is, that the issue
should be tried by a common jury or inquest, and not by recognitors of assize :(b)
and then I apprehend that no attaint lay against the inquest or jury that deter
mined such collateral issue. (c) Neither do I find any mention made by our
antient writers, of such a process obtaining after the trial by inquest or jury,
in the old Norman or feodal actions prosecuted by writ of entry. Nor did any
attaint lie in trespass, debt, or other action personal, by the old common law :
because those were always determined by common inquests or juries.(d) At
length the statute of Westm. 1, 3 Edw. I. c. 38, allowed an attaint to be sued
upon inquests, as well as assizes, which were taken upon any plea of land or of
freehold. But this was at the king's discretion, and is so understood by the
author of Fleta,(e) a writer contemporary with the statute ; though Sir Edward
Coke(/) seems to hold a different opinion. Other subsequent statutes(^) intro
duced the same remedy in all pleas of trespass, and the statute 34 Edw. III. c. 7
extended it to all pleas whatsoever, personal as well as real; except only the
writ of right, in such cases where the mise or issue is joined on the mere right,
and not on any collateral question. For though the attaint seems to have been
generally allowed in the reign of Henry the Second,(A) at the first introduction
of the grand assize, (which at that time might consist of only twelve recognitors,
MIU 1 'n case *^ey were ftN unanimous,) yet subsequent *authorities have holden
-I that no attaint lies on a false verdict given upon the mere right, either
at common law or by statute ; because that is determined by the grand assize,
appealed to by the party himself, and now consisting of sixteen jurors.(f)
The jury who are to try this false verdict must be twenty-four, and are called
the grand jury; for the law wills not that the oath of one jury of twelve men
should be attainted or set aside by an equal number, nor by less indeed than
double the former.(A') If the matter in dispute be of forty pounds' value in per
sonals, or of forty shillings a year in lands and tenements, then, by statute 15
Hen. VI. c. 5, each grand juror must have freehold to the annual value of twenty
pounds. And he that brings the attaint can give no other evidence to the
grand jury, than what was originally given to the petit. For as their verdict
(•) Finch, L. 484.
(/) 2 Inst. 130, 237.
'*) Bract. (. 4, fr. 1, c. 34, 2, 3, 4 ; fr. 3. c. 17 ; fr. 5, c 4, (») Stat. 1 Edw. III. at. 1, c. 6. 6 Edw. III. c. 7. 28 Edw
9 1, 2. Flat. L 5. c. 22, 1 8. Co. Entr. 61, b. Booth, 213.
III. c. 8.
(•) Bract 4, 1, 34, 2. Flet. Pjid.
(») See page 389.
(A Yvar-book, 28 Edw. III. 15, 17. An. pi. 16. Flet. 6, (') Bract 290. Flet 6, 22, 7. Britt. 242, b. 12 Hen. VI
B, 16.
6 Bro. Abr tit. atteint, 42. 1 Roll. Abr. 289.
t«) 1.6, e. 22,$8,16.
(*) Bract !. 4, fr. 6, c 4, } 1. Flet 1. 6, c 22, { 7.
1 Abolished, by stat 6 Oeo. IV c. 60, ante
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is now trying, and the question is, whether or no they did right upon the evi
dence that appeared to them, the law adjudged it the highest absurdity to pro
duce any subsequent proof upon such trial, and to condemn the prior jurisdiction
for not believing evidence which they never knew. But those against whom it
is brought are allowed, in affirmance of the first verdict, to produce new mat
ter
because the petit jury may have formed their verdict upon evidence of
their own knowledge, which never appeared in court. If the grand jury found
the verdict a false one, the judgment by the common law was, that the jurors
should lose their liberam legem and become forever infamous ; should forfeit thoir
goods and the profits of their lands ; should themselves be imprisoned, and their
wives and children thrown out of doors; should have their houses razed, their
trees extirpated, and their meadows ploughed ; and that the plaintiff should be
restored to all that he lost by reason of the unjust verdict. But as the severity
of this punishment
effect,11in Hen.
preventing
from by
being
executed,
therefore had
by its
theusual
*statute
VII. c.the
24,law
revived
23 Lr*±r\rJ
Hen. VIII. c. 3, and made perpetual by 13 Eliz. c. 25, an attaint is allowed to
be brought after the death of the party, and a more moderate punishment was
inflicted upon attainted jurors ; viz., perpetual infamy, and, if the cause of action
were above iOl. value, a forfeiture of 201. apiece by the jurors, or, if under 40?.,
then 51. apiece : to be divided between the king and the party injured. So that
a man may now bring an attaint either upon the statute or at common law, at
his election ;(m) and in both of them may reverse the former judgment. But
the practice of setting aside verdicts upon motion, and granting new trials, has
so superseded the use of both sorts of attaints, that I have observed very few
instances of an attaint in our books later than the sixteenth century.(n) By
the old Gothic constitution, indeed, no certificate of a judge was allowed, in
matters of evidence, to countervail the oath of the jury ; but their verdict,
however erroneous, was absolutely final and conclusive. Yet there was a pro
ceeding from whence our attaint may be derived.—If, upon a lawful trial before
a superior tribunal, the jury were found to have given a false verdict, they were
fined, and rendered infamous for the future. (o)
II. The writ of deceit, or action on the case in nature of it, may be brought
in the court of common pleas, to reverse a judgment there had by fraud or col
lusion in a real action, whereby lands and tenements have been recovered to the
prejudice of him that hath right.' But of this enough hath been observed in a
former chapter, (p)*
III. An audita querela is where a defendant, against whom judgmenL is
recovered, and who is therefore in danger of execution, *or perhaps r*40fi
actually in execution, may be relieved upon good matter of discharge, L
which has happened since the judgment : as if the plaintiff hath given him a
general release ; or if the defendant hath paid the debt to the plaintiff without
procuring satisfaction to be entered on the record. In these and the like cases,
wherein the defendant hath good matter to plead, but hath had no opportunity
of pleading it, (either at the beginning of the suit, or puis darrein continuance,
which, as was shown in a former chapter,^) must always be before judgment,)
an audita querela lies, in the nature of a bill in equity, to be relieved against the
oppression of the plaintiff. It is a writ directed to the court, stating that the
O Finch, L. 486.
tanlur in bonis, it attm perjuri et intatdbOa." Stiornh *
(-) 3 Inst. 164.
jure. Oath. LI, 0.4
(•) Cro. Eli* 809. Cro. Jac. 90.
p) Sw> page
(•) " Si tamtn evidenti arffumento faltum juraxse convin- (i) See page 310.
Mftlur (id quod tuperiut judicium cognoscere debet) mule.
* The writ has been abolished, by 3 & 4 W. IV. c. 27, s. 36.—Stbwart.
* By stat. 9 Geo. IV. c. 14, s. 6, no action shall be brought whereby to charge an
person upon or by reason of any representation or assurance made or given concerning
or relating to the character, conduct, credit, liability, trade or dealings of any other
person, to the intent or purpose that such other person may obtain credit, money, or
goods, unless such representation or assurance be made in writing signed by the party
to be charged therewith Statute not to take effect till the 1st of January, 1829.Ohittt.
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oob plaint of the defendant hath been heard, audita querela deftnaentis, and then,
setting out the matter of the complaint, it at length enjoins the court to call
the parties before them, and, having heard their allegations and proofs, to cause
justice to be done between them.(r) It also lies for bail, when judgment is ob
tained against them by scire facias to answer the debt of their principal, and it
happens afterwards that the original judgment against their principal is re
versed : for here the bail, after judgment had against them, have no opportunity
to plead this special matter, and therefore they shall have redress by audita
querela ;(s) which is a writ of a most remedial nature, and seems to have been
invented lest in any case there should be an oppressive defect of justice, where
a party who hath a good defence is too late to make it in the ordinary forms of
law. But the indulgence now shown by the courts in granting a summary
relief upon motion, in cases of such evident oppression,^) has almost ren
dered useless the writ of audita querela, and driven it quite out of practice.*
IV. But, fourthly, the principal method of redress for erroneous judgments
in the king's court of record is by writ of error to some superior court of
appeal.
*40" 1
*^ wr'* °^ error(u) ^es *°r 80me supposed mistake in the proceedings of
' J a court of record; for to amend errors in a base court, not of record, a writ
of false judgment lies.(u) The writ of error only lies upon matter of law arising
upon the face of the proceedings; so that no evidence is required to substan
nation
tiate orofsupport
facts, but
it; there
by an being
attaint,
no or
method
a new
of reversing
trial, to correct
an error
thein mistakes
the determi
of
the former verdict.*
(') 1Fllich,
L. 488.308.P. N. B. 102.
(•)
Koll. Abr.
(') Lord Bajnn. 439.

(») Finch,
Append.L.No.
(•)
184.III. } 8.

* Ch. J. Eyre says, " I take it to be the modern practice to interpose in a summary
way, in all cases where the party would be entitled to relief on an audita querela." 1 Bos.
& Pul. 428. In general the courts will not put the defendant to the trouble and expense
of an audita querela, but will relieve him in a summary way on motion, (4 Burr. 2287 ;) but
where the ground of his relief is a release, when there is some doubt about the execution,
or some matter of fact which cannot be clearly ascertained by affidavit, and therefore
proper to be tried, the court has driven the defendant to his audita querela. 1 Salk. 93,
264. 1 Ld. Raym. 439. 12 Mod. 240. 2 Ld. Raym. 1295. 2 Stra. 1198. See also 5 Taunt.
561. 2 Marsh. 37. And, indeed, the indulgence which of late has been .shown by courts
of law in granting summary relief upon motion in most cases of evident oppression, for
•which the only remedy was formerly by audita querela, has occasioned this remedy now to
-•e very rarely resorted to. An audita querela may be brought in the same court in which
the record on which it is founded remains, or returnable m the same court ; and yet the
defendant may have an audita querela out of chancery, returnable in the Common Fleas
or King's Bench; and so it is sometimes judicial, sometimes original. F. N. B. 239, 240,
b., 7th ed. An audita querela is no supersedeas, and therefore execution may be taken out,
unless a supersedeas be sued forth ; and if an audita querela be founded on a deed, it must
be proved in court before a supersedeas shall be granted. 1 Salk. 92. 1 Sid. 351. But an
audita querela was lately brought in the case of Nathan vs. Giles, (7 Taunt. 557. 1 Marsh.
226, S. C. ;) and it was there held that a writ of audita querela need not be moved for, but
is a proceeding of common right and er debito justicia. However, the supersedeas founded
thereon must be moved for. If the plaintiff be non-suited, he may have a new audita
querela, but he shall not have a supersedeas. F. N. B. 104, o., 9th ed. In Nathan vs. Giles,
the court declared their opinion that there can be no motion in arrest of judgment on
an audita querela. 2 Saund. 148, a., f.—CniTTV.
5 A writ of error lies for some error or defect in substance that is not aided, amendable,
or cured at common law or by some of the statutes of jeofails. And it lies to the samt
court in which the judgment was given, if it be erroneous in matter of fact only; for
en or in fact is not the error of the judges, and reversing it is not reversing their own
judgment: as where an infant appeared oy attorney instead of guardian, or the plaintiff
or defendant at the time of commencing the suit was a married woman. If a judgment
in the King's Bench be erroneous in matter of fact only, and not in point of law, it may
be reversed in the same court by writ of error coram nobis, or qum coram nobis resident, so
called from its being founded on the record and process, which are stated in the writ to
remain in the court of the lord the king, before the king himself. But if the error be in
the judgment itself, and not in the process, a writ of error does not lie in the same court
182
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Formerly, the suitors were much perplexed by writ* of error brought upon
very slight and trivial grounds, as mis-spellings and other mistakes of the
clerks, all which might be amended at the common law, while all the proceedings
were in paper,(w) for they were then considered as only in fieri, and therefore
subject to the control of the courts. But, when once the record was made up.
it was formerly held that by the common law no amendment could be pormitted,
unless within the very terms in which the judicial act so recorded was done :
for during the term the record is in the breast of the court, but afterwards it
admitted of no alteration.(x) But now the courts are become more liberal,
and, where justice requires it, will allow of amendments at any time while the
suit is depending, notwithstanding tho record be made up, and the term be
past. For they at present consider the proceedings as in fieri, till judgment is
given ; and therefore, that till then they have power to permit amendments
by the common law; but when judgment is once given and enrolled, no amend
ment is permitted in any subsequent term.(y) Mistakes are also effectually
helped by the statutes of amendment and jeofails : so called because when a
pleader perceives any slip in the form of his proceedings and acknowledges
such error, (jeo faile,) he is at liberty by those statutes to amend it; which
amendment is seldom actually made, but the benefit of the *acts is at- r*ino
tained by the court's overlooking the exception.^) These statutes are *many in number, and the provisions in them too minute to be here taken notice
of otherwise than by referring to the statutes themselves ;(a) by which all
trifling exceptions are so thoroughly guarded against that writs of error cannot
now be maintained but for some material mistake assigned.*
This is at present the general doctrine of amendments; and its rise and history
are somewhat curious. In the early ages of our jurisprudence, when all plead
ings were ore tenus, if a slip was perceived and objected to by the opposite party
or the court, the pleader instantly acknowledged his error and rectihed his plea;
which gave occasion to that length of dialogue reported in the ancient year-books.
So liberal were then the sentiments of the crown as well as the judges, that in
the statute of Wales, made at Rothelan, 12 Edw. I., the pleadings are directed
(«) 4 Burr. 1099.
(•) Stat. 14 Edw. III. c. 0. 9 Hen. V. c. 4. 4 Hen. VI. c
(•) Co. Lltt. 260.
3. 8 Hen. VI. c. 12 and 16. 32 Hen. VIII. c. 30. 18 Elic c.
(») Stat. 11 Hen. IV. c. 8.
14. 21 Jac I. c. 13. IS 4 17 Car. II. c. 8, (ityled in 1 Ventr.
(•J Stra. 1011.
100 an omnipotent act.) 4 A 6 Anne, c. 10. 9 Anne, c. 20.
5 Geo. I. c. 13.
upon such judgment. 1 Roll. Abr. 746. In the Common Pleas, the record and process
being stated to remain before the king's justices, the writ is called a writ of error coram
vobis, or qua coram vobis resident. On a judgment against several parties, the writ of error
must be brought in all their names, (6 Co. 25. 3 Mod. 134. 5 ib. 16. 1 Ld. Raym. 2+k
2 ib. 1532. 3 Burr. 1792. 2 T. R. 737 ;) but if one or more die, the survivors may bring
the writ of error, (Palm. 151. 1 Stra. 234;) or if it be brought in the names of several,
and one or more refuse to appear and assign errors, they must be summoned and severed,
and then the rest may proceed alone. Yelv. 4. Cro. Eliz. 892. 6 Mod. 40. 1 Stra. 234.
Ca. temp. Hardw. 135, 136.—Chittt.
But this writ cannot be brought after twenty years, unless in case of personal disability
from infancy, coverture, persons of unsound mind, prisoners, or beyond seas ; these
respectively ceasing, the writ must be brought within five years afterwards. See Btat. 10
4 11 W. III. c. 14.—Chittv.
* And now, by stat. 9 Geo. IV. c. 15, every court of record holding plea in civil actions,
any judge sitting at nisi prius, and any court of oyer and terminer and general gaoldelivery in England, <fec. and Ireland, if any such court or judge shall see fit to do so,
m*y cause the record on which any trial may be pending before any such judge or court,
in any civil action, or in any indictment or information for any misdemeanour, when
any variance shall appear between any matter in writing or in print produced in evi
dence, and the recital or setting forth thereof upon the record, wherein the trial is
pending, to be forthwith amended in such particular by some officer of the court, on
payment of such costs, if any, to the other party as such judge or court shall think
reasonable, and thereupon the trial Bhall proceed as if no such variance had appeared ;
and in case such trial shall be had at nisi prius, the order for the amendment shall be
endorsed on the postca, and returned together with the record ; and thereupon the
papers, rolls, and other records of the court from which such record issued shall bt
awarded accordingly.—Chittt.
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to be can
on in tbat principality, "sine calumpnia verborum, non observata ilia
dura consuetudine, qui cadit a syllaba cadit a tota causa." The judgments were
entered up immediately by the clerks and officers of the court ; and if any misentry was made, it was rectified by the minutes, or by the remembrance of the
court itself.
When the treatise by Britton was published, in the name and by authority of
ferred
the king,
to are
(probably
those ofabout
Winchester
the 13 and
Edw.Westminster
I., because the
the last
second,)
statutes
a check
therein
seems
reintended to be given to the unwarrantable practices of some judges, who had
made false entries on the rolls to cover their own misbehaviour, and had taken
upon them by amendments and rasures to falsify their own records. The king
*40Q1 therefore declares,(6) that "although we have granted to our justices to
J *make record of pleas pleaded before them, yet we will not that theii
own record shall be a warranty for their own wrong, nor that they may rase
their rolls, nor amend them, nor record them contrary to their original enrol
ment." The whole of which, taken together, amounts to this, that a record
surreptitiously or erroneously made up, to stifle or pervert the truth, should not
be a sanction for error; and that a record, originally made up according to the
truth of the case, should not afterwards by any private rasure or amendment be
altered to any sinister purpose.
But when afterwards king Edward, on his return from his French dominions
in the seventeenth year of his reign, after upwards of three years' absence, found
it necessary (or convenient, in order to replenish his exchequer) to prosecute his
judges for their corruption and other mal-practices, the perversion of judgments
and other manifold errors,(c) occasioned by their erasing and altering records,
were among the causes assigned for the heavy punishments inflicted upon almost
all the king^s justices, even the most able and upright.(d) The severity of which
*4101 proceedings seems to have alarmed the *succeeding judges, that through
J a fear of being said to do wrong, they hesitated at doing what was right.
As it was so hazardous to alter a record duly made up, even from compassionate
pable
fensible,)
motives,
errors,
(as
they
happened
when
resolved
enrolled
innot
Hengham's
toand
touch
the acase,
term
record
which
at any
an inend,
more
strictness
were
; buttoo
held
was
sacred
certainly
that to
even
beinde
pal
rec
tified or called in question : and, because Britton had forbidden all criminal and
clandestine alterations, to make a record speak a falsity, they conceived that
they might not judicially and publicly amend it, to make it agreeable to truth.
In Edward the Third's time, indeed, they once ventured (upon the certificate of
the justice in eyre) to estreat a larger fine than had been recorded by the clerk
of the court below ;(e) but instead of amending the clerk's erroneous record, they
made a second enrolment of what the justice had declared ore tenus ; and left it
to be settled by posterity in which of the two rolls that absolute verity resides
which every record is said to import in itself.(/) And, in the reign of Eichard
i») Brit, 284
proem. 2, 3.
(«) Judical ptntrUrunt, el in aliis erraverunt. Mattb.
.Vest, aJ). 1289.
(*) Amoug the other Judges, Sir Ralph Hengham, chiefJustice of the King's Bench, Is said to have Ix-cn fined 7000
marks; Sir Adam Stratton, chief-baron of the exchequer,
34,000 marks; aud Thomas Wayhiud, chief-Justice of the
Common Pleas, to htiTe been attainted of felony, and to have
abjured the realm, with a forfeiture of all his estates: the
whole amount of the forfeitures being upwards of 100,000
ma-'ks, or 70,000 pounds, (3 Pryn. Kec. 401, 402.)—au in
credible sum in those days, before paper credit was in use,
and when the annual salary of a chief-Justice was only sixty
marks. Ctaut. 6 Edw. I. m. 6. Pugd. C/iron. Ser. 26. Tha
charge against Sir Kalph Hengham (a very learned Judge,
to whom we are obliged for two excellent treatises of prac
tice) was only, according to a tradition that was current in
Ilichard the Third's time, (Year-laxik, M. 2 Kic. 111. 10,) his
altering, out of mere compassion, a fine which was set upon
a Tery poor man from 18s. 4d. to 6s. 8a*., for which be was
fined 800 marks,—a more probable sum than 7000. it is
true the book calls tho Judge so punished Ingham, and not
Hengham ; but I find no Judge of the name of Ingham In
Dugdale'e Series and Sir Kdward Coke (4 Inst. 055) and Si*.
Matthew Hale (I P C. 64oj understand it to have been the

chief-Justice. And certainly his offence (whatever It was)
was nothing very atrocious or disgraceful ; for though re
moved from the King's Bench at this time, (together with
the rest of the Judges,) we find him, about eleven yean
afterwards, one of the Justices in eyre for the general per
ambulation of the forest, (Rot. peramhul. fitrtrt. in turn
Londn 29 Edw. 1. m. 8,) and the next year made chief-Justice
of the Common Pleas, fl\zt. 29 Edw. I. in. 7. Dngd. Chron.
Ser. 32,) in which office be continued till his death, in 2 Edw.
II. Claut. 1 Edw. II. m. 19. Pat. 2 Edw. II. p. 1, m. 9.
Pugd. 34. Selden, pref, to Hengham. There is an appendix
to this tradition, remembered by Justice Southcote in the
reign of queen Elizabeth, (3 1 list. 72. 4 Inst. 255,) that with
this fine of chief-Justice Hengham a clock-house was built at
Westminster, and furnished with a clock, to bo heard into
Westminster hall. Upon which story I shall only remark
that (whatever early instances may be found of the private
exertion of mechanical genius In constructing horological
machines) clocks came not into common use till a hundred
years afterwards, al>ont the end of the fourteenth century
Encydopedie, tit. Horloge, 0 Kym. J-ted. 690. Derham'.
Artif. Clockmuker. 91.
(<) 1 Hal. P. C 647.
(/)1 Iaon. 183. Co. Litt. 117. See page 331.
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the Second, there are instances^) of their refusing to amend the most palpable
errors and mis-entries, unless by the authority of parliament.
To this real sullenness, but affected timidity, of the judges, such a narrowness
of thinking '"'as added, that every slip (even of a syllable or letter)(A) was now
held to be fatal to tho *plcader, and overturned his client's cause. (i) If
they aurst not, or would not, set right mere formal mistakes at any time, 'upon equitable terms and conditions, they at least should have held, that trifling
objections were at all times inadmissible, and that more solid exceptions in
point of form came too late when the merits had been tried. They might,
through a decent degree of tenderness, have excused themselves from amending
in criminal, and especially in capital, cases. They needed not have granted an
amendment, where it would work an injustice to either party; or where he could
not be put in as gcod a condition as if his adversary had made no mistake. And,
if it was feared that an amendment after trial might subject the jury to an at
taint, how easy was it to make waiving the attaint the condition of allowing
the amendment ! And yet these were among the absurd reasons alleged for
never suffering amendments at all!(A)
The precedents then set were afterwards most religiously followed,(J) to the
great obstruction of justice, and ruin of the suitors : who have formerly suffered
as much by this scrupulous obstinacy and literal strictness of the courts, as they
could have done even by their iniquity. After verdicts and judgments upon the
merits, they were frequently reversed for slips of the pen or mis-spellings ; and
justice was perpetually entangled in a net of mere technical jargon. The legis
lature hath therefore been forced to interpose, by no less than twelve statutes,
to remedy these opprobrious niceties : and its endeavours have been of late so
well seconded by judges of a more liberal cast, that this unseemly degree of
strictness is almost entirely eradicated, and will probably in a few years be no
more remembered than the learning of essoigns and defaults, or the counterplead
of voucher, are at present. But to return to our writs of error.
**If a writ of error be brought to reverse anyjudgment of an inferior .- **4xo
court of record, whore the damages are less than ten pounds ; or if it is
brought to reverse the judgment of any superior court after verdict, he that
brings the writ, or that is plaintiff in error, must (except in some peculiar cases)
lous
find pretences
substantialto pledges
appeal ; of
and
prosecution,
for securingorpayment
bail :(m) oftocosts
prevent
and damages,
delays by which
lrivoare
stances,
now by
payable
virtue by
of the vanquished
several statutes
party
recited
in allinexcept
the margin.(n)'
in a few particular in
(») 1 HaL P. C. M8.
(*) Styl. Vt, .
(») Stat 14 Edw. m. c «.
(') 8 Hep. 156, *c.
In those days it was strictly trne, wh»t Ruggle (hi (») Stat. 3 Jac. I. c. 8. 13 Car. II. c. 2. 10 ft 17 Car. D.o
i
Lfnoramtu)
has
humorously
applied
to
more
modern
8.
pleadiDgn:—u in nottra Uge unum comma evfrtU totum pia- (»)193Geo.
lieu.III.
VII.c.c.7u.10. 13 Car. n. c. 2. 8 A 9 W. III. c. 11.
dtum."
4 4 6 Anne, o. 16.
' By the 3 Jac. I. c. 8, (made perpetual by 3 Car. I. c. 4, s. 4,) to restrain unnecessary
delays of execution, it was provided " that in the actions therein specified no writ of
error should be allowed, unless the party bringing the same, with too sufficient sureties, shall
first be bound unto the party for whom the judgment is given, by recognizance to be ac
knowledged in the same court, in double the sum, to be recovered by the former judg
ment, to prosecute the said writ of error with effect, and also to satisfy and pay if the
said judgment be affirmed or the writ of error nonprossed, all and singular the debts,
damages, and costs adjudged upon the former judgment, and all costs and damages to be
awarded for the delaying of the execution." And now, by the 6 Geo. IV. c. 96, for fur
ther preventing the delays occasioned by frivolous writs of error, it is enacted that upon
any judgment hereafter to be given in any of the courts of record at Westminster, in the
counties palatine, and in the courts of great session in Wales, in any personal action, exe
cution shall not be stayed or delayed by any writ of error, or supersedeas thereupon,
without the special order of the court, or some judge thereof, unless a recognizance, with
a condition according to the 3 Jac. I. c. 8, (above noticed,) be first acknowledged in
the same court. After final judgment, and before execution executed, a writ of error is,
generally speaking, a supersedeas of execution from the time of its allowance, (1 Vent.
31. 1 Salk. 321. 1 T. R. 280. 2 B. & P. 370. 2 East. 439. 5 Taunt. 204. 1 Gow. 66.
1 Chitty R. 238, 241. 3 Moore, 89;) but it is no supersedeas unless bail in error be put
285
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A writ of error lies from the inferior courts of record in England into the
king's bench,(o) and not into the common pleas.(jj)* Also from the king's
bench in Ireland to the king's bench in England.' It likewise may be brought
fiom the common pleas at Westminster to the king's bench; and then from the
king's bench the cause is removable to the house of lords. From proceedings
on the law side of the exchequer a writ of error lios into the court of exchequer
chamber before the lord chancellor, lord treasurer, and the judges of the court
of king's bench and common pleas;10 and from thence it lies to the house of
peers. From proceedings in the king's bench, in debt, detinue, covenant, ac
count, case, ejectment, or trespass, originally begun therein by bill, (except where
the king is party,) it lies to the exchequer chamber, before the justices of the
common pleas, and barons of the exchequer ; and from thence also to the house
of lords ;(q) but where the proceedings in the king's bench do not first com
mence therein by bill, but by original writ sued out of chancery,(r) this takes
**411 1 tne case out °^ tne general ru'e **laid down by the statute ;(s) so that
J the writ of error then lies, without any intermediate state of appeal,
directly to the house of lords, the dernier resort for the ultimate decision of
every civil action." Each court of appeal, in their respective stages, may, upon
hearing the matter of law in which the error is assigned, reverse or affirm the
judgment of the inferior courts ; but none of them are final, save only the house
of peers, to whose judicial decisions all other tribunals must therefore submit,
and conform their own. And thus much for the reversal or affirmance of judg
ments at law by writs in the nature of appeals."
(•) See ch. 4.
(r) Bee page 43
(i>) Finch, L. 480. Dyer, 250.
{•) 1 Roll. Rep. 264. 1 Sid. 424. 1 Saund. 340. Carth. 180.
(t) Stat. 27 Klii. c. 8.
Comb. 294.
In, and notice thereof given within the time limited by the rules of the court. 2 Dowl.
& Ry. 85. And when it is apparent to the court that a writ of error is brought against
food faith, (2 T. R. 183. 8 Taunt. 434,) or for the mere purpose of delay, (4 T. R. 436.
M. & S. 474, 476. 1 Bar. & Cres. 287,) or it is returnable of a term previous to the
signing of final judgment, (Barnes, 197,) it is not a supersedeas. Tidd, 8th ed. 1202.
In Tidd, 1199, 8th ed. it is said that there must be fifteen days between the teste and
return of a writ of error ; but it was said in Laidler vs. Foster, where there was an in
terval of twelve days only, that there is a distinction between writs of error and those
which are the commencement of a suit ; and the usual course of practice was followed
in this case, (viz., not to pass over more than one return between the teste and return:)
the court therefore refused to quash the writ. 4 Bar. & Cres. 116. And in another case
the court of King's Bench held that the court could not quash a writ of error upon a
judgment of the Common Pleas of Durham, nor award execution upon the judgment of
an inferior court. 4 Dowl. & Ry. 153.—Chittt.
8 It is not correct that a writ of error does not lie from an inferior court into the court
of Common Pleas. There is a modern instance of such a proceeding in Bower m. Wait,
1 M. & G. 1, in a learned note to which (p. 2, note a.) the opinion in the text is contro
verted.—Couch.
•This appeal is taken away by 23 Geo. III. c. 21. Since the union, however, a writ of
error lies from the superior courts in Ireland to the house of lords. Before the union
with Scotland, a writ of error lay not in this country upon any judgment in Scotland ;
but it is since given, by statute 6 Anne, c. 26, s. 12, from the court of Exchequer in
Scotland, returnable in parliament. And see the 48 Geo. III. c. 151, concerning appeals
to the house of lords from the court of session in Scotland.—Chittv.
10 The 31 Edw. III. c. 12 directs that the chancellor and treasurer shall take to their
assistance the judges of the other courts, and aulres sages come lour semblera. But the 20
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Car. II.
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who report their opinion to the chancellor, and the judgment is pronounced by him.—
C'niTTT.
" But now, by statute 1 Will. IV. c. 70, and the Common-Law Procedure Act, 1852, error
upon any judgment of the Queen's Bench, Common Pleas, or Exchequer must be brought
in the Exchequer chamber before the judges, or judges and barons, as the case maybe,
of the other two courts, whence it again lies to the house of lords.—Stewart.
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CHAPTER XXVI.
OF EXECUTION.
*If the regular judgment of the court, after the decision of the suit, bo , m. . «
not suspended, superseded, or reversed by one or other of the methods »■
mentioned in the two preceding chapters, the next and last step is the execution
of that judgment; or putting the sentence of the law in force. This is per
formed in different manners, according to the nature of the action upon which
it is founded, and of the judgment which is had or recovered.
If the plaintiff recovers in an action real or mixed, whereby the seisin or pos
session of land is awarded to him, the writ of execution shall be an habere facias
seisinam, or writ of seisin, of a freehold; or an habere facias possessionem, or writ
of possession,(a) of a chattel interest.(ft) These are writs directed to the sheriff
of the county, commanding him to give actual possession to the plaintiff of the
land so recovered : in the execution of which the sheriff may take with him the
posse comitatus, or power of the county ; and may justify breaking open doors,
if the possession be not quietly delivered. But, if it be peaceably yielded up,
the delivery of a twig, a turf, or the ring of the door, in the name of seisin, is
sufficient execution of the writ. Upon a presentation to a benefice reoovered in a
quare impedit, or assize of darrein presentment, *the execution is by a writ r>,,,,
de clerico admittendo; directed, not to the sheriff, but to the bishop or L
archbishop, and requiring him to admit and institute the clerk of tne plaintiff.1
In other actions, where the judgment is that something in special be done or
rendered by the defendant, then, in order to compel him so to do, and to see the
judgment executed, a special writ of execution issues to the sheriff according
to the nature of the case. As, upon an assize of nuisance, or quod permittat prosternere, whore one part of the judgment is quod nocumentum amoveatur, a writ
goes to the sheriff to abate it at the charge of the party, which likewise issues
even in case of an indictment. (c)J Upon a replevin, the writ of execution is
the writ de retorno habendo:{d) and, if the distress be eloigned, the defendant
shall have a capias in withernam ;{e) but on the plaintiff's tendering the damages
and submitting to a fine, the process in vrithernam shall be stayed.(/) In de
tinue, after judgment, the plaintiff shall have a distringas, to compel the defendant
to deliver the goods, by repeated distresses of his chattels :{g) or else a scire
facias against any third person in whose hands they may happen to be, to show
(•) Append. No. II. i 4.
(•) See page 149.
(»)
Finch, 10.
L. 470.
(A
174. 787. Rait. Ent 210.
(•) Comb.
(f) 21 Leon.
Roll. Abr.
C) See page 150.
ment by writ of error in the same court, where the error complained of is infact and not
in law, and where of course no fault is imputed to the court in pronouncing its judgment.
This writ is called the writ coram nobis or coram vobis, according as the proceedings are in
the King's Bench or Common Pleas, because the record is stated to remain before us (the
king) if in the former, and before you (the judges) if in the latter, and is not removed
to another court. In this proceeding it is of course necessary to suggest a new fact upon
the record, from which the error in the first judgment will appear : thus, supposing the
defendant, being an infant, has appeared by attorney instead of guardian, it will be ne
cessary to suggest the fact of his infancy of which the court was not before informed.
There is therefore no inconsistency in bringing this writ of error before the same judge*
who pronounced the judgment in the first instance; because they are required to pro
nounce upon a new state of facts, without impeachment of the former judgment on the
facts as they then stood.—Coleridge.
1 The writ recites the judgment of the court and orders him to admit a fit person to
the rectory and parish church at the presentation of the plaintiff; and if upon this ordei
he refuse to admit accordingly, the patron may sue the bishop in a quare nm\ admisit, and
recover ample satisfaction in damages. 2 Selw. Prac. 330.—Chittt.
' That is, if it he stated in the indictment that the nuisance is still existing. If it does
not appear in the indictment that the nuisance was then in existence, it would be absurd
to give judgment to abate a nuisance which does not exist. 8 T. R. 144.—Chittt.
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cause why they should not be delivered : and if the defendant still continues
obstinate, then (if the judgment hath been by default or on demurrer) the
sheriff shall summon an inquest to ascertain the value of the goods, and the
plaintiff's damages; which (being either so assessed, or by the verdict in case
of an issue)(A) shall be levied on the person or goods of the defendant. So that,
after all, in replevin and detinue, (the only actions for recovering the specific
possession of personal chattels,) if the wrong-doer be very perverse, he cannot
be compelled to a restitution of the identical thing taken or detained; but ho
still has his election, to deliver the goods, or their value :(t) an imperfection in
the law, that results from the nature of personal property, which is easily con
cealed or conveyed out of the reach of justice, and not always amenable to the
magistrate.
*414 1
*Executions in actions where money only is recovered, as a debt or
-I damages, (and not any specifie chattel,) are of five sorts : either against
the body of the defendant ; or against his goods and chattels ; or against his
goods and the profits of his lands; or against his goods and the possession of his
lands ; or against all three, his body, lands, and goods.
1. The first of these species of execution is by writ of capias ad satisfacien
dum;^) which addition distinguishes it from the former capias ad respondendum
which lies to compel an appearance at the beginning of a suit. And, properly
speaking, this cannot be sued out against any but such as were liable to be taken
upon the former capias.(k) The intent of it is, to imprison the body of the debtor
till satisfaction be made for the debt, costs, and damages ; it therefore doth not
lie against any privileged persons, peers, or members of parliament, nor against
executors or administrators, nor against such other persons as could not be ori
ginally held to bail. And Sir Edward Coke also gives us a singular instance,(i)
where a defendant in 14 Edw. III. was discharged from a capias, because he was
of so advanced an age quod patnam imprisonamenti subire non potest. If an action
be brought against a husband and wife for the debt of the wife, when sole, and
the plaintiff recovers judgment, the capias shall issue to take both husband and
wife in execution :(m) but, if the action was originally brought against herself,
when sole, and pending the suit she marries, the capias shall bo awarded against
her only, and not against her husband.(n) Yet, if judgment be recovered against
a husband and wife for the contract, nay, even for the personal misbehaviour(o)
of the wife during her coverture, the capias shall issue against the husband
only : which is one of the many great privileges of English wives.*
*The writ of capias ad satisfaciendum is an execution of the highest
*415] nature
inasmuch as it deprives a man of his liberty, till he makes the
(») Dro. Abr. tit. damages, 29.
(I) 1 Iiift. 289.
(<) Kellw. 64.
"») Moor. 704.
(i) Append. No. III. I 7.
(•) Cro. Jac. 823.
(*) 3 Rep. 12. Moor. 767.
(•>) Cro. Car. 613.
* There are many cases in which the defendant may be taken in execution after judg
ment, though he could not be arrested at the commencement of the suit; but it is an
universal rule that whenever a capias is allowed on mesne process before judgment, it may
be had upon the judgment itself. 3 Salk. 286. 3 Co. 12. It lies against peers, or mem
bers of parliament, upon a statute merchant, or staple, or recognizance in nature thereof.
2 Leon. 173. 1 Cromp. 345. But, by 57 Geo. III. c. 99, s. 47, no penalty or costs incurred
by any spiritual person, by reason of non-residence on his benefice, shall be levied by
execu tion against his body, whilst he holds the same or any other benefice, out of which
the same can be levied by sequestration within the term of three years. An infant
»eemi liable to this process. 2 Stra. 1217 ; see id. 708. 1 B. & P. 480. Husband and
wife may be taken in execution in an action against both, and she shall not be discharged
unless it appear she has no separate property out of which the demand can be satisfied,
(T. 2 Geo. IV. C. P. ; see 5 B. & A. 759,) or that there is fraud and collusion between the
plaintiff and her husband to keep her in prison. 2 Stra. 1167, 1237. 1 Wils. 149. 2
Bla. R. 720. Volunteer soldiers and seamen are protected by several statutes from being
taken in execution unless the original debt, in the case of soldiers, amounted to 20/., or
in the case of seamen the debt and costs, &c. are of that amount, and that the debt was
contracted when the defendant did not belong to any ship in his majesty's service. Sea
11 East, 25. Nor can parties be taken in execution at the time or place when and where
they are privileged fiom arrest. Tidd, 1005, 1006, 1007.—Chitty.
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satisfaction awarded; and therefore, when a man is once taken in execution
upon this writ, no other process can be sued out against his lands or goods.
Only, by statute 21 Jac. 1, c. 24, if the defendant dies while charged in execu
tion upon this writ, the plaintiff may, after his death, sue out a new execution
against his lands, goods, or chattels. The writ is directed to the sheriff, com
manding him to take the body of the defendant and have him at Westminster
on a day therein named, to make the plaintiff satisfaction for his demand. And,
if he does not then make satisfaction, he must remain in custody till he does.
Tbis writ may be sued out, as may all other executory process, for costs, against
a plaintiff as well as a defendant, when judgment is had against him.
When a defendant is once in custody upon this process, he is to be kept in
arcta et salva custodia : and if he be afterwards seen at large, it is an escape; and
the plaintiff may have an action thereupon against the sheriff for his whole debt.
For though, upon arrests, and what is called mesne process, being such as inter
venes between the commencement and end of a suit,(^>) the sheriff, till the
statute 8 & 9 W. III. c. 27, might have indulged the defendant as he pleased, so
as he produced him in court to answer the plaintiff at the return of the writ;
yet, upon a taking in execution, he could never give any indulgence ; for, in
that case, confinement is the whole of the debtor's punishment, and of the satis
faction made to the creditor.4 Escapes are either voluntary, or negligent.
Voluntary are such as are by the express consent of the keeper; after which he
never can retake his prisoner again,(j) (though the plaintiff may retake him at
any time,)(r) but the sheriff must answer for the debt. Negligent escapes are
where the prisoner escapes without his keeper's knowledge or consent; and
then upon fresh pursuit the defendant may *be retaken, and the sheriff [*a\r
shall be excused, if he has him again before any action brought against
himself for the escape.(s) A rescue of a prisoner in execution, either going to
gaol or in gaol, or a breach of prison, will not excuse the sheriff from being
guilty of and answering for the escape ; for he ought to have sufficient force to
keep him, since he may command the power of the county.(f) But by statute
32 Geo. II. c. 28, if a defondant charged in execution for any debt not exceed
ing 100i. will surrender all his effects to his creditors, (except his apparel, bed
ding, and tools of his trade, not amounting in the whole to the value of 10i.,)
and will make oath of his punctual compliance with the statute, the prisoner
may be discharged, unless the creditor insists on detaining him ; in which case
he shall allow him 2s. id. per week, to be paid on the first day of every week,
and on failure of regular payment the prisoner shall be discharged. Yet the
creditor may at any future time have execution against the lands and goods of
such defendant, though never more against his person.' And. on the othai
(F) See page 279.
(•) F. N. B. 130.
it) 3 Rep. 62. 1 Sid. 330.
Cro. Jiw. 419.
(') Stilt. 8 4 » W. III. c. 27.
' But execution by imprisonment is considered so far a satisfaction of the debt, that
if the creditor release the debtor from confinement he cannot afterwards have recourse
to any other remedy, though the discharge be on terms which are not afterwards com
plied with, (4 Burr. 2482. 6 T. R. 526. 7 ib. 420;) or upon giving a fresh security which
afterwards becomes ineffectual, (1 T. R. 557 ;) the execution being considered quoad the
defendant as a satisfaction of the debt. Hob. 59. But the plaintiff may take out exe
cution against other persons liable to the same debt or damages. Ib ; and see 5 Taunt.
614. 1 Marsh. 250, S. C. If, however, the plaintiff consent to discharge the only one of
several defendants taken on a joint capias, he cannot afterwards retake either him or take
any of the other defendants. 6 T. R. 525.—Chittt.
s The statute mentioned in the text is that which is commonly known by the appella
tion of the Lords' Act, from the circumstance of its originating in the upper house of
parliament. By the 33 Geo. III. c. 5, made perpetual by 39 Geo. III. c. 50, the regula
tions of the former act are extended to debts amounting to 300/. And by other statutes,
(see Tidd, 379,) persons in custody for contempt by the non-payment of money or costr
ordered by courts of equity (49 Geo. III. c. 6) or common law, are declared within the
provisions for the relief of prisoners in custody for debt only. But a defendant in a <fui
lam action is not entitled to the benefit of the lords' act, (3 Burr. 1322. 1 Bla. R. 372;)
nor a defendant in custody under a writ de excommunicato capiendo for contumacy in not
Vol. LL—19
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hand, the creditors may, as in case of bankruptcy, compel (under pain of trans
portation for seven years) such debtor charged in execution for any debt under
100Z. to make a discovery and surrender of all his effects for their benefit, where
upon he is also entitled to the like discharge of his person.'
If a capias ad satisfaciendum is sued out, and a non est inventus is returned
thereon, the plaintiff may sue out a process against the bail, if any were given :
who, we may remember, stipulated in this triple alternative, that the defendant
should, if condemned in the suit, satisfy the plaintiff his debt and costs ; or that
he should surrender himself a prisoner; or, that they would pay it for him : as
therefore the two former branches of the alternative are neither of them com
plied with, the latter must immediately take place.(u) In order to which, a
writ of scire facias may be sued out against the bail, commanding them to show
(») Lntw. 1289-1273.
paying a Bum for alimony, and also for costs in the ecclesiastical court. 11 East, 231.
When the prisoner is charged in execution above twenty miles from Westminster hall,
or the court out of which the execution issued, he must be brought up to the next as
sizes, or, by 52 Geo. III. c. 34, before the justices at quarter sessions, to be examined and
discharged. The application is directed to be made by the prisoner before the end of the
first term after his arrest ; but ignorance or mistake will excuse a delay beyond that pe
riod. When the debt recovered does not exceed 201., exclusive of costs, the 48 Geo. III.
c. 123 provides for the discharge of the debtor's person after he has lain in prison t welve
months. But, this statute being confined to persons in execution upon a judgment, it
has been holden that one in custody on an attachment for non-payment of a sum under
20/. found due upon an award made a rule of court is not entitled to his discharge under
it. 10 East, 408 2 B. & A. 61.
The 1 Geo. IV. c. 119 established a new court of record, called the Court for the Relief
of Insolvent Debtors, which is held twice a week in London throughout the year, with
•i short vacation in the summer ; and by the 5 Geo. IV. c. 16 it is provided that the judges
of this court, who are four in number, shall make three circuits in the year for the dis
charge of insolvents. A prisoner discharged under these acts becomes personally free,
having first delivered a schedule on oath of all his debts, to. and assigned all his pro
perty in possession or expectancy for the benefit of his creditors, to whose demands all
property which he may afterwards acquire is made liable. If upon his examination it
appear that he has been guilty of bad practices or fraud, in contracting debts, or have
opposed a vexatious defence to any action brought against him for the recovery of any
debt, concealed credits, or debts, given a voluntary preference to any creditor, or made
away with his property, or his imprisonment be for damages recovered in an action of
crim. con., seduction, or malicious injury, or does not answer satisfactorily to the court,
he may be sent back to prison for two or three years, at the discretion of the court. A
fraudulent concealment of property in his schedule subjects him to the additional punish
ment of hard labour. If a voluntary preference be given by him within three months
before filing his petition for discharge, it is void.—Chittt.
* The creditors who can compel the surrender of the debtor's effects, and who are to
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ther enlarged to 300/. By the 37 Geo. III. c. 85, one creditor shall agree in writing, in
order to detain such a debtor, to make him a weekly allowance of 3*. 6rf. ; and where two
or more shall agree to detain him, they shall pay him what the court shall direct, not
exceeding 2*. a week each. See the clauses of the act in 2 Burn, tit. Gaol. The prisoner
shall never afterwards be liable to be arrested on any action for the same debt, unless
convicted of perjury. But a prisoner to have the benefit of this act must petition the
court from which the process issued upon which he shall be in custody, before the end
of the first term after he is arrested, unless he afterwards shows his neglect arose from
ignorance or mistake.—Christian.
Although the prisonor cannot avail himself of the benefit of the lords' act if his debts
exceed 300/., yet he is liable to,the compulsory clause upon any debt within that am >unt,
whatever may be the amount of all his debts for which he is in execution. 5 B. & A 537.
The judges of King's Bench have decided that an insolvent brought up undo the>
compulsory clause in the lords' act is not bound to answer questions as to the dispo ition
of his property during his imprisonment, but merely as to the amount and condition of it
»t the time of making his schedule ; and that the form of the oath must be altered con
formably with this construction of the statute. Per Holroyd, J., in Re. Askew, 24th Nov.
1825.—Chittt
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cause why the plaintiff should not have execution against them for his 1-7417
*debt and damages : and on such writ, if they show no sufficient cause, ^
or the defendant does not surrender himself on the day of the return. 01 of
showing cause, (for afterwards is not sufficient,) the plaintiff may have judgment
against the bail, and take out a writ of capias ad satisfaciendum, or other process
oi execution against them.7
2. The next species of execution is against the goods and chattels of the de
fendant, and is called a writ of fieri facias,(w) from the words in it where tho
sheriff is commanded, quod fieri faciat de bonis, that he cause to be made of the
goods and chattels of the defendant the sum or debt recovered.' This lies as
well against privileged persons, peers, &c. as other common persons; and against
executors or administrators with regard to the goods of the deceased. The
sheriff may not break open any outer doors,(a;) to execute either this or the
former writ, but must enter peaceably; and may then break open any inner
door, belonging to the defendant, in order to take the goods.(y) And he may
sell the goods ani chattels (even an estate for years, which is the chattel
real)(z) of the defendant, till he has raised enough to satisfy the judgment and
costs f first paying the landlord of the premises, upon which the goods are
found, the arrears of rent then due, not exceeding one year's rent in the
whole.(a)w If part only of the debt be levied on a fieri facias, the plaintiff may
have a capias ad satisfaciendum for the residue.(6)"
3. A third species of execution is by writ of levari facias; which affects a
nan's goods and the profits of his lands, by commanding the sheriff to levy the
•) 8 Rep. 171.
(*»)
•) Stat. 8 Am 0.14.
(■) 5Append.
Kep. 92.>
Cro. Elii. 344.
») 1 Roll. Abr.
(») Palm. 54.
1 The undertaking of the bail does not subject them to execution against the body in
the Common Pleas.—Chitty.
* Ii, upon a judgment in tort against two or more, execution be levied for the whole
damages upon one only, (1 Camp. 343,) that one cannot recover a moiety against the
other for his contribution ; but he may maintain an action for the moiety, if the original
action were founded upon contract. 8 T. R. 186. See also 2 Camp. 452.—Chitty.
• And, by a late statute,—viz., 43 Geo. III. c. 46,—to satisfy also the costs of the writ
of execution, together with the sheriff's fees, poundage, Ac. But the statute does not
extend to give the like costs, fees, poundages, Ac. to the defendant. But query whether
" expenses of execution" include expenses of levying ? Ramsey vs. Tuffnell, 9 J. B.
Moore, 425.—Chitty.
10 The statute enacts that such payment shall be made out of the proceeds, provided
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had been removed from the premises previously to the notice. And where the sheriff
takes corn in the blade under a fi. fa., and sells it before the rent is due, he is not liable
to account to the landlord for rent accruing subsequent to the levy and sale, although
he have given notice, and though the corn be not removed from the premises until
long afterwards. Gwilliam vs. Barker, 1 Price, 274. And where the sheriff knows tho
fact of the arrear of rent, no other specific notice is needful to bind him, (Andrews vs.
Dixon, 3 B. & A. 645 ;) and, semble, he need not set about finding out what rent is due.
Smith vs. Russel, 3 Taunt. 400. And the sheriff is bound only as to the rent actually
due at the time of the taking, and not such rent as shall have accrued due whilst he ii
in possession. Hoskins vs. Knight, and Bassett vs. Same, 1 M. & S. 245.—Chitty.
"By stat. 1 & 2 Vict. c. 110, s. 12, the effect of a writ of fieri facias is also much
extended. The sheriff may now seize and take any money or bank-notes, cheques, bilk
of exchange, promissory-notes, bonds, specialties, or other securities for money belonging
to the person against whose effects such fieri facias is sued out, and may pay the money
or bank-notes to the execution-creditor, and sue for the amount secured by the bills of
exchange and other securities. The same statute, extended by stat. 3 & 4 Vict. c. 82, it
may here be mentioned, provided a means by which stock in the rublic funds and stock
or shares in public companies, standing in the name of the debtor of any person in trust
for him, or in which the debtor has an interest, whether in possession, reversion, or
remainder, vested or contingent, may be charged with the payment of the amount for
which judgment shall have been recovered. Such stock or shares may be charged by
order of a judge, which order may be made in the first instance ex parte, and, on notice
to the bank or company, shall operate as a distringas.—Stxwabt.
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plaintiff's debt on the lands and goods of the defendant; whereby the sheriff
may seize all his goods, and receive the rents and profits of his lands, till sati*
*418 1 fact*on
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^e made
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plaintiff,
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Little use *is
of now
the made
lands of
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being much more effectual. But of this species is a writ of execution proper
only to ecclesiastics; which is given when the sheriff, upon a common writ of
execution sued, returns that the defendant is a beneficed clerk, not having any
lay fee. In this case a writ goes to the bishop of the diocese, in the nature of
a levari or fieri facias, (d) to levy the debt and damage de bonis ecclesiasticis, which
are not to be touched by lay hands : and thereupon the bishop sends out a
sequestration of the profits of the clerk's benefice, directed to the church
wardens, to collect the same and pay them to the plaintiff, till the full sum be
raised, (e)
4. The fourth species of execution is by the writ of elegit; which is a judicial
writ given by the statute Westm. 2, 13 Edw. I. c. 18, either upon a judgment
for a debt, or damages, or upon the forfeiture of a recognizance taken in the
king's court. By the common law a man could only have satisfaction of goods,
chattels, and the present profits of lands, by the two last-mentioned writs of
fieri facias, or levari facias ; but not the possession of the lands themselves;
which was a natural consequence of the feodal principles, which prohibited the
alienation, and of course the encumbering, of the fief with the debts of the owner.
And, when the restriction of alienation began to wear away, the consequence
still continued ; and no creditor could take the possession of lands, but only levy
the growing profits : so that, if the defendant aliened his lands, the plaintiff was
ousted of his remedy. The statute therefore granted this writ, (called an elegit,
because it is in the choice or election of the plaintiff whether he will sue out
this writ or one of the former,) by which the defendant's goods and chattels are
not sold, but only appraised ; and all of them (except oxen and beasts of the
plough) are delivered to the plaintiff, at such reasonable appraisement and
price, in part of satisfaction of his debt. If the goods are L.ot sufficient, then
* iiqi tne moiety or *one half of his freehold lands, which he had at the time
J of the judgment given,(/) whether held in his own name, or by any
other in trust for him,(^)1J are also to be delivered to the plaintiff; to hold, till
out of the rents and profits thereof the debt be levied, or till the defendant's
interest be expired; as till the death of the defendant, if he be tenant for life or in
tail." During this period the plaintiff is called tenant by elegit, ofwhom we spoke in
(•) Finch, L 471.
(/) 2 Init. 396.
(*) Htgittr. Orig. 300, juric 22. 2 Inst. 4.
(') Stat. 29 Car. II. c. 3.
(•) 2 Burn, Ecol. Law, 329.
"The words in the statute referred to (29 Car. II. c. 3) are at the time of the said execuum.
sued, and refer to the seisin of the trustee; therefore, if the trustee has conveyed the
lands before execution sued, though he was seised in trust for the defendant at the time
of the judgment, the lands cannot be taken in execution. Com. Rep. 227.—Chittt.
u And the sheriff is not bound to deliver a moiety of each particular tenement and
farm, but only certain tenements, &c. making in value a moiety of the whole. Doe d.
Taylor vs. Earl of Abingdon, 2 Doug. 473. He should return that he had delivered an
equal moiety of the premises, and should set it out by metes and bounds, or the return
i3 void. Fenny d. Masters vs. Durrent, 1 B. & A. 40. And where the sheriff delivered
one moiety, upon a second elegit, the other was held to be wholly void. Morris vs. Jones,
3 D 4 R. 603. 2 B. & C. 232, 8. C.
It has been considered in practice that although the sheriff might deliver the moiety
to the plaintiff in elegit, yet that ejectment was necessary to complete his title; but,
semble, that entry is good under the writ. Rogers vs. Pitcher, 6 Taunt. 202.
An examined copy of the judgment-roll, containing the award of the elegit, is evidence
of the plaintiff's title; and, in action for use and occupation against tho tenant, the pro
duction of a copy of the elegit and of the inquisition thereunder is unnecessary. Ramsbottom vs. Buckhurst, 2 M. & S. 565.
The defendant, in the writ of elegit, may, on motion, obtain a reference to the master
to take an account of rents, Ac. received by the plaintiff ; and if it appear that the debt
and costs have been satisfied, possession will be restored. Price vs. Varney, ;"> D. it R
612. 3 B. & C. 733, S. C—Chittt.
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a former part of these commentaries.(A) We there observed that till thii
statute, by the antient common law, lands were not liable to be charged with,
or seised for, debts ; because by these means the connection between lord and
tenant might be destroyed, fraudulent alienations might be made, and the
services be transferred to be performed by a stranger ; provided the tenant in
curred a large debt, sufficient to cover the land. And therefore, even by this
statute, only one half was, and now is, subject to execution ; that out of the
remaindor sufficient might be left for the lord to distrain upon for his services.
And upon the same feodal principle, copyhold lands are at this day not liable
to b<> taken in execution upon a judgment.(i)" But, in case of a debt to the
kii.g, it appears by magna carta, c. 8, that it was allowed by the common law
*br nim to take possession of the lands till the debt was paid. For he, being
the gro^d superior and ultimate proprietor of all landed estates, might seise the
lands into his own hands, if any thing was owing from the vassal; and could
not be said to be defrauded of his services, when the ouster of the vassal pro
ceeded from nis own command. This execution, or seising of lands by elegit, is
of so high a nature, that after it the body of the defendant cannot be taken :
but if execution can only be had of the goods, because there are no lands, and
such goods are not sufficient to pay the debt, a capias ad satisfaciendum may
then be had after the elegit ; for such elegit is in this case no more in effect than
a fieri facias.(f) So that body and goods may be taken in execution, or land
and goods; but not body and land too, upon any judgment between subject and
subject in the course of the common law. But,
5. Upon some prosecutions given by statute ; as in the case of recognizances
or debts acknowledged on statutes merchant, or *statutes staple, (pur- .suant to the statutes 13 Bdw. I. de mercatoribus, and 27 Bdw. III. c. 9 ;)
upon forfeiture of these, the body, lands, and goods may all be taken at once in
execution to compel the payment of the debt. The process hereon is usually
called an extent, or extendi facias, because the sheriff is to cause the lands, &c
to be appraised to their full extended value before ho delivers them to the
plaintiff, that it may be certainly known how soon the debt will be satisfied.(A)
And by statute 33 Hen. VIII. c. 39, all obligations made to the king shall have
the same force and of consequence the same remedy to recover them as a
statute staple ; though, indeed, before this statute the king was entitled to sue
out execution against the body, lands, and goods of his accountant or debtor. (£)'5
») Book IL ch. 10.
(») F. N. B. 131.
<) 1 Roll. Abr. 888.
(') 3 Sop. 12.
(') Hob. 58.
M By the statute 1 & 2 Vict. c. 110, a great alteration has been made in the law in thu
respect. By s. 11, the sheriff is empowered to deliver unto the judgment-creditor all
lands, tenements, and hereditaments, including those of copyhold or customary tenure,
which the person against whom execution is so sued out, or any person in trust for him,
shall have oeen seised or possessed of at the time of entering up the judgment, or over
which the judgment-debtor at the time has, or at any time afterwards shall have, a
disposing power capable of being exercised for his own benefit.—Stewart.
lJThe writ in aid was formerly grossly abused; the king's name often became an
engine of great fraud or oppression,—to remedy which stat. 57 Geo. III. c. 117 was passed.
The abuse to which I have adverted was this : not only any person indebted or likely to
be indebted to the crown on specialty or record, but any one so indebted in part, or by
simple contract only, might obtain the extent in aid to be issued in his favour. The
instant that the writ issued, all the property of the debtor became liable to the extent
at the suit of the crown ; and thus his creditors were deprived of participation in such
property, the whole perhaps being absorbed by the alleged crown-debtor. But the
statute mentioned above limits the issuing of this writ to cases where a debt shall be
actually due to and previously demanded on the part of the crown. Before the statute,
it was sufficient that the party suggested the existence of the debt to entitle him to sue
out the writ and to the money levied thereon ; but now the writ cannot be issued unless
4,he sum actually due to his majesty be stated and specified in the fiat endorsed thereon ;
and, when levied, the sheriff is to pay the amount over to his majesty's use. Any over
plus is to be paid into court, subject to its disposition on summary application. Th«
expectation of preference formerly capable of being realized is by the statute, therefore;
in a great degree defeated.—Chittv
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And his debt shall, in suing out execution, be preferred to that of any other
creditor who hath not obtained judgment before the king commenced hit
suit.(m) The king's judgment also affects all lands which the king's debtor
hath at or after the time of contracting his debt, or which any of his officers
mentioned in the statute 13 Eliz. c. 4 hath at or after the time of his entering
on the office ; so that, if such officer of the crown aliens for a valuable consider
ation, the land shall be liable to the king's debt even in the hands of a bona fide
purchaser ; though the debt due to the king was contracted by the vendor many
years after the alienation.(71) "Whereas, judgment between subject and subject
related, even at common law, no further back than the first day of the term in
which they were recovered, in respect of the lands of the debtor, and did not
bind his goods and chattels but from the date of the writ of execution ; and now,
by the statute of frauds, 29 Car. II. c. 3, the judgment shall not bind the land in
*4911 l'ie aan(*8 °^ a ^ona *fi^e purchaser, but only from the day of actually
" J signing the same; which is directed by the statute to be punctually en
tered on the record : nor shall the writ of execution bind the goods in the
hands of a stranger or the purchaser,(o) but only from the actual delivery of
the writ to the sheriff or other officer, who is therefore ordered to endorse on
the back of it the day of his receiving the same.
These are the methods which the law of England has pointed out for the exe
cution of judgments: and when the plaintiff's demand is satisfied, either by the
voluntary payment of the defendant or by this compulsory process or otherwise,
satisfaction ought to be entered on the record, that the defendant may not be
liable to be hereafter harassed a second time on the same account. But all
these writs of execution must be sued out within a year and a day after the
judgment is entered; otherwise the court concludes prima facie that the judg
ment is satisfied and extinct : yet, however, it will grant a writ of scire facias,
in pursuance of statute Westm. 2, 13 Edw. I. c. 45, for the defendant to show
cause why the judgment should not be revived, and execution had against him ;
to which the defendant may plead such matter as he has to allege in order
to show why process of execution should not be issued ; or the plaintiff may
still bring an action of debt, founded on this dormant judgment, which was the
only method of revival allowed by the common law.(/>)w
In this manner are the several remedies given by the English law for all sorts
of injuries, either real or personal, administered by the several courts ofjustice,
and their respective officers. In the course therefore of the present book, we
have, first, seen and considered the nature of remedies, by the mere act of the
parties, or mere operation of law, without any suit in courts. We have next
taken a review of remedies by suit or action in courts ; and therein have con
templated, first, the nature and species of courts, instituted for the redress of
injuries in general; and then have shown in what particular courts application
must be mado for the redress of particular injuries, or the doctrine of jurisdic*499i tions and *cognizance. We afterwards proceeded to consider the nature
J and distribution of wrongs and injuries affecting every species of per
sonal and real rights, with the respective remedies by suit, which the law of tho
land has afforded for every possible injury. And, lastly, we have deduced and
pointed out the method and progress of obtaining such remedies in the courts
«f justice : proceeding from the first general complaint or original writ, through
all the stages of process, to compel the defendant's appearance ; and of pleading,
or formal allegation on the one side, and excuse or denial on the other ; with the
examination of the validity of such complaint or excuse, upon demurrer; or the
(-) Stat 33 Hen. VII. c. 39, { 74.
(•) Skin. 267.
(•) 10 Rep. 55, 66.
<f) Co. Litt. 290.
But the writ of sort facias for the ordinary purpose of reviving a judgment, now
called a "writ of reviver," is retained. During the lives of the parties to a judgment; or
those of them, during whose lives execution may at present issue within a year and a day
without a scire facias; and within six years from the recovery of the judgment, execution
3jay now, howsver, issue without revival of the judgment. Com. Law Proc. Act, 1852,
» 12S. -Stewart.
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truth of the facts alleged and denied, upon issue joined, and its several tiials; to
the judgment or sentence of the law, with respect to the nature ind amount of
the redress to be specifically given : till, after considering the suspension of that
judgment by writs in the nature of appeals, we have arrived at its final execu
tion; which puts the party in specific possession of his right by the intervention
of ministerial officers, or else gives him an ample satisfaction, either by equiva
lent damages, or by the confinement of his body who is guilty of the injury
complained of.
This care and circumspection in the law,—in providing that no man's right
shall be affected by any legal proceeding without giving him previous notice,
and yet that the debtor shall not by receiving such notice take occasion to escape
from justice ; in requiring that every complaint be accurately and precisely ascer
tained in writing, and be as pointedly and exactly answered ; in clearly stating
the question either of law or of fact ; in deliberately resolving the former after
full argumentative discussion, and indisputably fixing the latter by a diligent
and impartial trial ; in correcting such errors as may have arisen in either of
those modes of decision, from accident, mistake, or surprise ; and in finally en
forcing the judgment, when nothing can be alleged to impeach it ;—this anxiety
to maintain and restore to every individual the enjoyment of his civil rights,
without intrenching upon those of any other individual in the nation, r*423
this parental solicitude *which pervades our whole legal constitution, is *the genuine offspring of that spirit of equal liberty which is the singular felicity
of Englishmen. At the same time it must be owned to have given a handle, in
some degree, to those complaints of delay in the practice of the law, which are
not wholly without foundation, but are greatly exaggerated beyond the truth.
There may be, it is true, in this, as in all other departments of knowledge, a few
unworthy professors; who study the science of chicane and sophistry rather
than of truth and justice; and who, to gratify the spleen, the dishonesty and
wilfulness of their clients, may endeavour to screen the guilty, by an unwar
rantable use of those means which were intended to pretect the innocent. But
the frequent disappointments, and the constant discountenance, that they meet
with in the courts of justice, have confined these men (to the honour of this
age be it spoken) both in number and reputation to indeed a very despicable
compass.
X et some delays there certainly are, and must unavoidably be, in the conduct
of a suit, however desirous the parties and their agents may be to come to a
speedy determination. These arise from the same original causes as were men
tioned in examining a former complaint;^) from liberty, property, civility, com
merce, and an extent of populous territory : which, whenever we are willing to
exchange for tyranny, poverty, barbarism, idleness, and a barren desert, we may
then enjoy the same despatch of causes that is so highly extolled in some
foreign countries. But common sense and a little experience will convince us,
that more time and circumspection are requisite in causes where the suitors
have valuable and permanent rights to lose, than where their property is trivial
and precarious, and what the law gives them to-day may be seized by their
prince to-morrow. In Turkey, says Montesquieu,(r) where little regard is shown
to the lives or fortunes of the subject, all causes are quickly decided : the basha.
on a summary hearing, orders which party he pleases to be bastinadoed, anU
then sends them about their business. But in *free states the trouble, r*±»±
expense, and delays of judicial proceedings are the price that every sub- L
ject pays for his liberty : and in all governments, ho adds, the formalities of law
increase, in proportion to the value which is set on the honour, the fortune, the
liberty and life of the subject.
From these principles it might reasonably follow, that the English courts
hould be more subject to delays than those of other nations ; as they set a
greater value on life, on liberty, and on property. But it is our peculiar felicity
to enjoy the advantage, and yet to be exempted from a proportionable share of
the burden. For the course of the civil law, to which most other nations con(«'; See pa«> Sr.
('; 8p. h. b. 8, c 1
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form their practice, is much more tedious than ours ; for proof of which I need
only appeal to the suitors of those courts in England, where the practice of the
Roman law is allowed in its full extent. And particularly in France, not only
our Fortescue(s) accuses (on his own knowledge) their courts of most unex
ampled delays in administering justice ; but even a writer of their own(f) has
not scrupled to testify, that there were in his time more causes there depending
than in all Europe besides, and some of them a hundred years old. But (not to
enlarge on the prodigious improvements which have been made in the celerity
of justice by the disuse of real actions, by the statutes of amendment and jeo
fails,^) and by other more modern regulations, which it now might be indelicate
to remember, but which posterity will never forget) the time and attendance
afforded by the judges in our English courts are also greater than those of
many other countries. In the Roman calendar there were in the whole year
but twenty-eight judicial or trrverbial(ie) days allowed to the praetor for deciding
causes :(x) whereas, with us, one-fourth of the year is term-time, in which three
courts constantly sit for the despatch of matters of law ; besides the very close
attendance of the court of chancery for determining *suits in equity,
J and the numerous courts of assize and nisi prius that sit in vacation for
the trial of matters of fact. Indeed, there is no other country in the known
world, that hath an institution so commodious and so adapted to the despatch
of causes, as our trial by jury in those courts for the decision of tacts; in no
other nation under heaven does justice make her progress twice in each year
into almost every part of the kingdom, to decide upon the spot by the voice of
the people themselves the disputes of the remotest provinces.
And nere this part of our commentaries, which regularly treats only of re
dress at the common law, would naturally draw to a conclusion. But, as the
proceedings in the courts of equity are very different from those at common
law, and as those courts are of a very general and extensive jurisdiction, it is
in some measure a branch of the task I have undertaken, to give the student
some general idea of the forms of practice adopted by those courts. These will
therefore be the subject of the ensuing chapter.

CHAPTER XXVII.
OF PROCEEDINGS IN THE COURTS OF EQUITY.
*42fi1
*Before we enter on the proposed subject of the ensuing chapter,
J viz., the nature and method of proceedings in the courts of equity, it
will be proper to recollect the observations which were made in the beginning
of this Dook(a) on the principal tribunals of that kind, acknowledged by the
constitution of England ; and to premise a few remarks upon those particular
causes, wherein any of them claims and exercises a sole jurisdiction, distinot
from and exclusive of the other.1
(•) Dt Laud. LL. c. 53.
("JOtherwiee called dies fasti in quibus herbal ^mon
(') Bodln. dt repubL L 6, c. 6.
fari tria verba, do, dicn. adaioo. Calv. Lex 286.
(») See page 407.
(•) Spelman of the Terms, J 4, o. 2.
(•) I'ngw 46, 60, 78.
1 That the courts of equity and courts of law are not opposed to each other, and often
concur in the exercise of their powers, to promote the ends of substantial justice, is not
now disputed. It is said that matters of fact should be left to courts of law for the de
cision of a jury, (1 Ridgway's Pari. Car. 9;) and issues are oftentimes directed for that
purpose; yet "there is no doubt," says lord Eldon, "that according to the constitution
of this court it may take upon itself the decision of every fact put in issue upon the re
cord." And again, "This court has a right (to be exercised very tenderly and sparingly)
of deciding without issues." 9 Ves. 168. The general rule is that a court of equity will
never exercise jurisdiction over criminal proceedings. Yet in a case where the plaintiffs
indicted defendant's agent at the ses-jions, where tho plaintiffs themselves were judges,
ror a breach of the peace, lord Harr' jvicke made an order to restrain the prosecution till
2M
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I have alreadyfi) attempted to trace (though very concisely) the h.siory, rise,
and progress of the extraordinary court, or court of equity, in chancery The
samo jurisdiction is exercised, and the same system of redress pursued, in the
(») Pr«* 60, Ac
after hearing of the cause and further order ; and where a bill is brought to quiet pos
session, if the plaintiff afterwards prefer an indictment for forcible entry, this court will
stop the proceedings upon such indictment. 2 Atk. 302. The court of chancery has no
jurisdiction to prevent a crime, except in the protection of infants. Therefore it is said
that the publication of a libel cannot be restrained. 2 Swan. 413. Nor will the court
compel a discovery in aid of criminal proceedings. 2 Ves. 398. The court of chancery
has a concurrent jurisdiction with the admiralty, (Gilb. Eq. Rep. 228,) and may repeal
tetters of reprisal after a peace, though there is a clause in the patent that no treaty of
peace shall prejudice it. 1 Vern. 54. So equity may relieve after vt-rdict in King's Bench
or Common Pleas, and even grant a perpetual injunction after fi.e trials at law on the
same point, and verdicts the same way ; but equity is very tender in the exercise of this
power. 2 P. W. 425. 10 Mod. 1. And a court of equity will not review the orders of
the Exchequer as a court of revenue; nor interfere where that court, as a court of
revenue, is competent to decide the subject-matter. 3 Rid^w. P. C. 80.
Matters arising out of England.—A question concerning the right and title to the Isle of
Man may be determined in a court of chancery. 1 Ves. 202. Where the defendant is
in England, though the cause of suit arose in the plantations, if the bill be brought here,
the court agens in personam may, by compulsion of the person, force him to do justice ; for
the jurisdiction of the chancellor is not ousted, (3 Atk. 589. See 1 Jac. & W. 27 ;) and
this although in general all questions respecting real estates belong to the country where
they are situate. Elliott vs. Lord Minto, 6 Mod. 16.
1st. It is assistant to the common law by removing legal impediments to a fair decision
of a question depending in those courts ; as preventing the setting up of outstanding
terms, 4c. 5 Mad. 428. 2 J. <fe W. 391.
2d. It acts concurrently with the common law by compelling a discovery which may
enable those courts to decide according to the real facts and justice of the case ; as where
the discovery is to ascertain whether the defendant did not promise to marry, (Forrest,
Rep. 42;) or to disprove the defendant's plea, that he had made no promise within six
years, and to compel him to state whether he has not promised within that time, (5 Mad.
331;) but he has a right to protect himself in equity oy the statute of limitations from
a discovery as to the original constitution of the debt, or whether it has since been paid.
5 Mad. 331. So he may be required to disclose whether he is an alien or not, (2 Ves.
Sen. 287, 494 ;) but where a discovery would subject a party to penalty or forfeiture it is
not to be obtained, (1 Ves. 56. 2 Ch. Rep. 68. 2 Atk. 392. 2 Ves. 265. I Eq. Abr 131,
p. 10;) except in cases under the stock-jobbing act, (7 Geo. II. c. 8, s. 1, 2 Marsh Rep.
125,) and some other particular provisions. Nor will the court compel a discovery in aid
of criminal proceedings. 2 Ves. 398. Vide Mitf. PI. 150. It exercises concurrent
jurisdiction in perpetuating testimony in danger of being lost before it can be used; by
preserving property during litigation; by counteracting fraudulent judgments; by set
ting bounds to oppressive litigation; and in cases of fraud, accident, mistake, account,
partition, and dower.
3d. It claims exclusive jurisdiction in matters of trust and confidence, and whenever, upon
the principles of universal justice, the interference of a court of judicature is necessary
to prevent a wrong, and the positive law is silent. 1 Fonb. Eq. p. 9, n. (f.)
The matters over which the court of chancery maintains an equitable jurisdiction havti
mendation
been arranged
of practical
in the following
utility, we
alphabetical
shall proceed
order;
to and,
embody
as this
the analysis
principalhas
rules
the and
recom
de
cisions under each head respectively.
1st. Accident and Mistake.
2d. Account.
3d. Fraud.
4th Infants.
5th. Specific Performance of Agreements.
6th. Trusts.
1st. Accident and Mistake.—By accident is meant, where a case is distinguished fron
others of the like nature by unusual circumstances ; for the court of chancery cannot
control the maxims of the common law, because of general inconvenienco ; but only
where the observation of a rule is attended with some unusual and particular inconve
nience. 10 Mod. 1.
1. Boruls, dx.—Equity will relieve against the loss of deeds (3 V. & B. 54) or bonds, (5
V*s 235. S Ves. 81.-,) but not. if "-e bond be voluntary. 1 Ch. Ca. T. It will also se
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equity
ters, peculiar
court oftothe
each
exchequer;
tribunal, with
and in
a distinction,
which the other
hoiverer,
cannot
as tointerfere.
some few And,
mat
first, of those peculiar to the chancery.
up a bond so lost, or destroyed, against sureties, though the principal be out of the juris
diction. 3 Atk. 93. 1 Ch. Co. 77. 9 Ves. 464. Bonds made joint, instead of several,
may be modified according to intent in some cases. 2 Atk. 33. 9 Ves. 118. 17 Ves.
514. lMeriv.564.
liuundaries, dec.—Equity will ascertain the boundaries, or fix the value, where lands
have been intermixed by unity of possession. 2 Meriv. 507. 1 Swanst. 9. So to dis
tinguish copyhold from freehold lands within the manor. 4 Ves. 180. Nels. 14.
Penalties, Forfeitures, a :., incurred by accident, are relieved against, (2 Vera. 594. 1
wards,
Stra. 453.
or a compensation
1 Bro. C. C. 418.
made2 for
Sch.
it. & 1Lef.
Ch. Ca.
685,)24.where
2 Ventr.
the thing
352. 9may
Mod.
be 22.
done18after
Ves
63. But no relief is given in the case of a voluntary composition payable at a fixed
period. Ambl. 332. See 1 Vern. 210. 2 Atk. 527. 3 Atk. 585. 16 Ves. 372. Equity
dated,
will notdamages,
relieve against
(2 Atk.the
194.payment
Finch.of117.
stipulated,
2 Cha. Ca.
or, as
198.they6 are
Bro.sometimes
P. C. 470.called,
1 Cox.
liqui
27
2 Bos. & P. 346. 3 Atk. 395;) and forfeitures under acts of parliament, or conditions ir.
law, which do not admit of compensation, or a forfeiture which may be considered as «
limitation of an estate, which determines it when it happens, cannot be relieved against
1 Ball & Bat. 373, 478. 1 Stra. 447, 452. Prec. Ch. 574.
Mistake.—A defective conveyance to charitable uses is always aided, (1 Eden, 14. 2 Vern
755. Prec. Ch. 16. 2 Vern. 453. Hob. 136;) but neither a mistake in a fine (if after
death of conusor) or in the names in a recovery is supplied, especially against a pur
chaser, (2 Vern. 3. Ambl. 102,) nor an erroneous recovery in the manorial court. 1
Vern. 367. Mistakes in a deed or contract, founded on good consideration, may be rectified.
1 Ves. 317. 2 Atk. 203. And if a bargain and sale be made and not enrolled within six
months, equity will compel the vendor to make a good title by executing another bar
gain and sale which may be enrolled. 6 Ves. 745. A conveyance defective in form may
be rectified, (1 Eq. Abr. 320. 1 P. W. 279,) even against assignees (2 Vern. 564. 1 Atk.
162. 4 Bro. C. C. 472) or against representatives. 1 Anst. 14. So defects in surrenders
of copyhold, (2 Vern. 564. Salk. 449. 2 Vern. 151,) but not the omission of formalities
re [uired by act of parliament in conveyances. 5 Ves. 240. 3 Bro. C. C. 571. 13 Ves.
583. 15 Ves. 60. 6 Ves. 745. 11 Ves. 626. Defects in the mode of conveyance may
be remedied. 4 Bro. C. C. 382. So the execution of powers. 2 P. Wms. 623.
2d. Account.—Mutual dealings and demands between parties, which are too complex
to be accurately taken by trial at law, may be adjusted in equity, (1 Sch. & Lefroy, 309.
13 Ves. 278, 279. 1 Mad. Ch. 86, and note (i.);) but if the subject be matter of set-off at
law, and capable of proof, a bill will not lie, (6 Ves. 136;) and the difficulty in adjusting
the account constitutes no legal objection to an action. 5 Taunt. 481. 1 Marsh. 115. 2
Camp. 238.
3d. Fraud.—Equity has so great an abhorrence of fraud that it will, set aside its own
iecrees it' founded thereupon; and a bill lies to vacate letters-patent obtained by fraud
13 Vin. Abr. 5-13, pi. 9. 1 Vern. 277. All deceitful practices and artful devices contrary
to the plain rules of common honesty are frauds at common law, and punishable there,
but for some frauds or deceits there is no remedy at law, in which cases they are cog
nizable in equity as one of the chief branches of its original jurisdiction. 2 Ch. Ca. 103.
Finch, 161. 2 P. Wms. 270. 2 Vern. 189. 2 Atk. 324. 3 P. Wms. 130. Bridg. Ind
tit. Fraud, pi. 1. Where a person is prevented by fraud from executing a deed, equity
will regard it as already done. 1 Jac. & W. 99.
1. Trustees are in no case permitted to purchase from themselves the trust estate, (1
Vern. 465.) nor their solicitor, (3 Mer. 200;) nor in bankruptcy are the commissioner!
(6 Ves. 017) or assignees, (6 Ves. 627,) nor their solicitors, (10 Ves. 381 ;) nor committer
or keeper of a lunatic, (13 Ves. 156,) nor an executor, (1 Ves. & B. 170. 1 Cox, 134,]
nor governors of charities. 17 Ves. 500.
2dly. Attorney and Client.—Fraud in transactions between attorneys and client is guarded
•gainst most watchfully. 2 Ves. Jr. 201. 1 Mad. Ch. 114, 115, 116.
3dly. Heirs, Sailors, die.—Equity will protect improvident heirs against agreement*
binding on their future expectancies negotiated during some temporary embarrassment,
provided such agreement manifest great inadequacy of consideration. 1 Vern. 169. 2
Vern. 27. 1 P. Wms. 310. 1 Bro. C. C. 1. 2 Ves. 157. It will also set aside unequal
contracts obtained from sailors respecting their prize-money, (Newl. Cont. 443. 1 Wils
229. 2 Ves. 281, 516;) and the fourth section of 20 Geo. III. c. 24 declares all bargains,
tc. concerning any share of a prize taken from any of his majesty's enemies, <fcc. void
Vide Newl. Cont. 444.
4thly. Guardian.—Fraud between guardian and ward is also the subject of strict cog
2DS
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1. Upon the abolition of the court of wards, the caro, which the crown was
bound to take as guardian of its infant tenants, was totally extinguished in every
feodal view; but *resulted to the king in hia court of chancery, together r+4.,with the general protection(c) of all other infants in the kingdom. When *■ " '
(•) F. N. B. 27.
nizance in the court of chancery. For the details under this head, see 1 book, ch. xvii.
■ nd notes.
5thly. Injunctions.—In a modern work the subject of injunctions is considered under
the head of fraud, (see 1 Mad. Ch. 125 ;) but it seems to deserve a distinct consideration.
An injunction is a method by which the court of chancery interferes to prevent the com
mission of fraud and mischief. The exercise of this authority may be obtained,—1st. To
stay proceedings in other courts. 2d. To restrain infringements of patent. 3d. To stay
waste. 4th. To preserve copyright. 5th. To restrain negotiation of bills, 4c. or the
transfer of stock. 6th. To prevent nuisances, and in most cases where the rights of
others are invaded and the remedy by action at law is too remote to prevent increasing
damage. See 1 Mad. Ch. 157 to 165. An injunction to stay proceedings at law does not
extend to a distress for rent, (1 Jac. 4 W. 392 ;) nor has equity any jurisdiction to stop
goods in transitu in any case ; nor will the court restrain the sailing of a vessel for such
purpose by injunction. 2 Jac. & W. 349.
6thly. Bills of Peace, which form an essential check on litigation. 1 Bro. P. C. 266. 2
Bro. P. C. 217. Bunb. 158. 1 P. Wms. 671. Prec. Cha. 262. 1 Stra. 404. For this purpose
a perpetual injunction will be granted. See 10 Mod. 1. 1 Bro. P. C. 268. This bill
cannot hold in disputes between two persons only. 2 Atk. 483, 391. 4 Bro. C. C. 157
Vin. tit. Ch. 425, pi. 35. 3 P. Wms. 156.
7thly. Bill of Interpleader will lie to prevent fraud or injustice, where two or more parties
claim adversely to each other, from him in possession ; otherwise it will not lie, (1 Mer.
405;) for in such case it is necessary the two claimants should settle their rights before
the person holding possession be required to give up to either. 2 Ves. Jr. 310. Mitf. PI.
39. 1 Mad. Ch. 173. And, on the same principle,
8thly. Bills or Writs of Qsrtiorari, to remove a cause from an inferior or incompetent
jurisdiction.
9thly. Bills to perpetuate testimony in danger of being lost before the right can be ascer
tained.
lOthly. Bills to discover evidence in possession of defendant, whereof plaintiff would be
otherwise wholly deprived, or of deeds, 4c. in defendant's custody.
llthly. Bills of Quia Timet, for the purpose of preventing a possible future injury, and
thereby quieting men's minds and estates, 4c. 1 Mad. Ch. 224. Newl. on Contr. 93,
493.
12thly. Bills for the delivering up of Deeds.—As where an instrument is void at common
law, as being against the policy of the law, it belongs to the jurisdiction of equity to
order it to be delivered up. 11 Ves. 535. In Mayor, 4c. of Colchester vs. Lowton, lord
Eldon says, " My opinion has always been (differing from others) that a court of equity
has jurisdiction and duty to order a void deed to be delivered up and placed with those
whose property may be affected by it, if it remains in other hands." 1 Ves. 4 B. 244.
13th. Bills for apportionment or contribution between persons standing in particular
relations one to another. 5 Ves. 792. 2 Freem. 97.
14th. For dower and partition.
loth. To establish moduses.
16th. Bills to marshal securities.
17th. Bills to secure property in litigation in other courts. And
holders
18th and lastly.
bills to Bills
reverse
to erroneous
compel lords
judgments
of manors
in copyhold
to hold courts,
courts. orVide
to admit
1 Madd.copy
Ch.
242 to 253.
4th. Infants.—The protection and care which the court of chancery exercises over
infants have already been incidentally noticed. Vide 1 book, chs. xvi. xvii. and notes.
Wards of Court.—To make a child a ward of court, it is sufficient to file a bill ; and it is
a contempt to marry a ward of court, though the infant's father be living. Ambl. 301.
The court of chancery, representing the king as parens patria, has jurisdiction to control
the right of the father to the possession of his infant; but the court of King's Bench has
not any portion of that delegated authority. The court of chancery will restrain the
father from removing his child, or doing any act towards removing it, out of the juris
diction. So will the court refuse the possession of the child to its mother if she has
withdrawn herself from her husband. 10 Ves. 52. Co. Litt. 89, (a.) n. 70. 2 Fonb. Tr
Eq. 224, n. (a.) 2 Bro. C. C. 499. 1 P. Wms. 705 . 4 Bro. C. C. 101. 2 P. Wms. 102. The
court retains its jurisdiction over the property of a ward of court after twenty-one, if it
remains in court, and. if the ward marries, will order a proper settlement to be made, or
29l>

127

PRIVATE WRONGS.

[Book 111

therefore a fatherless child has no other guardian, the court of chancery has a
right to appoint one; and from all proceedings relative thereto, an appeal lies
to the house of lords. The court of exchequer can only appoint a guardian ad
litem, to manage the defence of the infant if a suit be commenced against him ;
a power which is incident to the jurisdiction of every court of justice :(<f) but
(*) Cro. Jac. 641. 2 Lev. 163. T Jonea, 90.
reform an improper one, unless the ward consents to the settlement either in court or
under a commission. 2 Sim. & Stu. 123, n. (a.) In case the husband assign the property
of the wife, who is a ward of court, it shall not prevail, but the court will direct even the
whole of the property in question to be settled on the wife and her children, and the
assignee will not be entitled even to the arrear of interest accrued since the marriage.
3 Ves. 50b.
5th. Specific Performance of Agreements.—The jurisdiction of the courts of equity in
matters of this kind, though certainly as ancient as the reign of Edward IV., did not
obtain an unresisting and uniform acquiescence on the part of the public till many years
afterwards. See 1 Roll. Rep. 354. 2 ib. 443. Latch. 172.
Realty.—Thus equity enforces agreements for the purchase of lands, or things which
relate to realties, but not (generally) those which relate to personal chattels, as the Bale
of stock, corn, hops, 4c: in such cases the remedy is al law. 3 Atk. 383. Newl. Contr.
87.
That which is agreed to be done is in equity considered as already done, (2 P. Wms.
222;) and therefore when a husband covenants on his marriage to make a settlement
charged upon his lands, which he is afterwards prevented from completing by sudden
death, the heir shall make satisfaction of the settlement out of the estate. Ib. 233.
Personalty.—In agreements, with penalties for the breach of them, it is necessary to
distinguish the cases of a penalty intended as a security for a collateral object from those
where the contract itself has assessed the damages which the party is to pay upon his doing
or omitting to do the particular act. In these latter cases equity will not interfere either
to prevent or to enforce the act in question, or to restrain the recovery of damages after
they have become due ; but in the former, where it plainly appears that the specific
performance of that act was the primary object of the agreement, and the penalty
intended merely to operate as a collateral security for its being done, though at law the
party might make his election either to do the particular act or to pay the penalty, a
court of equity will not permit him to exercise such right, but will compel him to per
form the object of the agreement. Newl. Contr. cap. 17. Thus, as the principle whereon
a specific performance of agreement relating to personals is refused is that there is as
complete a remedy to be obtained at law, therefore, where a party sues merely on a
memorandum of agreement, (a mere memorandum not being regarded as valid at law,)
a court of equity will give relief; for equity suffers not a right to be without a remedy.
3 Atk. 382, 385. But it is only where the legal remedy is inadequate or defective that
courts of equity interfere. 8 Ves. 163. Equity will not enforce an agreement for the
transfer of stock, (10 Ves. 161 ;) but it has been held that a bill will lie for performance
of agreement for purchase of government-stock where it prays for the delivery of the
certificates which give the legal title to stock. 1 Sim. & Stu. 590. And it seems the court
will entertain a suit for the specific performance of a contract for the purchase of a debt.
5 Price, 325. So to sell the good will of a trade and the exclusive use of a secret in
iyfeing, (1 Sim. & Stu. 74;) but not without great caution. See 1 P. Wms. 181.
6th. Trusts.—Trusts may be created of real or personal estate, and are either, 1st,
Express ; or, 2d, Implied. Under the head of implied trusts may be included all resulting
trusts, and all such trusts as are not express. Express trusts are created by deed or will.
Implied trusts arise in general by construction of law upon the acts or situation of par
ties. 1 Mad. Cha. 446.
Lunatics.—The custody of the persons and estates of lunatics was a power not originally
'.n the crown, but was given to it by statute for the benefit of the subject. 1 Ridgw. P.
0. 224; et vid. 2 Inst. 14. And now, by the statute de prerogativd regis, (17 Edw. II. c. 9 A
10,) the king shall have the real estates of idiots to his own use, and he shall provide for
the safe keeping of the real estates of lunatics, so that they shall have a competent main
tenance, and the residue is to be kept for their use. 1 Ridgw. P. C. 519, 535. A liberal
application of the property of a lunatic is made to secure every comfort bis situation will
admit, (6 Ves. 8,) without regard to expectants on estate. 1 Ves. Jr. 297. The power of
the chancellor extends to making grants from time to time of the lunatic's estate, anc
as this power is derived under the sign-manual, in virtue of the prerogative of the crown,
the chancellor, who is usually invested with it, is responsible to the crown alone for the
right exercise of it. Per Ld. Hardw., 3 Atk. 635. It is said that since the revolution the
king has always granted the surplus profits of the estate of an idiot to some of his family
Ridgw. P. C. 51), App. no-e, (1.)
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when the interest of a minor comoa before the court judicially, in the piogress
of a cause, or upon a bill for that purpose filed, either tribunal indiscriminately
will take care of the property of the infant.
2. As to idiots and lunatics : the king himself used formerly to commit the
custody of them to proper committees, in every particular case ; but now, to
avoid solicitations and the very shadow of undue partiality, a warrant is issued
by tho king(e) under his royal sign-nianual to the chancellor or keeper of hia
seal to perform this oflice for him ; and, if he acts improperly in granting such
custodies, the complaint must be made to the king himself in council.(/) But
the previous proceedings on the commission, to inquire whether or no the party
be an idiot or a lunatic, are on the law side of the court of chancery, and can
only be redressed (if erroneous) by writ of error in the regular course of law.*
(•) See book i. eh. 8.
(/) 3 P. Wnu. 106. See Reg. Br. 267.
Charities.—The general controlling power of the court over charities does not extend to
a charity regulated by governors under a charter, unless they have also the management
of the revenues and abuse their trust ; which will not be presumed, but must be appa
rent and made out by evidence. 2 Ves. Jr. 42. The internal management of a charity is
the exclusive subject of visitorial jurisdiction ; but under a trust as to the revenue, abus*
by misapplication is controlled in chancery. 2 Ves. 4 B. 134.
Executors.—Where an executor has an express legacy, the court of chancery looks upop
him
tual as
court
a trustee
has nowith
suchregard
power.to 1the
P. surplus,
Wms. 7.and
Andwill
where
make
anhim
executor,
account,
whothough
was directed
the spiri<
to
lay out the testator's personalty in the funds, unnecessarily sold out stock, kept large
balances in his hand, and resisted payment of debts by false pretences of outstanding
demands, he was charged with five per cent, interest and costs, but the court refused to
make rests in the account. 1 Jac. & W. 586. And see, on this subject, ante, 2 book,
ch. 32.
Marshalling Assets.—The testator's whole personal property, whether devised or not, is
assets both in law and equity, to which creditors by simple contract, or of any higher
order, may have recourse for the satisfaction of their demands. But the testator may,
by clear and explicit words, exempt his personalty from payment of debts as against th«
devisee of his realty, though not as against creditors. The rule in equity is, that in case
even of a specialty debt the personal assets shall be first applied, and if deficient, and
there be no devise for payment of debts, the heir shall then be charged for assets de
scended. 2 Atk. 426, 434. For lands are in equity a favoured fund, insomuch that the
heir at law or devisee of a mortgagor may demand to have the estate mortgaged by such
devisor himself, cleared out of the personalty. Vin. Abr. tit. Heir, U. pi. 35. 1 Atk. 487.
And a specific devisee of a mortgaged estate is entitled to have it exonerated out of real
assets descended. 3 Atk. 430, 439. But at law there is no such distinction of favour
shown to lands : a bond-creditor may if he please proceed immediately against the heir
without suing the personal representative of his deceased debtor. As to the order in
which real assets shall be applied in equity for payment of debts, (after exhausting the
personal effects, supposing them not exempted,) the general rule is, first to take lands
devised simply for that purpose, then lands descended, and lastly estates specifically de
vised, even though they are generally charged with (he payment qf debts. 2 Bro. 263.
Equitable assets are such as at law cannot be reached by a creditor as a devise in trust
to pay debts of an equity of redemption subject to a mortgage in fee, or where the de
scent is broken by a devise to sell for the payment of debts. 1 Vern. 411. 1 Ch. Ca. 128,
n. 2 Atk. 290. But lands so devised, subject to a mortgage far years, are legal assets.
Bankruptcy.—See the consolidation act, (6 Geo. IV. c. 16,) commencing its operation
with the present year, and the decisions applicable to its several enactments, ante, 2 book,
ch. 31.—Chittt.
' By stat. 9 Geo. IV. c. 41, s. 41, all persons wheresoever in England (not keeping
■censed houses, and not being relatives, or a committee appointed by the lord chancellor)
receiving into their exclusive care and maintenance any insane person or persons, or re
presented or alleged to be insane, are required, under pain of misdemeanour, to have a
certificate of insanity, an order for reception of every such person so received after 1st
of August, 1828, and to transmit copies thereof within five days to the office of metro
politan commissioners in lunacy, to be marked "private return," and also forthwith to
give notice of the death or removal of any such person.
And by s. 36 of the same statute, the persons by whose authority any patient shall be
delivered into the care of the keeper of any licensed house for the reception of the in
sane, are, under like pain, required in person, or by some other person appointed in
writing, under hand and seal, to visit such person or.ce at least every six months during
301
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3. The king, as parens patriot, has the general superintendence ot all charities;
which he exercises by the keeper of his conscience, the chancellor. And there
fore whenever it is necessary, the attorney-general, at the relation of some in
formant, (who is usually called the relator,) files ex officio an information in the
court of chancery to have the charity properly established. By statute also 43
TCliz. c 4, authority is given to the lord chancellor or lord keeper, and to the
*498 1 chancellor °f ^e duchy of Lancaster, respectively, to grant *commis' sions under their several seals, to inquire into any abuses of charitablo
donations, and rectify the same by decree; which may be reviewed in the
respective courts of the several chancellors, upon exceptions taken thereto.
But, though this is done in the petty-bag office in the court of chancery, because
the commission is there returned, it is not a proceeding at common law, but
treated as an original cause in the court of equity. The evidence below is not
taken down in writing, and the respondent in his answer to the exceptions may
allege what new matter he pleases ; upon which they go to proof, and examine
witnesses in writing upon all the matters in issue : and the court may decree
the respondent to pay all the costs, though no such authority is given by the
statute. And as it is thus considered as an original cause throughout, an appeal
lies of course from the chancellor's decree to the house of peers,(^) notwithstand
ing any loose opinions to the contrary. (A)*
4. By the several statutes relating to bankrupts, a summary jurisdiction is
given to the chancellor in many matters consequential or previous to the com
missions thereby directed to be issued; from which the statutes give no appeal.4
On the other hand, the jurisdiction of the court of chancery doth not extend
to some causes wherein relief may be had in the exchequer. No information
'jan be brought, in chancery, for such mistaken charities as are given to the
iing by the statutes for suppressing superstitious uses. Nor can chancery give
any relief against the king, or direct any act to be done by him, or make any
decree disposing of or affecting his property; not even in cases where he is a
royal trustee.(i)* Such causes must be determined in the court of exchequer,
♦429] as a court of revenue ; which alone has power *over the king's treasury,
and the officers employed in its management : unless where it properly
(») Dnke'i Char. Uses, 62, 128. Corporation of Burford vt. (<) Hnggina w. York Buildings' Company, Cone. 2* Oct
Lenthal, Cane. 9 May, 1743.
1740. Reeve vs. Attorney-General, Cane. 27 Not. 1741.
(») 2 Vern. 118.
Lightbonn w. Attorney-General, Cane. 2 May, 1743.
his confinement, and to enter, in the journal kept at such houses for registering the visits
of the commissioners, the date of such visit.—Chitty.
The proceedings of the court of chancery in the exercise of this branch of its juris
diction are now regulated by the statute 16 & 17 Vict. c. 70, called " The Lunacy Regu
lation Act, 1853."—Kerr.
* The latest and most important piece of legislation on this subject is "The Charitable
Trusts Act, 1853," of which the professed object is to secure the due administration of
charitable trusts, and in certain cases a more beneficial application of charitable funds
than that previously in operation.—Kerr.
* The summary jurisdiction of the court of equity in cases of bankruptcy must be per
sonally exercised by the chancellor, lord keeper, or the lords commissioners of the great
seal. 2 Woodd. 400.—Christian.
But, by stat. 1 & 2 W. IV. c. 56, this jurisdiction was transferred to the court cf bank
ruptcy.—Stew art.
* Where the rights of the crown are concerned, if they extend only to the superin
tendence of a public trust, as in the case of a charity, the king's attorney-general may
be made a party to sustain those rights ; and, in other cases where the crown is not in
possession, a title vested in it is not impeached, and its rights only incidentally con
cerned. It has generally been considered that the king's attorney-general may be made
a party in respect of those rights ; and the practice has been accordingly. 1 P. Wms. 445.
But where the crown is in possession, or any title is vested in it which the suit seeks to
divest, or its rights are the immediate and sole object of the suit, the application must
be to the king, by petition of right, (Reeve vs. Attorney-General, mentioned in Penn vt.
Lord Baltimore, 1 Ves. 445, 440,) upon which, however, the crown may refer it to the
chancellor to do right, and may direct that the attorney-general shall be made a party to
a suit for that purpose. The queen has also the same prerogative. 2 Roll. A or. 213.
Mitf. Treat, on Plead'ngs in Cha\ eery —Christian.
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belongs to the duchy court of Lancaster, which hath also a similar jurisdiction
as a court of revenue, and, like the other, consists of both a court of law and a
court of equity.
In all other matters, what is said of the court of equity in chancery will be
equally applicable to the other courts of equity. Whatever difference there
may be in the forms of practice, it arises from the different constitution of their
officers : or, if they differ in any thing more essential, one of them must certainly
be wrong; for truth and justice are always uniform, and ought equally to be
adopted Dy them all.
Let us next take a brief, but comprehensive, view of the general nature of
equity, as now understood and practised in our several courts of judicature. I
have formerly touched upon it,(A) but imperfectly : it deserves a most complete
explication. Yet as nothing is hitherto extant, that can give a stranger a tole
rable idea of the courts of equity subsisting in England, as distinguished from
the courts of law, the compiler of these observations cannot but attempt it with
diffidence : those who know them best are too much employed to find time to
write ; and those who have attended but little in those courts must be often at
a loss for materials.
Equity, then, in its true and genuine meaning, is the soul and spirit of all law
positive law is construed, and rational law is made, by it. In this, equity is
synonymous to justice ; in that, to the true sense and sound interpretation of
the rule. But the very terms of a court of equity, and a court of law, as con
trasted to each other, are apt to confound and mislead us : as if the one judged
without equity, and the other was not bound by any law. Whereas every defi
nition or illustration to be met with, which now draws a line between the two
jurisdictions, by setting law and equity *in opposition to each other, r*jofi
will be found either totally erroneous, or erroneous to a certain degree. !■
1. Thus in the first place it is said,(Z) that it is the business of a court of
equity in England to abate the rigour of the common law. But no such power
is contended for. Hard was the case of bond-creditors whose debtor devised
away his real estate ; rigorous and unjust the rule which put the devisee in a
better condition than the beir;(m) yet a court of equity had no power to inter
pose. Hard is the common law still subsisting, that land devised, or descend
ing to the heir, shall not be liable to simple contract debts of the ancestor or
devisor,(n) although the money was laid out in purchasing the very land ; and
that the father shall never immediately succeed as heir to the real estate of the
son;(o) but a court of equity can give no relief; though in both these instances
the artificial reason of the law, arising from feodal principles, has long ago en
tirely ceased. The like may De observed of the descent of lands to a remote
relation of the whole blood, or even their escheat to the lord, in preference to
the owner's half-brother ;(p) and of the total stop to all justice, by causing the
parol to demur(q) whenever an infant is sued as heir, or is party to a real action.
In all such cases of positive law, the courts of equity, as well as the courts of
law, must say, with Ulpian,(r) " hoc quidem perquam durum est, sed ita lex scripta
est."
2. It is said,(s) that a court of equity determines according to the spirit of
the rule, and not according to the strictness of the letter. But so also does a
court of law. Both, for instance, are equally bound, and equally profess, to in
terpret statutes according to the true intent of the legislature. In general law
all cases cannot be foreseen, or, if foreseen, cannot be expressed: some will
arise that will fall within the *meaning, though not within the words, r*43j
of the legislator; and others, which may fall within the letter, may be L
contrary to his meaning, though not expressly excepted. These cases, thus out
of the letter, are often said to be within the equity, of an act of parliament;
and so cases within the letter are frequently out of the equity. Here by equity
(») Book i. introd. 8 2, 3. ad cole.
(•) Lord KainM, Princ. of Kqoitjr, 44.
(» 8w look ii. eh. 23. p. 378.
(•) Ibid ch. 16, pagan 243, 244; ch. 23 p. 37'.
(•) 'bid. ch 14, p. 206.

(r) Ibid. p. 227.
(«) Sm pnge 300.
(')
Ff. 40.Kaima,
9, 12. Princ of Equity, 177.
(•) Lord
i0»
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we mean nothing but the sound interpretation of the law; though the words of
the law itself may be too general, too special, or otherwise inaccurate or defect•ve. These then are the cases which, as Grotius(f) says, " lex non exacte definit,
sed arbitrio boni viri permittit ;" in order to find out the true sense and meaning
of the lawgiver, from every other topic of construction. But there is not a
single rule of interpreting laws, whether equitably or strictly, that is not equally
used by the judges in the courts both of law and equity: the construction must
in both be the same : or, if they differ, it is only as one court of law may also
happen to differ from another. Bach endeavours to fix and adopt the true sense
of the law in question ; neither can enlarge, diminish, or alter that sense in a
single title.
8. Again, it hath been said(u) that fraud, accident, and trust are the proper
and peculiar objects of a court of equity. But every kind of fraud is equally
cognizable, and equally adverted to, in a court of law; and some frauds are
cognizable only there : as fraud in obtaining a devise of lands, which is always
sent out of the equity courts to be there determined. Many accidents are also
supplied in a court of law ; as, loss of deeds, mistakes in receipts or accounts,
wrong payments, deaths which make it impossible to perform a condition lite
rally, and a multitude of other contingencies : and many cannot be relieved
en in a court of equity ; as, if by accident a recovery is ill suffered, a devise
ill executed, a contingent remainder destroyed, or a power of leasing omitted
in a family settlement. A technical trust, indeed, created by the limitation of a
♦4321 second U8e> was forced into *the courts of equity in the manner for
J merly mentioned ;(to) and this species of trust, extended by inference
and construction, have ever since remained as a kind of peculium in those
jourts. But there are other trusts which are cognizable in a court of law ; as
deposits, and all manner of bailments ; and especially that implied contract, so
highly beneficial and useful, of having undertaken to account for money re
ceived to another's use,(x) which is the ground of an action on the case almost as
universally remedial as a bill in equity.
4. Once more : it has been said that a court of equity is not bound by rules
or precedents, but acts from the opinion of the judge,(y) founded on the circum
stance of every particular case. Whereas the system of our courts of equity
is a laboured, connected system, governed by established rules, and bound down
by precedents from which they do not depart, although the reason of some of
them may perhaps be liable to objection. Thus, the refusing a wife her dower
in a trust-estate,(2) yet allowing the husband his curtesy; the holding the
penalty of a bond to be merely a security for the debt and interest, yet con
sidering it sometimes as the debt itself, so that the interest shall not exceed that
penalty ;(a) the distinguishing between a mortgage at Jive per cent, with a clauso
of a reduction to four if the interest be regularly paid, and a mortgage at four per
cent, with a clause of enlargement to five if the payment of the interest be
deferred; so that the former shall be deemed a conscientious, the latter an
'inrighteous, bargain :(b) all these, and other cases that might be instanced, are
T *433 Painty rules of positive law, supported only by *the reverence that is
L
shown, and generally very properly shown, to a series of former determi
nations, that the rule of property may be uniform and steady. Nay, sometimes a
precedent is so strictly followed that a particular judgment founded upon special
circamstances(c) gives rise to a general rule.
In short, if a court of equity in England did really act as many ingenious
writers have supposed it (from theory) to do, it would rise above all law, either
common or statute, and be a most arbitrary legislator in every particular case.
(*) De mqyiUxtt, J 3.
foot. What an uncertain measure would thia be! One
(»)
Holt.ii.Abr.
374. 4 Inst. 84, 10. Mod. 1.
chancellor
foot,same
another
short the
foot, a third i
(•) 1Book
ch. 20.
indifferent has
foot.a long
It is the
thinga with
) See page 163.
conscience."
) ThiB
stated by Mr.
tit. Equity) {•)
(') 2Salk.
P. Wins. «40. See book ii. page 337.
m
with
moreispleasantry
thanSelden
truth.(Tablo-Tiilk,
"For
rith
" For law we hare a {")
i 164.
measure,
neasure, and know what to trust to
to:: equity is according to (*)
(») S2 Vent. 289, 316. 8 Atk. 620.
the conscience of him that is chancellor; and as that is («) See the case of Foster and Mont (1 Tern. 473) with
larger and narrower, so is equity. Tis all one as if they regard to the undisposed residuum of personal estates.
make the standard for the l
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No wonder they are so often mistaken. Grotius, or Puffendorf, or any other
of t.ie great masters of jurisprudence, would have been as little able to discover
by tleir own light the system of a court of equity in England as the system of
a cou.'t of law ; especially as the notions before mentioned of the character,
power and practice of a court of equity were formerly adopted and propagated
(though not with approbation of the thing) by our principal antiquaries and
lawyers, Spelman,(d) Coke,(e) Lambard,(/) and Selden, (g) and even the great
Bacon(A/ himself. But this was in the infancy of our courts of equity, before
their jurisdiction was settled, and when the chancellors themselves, partly from
their ignorance of law, (being frequently bishops or statesmen,) partly from
ambition o.- lust of power, (encouraged by the arbitrary principles of the age
they lived in,) but principally from the narrow and unjust decisions of the
courts of law, had arrogated to themselves such unlimited authority as hath
totally been disclaimed by their successors for now above a century past. The
decrees of a court of equity were then rather in the nature of awards formed
on the sudden pro re nata with more probity of intention than knowledge of the
subject, *foundod on no settled principles, as being never designed, and r**oi
therefore never used, for precedents. But the systems of jurisprudence
in our courts, bovh of law and equity, are now equally artificial systems, founded
on the same priiciples of justice and positive law, but varied by different
usages in the forms and mode of their proceedings; the one being originally de
rived (though much reformed and improved) from the feodal customs as they
prevailed in differeLt ages in the Saxon and Norman judicatures; the other (but
with equal improvements) from the imperial and pontifical formularies intro
duced by their clerical chancellors.
The suggestion, indeed, of every bill to give jurisdiction to the courts of
equity (copied from those early times) is, that the complainant hath no remedy
at the common law. But he who should from thence conclude that no case is
judged of in equity where there might have been relief at law, and at the
same time casts his eye on the extent and variety of the cases in our equity
reports, must think the law a dead letter indeed. The rules of property, rules
of evidence, and rules of interpretation in both courts are, or should be, exactly
the same; both ought to adopt the best, or must cease to be courts of justice.
Formerly some causes, which now no longer exist, might occasion a different
rule to be followed in one court from what was afterwards adopted in the other,
as founded in the nature and reason of the thing ; but the instant those causes
ceased, the measure of substantial justice ought to have been the same in both.
Thus, the penalty of a bond, originally contrived to evade the absurdity of those
monkish constitutions which prohibited taking interest for money, was there
fore very pardonably considered as the real debt in the courts of law, when the
debtor neglected to perform his agreement for the return of the loan with
interest; for the judges could not, as the law then stood, give judgment that
the interest should be specifically paid. But when afterwards the taking of
interest became legal, as the necessary companion of commerce,(t) nay, after
the statute of 37 Hen. VIII. c. 9 had declared the *debt or loan itself r*±9*.
to bo "the just and true intent" for which the obligation was given, Itheir narrow-minded successors still adhered wilfully and technically to the
letter of the antient precedents, and refused to consider the payment of prineipnl, interest, and costs as a full satisfaction of the bond. At the same time,
more liberal men, who sat in the courts of equity, construed the instrument
according to its "just and true iutent," as merely a security for the loan,
in which light it was certainly understood by the parties, at least aftor
these determinations, and therefore thro oo/utruction should have been uni
versally received. So in mortgages, being only a landed as the other is a per
sonal security for the money lent, the pAynuMi of principal, interest, and costf
(*) Qux *n tummii tribunulibui multi a Ugnm ciwf>nt
decernunt judices, sUum (.<i res exigent) cthibei cancMttrius
ex arbitrio; nec aliier decretis tenrtur suae atria ivi stti
ipriw, quirt. elucenU Hnvu ra/ione, rety>i>no:;cat qusr vctturit,
MyM et deleal prnut tux vicUbiiur prutUiUix. Uloda. 103.
Vol. II.—20

C) See pages 54, 55.
CO Anhtim. 71, 72, 73.
\t, Ubi supra.
'»> tfe Aiuim. Scien. I. 8, c. *
<; He* boU ii. pafe 458.
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ought at any time before judgment executed to have saved the forfeiture in a
court of law as well as in a court of equity. And the inconvenience as well as
injustice of putting different constructions in different courts upon one and the
same transaction obliged the parliament at length to interfere, and to direct, by
the statutes 4 & 5 Anne, c. 16, and 7 Geo. II. c. 20, that, in the cases of bonds
and mortgages, what had long been the practice of the courts of equity should
also for the future be universally followed in the courts of law; wherein it had
before these statutes in some degree obtained a footing.(,/)
Again : neither a court of equity nor of law can vary men's wills or agree
ments, or (in other words) make wills or agreements for them. Both are to
understand them truly, and therefore both of them uniformly. One court ought
not to extend, nor the other abridge, a lawful provision deliberately settled by
the parties, contrary to its just intent. A court of equity, no more than a court
of law, can relieve against a penalty in the nature of stated damages ; as a rent
of 5i. an acre for ploughing up antient meadow :(A) nor against a lapse of time,
where the time is material to the contract; as in covenants for renewal of leases.
Both courts will equitably construe, but neither pretends to control or change,
it lawful stipulation or engagement.
*43fi1
*The rules of decision are in both courts equally apposite to the snbJ jects of which they take cognizance. Where the subject-matter is such
as requires to be determined secundum, eequum et bonum, as generally upon actions
on the case, the judgments of the courts of law are guided by the most liberal
equity. In matters of positive right, both courts must submit to and follow
those antient and invariable maxims "quce relicta surd et tradita." (I) Both
follow the law of nations, and collect it from history and the most approved
authors of all countries, where the question is the object of that law : as in the
case of the privileges of embassadors,(wi) hostages, or ran6om-bills.(n) In mer
cantile transactions they follow the marine law,(o) and argue from the usages
and authorities received in all maritime countries. Where they exercise a con
current jurisdiction, they both follow the law of the proper forum :(p) in matters
originally of ecclesiastical cognizance, they both equally adopt the canon or
imperial law, according to the nature of the subject ;(</) and, if a question came
before either, which was properly the object of a foreign municipal law, they
would both receive information what is the rule of the country,(r) and would
both decide accordingly.
Such then being the parity of law and reason which governs both species of
courts, wherein (it may be asked) does their essential difference consist ? It
principally consists in the different modes of administering justice in each ; in
the mode of proof, the mode of trial, and the mode of relief. Upon these, and
upon two other accidental grounds of jurisdiction, which were formerly driven
into those courts by narrow decisions of the courts of law, viz., the true con*437 1 ^"Jction of securities for money lent, and the form and effect *of a trust
J or second use; upon these main pillars hath been gradually erected that
structure of jurisprudence which prevails in our courts of equity, and is inwardly
bottomed upon the same substantial foundations as the legal system which hath
hitherto been delineated in these commentaries ; however different they may
appear in their outward form, from the different taste of their architects.
1. And, first, as to the mode of proof. When facts, or their leading circum
stances, rest only in the knowledge of the party, a court of equity applies itself
to his conscience, and purges him upon oath with regard to the truth of the
transaction; and, that being once discovered, the judgment is the same in equity
as it would have been at law. But, for want of this discovery at law, the courts
of equity have acquired a concurrent jurisdiction with every other court in all
matters of account.(s) As incident to accounts, they take a concurrent cog
nizance of the administration of personal assets, (?) consequently of debts, lega<f) 2 Keb.SOS
553, 655. Salk. 697. 6 Mod. 11, 60, 101.
(»)
Blcord
Tr. 5li.Geo.
B. 407.
(•> So*
bookts.1. Bettenliam,
prtge 76. Book
pagesIll459,B. 4*31,
(»)2Atk 239.
(?) See book ii. page 513.
Ve Jure naturm cogitare per not atque dicere dtbemus :
4> jure populi Romani, qux relicta sunt et tradila. Cic. de (t> Ibid. 604.
(') Ibid. 463.
f*g.
3, ad
(•)I.See
bookcede.i. page 253.
1 Ctan. Ca. 47.
(») 2 P. W»«. U*.
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cies, the distribution of the residue, and the conduct of executors and adminis
trators.^) As incident to accounts, they also take the concurrent jurisdiction
of tithes, and all questions relating thereto ;(w) of all dealings in partnership,(a;)
and many other mercantile transactions; and so of bailiffs, receivers, factors,
and agents.(y) It would be endless to point out all the several avenues in
human
Fromaffairs,
the same
andfruitful
in thissource,
commercial
the compulsive
age, whichdiscovery
lead to orupon
end oath,
in accounts.
the courts
of equity have acquired a jurisdiction over almost all matters of fraud ;(z) ali
matters in the private knowledge of the party, which, though concealed, are
binding in conscience ; and all judgments at law, obtained through such fraud
or concealment. And this, not by *impeaching or reversing the judg- r^.oo
meEt itself, but by prohibiting the plaintiff from taking any advantage
of a judgment obtained by suppressing the truth ;(a) and which, had the same
facts appeared on the trial as now are discovered, he would never have attained
at all.'
2 As to the mode of trial. This is by interrogatories administered to the
witnesses, upon which their depositions are taken in writing, wherever they
happen to reside. If therefore the cause arises in a foreign country, and the
witnesses reside upon the spot; if, in causes arising in England, the witnesses
are abroad, or shortly to leave the kingdom ; or if witnesses residing at home
are aged or infirm ; any of these cases lays a ground for a court of equity to
grant a commission to examine them, and (in consequence)' to exercise the same
jurisdiction, which might have been exercised at law, if the witnesses could
probably attend.
3. "With respect to the mode of relief. The want of a more specific remedy,
than can be obtained in the courts of law, gives a concurrent jurisdiction to a
court of equity in a great variety of cases. To instance in executory agree
ments. A court of equity will compel them to be carried into strict execution,(6)
unless where it is improper or impossible : instead of giving damages for their
non-performance. And hence a fiction is established, that what ought to be done
shall be considered as being actually done,(c) and shall relate back to the time
when it ought to have been done originally : and this fiction is so closely pur
sued through all its consequences, that it necessarily branches out into many
rules of jurisprudence, which form a certain regular system. So of waste, and
other similar injuries, a court of equity takes a concurrent cognizance, in order
to prevent them by inj unction.(d) Over questions that may be tried at law, in
a great multiplicity of actions, a court of equity assumes a *jurisdiction, [*43°to prevent the expense and vexation of endless litigations and suits, (e)
(-) 2 Cha. Ca. 152.
(»i
Eq. Ca.277.
Abr. 36T.
(•) 12 Vera.
(»)
Ibid.
638.
<•) 2 Cha. Ca. 46.

(«) 3 P. Wm«. 148. Year-Book, 22 Bdw. IV. 87, pL 21
(»)
Abr.215.16.
(•) 3Eq.l». Ca.
Wmi.
(*)
1
Cha.
Rep.
(•) 1 Vera. 308. H.Prec.2 Cha.
Cha. Ca.
261.32.1 P. Wm». 672. Stra. 404.

* One material difference between a court of equity and a court of law as to the mode
of proof is thus described by lord chancellor Eldon :—" A defendant in a court of equity
baa the protection arising from his own conscience in a degree in which the law does not
affect to give him protection. If he positively, plainly, and precisely denies the asser
tion, and one witness only proves it as positively, clearly, and precisely as it is denied,
and there is no circumstance attaching credit to the assertion, overbalancing the credit
due to the denial as a positive denial, a court of equity will not act upon the testimony
of that witness. Not bo at law. There the defendant is not heard. One witness proves
the case; and, however strongly the defendant may be inclined to deny it upon oath,
there must be a recovery against him." 0 Ves. Jr. 184.—Christian.
' It is not correct that where a court of equity will grant a commission to examine wit
nesses, whose attendance cannot be procured to give testimony in a court of common
law, it will in such case also grant relief. For though it is very usual to file a bill pray
ing a discovery, and that a commission may be issued to examine witnesses who live
abroad, no doubt can be entertained that if the bill proceeded to pray relief, and that
relief was such as a court of law was fully competent to administer, a demurrer to th«
bill would hold, unless it was a case There the courts exercise a concurrent jurisdiction -Christian.
80T
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In various kinds of frauds it assumes a concurrent(/) jurisdiction, not only for
ting
the sake
asideoffraudulent
a discovery,
deeds,(<7)
but ofdecreeing
a more extensive
reconveyances,(A)
and specific
or directing
relief: asanbyabso
setlute conveyance merely to stand as a security.(t) And thus, lastly, for tbe sake
of a more beneficial and complete relief by decreeing a sale of Iands,(#) a court
of equity holds plea of all debts, encumbrances, and charges that may affect it
or issue thereout.
4. The true construction of securities for money lent is another fountain of
jurisdiction in courts of equity. When they held the penalty of a bond to be
the form, and that in substance it was only as a pledge to secure the repayment
of the sum bona fide advanced, with a proper compensation for the use, they laid
the foundation of a regular series of determinations, which have settled the
doctrine of personal pledges or securities, and are equally applicable to mort
gages of real property. The mortgagor continues owner of the land, the mort
gagee of the money lent upon it; Dut this ownership is mutually transferred,
and the mortgagor is barred from redemption if, when called upon by the mort
gagee, he does not redeem within a time limited by the court; or he may when
out of possession be barred by length of time, by analogy to the statute of
limitations.
5. The form of a trust, or second use, gives the courts of equity an exclusivo
jurisdiction as to the subject-matter of all settlements and devises in that form,
and of all the long terms created in the present complicated mode of convey
ancing. This is a very ample source of jurisdiction : Dut the trust is governed
♦4401 ky vei7 nearly the same rules, as would govern the estate in a court of
J law,(Z) if no trustee was interposed : and *by a regular positive system
established in the courts of equity, the doctrine of trusts is now reduced to as
great
These
a certainty
are the principal
as that of(for
legal
I omit
estates
theinminuter)
the courts
grounds
of theofcommon
the jurisdiction
law.
at present exercised in our courts of equity : which differ, we see, very con
siderably from the notions entertained by strangers, and even by those courts
themselves before they arrived to maturity ; as appears from the principles laid
down, and the jealousies entertained of their abuse, by our early juridical writers
cited in a former page ;(m) and which have been implicitly received and handed
down by subsequent compilers, without attending to those gradual accessions
and derelictions, by which in the course of a century this mighty river hath
imperceptibly shifted its channel. Lambard in particular, in the reign of queen
Elizabeth, lays it down,(n) that " equity should not be appealed unto, but only
in rare and extraordinary matters : and that a good chancellor will not arrogate
authority in every complaint that shall bo brought before him upon whatsoever
suggestion : and thereby both overthrow the authority of the courts of common
law, and bring upon men such a confusion and uncertainty, as hardly any man
should know how or how long to hold his own assured to him." And certainly,
if a court of equity were still at sea, and floated upon the occasional opinion
which the judge who happened to preside might entertain of conscience in every
particular case, the inconvenience that would ariso from this uncertainty would
be a worse evil than any hardship that could follow from rules too strict and in
flexible. Its powers would have become too arbitrary to have been endured in
a country like this,(o) which boasts of being governed in all respects by law and
not by will. But since the time when Lambard wrote, a set of great and emi
nent lawyers,(/>) who have successively held the great seal, have by degrees
erected the system of relief administered by a court of equity into a regular
*4411 *8C'ence> which cannot be attained without study and experience, any
more than the science of law : but from which, when understood, it may
bo known what remedy a suitor is entitled to expect, and by what mode of suit,
*s readily and with as much precision in a court of equity as in a court of law.
(ft 2 P. Wnu. 156.
(»)
(») 11 Vera.
Vera. 32.
237. 1 P. WtOB. 239.
[•) 2 Vorn. M.
(•) 1 £q. Ua. Abr 337.
S08

(0 2 P. Wms. 040, 668, 699.
(-)
page 433.
(•) See
Archtim.
71. 78.
W 2 P. Wins. 6SS, 688.
M Bee paget 54, 56, 6«.
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It were much to be wished, for the sake of certainty, peace, and justice, that
each com t would as far as possible follow the other, in the best and most effectual
rules for attaining those desirable ends. It is a maxim that equity follows the
law ; and in former days the law had not scrupled to follow even that equity
which was laid down by the clerical chancellors. Every one who is conversant
in our antient books, knows that many valuable improvements in the state of
our tenures (especially in leaseholds^) and copyholds)(r) and the forms of ad
ministering justice,(s) have arisen from this single reason, that the same thing
was constantly eft'ected by means of a subpoena in the chancery. And sure there
cannot be a greater solecism, than that in two sovereign independent courts
established in the same country, exorcising concurrent jurisdiction, and over the
same subject-matter, there should exist in a single instance two different rules
of property, clashing with or contradicting each other.
It would carry me beyond the bounds of my present purpose to go further
into this matter. I Lave been tempted to go so far, because strangers are apt
to be confounded by nominal distinctions, and the loose unguarded expressions
to be met with in the best of our writers ; and thence to form erroneous ideas
of the separate jurisdictions now existing in England, but which never were
separated in any other country in the universe. It hath also afforded me an
opportunity to vindicate, on the one hand, the justice of our *courts of r . „
law from being that harsh and illiberal rule, which many are too ready L
to suppose it ; and, on the other, the justice of our courts of equity from being
the result of mere arbitrary opinion, or an exercise of dictatorial power, which
rides over the law of the land, and corrects, amends, and controls it by the loose
and fluctuating dictates of the conscience of a single judge. It is now high time
to proceed to the practice of our courts of equity, thus explained, and thus under
stood.*
The first commencement of a suit in chancery is by preferring a bill to the
lord chancellor, in the style of a petition ; " humbly complaining showeth to
your lordship your orator A B, that," &c. This is in the nature of a declaration
at common law, or a libel and allegation in the spiritual courts : setting forth
the circumstances of the case at length, as, some fraud, trust, or hardship; "in
tender consideration whereof," (which is the usual language of the bill,) "and
for that your orator is wholly without remedy at the common law," relief is
therefore prayed at the chancellor's hands, and also process of subpoena against
the defendant, to compel him to answer upon oath to all the matter charged in
the bill. And, if it be to quiet the possession of lands, to stay waste, or to stop
proceedings at law, an injunction is also prayed, in the nature of an interdictum
by the civil law, commanding the defendant to cease.
This bill must call all necessary parties, however remotely concerned in
interest, before the court; otherwise no decree can be made to bind them; and
must be signed by counsel, as a certificate of its decency and propriety. For it
must not contain matter either scandalous or impertinent: if it does, the defend
ant may refuse to answer it, till such scandal or impertinence is expunged, which
is done upon an order to refer it to one of the officers of the court, called a master
in chancery; of whom there are in number twelve, including the master of the
rolls, all of whom, so late as the reign of queen Elizabeth, wore commonly doctors
of the civil *law.(s) The master is to examine the propriety of the bill : r*44a
and if he reports it scandalous or impertinent, such matter must be struck ■•
out. and the defendant shall have his costs; which ought of right to be paid by
the counsel who signed the bill.
When the bill is filed in the office of the six cierks, (who originally were all
in orders; and therefore, when the constitution of the court began to alter, a
U>w(() was made to permit them to marry,) when, I say, the bill is thus filed,
(•) Glib, of Ejectment, 2. 2 Bac. Abr. 160.
(•) Smith's Commonw. b. fi. c. 12
(') Bro. Abr. tit. fejiiittf per copit. 10 Litt. J 77.
(•) Stat. 14 k 16 Hen. VIII. c. 8.
(•) See page 200.
* Very :mportant alterations have been made in the whole process and proceedings in
chancery by the statute 15 & 10 Vict. c. 80.—Sharswood.
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If an injunction be prayed therein, it may be had at various stages of the ciuse,
according to the circumstances of the case.' If the bill be to stay execution
upon an oppressive judgment, and the defendant does not put in his answer
within the stated time allowed by the rules of the court, an injunction will issue
of course; and, when the answer comes in, the injunction can only be continued
upon a sufficient ground appearing from the answer itself. But if an injunction
be wanted to stay waste, or other injuries of an equally urgent nature, then
upon the filing of the bill, and a proper case supported by affidavits, the court
will grant an injunction immediately, to continue till tho defendant has put in
his answer, and till the court shall make some further order concerning it : and
when the answer comes in, whether it shall then be dissolved or continued till
the hearing of the cause, is determined by the court upon argument, drawn
from considering the answer and affidavit together.
But, upon common bills, as soon as they are filed, process of subpama is taken
out : which is a writ commanding the defendant to appear and answer to the
bill, on pain of lOOi. But this is not all; for if the defendant, on service of the
subpama, does not appear within the time limited by the rules of the court, and
plead, demur, or answer to the bill, he is then said to be in contempt; and the
respective processes of contempt are in successive order awarded against him.
♦4441 ^e ^rs* °^ wn'CQ '8 an attachment, which is a writ *in the nature of a
J capias, directed to the sheriff, and commanding him to attach, or take
up, the defendant, and bring him into court. If the sheriff returns that the
defendant is non est inventus, then an attachment with proclamations issues; which,
besides the ordinary form of attachment, directs the sheriff, that he cause public
proclamations to be made, throughout the county, to summon the defendant,
upon his allegiance, personally to appear and answer. If th'B be also returned
with a non est inventus, and he still stands out in contempt, a commission of rebel
lion is awarded against him, for not obeying the king's proclimations according
to his allegiance ; and four commissioners therein named, or any of them, are
ordered to attach him wheresoever he may be found in Great Britain, as a rebel
and contemner of the king's laws and government, by refusing to attend his
sovereign when thereunto required : since, as was before observed,(u) matters
of equity were originally determined by the king in pe>-8on, assisted by his
council ; though that business is now devolved upon his chancellor. If upon
this commission of rebellion a non est inventus is returned, the court then sends
a serjeant-at-arms in quest of him ; and if he eludes the search of the Serjeant
also, then a sequestration issues to seize all his personal estate, and the profits
of his real, and to detain them, subject to the order of the court. Sequestra
tions were first introduced by Sir Nicholas Bacon, lord keeper in the reign of
queen Elizabeth ; before which the court found some difficulty in enforcing its
process and decrees.(t;) After an order for a sequestration issued, the plaintiff's
bill is to be taken pro confesso, and a decree to be made accordingly. So that
the sequestration does not seem to be in the nature of process to bring in the
defendant, but only intended to enforce the performance of the decree. Thus
much if the defendant absconds.
If the defendant is taken upon any of this process, he is to be committed
to the Fleet or other prison till he puts in his appearance or answer, or per*4451 f°rm9 whatever else this *process is issued to enforce, and also clears
-* his contempts by paying the costs which the plaintiff has incurred
thereby. For the same kind of process (which was also the process of the
court of star-chamber till its dissolution)(w) is issued out in all sorts of con
tempts during the progress of the cause if the parties in any point refuse or
neglect to obey the order of the court.
(») Page 60.
(•) 1 Vera. 421.
(») 18 Rym. ftarf. 196.
' An injunction in the court of exchequer stays all further proceedings, in whatever
ttage the cause may be; but in chancery, if a declaration be delivered, the party may
proceed to judgment notwithstanding an injunction, and execution is only stayed; but
if no declaration has been delivered, all proceedings at law are restrained. 3 Woodd. 411
—Christian.
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The process against a body corporate is by distringas, tc distrain then* by
their goods and chattels, rents and profits, till they shall obey the summons o.
directions of the court. And if a peer is a defendant, the lord chancellor sends
a letter missive to him to request his appearance, together with a copy of the
bill; and if he neglects to appear, then he may be served with a subpoena ; and
if he continuos still in contempt, a sequestration issues out immediately against
his lands and goods, without any of the mesne process of attachments, &c,
which are directed only against the person, and therefore cannot affect a lord
of parliament. The same process issues against a member of the house of
commons, except only that the lord chancellor sends him no letter missive.
The ordinary process before mentioned cannot be sued out till after the
service of the subpama, for then the contempt begins ; otherwise he is not pre
sumed to have notice of the bill; and therefore by absconding to avoid tha
subpeena a defendant might have eluded justice, till the statute 5 Geo. II. c. 25,
which enacts that where the defendant cannot be found to be served with
process of subpatna, and absconds (as is believed) to avoid being served there
with, a day shall be appointed him to appear to the bill of the plaintiff, which
is to be inserted in the London gazette, read in the parish church where the
defendant last lived, and fixed up at the royal exchange ; and, if the defendant
<]oth not appear upon that day, the bill shall be taken pro confesso.
But if the defendant appears regularly, and takes a copy of the bill, he is next
to demur, plead, or answer.
*A demurrer in equity is nearly of the same nature as a demurrer in
law, being an appeal to the judgment of the court, whether the defend- [*446
ant shall be bound to answer the plaintiff's bill; as for want of sufficient matter
of equity therein contained ; or where the plaintiff, upon his own showing, ap
pears to have no right ; or where the bill seeks a discovery of a thing which
may cause a forfeiture of any kind, or may convict a man of any criminal mis
behaviour. For any of these causes a defendant may demur to the bill. And
if, on demurrer, the defendant prevails, the plaintiff's bill shall be dismissed :
if the demurrer be overruled, the defendant is ordered to answer."
A plea may be either to the jurisdiction, showing that the court has no cog
nizance of the cause, or to the person, showing some disability in the plaintiff,
as by outlawry, excommunication, and the like : or it is in bar ; showing some
matter wherefore the plaintiff can demand no relief, as an act of parliament, a
fine, a release, or a former decree. And the truth of this plea the defendant is
bound to prove, if put upon it by the plaintiff. But as bills are often of a com
plicated nature, and contain various matter, a man may plead as to part, demur
as to part, and answer to the residue. But no exceptions to formal minutiae in
the pleadings will be here allowed ; for the parties are at liberty, on the dis
covery of any errors in form, to amend them.(a:)
An answer is the most usual defence that is made to a plaintiff's bill. It is
givon in upon oath, or the honour of a peer or peeress : fiut where there aro
amicable defendants, their answer is usually taken without oath, by consent of
the plaintiff. This method of proceeding is taken from the ecclesiastical courts,
liko the rest of the practice in chancery; for there, in almost every case, the
plaintiff may demand the *oath of his adversary in supply of proof. r*44'Formerly this was done in those courts with compurgators, in the man- *'
ner of our waging of law ; but this has been long disused ; and instead of it the
present kind of purgation, by the single oath of the party himself, wis intro
duced. This oath was made use of in the spiritual courts, as well in cinninal
cases of ecclesiastical cognizance as in matters of civil right; and it was then
usually denominated the oath ex officio : whereof the high commission court in
(■) En ctst court de chauncerie, home ne serra prejudice rw.mi ex rigore juris. Dyversyti des courtes, edit. 1534, fol
j»jr s<m misplejjtfiti'j ou pur dr/aut de forme, met sohmque 290, 297. Bro. Abr. tit. Jurisdiction, 60.
te teryte. del mater, car it doit aff'trder soUmyuc consciens, et
10 If a demurrer be overruled, the defendant may at the hearing demur ore temu,
though cot wherf he pleads to the bill. 1 Sim. & Stu. 227 ; et vid. Mitf. PI, 178, et tcq.~
Chittt.
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particular made a most extravagant and illegal use ; forming a court of inqui
sition, in which all persons were obliged to answer in cases of bare suspicion,
if the commissioners thought proper to proceed against them ex officio for any
supposed ecclesiastical enormities. But when the high commission court was
abolished by statute 16 Car. I. c. 11, this oath ex officio was abolished with it;
and it is also enacted, by statute 13 Car. II. st. 1, c. 12, " that it shall not be
lawful for any bishop or ecclesiastical judge to tender to any person the oath
ex officio, or any other oath, whereby the party may be charged or compelled to
confess, accuse, or purge himself of any criminal matter." But this does not
extend to oaths in a civil suit; and therefore it is still the practice, both in the
spiritual courts and in equity, to demand the personal answer of the party him
self upon oath. Yet if in the bill any question be put that tends to the disco
very of any crime, the defendant may thereupon demur, as was before c bserved,
and may refuse to answer.
If the defendant lives within twenty miles of London, he must be sworn
before one of the masters of the court : if farther off, there may be a dedimm
potestatem, or commission to take his answer in the country, where the commis
sioners administer him the usual oath ; and then, the answer being sealed up,
Hither one of the commissioners carries it up to the court, or it is sent by a
messenger, who swears he received it from one of the commissioners, and that
the same has not been opened or altered since he received it. An answer must
♦448 1 ^e 8igned by counsel, and must either deny or confess all the *material
J parts of the bill ; or it may confess and avoid, that is, justify or palliate
the facts. If one of these is not done, the answer may be excepted to for
insufficiency, and the defendant be compelled to put in a more sufficient answer.
A defendant cannot pray any thing in this his answer but to be dismissed the
court ; if he has any relief to pray against the plaintiff, he must do it by an
original bill of his own, which is called a cross-bill.
After answer put in, the plaintiff upon payment of costs may amend his bill,
either by adding new parties, or new matter, or both, upon the new lights given
him by the defendant ; and the defendant is obliged to answer afresh to such
amended bill. But this must be before the plaintiff has replied to the defend
ant's answer, whereby the cause is at issue ; for afterwards, if new matter arises,
which did not exist before, he must set it forth by a supplemental-bill. There
may be also a bill of revivor when the suit is abated by the death of any of the
parties ; in order to set the proceedings again in motion, without which they
remain at a stand. And there is likewise a bill of interpleader ; where a person
who owes a debt or rent to one of the parties in suit, but, till the determination
of it, he knows not to which, desires that they may interplead, that he may be
safe in the payment. In this last case it is usual to order the money to be paid
into court for the benefit of such of the parties to whom upon hearing the court
shall decree it to be due. But this depends upon circumstances ; and the plain
tiff must also annex an affidavit to his bill, swearing that he does not collude
with either of the parties."
If the plaintiff finds sufficient matter confessed in the defendant's answer to
ground a decree upon, he may proceed to the hearing of the cause upon bill and
answer only. But in that case he must take the defendant's answer to be true,
in every point. Otherwise the course is for the plaintiff to reply generally to
*44Q1
answer, averring his bill to be true, certain, and sufficient, and the
J defendant's answer to be *directly the reverse ; which he is ready to
prove as the court shall award ; upon which the defendant rejoins, averring the
uke on his side; which is joining issue upon the facts in dispute. To prove
which facts is the next concern.
This is done by examination of witnesses, and taking their depositions in
writing, according to the manner of the civil law. And for that purpose inter
rogatories are framed, or questions in writing ; which, and which only, are to oe
"And must bring the money (if any is due) into court, or at least offer to do so by hit
hiL Prac. Reg. 39. Punb. 303. Bt>rgard. Ch 250. Mitf. PI. 40—Cnirrv.
m

Cuap. 27.]

PRIVATE WRONGS.

449

proposed to, and asked of, the witnesses in the cause. These interrogatories
must be short and pertinent : not leading ones ; (as, " did not you see this ? or,
did not you hear that ?") for if they be such, the depositions taken thereof will
be suppressed and not suffered to be read. For the purpose of examining wit
nesses in or near London, there is an examiner's office appointed ; but for such
as live in the country, a commission to examine witnesses is usually granted to
four commissioners, two named of each side, or any three or two of them, to
take the depositions there. And if the witnesses reside beyond sea, a com
mission may be had to examine them there upon their own oaths, and (if for
eigners) upon the oaths of skilful interpreters. And it hath been established^)
that the deposition of a heathen who believes in the Supreme Being, taken by
commission in the most solemn manner according to the custom of his own
country, may be read in evidence.
The commissioners are sworn to take the examinations truly and without
partiality, and not to divulge them till published in the court of chancery ; and
their clerks are also sworn to secrecy. The witnesses are compellable by pro
cess of subpoena, as in the courts of common law, to appear and submit to exa
mination. And when their depositions are taken, they are transmitted to the
court with the same care that the answer of a defendant is sent.
*If witnesses to a disputable fact are old and infirm, it is very usual r
to file a bill to perpetuate the testimony of those witnesses, although no L
suit is deponding ; for, it may be, a man's antagonist only waits for the death
of some of them to begin his suit. This is most frequent when lands are de
vised by will away from the heir at law, and the devisee, in order to perpetuate
the testimony of the witnesses to such will, exhibits a bill in chancery against
the heir, and sets forth the will verbatim therein, suggesting that the heir is in
clined to dispute its validity : and then, the defendant having answered, they
proceed to issue as in other cases, and examine the witnesses to the will ; after
which the cause is at an end, without proceeding to any decree, no relief being
prayed by the bill : but the heir is entitled to his costs, even though he contests
the will. This is what is usually meant by proving a will in chancery.
When all the witnesses are examined, then, and not before, the depositions
may be published, by a rule to pass publication ; after which they are open for
the inspection of all the parties, and copies may be taken of them. The cause
is then ripe to be set down for hearing, which may be done at the procurement
of the plaintiff, or defendant, before either the lord chancellor or the master of
the rolls, according to the discretion of the clerk in court, regulated by tho
nature and importance of the suit, and the arrear of causes depending before
each of them respectively. Concerning the authority of the master of the rolls,
to hear and determine causes, and his general power in the court of chancery,
there were (not many years since) divers questions, and disputes very warmly
agitated ; to quiet which it was declared, by statute 3 Geo. II. c. 30, that all
orders and decrees by him made, except such as by the course of the court were
appropriated to the great seal alone, should be deemed to be valid ; subject
nevertheless to be discharged or altered by the lord chancellor, and so as they
shall not be enrolled, till the same are signed by his lordship. Either r*A*,\
Earty may be subpmrued to hear judgment *on the day so fixed for the L
earing ; and then, if the plaintiff does not attend, his bill is dismissed with
costs ; or, if the defendant makes default, a decree will be made against him,
which will be final, unless he pays the plaintiff's cost of attendance, and shows
good cause to the contrary on a day appointed by the court. A plaintiff's bill
may also at -any time be dismissed for want of prosecution, which is in the
nature of a non-suit at law, if he suffers three terms to elapse without movin
forward in the cause.
When there are cross-causes, on a cross-bill filled by the defendant against
the plaintiff in the original cause, they are generally contrived to be brought
on together, that the same hearing and the same decree may servo for both of
them. Tho method of hearing causes in court is usually this. The parties on
(< Jmichund t>«. Barker. 1 Atk. 2L
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both sides appearing by their counsel, the plaintiff's bill s first opened, or briefly
abridged, and the defendant's answer also, by the junior counsel on each side :
after which the plaintiff's leading counsel states the case and the matters in
issue, and the points of equity arising therefrom : and then such depositions as
are called for by the plaintiff are read by one of the six clerks, and the plaintiff
may also read such part of the defendant's answer as he thinks material or
convenient :(?) and after this the rest of the counsel for the plaintiff make their
observations and arguments. Then the defendant's counsel go through the
same process for him, except that they may not read any part of his answer;
and the counsel for the plaintiff are heard in reply. When all are heard, the
court pronounces the decree, adjusting every point in debate according to equity
and good conscience ; which decree Deing usually very long, the minutes of it
are taken down, and read openly in court by the registrar." The matter of
costs to be given to either party is not here hold to be a point of right, but
*459 1 merefy discretionary (by the statute 17 Ric. II. c. 6) according to the
"J circumstances of the case, as they *appear more or less favourable to
the party vanquished. And yet the statute 15 Hen. VI. c. 4 seems expressly to
direct, that as well damages as costs shall be given to the defendant, if wrong
fully vexed in this court.
The chancellor's decree is either interlocutory or final. It very seldom hap
pens that the first decree can be final, or conclude the cause; for, if any matter
of fact is strongly controverted, this court is so sensible of the deficiency of trial
by written depositions, that it will not bind the parties thereby, but usually
directs the matter to be tried by jury; especially such important facts as the
validity of a will, or whether A. is the heir at law to B., or the existence of a
modus decimandi, or real and immemorial composition for tithes. But, as no
jury can be summoned to attend this court, the fact is usually directed to be
tried at the bar of the court of king's bench, or at the assizes, upon a feigned
issue. For (in order to bring it there, and have the point in dispute, and that
only, put in issue) an action is brought, wherein the plaintiff by a fiction de
clares that he laid a wager of bl. with the defendant that A. was heir at law to
B.; and then avers that ne is so; and therefore demands the bl. The defendant
admits the feigned wager, but avers that A. is not the heir to B. ; and thereupon
that issue is joined, which is directed out of chancery to be tried ; and thus the
verdict of the jurors at law determines the fact in the court of equity. These
feigned issues seem borrowed from the sponsio judicialis of the Romans ;(a) and
are also frequently used in the courts of law, by consent of the parties, to de
termine some disputed rights without the formality of pleading, and thereby to
eave much time and expense in the decision of a cause.1*
So, likewise, if a question of mere law arises in the course of a cause, as
1 whether by the words of a will an estate for life or *in tail is created,
J or whether a future interest devised by a testator shall operate as a re
mainder or an executory devise, it is the practice of this court to refer it to the
opinion of the judges of the court of king's bench or common pleas, upon a caBe
stated for that purpose," wherein all the material facts are admitted, and the
•) On ft trial at law, if the plaintiff reads any part of the (•) Nota tst sponsio judicialu: "spondetne quingtntos xi
fsfcndant's answer, he must read the whole of it ; for by nunts sit t spondeo si tuus sit. Et tu quoque spondtsnt quin.
gtntns. m tuus sit t spondso, ni mens «/." Vide. Heinec. Un
reading any of it he shows a reliance on the truth of the gentns.
defendant's testimony, and makes the whole of his answer tiquitat. I. 3, (. 16, \ 3, and Slgon. dt jttdiciit, I. 21, p. 466,
widenoe.
cUal- ibid.
" It is not now the practice for the registrar to read the minutes of the decree openly
iti court ; but any party to the suit may procure a copy of them, and, if there is any mis
take, may move to have them amended. But after a decree has been drawn up and
entered, no errors in it can be rectified on motion, or by any other proceeding than by
rehearing the cause.—Christian.
u The consent of the court ought also to be previously obtained ; for a trial of a feigned
issue without such consent is a contempt, which will authorize the court to order the
proceedings to be stayed. 4 T. R. 402.—Chitty.
" Formerly, when a case was heard before the master of the rolls sitting in his own
court, on which he wished to have the opinion of a court of law, he directed an action
to be commenced by the parties in a court of law, in such a form that the question a*
tu
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point of law is submitted to their decision; who thereupon hear it solemnly
argued by counsel on both sides, and certify their opinion to the chancellor.
And upon such certificate the decree is usually founded.
Another thing also retards the completion of decrees. Frequently long ac
counts are to be settled, encumbrances and debts to be inquired into, and a
hundred little facts to be cleared up, before a decree can do full and sufficient
justice. These matters are always, by the decree on the first hearing, referred
to a master in chancery to examine, which examinations frequently last for
years; and then he is to report the fact, as it appears to him, to the court. This
report may be excepted to, disproved, and overruled; or otherwise is confirmed,
and made absolute, by order of the court.
"When all issues are tried and settled, and all references to the master ended,
the cause is again brought to hearing upon the matters of equity reserved, and
a final decree is made; the performance of which is enforced (if necessary) by
commitment of the person, or sequestration of the party's estate. And if by
this decree either party thinks himself aggrieved, he may petition the chancellor
for a rehearing ; whether it was heard before his lordship, or any of the judges
sitting for him, or before the master of the rolls. For, whoever may have heard
the cause, it is the chancellor's decree, and must be signed by him before it is
enrolled ;(&) which is done of course unless a rehearing be desired. Every pe
tition for a rehearing must be signed by two counsel of character, usually such
as have been concerned in the cause, certifying that they apprehend the causo
is proper to be reheard. And upon the *rehearing, all the evidence r*ici
taken in the cause, whether read Defore or not, is now admitted to be ■read ; because it is the decree of the chancellor himself, who only now sits to
hear reasons why it should not be enrolled and perfected; at which time all
omissions' of either evidence or argument may be supplied. (c) But, after the
decree is once signed and enrolled, it cannot be reheard or rectified but by bill
of review, or by appeal to the house of lords.
A bill of review* may be had upon apparent error in judgment appearing on
the face of the decree; or, by special leave of the court, upon oath made of the
discovery of new matter or evidence, which could not possibly bo had or used
at the time when the decree passed. But no new evidence or matter then in
the knowledge of the parties, and which might have been used before, shall be
of the subject who thinks himself aggrieved by an interlocutory order or final
determination in this court; and it is effected by petition to the house of peers,
and not by writ of error, as upon judgments at common law. This jurisdiction
is aaid(<2) to have begun in 18 Jac. L, and it is certain that the first petition,
which appears in the records of parliament, was preferred in that year ;(e) and
that the first which was heard and determined (though the name of appeal was
then a novelty) was presented in a few months after ;(/) both levelled against
the lord chancellor Bacon fbr corruption and other misDehaviour. It was after
wards warmly controverted by the house of commons in the reign of Charles
the Second.(<7) But this dispute is now at rest :(A) it being obvious to the reason
(») Stat. 8 Geo. III. c. 39. See p. 450.
/) Ibid. 3, 11, 12 Dec 1621.
;#) Com. Jour. 19 Not. 1675, *c
(«) (Jill.. Rep. 161, 152.
(*)
Coin.
Jour.
13
Mar.
1704.
(») Show. Pari. C 81.
(•) Lords" Jour. 23 Mar. li>20.
which he had a doubt might be decided in that suit, and he suspended his decree till the
court of law had given its judgment. It appears that the first ease sent from the rolls
to the King's Bench is in 6 T. R. 313, where lord Kenyon says, "I believe that there is
no instance in which this court ever certified their opinion on a case sent here from the
master of the rolls. In Colson vs. Colson it was refused ; but I think it was an idle
formality, and 1 shall feel no reluctance in certifying in such cases, because I think it is
oonvenient to the suitors of that court."—Christian.
u A bill of review is only necessary where a decree is signed and enrolled. Mitf. PI
71. It cannot be brought after twenty years. Id. 69. 1 Bro. P. C. 95. 5 Bro. P. C. 460
6 Bro. P. C. 395.—Chittt.
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of all mankind, that, when the courts of equity became principal tribunals for
„.„ , deciding causes of property, a revision of their *decrees (by way of ap■> peal) became equally necessary as a writ of error from the judgment
of a court of 5aw. And, upon the same principle, from decrees of the chancellor
relating to the commissioners for the dissolution of chauntries, &c, under the
statute 37 Hen. VIII. c. 4, (as well as for charitable uses under the statute 43
Eliz. c. 4,) an appeal to the king in parliament was always unquestionably
allowed.(i) But no new evidence is admitted in the house of lords upon any
account; this being a distinct jurisdiction :(k) which differs it very considerably
from those instances, wherein the same jurisdiction revises and corrects its own
acts, as in rehearings and bills of review. For it is a practice unknown to out
law, (though constantly followed in the spiritual courts,) when a superior coo-t
is reviewing the sentence of an inferior, to examine the justice of the former
decree by evidence that was never produced below. And thus much for the
general method of proceeding in the courts of equity.
(•) Dnke'a CharitaM* C<*>v 32.
(») OHb. kep. 148 16«
III
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No. I.
PROCEEDINGS ON A WRIT OF RIGHT PATENT.
Sect. 1. Writ of Right Patent in the Court Baron.
George the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth, to Willoughby, earl of
Abingdon, greeting. We command you that without delay you hold full
right to William Kent, Esquire, of one messuage and twenty acres of land,
with the appurtenances, in Dorchester, which he claims to hold of you
by the free service of one penny yearly in lieu of all services, of which
Richard Allen deforces him. And unless you do so, let the sheriff of
Oxfordshire do it, that we no longer hear complaint thereof for defect of
right. Witness ourself at Westminster, the twentieth day of August, in the
thirtieth year of our reign.
Pledges of prosecution, j JXr^Roe.
Sect. 2. Writ or Tolt, to remove it into the County Court.
Charles Morton, Esquire, sheriff of Oxfordshire, to John Long, bailifferrant of our Lord the King and of myself, greeting. Because by the com
plaint of William Kent, Esquire, personally present at my county court, to
wit, on Monday, the sixth day of September, in the thirtieth year of the
reign of our Lord Georoe the Second, by the grace of God, of Great Britain,
Trance, and Ireland King, Defender of the Faith, and so forth, at Oxford,
in the «hirehouse there holden, I am informed, that although he him
self the writ of our said Lord the King of right patent directed to Wil
loughby, earl of Abingdon, for this that *he should hold full right to the
said William Kent, of one messuage and twenty acres of land, with the ap
purtenances, in Dorchester, within my said county, of which Richard Allen
deforces him, hath brought to the said Willoughby, earl of Abingdon ; yet
for that the said Willoughby, earl of Abingdon, favoureth the said Richard
Allen in this part, and hath hitherto delayed to do full right according to
the exigence of the said writ, I command you on the part of our said Lord
the King, firmly enjoining that in your proper person you go to the courtbaron of the said Willoughby, earl of Abingdon, at Dorchester aforesaid,
and take away the plaint which there is between the said William Kent
and Richard Allen by the said writ into my county court to be next holden ;
and summon by good summoners the said Richard Allen that he be at my
county court, on Monday, the fourth day of October next coming, at Oxford,
in the shirehouse there to be holden, to answer to the said William Kent
thereof. And have you there then the said plaint, the summoners, and
this precept. Given in my county court, at Oxford, in the shirehouse, the
sixth day of September, in the year aforesaid.
Bect. 3. Writ or Pone, to remove it into the Court of Common Plea3.
Georqe the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth, to the sheriff of Oxford
shire, greeting. Put at the request of William Kent, before our justices at
Westminster, on the morrow of All Souls, the plaint which is in your
county court by our writ of right, between the said William Kent, demand
ant, and Richard Allen, tenant, of one messuage and twenty acres of land,
with the appurtenances, in Dorchester : and summon by good summoners
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the said Richard Allen, that he be then there to answer to the said William
Kent thereof. And have you there the summoners and this writ. Witness
oureelf at Westminster, the tenth day of September, in the thirtieth year of
our reign.
Sec. 4. Writ of Right, quia Dominus remisii Curiam.
George the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth, to the sheriff of Oxford
shire, greeting. Command Richard Allen, that he justly and without delay
render unto William Kent one messuage and twenty acres of land, with
the appurtenances, in Dorchester, which he claims to be his right and in
heritance, and whereupon he complains that the aforesaid Richard unjustly
deforces him. And unless he shall do so, and *if the said William shall
moners
give youthe
security
said Richard,
of prosecuting
that he appear
his claim,
beforethen
our justices
summonatby
Westminster,
good sum

on the morrow of All Souls, to show wherefore he hath not done it. Awl
have you there the summoners and this writ. Witness ourself at West
minster, the twentieth day of August, in the thirtieth year of our reign.
Because Willoughby, earl of Abingdon, the chief lord of that fee, hath
thereupon remised unto us his court.
Bt*rM't return. Pledges of 1 John Doe.
Summoners of the
f John Den.
prosecution, J Richard Roe.
within-named Richard. ( Richard Fen.
Sect. 5. The Record, with the Award of Battel.1
Pleas at Westminster before Sir John Willes, Knight, and his brethren,
Justices of the Bench of the Lord the King at Westminster, of the term
of Saint Michael, in the thirtieth year of the reign of the Lord George
the Second, by the grace of God, of Great Britain, France, and Ireland
King, Defender of the Faith, Ac.
Writ.
Oxon, ) William Kent, Esquire, by James Parker, his attorney, deto wit. j mands against Richard Allen, gentleman, one messuage and
twenty acres of land, with the appurtenances, in Dorchester, as his right
jkminut rmitit and inheritance.by Writ of the Lord the King of right, because Wilioughby,
eurtam.
earl 0f Abingdon, the chief lord of that fee, hath now thereupon remised
Count,
to the Lord the King his court. And whereupon he saith that he him
self was seised of the tenements aforesaid, with the appurtenances, in
his demesne as of fee and right, in the time of peace, in the time of the
Espieea.
thereof
Lord George
to thethe
value'
First,
[oflate
ten King
shillings,
of Great
and more,
Britain,
in rents,
by taking
corn, the
and esplees
grass.]
Dofeno»

And
Richard
thatAllen,
such by
is his
Peter
right
Jones
he offers
his attorney,
[suit andcomes
good and
proof.]
defends
And the
the right
said

of the said William Kent, and his seisin, when [and where it shall behoove
him,] and all [that concerns it,] and whatsoever [he ought to defend] and
chiefly the tenements aforesaid, with the appurtenances, as of fee and
Wager of battel. jn
right,
Dorchester.]
[namely, one
And
messuage
this he isand
ready
twenty
to defend
acres ofbyland,
the body
with of
appurtenances
his freeman,

*iv.]
Replication.

George Rumbold by name, who is present here in court, ready to defend
the same by his body, or in what manner soever the court of the Lord the
King shall consider that he ought to defend. *And if any mischance should
befall
by another
the said
man,
George,
who [is
(which
bounden
God defend,)
and ablehetois defend
ready toit.]defend
And the
thesame
said

William Kent saith. that the said Richard Allen unjustly defends the right
of him the said William, and his seisin, Ac, and all, Ac, and whatsoever,
4c, and chiefly of the tenements aforesaid, with the appurtenances, as of
fee and right, Ac : because he saith that he himself was seised of the
tenements aforesaid, with the appurtenances, in his demesne as of fee and
right, in the time of peace, in the time of the said Lord George the First,
late King of Great Britain, by taking the esplees thereof to the value, Ac
Mnou of battel. And that Buch is his right he is prepared to prove by the body of his free
man, Henry Broughton by name, who is present here in court ready to
prove the same by his body, or in what manner soever the court of the Lord
the King shall consider that he ought to prove ; and if any mischance
should befall the said Henry, (which God defend,) he is ready to prove the
> Aa to battel, aee page 337, n. 7.
* N.B.—The
clause*inbetween
hookathan
in this
the sul aeqnent nnmbera of the Appendix an anally ne
otherwise
expressed
the rerun1'
bj anandM Ac."
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«*me by another man, who, Ac. And hereupon it is demanded of the said
No I.
George and Henry whether they are ready to make battel as they before
'—
have waged it; who say that they are. And the same George Rumbold
giveth gage of defending, and the said Henry Broughton giveth gage of Gage, gives
proving ; and such engagement being given as the manner is, it is de
manded of the said William Kent and .Richard Allen if they can say any
thing wherefore battel ought not to be awarded in this case ; who say that they
cannot. Therefore it is considered, that battel be made thereon, Ac. And Award of
the said George Rumbold findeth pledges of battel, to wit, Paul Jenkins Hedge*,
and Charles Carter ; and the said Henry Broughton findeth also pledges of
battel, to wit, Reginald Read and Simon Tayler. And thereupon day is Oontu«*no»
here given as well to the said William Kent as to the said Richard Allen, to
wit, on the morrow of Saint Martin next coming, by the assent as well
of the said William Kent as of the said Richard Allen. And it is com
manded that each of them then have here his champion, sufficiently fur
nished with competent armour as becomes him, anc ready to make lhf>
battel aforesaid ; and that the bodies of them in the meta time be safely
kept, on peril that shall fall thereon. At which day here come as well Champicai <<•
the said William Kent as the Baid Richard Allen by their attorneys afore- pear
said, and the said George Rumbold and Henry Broughton in their proper
persons likewise come, sufficiently furnished with competent armour as be
comes them, ready to make the battel aforesaid as they had before waged
it. And hereupon day is further given by the court here, as well to the said A^jornment u
William Kent as to the said Richard Allen, at Tothill, near the city of Tothul
Westminster, in the county of Middlesex, to wit, on the morrow of the
Purification of the Blessed Virgin Mary next coming, by the assent as well
of the said *William as of the aforesaid Richard. And it is commanded
[*v.
that each of them have then there his champion, armed in the form afore
said, ready to make the battel aforesaid, and that their bodies in the mean
time, Ac. At which day here, to wit, at Tothill aforesaid, comes the said
Richard Allen by his attorney aforesaid, and the said George Rumbold and
ilenry Broughton in their proper persons likewise come, sufficiently fur
nished with competent armour as becomes them, ready to make the battel
aforesaid as they before had waged it. And the said William Kent being
solemnly called doth not come, nor hath prosecuted his writ aforesaid.
Therefore it is considered, that the same William, and his pledges of pro- Pim'wtont no*
secuting, to wit, John Doe and Richard Roe, be in mercy for his false complaint, and that the same Richard go thereof without a day, Ac., and also
that the said Richard do hold the tenements aforesaid with the appur- Pinal judgment
tenances to him and his heirs, quit of the said William and his heirs, for- ,or Ul" ^ami
ever, Ac.
Sect. 6. Trial by the Grand Assize.
And the said Richard Allen, by Peter Jones, his attorney, comes and Definedefends the right of the said William Kent, and his seisin, when, Ac., and
all, Ac., and whatsoever, Ac., and chiefly of the tenements aforesaid with
the appurtenances, as of fee and right, Ac, and puts himself upon the grand Mi»o.
assize of the Lord the King, and prays recognition to be made, whether he
himself hath greater right to hold the tenements aforesaid, with the appur
tenances, to him and his heirs as tenants thereof, as he now holdeth them,
or the said Wi'liam to have the said tenements with the appurtenances, as
he above demandeth them. And he tenders here in court six shillings and Tender of
eight-pence to the use of the Lord the now King, Ac., for that, to wit, it nat*may be inquired of the time [of the seisin alleged by the said William.]
And he therefore prays that it may be inquired t>y the assize, whether the
laid William Kent was seised of the tenements aforesaid, with the appurte
nances in his demesne, as of fee, in the time of the said Lord the King
George the First, as the said William in his demand before hath alleged.
Therefore it is commanded the sheriff, that he summon by good summon- Bummom of iw
ers'four lawful knights of hiB county, girt with swords, that they be here on knight*
the octaves of Saint Hilary next coming, to make election of the assize afore
said. The same day is given as well to the said William Kent as to the said
Richard Allen, here, Ac. At which day here come as well the said William Ketu.-n.
Kent as the said Richard Allen ; and the sheriff, to wit, Sir Adam Alstone,
Knight, now returns, that he had caused to be summoned Charles Stephens,
Randel Wheler, Toby Cox, and Thomas Munday, four lawful knights of *his
[*vL
county, girt with swords, by John Doe and Richard Roe, his bailiffs, to be
h ire at the Baid oci*'<« of Saint lilarv, to do a* the said writ thereof com31»
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mands and requires ; and that the said summoners, and each of them, are
mainprized by John Day and James Fletcher. Whereupon the said Charles
Stephens, Randel Wheler, Toby Cox, and Thomas Munday, four lawful
knights of the county aforesaid, girt with swords, being called, in their pro
per persons come, and being sworn upon their oath in the presence of the
Election cf the parties aforesaid, chose of themselves and others twenty-four, to wit, Charleii
T«cognitori.
Stephens, Randel Wheler, Toby Cox, Thomas Munday, Oliver Greenway,
John Boys, Charles Price, knights ; Daniel Prince, William Day, Roger
,
Peter
Lucas, Payne,
Patrick Robert
Fleming,Quin,
James
Archibald
Harris, John
Stuart,
Richardson,
Bartholomew
Alexander
Norton,
Moore,
and

Tmire /ados.

Henry Davis, Esquires ; John Porter, Christopher Ball, Benjamin Robinson,
Lewis Long, William Kirby, gentlemen, good and lawful men of the county
aforesaid, who neither are of kin to the said William Kent nor to the said
Richard
fore it isAllen,
commanded
to make
therecognition
sheriff, thatofhethe
cause
grand
themassize
to come
aforesaid.
here from
There
the

day of Easter in fifteen days, to make the recognition aforesaid. The sum*
day is there given to the parties aforesaid. At which day here come as well
the said William Kent as the said Richard Allen, by their attorneys afore
said, and the recognitors of the assize, whereof mention is made above, being
called, come, and certain of them, to wit, Charles Stephens, Randel Wheler,
Recognitor*
Toby Cox, Thomas Munday, Charles Price, knights; Daniel Prince, Roger
Lucas, William Day, James Harris, Peter Payne, Robert Quin, Henry Davis,
John Porter, Christopher Ball, Lewis Long, and William Kirby, being elected,
Verdict lor the tried, and sworn upon their oath, say that the said William Kent hath more
right to have the tenements aforesaid, with the appurtenances, to him and
his heirs, as he demandeth the same, than the said Richard Allen to hold
the same as he now holdeth them, according as the said William Kent by
Judgment.
his writ aforesaid hath supposed. Therefore it is considered, that the said
William Kent do recover his seisin against the said Richard Allen of the
tenements aforesaid, with the appurtenances, to him and his heirs, quit of
the said Richard Allen and his heirs forever : and the said Richard Allen
in mercy, etc.
*vii.]

*No. II.
PROCEEDINGS ON AN ACTION OF TRESPASS IN EJECTMENT,
BY ORIGINAL, IN THE KING'S BENCH.
Sect. 1. The Original Writ.
Wit te m
GEORGE the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth, to the sheriff of Berk
shire, greeting. If Richard Smith shall give you security of prosecuting his
claim, then put by gage and safe pledges William Stiles, late of Newbury,
gentleman, so that he be before us on the morrow of All Souls, wheresoever
we shall then be in England, to show wherefore with force and arms he en
tered into one messuage, with the appurtenances, in Sutton, which John
Rogers, Esquire, hath demised to the aforesaid Richard, for a term which
is not
ties
to yet
himexpired,
did, to the
and great
ejected
damage
him from
of thehissaid
said Richard,
farm, andand
other
against
enormi
our
peace. And have you there the names of the pledges and this writ. Wit
ness ourself at Westminster, the twelfth day of October, in the twenty-ninth
year of our reign.
■UTi return. Pledges of 1 John Doe.
The within-named William ) John Den.
prosecution, j Richard Roe. Stiles is attached by pledges. J Richard Fen.
f20

Sect. 2. Copy of the Declaration against the Casual Ejector, who gites
Notice thereupon to the Tenant in Possession.
Michaelmas, the 29th of King George the Second.
Berks, 1 William Stiles, late of Newbury in the said county, gentleman, was
to wit. j attached to answer Richard Smith, of a plea, wherefore with force
and arms he entered into one messuage, with the appurtenances, in Sutton
in the county aforesaid, which John Rogers, Esquire, demised to the said
Richard Smith for a term which is not yet expired, and ejected him from
his said farm, and other wrongs to him did, to the great damage of the said
Richard, and against the peace of the Lord the King, &c. And whereupon
the said Richard by * Robert Martin his attorney complains, that whe

APPENDIX.
the said John Rogers, on the first day of October, in the twentj ninth year No It
of the reign of the Lord the King that now is, at Sutton aforesaid, had de- *—
mised to the same Richard the tenement aforesaid, with the appurtenances,
to have and to hold the said tenement, with the appurtenances, to the said
Richard and his assigns, from the Feast of Saint Michael the Archangel then
last past, to the end and term of five years from thence next following and
fully to be complete and ended, by virtue of which demise the said Richard
entered into the said tenement, with the appurtenances, and was thereof
possessed ; and the said Richard being so possessed thereof, the said William
afterwards, that is to say, on the said first day of October in the said twentyninth year, with force and arms, that is to say, with swordB, staves, and
knives, entered into the said tenement, with the appurtenances, which the
said John Rogers demised to the said Richard in form aforesaid for the term
aforesaid, which is not yet expired, and ejected the said Richard out of bin
said farm, and other wrongs to him did, to the great damage ol the said
Richard, and against the peace of the said Lord the King ; whereby the said
Richard saith, that he is injured and damaged to the value of twenty pounds.
And thereupon he brings suit, &c.
Martin, for the plaintiff. )
Pledges of 1 John Do».
Peters, for the defendant. J
prosecution. J Richard Rob.
Mr. George Saunders,
I am informed that you are in possession of, or claim title to, the premises tfotta*.
mentioned in this declaration of ejectment, or to some part thereof; and I,
being sued in this action as a casual ejector, and having no claim or title to
the same, do advise you to appear next Hilary Term in his Majesty's court
of King's Bench at Westminster, by some attorney of that court, and then
and there, by a rule to be made of the same court, to cause yourself to be
made defendant in my stead ; otherwise I shall suffer judgment to be en
tered against me, and you will be turned out of possession.
Your loving friend,
William Stiles.
"tth January, 1756.
♦Sect. 3. The Rule of Court.

[*Lx.

Hilary Term, in the twenty-ninth Year of King George the Second.
Berks, \ It is ordered by the court, by the assent of both parties, and then tofjjj^ ?0Er"^
to wit. \ attorneys, that George Saunders, gentleman, may be made defendant, mew*ia?» *tth
in the place of the now defendant, William Stiles, and shall immediately the si pnrt*appear to the plaintiff's action, and shall receive a declaration in a plea of ^nJ^ 'dn0mtaC
trespass and ejectment of the tenements in question, and shall immediately John Bogem.
plead thereto Not Guilty ; and, upon the trial of the issue, shall confess
lease, entry, and ouster, and insist upon his title only. And if upon the
trial of the issue, the said George do not confess lease, entry, and ouster,
and by reason thereof the plaintiff cannot prosecute his writ, then the taxa
tion of costs upon such nonpros, shall cease, and the said George shall pay
such costs to the plaintiff, as by the court of our Lord the King here shall
be taxed and adjudged, for such his default in non-performance of this rule ;
and judgment shall be entered against the said William Stiles, now the
casual ejector, by default. And it is further ordered, that if upon the trial
of the said issue a verdict shall be given for the defendant, or if the plaintiff
shall not prosecute his writ upon any other cause than for the not confessing
lease, entry, and ouster as aforesaid, then the lessor of the plaintiff shall
pay costs, if the plaintiff himself doth not pay them.
Martin, for the plaintiff.
)
By the Court.
Newman, for the defendant. J
Sect. 4. The Record.
Pleas before the Lord the King at Westminster, of the Term of Saint
Hilary, in the twenty-ninth Year of the Reign of the Lord George the
Second, by the grace of God, of Great Britain, France, and Ireland King,
Lefender of the Faith, &c.
Berks, \ George Saunders, late of Sutton, in the county aforesaid, gentleman,
to wit. J was attached to answer Richard Smith, of a plea, wherefore with
Vou IL—21
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force and arms he entered into one messuage, with the appurtenances, in
Sutton, which John Rogers, Esq. hath demised to the said Richard for a
term which iB not yet expired, and ejected him from his said farm, and other
wrorigs to him did, to the great damage of the said Richard, and against the
*X.] peace of the Lord the King that *now is. And whereupon the said Richard
by Robert Martin, his attorney, complains, that whereas the said John Ro
gers on the first day of October in the twenty-ninth year of the reign of the
Lord the King that now is, at Sutton aforesaid, had demised to the same
Richard the tenement aforesaid, with the appurtenances, to have and to
hold the said tenement, with the appurtenances, to the said Richard and hia
assigns, from the feast of Saint Michael the Archangel then last past, to the
end and term of five years from thence next following and fully to be com
plete and ended ; by virtue of which demise the said Richard entered into
the said tenement, with the appurtenances, and was thereof possessed : and,
the said Richard being so possessed thereof, the said George afterwards, that
is to say, on the first day of October in the said twenty-ninth year, with
force and arms, that is to say, with swords, staves, and knives, entered into
the said tenement, with the appurtenances, which the said John Rogers de
mised to the said Richard in form aforesaid for the term aforesaid, which is
not yet expired, and ejected the said Richard out of his said farm, and other
wrongs to him did, to the great damage of the said Richard, and against the
peace of the said Lord the King ; whereby the said Richard saith that he is
injured and endamaged to the value of twenty pounds: and thereupon he
brings suit, [and good proof.] And the aforesaid George Saunders, by Charles
Newman, his attorney, comes and defends the force and injury, when [and
Plea, n« guilty, where it shall behoove him ;] and saith that he is in no wise guilty of the
Imuo.
him
trespass
; and
and
thereof
ejectment
he puts
aforesaid,
himself
as upon
the said
theRichard
countryabove
; andcomplains
the said Richard
againot
r"i>" awarded, doth likewise the same; Therefore let a jury come thereupon before the
Lord the King, on the octave of the Purification of the Blessed Virgin Mary,
wheresoever he shall then be in England, who neither [are of kin to the said
Richard, nor to the said George,] to recognise [whether the said George be
guilty of the trespass and ejectment aforesaid ;] because as well [the said
George as the said Richard, between whom the difference is, have put them
selves on the said jury.] The same day is there given to the parties afore
Respite, ft.r do- said. Afterwards the process therein, being continued between the said
halt nf jurors. parties of the plea aforesaid by the jury, is put between them in respite,
M» sriu.
before the Lord the King, until the day of Easter in fifteen days, whereso
ever the said Lord the King shall then be in England ; unless the justices
of the Lord the King assigned to take assizes in the county aforesaid, shall
have come before that time, to wit, on Monday the eighth day of March, at
Reading in the said county, by the form of the statute [in that case pro
vided,] by reason of the default of the jurors, [summoned to appear as
aforesaid.] At which day before the Lord the King, at Westminster, come
the parties aforesaid by their attorneys aforesaid ; and the aforesaid justices
*xi.1 °f *assize, before whom [the jury aforesaid come,] tent here their record
r+nttt.
before
within them,
contained,
had in
before
theseHeneage
words, toLogger,
wit, Afterwards,
Esquire, oneatofthe
the day
Barons
and ofplace
the
Exchequer of the Lord the King, and Sir John Eardley Wilmot, Knight,
one of the justices of the said Lord the King, assigned to hold pleas before
the King himself, justices of the said Lord the King, assigned to take assizes
in the county of Berks by the form of the statute [in that case provided,]
come as well the within-named Richard Smith, as the within-written George
Saunders, by their attorneys within contained ; and the jurors of the jury
whereof mention is within made being called, certain of them, to wit, Charles
Holloway, John Hooke, Peter Graham, Henry Cox, William Brown, and
FranciB Oakley, come, and are sworn upon that jury ; and because the rest
fajaj dt oreum- of the jurors of the same jury did not appear, therefore others of the by
standers being chosen by the sheriff, at the request of the said Richard
Smith, and by the command of the justices aforesaid, are appointed anew,
whose names are affixed to the panel within written, according to the form
of the statute in such case made and provided ; which said jurors so ap
pointed anew, to wit, Roger Bacon, Thomas Small, Charles Pye, Edward
Hawkins, Samuel Roberts, and Daniel Parker, being likewise called, come ;
and together with the other jurors aforesaid before impanelled and sworn,
being elected, tried, and sworn, to speak the truth of the matter within
verdict foi tlx contained, upon their oath say, that the aforesaid George Saunders is guilty
"
of the trespass and ejectment within written, in manner and form as th«
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►foresaid Richard Smith within complains against him ; and assess .lie No. III.
damages of the said Richard Smith, on occasion of that trespass and eject»
ment, besides his costs and charges which he hath been put unto about his
suit in that behalf, to twelve pence ; and, for those costs and charges, to
forty shillings. Whereupon the Mid Richard Smith, by his attorney afore
said, prayeth judgment against the said George Saunders, in and upon the
verdict aforesaid by the jurors aforesaid given in the form aforesaid ; and
the said George Saunders, by his attorney aforesaid, saith, that the court here Mctlon in trmk
ought not to proceed to give judgment upon the said verdict, and prayeth of l°'1»»«nt
that judgment against him the said George Saunders, in and upon the ver
dict aforesaid by the jurors aforesaid given in the form aforesaid, may be
stayed, by reason that the said verdict is insufficient and erroneous, and
that the same verdict may be quashed, and that the issue aforesaid may be
tried anew by other jurors to be afresh impanelled. And, because the court
of the Lord the King here is not yet advised of giving their judgment of Continuant*
and upon the premises, therefore day thereof is given as well to the said
Richard Smith as the said George Saunders, before the Lord the King, until
the morrow of the Ascension of our Lord, wheresoever the said Lord *the [*xii.
King shall then be in England, to hear their judgment of and upon the
premises, for that the court of the Lord the King is not yet advised thereof.
At which day before the Lord the King, at Westminster, come the parties
aforesaid by their attorneys aforesaid ; upon which, the record and matters
aforesaid having been seen, and by the court of the Lord the King now
here fully understood, and all and singular the premises having been exa
mined, and mature deliberation being had thereupon, for that it seems to Opinio*, of to.
the court of the Lord the King now here that the verdict aforesaid is in no °°urtwise insufficient or erroneous, and that the same ought not to be quashed,
and that no new trial ought to be had of the issue aforesaid, Therefore it Jutigmeut for Om
is considered, that the said Richard do recover against the said George his P|a",tiil
term yet to come, of and in the said tenements, with the appurtenances,
and the said damages assessed by the said jury in form aforesaid, and also
twenty-seven pounds six shillings and eight-pence for his costs and charges Cmta.
aforesaid, by the court of the Lord the King here awarded to the said
Richard, with his assent, by way of increase ; which Baid damages in the
whole amount to twenty-nine pounds, seven shillings and eight-pence.
" And let the said George be taken, [until he maketh fine to the Lord the (bpiatur >».
King."]* And hereupon the said Richard, by his attorney aforesaid, prayeth J1"*a writ to the Lord the King, to be directed to the sheriff of the county
aforesaid, to cause him to have possession of his term aforesaid yet to come, Writ of pin
of and in the tenements aforesaid, with the appurtenances ; and it is granted 8iu"
unto him, returnable before the Lord the King on the morrow of the Holy
Trinity, wheresoever he shall then be in England. At which day before the »nd return.
Lord the King, at Westminster, cometh the said Richard, by his attorney
aforesaid ; and the sheriff, that is to say, Sir Thomas Reeve, Knight, now
sendeth, that he by virtue of the writ aforesaid to him directed, on the
ninth day of June last past, did cause the said Richard to have his posses
sion of his term aforesaid yet to come, of and in the tenements aforesaid,
with the appurtenances, as he was commanded.
*No. III.

[*xii.

PROCEEDINGS ON AN ACTION OF DEBT IN THE COURT OF COM
MON PLEAS; REMOVED INTO THE KING'S BENCH BY WRIT OF
IfRROR.
Sect. 1. Original.
George the Second, by the grace of God, of Great Britain, France, and Prmnp*.
Ireland King, Defender of the Faith, and so forth; to the Bheriff of Ox
fordshire, greeting. Command Charles Long, late of Burford, gentleman,
that justly and without delay he render to William Burton two hundred
pounds, which he owes him and unjustly detains, as he saith. And unless
he shall so do, and if the said William shall make you secure of prosecuting
his claim, then summon by good sumraoners the aforesaid Charles, that he
be before our justices, at Westminster, on the octave of Saint Hilary, to
> Now omitted. Sue page 398.
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show wherefore he hath not done it. And have you there then the euro
moners, and this writ. Witness ourself at Westminster, the twenty-fourxfl
day of December, in the twenty-eighth year of our reign.
Sheriff's return
Pledges of ) John Doe.
Summoners of the within- 1 Roger Morris.
prosecution, j Richard Doe.
named Charles Long, j Henry Johnson
Sect. 2. Process.
George the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Ox
fordshire, greeting. Put by gage and safe pledges Charles Long, late of
Burford, gentleman, that he be before our justices, at Westminster, on the
octave of the Purification of the Blessed Mary, to answer to William Burton
of a plea, that he render to him two hundred pounds which he owes him
and unjustly detains, as he saith ; and to show wherefore he was not before
our justices at Westminster on the octave of Saint Hilary, as he was sum
moned. And have there then the names of the pledges and this writ
Witness, Sir John Willes, Knight, at Westminster, the twenty-third day of
January, in the twenty-eighth year of our reign.
sn»riff-i return.
The
is attached
within-named
by Pledges.
Charles Long j) Edward
Robert Tanner
Leigh.
omtringu.
Xlv-J

*George the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Ox
fordshire, greeting. We command you, that you distrein Charles Long, late
of Burford, gentleman, by all his lands and chattels within your bailiwick,
so that neither he nor any one through him may lay hands on the same,
until you shall receive from us another command thereupon ; and that you
answer to us of the issues of the same ; and that you have his body before
our justices at Westminster, from the day of Easter, in fifteen days, to an
swer to William Burton of a plea that he render to him two hundred pound)
which he owes him and unjustly detains, as he saith, and to hear his judg
ment of his many defaults. Witness, Sir John Willes, Knight, at West
minster, the twelfth day of February, in the twenty-eighth year of ouj
reign.
Sheriff'■ return. The within-named Charles Long hath nothing in my bailiwick wherebj
xaa
he may be distreined.
Otpiat ad rt•jMidoidum.

George the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Ox
fordshire, greeting. We command you that you take Charles Long, late of
Burford, gentleman, if he may be found in your bailiwick, and him safely
keep, so that you may have his body before our justices at Westminster,
from the day of Easter, in five weeks, to answer to William Burton, gentle
man, of a plea that he render to him two hundred pounds which he owes
him and unjustly detains, as he saith ; and whereupon you have returned
to our justices at Westminster that the said Charles hath nothing in your
bailiwick whereby he may be distreined. And have you there then this
writ. Witness, Sir John Willes, Knight, at Westminster, the sixteenth day
of April, in the twenty-eighth year of our reign.
sheriff*! return. The within-named Charles Long is not found in my bailiwick.
rVon fit iwxntut
s George the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Berk
shire, greeting. We command you that you take Charles Long, late of Bur
ford, gentleman, if he may be found in your bailiwick, and him safely keep,
so that you may have his body before our justices at Westminster, on the
morrow of the Holy Trinity, to answer to William Burton, gentleman, of a
plea that he render to him two hundred pounds which he owes him and
unjustly detains, as he saith ; and whereupon our sheriff of Oxfordshire hath
made a return to our justices at Westminster at a certain day now past, that
*XV.] the *aforesaid Charles is not found in his bailiwick ; and thereupon it is
testified in our said court that the aforesaid Charles lurks, wanders, and runs
about in your county. And have you there then this writ. Witness, Sir
John Willes, Knight, at Westminster, the seventh day of May, in tha
twenty-eighth year of our reign.
tu
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By virtue of this writ to me directed, I have taken the body of the within- No HI.
h»med Charles Long ; which I have ready at the day and place within con- '— » -'
tamed, according as by this writ it is commanded me.
api^iptu"1*™
Or upon the Return of Non est inventus upon thefirst Capias, the Plaintiff mag
sue out an Alias and a Pluries, and thence proceed to Outlawry; thus:
George the Second, by the grace of God, of Great Britain, France, and Mai 'apia.
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Ox
fordshire, greeting. We command you, as formerly we commanded you,
that you take Charles Long, late of Burford, gentleman, if he may be found
in your bailiwick, and him safely keep, so that you may have his body be
fore our justices at Westminster, on the morrow of the Holy Trinity, to anBwer to William Burton, gentleman, of a plea that he render to him two
hundred pounds which he owes him and unjustly detains, as he saith. And
have you there then this writ. Witness, Sir John Willes, Knight, at West
minster, the seventh day of May, in the twenty-eighth year of our reign.
The within-named Charles Long is not found in my bailiwick.
Shoriff'i return
Non est intxntul
George the Second, by the grace of God, of Great Britain, France, and Fluna capias.
Ireland King, Defender of the Faith, and so forth; to the sheriff of Ox
fordshire, greeting. We command you, as we have more than once com
manded you, that you take Charles Long, late of Burford, gentleman, if he
may be found in your bailiwick, and him safely keep, so that you may have
bis body before our justices at Westminster, from the day of the Holy
Trinity, in three weeks, to answer to William Burton, gentleman, of a plea
that he render to him two hundred pounds which he owes him and unjustly
detains, as he saith. And have you there then this writ. Witness, Sir
John Willes, Knight, at Westminster, the thirtieth day of May, in the
twenty-eighth year of our reign.
The within-named Charles Long° is not found in myJ bailiwick.
griff's
Non
at ini 'n.'uj
•George the Second, by the grace of God, of Great Britain, France, and [*xvi.
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Ox- Engi faaai.
fordshire, greeting. We command you that you cause Charles Long, late
of Burford, gentleman, to be required from county court to county court,
until, according to the law and custom of our realm of England, he be out
lawed if he doth not appear ; and if he doth appear, then take him and
cause him to be safely kept, so that you may have his body before our jus
tices at Westminster, on the morrow of All Souls, to answer to William
Burton, gentleman, of a plea that he render to him two hundred pounds
which he owes him and unjustly detains, as he saith ; and whereupon you
have returned to our justices at Westminster, from the day of the Holy
Trinity, in three weeks, that he is not found in your bailiwick. And have
you there then this writ. Witness, Sir John Willes, Knight, at Westmin
ster, the eighteenth day of June, in the twenty-eighth year of our reign.
By virtue of this writ to me directed at my county court, held at Oxford, Sh riff's retnni
in the county of Oxford, on Thursday the twenty-first day of June, in the Pl l"~ IMCiuttwenty-ninth year of the reign of the Lord the King within written, the
within-named Charles Long was required the first time and did not appear ;
and at my county court, held at Oxford aforesaid, on Thursday the twenty- Secundo 00.4-1
fourth day of July, in the year aforesaid, the said Charles Long was required
the second time and did not appear ; and at my county court, held at Ox- ratio t
ford aforesaid, on Thursday the twenty-first day of August, in the year afore>aid, the said Charles Long was required the third time and did not appear ;
and at my county court, held at Oxford aforesaid, on Thursday the eigh- Quarto t
teenth day of September, in the year aforesaid, the said Charles Long was
required the fourth time and did not appear ; and at my county court, held Quinto exactw.
at Oxford aforesaid, on Thursday the sixteenth day of October, in the year
aforesaid, the said Charles Long was required the fifth time and did not ap
pear; therefore the said Charles Long, by the judgment of the coroners of idea utlagotu*.
the said Lord the King, of the county aforesaid, according to the law and
custom of the kingdom of England, is outlawed.
George the Second, by the grace of God, of Great Britain, France, and writ of proci.
Ireland King, Defender of the Faith, and so forth; to the sheriff of Ox-™»t'on.
fordshire, greeting. Whereas, by our writ, we have lately commanded you
ihtt you should cause Charles Long, late of Burford, gentleman, to be re
quired from county court to county court, until, according to *the law and [*xvii
325
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custom of our realm of England, he should be outlawed if he did not ajr
pear; and if he did appear, then that you should take him and cause him
to be safely kept, so that you might have his body before our justices at
Westminster, on the morrow of All Souls, to answer to William Burton,
gentleman, of a plea that he render to him two hundred pounds which he
owes him and unjustly detains, as he saith : Therefore, we command you.
by virtue of the statute in the thirty-first year of the Lady Elizabeth, Lite
Queen of England, made and provided, that you cause the said Charles
Long to be proclaimed, upon three several days, according to the form of
that statute, (whereof one proclamation shall be made at or near the most
usual door of the church of the parish wherein he inhabits,) that he render
himself unto you ; so that you may have his body before our justices at
Westminster, at the day aforesaid, to answer the said William Burton of the
plea aforesaid. And have you there then this writ. Witness, Sir John
Willes, Knight, at Westminster, the eighteenth day of June, in the twentyeighth year of our reign.
•turn. By virtue of this writ to me directed, at my county court held at Oxford,
in the county of Oxford, on Thursday the twenty-sixth day of June, in the
twenty-ninth year of the reign of the Lord the King within written, I caused
to be proclaimed the first time ; and at the general quarter sessions of the
peace, held at Oxford aforesaid, on Tuesday the fifteenth day of July in the
year aforesaid, I caused to be proclaimed the second time ; and at the most
usual door of the church of Burford within written, on Sunday the third
day of August in the year aforesaid, immediately after divine service, one
month at the least before the within-named Charles Long was required the
fifth time, I caused to be proclaimed the third time, that the said Charles
Long should render himself unto me, as within it is commanded me.
George the Second, by the grace of Ood, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth, to the sheriff of Berk
shire, greeting. We command you, that you omit not by reason of any
liberty of your county, but that you take Charles Long, late of Burford, in
the county of Oxford, gentleman, (being outlawed in the said county of Ox
ford, on Thursday the sixteenth day of October last past, at the suit of Wil
liam Burton, gentleman, of a plea of debt, as the sheriff of Oxfordshire
aforesaid returned to our justices at Westminster on the morrow of All
Souls then next ensuing,) if the said Charles Long may be found in your
*xviii.] bailiwick ; and him safely keep, so that you may *have his body before our
justices at Westminster from the day of St. Martin in fifteen days, to do
and receive what our court shall consider concerning him in this behalf.
Witness, Sir John Willes, Knight, at Westminster, the sixth day of No
vember, in the twenty-ninth year of our reign.
return. By virtue of this writ to me directed, I have taken the body of the withmOpi mrpia.
named Charles Long ; which I have ready at the day and place within con
tained, according as by this writ it is commanded me.
Sect. 3.

*Bill of Middlesex, and Latitat thereupon in the Court of
Kino's Bench.
for1«riiMld<Uo*M Middlesex, \ The Sheriff is commanded that he take Charles Long, late
r pern
to (eft. j of Burford, in the county of Oxford, if he may be found in his
bailiwick, and him safely keep, so that he may have his body before the
Lord the King at Westminster, on Wednesday next after fifteen days of
In d*t. Easter, to answer William Burton, gentleman, of a plea of trespass ; [and
also to a bill of the said William against the aforesaid Charles, for two nun
dredpounds of debt, according to the custom of the court of the said Lord
the King, before the King himself to be exhibited ;] and that he have there
then this precept.
ratuni. The within-named Charles Long is not found in my bailiwick.
George the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Berk
shire, greeting. Whereas we lately commanded our sheriff of Middlesex
that he should take Charles Long, late of Burford, in the county of Oxford,
* Note, that sections 3 and 4 axe th«- usual method of process to compel an appearance In the court!
of King's Bench and Exchequer, in which the practice of those courts dues principally differ from that
cf the court of Common Pleas, the subsequent stuges of proceeding being nearly alike in them slL
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if he might be found in his bailiwick, and him safely keep, so th.it he id ight No. Ill
be before us at Westminster, at a certain day now past, to answer unto wil- '- > —1
liam Burton, gentleman, of a plea of trespass ; [and also to a bill of the said Ae ttiam.
William against the aforesaid Charles, for two hundred pounds of debt, ac
cording to the custom of our court, before us to be exhibited;] and our said
sheriff of Middlesex at that day returned to us that the aforesaid Charles
was not found in his bailiwick ; whereupon on the behalf of the aforesaid
William, in our court before us, it is sufficiently attested that the aforesaid
Charles lurks and runs about in your county: Therefore we command you
that you take him, if he may be found in *your bailiwick, and him safely [*xix.
keep, so that you may have his body before us at Westminster on Tuesday
next after five weeks of Easter, to answer the aforesaid William of the plea
(and bill] aforesaid; and have you there then this writ. Witness, Sir
)udley Ryder, Knight, at Westminster, the eighteenth day of April, in the
twenty-eighth year of our reign.
By virtue of this writ to me directed, I have taken the body of the within- sheriff^ mm
named Charles Long, which I have ready at the day and place within con- Qs* M3W'
tained, according as by this writ it is commanded me.
Sect. 4. Writ of Quo Minus in the Exchequer.
George the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth ; to the sheriff of Berk
shire, greeting. We command you that you omit not by reason of any
liberty of your county, but that you enter the same, and take Charles Long,
late of Burford, in the county of Oxford, gentleman, wheresoever he shall
be found in your bailiwick, and him safely keep, so that you may have his
body before the Barons of our Exchequer at Westminster on the morrow
of the Holy Trinity, to answer William Burton, our debtor of a plea, that
he render to him two hundred pounds which he owes him and unjustly de
tains, whereby he is the less able to satisfy us the debts which he owes us
at our said Exchequer, as he saith that he can reasonably show that the
same he ought to render: and have you there this writ. Witness, Sir
Thomas Parker, Knight, at Westminster, the sixth day of May, in the
twenty-eighth year of our reign.
By virtue of this writ to me directed, I have taken the body of the within- Sheriff^ rmr%
named Charles Long, which I have ready before the barons within written, a?" ""T*"
according as within it is commanded me.
Sect. 5. Special Bail, on the Arrest of the Defendant, pursuant to the
Testatum Capias, in page xiv.
Know all hen, by these presents, that we, Charles Long, of Burford, in the Bail-bond k aM
county of Oxford, gentleman, Peter Hamond, of Bix, in the said county, ,bmByeoman, and Edward Thomlinson, of Woodstock, in the said county, innholder, are held and firmly bound to Christopher Jones, esquire, sheriff of
the county of Berks, in four hundred pounds of lawful money of Great
Britain, to be paid to the said sheriff, or his certain attorney, executors,
administrators, or assigns ; for which payment well and truly to be made
we bind ourselves, and each of us by himself *for the whole and in gross, [*k
our and every of our heirs, executors, and administrators, firmly by these
presents, sealed with our seals. Dated the fifteenth day of May, in the
twenty-eighth year of the reign of our sovereign Lord George the Second,
by the grace of God King of Great Britain, France, and Ireland, Defender
of the Faith, and so forth, and in the year of our Lord one thousand seven
hundred and fifty-five.
The condition of this obligation is such, that if the above-bounden Charles
Long do appear before the justices of our sovereign Lord the King, at West
minster, on the morrow of the Holy Trinity, to answer William Burton,
gentleman, of a plea of debt of two hundred pounds, then this obligation
•hall be void and of none effect, or else shall be and remain in full force
and virtue.
Sealed and delivered, being first duly
Charles Long.
(l.s.)
stamped, in the presence of
Peter Hamond.
(l.s.)
Henry Shaw.
Edward Thomlinson (l.s.)
Timothy Griffith.
Hf
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You Charles Long do acknowledge to owe unto the plaintiff iour hundred
■>—' pounds, and you John Rose and Peter Hamond do severally acknowledge
ore tho°' *° owe un*° tne 8ame person the sum of two hundred pounds apiece, to be
levied upon your several goods and chattels, lands and tenements, upon
condition that, if the defendant be condemned in the action, he shall pay
the condemnation, or render himself a prisoner in the Fleet for the same ;
and, if he fail so to do, you John Rose and Peter Hamond do undertake to
do it for him.
Trinity Term, 28 Geo. II.
Berks, 1 On a Testatum Capias from Oxfordshire against Charles Long,
to wit. J late of Burford, in the county of Oxford, gentleman, returnable
on the morrow of the Holy Trinity, at the suit of William Burton, of a
plea of debt of two hundred pounds :
The Bail are, John Rose, of Witney, in the county of Oxford, enquire
Peter Hamond.of Bix, in the said county, yeoman.
Richard Prick, attorney 1
for the defendant,
J
The party himself in 400/.
Each of the bail in 200/.
Taken and acknowledged the twenty-eighth
day of May, in the year of our Lord one
thousand seven hundred and fifty-five, de
bene esse, before me,
Robert Grove,
one of the commissioners.
*xxi.]
■Trit oi error.

*Sect. 6. The Record as removed bit Writ of Error.
The Lord the King hath given in charge to his trusty and beloved e>ir
John Willes, Knight, his writ closed in these words :—GEORGE the Second,
by the grace of God, of Great Britain, France, and Ireland King, Defender
of the Faith, and so forth : to our trusty and beloved Sir John Willes,
Knight, greeting. Because in the record and process, and also in the
giving of judgment of the plaint, which was in our court before you and
your fellows, our justices of the bench, by our writ between William Bur
ton, gentleman, and Charles Long, late of Burford, in the county of Oxford,
gentleman, of a certain debt of two hundred pounds, which the said
William demands of the said Charles, manifest error hath intervened, to
the great damage of him the said William, as we from his complaint are
informed ; we being willing that the error, if any there be, should be cor
rected in due manner, and that full and speedy justice should be done to
the parties aforesaid in this behalf, do command you, that if judgment
thereof be given, then under your seal you do distinctly and openly send
the record and process of the plaint aforesaid, with all things concerning
them, and this writ ; so that we may have them from the day of Easter in
fifteen days, wheresoever we shall then be in England ; that the record and
process aforesaid being inspected, we may cause to be done thereupon, for
correcting that error, what of right and according to the law and custom of
our realm of England ought to be done. Witness ourself at Westminster,
the twelfth day of February, in the twenty-ninth year of our reign.

«icf|urtke'» re- The record and process whereof in the said writ mention above is made,
NlnL
follow in these words, to wit :—
** record.
Pleas at Westminster before Sir John Willes, Knight, and his brethren,
justices of the bench of the Lord the King at Westminster, of the term
of the Holy Trinity, in the twenty-eighth year of the reign of the Lord
George the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, &c.
»rtt
Oxen, 1 Charles Long, late of Burford, in the county aforesaid, gentleto int. J man, was summoned to answer William Burton, of Yarnton in
the said county, gentleman, of a plea that he render unto him two hundred
lecisrutioo, or pounds, which he owes him and unjustly detains, [as he saith.J And
-mat. on a Land whereupon the said William, by Thomas Gough, his attorney, complains,
*xxii.] that whereas on the firs' day of December, in the year of our Lord *on«
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thousand Beven hundred and fifty-four, at Banbury in this county, the said No. III.
Charles by his writing obligatory did acknowledge himself to be bound to '—<—'
the said William in the said sum of two hundred pounds of lawful money
of Great Britain, to be paid to the said William whenever after the said
Charles should be thereto required ; nevertheless the said Charles (although
often required) hath not paid to the said William the said sum of two hun
dred pounds, nor any part thereof, but hitherto altogether hath refused,
and doth still refuse, to render the same ; wherefore he saith that he is in
jured and hath damage to the value of ten pounds : and thereupon he
brings suit, [and good proof ] And he brings here into court the writing Prtftrt in «n>
obligatory aforesaid ; which testifies the debt aforesaid in form aforesaid ;
the date whereof is the day and year before mentioned. And the afore- Defence
said Charles, by Richard Price his attorney, comes and defends the
force and injury when [and where it shall behoove him,] and craves oyer
of the said writing obligatory, and it is read unto him fin the form afore
said :] he likewise craves oyer of the condition of the said writing, and it is Oyer prnjeu oi
read unto him in these words : " The condition of this obligation is such, buSot.—^S, to*
that if the above-bounden Charles Long, his heirs, executors, and adminis- perform no
trators and every of them, shall and do from time to time, and at all RWlirdtimes hereafter, well and truly stand to, obey, observe, fulfil, and keep the
award, arbitrament, order, rule, judgment, final end, and determination
of David Stiles, of Woodstock, in the said county, clerk, and Henry Bacon,
of Woodstock aforesaid, gentleman, (arbitrators indifferently nominated
and chosen by and between the said Charles Long and the above-named
William Burton, to arbitrate, award, order, rule, judge, and determine of
all and all manner of actions, cause or causes of action, suits, plaints,
debts, duties, reckonings, accounts, controversies, trespasses, and demands
whatsoever had, moved, or depending, or which might have been had,
moved, or depending, by and between the said parties, for any matter,
cause, or thing, from the beginning of the world until the day of the date
hereof,) which the said arbitrators shall make and publish, of or in the
premises, in writing under their hands and seals, or otherwise by word of
mouth in the presence of two credible witnesses, on or before the first day
of January next ensuing the date hereof ; then this obligation to be void
and of none effect, or else to be and remain in full force and virtue."
Which being read and heard, the said Charles prays leave to imparl therein impuiuu*.
here until the octave of the Holy Trinity ; and it is granted unto him.
The same day is given to the said William Burton, here, Ac. At which day, Continuance
to wit, on the octave of the Holy Trinity, here come as well the said William
Burton as the said Charles Long, by their attorneys aforesaid; and here
upon the said William *prays that the said Charles may answer to his writ [*xxiii.
anil count aforesaid. And the aforesaid Charles defends the force and in- Pi« = No inch
jury, when, Ac., and saith that the said William ought not to have or ,wardmaintain his said action against him ; because he saith, that the said David
Stiles and Henry Bacon, the arbitrators before named in the said condition,
did not make any such award, arbitrament, order, rule, judgment, final end,
or determination, of or in the premises above specified in the said condition,
on or before the first day of January, in the condition aforesaid above men
tioned, according to the form and effect of the said condition : and this he
is ready to verify. Wherefore he prays judgment, whether the said William
ought to have or maintain his said action thereof against him [and that he
may go thereof without a day .J And the aforesaid William saith that for any Kepiicnt'ou, wa
ttling above alleged by the said Charles in pleadings he ought not to be pre- B'^rj'rth "
eluded from having his said action thereof against him ; because he saith,
that after the making of the said writing obligatory, and before the said
first day of January, to wit, on the twenty-sixth day of December, in the
year aforesaid, at Banbury aforesaid, in the presence of two credible wit
nesses, namely, John Dew, of Chalbury, in the county aforesaid, and
Richard Morris, of Wytham, in the county of Berks, the said arbitrators
undertook the charge of the award, arbitrament, order, rule, judgment,
final end, and determination aforesaid, of and in the premises specified in
the condition aforesaid ; and then and there made and published their
award by word of mouth in manner and form following : that is to say, the
said arbitrators did award, order, and adjudge that he the said Charles
Long should forthwith pay to the said William Burton the sum of seventyfive pounds, and that thereupon all differences between them at the time
of the making the Baid writing obligatory should finally cease and deter
mine. An v the Mid William further saith that although he afterwards, to
3x»
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wit, on the sixth day of January, in the year of our Lord one thouuan J
seven hundred and fifty-five, at Banbury aforesaid, requested the said
Charles to pay to him the said William the said seventy-five pounds, yet
l+otatamlo
(by protestation that the said Charles hath not stood to, obeyed, observed,
fulfilled, or kept any part of the said award, which by him the said Charles
ought to have been stood to, obeyed, observed, fulfilled, and kept) for
further plea therein he saith, that the said Charles the said seventy-five
pounds to the said William hath not hitherto paid ; and this he is ready to
verify. Wherefore he prays judgment, and his debt aforesaid, together
with his damages occasioned by the detention of the said debt, to be ad
fcnumr.
judged unto him, &c. And the aforesaid Charles saith, that the plea afore
said by him the said William in manner and form aforesaid above in his
replication pleaded, and the matter in the same contained, are in no wise
rxxiv.] sufficient in "law for the said William to have or maintain his action afore
said thereupon against him the said Charles; to which the said Charles
hath no necessity, neither is he obliged, by the law of the land, in any man
ner to answer ; and this he is ready to verify. Wherefore, for want of a
sufficient replication in this behalf, the said Charles, as aforesaid, prays
judgment, and that the aforesaid William may be precluded from having
his action aforesaid thereupon against him, &c. And the said Charles, ac3ao>ea of demur- cording to the form of the statute in that case made and provided, shows
to the court here the causes of demurrer following, to wit: that it doth not
appear, by the replication aforesaid, that the said arbitrators made the same
award in the presence of two credible witnesses on or before the said first
day of January, as they ought to have done, according to the form and
effect of the condition aforesaid ; and that the replication aforesaid is unj.Mod>r
andhim
wants
Andmatter
theinaforesaid
William
saith,
that
•nwrer. in de- certain,
abovepjea
ininsufficient,
his
afoj-egajd
replication
by
pleaded,
the form.
said
andWilliam
the
manner
in the same
and form
contained,
aforesaid
are
good and sufficient in law for the said William to have and maintain the
said action of him the said William thereupon against the said Charles ;
which said plea, and the matter therein contained, the said William is
ready to verify and prove as the court shall award : and because the afore
said Charles hath not answered to that plea, nor hath he hitherto in any
manner denied the same, the said William as before prays judgment, and
his debt aforesaid, together with his damages occasioned by the detention
ftnUnnitncM of that debt, to be adjudged unto him, <fcc. And because the justices here
will advise themselves of and upon the premises before they give judgment
thereupon, a day is thereupon given to the parties aforesaid here, until the
morrow of All Souls, to hear their judgment thereupon, for that the said
justices here are not yet advised thereof. At which day here come as well
the said Charles as the said William, by their said attorneys ; and because
the said justices here will farther advise themselves of and upon the pre
mises before they give judgment thereupon, a day is farther given to the
parties aforesaid here until the octave of Saint Hilary, to hear their judg
ment thereupon, for that the said justices here are not yet advised thereof.
At which day here come as well the said William Burton as the said Charles
opinion of the Long, by their said attorneys. Wherefore, the record and matters aforeoonrt
said having been seen, and by the justices here fully understood, and all
nnd singular the premises being examined, and mature deliberation being
hrpiiratiou in- had thereupon ; for that it seems to the said justices here that the said plea
«ffloeut.
0f tne ^jjj William Burton before in his replication pleaded, and the mat
ter therein contained, are not sufficient in law to have and maintain the
^
. action of the aforesaid William against the aforesaid Charles ; therefore it
jv'fendTnt.
ad waiTor
18 C0JfsIDIRED.
the his
aforesaid
*take nothing
his writ
°r the"said,
but that 'hat
he and
pledgesWilliam
of prosecuting,
to wit,byJohn
Doeaforeand
i>iurtKi tiiVn! ai- Richard Roe, be in mercy for his false complaint; and that the aforesaid
Vmercern'ontT' Charles go thereof without a day, &c. And it is farther considered, that
the aforesaid Charles do recover against the aforesaid William eleven pounds
C~<ta.
and
this seven
behalf shillings,
sustained,foradjudged
his costsbyand
thecharges
court here
by him
to the
about
saidhis
Charles
defence
with
in
his consent, according to the form of the statute in that case made and prox-cntion.
vided : and that the aforesaid Charles may have execution thereof, &c.
fleixrai «toi «• Afterwards, to wit, on Wednesday next after fifteen days of Easter in
«<«ned
this game term, before the Lord the King, at Westminster, comes the afore
said William Burton, by Peter Manwaring, his attorney, and saith, that in
the record and process aforesaid, and also in the giving of the judgment in
the plaint aforesaid, it is manifestly erred in this, to wit, that the judgment
no
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aforesaid was given in fori i aforesaid for the said Charles Long against the No III
aforesaid William Burton, where, by the law of the land, judgment should
'—-—'
have been given for the said William Burton against the said Charles Lv>ng ;
and this he is ready to verify. And the said William prays the writ of the Wri« of
said Lord the King, to warn the said Charles Long to be before the said Lord
to
the King, to hear the record and process aforesaid ; and it is granted unto
him ; by which the sheriff aforesaid is commanded that by good [and lawful
men of his bailiwick] he cause the aforesaid Charles Long to know that ha
be before the Lord the King from the day of Easter in five weeks, where
soever [he shall then be in England.J to hear the record and process afore
said, if [it shall have happened that in the same any error shall have inter
vened ;] and further [to do and receive what the court of the Lord the King
shall consider in this behalf.] The same day is given to the aforesaid Wil
liam Burton. At which day before the Lord the King, at Westminster, sk?riff'* . re,or»
comes the aforesaid William Burton, by his attorney aforesaid ; and the '
sheriff returns, that by virtue of the writ aforesaid to him directed he had
caused the said Charles Long to know that he be before the Lord the King
at the time aforesaid in the said writ contained, by John Den and Richard
Fen, good, &c, as by the same writ was commanded him ; which said
Charles Long, according to the warning given him in this behalf, here
cometh by Thomas Webb, his attorney. Whereupon the said William ^°^** ,iga*:
saith, that in the record and process aforesaid, and also in the giving of the "
judgment aforesaid, it is manifestly erred, alleging the error aforesaid by
him in the form aforesaid alleged, and prays that the judgment aforesaid
for the error aforesaid, and others, in the record and process aforesaid being
may be reversed, annulled, and entirely for nothing esteemed, and that the
said Charles *may rejoin to the errors aforesaid, and that the court of the [*xxvi.
said Lord the King here may proceed to the examination as well of the
record and process aforesaid as of the matter aforesaid above for error
assigned. And the said Charles saith, that neither in the record and Bfjuin.ior. in
process aforesaid, nor in the giving of the judgment aforesaid, in any thing nuU"tt'rratum
is there erred ; and he prays in like manner that the court of the said Lord
the King here may proceed to the examination as well of the record and
process aforesaid as of the matters aforesaid above for error assigned. And Continuance
because the court of the Lord the King here is not yet advised what judg
ment to give of and upon the premises, a day is thereof given to the parties
aforesaid until the morrow of the Holy Trinity, before the Lord the King,
wheresoever he shall then be in England, to hear their judgment of and
upon the premises, for that the court of the Lord the King here is not yet
advised thereof. At which day before the Lord the King, at Westminster,
come the parties aforesaid by their attorneys aforesaid. Whereupon, as Opinion of u»
well the record and process aforesaid, and the judgment thereupon given, court"
as thb matters aforesaid by the said William above for error assigned, being
seen, and by the court of the Lord the King here being fully understood,
and mature deliberation being thereupon had, for that it appears to the
court of the Lord the King here, that in the record and process aforesaid,
and also in the giving of the judgment aforesaid, it is manifestly erred,
therefore it is considered that the judgment aforesaid, for the error afore- J^!*™"^*?1*
said, and others, in the record and process aforesaid, be reversed, annulled, revised,
and entirely for nothing esteemed ; and that the aforesaid William recover Judgment forth*
against the aforesaid Charles his debt aforesaid, and also fifty pounds for his f1*"^damages which he hath sustained, as well on occasion of the detention of
the said debt, as for his costs and charges unto which he hath been put Coat*,
about his suit in this behalf, to the said William with his consent by the
court of the Lord the King here adjudged. And the said Charles in mercy. ^°f™*jnt
Sect. 7. Process or Execution.
George the Second, by the grace of God, of Great Britain, France, a.adWlitotc"Pia'a*
Ireland King, Defender of the Faith, and so forth, to the sheriff of Oxford- "W""""-*
shire, greeting. We command you that you take Charles Long, late of Burford, gentleman, if he may be found in your bailiwick, and him safely keep,
so that you may have his body before us in three weeks from the day of the
Holy Trinity, wheresoever we shall then be in England, to satisfy William
Burtor. for two hundred pounds debt, which the said William Burton hath
lately recovered against him in our court before us, and also fifty pounds,
which were *adjudged in our said court before us to the said William [*xxni
Burton for his damages which he hath sustained, as well by occasion of the
831

868

APPENDIX.

No. III.
*—i—'

detention of tbe said debt as for his costs and charges to which he hath been
put about his suit in this behalf, whereof the said Charles Long is convicted,
as it appears to us of record ; and have you there then this writ. Witness
Sir Thomas Denison,5 Knight, at Westminster, the nineteenth day of June,
in the twenty-ninth year of our reign.
thwart return. By virtue of this writ to me directed, I have taken the body of the
Opt corpus.
within-named Charles Long, which I have ready before the Lord the King
at Westminster, at the day within written, as within it is commanded me.
Writ of fieri
George the Second, by the grace of God, of Great Britain, France, and
'•u tat.
Ireland King, Defender of the Faith, and so forth, to the sheriff of Oxford
shire, greeting. We commimd you that of the goods and chattels within
your bailiwick of Charles Long, late of Burford, gentleman, you cause to be
made two hundred pounds debt, which William Burton lately in our court
before us at Westminster hath recovered against him, and also fifty pounds,
which were adjudged in our court before us to the said William for his
damages which he hath sustained, as well by occasion of the detention of
his said debt as for his costs and charges to which he hath been put about
his suit in this behalf, whereof the said Charles Long is convicted, as it
appears to us of record; and have that money before us in three weeks
from the day of the Holy Trinity, wheresoever we shall then be in England,
to render to the said William of his debt and damages aforesaid ; and have
there then this writ. Witness Sir Thomas Denison, Knight, at Westminster,
tbe nineteenth day of June, in the twenty-ninth year of our reign.
IBwrlirn
By virtue of this writ to me directed, I have caused to be made of the
*Vr» ftd.
goods and chattels of the within-written Charles Long two hundred and
fifty pounds, which I have ready before the Lord the King at Westminster,
at the day within written, as it is within commanded me.
1 Thr senior puisne justice, there being no chief-J':ni:i e that tens..
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CHAPTEE I.
OF THE NATURE OF CRIMES, AND THEIR PUNISHMENT.
We are now arrived at the fourth and last branch of these commentaries .
member
Thich treats
that, of
in the
public
beginning
wrongs, of
or the
crimes
preceding
and misdemeanours.
book,(a) wrongs
For were
we may
divided
reinto two species: the one private, and the other public. Private wrongs, which
are frequently termed civil injuries, were the subject of that entire book : W6
are now therefore, lastly, to proceed to the consideration of public wrongs, or
crimes and misdemeanours; with the means of their prevention and punishment.
In the pursuit of which subject I shall consider, in the first place, the general
nature of crimes and punishments; secondly, the persons capable of committing
crimes; thirdly, their several degrees of guilt as principals, or accessaries;
^fourthly, the several species of crimes, with the punishment annexed to .-„.„
each by the laws of England ; fifthly, the means of preventing their perpetration ; and, sixthly, the method of inflicting those punishments which the
law has annexed to each several crime and misdemeanour.
First, as to the general nature of crimes, and their punishment; the discus
sion and admeasurement of which forms in every country the code of criminal
'aw; or, as it is more usually denominated with us in England, the doctrine of
the pleas of the crown; so called because the king, in whom centres the majesty
of the whole community, is supposed by the law to be the person injured by
every
fore ininfraction
all cases the
of the
proper
public
prosecutor
rights belonging
for everytopublic
that community,
offence.(ft) and is thoro
The knowledge of this branch of jurisprudence, which teaches the nature, ex
tent, and degrees of every crime, and adjusts to it its adequate and necessary
penalty, is of the utmost importance to every individual in the state. For (as
a very great master of the crown-law(c) has observed upon a similar occasion)
no rank or elevation in life, no uprightness of heart, no prudence or circum
spection of conduct, should tempt a man to conclude that he may not at somo
time or other be deeply interested in these researches. The infirmities of the
best among us, the vices and ungovernable passions of others, the instability of
all human affairs, and the numberless unforeseen events which the compass of
a day may bring forth, will teach us (upon a moment's reflection) that to know
with precision what the laws of our country have forbidden, and the deplorable
consequences to which a wilful disobedience may expose us, is a matter of uni
versal concern.
(•) Book UL ch L
(») See book i. p. 268.
(•) Sir Michael Foeter, pref. to rep.
33C
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In proportion to the importance of the criminal law ought also to be tire car©
and attention of the legislature in properly forming and enforcing it. It should
*o
be founded upon principles tnat are permanent, uniform, *and universal ;
J and always conformable to the dictates of truth and justice, the feelings
of humanity, and the indelible rights of mankind : though it sometimes (pro
vided there be no transgression of these external boundaries) may be modified,
narrowed, or enlarged, according to the local or occasional necessities of the
state which it is meant to govern. And yet, either from a want of attention tc
these principles in the first concoction of the laws, and adopting in their stead
the impetuous dictates of avarice, ambition, and revenge; from retaining the
discordant political regulations, which successive conquerors or factions have
established in the various revolutions of government; from giving a lasting
efficacy to sanctions that were intended to be temporary, and made (as lord
Bacon expresses it) merely upon the spur of the occasion; or from, lastly, too
hastily employing such means as are greatly disproportionate to their end, in
order to check the progress of some very prevalent offence : from some, or from
all, of these causes, it hath happened that the criminal law is in every country
of Europe more rude and imperfect than the civil. I shall not here enter into
any minute inquiries concerning the local constitutions of other nations ; the
inhumanity and mistaken policy of which have been sufficiently pointed out by
ingenious writers of their own.(d) But even with us in England, where our
crown law is with justice supposed to be more nearly advanced to perfection ;
where crimes are more accurately defined, and penalties less uncertain and ar„41 bitrary; where all our accusations are public, and our *trials in the face
* of the world; where torture is unknown, and every delinquent is judged
by such of his equals against whom he can form no exception nor even a per
sonal dislike;—even here we shall occasionally find room to remark some par
ticulars that seem to want revision and amendment. These have chiefly arisen
from too scrupulous an adherence to some rules of the antient common law,
*vhen the reasons have ceased upon which those rules were founded; from not
repealing such of the old penal laws as are either obsolete or absurd ; and from
100 little care and attention in framing and passing new ones. The enacting
of penalties, to which a whole nation should be subject, ought not to be left as
a matter of indifference to the passions or interests of a few, who upon tempo
rary motives may prefer or support such a bill; but be calmly and maturely
considered by persons who know what provisions the laws have already made
to remedy the mischief complained of, who can from experience foresee the
probable consequences of those which are now proposed, and who will judge
without passion or prejudice how adequate they are to the evil. It is never
usual 'n the house of peers even to read a private bill, which may affect the
property of an individual, without first referring it to some of the learned judges
and hearing their report thereon.(e) And surely equal precaution is necessary
when lawB are to be established which may affect the property, the liberty, and
perhaps even the lives of thousands. Had such a reference taken place, it is
impossible that in the eighteenth century it could ever have been made a capital
crime to break down (however maliciously) the mound of a fish-pond, whereby
any fish shall escape; or to cut down a cherry-tree in an orchard^/)1 "Were
even a committee appointed but once in a hundred years to revise the criminal
law, it could not have continued to this hour a felony, without benefit of clergy,
to be seen for one month in the company of persons who call themselves, or are
called, Egyptians.^)*
(*)
(/)
Stat 69 Kliz.
Geo. c.L c.20.22. 31 Geo. II. c, 42,
(•) Baron
Sw bookMonteaquleu.
ii. page 336.marquis Beccaria, Ac.
(») Stat.
1 The two acts inflicting this severe punishment are repealed, as far as regards the
benefit of clergy, by 4 Geo. IV. c. 54, |J 1 &2; and the oflender or offenders, together
with their accessaries, are liable, at the discretion of the court, to be transported or im
prisoned. And see still more recent enactments with respect to these offences, in " &. 8
W IV. c. 30, |§ 15, 19, 20.-Ohittt
'The 5 Eliz. c. 20, wh'oh introduced this crme and its severe punishment, is repealed
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It is true that these outrageous penalties, being seldom or never inflicted, are
hardly known to be law by the public; *but that rather aggravates the r„„.
mischief, by laying a snare for the unwary. Yet they cannot but occur
to the observation of any one who hath undertaken the task of examining the
great outlines of the English law, and tracing them up to their principles ; and
it is the duty of such a one to hint them with decency to those whose abilities
and stations enable them to apply the remedy.* Having therefore premised
this apology for some of the ensuing remarks, which might otherwise seem to
savour of arrogance, I proceed now to consider (in the first place) the general
nature of crimes.
I. A crime or misdemeanour is an act committed or omitted, in violation of
a public law either forbidding or commanding it. This general definition com
prehends both crimes and misdemeanours, which, properly speaking, are mere
synonymous terms ; though, in common usage, the word " crimes " is made to
denote such offences as ate of a deeper and more atrocious dye; while smallei
faults, and omissions of less consequence, are comprised under the gentler names
of " misdemeanours" only.*
The distinction of public wrongs from private, of crimes and misdemeanours
from civil injuries, seems principally to consist in this : that private wrongs, or
civil injuries, are an infringement or privation of the civil rights which belong
to individuals, considered merely as individuals; public wrongs, or crimes and
misdemeanours, are a breach and violation of the public rights and duties due
to the whole community, considered as a community, in its social aggregate ca
pacity. As, if I detain a field from another man, to which the law has given
Iiim a right, this is a civil injury, and not a crime; for here only the right of an
individual is concerned, and it is immaterial to the public which of us is in pos
session of the land : but treason, murder, and rotbery are properly ranked
among crimes ; since, besides the injury done to individuals, they strike at the
very being of society, which cannot possibly subsist where actions of this sort
are suffered to escape with impunity.6
by the 23 Geo. III. c. 51. Also the 1 & 2 Ph. &, it. c. 4, as far as it made it a capital felony
for gypsies to remain one month in England, is repealed by 1 Geo. IV. c. 116.—Chittv.
* This hint was, however, taken but tardily, and the duty of reforming our criminal
code was left unperformed until very recently. In spite of the striking expostulation of
our commentator, and the repeated exposure by other great and good men of the injus
tice, the inconsistency and inefficiency of this branch of our law, one-fourth of the
present century was suffered to expire without any important or uniform amelioration
of its enactments. The subject has, however, recently received the attention which it no
seriously demanded ; and it is only due to a late eminent statesman to say that, although
others had previously pointed out the defects of the criminal code, to him the merit is
to be given of first bringing the power and advantages of office to remedy them. The
work thus commenced has \ een carried on by others.—Stewart.
•In the English law misdi neanour is generally used in contradistinction to felony, atd
misdemeanours compreher d all indictable offences which do not amount to felony, as per
jury, battery, libels, con/; .iracies, attempts and solicitations to commit felonies, AcChristian.
1 The distinction betw en public crimes and private injuries seems entirely to be created
oy positive laws, and r< referable only to civil institutions. Every violation of a mora]
law or natural oblig<i'Jon is an injury for which the offender ought to make retribution
to the individuals w'io immediately suffer from it; and it is also a crime for which he
ought to be punisVad to that extent which would deter both him and others from a re
petition of the "Vance. In positive laws those acts are denominated injuries for which
the legislatare has provided only retribution or a compensation in damages ; but when,
from experie'j'.e, it is discovered that this is not sufficient to restrain within moderate
bounds certain classes of injuries, it then becomes necessary for the legislative power to
raise them into crimes and to endeavour to repress them by the terror of punishment,
or the sword of the public magistrate. The word " crime" has no technical meaning in the
iaw of England. It seems, when it has a reference to positive law, to comprehend those
acts which subject the offender to punishment. When the words high crimes and misde
meanours are used in prosecutions by impeachment, the words high crimes have no definite
signification, but are used merely to give greater solemnity to the charge. When the
word aims is used with a reference to moral law, it implies every deviation from moral

ft

PUBLIC WRONGS.

[Book I\

vate
In wrong,
all cases
andthe
somewhat
crime includes
more; itanaffects
injury:
the every
individual,
publicand
offence
it likewise
is alsoaffects
a pri.
the community. *Thus, treason in imagining the king's death involves
J in it conspiracy against an individual, which is also a civil injury; but, as
this species of treason, in its consequences, principally tends to the dissolution
of government, and the destruction thereby of the order and peace of society,
this denominates it a crime of the highest magnitude. Murder is an injury to
the life of an individual ; but the law of society considers principally the loss
which the state sustains by being deprived of a member, and the pernicious
example thereby set for others to do the like. Bobbery may be considered in
the same view: it is an injury to private property; but, were that all, a civil
satisfaction in damages might atone for it ; the public mischief is the thing for
the prevention of which our laws have made it a capital offence. In these gross
and atrocious injuries the private wrong is swallowed up in the public : we
seldom hear any mention made of satisfaction to the individual, the satisfaction
to the community being so very great. And, indeed, as the public crime is not
otherwise avenged than by forfeiture of life and property, it is impossible after
wards to make any reparation for the private wrong, which can only be had
from the body or goods of the aggressor.' But there are crimes of an inferior
nature, in which the public punishment is not so severe but it affords room for
a private compensation also; and herein the distinction of crimes from civil
injuries is very apparent. For instance: in the case of battery, or beating
another, the aggressor may be indicted for this at the suit of the king, for dis
turbing the public peace, and be punished criminally by fine and imprisonment;
and the party beaten may also have his private remedy by action of trespass
for the injury which he in particular sustains, and recover a civil satisfaction
in damages.' So, also, in caso of a public nuisance, as digging a ditch across a
rectitude. Hence we say it is a crime to refuse the payment of a just debt ; it is a crime
wilfully
tion. Totodestroy
do an injury
another's
to another's
property wilfully,
person orwithout
property
making
without
the making
owner a compensation,
him a satisfac
is in all cases a worse crime in reason than theft ; because the individual deprived of his
property suffers precisely the same injury, and the public loses the benefit of that pro
perty, which contributes to the support of no one; and he who does the injury has not
the temptation of him who steals to supply his wants. In the case of those actions
which are only civil injuries, and to which no legal punishment is annexed, the law has
supposed that retribution will be sufficient to deter the commission of them. But the
wilful and malicious destruction of another's property by fire in many cases is punished
with death ; so also is the malicious killing and maiming of another's cattle : yet these
detestable
perience discovered
and diabolical
the acts
necessity
were not
of crimes
rendering
by the
them
common
subject
lawtoof public
England
and
; but
severo
ex
punishment. Yet to set fire to a field of ripe standing corn is still only a private injury,
though this is an act which strikes at the very being of society, but the legislature have not yet
found it necessary to repress it by the terror of penal laws.—Christian.
The 9 Geo. I. c. 22, relating to killing and maiming cattle, is repealed by 4 Geo. IV. o
54,
ment,
by and
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of that
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is altered
the owner
to transportation
is removed.—Chittt.
or imprison
' The civil right to sue for the injury the party has received in a case of felony is not
in general merged or destroyed, but only suspended until he has performed his duty to
society by an endeavour to bring the offender to justice: and after the party on whom
suspicion was fixed has been convicted or acquitted, without collusion, the prosecutor
may support nn action for the same cause as that on which the criminal prosecution
was founded. Styles, 346. 12 East, 409. Hep. T. Hardw. 350. 17 Ves. 329. No action
can be brought, or bill in equity filed, in relation to a felony, until the offender has been
duly tried for the offence, (id. ibid.,) or that every exertion has been made to bring him
to justice.—CniTTY.
T The court of Common Pleas wili not compel a party who has proceeded both by
indictment and action for the same assault to make his election upon which he will rely,
(Jones vs. Clay, 1 Bos. & Pul. 191 ;) and, though it was formerly held that, in general, if
the party moved for a criminal information he must abandon any action, that doctrine
seems to have been broken in upon by a very recent case in the court of King's Bench,
(Caddy vs. Barlow, 1 Man. & Ryl. 275,) where it was held, in an action by A. for
the malicious prosecution by C. of an indictment against A. and B., that a rule for
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highway: this is punishable by indictment as a common often je to the whole
kingdom and all his majesty's subjects; but if any individual sustains any special
*damage thereby, as laming his horse, breaking his carriage, or the like,
the offender may be compelled to make ample satisfaction, as well for the L
private injury as for the public wrong.
Upon the whole, we may observe that, in taking cognizance of all wrongs or
unlawful acts, the law has a double view, viz. : not only to redress the party
injured by either restoring to him his right, if possible, or by giving him an
equivalent, the manner of doing which was the object of our inquiries in the
Creceding book of these commentaries, but also to secure to the public the
enefit of society, by preventing or punishing every breach and violation of
those laws which the sovereign power has thought proper to establish for the
government and tranquillity of the whole. What those oreaches are, and how
prevented or punished, are to be considered in the present book.
II. The nature of crimes and misdemeanours in general being thus ascertained
and distinguished, I proceed, in the next place, to consider the general nature
of punishments, which are evils or inconveniences consequent upon crimes and
misdemeanours; being devised, denounced, and inflicted, by human laws, in
consequence of disobedience or misbehaviour in those to regulate whose conduct
such laws were respectively made. And herein we will briefly consider the
power, the end, and the measure, of human punishment.
1. As to the power of human punishment, or the right of the temporal legis
lator to inflict discretionary penalties for crimes and misdemeanours.(A) It is
clear that the right of punishing crimes against the law of nature, as murder,
and the like, is, in a state of mere nature, vested in every individual. For it
must be vested in somebody; otherwise the laws of nature would be vain and
fruitless, if none were empowered to put them in execution : and, if that power
is vested in any one, it must also be vested in all mankind, *since all are r^s
by nature equal. Whereof the first murderer, Cain, was so sensible, that 'we find him(i) expressing his apprehensions that whoever should find him would
slay him. In a state of society this right is transferred from individuals to the
sovereign power; whereby men are prevented from being judges in their own
causes, which is one of the evils that civil government was intended to remedy.
Whatever power, therefore, individuals had of punishing offences against the
law of nature, that is now vested in the magistrate alone, who bears the sword
of justice by the consent of the whole community. And to this precedent
natural power of individuals must be referred that right, which some have
argued to belong to every state, (though, in fact, never exercised by any,) of
punishing not only their own subjects, but also foreign ambassadors, even with
death itself, in case they have offended, not indeed against the municipal laws
of the country, but against the divine laws of nature, and become liable thereby
to forfeit their lives for their guilt.(A)
As to offences merely against the laws of society, which are only mala prohibita, and not mala in se, the temporal magistrate is also empowered to inflict
coercive penalties for such transgressions, and this by the consent of individuals
who, in forming societies, did either tacitly or expressly invest the sovereign
power with the right of making laws, and of enforcing obedience to them when
made by exercising, upon their non-observance, severities adequate to the eviL
The lawfulness, therefore, of punishing such criminals, is founded upon this
principle, that the law by which they Buffer was made by their own consent:
it is a part of the original contract into which they entered when first they en
gaged in society; it was calculated for, and has long contributed to, their own
security.
This right, therefore, being thus conferred by universal consent, gives to th«
state exactly the same power, and no more, over all its members, as each indi(») S»e Grotius, <U j. b. <t p.1.2, c. 20. Puffeodorf, L. of
(<) Gen. It. 14.
Nat. 4 N. b. 8, c. 3.
(») See book i. p. 264.
criminal information obtained by A., and made absolute, was no bar to the action. S««
also the note to that case, id. 278.—Cmirr.
Vr>L. II.—22
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^1 vidual member had naturally over himself or others which has *occ»v
-I sioned some to doubt how far a human legislature ought to inflict capital
punishments for positive offences,—offences against the municipal law only, and
not against the law of nature,—since no individual has, naturally, a power of
inflicting death upon himself or others for actions in themselves indifferent
With regard to offences mala in se, capital punishments are in some instances
inflicted by the immediate command of God himself to all mankind; as in the
case of murder, by the precept delivered to Noah, their common ancestor and
representative, "whoso sheddeth man's blood, by man shall his blood be shed. "(f)
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crime against nature. But they are sometimes inflicted without such express
warrant or example, at the will and discretion of the human legislature ; as for
forgery, for theft, and sometimes for offences of a lighter kind. Of these we
are principally to speak, as these crimes are none of them offences against
natural, but only against social rights, not even theft itself, unless it be accom
panied with violence to one's house or person; all others being an infringement
of that right of property which, as we have formerly seen,(wi) owes its origin
not to the law of nature, but merely to civil society.'
The practice of inflictiDg capital punishments, for offences of human institu
tion, is thus justified by that great and good man, Sir Matthew Hale :(n)
" When offences grow enormous, frequent, and dangerous to a kingdom or state,
destructive or highly pernicious to civil societies, and to the great insecurity
and danger of the kingdom or its inhabitants, severe punishment, and even
death itself, is necessary to be annexed to laws in many cases by the prudence
of lawgivers." It is therefore the enormity or dangerous tendency of the
crime that alone can warrant any earthly legislature in putting him to death
t-in-i that commits it. *It is not its frequency only, or the difficulty of otlierJ wise preventing it, that will excuse our attempting to prevent it by a
wanton effusion of human blood. For though the end of punishment is to
deter men from offending, it never can follow from thence that it is lawful to
deter them at any rate and by any means; since there may be unlawful methods
of enforcing obedience even to the justest laws. Every humane legislator will
be therefore extremely cautious of establishing laws that inflict the penalty of
death, especially for slight offences or such as are merely positive. He will
expect a better reason for his so doing than that loose one which generally is
given,—that it is found by former experience that no lighter penalty will be
effectual. For is it found upon further experience that capital punishments are
more effectual? Was the vast territory of all the Bussias worse regulated
under the late empress Elizabeth than under her more sanguinary predecessors ?
Is it now, under Catherine III., less civilized, less social, less secure ? And yet
we are assured, that neither of these illustrious princesses have, throughout
their whole administration, inflicted the penalty of death ; and the latter has,
upon full persuasion of its being useless, nay, even pernicious, given orders for
abolishing it entirely throughout her extensive dominions.(o) But, indeed,
were capital punishments proved by experience to be a sure and effectual
remedy, that would not prove the necessity (upon which the justice and pro
priety depend) of inflicting them upon all occasions when other expedients fail.
I fear this reasoning would extend a great deal too far. For instance, the
(0 Gen. ix. 6.
(e) Grand instructions for framing a new code of lows fcr
(•») Book iL o. 1.
the Russian empire, g 210.
(«) 1 Hal. P. C. 13.
• It is strange that the learned judge's conclusion—viz., that theft itself is not an offene*
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advanced in a former book, (2 book, p. 11,) and which I have there presumed to contro
vert. If theft be not a violation of the law of nature and reason, it would follow that
there is no moral turpitude in dishonesty. " Non igitur magis est contra naiiram 'norbus out
tgestas out quid hujusmodi quam detradio aut appetitio alieni."—Cic. Tlwu shall not steal is cer
tainly one of the first precepts both of nature and religion.—Christian.
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damage done to our public roads by loaded wagons is universally allowed, and
many laws have been made to prevent it; none of which have hitherto proved
effectual. But it does not therefore follow that it would be just for the legis
lature to inflict death upon every obstinate carrier who defeats or eludes the
provision of former statutes. Where the evil to be prevented is not adequa;e
to the violence of the preventive, a sovereign that thinks seriously can never
justify such a law t« the dictates of *conscience and humanity. To shed
.
the blood of our fei.ow-creature is a matter that requires the greatest deliberation and the fullest conviction of our own authority: for life is the immediate
gift of God to man ; which neither he can resign, nor can it be taken from him,
unless by
vealed,
or the
collected
command
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the
permission
laws of nature
of Him
or who
society
gave
byitclear
; either
and expressly
indisputable
i odemonstration.
I would not be understood to deny the right of the legislature in any country
to enforce its own laws by the death of the transgressor, though persons of
some abilities have doubted it ; but only to suggest a few hints for the consider
ation of such as are, or may hereafter become, legislators. "When a question
arises, whether death may be lawfully inflicted for this or that transgression,
the wisdom of the laws must decide it; and to this public judgment or decision
all private judgments must submit ; else there is an end of the first principle
of all society and government. The guilt of blood, if any, must lie at their
doors who misinterpret the extent of their warrant, and not at the doors
of the subject, who is bound to receive the interpretations that are given by
the sovereign power.
2. As to the end or final cause of human punishments. This is not by way
of atonement or expiation for the crime committed ; for that must be left to
the just determination of the Supreme Being; but as a precaution against
future offences of the same kind. This is effected three ways : either by the
amendment of the offender himself ; for which purpose all corporal punish
ments, fines, and temporary exile or imprisonment are inflicted ; or by deter
ring others by the dread of his example from offending in the like way, "ut
pcena (as TuIly(/>) expresses it) ad paucos, metus ad omnes perveniat;" which
gives rise to all ignominious punishments, and to such executions of justice as
are open and public: *or, lastly, by depriving the party injuring of the r*i2
power to do future mischief; which is effected by either putting him to '■
death, or condemning him to perpetual confinement, slavery, or exile. The
same one end of preventing future crimes is endeavoured to be answered by
each of these three species of punishment. The public gains equal security,
whether Ihe offender himself be amended by wholesome correction, or whether
he be disabled from doing any further harm ; and if the penalty fails of both
these effects, as it may do, still, the terror of his example remains as a warning
to other citizens. The method, however, of inflicting punishment ought always
to be proportioned to the particular purpose it is meant to serve, and by no
means to exceed it : therefore the pains of death, and perpetual disability by
exile, slavery, or imprisonment, ought never to be inflicted but when the
offender appears incorrigible: which may be collected either from a repetition
of minuter offences, or from the perpetration of some one crime of deep
malignity which of itself demonstrates a disposition without hope or proba
bility of amendment: and in such cases it would be cruelty to the public to
defer the punishment of such a criminal till he had an opportunity of re
peating perhaps the worst of villanies.
3. As to the measure of human punishments. From what has been observed
in the former articles, we may collect, that the quantity of punishment can
never be absolutely determined by any standing invariable rule ; but it must be
left to the arbitration of the legislature to inflict such penalties as are war
ranted by the laws of nature and society, and such as appear to be the best
calculated to answer the end of precaution against future offences.
Hence it will be evident that what some have so highly extolled for it*
(») Pro Clucntio, 46.
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dictated by natural reason ; as in the case of conspiracies to do an injury, or
false accusations of the innocent ; to which we may add that law of the Jews
„..„, and Egyptians, mentioned by *Josephus and Diodorus Siculus, that who
J ever without sufficient cause was found with any mortal pcison in his
custody should himself be obliged to take it. But, i:i general, the difference
of persons, place, time, provocation, or other circumstances may enhance or miti
gate the offence ; and in such cases retaliation can never be a proper measure
of justice. If a nobleman strikes a peasant, all mankind will see that if a uourt
of justice awards a return of the blow it is more than a just compensation. On
the other hand, retaliation may sometimes be too easy a sentence ; as, if a man
maliciously should put out the remaining eye of him who had lost one before,
it is too slight a punishment for the maimer to lose only one of his: and there
fore the law of the Locrians, which demanded an eye for an eye, was in this
instance judiciously altered by decreeing, in imitation of Solon's laws/g) that,
turn.
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appears to be used, even by the divine authority, do not really proceed upon
vhe rule of exact retribution, by doing to the criminal the same hurt he haa
uone to his neighbour, and no more; but this correspondence between the
crime and punishment is barely a consequence from 6ome other principle.
Death is ordered to be punished with death; not because one is equivalent to
the other, for that would be expiation, and not punishment. Nor is death al
ways an equivalent for death : the execution of a needy decrepit assassin is a
poor satisfaction for the murder of a nobleman in the bloom of his youth and
full enjoyment of his friends, his honours, and his fortune. But the reason
upon which this sentence is grounded seems to be that this is the highest
*14.1J by
Penalty
removing
that man
one murderer
can inflict,from
*andthe
tends
earth
mostand
to the
setting
security
a dreadful
of mankind,
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ple to deter others; so that even this grand instance proceeds upon other
principles than those of retaliation. And truly, if any measure of punishment
is to be taken from the damage sustained by the sufferer, the punishment ought
rather to exceed than equal the injury: since it seems contrary to reason
and equity that the guilty (if convicted) should suffer no more than the inno
cent has done before him ; especially as the suffering of the innocent is past
and irrevocable, that of the guilty is future, contingent, and liable to be escaped
or evaded. With regard indeed to crimes that are incomplete, which con
sist merely in the intention, and are not yet carried into act, as conspiracies
and the like, the innocont has a chance to frustrate or avoid the villany, as the
conspirator has also a chance to escape his punishment; and this may be one
reason why the lex talionis is more proper to be inflicted, if at all, for crimes that
insist in intention, than for such as are carried into act. It seems, indeed,
consonant to natural reason, and has therefore been adopted as a maxim by
several theoretical writers,(r) that the punishment due to the crime of which
one falsely accuses another should be inflicted on the perjured informer. Ac
cordingly, when it was once attemped to introduce into England the law of
retaliation, it was intended as a punishment for such only as preferred malicious
accusations against others ; it being enacted, by statute 37 Edw. III. ch. 18,
that such as preferred any suggestions to the king's great council should put
in sureties of taliation ; that is, to incur the same pain that the other should
have had in case the suggestion wore found untrue. But after one year's ex
perience, this punishment of taliation was rejected, and imprisonment adopted
in But
its stead.
though
(s) from what has been said it appears that there cannot be any
(t) Pott. Antiq. b. L c. 26.

(') Decern:, o. U.

(•) Stat. 38 Edw. III. e. ft.
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regular or determinate method of rating the *quantity of punishments r*i§
for crimes by any one uniform rule, but they must be referred to the L
will and discretion of the legislative power : yet there are some general prin
ciple1', drawn from the nature and circumstances of the crime, that may be of
some assistance in allotting it an adequate punishment.
As, first, with regard to the object of it ; for the greater and more exalted
the object of an injur}' is, the more care should be taken to prevent that
injury, and, of course, under this aggravation the punishment should be more
severe. Therefore treason in conspiring the king's death is by tho English law
punished with greater rigour than even actually Wiling any private subject.
And yet, generally, a design to transgress is not so flagrant an enormity as the
actual completion of that design. For evil, the nearer we approach it, is
the more disagreeable and shocking ; so that it requires more obstinacy in
wickedness to perpetrate an unlawful action, than barely to entertain the
thought of it : and it is an encouragement to repentance and remorse, even till
the last stage of any crime, that it never is too late to retract ; and that if a
man stops even here, it is better for him than if he proceeds : for which reason,
an attempt to rob, to ravish, or to kill, is far less penal than the actual robbery,
rape, or murder. But in the case of a treasonable conspiracy, the object
whereof is the king's majesty, the bare intention will deserve the highest defree of severity ; not because the intention is equivalent to the act itself, but
ecause the greatest rigour is no more than adequate to a treasonable purpose
of the heart, and there is no greater left to inflict upon the actual execution
itself.
Again: the violence of passion, or temptation, may sometimes alleviate a
crime ; as theft, in case of hunger, is far more worthy of compassion than when
committed through avarice, or to supply one in luxurious excesses. To kill a
man upon sudden and violent resentment is less penal than upon cool, deli
berate malice. The age, education, and character of the offender: the repetition
(or otherwise) *of the offence ; the time, the place, the company, wherein r*\a
it was committed; all these, and a thousand other incidents, may aggravate or extenuate the crime.(t)
Further: as punishments are chiefly intended for the prevention of future
crimes, it is but reasonable that among crimes of different natures those should
be most severely punished which are the most destructive of the public safety
and happiness ;(u) and, among crimes of an equal malignity, those which a man
has the most frequent and easy opportunities of committing, which cannot be
so easily guarded against as others, and which therefore the offender has tho
strongest inducement to commit; according to what Cicero observes,(i>) " ea
sunt aniinadvertenda peccata maxime, qua difficillime prcecaventur." Hence it is,
that for a servant to rob his master is in more cases capital than for a stranger;
if a servant kills his master, it is a species of treason ;' in another it is only
murder ; to steal a handkerchief, or other trifle of above the value of twelve
pence, privately from one's person, is made capital ;10 but to carry off a load of
■ " Tim-*. Demoatheoes (in his oration against Midlas) publicly, before strangers an well as citizens; and that In
finely works up the aggravations of the insults he had the temple, whither the duty of my office cnlled me."
received :—** I was abnv*!," snys he, ** by my enemy, in cold (») Beccar. c. ri.
blood, out of malice, not by heat of wine, in the morning, (•) iVo Sexto Rotcio, 40.
•This is no longer law. By 9 Geo. IV. c. 31, s. 2. repealing 25 Edw. III. st. 5, c. 2,
reapecting petit treason, it is enacted " that every offence which before the commence
ment of that act would have amounted to petit treason shall be deemed to be murder
only, and no greater offence; and that all persons guilty in respect thereof, whether as
principals or accessaries, shall be dealt with, indicted, tried, and punished as principals
and accessaries in murder." See 1 Hawk. P. C. 6th ed. 105. 5 Burn's J. last ed. 551.—
Chittt.
10 This is altered by 7 & 8 Geo. IV. c. 29, s. 6, which enacts " that if any person shall
steal any chattel, money, or valuable security from the person of another, or shall assault
any other person with intent to rob him, or shall with menaces or by force demand any
such property of any other person with intent to steal the same, he shall be guilty of
felony, and liable to bo transported for lifi», or for not less than seven years, or to be
341
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corn from an open field, though of fifty times greater value, is punished with
transportation only. And in the island of Man this rule was formerly carried
so far that to take away a horse or an ox was there no felony, but a trespass,
because of the difficulty in that little territory to conceal them or carry them
off; but to steal a pig or a fowl, which is easily done, was a capital misde
meanour, and the offender was punished with death.(tc)
Lastly : as a conclusion to the whole, we may observe that punishments of
unreasonable severity, especially when indiscriminately inflicted, have less effect
ku preventing crimes and amending the manners of a people than such as are
/*i7-i more merciful in general, yet properly intermixed with due *distinctiona
/
J of severity. It is the sentiment of an ingenious writer, who seems to
have well studied the springs of human action,(x) that crimes are more effecy tually prevented by the certainty than by the severity of punishment. For the
excessive severity of law (says Montesquieu)(y) hinders their execution: when
the punishment surpasses all measure the public will frequently, out of humanity,
prefer impunity to it. Thus also the statute 1 Mar. st. 1, c. 1 recites in its pre
amble " that the state of every king consists more assuredly in the love of the
subjects towards their prince than in the dread of laws made with rigorous pains;
/and that laws made for the preservation of the commonwealth without great
penalties are more often obeyed and kept than laws made with extreme punish
ments." Happy had it been for the nation if the subsequent practice of that
deluded princess, in matters of religion, had been correspondent to these sen
timents of herself and parliament in matters of state and government ! We
may further observe that sanguinary laws are a bad symptom of the distemper
of any state, or at least of its weak constitution. The laws of the Roman
kings, and the twelve tables of the decemviri, were full of cruel punishments :
the Porcian law, which exempted all citizens from sentence of death, silently
abrogated them all. In this period the republic flourished ; under the emperors
severe punishments were revived ; and then the empire fell."
It is moreover absurd and impolitic to apply the same punishment to crimes
of different malignity. A multitude of sanguinary laws (besides the doubt that
may be entertained concerning the right of making them) do likewise prove a
manifest defect either in the wisdom of the legislative or the strength of the
executive power. It is a kind of quackery in government, and argues a want
of solid skill, to apply the same universal remedy, the ultimum supplicium, to
every case of difficulty. It is, it must be owned, much easier to extirpate than
(-)4 iMt. 285.
(■) Beccar. c. 7.
(») Bp. L. b. 0,c. 13.
imprisoned for not exceeding four years ; and, if a male, to be once, twice, or thrice
publicly or privately whipped."—Chitty.
11 The most admirable and excellent statute ever passed by the English legislature is
the 1 Edw. VI. c. 12. In the preamble it states, in a beautiful and simple strain of elo
quence, that " Nothing is more godly, more sure, more to be wished and desired betwixt
a prince, the supreme head and ruler, and the subjects whose governor and head he is,
than on the prince's part great clemency and indulgency, and rather too much forgive
ness and remission of his royal power and just punishment, than exact severity and
justice to be showed ; and, on the subjects' behalf, that they should obey rather for love,
and for the necessity and love of a king and prince, than for fear of his strait and severe
laws, ISut as in tempest or winter one course and garment is convenient, in calm or
warm weather a more liberal case or lighter garment both may and ought to be followed
and used, so we have seen divers strait and sore laws made in one parliament (the time
jo requiring) in a more calm and quiet reign of another prince by the like authority and
parliament taken away," &c. It therefore repeals every statute which has created any
treason since the 25 Edw. III. st. 5, c. 2. It repeals " all and every act of parliament
concerning doctrine or matters of religion." It repeals every felony created by the
legislature during the preceding long and cruel reign of Henry VIII. It repeals the
statute 31 Hen. VIII., " that proclamations made by the king's highness, by the advice
of his honourable council, should be made and kept as though they were made by
authority of parliament." It repeals also the extraordinary statute de bigamis, (4 Edw.
I. st. 3, c. 5,) which enacted that if any man married a widow, or married a second wife
after the death of the first, he should be deprived of the benefit of clergy if he was eonvicted of any clergyable felony whatever.—Christian.
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to amend mankind; yet *that magistrate must bo esteemel both a weak .
and a cruel surgeon who cuts off every limb which, through ignorance or
indolence, he will not attempt to cure. It has been therefore ingeniously pro
posed,^) that in every state a scale of crimes should be formed, with a corre
sponding scale of punishments, descending from the greatest to the least ; but,
it that be too romantic an idea, yet at least a wise legislator will mark the
principal divisions and not assign penalties of the first degree to offences of an
luferior rank. Where men see no distinction made in the nature and gradations
of punishment, the generality will be led to conclude there is no distinction in
the guilt. Thus in France the punishment of robbery, either with or without
murder, is the same ;(a) hence it is that though perhaps they are therefore sub
ject to fewer robberies, yet they never rob but they also murder." In China
murderers are cut to pieces, and robbers not; hence in that country they never
murder on the highway, though they often rob. And in England, besides the
additional terrors of a speedy execution and a subsequent exposure or dissection,
robbers have a hope of transportation, which seldom is extended to murderers.
This has the same effect here as in China ; in preventing frequent assassination
and slaughter.
Yet, though in this instance we may glory in the wisdom of the English law,
we shall find it more difficult to justify the frequency of capital punisnment to
be found therein, inflicted (perhaps inattentively) by a multitude of successive
independent statutes upon crimes very different in their natures. It is a melan
choly truth, that among the variety of actions which men are daily liable to
commit, no less than a hundred and sixty have been declared by act of parlia
ment^) to be felonies without benefit of clergy; or, in other words, to be worthy
of instant death. So dreadful a list, instead of diminishing, increases the num
ber of offenders. *The injured, through compassion, will often forbear r*iQ
to prosecute ; juries, through compassion, will sometimes forget their *oaths, and either acquit the guilty or mitigate the nature of the offence ; and
judges, through compassion, will respite one-half of the convicts, and recom
mend them to the royal mercy. Among so many chances of escaping, th«
needy and hardened offender overlooks the multitude that suffer: he boldly en
gages in some desperate attempt to relieve his wants or supply his vices, and
if, unexpectedly, the hand of justice overtakes him, he deems himself peculiarly
unfortunate in falling at last a sacrifice to those laws which long impunity hat
taught him to contemn.

CHAPTER II.
OF THE PERSONS CAPABLE OF COMMITTING CRIMES.
Having in the preceding chapter considered in general the nature of crimes
and punishments, we are led next, in the order of our distribution, to inquire
what persons are or are not capable of committing crimes ; or, which is all one,
who are exempted from the censures of the law upon the commission of those
acts which, in other persons, would be severely punished. In the process of
which inquiry, we must have recourse to particular and special exceptions; for
the general rule is, that no person shall be excused from punishment for disobe
dience to the laws of his country, excepting such as are expressly defined and
axempted by the laws themselves.
(•) Beccar. c. 6.
(») See Ruffhead's Index to tbo «Ututea (tit Felony) ami
(■) Sp. L. b. 6, c. 16.
the acta which have since been made.
" This is not now the law of France. By the present Criminal Code, founded on the
Code Napoleon, robbery without murder has ceased to be a capital offence. And the
result mentioned by the learned judge has ceased also: nothing is more common now
than instances of robberies without murder in France.—Chitty.
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All the several pleas and excuses which protect the committer of a forbidden
act from the punishment which is otherwise annexed thereto may be reduced
to this single consideration, the want or defect of will. An involuntary act, as
it has no claim to merit, so neither can it induce any guilt : the concurrence of
the will, when it has its choice either to do or to avoid the fact in question,
*2i -I being the only thing *that renders human actions either praiseworthy or
culpable. Indeed, to make a complete crime cognizable by human laws,
there must be both a will and an act. For, though, in foro conscientice, a fixed
design or will to do an unlawful act is almost as heinous as the commission of
it, yet, as no temporal tribunal can search the heart or fathom the intentions
of the mind, otherwise than as they are demonstrated by outward actions, it
therefore cannot punish for what it cannot know. For which reason, in all
temporal jurisdictions, an overt act, or some open evidence of an intended crime,
is necessary, in order to demonstrate the depravity of the will, before the man
is liable to punishment. And, as a vicious will without a vicious act is no civil
crime, so, on the other hand, an unwarrantable act without a vicious will is no
crime at all. So that, to constitute a crime against human laws, there must be
first, a vicious will; and, secondly, an unlawful act consequent upon such vicious
will.
Now, there are three cases in which the will does not join with the act
1. Where there is a defect of understanding. For where there is no discern
ment there is no choice, and where there is no choice there can be no act of the
will, which is nothing else but a determination of one's choice to do or to abstain
from a particular action : ho, therefore, that has no understanding can have no
will to guide his conduct. 2. Where there is understanding and will sufficient
residing in the party, but not called forth or exerted at the time of the action
done; which is the case of all offences committed by chance or ignorance.
Here the will sits neuter, and neither concurs with the act nor disagrees to it.
3. Where the action is constrained by some outward force and violence. Here
the will counteracts the deed, and is so far from concurring with, that it loathes
and disagrees to, what the man is obliged to perform. It will bo the business
of the present chapter briefly to consider all the several species of defect in will,
as they fall under some one or other of these general heads : as infancy, idiocy,
I lunacy, and intoxication, which fall under the first class ; misfortune and
J ignorance, which *may be referred to the second ; and compulsion or ne
cessity, which may properly rank in the third.
I. First we will consider the case of infancy, or nonage, which is a defect of
Jie understanding. Infants under the age of discretion ought not to be punished
by any criminal prosecution whatever.(a) What the age of discretion is, in
various nations, is matter of some variety. The civil law distinguished the age
of minors, or those under twenty-five years old, into three stages: infantia, from
the birth till seven years of age; pueritia, from seven to fourteen; and pubertas,
from fourteen upwards. The period of pueritia, or childhood, was again sub
divided into two equal parts : from seven to ten and a half was artas infantia
proxima; from ten and a half to fourteen was aztas pubertati proxima. During
the first stage of infancy and the next half-stage of childhood, infantia: proxima,
they were not punishable for any crime. (6) During the other half-stage of
childhood, approaching to puberty, from ten and a half to fourteen, they were
ndeed punishable, if found to be doli capaces, or capable of mischief, but with
many mitigations, and not with the utmost rigour of the law.(c) During the
last stage, (at the age of puberty, and afterwards,) minors were liable to bo
punished, as well capitally as otherwise.
The law of England does in some cases privilege an infant under the age of
twenty-one, as to common misdemeanours, so as to escape fine, imprisonment,
and the like : and particularly iD cases of omission, as not repairing a bridge,
or a highway, and other similar ofences ;{d) for, not having the command of
bis fortune till twenty-one, ho wa> ts the capacity to do those things which th«
(•) Ff. 29, 6, 14, 60, 17, ill, 47, 2, 23.
(») 1 Hnwk. P.C.4
(<)l'l!d F C 20. 21 22.
(») In»t.3, 20, 10.
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law requires. But where there is any notorious breach of the peace, a riot,
battery, or the like, (which infants, when full grown, are at least as r*oo
liable as others to commit,) for these an infant, above *the age of
fourteen, is equally liable to siffer as a person of the full age of twenty-one.
With regard to capital crimes, the law is still more minute and circumspect;
distinguishing with greater nicety the several degrees of ago and discretion
By the antient Saxon law, the age of twelve years was established for the age
of possible discretion, when first the understanding might open ;(e) and from
thence till the offender was fourteen it was cetas pubertati proximo., in which he
might or might not be guilty of a crime, according to his natural capacity 01
incapacity. This was the dubious stage of discretion : but under twelve it was
held that he could not be guilty in will, neither after fourteen could he be sup
posed innocent, of any capital crime which he ;.n fact committed. But by the
law, as it now stands, and has stood at least ever since the time of Edward the
Third, the capacity of doing ill, or contracting guilt, is not so much measured
by years and days as by the strength of the delinquent's understanding and
judgment. For one lad of eleven years old may have as much cunning as
another of fourteen; and in these cases our maxim is, that "malitia supplet astatem." Under seven years of age, indeed, an infant cannot be guilty of felony,(/)
for then a felonious discretion is almost an impossibility in nature; but at eight
years old he may be guilty of felony, (g) Also, under fourteen, though an in
fant shall be prima facie adjudged to be doli incapax, yet if it appear to the court
and jury that he was doli capax, and could discern between good and evil, he
may be convicted and suffer death. Thus a girl of thirteen has been burned for
killing her mistress : and one boy of ten, and another of nine years old, who had
killed their companions, have been sentenced to death, and he often years actu
ally hanged; because it appeared, upon their trials, that the one hid himself,
and the other hid the body he had killed, which hiding manifested a conscious
ness of guilt, and a discretion *to discern between good and evil.(A) And r*o\
there was an instance in the last century where a boy of eight years old L
was tried at Abingdon for firing two barns ; and, it appearing that he had ma
lice, revenge, and cunning, he was found guilty, condemned, and hanged accord
ingly.^") Thus, also, in very modern times, a boy of ten years old was con
victed on his own confession of murdering his bedfellow, there appearing in his
wbole behaviour plain tokens of a mischievous discretion ; and, as the sparing
this boy merely on account of his tender years might be of dangerous conse
quence to the public by propagating a notion that children might commit such
atrocious crimes with impunity, it was unanimously agreed by all the judges
that he was a proper subject of capital punishment.(j) But, in all such cases,
the evidence of that malice which is to supply age ought to be strong and clear
beyond all doubt and contradiction.1
II. The second case of a deficiency in will, which excuses from the guilt of
crimes, arises also from a defective or vitiated understanding, viz., in an idiot
or a lunatic. For the rule of law as to the latter, which may easily be adapted
also to the former, is, that "furiosus furore solum punitur." In criminal cases,
(•) LL. AOteUtm. Wilk. 66.
(») 1 H>1. P. C. 28, 27.
/) Mtrr. c 4, i 16. 1 Hal. P. C 27.
(') Emlyn on 1 Hal. P. C 25.
(#) Halt. Just, c 14".
(t) Foater, 72.
1 Where an act is made felony or treason, it extends as well to infants, if above the aga
of fourteen, as to others, (see Co. Litt. 247. Hal. Hist. P. C. 21, 22 ;) and this appears by
leveral acts of parliament, as by 1 Jac. I. ch. 11, of felony for marrying two wives, where
there is a special exception of marriages below the age of consent,—which in females ii
twelve and males fourteen ; so that if the marriage were above the age of consent, though
within the age of twenty-one years, it is not exempted from the penalty. See Bing. on
Inf. 99, 190. So, by the 21 Hen. VIII. c. 7, concerning felony, by servants that embezzl
their masters' goods delivered to them, there is a special proviso that it shall not extend
to servants under the age of eighteen, who certainly would have been within the penalty
if above the age of fourteen, though under eighteen years, unless thus excluded by a
special proviso. Hale, Hist. P. C. 22. So <he 12 Anne, c. 7, for punishing robberies in
dwelling-houses, excepts apprentices undei I he age of fifteen who shall rob their masten
from the act.—Chiity.
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therefore, idiots and lunatics are not chargeable for their own acts, if committed
when under these incapacities : no, not even for treason itself.(A)' Also, if a man
in his sound memory commits a capital offence, and before arraignment for it
ho becomes mad, he ought not to be arraigned for it, because he is not able to
plead to it with that advice and caution that he ought. And if, after he has
pleaded, the prisoner becomes mad, he shall not be tried; for how can he make
his defence ? If, after he be tried and found guilty, he loses his senses before
judgment, judgment shall not be pronounced; and if after judgment he be
comes of nonsane memory, execution shall be stayed : for peradventure, says
the humanity of the English law, had the prisoner been of sound memory, he
*»>51 might have alleged *something in stay of judgment or execution.(i) Indeed, in the bloody reign of Henry the Eighth a statute was made,(m)
which enacted that if a person, being compos mentis, should commit high treason,
and after fall into madness, he might be tried in his absence, and should suffer
death, as if he were of perfect memory. But this savage and inhuman law was
repealed by the statute 1 & 2 Ph. & M. c. 10. For, as is observed by Sir Edward
Coke,(n) " the execution of an offender is for example, ut poena ad paucos, metut
ad omnes perveniat : but so it is not when a madman is executed ; but should be
a miserable spectacle, both against law, and of extreme inhumanity and cruelty,
and can be no example to others." But if there be any doubt whether the party
be compos or not, this shall be tried by a jury.' And if he be so found, a total
(*)3ImU«.
(«) 33 Hon. VIII. c. 20.
(') 1 Hal P. a 34.
(") 3 Inst. 6.
* It is not every frantic and idle humour of a man that will exempt him from justice ami
the punishment of the law. When a man is guilty of a great offence, it must be very
plain and clear before he is allowed such an exemption on the ground of lunacy : there
fore it is not something unaccountable in a man's actions that points him out to be such
a madman as is to be exempted from punishment. It must be a man that is totally
deprived of his understanding and memory ; one who doth not know what he is doing
any more than an infant or a wild beast : it is only such a one who is never the object of
punishment. 16 How. St. Tr. 764. If there be a total want of reason, it will acquit the
prisoner; if there be an absolute temporary want of it when the offence was committed,
it will acquit tho prisoner ; bat if there be only a partial degree of insanity, mixed with
a partial degree of reason, not a full and complete use of reason, (as lord Hale carefully
and emphatically expresses himself,) but a competent use of it, sufficient to have restrained
those passions which produce the crime,—if there be thought and design, a faculty to
distinguish the nature of actions, to discern the difference between moral good and evil,
—then, upon the fact of the offence proved, the judgment of the law must take place.
Per Yorke, Solicitor-General in Lord Ferrer's case, 19 How. St. Tr. 947, 948 ; et per Law
rence, J., 3 Burn, J. 24th ed. 312, 313.—Chittv.
3 The most of the previous acts are now repealed, by 9 Geo. IV. c. 40, which enacts, in
section 36, that justices at their petty sessions, held next after the 15th day of August in
every year, shall call upon the overseers to make returns of insane persons, under a
penalty of 16/. for neglect.
Section 38 authorizes the justices of the peace to call upon the overseers to bring any
poor person deemed to be insane before two justices, who, upon due examination, may
cause the party to be sent to the lunatic-asylum or licensed house, and make an order
for his allowance,—no person to be removed unless under a justice's order, or, when
cured, overseers are to deliver to the keeper a certificate of examination.
By section 44, persons wandering about, deemed to be insane, though not chargeable,
two justices may make an order for maintenance, as in cases of persons actually charge
able. If the estate of the party shall be sufficient, overseers may recover their expenses
by levy.
By section 55, persons convicted of any offence becoming insane whilst under imprison
ment may be removed by an order of the secretary of state to any county asylum ; and,
it' they should recover before the time of their imprisonment shall have expired, they
may be remanded to prison : so, if their imprisonment shall have expired, they are to
be discharged.
By section 56, the visitors of county asylums are directed to prepare annual reports of
the patients confined therein, and to furnish the secretary of state and the clerk to the
commissioners, under 9 Geo. IV. c. 41, with a copy.
Vide also 9 Geo. IV. c. 41, entitled "An Act to regulate the Care and Treatment of
Insane Persons in England," which, by section 21, makes it a misdemeanour in th»
348

Chap. 2.]

PUBLIC WRONGS.

25

idiocy, or absolute insanity, excuses from the guilt, and of course from the punish
ment, of any criminal action committed under such deprivation of the senses:
but, if a lunatic hath lucid intervals of understanding, he shall answer for what
he does in those intervals, as if he had no deficiency. (o)4 Yet, in the case of ab
solute madmen, as they are not answerable for their actions, they should not be
permitted the liberty of acting, unless under proper control ; and, in particular,
they ought not to be suffered to go loose, to the terror of the king's subjects,
t was the doctrine of our antient law, that persons deprived of their reason
might be confined till they recovered their senses,(p) without waiting for the
forms of a commission or other special authority from the crown : and now, by
the vagrant act8,(g) a method is chalked out for imprisoning, chaining, and send
ing them to their proper homes.
III. Thirdly: as to artificial, voluntarily contracted madness, by drunkenness
or intoxication, which, depriving men of their reason, puts them in a temporary
frenzy: our law looks upon this as an aggravation of the offence, rather r*oo
*than as an excuse for any criminal misbehaviour. A drunkard, says Sir
Edward Coke,(r) who is voluntarius daemon, hath no privilege thereby; but what
hurt or ill soever he doth, his drunkenness doth aggravate it: nam omne crimen
ebrietas, et incendit, et detegit. It hath been observed that the real use of strong
liquors, and the abuse of them by drinking to excess, depend much upon the
temperature of the climate in which we live. The same indulgence which may
be necessary to make the blood move in Norway would make an Italian mad.
A German, therefore, says the president Montesquieu,(s) drinks through custom,
founded upon constitutional necessity ; a Spaniard drinks through choice, or out
ol the mere wantonness of luxury : and drunkenness, he adds, ought to be more
severely punished where it makes men mischievous and mad, as in Spain and
Italy, than where it only renders them stupid and heavy, as in Germany and
more northern countries. And, accordingly, in the warm climate of Greece, a
law of Pittacus enacted "that he who committed a crime when drunk should
receive a double punishment ;" one for the crime itself, and the other for tho
(•) 1 Hal. P. C. 31 .
(') 1 Inst. 247.
(r) Bro. Abr. tit. Oororu, 101.
(•) Sp. L. b. H, c. 10.
(f)17Q<>0. II. c. 5.
keeper or other superintendent of any licensed house concealing any insane person from
the inspection of the commissioners or visitors.
An idiot, or person born deaf and dumb, or any one who is non compos at the time,
cannot be an approver, (H. P. C. 282, $ 5, vol. 2 ;) but if he who wants discretion commit
a trespass against the person or possession of another, he shall be compelled in a civil
action to give satisfaction for the damage. Id. vols. 1 and 3, s. 5. 3 Bac. Abr. 131. So
he who invites a madman to commit murder or other crime is aprincipal offender, and
as much punishable as if he had done it himself. Id. 4, s. 7. 1 Hale, 647.
See also 10 Geo. IV. c. 18.—Chittv.
4 And if to a charge of treason (or, it is presumed, any other crime) the defence set up
be insanity, the question for the jury will be, Whether the prisoner was labouring under
that species of insanity which satisfies them that he was quite unaware of the nature,
character, and consequences of the act he was committing, or, in other words, whether
ne was under the influence of a diseased mind, and was really unconscious, at the time
he was committing the act, that it was a crime. Reg. vs. Oxford, 9 C. 4 P. 525 ; and see
the case of Reg. vs. McNaughton, tried at the Central Criminal Court, in March, 1843,
and the opinions of the judges arising out of that case, delivered in the house of lords
on the 19th of June, 1843.—Stewart.
See the opinions of the judges referred to in the above note given at large in Wharton's
American Criminal Law, 86. In Com. vs. Rogers, 7 Metcalf, 500, it was held that a person is
not responsible for any criminal act he may commit, if by reason of mental infirmity he is
incapable of distinguishing between right and wrong in regard to the particular act and
of knowing the act itself will subject him to punishment ; or has no will, no conscience,
or controlling mental power ; or has not sufficient power of memory to recollect the
relations in which he stands to others and in which they stand to him ; or has his reason,
conscience, and judgment so overwhelmed by the violence of his disease as to act from
an irresistible and uncontrollable impulse. See Freeman vs. People, 4 Denio, 10. State
m. Spencer, 1 Zabriskie, 196. Com. vs. Masters, 4 Barr. 267. State vs. Gardiner, Wright'i
Ohio Rep.—Sharswood.
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cbriety which prompted him to commit it.(f) The Roman law, indeed, made
great allowances for this vice : "per vinum delapsis capitalis poena remittitur."(u)
But the law of England, considering how easy it is to counterfeit this excuse,
and how weak an excuse it is, (though real,) will not suffer any man thus to.
privilege one crime by another.(ic)6
IV. A fourth deficiency of will is wherj a man commits an unlawful act by
misfortune or chance, and not by design. Here the will observes a total neu
trality, and does not co-operate with the deed; which therefore wants one main
ingredient of a crime. Of this, when it affects the life of another, we shall find
more occasion to speak hereafter, at present only observing that, if any acci•271 Cental mischief *happens to follow from the performance of a lawful act,
the party stands excused from all guilt; but if a man be doing any thing
unlawful, and a consequence ensues winch he did not foresee or intend, as the
death of a man, or the like, his want of foresight shall be no excuse; for, being
guilty of one offence in doing antecedently what is in itself unlawful, he is crimi
nally guilty of whatever consequence may follow the first misbehaviour. (#)•
V. Fifthly: ignorance or mistake is another defect of will; when a man, inlending to do a lawful act, does that which is unlawful. For here, the deed and
the will acting separately, there is not that conjunction between them which is
necessary to form a criminal act. But this must be an ignorance or mistake of
fact, and not an error, in point of law. As if a man, intending to kill a thief
or housebreaker in his own house, by mistake kills one of his own family, this
's no criminal action ;(y) but if a man thinks he has a right to kill a person ex
communicated or outlawed wherever he meets him, and does so, this is wilful
murder. For a mistake in point of law, which every person of discretion not
only may but is bound and presumed to know, is in criminal cases no sort of
defence. Ignorantia juris, quod quisque tenetur scire, neminem excusat, is as well
the maxim of our own law, (2) as it was of the Roman. (a)'
VI. A sixth species of defect of will is that arising from compulsion and inevi
table necessity. These are a constraint upon the will whereby a man is urged to
do that which his judgment disapproves; and which, it is to be presumed, his
will (if left to itself) would reject. As punishments are therefore only inflicted
(•) Puff. L. of N. b. 8, c S.
(») Cro. Car. 538.
(•) Ff. 49, 16, 8.
(■) Plowd. 343.
(«) Plowd. 19.
(•) Ff. 22, 8, 9.
(•) 1 Hal. P. C 89.
• As drunkenness clouds the understanding and excites passion, it may be evidence of
mansion only and of want of malice and design, (Pennsylvania vs. McFall, Addison, 257 ,)
and, if it be satisfactorily established, it may lower the grade of homicide from murder
in the first to murder in the second degree. Haile vs. State, 11 Humph. 154. It may
also be taken into consideration in cases where what the law deems sufficient provo
cation has been given, because the question is, in such cases, whether the fatal act is to
be attributed to the passion of anger excited by the previous provocation ; and that
passion is more easily excitable in a person when in a state of intoxication than when he
is sober. R. vs. Thomas, 7 C. & P. 817. R. vs. Pearson, 2 Lewin, 144. If indeed there is
really a previous determination to resent a slight affront in a barbarous manner, the
state of drunkenness in which the prisoner was ought not to be regarded. And see R.
vs. Marshall, 1 Lewin, 76. State vs. McCauts, 1 Spear, 384. Wharton's Amer. Crim. Law,
93.—Sharswood.
* But a very important distinction is made in such cases,—viz., whether the unlawful
act is also in its original nature wrong and mischievous ; for a person is not answerable
for the accidental consequences, though fatal, of an act which is merely a malum pro
hibitum; as, where any unfortunate accident happens from an unqualified person btsing in
pursuit of game, he is amenable only to the same extent as a man duly qualified. Fost.
259. 2 Hal. P. C. 475.—Christian.
' " Ignorance of the law, which every man is bound to know, excuses no man." It
may be a ground for pardon. Rex vs. Bailey, R. & R. C. C. 1. The rule is borrowed from
the civil law, (D. lib. 22, tit. 6,) without, however, adopting with it those equitable modi
fications by which the rule was originally accompanied, some of which it may be proper
to state. "Juris igruyrantia rum prodest adijuirere volentibus, suum veto petenHbus rum nocet," (D.
22, 6, 7 ;) or, as it is expressed by the commentators, " Juris error, ubi de damno cvitando
•v/itur, non nocet : ubi de luero captando, nocet : error facti neutro casu nocet." " Minoribus 25 annu
»*«
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for the abuse of that free will which God has given to man, it is highly }\st and
equitable that a man should be excused for those acts which are done through
unavoidable force and compulsion.
*1. Of the
this inferior
nature, in
first place,
the superior
obligation
civil
subjection,
whereby
is the
constrained
byisthe
toofact
contrary
to .^ „9g
J
what his own reason and inclination would suggest ; as when a legislator esta
blishes iniquity by a law and commands the subject to do an act contrary to
religion or sound morality. How far this excuse will be admitted in foro conscientice, or whether the inferior in this case is not bound to obey the divine
rather than the human law, it is not my business to decide; though the ques
tion, I believe, among the casuists, will hardly bear a doubt. But, however that
may be, obedience to the laws in being is undoubtedly a sufficient extenuation
of civil guilt before the municipal tribunal. The sheriff who burned Latimer and
Ridley, in the bigoted days of queen Mary, was not liable to punishment from
Elizabeth for executing so horrid an office ; being justified by the commands of
that magistracy, which endeavoured to restore superstition under the holy
auspices of its merciless sister, persecution.
As to persons in private relations : the principal case, where constraint ot a
superior is allowed as an excuse for criminal misconduct, is with regard to the
matrimonial subjection of the wife to her husband ; for neither a son nor a ser
vant are excused for the commission of any crime, whether capital or other
wise, by the command or coercion of the parent or master;(6) though in some
cases the command or authority of the husband, either expressed or implied,
will privilege the wife from punishment even for capital offences. And there
fore if a woman commit theft, burglary, or other civil offences against the laws
of society by the coercion of her husband ; or even in his company, which the
law construes a coercion ; she is not guilty of any crime ; being considered as
acting by compulsion and not of her own will.(c)' Which doctrine is at least a
thousand years old in this kingdom, being to be found among the laws of king
*Ina, the West Saxon.(d) And it appears that among the northern na- p *9g
tions on the continent this privilege extended to any woman transgressing L
in concert with a man, and to any servant that committed a joint offence with
a freeman; the male or freeman only was punished, the female or slave dis
missed : "procul dubio quod alterum libertas, alteram necessitas impelleret."(e) But
(besides that in our law, which is a stranger to slavery, no impunity is given to
servants, who are as much free agents as their masters) even with regard to
wives, this rule admits of an exception in crimes that are mala in se, and pro
hibited by the law of nature, as murder and the like :* not only because these
are of a deeper dye, but also, since in a state of nature no one is in subjection
(»)
(')
(•) 11 Hawk.
Hal. P. P.C. 0.45.3.
(•) Cap.
Stiern.57.<fc jure Suum. I. 2, c. 4.
jus ignorare permissum est : quod et infaminis in quibusdam causis propter sexus infirmitatem dieitur ,
et ideo, sicubi non est delictum, sed juris ignorantia, nan laduntur." D. 22, 6, 9. And see Pothier,
Traiti de V Action, Omdictio indebiti, part 2, sect. 2, art. 3. In Vernon's case (Mich. 20 Hen.
VII. foi. 2, pi. 4) the defendants justified taking away the plaintiff's wife, on the ground
that they were accompanying her to Westminster, to sue for a divorce in ease of her
conscience. It was objected to the plea that the defendants ought to have taken her to
the ordinary or the metropolitan ; but the plea was held good, "for perhaps they had not
knowledge of the law as to where the dj rorce should be sued." And see Manser's case, 2
Co. Rep. 4. Doctor and Student, book 2, cap. 46, 47. Eichhorn vs. Le Maitre, 2 Wils
368.—-Chitty.
*lhe husband, however, must be present when the offence is committed, or the pre
sumption of coercion by him does not arise. Rex vs. Morris, R. & R. C. C. 270. The wife
is not treated as an accessory to a felony for receiving her husband who has been guilty
of it, though, on the contrary, it appears the husband would be for receiving his wife.
H. P. C. vol. 1, s. 10. 1 Hale, 44. And if an offence be committed by the wife alone,
without the husband's concurrence, she may be punished by way of indictment without
him. Id. ; and see Moor, 813.—Chitty.
• The law seems to protect the wife in all felonies committed by her in company with
her husband, except murder and manslaughter. Hal. P. C. 47.—Christian.
34t
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to another, it would be unreasonable to screen an offender from the punishment
due to natural crimes by the refinements and subordinations of civil society.
In treason, also, (the highest crime which a member of society can as such be
guilty of,) no plea of coverture shall excuse the wife ; no presumption of the
husband's coercion shall extenuate her guilt :(/) as well because of the odious
ness and dangerous consequences of the crime itself, as because the husband,
having broken through the most sacred tie of social community by rebellion
against the state, has no right to that obedience from a wife, which he himself
as a subject has forgotten to pay. In inferior misdemeanours also we may re
mark another exception : that a wife may be indicted, and set in the pillory
with her husband, for keeping a brothel ;10 for this is an offence touching the
domestic economy or government of the house, in which the wife has a prin
cipal share ; and is also such an offence as the law presumes to be generally
conducted by the intrigues of the female sex.(^)u And in all cases where tho
wife offends alone, without the company or coercion of her husband, she is resppnsible for her offence as much as any feme-sole.
*301
-A-notner species of compulsion or necessity is what our law calls
-I duress per minas;(h) or threats and menaces which induce a fear of death
or other bodily harm, and which take away for that reason the guilt of many
crimes and misdemeanours ; at least, before the human tribunal. But then that
fear which compels a man to do an unwarrantable action ought to be just and
well grounded, such " qui cadere possit in virum constantem, non timidum, et meticulosum," as Bracton expresses it(i') in the words of the civil law.(Ar) Therefore,
in time of war or rebellion, a man may be justified in doing many treasonable
acts by compulsion of the enemy or rebels which would admit of no excuse in
time of peace.(Z)" This, however, seems only, or at least principally, to hold
as to positive crimes, so created by the laws of society, and which therefore
society may excuse; but not as to natural offences so declared by the law of
God, wherein human magistrates are only the executioners of divine punish
ment. And therefore, though a man be violently assaulted, and hath no other
possible means of escaping death but by killing an innocent person, this fear
and force shall not acquit him of murder ; for he ought rather to die himself
than escape by the murder of an innocent/m) But, in such a case, he is per
mitted to kill the assailant; for there the law of nature, and self-defence, its
primary canon, have made him his own protector.
3. There is a third species of necessity, which may be distinguished from the
actual compulsion of external force or fear ; being the result of reason and re
flection which act upon and constrain a man's will, and oblige him to do an
action which, without such obligation, would be criminal. And that is, when a
man has his choice of two evils set before him, and being under a necessity of
10 1 Hal. P. C 47.
(*) Ff. 4, 2, 5, and 6.
(») 1 Hawk. P. C 2, 3.
(1) 1 Hal. P. C. 60.
(») See book L p. 131.
(«») Ibid. 61.
(') £.2,/. 16.
10 The punishment of the pillory was abolished, by 56 Geo. III. c. 138.—Stewart.
11 In all misdemeanours it appears that the wife may be found guilty with the husband.
It is said the reason why she was excused in burglary, larceny, Ac. was because she could
not tell what property the husband might claim in the goods. 10 Mod. 03 and 335. But
the better reason seems to be that by the ancient law the husband had the benefit of
the clergy, if he could read, but in no case could women have that benefit. It would
therefore have been an odious proceeding to have executed the wife and to have dis
missed the husband with a slight punishment. To avoid this, it was thought better that
in such cases she should be altogether acquitted ; but this reason did not apply to mis
demeanours .—Christian.
u The fear of having houses burned, or goods spoiled, is no excuse in the eye of the
law for joining and marching with rebels. The only force that doth excuse is a force
upon the person and present fear of death ; and this force and fear must continue all the
time the party remains with the rebels. It is incumbent upon men who make force
their defence to show an actual force, and that they joined pro timore "tortis, et reeesserunt
juam rito poiueruni. Fost. 14, 216 Chb «tiam
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choosing one, he chooses the *least pernicious of the two. Here the will ,
cannot oe said freely to exert itself, being rather passive than active; or,
if active, it is rather in rejecting the greater evil than in choosing the less. Of
this sort is that necessity where a man by the commandment of the law is
bound to arrest another for any capital offence, or to disperse a riot, and resist
ance is made to his authority: it is here justifiable, and even necessary, to baat,
to wound, or perhaps to kill the offenders, rather than permit the murderer to
escape, or the riot to continue. For the preservation of the peace of the king
dom, and the apprehending of notorious malefactors, are of the utmost conse
quence to the public ; and therefore excuse the felony which the killing would
otherwise amount to.(n)
4. There is yet another case of necessity, which has occasioned great specula
tion among the writers upon general law; viz., whether a man in extreme want
of food or clothing may justify stealing either, to relieve his present necessities?
And this both Grotius(o) and Puffendorf,(p} together with many other of the
foreign jurists, hold in the affirmative; maintaining, by many ingenious, hu
mane, and plausible reasons, that in such cases the community of goods, by a
kind of tacit confession of society, is revived. And some even of our own
lawyers have held the same,(q) though it seems to be an unwarranted doctrine,
borrowed from the notions of some civilians; at least it is now antiquated, the
law of England admitting no such excuse at present.(r) And this its doctrine
is agreeable not only to the sentiments of many of the wisest antients, particu
larly Cicero,(s) who holds that " suum cuique incommodum ferendum est, potius
quam de alterius commodis detrahendum," but also to the Jewish law, as certi
fied by king Solomon himself :(f) " If a thief steal to satisfy his soul when he is
hungry, he shall restore 'sevenfold, and shall give all the substance of his r*32
house :" which was the ordinary punishment for theft in that kingdom.
And this is founded upon the highest reason : for men's properties would be under
a strange insecurity if liable to be invaded according to the wants of others,
of which wants no man can possibly be an adequate judge but the party him
self who pleads them. In this country especially there would be a peculiar
impropriety in admitting so dubious an excuse ; for by our laws such sufficient
provision is made for the poor by the power of the civil magistrate, that it is
impossible that the most needy stranger should ever be reduced to the necessity
of thieving to support nature. This case of a stranger is, by the way, the
strongest instance put by baron Puffendorf, and whereon he builds his principal
arguments : which, however they may hold upon the continent, where the par
simonious industry of the natives orders every one to work or starve, yet must
lose all their weight and efficacy in England, where charity is reduced to a
system and interwoven in our very constitution. Therefore our laws ought by
no means to be taxed with being unmerciful for denying this privilege to the
necessitous ; especially when we consider that the king, on the representation
of his ministers of justice, hath a power to soften tho law and to extend mercy
in cases of peculiar hardship. An advantage which is wanting in many states,
particularly those which are democratical ; and these have, in its stead, intro
duced and adopted in the body of the law itself a multitude of circumstances
tending to alleviate its rigour. But the founders of our constitution thought
it better to vest in the crown the power of pardoning particular objects of
compassion than to countenance
general undistinguisliing law.
VII. To these several cases, in which the incapacity of committing crimes
arises from a deficiency of the will, we may add one more, in which the law
supposes an incapacity of doing wrong, from the excellence and perfection of
the *person ; which extend as well to the will as to the other qualities of r*o<>
his mind. I mean the case of the king ; who, by virtue of his royal pre- rogitive, is not under the coercive power of the law;(u) which will not suppose
(•) 1 Hb1. p. c. 62.
(•) De jure, 6. <t p.l.% c. 2.
IP) L. of Nat and N. 1, 2, c. 6.
(f) BriUtn. c 10. ML-r. c. 4. } 11.
Ul
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him capable of committing a folly, much less a crime. Wo are thereforo, out
of reverence and decency, to forbear any idle inquiries of what would be the
consequence if the king wore to act thus and thus : since the law deems so
highly of his wisdom and virtue as not oven to presume it possible for him to
do any thing inconsistent with his station and dignity ; and therefore has
made no provision to remedy such a grievance. But of this sufficient was said
in a former volume,(t?) to which I must refer the reader.

OF PRINCIPALS
CHAPTER
AND III.
ACCESSORIES.

¥„ . ,
*It having been shown in the preceding chapter what persons are, or
J
are not, upon account of their situation and circumstances, capable of
committing crimes, we are next to make a few remarks on the different degrees
of guilt among persons that are capable of offending, viz. : as principal, and as
accessory.
I. A man may be principal in an offence in two degrees. A principal in tha
first degree is he that is the actor or absolute perpetrator of the crime; and in
the second degree he is who is present, aiding and abetting the fact to be
done.(a) "Which presence need not always be an actual immediate standing
by, within sight or hearing of the fact ; but there may be also a constructive
presence, as when one commits a robbery or murder and another keeps watch
or
tions
guard
: for,atinsome
caseconvenient
of murder distance.
by poisoning, And
a man
thismay
rulebehath
a principal
also other
felon
exeepby
preparing and laying the poison, or persuading another to drink it(c) who ia
(')
page 244.
(») Kel.
Foster,
(«) Book
1 Hal.i.P.ch.C.7,616.
(•)
52.350.
1 Where a person stood outside a house to receive goods which a confederate was
stealing within it, he was held a principal, (1 Ry. & M. C. C. 96 ;) and in the case of
privately stealing in a shop, if several are acting together, some in the shop and some
out of it, and the property is stolen by the hands of one of those who are in the shop,
those who are outside are equally guilty as principals, (Russ. & R. C. C. 343;) and if
several combine to forge an instrument, and each executes by himself a distinct part of
the forgery, and they are not together when the instrument is completed, they are never
theless all guilty as principals. Russ. & R. C. C. 446. But where a man incites a guilty
agent to commit murder, and he is neither actually nor constructively present, the
perpetrator is the principal felon, and the former only an accessory before the fact. 1
Hale, 435. 3 Inst. 49. Persons not present, nor sufficiently near to give assistance, are
not principals. Russ. & R. C. C. 363, 421.
Mere presence is not sufficient to constitute the party a principal, without he aids, assists,
and abets. Thus, if two are fighting, and a third comes by and looks on, but assists
neither, he is not guilty if homicide ensue, (1 Hale, 439. 2 Hawk. c. 29, s. 10;) but if
several come with intent to do mischief, though only one does it, all the rest are princi
pals in the second degree. 1 Hale, 440. 2 Hawk. c. 29, s. 8. So, if one present command
another to kill a third, both the agent and contriver are guilty. Id. ; and see 1 Hale,
442, 443, 444. 2 Hawk. c. 29, s. 8. In a late singular case it was held that if a mao
encourage a woman to murder herself, and is present abetting her while she does so,
«uch person is guilty of murder as a principal ; and that if two encourage each other to
murder themselves together, and one does so, but the other fails in the attempt upon
himself, he is a principal in the murder of the other ; but if it be uncertain whether the
deceased really killed herself, or whether she came to her death by accident before the
moment when she meant to destroy herself, it will not be murder in either. Russ. & R.
C. C. 523.
Besides presence and aiding and abetting the principal, there must be a participation in
the felonious design, or at least the offence must be within the compass of the original
intention, to constitute a principal in the second degree. Thus, if a master assaults
another with malice prepense, and the servant, being ignorant of his master's malignant
design, takes part with him, the servant is' not an abettor of murder, but manslaughter
only. See 1 Hale, 446. Russ. & R. C. C. 99. And in order to render persons liable at
352
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ignorant of its po sonous quality,(<f) or giving it to him for that purpose, and
j el not administer it himself, nor be present when the very deed of poisoning
is eommitted.(e) And the same reasoning will hold with regard to other r*oc
murders committed in the absence *of the murderer by means which he
had prepared beforehand, and which probably could not fail of their mischievous
effect. As by laying a trap or pitfall for another, whereby he is killed, letting
out a wild boast, with an intent to do mischief, or inciting a madman to commit
murder, so tl.at death thereupon ensues; in every of these cases the party offend
ing is guilty of murder as a principal, in the first degree. For he cannot be
called an accessory, that necessarily presupposing a principal; and the poison,
the pitfall, the beast, or the madman cannot be held principals, being only the
instruments of death. As therefore he must be certainly guilty either as prin
cipal or accessory, and cannot be so as accessory, it follows that he must be
guilty as principal, and, if principal, then in the first degree ; for there is no
other criminal, much less a superior in the guilt, whom he could aid, abet, or
assist.^/)
II. An accessory is he who is not the chief actor in the offence, nor present
at its performance, but is some way concerned therein, either before or after the
fact committed. In considering the nature of which degree of guilt, we will
first examine what offences admit of accessories, and what not ; secondly, who
may be an accessory before the fact; thirdly, who may be an accessory after it;
and lastly, how accessories, considered merely as such, and distinct from prin
cipals, are to be treated.
1. And, first, as to what offences admit of accessories, and what not. In
high treason there are no accessories, but all are principals : the same acts that
make a man accessory in felony making him a principal in high treason, upon
account of the heinousness of the crime.(^) Besides, it is to be considered, that
the oare intent to commit treason is many times actual treason ; as imagining
the death of the king, or conspiring to take away his crown. And, as no one
can advise and abet such a crime without an intention to have it done, there
can be no accessories before the fact; since the *very advice and abet- r*oa
ment amount to principal treason. But this will not hold in the inferior *■
species of high treason, which do not amount to the legal idea of compassing
the death of the king, queen, or prince. For in those no advice to commit them,
unless the thing be actually performed, will make a man a principal traitor.(A)
In petit treason, murder, and felonies with or without benefit of clergy,* there
may be accessories; except only in those offences which by judgment of law are
sudden and unpremeditated, as manslaughter and the like, which therefore
cannot have any accessories before the fact.(i) So too in petit larceny, and in
all crimes under the degree of felony, there are no accessories either before or
after the fact, but all persons concerned therein, if guilty at all, are princi
pals :(k) the same rule holding with regard to the highest and lowest offences,
(»)
(*)
349.
ft) 1Foster,
Hsl. P.342.
C 615.
(•> 3Foster,
Inst. 138.
(I) 1 Hal. P. C 617. 2 Hawk. P. C 315.
(*) 1 Hal. P. C 613.
(») 3 Inst. 138. 1 Hal. P. C 613.
principals in the second degree, the killing or other act must be in pursuance of some
original unlawful purpose, and not collateral to it. 1 East, P. C. 358.
The punishment of principals in the second degree is in general the same as principals
m the first degree. 1 Leach, 64. 4 Burr. 2076. But where the act is necessarily per
sonal, as in stealing privately from the person, he whose hand took the property can
alone be guilty, under the statute, and aiders and abettors are only principals in a simple
larceny. 1 Hale, 529. So, on an indictment on the statute against stabbing, only the
party who actually stabs is ousted of clergy. 1 Jac. I. c. 8. 1 East, P. C. 348, 350. 1 Hale,
468.
Principals in the second degree may be arraigned and tried before the principal in the
first degree has been outlawed or found guilty. 1 Hale, 437. 4 Burr. 2076. 2 Hale, 22J
9 Co. 67.—Chittt.
J This seems to apply merely to felonies, where, by the law, judgment of death ought
regularly to ensue. 1 Hale, 618. 1 Burn, 5. The crime of petit treason is now abo
lished.—Chittt.
Vol. II.—23
3*»
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though upon different reasons. In treason all are principals propter odium de
licti; in trespass all are principals because the law, qua; de minimis non curat, does
not descend to distinguish the different shades of guilt in petty misdemeanours.
It is a maxim that accessorius sequitur naturam sui principalis
and therefore
an accessory cannot be guilty of a higher crime than his principal : being only
punished as a partaker of his guilt. So that if a servant instigates a strangei
to kill his master, this being murder in the stranger as principal, of course the
servant is accessory only to the crime of murder ; though, had he been present
and assisting, he would have been guilty as principal of petit treason, and the
stranger of murder.(m)
2. As to the second point, who may be an accessory before the fact ; Sir Matthew
Hale(n) defines him to be one who, being absent at the time of the crime com
mitted, doth yet procure, counsel, or command another to commit a crime.
Herein absence is necessary to make him an accessory ; for if such procurer, or
the like, be present, he is guilty of the crime as principal. If A. then advises
B. to kill another, and *B. does it in the absence of A., now B. is princiJ pal and A. is accessory in the murder. And this holds even though the
party killed be not in rerum naiurd at the time of the advice given. As if A.,
the reputed father, advises B., the mother of a bastard child unborn, to strangle
it when born, and she does so; A. is accessory to this murder.(o) And it is
also settled(/>) that whoever prooureth a felony to be committed, though it be
by the intervention of a third person, is an accessory before the fact. It is like
wise a rule, that he who in any wise commands or counsels another to commit
an unlawful act is accessory to all that ensues upon that unlawful act ; but is
not accessory to any act distinct from the other. As if A. commands B. to
beat C, and B. beats him so that he dies : B. is guilty of murder as principal,
and A. as accessory.* But if A. commands B. to ourn C.'s house, and he, in so
doing, commits a robbery ; now A., though accessory to the burning, is not
accessory to the robbery, for that is a thing of a distinct and unconsequential
nature.(})* But if the felony committed be the same in substance with that
which is commanded, and only varying in some circumstantial matters; as if,
upon a command to poison Titius, he is stabbed or shot, and dies ; the com
mander is still accessory to the murder, for the substance of the thing com
manded was the death of Titius, and the manner of its execution is a mere
collateral circumstance.(r)
3. An accessory after the fact may be, where a person, knowing a felony to
uave been committed, receives, relieves, comforts, or assists the felon.(s)
Therefore to make an accessory ex post facto, it is in the first place requisite that
he knows of the felony committed. iff In the next place, he must receive, re
lieve, comfort, or assist him. And, generally, any assistance whatever given to
a felon, to hinder his being apprehended, tried, or suffering punishment, makes
the assistor an accessory. As furnishing him with a horse to escape hi»
"381 *pursuers, money or victuals to support him, a house or other shelter to
conceal him, or open force and violence to rescue or protect him.(u) Sf
(0 3 ImU 139.
01) 1 Hal. P. C 817.
(»)
(')
(•) 21 Hawk.
Hal. P. P.C. C.616.316.
(•) 21 Hawk.
Hal. P. P.C. C.818.316.
(•) Dyer, 186.
(<) 2 Hawk. P. C. 319.
l») Foster, 126.
(•) 2 Hawk. P. C 317, Sit
* This must be understood to have reference to a case where the command is to bent
violently. 1 Hale, 442, 443, 444. 1 East, P. C. 257, 258, 259. Kel. 109, 117.—Chittt.
4 The crime must be of the same complexion, and not on a different object than that
to which the agent was instigated. Thus, if A. commands B. to burn a certain house
with which he is well acquainted, and he burns another, or to steal a certain horse, and
he steals a different one, A. will not be liable to be indicted as accessory to the crimes
committed, because, B. acting in contradiction to the commands of A., and that know
ingly, it is on his part a mere ineffectual temptation, and the specific crime he planned
was never completed. Plowd. 475. Hawk.b. 2, c. 29, s. 18. 1 Hale, 617. Com. Dig.
Justices, T. 1 Fost. 360.—Chittt.
' He must know that the felon is guilty ; and it seems to be the better opinion that an
'•mplied notice is not sufficient. 1 Hale, 323, 622 —Chittt.
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likewise to convey instruments to a felon to enable him to break gaol, or to bribe
the gaoler to let him escape, makes a man an accessory to the felony. But to re
lieve a felon in gaol with clothes or other necessaries is no offence ; for the crime
imputable to this species of accessory is the hinderance of public justice, by
assisting the felon to escape the vengeance of the law.(i;) To buy or receive
stolen goods, knowing them to be stolen, falls under none of these descriptions;
it was therefore at common law a mere misdemeanour, and made not the re
ceiver accessory to the theft ; because he received the goods only and not the
felon :(w) but now, by the statutes 5 Anne, c. 31, and 4 Geo. I. c. 11,' all such
receivers are made accessories, (where the principal felony admits of accesso
ries,)^) and may be transported for fourteen years and, in the case of re
ceiving linen goods stolen from the bleaching-grounds, are, by statute 18 Geo.
II. c. 27, declared felons without benefit of clergy.' In France such receivers
are punished with death ; and the Gothic constitutions distinguished also three
sorts of thieves, " unum qui consilium daret, alterum qui contrectaret, tertium qui
receptaret el occuleret; paripoence singulos obnoxios.'Xy)
The felony must be complete at the time of the assistance given ; else it
makes not the assistant an accessory. As, if one wounds another mortally, and
after the wound given, but before death ensues, a person assists or receives the
ielinquent : this does not make him accessory to the homicide ; for, till death
ensues, there is no felony committed. (z) But so strict is the law where a felony
is actually complete, in order to do effectual justice, that the nearest relations
art> not suffered to aid or receive one another. If the parent assists his child,
or the child the parent, if the brother receives the brother, the master his ser
vant, or the servant his master, or even if the husband relieves his wife, who
have any of them committed a *felony, the receivers become acces- r*Qq
sories ex post facto.(z) But a feme-covert cannot become an accessory by
the receipt and concealment of her husband ; for she is presumed to act under
his coercion, and therefore she is not bound, neither ought she, to discover her
lord, (a)
4. The last point of inquiry is how accessories are to be treated, considered
distinct from principals. And the general rule of the antient law (borrowed
from the Gothic constitutions)^) is this, that accessories shall suffer the same
punishment as their principals : if one be liable to death the other is also
liable;(c) as, by the laws of Athens, delinquents and their abettors were to re
ceive the same punishment.(d) Why then, it may be asked, are such elaborate
distinctions made between accessories and principals, if both are to suffer the
same punishment? For these reasons: 1. To distinguish the nature and de
nomination of crimes, that the accused may know how to defend himself when
indicted; the commission of an actual robbery being quite a different accusation
from that of harbouring the robber. 2. Because, though by the antient com
mon law the rule is as before laid down, that both shall be punished alike, yet
now by the statutes relating to the benefit of clergy a distinction is made bt>
(•) 1 Hal. P. C. 620, 621.
(.) 3 Inst. 108. 2 Hawk. P. C 320.
(«)
Ibid. 620.73.
(»)
P. C. 621 . ibid.
(•) Porter,
(•) 1SeeHal.8tiernhook,
(»)
Stiemhook,
*
jurt
Goth.
I
3,
c
6.
(*)
3
Inat.
188.
(■) 2 Hawk. P. C 320.
* 5 Anne, c. 31 is repealed by 7 Geo. IV. c. 31, as relating to this subject ; and 4 Geo
IV. c. 11, as to this offence, is repealed by 7 & 8 Geo. IV. c. 27 ; and now, by 7 & 8 Geo.
IV. c. 29, such receivers may be indicted as accessories after the fact, or for a substantive
felony ; and, in the latter case, whether the principal shall or shall not have been pre
viously convicted, or shall not be amenable to justice, and are liable to transportation or
imprisonment.—Chittt.
' But now, by stat. 7 & 8 Geo. IV. c. 29, s. 54, the receiver of stolen goods may be
indicted either as accessory after the fact or for a substantive felony, and is liable to
penal servitude (16 & 17 Vict. c. 99) or imprisonment.—Stewart.
' By 7 4 8 Geo. IV. c. 29, s. 16, this offence is punishable by transportation for life, or
for any term not less than seven years, or by imprisonment r ot exceeding four years,
with public or private whippings for male offenders.—Chitty
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twcen them : accessories after the fact being still allowed the benefit of clergy
in all cases, except horse-stealing,(e) and stealing of linen from bleaching
grounds :(/)• which is denied to the principals and accessories before the fact ir.
many cases; as, among others, in petit treason, murder, robbery, and wilful
burning.(o) And perhaps if a distinction were constantly to be made between
the punishment of principals and accessories, even before the fact, the latter to
be treated with a little less severity than the former, it might prevent the per
petration of many crimes by increasing the difficulty of finding a person to
*iq-i execute the deed itself; as his danger would be greater *than that of his
J accomplices by reason of the difference of his punishment.(A) 3 Because
formerly no man could be tried as accessory till after the principal was con
victed, or at least he must have been tried at the same time with him; though
that law is now much altered, as will be shown more fully in its proper place.
4. Because, though a man be indicted as accessory and acquitted, he may after
wards be indicted as principal ; for an acquittal of receiving or counselling a
felon is no acquittal of the felony itself; but it is matter of some doubt whether,
if a man be acquitted as principal, he can be afterwards indicted as accessory
before the fact; since those offences are frequently very nearly allied, and there
fore an acquittal of the guilt of one may be an acquittal of the other also.(i) But
it is clearly held that one acquitted as principal may be indicted as an accessory
after the fact; since that is always an offence of a different species of guilt,
principally tending to evade the public justice, and is subsequent in its com
mencement to the other. Upon these reasons the distinction of principal and
accessory will appear to beliighly necessary; though the punishment is stil)
much the same with regard to principals, and such accessories as offend before
the fact is committed.10

CHAPTER IV.
OF OFFENCES AGAINST GOD AND RELIGION.
1
*In the present chapter we are to enter upon the detail of the several
J species of crimes and misdemeanours, with the punishments annexed to
each by the law of England. It was observed in the beginning of this book(a)
that crimes and misdemeanours are a breach and violation of the public rights
and duties owing to the whole community, considered as a community, in its social
(•) Pott. Antlq. b. L o. 26.
(<) Boccar. o. 87.
(/) Stat. 3118 Kliz.
(*)
(»)Stat.
Geo. c.II.12.c. 27.
(■) 1SonHal.
lingoP. C.
5. 825, 628. 2 H»wk. P. C. 873. Foster, 361.
(») 1 Hal. P. C. 615.
• By stat. 9 Geo. IV. c. 31, accessories before the fact in cases of murder are rendered
equally guilty with the principal.
By Btat. 7 & 8 Geo. IV. c. 29, it is enacted, in the 61st Bection, "That in every case of
felony punishable under this act, every principal in the second degree, and every acces
sory before the fact, shall be punishable with death, or otherwise, in the same manner
as the principal in the first degree is by this act punishable; and every accessory after
the fact to any felony punishable under this act (except only a receiver of stolen pro
perty) shall on conviction be liable to be imprisoned for any term not exceeding two
years ; and every person who shall aid, abet, counsel, or procure the commission of any
misdemeanour punishable under this act, shall be liable to be indicted and punished as
a principal offender."
And, by 7 & 8 Geo. IV. c. 30, a similar enactment is made in section 26 to the above.
These three acts incorporate nearly every offence of murder, felony, and misde
meanour mentioned and adverted to by the learned commentator.—Chittv.
10 But if the principal felony is committed on the high seas, then the accessory shall
be tried like the principal, under the 28 Hen. VIII. c. 15, which provides for th< trial of
felonies upon the high seas ; but no one tried for an offence by one jurisdiction ehali
nfterwards be tried for the same offence under the other jurisdiction.—Chittt
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aggregate capacity. And in the very entrance of thcso commentaries^) it wai
6hown that human laws can have no concerr with any but social and relative
duties, being intended only to regulate the conduct of man, considered under
various relations, as a member of civil society. All crimes ought therefore to
be estimated merely according to the mischiefs which they produce in civil so
ciety;^) and of consequence private vices or breach of mere absolute duties,
which man is bound to perform considered only as an individual, are not, cannot
be, the object of any municipal law any further than as by their evil example, or
olher pernicious effects, they may prejudice the community and thereby become
a species of public crimes. Thus the vice of drunkenness, if committed privately
and alone, is beyond the knowledge and of course beyond the reach of human
tribunals; but if committed publicly, in the face of the world, its evil example
makes it liable to temporal censures. The vice of lying, which consists (ab
stractedly taken) in a criminal violation of truth, and therefore, in any
♦shape, is derogatory from sound morality, is not, however, taken notice r*±o
of by our law unless it carries with it some public inconvenience, as ^ J
spreading false news; or some social injury, as slander and malicious prosecu
tion, for which a private recompense is given. And yet drunkenness and ma
levolent lying are in foro conscientice as thoroughly criminal when they are not,
as when they are, attended with public inconvenience. The only difference is
that both public and private vices are subject to the vengeance of eternal jus
tice; and public vices are besides liable to the temporal punishment of human
tribunals.
On the other hand : there are some misdemeanours which are punished by
the municipal law that have in themselves nothing criminal, but are made un
lawful by the positive constitutions of the state for public convenience; such as
poaching, exportation of wool, and the like. These are naturally no offences
at all; but their whole criminality consists in their disobedience to the supremo
power, which has an undoubted right, for the well-being and peace of the com
munity, to make some things unlawful which are in themselves indifferent.
Upon the whole, therefore, though part of the offences to be enumerated in tho
following sheets are offences against the revealed law of God, others against tho
law of nature, and some are offences against neither; yet in a treatise of muni
cipal law we must consider them all as deriving their particular guilt here
punishable from the law of man.
Having premised this caution, I shall next proceed to distribute the several
offences, which are either directly or by consequence injurious to civil society,
and therefore punishable by the laws of England, under the following general
beads: first, those which are more immediately injurious to God and his holy
religion; secondly, such as violate and transgress the law of nations; thirdly,
such as more especially affect the sovereign executive power of the state, or the
king and his government; fourthly, such as more directly *infringe the
rights of the public or commonwealth ; and lastly, such as derogate from *- *
those rights and duties, which are owing to particular individuals, and in the
preservation and vindication of which the community is deeply interested.
First, then, of such crimes and misdemeanours as more immediately offend
Almighty God, by openly transgressing the precepts of religion, either natural
or revealed ; and mediately by their bad example and consequence the law of
society also ; which constitutes that guilt in the action which human tribunals
are to censure.
1. Of this species the first is that of apostasy, or a total renunciation of Chris
tianity, by embracing either a false religion or no religion at all. This offence
can
version
onlyoftake
a Christian
place intosuch
Judaism,
as have
paganism,
once professed
or otherthe
false
true
religion,
religion.
was punished
The per
by the emperors Constantino and Julian with confiscation of goods ;(d) to which
the emperors Theodosius and Valentinian added capital punishment, in case the
aoostate en ieavoured to pervert others to the same iniquity ;(e) a punishment
(•) See book I. pages 123, 1M.
(*) Cod. 1, 7, 1.
{•) Beccax. ch. 8.
Ibid. «.
367
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too severe for any temporal laws to inflict upon any spirit! al offence ; and yet
the zeal of our ancestors imported it into this country; for we find by Bracton(/) that in his time apostates were to be burnt to death. Doubtless the
preservation of Christianity, as a national religion, is, abstracted from its own
intrinsic truth, of the utmost consequence to the civil state : which a single in
stance will sufficiently demonstrate. The belief of a future state of rewards
and punishments, the entertaining just ideas of the moral attributes of the Su
preme Being, and a firm persuasion that he superintends and will finally com§ensate every action in human life, (all which are clearly revealed in the
octrines, and forcibly inculcated by the precepts, of our Saviour Christ,) these
are the grand foundation of all judicial oaths; which call God to witness the
truth of those facts, which perhaps may be only known to him and the party
*44 1 attesting ; all moral evidence, *therefore, all confidence in human veracity,
-I must be weakened by apostasy and overthrown by total infidelity.(g)
Wherefore all affronts to Christianity, or endeavours to depreciate its efficacy,
in those who have once professed it, are highly deserving of censure. But yet
the loss of life is a heavier penalty than the offence, taken in a civil light, de
serves ; and taken in a spiritual light, our laws have no jurisdiction over it.
This punishment therefore has long ago become obsolete ; and the offence of
apostasy was for a long time the object only of the ecclesiastical courts, which
corrected the offender pro salute animoe. But about the close of the last century
the civil liberties to which we were then restored being used as a cloak of ma
liciousness, and the most horrid doctrines, subversive of all religion, being pub
licly avowed both in discourse and writings, it was thought necessary again for
the civil power to interpose by not admitting those miscreants(A) to the pri
vileges of society who maintained such principles as destroyed all moral obliga
tion. To this end it was enacted, by statute 9 & 10 W. III. c. 32, that if any
person educated in, or having made profession of, the Christian religion, shall,
by writing, printing, teaching, or advised speaking, deny the Christian religion
to be true, or the holy scriptures to be of divine authority, he shall upon the
first offence be rendered incapable to hold any office or place of trust ; and for
the second be rendered incapable of bringing any action, being guardian, ex
ecutor, legatee, or purchaser of lands, and shall suffer three years' imprisonment
without bail. To give room, however, for repentance, if, within four months
after the first conviction, the delinquent will in open court publicly renounce his
error, he is discharged for that once from all disabilities.
II. A second offence is that of heresy, which consists not in a total denial of
*4c, Christianity, but of some of its essential *doctrines publicly and obstiJ nately avowed; being defined by Sir Matthew Hale, "sententia rerum
divinarum humano sensu excogitata, palam docta et pertinaciter defensa."(V) And
here it must also be acknowledged that particular modes of belief or unbelief,
not tending to overturn Christianity itself, or to sap the foundations of morality,
are by no means the object of coercion by the civil magistrate. What doctrines
shall therefore be adjudged heresy was left by our old constitution to the deter
mination of the ecclesiastical judge ; who had herein a most arbitrary latitude
allowed him. For the general definition of a heretic given by Lyndewode,(A-)
extends to the smallest deviation from the doctrines of holy church ; " hoereticus
".st qui dubitat de fide catholica, et qui negligit servare ea, quae Romano, ecclesia statuit,
seuservare decreverat." Or, as the statute 2 Hen. IV. c. 15 expresses it in English,
"teachers of erroneous opinions, contrary to the faith and blessed determina
tions of the holy church." Very contrary this to the usage of the first general
councils, which defined all heretical doctrines with the utmost precision and ex
actness. And what ought to have alleviated the punishment, the uncertainty
of the crime, seems to nave enhanced it in those days of blind zeal and pious
cruelty. It is true that the sanctimonious hypocrisy of the canonists went at
(/) T. 3, o. 9.
ipsot, IHis immortatibus interpositis turn judicibus, turn
(#) UiiUi esse opinionet has, quit ntgal, cum inteUigat, testibus T Cic de LL. ii. 7.
msarn muUa firmentur jurejurando ; quantx salutit tint (*) Mtteroyantz in our ancient law-bookj la the - tune al
faderum reUgionet : quam multns divini tupplicii metus a unbeliever*.
Meier* rtvocavit: quamque nncta tit societal civium inter (') 1 Hal. P. C. 38e
(*) Cap. de fuereticu.
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first no further than enjoining penance, excommunicatior , and ecclesiasv.Ohl
deprivation for heresy ; though afterwards they proceeded boldly to imprison
ment by the ordinary, and confiscation of goods in pios uses. But in the meat:
time they had prevailed upon the weakness of bigoted princes to make the civil
power subservient to their purposes, by making heresy not only a temporal but
even a capital offence : the Romish ecclesiastics determining, without appeal,
whatever they pleased to be heresy, and shifting off to the secular arm the
odium and drudgery of executions ; with which they themselves were too tender
and delicate to intermeddle. Nay, they pretended to intercede and pray on be
half of the convicted heretic, ut citra mortis periculum sententia circa eum mode
rator
well *knowing at the same time that they were delivering the r*±a
nnhappy victim to certain death. Hence the capital punishments inflicted
on the antient Donatists and Manichseans by the emperors Theodosius and Jus
tinian :(m) hence also the constitution of the emperor Frederic, mentioned by
Lyndewode,(n) adjudging all persons, without distinction, to be burned with fire
who were convicted of heresy by the ecclesiastical judge. The same emperor,
in another constitution,(o) ordained that if any temporal lord, when admonished
by the church, should neglect to clear his territories of heretics within a year, it
should be lawful for good catholics to seize and occupy the lands and utterly to
exterminate the heretical possessors. And upon this foundation was built that
arbitrary power, so long claimed and so fatally exerted by the pope, of dis
posing even of the kingdoms of refractory princes to more dutiful sons of the
church. The immediate event of this constitution was something singular, and
may serve to illustrate at once the gratitude of the holy see and the just punish
ment of the royal bigot : for upon the authority of this very constitution the
pope afterwards expelled this very emperor Frederic from his kingdom of
Sicily and gave it to Charles of Anjou.(p)
Christianity being thus deformed by the demon of persecution upon the con
tinent, we cannot expect that our own island should be entirely free from the
same scourge. And therefore we find among our antient precedents^) a writ
de heeretico comburendo, which is thought by somo to be as antient as the common
law itself. However, it appears from thence that the conviction of heresy by
the common law was not in any petty ecclesiastical court, but before the arch
bishop himself in a provincial synod ; and that the delinquent was delivered
over to the king to do as he should please with him; so that the crown had a
control over the spiritual power, and might pardon the convict by issuing no
process against him ; the writ de heeretico comburendo being not a writ of course,
but♦But
issuing
in tho
only
reign
by the
of Henry
specialthe
direction
Fourth,ofwhen
the king
the in
eyes
council.(r)
of the Christian r*±i
world began to open, and tho seeds of the Protestant religion (though under *■
the opprobrious name of lollardy)(s) took root in this kingdom; the clergy, taking
advantage from the king's dubious title to demand an increase of their own power,
obtained an act of parliament^) which sharpened the edge of persecution to its
utmost keenness. For by that statute the diocesan alone, without the interven
tion of a synod, might convict of heretical tenets; and unless the convict ab
jured his opinions, or if after abjuration he relapsed, the sheriff was bound ex
officio, if required by the bishop, to commit the unhappy victim to the flames,
without waiting for the consent of the crown. By the' statute 2 Hen. V. c 7,
lol'ardy was also made a temporal offence and indictable in the king's courts ;
which did not thereby gain an exclusive, but only a concurrent, jurisdiction with
the bishop's consistory.
Afterwards, when the final reformation of religion began to advance, the
power of the ecclesiastics was somewhat moderated ; for though what heresy it
was not then precisely defined, yet we were told in some points what it is not :
(!) Drrretal. I. 5, (. 40, c. 27.
(•) So called, not from Minm, or tares, (an etymology
tM) CM. 1. 1, tit. 6.
which was afterwards devised in order to Justify the burning
(«)
C.
de
hxreticu.
of
them, reformer,
Matt. xlil.a.b.
30,) 1315.
bnt from
'•) Old. 1, 6, 4.
German
Mod.oneUn.Walter
Hist. Lolhard,
xxri. Ua
>) Baldos ln_CW. 1, S, 4.
Spelm. Gloss. 371.
>) F. N. B. 289.
ti) 2 Hen. IV. c. 16.
1 Hal. P. C 396.
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the statute 25 Hen. VIII. c. 14 declaring that offences against the see of Rome
are not heresy, and the ordinary being thereby restrained from proceeding m
any case upon mere suspicion ; that is, unless the party be accused by two cre
dible witnesses, or an indictment of heresy be first previously found in the
king*s courts of common law. And yet the spirit of persecution was not then
abated, but only diverted into a lay channel. For in six years afterwards, by
statute 31 Hen. VIII. c. 14, the bloody law of the six articles was made, which
established the six most contested points of popery, transubstantiation, com
munion in one kind, the celibacy of the clergy, monastic vows, the sacrifice of
the mass, and auricular confession ; which points were "determined and resolved
*481
the most *godly study, pain, and travail of his majesty: for which
J his most humble and obedient subjects, the lords spiritual and temporal,
and the commons in parliament assembled, did not only render and give unto
his highness their most high and hearty thanks," but did also enact and declare
all oppugners of the first to be heretics, and to be burned with fire ; and of the
five last to be felons, and to suffer death. The same statute established a new
and mixed jurisdiction of clergy and laity for the trial and conviction of here
tics ; the reigning prince being then equally intent on destroying the supre
macy of the Dishops of Rome and establishing all other their corruptions of the
Christian religion.
I shall not perplex this detail with the various repeals and revivals of these
sanguinary laws in the two succeeding reigns; but shall proceed directly to the
reign of queen Elizabeth ; when the reformation was finally established with
temper and decency, unsullied with party rancour or personal caprice and re
sentment. By statute 1 Eliz. c. 1, all former statutes relating to heresy are
repealed, which leaves the jurisdiction of heresy as it stood at common law;
viz., as to the infliction of common censures in the ecclesiastical courts ; and, in
case of burning the heretic, in the provincial senate only.(u) Sir Matthew
Hale is indeed of a different opinion, and holds that such power resided in the
diocesan also, though he agrees that in either case the writ de hazretieo comburendo was not demandable of common right, but grantable or otherwise merely
at the king's discretion.(d) But the principal point now gained was that by
this statute a boundary is for the first time set to what shall be accounted
heresy; nothing for the future being to be so determined but only such tenets
which have been heretofore so declared, 1. By the words of the canonical
scriptures; 2. By the first four general councils, or such others as have only
used the words of the holy scriptures; or, 3. Which shall hereafter be so declared
by the parliament with the assent of the clergy in convocation. Thus was
heresy reduced to a greater certainty than before; though it might not have been
the worse to have defined it in terms still more precise and particular : as a man
*4qt continued still *liable to be burned for what perhaps he did not under■! stand to be heresy till the ecclesiastical judge so interpreted the words of
the canonical scriptures.
For the writ de hceretico comburendo remained still in force; and we have in
stances of its being put in execution upon two anabaptists in the seventeenth
of Elizabeth, and two Arians in the ninth of James the First. But it was
totally abolished, and heresy again subjected only to ecclesiastical correction
vro salute animal, by virtue of the statute 29 Car. II. c. 9. For in one and the
same reign our lands were delivered from the slavery of military tenures, our
bodies from arbitrary imprisonment by the habeas corpus act, and our minds
from the tyranny of superstitious bigotry by demolishing this last badge of
persecution in the English law.
In what I have now said, I would not be understood to derogate from the
just rights of the national church, or to favour a loose latitude of propagating
any rude undigested sentiments in religious matters. Of propagating, I say ;
for the bare entertaining them, without an endeavour to diffuse them, seems
hardly cognizable by any human authority. I only mean to illustrate the ex
cellence of our present establishment, by looking back to former times. Every
(•) » R»p. 23. 12 Rep. V, 92.
(•) 1 Hal. P. C. 406.
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thing is now as it should be, with respect to the spiritual cognizance and
spiritual punishment of heresy : unless, perhaps, that the crime ought to be
more strictly defined, and no prosecution permitted, even in the ecclesiastical
courts, till the tenets in question are by proper authority previously declarec
to be heretical. Under these restrictions, it seems necessary for the support
of the national religion that the officers of the church should have power to
censure heretics, yet not to harass them with temporal penalties, much less to
exterminate or destroy them. The legislature hath indeed thought it proper
that the civil magistrate should again interpose with regard to one species of
heresy very prevalent in modern times ; for, by statute 9 & 10 W. III. c. 32, if
any person educated in the Christian religion, or professing the same, shall, by
writing, printing, teaching, or advised speaking, deny any one of the persons
of the Holy Trinity to be God, or maintain that there are *more Gods .
than one, he shall undergo the same penalties and incapacities which were
just now mentioned to be inflicted on apostasy by the same statute.1 And
thus much for the crime of heresy.
III. Another species of offences against religion are those which affect the
established church. And these are either positive or negative : positive, by re
viling its ordinances; or negative, by non-conformity to its worship. Of both
of 1.these
And,infirst,
theiroforder.
the offence of reviling the ordinances of the church. This is
a crime of a much grosser nature than the other of mere non-conformity,
since it carries with it the utmost indecency, arrogance, and ingratitude : inde
cency, by setting up private judgment in virulent and factious opposition topublic authority ; arrogance, by treating with contempt and rudeness what has
at least a better chance to be right than the singular notions of any particular
man ; and ingratitude, by denying that indulgence and undisturbed liberty of
conscience to the members of the national church which the retainers to every
petty conventicle enjoy. However, it is provided, by statutes 1 Edw. VI. c. I,
and 1 Eliz. c. 1, that whoever reviles the sacrament of the Lord's supper shall
be punished by fine and imprisonment ; and, by the statute 1 Eliz. c. 2, if any
minister shall speak any thing in derogation from the book of common prayer,
he shall, if not beneficed, be imprisoned one year for the first offence, and for
life for the second ; and if he be beneficed, he shall for the first offence be
imprisoned six months, and forfeit a year's value of his benefice; for the
second offence he shall be deprived, and suffer one year's imprisonment; and
for the third shall in like manner be deprived, and suffer imprisonment for life.
And if any person whatsoever shall, in plays, songs, or other open words, speak
any thing in derogation, depraving, or despising of said book, or shall forcibly
prevent the reading of it, or cause any other service to be used in its stead, he
shall forfeit for the first offence a hundred marks; for the second, four hun
dred ; and for the third shall forfeit all his goods and chattels, and suffer im
prisonment for life." *These penalties were framed in the infancy of our r*--j
present establishment, when the disciples of Eome and of Geneva united >■ 0
in inveighing with the utmost bitterness against the English liturgy ; and the
terror of these laws (for they seldom, if ever, were fully executed) proved a
principal means, under Providence, of preserving the purity as well as decency
of our national worship. Nor can their continuance to this time (of the milder
penalties at least) be thought too severe and intolerant; so far as they ara
1 This statute has been repealed, as far as it affects Unitarians only, by the 53 Geo. Ill
c. 160. Prosecutions for reviling the Trinity seem to have been generally framed on the
construction of the common law. The 9 & 10 W. III. has not altered the common law
as to the offence of blasphemy, but only given a cumulative punishment. And it seem
also
ties imposed
the 53 Geo.
upon
III.persons
c. 160 does
denying
not alter
the Trinity
the common
by 9 & law,
10 W.
butIII.
only
c. 32,
removes
and extends
the penalto
«uch persons the benefits conferred upon all other Protestant dissenters, by 1 W. and M.
t. 1, c. 18. 1 Bar. & Ores. 26.—Chittt.
'This statute of 1 Eliz. c. 2 was repealed, as far as relates to Protestant dissenters, by
the 31 Geo. III. c 32 «. 3.—Chittv.
>«l
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levelled at uie offence, not of thinking differently from the national church, but of
railing at that church and obstructing its ordinances for not submitting its publio
judgment to the private opinion of others. For, though it is clear that no re
straint should be laid upon rational and dispassionate discussions of the recti
tude and propriety of the established mode of worship, yet contumely and
contempt are what no establishment can tolerate.(tc) A rigid attachment to
trifles, and an intemperate zeal for reforming them, are equally ridiculous and
absurd ; but the latter is at present the less excusable, because from political
reasons, sufficiently hinted at in a former volume,(:r) it would now be extremely
unadvisable to make any alterations in the service of the church ; unless bv its
own consent, or unless it can be shown that some manifest impiety or shocking
absurdity will follow from continuing the present forms.
2. Non-conformity to the worship of the church is the other or negative
branch of this offence. And for this there is much more to be pleaded than for
the former; being a matter of private conscience, to the scruples of which our
present laws have shown a very just and Christian indulgence. For undoubtedly
all persecution and oppression of weak consciences, on the score of religious
persuasions, are highly unjustifiable upon every principle of natural reason,
civil liberty, or sound religion. But care must be taken not to carry this indul^co-i gence into such extremes as may endanger *the national church:
J there is always a difference to be made between toleration and esta
blishment.
Non-conformists are of two sorts : first, such as absent themselves from divine
worship in the established church, through total irreligion, and attend the ser
vice of no other persuasion. These, by the statutes or 1 Eliz. c. 2, 23 Eliz. c. 1,
and
sent 3themselves,
Jac. I. c. 4,and
forfeit
201.one
to the
shilling
king if
to they
the poor
continue
everysuch
Lord's
default
dayfor
they
a month
so ab
together. And if they keep any inmate, thus irreligiously disposed, in their
houses, they forfeit lOi. per month.
The second species of non-conformists are those who offend through a mis
taken or perverse zeal. Such were esteemed by our laws, enacted since the
time of the reformation, to be papists and Protestant dissenters ; both of which
were supposed to be equally schismatics in not communicating with the
national church; with this difference, that the papists divided from it upon ma
terial, though erroneous, reasons ; but many of the dissenters upon matters of
indifference, or, in other words, upon no reason at all. Yet certainly our ances
tors were mistaken in their plans of compulsion and intolerance. The sin of
schism, as such, is by no means the object of temporal coercion and punishment.
If, through weakness of intellect, through misdirected piety, through perverseness and acerbity of temper, or (which is often the case) through a prospect of
secular advantage in herding with a party, men quarrel with the ecclesiastical
establishment, tho civil magistrate has nothing to do with it, unless their tenets
and practice are such as threaten ruin or disturbance to the state. He is bound
indeed to protect the established church ; and, if this can be better effected by
admitting none but its genuine members to offices of trust and emolument, he
is certainly at liberty so to do : the disposal of offices being matter of favour
and discretion. But, this point being once secured, all persecution for diversity
of opinions, however ridiculous or absurd they may be, is contrary to every
principle of sound policy and civil freedom. The names and subordination of
*531 the clergy, the posture of devotion, the materials and *colour of the
J minister's garment, the joining in a known or unknown form of prayer,
nnd other matters of the same kind, must be left to the option of every man's
private judgment.
"With regard, therefore, to Protestant dissenters, although the experience of
their turbulent disposition in former times occasioned several disabilities and
restrictions (which I shall not undertake to justify) to be laid upon them by
(•) By an ordinance, (Aug. 23, 1645.) which continued till indictment, to a discretionary fine not exceeding fifty
the rettocation, to preach, write, or print any thing in de- pounds. Scubell. 98.
"ogation or depraving of the directory for the then esta- (■) Book i. page 8.
aligned Preabvterian worebip, subjected the offender, upon
3«2
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abundance of statutes/!/) yet at length the legislature, with a sphit of true
selves, when inextended
magnanimity,
power, had
that
held
indulgence
to be countenancing
to these sectaries
schism and
which
denica
they to
them
the
church of England.(z) The penalties are conditionally suspended by the statute
1 "W. and M. st. 1, c. 18, "for exempting their majesties' Protestant subjects, dis
senting from the church of England, from the penalties of certain laws," com
monly called the toleration act ; which is confirmed by the statute 10 Anne, c. 2,
tvnd declares that neither the laws above mentioned, nor the statutes 1 Eliz. c. 2,
§ 14, 3 Jac. I. c. 4 & 5, nor any other penal laws made against popish recu
sants, (except the test acts,) shall extend to any dissenters other than papists
and such as deny the Trinity : provided, 1. that they take the oaths of alle
giance and supremacy (or make a similar affirmation, being Quakers)(a) and
subscribe the declaration against popery; 2. that they repair to some congre
gation certified to and registered in the court of the bishop or archdeacon, or at
the county sessions ; 3. that the doors of such meeting-house shall be unlocked,
unbarred, and unbolted ; in default of which the persons meeting there are still
liable to all the penalties of the former acts. Dissenting teachers, in order to bo
exempted from the penalties of the statutes 13 & 14 Car. II. c. 4, 15 Car. II. c.
6, 17 Car. II. c. 2, and 22 Car. II. c. 1, are also to subscribe the articles of re
ligion mentioned in the statute 13 Eliz. c. 12, (which only concern the confession
of the true Christian faith and the doctrine of the sacraments,) with an express
exception *of those relating to the government and powers of the church r*5J
and to infant baptism; or, if they scruple subscribing the same, shall
make and subscribe the declaration prescribed by statute 19 Goo. III. c. 41,
professing themselves to be Christians and Protestants, and that they believe
the scriptures to contain the revealed will of God, and to be the rule of doctrine
and practice. Thus, though the crime of non-conformity is by no means uni
versally abrogated, it is suspended and ceases to exist with regard to those
Protestant dissenters during their compliance with the conditions imposed by
these acts; and, under these conditions, all persons, who will approve themselves
no papists or oppugners of- the Trinity, are left at full liberty to act as their
consciences shall direct them in the matter of religious worship. And if any
person shall wilfully, maliciously, or contemptuously disturb any congregation
assembled in any church or permitted meeting-house, or shall misuse any
preacher or teacher there, he shall (by virtue of the same statute, 1 W. & M.)
be bound over to the sessions of the peace and forfeit twenty pounds.' But, by
statute 5 Geo. I. c. 4, no mayor or principal magistrate must appear at any dis
senting meeting with the ensigns of his office,(6) on pain of disability to hold
that or any other office : the legislature judging it a matter of propriety that a
mode of worship set up in opposition to the national, when allowed to bo exer
cised in peace, should t>e exercised also with decency, gratitude, and humility.
Dissenters also, who subscribe the declaration of the act 19 Geo. III., are ex
empted (unless in the case of endowed schools and colleges) from the penalties
of the statutes 13 & 14 Car. II. c. 4, and 17 Car. II. c. 2, which prohibit (upon
pain of fine and imprisonment) all persons from teaching school, unless they be
(r) 83 Eliz. c. 1. 28 Eliz. c. 6. 35 Eliz. a. L 22 Car. II. (•) See stat. 8 Geo I. o. 6.
c 1.
(b) Sir Humphrey Edwin, a lord major of London, had
(■) The ordinance of 1645 (before cited) Inflicted Imprison- the imprudence, soon after the toleration act, to go to a
ment for a year on the third offence, and pecuniary penal- Presbyterian meeting-house in hit formalities; which is
ties on the former two, In case of using the Book of Common alluded to by Dean Swift, in his Tale of a Tub, under the
Prayer not only in a place of public worship, but also in allegory of Jack getting on a groat horse and eating custard,
any private family.
* To constitute an offence within this act, the party mutt come into the place of worship.
See 5 T. R. 542. The enactment is repeated, without the words " come into," in the 52
Geo. III. c. 155, s. 12, which imposes the heavier penalty of 40/. The act applies only
where the thing is done wilfully and of purpose maliciously to disturb the congregation
or misuse the preacher. Per Abbott, C. J. 2 B. & C. 699 ; ted vid. Peake, R. 132. 5 T. R.
542. Each defendant is liable to the penalty. 5 T. R. 542. An indictment found al
sessions may be removed into King's Bench by prosecutor before verdict. 5 T. R. 512
4 M. k S. 508.—Cuittv.
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licensed by the ordinary, and subscribe a declaration of conformity to th<*
liturgy of the church, and reverently frequent divine service, established by the
laws of this kingdom.4
As to papists, what has been said of the Protestant dissenters would hold
**>VI equally strong for a general toleration of them ; *provided their separation
J was founded only upon difference of opinion in religion, and their prin
ciples did not also extend to a subversion of the civil government. If once they
could be brought to renounce the supremacy of the pope, they might quietly
enjoy their seven sacraments, their purgatory and auricular confession, their
worship of relics and images, nay, even their transubstantiation. But while they
acknowledge a foreign power superior to the sovereignty of the kingdom, they
cannot complain if the laws of that kingdom will not treat them upon the
footing of good subjects.
Let us therefore now take a view of the laws in force against the papists;
who may be divided into three classes, persons professing popery, popish recu
sants convict, and popish priests. 1. Persons professing the popish religion,
besides the former penalties for not frequenting their parish church, are dis
abled from taking their lands, either by descent or purchase, after eighteen
years of age, until they renounce their errors; they must at the age of twentyone register their estates before acquired, and all future conveyances and wills
relating to them; they are incapable of presenting to any advowson, or granting
to any other person any avoidance of the same; they may not keep or teach
any school, under pain of perpetual imprisonment ; and if they willingly say or
hear mass, they forfeit the one two hundred, the other one hundred marks,
and each shall suffer a year's imprisonment. Thus much for persons who,
from the misfortune of family prejudices or otherwise, have conceived an un
happy attachment to the Bomish church from their infancy and publicly pro
fess its errors. But if any evil industry is used to rivet these errors upon them,
if any person sends another abroad to be educated in the popish religion or to
reside m any religious house abroad for that purpose, or contributes to their
4 The 13 & 14 Car. II. c. 1. 17 Car. II. c. 2, and 22 Car. II. c. 1, are repealed by the 52
Geo. III. c. 155, s. 1, by which all places of religious worship of Protestants must be
certified to the bishop of the diocese, or the archdeacon of the archdeaconry, or to the
justices at the general or quarter sessions, and shall be also registered ; and a penalty to
the amount of 201. and not less than 20«. may be inflicted for permitting meetings in
places not so certified or registered ; and, by sect. 4, every person teaching or preaching
at, or being in, such place so certified, is exempted from penalties, as a person who has
taken the oath and made the declaration prescribed by the 1 W. & M. st. 1, c. 18, or any
act amending the same. By sect. 5, every one preaching or teaching at such place so
certified shall, when required by a magistrate, take and subscribe the oath and declara
tion specified in the 19 Geo. III. c. 44 ; and, if he refuse to take it, he must not teach or
preach, under a penalty of not exceeding 10/. nor less than 10s. ; but he need not go
more than five miles from his place of residence to take such oath ; and, by sect. G. such
person may compel a justice to administer such oath to him, and to attest his sub
scription to such declaration and give him a certificate thereof. By sect. 11, no place
of public meeting for religious worship must have the doors fastened, so as to prevent
persons entering therein during the time of such meeting, under a penalty to the teacher
of not exceeding 20/. nor less than 10s. By sect. 13, the act is not to affect the cele
bration of divine service, according to the rights of the Church of England and Ireland,
by ministers of such church, in places before then used for that purpose, or licensed or
consecrated by any person so to do, nor affect the jurisdiction of bishops or others exer
cising lawful authority in the church over the said church, according to the rules and
discipline of the same and to the laws of the realm. And, by sect. 14, the act is not to
extend to Quakers, nor to meetings convened by them, or in any manner to affect any
act relating to them, except those expressly above repealed.—Chittt.
By a still more important statute, (9 Geo. IV. c. 17,) the former acts which imposea
the necessity of receiving the sacrament as a test or qualification for holding corporation
offices and employments were repealed, and a declaration to be made within six months
after admittance in lieu of the sacramental test is substituted ; but the not making the
declaration which is intended for the protection of the Protestant Church renders th«
appointment void.—Stewart.
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maintenance when there; *both the sender, the sent, and the contributor r »=«
are disabled to sue in law or equity, to be executor or administrator to >■ v
any person, to take any legacy or deed of gift, and to bear any office in the
realm, and shall forfeit all their goods and chattels, and likewise all their real
estate for life. And where these errors are also aggravated by apostasy or
perversion, where a person is reconciled to the see of Rome, or procures others
to be reconciled, the offence amounts to high treason. 2. Popish recusants, con
victed in a court of law of not attending the service of the church of England,
are subject to the following disabilities, penalties, and forfeitures, over and above
those before mentioned. They are considered as persons excommunicated ;
they can hold no office or employment ; they must not keep arms in their
houses, but the same may be seized by the justices of the peace ; they may
not come within ten miles of London, on pain of 100Z. ; they can bring no
action at law, or suit in equity : they are not permitted to travel above five
miles from home, unless by license, upon pain of forfeiting all their goods ; and
they may not come to court under pain of lOOi. No marriage or burial of such
recusant, or baptism of his child, shall be had otherwise than by the ministers
of the church of England, under other severe penalties. A married woman,
when recusant, shall forfeit two-thirds of her dower or jointure; may not be
executrix or administratrix to her husband, nor have any part of his goods;
and during the coverture may be kept in prison, unless her husband redeems
her at the rate of lOi. a month, or the third part of all his lands. And, lastly,
as a feme-covert recusant may be imprisoned, so all others must, within three
months after conviction, either submit and renounce their errors, or, if re
quired so to do by four justices, must abjure and renounce the realm : and if
guilty
they doofnot
felony,
depart,
andor suffer
if theydeath
returnaswithout
felons without
the king's
thelicense,
benefit
they
of shall
clergy.
be
There is also an inferior species of recusancy, (refusing to make the declaration
against
proper magistrate,)
popery enjoined
which,
by ifstatute
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30 Car.
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II. within
st. 2, when
ten miles
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of London,
by the
makes him an absolute recusant convict ; or, if at a greater distance, suspends
him from having any seat in *parliament, keeping arms in his house, or r^-j
any horse above the value of five pounds. This is the state, by the laws <now in being,(c) of a lay papist. But, 3. The remaining species or degree, viz.,
popish priests, are in a still more dangerous condition. For by statute 11 & 12
W. III. c. 4, popish priests or bishops celebrating mass or exercising any part
of their functions in England, except in the houses of ambassadors, are liable
to perpetual imprisonment. And, by the statute 27 Eliz. c. 2, any popish priest,
born in the dominions of the crown of England, who shall come over hither
from beyond sea, (unless driven by stress of weather, and tarrying only a rea
sonable time,)(<Z) or shall be in England three days without conforming and
taking the oaths, is guilty of high treason : and all persons harbouring him are
guilty of felony without the benefit of clergy.
This is a short summary of the laws against the papists, under their three
several classes of persons professing the popish religion, popish recusants con
vict, ard popish priests. Of which the president Montesquieu observes,(e)
that thoy are so rigorous, though not professedly of the sanguinary kind, that
they do all the hurt that can possibly be done in cold blood. But in answer to
this it may be observed (what foreigners who only judge from our statute-book
are not fully apprized of) that these laws are seldom exerted to their utmost
rigour : and, indeed, if they were, it would be very difficult to excuse them.
For they are rather to be accounted for from their history, and the urgency of
the times which produced them, than to be approved (upon a cool review) as a
standing system of law. The restless machinations of the Jesuits during the
reign of Elizabeth, the turbulence and uneasiness of the papists under the new
religious establishment, and the boldness of their hopes and wishes for the
(•) Stat 23 Elta. e. 1. 27 Elia. c. 2. 39 Ell*, c 6. 36 Ell*, and 20. 11 A 12 W. III. c. 4. 12 Anne, at. 2, c U. 1 Qeu
til Jao. II. c. 4. 3 Jac. I. c 4 and 6. 7 Jac. I. c. 6. 3 Car. I. at. 2, c. 66. 3 Oeo. I. c. 18. 11 Ooo. II. o. 17.
t.4.3. 26 Car. II. 0.2. 80 Car. IT. HI 1 W. * M. o. 9, 16, (') Rajrm. 377. Latch. 1.
(•) Sp. L. b. xlx. c 27.
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*58 1 Pow<ler-trea8on in the succeeding reign struck a panic into *James L,
J which operated in different ways : it occasioned the enacting of new
laws against the papists, but deterred him from putting them in execution
The intrigues of queen Henrietta in the reign of Charles I., the prospect of a
popish successor in that of Charles II., the assassination-plot in the reign of
king William, and the avowed claim of a popish pretender to the crown in that
and subsequent reigns, will account for the extension of these penalties at
those several periods of our history. But if a time shall ever arrive, and per
haps it is not very distant, when all fears of a pretender shall have vanished,
and the power and influence of the pope shall become feeble, ridiculous, and
despicable not only in England but in every kingdom of Europe, it probably
would not then be amiss to review and soften these rigorous edicts ; at least, till
the civil principles of the Roman Catholics called again upon the legislature to
renew them : for it ought not to be left in the breast of every merciless bigot
to drag down the vengeance of these occasional laws upon inoffensive, though
mistaken, subjects; in opposition to the lenient inclination of the civil magis
trate, and to the destruction of every principle of toleration and religious
liberty.
This hath partly been done by statute 18 Geo. III. c. 60, with regard to such
papists as duly take the oath therein prescribed of allegiance to his majesty,
abjuration of the pretender, renunciation of the pope's civil power, and abhor
rence of the doctrines of destroying and not keeping faith with heretics and
deposing or murdering princes excommunicated by authority of the see of
Borne : in respect of whom only the statute of 11 & 12 W. III. is repealed so
far as it disables them from purchasing or inheriting, or authorizes the appre
hending or prosecuting the popish clergy, or subjects to perpetual imprison
ment either them or any teachers of youth.'
* But now, by the statute 31 Geo. III. o. 32, (amended and explained by the 43 Geo.
III. c. 30,) which may be called the toleration act of the Roman Catholics, all the severe
and cruel restrictions and penalties enumerated by the learned judge are removed
from those Roman Catholics who are willing to comply with the requisitions of that
statute, which are that they must appear at some of the courts of Westminster, or at the
quarter-sessions held for the county, city, or place where they shall reside, and shall
make and subscribe a declaration that they profess the Roman Catholic religion, and
also an oath, which is exactly similar to that required by the 18 Geo. III. c. 60, the sub
stance of which is stated above in the text. On this declaration and oath being duly
made by any Roman Catholic, the officer of the court shall grant him a certificate ; and
such officer shall yearly transmit to the privy council lists of all persons who have thic
qualified themselves within the year in his respective court. The statute (sect. 4) thei
provides that a Roman Catholic thus qualified shall not be prosecuted under any statute
for not repairing to a parish church, nor shall he be prosecuted for being a papist, nor
for attending or performing mass or other ceremonies of the Church of Rome ; provided
(by sect. 5) that no place shall be allowed for an assembly to celebrate such worship until
it is certified to the sessions ; nor shall any minister officiate in it until his name and
description are recorded there. And (by sect. 6 of 31 Geo. III. c. 32) no such place of
assembly shall have its doors locked or barred during the time of meeting or divine
worship.
If any Roman Catholic whatever is elected constable, church-warden, overseer, or into
any parochial office, he may execute the same by a deputy, to be approved as if he were
to act for himself as principal. Id. s. 7. But every minister who has qualified shall be
exempt from serving upon juries and from being elected into any parochial office. Id. s
8. And all the laws for frequenting divine service on Sundays shall continue in force,
except where persons attend some place of worship allowed by this statute or the tole
ration act of the dissenters. 1 W. and M. s. 1, c. 18. Id. s. 9.
If any person disturb a congregation allowed under this act, he shall, as for disturbing
a dissenting meeting, be bound over to the next sessions, and, upon conviction there,
shall forfeit twenty pounds. Sect. 10.
But no Roman Catholic minister shall officiate in any place of worship having a steeple
tud a bell, or at any funeral in a church or churchyard, or shall wear the habits of hii
order except in a place allowed by th> Btatute, or in a private house, where there shall
J86
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In order the better to secure the established church against perils from non
conformists of all denominations, infidels, Turks, Jews, heretics, papists, and
sectaries, there are, however, two bulwarks erected ; called the corporation and
test acts : by the former of which(/) no person can be legally elected to any
office relating to the government of any city or corporation, unless within a
twelvemonth before he has received the sacrament of the Lord's supper ac
cording to the rites of the church of England ; and he is also enjoined to take
the oaths of allegiance and supremacy at the *same time that he takes r*K«
the oath of office ; or, in default of either of these requisites, such elec- L
tion shall be void.' The other, called the test act,(<7) directs all officers, civil
and military, to take the oaths and make the declaration against transubstantiation in any of the king's courts at "Westminster, or at the quarter sessions,
within six calendar months after their admission ; and also within the same
time' to receive the sacrament of the Lord's supper according to the usage of
(/) Stat. 13 Car. H. St. 2, c. 1
(») But. 25 Car. II. c 2, explained by 9 Geo. EL c. 28.
not be more than five persons besides the family. Id. s. 11. This statute shall not
exempt Roman Catholics from the payment of tithes or other dues to the church ; nor
shall it affect the statutes concerning marriages, or any law respecting the succession to
the crown. Id. s. 12. No person who has qualified shall be prosecuted for instructing
youth, except in an endowed school, or a school in one of the English universities ; and
except, also, that no Roman Catholic schoolmaster shall receive into his Bchool the child
of any Protestant father, (id. ss. 13, 14, 15;) nor shall any Roman Catholic keep a school
until his or her name be recorded as a teacher at the sessions. Id. s. 16.
But no religious order is to be established ; and every endowment of a school or college
by a Roman Catholic shall still be superstitious and unlawful. Id. s. 17. And no person
henceforth shall be summoned to take the oath of supremacy and the declaration against
transubstantiation. Id. s. 18. Nor shall Roman Catholics who have qualified be re
movable from London to Westminster, (id. s. 19;) neither shall any peer who has quali
fied be punishable for coming into the presence or palace of the king or queen. Id. s. 20.
And no papist whatever shall be any longer obliged to register their names and estates,
or enrol their deeds and wills. Id. s. 21. And every Roman Catholic who has qualified
may be permitted to act as a barrister, attorney, and notary. Id. s. 22.
By the 43 Geo. III. c. 30, Roman Catholics taking the oath and making the declaration
prescribed by 31 Geo. III. c. 32 shall be entitled to all the benefits given by 10 Geo. III.
c. 60, as fully as if they had taken the oath therein prescribed.
The Roman Catholics cannot sit in either house of parliament, because every member
of parliament must take the oath of supremacy, and repeat and subscribe the declaration
against transubstantiation, (see 1 book, 162 ;) nor can they vote at elections for the mem
bers of the house of commons, because before they vote they must take the oath of
supremacy. Ibid. 180.
The Roman Catholics in Ireland are permitted to vote at elections, but they cannot
sit in either house of parliament.
A bequest or disposition for the purpose of educating children in the Roman Catholic
religion is unlawful. But the fund will not pass to the testator's next of kin, but it shall
be applied to such charitable purposes as his majesty shall please to direct by his signmanual. 7 Ves. Jr. 490.—Christian.
By 43 Geo. III. c. 30, all Roman Catholics who shall take and subscribe the declaration
and oath specified in the 31 Geo. III. c. 32 are as fully entitled to the benefits of the 18
Geo. III. c. 60 as if the oath prescribed by that act had been taken.
53 Geo. III. c. 128 provides certain rules as to taking commissions in the army, and
relieves Roman Catholics from the restrictions and penalties contained in 25 Car. II. c. 2.
—Chitty.
By stat. 10 Geo. IV. c. 7, almost all disabilities are removed from persons professing
this religion. Roman Catholics now enjoy all the privileges attached to property which
are enjoyed by their fellow-subjects.—Stewart.
' By the 5 Geo. I. c. 6, s. 3, the election into a corporate office shall not be void on
account of the person elected having omitted to receive the sacrament within a year
before the election, unless he shall be removed within six months after his election, 01
unless a prosecution be commenced within that time, and be carried on without delay ;
and during that time the office is not void, but only voidable ; and the person elected,
until a removal 01 nrosecution within the time limited, is entitled to all the incidental
rights of his office in as full an extent as if he had actually received the sacrament
within a year previous to his election. 2 Burr. 1016.—Chitty.
* The 25 Car. II. c. 2—the original test act—required that both the sacrament and the
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upon forfeiture of 500i. and disability to hold the said office.8 And of much
the same nature with these is the statute 7 Jac. I. c. 2, which permit* no per
son to be naturalized or restored in blood but such as undergo a like test:
which test having been removed in 1753, in favour of the Jews, was the next
session of parliament restored again with some precipitation.
Thus much for offences which strike at our national religion, or the doctriDO
and discipline of the church of England in particular. I proceed now to con
sider some gross impieties and general immoralities which are taken notice of
and punished by our municipal law ; frequently in concurrence with the eccle
siastical, to which the censure of many of them does also of right appertain ;
though with a view somewhat different : the spiritual court punishing all sinful
enormities for the sake of reforming the private sinner, pro salute animce; while
the temporal courts resent the public affront to religion and morality on which
all governments must depend for support, and correct more for the sake of
example than private amendment.
IV. The fourth species of offences, therefore, more immediately against God
and religion, is that of blasphemy against the Almighty hj denying his being or
providence; or by contumelious reproaches of our Saviour Christ.* "Whithei
also may be referred all profane scoffing at the holy scripture, or exposing it to
contempt and ridicule. These are offences punishable at common law by fine
and imprisonment, or other infamous corporal punishment ;(A) for Christianity
is part of the laws of England. (i)
V. Somewhat allied to this, though in an inferior degree, is the offence of
*60 1 Pr°fane an& common swearing and *cursing. By the last statute against
-! which, 19 Geo. II. c. 21, which repeals all former ones, every labourer,
sailor, or soldier profanely cursing or swearing shall forfeit Is. ; every other
person, under the degree of a gentleman, 2s. ; and every gentleman, or person
of superior rank, 5s., to the poor of the parish ; and, on the second conviction,
double; and for every subsequent offence, treble the sum first forfeited; with
all charges of conviction : and in default of payment shall be sent to the house
of correction for ten days. Any justice of the peace may convict upon his own
hearing, or the testimony of one witness ; and any constable or peace officer,
upon his own hearing, may secure any offender and carry him before a justice
(») 1 Hawk. P. C. 7.
(<) 1 Ventr. 293. 2 Strange, 834.
oaths should be taken within three months ; and, by subsequent statutes, the time for
taking the oaths has been enlarged to six months ; but the time for taking the sacrament
remains unaltered, which must still be taken within three months after admission into
the office. And, by several statutes subsequent to the test act, various descriptions of
persons, whose offices are not considered civil or military, are required to take the oaths
within six months after their respective appointments, though they are not required to
take the sacrament. Among these are all ecclesiastical persons promoted to benefices,
members of colleges who have attained the age of eighteen years, teachers of scholars or
pupils, dissenting ministers, high constables, and practisers of the law. 1 Geo. I. st. 2, c.
*3. 2 Geo. II. c. 31. 9 Geo. II. c. 26.—Christian.
s But before the end of every session of parliament an act is passed to indemnify all
persons who have not complied with the requisition of the corporation and tes' acts,
provided they qualify themselves within a time specified in the act ; and provided also
that judgment in any action or prosecution has not been obtained against them for their
former omission.—Christian.
• It is not lawful even to publish a correct account of the proceedings in a couit of
justice if it contain matter of a scandalous, blasphemous, or indecent nature, (3 B. k A.
1G7 ;) and a publication stating our Saviour to be an impostor, and a murderer in prin
ciple, and a fanatic, is a libel at common law. 1 B. & C. 26. The general law as to this
offence, as collected from 2 Stra. 834, Fitzg. 64, Barn. R. 162, is that it is illegal to write
against Christianity in general ; that it is also illegal to write against any one of its evi
dences or doctrines, so as to manifest a malicious design to undermine it altogether; but
that it is not illegal to write, with decency, on controverted points, whereby it is pos
sible some articles of belief may be affected.—Chittt.
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and there convict him.10 If the justice omits his duty he forfeits 51., and the
constable 40s. And the act is to be read in all parish churches and public
rant
chapels
fromtheany
Sunday
justice."
afterBesides
every quarter-day,
this punishment
on pain
for taking
of 51., to
God's
be levied
nameby
in war
vain
in common discourse, it is enacted, by statute 3 Jac. I. c. 21, that if, in any stageplay, interlude, or show, the name of the Holy Trinity, or any of the persons
therein, be jestingly or profanely used, the offender shall forfeit 101., one moiety
lo tho king, and the other to the informer.
VI. A sixth species of offence against God and religion, of which our antient
buoks are full, is a crime of which one knows not well what account to give. I
mean the offence of witchcraft, conjuration, enchantment, or sorcery. To deny the
possibility, nay, actual existence, of witchcraft and sorcery is at once flatly to
contradict the revealed word of God, in various passages both of the Old and
New Testament : and the thing itself is a truth to which every nation in th«
world hath in its turn borne testimony, either by examples seemingly well at
tested or by prohibitory laws ; which at least suppose the possibility of com
merce with evil spirits. The civil law punishes with death not only the sorcerers
themselves, but also those who consult them,(j) imitating in the former the
express law of God,(A:) "Thou shalt not suffer a witch to live." And our own
laws, both before and since the conquest, have been *equally penal; rank- r*a.-\
ing this crime in the same class with heresy, and condemning both to the
flames.(0 The president Montesquieu(m) ranks them also Doth together, but
with a very different view: laying it down as an important maxim that we
ought to be very circumspect in the prosecution of magic and heresy; because
the most unexceptionable conduct, the purest morals, and the constant practice
of every duty in life are not a sufficient security against the suspicion of crimes
like these. And indeed the ridiculous stories that are generally told, and the
many impostures and delusions that have been discovered in all ages, are enough
to demolish all faith in such a dubious crime; if the contrary evidence were not
also extremely strong. Wherefore it seems to be the most eligible way to con
clude, with an ingenious writer of our own,(n) that in general there has been
such a thing as witchcraft; though one cannot give credit to any particular
modern instance of it.
Our forefathers were stronger believers when they enacted, by statute 33 Hen.
VIII. c. 8, all witchcraft and sorcery to be felony without benefit of clergy; and
again, by statute 1 Jac. I. c. 12, that all persons invoking any evil spirit, or con
sulting, covenanting with, entertaining, employing, feeding, or rewarding, any
evil spirit ; or taking up dead bodies from their graves to be used in any witch
craft, sorcery, charm, or enchantment; or killing or otherwise hurting any
person by such infernal arts, should be guilty of felony without benefit of clergy,
and suffer death. And if any person should attempt by sorcery to discover
hidden treasure, or to restore stolen goods, or to provoke unlawful love, or to
hurt any man or beast, though the same were not effected, he or she should
suffer imprisonment and pillory for the first offence, and death for the second.
These acts continued in force till lately, to the terror of all antient females in
tho kingdom : and many poor wretches were sacrificed thereby to the prejudice
of their neighbours and their own illusions; not a few having, by some means
cr other, confessed the fact at tho gallows. But all executions for this dubious
Crime are now at an end ; our legislature having at length followed the wise
(f) Oi. 1.9, c. 18.
(») Sp. L. b. xli. c. 4.
(*) Exod. xili. 18.
(») Mr. Adillwn, Sped. No. 11".
(') 3 Iu«t.44.
10 The conviction must be within eight days after the offence. ? 12. Each oath or
curse being a distinct complete offence, there can be no question, I conceive, but a
person may incur any number of penalties in one day,—though Dr. Burn doubts whether
any number of oaths or curses in one day amounts to more than one offence. 3 Burn, 325
Persons belonging to his majesty's navy, if guilty of profane cursing and swearing, are
liable to suffer such punishment as a court-martial shall think proper to inflict. 22 Geo
II. c. 33.—Chitty.
11 By the 4 Geo. IV. c. 31, this latter provision is repealed.—Chitty.
Vol. II.—24
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•62 1 example °f *Louis XIV. in France, who thought proper, by an edict, to
J restrain the tribunals of justice from receiving informations of witch
craft (o) And accordingly it is with us enacted, by statute 9 Geo. II. c. 5, that
no prosecution shall for the future be carried on against any persons for conju
ration, witchcraft, sorcery, or enchantment. But the misdemeanour of persons
pretending to use witchcraft, tell fortunes, or discover stolen goods, by skill in
the occult sciences, is still deservedly punished with a year's imprisonment, and
standing four times in the pillory."
VII. A seventh species of offenders in this class are all religious impostors :
such as falsely pretend an extraordinary commission from heaven, or terrify
and abuse the people with false denunciations of judgments. These, as tending
to subvert all religion by bringing it into ridicule and contempt, are punishable
by the temporal courts with fine, imprisonment, and infamous corporal punishiuent.Q>)
VIII. Simony, or the corrupt presentation of any one to an ecclesiastical
benefice for gift or reward, is also to be considered as an offence against religion ;
as well by reason of the sacredness of the charge which is thus profanely bought
and sold, as because it is always attended with perjury in the person pre
sented.^)" The statute 31 Eliz. c. 6 (which, so far as it relates to the forfeiture
of the right of presentation, was considered in a former book)(r) enacts that if
any patron, for money or any other corrupt consideration or promise, directly
or indirectly given, shall present, admit, institute, induct, instal, or collate, any
person to an ecclesiastical benefice or dignity, both the giver and taker shall
forfeit two years' value of the benefice or dignity; one moiety to the king, and
the other to any one who will sue for the same. If persons also corruptly re
sign or exchange their benefices, both the giver and taker shall in like manner
forfeit double the value of the money or other corrupt consideration." And
*63 1 Per80n8 wn0 shall *corruptly ordain or license any minister, or procure
him to be ordained or licensed, (which is the true idea of simony,) shall
incur a like forfeiture of forty pounds ; and the minister himself of ten pounds,
besides an incapacity to hold any ecclesiastical preferment for seven years after
wards. Corrupt elections and resignations in colleges, hospitals, and other
eleemosynary corporations, are also punished by the same statute with forfeiture
>)f the double value, vacating the place or office, and a devolution of the right
nf election for that turn to the crown.15
LX. Profanation of the Lord's day, vulgarly (but improperly) called sabbath<•) Voltaire, SkL Lnuit XTV. ch. 29. Mod. Un. Hint. xxt.
(J>) 1 Hawk. P. C. 7.
JI5. Yet Vooghlnnn (tie droit crimiml, 363, 469) still reck(I) 3 Inrt. 166.
pr* np sorcery and witchcraft among the crimes punishable
(r) See Itook li. p. 279.
iii France.
" By the vagrant act, (5 Geo. IV. c. 8, s. 4,) persons pretending or professing to tell
fortunes, or using any subtle craft, means, or device, by palmistry, or otherwise, to
deceive and impose on any of his majesty's subjects, are rogues and vagabonds.—
Chittv.
" But, according to 2 Bla. Rep. 1052, 1 Ld. Raym. 449, Moore, Rep. 564, simony is not
an offence criminally punishable at common law.—Chittt.
" Any resignation or exchange for money is corrupt, however apparently fair the
transaction : as where a father, wishing that his son in ordera should be employed in the
duties of his profession, agreed to secure, by a bond, the payment of an annuity exactly
equal to the annua; produce of a benefice, in consideration of the incumbent's resigning
in favour of his son. The annuity being afterwards in arrear, the bond was put in suit.
Mid the defendant pleaded the simoniacal resignation in bar; and lord Mansfield and
the court, though they declared that it was an unconscientious defence, yet, as the
•■esignation had been made for money, determined that it was corrupt and simoniacal
and in consequence that the loud was void. Young vs. Jones, E. T. 1782.—Christian.
16 By stat. 9 Geo. IV. c. 94, bonds of resignation of any benefice in favour of a son,
grandson, brother, uncle, nephew, or grand-nephew, upon notice or request, are rendered
valid, notwithstanding the 31 Eliz. c 6 ; but the new act is not to extend to any engage
ments unless the deed be deposited within two months with the registrar of the diocese
or peculiar jurisdiction wherein the benefice is situated. The passing of this act, it is
believed, arose out of the fluctuating and contradictory decisions of our courts upon the
•ulgect.—Chittt.
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breaking, is » ninth offence against God and religion, punished by the municipal
law of England. For, besides the notorious indecency and scandal of permit
ting any secular business to be publicly transacted on that day in a country
professing Christianity, and the corruption of morals which usually follows its
profanation, the keeping one day in tho seven holy, as a time of relaxation and
refreshment as well as for public worship, is of admirable service to a state,
considered merely as a civil institution. It humanizes, by the help of conver
sation and society, the manners of the lower classes, which would otherwise
degenerate into a sordid ferocity and savage selfishness of spirit ; it enables tho
industrious workman to pursue his occupation in the ensuing week with health
and cheerfulness ; it imprints on the minds of the people that sense of their
duty to God so necessary to make them good citizens, but which yet would be
worn out and defaced by an unremitted continuance of labour, without any
stated times of recalling them to the worship of their Maker. And, therefore,
the laws of king Athelstan(s) forbade all merchandizing on the Lord's day,
under very severe penalties. And by the statute 27 Hen VI. c. 5, no fair or
market shall be held on the principal festivals, Good Friday, or any Sunday,
(except the four Sundays in harvest,) on pain of forfeiting the goods exposed to
sale. And since, by the statute 1 Car. I. c. 1, no persons shall assemble out of
their own parishes for any sport whatsoever upon this day ; nor, in their pa
rishes, shall use any bull or *bear baiting, interludes, plays, or other unlaw- r
ful exercises or pastimes ; on pain that every offender shall pay 3s. 4d to
the poor. This statute does not prohibit, but rather impliedly allows, any innocent
recreation or amusement, within their respective parishes, even on the Lord's day,
after divine service is over. But, by statute 29 Car. II. c. 7, no person is allowed
to work on the Lord's day, or use any boat or barge, or expose any goods to
sale ; except meat in public houses, milk at certain hours, and works of necessity
or charity, on forfeiture of 5s. Nor shall any drover, carrier, or the like travel
npon that day, under pain of twenty shillings."
X. Drunkenness is also punished, by statute 4 Jac. I. c. 5, with the forfeiture
of 5s., or tho sitting six hours in the stocks : by which time the statute pre
sumes the offender will have regained his senses, and not be liable to do
mischief to his neighbours. And there are many wholesome statutes by way
of prevention, chiefly passed in the same reign of king James I., which regu
late the licensing of alehouses, and punish persons found tippling therein ; or
the master of such houses permitting them."
(•) c. 24.
14 It has been recently held that the driver of a stage-wan to and from London to York is
a common carrier within the meaning of 3 Car. I. c. 1, and subject to the penalties thereof
for travelling on Sunday. Eex vs. Middleton, 4 D. &, R. 824. Where a parol contract was
entered into for the purchase of a horse above the value of 10?., on a Sunday, with a war
ranty of soundness, and the horse was not delivered and paid for until the following
Tuesday, held, first, that the contract was not complete until the latter day ; and, second,
that supposing it to be void within the 29 Car. II. c. 7, s. 2, still it was not an available
objection on the part of the vendor in an action for a breach of the warranty, the vendee
being ignorant of the fact that the former was exercising his ordinary calling on the
Sunday. Bloxsome vs. Williams, 5 D. 4 R. 82. 3 B. & C. 232.
The 11 & 12 W. III. c. 21, and all other acts for the regulation of watermen plying upon
the river Thames, are repealed by the 7 & 8 Geo. IV. c. 75, which permits a limited
number of watermen, under certain regulations, to ply upon the Thames, within certain
specified limits, on Sundays. By 29 Car. II. c. 7, no arrest can be made nor process
served on a Sunday except for treason, felony, or breach of the peace. Ante, book iii.
290. Neither is the hundred answerable to the party robbed for a robbery committed on a
Sunday. But where a plaintiff was robbed in going to his parish church, in his coach,
on a Sunday, he recovered against the hundred, under the statute of Winton, (13 Edw.
I. st. 2,) the court observing that the statute of Charles must be construed to extend only
to cases of travelling, and that it might have been otherwise if the plaintiff had been
making visits, or the like. Teshmaker vs. The Hundred of Edmonton, M. 7 Geo. I. See
1 Stra. 406. Com. 345. Killing game on a Sunday is prohibited, under heavy penalties,
by 13 Geo. III. c. 80.—Chitty.
"Justices of the peace have an absolute an 1 uncontrolled power and discretion in
17J

64

PUBLIC WRONGS.

[Book IV

XL T.ie last offence which I shall mention, mo.-e immediately against re
ligion and morality, and cognizable by the temporal courts, is that of open anil
notorious lewdness; either by frequenting houses of ill fame, which is an indict
able offence ;(f)18 or by some grossly scandalous and public indecency, for which
the punishment is by fine and imprisonment.(u)1* In the year 1650, when the
ruling power found it for their interest to put on the semblance of a very ex
traordinary strictness and purity of morals, not only incest and wilful adultery
were made capital crimes, but also the repeated act of keeping a brothel, or
committing fornication, were (upon a second conviction) made felony without
benefit of clergy. (w) But at the restoration, when men, from an abhorrence
of the hypocrisy of the late times, fell into the contrary extreme of licentiousness, it was not thought proper to renew a law of *such unfashionable
J rigour. And these offences have been ever since left to the feeble coer
cion of the spiritual court according to the rules of the canon law ; a law which
has treated the offence of incontinence, nay, even adultery itself, with a great
degree of tenderness and lenity, owing perhaps to the constrained celibacy ol
its first compilers. The temporal courts therefore take no cognizance of thi
crime of adultery otherwise than as a private injury.(x)
But, before we quit this subject, we must take notice of the temporal punish
(<)
208.168.
(-)
Scohell,
(•) Poph.
1 Sidert
(•) See
bort121.
111. p. 139.
granting and refusing ale-licenses ; but if it should appear from their own declarations
or the circumstances of their conduct that they have either refused or granted a license
from a partial or corrupt motive, they are punishable in the court of King's Bench by
information, or they may be prosecuted by indictment. 1 Burr. 556. 1 T. R. 692.
But the court of King's Bench refused a mandamus to justices to rehear an appli
cation for an ale-house license, which they had refused, though it was suggested that
their refusal had proceeded from a mistaken view of their jurisdiction. Rex vs. Farringdon Without, (Justices,) 4 D. & R. 735. So they refused a mandamus to rehear a similar
application at any other period of the year than within the first twenty days of Septem
ber, though the justices might have refused the license under a mistake of the law. Rex
vs. Surrey, (Justices,) 5 D. & R. 308.—Chittt.
18 As to the offence of keeping or frequenting bawdy-houses, see post, 167. A woman
cannot be indicted for being a bawd generally ; for the bare solicitation of chastity is not
indictable. Hawk. b. 1, c. 74. 1 Salk. 382.—Chitty.
" Many offences of private incontinence fall properly and exclusively under the juris
diction of the ecclesiastical court, and are appropriated to it ; but where the incontinence
or lewdness is public, or accompanied with conspiracy, it is indictable.
able.
Exposing
See 1a Sid.
party's
168.person
2 Camp.
to the89.public
1 Keb.
view
620.
is anAnd,
offence
by the
contra
vagrant
bonos act,
mores,
(5 and
Geo. indict
IV. c.
83, s. 4,) exposing a man's person with intent to insult a female is an offence for which
the offender may be treated as a rogue and vagabond ; and so is the wilfully exposing an
obscene print or indecent exhibition: indeed, this would be an indictable offence at
common law. 2 Stra. 789. 1 Barn. Rep. 29. 4 Burr. 2527, 2574. And, by the same act
of 5 Geo. IV. c. 83, s. 3, every common prostitute wandering in public and behaving in a
riotous and indecent manner may be treated as an idle and disorderly person within the
meaning of that act.
Publicly selling and buying a wife is clearly an indictable offence, (3 Burr. 1438 ;) and many
prosecutions against husbands for selling and others for buying have recently been sus
tained, and imprisonment for six months inflicted.
Procuring or endeavouring to procure the seduction of a girl seems indictable. 3 St.
Tr. 519. So is endeavouring to lead a girl into prostitution. 3 Burr. 1438; and see post,
209, 212, as to the offence of seduction.
It is an indictable offence to dig up and carry away a dead body out of a churchyard.
2 T. R. 733. Leach, C. L. 4th ed. 497, S. C. 2 East, P. C. 652 ; post, 236; ante, 2 book,
429. And the mere disposing of a dead body for gain and profit is an indictable offence.
Runs. & R. C. C. 366, note. 1 Dowl. & R. N. P. C. 13. And it is a misdemeanour to
arrest a dead body, and thereby prevent a burial in due time. 4 East, 465. The punish
ment for such an offence is fine and imprisonment. 2 T. R. 733.
All such acts of indecency and immorality are public misdemeanours, and th"
offenders may be punished either by an information granted by the court of King'r
Bench, or by an indictment preferred before a grand jury at the assizes or quarter
wesions.—Cn ittv.
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ment for having bastard children, considered in a criminal light; for, with re
gard to the maintenance of such illegitimate offspring, which is a civil concern,
we have formerly spoken at large.(y) By the statute 18 Eliz. c. 3, two justices
may tako order for the punishment of the mother and reputed father, but what
that punishment shall be is not therein ascertained ; though the contemporary
exposition was that a corporal punishment was intended. (z) By statute 7
Jac. I. c. 4, a specific punishment (viz., commitment to the houso of correction)
is inflicted on the woman only. But in both cases it seems that the penalty can
only be inflicted if the bastard becomes chargoable to the parish ; for otherwise
the very maintenance of the child is considered as a degree of punishmont.
By the last-mentioned statute, the justice may commit the mother to the house
of correction, there to be punished and set on work for one year; and in case
of a second offence, till she find sureties nerer to offend again.*1

"CHAPTER V.

[*66

OF OFFENCES AGAINST THE LAW OF NATIONS.
According to the method marked out in the preceding chapter, we are next
to consider the offences more immediately repugnant to that universal law of
•ociety, which regulates the mutual intercourse between one state and another;
those, I mean, which are particularly animadverted on, as such, by the English
law.
The law of nations is a system of rules, deducible by natural reason, and
established by universal consent among the civilized inhabitants of the world ;(a)
in order to decide all disputes, to regulate all ceremonies and civilities, and to
insure the observance of justice and good faith in that intercourse which must
frequently occur between two or more independent states, and the individuals
belonging to each. (6) This general law is founded upon this principle,—that
different nations ought in time of peace to do one another all the good they
can, and in time of war as little harm as possible, without prejudice to their
own real interests, (c) And, as none of these states will allow a superiority in
the other, therefore neither can dictate or prescribe the rules of this law to the
rest; but such rules must necessarily result from those "principles of j+qj
natural justice in which all the learned of every nation agree ; or they
depend upon mutual compacts or treaties between the respective communrtfes,
in the construction of which there is also no judge to resort to but the law of
nature and reason, being the only one in which all the contracting parties are
equally conversant and to which they are equally subject.
In arbitrary states this law, wherever it contradicts, or is not provided for
by, the municipal law of the country, is enforced by the royal power ; but since
in England no royal power can introduce a new law, or suspend the execution
jf the old, therefore the law of nations (wherever any question arises which is
(»)
page11.468.
(»)
(■) See
Dull.book
Just.i. ch.
(•) See
Sp. book
L. b. i.I. c.p.7.43.
(«) Ff. 1, ».
* The 7 Jac. I. c. 4, 8. 7 (which provided certain punishments for lewd females who
had bastards) is repealed by 50 Geo. III. c. 51, s. 1, which enacts " that in cases when a
woman shall have a bastard child which may be chargeable to the parish, any two justices
before whom such woman shall be brought may commit her, at their discretion, to the
house of correction in their district, for a time not exceeding twelve calendar months
nor less than six weeks." By section 3, upon the woman's good behaviour during her
confinement, any two justices may release and discharge her from further confinement
By section 4, justices are restrained from committing any woman till she has been
delivered one month. The child must be chargeable, or likely to become so, in order to
authorize a conviction. 2 Nolan, 256, 3d ed — ^iittt.
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properly the object of its jurisdiction) is here adopted m its full extent by the
common law, and is held to be a part of the law of the land. And those act*
of parliament which have from time to time been made to enforce this uni
versal law, or to facilitate the execution of its decisions, are not to be con
sidered as introductive of any new rule, but merely as declaratory of the old
fundamental constitutions of the kingdom, without which it must cease to be a
part of the civilized world. Thus, in mercantile questions, such as bills of ex
change and the like; in all marine causes, relating to freight, average, demur
rage, insurances, bottomry, and others of a similar nature; the law-inerchant,(d) which is a branch of the law of nations, is regularly and constantly
adhered to. So too in all disputes relating to prizes, to shipwrecks, to hostages
and ransom-bills, there is no other rule of decision but this great universal law,
collected from history and usage, and such writers of all nations and languages
as are generally approved and allowed of.1
But though in civil transactions and questions of property between the sub
jects of different states the law of nations has much scope and extent as
adopted by the law of England ; yet the present branch of our inquiries will
♦681 *"a^ *w'*nm a narrow compass, as offences against the law of nations can
J rarely be the object of the criminal law of any particular state. For
offences against this law are principally incident to whole states or nations : in
which case recourse can only be had to war, which is an appeal to the God of
hosts to punish such infractions of public faith as are committed by one inde
pendent people against another ; neither state having any superior jurisdiction
to resort to upon earth for justice. But where the individuals of any state
violate this general law, it is then the interest as well as duty of the govern
ment under which they live to animadvert upon them with becoming severity,
that the peace of tho world may be maintained. For in vain would nations in
their collective capacity observe these universal rules, if private subjects were
at liberty to break them at their own discretion, and involve the two states in
a war. It is therefore incumbent upon the nation injured, first, to demand
satisfaction and justice to be done on the offender by the state to which he be
longs ; and, if that be refused or neglected, the sovereign then avows himself an
accomplice or abettor of his subject's crime, and draws upon his community
the calamities of foreign war.
The principal offences against the law of nations, animadverted on as such
by the municipal laws of England, are of three kinds : 1. Violation of safe-con
ducts; 2. Infringement of the rights of embassadors; and, 3. Piracy."
I. As to the first, violation of safe-conducts or passports, expressly granted by
the king or his embassadors(e) to the subjects of a foreign power in time of mu
tual war, or committing acts of hostilities against such as are in amity, league,
or truce with us, who are here under a general implied safe-conduct : these are
(<) See book 1. p. 273.
(•) Ibid. p. 260.
1 By the 33 Geo. III. c. 66, it was enacted that it was unlawful for any of his majesty's
subjects to ransom, or enter into any contract for ransoming, any ship or merchandise
captured by an enemy; and that all contracts and securities for that purpose, without the
license therein mentioned, were absolutely void; and that every person who entered
into such a contract should be subject to a penalty of 5001.—Christian.
' Under the head of offences against the law of nations in the United States Mr.
Wharton classes the accepting and exercising, by a citizen, a commission to serve a
fbroign state against a state at peace with the United States, (Act of Congress, April 20,
1818, s. 1, 3 Story's Laws, 1694;) fitting out and arming within the limits of the United
States any vessel for a foreign state to cruise against a state at peace with the United
States, (ibid. s. 3 ;) increasing or assisting within the United States any force of armed
vessels of a foreign state at war with a state with which the United States are at peace,
(ibid. s. 5;) setting on foot within the United States any military expedition against a
state at peace with the United States, (ibid. s. 6 ;) suing forth or executing any writ or
process against any foreign minister or his servants, the writs being also declared void,
(Act April 30. 1790, ss. 25, 26, 1 Story, 88 ;) and violating any passport, or in any other
way infracting the law of nations by violence to an ambassador or foreign minister or
their domestics. Ibid. s. 27. Wharton's Amer. Crim. Law, 130.—Sharswood
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breaches of the public faith, without the preservation of which there can be no
intercourse or commerce between one nation and another : and such offences
may, according to the writers upon the law of nations, be a just ground of a
national war; since it is not in the power of *the foreign prince to cause r*oq
justice to be done to his subjects by the very individual delinquent, but L
ho must require it of the whole community. And as, during the continuance
of any safe-conduct, either express or implied, the foreigner is under the pro
tection of the king and the law, and, more especially, as it is one of the articles
of magna charta(J) that foreign merchants should be entitled to safe-conduct
and security throughout the kingdom, there is no question but that any viola
tion of either the person or property of such foreigner may be punished by in
dictment in the name of the king, whose honour is more particularly engaged
in supporting his own safe-conduct. And, when this malicious rapacity was not
confined to private individuals, but broke out into general hostilities, by the
statute 2 lien. V. st. 1, c. 6, breaking of truce and safe-conducts, or abetting and
receiving the truce-breakers, was (in affirmance and support of the law of na
tions) declared to be high treason against the crown and dignity of the king,
and conservators of truce and safe-conducts were appointed in every port, and
empowered to hear and determine such treasons (when committed at sea) ac
cording to the antient marine law then practised in the admiral's court, and,
together with two men learned in the law of the land, to hear and determine
according to that law the same treasons, when committed within the body of
any county. Which statute, so far as it made these offences amount to treason,
was suspended by 14 Hen. VI. c. 8, and repealed by 20 Hen. VI. c. 11, but re
vived by 29 Hen. VI. c. 2, which gave the same powers to the lord chancellor,
associated with either of the chief justices, as belonged to the conservators of
truce and their assessors ; and enacted that, notwithstanding the party be con
victed of treason, the injured stranger should have restitution out of his effects
prior to any claim of the crown. And it is further enacted, by the statute 31
Hen. "V I. c. 4, that if any of the king's subjects attempt or offend upon tho sea,
or in any port within the king's obeisance, against any stranger in amity,
league, or truce, or under safe-conduct, and especially by attaching *his r+<jn
person, or spoiling him or robbing him of his goods, the lord chancellor, L
with any of the justices of either the king's bench or common pleas, may cause
full restitution and amends to be made to the party injured.
It is to be observed that the suspending and repealing acts of 14 & 20 Hen.
VI., and also the reviving act of 29 Hen. VI., were only temporary, so that i(
should seem that after the expiration of them all the statute 2 Hen. V. continued
in full force j but yet it is considered as extinct by the statute 14 Edw. IV. c. 4,
which revives and confirms all statutes and ordinances made before the acces
sion of the house of York against breakers of amities, truces, leagues, and safeconducts, with an express exception to the statute of 2 Hen. V. But (however
that may be) I apprehend it was finally repealed by the general statutes of Edw.
VI. and queen Mary, for abolishing new-created treasons ; though Sir Matthew
Hale seems to question it as to treasons committed on the sea. (17) But certainly
the statute of 31 Hen. VI. remains in full force to this day.
II. As to the rights of embassadors, which are also established by the law of
nations, and are therefore matter of universal concern, they have formerly been
treated of at large. (A) It may here be sufficient to remark that the common
law of England recognises them in their full extent by immediately stopping
all legal process, sueO. out through the ignorance or rashness of individuals,
which inay intrench upon the immunities of a foreign minister or any of his
train. And, the more effectually to enforce the law of nations in this respect,
when violated through wantonness or insolence, it is declared, by the statute 7
Anne, c. 12, that all process whereby the person of any embassador, or of his do
mestic or domestic servant, may be arrested, or his goods distrained or seized,
shall be utterly null and void f and that all persons prosecuting, soliciting, 01
(/)»neu. III.c. 30. Soe look i. piige 259, *e.
(#) 1 HaL P. C. 267.
(») See book i. page 253.
A consul is not a public minister within the act. Ante, 3 book, 289. The party, to
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executing such process, being convicted, by confession or the oath of one wit„j, ness, before the *lord chancellor and the chief justices, or any two of
them, shall be deemed violators of the laws of nations and disturbers of
the public repose, and shall suffer such penalties and corporal punishment as
the said judges, or any two of them, shall think fit(i) Thus, in cases of extra
ordinary outrage, for which the law hath provided no special penalty, the legis
lature hath intrusted to the three principal judges of the kingdom an unlimited
power of proportioning the punishment to the crime.
III. Lastly, the crime of piracy, or robbery and depredation upon the high
seas, is an offence against the universal law of society ; a pirate being, accord
ing to Sir Edward Coke,(A:) hostis humani generis. As therefore he has renounced
all the benefits of society and government, and has reduced himself afresh to
the savage state of nature by declaring war against all mankind, all mankind
must declare war against him : so that every community hath a right, by the
rule of self-defence, to inflict that punishment upon him which every individual
would in a state of nature have been otherwise entitled to do, for any invasion
of bin person or personal property.'
By the antient common law, piracy, if committed by a subject, was held to
be a species of high treason, being contrary to his natural allegiance, and by an
alien to be felony only; but now, since the statute of treason, 25 Edw. III. c. 2,
it is held to be only felony in a subject.(i) Formerly it was only cognizable by
the admiralty courts, which proceed by the rules of the civil law.(m) But it
being inconsistent with the liberties of the nation that any man's life should be
taken away, unless by the judgment of his peers or the common law of the land,
the statute 28 Hen. VIII. c. 15 established a new jurisdiction for this purpose,
which proceeds according to the course of the common law, and of which we
shall way more hereafter.
*721
*The offence of piracy, by common law, consists in committing those
J acts of robbery and depredation upon the high seas which, if committed
upon land, would have amounted to felony there.(n) But, by statute, some
other offences are made piracy also : as, by statute 11 & 12 W. III. c. 7, if any
natural-born subject commits any act of hostility upon the high seas against
others of his majesty's subjects, under colour of a commission from any foreign
power, this, though it would only be an act of war in an alien, shall be construed
piracy in a subject. And, further, any commander or other seafaring person
betraying his trust, and running away with any ship, boat, ordnance, ammu
nition, or goods, or yielding them up voluntarily to a pirate, or conspiring to
do these acts, or any person assaulting the commander of a vessel to hinder nim
from fighting in defence of his ship, or confining him, or making or endeavour
ing to make a revolt on board, shall, for each of these offences, be adjudged a
(') Bee the occasion of making this statute, book I. page
(') Ibid.
t66.
(-) 1 Hawk. P. C. 98.
(*) 3 lust. 113.
(») Ibid. 100.
entitle him to the protection of the act, must be a servant, or employed in the ambassa
dor's house, (3 D. & R. 25 ;) and a servant within the meaning of the act must be actually
and bond fide Buch servant. Tidd, Prac. 8th ed, 193. 4 Burr. 2016, 2017. It does not
matter whether the servant is a native of the country where the ambassador resides, or a
foreigner ; and real servants, though not residing with the ambassador, are within the
act. 2 Stra. 797. 3 Wils. 35. 1 B. & C. 563. 2 D. 4 K. 840, S. C. But if the servant do
uot reside in the ambassador's house, and have goods in his own house more than are
necessary for his convenience as such servant, they are not within the protection of the
act. 1 B. & C. 554. 2 D. at R. 833, S. C. The servant's name must be registered in the
secretary of state's office, and transmitted to the sheriff's office, to support a proceeding
against the sheriff for such arrest. 1 Wils. 20, and sect. 5 of 'he statute. Tidd, Prac. 8th
eu. 194.—Chittv.
4 On the subject of piracy under the Constitution of the United States and acts of Confress. see 1 Kent's Com. 183. Wharton's Amer. Crim. Law, 911. Acts of Congress, April
0, 1790, c. 9, s. 8, 1 Story's Laws, 84. Act March 3, 1819, c. 76, s. 5, 3 Story, 1739. Act
15 May, 1820, c. 113, s. 3, 3 Story, 1798. United States vs. Smith, 5 Wheaton, 153. United
States vt. Palmer, 3 Wheaton, 610. United States vs. Kepler, 1 Baldw. 15. United States
a. Klintock, 5 Wheat. 144. United States vs. Pirates, ibid. 184. United States vs. Holmes,
bid. 412.—i-'uARSHOOD.
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pirate, felon, and robber, and shall suffer death, whether he be principal or
merely accessory by setting forth such pirates, or abetting them before the fact,
or receiving or concealing them or their goods after it. And the statute 4 Geo.
T c. 11 expressly excludes the principals from the benefit of clergy. By the
statute 8 Geo. I. c. 24, the trading with known pirates, or furnishing them with
stores or ammunition, or fitting out any vessel for that purpose, or in any wise
consulting, combining, confederating, or corresponding with them, or the forcibly
boarding any merchant vessel, though without seizing or carrying her off, and
destroying or throwing any of the goods overboard, shall be deemed piracy;
and such accessories to piracy as are described by the statute of king William
are declared to be principal pirates, and all parties convicted by virtue of this
act are made felons without benefit of clergy. By the same statutes, also, (to
encourage the defence of merchant vessels against pirates,) the commanders or
seamen wounded, and the widows of such seamen as are slain, in any piratical
engagement, shall be entitled to a bounty, to *be divided among them, r*j§
not exceeding one-fiftieth part of the value of the cargo on board : and *such wounded seamen shall be entitled to the pension of the Greenwich hospital,
which no other seamen are, except only such as have served in a ship of war.
And if the commander shall behave cowardly by not defending the ship, if she
i arries guns or arms, or shall discharge the mariners from fighting, so that the
ship falls into the hands of pirates, such commander shall forfeit all his wages,
and suffer six months' imprisonment.* Lastly, by statute 18 Geo. II. c. 30, any
natural-born subject or denizen who in time of war shall commit hostilities at
sea against any of his fellow-subjects, or shall assist an enemy on that element,
is liable to be tried and convicted as a pirate.6
These are the principal cases in which the statute law of England interposes
to aid and enforce the law of nations as a part of the common law, by inflicting
an adequate punishment upon offences against that universal law committed by
private persons. We shall proceed in the next chapter to consider offences
which more immediately affect the sovereign executive power of our own par
ticular state, or the king and government; which species of crime branches
itself into a much larger extent than either of those of which we have already
treated.
• In the construction of the common law, as enlarged by the statutes mentioned in the
text, it appears that for mariners to seize the captain, put him on shore against his will,
and afterwards employ the ship for their use, is piracy. 2 East, P. C. 796. And embez
zling a ship's anchor and cable is piracy, though the master of the vessel concur in it,
and though the object is to defraud the underwriters, not the insurers. Russ. & R. C. 0.
123. Where the master of a vessel insured the ship and cargo, landed the goods, and,
on the destruction of the former, protested both as lost, with intent to defraud the
owners and insurers, this was holden to be a mere breach of trust, and no felony, because
there was no determination of the special authority with which the defendant was
intrusted. 2 East, P. C. 776. The rules as to larceny will here apply.—Chitty.
•See 2 Hawk. P. C. pp. 305, 461-465, 480, s. 1. See also 5 Geo. IV. c. 17, by which
dealing in slaves on the high seas, &c. is made piracy and punishable with death. See
alBO 5 Geo. IV. c. 113, s. 9, and Forbes vs. Cochrane, S D. & R. 679, 2 B. & C. 448, on the
same subject.
The 9 Geo. IV. c. 31 repeals so much of the 22 & 23 Car. II. c. 11 "as relates to any
mariner laying violent uands cn his commander as therein mentioned." See also 9 Geo.
IV. C. 84.—CHltTT.
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CHAPTEE YI.
OF HIGH TREASON.
The third general division of crimes consists of such as more especially affect
the supreme executive power, or the king and his government; which amount
either to a total renunciation of that allegiance, or at the least to a criminal
neglect of that duty which is due from every subject to his sovereign. In a
former part of these commentaries(a) we had occasion to mention the nature
of allegiance as the tie or ligamen which binds every subject to be true and faith
ful to his sovereign liege lord the king, in return for that protection which is
afforded him, and truth and faith to bear of life, and limb, and earthly honour,
and not to know or hear of any ill intended him without defending him there
from. And this allegiance, we may remember, was distinguished into two
species : the one natural and perpetual, which is inherent only in natives of the
king's dominions ; the other local and temporary, which is incident to aliens
also. Every offence, therefore, more immediately affecting the royal person,
his crown or dignity, is in some degree a breach of this duty of allegiance,
whether natural, or innate, or local, and acquired by residence ; and these may
be distinguished into four kinds: 1. Treason; 2. Felonies injurious to the king's
prerogative; 3. Praemunire; 4. Other misprisions and contempts : of which crimes
the first and principal is that of treason.
•Treason, proditio, in its very name (which is borrowed from the French)
*75]
imports a betraying, treachery, or breach of faith. It therefore happens
only between allies, saith the Mirror :(&) for treason is indeed a general appella
tion, made use of by the law, to denote not only offences against the king and
government, but also that accumulation of guilt which arises whenever a supe
rior reposes a confidence in a subject or inferior, between whom and himself
there subsists a natural, a civil, or even a spiritual, relation, and the inferior so
abuses that confidence, so forgets the obligations of duty, subjection, and alle
giance, as to destroy the life of any such superior or lord.(c) This is looked
upon as proceeding from the same principle of treachery in private life as would
have urged him who harbours it to have conspired in public against his liege
lord ana sovereign, and, therefore, for a wife to kill her lord or husband, a ser
vant his lord or master, and an ecclesiastic his lord or ordinary, these, being
breaches of the lower allegiance of private and domestic faith, are denominated
petit treasons. But when disloyalty so rears its crest as to attack even majesty
itself, it is called, by way of eminent distinction, high treason, alta proditio;
being equivalent to the crimen leasee majestatis of the Romans, as Glanvil(tf) de
nominates it also in our English law.
As this is the highest civil crime which (considered as a member of the commu
nity) any man can possibly commit, it ought therefore to be the most precisely
ascertained. For, if the crime of high treason be indeterminate, this alone
(says the president Montesquieu) is sufficient to make any government dege
nerate into arbitrary power.(e) And yet, by the antient common law, there was
a great latitude left in the breast of the judges to determine what was treason,
or not so : whereby the creatures of tyrannical princes had opportunity to create
abundance of constructive treasons ; that is, to raise, by forced and arbitrary
^-p, constructions, offences into the *crime and punishment of treason which
J never were suspected to be such. Thus, the accroaching, or attempting
to exercise, royal power (a very uncertain charge) was, in the 21 Edw. III.,
held to be treason in a knight of Hertfordshire, who forcibly assaulted and de
tained one of the king's subjects till he paid him 90?. :(/) a crime, it must be
owned, well deserving of punishment; but which seems to be of a complexion
very different from that of treason. Killing the king's father, or brother, or
Book L ch. 10.
(*)
L. 1.L.b.
c. 2.xii.c.70.1,17.
(•) Sp.
LL. mfredi, a. 4 jEthdsl. c 4. Ctanutt, c 64, 61.
(/) 1 HaL P. C. 80
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even his messenger, has also fallen under the same denomination.^) The latter
of which is almost as tyrannical a doctrine as that of the imperial constitution
of Arcadius and Honorius, which determines that any attempts or designs
against the ministers of the prince shall be treason.(A) But, however, to pre
vent the inconveniences which began to arise in England from this multitude of
constructive treasons, the statute 25 Edw. III. c. 2 was made ; which defines
what offences only for the future should be hold to be treason : in like manner
as the lex Julia majestatis among the Romans, promulged by Augustus Csesar,
comprehended all the antient laws that had before been enacted to punish trans
gressors against the state.(i)1 This statute must therefore be our text and
guide, in order to examine into the several species of high treason. And we
shall find that it comprehends all kinds of high treason under seveii distinct
branches.
1. "When a man doth compass or imagine the death of our lord the king, of
our lady his queen, or of their eldest son and heir." Under this description it
is held that a queen regnant (such as queen Elizabeth and queen Anne) is within
the words of the act, being invested with royal power and entitled to the alle
giance of her subjects ;( j) but the husband of such a queen is not comprised
within these words, *and therefore no treason can be committed against r*n
him.(A) The king here intended is the king in possession, without any *■
respect to his title ; for it is held that a king de facto and not de jure, or, in other
words, a usurper that hath got possession of the throne, is a king within the
meaning of the statute; as there is a temporary allegiance due to him, for his
administration of the government and temporary protection of the public ; and,
therefore, treasons committed against Henry VI. were punished under Edward
IV., though all the line of Lancaster had been previously declared usurpers by
act of parliament. But the most rightful heir of the crown, or king de jure and
not de facto, who hath never had plenary possession of the throne, as was the
case of the house of York during the three reigns of the line of Lancaster, is
not a king within this statute against whom treasons may be committed.(i)
And a very sensible writer on the crown-law carries the point of possession so
far that he holds(m) that a king out of possession is so far from having any
right to our allegiance, by any other title which he may set up against the king
in being, that we are bound by the duty of our allegiance to resist him. A doc
trine which he grounds upon the statute 11 Hen. VII. c. 1, which is declaratory
of the common law, and pronounces all subjects excused from any penalty or
forfeiture which do assist and obey a king de facto. But, in truth, this seems
to be confounding all notions of right and wrong; and the consequence would
be that when Cromwell had murdered the elder Charles, and usurped the power
(though not the name) of king, the people were bound in duty to hinder the
son's restoration : and were the king of Poland or Morocco to invade this
kingdom, and by any means to get possession of the crown, (a term, by the way,
(#) Britt. c. 22. 1 Hawk. P. C. 34.
utpote majestatil reus, atadio feriatur, bonis ejus omnibus
(*) Qui de neee rir'rrum illustrium, qui amsiliis el eonsis- Jisco nnsiro addictis. Cod. 0, 3, 6.
torw rutstro inUrrunt, sniaUrrum utiam (nam it ipti part (*) QrariD. Orig. 1, { 34.
ytrporis nnttri sun/) vd cujut libel postremo, qui mtlitat (/) 1 llal. P. C. 101.
nowtcum. cogitarerit : [eaaem enim teveritate voluntatem (*)3Innt.7. 1 Hal. P. C 106.
tceUris, qua ejfectum, puniri jura valurrint) ipte quitiem. (0 3 Inst. 7. 1 Hal. P. C. 104.
(-)lHawk.P.C.3G.
1 The provisions of this act are confirmed by the 36 Geo. III. c. 7, which is made per
petual by the 57 Geo. III. c. 6. This latter statute renders the law of high treason more
clear and definite. It provides that if any one within the realm, or without, shall compass
or intend death, destruction, or any bodily harm tending thereto, maiming or wounding,
imprisonment or restraint, of his majesty, or to depose him from the style, honour, or
kingly name of the imperial crown of these realms, or to levy war against him within
this realm, in order by force or constraint to compel him to change his measures or
counsels, or in order to put any constraint upon or intimidate both or either house of
parliament, or to move or stir any foreigner with force to invade this realm, or any of
his majesty's dominions, and such compassing or intentions shall express by publishing
any jointing or writing, or by any other overt act, being convicted thereof on the oaths
of two witnesses upon trial, or otherwise, by due course of law, such person shall b*
adjudged a traitor, and suffer death as in cases of high treason.—Chittt.
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of very looso and hdistinet signification,) the subject would be bound by bU
allegiance to fight for his natural prince to-day, and by the same duty of alle
giance to fight against him to-morrow. The true distinction seems to be that
f-g, the statute of Henry *the Seventh does by no means command any oppoJ sition to a king de jure; but excuses the obedience paid to a king de facto
When, therefore, a usurper is in possession the subject is excused and justified
in obeying and giving him assistance : otherwise, under a usurpation, no mau
could be safe, if the lawful prince had a right to hang him for obedience to the
Dowers in being, as the usurper would certainly do for disobedience. Nay,
;urther, as the mass of people are imperfect judges of title, of which in all cases
possession is prima facie evidence, the law compels no man to yield obedience
to that prince whose right is by want of possession rendered uncertain ana
disputable, till Providence shall think fit to interpose in his favour and decide
the ambiguous claim : and, therefore, till he is entitled to such allegiance by
possession, no treason can be committed against him. Lastly, a king who has
resigned his crown, such resignation being admitted and ratified in parliament,
is, according to Sir Matthew Hale, no longer the object of treason.(n) And the
same reason holds in case a king abdicates the government, or, by actions sub
versive of the constitution, virtually renounces the authority which he claims
by that very constitution ; since, as was formerly observed,(o) when the fact of
abdication is once established and determined by the proper judges, the conse
quence necessarily follows that the throne is thereby vacant, and he is no longer
king.
Let us next see what is a compassing or imagining the death of the king, &o.
These are synonymous terms, the word compass signifying the purpose or design
of the mind or will,(p) and not, as in common speech, the carrying such design
to effect.^) And therefore an accidental stroke, which may mortally wound
the sovereign, per infortunium, without any traitorous intent, is no treason : as
was the case of Sir "Walter Tyrrel, who, by the command of king William Rufus,
,,-Q, *shooting at a hart, the arrow glanced against a tree, and killed the king
J on the spot.(r) But, as this compassing or imagining is an act of the
mind, it cannot possibly fall under any judicial cognizance, unless it be demon
strated by some open or overt act.a And yet the tyrant Dionysius is recorded(s)
to have executed a subject barely for dreaming that he had killed him, which
was held of sufficient proof that he had thought thereof in his waking hours.
But such is not the temper of the English law ; and therefore in this and the
three next species of treason it is necessary that there appear an open or overt
act of a more full and explicit nature, to convict the traitor upon. The statute
expressly requires that the accused " be thereof upon sufficient proof attainted
of some open act by men of his own condition." Thus, to provide weapons or
ammunition for the purpose of killing the king, is held to De a palpable overt
act of treason in imagining his death.(t) To conspire to imprison the king by
force, and move towards it hy assembling company, is an overt act of compass(•) 1 HaL P. C 104.
*
(«) 1 HaL P. C. 107.
(•) Book i. p. 212.
(') 3 Inst 8.
(*) By
ancient law,
compatsing uior intending
death
(•) Plntarch,
\r,
UJ the
ujc nuurui
jaw, tumpuMtnjf
minium^ the
iin uctim
y-f
iiuwiut, in viL
of any man, demonstrated by some evident fact, wag equally
(*) 3 Inst. 12.
penalal as homicide itself. 3 Inst. 5.
* In the case of the regicide*, the indictment charged that they did traitorously com
pass and imagine the death of the king. And the taking off his head was laid, among
others, as an overt act of compassing. And the person who was supposed to have given
the stroke was convicted on the same indictment. For the compassing is considered as
the treason, the overt acts as the means made use of to effectuate the intentions of the
Heart. And in every indictment for this species of treason, and indeed for levying war,
or adhering to the king's enemies, an overt act must be alleged and proved. For the
overt act is the charge, to which the prisoner must apply his defence. But it is not
necessary that the whole of the evidence intended to be given should be set forth : the
common law never required this exactness, nor doth the statute of king William require
it. It is sufficient that the charge be reduced to a reasonable certainty, so that the de
fendant may be apprized of the nature of it and prepared to give an answer to it. Foet
194. -Christian.
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ing the king's death ;(u) for all force used to the person of the kmg in its con
sequence may tend to his death, and is a strong presumption of something worse
intended than the present force, by such as have so far thrown off their bounden
duty to their sovereign ; it being an old observation, that there is generally but
a short interval between the prisons and the graves of princes. There is no
question, also, but that taking any measures to render such treasonable purposes
effectual, as assembling and consulting on the means to kill the king, is a suffi
cient overt act of high treason.(ic)*
How far mere words, spoken by an individual, and not relative to any treason
able act or design then in agitation, shall amount to treason, has been formerly
matter of doubt. We have two instances in the reign of Edward the Fourth
*of persons executed for treasonable words: the one a citizen of London, r*S(,
who said he would make his son heir of the crown, being the sign of the L
house in which he lived ; the other a gentleman, whose favourite buck the king
killed in hunting, whereupon he wished it, horns and all, in the king's belly.4
These were esteemed hard cases; and the chief justice Markham rather chose
to leave his place than assent to the latter judgment.(x) But now it seems
clearly to be agreed that, by the common law and the statute of Edward III.,
words 6poken amount to only a high misdemeanour, and no treason. For they
may be spoken in heat, without any intention, or be mistaken, perverted, or
mis-remembered by the hearers; their meaning depends always on their con
nection with other words and things ; they may signify differently, even accord
ing to the tone of voice with which they are delivered; and sometimes silenco
itself is more expressive than any discourse. As, therefore, there can be nothing
more equivocal and ambiguous than words, it would indeed be unreasonable to
make them amount to high treason. And accordingly, in 4 Car. I., on a refer(-) 1 Hal. P. C. 109.
(•) 1 Hal. P. C 115.
{•) 1 Hawk. P. C. 38. 1 Hal. P. C 119.
3 This subject is so ably explained by Mr. Justice Foster in his first discourse on high
treason that it may bo useful to annex here two of his sections:—"In the case of the
king the statute of treasons hath, with great propriety, retained the rule voluntas pro facto.
The principle upon which this is founded is too obvious to need much enlargement.
The king is considered as the head of the body-politic, and the members of that body
are considered as united and kept together by a political union with him and with each
other. His life cannot, in the ordinary course of things, be taken away by treasonable
practices without involving a whole nation in blood and confusion ; consequently every
stroke levelled at his person is, in the ordinary course of things, levelled at the public
tranquillity. The law, therefore, tendereth the safety of the king with an anxious con
cern, and, if I may use the expression, with a concern bordering upon jealousy. It considereth the wicked imaginations of the heart in the same degree of guilt as if carried
into actual execution from the moment measures appear to have been taken to render
them effectual ; and therefore, if conspirators meet and consult how to kill the king,
though they do not then fall upon any scheme for that purpose, this is an overt act of
mand,
compassing
to incite
his death
or encourage
: and soothers
are alltomeans
commit
made
theuse
factof,or be
join
it advice,
in the attempt
persuasion,
; andorevery
comperson who but assenteth to any overtures for that purpose will be involved in the same
guilt.
" The care the law hath taken for the personal safety of the king is not confined to
actions or attempts of the more flagitious kind, to assassination or poison, or other
attempts directly and immediately aiming at his life. It is extended to every thing
wilfully and deliberately done or attempted whereby his life may be endangered ; and
therefore the entering into measures for deposing or imprisoning him, or to get his
person into the power of the conspirators, these offences are overt acta of treason within
this branch of the statute ; for experience has shown that between the prisons and the
graves of princes the distance is very small." Fost. 194.
This was the species of treason with which the state-prisoners were charged who were
tried in 1794 ; and the question, as stated by the court for the jury to try, was, Whether
their measures had been entered into with an intent to subvert the monarchy and to
depose the king? See Hardy's Trial.—Chitty.
4 There was even a refinement and degree of subtlety in the cruelty of that case, for he
wished it. horns and all, in the belly of him who counselled the king to kill it; and, as
tht king killed it of his own accord, or was his own counsellor, it was held to be a trea•onab'e wish against the king himself. 1 Hal. P. C. 115.—Christian.
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ence to all the judget: concerning some very atrocious words spoken by ono
Pyne, they certified to the king "that though the words were as wicked as
might be, yet they were no treason; for, unless it be by some particular statute,
no words will be treason."(y)* If the words be set down in writing, it argues
more deliberate intention : and it has been held that writing is an overt act of
treason ; for scribere est agere. But even in this case the bare words are not the
treason, but the deliberate act of writing them. And such writing, though un
published, has, in some arbitrary reigns, convicted its author of treason ; par
ticularly in the cases of one Peachum, a clergyman, for treasonable passages in
a sermon never preached,(*) and of Algernon Sydney, for some papers found in
his closet, which, had they been plainly relative to any previous formed design
of dethroning or murdering the king, might doubtless have been properly read
-■ in evidence as overt *acts of that treason which was specially laid in the
indictment.(a) But being merely speculative, without any intention (so
far as appeared) of making any public use of them, the convicting the authors
of treason upon such an insufficient foundation has been universally disapproved
Peachum was therefore pardoned ; and though Sydney, indeed, was executed,
yet it was to the general discontent of the nation, and his attainder was after
wards reversed by parliament. There was then no manner of doubt but that
the publication of such a treasonable writing was a sufficient overt act of treason
at the common law;(6) though of late even that has been questioned.
2. The second species of treason is, "if a man do violate the king's companion,
or the king's eldest daughter unmarried, or the wife of the king's eldest son and
heir." By the king's companion is meant his wife; and by violation is under
stood carnal knowledge, as well without force as with it : and this is high treasoD
in both parties, if both be consenting, as some of the wives of Henry the Eighth
by fatal experience evinced. The plain intention of this law is to guard the
blood royal from any suspicion of bastardy, whereby the succession to the crown
might be rendered dubious : and, therefore, when this reason ceases the law
ceases with it ; for to violate a queen or princess dowager is held to be no trea
son,^)* in like manner as, by the feodal law, it was a felony, and attended with
a forfeiture of the fief, if the vassal vitiated the wife or daughter of his lord,(d)
but not so if he only vitiated his widow, (e)
3. The third species of treason is, " if a man do levy war against our lord the
king, in his realm." And this may be done by taking arms, not only to de
throne the king, but under pretence to reform religion or the laws, or to remove
evil counsellors, or other grievances, whether real or pretended.(/)' For the
*&2 1 ^aw ^oes n0*' ne'^er can i*j permit *any private man, or set of men, to
-• interfere forcibly in matters of such high importance, especially as it has
(») Cro. Car. 124.
(«) 3 Inst. 9.
!') Ibid.
(/) ibid,
Feud.t1.21.1, L b.
(•)
Fonar, 198.
(•)
(») 1 Hal. P. C 118. 1 Hawk. P. C. 88.
</) 1 Hawk. P. C 37.
4 This subject is fully and ably discussed by Mr. J. Foster, who maintains that words
alone cannot amount to an overt act of treason ; but if they are attended or followed by
m consultation, meeting, or any act, then they will be evidence or a confession of the
intent of such consultation, meeting, or act ; and he concludes that " loose words, not
relative to facts, are at the worst no more than bare indications of the malignity of the
heart." Fost. 202, et seq.—Christian.
• But the instances specified in the statute do not prove much consistency in the appli
cation of this reason ; for there is no protection given to the wives of the younger sons of
the king, though their issue must inherit the crown before the issue of the king's eldest
daughter ; and her chastity is only inviolable before marriage, whilst her children would
be clearly illegitimate.
Before the 25 Edw. III. it was held to be high treason not only to violate the wife and
daughters of the king but also the nurses of his children, les norices de lour enfantz. Britt.
c. 8.—Christian.
' Lord Mansfieid declared, upon the trial of lord George Gordon, that it was the unani
mous opinion of the court that an attempt, by intimidation and violence, to force the
repeal of a law was a levying wai ag« nst the king, and high treason. Doug. 570.—
Chr'stiaw.
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established a sufficient power for these purposes in tho high court of parliament;
neither does the constitution justify any private or particular resistance for pri
vate or particular grievances, though in cases of national oppression the nation
has very justifiably risen as one man to vindicate the original contract subsist
ing between the king and his people. To resist the king's forces by defending
a castle against them, is a levying of war; and so is an insurrection with ar
avowed design to pull down all enclosures, all brothels, and the like : the univer
sality of the design making it a rebellion against the state, an usurpation of the
powers of government, and an insolent invasion of the king's authority.(g>) But
a tumult, with a view to pull down a particular house, or lay open a particular
enclosure, amounts at most to a riot, this being no general defiance of public
government. So, if two subjects quarrel, and levy war against each other, (in
that spirit of private war which prevailed all over Europe(A) in the early feoual
times,) it is only a great riot and contempt, and no treason. Thus it happened
between the earls of Hereford and Gloster, in 20 Edw. I., who raised «:aeh a
little army, and committed outrages upon each other's lands, burning houses,
attended with the loss of many lives : yet this was held to be no high treason,
but only a great misdemeanour.(t) A bare conspiracy to levy war does not
amount to this species of treason ; but (if particularly pointed at the person of
the
ing the
king,king's
or hisdeath.
government)
(A)
it falls within the first, of compassing or imagin
4. "If a man be adherent to the king's enemies in his realm, giving to them
aid and comfort in the realm or elsewhere," he is also declared guilty of high
treason. This must likewise be proved by some overt act, as by giving them
intelligence," by sending them provisions, by selling them arms, by treache
rously surrendering a fortress, or the *like.(i) By enemies are here r*cq
understood the subjects of foreign powers with whom we are at open 'war. As to foreign pirates or robbers, who may happen to invade our coasts
without any open hostilities between their nation and our own, and without
any commission from any prince or state at enmity with the crown of Great
Britain, the giving them any assistance is also clearly treason, either in the
light of adhering to the public enemies of the king and kingdom,(wi) or else in
that of levying war against his majesty. And, most indisputably, the same acts
of adherence or aid which (when applied to foreign enemies) will constitute
treason under this branch of the statute will (when afforded to our own fellowsubjects in actual rebellion at home) amount to high treason under the descrip
tion of levying war against the king.(n) But to relieve a rebel fled out of the
kingdom is no treason ; for the statute is taken strictly, and a rebel is not an
enemy; an enemy being always the subject of some foreign prince, and one who
owes no allegiance to the crown of England.(o) And if a person be under
circumstances of actual force and constraint, through a well-grounded appre
hension of injury to his life or person, this fear or compulsion will excuse his
' even joining with either rebels or enemies in the kingdom, provided he leaves
them whenever he hath a safe opportunity^/))'
(f)
Hal. P. C. Ch.
132.V. i. 44, 286.
(-) Ibid.
Foster,216.219.
(») 1Robertson.
(•)
(<) 1 H«l. 1>. C. 136.
(•) 1 Hawk. P. C. 38.
(») 3 Inst. 9. Foster, 211, 213.
)F) Foster, 216.
O 3 Inst. 10.
* Sending intelligence to the enemy of the destinations and designs of this kingdom, in
order to assist them in their operations against us or in defence of themselyes, i» high
treason, although such correspondence should be intercepted. Dr. Hensey's case, 1 Burr.
650. The same doctrine was held by lord Kenyon and the court in the case of William
Stone, who was tried at the bar of the court of King's Bench in Hilary Term, 1796. In
thnt case it was held that sending a paper to the enemy, though it was afterwards inter
cepted, containing advice not to invade this country, if sent with the intention of assist
ing their councils in their conduct and in the prosecution of the war, was high treason.
6 T. R. 527.—Christian.
• " Treason against the United States shall consist only in levying war against them, or
in adhering to their enemies, giving them aid and comfort. No person shall be i
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5. " If a man counterfeits the king's great or privy seal," this is also high
treason. But if a man take wax bearing the impression of the great seal off
from one patent, and fixes it to another, this is held to be only an abuse of the
victed of treason unless on the testimony of two witnesses to the same overt act or on
confession in open court." Const. U. S. art. iii. s. 3, pi. 1.
If any person or persons owing allegiance to the United States of America shall levy
war against them, or shall adhere to their enemies, giving them aid and comfort within
the United States or elsewhere, and shall be convicted on confession in open court, or
on the testimony of two witnesses to the same overt act of treason whereof he or they
shall stand indicted, such person or persons shall be adjudged guilty of treason against
the United States, and shall suffer death. Act April 20, 1790, s. 1, 1 Story's Laws, 83.
However flagitious may be the crime of conspiring to subvert by force the government
of the country, such conspiracy is not treason. To conspire to levy war, and actually to
levy war, are distinct offences. The first must be brought into open action by the assemnlage of men for a purpose treasonable in itself, or the fact of levying war cannot have
been committed. If war be actually levied,—that is, if a body of men be actually assem
bled for the purpose of effecting by force a treasonable purpose,—all those who perform
any part, however minute, or however remote from the scene of action, and who are
actually leagued in the general conspiracy, are to be considered as traitors. But there
must be an actual assembling of men for the treasonable purpose to constitute a levying
of war. Ex parte Bollman, 4 Cranch, 126. United States vs. Burr, ibid. 469. People vs.
Lynch, 1 Johns. 553.
Levying war is direct where the war is levied directly against the government with
intent to overthrow it; constructive, where it is levied for the purpose of producing changes
of a public and general nature by an armed force. Foster, 211. If a body of men con
spire and meditate an insurrection to resist or oppose the execution of any statute of the
United States by force, they are only guilty of a high misdemeanour ; but if they proceed
to carry such an intention into execution by force, they are then guilty of treason by
levying war. United States vs. Mitchell, 2 Dall. 348. To march in arms with a force
marshalled and arrayed, committing acts of violence and devastation, in order to compel
the resignation of a public officer and thereby render ineffective an act of Congress, is
high treason, (Ibid. United States vs. Vigols, 2 Dall. 246 ;) but an insurrection to accom
plish some private or particular purpose, as to deliver one or more particular persons out
of prison, to compel a particular officer to resign, to resist or evade the revenue-laws by
smuggling goods, is not treason. United States vs. Hanway, 2 Wall. Jr. 144.
The same principle is to be applied in construing the phrase adhering to the enemies of tht
United Statu as is adopted in the interpretation of the phrase levying war. Both were
taken from the same English statute; and the rule laid down by Marshall, C. J., in Burr's
case, that the common-law definitions were to be considered as authoritative, bears
equally on either. Under the English statute, every assistance yielded by a citizen to
the enemies of the government under which he lives, unless given from a well-grounded
apprehension of immediate death in case of a refusal, is high treason within this branch
of the statute. Therefore if citizens of the United States join public enemies in acts of
hostility against this country, or even against its allies, or deliver up its castles, forts, or
ships of war to its enemies through treachery or in combination with them, or join the
enemy's forces, although no acts of hostility be committed by them, or raise troops for
the enemy, or supply them with money, arms, or intelligence, although such money,
intelligence, &c. be intercepted and never reach them, and delivering up prisoners and
deserters to the enemy, are cases of adhering to the enemies of the United States, giving
them aid and comfort. Wharton's Amer. Crim. Law, 886. United States vs. Hodges, 2
Dall. 87. Reap. vs. McCarty, ibid. 87.
Where an indictment for treason in adhering to the enemy charged the defendant
with going from the British squadron to the State of Delaware, with intent to procure
provisions for the squadron, it was held that this did not amount to treason, as this
conduct rested in intention, which is not punishable by our laws. It would be otherwise
if a person had earned provisions towards the enemy, with intent to supply him, though
that intention should be defeated. If the intention of the defendant had been to pro
cure provisions for the enemy, by uniting with him in hostilities against the citizens of
the United States, his progressing towards the shore would have been an overt act of
adhering to the enemy, though no other act was committed. The United States vs.
Pryor, 3 Wash. C. C. Rep. 234.
But when the supreme authority is not able to afford the citizen protection, he may
enter into an agreement of neutrality with a public enemy. Miller vs. Resolution, 2 Dall.
10. In civil wars every man chooses his party ; but generally that side which prevails
arrogates the right of treating those who are vanquished as rebels. The voice of the
majority must be conclusive as to the adoption of a new system ; but all the writers agree
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seal, and not a counterfeiting of it ; as was the case of a certain chaplain who
in such manner framed a dispensation for non-residence. But the knavish
artifice of a lawyer much exceeded this of the divine. One of the clerks in
chancery glued together two pieces of parchment, on the uppermost of which
he wrote a patent, to which he regularly obtained the great seal, the label going
through both the skins. He *then dissolved the cement, and taking off r*QA
the written patent, on the blank skin wrote a fresh patent of a different
import from the former, and published it as true. This was held no counter
feiting of the great seal, but only a great misprision; and Sir Edward Coke^)
mentions it with some indignation that the party was living at that day.
6. The sixth species of treason under this statute is, " if a man counterfeit
the king's money, and if a man bring false money into the realm counterfeit to
the money of England, knowing the money to be false, to merchandise and
make payment withal." As to the first branch, counterfeiting the king's
money ; this is treason, whether the false money be uttered in payment or not.
Also, if the king's own minters alter the standard or alloy established by law,
it is treason. But gold and silver money only are held to be within the statute.(r)10 With regard likewise to the second branch, importing foreign coun
terfeit money in order to utter it here ; it is held that uttering it, without
importing it, is not within the statute.(s) But of this we shall presently
say more.
7. The last species of treason ascertained by the statute is, " if a man slay
the chancellor, treasurer, or the king's justices of the one bench or the other,
justices in eyre, or justices of assize, and all other justices assigned to hear and
determine, being in their places doing their offices." These high magistrates,
as they represent the king's majesty during the execution of their offices, are
therefore for the time equally regarded by the law. But this statute extends
only to the actual killing of them, and not wounding or a bare attempt to kill
them. It extends also only to the officers therein specified ; and therefore the
barons of exchequer, as such, are not within the protection of this act :(t) but
the lord keeper or commissioners of the great seal now seem to be within it,
by virtue of the statutes 5 Eliz. c. 18, and 1 W. and M. c. 21."
(t) 3 Iut 1«.
(') X H»wk. P. C. 42.
(•) Ibid. 43.
(•) 1 Hal. P. C 231.
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and, in short, that none are subjects of the adopted government who have not freely
assented to it. Resp. vs. Chapman. 1 Dall. 58. See Mcllvain vs. Coxe's Lessee, 2 Cranch,
279. 4 ibid. 209. Inglis vs. The Trustees of the Sailor's Snug Harbour, 3 Peters, 99.—
Sharswood.
10 The moneys charged to be counterfeited must resemble the true and lawful coin ,
but this resemblance is a mere matter of fact, of which the jury are to judge upon the
evidence before them,—the rule being that the resemblance need not be perfect, but
such as may in circulation ordinarily impose upon the world. Thus, a counterfeiting
with some little variation in the inscription, effigies, or arms, done probably with intent
to evade the law, is yet within it; and so is the counterfeiting a different metal, if in
appearance it be made to resemble the true coin. Hawk. b. 1, c. 17, a. 81. 1 Buss. 80.
1 Hale, 178, 184, 211, 215. 1 East, P. C. 163. Hound blanks, without any impression,
are sufficient, if they resemble the coin in circulation. 1 Leach, 285; and see 1 East, P.
C. 164. But where the impression of money was stamped on an irregular piece of metal
not rounded, without finishing it, so as not to be in a state to pass current, the offence
was holden to be incomplete, although the prisoner had actually attempted to pass it in
that condition. 2 Bla. Rep. 632 ; and see 1 Leach, 135.
In treason, as we have before seen, all concerned are in general principals, (1 Hale.
233 ;) but it has been doubted whether receivers of coiners are guilty of more than mis
prision of treason, (1 East, P. C. 94, &c. ;) and on this doubt a convict was pardoned,
(Dyer, 296, a. ;) but it seems they are traitors, (1 East, P. C. 95,) except where accessories
before ; and principals in the second degree are expressly included in the terms of the
act which creates the treason, when the construction has been in general lenient, accord
ing to the maxim expressum fadt cessare taciturn. 1 East, P. C. 96. A party who agree*
before the fact to receive and vend counterfeit coin is a principal traitor. 1 Hale, 214.—
OniTTT.
11 By the statute 7 Anne, c. 21, it is made high treason to slay any of the lords of ses
Vol. II.—25
38S

R5

PUBLIC WRONGS.

[Book IV

„. - ..
*Thus caref il was the legislature, in the reign of Edward the Third,
J to specify and reduce to a certainty the vague notions of treason that
had formerly prevailed in our courts. But the act does not stop here, but goes
on. "Because other like cases of treason may happen in time to come, which
cannot be thought of nor declared at present, it is accorded, that if any other
cause supposed to be treason, which is not above specified, doth happen before
uny judge, the judge shall tarry without going to judgment of the treason till
the cause be showed and declared before the king and his parliament whether
it ought to be judged treason or other felony." Sir Matthew Hale(u) is very
high in hi3 encomiums on the great wisdom and care of the parliament in thus
keeping judges within the proper bounds and limits of this act, by not suffering
them to run out (upon their own opinions) into constructive treasons, though
in cases that seem to them to have a like parity of reason, but reserving them
to the decision of parliament. This is a great security to the public, the judges,
and even this sacred act itself; and leaves a weighty memento to judges to be
careful and not over-hasty in letting in treasons by construction or interpreta
tion, especially in new cases that have not been resolved and settled. 2. Ho
observes, that as the authoritative decision of these casus omissi is reserved to
the ktng and parliament, the most regular way to do it is by a new declarative
act ; and therefore, the opinion of any one or of both houses, though of very
respectable weight, is not that solemn declaration referred to by this act as the
jnly criterion for judging of future treasons.
In consequence of this power, not indeed originally granted by the statute of
Edward III., but constitutionally inherent in every subsequent parliament,
(which cannot be abridged of any rights by the act of a precedent one,) the
legislature was extremely liberal in declaring new treasons in the unfortunate
reign of king Richard the Second; as, particularly the killing of an embassador
-i was made so ; *which seems to be founded on better reason than the
multitude of other points that were then strained up to this high offence;
the most arbitrary and absurd of all which was by the statute 21 Ric. II. c. 3,
which made the bare purpose and intent of killing or deposing the king, with
out any overt act to demonstrate it, high treason. And yet so little effect have
over-violent laws to prevent any crime that within two years afterwards this
cessor's
very prince
reignwas
an both
act was
deposed
passed,(w)
and murdered.
reciting " that
Andno
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to behave himself, to do, speak, or say, for doubt of such pains of treason;
and therefore it was accorded that in no time to come any treason be judged
otherwise than was ordained by the statute of king Edward the Third." This
at once swept away the whole load of extravagant treasons introduced in the
time
Butofafterwards,
Richard the
between
Second.the reigns of Henry the Fourth and queen Mary,
and particularly in the bloody reign of Henry the Eighth, tho spirit of in
venting new and strange treasons was revived : among which we may reckon
the offences of clipping money; breaking prison or rescue when the prisoner
is committed for treason ; burning houses to extort money ; stealing cattle by
Welshmen; counterfeiting foreign coin; wilful poisoning; execrations against
the king, calling him opprobrious names by public writing ; counterfeiting the
sign-manual or signet; refusing to abjure the pope; deflowering or marrying
without the royal license, any of the king's children, sisters, aunts, nephews, or
nieces; bare solicitation of the chastity of the queen or princess, or advance*
(") 1 Hal. P. C. 268.
(•) St»t. 1 Hen. IV. c. 10.
sion, or lords of justiciary, sitting in judgment, or to counterfeit the king's seals ap
pointed by the act of union. The statute 7 Anne, c. 21 has also enacted that the crime*
of high treason and misprision of treason shall be exactly the same in England and
Scotland ; and that no acts in Scotland, except those above specified, shall be construed
high treason in Scotland which are not high treason in England. And all persons prose
cuted in Scotland for high treason or misprision of treason shall be tried by a jury, find
in the same m inner as if they had been prosecuted for the same crime in England.—
Christian.
886
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(manifested by any overt act) the king to have been lawfully married to Anne of
Cleves; derogating from the king's royal style and title; impugning his supre
macy; and assembling riotously to the *number of twelve and not dis- r,™
persing upon proclamation : all which new-fangled treasons were totally *■
abrogated by the statute 1 Mar. c. I, which once more reduced all treasons to the
standard of the statute 25 Edw. III. Since which time, though the legislature
has been more cautious in creating new offences of this kind, yet the number
is very considerably increased, as we shall find upon a short review."
These new treasons, created since the statute 1 Mar. c. 1, and not compre
hended under the description of statute 25 Edw. III., I shall comprise under
three heads. 1. Such as relate to papists. 2. Such as relate to falsifying the
coin or other royal signatures. 3. Such as are created for the security of the
Prolestant succession in the house of Hanover.
1. The first specios, relating to papists, was considered in a preceding chap
ter, among the penalties incurred by that branch of non-conformists to tho
national church ; wherein we have only to remember that, by statute 5 Eliz. c.
1, to defend the pope's jurisdiction in this realm is, for the first time, a heavy
misdemeanour; and if the offence be repeated it is high treason. Also, by statute
27 Eliz. c. 2, if any popish priest, born in the dominions of the crown of Eng
land, shall come over hither from beyond the seas, unless driven by stress of
weather(ic) and departing in a reasonable time ;(x) or shall tarry hero three days
without conforming to the church and taking the oaths; he is guilty of high
treason. And, by statute 3 Jac. I. c. 4, if any natural-born subject be with
drawn from his allegiance and reconciled to the pope or see of Rome, or any
other prince or state, both he and all such as procure such reconciliation shall
incur the guilt of high treason. These were mentioned under the division
before referred to as spiritual offences, and I now repeat them as temporal
ones also ; the reason of distinguishing these overt acts of popery from all
others, by setting the mark of high treason upon them, being certainly on a
civil and not on a religious account. For every popish priest of course re
nounces his allegiance to his *temporal sovereign upon taking orders ; r*aa
that being inconsistent with his new engagements of canonical obedience 'to the pope ; and the same may be said of an obstinate defence of his authority
here, or a formal reconciliation to the see of Rome, which the statute construes
to be a withdrawing from one's natural allegiance ; and therefore, besides being
reconciled " to the pope," it also adds, " or any other prince or state.""
(«) Sir T. R«ym. OT.
(■) Latch. 1.
11 The 1 Mar. c. 1 was only a confirmation so far of a much more important statute,—
Tiz., 1 Edw. VI. c. 12.—Christian.
See the statute 36 Geo. III. e. 7, (rendered perpetual by 57 Geo. III. c. G,) confirming
the statute of 25 Edw. III.—Chittt.
" In consequence of insults and outrages which had been publicly offered to the person
of the king, and of the great multitude of seditious publications aiming at the overthrow
of the government of this country, and also of the frequent seditious meetings and
assemblies held at that time to destroy the security and tranquillity of the public, two
acts of parliament were passed in the 30th year of his present majesty's reign,—one (c. 7)
entitled " An act for the safety and preservation of his majesty's person and government
against treasonable and seditious practices and attempts ;" and the other (c. 8) " An act
the more effectually preventing seditious meetings and assemblies."
By the first it was enacted that if any person should compass, imagine, or intend
death, destruction, or any bodily harm to the person of the king, or to depose him, or to
awe
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minions, and shall express and declare such intentions by printing, writing, or any
overt act, he shall suffer death as a traitor.
And if any one, by writing, printing, preaching, or other speaking, shall use any words
or sentences to excite the people to hatred and contempt of the king, or of the govern
ment and constitution of this realm, he shall incur the punishment of a high misde
meanour, —that is, fine, imprisonment, «nd pillory; and for a second offence he is sub
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2 With regard to treasons relative to the coin or other royal signatures, we
may recollect that the only two offences respecting the coinage, which are made
treason by the statute 25 Edw. III., are the actual counterfeiting the gold and
silver coin of this kingdom, or the importing such counterfeit money with in
tent to utter it, knowing it to be false. But, these not being found sufficient to
restrain the evil practices of coiners and false moneyers, other statutes have
been since made for that purpose. The crime itself is made a species of high
treason ; as being a breach of allegiance, by infringing the king's prerogative
and assuming one of the attributes of the sovereign, to whom alone it belongs
to set the value and denomination of coin made at home, or to fix the currency
of foreign money: and besides, as all money which bears the stamp of the king
dom is sent into the world upon the public faith, as containing metal of a par
ticular weight and standard, whoever falsifies this is an offender against the
state by contributing to render thatpublic faith suspected. And upon the same
reasons, by a law of the emperor Constantine,(y) false coiners were declared
guilty of high treason, and were condemned to be burned alive: as, by the laws
of Athens,(2) all counterfeiters, debasers, and diminishors of the current coin
were subjected to capital punishment. However, it must be owned that this
method of reasoning is a little overstrained : counterfeiting or debasing the coin
being usually practised rather for the sake of private and unlawful lucre than
out of any disaffection for the sovereign. And *therefore both this and
*89]
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a branch of the crimen falsi or forgery, (in which they are followed by Glanvil,(a) Bracton,(6) and Fleta,(c) ) than by Constantino and our Edward the
Third, a species of the crimen Icesa majestatis, or high treason. For this con
founds the distinction and proportion of offences; and, by affixing the same
ideas of guilt upon the man who coins a leaden groat and him who assassinates
his sovereign, takes off from that horror which ought to attend the very men
tion of the crime of high treason, and makes it more familiar to the subject.
Before the statute 25 Edw. III. the offence of counterfeiting the coin was held
to be only a species of petit treason ;(d) but subsequent acts, in their new ex
tensions of the offence, have followed the example of that statute, and have
made it equally high treason, with an endeavour to subvert tho government,
though not quite equal in its punishment.
In consequence of tho principle thus adopted, tho statute 1 Mar. c. 1 having
at one stroke" repealed all intermediate treasons created since the 25 Edw. III.,
it was thought expedient, by statute 1 Mar. st. 2, c. 6, to revive two species
thereof, viz. : 1. That if any person falsely forge or counterfeit any such kind of
coin, of gold or silver, as is not the proper coin of this realm, but shall be cur
rent within this realm by consent of tho crown ; or, 2, shall falsely forge or
counterfeit tho sign-manual, privy signet, or privy seal ; such offences shall be
doomed high treason. And, by statute 1 & 2 P. and M. c. 11, if any persons do
bring into this realm such false or counterfeit foreign money, being current here,
knowing the same to be false, with intent to utter the same in payment, they
(») Pott.
C 9, 24.
(»)
I. 1,S, c.c. 22.
3, g 1, 2.
(•)
Antiq.2 Od.
b. i. Thad.
c. 28. dt /alia morula, L 0.
(•) L.
(•) L. 14, c 7.
(<) 1 Hal. P. C. 224.
ject to a similar punishment, or transportation for seven years, at the discretion of the
court.
But a prosecution for a misdemeanour under this act must be brought within six
months. And this statute shall not affect any prosecution for the same crimes by the
common law, unless a prosecution be previously commenced under the statute.—
Christian.
The contagion of French revolutionary principles in 1795 gave occasion for the passing
of these acts. The last of them was passed for three years only; and of the former ss.
1, 5, 6 are made perpetual by 57 Geo. III. c. 6 : the rest is expired.—Chitty.
14 This was done far more effectually six years before by 1 Edw. VI. c. 12. The object
of the above statute, by this needless repetition, seems only an endeavour to continue
to Mary the popularity which had so justly been gained by her brother.—Chittf.
ass
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shall be deemed offenders in high treason. The money referred to in these
statutes must be such as is absolutely current here, in all payments, by the
king's proclamation; of which there is none at present, Portugal money being
only taken by 'consent, as approaching the nearest to our standard, and r*qo
falling in well enough with our divisions of money into pounds and shillings: therefore to counterfeit it is not high treason, but another inferior offence.
Clipping or defacing the genuine coin was not hitherto included in these sta
tutes ; though an offence equally pernicious to trade, and an equal insult upon
the prerogative, as well as personal affront to the sovereign, whose very image
ought to be had in reverence by all loyal subjects. And therefore, among the
Romans,(e) defacing or even melting down the emperor's statues was made
treason by the Julian law ; together with other offences of the like sort, accord
ing to that vague conclusion, "aliudve quid simile si admiserint." And now, in
England, by statute 5 Eliz. c. 11, clipping, washing, rounding, or filing, for
wicked gain's sake, any of the money of this realm, or other money suffered to
be current here, shall be adjudged high treason ; and, by statute 18 Eliz. c. 1,
(because " the same law, being penal, ought to be taken and expounded strictly
according to the words thereof, and the like offences, not by any equity to re
ceive the like puniBhment or pains,") the same species of offences is therefore
described in other more general words, viz. : impairing, diminishing, falsifying,
scaling, and lightening; and made liable to the same penalties. By statute 8 &
9 W. III. c. 26, made perpetual by 7 Anne, c. 25, whoever, without proper
authority, shall knowingly make or mend, or assist in so doing, or shall buy,
sell, conceal, hide, or knowingly have in his possession, any implements of coin
age specified in the act, or other tools or instruments proper only for the coinage
of money," or shall convey the same out of the king's mint; he, together with
his counsellors, procurers, aiders, and abettors, shall be guilty of high treason,
which is by much the severest branch of the coinage-law. The statute goes on
further, and enacts that to mark any coin on the edges with letters, or other
wise, in imitation of those used in the mint ; or to colour, gild, or case over any
coin resembling the current coin, or even round blanks of hase metal; shall be
construed high treason. But all prosecutions on this act are to be commenced
within three *months after the commission of the offence;1' except those r*qi
for making or amending any coining tool or instrument, or for marking <money round the edges ; which are directed to be commenced within six months
after the offence committed.(/)" And, lastly, by statute 15 & 16 Geo. II. c. 28,
(•) Ff. 48, 4, 8.
(/) Stat. 7 Anoe, c. iS.
14 As to what tools or instruments are within the act, see Fost. 430. 1 East, P. C. 170,
171. 1 Leach. 189. A mould for coining is within the act. 1 East, P. C. 170. So is a
press for coinage. Fost. 430. By the 8 & 9 W. III. c. 26, s. 5, the tools, <&c. may be
seized to produce in evidence.—Chitty.
11 And it is incumbent on the prosecutor to show the prosecution was commenced
within that time. Proof by parol that the prisoner was apprehended for treason respect
ing the coin within the three months will not be sufficient, if the indictment is after the
three months, and the warrant to apprehend or commit is produced. Russ. & R. C. C.
3G9.—Chitty.
11 If a person is apprehended in the act of coining, or is proved to have made consider
able progress in making counterfeit pieces resembling the gold or silver coin of this
realm, yet if they are so imperfect as that no one would take them, he cannot be con
victed upon the charge of coining under this statute, (Leach, 71, 126;) but he may be
convicted if he has made blank pieces without any impression to the similitude of silver
coin worn smooth by time. Welch's case, ibid. 293. Or if any one shall put pieces of
mixed metal into aqua-fortis,—which attracts the baser metal and leaves the silver upon
the surface, or, as the vulgar say, draws out the silver,—this is held to be colouring
under this statute. Lavey's case, ibid. 140.
In a case at Durham, where a man had been committed more than three month*
liefore his trial, for an offence under this statute, and upon conviction his case wan
reserved for the opinion of the judges, they determined that the commitment was the
commencement of the prosecution, otherwise this crime might be committed with
impunity halr the year in the four northern counties. See further, ante, 84.—Christian.
3S«
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if any person colours or alters any shilling or sixpence, either lawful or coud
turfeit, to make them respectively resemble a guinea or half-guinea, or any half
penny or farthing, to make them respectively resemble a shilling or sixpence ;
this is also high treason ; but the offender shall be pardoned in case (being out
of prison) he discovers and convicts two other offenders of the same kind.18
3. The other species of high treason is such as is created for the security of
the Protestant succession over and above such treasons against the king and go
vernment as were comprised under the statute 25 Edw. III. For this purpose,
after the act of settlement was made for transferring the crown to the illustrious
house of Hanover, it was enacted, by statute 13 & 14 W. III. c. 3, that the pre
tended prince of Wales, who was then thirteen years of age and had assumed
the title of king James III., should be attainted of high treason ; and it was
made high treason for any of the king's subjects, by letters, messages, or other
wise, to hold correspondence with him or any person employed by him, or to
remit any money for his use, knowing the same to be for his service. And by
statute 17 Geo. II. c. 39, it is enacted that, if any of the sons of the pretender
shall land or attempt to land in this kingdom, or be found in Great Britain, or
Ireland, or any of the domir.ions belonging to the same, he shall be judged at
tainted of high treason, and suffer the pains thereof. And to correspond with
them, or to remit money for their use, is made high treason in the same manner
as it was to correspond with the father. By the statute 1 Anne, st. 2, c. 17, if
any person shall endeavour to deprive or hinder any person being the next in
succession to the crown, according to the limitations of the act of settlement,
from succeeding to tho crown, and shall maliciously and directly attempt the
*921 Bame by any *overt act, such offence shall he high treason. And by
statute 6 Anne, c. 7, if any person shall maliciously, advisedly, and di
rectly, by writing or printing, maintain and affirm that any other person hath
any right or title to the crown of this realm otherwise than according to the
act of settlement, or that the kings of this realm with the authority of parlia
ment are not able to make laws and statutes to bind the crown and the descent
thereof, such person shall be guilty of high treason. This offence (or indeed
maintaining this doctrine in any wise, that the king and parliament cannot
limit the crown) was once before made high treason, by statute 13 Eliz. c. 1,
during the life of that princess. And after her decease it continued a high mis
demeanour, punishable with forfeiture of goods and chattels, even in the most
flourishing era of indefeasible hereditary right and jure divino succession. But
it was again raised into high treason, by the statute of Anne before mentioned,
at the time of a projected invasion in favour of the then pretender; and upon
this statute one Matthews, a printer, was convicted and executed in 1719, for
printing a treasonable pamphlet entitled " vox populi vox Dei."(g)
Thus much for the crime of treason, or Icesa majestatis, in all its branches ,
giance
which consists,
which is we
duemay
fromobserve,
the subject
originally,
by either
in grossly
birth orcounteracting
residence; though,
that alle
in
some instances, the zeal of our legislators to stop the progress of some highly
pernicious practices has occasioned them a little to depart from this its primi
tive idea. But of this enough has been hinted already: it is now time to pass
on from defining the crime to describing its punishment.
The punishment of high treason in general is very solemn and terrible
1. That the offender be drawn to the gallows, and not be carried or walk;
though usually (by connivance,(A) at length ripened by humanity into law) a
sledge or hurdle is allowed, to preserve the offender from the extreme torment
*93 1 °^ ^°'n8 dragged on the ground or pavement.(t') 2. That he *be hanged
' by the neck, and then cut down alive. 3. That his entrails be taken out
aixd burned while he is yet alive. 4. That his head be cut off. 5. That his
(») Stats Tr. tx. 680.
(<) 1 Hal. P. C 382.
(») 38 Am. pL 7.
" But all these statutes have been repealed, the offence to which they relate being now
reduced to a felony, by stat. 2 W. IV. c. 34.—Stewart.
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body be divided into foar parts. 6. That his head and quarters oe at (he king'*
disposal. (A)
ing,
The
especially
king may,
where
and any
oftenofdoth,
nobledischarge
blood areallattainted.
the punishment,
For beheading
exoept behead
being
part of the judgment, that may be executed, though all the rest be omitted oy
the king's command.(i) But where beheading is no part of the judgment, as
in murder or other felonies, it hath been said that the king cannot change the
judgment, although at tho request of the party, from one species o° death to
another.(m) But of this we shall say more hereaftor.(n)
In the case of coining, which is a treason of a different complexion from the
rest, the punishment is milder for male offenders, being only to be drawn and
hanged by the neck till dead.(o) But in treasons of every kind the punish
ment of women is the same, and different from that of men. For, as the
decency due to the sex forbids the exposing and publicly mangling their bodies,
their sentence (which is to the full as terrible to sensation as the other) is, to
be drawn to the gallows, and there to be burned alive.(p)n
The consequence of this judgment (attainder, forfeiture, and corruption of
blood) must be referred to the latter end of this book, when we shall treat of
them all together, is well in treason as in other offences.

CHAPTER VII.
OF FELONIES INJURIOUS TO THE KING'S PREROGATIVE.
*As, according to the method I have adopted, we are next to consider
such felonies as are more immediately injurious to the king's prerogative, *• '
it will not be amiss here, at our first entrance upon this crime, to inquire briefly
into the nature and meaning of felony, before wc proceed upon any of the par
ticular branches into which it is divided.
Felony, in the general acceptation of our English law, comprises every specioa
of crime which occasioned at common law the forfeiture or lands and goods.
This most frequently happens in those crimes for which a capital punishment
either is or was liable to be inflicted; for those felonies which are called clergy
able, or to which the benefit of clergy extends, were antiently punished with
death in all lay or unlearned offenders, though now, by the statute-)«»w, that
punishment is for the first offence universally remitted. Treason itbJf, saya
Sir Edward Coke,(a) was antiently comprised under the name felony; and in
confirmation of this, we may observe that the statute of treasons, 25 Edw. IIL
(») This punishment for treason, Sir Edward Coke tells
(■) 3 Inst. 52.
us.
warranted
divers
examples
Scripture
; for Joab
(«) 1SeeHal.
ch.P.S2.C. 361.
wasisdrawn,
Bithanbywas
banged,
Judasinwas
embowelled,
and
(•)
•o(')of tbe
rest.
3
Inst.
211.
(»)
2
HaL
1 Hal. P. C. 351.
(•) 3 Inst. P.16.C. KM.
" But now, by the statute 30 Geo. III. c. 48, women convicted in all cases of treason
•hall receive judgment to be drawn to the place of execution, and there to be hanged
by the neck till dead. Before this humane statute, women, from the remotest times,
were sentenced to be burned alive for every species of treason : —El si nulefemme de asamt
treson soil atlainte, soil ars. Britt. c. 8.—Christian.
And now, by 54 Geo. III. c. 146, the judgment against a man for high treason is, in
effect, that he shall be drawn on a hurdle to the place of execution, and be there hanged
y the neck until he be dead ; and that afterwards his head shall be severed from his
K>dy, and his body, divided into four quarters, shall be disposed of as the king shall
think fit.with power to the king, by special warrant, in part to alter the punishment. A
month's time has been allowed between sentence and execution, (1 Burr. 650, 651;) bul
*he last executions for this offence followed (and properly so, for the purpose of ex
demned
ample) more
and closely
executed
upon
within
conviction.
a few daysThistlewood
after their and
trial.—Oiiittt.
his fellow-conspirators were con
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-, c. 2, speaking of some dubious crimes, directs a reference to parliament,
J *that it may there be adjudged " whether they be treason, or other felony."
All treasons, therefore, strictly speaking, are felonies, though all felonies are
not treason. And to this also we may add, that not only all offences now capi
tal are in some degree or other felony, but that this is likewise the case witb
some other offences, which are not punished with death, as suicide, where the
party is already dead; homicide by chance-medley, or in self-defence; and petit
larceny, or piliering; all which are (strictly speaking) felonies, as they subject
the committers of them to forfeitures. So that, upon the whole, the only ade
quate definition of felony seems to be that which is before laid down, viz., an
offence which occasions a total forfeiture of either lands or goods, or both, at
the common law, and to which capital or other punishment may be superadded,
according to the degree of guilt.
To explain this matter a little further : the word felony, or felonia, it of un
doubted feodal original, being frequently to be met with in the books of feuds, &c. ;
but the derivation of it has much puzzled the juridical lexicographers, Prateus,
Calvinus, and the rest ; some deriving it from the Greek yjjXos, an impostor or
deceiver; others from the Latin fallo, fefeUi, to countenance which they would
have it called fallonia. Sir Edward Coke, as his manner is, has given us a still
stranger etymology ;(6) that it is crimen animo felleo perpetratum, with a bitter or
gallish inclination. But all of them agree in the description that it is such a
crime as occasions a forfeiture of all the offender's lands or goods. And this
gives great probability to Sir Henry Spelman's Teutonic or German derivation
of it;(c) in which language, indeed, as the word is clearly of feodal original, we
ought rather to look for its signification, than among the Greeks and Romans.
Fe-lon, then, according to him, is derived from two northern words : fee, which
signifies (we well know) the fief, feud, or beneficiary estate, and Ion, which sig„,qB-| nines price or value. Felony is therefore the same as pretium feudi, the
J *con8ideration for which a man gives up his fief. As we say in common
speech, such an act is as much as your life or estate is worth. In this sense it
will clearly signify the feodal forfeiture, or act by which an estate is forfeited
or escheats to the lord.1
To confirm this, we may observe that it is in this sense of forfeiture to the
lord that the feodal writers constantly use it. For all those acts, whether of a
criminal nature or not, which at this day are generally forfeitures of copyhold
estatos,(d) are styled felonia in the feodal law: "scilicet, per quas feudum amittitur."(e) As, "si domino deservire noluerit;(/) si per annum et diem cessaverit in petenda investitura ;{g) si dominum ejuravit, i.e. negavit se a domino feudum habere ;(h)
si a domino, in jus eum vocante, ter citatus non comparuerit ;"(«) all these, with many
others, are still causes of forfeiture in our copyhold estates, and were denomi
nated felonies by the feodal constitutions. So likewise injuries of a more sub
stantial or criminal nature were denominated felonies, that is, forfeitures; as,
assaulting or beating the lord ;(A) vitiating his wife or daughter, " si dominum
cucurbitaverit, i.e. cum uxore ejus concubuerit ;"(0 all these are esteemed felonies,
and the latter is expressly so denominated, " si fecerit feloniam, dominum forte atntrbitando."(tn) And as these contempts, or smaller offences, were felonies or
acts of forfeiture, of course greater crimes, as murder and robbery, fell under
the same denomination. On the other hand, the lord might be guilty of felony,
or forfeit his seignory to the vassal, by the same acts as the vassal would have
forfeited his feud to the lord. " Si dominus commisit feloniam, per quam vasallus
imitteret feudum si earn commiserit in dominum, feudi proprietatem etiam dominus
») 1 ImU 891.
(») Ibid. I. 2, (. S4. 2, (. 26, I 3.
Glow, tit Prion.
(f) Ibid. L 2, 1.22.
Ber
book
11.
page
284.
(»)
8
m Fhid. U 2, MB, in calc
(I) Ibid.
Ibid. IU 2,1, I.L 24,
6. i 2.
7) Ibid. (. 1, f. 21.
(«) Ibid. I. 2, t. 38. Britton, 1. 1, e. 22.
>) Ibid. L 2, (. 24.
1 But a forfeiture of land is not a necessary consequence of felony ; for petit larceny U
felony, which does not produce a forfeiture of lands ; but every species of felony in folowed by forfeiture of goods ani personal chattels.—Cheif
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perdere debet."(n) One instance given of this sort of felony in the lord is beat
ing the servant of his vassal so as that he loses his services; which seems merely
in the nature of a civil *injury, so far as it respects the vassal. And all r*n-j
these felonies were to be determined "per laudamentum sive judicium panum suorum," in the lord's court ; as with us forfeitures of copyhold lands are
presentable by the homage in the court^baron.
Felony, and the act of forfeiture to the lord, being thus synonymous terms
in the feodal law, we may easily trace the reason why, upon the introduction
of that law into England, those crimes which induced such forfeiture or escheat
of lands (and, by small deflection from the original sense, such as induced the
forfeiture of goods also) were denominated felonies. Thus, it was said that sui
cide, robbery, and rape were felonies ; that is, the consequence of such crimes
was forfeiture ; till by long use we began to signify by tho term felony the
actual crime committed, and not the penal consequence. Anu upon this syatem
only can we account for the cause why treason in antient times was held to be
a species of felony : viz., because it induced a forfeiture.
Hence it follows that capital punishment does by no means enter into the
true idea and definition of felony. Felony may be without inflicting capital
punishment, as in the cases instanced of self-murder, excusable homicide, and
petit larceny; and it is possible that capital punishments may be inflicted and
yet the offence be no felony ; as in case of heresy by the common law, which,
though capital, never worked any forfeiture of lands or goods,(o) an inseparable
incident to felony. And of the same nature was the punishment of standing
mute without pleading to an indictment, which at the common law was capital,
but without any forfeiture, and therefore such standing mute was no felony.
In short: the true criterion of felony is forfeiture ; for, as Sir Edward Coko
justly observes,(p) in all felonies which are punishable with death the offender
loses all his lands in fee-simple and also his goods and chattels ; in such as are
not so punishable, his goods and chattels only.
*The idea of felony is, indeed, so generally connected with that of r*aa
capital punishment that we find it hard to separate them ; and to this *■
usage the interpretations of the law do now conform. And therefore, if a
statute makes any new offonce felony, the law(g) implies that it shall be
punished with death, viz., by hanging, as well as with forfeiture ; unless the
offender prays the benefit of clergy; which all felons are entitled once to have,
Erovided the same is not expressly taken away by statute.1 And, in compliance
erewith, I shall for the future consider it also in the same light as a generical
term, including all capital crimes below treason ; having premised thus much
concerning the true nature and original meaning of felony, in order to account
for the reason of those instances I have mentioned, of felonies that are not
capital, and capital offences that are not felonies ; which seem at first view re
pugnant to tho general idea which we now entertain of felony as a crime to be
punished by death ; whereas, properly, it is a crime to be punished by forfeit
ure,
I proceed
and to which
now to
death
consider
may or
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mayfelonies
not be, as
though
are more
it generally
immediately
is, superadded.
injurious
to the king's prerogative. These are, 1. Offences relating to the coin, not
amounting to treason. 2. Offences against the king's council. 3. The offence
of serving a foreign prince. 4. The offence of embezzling or destroying tho
king' j armour or stores of war. To which may be added a fifth : 5. Desertion
from the king's armies in time of war.
f«)
ud. I.43.2, 1. 26 and 47.
(») 11 Init.
(•) 3F,hut.
(1)
Hawk.891.P. C. 107. 2 Hawk. P. C. 444.
* The criminal law has been considerably ameliorated, however, in this respect, by the
itatute 8 Geo. IV. c. 28, s. 8, which enacts that any person convicted of felony not
punishable with death shall be punished in the same manner prescribed by the statute
or Btatutes especially relating to such felony ; and that every person convicted of a felony
for which no punishment has been or may be specially provided shall be deemed to be
punishable under that statute, and be liable to transportation for seven years, or im
prisonment (vith whipping, if the court think fit) for any term not exceeding two year*.
—IIkbe.
Ml
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1. Offences relating to the coin, under which m»y be ranked some inferior
misdemeanours not amounting to felony, are thus declared by a series of sta
tutes which I shall recite in the order of time. And, first, by statute 27 Edw.
I. c. 3, none shall bring pollards and crockards, which were foreign coins of
base metal, into the realm, on pain of forfeiture of life and goods. By statute
9 Edw. III. 8t. 2, no sterling money shall be melted down, upon pain of forfeit*99 1 ure tnere0*"8tatute 17 Edw. III., none shall be so hardy to bring false
J and ill money into the realm, on pain of forfeiture of life and member by the
persons importing, and the searchers permitting such importation.* By statute
3 Hen. V. st. 1, to make, coin, buy, or bring into the realm any gally-balf-pence,
fhskins, or dotk'ins, in order to utter them, is felony; and knowingly to receive
or pay either them or blanks(r) is forfeiture of a hundred shiHings. By statute
14 Eliz. c. 3, such as forge any foreign coin, although it be not made current here
by proclamation, shall (with their aiders and abettors) be guilty of misprision
of treason ; a crime which we shall hereafter consider.4 By statute 13 & 14
Car. II. c. 31, the offence of melting down any current silver money shall be
punished with forfeiture of the same, and also the double value; and the
offender, if a freeman of any town, shall be disfranchised ; if not, shall suffer
six months' imprisonment. By statute 6 & 7 "W. III. c. 17, if any person buys
or sells, or knowingly has in his custody, any clippings or filings of the coin,
he shall forfeit the same and 500Z., one moiety to the king and the other to the
informer, and be branded in the cheek with the letter R. By statute 8 & 9 W .
III. c. 26, if any person shall blanch or whiten copper for sale, (which makes it
resemble silver,) or buy or sell, or offer to sell, any malleable composition which
shall be heavier than silver and look, touch, and wear like gold, but be beneath
the standard ; or if any person shall receive or pay at a less rate than it im
ports to be of (which demonstrates a consciousness of its baseness, and a fraudu
lent design) any counterfeit or diminished milled money of this kingdom, not
being cut in pieces ; (an operation which is expressly directed to be performed
when any such money shall be produced in evidence, and which any person, to
whom any gold or silver money is tendered, is empowered, by statutes 9 & 10 W.
III. c. 21, 13 Geo. III. c. 71, and 14 Geo. III. c. 70, to perform at his own
hazard, and the officers of the exchequer and receivers-general of the taxes are
(•) 2 Stat. Hen. VI. c. 8.
* Repealed, by 59 Geo. III. c. 49, 8. 10, which enacts " that it shall and may be lawful
for any person or persons to export the gold or silver coin of the realm to parts beyond
the seas, and also to melt the gold and silver coin of the realm, and to manufacture or
export, or otherwise dispose of, the gold or silver bullion produced thereby ; and no
person who shall export or melt such gold or silver coin, or who shall manufacture,
export, or dispose of such bullion, shall be subject to any restriction, forfeiture, pain ,
penalty, incapacity, or disability whatever for or in respect of such melting, manufac
turing, or exporting the same respectively ; any thing in any act or acts in force in Great
Britain or Ireland to the contrary thereof in any wise notwithstanding."—Chittv.
4 The importation of foreign bad coin is further provided against. Thus, by the 37
Geo. III. c. 126, 8. 2, coining or counterfeiting any kind of coin not the proper coin of
the realm, nor permitted to be current (id est, by proclamation under great seal) within it,
but resembling, or made with intent to resemble or look like, any gold or silver coin of
any foreign state, &c, or to pass as such foreign coin, is a felony punishable with seven
years' transportation. And, by the same act, (sect. 6,) having in custody, without lawful
excuse, more than five pieces of bad coin, is punishable with a forfeiture of not exceed
ing 5/. nor less than 40s. for every piece. By section 3, importing counterfeit gold or
silver foreign coin, not current, with intent to utter, is felony, punishable with trans
portation for not exceeding seven years. Importing with an intent to utter is a sufficient
offence within the act, (1 East, P. C. 170;) and, by 43 Geo. III. c. 139, s. 3, counterfeiting
foreign coin not current by proclamation, but resembling copper or mixed metal coin of
a foreign state, is a misdemeanour, punishable for the first offence by not exceeding
one year's imprisonment, and, for the second, transportation for seven years. And sect.
8 inflicts a penalty of not oxceeding 40s. nor less than 10s. for every such piece of coin in
possession of a person who shall have more than five pieces in his custody without lawful
excuse. And, by sect. 7, houses of suspected persons may be searched by warrant for
irach counterfeit coin.
See also 3 Geo. IV. c. 114.—Chittv.
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particularly -equired to perform;) all such persons .shall be guilty of felony, md
may be prosecuted for the same at any time wbhin three months after the
offence committed.* *But these precautions not being found sufficient r*iQp
to prevent the uttering of false or diminished money, which was only a
misdemeanour at common law, it is enacted, by statute 15 & 16 Geo. II. 2. 28.
that if any person shall utter or tender in payment* any counterfeit coin,
knowing it so to be, he shall for the first offence be imprisoned six months, and
find sureties for his good behaviour for six months more; for the second
offence, shall be imprisoned two years, and find sureties for two years longer ;
and for the third offence, shall be guilty of felony without benefit of clergy.'
Also, if a person knowingly tenders in payment any counterfeit money, and
at the same time has more in his custody, or shall, within ten days after, know
ingly tender other false money, he shall be deemed a common utterer of
* Selling base and counterfeit money at a lower rate than its denomination imports—
as twenty bad half-crowns for a guinea—is a crime of great magnitude, and in populous
towns is much practised. The offender in this case is either the coiner himself, or the
wholesale dealer between the coiner and the utterer, who puts each piece into circu
lation at its full apparent value. The statute declares that the offender shall suffer death
as in case of felony; but, not having expressly taken away the benefit of clergy, for the
first, offence he was subject only to be burned in the hand, and to suffer any imprisonment
not exceeding a year; and, since the 19 Geo. III. c. 74, the burning in the hand may be
changed by the court into a fine, or whipping publicly or privately, but not more than
three times. An offender of this description must necessarily be so conversant with
coining or coiners that public policy requires that in the first instance he should be sent
out of the kingdom.
It has been determined that the term milled money does not mean edged money, or
money marked on the edges.
The word milled seems to be superfluous, and to signify nothing more than coined
money. Running's case, Leach, 708.
In a case where the prisoner had counted out a quantity of bad money and placed it
upon a table for a person who had agreed to buy it, but before it was paid for, and whilst
it lay upon the table, the prisoner was apprehended, it was held that he had not paid it
or put it off, so as to be guilty of this crime. Wooldridge's case, Leach, 251.
Bui. in this case he certainly might have been prosecuted for a misdemeanour; for
every attempt to commit either a felony or a misdemeanour is a misdemeanour. R. w.
Scofield, Cald. 397.
The R. vs. Sutton, 2 Stra. 1074, which is the basis of the cases R. vs. Scofield and R. m,
Higgins, 2 East, 5, is precisely in point upon this subject. A man was convicted of a
misdemeanour for having in his possession two iron istamps, with intent to impress the
sceptres on sixpences. The court, after hearing two arguments, declared " the intent is
Ihe offence, and the having in his custody is an act that is the evidence of that intent."
This case is more fully reported in Cases in the Time of Lord Hardwieke, 370; and there
it appears that one count was for having in his custody a counterfeit half-guinea, with
intent to utter it. The court take no notice of that count in their judgment ; but in the
argument four indictments are cited, for unlawfully procuring false money with intent
to utter it, and with intent to defraud the people of England.
The words in the statute 15 & 16 Geo. II. are, "shall utter, or tender in payment;"
and it has been decided that the words "in payment" refer to the word "tender" only; so
that to tender in payment is one offence, and to utter is another; and a man was con
victed of uttering who having received a good shilling immediately changed it and gave
bock a bad one, insisting it was the one he received. Frank's case, Leach, 736.
If a man is prosecuted for having uttered or tendered in payment any false money,
and for having done the same within ten days afterwards, these two acts must be charged
in one count. Tandy's case, Leach, 970.
But it is not necessary to aver in such count that the defendant was a common utterer
of false money. Smith's case, ib. 1001.—Christian.
* It is now settled that the mere act of haviig counterfeit silver in possession, with au
intent to utter it as good, is no offence, for there is no criminal act done, (Russ. 4 R. C. C.
184, 288;) but procuring base coin, with intent to utter it as good, is a misdemeanour;
and having a large quantity of such coin is evidence of having procured it with such
intent, unless there are other circumstances to induce a suspicion that the defendant was
the maker. Russ. & R. C. C. 308.--Cmirr.
* By the 3 Geo. IV. c. 114, the prisoner may be sentenced to hard labour. The reward
given by the 15 Geo. II. <s. 7 is taken away by 58 Geo. HI. c. 70.—Cuittv.
S9S
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counterfeit money, and shall for the first offence be imprisoned one year, and
find sureties for his good behaviour for two j'ears longer , and for the second
be guilty of felony without benefit of clergy. By the sane statute, it is also
enacted, that if any person counterfeits the copper coin he shall suffer two
years' imprisonment, and find sureties for two years more. By statute 11 Geo.
III. e. 40, persons counterfeiting copper half-pence or farthings, with their
abettors, or buying, selling, receiving, or putting off any counterfeit copper
money (not being cut in pieces or melted down) at a less value than it imports
to be of, shall be guilty of single felony.8 And by a temporary statute, (14
Geo. III. c. 42,) if any quantity of money, exceeding the sum of five pounds,
being or purporting to be the silver coin of this realm, but below the standard
of the mint in weight or fineness, shall be imported into Great Britain or Ire
land, the same shall be forfeited in equal moieties to the crown and prosecutor.*
Thus much for offences relating to the coin, as well misdemeanours as felonies,
which I thought it most convenient to consider in one and the same view.
2. Felonies against the king's council(s) are these : First, by statute 3 Hen.
VII. c. 14, if any sworn servant of the king's household conspires or conlede*101 J1 council,
rate8 *° he
killshall
any be
lord
guilty
of this
of felony.
*realm,Secondly,
or other person,
oy statute
sworn
9 Anne,
of thec.king's
16, to
assault, strike, wound, or attempt to kill any privy counsellor in the execution
of his office is made felony without benefit of clergy."
3. Felonies in serving foreign states, which service is generally inconsistent with
allegiance to one's natural prince, are restrained and punished by statute 3 Jac. I
c. 4, which makes it felony for any person whatever to go out of the realm, to
serve any foreign prince, without having first taken the oath of allegiance be
fore his departure. And it is felony also for any gentleman, or person of higher
degree, or who hath borne any office in the army, to go out of the realm to
serve such foreign prince or state, without previously entering into a bond, with
two sureties, not to be reconciled to the see of Borne, or enter into any conspi
racy against his natural sovereign. And further, by statute 9 Geo. II. c. 30,
enforced by statute 29 Geo. II. c. 17, if any subject of Great Britain shall enlist
himself, or if any person shall procure him to be enlisted, in any foreign service,
or detain or embark him for that purpose, without license under the king's signmanual, he shall be guilty of felony without benefit of clergy ; but if the person
so enlisted or enticed shall discover his seducer within fifteen days, so as he may
bo apprehended and convicted of the same, he shall be indemnified. By statute
(•) See book I. page 334.
•The 15 & 16 Geo. II. c. 28 and the 11 Geo. III. c. 40 specify half-pence and firthings
only ; but, other pieces of copper money having been since coined, the provisions of those
statutes, by the 37 Geo. 111. c. 126, are extended to all other pieces of copper money
which are ordered to be current by the king's proclamation. A remarkable error is
made in two different pages of Mr. East's publication upon criminal law, which states
the punishment for coining copper money, and for selling counterfeit money for less
than its denomination imports to be, only burning in the hand and imprisonment not
exceeding a year. 1 East. P. C. 162, 181. But the punishment before the 19 Geo. III. in
all
prisonment
cases of felony
for anywhich
time, had
at the
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benefit ofofclergy
the judge,
was burning
not more
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thanhand,
for one
andyear
im
under the 18 Eliz. c. 7, s. 3. By the 19 Geo. III. c. 74, burning in the hand may be
changed at the discretion of the judge into a fine, or whipping not more than three
Jmes. See p. 372, post.—Christian.
•This statute, by the 39 Geo. III. c. 74, is revived and made perpetual.—Christian.
But these statutes are all repealed by two recent statutes, (2 W. IV. c. 34 and 1 Vict,
e. 90,) by which the law relating to the offence of coining is now declared and regulated.
—Stewart.
" This latter statute was enacted in consequence of Mr. Harley, the Secretary of State
being stabbed by Anthony Guiscard, a French marquis, while under examination before
the privy council. See an account of this in one of the Examiners, by Dean Swift.—
Archbold.
By stat. 9 Geo. IV. c. 31, these statutes are repealed ; and (s. 11) all attempts to kill
are made capital offences, without any distinction as to the rank of the party, with the
exception of the king and the royal family.—Sikwart.
3W
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29 Geo. II c. 17, it is moreover enacted that to serve under the French king as
a military officer shall be felony without benefit of clergy ; and to enter into
the Scotch brigade in the Dutch service, without previously taking the oaths of
allegiance and abjuration, shall be a forfeiture of 500i.u
4. Felony by embezzling or destroying the king's armour or warlike stores is,
in the first place, so declared to be by statute 31 Eliz. c. 4, which enacts that if
any person having the charge or custody of the king's armour, ordnance, am
munition, or habiliments of war, or of any victual, provided for victualling the
king's soldiers or mariners, shall, either for gain, or to impede his majesty's
service, embezzle the same *to the value of twenty shillings, such offence r ^
shall be felony. And the statute 22 Car. II. c. 5 takes away the benefit
of clergy from this offence," and from stealing the king's naval stores to the
value of twenty shillings; with a power for the judge, after sentence, to trans
port the offender for seven years. Other inferior embezzlements and misde
meanours that fall under this denomination are punished, by statutes 9 & 10 W.
III. c. 41, 1 Geo. I. c. 25, 9 Geo. I. c. 8, and 17 Geo. II. c. 40, with fine, corporal
punishment, and imprisonment.1' And, by statute 12 Geo. III. c. 24, to set on
fire, burn, or destroy any of his majesty's ships of war, whether built, building,
or repairing ; or any of the king's arsenals, magazines, dock-yards, ropo-yards,
or victualling-offices, or materials thereunto belonging; or military, naval, ox
victualling stores, or ammunition ; or causing, aiding, procuring, abetting, or
assisting in such offence, shall be felony without benefit of clergy.
5. Desertion from the king's armies in time of war, whethor by land or sea,
in England, or in parts beyond the sea, is, by the standing laws of the land,
(exclusive of the annual acts of parliament to punish mutiny and desertion,)
and particularly by statute 18 Hen. VI. c. 19, and 5 Eliz. c. 5, made felony, but
not without benefit of clergy. But, by the statute 2 & 3 Edw. VI. c. 2, clergy
is taken away from such deserters, and the offence is made triable by the justices
of every shire. The same statutes punish other inferior military offences with
" These statutes of 9 Geo. II. and 29 Geo. II. are repealed by the 59 Geo. XII. c. 69.
which re-enacts and adds to their provisions ; and by it the entering into, or agreeing to
enter into, the aid of a foreign prince or people, 4c. in any warlike capacity whatever,
or going abroad with that intent, or attempting to get others to do so, is a misdemeanour,
and punishable by fine or imprisonment, or both ; and a penalty of 50/. is imposed on
masters of ships and owners for assisting in the offence. There are further provisions
♦or preventing the offence.—Chitty.
" This provision of the statute 22 Car. II. c. 5, which takes away the benefit of the
clergy, is repealed by the 5 Geo. IV. c. 53 ; and offenders may be transported for life, or
for not less than seven years, or imprisoned, with or without hard labour, for not exceed
ing seven years.—Chitty.
■ Bj the 39 4 40 Geo. III. c. 89, s. 1, persons, other than contractors, receiving oi
having stores of war in their possession, may be transported for fourteen years ; and, by
sect. 2, persons convicted of offences against the 9 4 10 W. III. may, in addition to the
punishment thereby to be inflicted, be punished with whipping and imprisonment, or
either; but the penalty may be mitigated. —Chitty.
M To this class of felonies injurious to the king's prerogative may be added two feloniea
lately created by the legislature, who thought it expedient to repress the attempts of
mischievous and disaffected persons by transportation or capital punishment. The 37
Geo. III. c. 70 (revived and made perpetual by the 57 Geo. III. c. 7) enacts that if any
person shall maliciously and advisedly endeavour to seduce any person serving in her
majesty's service by sea or land from his duty and allegiance, or to incite any person to
commit any act of mutiny or mutinous practice, he shall be guilty of felony, and shall
suffer death without benefit of clergy. The crime, wherever committed, may be tried in
any
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serving in the king's forces by sea, within the 37 Geo. III., so as to make the seducing
him an offence within that act. Russ. 4 R. C. C. 76.—Christian.
m
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CHAPTER VIII.
OF PRAEMUNIRE.
«1(io-i
*A third species of offence more immediately affecting the king and
•J his government, though not subject to capital punishment, is that of
prcemunire, so called from the words of the writ preparatory to the prosecution
thereof: "prcemunire(a) facias A. B." cause A. B. to be foi ewarned that he appear
before us to answer the contempt wherewith he stands charged : which con
tempt is particularly recited in the preamble to the writ.(£>)1 It took its original
irom the exorbitant power claimed and exercised in England by the pope,
which, even in the days of blind zeal, was too heavy for our ancestors to bear
It may justly be observed that religious principles, which (when genuine and
pure) have an evident tendency to make their professors better citizens as well
as better men, have (when perverted and erroneous) been usually subversive of
civil government, and been made both the cloak and the instrument of evory
pernicious design that can be harboured in the heart of man. The unbounded
authority that was exercised by the Druids in the west, under the influence of
pagan superstition, and the terrible ravages committed by the Saracens in the
east, to propagate the religion of Mahomet, both witness to the truth of that
antient universal observation, that, in all ages and in all countries, civil and
ecclesiastical tyranny are mutually productive of each other. It is, therefore,
the glory of the church of England that she inculcates due obedience to lawful
*104l authority, and hath been (as her prelates, on *a trying occasion, once
J expressed it)(c) in her principles and practice ever most unquestionably
loyal. The clergy of her persuasion, holy in their doctrines and unblemished
in their lives and conversation, are also moderate in their ambition, and enter
tain just notions of the ties of society and the rights of civil government. As
in matters of faith and morality they acknowledge no guide but the Scriptures,
so, in matters of external polity and of private right, they derive all their title
from the civil magistrate ; they look up to the king as their head, to the par
liament as their lawgiver, and pride themselves in nothing more justly than in
being true members of the church, emphatically by law established. Whereas
the notions of ecclesiastical liberty, in those who differ from them, as well in
one extreme as the other, (for I here only speak of extremes,) are equally and
gether
totally ;destructive
equally encroaching
of those ties
on and
thoseobligations
rights which
by reason
which all
andsociety
the original
is keptcon
to
tract of every free state in the universe have vested in the sovereign power \
and equally aiming at a distinct independent supremacy of their own, where
spiritual men and spiritual causes are concerned. The dreadful effects of such
a religious bigotry, when actuated by erroneous principles, even of the Protest
ant kind, are sufficiently evident from the history of the anabaptists in Ger
many, the covenanters in Scotland, and that delugo of sectaries in England
who murdered their sovereign, overturned the church and monarchy, shook
every pillar of law, justice, and private property, and most devoutly established
a kingdom of the saints in their stead, feut these horrid devastations, the
effects of mere madness, or of zeal that was nearly allied to it, though violent and
tumultuous, were but of a short duration. Whereas the progress of the papal
policy, long actuated by the steady counsels of successive pontiffs, took deeper
root, and was at length in some places with difficulty, in others never yet, extir
pated. For this we might call to witness the black intrigues of the Jesuits, so
lately triumphant over Christendom, but now universally abandoned by even
(•) A barbaroiu word for prwmoneri.1
(") Addreaa to James II. 1687
(») Old Nat. Brer. 101, edit. 1534.
1 Fntmunio, in law-Latin, is used in all its tenses ar 1 participles for precmoneo or oto
(lucange Glos' —Christian,
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the Roman Catholic powers; but the subject of our present *chapter
rather leads us to consider the vast strides which were formerly made in L
this kingdom by the popish clergy ; how nearly they arrived to effecting their
grand design; some few of the means they made use of for establishing their
plan ; and tow almost all of them have been defeated or converted to better
purposes by the rigour of our free constitution and the wisdom of successive
parliaments.
The antient British church, by whomsoever planted, was a stranger to the
bishop of Eome and all his pretended authority. But, the pagan Saxon in
vaders having driven the professors of Christianity to the remotest corners of
our island, their own conversion was afterwards effected by Augustin the monk,
and other missionaries from the court of Eome. This naturally introduced
some few of the papal corruptions in point of faith and doctrine; but we read
of no civil authority claimed by the pope in these kingdoms till the era of the
Norman conquest, when the then reigning pontiff having favoured duke William
in his projected invasion by blessing his host and consecrating his banners, he
took that opportunity also of establishing his spiritual encroachments, and was
even permitted so to do by the policy of the conqueror, in order more effec
tually to humble the Saxon clergy and aggrandize his Norman prelates; prelates
who, being bred abroad in the doctrine and practice of slavery, had contracted
a reverence and regard for it, and took a pleasure in riveting the chains of a
free-born people.
The most stable foundation of legal and rational government is a due subordi
nation of rank and a gradual scale of authority; and tyranny also itself is most
surely supported by a regular increase of despotism, rising from the slave to
the sultan ; with this difference, however, that the measure of obedience in the
one is grounded on the principles of society, and is extended no further than
i eason and necessity will warrant ; in the other it is limited only by absolute
will and pleasure, without permitting the inferior to examine the title upon
which it is founded. More eifectually, therefore, to enslave the consciences and
minds of the people, the Eomish *clergy themselves paid the most im- r*ion
plicit obedience to their own superiors or prelates ; and they, in their
turns, were as blindly devoted to the will of the sovereign pontiff, whose de
cisions they held to be infallible, and his authority coextensive with the Chris
tian world. Hence his legates a latere were introduced into every kingdom of
Europe ; his bulles and decretal epistles became the rule both of faith and disci
pline; his judgment was the final resort in all cases of doubt or difficulty; his
decrees were enforced by anathemas and spiritual censures ; he dethroned even
kings that were refractory, and denied to whole kingdoms (when undutiful) the
exercise of Christian ordinances and the benefits of the gospel of God.
But, though the being spiritual head of the church was a thing of great sound,
and of greater authority, among men of conscience and piety, yet the court of
Eome was fully apprized that (among the bulk of mankind) power cannot be
maintained without property; and therefore its attention began very early to
be riveted upon every method that promised pecuniary advantage. The doc
trine of purgatory was introduced, and with it the purchase of masses to redeem
the souls of the deceased. New-fangled offences were created, and indulgences
were sold to the wealthy for liberty to sin without danger. The canon law
took cognizance of crimes, enjoined penance pro salute aninue, and commuted
that penance for money. Non-residence and pluralities among the clergy, and
marriages among the laity related within the seventh degree, were strictly pro
hibited by canon ; but dispensations were seldom denied to those who could
afford to buy them. In snort, all the wealth of Christendom was gradually
drained by a thousand channels into the coffers of the holy see.
The establishment also of the feodal system in most of the governments of
Europe, whereby the lands of all private proprietors were declared to be holden
of the prince, gave a hint to the court of Eome for usurping a similar authority
over all the preferments of the church, which began first in Italy, and gradu
3Ml
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constitution, was borrowed, and the care of the souls of a parish thence came
to be denominated a benefice. Lay fees were conferred by investiture or delivery
of corporal possession ; and spiritual benefices, which at first were universally
donative, now received in like manner a spiritual investiture by institution from
the bishop, and induction under his authority. As lands escheated to the lord
in defect of a legal tenant, so benefices lapsed to the bishop, upon non-presenta
tion by the patron, in the nature of a spiritual escheat. The annual tenths col
lected from the clergy were equivalent to the feodal render, or rent reserved
upon a grant; the oath of canonical obedience was copied from the oath of fealty
required from the vassal by his superior ; and the primer seisins of our military
tenures, whereby the first profits of an heir's estate were cruelly extorted by
his lord, gave birth to as cruel an exaction of first-fruits from the beneficed
clergy. And the occasional aids and talliages levied by the prince on his vas
sals gave a handle to the pope to levy, by the means of his legates a latere,
Peter-pence and other taxations.
At length the holy father went a step beyond any example of either emperor
or feodal lord. He reserved to himself, by his own apostolical authority,(d) the
presentation to all benefices which became vacant while the incumbent was at
tending the court of Eome upon any occasion, or on his journey thither or back
again ; and moreover such also as became vacant by his promotion to a bishop
ric or abbey : " etiamsi ad ilia persona; consueverint et debuerint per electionem aut
quemvis alium modum assumi." And this last, the canonists declared, was no
detriment at all to the patron, being only like the change of a life in a feodal
estate by the lord. Dispensations to avoid these vacancies begat the doctrine
of commendams ; and papal provisions were the previous nomination to such
*1081 benefices, °y a kind of anticipation, before they *became actually void,
J though afterwards indiscriminately applied to any right of patronage
exerted or usurped by the pope. In consequence of which, theXest livings were
filled by Italian and other foreign clergy, equally unskilled in and adverse to
the laws and constitution of England. The very nomination to bishoprics,
that antient prerogative of the crown, was wrested from king Henry the First,
and afterwards from his successor, king John, and seemingly, indeed, conferred
on the chapters belonging to each see ; but, by means of the frequent appeals
to Bome, through the intricacy of the laws which regulated canonical elections,
was eventually vested in the pope. And, to sum up this head with a transac
tion most unparalleled and astonishing in its kind, pope Innocent III. had at
length the effrontery to demand, and king John had the meanness to consent to,
a resignation of his crown to the pope, whereby England was to become for
ever St. Peter's patrimony; and the dastardly monarch reaccepted his sceptre
from the hands of the papal legate, to hold as the vassal of the holy see at the
annual rent of a thousand marks.
Another engine set on foot, or at least greatly improved, by the court of
Rome, was a master-piece of papal policy. Not content with the ample pro
vision of tithes which the law of the land had given to the parochial clergy,
they endeavored to grasp at the lands and inheritances of the kingdom, and
(had not the legislature withstood them) would by this time have probably
been masters of every foot of ground in the kingdom. To this end they intro
duced the monks of the Benedictine and other rules, men of sour and austere
religion, separated from the world and its concerns by a vow of perpetual celi
bacy, yet fascinating the minds of the people by pretences to extraordinary
sanctity, while all their aim was to aggrandize the power and extend the influ
ence of their grand superior, the pope. And as, in those times of civil tumult,
great rapines and violence were daily committed by overgrown lords and their
adherents, they wore taught to bolieve that founding a monastery a little be{*) Extrav. I. 3, (. 2. c. 13.
Mt
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fore their death would atone for a life of incontinence, disorder, and bloodshed
Hence innumerable abbeys and religious houses were built within a r*io9
♦century after the conquest, and endowed not only with the tithes of *■
parishes which were ravished from the secular clergy, but also with lands, ma
nors, lordships, and extensive baronies. And the doctrine inculcated was, that
whatever was so given to, or purchased by, the monks and friars, was conse
crated to God himself; and that to alienate or take it away was no less than
the sin of sacrilege.
1 might here have enlarged upon other contrivances, which will occur to the
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from the crown ; the exclusive jurisdiction it claimed over all ecclesiastical per
sons and causes; and the privilegium clericale, or benefit of clergy, which de
livered all clerks from any trial or punishment except before their own tribunal
But the history and progress of ecclesiastical courts,(e) as well as of purchases
•n mortmain,(/) have already been fully discussed in the preceding book ; and
we shall have an opportunity of examining at large the nature of the privilegium
clericale in the progress of the present one. And therefore I shall only observe
at present, that notwithstanding this plan of pontifical power was so deeply laid,
and so indefatigably pursued by the unwearied politics of the court of Rome
through a long succession of ages; notwithstanding it was polished and im
proved by the united endeavours of a body of men who engrossed all the learn
ing of Europe for centuries together ; notwithstanding it was firmly and reso
lutely executed by persons the best calculated for establishing tyranny and
despotism, being fired with a bigoted enthusiasm, (which prevailed not only
among the weak and simple, but even among those of the best natural and ac
quired endowments,) unconnected with their fellow-subjects, and totally indiffer
ent to what might befall that posterity to which they bore no endearing relation:
yet it vanished into *nothing when the eyes of the people wore a little r*iin
enlightened, and they set themselves with vigour to oppose it. So vain L
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only excepted of despising the laws of the community.
Having thus in some degree endeavoured to trace out the original and subse
quent progress of the papal usurpations in England, let .us now return to the
statutes of prcemunire, which were framed to encounter this overgrown yet inereasing evil. King Edward I., a wise and magnanimous prince, set himself in
earnest to shake off this servile yoke.(^) He would not suffer his bishops to
attend a general council till they had sworn not to receive the papal benedic
tion. He made light of all papal bulles and processes; attacking Scotland in de
fiance of one, and seizing the temporalities of his clergy, who, under pretence
of another, refused to pay a tax imposed by parliament. He strengthened the
statutes of mortmain, thereby closing the great gulf in which all the lands of
the kingdom were in danger of being swallowed. And, one of his subjects hav
iug obtained a bulle of excommunication against another, he ordered him to be
executed as a traitor, according to the antient law.(A) And in the thirty-fifth
year of his reign was made the first statute against papal provisions, boing, ac
cording to Sir Edward Coke,(i) the foundation of all the subsequent statutes of
prcemunire, which we rank as an offence immediately against the king, because
every encouragement of the papal power is a diminution of the authority of the
crown.
In the weak reign of Edward the Second the pope again endeavoured to en
croach, but the parliament manfully withstood him; and it was one of the prin
cipal articles charged against that unhappy prince, that he had given allowance
(•) See book lit. page HI.
(») Bro. Abr. tit. drone, 115 ; Treason, 14. 6 R. p. 1, *m 14.
(/) See book li. page 268.
3 Am. 19.
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to the bulles of the soe of Rome. But Edward the Third was of a temper ex•1111 tremely different: and, to remedy these *inconveniences first by gentle
J means, he and his nobility wrote an expostulation to the pope ; but receiv
ing a menacing and contemptuous answer, withal acquainting him that the empe
ror, (who a few years before, at the diet of Nuremberg, a.d. 1323, had established
a law against provisions,)^) and al60 the king of France, had lately submitted
to the holy see, the king replied that if both the emperor and the French king
should take the pope's part, he was ready to give battle to them both in defence
of the liberties of the crown. Hereupon more sharp and penal laws were devised
against provisors,(i) which enact, severally, that the court of Rome shall not
present or collate to any b'shopric or living in England; and that wnoever dis
turbs any patron in the presentation to a Jiving by virtue of a papal provision,
such provisor shall pay fine and ransom to the king at his will, and be im
prisoned till he renounces such provision ; and the same punishment is inflicted
on such as cite the king, or any of his subjects, to answer in the court of Rome.
And when the holy see resented these proceedings, and pope Urban V. attempted
to revive the vassalage and annual rent to which king John had subjected his
kingdom, it was unanimously agreed by all the estates of the realm, in parlia
ment assembled, 40 Edw. III., that king John's donation was null and void,
being without the concurrence of parliament, and contrary to his coronationoath : and all the temporal nobility and commons engaged, that if the pope
should endeavour by process or otherwise to maintain these usurpations, they
would resist and withstand him with all their power.(wi)
In the reign of Richard the Second it was found necessary to sharpen and
strengthen these laws, and therefore it was enacted, by statutes 3 Ric. II. c. 3,
and 7 Ric. II. c. 12, first, that no alien should be capable of letting his benefice
to farm; in order to compel such as had crept in, at least to reside on their pre*1121 ferment8j and afterwards, that no alien *6hould be capable to be preJ sented to any ecclesiastical preferment, under the penalty of the statutes
of provisors. By the statute 12 Ric. II. c. 15, all liegemen of the king, accept
ing of a living by any foreign provision, are put out of the king's protection,
and the benefice made void. To which the statute 13 Ric. II. st. 2, c. 2 adds
banishment and forfeiture of lands and goods : and, by c. 3 of the same statute,
any person bringing over any citation or excommunication from beyond sea on
account of the execution of the foregoing statutes of provisors shall be im
prisoned, forfeit his goods and lands, and moreover suffer pain of life and
member.
In the writ for the execution of all these statutes the words praemunire facia*,
being (as we said) used to command a citation of the party, have denominated
in common speech not only the writ, but the offence itself of maintaining the
papal power, by the name of praemunire. And accordingly the next statute I
shall mention, which is generally referred to by all subsequent statutes, is usu
ally called the statute of pramunire. It is the statute 16 Ric. II. c. 5, which
enacts that whoever procures at Rome, or elsewhere, any translations, processes,
excommunications, bulles, instruments, or other things which touch the king,
against him, his crown, and realm, and all persons aiding and assisting therein,
shall be put out of the king's protection, their lands and goods forfeited to the
king's use, and they shall be attached by their bodies to answer to the king and
his council; or process of praemunire facias shall be made out against them as in
other cases of provisors.
By the statute 2 Hen. IV. c. 3, all persons who accept any provision from the
pope, to be exempt from canonical obedience to their proper ordinary, are also
subjected to the penalties of praemunire. And this is the last of our antient
statutes touching this offence; the usurped civil power of the bishop of Rome
being pretty well broken down by these statutes, as his usurped religious power
was in about a century afterwards ; the spirit of the nation being so much raised
(•) Mud. Un. niit. xxlx. 293.
|>) B"at lb Edw. III. st. ft. 27 Edw. III. et. 1, c 1. 38 Edw.
111. at 1, c.4. uid H. 2. c. I, % 3. 4.
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♦against foreigners that about this time, in the reign of Henry the Fifth, r*u3
the alien priories, or abbeys for foreign monks, were suppressed, and
their lands given to the crown. And no further attempts were Afterwards made
in support of these foreign jurisdictions.
A learned writer, before referred to, is therefore greatly mistaken when he
says(H) that in Henry the Sixth's time the archbishop of Canterbury, and other
bishops, offered to the king a, large supply if he would consent that all law*
against provisors, and especially the statute 16 Ric. II., might be repealed, but
that this motion was rejectee This account is incorrect in all its branches.
For, first, the application, which he probably means, was made not by the
bishops only, but by the unanimous consent of a provisional synod assembled
in 1439, 18 Hen. VI., that very synod which at the same time refused to confirm
and allow a papal bulle which then was laid before them. Next, the purport
of it was not to procure a repeal of the statutes against provisors, or that of
Richard II. in particular; but to request that the penalties thereof, which by
forced construction were applied to all that sued in the spiritual, and even in
many temporal, courts of this realm might be turned against the proper objects
only : those who appealed to Rome, or to any foreign jurisdictions; the tenor
of the petition being, " that those penalties should De taken to extend only to
those that commenced any suits or procured any write or public instruments at
Rome, or elsewhere out of England ; and that no one should be prosecuted
upon that statute for any suit in the spiritual courts or lay jurisdictions of
this kingdom." Lastly, the motion was so far from being rejected that the king
promised to recommend it to the next parliament, and in the mean time that no
one should be molested upon this account. And the clergy were so satisfied
with their success that they granted to the king a whole tenth upon this ocoasion.(o)
*And, indeed, so far was the archbishop, who presided in this synod, r*\i±
from countenancing the usurped power of the pope in this realm, that *■
he was ever a firm opposer of it. And, particularly in the reign of Henry the
Fifth, he prevented the king's uncle from being then made a cardinal and legate
a latere from the pope ; upon the mere principle of its being within the mischief
of papal provisions, and derogatory from the liberties of the English church and
nation. For, as he expressed himself to the king in his letter upon that sub
ject, " he was bound to oppose it by his ligeance, and also to quit himself to
God and the church of this land, of which God and the king had made him
governor." This was not the language of a prelate addicted to the slavery of
the see of Rome ; but of one who was indeed of principles so very opposite to
the papal usurpations that in the year preceding this synod, 17 Hen. VI., he re
fused to consecrate a bishop of Ely that was nominated by pope Eugenius IV.
A conduct quite consonant to his former behaviour, iD 6 Hen. VI., when he
refused to obey the commands of pope Martin V., who had required him to
exert his endeavours to repeal the statute of praemunire, (" execrabile Mud statuturn," as the holy father phrases it ;) which refusal so far exasperated the court
of Rome against him that at length the pope issued a bulle to suspend him from
his office and authority, which the archbishop disregarded and appealed to a
general council. And so sensible were the nation of their primate's merit that
the lords spiritual and temporal, and also the university of Oxford, wrote letters
to the pope in his defence; and the house of commons addressed the king to
send an embassador forthwith to his holiness on behalf of the archbishop, who
had incurred the displeasure of the pope for opposing the excessive power of
the court of Rome.Q))
♦This, then, is the original meaning of the offence which we call pratmunire, viz., introducing a foreign power into this land, and creating imperium in imperio by paying that obedience to papal process which constitutionally
(») Dav. 96.
author hopes to be excused this digression,—if indeed it be
(•) Wilk. Omcil. Mag. Brit. Hi. 533.
a digression to show how contrary to the sentiments of so
(9) t«e Wilk. Omcil. Mag. Brit. vol. iil. passim, and Dr. learned and pious a prelate, even in the days of popery,
Dock's Life of Archbishop Chichele, wbo was the prelate those usurpations were which the statutes of prxmunirt
nere sjiokr-.n of. and the munillcent founder of All-Souls and provisors were made to restrain.
OoUl-ks in Oxford, in vindication of whose memory the
4M
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belonged to the king alone, long before the reformation in the reign of Henry
the Eighth ; at which time the penalties of praemunire were indeed extended to
more papal abuses than before, as the kingdom then entirely renounced the au
thority of the see of Borne, though not all the corrupted doctrines of the Roman
church. And therefore, by the several statutes of 24 Hen. VIII. c. 12, and 25
Hen. VIII. c. 19 & 21, to appeal to Rome from any of the king's courts, which
(though illegal before) had at times been connived at, to sue to Borne for any
license or dispensation, or to obey any process from thence, are made liable to
the pains of prcemunire. And, in order to restore to the king in effect the nomi
nation of vacant bishoprics, and yet keep up the established forms, it is enacted,
by statute 25 Hen. VIII. c. 20, that if the dean and chapter refuse to elect the
person named by the king, or any archbishop or bishop to confirm or consecrate
him, thoy shall fall within the penalties of the statutes of prcemunire. Also, by
statute 5 Eliz. c. 1, to refuse the oath of supremacy will incur the pains of prce
munire; and to defend the pope's jurisdiction in this realm is a prcemunire for the
first offence, and high treason for the second. So too, by statute 13 Eliz. c. 2,
to import any agnus Dei, crosses, beads, or other superstitious things pretended
to be hallowed by the bishop of Borne, and tender the same to be used ; or to
receive the same with such intent aDd not discover the offender; or if a justice
of the peace, knowing thereof, shall not within fourteen days declare it to a
privy counsellor, they all incur prcemunire.' But importing or selling massbooks, or other popish books, is, by statute 3 Jac. I. c. 5, § 26, only liable to the
penalty of forty shillings. Lastly, to contribute to the maintenance of a Jesuit's
college, or any popish seminary whatever, beyond sea, or any person in the
same, or to contribute to the maintenance of any Jesuit or popish priest in
England, is by statute 27 Eliz. c. 2 made liable to the penalties of prcemunire.
*llfil
*ThuB far the penalties ot praemunire seem to have kept within the
J proper bounds of their original institution, the depressing the power ol
the pope : but, they being pains of no inconsiderable consequence, it has been
thought fit to apply the same to other heinous offences, some of which boar
more
Thus,
and1.some
By the
lessstatute
relation1 &
to 2this
Ph.original
and Mar.
offence,
c. 8, and
to molest
some no
therelation
possessors
at all.
of
abbey lands granted by parliament to Henry the Eighth and Edward the Sixth
is a praemunire. 2. So likewise is the offence of acting as a broker or agent in
any usurious contract, when above ten per cent, interest is taken, by statute 13
Eliz. c. 8.* 3. To obtain any stay of proceedings, other than by arrest of judg
ment or writ of error, in any suit for a monopoly, is likewise a prcemunire, by
statute 21 Jac. I. c. 3. 4. To obtain an exclusive patent for the sole making or
importation of gunpowder or arms, or to hinder others from importing them, is
also a prcemunire, by two statutes; the one 16 Car. I. c. 21, the other 1 Jac. II. c.
8.4 5. On the abolition, by statute 12 Car. II. c. 24, of purveyance,^) and the
prerogative of pre-emption, or taking any victual, beasts, or goods, for the king's
use, at a stated price, without consent of the proprietor, the exertion of any such
power for the future was declared to incur the penalties of praemunire. 6. To
assert maliciously and advisedly, by speaking or writing, that both or either
house of parliament have a legislative authority without the king, is declared a
prcemunire by statute 13 Car. II. c. 1. 7. By the habeas corpus act also, 31 Car.
II. c. 2, it is a praemunire, and incapable of the king's pardon, besides other heavy
penal ties,(r) to send any subject of this realm a prisoner into parts beyond the
seas. 8. By the statute 1 W. and M. st. 1, c. 8, persons of eighteen years of age
refusing to take the new oaths of allegiance, as well as supremacy, upon tender
(t) See book 1. page 287.
(') See book 1. p. 138. Book ill. page 137.
1 Repealed by statute 8 4 9 Vict. c. 59.—Stewart.
1 This act was made perpetual by the 39 Eliz. c. 18, ss. 30, 32 ; but, though not ex
pressly repealed, yet it seems to have virtually expired since the 12 Anne, st. 2, c. 16, i.
1.—Chitty.
4 By the second section of 1 Jac. II. c. 8, the importation must be with the king'*
license, (except from Ireland, by the 46 Geo. III. c. 121.)—Chittf.
Repealed by 6 Geo. IV. c. 105.—Stewabt.
AM
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by the proper magistrate, are subject to the penalties of a yrcemunii e ;* and by
statute 7 & 8 *W. III. c. 24, Serjeants, counsellors, proctors, attorneys, r*ii
and all officers of courts practising without having taken the oaths of
'
allegiance and supremacy and subscribing the declaration against popery, are
guilty of a praemunire, whether the oaths be tendered or no. 9. By the statute
6 Anne, c. 7, to assert maliciously and directly, by preaching, teaching, or ad
vised speaking, that the then pretended prince of Wales, or any person other
than according to tho acts of settlement and union, hath any right to the throne
of these kingdoms, or that the king and parliament cannot make laws to limit
the descent of the crown, such preaching, teaching, or advised speaking is a
praemunire ; as writing, printing, or publishing the same doctrines amounted, we
may remember, to high treason. 10. By statute 6 Anne, c. 23, if tho assembly
of peers in Scotland, convened to elect their sixteen representatives in the British
parliament, shall presume to treat of any other matter save only the election,
they incur the penalties of a praemunire. 11. The statute 6 Geo. I. c. 18 (enacted
in the year after the infamous South-Sea project had beggared half the nation)
makes all unwarrantable undertakings by unlawful subscriptions, then com
monly known by the names of bubbles, subject to the penalties of a prcemunire.*
12. The statute 12 Geo. III. c. 11 subjects to the penalties of the statute of prce
munire all such as knowingly and wilfully solemnize, assist, or are present at
any forbidden marriage of such of the descendants of tho body of king George
II. as are by that act prohibited to contract matrimony without tho consent of
the crown.(s)
Having thus inquired into the nature and several species of prcemunire, i»f
punishment may be gathered from the foregoing statutes, which are thus
shortly summed up by Sir Edward Coke :(() " that from the conviction the de
fendant shall be out of the king's protection, and his lands and tenements,
goods and chattels, forfeited to the king ; and that his body shall remain in
prison at the king's pleasure; *or (as other authorities have it) during r*i\%
lije:"{u) both which amount to the same thing ; as the king by his pre- L
rogative may any time remit the whole or any part of the punishment, ex
cept in the case of transgressing the statute of habeas corpus. These forfeitures
here inflicted do not (by the way) bring this offence within our former definition
of felony, being inflicted by particular statutes and not by the common law.
But so odious, Sir Edward Coko adds, was this offence of pramunire that a man
that was attainted of the same might have been slain by any other man with
out danger of law ; because it was provided by law(io) that any man might do
to him as to the king's enemy ; and any man may lawfully kill an enemy
However, the position itself, that it is at any time lawful to kill an enemy, is
by no means tenable : it is only lawful, by the law of nature and nations, to
kill him in the heat of battle or for necessary self-defence. And to obviate
such savage and mistaken notions,(x) the statute 5 Eliz. c. 1 provides that it
shall not bo lawful to kill any person attainted in a pramunire, any law, statute,
opinion, or exposition of law to the contrary notwithstanding.' But still such
delinquent, though protected as a part of the public from public wrongs, can
bring no action for any private injury, how atrocious soever, being so far out of
the protection of the law that it will not guard his civil rights nor remedy any
(•) See book i. ch. 4.
(») Stat 25 Edvr. III. >t. 5, c 22.
(<) 1 Inst. 129.
(«) Bro. Abr. tit. Corxme, 196.
(») 1 Bulnt. 199.
* By the 31 Geo. I. c. 32, s. 18, it is enacted that no persons shall be summoned to take
the oath of supremacy, or make the declaration against transubstantiation, or be prose
cuted for not obeying the summons for that purpose.—Christian.
' By the 6 Geo. IV., the greater part of the provisions of this statute are repealed, and
illegal companies are left to be dealt with according to the common law.—Chitty.
7 And although this statute nas been repealed, by the act 9 A 10 Vict. c. 59, it can
seal cely be suggested that * man convicted upon a pramumre is wholly out of the pale of
the '.aw.—Kerb,
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grievance which he as an individual may suffer. And no man, xnowing him to
he guilty, can with safety give him comfort, aid, or relief.^/

CHAPTER IX.
OF MISPRISIONS AND CONTEMPTS
GOVERNMENT.
AFFECTING THE KING AND
*1 19 1
*The fourth species of offences more immediately against the king and
-l government are entitled misprisions and contempts.
Misprisions (a term derived from the old French mespris, a neglect or con
tempt) are, in the acceptation of our law, generally understood to be all such
high offences as are under the degree of capital, but nearly bordering thereon :
and it is said that a misprision is contained in every treason and felony what
soever, and that, if the king so please, the offender may be proceeded against
for the misprision only.(a) And upon the same principle, while the jurisdiction
of the starchamber subsisted, it was held that the king might remit a prose
cution for treason, and cause the delinquent to be censured in that court, merely
for a high misdemeanour ; as happened in the case of Roger, earl of Rutland,
in 43 Eliz., who was concerned in the earl of Essex's rebellion. (b) Misprisions
are generally divided into two sorts : negative, which consist in the conceal
ment of something which ought to be revealed; and positive, which consist
in the commission of something which ought not to be done.
*T>01
*■"•' ®^ *'ne fir8*> or negative kind, is what is called misprision of treaJ son; consisting in the bare knowledge and concealment of treason,
without any degree of assent thereto : for any assent makes the party a prin
cipal traitor; as indeed the concealment, which was construed aiding and
abetting, did at the common law : in like manner as the knowledge of a plot
against the state, and not revealing it, was a capital crime at Florence and
other states of Italy.(c) But it is now enacted, by the statute 1 & 2 Ph. and
M. c. 10, that a bare concealment of treason shall only be held a misprision.
This concealment becomes criminal if the party apprized of the treason does
not, as soon as conveniently may be, reveal jt to some judge of assize or justice
of the peace.(d) But if there be any probable circumstances of assent, as if
one goes to a treasonable meeting, knowing beforehand that a conspiracy is
intended against the king; or, being in such company once by accident, and
having heard such treasonable conspiracy, meets the same company again, and
hears more of it, but conceals it ; this is an implied assent in law, and makes
the concealer guilty of actual high treason.(e)1
There is also one positive misprision of treason, created so by act of parlia(») 1 Hawk. P. C. 65.
(•) Guicclard. Htot. b. 3 and 13.
(«) Year-Book, i Rlc. HI. 10. Staundf. P. C. 37. Kelw.71.
(«<) 1 Hal. P. C. 372.
« Hal. P. C. 37. 1 Hawk. P. C 66, 66.
(<) 1 Hawk. P. C. 66.
(*) Hudson of the Court of Star-chamber. MS. in Mm.
■»rlt
* The terrible penalties of a pnemunirc are denounced by a great variety of statutes ; yet
prosecutions upon a prttmumre are unheard of in our courts. There is only one instance
of such a prosecution in the State Trials,—in which case the penalties of a pramumre were
inflicted upon some persons for refusing to take the oath of allegiance in the reign of
Charles the Second. Harg. St. Tr. vol. ii. 463.—Christian.
1 If any person or persons having knowledge of the commission of any treason shall
conceal, and not, as soon as may be, disclose and make known the same to the President
of the United States, or some one of the judges thereof, or to the president or governor
of a particular State, or some one of the judges or justices thereof, such person or persons
on conviction, shall be adjudged guilty of misprision of treason, and shall be imprisoned
not exceeding seven years, and fined not exceeding one thousand dollars. Act of Con
gress, April 20, 1790, s. 2, 1 Story's Laws, 83.—Sharswood.
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ment. The statute 13 Eliz. c. 2s enacts that those who fovge foreign coin, not
current in this kingdom, their aiders, abettors, and procurers, shall all be
guilty of misprision of treason. For though the law would not put foreign
coin upon quite tho same footing as our own ; yet, if the circumstances of
trade concur, the falsifying of it may be attended with consequences almost
equally pernicious to the public : as the counterfeiting of Portugal money
would be at present; and therefore the law has made it an offence just below
capital, and that is all. For the punishment of misprision of treason is loss of
the profits of land during life, forfeiture of goods, and imprisonment during
life.(/)s Which total forfeiture of the goods was originally inflicted while
*the offence amounted to principal treason, and of course included in it r*i2\
a felony by tho common law ; and therefore is no exception to the *■
general rule laid down in a former chapter,^) that wherever an offence is
punished by such total forfeiture it is felony at the common law.
Misprision of felony is also the concealment of a felony which a man knows
but never assented to ; for, if he assented, this makes him either principal or
accessory. And the punishment of this, in a public officer, by the statute
Wostm. 1, 3 Edw. I. c. 9, is imprisonment for a year and a day; in a common
person, imprisonment for a less discretionary time ; and, in both, fine and ran
som at the king's pleasure : which pleasure of the king must be observed, once
for all, not to signify any extrajudicial will of the sovereign, but such as is de
clared by his representatives, tho judges in his courts of Justice ; " voluntas regis
in curia, non in camera. "(A)
There is also another species of negative misprisions : namely, the concealing
of treasure-trove, which belongs to the Iring or his grantees by prerogative royal :
the concealment of which was formerly punishable by death ;(i) but now only
by fine and imprisonment.^')
II. Misprisions which are merely positivo are generally denominated con
tempts or high misdemeanours ; of which
1. The first and principal is the maladministration of such high officers as ara
in public trust and employment. This is usually punished by the method of
parliamentary
flicted, as to theimpeachment
wisdom of the
; wherein
peers shall
suchseem
penalties,
proper;short
consisting
of death,
usually
are inof
banishment, imprisonment, fines, or perpetual disability. Hitherto also may be
referred the *offence of embezzling the public money, called among the r*^22
Romans peculatus, which the Julian law punished with death in a magistrate, and with deportation, or banishment, in a private person.(A;) With us it
is not a capital crime, but subjects the committer of it to a discretionary fine
and imprisonment.4 Other misprisions are, in general, such contempts of the
executive magistrate as demonstrate themselves by some arrogant and undutiful
behaviour towards the king and government. These are
2. Contempts against the king's prerogative. As, by refusing to assist him for
the good of the public, either in his councils, by advice, if called upon, or in
his wars, by personal service for defence of the realm, against a rebellion or in1 Hal. P. C. 374.
(«) OlaoT. I 1, c. 2.
See page 94.
(J) 3 Inst. 133.
2 Hal. P. C. 376.
(») lust. 4, 18, 9.
* This ought to be 14 Eliz. c. 3 ; and the author has been led into the mistake by
implicitly copying Hawkins.—Coleridge.
'But this is only in case of high treason. Misprision of a lower degree is punishable
only by fine and imprisonment. 1 Hale, 375.—Chittt.
* But now, by 50 Geo. III. c. 59, s. 1, it is enacted that if any person shall embezzle or
fraudulently apply moneys issued to him for the public services, he shall be adjudged
guilty of a misdemeanour, and shall be subject to transportation, or receive such punish
ment as the court in which he is convicted may in its discretion think proper.
Section 2 enacts that if any officer, collector, or receiver intrusted with the receipt or
management of the public revenues shall furnish false statements or returns of the
moneys collected by him, or of the balances left in his hands, he shall be guilty of a
misdemeanour, and be fined and imprisoned at the discretion of the court, and be for
•ver rendered incapable of holding or enjoying any office under the crown.—Chittt.
4.07
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vasion (J) Under which class may be ranked the neglecting to join the posse
comitaius, or power of the county, being thereunto required by the sheriff or
justices, according to the statute 2 Hen. V. c. 8, which is a duty incumbent
upon all that are fifteen years of age, under the degree of nobility and able to
travel.(m) Contempts against the prerogative may also be by preferring the
interests of a foreign potentate to those of their own, or doing or receiving any
thing that may create an undue influence in favour of such extrinsic power ; as
by taking a pension from any foreign prince without the consent of the king.(n)
Or by disobeying the king's lawful commands: whether by writs issuing out of
his courts of justice, or by a summons to attend his privy council, or by letters
from the king to a subject commanding him to return from beyond seas, (for
disobedience to which his lands shall be seized till he does return, and himself
afterwards punished,) or by his writ of ne exeat regnum, or proclamation com
manding the subject to stay at home.(o) Disobedience to any of these com
mands is a high misprision and contempt ; and so, lastly, is disobedience to any
act of parliament where no particular penalty is assigned; for then it is punisli*1^31 a*^e> ''ke tne rest; of *these contempts, by fine and imprisonment, at the
J discretion of the king's courts of justice.(^))
3. Contempts and misprisions against the king's person and government may
be by speaking or writing against them, cursing or wishing him ill, giving out
scandalous stories concerning him, or doing any thing that may tend to lessen
him in the esteem of his subjects, may weaken his government, or may raise
jealousies between him and his people.1 It has been also held- an offence of this
species to drink to the pious memory of a traitor; or for a clergyman to absolve
persons at the gallows who there persist in the treasons for which they die ;
these being acts which impliedly encourage rebellion. And for this species of
contempt a man may not only be fined and imprisoned, but suffer the pillory,'
or other infamous corporal punishment ;(q) in like manner as in the antient
German empire such persons as endeavoured to sow sedition, and disturb the
public tranquillity, were condemned to become the objects of public notoriety
and derision, by carrying a dog upon their shoulders from one great town to
another. The emperors Otho I. and Frederick Barbarossa inflicted this punish
ment on noblemen of the highest rank.(r)
4. Contempts against the king's title, not amounting to treason or praemunire,
are the denial of his right to the crown in common and unadvised discourse;
for, if it be by advisedly speaking, we have seen(s) that it amounts to a praemu
nire. This heedless species of contempt is, however, punished by our law with
fine and imprisonment. Likewise, if any person shall in any wise hold, affirm,
or maintain that the common law of this realm, not altered by parliament,
(') 1 Hawk. P. C. 59.
(T) 1 nawk. P. C. 60.
(«) Lamb. Eir. 315.
(p) Ibid.
?»)
3
Inst.
144.
(')
Mod.page
Un. 91.
Hist. xxlx. 28, 119
(•) See book i. page 266.
(•) See
5 To a6sert falsely that the king labours under the affliction of mental derangement u
criminal, and an indictable offence. 3 D. & R. 464. 3 B. k C. 257, S. C. In Rex vs. Cobbett, E. T. 1805, Holt on Libel, 114, 115, 6 East, 583, where the defendant was convicted
of publishing a libel upon the administration of the Irish government and upon the
public conduct and character of the lord-lieutenant and lord-chancellor of Ireland, lord
Sllenborough, C. J., observed, " It is no nsw doctrine that if a publication be calculated
to alienate the affections of the people, by bringing the government into disesteem.
whether the expedient be by ridicule or obloquy, the person so conducting himself is
exposed to the inflictions of the law." See also Holt, Rep. 424. 14 How. St. Tr. 1095, S. C.
By the 60 Geo. III. c. 8, the offence of publishing seditious libels is further provided
against by empowering the court after verdict to seize upon all copies of the libel, &c. ,
and. by sect. 4, persons convicted of a second offence may be punished as in cases of high
misdemeanour, or by banishment for so long as the court may order. By sect. 5, persons
not departing within thirty days after sentence of banishment may be conveyed out of
the kingdom ; and, by sect. 6, persons banished found at large within the king's do
minions may be transported.—Chitty.
* By 56 Geo. III. c. 12, the punishment of the pillory was abolished, excepting in cases
of perjury, and fine or imprisonment substituted in its place ; and it is now altogether
\bolished, by 1 V'-t. c. 23.—F tewart.
408
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ought not to direct the right of the crown of England ; this is a misdcmeanoui,
by statute 13 Eliz. c. 1, and punishable with forfeiture of goods and chattels. A
contempt may also arise from refusing or neglecting to take the oaths ap
pointed by statute for the better securing the government, and yet *act- - „., 04
mg in a public office, place of trust, or other capacity, for which the said L
oaths are required to be taken, viz., those of allegiance, supremacy, and abjura
tion: which must be taken within six calendar months after admission. The
penalties for this contempt, inflicted by statute 1 Geo. I. st. 2, c. 13, are very
little, if any thing, short of those of a prcemunire; being an incapacity to hold
the said offices, or any other; to prosecute any suit; to be guardian or executor;
to take any legacy or deed of gift; and to vote at any election for members of
parliament; and after conviction the offender shall also forfeit 500?. to him or
them that will sue for the same. Members, on the foundation of any college in
the two universities, who by this statute are bound to take the oaths, must also
register a certificate thereof in the college-register within one month after ;
otherwise, if the electors do not remove him, and elect another within twelve
months, or after, the king may nominate a person to succeed him by his great
seal or sign-manual. Besides thus taking the oaths for offices, any two justices
of the peace may by the same statute summon, and tender the oaths to, any
person whom they shall suspect to be disaffected; and every person refusing the
same, who is properly called a non-juror, shall be adjudged a popish recusant
convict, and subject to the same penalties that were mentioned in a former
chapter;(<) which in the end may amount to the alternative of abjuring the
realm, or suffering death as a felon.'
5. Contempts against the king's palaces or courts of justice have been always
looked upon as high misprisions ; and by the autient law, before the conquest,
fighting in the king's palace, or before the king's judges, was punished with
death. («) So too, in the old Gothic constitutions, there were many places privi
leged by law, quibus major reverentia et securitas debetur, ut templa et judicia, qua
sancta habebantur,—arces et aula regis,—denique locus quilibet prmsente aut adventante rege.(v) And at present, with us, by the statute *33 Hen. VIII. c. r*i95
12, malicious striking in the king's palace, wherein his royal person resides, whereby blood is drawn, is punishable by perpetual imprisonment, and
fine at the king's pleasure, and also with loss of the offender's right hand ; the
solemn execution of which sentence is prescribed in the statute at length."
But striking in the king's superior courts of justice, in Westminster hall, or at
the assizes, is made still more penal than even in the king's palace. The reason
seems to be that those courts being antiently held in the king's palace, and be
fore the king himself, striking there included the former contempt against the
king's palace, and something more, viz., the disturbance of public justice. For
this reason, by the antient common law before the conquest,(w) striking in the
(<) See page 65.
(•) Stiornhook, <fe jure Goth. I. 8, 0. 8.
(») 3 Inrt. 140. LL. Alurtd. cap. 7 and 34.
(») LL. Iim. c 6. LL. Oxnxd. 66. LL. AluraL c. 7.
1 By stat. 10 Geo. IV. c. 7, s. 24, any person assuming any ecclesiastical title established
in England or Ireland shall forfeit 100?. for each offence; and, by stat. 14 & 15 Vict. c. 60,
briefs, rescripts, or letters-apostolical are declared unlawful and void.—Stewart.
"Mr. Hargrave has given in the 11th vol. of the State Trials, p. 16, an extract from
Stowe's Annals, containing a very curious account of the circumstances of the trial of Sir
Edmund Knevet, who was prosecuted upon this statute soon after it was enacted : " for
which offence he was not onely judged to lose his hand, but also his body to remain in
prison, and his lands and goods at the king's pleasure. Then the said Sir Edmund
Knevet desired that the king, of his benigne grace, would pardon him of his right nand
and take the left; for (quoth he) if my right be spared, I may hereafter doe such good
service to his grace as shall please him to appoint. Of this submission and request the
justices forthwith informed the king, who of his goodness, considering the gentle heart
of the said Edmund, and the good report of lords and ladies, granted him pardon, that
he should lose neither hand, land, nor goods, but should go free at liberty."—Christian
So much of the 33 Hen. VIII. c. 12 (part cf s. 6 to s. 18) as relates to the punishment
of manslaughter and of malicious striking, by reason whereof blood sliill be shed, i*
repealed by 9 Geo. IV. c. 31.—Can >r.
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king's court of justice, or drawing a sword therein, was a capital felony; and
our modern law retains so much of the antient severity as only to exchange the
loss of life for the loss of the offending limb. Therefore a stroke or blow i:i
such a court of justice, whether blood be drawn or not, or even assaulting a
judge sitting in the court by drawing a weapon, without any blow struck, is
punishable with the loss of the right hand, imprisonment for life, and forfeiture
ol goods and chattels, and of the profits of his lands during life.(x) A rescue also
of a prisoner from any of the said courts, without striking a blow, is punished
with perpetual imprisonment and forfeiture of goods, and of the profits of lands
during life,(y) being looked upon as an offence of the same nature with the last ;
but only, as no blow is actually given, the amputation of the hand is excused.
For the like reason, an affray or not near the said courts, but out of their actual
view, is punished only with fine and imprisonment.^)'
*19fi1
*Not only such as are guilty of an actual violence, but of threatening
J or reproachful words to any judge sitting in the courts, are guilty of a
high misprision, and have been punished with large fines, imprisonment, and
corporal punishment.(a) And, even in the inferior courts of the king, an affray
or contemptuous behaviour is punishable with a fine by the judges there sitting,
as by the steward in a court-leet, or the like.(fe)
Likewise all such as are guilty of any injurious treatment to those who are
immediately under the protection of a court of justice are punishable by fine
and imprisonment; as, if a man assaults or threatens his adversary for sueing
him, a counsel or attorney for being employed against him, a juror for his ver
dict, or a gaoler or other ministerial officer for keeping him in custody, and
properly executing his duty :(c) which offences, when they proceeded further
than bare threats, were punished in the Gothic constitutions with exile and for
feiture of goods.('i)
Lastly, to endeavour to dissuade a witness from giving evidence, to disclose
an examination before the privy council, or to advise a prisoner to stand mute,
(all of which are impediments of justice,) are high misprisions, and contempts
of the king's courts, and punishable by fine and imprisonment.10 And antiently
it was held that if one of the grand jury disclosed to any person indicted the
evidence that appeared against him, he was thereby made accessory to the
offence, if felony, and in treason a principal. And at this day it is agreed that
he is guilty of a high misprision,(e) and liable to be fined and imprisoned.(/)u
(') Staund. P. C. 88. 3 Inat. 140, 141.
(•) 3 ln«t. 141, 142.
(») 1 Hawk. P. C 67.
(*) Stterahook. <k jure Onth. I. 3. c. 3.
l«) Cro. Car. 373.
(•) See Bar. 212. 27 Am. pi. 44, { 4, fol. 138.
(•) Ibid. 503.
(/) 1 Hawk. P. C. 59.
(») 1 Hawk. P. C 58.
• Lord Thanet and others were prosecuted by an information filed by the attorneygeneral for a riot at the trial of Arthur O'Connor and others for high treason under a
special commission at Maidstone. Two of the defendants were found guilty generally.
The three first counts charged (inter alia) that the defendants did riotously make an
assault on one J. B., and did then and there beat, bruise, wound, and ill treat the said J. R.
in the presence of the commissioners. When the defendants were brought up for judg
ment, lord Kenyon expressed doubts whether upon this information the court was not
bound to pronounce the judgment of amputation of the right hand, &c., as required in a
prosecution expressly for striking in a court of justice. In consequence of these doubts
the attorney-general entered a nolle prosequi upon the first three counts, and the court
pronounced judgment of fine and imprisonment as for a common riot. 1 East, P. C. 438.
—Christian.
10 The mere attempt to stifle evidence is also criminal, though the persuasion should
not succeed, on the principle, now fully established, that an incitement to commit any
crime is itself criminal. 6 East, 464. 2 East, 521, 522. 2 Stra. 904. 2 Leach, 925. As to
conspiring to prevent a witness from giving evidence, see 2 East, 3G2. Knowingly making
use of a false affidavit is indictable. 8 East, 364. 2 Stra. 1144.—Chittt.
L A few years ago, at York, a gentleman of the grand jury heard a witness swear in
court, upon the trial of a prisoner, directly contrary to the evidence which he had given
before the grand jury. He immediately communicated the circumstance to the judge,
who, upon consulting the judge in the other court, was of opinion that public justice in
this case required that the evidence which the witness had given before the grand jury
ihovld be disclosed ; and the witness was committed for perjury, to be tried upon th«
*10
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CHAPTER X.
OF OFFENCES AGAINST PUBLIC JUSTICF
•The order of our distribution will next lead us to take into considera- r*i2i
lion such crimes and misdemeanours as more especially affect the comtnonwealth. or public polity of the kingdom; which, however, as well as those
which arc peculiarly pointed against the lives and security of private subjects,
are also offences against the king as the pater-familias of the nation, to whom
it appertains, by his regal office, to protect the community, and each individual
therein, from every degree of injurious violence, by executing those laws which
the people themselves, in conjunction with him, have enacted, or at least have
eonsented to by an agreement either expressly made in the persons of their
representatives, or by a tacit and implied consent, presumed and proved by im
memorial usage.
The species of crimes which we have now before us is subdivided into such a
number of inferior and subordinate classes that it would much exceed the bounds
of an elementary treatise, and be insupportably tedious to the reader, were I to
examine them all minutely or with any degree of critical accuracy. I shall
therefore confine myself principally to general definitions or descriptions of this
great variety of offences, and to the punishments inflicted by law for each par
ticular offence, with now and then a few incidental observations; referring the
student, for more particulars, to other voluminous authors, who have treated of
these subjects with greater precision and more in detail than is consistent with
the plan of these commentaries.
The crimes and misdemeanours that more especially affect the commonwealth
may be divided into five species, viz., *offences against public justice, r*j28
against the public peace, against public trade, against the public health, L
and against the public police or economy; of each of which we will take a cur
sory view in their order.
First, then, of offences against public justice, some of which are felonious,
whoso punishment may extend to death; others only misdemeanours. I shall
begin with those that are most penal, and descend gradually to such as are of
less malignity.
1. Embezzling or vacating records, or falsifying certain other proceedings in
a court of judicature, is a felonious offence against public justice. It is enacted,
by statute 8 Hen. VI. c. 12, that if any clerk or other person shall wilfully take
awav, withdraw, or avoid any record or process in the superior courts of justice
in Westminster hall, by reason whereof the judgment shall be reversed or not
take effect, it shall be folony not only in the principal actors, but also in their
procurers and abettors.1 And this may be tried either in the king's bench or
testimony of the gentlemen of the grand jury. It was held that the object of this con
cealment was only to prevent the testimony produced before them from being contra
dicted by subornation of perjury on the part of the persons against whom bills were
found. This is a privilege which may be waived by the crown. See p. 303, post —
Christian.
' The 8 Hen. VI. c. 12, s. 3 is now repealed, by 7 & 8 Geo. IV. c. 27, by sect. 21 of which
it is enacted that " if any person shall steal, or shall for any fraudulent purpose take
from its place of deposit for the time-being, or from any person having the lawful cus
tody thereof, or shall unlawfully and maliciously obliterate, injure, or destroy, any record,
writ, return, panel, process, interrogatory, deposition, affidavit, rule, order, or warrant
of attorney, or any original document whatsoever, of or belonging to any court of record,
or relating to any matter civil or criminal begun, depending, or terminated in any such
cr urt, or any bill, answer, interrogatory, deposition, affidavit, order, or decree, or any
original document whatsoever, of or belonging to any court of equity, or relating to any
cause or matter begun, depending, or terminated in any such court, every such offender
shall be guilty of a misdemeanour, and, being convicted thereof, shall be liable, at the
discretion of the court, to be transported beyond the seas for the term of s*"<en years, oi
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common picas ly a jury de mcdietate,—half officers of any of the superior courts,
and the other half common jurors.* Likewise, by statute 21 Jac. I. c. 26, to
acknowledge any fine, recovery, deed enrolled, statute, recognizance, bail, or
out
judgment,
benefit inofthe
clergy.
name of
Which
another
lawperson
extends
notonly
privy
to toproceedings
the same, isinfelony
the courts
withthemselves ; but, by statute 4 "W. and M. c. 4, to personate any other person (as
bail) before any judge of assize or other commissioner authorized to take bar*
in the country, is also felony.* For no man's property would be safe if records
might be suppressed or falsified, or persons' names be falsely usurped in courts
or before their public officers.
2. To prevent abuses by the extensive power which the law is obliged to re
pose in gaolers, it is enacted, by statute 14 Edw. III. c. 10, that if any gaoler by
too great duress of imprisonment makes any prisoner that he hath in ward
*1991 *Decome an approver or an appellor against his will; that is, as we shall
■* see hereafter, to accuse and turn evidence against some other person ; it
is felony in the gaoler.4 For, as Sir Edward Coke observes,(a) it is not lawful
to induce or excite any man even to a just accusation of another, much less to
do it by duress of imprisonment ; and least of all by a gaoler, to whom the
prisoner is committed for safe custody.
3. A third offence against public justice is, obstructing the execution of lawful
process. This is at all times an offence of a very high and presumptuous nature;
but more particularly so when it is an obstruction of an arrest upon criminal
process. And it hath been holden that the party opposing such arrest becomes
thereby particeps criminis; that is, an accessory in felony, and a principal in
(•) S Inrt. 91.
to suffer such other punishment by fine or imprisonment, or by both, as the court shall
award ; and it shall not in any indictment for such offence be necessary to allege that
the article in respect of which the offence is committed is the property of any person, or
that the same is of any value."—Chitty.
1 It is b high misprision in an officer to alter the enrolment of a memorial of an
annuity-deed without the sanction of the court. 3 Taunt. 543.
By the 5 Geo. IV. c. 20, s. 10, persons in the post-office embezzling or destroying par
liamentary proceedings, &c. sent by post will be guilty of a misdemeanour punishable
with fine and imprisonment.—Chitty.
But, by stat. 7 & 8 Geo. IV. c. 29, this statute, so far as it relates to this offence, is
repealed ; and it is enacted, by s. 21 and 1 Vict. c. 90, s. 5, that stealing or maliciously
obliterating any record, writ, affidavit, or document belonging to any court of law or
equity shall be a misdemeanour punishable with transportation for seven years, or fine
or imprisonment,—and now with penal servitude, (16 & 17 Vict. c. 99;) and, by stat. 2
W. IV. c. 34, ss. 9, 19, and 1 Vict. c. 90, s. 5, where a person having been convicted of
any offence relating to the coin shall afterwards be indicted of any offence committed
subsequent to such conviction, any clerk or officer of the court where the offender was
first convicted, certifying a false copy of any indictment, knowing the same to be false,
was liable to be transported for fourteen nor less than seven years, or to be imprisoned
for any term not exceeding two years,—and now to penal servitude. By 1 & 2 Vict. c.
94, s. 19, any person employed in the public-record office who shall certify any writing
as a true copy, knowing the same to be false in any material part, or any person who shall
counterfeit the signature of the assistant record-keeper or who shall counterfeit the seal
of the said office, on being convicted thereof, might be transported for life or for not less
than seven years, or be imprisoned for not more than four years. By 14 & 15 Vict. c. 99,
s. 15, if any officer under that act shall wilfully certify any document as being a true copy
or extract, knowing the same not to be so, he shall be guilty of a misdemeanour, and
shall be liable on conviction to imprisonment for any term not exceeding eighteen
months.—Stewart.
* See also 11 Geo. IV. and 1 W. IV. c. 66, s. 11. And the false personation of voters at
elections is a misdemeanour. 6 & 7 Vict. c. 18, s. 33.—Stewart.
The merely personating bail before a judge at chambers, or acknowledging bail in s>
false name, is only a misdemeanour, unless the bail are filed, (2 East, P. C. 109;) and
nutting in bail in the name of a person not in existence is not within the act. 1 Stra,
304. The courts will not vacate the proceedings against the party personated until the
offender is convicted, (T. Jones, 64. 1 Ventr. 501. 3 Keb. 694. 1 Ld. Raym. 445 ;) and
«t conviction cannot take place until the bail-piece is filed. 2 Sid. 90.—Chitty.
•This act of Edw. III. is now repealed, by the 4 Geo. IV. c. 64, s. 1.—Chitty.
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high treason. (6)* Formerly, one of the greatest obstructions to public justice,
both of the civil and criminal kind, was the multitude of pretended privileged
places where indigent persons assembled together to shelter themselves from
justice, (especially in London and Southwark,) under the pretext of their
having been antient palaces of the crown, or the like :(c) all of which sanc
tuaries for iniquity are now demolished, and the opposing of any process therein
is made highly penal, by the statutes 8 4 9 W. III. c. 27, 9 Geo. I. c. 28, and 11
Geo. I. c. 22, which enact that persons opposing the execution of any process in
such pretended privileged places within the bills of mortality, or abusing any
officer in his endeavours to execute his duty therein, so that he receives bodily
hurt, shall be guilty of felony, and transported fbr seven years; and persons in
disguise, joining in or abetting any riot or tumult on such account, or opposing
any process, or assaulting and abusing any officer executing or for having exe
cuted the same, shall be felons without benefit of clergy.*
4. An escape of a person arrested upon criminal process by eluding the vigi
lance of his keepers before he is put in hold is also an offence against public
justice, and the party himself *is punishable by fine or imprisonment.(rf) r* . „a
But the officer permitting such escape, either by negligence or conni- *• '
vance, is much more culpable than the prisoner; the natural desire of liberty
pleading strongly in his behalf, though he ought in strictness of law to submit
himself quietly to custody till cleared by the due course of justice. Officers
therefore who, after arrest, negligently permit a felon to escape, are also punishable
by fine :(e) but voluntary escapes, by consent and connivance of the officer, are
a much more serious offence ; for it is generally agreed that such escapes
amount to the same kind of offence, and are punishable in the same degree,
as the offence of which the prisoner is guilty and for which he is in custody,
whether treason, felony, or trespass. And this, whether he were actually com
mitted to gaol or only under a bare arrest.(/) But the officer cannot be
thus punished till the original delinquent hath actually received judgment,
or been attainted, upon verdict, confession, or outlawry, of the crime for which
he was 60 committed or arrested ; otherwise it might happen that the officer
might be punished for treason or felony, and the person arrested and escaping
might turn out to be an innocent man. But, before the conviction of the
principal party, the officer thus neglecting his duty may be fined and imprisoned
for a misdemeanour.^)'
(»)
Hawk.
P. C 121. and its enTfrons, the Savon, and
(') Ibid.
1 nal.690.
P. C.2800.
(■) 2Such
as Wlii's.-fYiart
'-0
Hawk. P. C 134.
the Hint in Southwark.
(») 1 Hal. P. C 688, 689. 2 Hawk. P. C. 134, 13S.
(') 2 Hawk. P. O. 122.
6 By the 25 Geo. II. c. 37, s. 9, attempting to rescue a person convicted of murder
whilst proceeding to execution is felony, and punishable with death. By the 43 Geo.
III. c. 58, s. 1, shooting at or levelling loaded fire-arms at a person and attempting to
discharge the same, or stabbing or cutting with intent to obstruct, resist, or prevent the
lawful apprehension and detainer of the person so stabbing, efce. or the lawful appre
hension and detainer of his accomplice, is a felony, without benefit of clergy. It seems
the right of the party to arrest should be proved to bring a party resisting within the
meaning of the act. 1 Stark. C. N. P. 246. If a cutting or wounding, &c. takes place in
an attempt to apprehend the prisoner, without a due notification of the warrant or
authority by which the person acts, it does not fall within the meaning of the act, as it
is not a wilful resistance of a lawful apprehension. 3 Camp. 68, per lord Ellenborough,
C. J., at Maidstone, Aug. 8, 1816.
By 9 Geo. IV. c. 31, ». 25, it is enacted that where any person shall be charged with
and convicted of, as a misdemeanour, any assault upon any person with intent to resist
or prevent the lawful apprehension or detainer of the party so assaulting, or of any other
person, for any offence for which he or they may be liable by law to be apprehended or
detained, the court may sentence the offender to be imprisoned, with or without hard
labour, for any term not exceeding two years, and may also fine the offender, and require
him to find sureties for keeping the peace. See 14 2 Geo. IV. c. 88, s. 2. 3 Geo. IV. c.
114, 1 Burn's J. 230, et seg.
* And, by stat. 9 Geo. IV. c. 31, s. 25, the preventing the apprehension of an offender
is a misdemeanour, punishable with fine or imprisonment for two years.—Stewart.
' There must be an actual arrest, as well as a lawful arrest, to make an escape crimiDsJ
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5. Breach of prison by the offender himself, when committed for any cause,
was felony at the common law;(A) or even conspiring to break it.(i) Bat thif
severity is mitigated by the statute de frangentibus prisonam, 1 Edw. EL, which
enacts that no person shall have judgment of life or member for breaking
prison, unless committed for some capital offence. So that to break prison and
escape, when lawfully committed for any treason or felony, remains still felony,
as at the common law; and to break prison, (whether it be the county-gaol, the
stocks, or other usual place of security,) when lawfully confined upon any other
*131 1 in^er'or charge, is still *punishable as a high misdemeanour by fine and
J imprisonment. For the statute which ordains that such offence shall
bo no longer capital never meant to exempt it entirely from every degree of
punishment.^")'
6. Rescue is the forcibly and knowingly freeing another from an arrest or
imprisonment ; and it is generally the same offence in the stranger so rescuing
as it would have been in a gaoler to have voluntarily permitted an escape. A
rescue, therefore, of one apprehended for felony is felony; for treason, treason;
and for a misdemeanour, a misdemeanour also. But here likewise, as upon
voluntary escapes, the principal must first be attainted or receive judgment be
fore the rescuer can be punished, and for the same reason ; because, perhaps, in
fact it may turn out that there has been no offence committed.(A)* By statute
(») 1 HaL P. a DOT.
(/) 2 Hawk. P. C 128.
(<) Bract. 1. 3, c. 9.
(*) 1 Hal. P. C. 607. Post. 344.
in an officer. 2 Hawk. c. 19, es. 1, 2. It must also be for a criminal matter, (id. s. 3;)
and the imprisonment must be continuing at the time of the offence. Id. s. 4. 1 Rubs.
531. 1 Hale, 594. In some cases it is an escape to suffer a prisoner to have greater
liberty than can by law be allowed him ; as, to admit him to bail against law, or to suffer
him to go beyond the limits of the prison, though he return. 2 Hawk. c. 19, s. 5. A
retaking will not excuse an escape. Id. s. 13.
Private individuals who have persons lawfully in their custody are guilty of an escape if
they suffer them illegally to depart, (1 Hale, 595;) but they may protect themselves
from liability by delivering over their prisoner to some legal and proper officer. 1 Hale,
594, 595. A private person thus guilty of an escape, the punishment is fine, or imprison
ment, or both. 2 Hawk. c. 20, s. 6.
By the 52 Geo. III. c. 156, persons aiding the escape of prisoners of war are guilty of
felony and liable to transportation. It has been held that the offence of aiding a
prisoner of war to escape is not complete if such prisoner is acting in concert with those
under whose charge he is, merely to detect the defendant, and has no intention to escape.
Russ. <fe R. C. C. 196.—Chitty.
• An actual breaking is the gist of this offence, and must be stated in the indictment.
It must also appear that the party was lawfully in prison, and for a crime involving judg
ment of life or member: it is not enough to allege that he " feloniously broke prison."
2 Inst. 591. 1 Russell, 381. If lawfully committed, a party breaking prison is within
the statute, although he may be innocent; as if committed by a magistrate upon strong
suspicion. 2 Inst. 590. 1 Hale, P. C. 610. 1 Russell, 378. To constitute a felonious prisonbreach, the party must be committed for a crime which is capital at the time of the
breaking. 1 Russell, 379, Cole's case. Plowd. Comm. 401. A constructive breaking is
not sufficient: therefore, if a person goes out of prison without obstruction, as by a door
being left open, it is only a misdemeanour. 1 Hale, P. C. 611. An actual intent to break
is not necessary. The statute extends to a prison in law as well as to a prison in fact. 2
Inst. 589. "Prison-breach or rescue is a common-law felony, if the prisoner breaking
prison, or rescued, is a convicted felon ; and it is punishable at common law by imprison
ment, and, under 19 Geo. III. c. 74, J 4, by three times whipping. Throwing down loose
bricks at the top of a prison-wall, placed there to impede escape and give alarm, is prisonbreach, though they were thrown down by accident." Rex vs. Haswell, R. & R. C. C.
458.—Chittt.
•By 1 & 2 Geo. IV. c. 98, (entitled an "Act to amend the Law of Rescue,") s. 1,
rescuing persons charged with felony is punishable with seven years' transportation, or
imprisonment for not less than one year and not more than three years. And, by s. 1,
assaulting any lawful officer, to prevent the apprehension or detainer of persons charged
with felony, is punishable with two years' imprisonment, in addition to other pains and
penalties incurred. Vide also 5 Geo. IV. c. 84, ? 22. This section is repealed by 9 Geo.
1 V. c. 31, which, by section 25, provides a punishment for these offences. Vide post, 217.
Bj 9 Geo. IV. c. 4, s. 13 (ent tied the Mutiny Act,) persons under sentence of death
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11 Geo. II. c. 26, and 24 Geo. II. c. 40, if five or more persons assemble to rescue
any retailers of spirituous liquors, or to assault the informers against them, it
is felony, and subject to transportation for seven years. By the statute 16 Geo.
II c. 31, to convey to any prisoner in custody for treason or felony any arms,
instruments of escape or disguiso, without the knowledge of the gaoler, though
no escape be attempted, or any way to assist such prisoner to attempt an escape,
though no escape be actually made, is felony, and subjects the offender to trans
portation for seven years ; or if the prisoner be in custody for petit larceny or
other inferior offence, or charged with a debt of 1002., it is then a misdemeanour,
punishable with fine and imprisonment.10 And, by several special statutes,(?) to
rescue, or attempt to rescue, any person committed for the offences enumerated
in those acts, is felsny without benefit of clergy; and to rescue, or attempt to
rescue, the body of a felon executed for murder, is single felony, and subject to
transportation for seven years. Nay, even if any person be charged with any
of the offences against the black-act, 9 Geo. I. c. 22, and being required, by order
of the privy council, to surrender himself, neglects so to do for forty days, both
he and all that knowingly conceal, aid, abet, or succour him, are felons without
benefit of clergy."
*7. Another capital offence against public justice is the returning from r*io.>
transportation, or being seen at large in Great Britain before the expira- L
tion of the term for which the offender was ordered to be transported, or bad
agreed to transport himself. This is made felony without benefit of clergy in
aU cases, by statutes 4 Geo. I. c. 11, 6 Geo. I. c. 23, 16 Geo. II. c. 15, and 8 Geo.
III. c. 15, as is also the assisting them to escape from such as are conveying
them to the port of transportation."
(>> 0 Geo. L c 23. (Traneportatlon.) 9 Geo. I. c 32. (Black II. c 34. (Smuggling. Bee the 62 Geo. m. e. 143, a. 11.) -Jt
act) 8 Geo. II. c. 20. (Destroying turnpikw, tc) 19 Geo. Geo. IL o. 37. (Murder.) 27 Geo. II. c. 16. (Black Act.)
by court-martial, having obtained a conditional pardon, escaping out of custody, and all
parties aiding such escape, are punishable as felons. See Bex vs. Stanley, R. & B. C
C. 432.—Chitty.
10 On an indictment under this act, the offence of delivering instruments of escape to
a prisoner has been held to be complete though the prisoner had been pardoned of the
offence of which he was convicted, on condition of transportation : and a party may be
convicted though there is no evidence that he knew of what offence the prisoner had
been convicted. Bex vs. Shaw, B. & B. C. C. 526. This act applies only to cases of
attempt, (Tilley's case, 2 Leach, 662;) and a case where the commitment is on suspicion
only is not within it. Greenif 's case, 1 Leach, 363. This act appears virtually to be re
pealed by 4 Geo. IV. c. 64, s. 43, which makes delivering instruments of escape to any
prisoner, whether he actually escape or not, a felony punishable by fourteen years' trans
portation.—Chitty.
11 Some of these acts, as far as they relate to the exclusion of benefit of clergy, and to
the form of punishment, are altered and amended by 1 & 2 Geo. IV. c. 88, and 5 Geo
IV. c. 84.
By 4 Geo. IV. c. 54, J 1, to rescue a party in custody for an offence against the BlacK
Act (9 Geo. I. c. 22) is punishable only with transportation, or imprisonment and hard
labour.—Cbitty.
By stat. 1 Vict. c. 91, {{ 1 & 2, any person rescuing, or attempting to rescue, any other
person who shall be committed or found guilty of murder shall be liable to be trans
ported for life, or for any time not exceeding fifteen years, or to be imprisoned for three ;
and now penal servitude may be substituted.—Stewart.
" These provisions are virtually repealed by the 5 Geo. IV. c. 84, which revives and
consolidates into one act the laws relative to the transportation of offenders. By the
22d section it is enacted that if any offender, sentenced or ordered to be transported or
banished, or having agreed to transport or banish himself, shall be afterwards found at
large,
ment, without
he shalllawful
sufferexcuse,
deathbefore
without
thebenefit
expiration
of clergy.
of the term
By of
sect.
transportation
84, the act or
is baniohnot to
extend to persons banished, under the 60 Geo. III. and 1 Geo. IV. c. 8, for blasphemous
and Beditious libels. If the prisoner can show such circumstances of poverty or sicKness
which amount to an absolute impossibility to transport himself or leave the kingdom,
he will not be within the act. 1 Leach, 396. By the 22d sect, of 5 Geo. IV. c. 84, a reward
of 201. is given for prosecuting an offender against the act to conviction.—Chitty.
But these statutes are repealed by stat. 4 & 5 W. IV. c. 67, by which this offence i»
4If
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8. An eighth is that of taking a reward under pretence of helping the owner tc
his stolen goods. This was a contrivance carried to a great length of villainy iD
the beginning of the reign of George the First j the confederates of the felon«
thus disposing of stolen goods, at a cheap rate, to the owners themselves, ard
thereby stifling all further inquiry. The famous Jonathan Wild had under h;m
a well-disciplined corps of thieves, who brought in all their spoils to him, and
lu> kept a sort of public office for restoring them to the owners at half-price.
To prevent which audacious practice, to the ruin and in defiance of public
justice, it was enacted, by statute 4 Geo. I. c. 11, that whoever shall take a re
ward under the pretence of helping any one to stolen goods shall suffer as the
felon who stole them, unless he causes such principal felon to be apprehended
and brought to trial, and also gives evidence against them. Wild, still continu
ing in his old practice, was upon this statute at last convicted and executed.(m)u
9. Receiving of stolen goods, knowing them to be stolen, is also a high misde
meanour and affront to public justice. We have seen in a former cnapter(n)
that this offence, which is only a misdemeanour at common law, by the statute
3 & 4 W. and M. c. 9, and 5 Anne, c. 31, makes the offender accessory to the theft
and felony. But because the accessory cannot in general be tried, unless with
the principal or after the principal is convicted, the receivers by that means fre
quently eluded justice. To remedy which, it is enacted, by statute 1 Anne, c. 9,
and 5 Anne, c. 31, that such receivers may still be prosecuted for a misdemeanour,
*133 1 an(* Puni8ned by nne and imprisonment, ""though the principal felon be
J not before taken, so as to be prosecuted and convicted. And, in case of
receiving stolon lead, iron, and certain other metals, such offence is, by statute
29 Geo. II. c. 30, punishable by transportation for fourteen years.(o) So that
now the prosecutor has two methods in his choice : either to punish the receivers
for the misdemeanour immediately, before the thief is taken,(/>) or to wait till
the felon is convicted, and then punish them as accessories to the felony. But
it is provided, by the same statutes, that he shall only make use of one, and not
both, of these methods of punishment. By the same statute, also, 29 Geo. II.
c. 30, persons having lead, iron, and other metals in their custody, and not giving
a satisfactory account how they came by the same, are guilty of a misdemeanour,
and punishable by fine or imprisonment. And, by statute 10 Geo. III. c. 48, all
knowing receivers of stolen plate or jewels, taken by robbery on the highway,
or when a burglary accompanies the stealing, may be tried as well before as
(») See Stat. 6 Geo. I. c. 23, •. ».
(>) See also stat. 2 Geo. III. c. 28, a. 12, for the puulnhmenl
(*) See page 38.
of receivers of goods stolen by bnmboata, Ac In the Thames
(P) Foster, 373.
punishable with transportation for life, and previous imprisonment for any term not ex
ceeding four years ; and now penal servitude may be substituted.—Stewart.
13 In Eex vs. Ledbitter, R. & R. C. C. 76, a police-officer was indicted, under 4 Geo.
I. c. 11, \ 4, for taking money under the pretence of helping a person to goods stolen
from him, and convicted of felony, though the officer had no knowledge cf the felon,
and though he possessed no power to apprehend the felon, and though the property was
never restored and the officer had no power to restore it.
By statute 7 & 8 Geo. IV. c. 29, \ 58, it is enacted, "That every person who shall cor
ruptly take any money or reward, directly or indirectly, under pretence, or upon account
of helping
soever,
which
anyshall
person,
by any
to any
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or misdemeanor
money, valuable
have security,
been stolen,
or other
taken,
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what
or
converted as aforesaid, shall (unless he cause the offender to be appreherded and brought
to trial for the same) be guilty of felony, and, being convicted thereof, shall be liable, at
the discretion of the court, to be transported beyond the seas for life, or for any term not
less than seven years, or to be imprisoned for any term not exceeding four years, and, if
a male, to be once, twice, or thrice, publicly or privately whipped, (if the court shall so
think fit,) in addition to such imprisonment."
By \ 59, advertising a reward for the return of any stolen property whatsoever, which
shall have been stolen or lost, purporting that no questions shah be asked, or printing
such advertisements, renders the offending party liable to a penalty of fifty pounds, and
full costs, to any person who will sue for the same by action of debt. This act repeaU
the 25 Geo. II. c. 36, \ 1, as far as relates to the advertising rewards for stolen goods.
The 4 Geo. I. c. 11, { 4, relating to, and the 1 Geo. IV. c. 115, directing, the degree of
puuishment for this offence, are also repealed by this statute.—Chitty.
416

OttAP. 10.]

PUBLIC WRONGS.

138

after the conviction of the principal, and whether he be in or out of custody,
and, if convicted, shall be adjudged guilty of felony, and transported for four
teen years."
10. Of a nature somewhat similar to the two last is the offence of theft bote,
which is where the party robbed not only knows the felon, but also takes his
goods again, or other amends, upon agreement not to prosecute. *This r „ .
is frequently called compounding of felony, and formerly was hold to ■make a man an accessory ; but it is now punished only with fine and imprison
ment.^) This perversion of justice, in the old Gothic constitutions, was liable
to the most severe and infamous punishment. And the Salic law, " latroni eum
similem habuit, qui furtum celare vellet, et occulte sine judice compositionem ejus admittere."'(r) By statute 25 Geo. II. c. 36, even to advertise a reward for the re
turn of things stolen, with no questions asked, or words to the same purport,
subjects the advertiser and the printer to a forfeiture of bOl. each.
11. Common barretry is the offence of frequently exciting and stirring up suits
and quarrels between his majesty's subjects, either at law or otherwise.(a)u The
punishment for this offonce in a common person is by fine and imprisonment;
but if the offender (as is too frequently the ease) belongs to the profession of the
law, a barretor who is thus able as well as willing to do mischief ought also to
be disabled from practising for the future.(t) And indeed it is enacted, by
statute 12 Geo. I. c. 29, that if any one who hath been convicted of forgery,
perjury, subornation of perjury, or common barretry, shall practise as an at
torney, solicitor, or agent, in any suit, the court, upon complaint, shall axamine
it in a summary way, and, if proved, shall direct the offender to be transported
for seven years. Hereunto may also bo referred another offence of equal ma
lignity and audaciousness, that of sueing another in the name of a fictitious
plaintiff ; either one not in being at all, or one who is ignorant of the suit. This
offence, if committed in any of the king's superior courts, is left, as a high con
tempt, to be punished at their discretion. But in courts of a lower degree, where
the crime is equally pernicious but the authority of the judges not equally ex
tensive, it is directed, by statute 8 Eliz. c. 2, to be punished by six months' im
prisonment, and treble damages to the party injured.
12. Maintenance is an offence that bears a near relation to the former, being
an officious intermeddling in a suit that *no way belongs to one, by maintaining or assisting either party, with money or" otherwise, to prosecute ■or defend it;(u) a practice that was greatly encouraged by the first introduction
of uses.(w) This is an offence against public justice, as it keeps alive strife and
contention, and perverts the remedial process of the law into an engine of op
pression. And therefore, by the Roman law, it was a species of tho crimen falsi
to enter into any confederacy, or do any act, to support another's lawsuit, by
money, witnesses, or patronage, (a;) A man may, however, maintain the suit of
t) 1 Hawk. P. C. 125.
(•) Ibid. 240.
')•) StliTiih.
(»)
1 Hawk. deP. jure
C. 248.Goth. I. 3, c. 6.
(•) Dr.
Ff. A48,St10,203.
20.
I') Ibid. 244.
14 The acta mentioned above are mostly repealed by, later acta which are nearly similar
to them. See 1 & 2 Geo. IV. c. 75 ; 7 & 8 Geo. IV. c. 29 ; 3 Geo. IV. c. 24.—Chittt.
By stat. 14 & 15 Vict. c. 100, { 14, on an indictment for jointly receiving any property,
persons guilty of separately receiving may be convicted. Separate accessories and re
ceivers may be included in the same indictment in the absence of the principal felon.—
Stewart.
,s Disturbing the peace, making false inventions, propagating evil reports and calum
nies, and spreading false and groundless rumours, whereby discord and disquiet may ensue
amongst neighbours, may properly be ranked under the head Barretry. 1 Inst. 368. 1
Hawk. P. C. 243. See 1 Hale, P. C. c. 27, Bac. Abr. Barretry, 1 Russell, 185, on thij
subject. See also the Case of Barretry, 8 Co. Rep. 36, b. No one can be convicted for a
single act of barretry ; for every indictment for that offence must charge the defendant
with being a common barretor. In a late case in the King's Bench, where an attorney,
without any corrupt or unworthy motives, prepared a special case in order to take the
opinion of the court upon the will of a testator, and suggested several facts which had
no foundation, he was held to be guilty of a contempt and fined 30/. In re Elsam, 5 D.
and R. 389; 3 B. & C. 597.—Chittt.
Vol. IL—27
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his near kinsman, servant, or poor neighbour, out of charity and compassion,
with impunity. Otherwise, the punishment by common law is fine and im
prisonment,^; and, by the statute 32 Hen. VIII. c. 9, a forfeiture of ten pounds.
13. Champerty, campi-partitio, is a species of maintenance, and punished in
the same manner ;(z) being1 a bargain with a plaintiff or defendant, campum partire, to divide the land or other matter sued for between them, if they prevail at
law : whereupon the champertor is to carry on the party's suit at his own oxpense.(a) Thus, champart, in the French law, signifies a similar division of
profits, being a part of the crop annually due to the landlord by bargain or cus.
torn. In our sense of the word it signifies the purchasing of a suit or right of
sueing a practice so much abhorred by our law, that it is one main reason
why a chose in action, or thing of which one hath the right but not the posses
sion, is not assignable at common law; because no man should purchase any
pretence to sue in another's right." These pests of civil society, that are per
petually endeavouring to disturb the repose of their neighbours, and ofliciouBly
interfering in other men's quarrels, even at the hazard of their own fortunes,
were severely animadverted on by the Roman law, " qui improbe coeunt in alienam
litem, ut quicquid ex condemnatione in rem ipsius redactum fuerit inter eos communicaietur, lege Julia de vi private tenentur;"{b) and they were punished by the for*13fi1 feiture of a third part of their goods, and perpetual *infamy. Hitherto
J also must be referred the provision of the statute 32 Hen. VIII. c. 9, that
no one shall sell or purchase any pretended right or title to land, unless the
vendor hath received the profits thereof for one whole year before such grant, or
hath been in actual possession of the land, or of the reversion or remainder, on
pain that both purchaser and vendor shall each forfeit the value of such land to
the king and the prosecutor. These offences relate chiefly to the commence
ment of civil suits : but
14. The compounding of informations upon penal statutes is an offence of an
equivalent nature in criminal causes, and is, besides, an additional misdemeanour
against public justice, by contributing to make the laws odious to the people.
At once, therefore, to discourage malicious informers, and to provide that of
fences, when once discovered, shall be duly prosecuted, it is enacted, by statute
18 Eliz. c. 5, that if any person, informing under pretence of any penal law,
makes any composition without leave of the court, or takes any money or
promise from the defendant to excuse him, (which demonstrates his intent in
commencing the prosecution to be merely to serve his own ends, and not lor
the public good,) he shall forfeit 10?., shall stand two hours on the pillory, and
shall be forever disabled to sue on any popular or penal statute.18
15. A conspiracy also to indict an innocent man of felony falsely and maiieionsly, who is accordingly indicted and acquitted, is a further abuse and per(») 1 Hawk. F. C 255.
(•) Stat of Coiupirat. S3 Edw. I.
(•) ibid. 267.
(») Ff. 48, 7, 6.
»Swl Hawk. P. C. c. 3, Co. Litt. 368, 1 Eussell, 176, on this subject. The distinction
between maintenance and champerty seems to be this : where there is no agreement to
divide the thing in suit, the party intermeddling is guilty of maintenance only ; but
where he stipulates to receive part of the thing in suit, he is guilty of champerty. It
seems that resorting to machinery and contrivances in order to make a party interested
in a suit a witness on the trial, amounts to maintenance. Bell vs. Smith, 7 D. & R.
846 ; 5 B. & C. 188.—Chittt.
" If an attorney prosecute an action, to be paid his costs in gross, it should seem it
would amount to champerty. Com. Dig. Attorney, B. 14. Hob. 117. Tidd Prac. 8th ed.
326.—Chittt.
u This statute does not apply to offences cognizable only before magistrates, (1 B. & A.
282:) it applies only to common informers, and not to cases where the penalty is given to
the party grieved. 1 Salk. 30. 2 Hawk. 279. The taking the penalty is an offence
within the act, though there is no action or proceeding for it. Russ. & R. C. C. 84. 3
Burn, J. 24th ed. 85. A notice of action required by a penal statute is.no commence
ment of the suit, bo as to subject the plaintiff, or his agent, to an attachment for attempt
ing to compound an offence previous to the suing out of the writ. 2 Bla. Rep. 781. As to
the mode of obtaining leave to compound, see Tidd's Prac. 8th ed. 604.—Chittt.
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version of public justice,1* fbr which the party injured may cither have a civil
•iction by writ of conspiracy, (of which we spoke in the preceding book,)(c) or
(•) Soe book iii. page 128.
" The instance pointed out by the learned commentator is not the only one in which
parties may be indicted for a conspiracy ; and it may be stated as a general rule that all
confederacies wrongfully to prejudice another are misdemeanours ut common law, and
indictable accordingly, whether the intention is to injure his property, his person, or hi*
character. See 1 Hawk. c. 72, s. 2. But no indictment lies for conspiring to commit a
civil trespass on a preserve to take game, though effected in the night and with destruc
tive weapons. 13 East. 228.
The offence of conspiracy is not confined to the prejudicing a particular individual : it
may be to injure public trade, to affect public health, to violate public policy, to insult
public justice, or to do any act in itself illegal.
There are many cases in which the act itself would not be cognizable by law if done by
a single person, which becomes the subject of indictment when effected by several with
a joint design. 6 T. R. 636. Thus, each person attending a theatre has a right to express
his disapprobation of the piece acted, or a performer on the stage, but if several pre
viously agree to condemn a play or hiss an actor, they will be guilty of conspiring. 2
Camp. 358. In the case of workmen refusing to proceed unless they receive an advance
of wages, it is clear that any one of them might singly act on this determination ; but it
is criminal when it follows from a plan preconcerted by many. 6 T. R. 636. See the
statute as to combinations among workmen, infra. There are other cases in which
though the act may be morally criminal, it is not illegal, except on the ground of con
spiracy : thus the verbal slander of a private individual is not indictable, but it is so
where several unite in a scheme to blast his character. 1 Lev. 62. 1 Vent. 304. And
in every case that can be adduced of conspiracy the offence depends on the unlawful
agreement and not on the act which follows it : the latter is but evidence of the former.
2 Burr. 993. 3 Burr. 1321.
To constitute a conspiracy, as observed in the text, there must be at least two persons
implicated in it : and a husband and wife cannot be guilty of it. 1 Hawk. c. 72, s. 8. If
all the persons in the indictment be acquitted except one, and the indictment do not
lay the offence as committed jointly with other persons unknown, no judgment can be
passed on such one. Poph. 202. 3 Burr. 1262. 12 Mod. 262. But one conspirator may
Do tried singly ; as if the others had escaped, or died, before the trial or the finding of
the bill, he may be convicted alone. 1 Stra. 193. 2 Stra. 1227. It is no offence to con
spire to prosecute a guilty person. 1 Salk. 174.
It is not necessary to constitute the offence that any act should be done in pursuance
of the conspiracy, (2 Lord Raym. 1167. 8 Mod. 321. 1 Salk. 174. 1 Bla. Rep. 392,) oi
that any party was actually injured. 1 Leach, 39.
Conspiracies and combinations among workmen for a long time engrossed the attention ol,
and perplexed, the legislature. Until the passing of the 6 Geo. IV. c. 129, the common
law relative to such an offence was considered defective. This act, however, repeals all
the former acts on the subject of such combinations, and leaves the offence as it before
stood at common law. However, by the 3d section, if a person, by force, violence, threat*,
or obstruction, compel any person, hired or employed m any trade or business, to depart
from his hiring or employment, or obstruct him from returning to his work before
finished, or prevent, or endeavour to prevent, any person from hiring himself, or from
accepting employment; or by force, or threats, &c, molest another in his person or pro
perty, to induce him to become a member of any club or association, or to contribute to
any common fund, or to pay any fine or penalty, or on account of his not belonging to
any particular club or association ; or not having contributed, or having refused to con
tribute, to any common fund, or to pay any fine or penalty; or on account of his not
having complied, or of refusing to comply, with any regulations, Ac. made to obtain an
advance, or to reduce the rate of wages, or to lessen or alter the hours of working, or to
decrease or alter the quantity of work ; or to regulate the mode of carrying on any manu
facture, trade, or business, in the management thereof; or by violence, or threats, or ob
struction, force any person carrying on any business to make any alteration in his mode
of carrying on such business, or to limit his number of workmen ; such offender and his
accessories may be imprisoned, with or without hard labour, for not exceeding three ca
lendar months. By sect. 4, persons may meet together for the sole purpose of consulting
upon and determining the rate of wages, or hours of work, and may enter into an agree
ment for framing the rate of wages or hours of work. And, by sect. 5, the masters of
workmen may do the same. By sect. 6, offenders against the act may be called on to
give evidence for the king, or prosecute an informer on any information exhibited under
the act. Sect. 7 gives a summary proceeding before a magistrate for an offence indei
the act — -Chittt.
419
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the conspirators, for there must be at least two to form a conspiracy, may ba
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and chattels, and lands for life; to have those lands wasted, their houses razed,
their trees rooted up, and their own bodies committed to prison.(e) But it now
*jo7-| is the better opinion, that the villenous judgment is by long *disuse beJ come obsolete, it not having been pronounced for some ages; but instead
thereof, the delinquents are usually sentenced to imprisonment, fine, and pillory.
To this head may be referred the offence of sending letters threatening to ac
cuse any person of a crime punishable with death, transportation, pillory, or
other infamous punishment, with a view to extort from him any money or other
valuable chattels. This is punishable, by statute 30 Geo. II. c. 24, at the dis
cretion of the court, with fine, imprisonment, pillory, whipping, or transporta
tion for seven years."
16. The next offence against public justice is when the suit is past its com
mencement, and come to trial. And that is, the crime of wilful and corrupt
perjury : which is defined by Sir Edward Coke(/) to be a crime committed
when a lawful oath is administered, in some judicial proceeding, to a person
who swears wilfully, absolutely, and falsely in a matter material to the issue or
point in question. The law takes no notice of any perjury but such as is com
mitted in some court of justice having power to administer an oath ; or before
some magistrate or proper officer invested with a similar authority, in some
proceedings relative to a civil suit or a criminal prosecution : for it esteems all
other oaths unnecessary, at least, and therefore will not punish the breach of
them." For which reason it is much to be questioned, how far any magistrate
is justifiable in taking a voluntary affidavit in any extrajudicial matter, as ia
C) Bro. Abr. tit. Om^pincy, 28.
(•) 1 llawk. P. C 183.
I/) 3 Imt 164.
M By stat. 6 & 7 Vict. c. 96, s. 3, also the publishing, or threatening to publish, a libel,
or proposing to abstain from publishing any thing with intent to extort money or any
appointment or office of profit, is punishable by imprisonment for any term not exceed
ing three years.—Stewart.
u And no breach of an oath made in a mere private concern, as in entering into a con
tract, however malicious, is an indictable offence, but can only be redressed in an action
for the individual injury ; nor can any criminal proceeding be maintained for the viola
tion of an oath taken, however solemnly, to perform any duties in future, though the
offence will be highly aggravated by the breach of an obligation so sacred. 3 Inst. 166.
11 Co. Rep. 98. And even where an oath is required by an act of parliament in an ex
trajudicial proceeding, the breach of that obligation does not seem to amount to perjury,
unless the statute contain an express provision to that effect. And it seems an indict
ment for perjury is not sustainable on an oath taken before the house of commons, as
they have not any power to administer an oath, unless indeed in those particular cases
in which an express power is granted to them by statute. But it is indictable to swear
falsely in any court of equity, (1 Leach, 50. 1 Sid. 418,) any ecclesiastical court, (Cro.
Eliz. 609,) and any other lawful court, whether it be of record or otherwise. Hawk. b.
1, c. 69, s. 3. So a false oath subjects the offender to all the penalties of perjury, though
it be taken in a stage of the proceedings when it does not influence the final judgment,
but only affects some intermediate step to be taken ; thus, if a man offering to bail
another swears his property to be greater than it is, in order to be received as a surety,
(Cro. Car. 146,) or if he swears falsely before a magistrate to induce him to compel
another to find sureties for the peace. Hawk. b. 1, c. 69, s. 3.
The party must be lawfully sworn ; and, as above observed, the person by whom the
oath is administered must have competent authority to receive it. And therefore no
false swearing before individuals acting merely in a private capacity, or before officers
who have no legal jurisdiction to administer the particular oath in question, will amount
to the offence of perjury. 3 Inst. 166. Cro. C. C. 7th ed. 626. And though the officer
stands colourably in the situation which confers a power of receiving an oath on such an
occasion, if in fact he is not duly appointed, the proceedings will be of no avail, (Id. ibid.
3 Camp. 432. Wood's Inst. 435 ;J for though it is sufficient prima facie to show the osten
sible capacity in which he acted when the oath was taken, the presumption may be re
butted by other evidence, and the defendant, if he succeed, will be entitled to an acquit
tal. 3 Camp. 432; see id. 96.—Chittt.
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now too frequent upon every petty occasion ; since it is more than possible
that by such idle oaths a man may frequently in foro conscientice incur the guilt
and at the same time evade the temporal penalties of perjury. The perjury
must also be corrupt, (that is, committed malo animo,^ wilful, positive, and abso
lute
not upon surprise, or the like : it also must be in some point material
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extrajudicial oaths before mentioned. Subornation of perjury is the offence of
procuring another to *take such a false oath as constitutes perjury in r*iga
the principal.2* The punishment of perjury and subornation at common
law has oeen various. It was antiently death ; afterwards banishment, or
cutting out the tongue; then forfeiture of goods; and now it is fine and impri
sonment and never more to bo capable of bearing testimony.^) But the
6Utute 5 Eliz. c. 9 (if the offender be prosecuted thereon) inflicts the penalty
of perpetual infamy, and a fine of 40i. on the suborner : and, in default of pay
ment, imprisonment for six months, and to stand with both ears nailed to the
pillory. Perjury itself is thereby punished with six months' imprisonment, per
petual infamy, and a fine of 20Z., or to have both ears nailed to tho pillory.
But the prosecution is usually carried on for the offence at common law ;
(«) 3 Inat. 16S.
" If a man swears that he believes that to be true which he knows to be false, he swears
as absolutely, and is as criminal in point of law, as if he had made a positive assertion
that the fact was as he had swore he believed it to be. 3 Wils. 427. 2 Bla. Rep. 881. 1
Leach, 242. Hawk. b. 1, c. 69, s. 7, n. a. The false swearing, however, as to the legal
operation of a deed is not indictable. 1 Esp. Rep. 280.—Chittt.
23 If the subject-matter is entirely foreign to the purpose, not tending either to extenu
ate or increase the damages or the guilt, nor likely to induce the jury to give a more easy
credit to the substantial part of the evidence, the party will not be liable to an indict
ment. Hawk, b, 1, c. 69, s. 8. To swear falsely as to the character of a witness is suffi
ciently material. Com. Rep. 43. 1 Ld. Raym. 258. And in general it is sufficient if the
matter be circumstantially material to the issue or affect the ultimate decision. 1 Ld.
Raym. 258. 2 id. 889. 2 Roll. R. 369. Thus, perjury may be committed by falsely
swearing that another witness is entitled to credit if such assertion conduce to the proof
of the point in issue. 1 Ld. Raym. 258. And it is certain that there is no necessity that
the false evidence should be sufficient to render the party on whose behalf it is given
successful, but it will suffice if that is its evident tendency, (2 Ld. Raym. 889,) or if in a
civil
Wood's
action
Inst.it435.
has In
thea effect
late case,
of increasing
in an indictment
or extenuating
for perjury,
thein damages,
an answer in chancery
to a bill filed against the defendant for the specific performance of an agreement relating
to the purchase of land, the defendant had relied on the statute of frauds, (the agree
ment not being in writing,) and had also denied having ever entered into such an agree
ment, and upon this denial he was indicted ; but it was held that the denial of an
agreement which by the statute of frauds was not binding on the parties was immaterial
and irrelevant, and not indictable. 1 Ry. & M. 109.
To constitute perjury at common law it is not necessary that the false oath should ob
tain any credit, or occasion any actual injury to the party against whom the evidence is
given ; for the prosecution is not grounded on the inconvenience which an individual
may sustain, but on the abuse and insult to public justice. 2 Leon. 211. 3 Leon. 230.
7 T. R. 315.
dictment
In someatcases,
common
wherelaw,
a false
though
oath the
has been
offence
taken,
maythe
notparty
amount
may to
be perjury.
prosecutedThus,
by init
appears to have been holden that any person making, or knowingly using, any false
affidavit taken abroad (though a perjury could not be assigned on it here) in order to
mislead our courts of justice, is punishable as a misdemeanour; and lord Ellenborough,
C. J., said "that he had not the least doubt that any person making use of a false in
strument, in order to prevent the due course of justice, was guilty of an offence punish
able by indictment." 8 East, 364. 2 Russ. 1759.—Chittt.
24 To render the offence of subornation of perjury complete, either at common law or
on the statute, the false oath must be actually taken, and no abortive attempt to solicit
will bring the offender within its penalties. 3 Mod. 122. 1 Leach, 455, notes. But the
criminal solicitation to commit perjury, though unsuccessful, is a misdemeanour at com
mon law, puuishable not only by fine and imprisonment but by corporal and infamoua
punishment. 2 East, Rep. 17. 1 Hawk. c. 19. s. 10. 6 East. 464.—Chittt
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especially as to the penalties before inflicted, the statute 2 Geo. II. c. 25 super
adds a power for the court to order the offender to be sent to the house of
correction for a term not exceeding seven years, or to be transported for the
same period, and makes it felony without benefit of clergy to return or escape
within the time." It has sometimes been wished that perjury, at least upon
capital accusations whereby another's life has been or might have been de
stroyed, was also rendered capital, upon a principle of retaliation : as it is in
all cases oy the laws of Frnnce.(A) And certainly the odiousness of the crime
pleads strongly in behalf of the French law. But it is to be considered, that
they admit witnesses to be heard only on the side of the prosecution, and use
the rack to extort a confession from the accused. In such a constitution
therefore, it is necessary to throw the dread of capital punishment into the
other scale in order to keep in awe the witnesses for the crown, on whom alone
the prisoner's fate depends ; so naturally does one cruel law beget another.
But corporal and pecuniary punishments, exile and perpetual infamy, are more
suited to the genius of the English law; where the fact is openly discussed be
tween witnesses on both sides, and the evidence for the crown may be contradieted and disproved by those of the prisoner. Where, *indeed, the
J death of an innocent person has actually been the consequence of such
wilful perjury, it falls within the guilt of deliberate murder, and deserves an
equal punishment; which our antient law in fact inflicted. (i) But the mere
attempt to destroy life by other means not being capital, there is no reason
that an attempt by perjury should; much less that this crime should in all
judicial cases be punished with death. For to multiply capital punishments
fossens their effect when applied to crimes of the deepest dye ; and, detestable
as perjury is, it is not by any means to be compared with some other offences,
for which only death can be inflicted ; and therefore it seems already (except
Eerhaps in the instance of deliberate murder by perjury) very properly punished
y our present law, which has adopted the ( pinion of Cicero,(A:) derived from
the17.lawBribery
of the istwelve
the next
tables,
species
"perjurii
of offence
poena divina,
against
exitium;
publichumana,
justice ; dedecus."
which is
when a judge, or other person concerned in the administration of justice, takes
any undue reward to influence his behaviour in his office.(i)* In the East it is
the custom never to petition any superior for justice, not excepting their kings,
without a present. This is calculated for the genius of despotic countries ;
where the true principles of government are never understood, and it is
imagined that there is no obligation from the superior to the inferior, no relative
duty owing from the governor to the governed. The Boman law, though it
contained many severe injunctions against bribery, as well for selling a man's
vote in the senate or other public assembly, as for the bartering of common
»)I) Britton,
Montejq.cBp.
(»)
Leg. %P.9.C 168.
6. L. b. XZlx. c 11.
(<) Dr.
1 H»wk.
* The statute now in force is 7 & 8 Geo. IV. c. 27. There is another circumstance
which attends all convictions for perjury, though it forms no part of the judgment at
common law, the incapacity of the offender to bear testimony as a witness. But when
the indictment is framed at common law, a pardon under the great seal restores the com
petency which the conviction destroyed, (1 Vent. 349. 4 Harg. St. Tr. 682. 1 Esp. Rep.
94;) but where the proceedings are grounded on the 5 Eliz. c. 9, this cannot be done
without a reversal of the judgment, because it is here made a part of the punishment
prescribed. 1 Salk. 289. 5 Esp. Rep. 94.—Chitty.
By stat. 1 Vict. c. 23, the punishment of the pillory is abolished ; and, by stat. 16 & 17
Vict. c. 99, penal servitude may be substituted for transportation.—Stewart.
" It is equally a crime to give aB to receive, and in many cases the attempt itself is an
offence complete on the side of him who offers it. 4 Burr. 2500. 2 East, 5. Russ. & R.
C. C. 107. Thus, an attempt to bribe a privy counsellor to procure a reversionary patent
of an office grantable by the king under the great seal is indictable though it did net
succeed. 4 Burr. 2495. 2 Camp. 231. An attempt to bribe at elections to parliament is
criminal for the same reason. 4 Burr. 2500 ; and see ante, 1 book, 179. So a promise of
money to a corporator to vote for a member of a corporation is criminal, (2 Ld. Rnym
1377. 4 Burr. 2501 ;) and the offence is not, as the learned commentator supposes, coc
lined to bribing judicial officers. See 1 East, 183. 4 Burr. 2494.—Chittt.
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justice, yet by a strange indulgence in one instance .t tacitly encouraged this
practice : allowing the magistrate to receive small presents, provided tiioy did
not in the whole exceed a nundred crowns in the year :(m) not considering the
insinuating nature and gigantic progress of this vice when once admitted.
Plato, therefore, more wisely, in his ideal republican) *orders r*i4o
those who take presents for doing their duty to be punished in the
severest manner : and by the laws of Athens he that offered was also prosecuted
as well as he that received a bribe.(o} In England this offence of takitg
bribes is punished in inferior officers with fine and imprisonment; and in those
who offer a bribe, though not taken, the same.(p) But in judges, especially the
superior ones, it hath been always looked upon as so heinous an offence that
the chief justice Thorpe was hanged for it in the reign of Edw. III. By a
statute(g) 11 Hen. IV., all judges and officers of the king, convicted of bribery,
shall forfeit treble the bribe, be punished at the king's will, and be discharged
from the king's service forever. And some notable examples have been made
in parliament of persons in the highest stations, and otherwise very eminent
and able, contaminated with this sordid vice.
18. Embracery is an attempt to influence a jury corruptly to one side by
promises, persuasions, entreaties, money, entertainments, and the like.Qr) The
punishment for the person embracing is by fine and imprisonment; and for the
juror so embraced, if it be by taking money, the punishment is (by divers
statutes of the reign of Edward III.) perpetual infamy, imprisonment for a
year, and forfeiture of the tenfold value."
19. The false verdict of jurors, whether occasioned by embracery or not, was
antiently considered as criminal, and therefore exemplarily punished by attaint,
in the manner formerly mentioned.^)**
20. Another offence of the same species is the negligence of public officers, in
trusted with the administration of justice, as sheriffs, coroners, constables, and
the like, which makes the offender liable to be fined ; and in very notorious
cases will amount to a forfeiture of his office, if it be a beneficial one.(f) Also,
the omitting to apprehend persons offering stolen *iron, lead, and other r^,,
metals to sale is a misdemeanour, and punishable by a stated fine, or ■•
imprisonment, in pursuance of the statute 29 Geo. II. c. 30.
21. There is yet another offence against public justice, which is a crime of
deep malignity ; and so much the deeper, as there are many opportunities of
putting it in practice, and the power and wealth of the offenders may often
deter the injured from a legal prosecution. This is the oppression and tyran
nical partiality of judges, justices, and other magistrates, in the administration
and under the colour of their office. However, when prosecuted, either by
impeachment in parliament, or by information in the court of king's bench,
(according to the rank of the offenders,) it is sure to be severely punished with
forfeiture of their offices, (either consequential or immediate,) fines, imprison
ment, or other discretionary censure, regulated by the nature and aggravations
of the offence committed.2*
22. Lastly, extortion is an abuse of public justice, which consists in any officer's
unlawfully taking, by colour of his office, from any man, any money or thing
(«)
Ff. 4S, 11, a.
(•>"
Dt Ug.l.Yl.
(•)) Pott.
Antiq. b. I. c. 23.
if) 3 luM. 14T.

(») Ibid. 146.
(')
(•) 1SeeHawk.
book P.III.C.pp.2S9.402, 403.
(•) 1 Hawk. P. C 168.

B By the 6 Geo. IV. c. 50, s. 61, the offence of embracery of jurors, and jurors' wilfull)
and corruptly consenting thereto, is punishable by fine and imprisonment.—Chittt.
a The writ of attaint against jurors is now utterly abolished, by the 6 Geo. IV. c. 50
160 ; and, by \ 61, they are rendered punishable for misconduct by another mode.—
Chittt.
* On motions for informations against magistrates the question is, not whether the act
done might on full investigation be found to be strictly rijjht, but whether it proceeded
from oppressive, dishonest, or corrupt motives, (under which fear and favour may gene
rally be included,) or from mistake, or error: in either of the latter cases the court wiD
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of value that is not due to him, or more than is due, or before it is due.(u)
The punishment is fine and imprisonment, and sometimes a forfeiture of the
office"

CHAPTER XI.
OF OFFENCES AGAINST THE PUBLIC PEACE
*1491
*We are next to consider offences against the public peace ; the con" -I servation of which is intrusted to the king and his officers, in the manner
and for the reasons which were formerly mentioned at large.(a) These offences
are either such as are an actual breach of the peace ; or constructively so, by
tending to make others break it. Both of these species are also either felo
nious, or not felonious. The felonious breaches of the peace are strained up
to that degree of malignity by virtue of several modern statutes ; and particu
larly,—
1. The riotous assembling of twelve1 persons or more, and not dispersing upon
proclamation. This was first made high treason by statute 3 & 4 Edw. VI. c.
5, when the king was a minor, and a change in religion to be effected ; but
that statute was repealed by statute 1 Mar. c. 1, among the other treasons
created since the 25 Edw. III. ; though the prohibition was in substance reenacted, with an inferior degree of punishment, by statute 1 Mar. st. 2, c. 12,
which made the same offence a single felony. These statutes specified and par
ticularized the name of the riots they were meant to suppress; as, for example,
such as were set on foot with intention to offer violence to the privy council, or
to change the laws of the kingdom, or for certain other specific purposes : in
which cases, if the persons were commanded by proclamation to disperse, and
they did not, it was by the statute of Mary made felony, but within the benefit
of the clergy; and also the act indemnified the peace-officers and their assist
ants if they killed any of the mob in endeavouring to suppress such riot. This
was thought a necessary security in that sanguinary reign, when popery was
(«) 1 Hawk. P. C. 170.
(•) Book I. pp. 118, 268, 350.
not grant a rule. Rex vs. Barron, 3 B. & A. 432. That case seems to lay down the gene
ral rule upon this subject clearly and definitively.—Chitty.
" By the Btatute of 3 Edw. I. c. 16, in affirmance of the ancient law, it is enacted that
no sheriff, nor other king's officer, shall take any reward to do his office, but shall be
paid of that which they take of the king; and that he who so doeth shall yield twice as
much, and shall be punished at the king's pleasure. This act, which thus particularly
names the sheriff, extends to every ministerial officer concerned in the administration or
execution of justice, the common good of the subject, or the service of the king. 2 Inst.
209. Where a statute annexes a fee to an office, it will be extortion to take more than it
specifies. 2 Inst. 210. And it seems that if a clerk in the crown-office demands \3s. Ad.
from every defendant who pleads to a joint information, or above 2s. where several ar«
indicted together for the venire and entry of the plea for all of them, he will be liable
to be indicted. 3 Mod. 247. 3 Inst. 150. But stated and known fees allowed by court*
of justice to their own officers are legal and may be properly demanded. Co. Litt. 368, b.
And, therefore, before the abolition of gaol-fees, by 14 Geo. III. c. 20, on a prisoner's
discharge, the bar-fee of 20rf. was always allowed to the sheriff. 2 Inst. 210. Nor is it
criminal for an officer to take a reward voluntarily offered him for the more diligent or
expeditious performance of his duty. 2 Inst. 210," 211. But a promise to pay him money
for an act of duty which the law does not suffer him to receive is absolutely void, however
freely it may have been given. 2 Burr. 924. 1 Bla. Rep. 204. There are no accessories in
extortion. 1 Stra. 75.—Chitty.
1 It does not seem necessary that twelve persons should have been guilty to cons<itute •
riotous assembly within the acts. See Doug. 1st ed. 673 ; 2d ed. 699. 5 T. B 14. 9
H»uii4. 377, b. n. 12 —Chittt
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intended to be re-established *which was likely to produce great discon- r*j^
tents ; but at first it was made only for a year, and was afterwards L
continued for that queen's life. And, by statute 1 Eliz. c. 16, when a reforma
tion in religion was to be once more attempted, it was revived and continued
during her life also, and then expired. From the accession of James the First
to the death of queen Anne, it was never once thought expedient to revive it j
but in the first year of George the First it was judged necessary, in order to
support the execution of the act of settlement, to renew it, and at one stroke
to make it perpetual, with large additions. For, whereas the former acts ex
pressly defined and specified what should be accounted a riot, the statute 1
Geo. I. c 5 enacts, generally, that if any twelve persons are unlawfully
assembled to the disturbance of the peace, and any one justice of the peace,
sheriff, under-sheriff, or mayor of a town shall think proper to command them
by proclamation to disperse, if they contemn his orders and continue together
for one hour afterwards, such contempt shall be felony without benefit of
clergy.' And further, if the reading of the proclamation be by force opposed,
or the reader be in any manner wilfully hindered from the reading of it, such
opposers and hinderers are felons without benefit of clergy ; and all persons to
whom such proclamation ought to have been made, and knowing of such hinderance, and not dispersing, are felons without benefit of clergy. There is the
like indemnifying clause in case any of the mob be unfortunately killed in thu
endeavour to disperse them ; being copied from the act of queen Mary. And,
by a subsequent clause of the new act, if ai«y persons so riotously assembled
begin, even before proclamation, to pull down any church, chapel, meeting-house,
dwelling-house, or out-houses, they shall be felons without benefit of clergy.*
2. By statute 1 Hen. VII. c 7, unlawful hunting in any legal forest, park, or
warren, not being the king's property, by night, or with painted faces, was de
clared to be single felony. But now, by the statute 9 Geo. I. c. 22, to appear
armed in any enclosed forest or place where deer are usually kept, or in any
warren for hares or coneys, or in any high*road, open heath, common, r*m
or down, by day or night, with faces blacked or otherwise disguised, or L
(being so disguised) to hunt, wound, kill, or steal any deer, to rob a warren, or
to steal fish, or to procure by gift or promise of reward any person to join them
in such unlawful act, is felony without benefit of clergy.' I mention these of* But, by stat. 1 Vict. c. 91, ss. 1, 2, it is punishable with transportation for life, or for
not less than fifteen years, or imprisonment for three ; and now, by stat. 16 & 17 Vict. c.
99, penal servitude may be substituted.—Stewart.
' These provisions were by subsequent statutes extended to every description of mills
and the works attached to them, to buildings or machinery for carrying on any kind of
trade or manufacture, or for warehousing goods or merchandise, and to houses, shops,
and buildings, with the fixtures, furniture, goods, and commodities whatsoever contained
therein.
And now, by 7 & 8 Geo. IV. c. 30, s. 8, it is provided that if any persons, riotously and
tumultuously assembled together, to the disturbance of the public peace, shall unlawfully
and with force demolish, pull down, or destroy, or begin to demolish, pull down, oi
destroy, any church or chapel, or any chapel for the religious worship of persons dis
senting from the united church of England and Ireland, duly registered or recorded, or
any house, stable, coach-house, out-house, warehouse, office, shop, mill, malt-house, hopoast, barn, or granary, or any building or erection used in carrying on any trade or manu
facture, or any machinery, fixed or movable, prepared for or employed in any manu
facture, or any steam-engine or other engine for sinking, draining, or working any
mine, or any staith, building, or erection used in conducting the business of any mine,
or any bridge, wagon-way, or trunk for conveying minerals from any mine, every such
offender shall be guilty of felony, and, on conviction, shall suffer death as a felon.—
Chitty.
But, by stat. 4 & 5 Vict. c. 56, s. 2, the punishment was changed to transportation
for seven years or imprisonment for three, and is now changed to penal servitude.—
Stewart.
4 The 9 Geo I. c. 22 and 27 Geo. II. c. 15, depriving parties committing these offences
of benefit of clergy, were repealed, by 4 Geo. IV. c. 54, s. 3, which subjected the party
to transport* tinn or imprisonmen * at the discretion of the court. The latter act, how»
424

PUBI .C WRONGS.

JbOOK. IV

fences in this place not on account of the damage thereby done to private pro
petty, but of the manner in which that damage is committed, namely, with tho
face blacked or with other disguise, and being armed with offensive weapons,
to the breach of the public peace and the terror of his majesty's subjects.
3. Also, by tho same statute, 9 Geo. I. c. 22, amended by statute 27 Geo. II.
c. 15, knowingly to send any letter without a name, or with a fictitious name,
demanding money, venison, or any other valuable thing, or threatening (without
any demand) to kill any of the king's subjects, or to fire their houses, out-houses,
barns, or ricks, is made felony without benefit of clergy.' This offence was for
merly high treason, by the statute 8 Hen. V. c. 6.
4. To pull down or destroy any lock, sluice, or floodgate erected by authority
of parliament on a navigable river is, by statute 1 Geo. II. st. 2, c. 19, made
felony, punishable with transportation for seven years. By the statute 8 Geo.
II. c. 20, the offence of destroying such works, or rescuing any person in custody
for the same, is made felony without benefit of clergy; and it may be inquired
of and tried in any adjacent county, as if the fact had been therein committed.
By the statute 4 Geo. III. c. 12, maliciously to damage or destroy any banks,
sluices, or other works on such navigable river, to open the floodgates or other
wise obstruct the navigation, is again made felony, punishable with transporta
tion for seven years. And, by the statute 7 Geo. III. c. 40, (which repeals all
former acts relating to turnpikes,) maliciously to pun down or otherwise destroy
#,.r-| any turnpike-gate or fence, toll-house or *weighing-engine thereunto beJ longing, erected by authority of parliament, or to rescue any person in
custody for the same, is made felony without benefit of clergy, and the indict
ment may be inquired of and tried in any adjacent county.* The remaining
ever, is repealed, (except as to sending letters threatening to kill or murder, or to burn
or destroy property; and as to accessories to such offences, and as to rescues,) by 7 A 8
Geo. IV. c. 27. All the statutes relating to these offences are repealed and consolidated,
by 7 & 8 Geo. IV. c. 27 and c. 29 ; and, by 7 & 8 Geo. IV. c. 29, s. 26, stealing or attempt
ing^ to kill or wound any deer kei.t in any enclosed ground is declared felony, and the
guilty party is liable to be punished as in the case of simple larceny ; and committing
the same offence in unenclosed grounds is punishable summarily by fine not exceeding
50/., and repeating such offence is deemed felony and punishable as a simple larceny.
—Chittv.
'The statute now in force upon this subject is the 7 <fc 8 Geo. IV. c. 29, by sect. 8 of
which, persons sending letters containing menacing demands, or threatening to accuse
a party of any crime punishable with death, transportation, or pillory, or of any other
infamous crime, to extort money, shall be guilty of felony, and, on conviction thereof,
be liable, at the discretion of the court, to transportation for life or not less than seven
years, or imprisonment for any term not exceeding four years, and, if males, to one, two,
or three public whippings, in addition to such imprisonment. Section 9 defines what
shall be deemed an infamous crime.
Sending a letter threatening to accuse the prosecutor of having made overtures to
the prisoner to commit sodomy with him does not threaten to charge such an infamous
crime as to be within the act. Rex vs. Hickman, R. & M. C. C. 34. But see Rex vs.
WagstafTe, R. k R. C. C. 398. Rex vs. Paddle, id. 484.—Chitty.
• By 7 and 8 Geo. IV. c. 30, amending and consolidating all former statutes on these
subjects, breaking or cutting down any sea bank or wall, or the bank or wall of any river,
canal, or marsh, or destroying any lock, sluice, floodgate, or other work on any navi
gable river or canal, is made felony, punishable with transportation for life or not les»
than seven years, or with imprisonment for any term not exceeding four years, and, to
male offenders, with one, two, or three public whippings. And cutting off or removing
the piles for securing any sea bank or wall, or the bank or wall of any river, canal, or
marsh, or doing any injury to obstruct the navigation thereof, is made felony, subject to
transportation for seven years, or to imprisonment for any term not exceeding two years,
and, to males, one, two, or three public whippings. S. 12.
A.nd, by sect. 14, throwing down or otherwise destroying any turnpike-gate, or other
erection, or fence connected with or belonging to the same, is made punishable as a
m isdemeanour.—Chitty.
By stat. 8 & 9 Vict. c. 44, the malicious destruction of any thing kept for the purposes
of art, science, or literature in any public repository, or of ornaments in places of religious
worship, or of statues or monuments exposed to public view, is a misdemeanour, and
punishable with fine and imprisonment.—Stbwaet.
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offences against the public peace are merely misdemeanours, and no felonies;
as,—
5. Affrays (from affraier, to terrify) are the fighting of two or more persons
in some public place, to the terror of his majesty's subjects ; for if the fighting
be in private it is no affray, but an assault.(b) Affrays may be suppressed by
any private person present, who is justifiable in endeavouring to part the com
batants, whatever consequence may ensue.(c) But more especially the constable,
or other similar officer, however denominated, is bound to keep the peace, and
to that purpose may break open doors to suppress an affray or apprehend the
affrayers, and may either carry them before a justice or imprison them by his
own authority for a convenient space, till the heat is over, and may then per
haps also make them find sureties for the peace, (d) The punishment of com
mon affrays is by fine and imprisonment, the measure of which must be regulated
by the circumstances of the case ; for, where there is any material aggravation,
the punishment proportionably increases. As where two persons coolly and
deliberately engage in a duel : this, being attended with an apparent intention
and danger of murder, and being a high contempt of the justice of the nation,
is a strong aggravation of the affray, though no mischief has actually cuBued.(e)
•Another aggravation is when, thereby, the officers of justice are disturbed in the due execution of their office, or where a respect to the L
particular place ought to restrain and regulate men's behaviour more than in
common ones ; as in the king's court, and the like. And upon the same account,
also, all affrays in a church or churchyard are esteomed very heinous offences,
as being indignities to Him to whose service those places are consecrated.
Therefore mere quarrelsome words, which are neither an affray nor an offence
in any other place, are penal here. For it is enacted, by statute 5 & 6 Edw. VI.
o. 4, that if any person shall, by words only, quarrel, chide, or brawl in a church
or churchyard, the ordinary shall suspend him, if a layman, ab ingressu ecclesia,
and if a clerk in orders, from the ministration of his office during pleasure.
And if any person in such church or churchyard proceeds to smite or lay vio
lent hands upon another, he shall be excommunicated ipso facto; or if he strikes
him with a weapon, or draws any weapon with intent to strike, he shall, besides
excommunication, (being convicted by a jury,) have one of his ears cut off, or,
having no ears, be branded with the letter F in his cheek.' Two persons may
be guilty of an affray : but,—
stitute
6. Riots,
them.
routs,An
and
unlawful
unlawful
assembly
assemblies
is when
must three
have three
or more
persons
do assemble
at least tothem
conselves together to do an unlawful act, as to pull down enclosures, to destroy a
warren or the game therein, and part without doing it or making any motion
towards it.(/)s A rout is where three or more meet to do an unlawful act upon
(») 1 Hawk. P. C 134.
(•) Ibid. 138.
(•) Ibid. 136.
/) 3 Inst. 176.
Ibid. 137.
' By 9 Geo. IV. c. 31, b. 1, "so much of 5 A 5 Edw. VI. c. 4, entitled an Act against
quarrelling and fighting in churches and chuichyards, as relates to the punishment of
persons convicted of striking with any weapon, or drawing any weapon with intent to
strike, as therein mentioned," is repealed.
It seems that brawling was not made an offence by 5 & 6 Edw. VI. c. 4, but was pre
viously cognizable by the spiritual courts. Ex parte Williams, 6 D. & R. 373. 4 B. & C.
313.
With respect to the malicious or contemptuous disturbance of a congregation, or
molestation of a minister, during the celebration of divine service, see the statutes 1 M.
e. 3 and 1 W. and M. c. 18, ante, 54.—Chittt.
' An assembly of a man's friends for the defence of his person against those who
threatened to beat him if he go to such a market, &c. is unlawful ; for he who is in fear
of such insults must provide for his safety by demanding the surety of the peace against
the persons by whom he is threatened, and not make use of such violent methods, which
cannot but be attended with the danger of raising tumults and disorders, to the disturb
ance of the public peace. But an assembly of a man's friends at his own house for th«
defence of the possession of it againot such as threaten to make an unlawful entry, or
for the defence of his person against such as threaten to beat him in his house, is par

146

PUBLIC WRONGS.

[Eook lv

a common quarrel, as forcibly breaking down fences upon a right claimed of
common or of way, and make some advances towards it.(^) A riot is where
three or more actually do an unlawful act of violence, either with or without a
common cause or quarrel ;(A) as, if they beat a man, or hunt and kill game in
another's park, chase, warren, or liberty, or do any other unlawful act with
force and violence, or even do a lawful act, as removing a nuisance, in a violent
*147tJ to
andthe
tumultuous
number ofmanner.*
twelve, we*The
havepunishment
just now seen,
of unlawful
may be capital,
assemblies,
accordif
Ing to the circumstances that attend it; but from the number of three to eleven
is by fine and imprisonment only.10 The same is the case in riots and routs by
the common law; to which the pillory, in very enormous cases, has been some
times superadded. (t)u And, by the statute 13 Hen. IV. c. 7, any two justices,
together with the sheriff or under-sheriff of the county, may come with the
posse comitatus, if need be, and suppress any such riot, assembly, or rout, arrest
the rioters, and record upon the spot the naturo and circumstances of the whole
transaction, which record alone shall be a sufficient conviction of the offenders
In the interpretation of which statute it hath been holden that all persons,
noblemen and others, except women, clergymen, persons decrepit, and infants
under fifteen, are bound to attend the justices in suppressing a riot, upon pain
of fine and imprisonment ; and that any battery, wounding, or killing the rioters
that may happen in suppressing the riot is justifiable.(/) So that our antient law,
previous to the modern riot act, seems pretty well to have guarded against any
violent breach of the public peace, especially as any riotous assembly on a public
or general account, as, to redress grievances or pull down all enclosures, and
also resisting the king's forces if sent to keep the peace, may amount to overt
acts of high treason by levying war against the king.
7. Nearly related to this head of riots is the offence of tumultuous petitioning,
which was carried to an enormous height in the times preceding the grand re
bellion. Wherefore, by statute 13 Car. II. st. 1, c. 5, it is enacted that not more
than twenty names shall be signed to any petition to the king or either house
of parliament for any alteration of matters established by law in church or state,
unless the contents thereof be previously approved in the country by three
justices, or the majority of the grand jury at the assizes or quarter sessions,
•1481 an(* *n -k^don by the lord mayor, aldermen, *and common council ;(A)
J and that no petition shall be delivered by a company of more than ten
it) Bro. Abr. tit. Riot, 4, 6.
(*) This may be one reason (among others) why the cor*
(A) 3 Inst. 176.
poration of London has since the Restoration usually taken
(*) 1 Hawk. P. C. 159.
the lead In petitions to parliament for the alteration of any
(J)l Hal.P.0.4M. Ibid. 161.
established [aw.
mitted by law ; for a man's house is looked upon as his castle. He is not, however, to
arm himself and assemble his friends in defence of his close. 1 Russ. 362.—Chittt.
* To constitute a riot, the parties must act without any authority to give colour to their
proceedings ; for a sheriff, constable, or even a private individual, are not only permitted,
but enjoined, to raise a number of people to suppress rioters, Ac. 2 Hawk. c. 65, s. 2.
The intention also with which the parties assemble, or at least act, must be unlawful : for
if a sudden disturbance arise among persons met together for an innocent purpose, they
will be guilty of a mere affray, though if they form parties, and engage in any violent
proceedings, with promises of mutual assistance, or if they are impelled with a sudden
disposition to demolish a house or other building, there can be no doubt they are rioters,
and will not be excused by the propriety of their original design. 2 Hawk. c. 65, s. 3.
But though there must be an evil intention, whether premeditated or otherwise, the
object of the riot itself may be perfectly lawful, as to obtain entry into lands to which
one of the parties has a rightful claim; for the law will not, as we have before seen,
[ante, 3 book, 5,) suffer private individuals to disturb the peace, by obtaining that re
dress by force which the law would regularly award them. 2 Hawk. c. 65, s. 7. 8 T. B
357, 364.
Women are punishable as rioters, but infante under the age of discretion are not. 1
Hawk. c. 65, s. 44. In a riot all are principals ; and therefore if any person encourages,
or promotes, or takes part in a riot, whether by words, signs, or gestures, or by wearing
the badge or ensign of the rioters, be is himself to be considered a rioter. 2 Camp. 370
—Chittt.
M By the 3 Geo. IV. c. 144, hard labour may be imposed.—Chittt.
1 But now the pillory is abolished, by 56 Geo. III. c. 138.—Chittt.
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persons, on pain in either ct»se of incurring a penalty not exceeding 1002. and
three months' imprisonment."
8. An eighth offence against the public peace is that of a forcible entry or de
tainer, which is committed by violently taking or keeping possession of lands
and tenements with menaces, force, and arms, and without the authority of law.
This was formerly allowable to every person disseised, or turned out of posses
sion, unless his entry was taken away or barred by his own neglect, or other
circumstances, which were explained more at large in a former book.(2) But,
this being found very prejudicial to the public peace, it was thought necessary
by several statutes to restrain all persons from the use of such violent methods,
even of doing themselves justice, and much more if they have no justice in their
claim. (m) So that the entry now allowed by law is a peaceable one; that for
bidden is such as is carried on and maintained with force, with violence and
unusual weapons. By the statute 5 Eic. II. st. 1, c. 8, all forcible entries are
punished with imprisonment and ransom at the king's will. And, by the several
statutes of 15 Eic. II. c. 2, 8 Hen. VI. c. 9, 31 Eliz. c. 11, and 21 Jac. I. c. 15,
upon any forcible entry, or forcible detainer after peaceable entry, into any
lands or benefices of the church, one or more justices of the peace, taking suffi
cient power of the county, may go to the place, and there record the force upon
his own view, as in case of riots, and upon such conviction may commit the
offender to gaol till he makes fine and ransom to the king. And moreover the
justice or justices have power to summon a jury to try the forcible entry or de
tainer complained of; and, if the same be found by that jury, then, besides tho
fine on the offender, the justices shall make restitution by the sheriff of the pos
session, without inquiring into the merits of the title, for the force is the only
thing to be tried, punished, and remedied by them : and the same may be done
by indictment at the general sessions. But this provision does not extend to
such as endeavour to maintain possession by force where they *them- (-+140
selves, or their ancestors, have been in the peaceable enjoyment of the ■lands and tenements for three years immediately preceding.(n)
9. The offence of riding or going armed with dangerous or unusual weapons is
a crime against the public peace, by terrifying the good people of the land, and
is particularly prohibited by the statute of Northampton, 2 Edw. III. c. 3, upon
pain of forfeiture of the arms and imprisonment during the king's pleasure : in
like manner as, by the laws of Solon, every Athenian was finable who walked
about the city in armour.(o)
10. Spreading false news, to make discord between the king and nobility, or
concerning any great man of the realm, is punishable by common law(y) with
fine and imprisonment, which is confirmed by statutes Westm. 1, 3 Edw. I. c.
34, 2 Eic. II. st. 1, c. 5, and 12 Eic. II. c. 11.
11. False and pretended prophecies, with intent to disturb the peace, are equally
unlawful, and more penal, as they raise enthusiastic jealousies in the people
and terrify them with imaginary fears. They are therefore punished by our
law upon the same principle that spreading of public news of any kind, without
communicating it first to the magistrate, was prohibited by the antient Gauls.(g')
Such false and pretended prophecies were punished capitally by statute 1 Edw.
VI. c. 12, which was repealed in the reign of queen Mary. And now, by the
statute 5 Eliz. c. 15, the penalty for the first offence is a fine of ten pounds and
(') See book Hi- P. 174, Ac.
(f) " Unbent Ugibus tanctum, si quis quid de republica a
(»> 1 Hawk. P. C. 141.
JiniHmis rumore aut fama acceperit. uti ad magistratum
(*) Holding over by force, where the tenant's title was de/crat neve cum alio communicel : Quod ssrpe homines teme
suuler a lease now expired, is said to be a forcible detainer, rarios atque imperitos falsis rumoribus terreri, et ad/acinui
Cro.(•) Jacimpelli,
et de GalL
summit
capere cognitum est."
Pott.199.
Antlq. b. I. c 28.
Cos.
de BeU.
lib. rebus
6, cap.consilium
19.
(»)2 1n»t.22o. 3 Inst. 198.
11 In the trial of lord George Gordon, it was contended that the article of ia*> Bill of
Rights which declares that it is the right of the subject to petition the king, and that all
commitments and prosecutions for such petitioning are illegal, had virtually repealed
tnis statute. This, however, was denied by lord Mansfield in the name of the court
Dout;. 592.—Coleridge.
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one year's imprisonment; for the second, forfeiture of all goods and chattels and
imprisonment during life.
*150 1
-besides actual breaches of the peace, anj thing that tends to proJ voke or excite others to hreak it is an offence of the same denomination.
Therefore challenges to fight, either by word or letter, or to be the bearer of such
challenge, are punishable by fine and imprisonment, according to the circum
stances of the offence.(r)" If this challenge arises on account of any money
won at gaming, or if any assault or affray happen upon such account, the of
fender, by statute 9 Anne, c. 14, shall forfeit all his goods to the crown and
suffer two years' imprisonment.
13. Of a nature very similar to challenges are libels, libelli famosi, which, taken
in their largest and most extensive sense, signify any writings, pictures, or the
like, of an immoral or illegal tendency; but, in the sense under which we are
now to consider them, are malicious defamations of any person, and especially
a magistrate, made public by either printing, writing, signs, or pictures, in order
to provoke him to wrath or expose him to public hatred, contempt, and ridi
cule.^) The direct tendency of these libels is the breach of the public peace
by stirring up the objects of them to revenge, and perhaps to bloodshed. The
communication of a libel to any one person is a publication in the eye of the
law;(<) and therefore the sending an abusive letter to a man is as much a libel
as if it were openly printed, for it equally tends to a breach of the peace.(u)
For the same reason, it is immaterial, with respect to the essence of a libel,
whether the matter of it be true or false,(t>) since the provocation, and not the
falsity, is the thing to be punished criminally; though, doubtless, the falsehood
of it may aggravate its guilt and enhance its punishment." In a civil action,
we may remember, a libel must appear to be false as well as scandalous ;{w) for, if
*151 1 *ne °barge be true, the plaintiff has received no private injury, and has
J no ground to demand a compensation for himself, whatever *offence it
may be against the public peace ; and therefore, upon a civil action, the truth
of the accusation may be pleaded in bar of the suit. But, in a criminal prosecu
tion, the tendency which all libels have to create animosities and to disturb the
public peace is the whole that the law considers. And, therefore, in such prose
cutions the only points to be inquired into are, first, the making or publishing
of the book or writing, and secondly, whether the matter be criminal ; and if
both these points are against the defendant, the offence against the public if
2omp)'jte.u The punishment of such libellers, for either making, repeating.
1 Hawk. P. C. 186, 138.
(«) 2 Brown, 116. 12 Rep. St. Hob. 215. Poph. 139
Ibid. 193.
Hawk.
P. C.627
196. 6 Rep. 126. 11 Hod. 99.
8 Moor.
613.
(•) Moor.
")
See
book
111. page 126.
(-)"
"The offences of fighting duels and sending or provoking challenges are fully con
sidered by Mr. J. Grose, in passing sentence on Bice, convicted on a criminal information
for a misdemeanour of the latter kind. 3 East, 581, where the opinions of the earlier
writers are collected. It is an offence though the provocation to fight do not succeed,
(6 East, 464. 2 Smith, 550;) and it is a misdemeanour merely to endeavour to provoke
another to send a challenge. 6 East, 464. But mere words which, though they may
produce a challenge, do not directly tend to that issue, as calling a man a liar or knave,
are not necessarily criminal, (2 Lord Baym. 1031. 6 East, 471,) though it is probable
they would be so if it could be shown that they were meant to provoke a challenge. A
challenge is one of those offences for which a criminal information will be granted by
the court of King's Bench, though this will not be done where the party applying has
himBelf first incited the proposal. 1 Burr. 316.—Chittt.
" The words of lord Mansfield, " the greater truth, the greater libel," which his ene
mies wished with much eagerness to convert to the prejudice of that noble peer's repu
tation as a judge, were founded in principle and supported by very ancient authority.
Lord Coke has said, "that the greater appearance there is of truth in any malicious
invective, so much the more provoking it is." 5 Co. 125.
Where truth is a greater provocation than falsehood, and therefore has a greater ten
dency to produce a breach of the public peace, then it is certainly true that the greater
truth, the greater libel. Asperis facetiis inlusus, qua ubi multum ex veto traxere, acrem sui me■wniata relirujuuni. Tac. Ann. 15, c. 68.—Christian.
u But a modification of this rule has been rece«- My admitted by the legislature ; and i*
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printing, or publishing the libel, is fine and sucn corporal punishment as the
court in its discretion shall inflict, regarding the quantity of the offence and the
quality of the offender, (x)" By the law of the twelve tables at Eome, libels
(•) 1 Hawk. p. c. 1*6.
has been enacted, by stat. 6 & 7 Vict. c. 96, s. 6, that on the trial of any indictment or
information for a libel, the defendant having pleaded such plea as hereinafter is men
tioned, the truth of the matter charged may be inquired into, but shall not amount to •
defence unless it was for the public benefit that the matter charged should be published ;
and to entitle the defendant to give evidence of the truth of the matters charged, as a
defence to such indictment or information, it shall be necessary for the defendant in
pleading to the indictment or information to allege the truth of the said matters ; and
also that it was for the public benefit that the matters charged should be published ; to
which plea the prosecutor may reply generally; and if after such plea the defendant
shall be convicted, the court may, in pronouncing sentence, consider whether the guilt
of the defendant is aggravated or mitigated by the plea. But it is provided that in
addition to such plea the defendant may plead a plea of not guilty. And, by sect. 7,
whenever upon the trial of any such indictment or information, under the plea of not
guilty, evidence shall have been given which shall establish a presumptive case of publi
cation by the act of any other person by his authority, the defendant may prove that
such publication was made without his authority or consent.—Stewart.
In most of the United States provision is made either in their constitutions or statutes
on this subject similar to the provisions of 6 & 7 Vict. In those States where there is no
statutory or constitutional limitation the common-law doctrine remains in force. Com.
V3. Clapp, 4 Mass. 163. Com. vs. 8nelling, 15 Pick. 337. State vs. Allen, 1 McCord, 525.
State vs. Burnham, 9 N. Hamp. 34. In one celebrated case the Supreme Court of New
York were equally divided. People vs. Croswell, 3 Johns. Cases, 337. But as it may be
shown that the publication was for a justifiable purpose, and not malicious nor with the
intent to defame, so there may be cases where the defendant, having proved the purpose
justifiable, may give in evidence the truth of the words, where such evidence will tend
to negative the malice and intent to defame. Wharton's Amer. Crim. Law, 850. Com.
vs. Buckingham, 2 Wheeler's C. C. 438.—Srarswood.
"Though it has been held—at least for these two centuries—that the truth of a libel
is no justification in a criminal prosecution, yet in many instances it is considered an
extenuation of the offence; and the court of King's Bench has laid down this general
rule,—viz., that it will not grant an information for a libel unless the prosecutor who
applies for it makes an affidavit asserting directly and pointedly that he is innocent of
the charge imputed to him. But this rule may be dispensed with if the person libelled
resides abroad, or if the imputations of the libel are general and indefinite, or if it is a
charge against the prosecutor for language which he has held in parliament. Doug.
271, 372.
It had frequently been determined by the court of King's Bench that the only ques
tions for the consideration of the jury in criminal prosecutions for libel were the fact of
publication and the truth of the innuendoes,—that is, the truth of the meaning and sense
of the passages of the libel as stated and averred in the record ; and that the judge or court
alone were competent to determine whether the subject of the publication was or was not
a libel. See the case of The Dean of St. Asaph, 3 T. R. 428. But, the legality of this doc
trine having been much controverted, the 32 Geo. III. c. 60 was passed, entitled An act
to remove doubts respecting the functions of juries in cases of libels. And it declares
and enacts that on every trial of an indictment or information for a libel the jury may
give a general verdict of guilty, or not guilty, upon the whole matter in issue, and shall
not be required or directed by the judge to find the defendant guilty merely on the
proof of the publication of the paper charged to be a libel, and of the sense ascribed to
it in the record. But the statute provides that the judge may give his opinion to the
jury respecting the matter in issue, and the jury may at their discretion, as in other
cases, find a special verdict, and the defendant, if convicted, may move the court, as
before the statute, in arrest of judgment.
A person may be punished for a libel reflecting on the memory and character of the
dead ; but it must be alleged and proved to the satisfaction of the jury that the author
intended by the publication to bring dishonour and contempt on the relations and
descendants of the deceased. 4 T. R. 126.
It is not a libel to publish a correct copy of the reports or resolutions of the two houses
of parEament, or a true account of the proceedings of a court of justice. " For though,"
as Mr. Justice Lawrence has well observed, " the publication of such proceedings may
be to the disadvantage of the particular individual concerned, yet it is of vast importance
to the public that the proceedings of courts of justice should be universally known. The
general advantage to the country in having these proceedings made public more than
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fore
whichtheaffected
reign of
theAugustus
reputation
theofpunishment
another were
became
made corporal
a capital only.(y)
offence ; but
Under
be
the emperor Valentinian(z) it was again made capital, not only to write, but
to publish, or even to omit destroying them. Our law in this and many other
respects corresponds rather with the middle age of Boman jurisprudence, when
liberty, learning, and humanity were in their full vigour, than with the cruel
edicts that were established in the dark and tyrannical ages of the antient de
cemviri or the later emperors.
In this and the other instances which we have lately considered, whore
blasphemous, immoral, treasonable, schismatical, seditious, or scandalous libels
are punished by the English law, some with a greater, others with a less, degree
of severity, the liberty of the press, properly understood, is by no means infringed
or violated. The liberty of the press is indeed essential to the nature of a free
B*ate; Du* this consists in laying no previous restraints upon publicaJ tions, and *not in freedom from censure for criminal matter when pub
lished. Every freeman has an undoubted right to lay what sentiments he
Eleases before the public ; to forbid this is to destroy the freedom of the press ■
ut if he publishes what is improper, mischievous, or illegal, he must take tbe
consequence of his own temerity. To subject the press to the restrictive power
of a licenser, as was formerly done, both before and since the revolution,(a) is
to subject all freedom of sentiment to the prejudices of one man, and make him
the arbitrary and infallible judge of all controverted points in learning, religion,
and government. But to punish (as the law does at present) any dangerous or
(»)
—— Quinetiam lex
prince, assumed the lame powers as the starchamber exerPtmaque lata, maJo qua noUet carmine qumquam
cised with respect to the licensing of books, and in 1643,
Dticribi:
vaiert modumformidine fustis.
1647, 1649, and 1662 (Scobeli, i. 44, 134; li. 88, 230) issued
Hor. ad Aug. 152. their
ordinances for
thatofpurpose,
principally
on
(•) Old. 9, 36.
tbe starchamber
decree
1637. Infounded
1662 was
passed the
(•) The art of printing, soon after its introduction, was statute 13 A 14 Car. II. c. 33, which (with some few alteraooked upon
i (as weU in England as in other
' countries) as tions) was copied' from
" the parliamentary ordinances. This
looked
merely a matter of state, and subject to the coercion of the act expired in 1679, but was rovived by statute 1 Jac. II. e.
crown. It was therefore regulated with us by the king's 17, and continued till 1692. It was then continued for two
lations, prohibitions, charters of privileges and of years longer by statute 4 W. and M. c 24 j but though fra>
and finally by the decrees of the court of star- quent attempts were made by the government to revive it,
chamber, which limited the number of printers and of in the subsequent part of tbe reign, (Com. Jour. 11 Feb.
which each should employ, and prohibited new 1694, 26 Nov. 1695, 22 Oct 1696, 9 Feb. 1694, 31 Jan. 1698,)
Sublications, unless previously approved by proper licensers, yet the parliament resisted it so strongly that it finally
n the demolition of this odious Jurisdiction, in 1641, the expired ; and the press became properly free In 1694, and
long parliament of Charles L, after their rupture with that has ever since so continued.
counterbalances the inconveniences to the private persons whose conduct may be the
subject of such proceedings." Rex vs. Wright, 8 T. R. 293.
But this will not apply to the publication of part of a trial before it is finally concluded ;
for that might enable the friends of the parties to pervert the justice of the court by the
fabrication of evidence and other impure practices.
Nor ought it to extend to the publication of trials where indecent evidence must from
necessity be introduced ; for it would be in vain to turn women and children out of court
if they are afterwards permitted to read what has passed in their absence.
Lord Hardwicke has declared that any publication which shall prejudice the world
with regard to the merits of a cause before it is heard is a contempt of the court in which
the cause is pending ; and he committed upon a summary motion only the parties who
had been guilty of such a publication. 2 Atk. 472.
The reason must be much stronger for suppressing partial and premature publications
upon subjects which may be tried hy a jury.
The sale of the libel by a servant in a shop is prima facie evidence of publication in a
prosecution against the master, and is sufficient for conviction, unless contradicted by
contrary evidence showing that he was not privy nor in any degree assenting to it. Ibid. ;
and 5 Burr. 2686. When a person is brought to receive judgment for a libel, his conduct
subsequent to his conviction may be taken into consideration, either by way of aggra
vation or mitigation of the punishment. 3 T. R. 432. And when Johnson the bookseller
was brought up for judgment for having published a seditious libel, the attorney-general
produced an affidavit that the defendant after his conviction had published the same
libel in the Analytical Review. M. T. 1798.
An information or an indictment need not state that the libel is false or that the
offence was committed by force and arms. 7 T. R. 4.
Hanging up or burning an effigy with intent to expose some particular person to ridi
cule and contempt is an offence of the same nature as a libel, and has frequently beer
punished with great but proper severity.—Christian.
4a2
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offensive writings, which, when published, shall on a fair and impartial trial be
adjudged of a pernicious tendency, is necessary for the preservation of peace
and good order, of government and religion, the only solid foundations of civil
liberty. Thus the will of individuals is still left free ; the abuse only of that
free will is the object of legal punishment. Neither is any restraint hereby laid
upon freedom of thought or inquiry : liberty of private sentiment is still left ;
the disseminating or making public of bad sentiments, destructive of the ends
of society, is the crime which society corrects. A man (says a *fine r„„
writer on this subject) may be allowed to keep poisons in his closet, but ^
not publicly vend them as cordials. And to this we may add that the only
plausible argument heretofore used for the restraining the just freedom of the
press, " that it was necessary, to prevent the daily abuse of it," will entirely
lose its force when it is shown (by a seasonable exertion of the laws) that the
press cannot be abused to any bad purpose without incurring a suitable punish
ment ; whereas it never can be used to any good one when under the control
of an inspector. So true it will be found that to censure the licentiousness is
t« maintain the liberty of the press.

CHAPTER XII.
OF OFFENCES AGAINST PUBLIC TRADE.
"Offences against public trade, like those of the preceding classes, are r*-icj
either felonious or not felonious. Of the first sort are,—
'1. Owling; so called from its being usually carried on in the night, which is
the offence of transporting wool or sheep out of this kingdom, to the detriment
of its staple manufacture. This was forbidden at common law,(a) and more
particularly by statute 11 Edw. III. c. 1, when the importance of our woollen
manufacture was first attended to; and there are now many later statutes re
lating to this offence, the most useful and principal of which are those enacted
in the reign of queen Elizabeth and since. The statute 8 Eliz. c. 3 makes the
transportation of live sheep, or embarking them on board any ship, for the
first offence forfeiture of goods and imprisonment for a year, and that at the
end of the year the left hand shall be cut off in some public market, and shall
bo there nailed up in the openest place ; and the second offence is felony. The
statutes 12 Car. II. c. 32, 7 & 8 W. III. c. 28, make the exportation of wool,
sheep, or fullers' earth liable to pecuniary penalties, and the forfeiture of the
interest of the ship and cargo by the owners, if privy, and confiscation of goods,
and three years' imprisonment to the master and all the mariners. And the
statute 4 Geo. I. c. 11 (emended and further enforced by 12 Geo. II. c. 21, and
19 Geo. II. c. 34) makes it transportation for seven years, if the penalties be
not paid.1
2. Smuggling, or the offence of importing goods without paying the duties
imposed thereon by the laws of the customs and *excise, is an offence r*icc
generally connected and carried on hand in hand with the former. L
This is restrained by a great variety of statutes, which inflict pecuniary penal
(«) MIrr. c. i, ; 3.
1 By 5 Geo. IV. c. 47, J 2, all acts and parts of acts prohibiting the exportation of woo*
are repealed ; and persons are now at full liberty to export this commodity upon paying
a certain duty;
By 57 Geo. III. c. 88, fullers' earth, fulling-clay, and tobacco-pipe clay may be carried
coastwise under certain restrictions, contained in 32 Geo. III. c. 50, upon goods prohibited
to be exported.
By 4 Geo. IV. c 69, ? 24, all prohibitions against the exportation of tobacco-pipe clay
a*e removed, and the same is thereby declared free.—Chitty.
V.- TL—28
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ties and seizure of the goods for clandestine smuggling, and affix the guilt
of folony, with transportation for seven years, upon more open, daring, and
avowed practices but the last of them, 19 Geo. II. c. 34, is for the purpose
instar omnium ; for it makes all forcible acts of smuggling, carried on in defiance
of the laws, or even in disguise to evade them, felony without benefit of clergy :
enacting, that if three or more persons shall assemble, with fire-arms or other
offensive weapons, to assist in the illegal exportation or importation of goods,
or in rescuing the same after seizure, or in rescuing offenders in custody for
such offences; or shall pass with such goods in disguise; or shall wound, shoot
at, or assault any officers of the revenue when in the execution of their duty ;
such persons shall be felons without the benefit of clergy. As to that branch
of the statute which required any person charged upon oath as a smuggler,
under pain of death, to surrender himself upon proclamation, it seems to be
expired ; as the subsequent statutes,(6) which continue the original act to the
present time, do in terms continue only so much of the said act as relates to
the punishment of the offenders, and not to the extraordinary method of appre
hending or causing them to surrender : and for offences of this positive species,
whore punishment (though necessary) is rendered so bv the laws themselves,
which by imposing high duties on commodities increase the temptation to evade
them, we cannot surely be too cautious in inflicting the penalty of death.(c)s
*Ti61
Another offence against public trade is fraudulent bankruptcy,
■■ which was sufficiently spoken of in a former volume :(d) I shall there
fore now barely mention the several species of fraud taken notice of by the
statute law, viz., the bankrupt's neglect of surrendering himself to his creditors;
his non-conformity to the directions of the several statutes ; his concealing or
embezzling his effects to the value of 201. ; and his withholding any books or
writings with intent to defraud his creditors : all which the policy of our com
mercial country has made felony without benefit of clergy.(e)4 And indeed it
is allowed by such as are the most averse to the infliction of capital punishment,
that the offence of fraudulent bankruptcy, being an atrocious species of the crimen
falsi, ought to be put upon a level with those of forgery and falsifying the
coin.(/) And, even without actual fraud, if the bankrupt cannot make it ap
pear that he is disabled from paying his debts by some casual loss, he shall, by
the statute 21 Jac. I. c. 19, be set on the pillory for two hours, with one of his ears
nailed to the same and cut off. To this head we may also subjoin that, by sta
tute 32 Geo. II. c. 28, it is felony, punishable by transportation for seven years,
if a prisoner, charged in execution for any debt under 100Z., neglects or refuses
on demand to discover and deliver up his effects for the benefit of his creditors
And these are the only felonious offences against public trade, the residue being
mere misdemeanours : as,—
(») Stat. 26 Geo. 1. c. 32. 32 Geo. II. c 18. 4 Geo. m. o
M See book U. pages 481, 482.
12.
(•) Stat. 6 Geo. II. c 80.
(•) See book I. page 317. Beocar. c S3.
(S) Beccar. ch. 34.
* By the stat. 8 & 9 Vict. c. 87, all former statutes on this subject are consolidated : it
makes all forcible acta of smuggling, carried on in defiance of the laws or even in dis
guise to evade them, felony.—Stewart.
• By the 6 Geo. IV. c. 108, after reciting the customs-repeal act, the 6 Geo. IV. c. 105,
•11 the laws relative to the prevention of smuggling are consolidated ; but the provisions
of the act are so numerous that they cannot be comprised within the limit of a note.—
Chittt.
4 By 6 Geo. IV. c. 16, all laws relating to bankrupts are repealed, and all former pro
visions are reduced into this one act. The different frauds taken notice of do not mate
rially vary from those mentioned in the text. By J 99, it is enacted that the bankrupt
or other person swearing falsely before the commissioners shall be guilty of perjury and
Buffer the pains and penalties in force against that offence. By I 112, any bankrupt
neglecting to surrender and submit himself to be examined, or refusing to make dis
covery of his estate and effects, or declining to deliver up his goods, books, and writings,
or concealing or embezzling any part of his effects to the value of \0l. with intent to de
fraud his creditors, shall be guilty of felony, and be liable to transportation for life or
not less than seven years, or to imprisonment for any term not exceeding seven yean,
%a the court before whom he is convicted may adjudge.—Chittt.
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4. Usury; which is an unlawful contract, upon the loan of money, to receive
course
the same
at again
large in
with
a former
exorbitant
volume.(^)
increase.WeOf
there
this observed
also we had
that,occasion
by statute
to dis
37
Uei:. VIII. c. 9, the rate of interest was fixerf at 101. per cent, per annum, which
the statute 13 Eliz. c. 8 confirms; and ordains that all brokers shall be guilty
of a prcemunire that transact any contracts for more, and the securities them
selves shall bo *void. The statute 21 Jac. I. c. 17 reduced interest to r,,„
eight per cent. ; and, it having been lowered in 1650, during the usurpa- 'tion, to six per cent., the same reduction was re-enacted after the restoration by
statute 12 Car. II. c. 13 ; and, lastly, the statute 12 Anne, st. 2. c. 16 has re
duced it to five per cent. Wherefore not only all contracts for taking more are
in themselves totally void, but also the lender shall forfeit treble the money bor
rowed.* Also, if any scrivener or broker takes more than five shillings per cent.
procuration-money, or more than twelve pence for making a bond, he shall for
feit 202. with costs, and shall suffer imprisonment for half a year. And, by sta
tute 17 Geo III. c. 26, to take more tnan ten shillings per cent, for procuring
any money to be advanced on any life-annuity, is made an indictable misde
meanour, and punishable with fine and imprisonment : as is also the offence of
procuring or soliciting any infant to grant any life-annuity, or to promise, or
otherwise engage, to ratify it when he comes of age.'
5. Cheating is another offence more immediately against public trade; as
that cannot be carried on without a punctilious regard to common honesty and
faith between man and man. Hither therefore may be referred that prodigious
multitude of statutes which are made to restrain and punish deceits in par
ticular trades, and which are enumerated by Hawkins and Burn, but are chiefly
of use among the traders themselves. The offence also of breaidng the assize of
bread, or the rules laid down by the law, and particularly by the statutes 31
Geo. II. c. 29, 3 Geo. III. c. 11, and 13 Geo. III. c. 62, for ascertaining its price
in every given quantity, is reducible to this head of cheating : as is likewise, iu
a peculiar manner, the offence of selling by false weights and measures; the
standard of which fell under our consideration in a former volume. (A)' The
punishment of bakers breaking the assize was, antiently, to stand in the pillory,
by statute 51 Hen. III. st. 6, and for brewers (by the same act) to stand in the
tumbrel or dung-cart :(£) which, as we learn from domesday-book, was the
punishment for knavish brewers in the city of Chester so early as the reign of Ed
ward the Confessor. " Malam cervisiamfaciens, in cathedra ponebatur stercoris."(j)
But now the general punishment for all frauds *of this kind, if indicted r*|5g
(as they may be) at common law, is by fine and imprisonment: though
the easier and more usual way is by levying on a summary conviction, by dis
tress and sale, the forfeitures imposed by the several acts of parliament. Lastly,
any deceitful practice, in cozening another by artful means, whether iu matters
(») See book II. p. 450, *c
(<) 3 Inst. 219.
(») See book i. p. 274.
(/) Seld. tit. of Hon. b. 11. c 5, J 2.
1 One half of the penalty is given by the statute to the prosecutor, the other half to
the king. It is remarkable that Buch was the prejudice in ancient times against lending
money upon interest that the first statute—the 37 Hen. VIII. c. 9—by which it was legal
bited,
ized, was
the afterwards
money lentrepealed
and the interest
by 5 & 6were
Edw.forfeited,
VI. c. 20,
andbythe
which
offender
all interest
was subject
was to
prohi
fine
and imprisonment. We have before observed that the policy of limiting the rate of
interest upon a contract for the loan of money is denied in modern times ; but Cato wa»
of a different opinion. Cum Me, qui qucuierai, dixissct, Quid foenerarit Turn Cato, Quid hominem, inquit, occideref Cic. Off.—-Christian.
We have already considered what will constitute usury, ante, 2 book, 403. That usury
is an indictable offence, see 2 Burr. 799. 4 T. R. 205. 8 East, 41. 1 Chit. Crirn. Law,
549.—Chitty.
' This act is repealed, as to annuities granted since the 14th July, 1813, by the 53 Geo.
III. c. 141 ; but similar provisions are re-enacted.—Chittt.
7 The principal act now in force, relative to the different weights and measures, is the
5 Geo. IV. c. 76, (continued and amended by 6 Geo. IV. c. 12.) The 35 Geo. III. c. 102,
37 Geo. III. c. 143, and 55 Geo. III. c. 43, relate to the examination of weights and mea
sures. See 5 Burn, 24th ed. tit. Weights and Measures.—Chittt.
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of trade or otherwise, as by playing with false dice, or the like, is punishable
with fine, imprisonment, and pUlory.(A)* And, by the statutes 33 Hen. VIII.
c. 1, and 30 Geo. II. c. 24, if any man defrauds another of any valuable chattels
by colour of any false token, counterfeit letter, or false pretence, or pawns or
disposes of another's goods without the consent of the owner, he shall suffer
such punishment, by imprisonment, fine, pillory, transportation, whipping, or
other corporal pain, as the court shall direct.'
6. The offence offorestalling the market is also an offence against public trade.
This, which (as well as the two following) is also an offence at common law,(Z)
was described by statute 5 & 6 Edward VI. c. 14 to be the buying or contract
ing for any merchandise or victual coming in the way to market; or dissuading
persons from bringing their goods or provisions there; or persuading them to
enhance the price when there : any of which practices make the market dearer
to the fair trader.
7. Begrating was described by the same statute to be the buying of corn or
other dead victual, in any market, and selling it again in the same market, or
(*) 1 Hawk. P. C. 188.
(I) Ibid. 231.
"Pillory is now abolished, by the 56 Geo. III. c. 138. See, in general, 3 Chit. Crim.
Law, 994, 995. The cases in which fraud is indictable at common law seem confined to
the use of false weights and measures, the selling of goods with counterfeit marks, play
ing with false dice, and frauds affecting the course of justice and immediately injuring
the interests of the public or crown ; and it is settled that no mere fraud, not amounting
to felony, is an indictable offence at common law unless it affects the public. 2 Burr.
1125. 1 Bla. Rep. 273, S. C—Chittf.
* Pillory is now abolished, by the 56 Geo. III. c. 138. The general pawn-brokers' act
(39 & 40 Geo. III. c. 99) virtually repeals the 30 Geo. II. c. 24, as to the pawning of
another's goods without the consent of the owner, and the offence is thereby punishable
by penalties.
The provisions of Hen. VIII. & Geo. II. are extended, by the 52 Geo. III. c. 64, to ob
taining bonds, bills of exchange, bank-notes, securities, or orders for the payment of
money, or the transfer of goods, or any valuable thing whatever. By the 3 Geo. IV. c.
14, the offender may be sentenced to hard labour. See, as to this offence, 3 Chit. Crim.
Law, 996, &c.
These acts extend to every description of false pretences by which goods may be ob
tained with intent to defraud. 3 T. R. 103.
Now, by 7 & 8 Geo. IV. c. 29, J 53, reciting "that a failure of justice frequently arises
from the subtle distinction between larceny and fraud," it is, "for remedy thereof,"
enacted " that if any person shall by any false pretence obtain from any other person any
chattel, money, or other valuable security, with intent to cheat or defraud any person ot
the same, every such offender shall be guilty of a misdemeanour, and, being convicted
thereof, shall be liable, at the discretion of the court, to be transported for seven years
or to suffer fine or imprisonment, or both, as the court shall award : provided that if.
upon the trial of any person indicted for such misdemeanour, it shall be proved that h«.
obtained the property in question in any such manner as to amount in law to larceny,
he shall not by reason thereof be entitled to be acquitted of such misdemeanour; ana
no
demeanour
such indictment
shall be shall
liablebe
to removable
be afterwards
by certiorari
prosecuted
; and
for larceny
no person
upontried
thefor
same
such
facta.'
mis
In an indictment under this statute, according to the rules of construction applicable U
former statutes on this subject which seem equally applicable to this, the pretences mus
be set forth and must be negatived by special averments. 2 T. R. 581. 2 M. & S. 379
The whole of the pretence charged need not, however, be proved : proof of part of the
pretence, and that the property was obtained thereby, is sufficient. Rex vs. Hill, R. *
R. C. C. 190. Obtaining goods by fraudulently giving in payment a check upon a banket
with whom the party keeps no cash, and which he knows will not be paid, has been heUan indictable offence, and would, it seems, be such within this statute. Rex vs. Jackson,
3 Camp. 370. The language of the 30 Geo. II. c. 24 made the offence of obtaining money
upon false pretences consist in the actually obtaining the money, and not in using a false
pretence for the purpose of obtaining the money: it has been held, therefore, that, in an
indictment on that statute, the venue must be laid in the county where the false pre
tence is used. Rex vs. Buttery, cited in Pearson vs. M'Gowran, 5 D. & R. 616. 3 B. & C
700, per Abbott, C. J. Where the fraud practised is properly the ground for a civil action,
an indictment for obtaining money by false pretences cannot be supported. Rex vs. Codringtnn, 1 C. & P. 661. See further, upon this subject, 2 East, P. C. 673, 818, 819, 829,
»30. 6T. R. 565. R. & R. C. C. 81, 127, 317, 504.—Chiitt.
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within four miles of the place. For this also enhances the price of the pro
visions, as every successive seller must have a successive profit.
8. Engrossing was also described to be the getting into one's possession, or
buying up, large quantities of corn or other dead victuals, with intent to sell
them again. This must of course be injurious to the public, by putting it in
the power of one or two rich men to raise the price of provisions at their own
discretion.10 And so the total engrossing of any other commodity, with an in
tent to sell it at an unreasonable *price, is an offence indictable and fina- r*j59
ble at the common law.(m) And the general penalty for these three L
offences by the common law (for all the statutes concerning them were repealed
by 12 Geo. III. c. 71) is, as in other minute misdemeanours, discretionary fine
and imprisonment.(n) Among the Romans, these offences and other mal-practices to raise the price of provisions were punished by a pecuniary mulct.
" Poena viginti aureorum statuitur adversus eum, qui contra annonam fecerit, societatemve coieret. quo annona carior fiat."(o)
9. Monopolies are much the same offence in other branches of trade that en
grossing is in provisions : being a license or privilege allowed by the king for
the sole buying and selling, making, working, or using of any thing whatsoever;
whereby the subject in general is restrained from that liberty of manufacturing
or trading which he had before, (p) These had been carried to an enormous
height during the reign of queen Elizabeth, and were heavily complained of
by Sir Edward Coke,(gO in the beginning of the reign of king James the First;
but were in great measure remedied by statute 21 Jac. I. c. 3," which declares
(-) Cro. Car. 232.
(») 1 Hawk. P. C 231.
•>) 1 Hawk. P. C 236.
(f) 3 Inirt. 81.
Vf.
48,
12,
2.
W
10 By the 31 Geo. III. c. 30, corn may be bought for the purpose of storing in granarie*
and reselling it.
The modern law on this subject is well discussed in 1 East, 143. And see 2 Chit. Crim.
Law, 527, &c. In that case it was decided that spreading rumours with intent to raise
the price of a particular species of aliment, endeavouring to enhance its price by per
suading others to abstain from bringing it to market, and engrossing large quantities in
order to resell them at the exorbitant prices occasioned by his own artifices, are offences
indictable at common law, and subject the party so acting to fine and imprisonment at
the discretion of the court in which he is convicted. It was also held that hops, though
not used immediately for food, fall within this rule. But, at the present day, it would
probably be holden that no offence is committed unless there is an intent to raise the
price of provisions by the conduct of the party. For the mere transfer of a purchase in
the market where it is made, the buying articles before they arrive at a public market,
or the purchasing a large quantity of a particular article, can scarcely be regarded as in
themselves necessarily injurious to the community, and, as such, indictable offences. A
party buying and selling again does not necessarily increase the price of the commodity
to the consumer, for the division of labour or occupations will in general occasion the
commodity to be sold cheaper to the consumer. See Smith's Wealth of Na. vol. ii. 309,
and index, title "Labour;" and many cases may occur in which a most laudable motive
may exist for buying up iarge quantities of the same commodity. See the arguments,
&c. in 14 East, 406. 15 East, 511. Indeed, in the case of the King vs. Rusby, on the
indictment being argued, the court were equally divided on the question whether regrating is an indictable offence at common law ; and though the defendant was convicted,
no judgment was ever passed upon him. MSS., " Raising and spreading a story that wool
would not be suffered to be exported in such a year, probably by some Btock-jobbers in
those times, whereby the value of wool was beaten down, though it did not appear the
defendants reaped any particular advantage by the deceit, was, on account of its being
an injury to trade, punished by indictment; and a confederacy, without a further act done,
to impoverish the farmers of excise and lessen the duty has been held an oftence punish
able by information." Opinion of Mr. West, 2 Chalmers, 247, ic. It is an indictable
offence to conspire on a particular day by false rumours to raise the price of public
government funds, with intent to injure the subjects who should purchase on that day ;
and that the indictment was well enough, without specifying the particular persons who
purchased as the persons intended to be injured, and that the public government funds
of this Kingdom might mean either the British or Irish funds, which since the union
were each a part of the funds of the United Kingdom. 3 M. & S. 67.—Chittt.
11 Amended by stet. 5 & 6 W. IV. c. 83.—Stewart.
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such monopolies to be contrary to law and void (except aft to patents, not ex
ceeding the grant of fourteen yeara, to the authors of new inventions ; and
except also patents concerning printing, saltpetre, gunpowder, great ordnance,
and shot;) and monopolists are punished with the forfeiture of treble damages
and double costs to those whom they attempt to disturb ; and, if they procure
any action, brought against them for these damages, to be stayed by any extra
judicial order other than that of the court wherein it is brought, they incur
tho penalties of praemunire. Combinations also among victuallers or artificers
to raise the price of provisions or any commodities, or the rate of labour,11 are
in many cases severely punished by particular statutes; and in general, by sta
tute 2 & 3 Edw. VI. c. 15, with the forfeiture of 10Z. or twenty days' imprison
ment, with an allowance of only bread and water, for the first offence ; 20Z. or
♦1601 *ne P'N°ry f°r
second ; and *40Z. for the third, or else the pillory, loss
* of one ear, and perpetual infamy. In the same manner, by a constitu
tion of the emperor Zeno,(r) all monopolies and combinations to keep up the
price of merchandise, provisions, or workmanship were prohibited, upon pain of
forfeiture of goods and perpetual banishment.
10. To exercise a trade in any town without having previously served as an
apprentice for seven years,(s) is looked upon to be detrimental to public trade,
upon the supposed want of sufficient skill in the trader ; and therefore is pu
nished, by statute 5 Eliz. c. 4, with the forfeiture of forty shillings by the month.u
11. Lastly, to prevent the destruction of our home manufactures by transport
ing and seducing our artists to settle abroad, it is provided, by statute 5 Geo. I.
c. 27, that such as so entice or seduce them shall be fined 1002. and be im
prisoned three months ; and for the second offence shall be fined at discretion,
and be imprisoned a year ; and the artificers so going into foreign countries,
and not returning within six months after warning given them by the British
ambassador where they reside, shall be deemed aliens, and forfeit all their land
and goods, and shall be incapable of any legacy or gift. By statute 23 Geo. II.
c. 13, the seducers incur, for the first offence, a forfeiture of 500Z. for each arti
ficer contracted with to bo sent abroad, and imprisonment for twelve months ;
and for the second, 1000Z., and are liable to two years' imprisonment : and by
the same statute, connected with 14 Geo. III. c. 71, if any person exports any
tools or utensils used in the silk, linen, cotton, or woollen manufactures, (except
ing woolcards to North America,)(0 he forfeits the same and 200/., and the
captain of the ship (having knowledge thereof) 100Z. ; and if any captain of a
king's ship, or officer of the customs, knowingly suffers such exportation, he
forfeits 100Z. and his employment, and is forever made incapable of bearing any
(') Cod. 4, 59, 1.
(•) See book i. page 427.
(•) Stat, IS Geo. III. e. 6.
u By the 6 Geo. IV. c. 129, s. 1, all acts relative to combinations of workmen or mas
ters as to wages, time of working, quantity of work, 4c. are repealed. By sect. 2, persons
compelling journeymen to leave their employment, or to return work unfinished, pre
venting them from hiring themselves, compelling them to belong to clubs, <tc. or to pay
fines, or forcing manufacturers to alter their mode of carrying on their business, are
punishable with imprisonment, with or without hard labour, for three months. The
remaining clauses provide for the mode of conviction of offenders before justices of the
peace. For the form and requisites of convictions for these offences under former acts
of parliament, see Rex vs. Nield, 6 East, 417. Rex vs. Ridgway, 1 D. & R. 123, 5 B. * A.
527. Paley on Convictions, 2d ed. by Dowling, 99, et seq. By 9 Geo. IV. c. 31, s. 25, assaults
in pursuance of any conspiracy to raise the rate of wa^es, and (s. 26) assaults upon
eertain workmen to prevent them from working at their trades, are punishable with
imprisonment and hard labour.—Chittv.
™ The 54 Geo. III. c. 96, s. 1 repeals so much of the 5 Eliz. c. 4 as provides that persona
shall not exercise any art or manual occupation except they had served an apprentice
ship of seven years. Sect. 2 renders valid certain indentures of apprenticeship which
would have been void by certain provisions in the old act, and repeals the part of the
act containing such provisions. Sect. 3 provides that justices may determine complaints
respecting apprenticeships as heretofore. And sect. 4 provides that the customs of
London concerning apprentices are not to be affected. For the decisions upon the 5
Eliz. c. 4, respecting the exercising of trades by unqualified persons, see 2 Harrison's
Oigest, 518, title Trade.—Chitty.
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public office : and every person collecting such „ools or utensiiS in order to ex
port the same shall, on conviction at the assizes, forfeit such tools and also
200i."

CHAPTER XIII.
OF OFFENCES AGAINST THE PUBLIC HEALTH, AND THE PUBLIC POLICE
OR ECONOMY.
♦The fourth species of offences more especially affecting the common
wealth are such as are against the public health of the nation ; a concern [*161
of the highest importance, and for the preservation of which there are in many
countries special magistrates or curators appointed.
1. The first of these offences is a felony, but, by the blessing of Providence,
for more than a century past incapable of being committed in this nation : for,
by statute 1 Jac. I. c. 31, it is enacted that, if any person infected with the
plague, or dwelling in any infected house, be commanded by the mayor or con
stable, or other head officer, of his town or vill, to keop his house, and shall
venture to disobey it, he may be enforced, by the watchmen appointed on such
melancholy occasions, to obey such necessary command ; and, if any hurt ensue
by such enforcement, the watchmen are thereby indemnified. And further, if
such person so commanded to confine himself goes abroad and converses in
company, if he has no plague-sore upon him, he shall be punished as a vagabond
by whipping, and be bound to his good behaviour ; but, if he has any infectious
sore upon him, uncured, he then shall be guilty of felony. By the statute
26 Geo. II. c. 26, (explained and amended by 29 Geo. II. c. 8,) the method of
performing quarantine, or forty days' probation, by ships coming from infected
countries, is put in a much more regular and effectual order than formerly, and
masters of ships coming from infected places and disobeying the directions
there given, *or having the plague on board and concealing it, are guilty
of felony without benefit of clergy. The same penalty also attends 'persons escaping from the lazarets, or places wherein quarantine is to be per
formed; and officers and watchmen neglecting their dutyj and persons convey
ing goods or letters from ships performing quarantine.1
2. A second, but much inferior, specios of offence against public health is the
selling of unwholesome provisions.1 To prevent which, the statute 51 Hen. Ill
" All the statutes prohibiting artificers from going abroad are repealed, by 5 Geo. IV.
c. 97, so that artists may now settle in foreign parts without any restrictions or liabilities,
—Chitty.
1 Py the 6 Geo. IV. c. 78, all the prior statutes relative to the quarantine-laws are
repealed, and other provisions are made, similar in their nature to the former. See the
prior statutes and decisions thereon, Burn, J. 24th ed. tit. Plague. 2 Chitt. Crim. Law,
551, and 2 Chitt. Commercial Law, 62 to 87.
It is a misdemeanour at common law to expose a person labouring under an infectious
disorder, as the smallpox, in the streets or other public places. 4M.AS. 73, 272. An
Indictment lies for lodging poor persons in an unhealthy place. Cald. 432.—Chitty.
Now, by the 16 & 17 Vict. c. 100, s. 9, if the parent or person having care of a child
shall not, after notice from the registrar of births, attend to have vaccination perforiaad, such father, mother, or person shall forfeit a sum not exceeding 20i.—
8tewart.
• It is a misdemeanour at common law to give any person injurious food to eat,
whether the offender be excited by malice, or a desire of gain ; nor is it necessary he
■hould be a public contractor, or the injury done to the public service, to render him
criminally liable. 2 East, P. C. 822. 6 East, 133 to 141. If a baker direct his servant to
make bread containing a specific quantity of alum, which when mixed witb the other
ingredients is innoxious, but in the execution of these orders the agent mixes up the
drug in so unskilful a way that the bread becomes unwholesome, the master will be
Uable to be indicted. 3 M. & 3. 10. 4 Camp. 10. But an indictment will not lie Against
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Bt. 6, and the ordinance for bakers, c. 7, prohibit the sale of corrupted wine, con
tagious or unwholesome flesh, or flesh that is bought of a Jew, under pain of
amercement for the first offence, pillory for the second, fine and imprisonment
for the third, and abjuration of the town for the fourth.* And, by the statute
12 Car. II. c. 25, § 11, any brewing or adulteration of wine is punished with the
forfeiture of lOOi. if done by the wholesale merchant, and 401. if done by the
vintner or retail trader.* These are all the offences which may properly be said
to respect the public health.
V. The last species of offences which especially affect the commonwealth are
those against the public police or economy. By the public police and economy I
viduals
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cornto felony, and others to misdemeanours only. Among the former are,—
1. The offence of clandestine marriages : for, by the statute 26 Geo. II. c. 33,
I. To solemnize marriage in any other place besides a church or public chapel
wherein banns have been usually published, except by license from the areh*1631 bishop of *Canterbury ; and, 2. To solemnize marriage in such church
J or chapel without due publication of banns, or license obtained from a
proper authority, do both of them not only render the marriage void, but sub
ject the person solemnizing it to felony, punished by transportation for fourteen
years ; as, by three former statutes,(a) he and his assistants were subject to a
pecuniary forfeiture of lOOi. 3. To make a false entry in a marriage-register;
to alter it when made; to forge or counterfeit such entry, or a marriage-license;
to cause, or procure, or act or assist in such forgery; to utter the same as true,
knowing it to be counterfeit ; or to destroy or procure the destruction of any
register, in order to vacate any marriage or subject any person to the penalties
of this act; all these offences, knowingly and wilfully committed, subject the
party to the guilt of felony without benefit of clergy.6
2. Another felonious offence with regard to this holy estate of matrimony is
what some have corruptly called bigamy, which properly signifies being twice
married, but is more justly denominated polygamy, or having a plurality of wives
(•) 6 4 7 W. m. c. 8. 7 4 8 W. III. c 35. 10 Anne, c. 19, e. 176.
a miller for receiving good barley to grind at his mill, and delivering a mixture of oats and
barley which is musty and unwholesome. 4 M. <fe S. 214.—Chitty.
* This statute is now repealed. 7 & 8 Vict. c. 24.—Stewart.
4 And, by the 1 W. and M. st. 1, c. 34, s. 20, any person selling wine corrupting or adul
terating it, or selling it so adulterated, shall forfeit 3007., half to the king and half to
the informer, and shall be imprisoned three months.—Chitty.
6 This act is now repealed, by the 4 Geo. IV. c. 76, and clergy is restored.
By the 21st section of the 4 Geo. IV. c. 76, it is felony with transportation for life to
solemnize matrimony in any other place than in a church or chapel wherein banns may
be lawfully published, or at any other time than between eight and twelve in the morn
ing, except by special license from the archbishop of Canterbury, or to solemnize it
without due publication of banns unless by license, or to solemnize it according to the
rites of the Church of England, falsely pretending to be in holy orders : but the prose
cution must take place in three months.
By the 28th section of the same act, it is felony, punishable with transportation for
life, to insert in the registry-book any false entry of any thing relating to any marriage,
or to make, alter, forge, or counterfeit any such entry, or to make, alter, forge, or coun
terfeit any license of marriage, or to utter or publish as true any such false, &c. register
as aforesaid, or a copy thereof, or any such false, Ac. license ; or to destroy any such
register-book of marriages, or any part thereof, with intent to avoid any marriage, or to■uoject any person to any of the penalties of that act. But this act does not extend to
marriages of Quakers or Jews.
Independently of this statute, these offencos were punishable at common law, and
•ubjected the offender to severe imprisonmer' and fine. 2 Sid. 71.—Chitty.
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at once. (b) Such second marriage, living the former husband or wife, is simply
void, ana a mere nullity, by the ecclesiastical law of England; and yet the legis
lature has thought it just to make it felony, by reason of its being so great u
violation of the public economy and decency of a well-ordered state. For poly
gamy can never be endured under any rational civil establishment, whatever
specious reasons may be urged for it by the eastern nations, the fallaciousness
of which has been fully proved by many sensible writers : *but in north- r*i gj
era countries the very nature of the climate seems to reclaim against it,
it never having obtained in this part of the world, even from the time of our
German ancestors, who, as Tacitus informs us,(c") "prope soli barbarorum singulis
uxoribus contenti sunt." It is therefore punished by the laws both of antient and
modern Sweden with death.(d) And with us in England it is enacted, by statute
1 Jac. I. c. 11, that if any person, being married, do afterwards marry again,
the former husband or wife being alive, it is felony, but within the benefit of
clergy. The first wife in this case shall not be admitted as a witness against
her husband, because she is the true wife; but the second may, for she is indeed
no wife at all;(e) and so vice versa of a second husband. This act makes an
exception to five cases in which such second marriage, though in the three first
it is void, is yet no felony.(/) 1. "Where either party hath been continually
abroad for seven years, whether the party in England hath notice of the other's
being living or no. 2. Where either of the parties hath been absent from tho
other seven years within this kingdom, and the remainingparty hath had no
knowledge of the other's being alive within that time. 3. Where there is a di
vorce (or separation a mensa et thoro) by sentence in the ecclesiastical court
4. Where the first marriage is declared absolutely void by any such sentence,
and the parties loosed a vinculo. Or, 5. "Where either of the parties was under
the age of consent at the time of the first marriage ; for in such case the first
marriage was voidable by the disagreement of either party, which the second
marriage very clearly amounts to. But if at the age of consent the parties had
agreed to the marriage, which completes the contract, and is, indeed, the real
marriage, and afterwards one of them should marry again, I should apprehend
that such second marriage would be within the reason and penalties of the act.'
(•) 3 lust. 88. Bigamy, according to the canonists, con- Hen. IV. 11, 48. M. 13 Hen. IV. 6 Stanndf. P. C. 134. The
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laris atidicti. 6 Decretal. 1, 12. This canon was adopted and (*) Dz Mar. Germ. 18.
explained in England, by statute 4 Kdw. I. st. 3, c. 6, and (*) Stiernhook, de Jure Sueon. L 3, c 2.
bigamy thereupon became no uncommon counter-plea to tbe (•) 1 Hal. P. C. 093.
claim of the benefit of clergy. M. 40 Edw. III. 42. M. 11 (/) 3 Inst 89. Kelw. 27. 1 Hal. P. C 094.
• By 9 Geo. IV. c. 31, 3 22, it is enacted, " That if any person being married shall marry
any other person during the life of the former husband or wife, whether the second mar
riage shall have taken place in England or elsewhere, every such offender, and every person
counselling, aiding, or abetting such offender, shall be guilty of felony, and, being con
victed thereof, shall be liable to be transported beyond the seas for the term of seven
years, or to be imprisoned, with or without hard labour, in the common gaol, or house
of correction, for any term not exceeding two years ; and any such offence may be dealt
with, inquired of, tried, determined, and punished in the county where the offender shall
be apprehended or be in custody, as if the offence had been actually committed in that
county: provided always that nothing herein contained shall extend to any second mar
riage contracted out of England by any other than a subject of his majesty, or to any
person marrying a second time whose husband or wife shall have been continually absent
from such person for the space of seven years then last past, and shall not have been known
by such person to be living within thai time, or shall extend to any person who at tho time of
such second marriage shall have been divorcedfrom the bond of the first marriage, or to any
person whose former marriage shall have been declared void by the sentence of any coin
of competent jurisdiction."
Three important improvements in the law relating to bigamy are intioauced by this
enactment. First, the offence is now punishable wherever committed: formerly it was
not punishable at all if committed out of the jurisdiction of England. Secondly, the
absence of one party for seven years abroa.1 will not now excuse the second marriage, if
such party be known by the other party to have been alive within that period: formerly
44)
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^' ^ *kird 8Pecies of felony against the good order and 'economy of
J the kingdom is by idle soldiers and mariners wandering about the realm,
or persona pretending so to be, and abusing the name of that honourable pro
fession.^) Such a one, not having a testimonial or pass from a justice of the
peace limiting the time of his passage, or exceeding the time limited for four
teen days, unless he falls sick, or forging such testimonial, is, by statute 39 Eliz.
c. 17, made guilty of felony without benefit of clergy. This sanguinary law,
though in practice deservedly antiquated, still remains a disgrace to our statutebook, yet attended with this mitigation, that the offender may be delivered, if
any honest freeholder or other person of substance will take him into his service,
and he abides in the same for one year, unless licensed to depart by his employer,
who in such case shall forfeit ten pounds.'
4. Outlandish persons calling themselves Egyptians or gypsies are another
object of the severity of some of our unrepealed statutes. These are a strange
kind of commonwealth among themselves of wandering impostors and jugglers,
who were first taken notice of in Germany about the beginning of the fifteenth
century, and have since spread themselves all over Europe. Munster,(A) who
is followed and relied upon by Spelman(t) and other writers, fixes the time of
their first appearance to the year 1417, under passports, real or pretended, from
the emperor Sigismund, king of Hungary. And pope Pius lit (who died a.d.
1464) mentions them in his history as thieves and vagabonds, then wandering
with their families over Europe under the name of Zigari, and whom he sup
poses to have migrated from the country of Zigi, which nearly answers to the
modern Circassia. In the compass of a few years they gained such a number
of idle proselytes (who imitated their language and complexion, and betook
themselves to the same arts of chiromancy, begging, and pilfering) that they
became troublesome, and even formidable, to most of the states of Europe.
Hence they were expelled from France in the year 1560, and from Spain in
1591. (A) And the government in England took the alarm much earlier, for in
1530 they are described, by statute 22 Hen. VIII. c. 10, as " outlandish people,
calling themselves *Egyptians, using no craft nor feat of merchandise,
' who have come into this realm, and gone from shire to shire and place
to place in great company, and used great, subtil, and crafty means to deceive
the people, bearing them in hand that they by palmestry could tell men's and
women s fortunes, and so many times, by craft and subtility, have deceived the
people of their money, and also have committed many heinous felonies and rob
beries." Wherefore they are directed to avoid the realm, and not to return,
(#) S Inst. 85.
(0 OIom. 193.
(») Cotmog. L 3.
(») Hufresne. Gloss. L 200.
the mere absence was a protection, though the absent party was well known by the other
to be living. Thirdly, a divorce a vinculo alone will now justify the second marriage: for
merly a divorce a mensd ei thoro was held sufficient. 1 East, P. C. 4(56. In a prosecution
for bigamy it has been said that a marriage in fact must be proved, (Morris vs. Miller, 4
Burr. 2059; but see Trueman's case, 1 East, P. C. 470;) but if proved by a person who was
present it does not seem necessary to prove the registry or license, (Bex vs. Allison, B,
& B. C. C. 109 ;) and it matters not that the first marriage is voidable by reason of affinity
ftc. 3 Inst. 88. Parties who are within age at the time of the first marriage, subse
quently affirming the union by their consent, will be liable to be punished for bigamy if
they break that contract and. marry again. 1 East, P. C. 468. On an indictment for
bigamy, where the first marriage is in England, it is not a valid defence to prove a divorce
a vinculo out of England before the second marriage, founded on grounds on which a
divorce a vinculo could not be obtained in England. Bex vs. Lolley, E. & B. C. C. 237,
cited in Tovey vs. Lindsay, 1 Dow. 117. The burden of proving the first marriage to
have been legal lies upon the prosecutor. Bex vs. James, B. & B. C. C. 17. Bex vs. Mor
ton, id. 19. Bex vs. Butler, id. 61. The act extends to all dissenters except Jews and
Quakers. Upon the subject of bigamy generally, see 1 Hawk. P. C. c. 32. 1 East, P. C.
c. 12. 1 Bussell, c. 23. Butler's Co. Litt. 79, b. n. 1. 3 Stark. Ev. Polygamy.— Chitty.
T But this act of Eliz. is now repealed by the 52 Geo. III. c. 31. By the 43 Geo. III. c.
61, soldiers, sailors, mariners, and the wives of soldiers mentioned therein, are relieved
•gainst the penalties of the vagrant acts. See also the 58 Geo. III. c. 92, and the annual
mutiny act ; and see the vagrant act, post, 169.—Chittt.
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under pain of imprisonment, and forfeiture of their good* and chattels; and
upon their trials for any felony which they may have committed, they shall not
be entitled to a jury de medietate Ungues. And afterwards, it is enacted, by
statute 1 & 2 P. and M. c. 4, and 5 Eliz. c. 20, that if any such persons shall be
imported into this kingdom, the importer shall forfeit 402. And if the Egyptians
themselves remain one month in this kingdom, or if any person, being fourteen
years old, (whether natural-born subject or stranger,) which hath been seen or
found in the fellowship of such Egyptians, or which hath disguised him or her
self like them, shall remain in the same one month, at one or several times, it
is felony without benefit of clergy: and Sir Matthew Hale informs us(i) that at
one Suffolk assizes no less than thirteen gypsies were executed upon these
statutes, a few years before the restoration. But, to the honour of our national
humanity, there are no instances more modern than this of carrying these laws
into practice *
5. To descend next to offences whose punishment is short of death. Common
nuisances arc a species of offence against the public order and economical regi
men of the state, boing either the doing of a thing to the annoyance of all the
king's subjects, or the neglecting to do a thing which the common good re
quires.^) The nature of common nuisances and their distinction from private
nuisances were explained in the *preceding volume,(n) when wo considered more particularly the nature of the private sort as a civil injury L
to individuals. I shall here only remind the student that common nuisances
are such inconvenient and troublesome offences as annoy the whole community
in general, and not merely some particular person, and therefore are indictable
only, and not actionable, as it would be unreasonable to multiply suits by giving
every man a separate right of action for what damnifies him in common only
with the rest of his fellow-subjects. Of this nature are, 1. Annoyances in high
ways, bridges, and public rivers, by rendering the same inconvenient or dangerous
to pass, either positively, by actual obstructions, or negatively, by want of repa
rations.* For Doth of these, the person so obstructing, or such individuals as
are bound to repair and cleanse them, or (in default of these last) the parish at
large, may be indicted, distrained to repair and mend them, and in some cases
fined. And a presentment thereof by a judge of assize, &c, or a justice of the
peace, shall be in all respects equivalent to an indictment.(o) Where there is a
house erected or an enclosure made upon any part of the king's demesnes, or
of a highway or common street, or public water, or snch like public things, it is
properly called a purpresture.(p)lt 2. All those kinds of nuisances (such as of
(I) 1 Hal. P. C 671.
(•} Stat. 7 Ooo. in. c 42.
1 Hawk.
C. 197.
(?) Co. Lltt. 277 ; from the French pourpris, an enclosure.
;•) Book
Ui. p.P. 316.
'This act of 5 Eliz. c. 20 is repealed by the 23 Geo. III. o. 51 ; and now, by the 1 Geo.
IV. c. 116, bo much of the 1 42 P, and M. c. 4 as inflicts capital punishment is repealed.
Gypsies are now only punishable under the vagrant act. See/xu<, 169. —Chittv.
• Railways have, by atat. 3 & 4 Vict. c. 97, and 5 & 6 Vict. c. 55, been very properly
placed under the control and regulation of the state : a penalty is incurred for opening
a railway without notice to the board of trade, and for obstructing the government in
spector.—Stewart.
10 The general highway act is now the 13 Geo. III. c. 78, which repeals the 7 Geo. III.
c. 42. The 3 Geo. IV. c. 126 is the general turnpike act.
With respect to nuisances in general to highways, <Skc. by actual obstruction, it is to be
observed that every unauthorized obstruction of the highway, to the annoyance of the
king's subjects, is an indictable offence. 3 Camp. 227. Thus, if a wagoner, carrying on a
very extensive concern, constantly suffers wagons to remain on the side of the highway
on which his premises are situate an unreasonable time, he is guilty of a nuisance. 6
tiast, 427. 2 Smith, 424. And if stage-coaches regularly stand in a public street in Lon
don, though for the purpose of accommodating passengers, so as to obstruct the regular
track of carriages, the proprietor may be indicted. 3 Camp. 224. So a timber-merchant
occasionally cutting logs of wood in the street, which he could not otherwise convey into
his premises, will not be excused by the necessity which, in choosing the situation, he
himself created. 3 Camp. 230. It is even said that "if coaches on the occasion of a rout
wait an unreasonable length of time in a public street, and obstruct the transit of his
majestv's subjects who wish to pass through it in carriages or on foot, the persons who
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fensivc trades and manufactures) which, wher. injurious to a private man, are
actionable, are, when detrimental to the public, punishable by public prosecu
tion, and subject to fine according to the quantity 01 the misdemeanour ; and
particularly the keeping of hogs in any city or market town is indictable as a
public nuisance.^)" All disorderly inns or ale-houses, bawdy-houses, gaming
houses, stage-plays, unlicensed booths, and stages for rope-dancers, mountebanks,
and the like, are public nuisances, and may, upon indictment, be suppressed and
6ned.(r)u Inns in particular, being intended for the lodging and receipt of
(t) Sulk. 480.
>) 1 Hawk. P. C. 1»8, 225.
cause and permit such coaches so to wait are guilty of a nuisance." 3 Camp. 226 ; and
tee 1 Russell, 463. Nor is it necessary, in order to fix the responsibility on the defendant,
to show that he immediately obstructed the public way, or even intended to do so: it
teems to be sufficient if the inconvenience result as an immediate consequence of any
public exhibition or act ; for the erection of a booth to display rope-dancing and other
attractive spectacles, near a public street in London, which draws together a concourse
of people, is a nuisance liable to be punished and abated. 1 Ventr. 169. 1 Mod. 76. 2
Keb. 846. Bac. Abr. Nuisance. And it may be collected that a mere transitory obstruc
tion, which must necessarily occur, is excusable if all reasonable promptness be exerted.
So that the erection of a scaffolding to repair a house, the unloading a cart or wagon, and
the delivery of any large articles, as casks of liquor, if done with as little delay as pos
sible, are lawful, though if an unreasonable time were employed in the operation they
would become nuisances. 3 Camp. 231. No length of time will legalize the nuisance.
7 East. 199. 3 Camp. 227. 6 East, 195 ; ted vid. Peake C. N. P. 91. If the party who has
been indicted for a nuisance continue the same, he is again indictable for such continu
ance. 8 T. R. 142. Independently of any legal proceedings, it appears that any person
may lawfully abate a public nuisance, at least if it be placed in the middle of a highway
and obstruct the passage of his majesty's subjects, (Hawk. b. 1, c. 75, s. 12;) but though
a party may remove the nuisance, yet he cannot remove the materials or convert them to
his own use, (Dalt. c. 50;) and so much of the thing only as causes the nuisance ought
to be removed,—as, if a house be built too high, only so much of it as is too high should
be pulled down. 9 Rep. 53. God. 221. 2 Stra. 686'.
With respect to nuisances to water-courses by actual obstruction, any diversion of a public
river, whereby the current is weakened and rendered incapable of carrying vessels of
the same burden as it could before, is a common nuisance. Hawk. b. 1, c. 75, s. 11. But
if a ship or other vessel sink by accident in a river, although it obstruct the navigation,
if the owner removes it in a reasonable time, it is not indictable as a nuisance. 2 Esp. 675.
No length of time will legalize the nuisance, (6 East, 195, supra;) and even the rightful
existence of a weir of brushwood will not authorize the building one of stone in it*
room. 7 East, 199.
With respect to the punishment for nuisances to highways, to., the offenders may be
fined and imprisoned. Hawk. b. 1, c. 75, s. 14. But no confinement or corporal punish
ment is now inflicted. The object of the prosecution is to remove the nuisance, and to
that end alone the sentence is in general directed. It is therefore usual, when the nui
sance
ant at ishisstated
own costs
on thetoproceedings
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as continuing,
2 Stra.
in addition
686. Byto the
a fine,
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2 Geo.
orderIV.
thec.defend
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facilitating the abatement, &c. of nuisances from furnaces in steam-engines, costs may be
awarded to the prosecutor, and an order may be made for abating the nuisance; but th»
act does not extend to furnaces for mines.—-Chittv.
convenience
11 It is not essential,
complained
in order
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enjoyment of life or property. 1 Burr. 333. The material increase in a neighbourhood
of noisome smells is indictable. Peake, Rep. 91. If the prosecutor be particularly af
fected by the nuisance, he will be entitled to costs under 5 W. and M. c. 11, s. 3. 16
East, 194.
To this class of public nuisances may be added that of making great noises in the
streets in the night by trumpets or otherwise, (2 Stra. 704;) exhibiting monsters, (2 Ch.
Ca. 110;) suffering mischievous animals, having notice of their propensity, to go loose,
4c, (Dyer, 25. "Vet. 171. 2 Salk. 662. 1 Vent. 295;) carrying about persons infected
with contagious diseases. 4 M. 4 S. 73, 272, ante, 162. But neither an old nor a new
dovecote is a common nuisance. Hawk. b. 1, c. 7, s. 8.—Chittv.
"The keeping of bawdy-houses, gaming-houses, and disorderly houses of all descrip
tions, together with the unlawful pastimes there pursued, has been from time to time
prohibited by various acts of parliament, (see them collected in Collyer's Criminal
Statutes, Nuisance, 399, et seq.,) imposing various punishments and penalties upon offend
irs ; and, by the 3 Geo. IV. c. 114, such offenders are punishable by sentence of imprison
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travellers, maybe indicted, suppressed, and the *inn-keepers fin id, if r»i«H
they refuse to entertain a traveller without a very sufficient cause ; for
thus to frustrate the end of their institution is held to be disorderly behaviour.(s)
Thus, too, the hospitable laws of Norway punish, in the severest degree, such
inn-keepers as refuse to furnish accommodations at a just and reasonable price.(H
4. By statute 10 & 11 W. III. c. 17, all lotteries are declared to be public nuisances,
and all grants, patents, or licenses for the same to be contrary to law. But, aa
state lotteries have, for many years past, been found a ready mode for raising
the supply, an act was made, 19 Geo. III. c. 21, to license and regulate the
keepers of such lottery-offices.1' 5. The making and selling of fire-works and
squibs, or throwing them about in any street, is, on account of the danger that
may ensue to any thatched or timber buildings, declared to be a common
nuisance by statute 9 & 10 W. III. c. 7, and therefore is punishable by fine."
And to this head we may refer (though not declared a common nuisance) the
making, keeping, or carriage of too large a quantity of gunpowder at one time
or in one place or vehicle, which is prohibited by statute 12 Geo. III. c. 61, under
heavy penalties and forfeiture." 6. Eaves-droppers, or such as listen under walla
or windows, or the eaves of a house, to hearken after discourse, and thereupon
to frame slanderous and mischievous tales, are a common nuisance, and present
able at the court-leet,(w) or are indictable at the sessions, and punishable by fine
and finding sureties for their good behaviour.(u) 7. Lastly, a common scold,
communis rixatrix, (for our law-Latin confines it to the feminine gender,) is a
public nuisance to her neighbourhood. For which offence she may be indieted, (w) and, if convicted, shall(x) be sentenced to be placed in a certain en
gine of correction called the trebucket, castigatory, or cucAin^-stool, which, iii
(•) 1 nawk. P. C 225.
(•) Ibid. 1 Hawk. P. C 132.
(') Stiornhook,
<fc jurt20.Suam. L 2, c 9.
(»)
Mod. 21.P. C 198, 200.
(•)
Kitch. of Courta,
(») 1« Hawk.
ment with hard labour for any term not exceeding the term for which the court before
which they are convicted may now imprison for such offences, either in addition to or iD
lieu of any other punishment which might have been inflicted on such offenders by any
law in force before the passing of that act. The keeping of a cock-pit is an indictable
offence at common law, (as are the other offences above mentioned ;) and a cock-pit has
been held to be a gaming-house within the 33 Hen. VIII. c. 9, s. 11. 1 Russell, 300. Bawdyhouses and gaming-houses are clearly nuisances in the eye of the law. 1 Russell, 299. Rex
vs. Higginson, 2 Burr. 1232. Rex vs. Rogier, 2 D. & R. 431. 1 B. &C. 272. Playhouses are
not in themselves nuisances, though by neglect or mismanagement they may be ren
dered so. 1 Hawk. P. C. c. 32, s. 7. But, by 10 Geo. II. c. 28, all places for the exhi
bition of stage-entertainments must be licensed, (Rex vs. Handy, 6 T. R. 286, where it
was held that tumbling was not a stage-entertainment within that act :) and, by 25 Geo.
II. c. 36, all unlicensed places kept for such entertainments are to be deemed disorderly
houses.—Chitty.
u The 19 Geo. III. c. 21 was repealed by the 22 Geo. III. c. 47, which was repealed by
42 Geo. III. c. 52, s. 27.
By the 42 Geo. III. c. 119, ss. 1, 2, all lotteries called little goes are declared to be publio
nuisances ; and if any one shall keep an office or place to exercise or expose to be played
any such lottery, or any lottery whatever not authorized by parliament, or shall know
ingly suffer it to be exercised or played at in his house, he shall forfeit 5001. The
provision as to the offender being deemed a rogue and vagabond seems repealed by the
5 Geo. IV. c. 88, which contained a provision to that effect.
And, by sect. 5 of the 42 Geo. III. c. 119, if any person shall promise to pay any money
or goods on any contingency relative to such lottery, or publish any proposal respecting
it, ne shall forfeit 1001. State lotteries are now abolished, by statute 6 Geo. IV.—Chitty.
" The offender may be indicted on the statute or at common law. 4 T. R. 202. 1 Saund.
136, n. 4. Cowp. 650. 2 Burr. 863. And if any person shall make or sell any squibs,
roeists, or fire-works, he shall forfeit, upon conviction before a magistrate, 5/.,—one half
to ths informer and the other half to the poor. And if any person snad throw or fire
them into any house, street, or highway, he shall forfeit 20s. in like manner. 9 & 10 W
III. c. 7.—Chitty.
" By 54 Geo. III. c. 152, so much of the 12 Geo. III. c. 61, s. 21 as enacts that no person
■hall carry in any land or water carriage any other lading with gunpowder is repealed
Erecting powder-mills or keeping powder-magazines near a town is a nuisance at
eommon law. See 2 Burn, J. 24th ed. 758. 2 Stra. 1167.—Chitty.
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cold or hunger, the produce of the lands not being more than sufficient, with
culture, to maintain the inhabitants; and, therefore, though the idle person may
shift off the want from himself, yet it must in the end fall somewhere. Tho
court also of Areopagus, at Athens, punished idleness, and exerted a right of
examining every citizen in what manner he spent his time ; the intention of
which was,(z) that the Athenians, knowing they were to give an account of
their occupations, should follow only such as were laudable, and that there
might be no room left for such as lived by unlawful arts. The civil law ex
pelled all sturdy vagrants from the city :(a) and, in our own law, all idle persons
or vagabonds, whom our antient statutes describe to be "such as wake on the
night and sleep on the day, and haunt customable taverns and ale-houses, and
routs about, and no man wot from whence they came nor whither they go," or
such as are more particularly described by statute 17 Geo. II. c. 5, and divided
into three classes,—idle and disorderly persons, rogues and vagabonds, and incor
rigible rogues: all these are offenders against the good order and blemishes in
the government of any kingdom. They are therefore all punished by the statute
last mentioned; that is to say, idle and disorderly persons with one month's im
prisonment in the house of correction ; rogues and vagabonds with whipping
and imprisonment not exceeding six months ; and incorrigible rogues with the
like discipline and confinement not exceeding two years; rae breach and escape
from which confinement in one of an inferior class ranks him among incorrigible
rogues, and in a rogue (before incorrigible) makes him a felon and liable to be
transported for seven years. Persons harbouring vagrants are liable to a fine
of forty shillings, and to pay all expenses brought upon the parish thereby ; in
fi-jn-i the same *manner as, by our antient laws, whoever harboured any
J stranger for more than two nights was answerable to the public for any
offence that such his inmate might commit.(6)w
7. Under the head of public economy may abo be properly ranked all sump
tuary laws against luxury, and extravagant expenses in dress, diet, and the like ;
concerning the general utility of which to a state, there is much controversy
among the political writers. Baron Montesquieu lays it down(c) that luxury
is necessary in monarchies, as in France ; but ruinous to democracies, as in
Holland. With regard therefore to England, whose government is compounded
of both species, it may still be a dubious question how far private luxury is a
Eublic evil, and, as such, cognizable by public laws. And, indeed, our legislators
ave several times changed their sentiments as to this point; for formerly
, there *were a multitude of penal laws existing to restrain excess in apparel ;(d) chiefly made in tho reigns of Edward the Third, Edward the
Fourth, and Henry the Eighth, against piked shoes, short doublets, and long
coats; all of which were repealed by statute 1 Jac. I. c. 25. But as to excese
of diet there still remains one antient statute unrepealed, 10 Edw. 111. st. 3.
which ordains that no man shall be served at dinner or supper with more than
two courses, except upon some great holidays, there specified, in which he may
be served with three.
8. Next to that of luxury naturally follows the offence of gaming, which is
generally introduced to supply or retrieve the expenses occasioned by the
former ; it being a kind of tacit confession that the company engaged therein
(■>) S lnrt. 219.
(>) LL. Mw. c 27. Bmcton, 1. 8, tr. 2, c. 10, J 2.
(•) Valer. Maxim, i. 2, c. ft
(') Sp. L. b. Til. c 2 and 4.
(•) Aim. 80, c 6.
(*)S Inst. 199.
* Thi» act and all others relating to vagrants, Ac. are now repealed, by the 5 Qeo. IV.
e. 83 — Cwitty.
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do, in general, exceed the bounds of their respective fortunes: and therefore
they cast lots to determine upon whom the ruin shall at present fall, that the
rest may be saved a little longer. But, taken in any light, it is an offence of
the most alarming nature, tending by necessary consequence to promote
public idleness, theft, and debauchery among those of a lower class ; and
among persons of a superior rank it hath frequently been attended with the
sudden ruin and desolation of antient and opulent families, an abandoned pros
titution of every principle of honour and virtue, and too often hath ended in
eelf-murder." To restrain this pernicious vice among the inferior sort of
people, the statute 33 Hen. VIIL c. 9 was made; which prohibits to all but
gentlemen the games of tennis, tables, cards, dice, bowls, and other unlawful
diversions there specified,(e) unless in the time of Christmas, under pecuniary
pains and imprisonment. And the same law, and also the statute 33 Geo. II.
c. 24, inflict pecuniary penalties, as well upon the master of any public house
where servants are permitted to game, as upon the servants themselves
who *are found to be gaming there. But this is not the principal r*i72
ground of modern complaint ; it is the gaming in high life that de- *■
mands the attention of the magistrate; a passion to which every valuable
consideration is made a sacrifice, and which we seem to have inherited from
our ancestors the antient Germans ; whom Tacitus(/) describes to have been
bewitched with a spirit of play to a most exorbitant degree. " They addict
themselves," says he, "to dice (which is wonderful) when sober, and as a
serious employment, with such a mad desire of winning or losing, that when
stripped of every thing else they will stake at last their liberty and their very
Belves. The loser goes into a voluntary slavery, and, though younger and
stronger than his antagonist, suffers himself to be bound and sold. And this
perseverance in so bad a cause they call the point of honour : ea est in re parva
pervicacia, ipsi fidem vocant." One would almost be tempted to think Tacitus
was describing a modern Englishman. When men are thus intoxicated with
so frantic a spirit, laws will be of little avail ; because the same false sense of
honour that prompts a man to sacrifice himself will deter him from appealing to
the magistrate. Yet it is proper that laws should be, and be known publicly,
that gentlemen may consider what penalties they wilfully incur, and what a
confidence they repose in sharpers, who, if successful in play, are certain to be
paid with honour, or, if unsuccessful, have it in their power to be still greater
gainers by informing. For, by statute 16 Car. II. c. 7, if any person by playing
or betting shall lose more than lOOi. at one time, he shall not be compellable to
pay the same; and the winner shall forfeit treble the value, one moiety to the
king, the other to the informer. The statute 9 Anne, c. 14 enacts that all bonds
and other securities given for money won at play, or money lent at the time to
play withal, shall be utterly void; that all mortgages, and encumbrances of
tands made upon the same consideration shall be and enure to the use of the
heir of the mortgagor ; that if any person at any time or sitting loses 10Z. at
play, he may sue the winner, and recover it back by action of debt at law ;
and in case the loser does not, any other person may sue the winner for treble
the sum so lost ; and the plaintiff may by bill in equity examine the defendant
himself upon oath ; and that in any of these suits no privilege of parliament
shall be allowed. The *statute further enacts, that if any person by r*i7a
cheating at play shall win any money or valuable thing, or shall at
any one time or sitting win more than 101., he may be indicted thereupon, and
(•) Logetting In the Adds, slide-thrift, or ihoT&groat,
(f) De Mar. Germ. c. 24,
doyiah cajles. half-bowl, and coyting.
11 At common law, the playing at cards, dice, and other games of chance, merely for
the purposes of recreation, and without any view to inordinate gain, is regarded as inno
amble
cent. to
Bac.
16 Abr.
Car. II.
Gaming,
c. 7. A.
ButCom.
a common
Dig. Justices
player at
ofhazard
the Peace,
using B.
false
42;dice
andissee
liable
thetoproDe
indicted at common law, (2 Roll. Abr. 78. Bac. Abr. Gaming, A. ;) and any persons
cheating by means of cards or dice might be fined or imprisoned in proportion to the
natuto of Ihe offance. Bac. Abr. Gaming, A. ; and see the 9 Anne, c. 15, s. 5.--Chitty.
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shall forfeit five times the value to any person who will sue for it," and (in
cat>e
mentofascheating)
in case ofshall
wilful
be deemed
perjury. infamous,
By several
andstatutes
suffer such
of the
corporal
reign of
punish
king
George Il.,(g) all private lotteries by tickets, cards, or dice (and particularly
the games of faro, basset, ace of hearts, hazard, passage, roily polly, and all
other games with dice, except back-gammon) are prohibited, under a penaltv
of 200/. for him that shall erect such lotteries, and 50/. a time for the players
Public lotteries, unless by authority of parliament, and all manner of ingenious
devices, under the denomination of sales or otherwise, which in the end are
equivalent to lotteries, were before prohibited by a great variety of statutes(A)
under heavy pecuniary penalties. But particular descriptions will ever be lame
and deficient, unless all games of mere chance are at once prohibited; the in
ventions of sharpers being swifter than the punishment of the law, which
only hunts them from one device to another. The statute 13 Geo. II. c. 19, to
prevent the multiplicity of horse-races, another fund of gaming, directs that no
plates or matches under 50/. value shall be run, upon penalty of 200/. to be
paid by the owner of each horse running, and 100/. by such as advertise the
plate.1* By statute 18 Geo. II. c. 24, the statute 9 Anne is further enforced,
and some deficiencies supplied ; the forfeitures of that act may now be reco
vered in a court of equity ; and, moreover, if any man be convicted upon in
formation or indictment of winning or losing at play, or by betting at one time
10/ or 201. within twenty-four hours, he shall be fined five times the sum for the
benefit of the poor of the parish. Thus careful has the legislature been to pre
vent this destructive vice; which may show that our laws against gaming
*1741 *are no' 80 deficient, as ourselves and our magistrates in putting those
J laws in execution.
(») 12 Geo. II. c. 28. 13 Geo. II. c. 19. 18 Geo. II. c. 34.
26, 1 109. 8 Geo. I. c. 2, » 36, 37. 9 Geo. I. c. 19, g 4, b
(») 10 & 11 W. HI. c. IT. 9 Anne, c. 6, g 56. 10 Anne, o. 6 Geo. II. c 35, # 29, 30.
u In the construction of this act it has been held that a wager on some matter arising
from the game, and collateral to it, but not on the event itself, is not an offence within
it. 1 Salk. 344. Hawk. b. i. c. 92, s. 47. 2 H. Bla. 43. In the construction of the words
' at any one time or sitting," it has been adjudged that where a sum above 10/. had
been won and paid after a continuance at play, except an interruption during dinner
time, it was to be considered as won at one and the same sitting. 2 Bla. R. 1226.—
Chitty.
" Newmarket and Black Hambleton are excepted, where a race may be run for any
sum or stake less than fifty pounds. But though such horse-races are lawful, yet it has
been determined that they are games within the statute of 9 Anne, c. 14, and that of
consequence wagers above 10/. upon a lawful horse-race are illegal. 2 Bla. Rep. 706. A
foot-race and a race against time have also been held to be games within the statute of
gaming. 2 Wils. 36. So a wager to travel a certain distance within a certain time, with
a post-chaise and a pair of horses, has been considered of the same nature. 6 T. R. 499.
A wager for less than 10/. upon an illegal horse-race is also void and illegal. 4 T. R. 1.
Though the owners of horses may run them for a stake of 50/. or more at a proper place
for a horse-race, yet it has been held if they run them upon the highway the wager is
illegal. 2 B. & P. 51.
Wagers in general, by the common law, were lawful contracts ; and all wagers may
•till be recovered in a court of justice which are not made upon games, or which are not
such as are likely to disturb the public peace, or to encourage immorality, or such as
will probably affect the interests, characters, and feelings of persons not parties to the
wager, or such as are contrary to sound policy or the general interests of the community.
See 3 T. R. 693, where the legality of wagers is fully discussed.
Where a person had given 100/. upon condition of receiving 300/. if peace was not
concluded with France within a certain time, and he afterwards brought his action to
recover the 300/., it was held the wager was void, as being inconsistent with general
policy ; but he was allowed to recover back the 100/. which he had paid, under a count
for so much money had and received by the defendant to his use. 7 T. R. 505. So also
a person was permitted to recover back his share of a wager against a stakeholder upon
a boxing-match, (5 T. R. 405,) the court not considering the conduct of the plaintiff in
these instances so criminal as to deprive him of the benefit of their assistance. See 2
B. & P. 467.—Christian.
The statute 13 Geo. II. c. 19 is now repealed, by stat. 3 4 4 Vict. c. 5.—Stewart.
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9. Lastly, there is another offence, constituted by u variety of acts of parlia
ment, which are so numerous and so confused, and the crime itself of so question
able a nature, that I shall not detain the reader with many observations there
upon. And yet it is an offence which the sportsmen of England seem to think
of the highest importance, and a matter, perhaps the only one, of general and
national concern, associations having been formed all over the kingdom to pre
vent its destructive progress. 1 mean the offence of destroying such beasts and
fowls as are ranked under the denomination of game; which, we may remember,
was formerly observed(i') (upon the old principles of the forest law) to be a tres
pass and offence in all persons aliko who have not authority from the crown to
kill game, (which is royal property,) by the grant either of a free warren or at
least a manor of their own. But the laws called the game laws have also in
flicted additional punishments (chiefly pecuniary) on persons guilty of this
general offence, unless they be people of such rank or fortune as is therein
particularly specified. All persons, therefore, of what property or distinction
soever, that kill game out of their own territories, or even upon their own
estates, without the king's license expressed by the grant of a franchise, are
guilty of the first original offence of encroaching on the royal prerogative."
And those indigent persons who do so without having such rank or fortune as
is generally callod a qualification are guilty not only of the original offence, but
of the aggravations also created by the statutes for preserving the game ; which
aggravations are so severely punished, and those punishments so implacably
inflicted, that the offence against the king is seldom thought of, provided the
miserable delinquent can make his peace with the lord of the manor. The of
fence, thus aggravated, I have ranked under the present head, because the only
rational footing upon which we can consider it as a crime is that in low and in
digent persons it promotes idleness, and takes them away from their proper
employments and callings, which is an offence against the public police .- *vj^
and economy *of the commonwealth.
The statutes for preserving the game are many and various, and not a little
obscure and intricate, it being remarked(/) that in one statute only, 5 Anne, c.
14, there is false grammar in no fewer than six places, besides other mistakes;
the occasion of which, or what denomination of persons were probably the penners of these statutes, I shall not at present inquire. It is, in general, sufficient
to observe that the qualifications for killing game, as they are usually called, or
more properly the exemptions from the penalties inflicted by the statute law,
are, 1. The having a freehold estate of 100?. per annum," there being fifty times
the property required to enable a man to kill a partridge as to vote for a knight
of the shire : 2. A leasehold for ninety-nine years of 150i. per annum : 3. Being
the son and heir apparent of an esquire (a very loose and vague description)
or person of superior degree : 4. Being the owner or keeper of a forest, park,
chase or warren. For unqualified persons transgressing these laws by killing
game, keeping engines for that purpose, or even having game in their custody,
or for persons (however qualified) that kill game or have it in possession at un
seasonable times of the year or unseasonable hours of the day or night, on Sun
days or on Christmas day, there are various penalties assigned, corporal and
pecuniary, by different statutes;(#) on any of which, but only on one at a time,
the justices may convict in a summary way, or (in most of them) prosecutions
may be carried on at the assizes. And, lastly, by statute 28 Geo. II. c. 12, no
person, however qualified to kill, may make merchandise of this valuable privi
lege by selling or exposing to sale any game, on pain of like forfeiture as if he
had no qualification."
(*) See book ii. page 417, Ac.
(S) Burn'* Justice, Game, } 3.
(*) Buru'fl Justice, tit. Game.
" The doctrine, so frequently repeated by the learned commentator, that no person
had originally, or has now, a right to kill game upon his own estate without a license or
grant from the king, is controverted in 2 book, p. 419, n.—Christian.
11 It must be a fee-simple estate of 100/. a year, or an estate for life of 150/. per annum.
—Chitty.
" All these statutes are repealed, by stat. 142W. IV. c. 32, and the law in this respect
Vol. II.—29
449

178

PUBLIC WRONGS.

;bock iv

CHAPTER XIV.
OF HOMICIDE.
*1"61
^e *eu Prece^'ng chapters we have considered, first, such crime*
' J and misdemeanours as are more immediately injurious to God and hia
holy religion; secondly, such as violate or transgress the lavr of nations; thirdly,
such as more especially affect tho king, the father and representative of hit
monwealth,
people ; fourthly,
takensuch
in its
as more
collective
directly
capacity;
infringeand
theare
rights
now,oflastly,
the public
to take
or com
into
consideration those which in a more peculiar manner affect and injure individual*
or private subjects.
Were these injuries indeed confined to individuals only, and did they affect
uone but their immediate objects, they would fall absolutely under the notion
of private wrongs, for which a satisfaction would be due only to the party in
jured, the manner of obtaining which was the subject of our inquiries in tha
preceding book. But the wrongs which we are now to treat of are of a much
more extensive consequence: 1. Because it is impossible they can be committed
without a violation of the laws of nature,—of the moral as well as political rules
of right : 2. Because they include in them almost always a breach of the public
peace : 3. Because by their example and evil tendency they threaten and endanger the subversion of all civil society. Upon these accounts it is
J *that, besides the private satisfaction due and given in many eases to
the individual by action for the private wrong, the government also calls upon
the offender to submit to public punishment for the public crime. And the pro
secution of these offences is always at the suit and in the name of the king, in
whom, by the texture of our constitution, the jus gladii, or executory power of
the law, entirely resides. Thus, too, in the old Gothic constitution there was a
threefold punishment inflicted on all delinquents; first, for the private wrong to
the party injured ; secondly, for the offence against the king by disobedience to
the laws; and, thirdly, for the crime against the public by their evil example.(fl)
Of which we may trace the groundwork in what Tacitus tells us of his Ger
mans,^) that, whatever offenders were fined, "pars mulctce regi, vel civitati, pars
ipsi, qui vindicatur vel propinquis ejus, exsolvitur."
These crimes and misdemeanours against private subjects are principally of
three kinds : against their persons, their habitations, and their property.
Of crimes injurious to the persons of private subjects, the most principal and
important is the offence of taking away that life which is the immediate gift of
the groat Creator, and of which, therefore, no man can be entitled to deprive
himself or another but in some manner either expressly commanded in or evi
dently deducible from those laws which the Creator has given us ; the divine
laws, I mean, of either nature or revelation. The subject, therefore, of the pre
sent chapter, will be the offence ot homicide, or destroying the life of man, in its
several stages of guilt, arising from the particular circumstances of mitigation
or aggravation which attend it.
Now, homicide, or the killing of any human creature, is of three kinds: justi*1781 fable, excusable, and felonious. The first has no share of guilt at all; the
second very little ; but the *third is the highest crime against the law
of nature that man is capable of committing.
I. Justifiable homicide is of divers kinds.
1. Such as is owing to some unavoidable necessity, without any will, intention,
(•) Stierohook, L 1, c. 6.
(») Dt Mar. Germ, c 12.
almost
lished, and
entirely
it is enacted
altered. that
Theevery
necessity
certificated
of any person
qualification
may kill
forgame,
killingsubject
gametowas
theabftlaw
of trespass ; and the sale of game by licensed persons and under certain restrictions m
'egalized.—Stewart.
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or desire, and without any inadvertence or negligence, in the party killing, and
therefore without any shadow of blame. As, for instance, by virtue of such an
office as obliges one, in the execution of public justice, to put a malefactor to
death who had forfeited his life by the laws and verdict of his country. This
is an act of necessity, and even of civil duty, and therefore not only justifiable,
but commendable, where the law requires it. But the law must require it, other
wise it is not justifiable : therefore, wantonly to kill the greatest of malefactors,
a felon or a traitor, attainted or outlawed, deliberately, uncompelled and extra
judicially, is murder.(c) For, as Bracton(d) very justly observes, "istud hotnieidium, si fit ex livore, vel delectatione effundendi humanum sanguinem, licet just*
occidatur iste, tamen occisor peccat mortaliter, propter intentionem corruptam." And,
further, if judgment of death be given by a judge not authorized by lawful com
mission, and execution is done accordingly, the judge is guilty of murdcr.(e)
And upon this account Sir Matthew Hale himself, though he accepted the place
of a judge of the common pleas under Cromwell's government, (since it is
necessary to decide the disputes of civil property in the worst of times,) yet
declined to sit on the crown cile at the assizes and try prisoners, having very
strong objections to the legality of the usurper's commission^/) a distinction
perhaps rather too refined, since the punishment of crimes is at least as neces
sary to society as maintaining the boundaries of property. Also, such judgment,
when legal, must be executed by the proper officer or his appointed deputy ; for
no one else is required by law to do it, wnich requisition it is that justifies the
homicide. If another *person doth it of his own head, it is held to be r+yin
murder,(<7) even though it be the judge himself.(A) It mu6t, further, be *executed servato juris ordine; it must pursue the sentence of the court. If an
officer beheads one who is adjudged to be hanged, or vice versa, it is murder,(i)
for he is merely ministerial, and therefore only justified when he acts under the
authority and compulsion of the law ; but if a sheriff changes one kind of death
for another, he then acts by his own authority, which extends not to the com
mission of homicide, and, besides, this license might occasion a very gross abuse
of his power. The king, indeed, may remit part of a sentence, as in the case
of treason, all but the beheading ; but this is no change, no introduction of a
new punishment: and in the case of felony, where the judgment is to be hanged,
the king (it hath been said) cannot legally order even a peer to be beheaded.(A')
But this doctrine will be more fully considered in a subsequent chapter.
Again : in some cases homicide is justifiable rather by the permission than by
the absolute command of the law, either for the advancement of public justice,
which without such indemnification would never be carried on with proper
vigour ; or, in such instances where it is committed for the prevention of some
atrocious crime which cannot otherwise be avoided.
2. Homicides committed for the advancement of public justice are :—1. Wboro
an officer, in the execution of his office, either in a civil or criminal case, kills a
person that assaults and resists him.(Z) 2. If an officer, or any private person,
attempts to take a man charged with felony, and is resisted, and in the endea
vour to take him kills him.(m) This is similar to the old Gothic constitutions,
which (Stiernhook informs us)(n) "furem, si aliter capi non posset, occidere
*permittunt." 3. In case of a riot, or rebellious assembly, the officers r*^,,
endeavouring to disperse the mob are justifiable in killing them, both at L
common law,(o) and by the riot act 1 Geo. I. c. 5. 4. Where the prisoners in a
gaol, or going to a gaol, assault the gaoler or officer, and he in his defence kills
any of them, it is justifiable for the sake of preventing an escape. (p) 5. If
trespassers in forests, parks, chases, or warrens will not surrender themselves
to the keepers, they may be slain, by virtue of the statute 21 Bdw. I. st 2, dt
(«) 1 Hal. P. C 497.
<*) ¥c
Fol. Via.
(*)
' 1 Hawk. P. C 70. 1 HaL P. 0. 497.
(/) Unmet, in hl« Life.
ft) 1 Hal. P. C 601. 1 Hawk. P. C 70.
(»)" Dalt.
Jtut. c. 160.
•" *,L.81.
8 ln»t. 62. 1 Hal P C 60L

(») 3 Inat 62, 211.
(I) 1 Hal. P. C 494. 1 Hawk. P C. 71.
|»)1 Hal. P. C 494.
(•) Dt hart Qotlt. I. 8, c. 8.
(•) 1 Hal. P C. 496. 1 Hawk. P. C IS
ft) 1 HaL P a 496.
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malefactoribus in parcis, and 3 & 4 W. and M. c. 10.* But in uA tnese cases there
must be an apparent necessity on the officer's side, viz., that the party could
not be arrested or apprehended, the riot could not be suppressed, the prisoners
could not be kept in hold, the deer-stealers could not but escape, unless such
homicide were committed ; otherwise, without such absolute necessity, it is not
justifiable.2 6. If the champions in a trial by battle killed either of them tho
other, such homicide was justifiable, and was imputed to the just judgment of
God, who was thereby presumed to have decided in favour of the truth.(j)*
In the next place, such homicide as is committed for the prevention of any
forcible and atrocious crime is justifiable by the law of nature ;(r) and also by
the law of England, as it stood so early as the time of Bracton,(s) and as it is
since declared in statute 24 Hen. VIII. c. 5.4 If any person attempts a robbery
or murder of another, or attempts to break open a house, in the night-time,
(which extends also to an attempt to burn it,Y*5 an<^ shall be killed in such at
tempt, the slayer shall be acquitted and discharged. This reaches not to any
crime unaccompanied with force, as picking of pockets, or to the breaking open
of any house in the daytime, unless it carries with it the attempt of robbery
also. So the Jewish law, which punished no theft with death, makes homicide
only justifiable in case of nocturnal house-breaking: if a thief be found
*1811 Drea^ng UP> and he be "smitten that *he die, no blood shall be shed
J for him; but if the sun be risen upon him, there shall blood be shed for
him ; for he should have made full restitution."(m) At Athens, if any theft was
committed by night, it was lawful to kill the criminal if taken in the fact
and by the Roman law of the twelve tables, a thief might be slain by night
with impunity ; or even by day, if he armed himself with any dangerous wea
pon :(x) which amounts to nearly the same as is permitted by our own consti
tutions.
The Roman law also justifies homicide when committed in defence of tho
chastity either of one's self or relations ;(y) and so also, according to Selden,(z)
stood the law in the Jewish republic. The English law likewise justifies a
woman killing one who attempts to ravish her :(a) and so too the husband or
father may justify killing a man who attempts a rape upon his wife or daugh
ter; but not if he takes them in adultery by consent, for the one is forcible
and felonious, but not the other.(6) And I make no doubt but the forcibly
attempting a crime of a still more detestable nature may be equally resisted
by the death of the unnatural aggressor. For the one uniform principle that
runs through our own and all other laws seems to be this,—that where a crime,
(t) 1 Hawk. P. C 71.
(•) Cic. pro Milrmr, 3. Ff. 9, 2, 4.
(') Puff. L. of N. I. 2, C &.
(>) " Wrw ILidrianus rfsa-iptit cum out ftuprvm ribi Ml
(«) Fol. 165.
Mis wfcr*nl*m oceidil dimitlendum." Ff. 48, 8, 1.
(') 1 Hal. P. C. 488.
(•) De W1. Ihbrxor. I 4, c. 8.
(«) Exod. xxll. 2.
(■) Bac. Elem. 64. 1 Hawk. P. 0. 71.
(») Pott. Antiq. b. L C. 24.
(») 1 Hal. P. C. 485, 48B.
1 21 Edw. I. stat. 2 is repealed, by 7 & 8 Geo. IV. c. 27, and 3 & 4 W. and M. c. 10, by 16
Geo. III. c. 30,—which latter is also repealed, by 7 & 8 Geo. IV. c. 27.—Chitty.
* If a person commits felony, and flies, or resists those who attempt to apprehend him,
or is indicted of felony, and flies, or is arrested by warrant or process of law, and escapes,
or is being conveyed to prison, and escapes,—in any of these cases, if he cannot be taken
alive, and is killed in the act of resistance, the homicide is justifiable. 1 Hale, P. C. 489.
1 East, P. C. 298. So if an officer has a warrant against A., byname, for felony, or if
A. is indicted of felony, or if the hue and cry is levied against him, by name, in any of
these cases if A., though innocent, flies or resists, and is killed by the officer or any other
person aiding hini during flight or resistance, the person so killing him is indemnified.
Fost. 318. 1 East, P. C. 300. And the officer, it seems, would be equally indemnified
though he had no warrant, if he acted on a charge of felony, and on reasonable sus
picion, even though it should appear in the result that no felony had been committed.
Bamuel vs. Payne. Doug. 359. Guppy vs. Brittlebank, 5 Price, 525.—Chitty.
* The trial by battle is abolished, by 59 Geo. III. c. 46. See further upon that subject,
post. 346.—CniTTY.
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in itself capital, is endeavoured to be committed by force, it is lawful to repel
that force by the death of the party attempting. But we must not carry this
doctrine to the same visionary length that Mr. Locke does, who holds(c) " that
all manner of force without right upon a man's person puts him in a state of
war with the aggressor; and, of consequence, that, being in such state of war,
he may lawfully kill him that puts him under this unnatural restraint." How
ever just this conclusion may be in a state of uncivilized nature, yet the law of
England, like that of every other *well-regulated community, is too r*jg2
tender of the public peace, too careful of the lives of the subjects, to L
adopt so contentious a system ; nor will suffer with impunity any crime to be
prevented by death, unless the same, if committed, would also be punished by
death.
In these instances of justifiable homicide, it may be observed that the slayer
is in no kind of fault whatsoever, not even in the minutest degree; and is
therefore to be totally acquitted and discharged, with commendation rather
than blame. But that is not quite the case in excusable homicide, the very
name whereof imports some fault, some error or omission; so trivial, how
ever, that the law excuses it from the guilt of felony, though in strictness ii
judges it deserving of some little degree of punishment.
II. Excusable homicide is of two sorts; either per infortunium, by misadven
ture; or se defendendo, upon a principle of self-preservation. We will first see
wherein these two species of homicide are distinct, and then wherein they agree.
1. Homicide per infortunium or misadventure is where a man, doing a lawfui
act without any intention of hurt, unfortunately kills another: as where a man
is at work with a hatchet, and the head thereof flies off and kills a stander-by ;
or where a person qualified to keep a gun is shooting at a mark and undesign
edly kills a man:(d) for the act is lawful, and the effect is merely accidental.6
So where a parent is moderately correcting his child, a master his apprentice or
scholar, or an officer punishing a criminal, and happens to occasion his death,
it is only misadventure; for the act of correction is lawful; but if he exceeds
the bounds of moderation, either in the manner, the instrument, or the quantity
of punishment, and death ensues, it is manslaughter at least, and in some cases
(according to the circumstances) murder ;(e) for the act of immoderate correc
tion is unlawful. *Thus, by an edict of the emperor Constantine,(/) r*ig3
when the rigour of the Boman law with regard to slaves began to relax «■
and soften, a master was allowed to chastise his slave with rods and imprison
ment, and if death accidentally ensued, he was guilty of no crime; but if he
struck him with a club or a stone, and thereby occasioned his death, or if in
any other yet grosser manner, " immoderate suo jure utatur, tunc reus homicidii
sit."
But to proceed : A tilt or tournament, the martial diversion of our ancestors,
was however an unlawful act : and so are boxing and sword-playing, the succeed
ing amusement of their posterity; and therefore if a knight in the former case,
or a gladiator in the latter, be killed, such killing is felony or manslaughter.
But if the king command or permit such diversion, it is said to be only misad
venture; for then the act is lawful.(g) In the like manner as, by the laws both
of Athens and Bome, he who killed another in the pancratium, or public games
authorized or permitted by the state, was not held to be guilty of homicide. (A)
m. on Gort. p. 1, c. 6.
(f) OxL I. 9, 1. 14.
Unwk. P. C. 78, 74.
(») 1 Hal. P. C. 473. 1 Hawk. P. C. 74.
Hal. P. C. 473, 474.
(») Plato, de LL. lib. 7. F/.9, 2,7.
* If a person driving a carriage happen to kill another, if he saw or had timely notice
of the mischief likely to ensue, and yet wilfully drove on, it will be murder; if he might
have seen the danger, but did not look before him, it will be manslaughter; but if the
accident happened in such a manner that no want of due care could be imputed to the
driver, it will be accidental death and excusable homicide. 1 East, P. C 263. Where,
on a false alarm of thieves, the master of the house killed one of the family by mistake,
who had concealed himself in a closet, this was holden homicide by misfortune. Cro.
Car. 538. Where an unqualified person by accident shoots another in sporting, it is no
greater offence than in a qualified person. 1 East, P. C. 260, 2C9.—Chitty.
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Likewise to whip another's horse whereby he runs over >t cnild and kills him,
is held to be accidental in the rider, for he had done nothing unlawful; but man
slaughter in the person who whipped him, for the act was a trespass, and at
best a piece of idleness of inevitably dangerous consequence.(i)* And in general
if death ensues in consequence of an idle, dangerous, and unlawful sport, as
shooting or casting stones in a town, or the barbarous diversion of cock-throw
ing:, in these and similar cases the slayer is guilty of manslaughter, and not
mit adventure only, for these are unlawful acts.(#)
2. Homicide in self-defence or se defendendo, upon a sudden affray, is also ex
cusable, rather than justifiable, by the English law. This species of self-de
fence must be distinguished from that just now mentioned as calculated to
*1841 *hinder the perpetration of a capital crime; which is not only a matter
J of excuse but of justification. But the self-defence which we are now
speaking of is that whereby a man may protect himself from an assault or the
like, in the course of a sudden broil or quarrel, by killing him who assaults him.
And this is what the law expresses by the word chance-medley, or (as some rather
choose to write it) chaud-medley, the former of which in its etymology signifies
a casual affray, the latter an affray in the heat of blood or passion ; both of them
of pretty much the same import : but the former is in common speech too often
erroneously applied to any manner of homicide or misadventure; whereas it
appears, by the statute 24 Hen. VIII. c. 5, and our antient books,(Z) that it is
properly applied to such killing as happens in self-defence upon a sudden ren
counter.(»i) This right of natural defence does not imply a right of attacking :
for, instead of attacking one another for injuries past or impending, men need
only have recourse to the proper tribunals of justice. They cannot therefore
legally exercise this right of preventive defence but in sudden and violent cases,
when certain and immediate suffering would be the consequence of waiting for
the assistance of the law. "Wherefore, to excuse homicide by the plea of selfdefence, it must appear that the slayer had no other possible (or at least proba
ble) means of escaping from his assailant.7
Tt is frequently difficult to distinguish this species of homicide (upon chance(<) 1 Hawk. P. C. 78.
(<) Staundf. P. C 18.
(*)Ibld.74. 1 Hal. P. C 472. Foat. 261.
(-) 3 Inat. 55, 57. Fost. 275, 278.
•Whenever death is the consequence of idle, dangerous, and unlawful sports, or of
heedless, wanton, and indiscreet acts, without a felonious intent, the party causing the
death is guilty of manslaughter. As if a man rides an unruly horse among a crowd of
people, (1 East, P. C. 231 ;) or throws a stone or shoots an arrow over a wall into a public
and frequented street, (1 Hale P. C. 475 ;) or discharges his pistols in a public street upon
alighting from his carriage, (1 Stra. 481 ;) or throws a stone at a horse which strikes a man,
(1 Hale, P. C. 39:) in any of* these cases, though the party may be perfectly innocent of
any mischievous intent, still, if death ensues, he is guilty of manslaughter. So, if the
owner suffers to be at large any animal which he knows to be vicious and mischievous,
and it kills a man, it has been thought by some that he may be indicted for manslaughter;
but it is well agreed that he is guilty of a high misdemeanour, (2 Hawk. P. C. c. 13, | 8 ;)
and, in a very recent case of that kind, Best, C.-J., laid it down as law "that if a person
thinks proper to keep an animal of this description, [a bull,] knowing its vicious nature,
and another person is killed by it, it will be manslaughter in the owner, if nothing more :
at all events, it will be an aggravated species of manslaughter." Blackman vs. Simmons, 3
C. & P. 140. If workmen, in the ordinary course of their business, throw rubbish from
a house in a direction in which persons are likely to pass, and any one passing is killed,
this is manslaughter. 1 East, P. C. 262. Killing a person in a prize-fight is manslaughter,
Ward's ease, 1 East, P. C. 270. As to what are lawful sports, see Pulton, title Riot.—
Chittt.
' The general principle seems to be this :—If a man is attacked in such a manner that
there is no possibility of his escaping without killing his assailant, he is justified in doing
so, after having done his utmost to retreat. Fost. 278. Kel. 128. But no assault, how
ever violent, will justify killing the assailant under the plea of necessity unless there is
a clear manifestation of a felonious intent. 1 East, P. C. 277. 1 Russell, 551. And an
officer who kills one who resists him in the execution of his office, and even a private
person that kills one who feloniously assaults him in the highway, may justify the fact
without retreating at all. 1 Hawk. P. 0. c. 29, s. 16. 1 Hale, P. C. 41. 3 Inst. 56. O-un.
28. a.—Chitty.
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medley in self-defence) from that of manslaughter, in the proper legal senso ol
the word.fn) But the true criterion between them soems to be this: when both
parties are actually combating at the time when the mortal stroke is given, the
slayer is then guilty of manslaughter : but if the slayer has not begun the fight,
or (having begun) endeavours to decline any further struggle, and afterwards,
being closely pressed by his antagonist, kills him to avoid his own destruction,
tbis is homicide excusable by self-defence.(o) For which reason the law requires
that the person who kills another in his own defence *should have re- r*^g5
treated as far as he conveniently or safely can, to avoid the violence of *■
the assault, before he turns upon his assailant ; and that not factitiously, or in
order to watch his opportunity, but from a real tenderness of shedding his bro
ther's blood. And though it may be cowardice, in time of war between two inde
pendent nations, to flee from an enemy, yet between two fellow-subjects the
the
law vindices
countenances
injuriarum,
no such
andpoint
will of
give
honour,
to the because
party wronged
the kingall
andthe
hissatisfaction
courts are j
he deserves.(p) In this the civil law also agrees with ours, or perhaps goes
rather further : "qui cum aliter tueri se non possunt, damni culpam dederint, innoxii
tunt."(q) The party assaulted must therefore flee as far as he conveniently can,
either by reason of some wall, ditch, or other impediment, or as far as the fierce
ness of the assault will permit him,(r) for it may be so fierce as not to allow him
to yield a step without manifest danger of his life or enormous bodily harm, and
then in his defence he may kill his assailant instantly. And this is the doctrine
of universal justice(s) as well as of the municipal law.
And as the manner of the defence, so is also the time to be considered ; for, if
the person assaulted does not fall upon the aggressor till the affray is over, or
when he is running away, this is revenge, and not defence. Neither, under the
colour of self-defence, will the law permit a man to screen himself from the guilt
of deliberate murder; for if two persons, A. and B., agree to fight a duel, and A.
gives the first onset, and B. retreats as far as he safely can and then kills A., this
is murder, because of the previous malice and concerted design. (() But if A.,
upon a sudden quarrel, assaults B. first, and upon B.'s returning the assault A.
really and bona fide flees, and, being driven to the wall, turns again upon B. and
kills him, this may be se defendendo according to some of our writers,(u) r*jgg
♦though others(w) have thought this opinion too favourable, inasmuch L
as the necessity to which he is at last reduced originally arose from his own
fault. Under this excuse of self-defence the principal civil and natural relations
are comprehended: therefore master and servant, parent and child, husband and
wife, killing an assailant in the necessary defence of each other respectively, are
excused; the act of the relation assisting being construed the same as the act of
the party himself.(a:)
There is one species of homicide se defendendo where the party slain is equally
innocent as he who occasions his death ; and yet this homicide is also excusable,
from the great universal principle of self-preservation which prompts every man
to savo his own life preferably to that of another, where one of them must inevi
tably perish. As, among others, in that case mentioned by lord Bacon,(y) where
two persons, being shipwrecked, and getting on the same plank, but finding it
not aole to save them both, one of them thrusts the other from it, whereby he
is drowned. Ho who thus preserves his own life at the expense of another
man's is excusable through unavoidable necessity and the principle of self-de
fence, since their both remaining on the same weak plank is a mutual though
innocent attempt upon and an endangering of each other's life.
Let us next take a view of those circumstances wherein these two species of
homicide by misadventure and self-defence agree ; and those are in their blame
and punishment. For the law sets so high a value upon the life of a man that
It always intends some misbehaviour in the person who takes it away, unless
(«) 3 Inst. 56.
(<) 1 Hal. P. C 479.
(•I Fost. 277.
(») Ibid. 428.
)
1
Hal.
P.
C.
481,
48S.
(»)
Hawk.P. P.
(«> Ff. 9, 2, 46.
(■) 11 Hal.
C C.448.76.
(')) 1 Hal. P. C. 483.
(») r
Klem. c. 6. See also 1 Hawk. P. 0. 73.
(•) Pofl. b. a c. 5. { 13.
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by the command or express permission of the law. in the case of misadven
ture it presumes negligence, or at least a want of sufficient caution, in him who
was so unfortunate as to commit it, who therefore is not altogether faultless.(r)
*1871 -^n<^ a8 *° *fte necessity which excuses a man who *kills another se do
J fendendo, lord Bacon(a) entitles it necessitas culpabilis, and thereby dis
tinguishes it from the former necessity of killing a thief or a malefactor. For
the U,w intends that the quarrel or assault arose from some unknown wrong, or
some provocation either in word or deed; and since, in quarrels, both parties
may be, and usually are, in some fault, and it scarce can be tried who was origi
nally in the wrong, the law will not hold the survivor entirely guiltless. But
it is clear, in the other case, that where I kill a thief that breaks into my house,
the original default can never be upon my side. The law, besides, may have a
further view : to make the crime of homicide more odious, and to caution men
how they venture to kill another upon their own private judgment, by ordain
ing that he who slays his neighbour, without an express warrant from the law
so to do, shall in no case be absolutely free from guilt.
Nor is the law of England singular in this respect. Even the slaughter of
enemies required a solemn purgation among the Jews; which implies that the
death of a man, however it happens, will leave some stain behind it. And tho
Mosaical law(6) appointed certain cities of refuge for him "who killed his neigh
bour unawares ; as, if a man goeth into the wood with his neighbour to hew
wood, and his hand fetcheth a stroke with the axe to cut down a tree, and the
head slippeth from the helve and lighteth upon his neighbour that he die, he
shall flee unto one of these cities and live." But it seems he was not held
wholly blameless any more than in the English law, since the avenger of blood
might slay him before he reached his asylum, or if he afterwards stirred out of
it till the death of the high-priest. In the imperial law, likewise,(c) casual
homicide was excused by the indulgence of the emperor, signed with his own
sign-manual, " annotatione principis ;" otherwise the death of a man, however
committed, was in some degree punishable. Among the Greeks,(d) homicide
*1 88 1 ^ misfortune was expiated by voluntary 'banishment for a year.(e) In
J Saxony a fine is paid to the kindred of the slain; which also, among
the Western Goths, was little inferior to that of voluntary homicide :(/) and in
Frsince(<j) no person is ever absolved, in cases of this nature, without a largess
to t.he poor, and tho charge of certain masses for the soul of tho party killed.
The penalty inflicted by our laws is said by Sir Edward Coke to have been
antiently no less than death ;(h) which, however, is with reason denied by later
and more accurate writers. (i) It seems rather to have consisted in a forfeiture,
some say of all the goods and chattels, others of only part of them, by way of
fine or weregild :{k) which was probably disposed of, as in France, in pios usus,
according to tho humane superstition of the times, for the benefit of his soul
who was thus suddenly sent to his account with all his imperfections on his
head. But that reason having long ceased, and tho penalty (especially if a
sonal
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had as early as our records will reach,(Z) a pardon and writ of restitution of
his goods as a matter of course and right, only paying for suing out the
name.(m) And, indeed, to prevent this expense, in cases where the death has
notoriously happened by misadventure or in self-defence, the judges w.U usually
permit (if not direct) a general verdict of acquittal.(n)
III. Felonious homicide is an act of a very different nature from the former,
being the killing of a human creature, of any age or sex, without justification
or excuse. This may be done either by killing one's self, or another man.
(■) 1 Hawk. P. C. 72.
(•) Elem. c. 5.
(/) Sticrnh. de jure Gofi. 1.9, c 4.
(*) Numb. xxxt. and Dout. xix.
(*i De Mornev, on the Digest.
(•) Old. B, 18, 6.
(»J 2 Inrt. US, 315.
(') Pinto, ile Uo- lib. !>.
<•) 1 Hal. P. C. 426. 1 Hawk. P. C. 76. Foat-282,*o.
To this expiation by baniflhinent the apirit of I'atrnclus (*) Fost. 287.
In Homer mav tw tlmii£)it to allude when he reminds (') Ibid. 2*3.
Achillea, in the twenty-third Iliad, that whi n a child Uf (-) 2 Hawk. P. C. S»l.
was obliged
to fleeoiwhi*WtXvv.''
ronntry for casualty killing his play
(*) Foet- 2fe6.
fellow
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*Self-murder, the pretended heroism, but real cowardice, of the r*i»a
Stoic philosophers, who destroyed themselves to avoid those ills which L
they had not the fortitude to endure, though the attempting it seems to he
countenanced by the civil law,(9) yet was punished by the Athenian law with
cutting off the hand which committed the desperate deed.(p) And also the
law of Englanvi wisely and religiously considers that no man hath a power to
destroy
s guiltylife
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Almighty and rushing into his immediate presence uncalled for ; the other tem
poral, against the king, who hath an interest in the preservation of all hia
subjects; the law has therefore ranked this among the highest crimes, making
it a peculiar species of felony, a felony committed on one's self. And this
admits of accessories before the fact, as well as other felonies ; for if one
persuades another to kill himself, and he does so, the adviser is guilty of mur
der.^) A felo de se, therefore, is he that deliberately puts an end to his
own existence, or commits any unlawful malicious act, the consequence of
which is his own death : as if, attempting to kill another, he runs upon his
antagonist's sword; or, shooting at another, the gun bursts and kills himself.(r)*
The party must be of years of discretion and in his senses, else it is no crime.
But this excuse ought not to be strained to that length to which our coroner's
juries are apt to carry it, viz., that the very act of suicide is an evidence of
insanity ; as if every man who acts contrary to reason had no reason at all :
for the same argument would prove every other criminal non compos, as well as
the self-murderer. The law very rationally judges that every melancholy or
hypochondriac fit does not deprive a man of the capacity of discerning right
from wrong ; which is necessary, as was observed in a former chapter,(«) to
*form a legal excuse. And, therefore, if a real lunatic kills himself in r*iqft
a lucid interval, he is a, felo de se as much as another man.(<)
But now the question follows,—What punishment can human laws inflict on
one who has withdrawn himself from their reach? They can only act upon
what he has left behind him, his reputation and fortune ; on the former by an
ignominious burial in the highway, with a stake driven through his body;* on
the latter by a forfeiture of all his goods and chattels to the king; hoping that
his care for either his own reputation or the welfare of his family would be
some motive to restrain him from so desperate and wicked an act. And it is
observable that this forfeiture has relation to the time of the act done in the
felon's lifetime, which was the cause of his death. As if husband and wife
be possessed jointly of a term of years in land, and the husband drowns him(•) " A' qui* impatitntvl drtfrrU, aut tmtio vifx, aut mcrrbo,
(•) Kellw. 136.
aut furvru aut piuUirc, mrtri maluit, non animadverlatur in
(r) 1 Hawk. P. C 68. 1 Hal. F. C. 413.
•urn." Ff. 49, 16, 6.
(•) See page 24.
(I') Pott Antiq. u. i. c. 26.
(') 1 Hal. P. C 412.
' He who kills another upon his desire or command is in the judgment of the law aj
much a murderer as if he had done it merely of his own head ; and the person killed is
not looked upon as a felo de se, inasmuch as his assent was merely void, being against the
law of God and man. 1 Hawk. P. C. c. 27, s. 6. Keilw. 136. Moor. 754. And see Rex
vs. Sawyer, 1 Russell, 424. Rex vs. Evans, id. 426.—Chittt.
* But now, by 4 Geo. IV. c. 52, s. 1, it shall not be lawful for any coroner, or other
officer having authority to hold inquests, to issue any warrant or other process directing
the interment of the remains of persons against whom a finding of felo de se shall be had
in any public highway ; but such coroner or other officer shall give directions for the
private interment of the remains of such person felo de se, without any stake being
driven through the body of such person, in the churchyard or other burial-ground of
the parish or place in which the remains of such person might by the laws or customs
of England be interred if the verdict of felo de se had not been found against such
person, such interment to be made within twenty-four hours from the finding of the
inquisition, and to take place between the hours of nine and twelve at night. Proviso,
(s. 2,) not to authorize the performing of any of the rites of Christian burial on the inter
ment of the remains of any such person, nor to alter the laws or usages relating to the
burial of such person, except so far as relates to the interment of such remains in such
yard or burial-ground at mch time and in such manner.—Chittt.
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the land shall be fcrfeited to the king, and tne wife shall not have it by
.arvivorship. For by the act of casting himself into the water ho forfeits the
term ; which gives a title to the king prior to the wife's title by survivorship,
which could not accrue till the instant of her husband's death.(w) And though
it must be owned that the letter of the law herein borders a little upon severity,
yet it is some alleviation that the power of mitigation is left in the breast of
the sovereign, who upon this, as on all other occasions, is reminded by the oath
of his office to execute judgment in mercy.u
The other species of criminal homicide is that of killing another man. But
in this there are also degrees of guilt which divide the offence into manslaughter
und murder, the difference between which may be partly collected from what
has been incidentally mentioned in the preceding articles, and principally con
sists in this,—that manslaughter, when voluntary, arises from the sudden heat
of the passions, murder from the wickedness of the heart.
1J another
2ian8langhter
without malice,
1S therefore
either express
thus defined:^)
or implied;
thewhich
unlawful
maykilling
be either
of
voluntarily, upon a sudden heat, or involuntarily, but in the commission of some
unlawful act. These were called, in the Gothic constitutions, " homicidia vuU
garia; quce aut casu, aut etiam sponte committuntur, sed in subilaneo quodam iracundice calore et impetu."(w) And hence it follows that in manslaughter there
can be no accessories before the fact, because it must be done without premedi
tation.
As to the first, or voluntary branch : if, upon a sudden quarrel, two persons
fight, and one of them kills the other, this is manslaughter; and so it is if they,
upon such an occasion, go out and fight in a field, fior this is one continued act
of passion,^) and the Taw pays that regard to human frailty as not to put a
hasty and a deliberate act upon the same footing with regard to guilt. So, also,
if a man be greatly provoked, as by pulling his nose, or other great indignity,
and immediately kills the aggressor, though this is not excusable se defendendo,
since there is no absolute necessity for doing it to preserve himself, yet neither
is it murder, for there is no previous malice, but it is manslaughter.^} But in
this and in every other case of homicide upon provocation, if there be a suffi
cient cooling-time for passion to subside and reason to interpose, and the person
so provoked afterwards kills the other, this is deliberate revenge and not heat
of blood, and accordingly amounts to murder.^) So, if a man takes another in
the act of adultery with his wife and kills him directly upon the spot, though
this was allowed by the laws of Solon,(a) as likewise by the Roman civil law,
(if the adulterer was found in the husband's own house,)(6) and also among the
(•) Finch, L. 218.
(») Keljng. 186.
i») 1 Hal. P. C. 466.
(■) Font. 296.
(«) Stiernh. cfc jure Goth. I. 3, c 4.
(") Plutarch, in nil. SoUm
(•) 1 Hawk. P. C 82.
(») Ff. 48, 5, 24.
10 As to what a felo de se shall forfeit, it seems clear that he shall forfeit all chattels real
or personal which he has in his own right ; and also all chattels real whereof he is pos
sessed, either jointly with his wife, or in her right ; and also all bonds and other per
sonal things in action belonging solely to himself ; and also all personal things in action,
and, as some say, entire chattels in possession, to which he was entitled jointly with an
other, or any account, except that of merchandise. But it is said that be shall forfeit
a moiety only of such joint chattels as may be severed, and nothing at all of what he was
possessed of as executor or administrator. 1 Hawk. P. C. c. 27, s. 7. The blood of a
felo de se is not corrupted, nor his lands of inheritance forfeited, nor his wife barred of
her dowsr. 1 Hawk. P. C. c. 27, s. 8. Plowd. 261, b., 262, a. 1 Hale, P. C. 413. The
will of a felo de se therefore becomes void as to his personal property, but not as to his
real estate. Plowd. 261. No part of the personal estate of a felo de se vests in the king
betore the self-murder is found by some inquisition, and consequently the forfeiture
thereof is saved by a pardon of the offence before such finding. 5 Co. Rep. 110, b. 3 Inst.
54. 1 Saund. 362. 1 Sid. 150, 162. But if there be no such pardon, the whole is for
feited immediately after such inquisition, from the time of the act done by which tLo
death was caused, and all intermediate alienations and titles are avoided. Plowd. 260
I Hale, P. C. 29. 5 Co. Rep. 110. Finch, L. 216. See also, upon this subject. LamWM. Taylor, 6 D. & R. 188, 4 B. & C. 133.—Chittv
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anticnt Goths,(c) y et 'n England it is not absolutely ranked ii the class of jastiliable homicide, as in oase of a forcible rape, *but it is manslaaghter.(rf) [*192
[t is, however, the lowest degree of it; and therefore in such a case the
court directed the burning in the hand to be gently inflicted, because there coula
not be a greater provocation.(e) Manslaughter, therefore, on a sudden provoca
tion, differs from excusable homicide se defendendo in this,—that in one case there
is an apparent necessity for self-preservation to kill the aggressor, in the other
no necessity at all, being only a sudden act of revenge.
The second branch, or involuntary manslaughter, differs also from homicide
■excusable by misadventure in this,—that misadventure always happens in conse
quence of a lawful act, but this species of manslaughter in consequence of au
unlawful one. As, if two persons play at sword and buckler, unless by the king's
command, and one of them kills the other, this is manslaughter, because the ori
ginal act was unlawful, but it is not murder, for the one had no intent to do the
other any personal mischief.(/) So, where a person does an act lawful in itself,
but in an unlawful manner, and without due caution and circumspection, as
when a workman flings down a stone or piece of timber into the street and kills
a man, this may be either misadventure, manslaughter, or murder, according to
the circumstances under which the original act was done : if it were in a country
village where few passengers are, and he calls out to all people to have a care,
it is misadventure only; but if it were in London, or other populous town, where
people are continually passing, it is manslaughter, though no gives loud warn
ing,^) and murder if he knows of their passing and gives no earning at all, for
then it is malice against all mankind. (A) And in general, when an involuntary
killing happens in consequence of an unlawful act, it will be either murder or
manslaughter,(i) according to the nature of the act which occasioned it. If it
be in prosecution of a felonious *intent, or in its consequences naturally ,
tended to bloodshed, it will be murder; but if no more was intended than L
h mere civil trespass, it will only amount to manslaughter.^-)
Next, as to the punishment of this degree of homicide : the crime of man
slaughter amounts to felony, but within the benefit of clergy; and the offender
shall be burned in the hand and forfeit all his goods and chattels."
But there is one species of manslaughter which is punished as murder, the
benefit of clergy being taken away from it by statute, namely, the offence of
mortally stabbing another, though done upon sudden provocation. For, by statute
1 Jac. I. c. 8, when one thrusts or stabs another not then having a weapon drawn,
or who hath not then first stricken the party stabbing, so that he dies thereof
within six months after, the offender shall not have the benefit of clergy, though
he did it not of malice aforethought. This statute was made on account of the
frequent quarrels and stabbings with short daggers between the Scotch and the
English at the accession of James the First/A) and being, therefore, of a tempo
rary nature, ought to have expired with the mischief which it meant to remedy.
For, in point of solid and substantial justice, it cannot be said that the mode of
killing, whether by stabbing, strangling, or shooting, can either extenuate or
enhance the guilt, unless where, as in the case of poisoning, it carries with it an
internal evidence of cool and deliberate malice. But the benignity of the law
hath construed the statute so favourably in behalf of the subject, and so strictly
when against him, that the offence of stabbing now stands almost upon the same
(') Stlernh. de jure Ooth. U 3, c 2.
is occasioned. For, by statute 10 Geo. II. c. 81, if any
(*) 1 Hal. P. C. 486.
waterman between Graresend and Windsor receiTes into his
Cj
Sir
T.
Raym.
212.
boat
bargeanya greater
than thesuch
act
(j i 3 Inst. 56.
allows,or and
passengernumber
shall of
thenpersons
be drowned,
is i Keg. 40.
waterman is guilty (not of manslaughter, bnt) of felony.
'i I nut. 57.
and shall be transported
as a felon.
l»> Our
(*)
statnte-law has sererely anlmadrerted on one (>') Foster,■, 268.
_ 1 Hawk. P. a 84.
species of criminal negligence whereby the death of a man (») Lord Raym. 140.
u By 9 Geo. IV. c. 31, s. 9, (repealing all former enactments on this subject,) every
person convicted of manslaughter shall be liable, at the discretion of the court, to be
transported for life, or for any term not less than seven years, or to be imprisoned, witb
»r without hard labour, for any term not exceeding four years, or to pay such fine a»
the court shall award.—Ciiitty.
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footing as it die at the common law.(Z) Thus, (not to repeat the cases before
mentioned of stabbing an adulteress, &c, which are barely manslaughter, as at
common law,) in the construction of this statute it hath been doubted whether,
if the deceased had struck at all before the mortal blow given, this does not take
it out of the statute, though in the preceding quarrel the stabber had given the
*1941 ^r8t bl°w' and *'* seems to be the better opinion that this is not within
J the statute. (wi) Also, it hath been resolved that the killing a man by
throwing a hammer or other blunt weapon is not withii. the statute; and whether
a shot with a pistol be so or not, it is doubted.(n) Bui if the party slain had a
cudgel in his hand, or had thrown a pot or bottle or discharged a pistol at the
party stabbing, this is a sufficient having a weapon drawn on his side within
the words of the statute, (o)"
2. We are next to consider the crime of deliberate and wilful murder, a crime
at which human nature starts, and which is, I believe, punished almost univer
sally throughout the world with death. The words of the Mosaical law (over
and above the general precept to Noah,Q?) that "whoso sheddeth man's blood,
by man shall his blood 1be shed") are very emphatical in prohibiting the pardon
of murderers. (g>) "Moreover, ye shall take no satisfaction for the life of a mur') Fost. 299, 300.
(•) 1 Hawk. P. C. 77.
«) Ibid. 301. 1 Hawk. P. C. 77.
(») Gen. ix. 6.
(») 1 Hal. P. C 470.
(t) Numb. xixv. 31,
"The 1 Jac. I. c. 8, together with the 43 Geo. III. c. 58 (lord Ellenborough's Act) and
the 1 Geo. IV. c. 90, relating to the same subject, is repealed, by 9 Geo. IV. c. 31, by
sect. II of which it is enacted that if any person unlawfully and maliciously shall ad
minister or attempt to administer to any person, or shall cause to be taken by any person,
any poison or other destructive thing, or shall unlawfully and maliciously attempt to
drown, suffocate, or strangle any person, or shall unlawfully and maliciously shoot at any
person, or shall, by drawing a trigger, or in any other manner, attempt to discharge any
kind of loaded arms at any person, or shall unlawfully and maliciously stab, cut, or
wound any person, with intent, in any of the cases aforesaid, to murder such person,
every such offender, and every person counselling, aiding, or abetting such offender,
Bhall be guilty of felony, and, being convicted thereof, shall suffer death as a felon.
And, by sect. 12, it is enacted that if any person unlawfully and maliciously shall shoot at
any person, or shall, by drawing a trigger, or in any other manner, attempt to discharge
any kind of loaded arms at any person, or shall unlawfully and maliciously stab, cut, or
wound any person, with intent, in any of the cases aforesaid, to maim, disfigure, or dis
able such person, or to do some other grievous bodily harm to such person, or with intent
to resist or prevent the lawful apprehension or detainer of the party so offending, or of
any of his accomplices, for any offence for which he or they may respectively be liable
by law to be apprehended or detained, every such offender, and every person counsel
ling, aiding, or abetting such offender, shall be guilty of felony, and, being convicted
thereof, shall suffer death as a felon : provided that in case it shall appear on the trial
of any person indicted for any of the offences above specified that such acts of shooting,
or of attempting to discharge loaded arms, or of stabbing, cutting, or wounding, as afore
said, were committed under such circumstances that if death had ensued therefrom the
same would not in law have amounted to the crime of murder, in every such case the
person so indicted shall be acquitted of felony. There are two novelties in this act of
parliament: first, the provisions in section 11, respecting drowning, suffocating, and strang
ling; and, secondly, the introduction, in both sections 11 and 12, of the word wound after
the words stab and cut. The latter is an improvement which had long been a deside
ratum, many indictments under the former statute having failed merely for the want
of some such general term where the injury inflicted did not fall strictly within the defi
nition either of a stab or a cut. The new act also places attempts to murder and attempt*
to maim under two distinct clauses. It does not, however, make those offences distinct
in their nature: it follows therefore that both may be charged in the same indictment.
An indictment under this statute must describe with accuracy the mode in which the
injury is inflicted ; for where the indictment under 43 Geo. III. c. 58 was for cutting, and
the evidence was that the wounds were inflicted by stabbing, the judges held the con
viction wrong. Rex vs. McDermot, R. & R. C. C. 356. It mav be obserred, generally,
that where the injury is inflicted with intent to prevent a lawful apprehension, it must
be sho^vn that the offender had notice of the purpose for which he was apprehended ; for
otherwise, in case of death ensuing, the offence would be manslaughter, and the prisoner
would be entitled to the benefit of the proviso in section 12. See Rickett's case, 1 Russ.
699. With respect to offences of this and of other descriptions committed upon the high
•eas, see post, 268.—Chitty.
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derer who is guilty of death, but lie shall surely be put to death; for the land
canuot be cleansed of the blood that is shed therein but by the blood of him that
shed it." And therefore our law has provided one course of prosecution, (that by
appeal, of which hereafter,) wherein the king himself is excluded the power of
pardoning murder; so that, were the king of England so inclined, he could not
imitate that Polish monarch mentioned by Puffendorf:(r) who thought proper
to remit the penalties of murder to all the nobility in an edict with this arrogant
preamble, "nos, divini juris rigorem moderantes, &c." But let us now consider
the definition of this great offence.
The name of murder (as a crime) was antiently applied only to the secret
killing of another,(s) (which the word moerda *signifies in the Teutonic •■♦jqc
language ;)(t) and it was defined, "homicidium quod nullo vidente, nullo sciente, clam perpetratur;" (u) for which the vill wherein it was committed, or (if
that were too poor) the whole hundred, was liable to a heavy amercement ; which
amercement itself was also denominated murdrum.(w) This was an antient
usage among ..e Goths in Sweden and Denmark ; who supposed the neighbour
hood, unless they produced the murderer, to have perpetrated or at least con
nived at the murder,(x) and, according to Bracton,(y) was introduced into thin
kingdom by king Canute to prevent his countrymen, the Danes, from being
privily murdered by the English; and was afterwards continued by William the
Conqueror, for the like security to his own Normans.(2) And therefore if, upon
inquisition had, it appeared that the person found slain was an Englishman, (the
Presentment whereot was denominated englescherie,)(a) the country seems to
ave been excused from this burthen. But, this difference being totally abo
lished by statute 14 Edw. III. c. 4, we must now (as is observed by Staundforde)(i) define murder in quite another manner, without regarding whether
the party slain was killed openly or secretly, or whether he was of English or
foreign extraction.
Murder is, therefore, now thus defined or rather described by Sir Edward
Coke :(c) " when a person of sound memory and discretion unlawfully killeth
any reasonable creature in being, and under the king's peace, with malice afore
thought, either express or implied." The best way of examining the nature of
this crime will be by considering the several branches of this definition.
First, it must be committed by a person of sound memory and discretion ; for
lunatics or infants, as was formerly observed, are incapable of committing any
crime; unless in such cases where they show a consciousness of doing wrong,
and of course a discretion or discernment between good and evil."
Next, it happens when a person of such sound discretion unlawfully killeth.
The unlawfulness arises from the killing without *warrant or excuse;
and there must also be an actual killing to constitute murder; for a bare L
assault, with intent to kill, is only a great misdemeanour, though formerly it
was held to be murder.(d) The killing may be by poisoning, striking, starving,
drowning, and a thousand other forms of death by which human nature may be
overcome. And if a person be indicted for one species of killing, as by poison(') L. of N. b. Tiii. c. 3.
(•) Glanr. L 14, c 3.
(•) Dial, de Scacch. 1. 1, o. 10.
i») Bract, i. 3, tr. 2, c 16, 1 7. Stat. Marl. c. 26. Font. 281
(') Stiernh. de jure Sueon. I. 3, c. 3. The word murdrt In (■) Stiernh. I. 3, c. 4,
oar old statutes also signified any kind of concealment or (») L. 3, rr. 2, c 16.
•tifllng.
tbe statute
(14 Edw.which
I,) "jeis runt
Hal. ubi
P. Ctupra.
447.
tie eeUrai,SoneineufTeria
eetreofceltExeter,
ne murdrt
tbos (»)
(•) 1Bract,
translated in Fleta, i. 1, c. IS, g 4 :—" NuUam veritatem (•) P. C. (. 1, c 10.
eeiufo, nec celari permittam nec murdari." And the words (•) 3 Inst. 47.
"pur nurdre le droit." in tbe articles of that statute, are (") 1 Ual. P. C. 426.
rend>-red in Fleta, (ibid. § 8,) "pro jure aUcujus muru See ante, 23, as to infants. In the case of lunacy, where (here is only such a partial
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in theheparticular
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case in liable
ques
to punishment with those who are perfectly sane. Earl Ferrer's case, 10 Harg. St. Tr.
478. Where, however, the mind labours under such a delusion that, though it discerns
some objects clearly, it is totally deranged as to the objects of its attack, the party will
ho entitled to an acquittal. See Erskine's Speeches, vol. v. 1, Ridgway's ed. 1812. How
tar drunkenness excuses a crime, see ante, 25, 26.—Chitty.
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ing, he cannot be convicted by evidence of a totally different species of death,
as by shooting with a pistol, or starving. Bat where they only differ in circum
stance, as if a wound be alleged to be given with a sword and it proves to havo
arisen from a staff, an axe, or a hatchet, this difference is immaterial.(e)u Of
all species of deaths the most detestable is that of poison ; because it can, of all
others, be the least prevented either by manhood or forethought.(/) And,
therefore, by the statute 22 Hen. VIII. c. 2, it was made treason, and a mere
grievous and lingering kind of death was inflicted on it than the common law
allowed ; namely, boiling to death ;u but this act did not live long, being re
pealed by 1 Edw. VI. c. 12. There was also, by the antient common law, one
species of killing held to be murder which may be dubious at this day ; as therehath not been an instance wherein it has been held to be murder for many ages
past:(^) I mean by bearing false witness against another, with an express pre
meditated design to take away his life, so as the innocent person be condemned
(•) 3 Inst. 310. 2 Hal. P. C. 18*.
grounds to believe it wu not from any apprehension of his
(/)3 Inst. 48.
that the point was not maintainable, but from other pm(') Fost. 132. In the case of Macdanlel and Berry, re- dential reasons. Nothing therefore should be concluded
ported
general bydeclined
Sir Michael
to argue
Foster,
this though
point ofthelaw,then
1 have
attorneygood from the waiving of that prosecution.
14 8ee 1 East, P. C. 341, and Sharwin's case there cited, in which it was held that an
averment of an assault with a wooden staff was satisfied by proof of an assault with a stone,—
the effect being the same. See Rex vs. Dale, 13 Price, 172. 9 J. B. Moore, 19. A stroke
must be expressly averred ; and an indictment stating that the prisoner murdered, or
fave a mortal wound, without saying that he struck, is bad. Rex vs. Long, 5 Co. Rep.
22, a. 1 East, P. C. 342. It must also be stated upon what part of the body the de
ceased was struck, (2 Hale, P. C. 185;) and the length and depth of the wound must be)
shown. Id. 186. Haydon's case, 4 Co. Rep. 42, a. Where there are several wounds, the
length and breadth of each need not be stated. Rex vs. Mosley, R. & N. C. C. 97. And
see Young's case, 4 Co. Rep. 40, Walker's case, id. 41, Rex vs. Lorkin, 1 Bulst. 124, 2
Hale, P. C. 184, Rex vs. Dale, R. & M. C. C. 5, as to the wound, cause of death, Ac.
Where the death proceeded from suffocation from the swelling up of the passage of the
throat and such swelling proceeded from wounds occasioned by forcing something into
the throat, it was held sufficient to state in the indictment that the things were forced
into the throat and the person thereby suffocated, and that the process immediately
causing the suffocation, namely, the swelling, need not be stated. Rex vs. Tye, R. & R.
C. C. 345. The death, by the means stated, must be positively averred, and cannot be in
ferred, (1 East, P. C. 343;) and where the death is occasioned by a stroke, it must be
further alleged that the prisoner gave the deceased a mortal wound, &c. whereof he died.
2 Hale, P. C. 186. Kel. 125. Lad's case, Leach, 96. The time and place both of the
wound and of the death must be stated, in order to show that the deceased died within
a year and a day from the cause of the death ; in computing which, the day of the act
done is reckoned the first; though a precise statement of the day is immaterial, if the
party is proved to have died within the limited period. 2 Inst. 318. 2 East, P. C. 344.
The word murdered is absolutely necessary in the indictment. 2 Hale, P. C. 187. The
allegations, "not having the fear of God," &c. "vi et armis," and "being in the peace of
God," 4c. are not necessary. 2 Stark. C. P. 385. Where the stroke is given in one county
and the death happens in another, the venue may be laid in either. As to laying the
venue, where the stroke is given at sea, see 9 Geo. IV. c. 31, ? 8. Where the name of thti
deceased is not known, he may be described as a certain person to the jurors unknown ,
but a bastard child cannot be described by his mother's name unless he has acquired thai
name by reputation. Rex vs. Clark, R. & R. C. C. 358; and see Rex vs. Sheen, 2 C. & P.
655.—Chittt.
" This extraordinary punishment seems to have been adopted by the legislature from
the peculiar circumstances of the crime which gave rise to it; ^or the preamble of the
itatute informs us that John Roose, a cook, had been lately convicted of throwing poison
into a large pot of broth prepared for the bishop of Rochester's family and for the poor
of the parish ; and the said John Roose was, by a retrospective clause of the same sta
tute, ordered to be boiled to death. Lord Coke mentions several instances of persons
suffering this horrid punishment. 3 Inst. 48. Murder of malice prepense was made
high treason in Ireland by 10 Hen. VII. c. 21, Irish Statutes. By the 43 Geo. III. c. 58,
it is enacted, that if any person shall wilfully and maliciously administer to, or cause to
be administered to or taken by, any of his majesty's subjects any deadly poison with in
tent to murder, he, his counsellors, aiders, and abettors, shall be guilty of felony without
benefit of clergy. So the attempt to murder by poison, which by the common law wu
>nly a misdemeanour, is now mnde a capital crime.- -Christian.
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and executed.(A) The Gothic laws punished, in this case, both the judge, the
witnesses, and the prosecutor: "peculiars poena judicem puniunt; peculiar* testes,
quorum fides judicem seduxit ; pemliari denique et maxima auctorem, ut homicidam."{i) And, among the Romans, the lex Cornelia, de sicariis, punished the
false witness with death, as being guilty of a species of assassination. (A) And
there is no doubt but this is equally murder in foro conscientice as killing with a
*sword; though the modern law (to avoid the danger of deterring wit- r*\ar
nesses from giving evidence upon capital prosecutions, if it must De at «■
the peril of tneir own lives) has not yet punished it as such.1* If a man, how
ever, does such an act of which the probable consequence may be, and eventu
ally is, death; such killing may be murder, although no stroke be struck by
himself and no killing be primarily intended : as was the case of the unnatural
son who exposed his sick father to the air, against his will, by reason whereof
he died;(i) of the harlot who laid her child under leaves in an orchard, where &
kite struck it and killed it;(ro) and of the parish officers who shifted a child
from parish to parish till it died for want of care and sustenance.(n)" So too
if a man hath a beast that is used to do mischief, and he, knowing it, suffers it to
go abroad, and it kills a man, even this is manslaughter in the owner : but if he
had purposely turned it loose, though barely to frighten people and make what is
called sport, it is with us (as in the Jewish law) as much murder as if he had
Eatient
incited a bear
portion
or dog
or plaister
to worry
to them.(o)
cure him, which,
If a physician
contrary or
to surgeon
expectation,
giveskills
his
im, this is neither murder nor manslaughter, but misadventure; and he shall
not be punished criminally, however liable he i&Jght formerly have been to a
civil action for neglect or ignorance :(/>)" but it hath been holden that if it be
not a regular physician or surgeon who administers the medicine orperforms
the operation, it is manslaughter at the least, (j) Yet Sir Matthew Hale very
justly questions the law of this determination. (r)u In order aiso to make the
killing murder, it is requisite that the party die within a year and a day after
the stroke received, or cause of death administered; in the computation of which
the whole day upon which the hurt was done shall be reckoned the first.(s)
(») Mirror, c 1, 1 ». Britt c. 62. Brut L 3, o. 4.
(•) Ibid. 431.
O stieinta. de jure Ooth. 13,0.3,
(p) Hirr. c. 4, | 16. See book 111. page 122.
(») Pf. 48, 8, 1.
(«) Britt c 6. 4 Inst. 261.
(I) 1 Hawk. P. C. 78.
(') 1 Hal. P. C. 430.
(») 1 Hal. P. C. 452.
(•) 1 Hawk. P. C. 79
(•) Palm. 646.
" The guilt of him who takes away the life of an innocent man by a false oath is mucb
more atrocious than that of an assassin who murders by a dagger or by poison. He who
destroys by perjury adds to the privation of life publio ignominy, the most excruciating
of tortures to an honourable mind, and reduces an innocent family to ruin and infamy ;
but notwithstanding this is the most horrid of all crimes, yet there is no modern author
ity to induce us to think that it is murder by the law of England : lord Coke says ex
pressly, "it is not holden for murder at this day." 3 Inst. 48. See also Fost. 132. Such
a distinction in perjury would be more dangerous to society, and more repugnant to prin
ciples of sound policy, than in this instance the apparent want of severity in the law.
Few honest witnesses would venture to give evidence against a prisoner tried for his life,
if thereby they made themselves liable to be prosecuted as murderers.—Christian.
" Or if a master refuse his apprentice necessary food or sustenance, or treat him with
such continued harshness and severity as his death is occasioned thereby, the law will
imply malice and the offence will be murder. Leach, 127. 2 Camp. 650 ; and see 1 Russ.
621.—-Christian.
If a prisoner die by the cruelty or neglect of the gaoler, or, in legal language, by
duress of imprisonment, the party actually offending is criminal in this degree. Fost.
321 ; and see 2 Stra. 856. 2 Lord Raym. 1578. Fost. 322. Laying noisome and poison
ous filth at a man's door, which kills him by corrupting the air which he breathes, will
be murder. 1 Hale, 432.—Chittt.
n Such persons are clearly still liable to a civil action where gross negligence or igno
rance can be proved, (Slater vs. Baker, 2 Wils. 359. Seare vs. Prentice, 8 East, 348 ;) and
it would also be a good defence to an action by an apothecary on his bill that he had
treated his patient ignorantly or improperly. Kannea vs. M'Mullen, Peake, 59.—Chittv.
■ It is not murder to work on the imagination so that death ensues, or to call the
feelings into so strong an exercise as to produce a fatal malady,—though such acts, if aoi

191

PUBLIC WEOKGS.

[Book I\

Further, the person killed must be "a reasonable creature in being, and under
♦1981 ^e king's peace," at the time of the *killing. Therefore to kill an alien,
J a Jew, or an outlaw, who are all under the king's peace and protec
tion, is as much murder as to kill the most regular-born Englishman ; except
he be an alien enemy in time of war.(f) To kill a child in its mother's womb
is now no murder, but a great misprision : but if the child be born alivo and
dieth by reason of the potion or bruises it received in the womb, it seems, by
the better opinion, to be murder in such as administered or gave them.(w But
as there is one case where it is difficult to prove the child's being born alive,
namely, in the case of the murder of bastard children by the unnatural mother,
it is enacted, by statute 21 Jac. I. c. 27, that if any woman be delivered of a child
which if born alive should by law be a bastard, and endeavours privately to
conceal its death by burying the child or the like, the mother so offending
shall suffer death as in the case of murder, unless she can prove, by one wit
ness at least, that the child was actually born dead. This law, which savours
pretty strongly of severity, in making the concealment of the death almost
conclusive evidence of the child's being murdered by the mother, is neverthe
less to be also mot with in the criminal codes of many other nations of Evrope;
as the Danes, the Swedes, and the French.(v) But I apprehend it has of late
years been usual with us in England, upon trials for this offence, to require
some sort of presumptive evidence that the child was born alive before the
other constrained presumption (that the child whose death is concealed waa
therefore killed by his parent) is admitted to convict the prisoner.™
(■) S Inat. 50. 1 Hal. P. C. 433.
(•) See BarriugtoD on the Statutes, 425.
(•) 3 Inst. 50. 1 Hawk. P. C 80. But iee 1 Hal. P. C 433.
malicious, spring from a criminal thoughtlessness. Post, 204. 1 Hale, 429. If a wound
itself be not mortal, but by improper applications becomes so and terminates fatally, and
it can be clearly shown that the medicine and not the wound was the cause of the death,
the party who inflicted the wound will not be guilty of murder. 1 Hale, 428. But where
the wound was adequate to produce death it will not be an excuse to show that, had
proper care been taken, a recovery might have been effected. 1 Hale, 428.—Chitty.
" The 21 Jac. I. c. 27 was repealed by the 43 Geo. III. c. 58, which has also recently
been repealed, and the law upon this subject is now as follows: By 9 Geo. IV. c. 31, J 13,
if any person, with intent to procure the miscarriage of any woman then being quick
with child, unlawfully and maliciously shall administer to her, or cause to be taken by
her, any poison or other noxious thing, or shall use any instrument or other means what
ever with the like intent, every such offender, and every person counselling, aiding, or
abetting such offender, shall be guilty of felony, and, being convicted thereof, shall suffer
death as a felon ; and if any person, with intent to procure the miscarriage of any woman
not being, or not being proved to be, then quick with child, unlawfully and maliciously
shall administer to her, or cause to be taken by her, any medicine or other thing, or shall
use any instrument or other means whatever with the like intent, every such offender,
and every person counselling, aiding, or abetting such offender, shall be guilty of felony,
and, being convicted thereof, shall be liable, at the discretion of the court, to be trans
ported for any term not exceeding fourteen and not less than seven years, or to be impri
soned, with or without hard labour, for any term not exceeding three years, and, if a male,
to be once, twice, or thrice publicly or privately whipped. By { 14, if any woman shall be
delivered of a child and shall, by secret burying or otherwise disposing of the dead body
of the said child, endeavour to conceal the birth thereof, every such offender shall be
guilty of a misdemeanour, and, being convicted thereof, shall be liable to be imprisoned,
with or without hard labour, for any term not exceeding two years ; and it shall not be
necessary to prove whether the child died before, at, or after its birth: provided that, if
any woman tried for the murder of her child shall be acquitted thereof, it shall be lawful
for the jury, by whose verdict she shall be acquitted, to find, in case it shall so appear in
evidence, that she was delivered of a child, and that she did, by secret burying or other
wise disposing of the body of such child, endeavour to conceal the birth thereof, and
thereupon the court may pass such sentence as if she had been convicted upon an in
dictment for the concealment of the birth. These enactments are substantially the
same as those of the 43 Geo. III. c. 58 upon the same subjects, except that, by sect. 14
of the new act, the concealment of the birth of a child is made an indictable misde
meanour, whereas, before, the prisoner could only be found guilty of the concealment
upon an indictment charging her with murder. See Rex vs. Parkinson, 1 Russell, 475,
ti. 1 Chetw. Burn, 334. The rules laH down with respect to indictments for these of
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Lastly, the killing must be committed with malice aforethought, to make it the
crime of murder. This is the grand criterion which now distinguishes murder
from other killing; and this malice prepense, malitia prcecogitata, is not so
properly spite or malevolence to the deceased in particular, as any evil design
in general; the dictate of a wicked, depraved, and malignant heart ;(w) un dis
position a faire un male chose ;(x) and it may be either express or implied in law
Express *malice is when one, with a sedate deliberate mind and formed r*jgg
design, doth kill another : which formed design is evidenced by ex- '■
ternal circumstances discovering that inward intention; as lying in wait,
antecedent menaces, former grudges, and concerted schemes to do him some
bodily harm.(?/) This takes in the case of deliberate duelling, where both
parties meet avowedly with an intent to murder : thinking it their duty as
gentlomen, and claiming it as their right, to wanton with their own lives and
those of their fellow-creatures ; without any warrant or authority from any
power either divine or human, but in direct contradiction to the laws both of
God and man : and therefore the law has justly fixed the crime and punish
ment of murder on them and on their seconds also.(2)JI Yet it requires such fa
degree of passive valour to combat the dread of even undeserved contempt,
arising from the false notions of honour too generally received in Europe, that
the strongest prohibitions and penalties of the law will never be entirely
effectual to eradicate this unhappy custom, till a method be found out of com
pelling the original aggressor to make some other satisfaction to the affronted
party which
fiven
at the hazard
the world
of life
shall
andesteem
fortune,
equally
as well
reputable
of the as
person
that insulted
which isasnow
of
im who hath given the insult.25 Also, if even upon a sudden provocation one
beats another in a cruel and unusual manner so that he dius, though ho did not
intend his death, yet he is guilty of murder by express malice ; that is, by an
express evil design, the genuine sense of malitia. As when a park-keeper tied
a boy that was stealing wood to a horse's tail and dragged him along the park,
when a master corrected his servant with an iron bar, and a schoolmaster
stamped on his scholar's belly, so that each of the sufferers died, these were
justly held to be murders, because, the correction being excessive, and such as
could not proceed but from a bad heart, it was equivalent to a deliberate act of
(») Foster, 256.
(») 1 Hal. P. C 451.
(•) 2 Roll. Rep. 461.
(■) 1 Hawk. P. C 82.
fences under the old statute seem, in other respects, equally applicable to the new act.—
Ohittt.
a Wherever two persons in cold blood meet and fight, on a precedent quarrel, and one
of them is killed, the other is guilty of murder and cannot excuse himself by alleging
that he was first struck by the deceased; or that he had often declined to meet him and
was prevailed upon to do it by his importunity; or that his only intent was to vindicate
bis reputation ; or that he meant not to kill but only to disarm his adversary: for, as he
deliberately engaged in an act in defiance of the law, he must at his peril abide the con
sequences. 1 Hawk. P. C. c. 31, g 21. 1 Bulst. 86, 87. 2 Bulst. 147. Crom. 22, 26. 1 Rol.
Rep. 360. 3 Bulst. 171. 1 Hale, P. C. 48. Therefore if two persons quarrel over night
and appoint to fight the next day, or quarrel in the morning and agree to fight in the
afternoon, or such a considerable time after by which, in common intendment, it must b»
resumed that the blood was cooled, and then they meet and fight and one kill the other,
* is guiltv of murder. 1 Hawk. P. C. c. 31, { 22. 3 Inst. 51. 1 Hale, P. C. 48. Kel. 56.
1 1 ev. 180.—Chittt.
" See the law of duelling fully stated, 3 East, Rep. 581 ; 6 East, 464; 2 Bar. & Aid.
102.—CniTTY.
It is to be observed that it is enacted by stat. 1 Vict. c. 85, \\ 3 & 8 that whosoever shall
attempt to poison or shoot at any person, or attempt to drown, or suffocate, with intent
to commit murder, shall, although no bodily injury be effected, be guilty of felony, and
shall be liable to transportation for life, or for any term not less than fifteen years, or im
prisonment for three years; by \\ 4 4 8, the same punishment is awarded to shooting,
stabbing, or wounding any person with intent to maim, disfigure, or do any grievous
bodily harm to such person, or with intent to resist the lawful apprehension or detainer
of any person: and, by \ 11, the jury may acquit of these offences and find a verdict of
guilty of assault against the person indicted if the evidence warrants such finding. —
Stiwabt.
Vol. II.—30
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sianghter.(<f)a Neither shall he be guilty of a less crime who zills another
*Q001 *'n conse<luence °^ 8UCn a wilful act as shows him to be an enemy to
' all mankind in general ; as going deliberately, and with an intent to do
mischief,(6) upon a horse used to strike, or coolly discharging a gun among a
multitude of people. (c) So if a man resolves to kill the next man he meets,
and does kill him, it is murder, although he knew hfm not; for this is universal
malice. And if two or more come together to do an unlawful act against the
king's peace, of which the probable consequence might be bloodshed, as to beat
a man, to commit a riot, or to rob a park, and one of them kills a man; it is
murder in them all, because of the unlawful act, the malitia prcecogitata, or evil
intended beforehand. (d)M
Also in many cases where no malice is expressed the law will imply it, as,
where a man wilfully poisons another : in such a deliberate act the law pre
sumes malice, though no particular enmity can be proved.(e) And if a man
(•) 1 Hal. P. C 454, 473, 474.
(*) Ibid. 84.
(•) Lord Raym. 14a
(•) 1 Hal. P. C. 455.
(•) 1 Hawk. P. C. 74.
n Homicide may be and is often extenuated by the circumstance of a mutual contest
arising from the spur of the occasion, where no undue advantage is either sought or
taken by either of the parties. See 5 Burr, 2793, and cases cited 1 East, P. C. 241 to 246.
And in this case it is of no consequence from whom the first provocation arises. 1 Hale,
456. But if one with hi« sword drawn makes a pass at another whose sword is undrawn,
and a combat ensues, if the former be killed it will only be manslaughter in the latter,
but if the latter fall it will be murder in the former; for by making the pass before hid
adversaiy's sword was drawn he evinced an intention not to fight with but to destroy
him. Kel. 61. Hawk. c. 31, s. 33, 34, a. And where a man, upon occasion of some
angry words, threw a bottle at the head of his opponent and immediately drew, and
when his adversary returned the bottle stabbed him, this was holden to be murder in
him, because he drew previous to the first aggression. Kel. 119. 2 Ld. Raym. 1489. So,
if two bailiffs arrest a man, and he abuse and threaten and strike them, and bring pistols,
declaring that he will not be forced from his house, and on high words arising netween
them and on the bailiffs being struck and provoked they fall on him and kill him, they
will be guilty of manslaughter only. 6 Harg. St. Tr. 195. Fost. 292, 293, 294. And where,
on an affray in a street, a soldier ran to the combatants, and in his way a woman struck
him in the face with an iron patten and drew a great deal of blood, on which he struck
her on the breast with the pommel of his sword, and on her running away immediately
followed and stabbed her in the back, he was holden to be guilty simply of felonious
homicide, (Fost. 292; see 5 Burr. 2794;) and where, after mutual blows between the
prisoner and the deceased, the prisoner knocked down the deceased, and after he was
upon the ground stamped upon his stomach and belly with great force, it was held man
slaughter only. Russ. & Ry. C. C. 1G6. On a quarrel between a party of keelmen and
soldiers, one of the latter drew his sword to protect himself and his comrades from the
assaults of the mob, and killed a person dressed like one of the former, whom he mi-took
for one of the keelmen ; and this was held to be no more than manslaughter. Brown's
case, 1 Leach, 148. If A. stands with an offensive weapon in the doorway of a room
wrongfully to prevent T. S. from leaving it and others from entering, and C, who ha.-: a
right to the room, struggles with him to get his weapon from him, upon which D., a
comrade of A.'s, stabs C, it will be murder in D. if C. dies. Russ. & Ry. C. C. 228. See
a late case where the judges, entertaining doubts as to whether the prisoner who killed
another in an affray was guilty of murder, recommended him to a pardon. Russ. & Ry.
C. C. 43. Where, after mutual provocation, the deceased and his opponent struggled,
and in the course of the contest the former received his mortal wounds from a knife
which the latter had previously in his hand in use, though the jury found the prisoner
guilty of murder, the judges held the conviction wrong, and recommended him for a
pardon. 1 Leach, 151. But in no case will previous provocation avail, if it was sought
for by the act of the slayer, to afford him a pretence for gratifying his own malice. Nor
will it alter the case that blows had previously been given, if they evidently left trace*
of a deadly revenge which seeks an opportunity of indulging itself by provoking a second
contest to cover and excuse a deliberate attempt on the life of its object. 1 East, P. C.
239, 240.—Chittt.
** And see cases in 3 Chit. C. L. 729, 2d ed. Where, in an act which is not malum in sm
but malum prohibitum, (it being prohibited, except to persons of a certain description.) at
shooting at game, an unqualified person will not be more guilty, if, in shooting, he acci
dentally kills a human being, than one who is qualified. 1 Hale, 475. Fost 259.—
flllTTT.
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kills another suddenly, without any or without a considerable provocation, the
law implies malice; for no person, unless of an abandoned heart, would bo
guilty of such an act upon a slight or no apparent cause. No affront by words
or gestures only is a sufficient provocation so as to excuse or extenuate such
acts of violence as manifestly endanger the life of an.Hher.(/) But if the person
so provoked had unfortunately killed the other by beating him in such a mannei
as showed only an intent to chastise and not to kill him, the law so far considers
the provocation of contumelious behaviour as to adjudge it only manslaughter,
and not murder.(^) In like manner, if one kills an officer of justice, either eivil
or criminal, in the execution of his duty, or any of his assistants endeavouring
to conserve the peace, or any private person endeavouring to suppress an affray
or apprehend a felon, knowing his authority or the intention with which he in
terposes, the law will imply malice, and the killer shall be guilty of murder.(A)And if one-intends to do another felony, *and undesignedly kills a man, r*oni
this is also murder.(i) Thus, if one shoots at A. and misses him, but kills *•
B., this is murder, because of the previous felonious intent, which the law trans
fers from one to the other. The same is the case where one lays poison for A.,
and B., against whom the prisoner had no malicious intent, takes it, and it kills
him ; this is likewise murder.(/) So also if one gives a woman with child a
medicine to procure abortion, and it operates so violently as to kill the woman ;
this is murder in the person who gave it.(A) It were endless to go through all
the cases of homicide which have been adjudged either expressly or impliedly
malicious : these, therefore, may suffice as a specimen ; and we may take it for
a general rule that all homicide is malicious, and of course amounts to murder,
unless where justified by the command or permission of the law, excused on the
account of accident or self-preservation, or alleviated into manslaughter by being
either the involuntary consequence of some act not strictly lawful, or (if volun
tary) occasioned by some sudden and sufficiently violent provocation. And all
these circumstances of justification, excuse, or alleviation, it is incumbent upon
the prisoner to make out to the satisfaction of the court and jury, the latter of
whom are to decide whether the circumstances alleged are proved to have actu
ally existed, the former how far they extend to take away or mitigate guilt.
For all homicide is presumed to be malicious until the contrary appeareth upon
evidence.(Z)"
(f) 1 Hawk. P. a 82. 1 Hal. P. C. 456, 468.
<f) Ibid. 466.
(») Font. 291.
(') Ibid. 429.
(«) 1 Hal. P. 0. 467. Post. 308, *c
(<) Foat. 256.
(0 1 HaL P. a 466.
* It is murder to kill a constable, though he has no warrant and does not witness the
felony committed, but takes the party upon a charge only, and that even though the
charge be in itself defective to constitute a felony. Rex v». Ford, R. & R. C. C. 329.—
Chittt.
"Francis Smith was indicted for murder at the Old Bailey, January 13, 1804. The
neighbourhood of Hammersmith had been alarmed by what was supposed to be a ghost.
The prisoner went out with a loaded gun with intent to apprehend the person who person
ated the ghost: he met the deceased, who was dressed in white, and immediately dis
charged his gun and killed him. Chief Baron Macdonald, Mr. J. Rooke, and Mr. J.
Lawrence were unanimously of opinion that the facts amounted to the crime of murder.
For the person who represented the ghost was only guilty of a misdemeanour, (a nuisance,)
and no one would have had a right to have killed him, even if he could not otherwise
have been taken. The jury brought in a verdict of manslaughter, but the court said
they could not receive that verdict: if the jury believed the witnesses, the prisoner was
guilty of murder; if they did not believe them, they must acquit. Upon this they found
u verdict of guilty. Sentence of death was pronounced ; but the prisoner was reprieved.—
Christian.
In many of the United States a distinction has been made in cases of murder, and
the crime divided into two degrees.
Murder in the first degree is in general wilful and deliberate killing, or where the
homicide is committed in the attempt to commit certain crimes, such as rape, robbery,
burglary, or arson.
Murder in the second degree is all other homicide which *ould be murder at the
common law.
4*7
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The punishment of murder and that of manslaughter was formerly one and
the same, both having the benefit of clergy; so that none but unlearned persons,
who least knew the guilt of it, were put to death for this enormous crime.(wi)
But now, by several statutes,(n) the benefit of clergy is taken away from mur
derers through malice prepense, their abettors, procurers, and counsellors. In
atrocious cases it was frequently usual for the court to direct the murderer, after
*2091 execution, to be hung upon a gibbet in chains near the place *where the
" J fact was committed : but this was no part of the legal judgment ; and the
like is still sometimes practised in the case of notorious thieves. This, being
quite contrary to the express command of the Mosaical law,(o) seems to have
been borrowed from the civil law, which, besides the terror of the example,
gives also another reason for this practice, viz., that it is a comfortable sight to
the relations and friends of the deceased. (p) But now, in England it is enacted,
by statute 25 Geo. II. c. 37, that the judge before whom any person is found
guilty of wilful murder shall pronounce sentence immediately after conviction,
unless he sees cause to postpone it, and shall, in passing sentence, direct him
to be executed on the next day but one, (unless the same shall be Sunday, and
then on the Monday following,)" and that his body be delivered to the surgeons
to be dissected and anatomized ;(q) and that the judge may direct his body to
be afterwards hung in chains,8* but in no wise to be'buried without dissection
And during the short but awful interval between sentence and execution the
prisoner shall be kept alone, and sustained with only bread and water. But a
(m) 1 Hal. P. C. 450.
(P) "Famosos latrones, in his locU, vbi grassati sunt, furca
(") 23 Ben. VIII. c. 1. 1 Edw. VI. c. 12. 4 k 6 Ph. and M. Jigendns ptacuit : ut. tt amsprctu deterreantur alii, it solatic
0.4.(•) *' The body of a malefactor shall not remain all night latrona homicidia fecissent" Ff. 48, 19, 28, { 16.
upon the tree, but tbon ahalt in any wise bury him that (f) Foat. 107.
day, that the land be not denied." Deut. xxl. 23.
At common law every homicide is prima facie murder. The circumstances which may
justify, excuse, or reduce the offence to manslaughter must be shown by the prisoner.
Where the statutory offence of murder in the first degree exists, it is incumbent upon
the State or commonwealth to show by affirmative evidence that the crime belongs to
the higher grade. In other words, every homicide is still prima facie murder, but not
murder in the first degree. To constitute wilful and deliberate killing, there must be an
intent not merely to do bodily harm, but to take life ; and that intent most commonly
appears by the deadly character of the means or weapon. Where such intent plainly
appears, it is not necessary that time should intervene to give the oflence the character
of deliberation. Wharton's Amer. Crim. Law, 490.—Sharswood.
"William Wyatt was convicted before Chambre, J., at Cornwall Lent Assizes, 1812,
upon an indictment for murder. The day of the week on which the trial took place was
Thursday, but by mistake it was supposed to be Friday ; and, in passing sentence, the
execution was directed to be on the following Monday instead of Saturday. Imme
diately after sentence the court was adjourned till the next morning, without the interven tion
of any other business, and, the error being discovered soon after the adjournment, the
prisoner was directed to be brought up at the sitting of the court in the morning, which
was accordingly done ; and the sentence was given before any other business was entered
upon, to be executed on the Saturday. An order was then made, pursuant to the
authority given by the 4th and 7th sections of stat. 25 Geo. II. c. 37, to stay the exe
cution and relax the restraints imposed by the act, in order to take the opinion of the
judges upon the following questions :—1st. Whether the statute, so far as it requires the
time of the execution to be expressed in pronouncing the sentence, is not to be con
sidered as directory only, without invalidating the judgment when omitted, or prevent
ing the entry of the prorvr judgment and record, specifying the time of execution. 2d.
Whether, supposing the specification of time to be a necessary act in pronouncing sen
tence, the error was not legally corrected by what was done in open court the next
morning, the court not having proceeded to any other business whatever in the inter
mediate time. The judges, on conference, held that the stat. 25 Geo. II. c. 37 is
directory only so far as it requires the time of the execution to be expressed in pro
nouncing the sentence, and therefore the error in this case was rightly and legally cor
rected by the proceedings on the following morning, no other business having inter
vened between the conviction and pronouncing sentence. The prisoner was accordingly
executed. 2 Burn, J. 24th ed. 1044.—Chitty.
"The judge, if he thinks it advisable, may afterwards direct the hanging in chains, by a
special order to the sheriff; but it does not form any part of the judgment. Fost. 107.CURISTIAN.
4d-j
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power is allowed to the judge, upon good and sufficient cause, to respite th«
execution and relax the other restraints of this act.a
By the Roman law, parricide, or the murder of one's parents or children, was
punished in a much severer manner than any other kind of homicide. After
being scourged, the delinquents were sewud up in a leathern sack with a live
dog, a cock, a viper, and an ape, and so cast into the sea (r) Solon, it is true,
in nis laws, made none against pairicide, apprehending it impossible that any
one should be guilty of so unnatural a barbarity.(s) And the Persians, accord
ing to Herodotus, entertained the same notion when they adjudged all persons
who killed their reputed parents to be bastards. And upon some such reason
as this we must account for *the omission of an exemplary punishment r*.jQg
for this crime in our English laws, which treat it no otherwise than as *■
simple murder, unless the child was also the servant of his parent.^)
For, though the breach of natural relation is unobserved, yet the breach of
civil or ecclesiastical connections, when coupled with murder, denominates it a
new offence, no less than a species of treason, called parva proditio, or petit trea
son, which, however, is nothing else but an aggravated degree of murder ;(u)
although, on account of the violation of private allegiance, it is stigmatized as
an inferior species of treason. (v) And thus, in the antient Gothic constitutions,
we find the breach both of natural and civil relations ranked in the same class
with crimes against the state and the sovereign.(w)
Petit treason,*0 according to the statute 25 Bdw. III. c. 2, may happen three
ways : by a servant killing his master, a wife her husband, or an ecclesiastical
person (either secular or regular) his superior, to whom he owes faith and obe
dience. A servant who kills his master, whom he has left, upon a grudge con
ceived against him during his service, is guilty of petit treason; for the traitorous
intention was hatched while the relation subsisted between them, and this is
only an execution of that intention. (x) So, if a wife be divorced a mensa et thoro,
still the vinculum matrimonii subsists; and if she kills such divorced husband she
is a traitress.(y) And a clergyman is understood to owe canonical obedience
to the bishop who ordained him, to him in whose diocese he is beneficed, and
also to the metropolitan of such suffragan or diocesan bishop; and, therefore, to
kill any of these is petit treason.(z) As to the rest, whatever has been said, or
remains to be observed hereafter, with respect to wilful murder, is also appli
cable to the crime of petit treason, which is no other than murder in *its p *204
most odious degree, except that the trial shall be as in cases of high treason, before the improvements therein made by the statutes of William III.(a)
But a person indicted of petit treason may be acquitted thereof and found
guilty of manslaughter or murder ;(b) and in such case it should seem that two
witnesses are not necessary, as in case of petit treason they are." Which crime
is also distinguished from murder in its punishment.
(') Cic.
jy.41.9,9.
uxor™,
vice versa.
) serviscUinjure
dominos,
(•)
pro S. RokLo, \ 25.
in
temet{etipsum."
Stiernh.
Goth, ant
I. 3,mam
c 8. ab ttomim
(')
1
Hal.
P.
C.
380.
(«)
1
Hawk.
P.
C
89.
1
Hal.
P.
C
380.
(•) Foster, 107, 324, 336.
(») 1 Hal. P. C 881.
(•) Sou pa^e 76.
(») Ibid.
(") " Omnium aravutima censetur vis Jaetu ab incoUt in (°) Post 337.
palriam, tubditu in regem, liberis in partnta, maritit in (*) Foster. 106. 1 HaL P. C. a"l». 2 Hal. P. C. 18*.
a The stat. 25 Geo. II. c. 37 was repealed, but re-enacted, in almost all its provisions,
by stat. 9 Geo. IV. c. 31. By stat. 2 & 3 W. IV. c. 75, s. 16, however, the enactment of
this last statute as to dissection is repealed, and the court must direct that the prisoner
shall be either hung in chains or buried within the precincts of the prison. But, by
stat. 4 & 5 W. IV. c. 26, s. 1, so much of the stat. 2 & 3 W. IV. c. 75, s. 16 as authorizes
the hanging the body of a murderer in chains is repealed ; and, by stat. 6 & 7 W. IV. c.
30, the enactment as to the time of execution is also repealed, and sentence may be pro
nounced as in other capital offences. And under this last statute sentence of death may
be recorded.—Stewart.
w The distinction between petit treason and murder is now entirely abolished. 9 Geo.
IV. c. 31, s. 2.—Stewart.
n It has been determined that a person indicted for petit treason may upon the evi
dence of one witness be convicted of murder, though acquitted of the petit treason
Badbourne's case. Leach, 363 Christian.
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The punishment of petit treason in a man is, to be drawn and hauged, and in
a woman to be drawn and burned ;(e) the idea of which latter punishment seems
to have been handed down to us by the laws of the antient Druids, which con
demned a woman to be burned for murdering hor husband,(d) and it is now the
usual punishment for all sorts of treasons committed by those of the female
sex.(e)M Persons guilty of petit treason were first debarred the benefit of
clergy by statute 12 Hen. VII. c. 7, which has been since extended to their
aiders abettors, and counsellors, by statute 23 Hen. VIII. c. 1 and 4 & 5 1*
r nd M c. 4.

CHAPTER XV.
OF OFFENCES AGAINST THE PERSONS OF INDIVIDUALS.
*9051
*Having in the preceding chapter considered the principal crime or
J public wrong that can be committed against a private subject, namely,
by destroying his life, I proceed now to inquire into such, other crimes and mis
demeanours as more peculiarly affect the security of his person while living.
Of these some are felonies, and in their nature capital; others are simple mis
demeanours, and punishable with a lighter animadversion. Of the felonies, the
first is that of mayhem.
1. Mayhem, mayhemium, was in part considered, in the preceding book,(a) as
a civil injury; but it is also looked upon in a criminal light by the law, being
an atrocious breach of the king's peace, and an offence tending to deprive him
of the aid and assistance of his subjects. For mayhem is properly defined to
be, as we may remember, the violently depriving another of the use of such of
his members as may render him the less able, in fighting, either to defend him
self or to annoy his adversary.(ft) And, therefore, the cutting off or disabling
or weakening a man's hand or finger, or striking out his eye or foretooth, or
depriving him of those parts the loss of which in all animals abates their courage,
are held to be mayhems. But the cutting off his ear or nose, or the like, are
not held to be mayhems at common law, because they do not weaken but only
disfigure him.
*206 1
tne ant'ent Iaw °f England, lie that maimed any man whereby
J he lost any part of his body was sentenced to lose the like part, membrum
pro membro;(c) which is still the law in Sweden.(d) But this went afterwards
out of use, partly because the law of retaliation, as was formerly shown,(e) is
at best an inadequate rule of punishment, and partly because upon a repetition
of the offence the punishment could not be repeated. So that, Dy the common
law as it for a long time stood, mayhem was only punishable with fine and
imprisonment^/) unless perhaps the offence of mayhem by castration, which
all our old writers hold to be felony: "et sequitur aliquando pctna capitalis, ali1 Hal. P. C. 382. 3 Inst. 311.
qu'avera tolle a home tee membra, en tiel case perdra le fern*
Cieaar de Bell. Gall. I. 6, c. 18.
la une meyn par jiigement, come le membre daunt tie aver*
(•i See page 03.
trapatse. Brit c. 26.
(•) See book HI. page 121.
f') Stlernh. de jure Sueon. L 3, f. 3.
(») Britt. 1. 1, c. 2S. 1 Hawk. P. C. 111.
(•) See page 12.
(•) 3 Inst. 118. Met, ti la pleynU toil faite de femme (/) 1 Hawk. P. C. 112.
** By the 30 Geo. III. c. 48, women shall no longer be sentenced to be burned ; but in
all cases of high and petit treason they shall be condemned to be drawn and hanged ;
and in petit treason they shall be subject besides to the same judgment with regard to
dissection and the time of execution as is directed by the 25 Geo. II. c. 37 in cases of
murder. Soon after the passing of the 25 Geo. II. c. 37, the majority of the judges
agreed that in the case of men convicted of petit treason the judgment introduced by
that statute should be added to the common-law judgment for petit treason. Frist 107
-Christian.
470

Chap. 15.]

PUBLIC WEONGS.

200

quando perpetuum exilium, cum omnium bonorum ademptione."( j) And this although
the mayhem was committed upon the highest provocation.(A)
But subsequent statutes have put the crime and punishment of mayhem more
out of doubt. For, first, by statute 5 Hen. IV. c. 5, to remedy a mischief that
then prevailed of beating, wounding, or robbing a man and then cutting out
his tongue or putting out his eyes to prevent him from being an evidence against
them, this offence is declared to be felony, if done of malice prepense ; that is,
as Sir Edward Coke(i) explains it, voluntarily and of set purpose, though done
upon a sudden occasion. Next in order of time is the statute 37 Hen. VIII. c. 6,
which directs that if a man shall maliciously and unlawfully cut off the
ear of any of the *king's subjects, he shall not only forfeit treble damages *■
to the party grieved, to be recovered by action of trespass at common law as a
civil satisfaction, but also 10J. by way of fine to the king, which was his criminal
amercement. The last statute, but by far the most severe and effectual of all,
is that of 22 & 23 Car. II. c. 1, called the Coventry act, being occasioned by an
assault on Sir John Coventry in the street, and slitting his nose, in revenge (as
was supposed) for some obnoxious words uttered by him in parliament. By
this statute it is enacted that if any person shall of malice aforethought and by
lying in wait unlawfully cut out or disable the tongue, put out an eye, slit the
noso, cut off a nose or lip, or cut off or disable any limb oi member, of any other
person, with intent to maim or disfigure him, such person, his counsellors, aiders,
and abettors, shall be guilty of felony without benefit of clergy.^)1
Thus much for the felony of mayhem : to which may be added the offence of
(i) Bract, fol. 144.
which they were therefore indicted. And Coke, who was ■
(A) >ir Kdward Coke (3 Inst. 62) has transcribed a record disgrace to the profession of the law, had the effrontery to
of Henry the Third's time, ( Claus. 13 Hen. 211. m. 9,) by rest his defence npon this point,—that the assault was not
which a gentleman of Somersetshire and his wife appear to committed with an intent to disfigure, but with an intent to
have been apprehended and committed to prison, being murder, and therefore not within the statute. But the court
indicted for dealing thus with John the monk, who was held that if a man attacks another to murder him with such
caught in adultery with the wife.
an instrument as a hedge-bill, which cannot but endanger
{*) 3 Inst. 62.
the disfiguring him, and in such attack happens not to kill
(*) On this statute Mr. Coke, a gentleman of Suffolk, and but only to disfigure him, he may be indicted on this
one Woodburn, a labourer, were Indicted in 1722,—Coke for statute ; and it shall be left to the jury to determine whether
hiring nmi abetting Woodburn, and Woodburn for the actual it were not a design to murder by disfiguring, and oonsefact of slitting the nose of Mr. Crispe, Coke's brother-in-law. quently a malicious intent to disfigure as well as to murder.
The case w:ts somewhat singular. The murder of Crispe Accordingly the jury found them guilty of such previona
was intended, and he was left for dead, being terribly intent to disfigure in order to effect the principal intent to
hacked and disfigured with a hedge-bill; but he recovered, murder, and they were both condemned and executed.
Now, the bare intent to murder is no felony; but to disfigure State Trials, vi. 212.
with an intent to disfigure is made so by this statute,—on
1 These statutes are now all repealed. " So much of the 5 Hen. IV. c. 5 as relates to
cutting the tongues or putting out the eyes of any of the king's liege people, and to any
assault upon the servant of a knight of the shire in parliament," by the 9 Geo. IV. c. 31 ;
the 37 Hen. VIII. c. 6 wholly, by the 7 & 8 Geo. IV. c. 27 ; and the 22 & 23 Geo. II.
c. 1 wholly, by the 9 Geo. IV. c. 31 ; and the old law with respect to mayhem is now
merged in the last-mentioned statute, sects. 11 and 12 of which provide ample remedies
for that offence. There are, however, two species of maiming not included in the 9
Geo. IV. c. 31, it having been previously found necessary to make them the subjects of
distinct enactments,—namely, injuries done to the persons of individuals by means of
wanton or furious driving, and by means of spring-guns and man-traps.
lly the 1 Geo. IV. c 4, it is enacted that if any person whatever shall be maimed or
otherwise injured by reason of the wanton and furious driving or racing, or by the wilful
misconduct of any coachman or other person having the charge of any stage-coach or
public carriage, such wanton or furious driving or racing, or wilful misconduct, of such
coachman or other person, shall be, and the same is thereby declared to be, a misde
meanour, and punishable as such by fine or imprisonment. Proviso, not to extend to
hackney-coaches drawn by two horses only and not plying for hire as stage-coaches.
This, it will be observed, applies only to cases where some injury short of death is
inflicted. Where death ensues from the negligence or misconduct, of such persons, the
offence amounts either to murder or manslaughter. See Hex vs. Walker, 1 C. & P. 320.
By the 7 & 8 Geo. IV. c. 18, s. 1, it is enacted that if any person shall set or place, or
eause to be set or placed, any spring-gun, man-trap, or other engine calculated to destroy
human life or inflict grievous bodily harm, with the intent that the same, or whereby
the same, may destroy or inflict grievous bodily harm upon a trespasser, or other person
coming in contact therewith, the person so setting or placing, or causing to be so set or
placed, such gun, trap or engine as aforesaid, shall be guilty of a misdemeanour.—
Chittt.
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wilfully and maliciously shooting at any person in any dwelling-house or othei
place ; an offence of which the probable consequence may be either killing or
^9Qg , maiming him. This, though no such evil consequence *ensues, is made
J felony without benefit of clergy by statute 9 Geo. I. c. 22; and thereupon
one Arnold was convicted in 1723 for shooting at lord Onslow, but, being half
a madman, was never executed, but confined in prison, where he died about
thirty years after.'
II. The second offence, more immediately affecting the personal security of
individuals, relates to the female part of his majesty's subjects; being that of
their forcible abduction and marriage; which is vulgarly called stealing an heiress.
For, by statute 3 Hen. VII. c. 2, it is enacted that if any person shall ior lucre
take any woman, being maid, widow, or wife, and having substance either in
goods or lands, being heir-apparent to her ancestors, contrary to her will, and
afterwards she bo married to such misdoer, or by his consent to another, or de
filed ; such person, his procurers and abettors, and such as knowingly receive
such woman, shall be deemed principal felons ; and, by statute 30 Eliz. c. 9, the
benefit of clergy is taken away from all such felons, who shall be pr:ncipals,
procurers, or accessories before the fact.*
dictment
In the construction
must allege tnat
of this
the statute
taking it
was
hath
forbeen
lucredetermined,—1.
; for such are the
That
words
the in
ot
the statute. (I) 2. In order to show this, it must appear that the woman has
substance, either real or personal, or is an heir-apparent.(m) 3. It must appear
that she was taken away against her will. 4. It must also appear that she
was afterwards married or defilod. And though possibly the marriage or de
filement might be by her subsequent consent, being won thereto by flatteries
after the taking, yet this is felony, if the first taking were against her will ;(n)*
m 1 Hawk. P. C 110.
(») 1 Hal. P. C 600.
(») 1 Hal. P. C 660. 1 Hawk. P. C 109.
* All the previous statutes were repealed, so far as they extended to offences relating
to the person, by statute 1 Vict. c. 85, by s. 2 of which the administering poison, or stab
bing, cutting, or wounding, or causing bodily injury to, any person dangerous to life, with
intent to commit murder, is felony punishable with death ; and the following crimes are
felony punishable with transportation for life or fifteen years,—and now to penal servi
tude, or imprisonment for three years,—viz., the attempting to administer poison, Sus.
or shooting at any person, or drawing a trigger or attempting to discharge loaded arms
at any person, or to drown, suffocate, or strangle, with intent to murder, though no
bodily injury be effected, (s. 3;) the attempting by any such means to maim, disfigure,
or disable any person, (s. 5;) the sending explosive substances, or throwing destructive
matter, with intent to harm, maim, or disfigure any person, (s. 5;) and the trying to
procure abortion by poison or otherwise. S. 6. And the malicious stabbing or wounding
any person, without the intent to murder, is a misdemeanour. 14 &, 15 Vict. c. 19. And
now also, by stat 9 & 10 Vict. c. 25, any mayhem occasioned by maliciously causing gun
powder or other substance to explode, or the causing or delivering to, or causing to be
taken by, any person any dangerous thing, or the casting at or applying to any person
any corrosive fluid or dangerous substance with intent to maim, is a felony, and punish
able with transportation for life, or for any term not exceeding three years, with or with
out hard labour and solitary confinement. Also the administering chloroform, laudanum,
or other stupefying drug, with intent to enable the offender to commit a felony, is a
felony itself, and punishable with transportation for life or not less than seven years, or
imprisonment for three years, (14 & 15 Vict. c. 19, s. 3,) and now with penal servitude.
16 & 17 Vict. c. 99.—Stewart.
* These statutes are both wholly repealed, by the 9 Geo. IV. c. 31, by sect. 19 of which
it is enacted that where any woman shall have any interest, whether legal or equitable,
p.'esent or future, absolute, conditional, or contingent, in any real or personal estate, or
shall be an heiress presumptive, or next of kin to any one having such interest,—if any
person shall, from motives of lucre, take away or detain such woman against her will,
with intent to marry or defile her, or to cause her to be married or defiled by any other
person, every such offender, and every person counselling, aiding, or abetting such
offender, shall be guilty of felony, and, being convicted thereof, shall be liable to be
transported for life or for any term not less than seven years, or to be imprisoned, with
t>- without hard labour, for any term not exceeding four years.—Chittt.
* But if the forcible abduction is confined to one county, and the marriage be solemn472
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and so vice versa, if the woman bo originally taken nwaj by her own consent)
yet if she afterwards refuse to continue with the offender, and be forced against
her will, she may from that time as properly *be said to be taken against ,- *209
her will as if she never had given any consent at all ; for till the force
was put upon her she was in ner own power.(o) It is held that a woman thus
taken away and married may be sworn and give evidence against the offender,
though he is her husband de facto, contrary to the general rule of law, because
he is no husband de jure, in case the actual marriage was also against her
witt.(p) In cases indeed where the actual marriage is good by the consont of
the inveigled woman obtained after her forcible abduction, Sir Matthew Hale
seems to question how far her evidence should be allowed ; but other author
ities^) seem to agree that it should even then be admitted ; esteeming it ab
surd that the offender should thus take advantage of his own wrong, and that
the very act of marriage, which is a principal ingredient of his crime, should
(by a forced construction of law) be made use of to stop the mouth of the most
material witness against him.*
An inferior degree of the same kind of offence, but not attended with force,
is punished by the statutes 4 & 5 Ph. and Mar. c. 8, which enacts that if any
person above the age of fourteen unlawfully shall convey or take away any
woman child unmarried, (which is held(r) to extend to bastards as well as to
legitimate children,) within the age of sixteen years, from the possession and
against the will of the father, mother, guardians, or governors, he shall be im
owers
risonedsuch
twomaid
years,
or or
woman
fined child,
at theor discretion
without the
of consent
the justices
of parents
; and contracts
if he dematrimony with her, he shall be imprisoned five years, or fined at the discretion
of the justices, and she shall forfeit all her lands to her next of kin during the
life of her said husband.* So that as these stolen marriages, under the age of
(•) 1 Hawk. P. C. 110.
(f) Cro. Car. 488. 3 Keb. 193. State Triala, t. 446.
(r) 1 Hal. P. C 061.
i') Stra. 1162.
Ized by consent in another, the defendant cannot be indicted in either, though had the
force been cdntinued into the county where the marriage took place, no subsequent
consent would avail. Cro. Car. 488. Hob. 183. Hawk. b. ii. c. 25, s. 40. 1 Russ. 820,
821. 1 East, P. C. 453. Where the female is under no restraint at the time of marriage,
those who are present, but who are ignorant of the previous circumstances, will not
share in the guilt of the abduction. Cro. Car. 489, 493. As to accessories after the fact,
tee 1 East, P. C. 453. 3 Chitt. Crim. L. 818.—Chittt.
6 It seems to be well agreed, and indeed to be beyond all doubt, that where a woman
is taken away and married by force she is a competent witness against her husband on an
indictment for that offence. See Phil. Ev. 3d ed. 70, and the authorities there cited.
But the proposition that where she consents to the marriage after a forcible abduction
her evidence is equally admissible, seems to admit of some doubt. In the last case of
thk kind (Wakefield's) both the abduction and the marriage were in fact voluntary, the
lady's consent to both having been obtained by fraud ; but it was held that the fraud in
law amounted to force, and the lady was upon that ground, it is conceived, admitted aa
a witness against the husband. A doubt afterwards arose whether the marriage in that
case was valid or not, which led to the bringing in a bill to annul it, though the prevail
ing opinion among the profession seemed to be that the marriage was ipso facto void, as a
marriage procured by force : in which view of the case, the admission of the wife's evi
dence would not be an authority upon the question one way or the other. One account
of that trial states that Hullock, B., declared that, even assuming the marriage to be
valid, he would admit the wife's evidence, for there were cases in which the evidence of
wives was admissible against their husbands, and he considered that to be one of them.
And, upon the principle that a woman may give evidence against her husband in the
case of a personal wrong done to herself, it does seem that the wife would be a compe
tent witness in a prosecution for abduction, even though the marriage was valid.—
Chittt.
• This act of 4 & 5 P. and M. c. 8 is wholly repealed by the 9 Geo. IV. c. 31 ; sect. 20 of
which enacts, that if any person shall unlawfully take, or cause to be taken, any unmar
ried girl, being under the age of sixteen years, out of the possession and against the will
of her father or mother or any other person having the lawful care or charge of her,
every such offender shall be guilty of a misdemeanour, and, being convicted thereof, ohau
be liable to suffer such punishment by fine or imprisonment, or by both, as the court
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sixteen, were usually upon mercenary views, this act, besides punishing the
seducer, wisely removed the temptation. But this latter part of the act is now
toiQ-i rendered *almost useless by provisions of a very different kind, which
J make the marriage totally void,(s) in the statute 26 Geo. II. c. 33.'
III. A third offence, against the female part also of his majesty's subjects, hut
attended with greater aggravation than that of forcible marriage, is the crime
of rape, raptus mulierum, or the carnal knowledge of a woman forcibly and
against her will. This, by the Jewish law,(f) was punished with death in case
the damsel was betrothed to another man ; and in case she was not betrothed,
then a heavy fine of fifty shekels was to be paid to the damsel's father, and she
was to be the wife of the ravisher all the days of his life, withoat that power
of divorce which was in general permitted by the Mosaic law.
The civil law(w) punishes the crime of ravishment with death and confisca
tion of goods ; under which it includes both the offence of forcible abduction,
or taking away a woman from her friends, of which we last spoke ; and also
the proseDt offence of forcibly dishonouring them ; either of which without the
other is in that law sufficient to constitute a capital crime. Also, the stealing
away a woman from her parents or guardians, and debauching her, is equally
penal by the emperor's edict, whether she consent or is forced: "sive volentibus,
sive nolentibus mulieribus, tale /acinus fuerit perpetratum." And this, in order to
take away from women every opportunity of offending in this way ; whom
the Boman law supposes never to go astray without the seduction and art of
the other sex : and therefore, by restraining and making so highly penal the
solicitations of the men, they meant to secure effectually the honour of the
women. " Si enim ipsi raptores metu, vel atrocitate pama;, ab hujusmodi facinore se
temperaverint, nulli mulieri, sive volenti, sive nolenti, peccandi locus relinquetur ;
quia hoc ipsum velle mulierum, ab insidiis nequissimi hominis, qui meditatur ra*211 1 pinam> inducitur. *Nisi etenim earn solicitaverit, nisi odiosis artibus circumJ venerit, non faciei earn velle in tantum dedecus sese prodere." But our
English law does not entertain quite such sublime ideas of the honour of either
sex as to lay the blame of a mutual fault upon one of the transgressors only ;
and therefore makes it a necessary ingredient in the crime of rape that it must
be against the woman's will.
Bape was punished by the Saxon laws, particularly those of king Atholstan,(wi) with death ; which was also agreeable to the old Gothic or Scandi
navian constitution.(a;) But this was afterwards thought too hard; and in its
stead another severe but not capital punishment was inflicted by William the
Conqueror, viz., castration and loss of eyes
which continued till after Bracton
wrote, in the reign of Henry the Third. But, in order to prevent malicious
accusations, it was then the law (and, it seems, still continues to be so in appeals
of rape)(2)
(•) Seethat
book the
i. pagewoman
437, Ac should immediately
(■) Stiemh.
after,de "dum
jure Suetm.
recens
I 3, c. 2.fuerit male(•) Deut. rxli. 26.
(•) Cod. 9, tit. 13.
(») Bracton, J. 8,0. 28.

(»} LL. Gull. Cong. c. ID.
(•) 1 Hal. P. C 631.

shall award. This clause was framed for the purpose of meeting such a case as that of
Wakefield.—Chitty.
' Such a marriage, if voluntary on the part of the female, that is, not procured by force
or fraud, would not now be void,—it having been held, aftor much doubt entertained
upon the point among the profession, (see Doe vs. Price, 1 M. & It. 083,) that the 4 Geo.
IV. c. 76 legalizes marriages which would otherwise have been void, under the 26 Geo.
II. c. 33, on account of the minority of the parties and the non-consent of parents. See
Rex vs. Birmingham, 2 M. & R., 8 B. & C. 29, and the judgment of lord Tcnterden therein
The new act, however, provides (sect. 23) t hat if any valid marriage solemnized by license
shall be procured by a party to such marriage to be solemnized between persons one or
both of whom shall be under age, by means of false swearing to any matter to which such
party is required personally to depose, all the property accruing from the marr:age shall
be forfeited, and shall be secured for the benefit of the innocent party or the issue of the
carriage. The latter words clearly show the intention of the legislature not to render the
marriage void; for the words "issue of the marriage" in an Act of Parliament must
mean lawful issue, which they could not be if the marriage was void.—Chittt.
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ficium," go to the next town, and there make discovery to some credible person
of the injury she has suffered, and afterwards should acquaint the high con
stable of the hundred, the coroners, and the sheriff with the outrage.(a) This
seems to correspond in some degree with the laws of Scotland and Aragon.(fc)
which require that complaint must be made within twenty-four hours ; though
afterwards, by statute Westm. 1, c. 13, the time of limitation in England was
extended to forty days. At present there is no time of limitation fixed ; for as
t is usually now punished by indictment at the suit of the king, the maxim of
law takes place that nullum tempus occurrit regi; but the jury will rarely give
credit to a stale complaint. During the former period also it was held for
law(c) that the woman (by consent of the judge and her parents) might redeem
the offender from the execution of his sentence by accepting him for her hus
band, if he also was willing to agree to the exchange, but not otherwise.
*In the 3 Edw. I., by the statute Westm. 1, c. 13, the punishment of r*2i2
rape was much mitigated; the offence itself of ravishing a damsel within *•
age, (that Is, twelve years old,) either with her consent or without, or of any other
woman against her will, being reduced to a trespass, if not prosecuted by appeal
within forty days, and subjecting the offender only to two years' imprisonment
and a fine at the king's will. But, this lenity being productive of the most
terrible consequences, it was in ten years afterwards, 13 Edw. I., found neces
sary to make the offence of forcible rape felony, by statute Westm. 2, c. 34.
And by statute 18 Eliz. c. 7, it is made felony without benefit of clergy ; as is
also the abominable wickedness of carnally knowing and abusing any woman
child under the age of ten years; in which case the consent or non-consent is
immaterial, as by reason of her tender years she is incapable of judgment and
discretion. Sir Matthew Hale is indeed of opinion that such profligate actions
committed on an infant under the age of twelve years, the age of female discre
tion by the common law, either with or without consent, amount to rape and
felony, as well since as before the statute of queen Elizabeth ;(d) but that law
has in general been held only to extend to infants under ten, though it should
seem that damsels between ten and twelve are still under the protection of the
statute Westm. 1, the law with respect to their seduction not having been
altered by either of the subsequent statutes.*
A male infant under the age of fourteen years is presumed by law incapable
to commit a rape, and therefore, it seems, cannot be found guilty of it. For
though in other felonies malitia supplia cetatem, as has in some cases been shown,
yet, as to this particular species of felony, the law supposes an imbecility of
body as well as mind.(e)*
The civil law seems to suppose a prostitute or common harlot incapable of
any injuries of this kind;(/) not allowing *any punishment for vio- r*9i9
lating the chastity of her who hath indeed no chastity at all, or at <least hath no regard to it. But the law of England does not judge so hardly
of offenders as to cut off all opportunity of retreat even from common strum
pets, and to treat them as never capable of amendment. It therefore holds it
to be felony to force oven a concubine or harlot ; because the woman may have
forsaken that unlawful course of life :(g) for, as Bracton well observes,(A) " licet
meretrix fuerit antea, certe tunc temporis non fuit, cum reclamando nequitice ejus conientire noluit."
As to the material facts requisite to be given in evidence and proved upon an
indictment of rape, they are of such a nature that, though necessary to bo
(•) GlmiY. 1 14, c. 6. Bract I. 3, c 28.
(•! Ibid.
(») BarrinRton, 142.
(/) Od. 9, 9, 22. Ff. 47, 2, 39.
(«) Glanv. f. 14, c. 6. Bract, t. 8, c. 28.
(») 1 Hal. P. C. 829. 1 Hawk. P. C. 108.
C) 1 Hal. P. C. 631.
(») Fol. 147.
• But now, by stat. 4 & 5 Vict. c. 50, s. 3, the punishment of death is repealed, and
transportation for life is substituted for both the offences of rape and carnal knowledge
of a girl under ten years of age, for which penal servitude may now be substituted. Stewart.
chievous
• But andiscretion.
infant under
1 Hale,
fourteen
630.—Chitty.
may be guilty as an abettor if shown to possess a mis
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known and settled for the conviction of the guilty and preservation of the
innocent, and therefore are to be found in such criminal treatises as discourse
of these matters in detail, yet they are highly improper to be publicly discussed,
except only in a court of justice. I shall therefore merely add upon this nead
a few remarks from Sir Matthew Hale, with regard to the competency and
ered-bility of witnesses; which may, salvo pudore, be considered.
And, first, the party ravished may give evidence upon oath, and is in law a
competent witness ; but the credibility of her testimony, and how far forth she
is to be believed, must be left to the jury upon the circumstances of fact t hat
concur in that testimony. For instance : if the witness be of good fame ; if
she presently discovered the offence and made search for the offender; if the
party accused fled for it ; these, and the like, are concurring circumstances
which give greater probability to her evidence. But, on the other side, if she
be of evil fame, and stand unsupported by others; if she concealed the injury
for any considerable time after she had opportunity to complain ; if the place,
where the fact was alleged to be committed, was where it was possible she
*9141 m'Snt have been heard, and she made no outcry ; these and the *like
J circumstances carry a strong but not conclusive presumption that her
testimony is false or feigned.10
Moreover, if the rape be charged to be committed on an infant under twelve
years of age, she may still be a competent witness if she hath sense and under
standing to know the nature and obligations of an oath, or even to be sensible
of the wickedness of telling a deliberate lie." Nay, though she hath not, it is
thought by Sir Matthew Hale(i) that she ought to be heard without oath, to
give the court information ; and others have held that what the child told her
mother or other relations may be given in evidence, since the nature of the case
admits frequently of no better proof. But it is now settled [Brazier's case,
before the twelve judges, P. 19, Geo. III.] that no hearsay evidence can be given
of the declaration of a child who hath not capacity to be sworn, nor can such
child be examined in court without oath ; and that there is no determinate age
at which the oath of a child ought either to be admitted or rejected. Yet,
where the evidence of children is admitted, it is much to be wished, in order
to render their evidence credible, that there should be some concurrent testi
mony of time, place, and circumstances, in order to make out the fact ; and
that
manythe
cases
conviction
of this nature,
should witnesses
not be grounded
who are singly
competent,
on thethat
unsupported
is, who may
accube
sation of an infant
therefore, in
admitted to be heard, and yet, after being heard, may prove not to be credible
or such as the jury is bound to believe. For one excellence of the trial by
jury is, that the jury are triers of the credit of the witnesses, as well as of
the truth of the fact.
O 1 Hal. P. C 634.
18 But the rule respecting the time that elapses before the prosecutrix complains will
not apply where there is a good reason for the delay, as that she was under the control
or influenced by fear of her ravisher. 1 East, P. C. 445. And so all other general rules,
as they are deduced from circumstances, must yield when they appear to be unsafe guides
to the discovery of truth. The state and appearance of the prosecutrix, marks of vio
lence upon her person, and the torn and disordered state of her dress recently after the
transaction, at the time of complaint, are material circumstances, which are always ad
missible in evidence. See 2 Stark. 241. If the prosecutrix be an infant of tender years,
the whole of her account recently given seems to be admissible, for it is of the highest
importance to ascertain the accuracy of her recollection, (East, P. C. 443. Stark, on Evi
dence, part iv. 1268;) but, in 2 Stark. Rep. 241, upon an indictment for an attempt to
commit a rape upon an adult, Holroyd, J., held that the particulars of the complaint
made by the prosecutrix recently after the injury were not admissible in evidence. In
the case of the death of the prosecutrix, her depositions, taken before a magistrate, are
admissible, though not authenticated by her signature. 2 Leach, 854, 996.
11 When the child does not sufficiently understand the nature and obligation of an oath,
the judge will put off the trial, for the child to be instructed in the mean time. Bao
kbr. Evid. a. Leach, 430, n.—Chitty.
476

Chap. 15 ]

PUBLIC WRONGS.

215

*"It is true," says this learned judge,(,/) "that rape is a most detest- rel
iable crime, and therefore ought severely and impartially to be punished >- " 0
■with death ; but it must be remembered that it is an accusation easy to bo made,
hard to be proved, but harder to be defended by the party accused, though inno
cent " He then relates two very extraordinary cases of malicious prosecution
for this crime that had happened within his own observation, and concludes
thus :—" I mention these instances that we may be the more cautious upon trialsof offences of this nature, wherein the court and jury may with so much ease
be imposed upon, without great care and vigilance, the heinousness of the offence
many times transporting the judge and jury with so much indignation that they
are over-hastily carried on to the conviction of the person accused thereof by the
confident testimony of sometimes false and malicious witnesses."
IV. What has been here observed, especially with regard to the manner of
proof, which ought to be more clear in proportion as the crime is the more
detestable, may De applied to another offence of a still deeper malignity,—the
infamous crime against nature, committed either with man or beast; a crime
which ought to be strictly and impartially proved, and then as strictly and im
partially punished. But it is an offence of so dark a nature, so easily charged,
and the negative so difficult to be proved, that the accusation should be clearly
made out ; for if false, it deserves a punishment inferior only to that of the crimo
itself.
I will not act so disagreeable a part, to my readers as well as myself, as to
dwell any longer upon a subject the very mention of which is a disgrace to
human nature. It will be more eligible to imitate, in this respect, the delicacy
of our English law, which treats it in its very indictments as a crime not fit to
be named : "peccatum Mud korribile, inter Christianos non nominandum."(k) A taci
turnity observed likewise by the edict of Constantius and Constans :(V) "ubi scelvs
est id, quod non prqficit scire, jubemus insurgere leges, armari jura *gladio r*o-ia
ultore, ut exquisitis pcenis subdantur infantes, qui sunt, vel qui futuri sunt rei." <- "
Which leads me to add a word concerning its punishment.
This the voice of nature and of reason and the express law of God(m) deter
mined to be capital. Of which we have a signal instance long before the Jewish
dispensation by the destruction of two cities by fire from heaven ; so that this
is a universal, not merely a provincial, precept. And our antient law in some
degree imitated this punishment, by commanding such miscreants to be burned
to death,(n) though Pleta(o) says they should be buried alive; either of which
punishments was indifferently used for this crime among the antient Goths.(p)
But now the general punishment of all felonies is the same, namely, by hanging;
and this offence (being in the times of popery only subject to ecclesiastical cen
sures) was made felony without benefit of clergy by statute 25 Hen. VIII. c. 6,
revived and confirmed by 5 Eliz c. 17. And the rule of law herein is, that
if both are arrived at years of discretion, agentes et consentientes pari poena plectantur.(q)
These are all the felonious offences more immediately against the personal
security of the subject. The inferior offences or misdemeanours that fall under
this head are assaults, batteries, wounding, false imprisonment, and kidnapping.
V. VI. VII. With regard to the nature of the three first of these offences in
general, I have nothing further to add to what has already been observed in
the preceding book of these commentaries, (r) when we consider them as private
wrongs or civil injuries, for which a satisfaction or remedy is given to the party
aggrieved But, taken in a publio light, as a breach of the king's peace, an
affront to his government, and a damage done to his subjects, they are also
indictable and punishable with fines and imprisonment, or with other igno
minious corporal penalties, where they are committed with any very atrocious
design ;(s) as in case of an assault with an intent to murder, or with an intent
(/) ' Hal. P. C 635.
|«) Britt c. 9.
(*) See in Rot. Pari. (60 Edw. III. n. 68) a complaint that
(') L. 1, c. 37.
a Lombard did commit the sin " that waa not to be named."
(r) Stlernh. dt jure Goth I. 8, e. 2.
12 Rep. 37.
ft) 3 Inst. 60.
(') Cod. 9, 9, 31.13, 16.
(') 1SeeHawk.
book P.ill.ap.86.120
(*>)Letit.xx.
(•)
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*2171 *° commit either of tho *crimes last spoken of; for which intentional
-I assaults, in the two last cases, indictments are much more usual than for
the absolute perpetration of the facts themselves, on account of the difficulty of
proofj or, when both parties are consenting to an unnatural attempt, it is usual
not to charge any assault, but that one of them laid hands on the other with in
tent to commit, and that the other permitted the same with intent to suffer, the
commission of the abominable crime before mentioned. And in all these cases,
besides heavy fine and imprisonment, it is usual to award judgment of the pil
lory."
There is also one species of battery more atrocious and penal than the rest
which is the beating of a clerk in orders or clergyman, on account of the respect
and reverence due to his sacred character as the minister and ambassador of
peace. Accordingly, it is enacted, by the statute called articuli cleri, 9 Edw. II.
c. 3,u that if any person lay violent hands upon a clerk, the amends for the
peace broken shall be before the king, that is, by indictment in the king's
courts; and the assailant may also be sued before the bishop, that excommuni
cation or bodily penance may be imposed, which if the offender will redeem by
money, to be given to the bishop or the party aggrieved, it may be sued for before
the bishop : whereas, otherwise, to sue in any spiritual court for civil damages
for the battery falls within the danger ofpramunire.(t) But suits are, and always
were,
tation allowable
for penance.(u)
in the spiritual
So thatcourt
uponfor
themoney
wholeagreed
it appears
to bethat
given
a person
as a commu
guilty
of such brutal behaviour to a clergyman is subject to three kinds of prosecution,
all of which may be pursued for one and the same offence : an indictment for
the breach of the king's peace by such assault and battery; a civil action for
*2181
8Pec'a^ aamage sustained by the party injured; and a suit *in the
nance, and
ecclesiastical
then againcourt,
for such
first pro
sumcorrectione
of moneyetassalute
shall animce,
be agreed
by on
enjoining
for taking
po
off the penance enjoined; it being usual in those courts to exchange their spiritual
censures for a round compensation in money,(w) perhaps because poverty is
generally esteemed by the moralists the best medicine pro salute animce.
VIII. The two remaining crimes and offences against the persons of his ma
jesty's subjects are infringements of their natural liberty; concerning the first
of which, false imprisonment, its nature and incidents, I must content myself with
referring the student to what was observed in the preceding volume,(to) when we
considered it as a mere civil injury. But, besides the private satisfaction given
O 2 Inat. 402, 620.
(•) 2 Roll. Rep. 384.
(•) Artie. OUr. Edw. IT. c. 4, F. N. B. 63.
(») See book fill p. 127.
" The punishment of pillory is now taken away by the 56 Geo. III. c. 138. In cases
of assaults of a very aggravated nature, the punishment of whipping has been inflicted
in addition to that of imprisonment and finding sureties for good behaviour. 1 Burn, J.
24th ed. 231. 1 East, P. C. 406. The 3 Geo. IV. c. 114 inflicts a severer punishment on
persons guilty of assaults therein particularly described. In cases where the offence
more immediately affects the individual, the defendant is sometimes permitted by the
eourt, even after conviction, to speak with the prosecutor before any judgment is pro
nounced, and a trivial punishment (generally a fine of a shilling) is inflicted, if the prose
cutor declares himself satisfied. Post, 363, 364. And where, in a case of indictment for
ill-treating a parish apprentice, a security for the fair expenses of the prosecution had
been given by the defendant, after conviction, upon an understanding that the court
would abate the period of his imprisonment, the security was held to be good, upon the
ground that it was given with the sanction of the court, and to be considered as part of
the punishment suffered by the defendant in expiation of his offence, in addition to the
imprisonment inflicted on him. 11 East, 46.—Chittt.
" This act is repealed, so far as relates to laying violent hands on a clerk, by 9 Geo. IV.
c. 31 ; by J 23 of which, if any person shall arrest any clergyman upon any civil proces*
while he shall be performing divine service, or shall, with the knowledge of such person,
be going to perform the same, or returning from the performance thereof, every such
offender shall be guilty of a misdemeanour, and, being convicted thereof, shall suffer
■uch punishment, by fine or imprisonment or by both, as the court shall award. The 50
Edw III. c. 5, and 1 Rio. II. c. 15, upon the same subject, are also repealed by the new
act. The arrest, if not on a Sunday, would be good in law. Wats. c. 34.—Chittt.
478
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to the individual by action, the law also demands public vengeance for the breach
of the king's peace, for the loss which the state sustains by the confinement of
one of its members, and for the infringement of the good order of society We
have seen before(x) that the most atrocious degree of this offence, that of send
ing any subject of this realm a prisoner into parts beyond the seas, whereby he
is deprived of the friendly assistance of the laws to redeem him from such his
captivity, is punished with the pains of prcemunire and incapacity to hold any
office, without any possibility of pardon.(y) And we may also add that, by
statu te 43 Eliz. c. 13," to carry any one by force out of the four northern counties,
or imprison him within the same, in order to ransom him or make spoil of his
person or goods, is felony without benefit of clergy in the principals and all ac
cessories before the fact. Inferior degrees of the same offence of false imprison
ment are also punishable by indictment, (like assaults and batteries,) and the
delinquent may be fined and imprisoned. (2) And, indeed,(a) there can be no
doubt but that all kinds of crimes of a public nature, all disturbances of the
peace, all oppressions and other misdemeanours whatsoever of a notoriously
evil example, may be indicted at the suit of the king.
*IX. The other remaining offence, that ol kidnapping, being the r*2i9
forcible abduction or stealing away of a man, woman, or child from L
their own country and sending them into another, was capital by the Jewish
law :—" He that stealeth a man, and selleth him, or if he be found in his hand,
he shall surely be put to death."(6) So, likewise, in the civil law the offence
of spiriting away and stealing men and children, which was called plagium and
the offenders plagiarii, was punished with death.(c) This is unquestionably a
very heinous crime, as it robs the king of his subjects, banishes a man from bis
country, and may in its consequences be productive of the most cruel and dis
agreeable hardships ; and therefore the common law of England has punished it
with fine, imprisonment, and pillory.14 And also the statute 11 & 12 W. Ill c.
7, though principally intended against pirates, has a clause that extends to pre
vent the leaving of such persons abroad as are thus kidnapped or spirited away,
(«) See page 116.
(») Exod. zxL 16.
(»)
Car. II part
c 2. 2, page 92.
(«)
Ff. 48, 474.
16, L 2 Shew. 221. Skin. 47. Comb. 10
(•) Stat.
West31Symbol,
(') Rajm.
(•) 1 Hawk. P. C. 210.
11 Repealed by 7 & 8 Geo. IV. c. 27: but see 31 Car. II. c. 2, which prohibits the send
ing of any British subject to any foreign prison.—Chittt.
» Where a child is stolen for the sake of its clothes, it is the same species of felony as
if the clothes were Btolen without the child. But it cannot be considered a felony where
a child is stolen and not deprived of its clothes. This crime would in general be an ag
gravated speciesof false imprisonment; but, without referring it to that class of offences,
stealing a child from its parents is an act so shocking and horrid that it would be con
Bidered the highest misdemeanour, punishable by fine and imprisonment, upon the same
principle on which it was decided to be a misdemeanour to steal a dead body from a
grave.—Christian.
Stealing children was, by 54 Geo. III. c. 101, punishable as in cases of grand larceny ;
but that statute is now repealed, by 9 Geo. IV. c. 31 ; by I 21 of which, "if any person
shall maliciously, either by force or fraud, lead or take away, or decoy or entice away, or
detain, any child under the age of ten years, with intent to deprive the parent or pa
rents, or any other person having the lawful care or charge of such child, of the posses
sion of such child, or with intent to steal any article upon or about the person of such
child, to whomsoever such article may belong ; or if any person shall, with any such in
tent as aforesaid, receive or harbour any such child, knowing the same to have been, by
force or fraud, led, taken, decoyed, enticed away, or detained, as herein before men
tioned; every such offender, and every person counselling, aiding, or abetting such of
fender,
ported for
shallthe
be term
guiltyofofseven
felony,
years,
and,orbeing
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withshall
or without
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trans
for any term not exceeding two years, and, if a male, to be once, twice, or thrice publicly
or privately whipped, (if the court shall so think fit,) in addition to such imprisonment.
Provided always, that no person who shall have claimed to be the father of an illegiti
mate child, or to have any right to the possession of such child, shall be liable to be
prosecuted by virtue hereof on account of his getting possession of such child, or taking
such child out of the possession of the mother or any other person having the lawful
charge thereof."—Cbitty.
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by enacting that if any captain of a merchant-vessel shall (during his being
abroad) force any person on shore or wilfully leave him behind, or refuse to
bring home all such men as he carried out, if able and desirous to return, he
shall suffer three months' imprisonment.1' And thus much for offences th»»
more immediately affect the persons of individuals.

CHAPTER XVI.
OF OFFENCES AGAINST THE HABITATIONS OF INDIVIDUALS.
*290 1
*The only two offences that more immediately affect the habitation*
J of individuals or private subjects are those of arson and burglary.
1. Arson, ab ardendo, is the malicious and wilful burning the house or outnouse of another man. This is an offence of very great malignity, and much
more pernicious to the public than simple theft, because, first, it is an offence
against that right of habitation which is acquired by the law of nature as well
as by the laws of society ; next, because of the terror and confusion that necessa
rily attend it; and, lastly, because in simple theft the thing stolen only changes
its master, but still remains in esse for the benefit of the public j whereas bj
burning the very substance is absolutely destroyed. It is also frequently more
destructive than murder itself, of which, too, it is often the cause, since murder,
atrocious as it is, seldom extends beyond the felonious act designed, whereas
fire too frequently involves in the common calamity persons unknown to tho
incendiary and not intended to be hurt by him, and friends as well as enemies.
For which reason the civil law (a) punishes with death such as maliciously set
fire to houses in towns and contiguous to others, but is more merciful to such
as only fire a cottage or house standing by itself.
#99j
*Our English law also distinguishes with much accuracy upon this
J crime. And therefore we will inquire, first, what is such a house as
may be the subject of this offence ; next, wherein the offence itself consists, or
what amounts to a burning of such house; and, lastly, how the offence is
punished.
1. Not only the bare dwelling-house, but all out-houses that are parcel thereof,
though not contiguous thereto, nor under the same roof, as barns and stables, may
be tho subject of arson.(6) And this by the common law, which also accounted
it felony to burn a single barn in the field, if filled with hay or corn, though not
Jiarcel of the dwelling-house.(c) The burning of a stack of corn was antiently
ikewise accounted arson.(d)1 And indeed all the niceties and distinctions which
(•) Ff. 48, 19, 28, 1 11
(•) 8 Inrt. 69.
(») 1 HaL P. C. 667.
(<) 1 Ilawk. P. C. 105.
14 By 9 Geo. IV. c. 31, { 30, if any master of a merchant-vessel shall, during his being
abroad, force any man on shore, or wilfully leave him behind in any of his majesty's
colonies or elsewhere, or shall refuse to bring home with him again all such of the men
whom he carried out with him as are in a condition to return when he shall be ready to
proceed on his homeward-bound voyage, every such master shall be guilty of a misde
meanour, and, being lawfully convicted thereof, shall be imprisoned for such term as the
court shall award ; and all such offences may be prosecuted by indictment or by informa
tion, at the suit of his majesty's attorney general, in the court of King's Bench, and may
be alleged in the indictment or information to have been committed at Westminster, in
the county of Middlesex: and the said court is hereby authorized to issue one or more
commissions, if necessary, for the examination of witnesses abroad; and the depositions
taken under the same shall be received in evidence on the trial of every such indictment
or information. So much of the 11 A 12 W. III. c. 7, and of the 58 Geo. III. c. 38, as
related to this subject, is repealed by the 9 Geo. IV. c. 31.—Chittt.
1 This is declared to be arson, by 7 & 8 Geo. IV. c. 30, J 17, and is made a capital of
fence; and the setting fire to any crops of corn, grain, or pulse, whether standing or cut
down, or to any woods or heaths, is made felony, punishable with transportation for seven
■ISO
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we meet with in our books concerning what shall or shall not amount to arson
seem now to be taken away by a variety of statutes, which will be mentioned
in the next chapter, and have made the punishment of wilful burning equally
extensive as the mischief. The offence of arson (strictly so called) may be com
mitted by wilfully setting fire to one's own house, provided one's neighbour's
house is thereby also burned ; but if no mischief is done but to one's own, it
does not amount to felony, though the fire was kindled with intent to burn
an<jther's.(e) For, by the common law, no intention to commit a felony amounts
to the same crime, though it does in some cases, by particular statutes. Howevor, such wilful firing one's own house in a town is a high misdemeanour, and
punishable by fine, imprisonment, pillory, and perpetual sureties for the good
behaviour.(/)s And if a landlord or reversioner sets fire to his own house, of
wnich another is in possession under a lease from himself or from those whose
estate he hath, it shall be accounted arson; for during the lease the house is the
property of the tenant.(^)'
*2. As to what shall be said to be a burning, so as to amount to arson, r*222
a bare intent, or attempt to do it by actually setting fire to a house, 'unless it absolutely burns, does not fall within the description of incendit et combussit, which were words necessary in the days of law-Latin to all indictments
of this sort. But the burning and consuming of any part is sufficient, though
the fire be afterwards extinguished.(A) Also it must be a malicious burning ;
otherwise it is only a trespass; and therefore no negligence or mischance
amounts to it.4 For which reason, though an unqualified person, by shooting
(«) Vast. 16.
(») 1 Hawk. P. C. 106.
years, or imprisonment not exceeding two years, with whipping to male offenders in addi
tion.—Chitty.
' It has been decided that an attempt, or preparation, by a man to Bet fire to his own
house in a town, though the fire be never kindled, is a misdemeanour; and that every
attempt to commit a felony is a misdemeanour; and, in general, an attempt to commit a
misdemeanour is an offence of the same nature. Cald. 397. 6 East, 464. 1 Wils. 139.
So also an incitement or solicitation to commit a crime is a misdemeanour. Rex vs. Higgins, 2 East, 5.
Voluntas reputatur pro facto is still true, both in treason and misdemeanour; but the in
tention in both must be manifested by an open act. Men cannot be punished by the
law for the thoughts of the mind, however wicked they may be: even a resolution to
commit high treason, evidenced only by a confession without any attempt to carry it
into effect, is not punishable by the law of England. The principle of these cases is well
illustrated by lord Coke, who, after treating of single combats and affrays, says, " If any
subject challenge another to fight, this is also an offence, before any combat be performed,
and punishable by law, for quarulo aliquid prohibeCur, prohibelur et omtie, per quod devenitur ad
Mud '' 3 Inst. 158. And therefore he who carries the challenge, knowing that it is a
challenge, is also guilty of a misdemeanour : and he who designedly attempts to provoke
another to fight or to send a challenge, is guilty of the same offence.—Christian.
* It has been expressly determined that if a tenant set fire to the house of his land
lord before the tenancy expires, he is not guilty of arson. Leach, 195, 209.—Christian.
But these distinctions are now annihilated, by 7 & 8 Geo. IV. c. 30. $ 2, which enacts
that if any person shall unlawfully and maliciously set fire to any church or chapel, or
to any chapel for the religious worship of persons dissenting from the united church of
England and Ireland duly registered or recorded, or shall unlawfully and maliciously
■et firo to any house, stable, coach-house, out-house, warehouse, office, shop, mill, malthouse, hop-oast, barn, or granary, or to any building or erection used in carrying on any
trade or manufacture, or any branch thereof, whether the same, or any of them respectively,
shall then be in the possession of the offender, or in the possession of any other person, with intent
thereby to injure or defraud any person, every such offender shall be guilty of felony,
and, being convicted thereof, shall suffer death as a felon.—Chitty.
* The term malice in this case, as in many others, does not merely imply a design to
injure the party who is eventually the sufferer, but an evil and mischievous intention,
however general, producing damage to individuals. For if a man has a design to burn
one house and by accident the flames destroy another, instead of that against which his
contrivance was directed, he will be guilty of maliciously burning the latter. 1 Hale,
569. Hawk. b. i. c. 39, s. 5. The maxim malitia supplet astatem applies to this as well as to
other cases ; for lord Hale gives an instance of a youth of tender age being convicted
Vou II 31
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with a gun, happens to set fire to the thatch of a house,, this Sir Matthew Hale
determines not to be felony, contrary to the opinion of former writers.(i) But,
by
houses
statute
shall
6 Anne,
forfeitc. 100Z.
31, any
or servant
be sent negligently
to the house
setting
of correction
fire to a house
for eighteen
or outr
months; in the same manner as the Eoman law directed, " eos, qui negligcnter
ignes apud se habuerint, fustibus vel flagellis ccedi."(k~)i
3. The punishment of arson was death by our antient Saxon laws.(i) And
in the reign of Edward the First, this sentence was executed by a kind of lex
talionis; for the incendiaries were burned to death :(m) as they were also by the
Gothic constitutions.(n) The statute 8 Hen. VI. c. 6 made the wilful burning
of houses, under some special circumstances therein mentioned, amount to the
crime of high treason. But it was again reduced to felony by the general acts
of Edward VI. and queen Mary; and now the punishment of all capital felonies
is uniform, namely, by hanging. The offence of arson was denied the benefit
of clergy by statute 21 Hon. VTII. c. 1, but that statute was repealed by 1
Edw. VI. c. 12, and arson was afterwards held to be ousted of clergy, with re
spect to the principal offender, only by inference and deduction from the statute
*29d 1 * * ^' an(*
c' *wn'cn expressly denied it to the accessory beJ fore the fact ;(o) though now it is expressly denied to the principal in
all cases within the statute 9 Geo. I. c. 22.
II. Burglary, or nocturnal housebreaking, burgi latrocinium, which by our
antient law was called hamesecken, as it is in Scotland to this day, has always
been looked upon as a very heinous offence ; not only because of the abundant
terror that it naturally carries with it, but also as it is a forcible invasion and
disturbance of that right of habitation which every individual might acquire
even in a state of nature ; an invasion which in such a state would be sure to
be punished with death, unless the assailant were the stronger. But in civil
society the laws also come in to the assistance of the weaker party ; and, be
sides that they leave him this natural right of killing the aggressor if he can,
(as was shown in a former chapter,)(p) they also protect and avenge him in
case the might of the assailant is too powerful.* And the law of England has
tf) 1 Hal. P. a 669.
(•) Stiernhook, dt jurt Goth. I. 3, c. li.
(») Ff. 1, 15, 4.
(•) 11 Rep. S6. 2 Hal. P. C. S4«, S47.
(I) LL. Intc, c. 7.
(») See page 180.
(»)Britt a ».
Before himself, and executed, for this offence, on circumstances affording strong evidence
of a mischievous discretion. 1 Hale, 569, 570. And the intent to injure may be always
inferred from the wrongful act of setting fire ; for a man must be supposed to intend the
necessary consequences of his own act. Buss. & Ry. C. C. 207.—Chittt.
'The punishment inflicted by 6 Anne, c. 31 was again inflicted by 14 Geo. III. c. 78, s.
84, which appears to be unrepealed.—Chittt.
* As the statute law relating to burglary and housebreaking has recently undergone
considerable alterations, it is deemed advisable to set out all the enactments in the first
instance: their bearings upon the text will be explained in the progress of the chapter.
The 7 & 8 Geo. IV. c. 29, s. 10 enacts that if any person shall break and enter any
church or chapel, and steal therein any chattel, or, having stolen any chattel in any
church or chapel, shall break out of the same, every such offender, being convicted
thereof, shall suffer death as a felon.
Section 11 enacts that every person convicted of burglary shall suffer death as a felon,
and declares that if any person shall enter the dwelling-house of another with intent to
commit felony, or being in such dwelling-house shall commit any felony, and shal' in
either case break out of the said dwelline-house in the night-time, such person shall w
deemed guilty of burglary.
Section 12 enacts that if any person shall break and enter any dwelling-house, and
steal therein any chattel, money, or valuable security to any value whatever, or shall steal
any such property to any value whatever in any dwelling-house, any person therein being
put in fear, or shall steal in any dwelling-house any chattel, money, or valuable security
to the value in the whole of 51. or more, every such offender, being convicted thereof,
shall suffer death as a felon.
Section 13 provides and enacts that no building, although within the same curtilage)
with the dwelling-house, and occupied therewith, shall be deemed to be part of such
dwelling-house for the purposes of burglary, or for any of the purposes aforesaid unlesa
**2

Chap. 16.]

PUBLIC WRONGS.

223

so particular and tender a regard to the immunity of a man's house that it
styles it his castle and will never suffer it to be violated with impunity;
agreeing herein with the sentiments of antient Rome, as expressed in the
words of Tully :(q) " quid enim sanctius, quid omni religione munitius, quam domus
uniuscujusque civium f" For this reason, no outward doors can, in general, be
broken open to execute any civil process ; though, in criminal causes, the public
safety supersedes the private. Hence also in part arises the animadversion of
the law upon eaves-droppers, nuisancers, and incendiaries; and to this principle
it must be assigned that a man may assemble people together lawfully, (at least
if they do not exceed eleven,) without danger of raising a riot, rout, or unlawful
assembly, in order to protect and defend his house; which he is not permitted
to do in any other case.(r)
*The definition of a burglar, as given us by Sir Edward Coke,(s) is r*924
"he that by night breaketh and entereth into a mansion-house with
intent to commit a felony." In this definition there are four things to be con
eidered : the time, the place, the manner, and the intent.
1. The time must be by night, and not by day, for in the daytime there is no
burglary. We have seen,(<) in the case of justifiable homicide, how much more
heinous all laws made an attack by night rather than by day, allowing the party
attacked by night to kill the assailant with impunity. As to what is reckoned
night and what day, for this purpose, antiently the day was accounted to begin
only at sunrising and to end immediately upon sunset ; but the better opinion
seems to be that if there be daylight or crepusculum enough, begun or left, to
discern a man's face withal, it is no burglary.(u) But this does not extend to
moonlight, for then many midnight burglaries would go unpunished ; and, be
sides, the malignity of the offence does not so properly arise from its being done
in the dark as at the dead of night, when all the creation, except beasts of [)rey,
are at rest; when sleep has disarmed the owner and rendered his castle defence
less.'
2. As to the place. It must be, according to Sir Edward Coke's definitiou, in
a mansion-house; and therefore, to account for the reason why breaking open a
church is burglary, as it undoubtedly is, he quaintly observes that it is domus
mansionalis Dei.(v) But it does not seem absolutely necessary that it should in
all cases be a mansion-house,* for it may also be committed by breaking the
(c) Pro domo, 41.
(0 See pagee 180, 181.
(') 13 Hal.
(«)
Ioat 63.
(•)
InstP.63.C. 447.
(•) S8 Inst.
64. 1 HaL P. C. 360. 1 Hawk. P. C. iCL
there shall be a communication between such building and dwelling-house, either im
mediate or by means of a covered and enclosed passage leading from the one to the other.
Section 14 enacts that if any person shall break and enter any building and steal
therein any chattel, money, or valuable security, such building being within the curtilage
of a dwelling-house and occupied therewith, but not being part thereof, according to the
provision hereinbefore mentioned, every such offender, being convicted thereof either
upon an indictment for the same offence or upon an indictment for burglary, house
breaking, or stealing to the value of 51. in a dwelling-house, containing a separate count
for such offence, shall be liable, at the discretion of the court, to be transported for life
or for any term not less than seven years, or to be imprisoned for any term not exceeding
four years, and, if a male, to be once, twice, or thrice publicly or privately whipped (if
the court shall so think fit) in addition to such imprisonment.
And section 15 enacts that if any person shall break and enter any shop, warehouse,
or counting-house, and steal therein any chattel, money, or valuable security, every such
offender, being convicted thereof, shall be liable to any of the punishments which the)
court may award, as hereinbefore last mentioned.—CniTTT.
' No difficulty, however, can now arise on this point, as the time in which the crime of
burglary can be committed is expressly defined, oy stat. 1 "Vict. c. 86, s. 4, to commence
at nine o'clock in the evening of each day and to conclude at six o'clock in the morning
of the next succeeding day.-—Stewart.
* The new statute does not contain the wora marmon, which was formerly held to com
prehend outhouses, if parcel of the dwelling-nouse ; the consequence of which, and of
the new provisions in ss. 13 & 14, is, that no building except a dwelling-house, or a build
ing immediately connected therewith, can now be the subject of burglary either at com
mon law or under the new statute Where the owner ha* never, by himself or by any
483
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gates or walls of a town in the night ;(uA though that, perhaps, Sir Edward Coko
would h we called the mansion-house of* the garrison or corporation. Spelman
*225 T defines burglary to be " nocturna dirvptio alicujus *habitaculi, vel ecclesice,
J etiam murorum portarumve burgi, ad feloniam perpetrandam." And there(«) Spelm. Glow, tit. Burglary. 1 Hawk. P. C. 103.
of his family, slept in the house, it is not his dwelling-house so as to be the subject of
burglary. Rex vs. Martin, R. & R. C. C. 108. And see Lyon's case, Leach, 169. Thomp
son's case, id. 893. Where a servant has part of a house for his occupation, and the rest
is reserved by the proprietor for other purposes, the part reserved cannot be deemed part
of the servant's dwelling-house; and it will be the same if any other person has part of
the house and the rest is reserved. Rev vs. Wilson, R. & R. C. C. 115. Where a servant
stipulates upon hire for the use of certain rooms in his master's premises for himself and
family, the premises may be described as the master's dwelling-house, although the ser
vant is the only person who inhabits them ; for he shall be considered as living there as
servant, not as holding as tenant. Rex vs. Stock, id. 185. Where a shop was rented with
some of the apartments of a house, it was held that the shop was still part of the dwell
ing-house, and that burglary might be committed in it, as the house of the landlord
Gibson's case, Leach, 287. Where it must be laid in the indictment to be the dwellinghouse of the landlord, if he break open the apartments of his lodgers and steal their
goods, it is not burglary ; for a man cannot be guilty of burglary in his own house.
Kel. 84.
With respect to the new provisions contained in ss. 13 & 14 of the new statute, it would
seem that any building which before the passing of this statute would have been the sub
ject of burglary, by reason of its being within the curtilage, may now be the subject of
an indictment under s. 14. The main question in such cases will be, what shall be con
sidered as being within the curtilage, which, in the Termes de la Ley, is defined to be a
tarden-yard,
uch garden, field,
&c. must
or piece
be connected
of void ground,
with the
lyingmessuage
near, and
by belonging
one uninterrupted
to, the messuage,
fence or
enclosure
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cur
that the building was within the curtilage of the prosecutor's dwelling-house, and that it
was occupied therewith by the prosecutor; but it would seem that it need not aver that
the building was one in which burglary could not be committed. See Rex vs. Robinson,
R. <fc R. C. C. 321. The other clauses of this statute, namely, s. 10, as to sacrilege, or bur
glary and stealing in a church or chapel ; s. 12, as to housebreaking and stealing in »
house ; and s. 15, as to robbery in a shop, will be more properly the subjects of considera
tion and exposition in the succeeding chapter, 17, to which the reader is referred.
As to the residence : from all the cases, it appears that it must be a place of actual resi
dence. Thus, a house under repair, in which no one lives, though the owner's property is
deposited there, is not a place in which burglary can be committed ; for it cannot be
deemed his dwelling-house until he has taken possession and begun to inhabit it. 1
Leach, 185. Nor will it make any difference if one of the workmen engaged in the re
pairs sleep there in order to protect it. 1 Leach, 186, in notis. Nor, though the house is
ready for the reception of the owner, and he has sent his property into it preparatory to
his own removal, will it become for this purpose his mansion. 2 Leach, 771. And where
the owner has never, by himself or by any of his family, slept in the house, it is not his
dwelling-house so as to make the breaking thereof burglary, though he has used it for
his meals and all the purposes of his business. Russ. & Ry. C. C. 138. So, if the land
lord of a house purchase the furniture of his out-going tenant, and procure a servant to
sleep there in order to guard it, but without any intention of making it his own resi
dence, a breaking into the house will not amount to burglary. 2 Leach, 876. But if the
agent of a public company reside at a warehouse belonging to his employers, this crime
may be committed by breaking it, and he may be considered as the owner. 2 Leach, 931.
And it seems that if a man die in his house, and his executors put servants in it and
keep them there at board-wages, burglary may be committed in breaking it, and it may
b* laid to be the executors' property. 2 East, P. C. 499.
it seems quite settled, as above observed, that the proprietor of the house need cot be
actually within it at the time the offence is committed, provided it is one of his regular
Elaces of abode. For if he leaves it ammo revertendi, though no person resides there in
Lt absence, it will still be his mansion. As if a man has a house in town and another
in the country, and goes to the latter in the summer, the nocturnal breaking into either
with a felonious design will be burglarious. Fost. 77. And though a man leaves his
house and never means to live in it again, yet if he uses part of it as a shop, and lets a
servant and his family live and sleep in another part of it for fear the place should be
robbed, and lets the rest to lodgers, the habitation by his servant and family will be a
aabitation by him, and the shop may still be considered as part of his dwelling- house.
4S4
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fore we may safely conclude that the requisite of its being domus mansionalis is
only in the burglary of a private house, which is the most frequent, and in which
it is indispensably necessary, to form its guilt, that it must be in a mansion 01
dwelling-house. For no distant barn, warehouse, or the like are under the
same privileges, nor looked upon as a man's castle of defence; nor is a breaking
open of houses wherein no man resides, and which therefore for the time-being
are not mansion-houses, attended with the same circumstances of midnight
terror. A house, however, wherein a man sometimes resides, and which th6
flary,
awner though
hath only
no one
left be
forinaitshort
at theseason,
time ofanimo
the fact
revertendi,
committed.(x)
is the object
Andofifburthe
arn, stable, or warehouse be parcel of the mansion-house, and within the same
common fence,(y) though not under the same roof or contiguous, a burglary
may be committed therein ; for the capital house protects and privileges all its
branches and appurtenances, if within the curtilage or home-stall.(.j) A chamber
in a college or an inn of court, where each inhabitant hath a distinct property,
is, to all other purposes as well as this, the mansion-house of the owner.(a) So
also is a room or lodging in any private house the mansion for the time-being
of the lodger, if the owner doth not himself dwell in the house, or if he and the
lodger enter by different outward doors. But if the owner himself lies in the
house, and hath but one outward door, at which he and his lodgers enter, such
lodgers seem only to be inmates and all their apartments to be parcel of the
one dwelling-house of the owner.(6) Thus, too, the house of a corporation inha
bited in separate apartments by the officers of the body corporate is the mansionhouse of the corporation, and not of the respective officers.(c) But if I hire a
shop, parcel of another man's house, and work or trade in it, but never lie there,
it is no dwelling-house, nor can burglary be committed therein, for by the lease
*it is severed from the rest of the house, and therefore is not the dwell- ing-house of him who occupies the other part ; neither can I be said to ^ "
dwell therein when I never lie there. (d) Neither can burglary be committed
in a tent or booth erected in a market or fair, though the owner may lodgo
therein ;(e) for the law regards thus highly nothing but permanent edifices; a
house or church, the wall or gate of a town; and though it may be the choice
of the owner to lodge in so fragile a tenement, yet his lodging there no more
makes it burglary to break it open than it would be to uncover a tilted wagon
in the same circumstances.
3. As to the manner of committing burglary : there must be both a breaking
and an entry to complete it. But they need not be both done at once ; for if a
hole be broken one night, and the same breakers enter the next night through
the same, they are burglars.(/) There must in general be an actual breaking ;
not a mere legal clausum fregit, (by leaping over invisible ideal boundaries, which
may constitute a civil trespass,) but a substantial and forcible irruption. As at
least by breaking or taking out the glass of, or otherwise opening, a window ;
picking a lock or opening it with a key; nay, by lifting up the latch of a door,
(•) 1 Hal. P. C. 666. Fort. 77.
(•) Fort. 38, 39.
m
(») 1Kiug
16 Geo.P.III.
bj all the judges.
Hal. P. P.C C.668.101.
(•)
Hal.vs.P. Garland,
C. 8*8. 1P.Hawk.
C. 104.
(•) 11 Hawk.
(•) 1 Hal. P. C. 556.
(/) 1 Hal. P. C. 663.
(») Ktlw. 84. lHaLP. C 666.
1 Burn, J. 24th ed. 503. Russ. & Ry. C. C. 442, S. C. But in an indictment for larceny
from a dwelling-house, where the prosecutor left his house without any intention of living
in it again, and intending to use it as a warehouse only, though he had persons (not of
his family) to sleep in it to guard the property, it was held it could not be considered the
prosecutors dwelling-house to support the charge. Russ. & Ry. C. C. 187. And if the
occupier of a house removes from it with his whole family and takes away so much of
his goods as to leave nothing fit for the accommodation of inmates, and has no settled
idea of returning to it, but rather intends to let it, the offence will be merely larceny.
Fost. 76. And the mere casual use of a tenement will not suffice ; and therefore the
circumstance of a servant sleeping in a barn, or porter in a warehouse, for particular and
temporary purposes, will not so operate as to make a violent entry in the night, in order
to steaJ, a burglary. 1 Hale, 557, 558.—Chitty.

226

PUBLIC WJJONGS

[Book IV

or uii loosing any other fastening which the owner has provided.* But if a per
son loaves his doors or windows open, it is his own folly and negligence, and if
a man enters therein it is no burglary ; yet, if he afterwards unlocks an inner
or chamber door, it is so.(y)10 But to come down a chimney is held a burglarious
entry; for that is as much closed as the nature of things will permit.(A) So,
also, to knock at the door, and upon opening it to rush in with a felonious
intent; or, under pretence of taking lodgings, to fall upon the landlord and rob
him; or to procure a constable to gain admittance, in order to search for traitors,
and then to bind the constable and rob the house ; all these entries have been
*2271 adjudged burglarious, though there was *no actual breaking; for the
J law will not suffer itself to be trifled with by such evasions, especially
nnJer the cloak of legal process.(i) And so, if a servant opens and enters his
master's chamber-door with a felonious design, or if any other person lodging
in the same house or in a public inn opens and enters another's door with such
evil intent, it is burglary. Nay, if the servant conspires with a robber and lets
him into the house by night, this is burglary in both;(A) for the servant is doing
an unlawful act, and the opportunity afforded him of doing it with greater ease
rather aggravates than extenuates the guilt. As for the entry, any the least
degree of it, with any part of the body, or with an instrument held in the hand,
is sufficient; as, to step over the threshold, to put a hand or a hook in at a win
dow to draw out goods, or a pistol to demand one's money, are all of them bur
glarious entries.(l)u The entry may be before the breaking, as well as after :
(») 1 Hal. P. C 663.
(») Stra. R81. 1 Hal. P. C. 663. 1 Hawk. P. a 103.
(»)
Hawk. P.
(») 1 Hal. P. C 656. 1 Hawk. P. C 103. Foet. 108.
(I) 11 Hawk.
P. C
C 102.
102. 1 Hal. P. C. 652.
• So to push open massive doors which shut by their own weight is burglarious, though
there is no actual fastening. 2 East, P. C. 487. Fulling down the sash of a window is a
breaking, though it has no fastening and is only kept in its place by the pulley-weight :
it is equally a breaking although there is an outer shutter which is not put to. Russ. &
Ky. C. C. 451. And where a window opens upon hinges, and is fastened by a wedge, so
that pushing against it will open it, forcing it open by pushing against it is sufficient to
constitute a breaking. Russ. & Ry. C. C. 355. But where the prisoner broke out of a
cellar by lifting up a heavy flap by which the cellar was closed on the outside next the
street, (the flap was not bolted, but it had bolts,) six of the learned judges were of opinion
that there was a sufficient breaking to constitute burglary; the remaining six were of a
contrary opinion. Russ. & Ry. C. C. 157. And it is to be observed that even when the
first entry is a mere trespass, being as per janua aperia, if the thief afterwards breaks open
any inner room, he will be guilty of burglary, (1 Hale, 553;) and this may be done by a
servant who sleeps in an adjacent room unlatching his master's door and entering his
apartment with intent to kill him. 1 Hale, 554. But lord Hale doubts whether a guest
at an inn is guilty of burglary by rising in the night, opening his own door, and stealing
goods from other rooms. 1 Hale, 554. And it seems certain that breaking open a chest
or trunk is not in itself burglarious, (Fost. 108, 109;) and, according to the better opinion,
the same principle applies to cupboards, presses, and other fixtures, which, though at
tached to the freehold, are intended only the better to supply the place of movable
depositories. Fost. 109.—Chittv.
" It will be burglary to unlatch an inner door with a felonious intent ; and whatever
would be a breaking of an outer door will also be a breaking of an inner door to consti
tute burglary. See 2 East, P. C. 488.
But it does not seem to be a burglary to break the doors of cupboards, presses, and
closets. Ibid.—Chittt.
11 So if the prisoner breaks open a shop-window and with his hand takes out goods,
the offence is complete. Fost. 107. Buss. & Ry. C. C. 499, S. P. Introducing the hand
between the glass of an outer window and an inner shutter is sufficient entry to consti
tute burglary. Russ. 4 Ry. C. C. 341. And where several having broken open a house,
and, attempting to enter, are opposed by the owner, and in making a pass at him the
hand of one of the party is within the threshold, he will be guilty of burglary. 1 Hale,
553. If, however, an instrument has been thrust into the window, not for the purpose
of taking out property, but only calculated to form the aperture, this will not be regarded
as an entry, (1 Leach, 406;) or if a house be broken open, and the owner, through the
fear occasioned by the circumstance, throw out his money, the burglary will not be com
pleted. 1 Hale, 555. It seems doubtful whether shooting through a window is sufficient
by the entry of tho shot discharged ; but it seems the better opinion that it is, as in this
case * felony by killing is as much attempted as in the introduction of an instrument a
4*6
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for, by statute 12 Anne, c. 7, if a person enters into the dwelling-house of another
without breaking in, either by day or by night, with intent to commit felony,
or being in such a house shall commit any felony, and shall in the night break
out of the same, this is declared to be burglary, there having before been different
opinions concerning it, lord Bacon(m) holding the affirmative and Sir Matthew
Hale(w) the negative. But it is universally agreed that there must be both a
plete
breaking,
the burglary."
either in fact or by implication, and also an entry, in order to com4. As to the intent ; it is clear that such breaking and entry must be with
a felonious intent, otherwise it is only a trespass. And it is the same whether
such intention be actually carried into execution, or only demonstrated by some
attempt or overt act, of which the jury is to judge. And therefore such a
breach and entry of a house as has been before described, by night, with
intent to commit a robbery, *a murder, a rape, or any other felony, is
*228
burglary ; whether the thing be actually perpetrated or not. Nor does
it make any difference whether the offence were felony at common law, or only
created so by statute ; since that statute which makes an offence felony gives
it incidentally all the properties of a felony at common law.(o)1*
Thus much for the nature of burglary, which is a felony at common law
but within the benefit of clergy. The statutes, however, of 1 Edw. VI. c. 12,
and 18 Eliz. c. 7, take away clergy from the principals, and that of 3 & 4 W. and
M. c. 9, from all abettors and accessories before the fact.(p) And, in like
manner, the law of Athens, which punished no simple theft with death, made
burglary a capital crime.(5)"
(»)
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steal thetostock
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{P ■ Burglary in any house belonging to the Plate^laas («) Pott. Antlq. b. 1. c. 26.
felony by stealing is attempted. 1 Hale, 555. Hawk. b. i. c. 38, s. 7. See 4 Camp. 220.
1 Stark. 58.—Chittt.
u The act now in force is 7 4 8 Geo. IV. c. 27.—Chittt.
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and steals it, the entry is not burglarious, because there was no felony in the original
taking. 1 Show. 53. And even where prisoners were proved to have broken open a
house in the night-time, to recover teas seized for want of a legal permit for the use of
the person from whom they were taken, an indictment for burglary with intent to steal
was holden not to be supported. 2 East, P. C. 510.—Chittt.
14 The punishment of this crime now varies according to the circumstances under which
it is committed, it being enacted, by stat. 1 Vict. c. 86, s. 2, that whoever shall bur
glariously break and enter into any dwelling-house, and shall assault with intent to
murder any person being therein, or shall stab, cut, wound, beat, or strike such person,
Bhall be guilty of felony punishable with death ; but, by s. 3, the simple crime of burglary
is punishable only with transportation for life or for not less than ten years, or imprison
ment for three years,—and now penal servitude may be substituted. And now, further,
by stat. 14 & 15 Vict. c. 19, ss. 1, 2, any person found by night armed with any dangerous
weapon, with intent to enter any dwelling and to commit felony therein, or found in the
possession, without lawful excuse, of housebreaking instruments, or with his face black
ened or disguised, or found by night in any building with intent to commit any felony,
shall be guilty of a misdemeanour, punishable with imprisonment, with or without hard
Uboui, not exceeding three years,—and now with penal servitude.—Stewart.
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CHAPTEE XVII.
OF OFFENCES AGAINST PRIVATE PROPERTY.
•2291
*The next and last species of offences against private subjects are
J such as more immediately affect their property. Of which there are
two which are attended with a breach of the peace ; larceny and malicious mis
chief; and one that is equally injurious to the rights of property, but attended
with no act of violence, which is the crime of forgery. Of these three in their
order.
guished
I. Larceny,
by the or
lawtheft,
into two
by contraction
sorts : the one
forcalled
latrociny,
simple larceny,
latrocinium,
or plain
is distin
thef
unaccompanied with any other atrocious circumstance ; and mixed or compound
larceny, which also includes in it the aggravation of a taking from one's house
or person.1
And, first, of simple larceny, which, when it is the stealing of goods above the
value of twelve-pence, is called grand larceny ; when of goods to that value, or
under, is petit larceny; offences which are considerably distinguished in their
punishment, but not otherwise. I shall therefore first consider the nature of
simple larceny in general, and then shall observe the different degrees of
punishment inflicted on its two several branches.
Simple larceny, then, is " the felonious taking and carrying away of the per*2301 80nal g°°ds of another." This *offence certainly commenced then,
J whenever it was, that the bounds of property, or laws of meum and tuum,
were established. How far such an offence can exist in a state of nature,
where all things are held to be common, is a question that may be solved
with very little difficulty. The disturbance of any individual in the occupation
of what he has seized to his present use seems to be the only offence of this
kind incident to such a state. But, unquestionably, in social communities,
when property is established, the necessity whereof we have formerly seen,(a)
any violation of that property is subject to be punished by the laws of society;
though how far that punishment shall extend is matter of considerable doubt.
At present we will examine the nature of theft, or larceny, as laid down in the
foregoing definition.
(») See book il. p. 8, 4c.
1 By stat. 7 & 8 Geo. IV. c. 29, s. 2, it is enacted " that the distinction between grand
and petit larceny shall be abolished, and every larceny, whatever be the value of the
property stolen, shall be deemed to be of the same nature, and shall be subject to the
name incidents in all respects, as grand larceny was before the commencement of this
act ; and every court whose power as to the trial of larceny was before the commence
ment of this act limited to petty larceny shall have power to try every case of larceny
the punishment of which cannot exceed the punishment hereinafter mentioned for
simple larceny, and also to try all accessories to such larceny."
By sect. 3, every person convicted of simple larceny, or of any felony thereby made
punishable like simple larceny, shall (except in the cases thereinafter otherwise pro
vided for) be liable to transportation for seven years, or imprisonment not exceeding
two years, and, if a male, to one, two, or three public whippings ; and, by sect. 4, where
the sentence is imprisonment, the courts have a discretionary power to award hard
labour or solitary confinement in addition. This observation has been introduced here
that the reader may observe how far the present provisions of the law vary from the text
iii his progress through this important chapter, and to remind him that the subtle dis
tinctions between grand and petty larceny are now entirely abolished.
By sect. 61, in every felony punishable under this act, every principal in the second
degree, and every accessory before the fact, shall be punishable with death, or otherwise,
in the same manner as the principal in the first degree ; and every accessory after the
fact (except only a receiver of stolen property) shall on conviction be liable to imprison
ment for any term not exceeding two years ; and every person aiding, abetting, counsel
ling, or procuring the commission of any misdemeanour punishable under this act, shall
ne liable to be indicted and punished as a principal offender. As to the venue in casea
of larceny see 7 Geo. IV. c. « 1, ss. 12, 13.—Chitty.
4o8
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I. It muBt be a taking.' This implies the consent of the owner to De wanting.
■ The cases upon this important requisite of the offence of larceny are so numerous,
and the distinctions so subtle, that it will be necessary to go into considerable detail to
give a complete view of the law upon the subject. See, in general, 3 Chitt. Crim. L. 2d
ed. 917 to 924.
1st. Where the offender lawfully acquired the possession of the goods, but under a bare charge, the
owner still retaining his property in them, the offender will be guilty of larceny at common law
in embezzling them. Thus, in addition to the instances put by the learned author, of the
butler, the shepherd, and guest at an inn, if a master deliver property into the handt of
a servant for a special purpose, as to leave it at the house of a friend, or to get change,
or deposit with a banker, the servant will be guilty of felony in applying it to his own
use, for it still remains in the constructive possession of its owner. 2 Leach, 870, 942 ;
and see 2 East, P. C. 563 ; sed vide East, P. C. 562. R. & R. C. C. 215. 4 Taunt. 258, S. C.
If a banker's clerk is sent to the money-room to bring cash for a particular purpose, and
he takes the opportunity of secreting some for his own use, (1 Leach, 344,) he is guilty
of larceny. And see 1 Leach, 251. Kelw. 33. Cowp. 294. And if several persons play
together at cards, and deposit money for that purpose, not parting with their property
therein, and one sweep it all away and take it to himself, he will be guilty of theft, if the
jury find that he acted with a felonious design. 1 Leach, 270. Cald. 295. So if there
be a plan to cheat a man of his property, under colour of a bet, and he parts with the
possession only, to deposit as a stake with one of the confederates, the taking by such con
federate is felonious. Russ. & Ry. C. C. 413. And if a bag of wheat be delivered to a
warehouseman for safe custody, and he take the wheat out of the bag and dispose of it,
it is larceny. Russ. & Ry. C. C. 337. And where a banker's clerk took notes from the
till, under colour of a check from a third person, which check he obtained by having
entered a fictitious balance in the books in favour of that person, it was held he was
guilty of felony, the fraudulent obtaining the check being nothing more than mere
machinery to effect his purpose. 4 Taunt. 304. R. & R. C. C. 221, S. C. 2 Leach, C. C.
1083. And where one employed as a clerk in the daytime, but not residing in the
house, embezzles a bill of exchange which he received from his master in the usual
course of business, with directions to transmit it by the post to a correspondent, it was
held larceny. 2 East, P. C. 565 ; and see 2 Chitt. C. L. 2d ed. 917, b. And where goods
have not been actually reduced into the owner's possession, yet if he has intrusted another
to deliver them to his servant, and they are delivered accordingly, and the servant em
bezzle them, he will be guilty of larceny ; as where a corn-factor, having purchased a
cargo of oats on board a ship, sent his servant with his barge to receive part of the oata
in loose bulk, and the servant ordered some of them to be put into sacks, which he after
wards embezzled, this was holden larceny. 2 East, P. C. 1798. 2 Leach, 825.
The learned commentator has already noticed the 21 Hen. VIII. c. 7, making the
embezzlement of goods above the value of forty shillings felony, when intrusted to a
servant by his master. The act extends only to such persons who were servants to the
owner of the goods, both at the time of their delivery and when they were stolen. 1
Hawk. c. 33, s. 12. 2 East, P. C. 562. To bring the case within the act, the goods must
have been delivered to the servant to keep for the master; and the words "kept to the
use of the master" imply that they are to be returned to the master. 2 East, P. C. 562.
The act does not extend to goods the actual property of which were not in the master at
the time; and therefore it is said that if the property be changed, as by melting the
money down, or malting corn, and then it be taken away, it is not within the statute.
1 Hawk. c. 33, s. 15. 2 East, P. C. 563 ; ted quaere. See 1 Hawk. c. 33, s. 15. The act only
extends to where the owner has actually had them in his possession, and not where hia
servant has merely received them to his use. No wasting or consuming the goods ia
within the act, however wilful. Hawk. b. i. c. 33, s. 14.
2dly. Where the offender unlawfully acqtiired the possession of goods, as by fraud or force, <fcc,
with intent to steal them, the owner still retaining his property in them, such an offender will be
guilty of larceny in embezzling them. Therefore, in addition to the instances mentioned
in the text, hiring a horse on pretence of taking a journey, and immediately selling it,
is larceny, because the jury found the defendant acted animo furandi in making the con
tract, and the parting with the possession had not changed the nature of the property.
2 East, P. C. 685. 1 Leach, 212 ; and see 2 Leach, 420. 2 East, P. C. 691. So, obtaining
a horse by pretending another person wanted to hire it to go to B., but in truth with
intent to steal it, and not going to B., but taking the horse elsewhere and selling it, is
larceny. 1 Leach, 409. 2 East, P. C. 689. So where the prisoner, intending to steal the
mail-bags from a post-office, procured them to be let down to nim by a string from the
window of the post-office, under pretence that he was the mail-guard, he was held guilty
of larceny. 2 East, P. C. 603. It is larceny for a person hired tor the special purpose of
driving sheep to a fair to convert them to his own use, he having the intention so to do
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Th srefore no delivery of the goods from the owner to the offer der, upon trust,
can ground a larceny. As if A. lends B. a horse, and he rides away with him ;
or if I send goods by a carrier, and he carries them away ; theso are no larat the time of receiving them from the owner. 1 Ry. & M. C. C. 87 And where a man
ordered a pair of candlesticks from a silversmith, to be paid for on delivery, to be sent
to his lodgings, whither they were sent accordingly, with a bill of parcols, by a servant,
and the prisoner, contriving to send the servant back under some pretence, kept the
goods, it was holden larceny. Cited in 2 Leach, 420. And if a sale of goods is not com
pleted,
tion wasand
to defraud,
the pretended
he is guilty
purchasor
of stealing,
absconds
(1 with
Leach,
them,
92;)and
and from
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the first
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from
another by ring-dropping is a similar offence, if there was an original design to steal, (1
Leach, 238; 2 Leach, 572;) and where the owner of goods sends them by a servant, to be
delivered to A., and B., pretending to be A., obtains them from him, B. is guilty of larceny.
2 East, P. C. 673. So where the prisoner, pretending to be the servant of a person who had
bought a chest of tea deposited at the East India Company's warehouse, got a request'
paper and permit for the chest, and took it away with the assent of a person in the com
pany's service who had the charge of it, this was held felony. R. & Ry. C. C. 173. So to
obtain a bill of exchange from an endorsee under a pretence of getting it discounted, is
felony, if the jury find that the party did not intend to leave the bill in the possession
of the defendant previous to receiving the money to be obtained on his credit, and that
he undertook to discount with intent to convert it to his own use, (1 Leach, 294;) and it
seems that if a person procure possession of a house with an intent to steal the lead
affixed to it, he may be indicted, on the 4 Geo. II. c. 32, for the statutable larceny. 2
Leach, 850.
In all these cases the defendant's original design in obtaining the goods was felonious,
and the owner never parted with his property therein ; for where either is not the case
there can be no larceny, as will appear from the following instances. Thus, where a
house was burning and a neighbour took some of the goods, apparently to save them from
the flames, and afterwards converted them to his own use, it was holden no felony, be
cause the jury thought the original design honest. 1 Leach, 411, notes. And it is certain
that if the property in effects be given voluntarily, whatever false pretence has been used
to obtain it, no felony can be committed. 1 Hale P. C. 506. R. & R. C. C. 225, S. P. Thus,
obtaining silver on pretence of sending a half-guinea presently in exchange is no felony.
2 East, P. C. 672. So, writing a letter in the name of a third person to borrow money,
which he obtains by that fraud, is only a misdemeanour, (2 East, P. C. 673;) and it makes
no difference, in these cases, that the credit was obtained by fraudulently using the name
of another to whom it was intended to be given, (1 Leach, 303, notes. 2 East, P. C. 073.
R. & R. C. C. 225 ;) and if a horse-dealer delivers a horse to another on his promise to
return immediately and pay for it, the party's riding off and not returning is no felony.
1 Leach, 467. 2 East, P. C. 669. So if a tradesman sells goods to a stranger as for ready
money, and sends them to him by a servant, who delivers them and takes in payment
for them bills which prove to be mere fabrications, this will be no larceny, though the
party took his lodgings for the express purpose of obtaining the goods by fraud ; because
the owner parted with his property. 2 Leach, 614. So fraudulently winning money at
gaming, where the injured party really intended to play, is no larceny, though a conspi
racy to defraud appear in evidence. 2 Leach, 610. So brokers, bankers, or agents em
bezzling securities deposited with them for security or any special purpose are not guilty
of larceny, (4 Taunt. 258. 2 Leach, 1054. R. & R. C. C. 215, S. C. ;) but this decision occa
sioned the 52 Geo. III. c. 63 to be passed, making it a misdemeanour in brokers, bankers,
and others to embezzle securities deposited with them for safe custody or for any special
purpose, in violation of good faith and contrary to the special purpose for which they
were deposited. Thus, in all cases where a voluntary delivering by the prosecutor is
the defence to be relied on, two questions arise: first, whether the property was parted
with by the owner ; secondly, whether, supposing it was not, the prisoner, at the time
he obtained it, conceived a felonious design. In the first case, no fraud or breach of
trust can make a conversion larceny; in the second, the complexion of the offence must
depend on the felonious design.
3dly. Where the offender lawfully acquired the possession of and qualified property in goods under
rolour of bailment, but with the intention ofstealing them ; or where the bailment has been determined either
In/ the wrongful act of the offender or by the intention of the parlies, if he afterwards embezzle such
goods he will be guilty of larceny. For in the first case, after the determination of the
special contract by any plain and unequivocal wrongful act of the bailee inconsistent with
that contract, the property, as against the bailee, reverts to the owner, although the actual
possession remain in the bailee. 2 East, P. C. 691, 627. The most remarkable case of thi*
description is that of a carrier pointed out by the learned commentator. So the etinver
lion of money with a felonious intent, which was found in a bureau delivered to a car♦90
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cenies.(i) But if the carrier opens a bale or pack of goods, or pierces a vessel
of wine, and takes away part thereof, or if he carries it to the place appointed
and afterwards takes away the whole, these are larcenies ;(c) for here the
(») 1 Hal. P. C. 801.
(•) 3 Inat. 107.
penter to be repaired, by breaking it open, when there was no necessity for so doing foi
the purpose of repairs, will amount to a larceny, (8 Ves. 405. 2 Leach, 952. 2 Russ. 1045 ;)
and in the same case it was said that if a pocket-book containing bank-notes were left in
the pocket of a coat sent to be mended, and the tailor took the pocket-book out of the
pocket and the notes out of the pocket-book with a felonious intent, it would amount to
a felony. If the master and owner of a ship steal some of the goods delivered to him to
carry, it is not larceny in him, unless he took the goods out of their package; nor, if lar
ceny, would it be an offence within 24 Geo. II. c. 45. R. & R. C. C. 92. And if corn be Bent
to a miller to grind and he take part of it he will be guilty of felony, (1 Roll. Abr. 73 ;) but
where forty bags of wheat were sent to the prisoner, a warehouseman, for safe custody until
sold by the prosecutor, and the prisoner's servant, by direction of the prisoner, emptied four
of the bags and mixed their contents with other inferior wheat, and part of the mixture was
disposed ofby the prisoner and the remainder was placed in the prosecutor's bags which had
thus been emptied, and there was no severing of any part of the wheat in any one bag with
intent to embezzle that part only which was so severed, the prisoner was held guilty of lar
ceny in taking the wheat out of the bag. R. & R. C. C. 337. And where property which the
prosecutors had bought was weighed out in the presence of their clerk and delivered to
their carter's servant to cart, who let other persons take away the cart and dispose of the
property for his benefit jointly with that of the other persons, it was held that the carter's
servant was not guilty of a mere breach of trust, but that he as well as the other persons
were guilty of larceny at common law. Russ. & Ry. C. C. 125 ; and see 2 East, P. C. 568
to 574, 695 to 698. But in all these cases the defendant must have had an intention of
stealing the property at the time it was delivered to him. R. & R. C. C. 441, overruling
2 East, P. C. 690, 694. 2 Russ. 1089, 1090. 1 R. & M. C. C. 87.
4thly. Where the offender has the qualified property and actual possession of the goods at the time
of the embezzlement, he will not be guilty of larceny at common law. Thus, where a servant
or clerk had received property for the use of his master, and the master never had any
other possession than such possession by his servant or clerk, it was doubted whether the
latter was guilty of felony in stealing such property or was guilty merely of a breach of
trust. 2 Leach, 835. Hale, 668. East, P. C. 570, 571. And see 4 Taunt. 258. Russ. 4
Ry. C. C. 215, S. C. 2 Leach, C. C. 1054. So a cashier of the bank could not be guilty
of felony in embezzling an India bond which he had received from the court of chancery
and was in his actual as well as constructive possession. 1 Leach, 28. So if a clerk re
ceived money of a customer, and without at all putting it in the till converted it to his
own use, he was guilty only of a breach of trust ; though, had he once deposited it and
then taken it again, he would have been guilty of felony. 2 Leach, 835.
ment
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the offence punishable with transportation for fourteen years. This act extends only to
such servants as are employed to receive money, and to instances in which they receive
money by virtue of their employment. It seems an apprentice, though under the age
of eighteen, is within the act, (R. & R. C. C. 80;) so is a female servant. R. & 11. C. C.
267. A person employed upon commission to travel for orders and to collect debts is a
clerk within the act, though he is employed by many different houses on each journey,
and pays his own expenses out of his commission on each journey, and does not live with
any of his employers nor act in any of their counting-houses. R. & R. C. C. 198. So a
servant in the employment of A. & B., who are partners, is the servant of each, and if
he embezzle the private money of one may be charged, under the act, as the servant of
that individual partner. 3 Stark. C. N. P. 70. A man is sufficiently a servant within the
act although he is only occasionally employed when he has nothing else to do; and it is
sufficient if he was employed to receive the money he embezzled, though receiving money
may not be in his usual employment, and although it was the only instance in which he
itm so employed. R. & Ry. C. C. 299. A clerk intrusted to receive money at name from
out-door collectors received it abroad from out-door customers, it was held that such re•eipt of money may be considered, "by virtue of his employment," within the act, though
it is beyond the limits in which he is authorized to receive money from his employers.
R. & Ry. C. C. 319. So if a servant, generally employed by his master to receive sums of
one description and at one place only, is employed by him in a particular instance to
receive a sum of a different description and at a different place, this latter sum is to be
considered as received by him by virtue of his employment ; for he fills the character of
•ervant, as it is by being employed as servant he receives the money. R. & Ry. C. C. 516.
Where the owner of a colliery employed the prisoner as captain of one of his barges, tn
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animus furandi is manifest; since in the first case he had otherwise no induce
ment to open the goods, and in the second the trust was determined, the
delivery having taken its effect. But bare non-delivery shall not, of course,
be intended to arise from a felonious design, since that may happen
from a variety of other accidents. Neither by the common law was it larceny
in any servant to run away with the goods committed to him to keep, but
only a breach of civil trust. But, by statute 33 Hen. VI. c. 1, the servants of
persons deceased, accused of embezzling their masters' goods, may, by writ
*931 1 ou* °^ c^ancelT (issued by the advice of *the chief justices and chiei
J baron, or any two of them') and proclamation made thereupon, be sum
moned to appear personally in tne court of king's bench to answer their
masters' executors in any civil suit for such goods, and shall, on default of
carry out and sell coal, and paid him for his labour by allowing him two-thirds of the
price for which he sold the coals, after deducting the price charged at the colliery, he
ceny
was held
within
a servant
the act.within
R. & the
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for articles made of his master's materials, which he embezzled, was held within the act,
though he made the articles and was to have a given portion of the price for making
them. Russ. & Ry. C. C. 145. The act is not confined to clerks and servants of persons
in trade : it extends to the clerks and servants employed to receive of all persons what
ever. Therefore, where the overseers of a township employed the prisoner as theif
accountant and treasurer, and he received and paid all the money receivable or payable
on their account, he received a sum and embezzled it, he was held a clerk and servant
within the act. R. & R. C. C. 349. 2 Stark. C. N. P. 349, S. C. If a servant, imme
diately on receiving a sum for his masters, enters a smaller in his book, and ultimately
account to his master for the smaller sum only, he may be considered as embezzling the
difference at the time he made the entry ; and it will make no difference though he
received other sums for his master on the same day, and in paying them and the smaller
sum to his master together he might give his master every piece of money or note he
received at the time he made the false entry. R. & R. C. C. 463. 3 Stark. N. P. C. 67,
S. C. It seems the act does not apply to cases which were larceny at common law. 2
Leach, C. C. 1033. R. & R. C. C. 160, S. C. Peck's case, cor. Park, J. Staffordshire Sum.
Ass. 1817. 3 Stark. Evid. 842. It is questionable, therefore, whether, if a servant receives
money from his master to pay C, and does not pay it, he can be indicted for embezzle
ment, (Russ. & Ry. C. C. 267 ;) but as counts for larceny at common law and for embezzle
ment under the statute may be joined in the same indictment, any difficulty in this
respect may be avoided. See 3 M. & S. 549, 550. Although property has been in the
possession of the prisoner's masters, and they only intrust the custody of such property
to a third person to try the honesty of their servant, if the servant receives it from such
third person and embezzles it, it is an offence within the act. R. & R. C. C. 160. 2
Leach, 1033, S. C.
Party stealing his own Goods, &c.—Besides the cases already mentioned in the text, if a
man steals his own goods from his own bailee, though he has no intent to charge the
bailee, but his intent is to defraud the king, yet if the bailee had an interest in the pos
session and could have withheld it from the owner, the taking is a larceny. R. & R. C
C. 470. 3 Burn, J., 24th ed., 240, S. C. And a man may be accessory after the fact to a
larceny committed on himself by receiving and harbouring the thief instead of bringing
him to justice, (Fost. 123;) but a joint tenant in common of effects cannot be guilty of
larceny in appropriating the whole to his own purpose, (1 Hale, 513 ;) but if a part-owner
of property steal it from the person in whose custody it is and who is responsible for its
lafeiy, he is guilty of larceny. R. & R. C. C. 478. 3 Burn, J., 24th ed., 241, S. C. Nor
can a wife commit larceny of her husband's goods, because his custody is in law hers,
and they are considered as one person. 1 Hale, 514. On the same ground, no third
person can be guilty of larceny by receiving the husband's goods from the wife; and if
she Keep the key of the place where the property is kept, her privity will be presumed,
and the defendant must be acquitted. 1 Leach, 47. See 1 Hale, 45, 516. Kel. 37.
T/ie taking must always be against the will of the owner, (1 Leach, 47;) but if the owner, in
order to detect a number of men in the act of stealing, directs a servant to appear to
encourage the design and lead them on till the offence is complete, so long as he did not
induce the original intent, but only provided for its discovery after it was formed, the
criminality of the thieves will not be destroyed. 2 Leach, 913. So if a man be suspected
of an intent to steal, and another, to try him, leaves property in his way which he takes,
he is guilty of larceny. 2 Leach, 921. And if, on thieves breaking in to plunder a house,
a servant, by desire of his master, show them where the plate is kept which they remove^
th:s circumstance will not affect the crime. 2 Leach, 922.—Chittt.
492
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appearance, be attainted of felony. And, by statute 21 Hen. VIII. c. 7, if any
servant embezzles his master's goods to the value of forty shillings, it is made
felony ; except in apprentices, and servants under eighteen years old.* But if
he had not the possession, but only the care and oversight, of the goods, as the
butler of the plate, the shepherd of the sheep, and the like, the embezzling of
them is felony at common law.(<2) So if a guest robs his inn or tavern of a piece
of plate, it is larceny; for he hath not the possession delivered to him, but merely
the use ;(e) and so it is declared to be by statutes 3 & 4 W. and M. c. 9 if a
lodger runs away with the goods from his ready-furnished lodgings.* Under
(<) 1 Hal. P. C 506.
(•) l Hawk. P. C 90.
■ The above statutes, with others on the same subject, are repealed, by the 7 A 8 Geo.
IV. o. 27 ; and by the 7 A 8 Geo. IV. c. 29, $ 46, any clerk or servant stealing any chattel,
money, or valuable security belonging to, or in the possession or power of, his master, is
punishable with transportation for any term not exceeding fourteen years and not less
than seven, or with imprisonment for any term not exceeding three years, with whip
pings. S. 47 enacts that any clerk or servant, or person employed as such, receiving or
taking, by virtue of such employment, into his possession any chattel, money, or valuable
security, for, or in the name or on the account of, his master, and fraudulently embez
zling the same or any part thereof, shall be deemed to have feloniously stolen the same
from his master, although such chattel, Ac. was not received into the master's possession
otherwise than by the actual possession of such clerk or servant or other person so em
ployed, and shall be liable to any of the punishments set forth in s. 45. By s. 48, "for
preventing the difficulties that have been experienced in the prosecution of the lastmentioned offenders," it is enacted "that it shall be lawful to charge in the indictment,
and proceed against the offender for, any number of distinct acts of embezzlement, not
exceeding three, which may have been committed by him against the same master within
the space of six calendar months from the first to the last of such acts ; and in every
such indictment, except where the offence shall relate to any chattel, it shall bo sufficient
to allege the embezzlement to be of money, without specifying any particular coin or
valuable security; and such allegation, so far as regards the description of the property,
shall be sustained, if the offender shall be proved to have embezzled any amount, although
the particular species of coin or valuable security of which such amount was composed
shall not be proved; or if he shall be proved to have embezzled any piece of coin or valu
able security, or any portion of the value thereof, although such piece of coin or
valuable security may have been delivered to him in order that some part of the value
thereof should be returned to the party delivering the same, and such part shall have
been returned accordingly." Each act of embezzlement should be set forth in a sepa
rate count ; and the prosecutor cannot be compelled to elect which he will singly proceed
upon. The indictment need not state from whom the money alleged to have beon em
bezzled was received. Rex vs. Beacall, 1 C. & P. 454. The day laid is not material By
statute 5 Geo. IV. c. 20, s. 10, persons employed in the post-office embezzling notes, par
liamentary proceedings, or newspapers, Ac. are guilty of a misdemeanour, and punishable
by fine and imprisonment, the offence to be tried either where committed or where the
offender is apprehended.
By 7 & 8 Geo. IV. c. 29, s. 49, bankers, merchants, brokers, attorneys, and other agents,
embezzling money intrusted to them to be applied to any special purpose, or embezzling
any
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s. 46. S. 50 provides that the act shall not affect trustees or mortgagees, nor bankers,
Ac. receiving money due on securities, or disposing of securities on which they have a
lien. By s. 51, factors pledging for their own use any goods, or documents relating to
goods, intrusted to them for the purpose of sale, are guilty of a misdemeanour, and
punishable by transportation for fourteen or seven years, or by fine and imprisonment,
as the court shall award,—the clause not to extend to cases where the pledge does not excoed the amount of their lien. And, by s. 52, these provisions as to agents shall not
lessen any remedy which the party aggrieved previously had at law or in equity. A per
son intrusted, as a private friend, with a bill to get it discounted, and converting it to his
own use, is not an agent within the meaning of the act. Rex vs. Prince, 2 C. & P. 517.-Chittt.
4 Repealed, by 7 & 8 Geo. IV. c. 27 ; and, by 7 A 8 Geo. IV. c. 29, s. 45, it is enacted that
if any person shall steal any chattel or fixture let to be used by him in or with any house
or lodging, he shall be guilty of felony, and be punished as for simple larceny; and the
ndictment may be preferred in the common form as for larceny, and as if the offender
were not a tenant or lodger ; and in either case the property may be laid in the owner or
person letting to hire. In Healey's case. R A M. 1. it was considered unnecessary to
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some circumstances also a man may be guilty of felony in taking his own
goods ; as if he steals them from a pawnbroker, or any one to whom he hath
delivered and intrusted them, with intent to charge such bailee with the value;
or if he robs his own messenger on the road, with an intent to charge the hun
dred with the loss according to the statute of Winchester^/)
2. There must not only be a taking, but a carrying away;1 cepit et asportavit
was the old law-Latin. A bare removal from the place in which he found the
goods, though the thief does not quite make off with them, is a sufficient aspor
tation or carrying away. As, if a man be leading another's horse out of a close,
and be apprehended in the fact; or if a guest, stealing goods out of an inn, haa
removed them from his chamber down-stairs; these have been adjudged suffi
cient carryings away to constitute a larceny.(^) Or if a thief, intending to steal
plate, takes it out of a chest in which it was and lays it down upon the floor,
but is surprised before he can make his escape with it, this is larceny. (A)
*2321
*3. This taking and carrying away must also be felonious; that is, done
J animo furandi: or, as the civil law expresses it, lucri causa.(i)* This ro(/) Font. 123, 124.
(») 1 Hawk. P. C. 93.
If) 3 but 108, 109.
(<) Inet. 4, 1, 1.
state by whom the lodging was let, the judges holding that the letting might be stated
either according to the fact or according to the legal operation. The statement as to the
party by whom the lodging is let would be regulated by this case under the present act.—
Chittv.
6 If a thief cut a belt on which a purse is hung and it drops to the ground where he
leaves it, or if he compel a man to lay down goods which he is carrying, and is appre
hended before he raises them from the ground, the crime is incomplete. 1 Leach, 322,
n. b. 1 Hale, 533. And if goods are tied to a string, which is fastened at one end to a
counter, and a person, intending to steal them, takes hold of the other and removes them
towards the door as far as the string will permit him, this will be no felony. So where
the prosecutor had his keys tied to the strings of his purse in his pocket, which the pri
soner endeavoured to take from him and was detected with the purse in his hand, out
the strings still hung to the pocket by the keys, this was holden to be no asportation,
and therefore no larceny was committed. 1 Leach, 321, n. a. 1 Hale, 508. But a very
slight asportation will suffice. Thus, to snatch a diamond from a lady's ear which is in
stantly dropped among the curls of her hair. (1 Leach, 320. 2 East, P. C. 557;) to re
move sheets from a bed and carry them into an adjoining room, (1 Leach, 222, in notes,)
—to take plate from a trunk and lay it on the floor with intent to carry it away, (ibid,) —
and to remove a package from one part of a wagon to another with a view to steal it, (1
Leach, 236,) have respectively been holden to be felonies; and where the prisoner had
lifted up a bag from the bottom of a boot of a coach but was detected before he had got it
out, it did not appear that it was entirely removed from the space it at first occupied in the
boot, but the raising it from the bottom had completely removed each part of it from the
space that specific part occupied, this was held a complete asportation. 1 Ey. & Moody,
C. C. 14. But if the defendant merely change the position of a package from lying end
ways to lengthways, for the greater convenience of taking out its contents, and cuts the
outside of it for that purpose, but is detected before he has* taken any thing, there will be
no larceny committed. Id. ibid, in notes. Where it is one continuing transaction,
though there be several distinct asportations in law by several persons, yet all may be
indicted as principals who concur in the felony before the final carrying away of the
goods from the virtual custody of the owner, (2 East, P. C. 557;) but two cannot be con
victed upon an indictment charging a joint larceny, unless there be evidence to satisfy c
jury that they were concerned in a joint taking. 2 Stark, on Evidence, 840. If one steal
another man's goods, and afterwards another stealeth from him, the owner may prose
cute the first or the second felon at his choice. Dalt. c. 162. There is no occasion that
the carrying away be by the hand of the party accused ; for if he procured an innocent
agent, as a child or a lunatic, to take the property, or if he obtained it from the sheriff
by a replevin, without the slightest colour of title, and with a felonious design, he will
himself be a principal offender. Hawk. b. 1, c. 33, s. 12.—Chitty.
• The felonious quality consists in the intention of the prisoner to defraud the owner
and to apply the thing stolen to his own use; and it is not necessary that the taking
should be done lucri causa: taking with an intent to destroy will be sufficient to consti
tute the offence if done to serve the prisoner or another person, though not in a pecu
niary way. K. & R. C. C. 292. In a late singular case it was determined that where a
servant clandestinely took his master's corn, though to give it to his master's horses, he
was guilty of larceny, the servant in some degrei; being lit My to diminish his labour
494
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quisite, besides excusing those who labour under incapacities of mind or will,
(of whom we spoke sufficiently at the entrance of this book,)(A) indemnifies also
mere trespassers and other petty offenders. As, if a servant takes his master's
horse without his knowledge and brings him home again; if a neighbour takes
another's plough that is left in the field and uses it upon his own land and then
returns it; if, under colour of arrear of rent where none is due, I distrain another's
cattle or seize them; all these are misdemeanours and trespasses, but no felonies. (Z)
The ordinary discovery of a felonious intent is where the party doth it clandes
tinely, or, being charged with the fact, denies it. But this is by no means the
only criterion of criminality; for in cases that may amount to larceny the va
riety of circumstances is so great and the complications thereof so mingled that
it is impossible to recount all those which may evidence a felonious intent or
animumfurandi; wherefore they must be left to the due and attentive considera
tion of the court and jury.
4. This felonious taking and carrying away must be of the personal goods of
another; for if they are things real, or savour of the realty, larceny at the com
mon law cannot be committed of them. Lands, tenements, and hereditaments
(either corporeal or incorporeal) cannot in their nature be taken and carried
away. And of things likewise that adhere to the freehold, as corn, grass, trees,
and the like, or lead upon a house, no larceny could be committed, by the rules
of the common law, but the severance of them was, and in many things is still,
merely a trespass, which depended on a subtilty in the legal notions of our
ancestors. These things were parcel of the real estate, and therefore, while
(») See page 20.
01 Hal. P. C. 609.
thereby. B. A R. C. C. 307. 3 Burn, J., 24th ed. 209. See a late case, Russ. A Ry. C.
C. 118, under very particular circumstances. It is sufficient if the prisoner intend to
appropriate the value of the chattel and not the chattel itself to his own use, as where
the owner of goods steals them from his own servant or bailee in order to charge him
with the amount. 7 Hen. VI. f. 43. The intention must exist at the time of the taking ;
and no subsequent felonious intention will render the previous taking felonious.
We have seen that a taking by finding, and a subsequent conversion, will not amount
to a felony. 3 Inst. 108. 1 Hawk. c. 33, s. 2. 2 Russ. 1041. But if the goods are found
in the place where they are usually suffered to lie, as a horse on a common, cattle in the
owner's fields, or money in a place where it clearly appears the thief knew the owner to
have concealed it, (1 Hale, 507, 508. 2 East, P. C. 664,) or if the finder in any way know
the owner, or if there be any mark on the goods by which the owner can be ascertained,
(see 3 Burn, J., 24th ed., 213,) the taking will be felonious. So if a parcel be left in n
hackney-coach, and the driver open it, not merely from curiosity, but with a view to
appropriate part of its contents to his own use, or if the prosecutor order him to delivei
the package to the servant and he omits so to do, he will be guilty of felony. 2 East, P
C. 664. 1 Leach, 413, 415, and in notis.
Where the taking exists, but without fraud, it may amount only to a trespass. This
is also a point frequently depending on circumstantial evidence, and to be left for the
jury's decision. Thus, where the prisoners entered another's stable at night and took
out his horses, and rode them thirty-two miles and left them at an inn, and were after
wards found pursuing their journey on foot, they were held to have committed only a
trespass, and not a felony. 2 East, P. C. 662. It depends also on circumstances what
offence it is to force a man in the possession of goods to sell them : if the defendant takes
pass
them; ifand
lessthrows
were offered,
down more
it would
thanprobably
their value,
be regarded
it will be
as evidence
felony. that
1 East,
it was
Rep.only
615, tree636.
And it seems that the taking may be only a trespass where the original assault was felo
nious. Thus, if a man searches the pockets of another for money and finds none, and
afterwards throws the saddle from his horse on the ground and scatters bread from hie
packages, he will not be guilty of robbery, (2 East, P. C. 662;) though he might certainly
have been indicted for feloniously assaulting with intent to steal, for that offence was
complete.
The openness and notoriety of the taking, where possession has not been obtained by
force or stratagem, is a strong circumstance to rebut the inference of a felonious inten
tion, (1 Hale, 507; East, P. C. 661, 662;) but this alone will not make it the less a felony.
Kel. 82. 2 Raym. 276. 2 Vent. 94. A taking by mere accident, or in joke, or mis
taking another's property for one's own, is neithe* legally nor morally a crime. 2 Hale.
VT, 509.—Chitty.
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they continued so, could not by any possibility be the subject of theft, being
absolutely fixed and immovable.(m) And if they were *severed by vioJ lence, so as to be changed into movables, and at the same time by one
and the same continued act carried off by the person who severed them, they
could never be said to be taken from the proprietor in this their newly-acquired
state of mobility, (which is essential to the nature of larceny,) being never, as
such, in the actual or constructive possession of any one but of him who com
mitted the trespass. He could not in strictness be said to have taken what at
that time were the personal goods of another, since the very act of taking was
what turned them into personal goods. But if the thief severs them at one timo,
whereby the trespass is completed, and they are converted into personal chattels
in the constructive possession of him on whose soil they are left or laid, and
come again at another time, when they are so turned into personalty, and takes
them away, it is larceny; and so it is if the owner or any one else has severed
them.(w) And now, by the statute 4 Geo. II. c. 42, to steal or rip, cut or break,
with intent to steal, any lead, or iron bar, rail, gate, or palisado fixed to a dwell
ing-house or out-house, or in any court or garden thereunto belonging, or to
any other building, is made felony, liable to transportation for seven years;'
and to steal, damage, or destroy underwood or hedges, and the like,* to rob
orchards or gardens of fruit growing therein,9 to steal or otherwise destroy any
turnips, potatoes, cabbages, parsnips, peas, or carrots, or the roots of madder
when growing, are(o) punished criminally10 by whipping, small fines, imprison
ment, and satisfaction to the party wronged, according to the nature of the of
fence. Moreover, the stealing by night of any trees, or of any roots, shrubs, or
plants of the value of 5s., is, by statute 6 Geo. III. c. 36, made felony in the prin
cipals, aiders, and abettors, and in the purchasers thereof knowing the samo to
be stolen : and, by statutes 6 Geo. III. c. 48 and 13 Geo. III. c. 33, the stealing
*234 1 °f any timber-trees therein specified,^) and of any root, *shrub, or plant,
^ by day or night, is liable to pecuniary penalties for the two first offences,
(*")See book 11. p. 16.
(?) Oak, beech, chestnut, walnut, ash, elm, cedar, fir, asp,
(») 3 Inst. 100. 1 HaL P. C. 610.
lime, sycamore, birch, poplar, alder, larch, maple, and bora(•) Stat. 43 Kliz. c. 7. IS Oar. II. c. 2. 31 Geo. II. c 35. beam.
« Geo. in. c. 48. 9 Geo. III. c. 41. 13 Geo. m. c. 32.
1 By statute 7 & 8 Geo. IV. c. 29, s. 44, stealing, ripping, cutting, or breaking with
intent
ture made
to steal,
of metal
any glass
or other
or woodwork
material fixed
belonging
in or totoany
anybuilding,
building or
whatsoever,
any utensil
or or
metal
fix
fixtures in land being private property, or for a fence to any house, garden, or area, or
in any square, &c., is a felony punishable as in the case of simple larceny.—Chittv.
* By statute 7 & 8 Geo. IV. c. 30, s. 19, persons maliciously destroying or damaging any
trees, shrubs, or underwood growing in any park, pleasure-ground, garden, orchard, or
avenue (in case the injury exceeds the sum of 11.) shall be guilty of felony, and be
punished with transportation for seven years, or imprisonment not exceeding two years,
with public whipping in addition ; and committing the offence on trees, &c. growing
elsewhere (where the injury exceeds 5/.) is subject to the same punishment. And, by
sect. 20, destroying such property, wheresoever growing, of any value above one shilling,
renders the offender liable to a fine of 5/. for the first offence, to hard labour and im
prisonment not exceeding twelve months for the second offence, with whipping in
addition, and to transportation or imprisonment as in the last section, as for a felony,
for a third offence.—Chittt.
9 By 7 & 8 Geo. IV. c. 29, s. 42, stealing or destroying any plant, root, fruit, or vege
table production growing in any garden, orchard, nursery-ground, hot-house, green
house, or conservatory, is punishable, for a first offence, with imprisonment and hard
labour not exceeding six calendar months, or a fine not exceeding 20/. over and above:
the value of the articles stolen ; and the second offence is felony, punishable as in the
case of simple larceny.—Chittt.
10 By 7 & 8 Geo. IV. c. 29, s. 43, the first offence is punishable with hard labour and
imprisonment not exceeding one month, or with a fine not exceeding 11., besides the
value of the articles stolen ; and the second offence with whipping and imprisonment for
a term not exceeding six months. The words of the act are stealing or destroying "any
cultivated root or plant used for the food of man or beast, or for medicine, or for dis
tilling, or for dyeing, or for or in the course of any manufacture, and growing in anr
lanri open or enclosed not being a garden, orchard, or nursery-ground."—Chittt.
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and for the third is constituted a felony liable to transportation for seven years."
Stealing ore out of mines is also no larceny, upon the same principle of adherence
to the freehold, with an exception only to mines of black lead, the stealing of ore
out of which, or entering the same with intent to steal, is felony, punishable with
imprisonment and whipping, or transportation not exceeding seven years; and
to escape from such imprisonment or return from such transportation is felony
without benefit of clergy, by statute 25 Geo. II. c. 10." Upon nearly the same
principle the stealing of writings relating to a real estate is no felony, but a
trespass ;(q) because they concern the land, or (according to our technical lan
guage) savour of the realty, and are considered as part of it by the law, so that
they descend to the heir, together with the land which they concern."(r)
Bonds, bills, and notes, which concern mere choses in action, were also at the
common law held not to be such goods whereof larceny might be committed,
being of no intrinsic valuers) and not importing any property in possession of
the person from whom they are taken. But, by the statute 2 Geo. II. c. 25,
they are now put upon the same footing, with respect to larcenies, as the money
they were meant to secure." By statute 15 Geo. II. c. 13, officers or servants of
the bank of England secreting or embezzling any note, bill, warrant, bond,
deed, security, money, or effects intrusted with them or with the company, are
guilty of felony without benefit of clergy. The same is enacted by statute 24
Geo. II. c. 11 with respect to officers and servants of the South-Sea Company.
And, by statute 7 Geo. III. c. 50, if any officer or servant of the post-office
shall secrete, embezzle, or destroy any letter or packet containing any bank
note or other valuable paper particularly specified in the »ct, or shall steal the
same out of any letter or *packet, he shall be guilty of felony without r*23fi
benefit of clergy. Or, if he shall destroy any letter or packet with L
which he has received money for the postage, or shall advance the rate of post(!) 1 Hal. P. 0. 510. Stra. 1137.
(') See book il. page 438.
(•) 8 Rep. 33.
" By 7 & 8 Geo. IV. c. 29, s. 38, persons stealing, or destroying with intent to steal, any
tree, shrub, or underwood growing in any park, pleasure-ground, garden, or near houses,
(where the injury exceeds the sum of 1/.,) are guilty of felony, and liable to be punished
as in cases of simple larceny ; and stealing, or damaging with intent to steal, such pro
perty elsewhere above the value of 51., is declared felony, and liable to the same punish
ment. And, by sect. 39, stealing, or damaging with intent to steal, any trees, shrubs,
Ac, wheresoever growing, to the value of one shilling, is punishable with a fine of 5/. for
the first offence ; with hard labour, whipping, and imprisonment not exceeding twelve
months for the second offence ; and the third offence is felony, punishable w in case of
simple larceny. There seems to be no punishment if the property stolen or destroyed
be under the value of a shilling.—Chittv.
u By 7 & 8 Geo. IV. c. 29, s. 37, stealing, or severing with intent to steal, any ore or
other substance from certain mines, is felony, and punishable as in case of simple
larceny. The 25 Geo. II. c. 105 is repealed, by 7 & 8 Geo. IV. o. 27.—Chittt.
15 By statute 7 & 8 Geo. IV. c. 29, J 23, the stealing any description of writings relating
to the title of real estates is punishable with transportation for seven years, or with fine
and imprisonment, at the discretion of the court ; and, by { 24, these provisions are not
to deprive the party aggrieved of the remedies he now has, at law or in equity. This
enactment is new. See 3 Inst. 109. 1 Hale, 110.—Chittt.
14 Repealed, by 7 & 8 Geo. IV. c. 27 ; and, by 7 & 8 Geo. IV. c. 29, s. 5, persons stealing
any tally, order, or other security, either public or private, relating to this country, or to
any foreign state, or any debenture, deed, bond, bill, note, warrant, order, or other security
for money, or any order for the delivery of goods, shall be guilty of felony, and punished
as though they had stolen any chattel of equal value, according to the interest the parties
hnve in the securities stolen ; and all the documents enumerated in the act shall be
deemed to be included in the words "valuable security."
A check on a banker, written on unstamped paper, payable to D. F. J. and not made
payable to bearer, is not a valuable security within the meaning of the act. Rex m.
Yutes, Car. C. L. 273, 233.—Chittt.
But now, by stat. 4 & 5 Vict. c. 56, s. 1, the punishment of death is repealed, and
these offences are punishable with transportation for life or for any term not less than
seven years, or imprisonment not exceeding three years,—and now penal servitude is
substituted.—Stewart.
See also statutes 11 Geo. IV. and 1 W. IV. c. 66, and 1 Vict. c. 90 As to offences br
servants in the post-office, see 1 Vict. c. 36.—Suarswood.
Vol. II.—32
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age oe any letter or packet sent by the post and shall secrete the money
received by such advancement, he shall be guilty of single felony." Larceny
also could not at common law be committed of treasure-trove or wreck till
seized by the king or him who hath the franchise; for till such seizure no one
hath a determinate property therein. But, by statute 26 Geo. II. c. 19, plun
dering or stealing from any ship in distress (whether wreck or no wreck) is
felony without benefit of clergy ; in like manner as, by the civil law,(s) this
inhumanity is punished in the same degree as the most atrocious theft."
Larceny also cannot be committed of such animals in which there is no
property either absolute or qualified; as of beasts that are ferae naturce and
unreclaimed, such as deer, hares, and coneys in a forest, chase, or warren;
fish in an open river or pond ; or wild fowls at their natural liberty. (t) But if
they are reclaimed or confined and may serve for food, it is otherwise, even at
common law ; for of deer so enclosed in a park that they may be taken a
pleasure, fish in a trunk, and pheasants and partridges in a mew, larceny may
be committed.(u) And now, by statute 9 Geo. I. c. 22, to hunt, wound, kill, or
steal any deer, to rob a warren, or to steal fish from a river or pond, (being in
these cases armed and disguised,) also to hunt, wound, kill, or steal any deer,
in the king's forests or chases enclosed, or in any other enclosed place where
deer have been usually kept, or by gift or promise of reward to procure any
person to join them in such unlawful act; all these are felonies without benefit
of clergy." And the statute 16 Geo. III. c. 30 enacts that every unauthorized
person, his aiders and abettors, who shall course, hunt, shoot at, or otherwise
attempt to kill, wound, or destroy any red or fallow deer in any forest, chase,
purlieu, or antient walk, or in any enclosed park, paddock, wood, or other ground
*2361 *wnere deer are usually kept, shall forfeit the sum of 20f., or for every
-I deer actually killed, wounded, destroyed, taken in any toil or snare, or
carried away, the sum of 302., or double those sums in case the offender be a
keener; and upon a second offence (whether of the same or a different species,)
shall be guilty of felony, and transportable for seven years. Which latter
punishment is likewise inflicted on all persons armed with offensive weapons
who shall come into such places with an intent to commit any of the said
offences, and shall there unlawfully beat or wound any of the keepers in the
execution of their offices, or shall attempt to rescue any person from their
custody. Also, by statute 5 Geo. III. c. 14, the penalty of transportation for
seven years is inflicted on persons stealing or taking fish in any water within
a park, paddock, garden, orchard, or yard, and on the receivers, aiders, and
abottors ; and the like punishment, or whipping, fine, or imprisonment, is pro
vided for the taking or killing of eoncys(i>) by night in open warrens ; and a
forfeiture of five pounds to the owner of the fishery is made payable by per
sons taking or destroying (or attempting so to do) any fish in any river or
other water within any enclosed ground, being private property." Stealing
hawks, in disobedienco to the rules prescribed by the statute 37 Edw. III. c. 19,
(•) Oml. 6, 2, 18.
(») 1 Hawk. P. C. M. 1 Hal. P. C. 511.
(') 1 Ilul. P. C. 511. Fort. 3nfl.
(•) See «t»t. 23 4 23 Oar. II. c. 25.
"See 5 Geo. III. c. 25, 42 Geo. III. c. 81, and 52 Geo. III. c. 143, with respect to these
offences, by the latter of which statutes the provisions of the former are incorporated,
and accessories before the fact are ousted of clergy, and may be tried before the principal
is convicted. In a case under 7 Geo. III. c. 50, where a person was indicted as charger
and sorter, and was acquitted on this special count, it was held that he could not )>e
convicted on a general count as a person employed in the post-office on evidence that he
was no otherwise employed than as a sorter. Shaw's case, 2 East, P. C. 580. A bill of
exchange may be laid as a warrant far the payment of money within that statute. Willoughby's case, 2 East, P. C. 581.—Chittt.
" Repealed, by 7 & 8 Geo. IV. c. 27 ; and, by 7 & 8 Geo. IV. c. 29, s. 17, stealing goodj
oi merchandise from any vessel, barge, or boat, in any port, river, or canal, or from any
dock, wharf, or quay adjacent, is punishable with transportation for life or not less than
seven years, or imprisonment not exceeding four years, with whipping to male offenders
in addition.—Chittt.
" Repealed, by 7 & 8 Geo. IV. c. 27.—Chittt.
'* These are also repealed.—Chittt.
»M
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is also felony.(u?)M It is also said(x) that if swans be lawfully marked it i»
felony to steal then., though at large in a public river ; and th&t it is likewise
felony to steal them, though unmarked, if in any private river or pond; other
wise it is only a trespass. But of all valuable domestic animals, as horses
and other beasts of draught, and of all animals domitce naturae, which
nerve for food, as neat or other cattle, swine, poultry, and the like, and of
♦heir fruit or produce, taken from them while living, as milk or wool,(#)
■arceny may be committed; and also of the flesh of such as are either domitce
01 feras natures, when killed.(z)" **As to those animals which do not r»*ooc
serve for food, and which therefore the law holds to have no intrinsio ••
value, as dogs of all sorts, and other creatures kept for whim and pleasure,
though a man may have a base property therein and maintain a civil action
for the loss of tbem,(fl) yet they are not of such estimation as that the crimo
of stealing them amounts to larceny.(ft) But, by statute 10 Geo. III. c. 18,
very high pecuniary penalties, or a long imprisonment and whipping in their
stead, may De inflicted by two justices of the peace (with a very extraordinary
mode of appeal to the quarter sessions) on such as steal, or knowingly harbour
a stolen
Notwithstanding,
dog, or have in
however,
their custody
that no
thelarceny
skin ofcan
a dog
be that
committed
has been
unless
stolen.there
(c)a
be some property in the thing taken, and an owner, yet, if the owner be un
known, provided there be a property, it is larceny to steal it, and an indictment
will lie, for the goods of a person unknown. (d) In like manner as among the
Romans the lex Hostilia de furtis provided that a prosecution for theft might
be carried on without the intervention of the owner, (e) This is the case of
Btealing a shroud out of a grave ; which is the property of those, whoever they
were, that buried the deceased ; but stealing the corpse itself, which has no
owner, (though a matter of great indecency,) is no felony unless some of the
grave-clothes be stolen with it.(/) Very different from the law of the Franks,
which seems to have respected both as equal offences, whon it directed that a
person who had dug a corpse out of the ground in order to strip it should be
banished from society, and no one suffered to relieve his wants till the relations
of the deceased consented to his readmission.^)
Having thus considered the general nature of simple larceny, I come next to
treat of its punishment. Theft, by the Jewish law, was only punished with a
■)3Inrt.88.
(») 1 Hal. P. C. 512.
IDalt. Jmt c IMS.
(•) See the remarka in page 4. The statute hath nta
) Dalt. 21. Crompt. 36. 1 Hawk. P. C. 93. 1 Hal. P. C. continued eighteen ueoaiona of parliament unrepealed.
1 llol. P.L C.3, 1512.
III. The King ». Martin, by all the Judgee. P. 17 Geo. (')
(•) Gravin.
106.
(•) 1 Hal. P. C. Ml.
(/) See book ii. page 429.
<•) See book ii. page 393.
<>) Montesq. Sp. U b. zzx. c 19.
u Repealed, by 7 & 8 Geo. IV. c. 27.^Chittt.
" By Btatute 7 & 8 Geo. IV. c. 29, s. 25, it is enacted "that if any person shall steal any
horse, mare, gelding, colt, or filly, or any bull, cow, ox, heifer, or calf, or any ram, ewe,
sheep, or lamb, or shall wilfully kill any of such cattle, with intent to steal the carcass,
or skin, or any part of the cattle so killed, every such offender shall be guilty of felony,
and, being convicted thereof, shall suffer death as a felon."—Chittt.
n By statute 7 & 8 Geo. IV. c. 29, s. 31, stealing any dog, beast, or bird ordinarily kept
in a state of confinement, and not the subject of larceny at common law, is punishable by
fine not exceeding 201., together with the value of the dog, &c. lost, for the first offence,
and imprisonment not exceeding twelve months and whipping for the second offence.
By sect. 32, persons being found in possession of any stolen dog or beast, or the skin
thereof, or any bird, or plumage thereof, shall restore the same to the owners by order
of a justice ; and persons having them in their possession, knowing them to have been
stolen, shall suffer the same punishment for each offence as set forth in sect. 31. And
soct. 33 makes the killing, wounding, or taking any housedove or pigeon, under such
circumstances as shall not amount to larceny at common law, punishable by fine, on
conviction before a justice of the peace.—Chittt.
These provisions, so far as they relate to dogs, are repealed, by stat. 8 & 9 Vict. c. 47,
which enacts that the punishment for dog-Btealing shall be imprisonment for six months
and a fine over and above the value of the dog of 201. for a first offence, and eighteen
months' imprisonment for a second offence; and penalties are imposed for having pos
session of stolen dogs or their skins.—Stewart.
49V
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pecuniary fine, and satisfact.on to the party injured.(A.) And in the civil law
**23fi 1
some very late constitutions, we never find the punishment capital.
J The laws of Draco, at Athens, punished it with death ; but his laws
were said to be written in blood : and Solon afterwards changed the penalty
to a pecuniary mulct. And so the Attic laws in general continued,(A) except
that once, in a time of dearth, it was made capital to break into a garden
and steal figs ; but this law, and the informers against the offonce, grew so
odioos that from them all malicious informers were styled sycophants; a name
which wo have much perverted from its original meaning. From these exam
ples, as well as the reason of the thing, many learned and scrupulous men have
questioned the propriety, if not lawfulness, of inflicting capital punishment
for simple theft.(t) And certainly the natural punishment for injuries to pro
perty seems to bo the loss of the offender's own property ; which ought to
be universally the case, were all men's fortunes equal. But as those who have
no property themselves are generally the most ready to attack the property of
others, it has been found necessary instead of a pecuniary to substitute a
corporal punishment; yet how far this corporal punishment ought to extend is
what has occasioned the doubt. Sir Thomas More,(j) and the marquis Beccaria/A) at the distance of more than two centuries from each other, have very
sensibly proposed that kind of corporal punishment which approaches the
nearest to a pecuniary satisfaction, viz., a temporary imprisonment, with an
obligation to labour, first for the party robbed, and afterwards for the public,
in works of the most slavish kind ; in order to oblige the offender to repair, by
his industry and diligence, the depredations he has committed upon private
*9!i71 Pr0Perty and public order. But, notwithstanding *all the remonJ strances of speculative politicians and moralists, the punishment of
theft still continues, throughout the greatest part of Europe, to be capital;
and Puffendorf,(i) together with Sir Matthew Hale,(m) are of opinion that
this must always be referred to the prudence of the legislature, who are to
judge, say they, when crimes are become so enormous as to require such san
guinary restrictions, (n) Yet both these writers agree that such punishment
should be cautiously inflicted, and never without the utmost necessity.
Our antient Saxon laws nominally punished theft with death, if above the
value of twelvepence ; but the criminal was permitted to redeem his life by a
pecuniary ransom ; as among their ancestors, the Germans, by a stated number
of cattle. (o) But in the ninth year of Henry the First this power of redemp
tion was taken away, and . all persons guilty of larceny above the value of
twelvepence were directed to be hanged ; which law continues in force to this
day.(p) For though the inferior 6pecies of theft or petit larceny is only
punished by imprisonment or whipping at common law,^) or, by statute 4 Geo
I. c. 11, may be extended to transportation for seven years, as is also expressly
directed in the case of the plate-glass company,(r) yet the punishment of grand
larceny, or the stealing above the value of twelvepence, (which sum was the
standard in the time of king Athelstan, eight hundred years ago,) is at com
mon law regularly death. Which, considering the great intermediate altera
tion^) in the price or denomination of money, is undoubtedly a very
rigorous constitution, and made Sir Henry Spelman (abovo a century since,
when money was at twice its present rate) complain that, while every thing
(») E»od. xxll.
(») Est
Petit.enim
LL.adAttic.
I. 7, tit. 6.furta nimis atrox, nec tamen
(*)
vindicanda
ad re/rienanda sufficient ; quippe neque furtum simplex tarn
ingens J'acinus est, ut capite dthrjit ptecti; neque uua poena
est tanta, ut ah latrocinits cohibeat eos, qui nuZUim aliam
artem
quetrendi
victus habml.
Mori Utopia,
edit. Olasg.
1750, page
21. Denique,
cum lex Mosaica,
quanquam
incltmens et aspera, tamen pecunia furtum, haud morte, muU>
tavit ; ne putemut Deum, in nova lege dementis: qua pater
impcrat Jiliis majorem indulsisse nobis invicem sseviendi
hcentiam.
time sunt
nan ticerereipulAicec,
putem; quam
tit
■ibsurdim, atque
etiamcur
perniciosum
furemvera
atque
umicidam ex stquo puniri, nemo est {opinor) qui nesctal.
ibid. 39.
if) Vtr<p. page 42.
600

(•) Ch. 22.
(«) L.1 Hal.
of N.P.b.C.Till,
(■*)
18. c 3.
(«) See page 9.
(•) Tac de Mor. Oerm, c. 12.
(?) 1 Hal. P. C. 12. 3 Inst. 63.
(«)
lust.13218.
(■ ) 3Stat.
Geo. HI. c. 38.
(') 111 the reign of king Henry I. the stated valne, at the
exchequer, of a pasture-fed ox, was one shilling, (DiaL dt
Scacc. L 1, J 7,) which, if we should even suppose to nieas
the
mentioned
by Lyndewode,
(Prrvpart2. of
3, 0a
13. solidus
See booklegalit
ii. page
509,) or the
seventy-second
pound of gold, is only equal to 13s. 4a. of the pre—a
standard.
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else was risen in its nominal value and become dearer, the life of mai. nad con
tinually grown *cheaper.(£) It is true that the mercy ofjuries will often , ^qo
make them strain a point and bring in larceny to be under the value of L
twelvepence when it is really of much greater value ; but this, though evidently
justifiable and proper when it only reduces the present nominal value of money to
the antient standard,(u) is otherwise a kind of pious perjury, and does not at all
excuse our common law in this respect from the imputation of severity, but rather
strongly confesses the charge. It is likewise true, that by the merciful exten
sions of the benefit of clergy by our modern statute law, a person who commits
a simple larceny to the value of thirteenpence or thirteen hundred pounds,
though guilty of a capital offence, shall be excused the pains of death ; but this
is only for the first offence. And in many cases of simple larceny the benefit
of clergy is taken away by statute ; as for horse-stealing in the principals and
accessories both before and after the fact ;(to) theft by great and notorious thieves
in Northumberland and Cumberland ;(x) taking woollen cloth from off the
tenters,(i/) or linens, fustians, calicoes, or cotton goods from the place of manu
facture,^)*1 (which extends, in the last case, to aiders, assisters, procurers,
buyers, and receivers ;) feloniously driving away or otherwise stealing one or
more sheep or other cattle specified in the acts,2* or killing them with intent to
steal the whole or any part of the carcase,(a) or aiding or assisting therein ;
thefts on navigable rivers above the value of forty shillings,(6) or being present,
aiding and assisting, thereat;*4 *plundering vessels in distress, or that r*o^<)
have suffered shipwreck ;(c) stealing letters sent by the post ;(d) and »■
also stealing deer, fish, hares, and coneys under the peculiar circumstances
mentioned in the Waltham black act." Which additional severity is owing to
(•) OIosh. 350.
(•) Stat 18 Geo. II. c. 27. Note, In the three last cam an
(■») 2 Inst. 189.
option is given to the Judge to transport the offender : for
(■») Stat. 1 Edw. VI. c. 12. 2 t 3 Edw. VI. c. 33. 31 Elii. life in the first case, for seven years in the second, and for
e. 12.
fourteen ytari in the third,—in the first and third cases
{") Stat. 18 Car. IT. c. 3.
instead of sentence of death, in the second after sentence is
(»)
Stat
22
Car.
II.
c.
5.
Bnt,
as
it
is
sometimes
difficult
to
prove the identity of the goods so stolen, the onus proband* given.
(•) Stat. 14 Geo. IL c. 6. 15 Geo. II. c. 34. See book 1. p.
with respect to innocence is now, by statute 15 Geo. II. c. 27, 88.
thrown on the persons in whose custody such goods are (•) Stat. 24 Geo. II. c. 46.
found; the failure whereof Is, for the first time, a misde- (•) Stat. 12 Anne, st. 2, c. 18. 26 Geo. II a 18
meanour punishable by the forfeiture of the treble value ; (a) Stat. 7 Geo. III. c 50.
imprisonment also; and the third time it (•) Stat. » Geo. I.e. '21.
for the second, by impri
becomes a felony, punished with transportation for seven
years.
Clergy is restored by 4 Geo. IV. c. 53, which is now repealed by 7 4 8 Geo. IV. c. 27 ,
and, by 7 .4 8 Geo. IV. c. 28, s. 6, it is enacted " that benefit of clergy with respect to
persons convicted of felony shall be abolished, but that nothing herein contained shall
prevent the joinder, in any indictment, of any counts which might have been joined
before the passing of this act."
By statute 7 & 8 Geo. IV. c. 30, s. 3, maliciously cutting or destroying any goods or
article of silk, woollen, linen, or cotton, or of any such materials mixed, or of any frame
work-knitted piece, stocking, hose, or lace, being in any loom or frame, or on any
machine or engine, rack, or tenter, or any machinery whatsoever belonging to those
manufactures, or entering any manufactory, building, or place with intent to commit
such offences, is punishable with transportation for life or not less than seven years, or
imprisonment not exceeding four years, with whipping in addition to male offenders.
The 4 Geo. IV. c. 46 is repealed by 7 & 8 Geo. IV. c. 27. The former statute repealed
the capital felony prescribed by 22 Geo. III. on this subject.
By 7 & 8 Geo. IV. c. 29, s. 16, stealing to the value of 10*. any silk, woollen, linen, or
cotton, or any mixture of such materials, whilst exposed in any stage of manufacture, in
any field, or building, or other place, is punishable with transportation for life or not
exceeding fourteen years, or imprisonment not exceeding four years, with private or
public whipping.—Chittv.
■ Repealed, by 7 A 8 Geo. IV. c. 27.—Chitty.
M Clergy was allowed by statute 4 Geo. IV. c. 54, which is now repealed, by 7 4 8 Geo.
IV. c. 27.—Chittv.
* By 7 4 8 Geo. IV. c. 29, s. 18, any person plundering or stealing any part of any ship
or vessel which shall be in distress, or wrecked, stranded, or cast on shore, or any goodi,
merchandise, or articles of any kind belonging to such ship or vessel, shall suffer death
as a felon ; provided that where articles of small value shall be stranded or cast on shore,
and stolen, without cruelty, outrage, or violence, the offender may be prosecuted and
601
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the ereav malice and mischief of the theft in some of these instances; and,
in others, the difficulties men would otherwise lie under to preserve those goods
which are so easily carried off. Upon which last principle the Soman law
punished more sevorely than other thieves the abigei, or stealers of cattle,(/)
and the balnearii, or such as stole the clothes of persons who were washing in
the public baths ;(g) both which constitutions seem to be borrowed from the
laws of Athens.fA) And so too the antient Goths punished with unrelenting
severity thefts of cattle, or corn that was reaped and left in the field ; such kind
of property (which no human industry can sufficiently guard) being esteemed
under the peculiar custody of heaven.(i) And thus much for the offence of
simple larceny.
Mixed or compound larceny is such as has all the properties of the former, but
is accompanied with either one or both of the aggravations of a taking from
aue's house or person. First, therefore, of larceny from the house, and then of
larceny from the person.
1. Larceny from the house, though it seems (from the considerations men
tioned in the preceding chapter)(/) to have a higher degree of guilt than simple
larceny, yet it is not at all distinguished from the other at common law,(A)
unless where it is accompanied with the circumstance of breaking the house by
night, and then we have seen that it falls under another description, viz., that
of burglary. But now, by several acts of parliament, (the history of which is
very ingeniously deduced by a learned modern writer,(i) who hath shown them
*'>401 *° nave gradually arisen from our "Improvements in trade and opuJ lenco,) the benefit of clergy is taken from larcenies committed in a
house in almost every instance, except that larceny of the stock or utensils of
the plate-glass company from any of their houses, &c. is made only a single
felony, and liable to transportation for seven years.(wi) The multiplicity of the
general acts is apt to create some confusion ; but upon comparing them dili
gently we may collect that the benefit of clergy is denied upon the following
domestic aggravations of larceny, viz. : First, in larcenies above the value of twelvepence, committed—1. In a church or chapel, with or without violence or break
ing the same :(n) 2. In a booth or tent in a market or fair, in the daytime or in
the night, by violence or breaking the same, the owner or some of his family
being therein :(o) 3. By robbing a dwelling-house in the daytime, (which robbing
implies a breaking,) any person being therein :(p) 4. In a dwelling-house by day
or by night, without breaking the same, any person being therein and put in
fear,(<7) which amounts in law to a robbery; and in both these last cases the
accessory before tht, fact is also excluded from his clergy." Secondly, in lar(/) Ff. *!, 1. 14.
(■») Stat. 13 Geo. m. a 88.
(#) Ibid. (. 17.
(») Stat. 23 Hen. VIII. o. 1. 1 Edw. VI. a 12. 1 Hal. P. C
<») Pott.
Antlq.
b. 1. Goth.
0. 26. I 8, c 6.
Stiernli.
de jun
(•) Stat. 6*8 Edw. VI. c. 9. I Hal. P. C 522.
(/) See page 223.
«S4tW. and M. e. 9.
(») 1 Hawk. V. 0. 98.
(«) Ibid.
(') Barr, 876, 4c.
punished as for simple larceny ; and in either case the offender may be tried in the
oounty in which the offence is committed, or that next adjoining. The 12 Anne, at. 2,
c. 18, and 26 Geo. II. c. 19, so far as they relate to the same subject, were repealed, by
the 7 & 8 Geo. IV. c. 27.—Chitty.
M By 7 & 8 Geo. IV. c. 29, s. 12, it is enacted " that if any person shall break and enter
any dwelling-house, and steal therein any chattel, money, or valuable security, to any
value whatever, or shall steal any such property to any value whatever in any dwellinghouse, any person therein being put in fear, or shall steal in any dwelling-house any
chattel, money, or valuable security, to the value, in the whole, of HI. or more, every such
offender being convicted thereof, shall suffer death as a felon."
And, by sect. 14, breaking into any building being within the curtilage of a dwelling
house, but not part thereof, and stealing therefrom, is punishable with transportation for
life or not less than seven years, or imprisonment not exceeding four years, with private
or public whipping to male offenders.
The 23 Hen. VIII. c. 1, s. 3, 1 Edw. VI. c. 12, s. 10, 5 & 6 Edw. VI. c. 9, s. 4, 39 Elix.
n. 15, 3 A 4 W. and M. c. 9, 10 & 11 W. III. c. 23, 12 Anne, st. 1, c. 7, ss. 1, 2, are all
repealed, by 7 & 8 Geo. IV. c. 27.—Chitty.
£02
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cenies to the value of five shillings, committed—1. By Druaking any dwellinghouse, or any out-house, shop, or warehouse thereunto belonging, in the daytime,
although no person be therein ;(r) which also now extends to aiders, abettors,
and
chandise,
accessories
in anybefore
shop, the
warehouse,(f)
fact:(s) 2. By
coach-house,
privately stealing
or stabiu,goods,
by day
wares,
or byornight,
mer
though the same be not broken open, and though no person be therein;^)"
which likewise extends to such as assist, hire, or command the ofl'ence to be
committed. Lastly, in larcenies to the value of forty shillings, in a dwelling-house
or its out-houses, although the same be not broken, and whether any person be
therein or no, unless committed against their masters by apprentices under the
age cf fifteen.(v) This also extends to those who aid or assist in the commission
of any such offence.2*
*2. Larceny from the person is either by privately stealing or by open r*QA-\
and violent assault, which is usually called robbery.
L
The offence ofprivately stealing from a man's person, as by picking his pocket
or the like privily without his knowledge, was debarred of the benefit of clergy
ao early as Dy the statute 8 Eliz. c. 4.™ But then it must be such a larceny as
stands in need of the benefit of clergy, viz., of above the value of twelvepence,
or else the offender shall not have judgment of death. For the statute creates
no new offence, but only prevents the prisoner from praying the benefit ol clergy,
and leaves him to the regular judgment of the antient l&vr.(w) This severity
(for a most severe law it certainly is) seems to be owing to the ease with which
such offences are committed, the difficulty of guarding against them, and the
boldness with which they were practised (even in the queen s court and presence)
at the time when this statute was made : besides that this is an infringement
■of property in the manual occupation or corporal possession of the owner which
was an offence even in a state of nature. And therefore the saccularii or cutpurses were more severely punished than common thieves by the Roman and
.Athenian laws^x)"
(p) Stat. 39 F.liz. c. 15.
In Northumberland and Cumberland, and stealing woollen
(•) Stat. 3 A 4 W. and M. c. 0.
cloth from the tenters, and possibly la snch other cases
(') See Foster, 78. Ban*. 379.
' where it is prorided by any statute that simple larceny,
(») Stat 10 A 11 W. 111. c. 23.
under certain circumstances, shall be felony without benefit
(•) Stat. 12 Anne, st. 1, c. 7
of clergy.
(«) 1 Hawk. V. C. 98. The like obrenration will certainly tf)Ff. 47, 11, 7. Pott Antlq. b. L c. 28.
bold in the cases of horse-stealing, (1 Hal. P. C. 531,) thefts
n By statute 7 & 8 Geo. IV. c. 29, s. 15, persons breaking and entering any shop, ware
house, or counting-house, and stealing therein any chattel, money, or valuable security,
are liable to transportation for life or not less than seven years, or imprisonment not
exceeding four years, with private or public whipping for male offenders.—Chitty.
M Repealed, by stat. 7 & 8 Geo. IV. c. 27. The sum mentioned in the text is now
raised to five pounds.—Chitty.
" Repealed, by 7 <fc 8 Geo. IV. c. 27 ; and see 7 & 8 Geo. IV. c 28, ss. 6, 7 ; the former
enacting that benefit of clergy, with respect to persons convicted of felony, shall be
abolished, and the latter, that no person convicted of felony shall suffer death unless
for some felony excluded from benefit of clergy before or on the first day of the then
present session of parliament, or made punishable with death by some statute passed
after that day.—Chitty.
*0 By 7 4 8 Geo. IV. c. 29, s. 6, if any person shall rob any other person of any chattel,
money, or valuable security, every such offender, being convicted thereof, shall suffer
death as a felon ; and, if any person shall steal any such property from the person of another
or shall assault any other person with intent to rob him, or shall with menaces or by
force demand any such property of any other person, with intent to steal the same, every
such offender shall be guilty of felony, and, being convicted thereof, shall be liable to
transportation for life or not less than seven years, or to be imprisoned not exceeding
four years, with, if a male, public or private whippings. This statute is nearly a consoli
dation of 3 W. and M. c. 9, s. 1, respecting robbery, of 48 Geo. III. c. 129, respecting
tealing from the person, and of 4 Geo. IV. c. 54, respecting assaults, <fec. with intent to
rob The 23 Hen. VIII. c. 1, 3 W. and M. c. 9, and 1 Edw. VI. c. 12, relating to robbery,
the 48 Geo. III. c. 129, relating to stealing from the person, and the 4 Geo. IV. c. 54, re
lating to assaults with intent to rob, are repealed, by the 7 & 8 Geo. IV. c. 27. The value
of the property is immaterial in all the cases mentioned in the new act.
To constitute a stealing from the person, the thing must be completely removed from
103
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Open ai.d violent larceny from the person, or robbery, the rapina of the civilians,
's the felonious and forcible taking from the person of another of goods or money
to any value by violence or putting him in fear.(y) 1. There must be a taking,
otherwise it is no robbery. A mere attempt to rob was indeed held to be felony
so late as Henry the Fourth's time,(2) but afterwards it was taken to be only
*242 1 a n"8demeanouri and punishable with fine and imprisonment, till the
-I *statute 7 Geo. II. c. 21, which makes it a felony (transportable for seven
years) unlawfully and maliciously to assault another with any offensive weapon
or instrument, or by menaces or by other forcible or violent manner to demand
any money or goods, with a felonious intent to rob.*1 If the thief, having ones
taken a purse, returns it, still it is a robbery; and so it is whether the taking be
strictly from the person of another, or in his presence only; as where a robber
by menaces and violence puts a man in fear, and drives away his sheep or his
cattle
son or before
in his his
presence,
face.(a)it isBut
noifrobbery.(ft)
the taking be2. not
It is
either
immaterial
directlyoffrom
what
nisvalue
per
the thing taken is : a penny as well as a pound thus forcibly extorted makes a
robbery.(c) 3. Lastly, the taking must he by force or a previous putting in
fear, which makes the violation of the person more atrocious than privately
stealing; for, according to the maxim of the civil law,(<2) "qui vi rapuit, fur improbior esse videtur." This previous violence or putting in fear is the criterion
that distinguishes robbery from other larcenies ; for if ono privately steals six
pence from the person of another, and afterwards keeps it by putting him in
fear, this is no robbery, for the fear is subsequent ;(e) neither is it capital, as
privately stealing, being under the value of twelvepence. Not that it is indeed
necessary, though usual, to lay in the indictment that the robbery was com
mitted by putting in fear: it is sufficient if laid to be done by violence.(J) And
when it is laid to be done by putting in fear, this does not imply any great
degree of terror or affright in the party robbed : it is enough that so much force
or threatening by word or gesture be used as might create an apprehension of
danger, or induce a man to part with his property without or against his con
sent.^) Thus, if a man be knocked down without previous warning and
stripped of his property while senseless, though strictly he cannot be said to
*24a] be put in fear, *yet this is undoubtedly a robbery. Or, if a person with
a sword drawn "begs an alms, and I give it him through mistrust and
(»)
(*) 1Ff.Hal.
4. 2,1'. 14,
1 12.
(■) 11 Hawk.
Hal. P. P.C. C.532.06.
(•)
C. 531.
(•) Ibid. 533.
if) Trio. 3 Anne, by all the judges.
(»)
Stra. 1015.
(»l F«t. 128.
(•) Comjns,
1 Hawk. 478.
P. C. 97.
the person : removal from the place where it was, if it remain throughout with the person,
is not sufficient. Rex vs. Thompson, 1 R. & M. C. C. 78.—Chittt.
The punishment for this offence is now awarded by stat. 1 Vict. c. 87, s. 2, which re
peals so much of 7 & 8 Geo. IV. c. 29 as relates to these offences, and enacts that whoso
ever shall rob any person, and, at the time of or immediately before or after such rob
bery, shall stab, cut, or wound any person, shall be guilty of felony, and be punishable
with death ; and, by ss. 3 & 10, whoever shall, being armed with any offensive weapon or
instrument, rob, or assault with intent to rob, any person, or, together with one or more
persons, shall rob any person, and, at the time of or immediately before or after such
robbery, shall beat, strike, or use any other personal violence to any person, or, by s. 5,
ihall rob any person or steal any property from the person of another, shall be guilty of
'elony, and be liable to transportation for life or for not less than fifteen years, or impri
sonment for three years,—for which penal servitude is now substituted. 16 & 17 Vict. c.
99. The assaulting with intent to rob, or obtaining property by menaces, (except where
a greater punishment is awarded by the act,) is punishable with imprisonment not ex
ceeding three years.—Stewart.
" By 7 & 8 Geo. IV. c. 29, s. 7, if any person shall accuse or threaten to accuse any other
person of any infamous crime, as described in s. 9, with a view or intent to extort or gain
from him, and shall by intimidating him by such accusation or threat extort or gain
from him, any chattel, money, or valuable security, every such offender shall be deemed
guilty of robbery, and shall be indicted and punished accordingly.
It is equally a robbery to extort money from a person by threatening to accuse him of
»n unnatural crime, whether the party so threatened has l>een euiltv of such crime oi
not Rex vt. Gardner, 1 0. & P. 79.—Chittt.
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apprehension of violence, this is a felonious robbery.(A) So if, under a pretenco
or sale, a man forcibly extorts money from another, neither 6hall this suDterfuge
avail him. But it is doubtedQ*) whether the forcing a higgler or other chapman
to sell his wares, and giving him the full value of them, amounts to so heinous
a crime as robbery.*2
(») 1 Hawk. P. a 9«.
O Ibid. 97.
" « And see R. & R. C. C. 146. 1 Leach, 139, 193, 278. 3 Chit. C. L. 803. Mr. Justice
Ashuret says, "The true definition of robbery is the stealing or taking from the person
of another, or in the presence of another, property of any amount, with such a degree of
force or terror as to induce the party unwillingly to part with his property ; and whether
terror arises from real or expected violence to the person, or from a sense of injury to the
character, makes no kind of difference ; for to most men the idea of losing their fame and
reputation is equally if not more terrific than the dread of personal injury. The prin
cipal ingredient in robbery is a man's being forced to part with his property ; and tho
judges are unanimously of opinion that, upon the principles of law as well as the au
thority
ficient force
of former
to constitute
decisions,thea crime
threat of
to robbery
accuse a by
man
putting
of theingreatest
fear." of1 all
Leach,
crimes
280.is aAnd
suf
fear of loss of character and service upon a charge of sodomitical practices is sufficient
to constitute robbery, though the party has no fear of being taken into custody or of
punishment. R. & R. C. C. 375. But if no actual force was used, and, at the time of
parting with the money, the party were under no apprehension, but gave it merely for
the purpose of bringing the offenders to justice, they cannot be capitally convicted, though
we have seen it is otherwise where personal violence is employed. 1 East, P. C. 734. R.
& R. C. C. 408. And the influence exercised over the mind, where the force is merely
constructive, must be of such a kind as to disenable the prosecutor to make resistance.
2 Leach, 721. 6 East, 126. So that a threat to take an innocent person before a magis
trate, and thence to prison, without charging him with any specific crime, is not suffi
cient to make the party a robber if he obtain money to induce him to forbear. 2 Leach,
721. Indeed, it has been said that the only instance in which a threat will supply the
place of force is an accusation of unnatural practices. 2 Leach, 730, 731. 1 Leach, 139.
2 Russ. 1009. And it has recently been held—contrary, it seems, to the principle of some
former decisions—that even in this case the money must be taken immediately on the
threat, and not after time has been allowed to the prosecutor to deliberate and advise
with friends as to the best course to be pursued, (1 East, P. C. Append, xxi. ;) though, as
some of the judges dissented, it does not seem to be decisive. Where, on the other hand,
there is an immediate threat of injury to the property, as by pulling down a house with
a mob in time of riots, which produces great alarm and induces a man to part with his
money, this has been holden to be a sufficient putting in fear to constitute robbery. 2
East, P. C. 729, 731. And if a man assaults a woman with intent to commit a rape, and
she, in order to prevail on him to desist, offers him money which he takes, but conti
nues his endeavours till prevented by the approach of a third person, he will be guilty of
robbery, though his original intent was to ravish. 1 East, P. C. 711. If thieves meet a
person and, by menaces of death, make him swear to bring them money, and he, under
the continuing influence of fear for his life, complies, this is robbery in them, though
it would not be so if he had no personal fear and acted merely from a superstitious re
gard to an oath so extorted. 1 East, P. C. 714. In the absence of force, to constitute
robbery, the fear must arise before and at the time of the property being taken: it is not
enough that it arise afterwards ; and where the prisoner by stealth took some money out
of the prosecutor's pocket, who turned round, saw the prisoner, and demanded the money,
but the prisoner threatening him he desisted through fear from making any further de
mand, it was held no robbery. Roll. Rep. 154. 1 Hale, 534.
To constitute a robbery, where an actual violence is relied on and no putting in fear
can be expressly shown, there must be a struggle, or at least a personal outrage. So that
to snatch property suddenly from the hand, to seize a parcel carried on the head, to carry
away a hat and wig without force, and to take an umbrella of a sudden, have been re
spectively holden to be mere larcenies. 1 Leach, 290, 291, and in notes. But where a
man snatched at the sword of a gentleman hanging at his side, and the latter, perceiving
the design, laid hold on the scabbard, on which a contest ensued and the thief succeeded
in wresting the weapon from its owner, his offence was holden to be robbery. Id. ibid.
Snatching an article from a man will constitute robbery if it is attached to his person or
clothes so as to afford resistance; and therefore, where the prosecutor's watch was fast
ened to a steel chain which went round his neck, and the seal and chain hung from his
fob, and the prisoner laid hold of the seal and chain and pulled the watch from his fob
but the steel chain still secured it, and by two jerks the prisoner broke the steel chain
and made off with the watch, it was held a robbery, for the prisoner did not get the
watch at once but had to overcome the resistance the steel chain made, and actual forc#
Mi
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This species of larceny is debarred of the benefit of clergy by statute 23
Hen. VIII. c. 1 and other subsequent statutes, not indeed in general, but only
when committed in a dwelling-house or in or near the king's highway. A
robbery, therefore, in a distant field, or footpath, was not punished with
de:ith,(£) but was open to the benefit of clergy, till the statute 3 & 4 W. and M.
c. 9, which takes away clergy from both principals and accessories before the
fact, in robbery, wheresoever committed.**
II. Malicious mischief, or damage, is the next species of injury to private
property which the law considers as a public crime. This is such as is done,
not amino furandi, or with an intent of gaining by another's loss, which is
some, though a weak, excuse, but either out of a spirit of wanton cruelty oi
black and diabolical revenge. In which it bears a near relation to the crime
of arson ; for as that affects the habitation, so this does the other property, of
individuals. And therefore any damage arising from this mischievous dispo
sition, though only a trespass at common law, is now by a multitude of statutes
made penal in the highest degree. Of these I Shall extract the contents in
order of time.
And, first, by statute 22 Hen. VIII. c. 11, perversely and maliciously to cut
down or destroy the powdiKe in the fens of Norfolk and Ely is felony." And,
in like manner, it is, by many special statutes enacted upon the occasions, made
felony to destroy the several sea-banks, river-banks, public navigations, and
=f">441 bridges, erected by virtue of those acts of *parliament. By statute 43
J Eliz. c. 13, (for preventing rapine on the northern borders,) to burn any
barn or stack of corn or grain ; or to imprison or carry away any subject in
order to ransom him, or to make prey or spoil of his person or goods upon
deadly feud or otherwise, in the four northern counties of Northumberland,
Westmoreland, Cumberland, and Durham, or being accessory before the fact to
such carrying away or imprisonment; or to give or take any money or contri
bution, there called blackmail, to secure such goods from rapine ; is felony with
out beuefit of clergy. By statute 22 & 23 Car. II. c. 7, maliciously, unlawfully,
and willingly, in the night-time to burn, or cause to be burned or destroyed, any
ricks or stacks of corn, hay, or grain, barns, houses, buildings, or kilns," or to
kill any horses, sheep, or other cattle, is felony ; but the offender may make his
election to be transported for seven years ; and to maim or hurt such horses,
sheep, or other cattle is a trespass, for which treble damages shall be recovered "
(») 1 Hal. P. C 636.
was used for that purpose. R. & R. C. C. 419. And where a heavy diamond pin, with a
corkscrew stalk, which was twisted and strongly fastened in a lady's hair, was snatched
out and part of the hair torn away, the judges came to a similar decision. 1 Leach, 335.
The case of the man who tore an ear-ring from the ear, and in so doing lacerated the
flesh, serves also to confirm this position. 1 Leach, 320. Nor will it excuse the violence
that it was done under pretence of law ; for where a bailiff handcuffed a prisoner and
used her with great cruelty for the purpose of extorting money from her, he was holden
to be guilty ; as were also a number of men for seizing a wagon under pretence that there
was no permit when none was in reality necessary. 1 Leach, 280. 1 East, P. C. 709
Chittt.
■ These statutes are repealed, by 7 & 8 Geo. IV. c. 27.—Chittt.
** By 15 Car. II. c. 17, s. 13, maliciously to cut down or to destroy any works for con
veying the waters of the great Bedford level is subject to the same punishment.—Chitty.
" By stat. 7 <fe 8 Geo. IV. c. 30, s. 17, maliciously setting fire to any stack of corn, grain,
pulse, straw, hay, or wood is a capital felony; and setting fire to any crops of corn, grain
or pulse, whether standing or cut down, or to any part of a wood, coppice, or plantation
of trees, or to any heath, gorse, furze, or fern, wheresoever growing, is a felony, punish
able with transportation not exceeding seven years, or imprisonment not exceeding two
years, with private or public whipping for male offenders. The 43 Eliz. c. 13, 4 W. and
M. c. 23, 22 & 33 Car. II. c. 7, 1 Geo. I. s. 2, c. 48, 6 Geo. I. c. 16, 9 Geo. I. c. 22, and 28
Geo. II. c. 19, s. 3, are repealed, by 7 & 8 Geo. IV. c. 27.—Chittt.
" By stat. 7 & 8 Geo. IV. c. 30, s. 16, maliciously killing, maiming, or wounding any
cattle is a felony, punishable with transportation for life or not less than seven years, or
imprisonment not exceeding four years, with private or public whipping. The 22 & 23
Car. II. c. 7, 14 Geo. II. c. 6, and 15 Geo. II. c. 34, on this head, are repealed, by ' & 8 Geo
606
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By statute 4 & 5 W. and M. c. 23, to burn on any waste, betweon Candlemas
und Midsummer, any grig, ling, heath, furze, goss, or fern is punishable with
whipping and confinement in the house of correction. By statute I Anne, st.
2, c. 9, captains and mariners belonging to ships and destroying the same, to the
prejudice of the owners, (and, by 4 Geo. I. c. 12, to the prejudice of insurers
also,) are guilty of felony without benefit of clergy. And by statute 12 Anne,
st. 2, c. 18, making any hole in a ship in distress, or stealing her pumps, or
mediate
iding orloss
abetting
of suchsuch
ship,
offence,
is felony
or wilfully
withoutdoing
benefit
anyofthing
clergy."
tending
Bytostatute
the im1
Geo. I. c. 4S, maliciously to set on fire any underwood, wood, or coppice is
made single felony. By statute 6 Geo. I. c. 23, the wilful and malicious tearing,
cutting, spoiling, burning, or defacing of the garments or clothes of any per
son passing in the streets or highways, with intent so to do, is felony. This
was occasioned by the insolence of certain weavers and others, who, upon the
introduction of some Indian fashions prejudicial to their own manufactures,
made it their practice to deface them, either by open outrage, or by privily
cutting, or casting aqua-fortis *in the streets upon such as wore them.** rl?..
By statute 9 Geo. I. c. 22," commonly called the Waltham black act,
occasioned by the devastations committed near "Waltham, in Hampshire, by
persons in disguise or with their faces blacked, (who seem to have resembled
the Roberdsmen, or followers of Robert Hood, that in the reign of Richard the
First committed great outrages on the borders of England and Scotland ;)(£)
by this black act, I say, which has in part been mentioned under the several
heads of riots, menaces, mayhem, and larceny,(m) it is further enacted that to
set fire to any house, barn, or out-house, (which is extended by statute 9 Geo.
III. c. 29 to the malicious and wilful burning or setting fire to all kinds of
mills,) or to any hovel, cock, mow, or stack of corn, straw, hay, or wood ; or
unlawfully or maliciously to break down the head of any fish-pond, whereby
the fish shall be lost or destroyed ; or, in like manner, to kill, maim, or wound
any cattle ; or cut down or destroy any trees planted in an avenue, or growing
in a garden, orchard, or plantation, for ornament, shelter, or profit; all these
malicious acts, or procuring by gift or promise of reward any person to join
them therein, are felonies without benefit of clergy ; and the hundred shall be
chargeable for the damages unless the offender be convicted." In like manner,
(■) 3 Inut 197.
(-) See page! 144, 208, 2SS, 240.
IV. c. 27. By s. 25, it is provided that malice against the owner of the property destroyed
shall not be essential to any offence under the act.—Chittt.
81 By 7 & 8 Geo. IV. c. 30, s. 9, maliciously setting fire to, or in any wise destroying, any
ship or vessel, whether in a finished or unfinished state, is a capital felony. And, by s.
10, maliciously damaging any ship otherwise than by fire is a felony, punishable with
transportation for seven years or imprisonment not exceeding two years, with private or
public whipping. And, by s. 11, exhibiting false lights or signals to bring any ship or
vessel into danger, or tending to its immediate destruction, or destroying the same in
distress or when cast on shore, or any of its contents, or preventing any assistance to
those on board, is made a capital felony. And, by 1 & 2 Geo. IV. c. 75, s. 11, injuring or
concealing any buoys, ropes, or marks belonging to any anchor or cable attached to any
ship or vessel whatever, whether in distress or otherwise, is punishable with transporta
tion for any term not exceeding seven years, or imprisonment for any number of years
at the discretion of the court.—CniTTT.
** This statute was repealed, by 7 Geo. IV. c. 64, and no subsequent enactment on the
subject has been made.—Chittt.
» Repealed, by 7 & 8 Geo. IV. c. 27.—Chittt.
" By 7 & 8 Geo. IV. c. 30, s. 15, maliciously breaking down or destroying the dam of
any fishpond, or of any water being private property, or in which there is any private
right of fishery, with intent to destroy the nsh therein, or putting any lime or othe.
noxious ingredient therein with intent to destroy the fish, or breaking down the dam
of any mill-pond, is declared to be a misdemeanour, punishable at the discretion of the
court with transportation for seven years or imprisonment not exceeding two years
with private or public whipping for male offenders. 5 Eliz. c. 21 and 4 Geo. IV. c. 54 ar*
repealed as they relate to this subject, by 7 4 8 Geo. IV. c. 27, as also the 9 Geo III
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by the Roman law, to cut down trees, and especially vines, was punished in tho
same degree as robbery.(n) By statutes 6 Geo. II. c. 37, and 10 Geo. II. c. 32,
it is also made felony without the benefit of clergy maliciously to cut down
any river or sea bank, whereby lands may be overflowed or damaged ; or to
cut any hop-binds growing in a plantation of hops," or wilfully and maliciously
to set on fire, or cause to be set on fire, any mine, pit, or depth of coal." By
statute 11 Geo. II. c. 22, to use any violence in order to deter any person from
buying corn or grain ; to seize any carriage or horse carrying grain or meal to
or from any market or seaport ; or to use any outrage with such intent ; or to
•94.fi 1 8Catter> take away, spoil, or damage such grain or meal, is punished *for
' the first offence with imprisonment and public whipping; and the
necond offence, or destroying any granary where corn is kept for exportation,
or taking away or spoiling any grain or meal in such granary, or in any ship,
boat, or vessel intended for exportation, is felony, subject to transportation for
seven years.4* By statute 28 Geo. II. c. 19, to set fire to any goss, furze, or fern
(«) Ff. «, 7, 2.
By statute 7 & 8 Geo. IV. c. 31, s. 2, it is enacted "that if any church or chapel, or any
chapel for the religious worship of persons dissenting from the united church of England
and Ireland, duly registered or recorded, or any house, stable, coach-house, out-house,
warehouse, office, shop, mill, malt-house, hop-oast, barn, or granary, or any building or
wrection used in carrying on any trade or manufacture or branch thereof, or any ma
chinery, whether fixed or movable, prepared for or employed in any manufacture or in
imy branch thereof, or any steam-engine or other engine for sinking, draining, or working
any mine, or any staith, building, or erection used in conducting the business of any
mine, or any bridge, wagon-way, or trunk for conveying minerals from any mine, shall
be feloniously demolished, pulled down, or destroyed, wholly or in part, by any persons
riotously and tumultuously assembled together, in every such case the inhabitants of the
hundred, wapentake, ward, or other district in the nature of a hundred, by whatever
name it shall be denominated, in which any of the said offences shall be committed,
khall be liable to yield full compensation to the person or persons damnified by the
offence, not only for the damage so done to any of the subjects hereinbefore enumerated,
but also for any damage which may at the same time be done by any such offenders to
any fixture, furniture, or goods whatever in any such church, chapel, house, or other of
the buildings or erections aforesaid."
By sect. 3, persons damnified by the offence, or the servant in whose charge the injured
property was intrusted, must within seven days after the offence has been committed gc
before a justice of the peace residing within the hundred, and state on oath the name
of the offender, if known, and submit to an examination touching the offence, and
become bound to prosecute the offenders when taken. The action must be commenced
within three calendar months after the offence.
By sect. 4, all process in the action must be served on the high constable, who within
seven days must give notice thereof to two magistrates of the division, and who may
defend or let judgment go by default, as advised.
By sect. 5, any inhabitant of the hundred may be a competent witness. By sect. 6, if
the plaintiff recovers, the writ of execution is not to be enforced, but the sheriff on
receipt of it is to make his warrant to the county treasurer, who is directed to pay the
amount. Sect. 7 directs that the high constable's expenses are to be allowed by two
justices and paid by the county treasurer. The whole of such moneys are to be levied
on the hundred over and above their share of the county rate.
By sect. 8, where the injury does not exceed 30/., the parties are to give notice to the
high constable of their claim for compensation, who is to exhibit the same to two magis
trates in the division, and they are to appoint a special petty session between twenty and
thirty days afterwards to determine the claim.
By stat. 7 & 8 Geo. IV. c. 27, all prior acts relating to actions against the hundred ar«
repealed ; and the hundred is now no longer liable in cases of robbery, but only in cases
where the damage is done by a riotous assembly.—Chitty.
" Benefit of clergy was restored, by stat. 4 Geo. IV. c. 46, and transportation and im
prisonment substituted. This act is now repealed, by 7 & 8 Geo. IV. c. 27, as also th
acts mentioned in the text.—Chitty.
a By stat. 7 & 8 Geo. IV. c. 30, s. 18, maliciously destroying any hop-binds growing on
ooles in plantations of hops is a felony, liable to transportation for life or not less than
•even years, or imprisonment not exceeding four years, with private or public whipping.
Vnd, by sect. 5, setting fire to any coal-mine is a capital felony.—Chitty.
• The latter part of this act, relating to the damages to which the hundred is liable, U
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growing in any forest or chase is subject to a fine of five pounds.4* x5y statutes
6 Goo. fll. c. 36 & 48, and 13 Geo. III. c. 33, wilfully to spoil or destroy any timber
or other trees, roots, shrubs, or plants is for the two first offences liable to pecu
niary penalties; and for the third, if in the daytime, and even for the first, if at
night, the offender shall be guilty of felony and liable to transportation for
seven years.45 By statute 9 Geo. III. c. 29, wilfully and maliciously to burn or
destroy any engine, or other machines therein specified, belonging to any mine,or any fences for enclosures pursuant to any act of parliament, is made single
felony, and punishable with transportation for seven years, in the offender, his
advisers and procurers.4' And, by statute 13 Geo. III. c. 38, the like punish
ment is inflicted on such as break into any house, &c. belonging to the plateglass company, with intent to steal, cut, or destroy any of their stock or
utensils, or shall wilfully and maliciously cut or destroy the same. And these
are the principal punishments of malicious mischief.
III. ♦Forgery,48 or the crimen falsi is an offence which was punished _
by the civil law with deportation or banishment, and sometimes with
repealed, by 7 & 8 Geo. IV. c. 27 ; and see, as to the offences mentioned in the text, 9
Geo. IV. c. 31, s. 26.—Chittt.
44 Repealed.—Chittt.
45 The statutes mentioned in the text are repealed.—Chittt.
46 By stat. 7 & 8 Geo. IV. c. 27, the above is repealed. And, by 7 & 8 Geo. I V. c. 30,
s. 6, maliciously causing any water to be conveyed into any mine with intent to damage
it, or obstructing any air-way, water-way, drain, pit, level, or shaft belonging thereto, is
punishable as a felony, with transportation for seven years or imprisonment not exceed
ing two years, with private or public whipping. By sect. 7, maliciously destroying or
damaging with such intent any engine or other machines belonging to any mine, or any
erections attached thereto, or any bridge, wagon-way, or trunk connected with the same,
is a felony, liable to the same punishment as in the last-recited clause.—Chittt.
" By statute 7 & 8 Geo. IV. c. 30, s. 23, maliciously destroying any description of fence
whatsoever, or any wall, stile, or gate, is punishable, for the first offence, with fine not
exceeding 57. above the value of the injury done, and with imprisonment not exceeding
twelve months, with hard labour and private or public whipping for any subsequent
offence.
By 7 & 8 Geo. IV. c. 29, s. 40, stealing, or destroying with intent to steal, any live or
dead fence, wooden fence, stile, or gate, is subject to a penalty not exceeding ol. above
the value of the loss or injury sustained for the first offence, and to hard labour and im
prisonment not exceeding twelve months, with whipping, for subsequent offences.
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and not satisfactorily accounting for it, are liable to a penalty of 21. above the value of
the article found.
The following statutes on this head are repealed, by 7 & 8 Geo. IV. c. 27, viz.: 13 Edw.
i. s. 1, c. 46; 6 Geo. I. c. 16; 9 Geo. III. c. 29; 16 Geo. III. c. 30.—Chittt.
44 Forqert.—We will endeavour to elucidate the nature of, and what constitutes, this
offence, by considering—1st, What false making is sufficient ; 2d, With what intent the
forgery must be committed ; and 3d, How far the instrument forged must appear to be
genuine. The consideration of what instruments may be the subjects of forgery will
follow. See, in general, 3 Chit. C. L. 2d ed. 1022 to 1044, a.
1. What false making is sufficient.—It is not necessary that the whole instrument
should be fictitious. Making a fraudulent insertion, alteration, or erasure in any mate
rial part of a true document by which another may be defrauded; the fraudulent appli
cation of a false signature to a true instrument, or a real signature to a false one; and the
alteration of a date of a bill of exchange after acceptance, by which its payment may be
accelerated, are forgeries. 1 Hale, 683, 684, 685. 4 T. R. 320. Altering a bill from a
lower to a higher sum is forging it; and a person may be indicted, on the 7 Geo. II. c. 22,
for forging such an instrument, though the statute has the word alter as well as forge ; and
in the same case it was held no ground of defence that before the alteration it had been
paid by the drawer and re-issued. R. & R. C. C. 33. 2 East, P. C. 979, S. C. So altering
a banker's one-pound note by substituting the word ten for the word one is a forgery. Russ.
& Ry. C. C. 101. See 2 Burn, J., 24th ed. 491, and 2 East, P. C. 986. If a note be made
payable at a country banker's, or at their banker's in London, who fails, it is forgery to
introduce a piece of paper over the names of the London bankers who have so failed,
containing the names of another banking-house in London. Russ. & Ry. C. C. 164. 2
Taunt. 328. 2 Leach, 10-10, S C. ; and see 2 East, P. C. 856. 2 Burn, J., 24th ed. 492, 8
£09
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death.(o) It may with us be defined at common law to be "the fraudulent
making or alteration of a writing to the prejudice of another man's right," for
(•) Inst 4, 18, 7.
C. Expunging an endorsement on a bank-note with a liquor unknown has been holden
to be an erasure within 8 & 9 W. III. c. 20. 3 P. Wms. 419. The instrument must in
itself be false ; for if a man merely pass for another, who is the maker or endorser of a
true instrument, it is no forgery, though it may be within the statute of false pretence*
1 Leach, 229. The instrument counterfeited must also bear a resemblance to that for
which it is put forth, but need not be perfect or complete: it is sufficient if it is calcu
luted to impose on mankind in general, though an individual skilled in that kind of wri
tings would detect its fallacy. Thus, if it appears that several persons have taken forged
bank-notes as good ones, the offender will be deemed guilty of counterfeiting them
though a person from the bank should swear that they would never impose on him, being
in several respects defective. 2 East, F. C. 950. And it has been holden that a bank
note may be counterfeited though the paper contains no water-mark, and though the
word pounds is omitted, that word being supplied by the figures in the margin. 1 Leach,
174. For it was said that in forgery there need not be an exact resemblance, but it is
sufficient if the instrument counterfeited be prima facie fitted to pass for the writing wnich
it represents. 1 Leach, 179. As to how far the instrument should appear genuine, and
the forging of fictitious names, see infra, Div. III.
II. With what intent the Forgery must be committed.—The very essence of forgery
is an intent to defraud; and therefore the mere imitation oi another's writing, the
assumption of a name, or the alteration of a written instrument, where no person can be
injured, does not come within the definition of the offence. Most of the statutes ex
pressly make an intent to defraud a necessary ingredient in the crime: whether it existed
or not is a question for the jury to determine. But it is in no case necessary that any
actual injury should result from the offence. 2 Stra. 747. 2 Lord Raym. 1461. The
question as to the party's intent is for a jury ; and such jury ought to infer an intent to
defraud the person who would have to pay the instrument if it were genuine, although,
from the manner of executing the forgery, or from that person's ordinary caution, it
would not be likely to impose on him, and although the object was general, to defraud
whoever might take the instrument, and the intention of defrauding in particular the
person who would have to pay the instrument, if genuine, did not enter into the pri
soner's contemplation. R. & Ry. C. C. 291 ; and see id. 769.
III. HOW FAR THE INSTRUMENT FORGED MUST APPEAR GENUINE. It 18 of no Consequence
whether the counterfeited instrument be such as if real would be effectual to the purpose
it intends, so long as there is a sufficient resemblance to impose on those to whom it is ut
tered. Whether the fraud be effected on the party to whom an instrument is addressed
or whose writing is counterfeited, or on a third person who takes it upon the credit it
assumes, is immaterial. Thus, to counterfeit a conveyance with a wrong name has been
deemed within 5 Eliz. c. 14, though it would have been ineffectual if genuine. 1 Keb. 803.
3 Keb. 51. The fabrication of an order for payment of a sailor's prize-money is forgery,
as
tute.
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the time of uttering, that part which in a genuine stamp would in terms specify the
amount of duty is concealed, and in fact cut out, and though that part where the papers
were entire did not contain any thing specifying the amount of duty, provided the parts
left visible are like a genuine stamp. Russ. & Ry. C. C. 229, 212 We have also seen
''hat the forgery of an instrument, as a last will, comes within the statutes although the
supposed testator is living. 1 Leach, 449. And it may be collected from a number of
cases that forgery in the name of a person who has no real existence is as much criminal
as if there was an intent to defraud an individual whose writing is counterfeited. 1
Leach, 83. Thus, the making of a bill of exchange is within the acts though all the
names to it are fictitious. 2 East, P. C. 957. To counterfeit a power of attorney, as by
the administratrix and daughter of a seaman who died childless, is capital. Fost. 116
Nor is it necessary that any additional credit should be obtained by using the fictitious
name. 1 Leach, 172 ; and see R. A Ry. C. C. 75, 90, 209, 278. So to put a fictitious name
on a bill endorsed in blank, in order to circulate it with secrecy, is a similar offence. 1
Leach, 215. And indeed it seems that It is not necessary to constitute forgery that thero
should be an intent to defraud any particular person ; and a general intent to defraud
will suffice. 3 T. R. 176. 1 Leach, 216, 217, in notis. But, to support a charge of forgery
by subscribing a fictitious name, there must be satisfactory evidence on the part of the
prosecutor that it is not the party's real name and that it was assumed for the purpose
of fraud in that instance. Russ. & Ry. C. C. 260. Assuming and using a fictitious name,
though for purposes of concealment and fraud, will not amount to forgery if it were not
<br that verr fraud, or system of fraud, of which the forgery forms a part. Russ. & Ry.
(' C. 260. If there is proof of what is the prisoner's real name, it is for him to prove that
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which the offender may suffer fine, imprisonment, and pillory .* And also, by
* variety of statutes, a more severe punishment is inflicted on the offender in
many particular cases, which are so multiplied of lato as almost to become
general. I shall mention the principal instances.
By statute 5 Eliz. c. 14, to forge or make, or knowingly to publish or give in
evidence, any forged deed, court-roll, or will, with intent to affect the right of
real property, either freehold or copyhold, is punished by a forfeiture to the
Earty grieved of double costs and damages; by standing in the pillory and
aving both his ears cut off and his nostrils slit and seared, by forfeiture to the
crown of the profits of his lands, and by perpetual imprisonment. For any
forgery relating to a term of years, or annuity, bond, obligation, acquittance,
release, or discharge of any debt or demand of any personal chattels, the saine
forfeiture is given to the party grieved ; and on the offender is inflicted the
pillory, loss of one of his ears, and a year's imprisonment : the second offence in
both
Besides
cases this
beinggeneral
felony without
act, a multitude
benefit ofofclergy.
others, since the revolution, (when
paper-credit was first established,) have inflicted capital punishment on the
forging, altering, or uttering as true when forged, of any bank bills or .- *248
notes, or *other securities ;(p)M of bills of credit issued from the exche(») SUt. 8 4 9 W. III. c. 20, 1 36. 11 Geo. I. o. 8. 12 Geo. L c. 82. 15 Geo. II. c 18. 13 Geo III. c 79.
he used the assumed name before the time he had the fraud in view, even in the absence
of all proof as to what name he had used for several years before the fraud in question.
Russ. & Ry. C. C. 278. And see Russ. & Ry. C. C. 405. 3 Brod. & Bing. 228, S. C. 2 Burn,
J., 24th ed. 510. Russ. & Ry. C. C. 463, S. C.
A defect in the stamp will not avail the prisoner, (1 Leach, 257, 258, in notis. 2 East, P.
C. 955 ;) and it has even been decided that, if there be no stamp at all on a counterfeit pro
missory note, it may still be forgery, (2 Leach, 703,)—though this case seems to go too
far; for how can a promissory note without the appearance of a stamp have such a simili
tude to a genuine instrument as is requisite to constitute forgery ? But, though the
validity of the instrument if real is thus immaterial, it must not appear on its face, so
that no one of common understanding would give it credit. Thus, it will not be forgery
to fabricate a will for land as attested by only two witnesses. 2 East, P. C. 953. Nor is
it felony to counterfeit a bill of exchange for a sum more than twenty shillings and less
than five pounds, without mentioning the abode of the payee and being attested by a
subscribing witness; as such an instrument is, by 17 Geo. III. c. 30, absolutely void. 1
Leach, 431. These cases will sufficiently explain the law on this subject.—Chittt.
• The punishment of pillory is now taken away, by 56 Geo. III. c. 138.
Besides this punishment, the defendant is holden incapable of being examined as a
witness till restored to competence by the king's pardon. Com. Dig. Testmoigne A. 3,
4. And, by 12 Geo. I. c. 29, in case persons convicted of forgery shall afterwards practise
as attorneys, solicitors, or law-agents, the court where they practise shall examine the
matter in a summary way and order the offender to be transported for seven years.—
Chitty.
M As to the further provisions relative to this description of forgery, vide 41 Geo. III.
c. 39; 45 Geo. III. c. 89; 52 Geo. III. c. 138, and 1 Geo. IV. c. 92, under which last act,
relating to bank-notes, by s. 11, persons engraving, cutting, etching, scraping, or by other
means marking upon any plate of copper, brass, steel, <tc. any engraving, &c. for the pur
pose of producing a print or impression of all or any part of a 4an#-note, or a blank bank
note of the said governor and company, without their authority, or having unlawfully in
their possession any such plate, &c, or wilfully disposing of any such blank bank-not*
or part of such bank-note as aforesaid, are liable to transportation for fourteen years.
By s. 2, persons unlawfully cutting, etching, <fcc. or procuring, &c, or assisting in making
upon any plate of copper, brass, steel, &c, any line-work, as or for the groundwork of a
promissory note or bill of exchange, which shall be intended to resemble the groundwork
of a bank-note of the governor and company, or any device, the impression from which
shall contain the words " Bank of England" in white letters upon a black or dark ground,
with or without white lines therein, or shall contain in any part thereof the numerical
sum or amount of such note or bill in black and red register-work, or shall show the re
versed contents thereof, or shall contain any words, figures, characters, or patterns
intended to resemble the ornaments on such note, or any word, figure, See. in white on a
black ground, intended to resemble the amount in the margin of such note, or using
such plate or other instrument intended to represent the whole or part of any such note,
or knowingly having in their possession any such plate, &c, or disposing of any sucu
6M
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quer;($r)M of South-Sea bonds, &c.;(r) of lottery tickets or orders ;(«)" of army 01
navy debentures ;(t) of East India oondsj(M) of writings under the seal of the
London or royal exchange assurance ;(w) of the hand of the receiver of the pre£nes(x) or of the accountant-general, and certain other officers of the court of
(») See the several acta tor Inning them.
(<; Stat. 5 Geo. L c. 14. 8 Geo. I. 0. 6.
(») SUt. a Anne, c. 21. 6 Geo. I. c. 4 and 11. 12 Geo. L c.
(«) Stat. 12 Geo. I. c 32.
13.(•) See the leTeral act* for the lotteries.
(») Stat.
Stat. 32
6 Geo.
(•)
Geo.I.H-c. c18.14.
f)aper impressions, or knowingly having such in their custody, are guilty of felony and
iable to transportation for fourteen years.
The bank having preferred one indictment for uttering a forged note, and another foi
having the same in possession, and having elected to proceed on the latter charge, it was
held that, although facts sufficient to support the capital charge were made out in proof,
an acquittal for the minor offence ought not to be directed, because the whole of the
minor charge was proved and did not merge in the larger. R. & R. C. C. 378. On an
indictment
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by such a signature personally responsible for the payment of the note, (1 Leach, C. C.
311. R. & R. C. C. 378;) but he is not an essential witness, as his handwriting may be dis
proved by other witnesses. Rex vs. Hughes, and Rex vs. M'Guire, 2 East, P. C. 1002.
1 Leach, C. C. 311.
"What circumstances are sufficient to constitute the offence of uttering, which must be
attended with a guilty knowledge, and what proofs required to substantiate it, may be
deduced from the following abstract of decided cases which have been selected from
among many others. Where a prisoner, charged with uttering a forged note to A. B.,
knowing it to be forged, gave forged notes to a boy who was not aware of their being for
geries, and directed the boy to pay away the note described in the indictment at A. B.'s
for the purchase of goods, and the boy did so and brought back the goods and the change
to the prisoner; it was held by the twelve judges an uttering by the prisoner to A. B.
Rex vs. Giles, Car. C. L. 191. So the delivering a box containing, among other things,
forged stamps to the party's own servant, that he might carry them to an inn to be for
warded by a carrier to a customer in the country, is an uttering. And if the delivery be
in one county, and the inn to which they are carried by the servant in another, the pri
soner may be indicted in the former. The offence of uttering a forged stamp will be
complete although, at the time of uttering, certain parts of the stamp are concealed,
all the parts that are visible being like those of a genuine stamp. Rex vs. Collicott, R. A
R. C. C. 212. It is not necessary that a promissory note should be negotiable, in order
to be a promissory note within the 2 Geo. II. c. 25, so as to be the subject of an indict
ment for forging or uttering it. Rex vs. Box, id. 300. An indictment, on 45 Geo. III. c.
89, for uttering forged notes, need not state to whom they were disposed: it is sufficient
to state that the prisoner disposed of the notes with intent to defraud the bank, he
knowing them at the time to be forged, and although the person to whom they were dis
posed purchased them as and for forged notes, and purchased them on his own solicita
tion and as agent for the bank, for the purpose of bringing the prisoner to punishment.
Rex vs. Holden, id. 154. Uttering a forged order for the payment of money under a
false representation is evidence of knowing it to be forged. Id. 169. To prove the guilty
knowledge of an utterer of a forged bank-note, evidence may be given of the prisoner's
having previously uttered other forged notes, knowing them to be forged. Rex vs. Whiley, 2 Leach, C. C. 983. So upon an indictment for uttering a forged note, evidence is
admissible of the prisoner's having at a former period uttered others of a similar manu
facture, and that others of similar fabrication had been discovered on the files of the
bunk with the prisoner's handwriting on the back of them, in order to show the pri
soner's knowledge of the note mentioned in the indictment being a forgery. Rex vs. Ball, R.
A R. C. C. 132. But in order to show a guilty knowledge on an indictment for uttering
forged bank-notes, evidence of another uttering, subsequent to the one charged, is inad
missible, except the latter uttering was in some way connected with the principal case,
or it can be shown that the notes were of the same manufacture ; for only previous or
contemporaneous acts can show quo animo a thing is done. Rex vs. Taverner, Car. C.
L. 195.
So, if a second uttering be made the subject of a distinct indictment, it cannot be
ftven in evidence to show a guilty knowledge in a former uttering. Rex vs. Smith, 2 C.
i P. 633. The person whose name is forged was formerly held to be not a competent
witness to prove the forgery, (Rex vs. Russell, 1 Leach, C. C. 8 ;) but he has recently been
made competent, by the 9 Geo. IV. c. 32, s. 2.—Chittt.
" See also tho 48 Geo. III. c. 1. 58 Geo. III. c. 23, s. 38. R. A R. C. C. 67.—Chittt.
"This is now a clergyable felony. 4 Geo. IV. c. 60, s. 11.—Chittt
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chancery ;(y) of a letter of attorney, or other power to receive or transfer stock
or annuities, and on the personating a proprietor thereof to receive or transfer
such annuities, stock, or dividends ;(z) also on the personating, or procuring to
be personated, any seaman or other person entitled to wages or other naval
emoluments, or any of his personal representatives; and the taking or procuring
to be taken any false oath in order to obtain a probate or letters of administra
tion, in order to receive such payments;63 and the forging or procuring to be
forged, and likewise the uttering or publishing as true, of any counterfeited sea
man's will or power ;(a)M to which may be added, though not strictly reducible
to this head, the counterfeiting of Mediterranean passes under the hands of the
lords of the admiralty, to protect one from the piratical States of Barbary;(6)
the forging or imitating of any stamps to defraud the public revenue,(c)a and
the forging of any marriage register or license ;(d)M all which are, by distinct
(»)
Stat S12Geo.
Geo.I.Lc.c.22.32. 9 Geo. I. c. 12. 31 Geo. II. c. 22, J 77.
(»)
4 Geo.
EL c.stamp-acts.
18.
(•) Stat.
(•) Stat.
See the
several
(«) Stat. 31 Geo. II. c 10. 8 Geo. III. c SO.
(*) Stat 26 Geo. II. o. 33.
u Vide also 3 Geo. III. c. 16 ; 26 Geo. III. c. 23 ; 32 Geo. III. c. 33 ; 55 Geo. III. e. 60; 57
Geo. III. c. 127 ; 4 Geo. IV. c. 46 ; and 5 Geo. IV. c. 107 ; by sect. 5 of which latter statute
the punishment previously due to these offences is changed to transportation for life or
otherwise. Personating a seaman who is dead is within the act; as where a prisoner
applied at the Greenwich Hospital for prize-money in the name of J. B., and J. B. wat
dead, and supposed to be so at the hospital, though the prisoner did not obtain the
money, he was convicted of the offence. Rex vs. Martin, R. & R. C. C. 324. So where a
prisoner personated one "S. Cuff," who was dead, and whose prize-money had been paid
to his mother, it was held that it did not vary the prisoner's guilt, and that he might be
convicted on the 54 Geo. III. c. 93, s. 89. Rex vs. Cramp, id. 327. To constitute the offence
of personating the name of a seaman under the 57 Geo. III. c. 127, s. 4, the person
entitled, or really supposed to be so, to prize-money, must be personated : personating a
man who never had any connection with the ship is not an offence within the act. Rex
vs. Tannet, id. 351. And, by 59 Geo. III. c. 56, s. 3, persons falsely representing them
selves as the next of kin of any seaman, Ac, or any agent whose authority is revoked
offering to receive wages, pay, prize-money, or other allowance, are guilty of a misde
meanour. By sect. 12, inserting a false date in any order for the payment of prize-money
is made a misdemeanour; and, by sect. 17, persons really entitled to prize-money, 4c.
using false orders or certificates to procure the same are guilty of a misdemeanour.—
CnlTTY.
64 See also 55 Geo. III. c. 60, s. 31, and 59 Geo. III. c. 56, by the 18th section of whicn
the falsely personating officers, seamen, marines, supernumeraries, Ac entitled to wages,
or their representatives, or forging or uttering any letter of attorney, order, bill, ticket,
or other certificate, assignment, last will, or other power whatsoever, in order to obtain
any prize-money, Ac, or uttering any such letter of attorney, order, bill, Ac, knowing
the same to be forged, in order to receive any prize-money, Ac, or taking a false oath to
obtain a probate or letters of administration in order to receive prize-money, Ac, or
demanding or receiving wages, Ac, knowing the will to be forged, or the probate or
administration to have been obtained by a false oath with intent to defraud, is made a
capital felony. By 1 A 2 Geo. IV. c. 49, s. 3, procuring persons to sign a false petition
under this act, or procuring others to demand money due, or supposed to be due, to
seamen, Ac, under a certificate from the inspector of seamen's wills, is punishable with
transportation for seven years ; and, by s. 4, procuring others to utter any forged letter
of attorney or other document to obtain seamen's wages, Ac, or procuring others to
demand or receive such wages, Ac, is punishable with death. By 7 Geo. IV. c. 16, s. 38,
the personating any Chelsea pensioner, Ac, or forging any documents, or knowingly
uttering such forgeries to obtain any pension, Ac, is punishable with transportation for
life or otherwise. A bill drawn on the commissioners of the navy for pay may be a bill
of exchange, and a person may be indicted for the forgery of it as such, although it it
not in the form prescribed by 35 Geo. III. c. 94. Rex vs. Chisholm, R. A R. C. C. 297.—
iIhitty.
54 By 6 Geo. IV. c. 106, forging or uttering the drafts or other instrument of the
receiver-general or controller-general of the customs is a capital felony. Vide also, as to
stamps, 37 Geo. III. c. 90; 44 Geo. III. c. 98; 48 Geo. III. c. 149; 52 Geo. III. c. 143 ; 55
Geo. IV. c. 184 and c. 185 ; and 6 Geo. IV. c. 119 ; which makes it a capital felony to forg«
or utter false stamps to newspapers. See also 9 Geo. IV. c. 18, which makes it a capital
felony to forge the stamps of any cards or dice.—Chittt.
M The forgery of documents relating to marriage registers and licenses is punishable
now only with transportation for life. 4 Geo. IV. c. 76, s. 29.—Chittt.
Vol. II.—33
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acts of parliament, made felonies without benefit of clergy. By statute 13 Geo
III. c. 52 and 59, forging or counterfeiting any stamp or mark to denote th«
standard of gold and silver plate, and certain other offences of the like tendency,
are punished with transportation for fourteen years.5' By statute 12 Geo. IIT
**>491 c'
certa'n *frauds on the stamp-duties therein described, principally
J by using the same stamps more than once, are made single felony, and
liable to transportation for seven years. And the same punishment is inflicted,
by statute 13 Geo. III. c. 38," on such as counterfeit the common seal of the
corporation for manufacturing plate-glass, (thereby erected,) or knowingly de
mand money of the company by virtue of any writing under such counterfeit
seal.
There are also certain other general laws with regard to forgery, of which
the first is 2 Geo. II. c. 25, whereby the first offence in forging or procuring to
be forged, acting or assisting therein, or uttering or publishing as true, any
forged deed, will, bond, writing obligatory, bill of exchange, promissory note,
endorsement, or assignment thereof, or any acquittance or receipt for money or
goods, with intention to defraud any person, (or corporation,)(e) is made felony
without benefit of clergy. And, by statutes 7 Geo. II. c. 22 and 18 Geo. III. c.
18, it is equally penal to forge or cause to be forged or utter as true a counter
feit acceptance of a bill of exchange, or the number or principal sum of auy
accountable receipt for any note, bill, or any other security for money, or any
warrant or order for the payment of money or delivery of goods.™ So that, 1
believe, through the number of these general and special provisions, there is
*2*i01 now har(My a case possible to be conceived wherein forgery that tends
J to defraud, *whether in the name of a real or fictitious person,(/) is not
made a capital crime.10
(<) Stat. 31 Geo. II. c. 22, | 78.
(S) FoM. 118, *c
67 This is now a capital felony.—Chitty.
» Revived, by 33 Geo. III. c. 17, s. 23.—Chitty.
wSee 45 Geo. III. c. 89, 49 Geo. III. c. 35, and 8 Geo. IV. c. 8, respecting widows'
pensions, remittance-bills, the forging of which, or procuring others to forge them, is
made a felony punishable with transportation.—Chitty.
60 It has frequently been determined that drawing, endorsing, or accepting a bill of
exchange in a fictitious name is a forgery. Bolland's case, &c, Leach, 78, 159, 192. 1
Hen. Bla. 588. Fost. 116. It is also forgery to fabricate a will by counterfeiting the
name of a pretended testator who is still living. Cogan's case, ibid. 355.
If a person puts his own name to an instrument, representing himself to be a different
person of that name, with an intent to defraud, he is guilty of forgery. 4 T. R. 28.
But where a bill of exchange is endorsed by a person in his own name, and another
represents himself to be that person, he is not guilty of forgery, but it is a misde
meanour. Hevey's case, Leach, 268.
A bill or note may be produced in evidence against a prisoner prosecuted for the
forgery of it ; and he may be convicted upon the usual evidence of the forgery, though
it has never been stamped pursuant to the stamp-acts. Hawkeswood's and Reculist's
cases, Leach, 292 and 811. For the forgery in such a case is committed with an intent
to defraud ; and the legislature meant only to prevent their being given in evidence
when they were proceeded upon to recover the value of the money thereby secured. But
lord Kenyon has declared that he did not approve of the decision of the majority of the
judges in these cases. Feake, 168. It has been declared that the forgery of a bill of
exchange in a form which rendered it void under the 17 Geo. III. c. 30 (see 2 book, 467)
was not a capital offence, because if real it was not valid or negotiable. Moffat's case.
T«ach, 483.
Every indictment for forgery must set out the forged instrument in words and figure*.
Mason's case, 1 East, 182.
But it is sufficient to set forth the receipt at the bottom of an account without setting
out the account itself. Testick's case, ibid. 181. The word purport in an indictment for
forgery signifies the substance of an instrument as it appears on the face of it: tenor
means an exact copy of it. Ibid. 180. Leach, 753.
The most effectual statute for the prevention of the forgery of bank-notes is the 41
Geo. III. c. 41, which enacts that if any one shall knowingly have in his possession or in
his house any forged bank-notes, knowing the same to be forged, without lawful excuse,
the proof whereof shall lie upon the person accused he shall be guilty of felony, and
iha'l )k- transported for fourteen years.
bU
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These are the principal infringements of the rights of property, which were
the last species of offences against individuals or private subjects which the
method of distribution has led us to consider. We have before examined the
nature of all offences against the public or commonwealth; against the king or
supreme magistrate, the father and protector of that community; against the
universal law of all civilized nations; together with some of the more atrocious
offences of publicly pernicious consequence against God and his holy religion
And these several heads comprehend the whole circle of crimes and misde
meanours, with the punishment annexed to each, that are cognizable by ton
laws of England."

CHAPTER XVIII.
OF THE MEANS OF PREVENTING OFFENCES.
*We are now arrived at the fifth general bran6h or head under which r*9^i
I proposed to consider the subject of this book of our commentaries, viz., ^
the means of preventing the commission of crimes and misdemeanours. And
really it is an honour, and almost a singular one, to our English laws, that they
furnish a title of this sort, since preventive justice is, upon eveiy principle of
reason, of humanity, and of sound policy, preferable in all respects to punishing
justice,(a) the execution of which, though necessary, and in its consequences a
species of mercy to the commonwealth, is always attended with many harsh
and disagreeable circumstances.
This preventive justice consists in obliging those persons whom there is a
probable ground to suspect of future misbehaviour to stipulate with and to give
full assurance to the public that such offence as is apprehended shall not happen,
by finding pledges or securities for keeping the peace, or for their good be
haviour. This requisition of sureties has been several times mentioned before
as part of the penalty inflicted upon such as have been guilty of certain gross
misdemeanours; but there also it must be understood rather as a caution against
the repetition of the offence than any immediate pain or punishment. And,
indeed, if we consider all human *punishments in a large and extended r*0K9
viow, we shall find them all rather calculated to prevent future crimes
than to expiate the past; since, as was observed in a former chapter,(6) all
punishments inflicted by temporal laws may be classed under three heads : such
as tend to the amendment of the offender himself, or to deprive him of any power
to do future mischief, or to deter others by his example; all of which conduce
to one and the same end of preventing future crimes, whether that can be
(•) Beccar. cb. 41.
(») See page 11.
And if any person shall make any plate or instrument for forging bank-notes, or any
part of a bank-note, or shall knowingly have them in his possession without authority
in writing from the governor and company of the Bank of England, he shall be guilty
of felony, and shall be transported for seven years.
But before this statute this must have been an indictable offence as a misdemeanour.
See ante, 99, note 7.
By the 45 Geo. III. c. 89, the statutes for the punishment of forgery are extended to
every part of Great Britain.—Chittv.
By statute 11 Geo. IV., and 1 W. IV. c. 60, all the statutes making this offence capital,
as well those mentioned by Blackstone as all others, were repealed ; but some of the
statutes not having this effect mentioned by him were left unrepealed. Forgeries are
now punished either with transportation for life (which is now the severest punishment
which can be awarded to this crime) or for a term of years, or imprisonment for a term
of years, according to the nature of the forgery,—and for all these penal servitude may
now be substituted.—Stewart.
° See a complete collection of the acts of parliament relating to the crime of forgery
(too numerous even to abstract here) in Collyer's Crim. Stat. 142, et seg., with the cote*
thereon.—Chitty.
«1S
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effected by amendment, disability, or example. But the cuuticn which we
speak of at present is such as is intended merely for prevention, without any
crime actually committed by the party, but arising only from a probable sus
picion that some crime is intended or likely to happen ; and consequently it is
not meant as any degree of punishment, unless perhaps for a man's imprudence
in giving just ground of apprehension.
By the Saxon constitution, these sureties were always at hand, by means of
king Alfred's wise institution of decennaries or frank pledges, wherein, as has
more than once been observed,(c) the whole neighbourhood or tithing of free
men were mutually pledges for each other's good behaviour. But this great
and general security being now fallen into disuse and neglected, there hath
succeeded to it the method of making suspected persons find particular and
special securities for their future conduct; of which we find mention in the
laws of king Edward the Confessor,(d) " tradat fidejussors de pace et Ugalitate
tuenda." Let us therefore consider, first, what this security is ; next, who may
take or demand it ; and, lastly, how it may be discharged.
1. This security consists m being bound, with one or more securities, in a re
cognizance or obligation to the king, entered on record, and taken in somo
court or by some judicial officer; whereby the parties acknowledge themselves
to be indebted to the crown in the sum required, (for instance, 100Z.,) with eon*253 1 dition to be void and of none effect if the *party shall appear in cotu-t
J on such a day, and in the mean time shall keep the peace,1 either gene
rally towards the king and all his liege people, or particularly, also, with regard
to the person who craves the security. Or, if it be for the good behaviour,
then on condition that he shall demean and behave himself well, (or be of good
behaviour,) either generally or specially, for the time therein limited, as for one
or more years, or for life. This recognizance, if taken by a justice of the
peace, must be certified to the next sessions," in pursuance of the statute 3 Hen.
VII. c. 1 ; and if the condition of such recognizance be broken by any breach
of the peace in the one case, or any misbehaviour in the other, the recognizance
becomes forfeited or absolute; and being estreated or extracted (taken out from
among the other records) and sent up to the exchequer, the party and his
sureties, having now become the king's absolute debtors, are sued for the seve
ral sums in which they are respectively bound.
2. Any justices of the peace, by virtue of their commission, or those who are
ex officio conservators of the peace, as was mentioned in a former volume,(e)*
may demand such security according to their own discretion ; or it may be
franted at the request of any subject, upon due cause shown, provided such
emandant be under the king's protection ; for which reason it has been for
merly doubted whether Jews, pagans, or persons convicted of a praemunire were
entitled thereto.(/) Or, if the justice is averse to act, it may be granted by a
mandatory writ, called a supplicavit, issuing out of the court of king's bench or
chancery ; which will compel the justice to act as a ministerial and not as a
judicial officer; and he must make a return to such writ, specifying his com
pliance, under his hand and seal.(<7) But this writ is seldom used; for, when
application is made to the superior courts, they usually take the recognizances
there, under the directions of the statute 21 Jac. I. c. 8. And, indeed, a peer
(•) Sec book i. p. 114.
<f) 1 Hawk. P. C. 126.
(') Cup. 18.
(») F. N. B. 80. 2 P. Wim. 202.
(•) See book i. p. 350.
1 It is now settled that a justice of the peace is authorized to require surety to keep
the peace for a limited time,—as two years,—according to his discretion, and that ha
need not bind the party over to the next sessions only, (2 B. <fc A. 278 ;) but if a recog
nizance to appear at the sessions be taken, and an order of court for finding sureties
applied for, articles of the peace must be exhibited. 5 Burn, J., 24th ed. 304. 1 T. R
69b.—Cuittt.
1 But, by 1 & 2 Ph. and M. c. 13, in cases of felony the recognizances are to be certified
to the general gaol-delivery.—Chittt.
' A secretary of state or privy-counsellor cannot bind to keep the peace or good
behaviour. 11 St. Tr. 317.—Chittv.
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or peeress cannot be bound over in any other place than the courts of r*254
♦king's bench or chancery ;* though a justice of the peace has a power L
to require sureties of any other person, being compos mentis and under the de
free of nobility, whether he be a fellow-justice or other magistrate, or whethei
e be merely a private man.(A) Wives may demand it against their husbands;
or husbands, if necessary, against their wives.(i) But feme-coverts and infants
under age ought to find security by their friends only, and not to be bound
themselves; for they are incapable of engaging themselves to answer any debt;
which, as we observed, is tbe nature of these recognizances or acknowledg
stents.
8. A recognizance may be discharged either by the demise of the king, to
whom the recognizance is made ; or by the death of the principal party bound
thereby, if not before forfeited ; or by order of the court to which such recog
nizance is certified by the justices, (as the quarter sessions, assizes, or king's
bench,) if they see sufficient cause; or in case ho at whose request it was
granted, if granted upon a private account, will release it, or does not make bin
appearance to pray that it may be continued. (A)
Thus far what has been said is applicable to both species of recognizances
for the peace, and for the good behaviour: de pace, et legalitate, tuenda, as ex
pressed in the laws of king Edward. But as these two species of securities are
in some respects different, especially as to the cause of granting or the means
of forfeiting them, I shall now consider them separately ; and first, shall show
for what cause such a recognizance, with sureties for the peace, is grantable ;
and then, how it may be forfeited.
1. Any justice of the peace may, ex officio, bind all those to keep the peace
who in his presence make any affray, or threaten to kill or beat another, or
contend together with hot and angry words, or go about with unusual weapons
*or attendance, to the terror of the people; and all such as he knows p Wrr
to be common barretors ; and such as are brought before him by the <constable for a breach of peace in his presence ; and all such persons as, having
been before bound to the peace, have broken it and forfeited their recogni
zances.^) Also, wherever any private man hath just cause to fear that another
will burn his house, or do him a corporal injury by killing, imprisoning, or
beating him, or that he will procure others so to do, he may demand surety
of the peace against such person: and every justice of the peace is bound to
grant it, if he who demands it will make oath that he is actually under fear of
death or bodily harm, and will show that he has just cause to bo so by reason
of the other's menaces, attempts, or having lain in wait for him, and will also
further swear that he does not require such surety out of malico, or for mere
vexation, (m)5 This is called swearing the peace against another: and if the
party does not find such sureties as the justice in his discretion shall require,
he may immediately be committed till he does.(n)
2. Such recognizance for keeping the peace, when given, may be forfeited by
(») 1 Hawk. P. C. 127.
(') Ibid. 126.
(<) Stra. 1207.
(«) Ibid. 127.
(»)1 Hawk. P. 0. MO.
(«) Ibid. 128.
4 A peeress may demand surety of the peace against her husband. Fost. 359. 2 Stra
1202. 13 East, 171. N. Cas. temp. Hard. 74. 1 Burr. 631, 703. 1 T. R. 696.—Chittv.
4 The surety of the peace will not be granted but where there is a fear of some present
or future danger, and not merely for a battery or trespass, or for any breach of the peaco
that is past. Dalt. c. 11.
The articles to entitle a party to have sureties of the peace must be verified by the oath
of the exhibitant. 1 Stra. 527. 12 Mod. 243. The truth of the allegations therein
cannot be controverted by the defendant; and, if no objections arise to the articles
exhibited, the court or justice will order securities to be taken immediately. 2 Stra.
1202. 13 East, 171, n. If the articles manifestly appear to contain perjury, the court
will refuse the application and even commit the exhibitant. 2 Burr. 806. 3 Burr. 1922.
The articles will not be received if the parties live at a distance in the county, unless
they have previously made application to a justice in the neighbourhood, (2 Burr. 780;)
unless the defendant be very old, &c. 2 Stra. 835. 2 Burr. 1039. 1 Bla. Rep. 233, S. C
—Chittf.
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any actual violence, or even an assault or menace to the person of him who
demanded it, if it be a special recognizance ; or if the recognizance be general,
by any unlawful action, whatsoever, that either is or tends to a breach of the
peace ; or, more particularly, by any one of the many species of offence which
were mentioned as crimes against the public peace in the eleventh chapter of
this book; or by any private violence committed against any of his majesty's
subjects. But a bare trespass upon the lands or goods of another, which is a
ground for a civil action, unless accompanied with a wilful breach of* the peace,
is no forfeiture of the recognizance. (o) Neither are mere reproachful words,
as calling a man knave or liar, any breach of the peace so as to forfeit one's
♦''•Sfil recognizance, (being *looked upon to be merely the effect of unJ meaning heat and passion,) unless they amount to a challenge to
fight.Q>)
The other species of recognizance with sureties is for the good abearance or
good behaviour. This includes security for the peace, and somewhat more : we
will therefore examine it in the same manner as the other.
1. First, then, the justices are empowered, by the statute 34 Edw. III. c. 1,
to bind over to the good behaviour towards the king and his people all them
that be not of good fame, wherever they be found ; to the intent that the people
be not troubled nor endamaged, nor the peace diminished, nor merchants and
others, passing by the highways of the realm, be disturbed nor put in the peril
which may happen by such offenders. Under the general words of this ex
pression, tkat be not of good fame, it is holden that a man may be bound to his
good behaviour for causes of scandal, contra bonos mores, as well as contra
pacem ; as, for haunting bawdy-houses with women of bad fame, or for keeping
such women in his own house ; or for words tending to scandalize the govern
ment, or in abuse of the officers of justice, especially in the execution of their
office. Thus also a justice may bind over all night-walkers ; eaves-droppers ;
such as keep suspicious company, or are reported to be pilferers or robbers ;
such as sleep in the day and wake in the night ; common drunkards ; whoremasters ; the putative fathers of bastards ; cheats ; idle vagabonds ; and other
persons whose misbehaviour may reasonably bring them within the general
words of the statutes as persons not of good fame : an expression, it must bo
owned, of so great a latitude as to leave much to be determined by the discre
tion of the magistrate himself. But if he commits a man for want of sureties,
he must express the cause thereof with convenient certainty, and take care
that such cause be a good one.(<7)
*2"V71J same ^
means
recognizance
as one for
'orthe
tnesecurity
good behaviour
of the peace
may be
may
forfeited
be ; andbyalso
all the
by
some others. As, by going armed with unusual attendance, to the terror of the
people ; by speaking words tending to sedition ; or by committing any of those
acts of misbehaviour which the recognizance was intended to prevent. But not
by barely giving fresh cause of suspicion of that which perhaps may never
actually happen :(r) for though it is just to compel suspected persons to give
security to the public against misbehaviour that is apprehended ; yet it would
be hard, upon such suspicion, without the proof of any actual crime, to punish
hem by a forfeiture of their recognizance.'
(•) 1 Hawk. P. C 131.
It) Ibid. 132.
(P) Ibid. 130.
(') Ibid. 133.
* Another mode of preventing offences has been much more recently adopted : it is the
regulation and improvement of prisons, which has been of late a fertile source of legis
lation. The former acts for this purpose were consolidated and amended by stat. 4 Geo.
IV c. 64, amended by stat. 5 Geo. IV. c. 85. The other acts on this subject are stat. 5
& 6 W. IV. c. 38, (by which inspectors of prisons are appointed,) and 6 & 7 W. IV. c
105, amended by stat. 2 & 3 Vict. c. 56, by which the justices are authorized to make
rules for the classification and separation of prisoners, which are to be submitted to a
secretary of state, who is to certify their fitness.—Stewart.
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CHAPTER XIX.
OF COURTS OF A CRIMINAL JURISDICTION.
*T«e sixth, and last, object of our inquiries will be the method ol r»9<iu
inflicting those punishments which the law has annexed to particular offences ; and which I have constantly subjoined to the description of the crime
itself. In the discussion of which I shall pursue much the same general
method that I followed in the preceding book with regard to the redress of
civil injuries: by, first, pointing out the several courts of criminal jurisdiction,
wherein offenders may be prosecuted to punishment; and by, secondly, de
ducing down in their natural order, and explaining, the several proceedings
therein.
First, then, in reckoning up the several courts of criminal jurisdiction, I shall,
as in the former case, begin with an account of such as are of a public and
general jurisdiction throughout the whole realm, and afterwards proceed to
such as are only of a private and special jurisdiction, and confined to some par
ticular parts of the kingdom.
I. In our inquiries into the criminal courts of public and general jurisdiction
I must in one respectpursue a different order from that in which I considered
the civil tribunals. For there, as the several courts had a gradual subordina
tion to each other, the superior correcting and reforming the errors of the in
ferior, I thought it best to begin with the lowest, and so ascend gradually to
the courts of appeal, or those of *the most extensive powers. But as it r*9<so
is contrary to the genius and spirit of the law of England to suffer any ■man to be tried twice for the same offence in a criminal way, especially if ac
quitted upon the first trial, therefore these criminal courts may be said to b«
all independent of each other, at least so far as that the sentence of the lowest
of them can never be controlled or reversed by the highest jurisdiction in the
kingdom, unless for error in matter of law apparent upon the face of the
record ; though sometimes causes may be removed from one to the other before
trial. And therefore, as in these courts of criminal cognizance there is not the
same chain and dependence as in the others, I shall rank them according to
their dignity, and begin with the highest of all; viz.,—
1. The high court of parliament, which is the supreme court in the kingdom,
not only for the making but also for the execution of laws, by the trial of great
and enormous offenders, whether lords or commoners, in the method of parlia
mentary impeachment. As for acts of parliament to attaint particular persons
of treason or felony, or to inflict pains and penalties beyond or contrary to the
common law, to serve a special purpose, I speak not of them, being to all intents
and purposes new laws, made pro re nata, and by no means an execution of such
as are already in being. But an impeachment before the lords by the commons
of Great Britain, in parliament, is a prosecution of the already known and esta
blished law, and has been frequently put in practice; being a presentment to
the most high and supreme court of criminal jurisdiction by the most solemn
grand inquest of the whole kingdom.(a) A commoner cannot, however, be
impeached before the lords for any capital offence, but only for high misde
meanours.^)' A peer may be impeached for any*crime: and they r*ofi(l
usually (in case of an impeachment of a peer for treason) address the
(•) 1 lial. P. C 150.
the siime parliament, they were prevailed upon, in reapeoi
(l) When ,in 4 Edw. TIF.) the king demnnnVd the purls, of the notoriety and heinousness of his crimes, to recoivt
fcanm*, and peers to give judgment against Simon de Here- the charge and to give Judgment against him, the following
flird, who had been a notorious accomplice in tho treasons protest and proviso was entered in the parliament-roll:—
6f Koger, carl of Mortimer, they came before tho kins in "And it is assented and accorded by our lord the kirg, and
parliament, and said all. with one voice, that the said Simon all the great men, in full parliament, that albeit the peers,
was not their pter, and therefore tliey were uot bound to as Jndgcs of the parliament, have taken upon them, in th«
jwipv him as a pt*r of the land. And when afterwards, iu presence of our lord the king, to make and render the said
1 For misdemeanours, as libels, riots, &c, peers are to be tried, like commoners, by a
jury; for, "at the common law, in those four cases only, a peer shall be tried by hia
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crown to appoint a lord high steward for the greater dignity and regularity of
their proceedings, which high steward was formerly elected by the peers them
selves, though he was generally commissioned by the king;(c) but it hath of late
years been strenuously maintained(d) that the appointment of a high steward
in such cases is not indispensably necessary, but that the house may proceed
without one. The articles of impeachment are a kind of bills of indictment
found by the house of commons, and afterwards tried by the lords, who are, in
cases of misdemeanours, considered not only as their own peers, but as the peera
of the whole nation. This is a custom derived to us from the constitution of the
antient Germans, who, in their great councils, sometimes tried capital accusa
tions relating to the public : " licet apud consilium accusare quoque, et discrimen
capitis intendere." (e) And it has a peculiar propriety in the English constitution,
which has much improved upon the antient model imported hither from the
continent. For, though in general the union of the legislative and judicial
powers ought to be more carefully avoided,(/) yet it may happen that a subject
intrusted with the administration of public affairs may infringe the rights of the
*'?61 1 PeoP*e> an0- De g^lty °f 8ucn crimes as the ordinary magistrate either
-1 *dares not or cannot punish. Ofthese the representatives of the people
or house of commons cannot properly judge, because their constituents are the
parties injured, and can therefore only impeach. But before what court shall
this impeachment be tried ? Not before the ordinary tribunals, which would
naturally be swayed by the authority of so powerful an accuser. Reason, there
fore, will suggest that this branch of the legislature, which represents the people,
must bring its charge before the other branch, which consists of the nobility,
who have neither the same interests nor the same passions as popular assem
blies.^) This is a vast superiority which the constitution of this island enjoys
over those of the Grecian or Roman republics, where the people were at the
judgment, jet the peers wfao now are, or shall be in time III. n. 2 and 6. 2 Brad. Hist. 190. Balden, Jadic In ParL
to come, be not bound or charged to render judgment upon ch. 1.
ethers than peers ; nor that the peers of the land have power (') 1 Hal. P. C. 350.
ro do this, but thereof ought ever to be discharged and ac- (^) Lords' Jour. May 13, 1679. Com. Jour. May 16, JTU.
quitted ; and that the aforesaid judgment now rendered be Foster, 142, Ac.
not drawn to example or consequence in time to come, (') Tacit. de Mar. Germ. 12.
whereby the said peers may be charged hereafter to judge
(/) See book 11. page 269.
others than their peers, contrary to the laws of the land, If (r) Monteeq. Sp. L. xi. 6.
the like case happen, which God forbid." Rot. itari. 4 Edw.
peers,—viz., in treason, felony, misprision of treason, and misprision of felony; and the
Btatute law which gives such trial hath reference unto these or to other offences made
treason or felony. His trial by his peers shall be as before; and to this effect are all
these statutes—viz., 32 Hen. VIII. c. 4, Rastall, 404, pi. 10. 33 Hen. VIII. c. 12, Rastall,
415. 35 Hen. VIII. c. 2, Rastall, 416; and in all these express mention is made of trial
by peers. But in this case of a prccmunire, the same being only in effect but a contempt,
no trial shall be here in this of a peer by his peers." Per Fleming, C. J., assented to by
the whole court, in Rex vs. Lord Vaux, 1 Bulstr. 197.—Chittv.
But, according to the last resolution of the house of lords, a commoner may be im
peached for a capital offence. On the 26th of March, 1680, Edward Fitzharris, a com
moner, was impeached by the commons of high treason ; upon which the attorney
general acquainted the peers that he had an order from the king to prosecute Fitzharris
by indictment ; and a question thereupon was put whether he should be proceeded
against according to the course of the common law, or by way of impeachment, and it
was resolved against proceeding in the impeachment. 13 Lords' Jour. p. 755. Fitz
harris was afterwards prosecuted by indictment, and he pleaded in abatement that there
was
ruled,
an and
impeachment
he was convicted
pending and
against
executed.
him for But
the same
on the
offence
26th of
; but
June,
this 1689,
plea Sir
wasAdam
over
Blair and four other commoners were impeached for high treason, in having published
a proclamation of James the Second. On the 2d of July a long report of precedents
was produced, and a question was put to the judges whether the record 4 Edw. III. No.
6 was a statute. They answered, as it appeared to them by the copy, they believed it to
be a statute, but if they saw the roll itself they could be more positive. It was then
moved to ask the judges—but the motion was negatived—whether by this record the
lords were barred from trying a commoner for a capital crime upon an impeachment of
the commons ; and they immediately resolved to proceed in this impeachment, notwith
standing the parties were commoners and charged with high treason. 14 Lords' Jour,
p. 260. But the impeachment was not prosec ted with effect, on account of an inter
vening dissolution of par) anient -Christian.
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same time both judges and accusers. It is proper that the nobility should juige,
to insure justice to the accused, as it is proper that the people should accuse, to
insure justice to the commonwealth. And therefore, among other extraordinary
circumstances attending the authority of this court, there is one of a very singular
nature, which was insisted on by the house of commons in the case of the earl
of Danby, in the reign of Charles II.;(A) and it is now enacted, by statute 12 &
13 W. III. c. 2, that no pardon under the great seai shall be pleadable to an
Impeachment by the commons of Great Britain in parliament.(t)
2. The court of the lord high steward of Great Britain(A) is a court instituted
for the trial of peers indicted for treason or felony, or for misprision of either.(7)
The office of this great magistrate is very antient, and was formerly hereditary,
or at least held for life, or dum bene se gesserit: but now it is usually, and hath
been for many centuries past,(m) granted pro hac vice only; and it hath been the
constant practice (and therefore seems now to have become necessary) to grant
*it to a lord of parliament, else he is incapable to try such delinquent .peer.(n) "When such an indictment is therefore found by a grand jury *• ~
of freeholders in the king's bench, or at the assizes before the justices of oyer
and terminer, it is to be removed by a writ of certiorari into the court of the lord
high steward, which only has power to determine it. A peer may plead a pardon
before the court of king's bench, and the judges have power to allow it, in order
to prevent the trouble of appointing a high steward merely for the purpose of
receiving such plea. But he may not plead in that inferior court any other
plea, as guilty or not guilty of the indictment, but only in this court ; because,
in consequence of such plea, it is possible that judgment of death might be
awarded against him. The king, therefore, in case a peer be indicted for treason,
felony, or misprision, creates a lord high steward pro hac vice, by commission
under the great seal, which recites the indictment so found, and gives his grace
power to receive and try it secundum legem et consuetudinem Anglim. Then, when
the indictment is regularly removed by writ of certiorari, commanding the inferior
court to certify it up to him, the lord high steward directs a precept to a serjeantat-arms to summon the lords to attend and try the indicted peer. This precept
was formerly issued to summon only eighteen or twenty, selected from the body
of the peers : then the number came to De indefinite, and the custom was for the
lord high steward to summon as many as he thought proper, (but of late years
not less than twenty-three,)(o) and that those lords only should sit upon the
trial f which threw a monstrous weight of power into the hands of the crown
and this its great officer of selecting only such peers as tho then predominant
party should most approve of. And accordingly, when the earl of Clarendon
fell into disgrace with Charles II., *there was a design formed to pro- r*ofiS
rogue tho parliament, in order to try him by a select number of peers,
it being doubted whether the whole house could be induced to fall in with tho
views of the court.(p) But now, by statute 7 W. III. c. 3, upon all trials of
peers for treason or misprision, all the peers who have a right to sit and vote
in parliament shall be summoned at least twenty days before such trial to appear
and vote therein ; and every lord appearing shall vote in the trial of such peer,
first taking the oaths of allegiance and supremacy and subscribing the declara
tion against popery.
During the session of parliament the trial of an indicted peer is not properly
in the court of the lord high steward, but before the court last mentioned,— of
our lord the king in parliament. (q) It is true, a lord high steward is always
(*) Com. Jour. May 5, 1679.
et sage seigneur desire le grand senesclial dAngtetrrre :
(*) See ch. 31.
qui doit /aire un precept pur /aire venir xx. seigneurs, on
'»Hunt. 68. 2 Hawk. P. C. 5, 421. 2 Jon. 64.
xviii., 4c. Year book, 13 Hen. VIII. 11. Suo Sl«o udf. I'. C.
(') 1Pryn.
Knlatron 198.
152.(•) Kelynge,
3 Inst. 23.66.I Inst. 69. 2 Hawk. P. C 6. llarr. 2o4
(«)
4 Inst. 46.
(• Quand un seigneur de parlement terra arrein de (P) Carte's Life ot 'tnonde, vol. it
reason ou /dony, le roy par set Ultra patents /era un grand (f) Fost. 141.
1 The decision is by a majority ; but a majority cannot convict unless it consists of twelv*
or more. See ante, book iii. p. 376, note.
A peer cannot have the benefit of a challenge like a commoner. 1 Harg. St. TriaJs,
198. ,m-OniT"Y.
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appointed in that case to regulate and add weight to the proceedings; but h«,
is rather in the nature of a speaker pro tempore or shairman of the cou-t than
the judge of it; for the collective body of the pee/s are therein the judges both
of law and fact, and the high steward has a vote with the rest, in right of his
peerage. But in the court of the lord high steward, which is held in the recess
of parliament, he is the sole judge of matters of law, as the lords triors are in
matters of fact; and as they may not interfere with him in regulating the pro
ceedings of the court, so he has no right to intermix with them in giving any
vote upon the trial.(r) Therefore, upon the conviction and attainder of a peei
for murder in full parliament, it hath been holden by the judges(s) that in case
I lie day appointed in the judgment for execution should lapse before execution
done, a new time of execution may be appointed by either the high court of
parliament during its sitting, though no high steward be existing, or in the
recess of parliament by the court of king's bench, the record being removed
into that court.
*->«41
nas Deon a point of some controversy whether the bishops hav<*
J now a right to sit in the court of the lord high steward to try indict
ments of treason and misprision. Some incline to imagine them included under
the general words of the statute of king William, "all peers who have a ri^ht
to sit and vote in parliament;" but the expression had been much clearer it it
had been "all lords," and not " all peers ;" for though bishops, on account of the
baronies annexed to their bishoprics, are clearly lords of parliament, yet, theii
blood not being ennobled, they are not universally allowed to be peers with the
temporal nobility: and perhaps this word might be inserted purposely with a
view to exclude them. However, there is no instance of their sitting on trials
for capital offences, even upon impeachments or indictments in full parliament,
much less in the court we are now treating of; for, indeed, they usually with
draw voluntarily, but enter a protest declaring their right to stay. It is observ
able that, in the eleventh chapter of the constitutions of Clarendon, made in
parliament, 11 Hen. II., they are expressly excused, rather than excluded, from
sitting and voting in trials when they come to concern life or limb : " episcopi,
sicut eceteri barones, debent interesse judiciis cum baronibus, quousque perveniatur ad
diminutionem membrorum, vel ad mortem;" and Becket's quarrel with the king
hereupon was not on account of the exception, (which was agreeable to the
canon law,) but of the general rule that compelled the bishops to attend at all.
And the determination of the house of lords in the earl of Danby's case,(i) which
hath ever since been adhered to, is consonant to these constitutions : " tnat the
lords spiritual have a right to stay and sit in court in capital cases till the court
proceeds to the vote of guilty or not guilty." It must be noted that this resolu
tion extends only to trials in full parliament : for to the court of the lord high
steward (in which no vote can be given but merely that of guilty or not guilty)
no bishop, as such, ever was or could be summoned; and though the statute of
king William *regulates the proceedings in that court as well as in the
J court of parliament, yet it never intended to new-model or alter its consti
tution, and consequently does not give the lords spiritual any right in cases of
blood which they had not before. (u) And what makes their exclusion more
reasonable is, that they have no right to be tried themselves in the court of the
lird high steward,(to) and therefore surely ought not to be judges there. For
the privilege of being thus tried depends upon nobility of blood rather than a
seat in the house, as appears from the trial of popish lords, of lords under age,
and (since the union) of the Scots nobility, though not in the number of the
sixteen ; and from the trials of females, such as the queen consort or dowager,
and of all peeresses by birth, and peeresses by marriage also, unless they have,
when dowagers, disparaged themselves by taking a commoner to their second
husband.'
')•) State
Trials, toI It. 214, 232, 233.
(«) Bro.
FontAbr.
248. tit Trial, 142.
Fo«t. 139.
(»)
Lord*
Jour.
May
16,
1679.
8
* But peereKses by marriage cannot be said to be ennobled by blood : for after tbe deatl
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3. The court of king's ben2h,(x) concerning the nature of which vo partly
inquired in the preceding book,(y) was (we may remember) divided into a crown
side and a plea side. And on the crown side or crown office it takes cognizance
of all criminal causes, from high treason down to the most trivial misdemeanoui
or breach of the peace.' Into this court also indictments from all inferior courts
may be removed by writ of certiorari, and tried either at bar or at nisi prius by
a jury of the county out of which the indictment is brought.6 The judges of
his court are the supreme coroners of the kingdom, and the court itself is the
Srincipal court of criminal jurisdiction (though the two former are of greater
ignity) known to the laws of England. For which reason, by the coming of
the court of king's bench into any county, (as it was removed to Oxford on
account of the sickness in 1665,) all former commissioners of oyer and terminer
and general gaol delivery are at once absorbed and determined ipso facto ;
*in the same manner as, by the old Gothic and Saxon constitutions, r*9gg
"jure vetusto obtinuit, quievisse omnia inferiora judicia, dicente jus rege."(z)* *■
Into this court of king's bench hath reverted all that was good and salutary
of the jurisdiction of the court of starchamber, camera steUata,(a.y which was a
(■) 4 I ust. 70. 2 Hal. P. C 2. 2 Hawk. P. C. 6.
roof, nor are any said to hare remained there so late aa the
(*) See book iii. page 41.
reign of queen Klizabeth,) it may be allowable to propose
(») Sliernhook, 1. 1, c 2.
another conjectural etymology, as plausible perhaps as any
(«) This is said (Lamb. Arch. 154) to have been so called of them. It is well known that before the banishment of
either from the Saxon word rxeonan, to steer or govern,—or the Jews under Edward I. their contracts and obligations
from its punishing the crimen sUUionalus, orcoeenage,—or wore denominated in our ancient records ttarra or Starrs,
because the room wherein it eat—tho old council-chamber from a corruption of the Hebrew word shstdr, a covenant.
of the palace of Westminster, (Lamb. 148,) which is now Tovey's Anijl. Judaic. 32. Selden, tit. of lion. ii. 34. Uxor.
converted into the lottery-office, and forma the eastern aido Braic. f. 14. These Starrs, by an ordinance of Richard the
of New falaco-yard—was full of windows, or (to which Sir First, preserved by Hovedon, were commanded to be en
Edward Coke (4 Inst. 60) accedes) because haply the roof rolled and deposited in chests under three keys In certain
thereof was at tho first garnished with gilded start. As all places,—one and the most considerable of which was in the
these are merely conjectures, (for no stars are now in the king's exchequer at Westminster; and no Starr was allowed
of their husbands they have even a less estate in their nobility than bishops, it being
only durante viduitate. See the editor's conjecture how the notion was originally intro
duced that bishops were not entitled to a trial by the peers in parliament. Book i. p.
401, note. Since that note was written, the editor has been happy in finding what he
suggested only as a conjecture drawn from general principles confirmed by the more
extensive learning of the late Vinerian professor, Mr. Wooddesson, who not only has
adopted the same opinion, but has adduced in confirmation of it several instances of
bishops who, being arraigned before a jury, demanded the privileges of the church, and
disclaimed the authority of all secular jurisdictions. 2 Woodd. 585.—Christian.
4 Without some statute for that purpose, offences committed out of England are not
cognizable by this court. 1 Esp. Rep. 62. 1 Sess. Ca. 246. If, however, any part of an
offence be completed in Middlesex, though the rest were committed abroad, an indict
ment lies in this court, or, in case of misdemeanour, an information, if the offence were
committed in any other county. 1 Esp. Rep. 63. 2 New Rep. 91. And this though the
defendant himself was out of the kingdom at the time, if he caused the offence to be
committed here ; as where the defendant sent over a libel from Ireland to be published
at Westminster. 6 East, 589, 590. Persons in his majesty's service abroad committing
offences there may be prosecuted in the King's Bench by indictment or information,
laying the venue in Middlesex. 42 Geo. III. c. 85, s. 1. 8 East, 31. So offences com
mitted in the East Indies are subject to this jurisdiction. 24 Geo. III. sess. 2, c. 25, ss.
64, 78, 81. 5 T. R. 607. So if high treason be committed out of the kingdom, it can
only be tried in the court of King's Bench, or under a special commission. 32 Hen.
VI II. c. 23. 1 Leach, 157. 1 Hale, 1. And this court has jurisdiction by information
over offences committed in Berwick. 2 Burr. 860.—Chitty.
6 All informations filed in the court of King's Bench, and all indictments removed there
by certiorari, if not tried at the bar of the court, (which rarely happens,) must be tried by
writ of nisi prius.—Christian.
s But, by the 25 Geo. III. c. 18, it is enacted that the session of oyer and terminer and
giol-delivery
tinued on account
of the of
gaol
theofcommencement
Newgate for the
of county
the term,
of Middlesex
and the sitting
shall of
notthebecourt
discon
of
King's Bench at Westminster, but may be continued till the business is concluded. And
the 32 Geo. III. c. 48 was passed to continue in like manner the sessions of the peace,
and of oyer and terminer, held before the justices of the peace for the county of Middle
sex.—Christian.
7 In one of the statutes of the University of Cambridge, the antiquity of which is not
known, the word starrum is twice used for a schedule or inventory. The statute is
entitled l>e rnmpulationc procuralorum ; and it directs that in fine eompvti fiat starrum per
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court of very antient original,(b) but new-modelled by statutes 3 Hen. VJI. o. 1
and 21 Hen. VIII. c. 20, consisting of divers lords spiritual and temporal being
out
privy
thecounsellors,
intervention
together
of any jury.
with two
Their
judges
jurisdiction
of the courts
extended
of common
legally over
law, with
riots,
*'2fi7l Pei'jury> misbehaviour of sheriffs, and other notorious *misdemeanours
J contrary to the laws of the land. Yet this was afterwards (as lord
Clarendon informs us)(c) stretched " to the asserting of all proclamations and
orders of state; to the vindicating of illegal commissions and grants of monopo
lies; holding for honourable that which pleased and for just that which profited,
and becoming both a court of law to determine civil rights and a court of revenue
to enrich the treasury; the council-table by proclamations enjoining to the
people that which was not enjoined by the laws, and prohibiting that which
was not prohibited; and the star-chamber, which consisted of the same persons
in different rooms, censuring the breach and disobedience to those proclamations
by very great fines, imprisonments, and corporal severities : so that any disre
spect to any acts of state or to the persons of statesmen was in no time more
penal, and the foundations of right never more in danger to be destroyed."
For which reason it was finally abolished, by statute 16 Car. I. c. 10, to the
general joy of the whole nation.(d)
*2681
*-^ne court °f chivalry,(e) of which we also formerly spoke(/) as a
-! military court or court of honour, when held before the earl marshal
only, is also a criminal court when held before the lord high constable of England
jointly with the earl marshal. And then it has jurisdiction over pleas of life
and member, arising in matters of arms and deeds of war, as well out of the
realm as within it. But the criminal as well as civil part of its authority is
fallen into entire disuse, there having been no permanent high constable of
England (but only^ro hac vice, at coronations and the like) since the attainder
and execution of Stafford duke of Buckingham in the thirteenth year of Henry
VIII. ; the authority and charge, both in war and peace, being deemed too ample
for a subject : so ample, that when the chief justice Fineux was asked by king
Henry the Eighth how far they extended, he declined answering, and said the
decision of that question belonged to the law of arms, and not to the law of
England.(^)
5 The high court of admiralty,(A) held before the lord high admiral of Eng
land or his deputy, styled the judge of the admiralty, is not only a court of civil
but also of criminal jurisdiction. This court hath cognizance of all crimes and
offences committed either upon the sea or on the coasts out of the body or extent
of any English county, and, by statute 15 Ric. II. c. 3, of death and mayhem
happening in great ships being and hovering in the main stream of great rivers,
to bo valid unless It were found in some of the said reposi- (f) The just odium into which this tribunal had fallen
lories. Memorand. in Scacc. P. 6 E>lw. I. prefixed to May- before its dissolution has been the occasion that few menard's Year-book of Kdw. II. fol. 8. Madox, Uist, Exch. en. mortals have reached us of its nature, jurisdiction, and
vii. $ 4, 5, 6. The room at the exchequer where the chests practice, except such us on account of their enormous opcontuining these Starrs were kept was probably called the pression are recorded in the histories of the times. There
ttarr-ehamber, and, when the J. ws were expelled the king- are, however, to be met with some reports of its proceedings
doin, was applied to the use of the king's council, sitting in in Dyer, Croke, Coke, and other reporters of thnt age, and
their judicial capacity. To confirm this, the first time the some in manuscript, of which the author hatb two,—on*
starr-chnraber is mentioned in any record it is Raid to have from 40 Eliz. to 13 Jac. I., the other for the first three yean
been situated near the receipt of the exchequer at West- of king Charles; and there is in the Britieh Museum (Hart,
minster:
tices, and the
otherking's
sagescouncil,
were assembled
his chaucellor,
en la treasurer,
duiumbre jusdes MSS.
account
vol.ofi. the
Xo. constitution
122ti) a very and
full, course
methodical,
of thisandcourt,
accurate
comtsUilles pres la rescript al Westminster. Chim. 41 Edw. III. piled by William Hudson, of Gray's Inn, an eminent prao
m. 13. For in process of time, when the meaning of the titioner therein :8 and a short account ci the same, with
J wish starrs was forgotten, the word starr-cJiambcr was copies of all its process, may also be fonn-d in 18 Kym. Feed
naturally rendered in law-French la chaurrftre. des estriUes, 19*2, Ac.
and in law-Latin, camera stellata, which continued to be the (*>) 4 Inst. 123. 2 Hawk. P. C 9
stylo in Latin till the diasolntion of that court.
(/) See book lit. page 68.
Lamb.ofArcli.
(tj
(•) Hist,
Keb.,158.
books 1. Ui.
(») Duck,
4 Instdc184,auOwrit.
147. Jur. civ.
modum dividends, in quo ponentur omnia remanenna in com.mu.ni cistd tarn pignora quart petunia, ae
etiam arreragia et debita, ita quod omnibus conslare poteril evidenter, in quo statu tunc universitasfuerit
quoad bona, &c. Stat. Acad. Cant. p. 32. Such inventories would be made at the king's
exchequer, and the room where they were deposited would probably be called the Starchamber.—Christian.
• Hudson b Treatise of the Court of Starchamber is now published at the beginninf •*
the 2d vol. of Collectanea Juridica.—Christian.
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below the bridges of the same rivers, which are then a sort of ports or havens ,
such as are the ports of London and Gloucester, though they lie at a great
distance from the sea. But, as this court proceeded without jury, in a method
much conformed to the civil law, the exercise of a criminal jurisdiction there
was contrary to the genius of the law of England, inasmuch as a man might be
there deprived of his life by the opinion of a single judge, without the judgment
of his peers. And besides, as innocent persons might thus fall a sacrifice to the
caprice of a single man, so very gross offenders might and did frequently escape
♦punishment; for the rule of the civil law is, how reasonably I shall not r*ofiQ
at present inquire, that no judgment of death can be given against offenders without proof by two witnesses, or a confession of the fact by them
selves. Tins was always a great offence to this English nation; and therefore,
in the eighth year of Henry V I., it was endeavoured to apply a remedy in parlia
ment, which then miscarried for want of the royal assent. However, by the
statute 28 Hen. VIII. c. 15, it was enacted that these offences should bo tried by
commissioners of oyer and terminer under the king's great seal, namely, the
admiral or his deputy, and three or four more, (among whom two common-law
judges are usually appointed;) the indictment being first found by a grand jury
of twelve should
ceedings
men, and
be afterwards
according tried
to the
by law
a petty
of the
juryland.
: and that
Thisthe
is course
now theof only
pro
method of trying marine felonies in the court of admiralty, the judge of the
admiralty still presiding therein, as the lord mayor is the president of the session
of oyer and terminer in London.'
' The jurisdiction of the commissioners appointed under the 28 Hen. VIII. c. 15 was
confined by that statute to treasons, felonies, robberies, murders, and confederacies ; and
therefore the 39 Geo. III. c. 15 declares that it is expedient that other offences commit
ted on the seas should be tried in the like manner; and it enacts that every offence com
mitted upon the high seas shall be Bubject to the same punishment as if it had been
committed upon the shore, and shall be tried in the same manner as the crimes enume
rated in the 28 Hen. VIII. c. 15 are directed to be tried. And as persons tried for murder
under that statute could not be found guilty of manslaughter, and where the circum
stances made the crime manslaughter were acquitted entirely, the 39 Geo. III. 3. 15 ex
pressly enacts that where persons tried for murder or manslaughter committed on the high
seas are found guilty of manslaughter only, they shall be subject to the same punish
ment as if they had committed such manslaughter upon the land.—Christian.
The 46 Geo. III. c. 54 enables the king to issue a similar commission for trying such
offences in the same manner in any of his majesty's islands, plantations, colonies, do
minions, forts, or factories. The 43 Geo. III. c. 113, ss. 2 & 3 provides that any person
wilfully casting away any vessel, Ac, or procuring it to be done, shall be guilty of felony
without benefit of clergy, and shall, if the offence were committed on the high seas, be
tried, &c. by a special commission as directed by otat. 28 Hen. VIII. c. 15. The stat. 11
<fe 12 W. III. c. 7 contains provisions against accessories to piracies and robberies on the
high seas. Accessories before the fact, on shore, to the wilful destruction of a ship on the
high seas were not triable by the admiralty jurisdiction under 11 Geo. I. c. 29, s. 7. 2
Leach, 947. East, P. C. Addenda, 26. Russ. & Ry. C. C. 37, S. C. But now this is provided
for by the stat. 43 Geo. III. c. 113, which repeals the statutes 4 Geo. I. c. 12, s. 3, and 11
Geo. I. c. 29, ss. 5, 6, A 7.
The 28 Hen. VIII. c. 15 merely altered the mode of trial in the admiralty court, and
its jurisdiction still continues to rest on the same foundations as it did before that statute.
Com. Dig. Admiralty, E. 5. It is regulated by the civil law et per consuetudines marinas,
grounded on the law of nations, which may possibly give to that court a jurisdiction with
which our common law is not able to invest it. Per Mansfield, C. J., 1 Taunt. 29. The
statutes 28 Hen. VIII. c. 15, and 39 Geo. III. c. 37, do not, however, take away any juris
diction as to the trial of offences which might before have been tried in a court of com
mon law ; and therefore an indictment for a conspiracy on the high seas is triable at
common law, on proof of an overt act on shore, in the county where the venue is laid.
4 East, 164. If a pistol be fired on shore which kills a man at sea, the offence is properly
triable at the admiralty sessions, because the murder is in law committed where the
death occurs. 1 East, P. C. 367. 1 Leach, 388. 12 East, 246. 2 Hale, 17, 20. But if,
on the other hand, a man be stricken upon the high sea and died upon shore after the
reflux of the water, the admiral, by virtue of this commission, has no cognizance of that
felony. 2 Hale, 17, 20. 1 East, P. C. 365, 366. And, it being doubtful whether it could
be tried at common law, the stat. 2 Geo. II. c. 21 provides that the offender may be in
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the other. What follow are also of a general nature, and universally diffused
over the nation, but yet are of a local jurisdiction, and confined to particular
districts. Of which species are,10—
6, 7. The courts of oyer and terminer and the general gaol delivery,{i) which
are held before the king's commissioners, among whom are usually two judges
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and Middlesex, wherein they are held eight times. These were slightly men
tioned in the preceding book.(i) We then observed that at what is usually
called the assizes the judges sit by virtue of five several authorities, two of
*2701 wni°h> tne commission of assize and its attendant jurisdiction of nisi
J *prius, being principally of a civil nature, were then explained at large;
to which I shall only add that these justices have, by virtue of several statutes,
a criminal jurisdiction also in certain special cases.(J) The third, which is the
commission of the peace, was also treated of in a former volume,(»i) when we
inquired into the nature and office of a justice of the peace. I shall only add
that all the justices of the peace of any county wherein the assizes are held are
bound oy law to attend them, or else are liable to a fine, in order to return re
cognizances, &c, and to assist the judges in such matters as lie within their
knowledge and jurisdiction, and in which some of them have probably been con
cerned by way of previous examination. But the fourth authority is the com
mission of oyer and terminer,(n) to hoar and determine all treasons, felonies, and
misdemeanours. This is directed to the judges and several others, or any two
of them ; but the judges or serjeants-at-law only are of the quorum, so that the
rest cannot act without the presence of one of them. The words of the com
mission are, "to inquire, hear, and determine;" so that by virtue of this com
mission they can only proceed upon an indictment found at the same assizes ;
for they must first inquire by means of the grand jury or inquest before they
are empowered to hear and determine by the help of the petit jury. Therefore
they
powers
have,
them
besides,
to tryfifthly,
and deliver
a commission
every prisoner
of general
who gaol
shalldelivery,(o)
be in tbe gaol
whichwhen
cmLhe judges arrive at the circuit town, whenever or before whomsoever indicted,
(») Pre
See Appendix,
book i. page8 1.361.
23.O 4 Inst. 102, 168. 2 Hal. P. C 22, 32. 2 Hawk. P. C. 14,
(•)
(>) See book 111. p. 60.
(•) Ibid.
(') 2 Hal. P. C 39. 2 Hawk. P. C. 28.
dieted in the county where the party died. So the courts of common law have concur
rent jurisdiction with the admiralty in murders committed in Milford Haven and in ail
other havens, creeks, and rivers in this realm. 2 Leach, 1093. 1 East, P. C. 368. R. &
R. C. C. 243, S. C. Piratically stealing a ship's anchor and cable is a capital offence by
the marine laws, and punishable under the 28 Hen. VIII. c. 15,—the 39 Geo. III. c. 37
not extending to this case. R. & R. C. C. 123. The 1 Geo. IV. c. 91, s. 1 provides that
the crimes and offences mentioned in 43 Geo. III. o. 58, which shall be committed on
the high seas, out of the body of any county, shall be liable to the same punishment as
if committed on land in England or Ireland, and shall be inquired of, dec. as treasons,
Ac. are by 28 Hen. VIII. R. & R. C. C. 286.—Chittt.
'•The Central Criminal Court, which has jurisdiction to hear and determine all
treasons, murders, felonies, and misdemeanours committed within the city of London and
the county of Middlesex and certain parts of the counties of Essex, Kent, and Surrey,
and also all offences committed on the high seas and other places within the jurisdiction
of the admiralty. This court was established in 1834, by the statute 4 & 5 W. IV. c. 36,
and sits twelve times (and oftener if necessary) every year, under commission of oyer
and terminer and gaol-delivery. The judges or persons named in the commission
consist of the lord mayor, for the time-being, of the city of London, the lord chancellor,
all the judges, for the time-being, of the courts of Queen's Bench, Common Pleas, and
Exchequer, the judges of the Court of Bankruptcy, the judge of the Admiralty, the
Dean of the Arches, the aldermen of the city of London, the Recorder and Common
Serjeant of the city of London, the judge of the Sheriff's Court of the city of London,
and ex-chancellors and ex-judges of the superior courts ; but in practice the trials are
generally presided over by two judges of the superior courts (who sit by rotation) and
• he law-officers of the city of Lom'on.—Kerf
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or for whatever crime committed. It was antiently the course tc issue special
writs of gaol delivery for each particular prisoner, which were caLed the writs
de bono et malo;(p) but, these being found inconvenient and oppressive, a general
commission for all the prisoners has long been established in their stead. So
that, one way or other, the gaols are in general cleared, and all offenders tried,
punished, or delivered, twice in every year: a constitution of singular r*.>-j
use and *excelience." Sometimes, also, upon urgent occasions, the king L
issues a special or extraordinary commission of oyer and terminer and gaoldelivery,
confined to those offences which stand in need of immediate inquiry and punish
ment j upon which the course of proceeding is much the same as upon genera!
and ordinary commissions. Formerly it was held, in pursuance of the statutes
8 fiic. II. c. 2 and 33 Hen. VIII. c. 4, that no judge or other lawyer could act
in the commission of oyer and terminer or in that of gaol delivery within his
own county where he was born or inhabited, in like manner as they are pro
hibited from being judges of assize and determining civil causes. But that local
partiality, which the jealousy of our ancestors was careful to prevent, being
judged less likely to operate in the trial of crimes and misdemeanours than in
matters ofproperty and disputes between party and party, it was thought pioper,
by the statute 12 Geo. II. c. 27, to allow any man to he a justice of oyer and
terminer and general gaol delivery within any county of England.
8. The court of general quarter sessions of the peace(g) is a court that must
be held in every county once in every quarter of a year, which, by statute 2
Hen. V. c. 4, is appointed to be in the first week after Michaelmas-day, the first
week after the Epiphany, the first week after the close of Easter, and in the week
after the translation of St. Thomas the martyr, or the seventh of July." It is
held before two or more justices of the peace, one of which must be of the quorum.
The jurisdiction of this court, by statute 34 Edw. III. c. 1, extends to the trying
(») 2 Init. 43.
(f) 4 Inst 170. 1 Hal. P. C 42. 2 Hawk. P. C 32.
" The 3 Geo. IV. c. 10 enables in certain cases the opening and reading of com
missions under which the judges sit upon their circuit after the day appointed for
holding assizes.
Every description of offence—even high treason—is cognizable under this commission,
^2 Hale, 35. Hawk. b. ii. c. 6, s. 4. Bac. Abr. Court of Justices of Oyer, &c. B. ;) and the
justices may proceed upon any indictment of felony or trespass found before other
justices, (2 Hale, 32. Hawk. b. ii. c. 6, s. 2. Bac. Abr. Court of Justices of Oyer, Ac. B.
Cro. C. C. 2,) or may take an indictment originally before themselves, (Hawk. b. ii. c. 6,
b. 3. 2 Hale, 34;) and they have power to discharge, not only prisoners acquitted, bin
also such against whom, upon proclamation made, no parties shall appear to indict them
—which cannot be done either by justices of oyer and terminer, or of the peace. Hawk,
b. ii. c. 6, s. 6. 2 Hale, 34. It is not imperative on a commissioner of gaol-delivery to
discharge all the prisoners in the gaol who are not indicted ; but it is discretionary in
him to continue on their commitments such prisoners as appear to him committed for
trial, but the witnesses against whom did not appear, having been bound over to the
sessions. Russ. & R. C. C. 173. But it seems clear from the words of the commission
that these justices cannot try any persons, except in some special cases, who are not in
actual or constructive custody of the prison specifically named in the commission. Hawk,
b. ii. c. 6, s. 5. Bac. Abr. Court of Justices of Oyer, &c. B. But it is not necessary that
the party should be always in actual custody ; for if a person be admitted to bail, yet he
is, in law, in prison, and his bail are his keepers, and justices of gaol-delivery may take
an indictment against him, as well as if he were actually in prison. 2 Hale, 34, 35. The
commissions of gaol-delivery are the same on all the circuits. Unlike the commission
of oyer and terminer, in which the same authority suffices for every county, there is a
distinct commission to deliver each particular gaol of the prisoners under the care of it*
kcepor.
The court of general gaol-delivery has jurisdiction to order that the proceedings on a
trial from day to day shall not be published till all the trials against different prisoners
shall be concluded ; and the violation of such orders is a contempt of court, punishable
by fine or imprisonment: and if the party refuse to attend, he may be fined in his
absence. 4 B. &, A. 218. 11 Price, 68.—Chitty.
l> The Michaelmas quarter-sessions must now be holden in the first week after the 11th
October. 54 Geo. III. c. 84. If the feast-day fall on Sunday, the sessions are to be holdeu
in the week following. 2 Hale, 49.—Ciiitty.
i?7
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and detei mining all felonies and trespasses whatsoever, thougu they seldom if
ever try any greater offence than small felonies within the Denefit of clergy;
their commission providing that, if any case of difficulty arises, they shall not
proceed to judgment but in the presence of one of the justices of the court of
king's bench or common pleas, or one of the judges of assize. And therefore
•272] murders and other capital felonies are usually remitted, for a *more
offence without
solemn trial,
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to power
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But there are many offences and particular matters which by particular statutes
belong properly to this jurisdiction, and ought to be prosecuted in this court;
as the smaller misdemeanours against the public or commonwealth not amount
ing to felony, and especially offences relating to the game, highways, alehouses, "
bastard children, the settlement and provision of the poor, vagrants, servants'
wages, apprentices, and popish recusants.(s) Some of these are proceeded upon
by indictment, and others in a summary way by motion and order thereupon;
which order may for the most part, unless guarded against by particular statutes,
be removed into the court of king's bench by a writ of certiorari facias, and be
there either quashed or confirmed. The records or rolls of the sessions are com
mitted to the custody of a special officer denominated the custos rotulorum, who
is always a justice of the quorum; and among them of the quorum (saith Lambard)(£) a man for the most part especially picked out, either for wisdom, counte
nance, or credit. The nomination of the custos rotulorum (who is the principal
civil officer in the county, as the lord lieutenant is the chief in military command^
is by the king's sign-manual ; and to him the nomination of the clerk of the
peace belongs, which office he is expressly forbidden to sell for money.(u)
In most corporation-towns there are quarter sessions kept before justices of
their own, within their respective limits, which have exactly the same authority
as the general quarter sessions of the county, except in a very few instances ;
one of the most considerable of which is the matter of appeals from orders of
removal of the poor, which, though they be from the orders of corporation-jus
tices, must be to the sessions of the county, by statute 849 W. III. c. 30. In
both corporations and counties at large there is sometimes kept a special or
,270-1 *petty session, by a few justices, for despatching smaller business in the
J neighbourhood between the times of the general sessions : as for li
censing alehouses, passing the accounts of the parish officers, and the like.
9. The sheriff's tourn,(v) or rotation, is a court of record held twice every
year, within a month after Easter and Michaelmas, before the sheriff, in different
parts of the county; being indeed only the turn of the sheriff to keep a court
leet in each respective hundred :(to) this therefore is the great court-leet of the
county, as the county-court is the court-baron; for out of this, for the ease of
the sheriff, was it taken.
10. The court-leet, or view of frankpledge,(x) which is a court of record, held
once in the year, and not oftener,(y) within a particular hundred, lordship, or
manor, before the steward of the leet : being the king's court, granted by charter
to the lords of those hundreds or manors. Its original intent was to view the
frankpledges, that is, the freemen within the liberty; who, (we may remem
ber,)^) according to the institution of the great Alfred, were all mutually
pledges for the good behaviour of each other. Besides this, the preservation of
the peace, and the chastisement of divers minute offences against the public
good, are the objects both of the court-leet and the sheriff's tourn; which have
exactly the same jurisdiction, one being only a larger species of the other, ex
tending over more territory but not over more causes. All freeholders within
the precinct are obliged to attend them, and all persons commorant therein;
which commorancy consists in usually lying there : a regulation which owes its
origin to the laws of king Canute. (a) But persons under twelve and above sixty
(') 4 Mod. 379. Salk. 406. Lord Rayin. 1144.
(») Mirror, c. 1, » 18, 18.
•) See Luubard'a Birmanha and Burn'a Justice.
(«) 4 Inst. 261. 2 Hawk. P. C. "I
0'•) B.Stat.
It. 37o. S.Hen. VIII. e. 1. 1 W. and M. at. 1. c. 21.
(»i
Mirror,
} 10. US.
(■) See
bookc.iii.1, page
I")
' 4 In»t 268. 2 Hal. P. 0. 69. 2 Hawk. P. C. 65.
(«) Part 2, a 19.
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years old, peers, clergymen, women, and the king's tenants in antient demesne,
are excused from attendance there ; all others being bound to appear upon the
jury, if required, and make their duo presentments. It was also antiently the
custom to summon all the king's subjects, as they respectively grew to years of
discretion and strength, to *come to the court-leet and there take the r ^^74
oath of allegiance to the king. The other general business of the leet *■
and tourn was to present by jury all crimes whatsoever that happened within
their jurisdiction; and not only to present, but also to punish, all trivial misde
meanours, as all trivial debts were recoverable in the court-baron atd countycourt; justice, in these minuter matters of both kinds, being brought home to
the doors of every man by our antient constitution. Thus, in the Gothic con
stitution, the hcereda, which answered to our court-leet, "de omnibus quidem cognoscit, non tamen de omnibus judicat."(b) The objects of their jurisdiction are
therefore unavoidably very numerous: being such as in some degree, either less
or more, affect the public weal or good governance of the district in which they
arise; from common nuisances, and other material offences against the king's
peace and public trade, down to eaves-dropping, waifs, and irregularities in
public commons. But both the tourn and the leet have been for a long time in
a declining way; a circumstance owing in part to the discharge granted by the
statute of Marlbridge, 52 Hen. III. c. 10, to all prelates, peers, and clergymen,
from their attendance upon these courts, which occasioned them to grow into
disrepute. And hence it is that their business hath for the most part gradually
devolved upon the quarter sessions, which it is particularly directed to do in
some cases Dy statute 1 Edw. IV. c. 2.
11. The court of the coroners(c) is also a court of record, to inquire when any
one dies in prison, or comes to a violent or sudden death, by what mannor he
came to his end. And this he is only entitled to do super visum corporis." Of
the coroner and his office we treated at large in a former volume,(d) among the
public officers and ministers of the kingdom, and therefore shall not here repeat
our inquiries; only mentioning his court by way of regularity among the crimi
nal courts of the nation.
*12. The court of the clerk of the market(e) is incident to every fair r.1.975
and market in the kingdom, to punish misdemeanours therein, as a court
of pie poudre is, to determine all disputes relating to private or civil property.
The object of this jurisdietion(/) is principally the recognizance of weights and
measures, to try whether they bo according to the true standard thereof or no;
which standard was antiently committed to the custody of the bishop, who ap
pointed some clerk under him to inspect the abuse of them more narrowly; and
hence this officer, though now usually a layman, is called the clerk of the mar
ket. (gr) If they be not according to the standard, then, bosides the punishment
of the party by fine, the weights and measures themselves ought to be burned.
This is the most inferior court of criminal jurisdiction in the kingdom: though
the objects of its coercion were esteemed among the Romans of such importance
to the public that they were committed to the care of some of their most digni
fied magistrates, the curule sediles.
II. There are a few other criminal courts of greater dignity than many of
these, but of a more confined and partial jurisdiction ; extending only to some
particular places which the royal favour, confirmed by act of parliament, has
di itirguished by the privilege of having peculiar courts of their own for the
(>; Stiarah. de jure Goth. 1 1, o. 2.
(/) See tut. IT Car. II. c 19. 22 Car. II. c. 8. 23 Car TT
(•) I Inst. 271. 2 Hal. P. C. 63. 2 Hawk. P. C. 42.
c. 12.
|<) See book i. page 349.
(») Bacon of English Govt. b. X. 0. 8.
(•) i Inst. 278.
" The finding of such inquest is equivalent to the finding of a grand jury ; and a woman
tried on the coroner's inquest for the murder of her bastard child may be found guilty,
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but, in order to found an indictment on a coroner's inquest, the jurors, and not merely
the coroner, must have subscribed it. Imp. Cor. 65.—Chittv.
Vol. II 34
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punishment of crimes and misdemeanours arising within the bounds ol their
cognizance. These, not being universally dispersed, or of general use, as the
former, but confined to one spot as well as to a determinate species of causes,
may be denominated private or special courts of criminal jurisdiction.
I speak not here of ecclesiastical courts, which punish spiritual sins, rather
than temporal crimes, by penance, contrition, and excommunication, pro salvte
animee, or, which is looked upon as equivalent to all the rest, by a sum of
*2"61 *money t° tne officers of the court by way of commutation of penance
' -I Of these we discoursed sufficiently in the preceding book.(A) I am now
speaking of such courts as proceed according to the course of the common law;
which is a stranger to such unaccountable bartering of public justice.
1. And, first, the court of the lord steward, treasurer, or comptroller of the
king's household(i) was instituted, by statute 3 Hen. VII. c. 14, to inquire of
felony by any of the king's sworn servants, in the cheek-roll of the household,
under the degree of a lord, in confederating, compassing, conspiring, and
imagining the death or destruction of the king or any lord or other of his
majesty's privy council, or the lord steward, treasurer, or comptroller of the
king's house. The inquiry, and trial thereupon, must be by a jury, according
to the course of the common law, consisting of twelve sad men (that is, sober
and discreet persons) of the king's household.
2. The court of the lord steward of the king's household, or (in his absence) of
the treasurer, comptroller, and steward of the marshalsea,{k') was erected by
statute 33 Hen. VIII. c. 12, with a jurisdiction to inquire of, hear, and deter
mine all treasons, misprisions of treason, murders, manslaughters, bloodshed,
and other malicious strikings, whereby blood shall be shed in or within the
limits (that is within two hundred feet from the gate) of any of the palaces
and houses of the king, or any other house where the royal person shall abide.
The proceedings are also by jury, both a grand and a petit one, as at common
law, taken out of the officers and sworn servants of the king's household. The
form and solemnity of the process, particularly with regard to the execution of
the sentence for cutting off the hand, which is part of the punishment for
shedding blood in the king's court, are very minutely set forth in the said statute
33 Hen. VIII., and the several offices of the servants of the household in and
about such execution arc *described, from the sergeant of the woodJ yard, who furnishes the chopping-block, to the sergeant-farrier, who
brings hot irons to sear the stump."
3. As in the preceding book(Z) wo mentioned the courts of the two uni
versities, or their chancellors' courts, for the redress of civil injuries, it will not
bo improper now to add a short word concerning the jurisdiction of their
criminal courts, which is equally large and extensive. The chancellor's court
of Oxford (with which university the author hath been chiefly conversant,
tnough probably that of Cambridge hath also a similar jurisdiction) hath
authority to determine all causes of property wherein a privileged person is
one of the parties, except only causes of freehold, and also all criminal offences
or misdemeanours under the degree of treason, felony, or mayhem. The pro
hibition of meddling with freehold still continues ; but the trial of treason,
felony, and mayhem, by a particular charter, is committed to the universityjurisdiction in another court, namely, the court of the lord high steward of the
university.
For, by the charter of 7 Jun. 2 Hen. IV., (confirmed, among the rest, by the
statute 13 Eliz. c. 29,) cognizance is granted to the university of Oxford of all
indictments of treasons, insurrections, felony, and mayhem which shall be
found in any of the king's courts against a scholar or privileged person ; and
(»)
book133.ill. p. 61.
Ibid.book
2 Hal.
P. C.83.
7.
I>) 4SeeInat.
(■)(*) Sao
Ui. page
"The 3 Hen. VII. c. 14 is wholly repealed by the 9 Geo. IV. c. 31, as is also the 33
tien. VIII. c. 12, part of s. 6 to s. 18, relating to this subject. The two courts mentioned
>n the text may now, therefore, be considered as no longer existing. They had for
many years been utterly disused.—Chittt
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they are to be tried before the high steward of the university, or his deputy,
who is to be nominated by the chancellor of the university for the time-being.
But when his office is called forth into action, such high steward must bo ap
proved of by the lord high chancellor of England ; and a special commission
under the great seal is given to him and others to try the indictment, then
depending, according to the law of the land and the privileges of the said
university. "When, therefore, an indictment is found *at the assizes, or r+oia
elsewhere, against any scholar of the university, or other privileged ^
person, the vice-chancellor may claim the cognizance of it ; and (when claimed
in due time and manner) it ought to be allowed him by the judges of assize :
at d then it comes to be tried in the high steward's court. But the indictment
must first be found by a grand jury, and then the cognizance claimed ; for I
take it that the high steward cannot proceed originally ad inquirendum, but
only, after inquest in the common-law courts, ad audiendum et determinandum.
Much in the same manner as when a peer is to be tried in the court of the lord
nigh steward of Great Britain, the indictment must first be found at the assizes
or in the court of king's bench, and then (in consequence of a writ of certio
rari) transmitted to be finally heard and determined before his grace the lord
high steward and the peers.
When the cognizance is so allowed, if the offence be inter minora crimina, or
a misdemeanour only, it is tried in the chancellor's court by the ordinary judge.
But if it be for treason, felony, or mayhem, it is then, and then only, to be
determined before the high steward, under the king's special commission to tiy
the same. The process of the trial is this. The high sheriff issues one precept
to the sheriff of the county, who thereupon returns a panel of eighteen free
holders ; and another precept to the bedels of the university, who thereupon
return a panel of eighteen matriculated laymen, "laicos privilegio universitatis
gaudentes :" and by a jury formed de medietate, half of freeholders and half of
matriculated persons, is the indictment to be tried ; and that in the guildhall of
the city of Oxford. And if execution be necessary to be awarded, in conse
quence of finding the party guilty, the sheriff of the county must execute the
university-process ; to which he is annually bound by an oath.
*I have been the more minute in describing these proceedings, as r^-n
there has happily been no occasion to reduce them into practice for *■ 1
more than a century past, nor will it perhaps ever be thought advisable to
revive them; though it is not a right that merely rests in scriptis or theory, but
has formerly often been carried into execution. There are many instances—
one in tho reign of queen Elizabeth, two in that of James the First, and two in
that of Charles the First—where indictments for murder have been challenged
by tho vice-chancellor at the assizes, and afterwards tried before the high
steward by jury. The commissions under the great seal, the sheriff's and
bedel's panels, and all the other proceedings on the trial of the several indict
ments are still extant in the archives of that university.

OF SUMMARY
CHAPTER
CONVICTIONS.
XX.

* We are next, according to the plan I have laid down, to take into p ^mii
consideration the proceedings in the courts of criminal jurisdiction in L
order to the punishment of offences. These are plain, easy, and regular ; the
law not admitting any fictions, as in civil causes, to take place where the life,
the liberty, and the safety of the subject are more immediately brought into
jeopardy. And these proceedings are divisible into two kinds, summary and
regular; of the former of which I shall briefly speak before we enter upon the
latter, whicli will require a more thorough and particular examination.
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By a summary proceeding1 1 mean principally such as is directed by several
acts of parliament (for the common law is a stranger to it, unless in the case of
contempts) for the conviction of offenders and the inflicting of certain penalties
created by those acts of parliament.' In these there is no intervention of a
jury, but the party accused is acquitted or condemned by the suffrage of such
person only as the statute has appointed for his judge,—an institution designed
professedly for the greater ease of the subject by doing him speedy justice, and
*2R1 1 ky not harassing the freeholders with frequent and troublesome attend
J ances to try every minute *offence. But it has of late been so far
extended as, if a check be not timely given, to threaten the disuse of our admi
rable and truly English trial by jury, unless only in capital cases.* For,—
I. Of this summary nature are all trials of offences and frauds contrary to the
aws of the excise and other branches of the revenue, which are to be inquired
into and determined by the commissioners of the respective departments, or by
justices of the peace in the country; officers who are all of them appointed and
removable at the discretion of the crown. And though such convictions are
absolutely necessary for the due collection of the public money, and are a species
of mercy to the delinquents, who would be ruined by the expense and delay of
frequent prosecutions by action or indictment ; and though such has usually
been the conduct of the commissioners, as seldom (if ever) to afford just grounds
to complain of oppression, yet when we again(a) consider the various and almost
innumerable branches of this revenue which may be in their turns the subjects
of fraud, or at least complaints of fraud, and of course the objects of this sum
mary and arbitrary jurisdiction, we shall find that the power of these officers of
the crown over the property of the people is increased to a very formidable
height.
II. Another branch of summary proceedings is that before justices of the peace,
in order to inflict divers petty pecuniary mulcts and corporal penalties denounced
by act of parliament for many disorderly offences, such as common swearing,
drunkenness, vagrancy, idleness, and a vast variety of others, for which I must
refer the student to the justice-books formerly cited,(6) and which used to be
formerly punished by the verdict of a jury in the courtrleet. This change in
the administration of justice hath, however, had some mischievous effects; as,—
1. The almost entire disuse and contempt of the court-leet and sheriff's tourn,
the king's antient courts of common law, formerly much revered and respected
*2821
^ne burthensome increase of the business of a justice of the peace,
-! which discourages so many gentlemen of rank and character from act
ing in the commission, from an apprehension that the duty of their office would
take up too much of that time which they are unwilling to spare from the
necessary concerns of their families, the improvement of their understandings,
and their engagements in other services of the public. Though if all gentlemen
of fortune had it both in their power and inclinations to act in this capacity,
the business of a justice of the peace would be more divided and fall the less
heavy upon individuals ; which would remove what in the present scarcity of
magistrates is really an objection so formidable that the country is greatly
(«) See book i. page 319 Ac.
(*) Lambard and Burn.
1 As to summary proceedings in general, and the disposition of the courts, especially
where no appeal is given, to require a stricter accuracy than is essential in other cases
where there is a trial by jury, see 1 Stra. 67. Burn, J., tit. Convictions. 1 East, 649, 655.
5 M. & S. 206. 1 Chitty on Game Laws, 189 to 223.—Chittt.
2 As to convictions in general, and the forms, see Paley on Convictions. Boscawen on
Convictions. Burn, J., tit. Convictions. Chitty's Game Law, vol. i. 189 to 223, and vol. iii.
37 to 132.—Chittt.
s See observations, Burn, J., tit. Convictions. 1 East, 649. Hence it has been a doc
trine that a different rule of evidence as to the strictness of proof should be required in
the case of proceedings on a summary information than in an action, (see 1 East, 649;)
but that doctrine now seems to have been properly overruled, (1 East, 655. 1 M. & S.
206 ;) for if the legislature has thought fit to intrust magistrates or other inferior juris
dictions with the decision in certain matters, their proceedings ought to be governed by
the same rules of evidence as affect superior courts —CniTTT.
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obliged to any gentleman of figure who will undertake to perform that duty
which, in consequence of his rank in life, he owes more peculiarly to his country.
However, this backwardness to act as magistrates, arising greatly from this
increase of summary jurisdiction, is productive of,—3. A third mischief, which
is, that this trust, when slighted by gentlemen, falls of course into the hands of
those who are not so, but the mere tools of office. And then tho extensive
power of a justice of the peace, which even in the hands of men of honour is
highly formidable, will be prostituted to mean and scandalous purposes, to the
low ends of selfish ambition, avarice, or personal resentment. And from these
ill consequences we may collect the prudent foresight of our antient lawgivers,
who suffered neither the property nor the punishment of the subject to be
determined by the opinion of any one of two men ; and we may also observe
the necessity of not deviating any further from our antient constitution by
ordaining new penalties to be inflicted upon summary convictions.4
The process of these summary convictions, it must be owned, is extremely
speedy. Though the courts of common law have thrown in one check upon
them by making it necessary to summon the party accused before he is r*«Ka
♦condemned. This is now held to be an indispensable requisite,(c) though '
the justices long struggled the point; forgetting that rule of natural reason ex
pressed by Seneca,—
" Qui statute aliquid, parte inaudita altera,
Aequum licet statuerit, haud acquus fuit:"1
(•) Balk. 131. 2 Lord Raym. 1406.
4 Unless a power of appeal be expressly given by the legislature, there is no appeal, (6
East, 514. Wightw. 22. 4 M. & S. 421,) as in proceedings against unqualified persons in
the game-laws, (8 T. R. 218, note 6;) but the party has in general a right to a certiorari,
to remove the conviction into the court of King's Bench, unless that right be expressly
taken away. 8 T. R. 542. But though it seems to be a principle that an appeal ought
to be preserved in cases where the certiorari is taken away, yet in many cases, although
there be no appeal, yet the certiorari is expressly taken away. Per Lord Mansfield,
Dougl. 552. If a statute authorizing a summary conviction before a magistrate give an
appeal to the sessions, who are directed to hear and finally determine the matter, this does
not take away the certiorari even after such an appeal made and determined; and lord
Kenyon said, "The certiorari, being a beneficial writ for the subject, could not be taken
away without express words, and he thought it was much to be lamented in a variety of
cases that it was taken away at all." 8 T. R. 542. Where an appeal is given, the magis
trates should make known to the convicted party his right to appeal, but if he decline
appealing they need not go on to inform him of the necessary steps to be taken in order
to appeal. 3 M. 4 S. 493. Upon an appeal the magistrates are bound to receive any
fresh evidence, although not tendered on the former hearing. 3 M. & S. 133.
Upon a certiorari the conviction of the magistrate is removed into the superior court,
but there is not (as upon an appeal) any rehearing of the evidence or merits ; and the
court can only look to the form of the conviction and see from that whether or not the
party has been legally convicted, and the certiorari therefore operates in the nature of a
writ of error, and no extrinsic objection to the proceedings can be taken. 6 T. R. 376.
8 T. R. 590. If therefore the magistrate, in order to sustain his conviction, should misstate
the evidence or other proceeding before him, the remedy is by motion founded on affi
davits to the court of King's Bench for a rule to show cause why a mandamus should not
issue, requiring the magistrate to state the whole of the evidence adduced before him
correctly in his conviction, pursuant to 3 Geo. IV. c. 23. 4 Dowl. k R. 352. If a magis
trate wilfully misstate material evidence he will be subject to a criminal information 01
indictment. 1 East, 186.—Chittv.
4 " He who decides a case without hearing both parties, though his decision maybe
just, is himself unjust;'' which is adopted as a principle of law by Lord Coke, in 11 Co.
Rep. 99. A summons is indispensably required in all penal proceedings of a summary
nature by justices of peace. Rex vs. Dyer, 1 Salk. 181. 6 Mod. 41 ; and see the cases col
lected in 8 Mod. 154, note(a). It is declared by Lord Kenyan to be an invariable rule of
law, (Rex vs. Benn, 6 T. R. 198;) and it is stated by Mr. Serj. Hawkins to be implied in
the construction of all penal statutes. 1 Hal. P. C. 420. So jealous is the law to enforce
this equitable rule that the neglect of it by a justice in proceeding summarily without a
previous summons to the party has been treated as a misdemeanour, proper for the inter
ference of the court of King's Bench by information, (Rex vs. Venables, 2 Lord Raym.
1407. Rex vs. Simpson, 1 Stra. 46. Rex vs. Ailington, id. 678;) which has been granted
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A rule to which all municipal laws that are founded on the principles of justice
hare strictly conformed: the Roman law requiring a citation at the least; and
our common law never suffering any fact (either civil or criminal) to be tried
till it has previously compelled an appearance by the party concerned. Aftei
this summons the magistrate, in summary proceedings, may go on to examine
one or more witnesses, as the statute may require, upon oath f and then make
ui*>n affidavits of the fact. Rex vs. Harwood, 2 Stra. 1088. 3 Burr. 1716, 1768. Bex v*
Constable, 7 I). & B. 663. 3 M. C. 488. As this is a privilege of common right which re
quires no special provision to entitle the defendant to the advantage of it, so it cannot
be taken away by any custom. Bex vs. Cambridge, (University,) 8 Mod. 163. Upon a
sufficient information properly laid, the magistrates are bound to issue a summons and
proceed to a hearing, and if they refuse to do so will be compelled by mandamus. Bex
«*. Benn, 6 T. B. 195. The summons should be directed to the party against whom the
charge is laid, and should in general be signed by the justice himself by whom it is is»ued. Bex vs. Steventon, 2 East, 365. Where a particular form of notice is prescribed
by the act, that must be strictly pursued. Bex vs. Croke, Cowp. 30. The intention of
the summons being to afford the person accused the means of making his defence, it
should contain the substance of the charge and fix a day and place for his appearance,
allowing a sufficient time for the attendance of himself and his witnesses. Bex tu. John
son, 1 Stra. 260. A summons to appear immediately upon the receipt thereof has been
thought insufficient in one case. 2 Burr. 681. In another, an objection made to the
summons that it was to appear on the same day was only removed by the fact of the de
fendant having actually appeared, and so waived any irregularity in the notice. Bex vs.
Johnson, 1 Stra. 261. It is equally necessary that it should be to appear at a place cer
tain : otherwise the party commits no default by not appearing ; and the magistrate cannot
proceed in the defendant's absence upon a summons defective in these particulars with
out making himself liable to an information. Bex vs. Simpson, 1 Stra. 46. It has been
made a question whether the service of the summons must be personal. It seems in
general necessary that it should be so, unless where personal service is expressly dispensed
with by statute. Parker, C. J., was of that opinion. 10 Mod. 345. And the provisions
specially introduced into many acts of parliament to make a service at the dwellinghouse sufficient, seem to justify the inference that the law in other cases is understood
to require a service upon the person. Where personal service is not necessary, leaving a
copy at the house is sufficient, (Rex vs. Chandler, 14 East, 268;) and the delivery may be
to a person on the premises apparently residing there as a servant. Id. ibid. These
rules apply, however, only to those cases where the defendant does not in fact appear ; fcr
if he actually appears and pleads, there is no longer any question upon the sufficiency or
regularity of the summons. 1 Stra. 261. Paley on Convictions, 2d ed. by Dowling, 21, 23.
—Chittt.
• The magistrate has in general no authority to compel the attendance of witnesses for
the purpose of a summary trial, unless where it is specially given by act of parliament.
This in many cases has been done; and in sundry acts the provision is accompanied with
a penalty on refusal to attend for the purpose of being examined. It seems agreed that
the examination of witnesses must be upon oath, and that no legal conviction can be
founded upon any testimony not so taken. There is a difference in the manner in which
the acts are worded in regard to the mode of examination to be pursued ; for while some
acts expressly mention the testimony of witnesses on oath, others in general terms author
ize the magistrate to hear and determine, or to convict or give judgment on t/ie examination
of witnesses without noticing the oath. But such general expressions seem in legal con
struction necessarily to refer to the only kind of testimony known to the law, namely,
that upon oath. "For," says Dallon, "in all cases wheresoever any man is authorized to
examine witnesses, such examination shall be taken and construed to be as the law will,
is., upon oath." Dalt. c. 6, s. 6 ; and see id. c. 115, c. 164 ; Plowd. 12, a. ; Lamb, 517 ; ex
pjtie Aldridge, 4 D. <fc R. 83 ; 2 M. C. 120; Rex vs. Glossopp, 4 B. & A. 610; Paley, 33,
34. Although no mode of examination be pointed out by the statutes giving jurisdic
tion over the offence, yet, as justice requires that the accused should be confronted with
the witnesses against him and have an opportunity of cross-examination, it is required
by mw, in the summary mode of trial now under consideration, that the evidence and
depositions should be taken in the presence of the defendant where he appears. For
though the legislature, by a summary mode of inquiry, intended to substitute a more ex
peditious process for the common-law method of trial, it could not design to dispense
with the rules of justice as far as they are compatible with the method adopted. Indeed,
it may be useful upon this occasion to notice the general maxim which has been laid
down as a guide to the conduct of magistrates in regulating all their summary proceed
ings, namely, that "acts of parliament, in what they are silent, are best expounded
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his conviction of the offender in writing : upon which ae usually issues his war
rant either to apprehend the offender, in case corporal punishment is to be in
flicted on him; or else to levy the penalty incurred by distress and sale of his
goods. This is in general the, method of summary proceedings before a justice
or justices of the peace; but for particulars we must have recourse to the several
statutes which create the offence or inflict the punishment; and which usually
chalk out the method by which offenders are to bo convicted.' Otherwise they
fall of course under the general rule, and can only be convicted by indictment
or information at the common law.
III. To this head of summary proceedings may also be properly referred the
method, immemorially used by the superior courts of justice, of punishing con
tempts by attachment, and the subsequent proceedings thereon.
The contempts that are thus punished are either direct, which openly insult
or resist the powers of the courts or the persons of the judges who preside there,
or else are consequential, which (without such gross insolence or direct |-*9a.i
opposition) *plainly tend to create a universal disregard of their autaority. The principal instances of either sort that have been usually(d) punish
able by attachment are chiefly of the following kinds : 1. Those committed by
inferior judges and magistrates by acting unjustly, oppressively, or irregularly
in administering those portions of justice which are intrusted to their distribu
tion, or by disobeying the king's writs issuing out of the superior courts by pro
ceeding in a cause after it is put a stop to or removed by writ of prohibition,
certiorari, error, supersedeas, and the like; for, as the king's superior courts (and
especially the courts of king's bench) have a general superintendence over all
inferior jurisdictions, any corrupt or iniquitous practices of subordinate judges
are contempts of that superintending authority whose duty it is to keep them
within the bounds of justice. 2. Those committed by sheriffs, bailiffs, gaolers,
and other officers of the court, by abusing the process of the law or deceiving
the parties; by any acts of oppression, extortion, collusive behaviour, or culpable
neglect of duty. 3. Those committed by attorneys and solicitors, who are also
officers of the respective courts, by gross instances of fraud and corruption,
injustice to their clients, or other dishonest practice f for the malpractice of the
(*) 2 Hawk. F. C. 142, 4c
according to the use and reason of the common law." Rex vs. Simpson, 1 Stra. 46.
Unless, therefore, the defendant forfeits this advantage by his wilful absence, he ought
to be called upon to plead before any evidence is given. 1 T. R. 320. And the witnesses
must be sworn and examined in his presence. Rex vs. Vipont, 2 Burr. 1163. Or, if the
evidence has been taken down in his absence and is read over to him afterwards, the
witness must at the same time, unless the defendant upon hearing the evidence should
confess the fact, (Rex vs. Hall, 1 T. R. 320,) be resworn in his presence, and not merely
called upon to assert the truth of his former testimony. Rex vs. Crowther, 1 T. R. 125.
For the intent of the rule is that the witness should be subjected to the examination of
the defendant upon his oath. 2 Burr. 1163; and see Rex vs. Kiddy, 4 D. & R. 734; 2
M. C. 364. This rule is confirmed rather than contradicted by those cases wherein con
victions have been sustained without expressly alleging the evidence to have been tsken
in the presence of the defendant. Rex vs. Baker, 2 Stra. 1240. Rex vs. Aiken, 3 Burr.
1786. Rex vs. Kempson, Cowp. 241. For it will be found that in all those cases the judg
ment proceeded upon a presumption collected from the whole conviction that the de
fendant was in fact present and did hear the evidence given, which was always admitted
to be necessary to the regularity of the magistrate's proceedings. Rex vs. Vipont, 2 Burr.
1 163 ; and see Rex vs. Lovat, 7 T. R. 162 ; Rex vs. Thompson, 2 T. R. 18 ; Rex vs. Swal
low, 3 T. R. 284 ; Paley, 39, 40.—Chittt.
' These acts have been consolidated, and the duties of justices clearly defined, by the
statute 11 & 12 Vict. c. 43, which provides a procedure applicable to the great majority
of cases in which a summary conviction or order may be made by justices of the peace
out of sessions.—Kerr.
•It is not, however, usual for the court to interfere in a summary way against an
attorney for a mere breach of promise where there is nothing criminal, (2 Wils. 371 ; and
see 2 Moore, 605. 1 Bingh. 102, 105;) or on account of negligence or unskilfulness, (4
Burr. 2060. 2 Bla. Rep. 780. 1 Chitt, Rep. 661,) except it be very gross, (Say, 50, 169;)
nor for th6 misconduct of an attorney independently of his profession Put see 4 B A
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officers reflects some dishonour on their employers, and, if frequent or unpunished,
creates among the people a disgust against the courts themselves. 4. Those
committed by jurymen in collateral matters relating to the discharge of their
office, such as making default when summoned, refusing to be sworn or to give
any verdict, eating or drinking without the leave of the court, and especially at
the cost of either party, and other misbehaviour or irregularities of a similar
kind; but not in mere exercise of their judicial capacities, as by giving a false
or erroneous verdict. 5. Those committed by witnesses, by making default when
summoned, refusing to be sworn or examined, or prevaricating in their evidence
when sworn. 6. Those committed by parties to any suit or proceeding before
*2S'S1 *ne court) as by disobedience to any *rule or order made in the progress
of a cause, by non-payment of costs awarded by the court upon a motion,
or by non-observance of awards duly made by arbitrators or umpires after having
entered into a rule for submitting to such determination.(e) Indeed, the attach
ment for most of this species of contempts, and especially for non-payment tf
costs and non-performance of awards, is to be looked upon rather as a civil exe
cution for the benefit of the injured party, though carried on in the shape of a
criminal process for a contempt of the authority of the court.* And therefore
it hath been held that such contempts, and the process thereon, being properly
the civil remedy of individuals for a private injury, are not released or affected
by the general act of pardon. And upon a similar principle, obedience to any
rule of court may also, by statute 10 Geo. III. c. 50, be enforced against any
person having privilege of parliament by the process of distress infinite. 7. Those
committed by any other persons under the degree of a peer, and even by peers
themselves, when enormous and accompanied with violence, such as forcible
rescous and the like,(/) or when they import a disobedience to the king's great
prerogative writs of prohibition, habeas corpus,(g) and the rest.10 Some of these
contempts may arise in the face of the court, as by rude and contumelious be
haviour; by obstinacy, perverseness, or prevarication; by breach of the peace,
or any wilful disturbance whatever : others in the absence of the party, as by
disobeying or treating with disrespect the king's writ, or the rules or process
of the court, by perverting such writ or process to the purposes of private
malice, extortion, or injustice; by speaking or writing contemptuously of the
court or judges, acting in their judicial capacity; by printing false accounts (or
*2861 even
judgment
*rue ones
; *and
without
by anyproper
thing, permission)
in short, thatofdemonstrates
causes then depending
a gross want
in
of that, regard and respect which, when once courts of justice are deprived of,
theii authority (so necessary for the good order of the kingdom) is entirely lost
among the people.
The process of attachment for these and the like contempts must necessarily
be as antient as the laws themselves ; for laws without a competent authority
to secure their administration from disobedience and contempt would be vain
and nugatory. A power, therefore, in the supreme courts of justice, to suppress
such contempts by an immediate attachment of the offender results from tha
first principles of judicial establishments, and must be an inseparable attendant
upon every superior tribunal. Accordingly, we find it actually exercised as
early as the annals of our law extend ; and though a very learned author(A)
seems inclinable to derive the process from the statute of Westm. 2, 13 Edw. I.
c. 39, (which ordains that in case the process of the king's courts be resisted by
If) See book ill. page 17.
(») 4 Burr. C32. Lords' Jour. Feb. 7, June 8, 1767.
If) Stjfl. 277. 2 Hawk. P. C 162. Cro. Jac. 419. Salk. (») Glib. Hint. C P. ch. 8.
686.
A. 47. 5 B. & A. 898. 8 Chitt. Rep. 58. 1 Bingh. 91. 7 Moore, 424, 437. Tidd, 5th ed.
81. —Chitty.
* By the insolvent acts, persons committed to prison upon an attachment for non
payment of money awarded to be paid upon a submission to an arbitration which has
been made a rule of court, or upon an attachment for not paying costs, may have the
benefit of that statute as insolvent debtors.—Chitty.
w But a peer cannot be attached for non-payment of money, pursuant to an order
of nisi priui, which has been made a rule of court. 7 T. R. 171, 448.—Chitty.
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the power of any great man, the sheriff shall chastise the resisters by imprison
ment, " a qua non deliberentur sine speciali prcecepto domini regis ;" and if the sheriff
himself be resisted, he shall certify to the courts the names of the principal
offenders, their aiders, consenters, commanders, and favourers, and by a special
writ judicial they shall be attached by their bodies to appear before the court,
and if they be convicted thereof they shall be punisned at the king's pleasure,
without any interfering by any other person whatsoever,) yet he afterwards
more justly concludes that it is a part of the law of the land, and, as such, is
confirmed by the statute of magna charta.
If the contempt be committed in the face of the court, the offender may be
instantly apprehended and imprisoned, at the discretion of the judges/i) with
out any further proof or examination. But in matters that arise at a distance,
and of which the court cannot have so perfect a knowledge, unless by the con
fession of the party or the testimony of others, if the jD^:res upon affidavit
see sufficient ground to suspect that *a contempt has been committed, r^„_
they either make a rule on the suspected party to show cause why an *■
attachment should not issue against him,(,/) or, in very flagrant instances of
contempt, the attachment issues in the first instance ;(AQ as it also does if no
sufficient cause be shown to discharge ; and thereupon the court confirms and
makes absolute the original rule. This process of attachment is merely intended
to bring the party into court; and, when there, he must either stand committed,
or put in bail, in order to answer upon oath to such interrogatories as shall be
administered to him for the better information of the court with respect to the
circumstances of the contempt. These interrogatories are in the nature of a
charge or accusation, and must by the course of the court be exhibited within
the
fendant
firstmay
four refuse
days ;(l)
to and
answer
if any
it, and
of the
move
interrogatories
the court to have
are improper,
it struck the
out.(»0
de
If the party can clear himself upon oath, he is discharged, but, if perjured,
may be prosecuted for the perjury.(n) If he confesses the contempt, the court
will proceed to correct him by fine or impi isonment, or both, and somotimes
by a corporal or infamous punishment. (o) If the contempt be of such nature
that, when the fact is once acknowledged, the court can receive no furthei in
formation by interrogatories than it is already possessed of, (as in the case of
a rescous,\p) the defendant may be admitted to make such simple acknowledg
ment, and receive his judgment without answering to any interrogatories :u
but if he wilfully and obstinately refuses to answer, or answers in an evasive
manner, he is then clearly guilty of a high and repeated contempt, to be
punished at the discretion of the court.
It cannot have escaped the attention of the reader that this method of
making the defendant answer upon oath to a criminal charge is not agreeable
tc the genius of the common law in any other instance,(5) *and seems, .indeed, to have been derived to the courts of king's bench and com- *mon pleas through the medium of the courts of equity. For the whole pro
cess of the courts of equity, in the several stages of a cause, and finally to
enforce their decrees, was, till the introduction of sequestrations, in the nature
of a process of contempt ; acting only in personam, and not in rem. And there,
after the party in contempt has answered the interrogatories, 6uch nis answer
may be contradicted and disproved by affidavits of the adverse party : whereas,
in the courts of law, tne admission of the party to purge himself by oath is
more favourable
science
; for, if heto clears
his liberty,
himself
though
by hisperhaps
answers,not
theless
complaint
dangerous
is totally
to his con
dis
missed.

And, with regard to this singular mode of trial, thus admitted in thi»
(<)
(») Cro.
8 Mod.Car.73.146.
(f) Staund.
Styl. 277.P. C. 73, b.
(•)
(») Salk. H. Stra. 185, SM.
(») The King ai. Elklna, M. 8 Geo. III. B. K
O 6 Mod. 73.
(I) See book iii. pp. 100, 101.
(-) Stra. 444.

11 Although the defendant acknowledges all the facte charged against him, yet it is the
practice of the court to compel him to answer interrogatories, unless they are waived by
the prosecutor 5 T. R. 362 —Christian.
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one particular instance, I shall only for the present ibserve that, as the procese
by attachment in general appears to be extremely antient,(r) and has in more
modern times been recognised, approved, and confirmed by several express acta
of parliament,^) so the method of examining the delinquent himself upon
oath, with regard to the contempt alleged, is at least of as high antiquity,(< )
and by long and immemorial usage is now become the law of the land

CHAPTER XXI.
OF ARRESTS.
*<jeq-i
*We are now to consider the regular and ordinary method of proJ ceeding in the courts of criminal jurisdiction ; which may be distributed
under twelve general heads, following each other in a progressive order ; viz.,
I. Arrest ; 2. Commitment, and bail ; 3. Prosecution ; 4. Process ; 5. Ar
raignment, and its incidents ; 6. Plea, and issue ; 7. Trial, and conviction ;
8. Clergy; 9. Judgment, and its consequences; 10. Reversal of Judgment;
II. Reprieve, or pardon ; 12. Execution ;—all of which will be discussed in
the subsequent part of this book.
First, then, of an arrest;1 which is the apprehending or restraining of one's
person, in order to be forthcoming to answer an alleged or suspected crime.
To this arrest all persons whatsoever are, without distinction, equally liable in
all criminal cases ; but no man is to be arrested unless charged with such a
crime as will at least justify holding him to bail when taken. And, in general,
an arrest maybe made four ways: 1. By warrant; 2. By an officer without
warrant ; 3. By a private person also without a warrant ; 4. By a hue and cry.
*°a01J council, or
warrant
secretaries
may be
of granted
state ;(a)Jin but
extraordinary
ordinarily cases
by justices
by theofprivy
the
peace. This they may do in any cases where they have a jurisdiction over the
offence, in order to compel the person accused to appear before them ;(&) for it
would be absurd to give them power to examine an offender unless they had also
a power to compel him to attend and submit to such examination. And this ex
tends undoubtedly to all treasons, felonies, and breaches of the peace f and also
(') Year-hook.
(')
S Edw.
IV. 66.
rot. 75, cited in Rast. Ent. 268, pL 6
(•)
Stat. 43 Eliz.20 c.Hen.
6, } VI.
3. c.1837.Car.22II.Edw.
at. i,IV.
c. 2,c. i29.i. 9 4
(•) M.
1 Lord
Kaym.
10 W. IIT. c. 15. 12 Anne, rt. 2, c. 15, J 5.
(») 2 Hawk. V. C. 84.
1 As to arrests in criminal cases in general, see 1 Chitt. C. L. 2d ed. 11 to 71. Burn, J.,
tit. Arrest.
'Or by the speaker of the house of commons (14 East, 1, 163) or house of lords, (8 T.
R. 314,) or by a judge of the court of King's Bench. 1 Hale, 578 ; and see 48 Geo. III.
c. 58.
When the offender is not likely to abscond before a warrant can be obtained, it is in
general better to apprehend him by a warrant than for a private person or officer to
arrest him of his own accord, because if the justice should grant his warrant erroneously,
no action lies against the party obtaining it. 3 Esp. 160, 167. And if a magistrate exceed
hij jurisdiction, the officer who executes a warrant is protected from liability, and the
magistrate himself cannot be sued until after a month's notice of action, during which
he may tender amends, (24 Geo. II. c. 44. See ante, 1 book, 354, n. 37 ;) and no action
can be supported against the party procuring the warrant, though the arrest was without
cause, unless it can be proved that the warrant was obtained maliciously. 1 T. R. 535.
3 Esp. R. 135.—Cuittv.
• Perjury and libels, (4 J. B. Moore, 195. 1 B. & B. 548. Gow. 84. Fortesc. 37, 358, 140.
11 St. Tr. 305, 316. 2 Wils. 159, 160,) and nuisances, when persisted in, (Ventr. 169. 1
Mod. 76. 5 Mod. 80, 142. 6 Mod. 180,) subject the offender to such criminal process.
And there are some misdemeanours for which particular acts of parliament expresslj
authorize a jus'ice of the peace to issue his warrant, as for keeping a disorderly house,
(25 Geo. II. c. 36, s. 6,) or obtaining money under false pretences. 30 Geo. II. c. 24. In
wiern practice, however, it is not usual for a justice out of sessions to issue a warrant
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to all such offences as they have power to punish by statute.' Sir ddward Coke,
indeed,(c) hath laid it down that a justice of the peace cannot issue a warrant to
apprehend a felon upon bare suspicion ; no, not even till an indictment b«
actually found ; and the contrary practice is by others(rf) held to be grounded
rather upon connivance than the express rule of law, though now by^ong cus
tom established. A doctrine which would in most cases give a loose to felons
to escape without punishment; and therefore Sir Matthew Hale hath comated it with invincible authority and strength of reason ; maintaining, 1.
That a justice of the peace hath power to issue a warrant to apprehend a person
accused of felony, though not yet indicted ;{e) and 2.. That he may also issue a
warrant to apprehend a person suspected of felony, though the original sus
picion be not in himself, but in the party that prays his warrant; because he is
a competent judge of the probability offered to him of such suspicion. But in
both cases it is fitting to examine upon oath the party requiring a warrant, as
well to ascertain that there is a felony or other crime actually committed, without
which no warrant should be granted ; as also to prove the cause and probability
of suspecting the party against whom the warrant is prayed.(/)4 This warrant
ought to be under the hand and seal of the justice,' should set forth the timo
and place of making, and the cause for which it is made, and should be directed
to the *constable or other peace-officer, (or, it may be, to any private per- _ *oq\
son by name,)(<7)7 requiring him to bring the party either, generally,*
before any justice of the peace for the county, or only before the justice who
granted it ; the warrant in the latter case being called a special warrant.(A)
A general warrant to apprehend all persons suspected, without naming or par
ticularly describing any person in special, is illegal and void for its uncer
tainty ;(i) for it is the duty of the magistrate, and ought not to be left to the
(•) 4 Imt. 176.
(») Salk. 176.
(*) 2 Hawk. P. C. 84.
(») 2 Hawk. P. C. 86.
-) 2 Hal. P. C. 108.
(0 1 Hal. P. a 680. 2 Hawk. P. C. 82.
) Ibid.
110.
for a libelV)on
a private
individual, or for perjury,—though where an illegal publication is
manifestly dangerous in its tendency to the public interests they will exercise that dis
cretion with which long practice has invested them. 4 J. B. Moore, 195. 1 B. & B. 548.
Sow. 84. This also they will always do on the commission of any misdemeanour which
'involves an attempt to perpetrate a felony ; and, when assembled in session, they may
issue a warrant against a party suspected of perjury, even though he has not been
indicted.—Ch ittt.
* Where a statute gives a justice jurisdiction over an offence, it impliedly gives him
Eower to apprehend any person charged with such offence, and especially after a party
as neglected a summons. 2 Bingh. 63. Hawk. b. ii. c. 13, s. 15. 12 Rep. 131, b. 10
Mod. 248.—Chitty.
* The power to grant such warrants is now regulated, by statute 11 & 12 Vict. c. 42,
" to facilitate the performance of the duties of justices of the peace out of sessions within
England and Wales with respect to persons charged with indictable offences," consoli
dating and amending previous statutes.—Stewart.
* But it seems sufficient if it be in writing and signed by him, unless a seal is expressly
required by a particular act of parliament. Willes' Rep. 411. Bull. N. P. C. 83.-Cuitty
' It has recently been decided that warrants may be directed to officers either by their
particular names, or by the description of their office ; and that, in the first case, the
officer may execute the warrant anywhere within the jurisdiction of the magistrate who
issued it ; in the latter case, not beyond the precincts of his office. And where a warrant
of n magistrate was directed "To the constables of W. and to all other his majesty's
officers," it was held that the constables of W. (their names not being inserted in the
warrant) could not execute it out of the district. 1 Bar. & Cres. 288. 2 D. & R. 444, If
an act of parliament direct that a justice shall grant a warrant, and do not state to
whom it shall be directed, it must be directed to the constable, and not to the sheriff,
unless such power be given by the act. 2 Ld. Raym. 1192. 2 Salk. 381 ; ted vid. 1 H.
Bla. 15, notk. These distinctions are now rendered immaterial by the 5 Geo. IV. c. 18,
s. 6, whereby the constable or any other peace-officer of any pariah or place may execute
any warrant within the magistrate's jurisdiction, whether the warrant be addressed to
him by name or not, or whether he be a constable or peace-officer, <fcc. of the place in
which he exeoutes the warrant.—Chitty.
* The warrant need not state the time when the party is to be brought Defore th»
magistrate for examination. Fort. 143. 8 T. R. 110.—Chitty.
63*
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officer, to judge of the ground of suspicion. And a warrant to apprehend ali
persons guilty of a crime therein specified is no legal warrant ; for the point
upon which its authority rests is a fact to be decided on a subsequent trial,
namely, whether the person apprehended thereupon be really guilty or not*
It is therefore, in fact, no warrant at all, for it will not justify the officer who
acts
trate under
who issues
it;(A) whereas
it should aexceed
warrant
hisproperly
jurisdiction)
penned
will,
(even
by statute
though 24
theGeo.
magis
II
c. 44, at all events indemnify the officer who executes the same ministerially.
And when a warrant is received by the officer he is bound to execute it so fai
as the jurisdiction of the magistrate and himself extends. A warrant from
the chief or other justice of the court of king's bench extends all over the
kingdom, and is teste'd or dated England; not Oxfordshire, Berks, or other par
ticular county. But the warrant of a justice of the peace in one county, as
*2Q2 1 Yorkshire, must be backed, that is, signed, by a justice of the *peace in
J another, as Middlesex, before it can be executed there. Formerly,
regularly speaking, there ought to have been a fresh warrant in every fresh
county : but the practice of backing warrants had long prevailed without law,
and was at last authorized by statutes 23 Geo. II. c. 26, and 24 Geo. II. c. 55.
And now, by statute 13 Geo. III. c. 31, any warrant for apprehending an
English offender who may have escaped into Scotland, and vice versa, may be
endorsed and executed by the local magistrates, and the offender conveyed
back to that part of the united kingdoms in which such offence was committed."
(*) A practice had obtained in the secretaries' office ever except the four last years of qneen Anne, down to the year
ilnce the Restoration, grounded on some clauses in the acts 1763, when, such a warrant being issued to apprehend the
for regulating the press, of issuing general warrants to take authors, printers, and publishers of a certain seditious libel,
op (without naming any person in particular) the authors, its validity was disputed; and the warrant was adjudged
printers, or publishers of snch obscene or seditious liljels by tho whole court of King's Bench to be void in the case of
as were particularly specified in the warrant. When those Money vs. Leach. Trin. 5 Geo. III. B. R. After which the
acts expired, in 1691, the same practice was inadvertently issuing of such general warrants was declared illegal by a
continued in every reign, and uuder every administration, vote of the house of commons. Com. Jour. April 22, 1766.
'General warrants to take up loose, idle, and disorderly people, (3 Burr. 1766,) and
search-warrants, (Hawk. b. ii. c. 13, s. 17, n. 6,) are the only exceptions to this rule.—
Chitty.
10 And now, by the 44 Geo. III. c. 92, if any offender has escaped from Ireland into
England or Scotland, or vice versd, he may be apprehended by a warrant endorsed by a
justice of the peace of the county or jurisdiction within which the offender shall be
found; and he may be conveyed to that part of the United Kingdom in which the war
rant issued and the offence is charged to have been committed.—Christian.
By the 54 Geo. III. c. 186, all warrants issued in England, Scotland, or Ireland may be
executed in any part of the United Kingdom. Independently of this, the secretary of
state for Ireland may, by his warrant, remove a prisoner there to be tried in England
for an offence committed in the latter, (3 Esp. Rep. 178;) and an English justice may
commit a person here who has committed an offence in Ireland preparatory to sending him
thither for trial. 2 Stra. 848. 4 Taunt. 34.
With respect to the time of arresting a person. A person may be apprehended in the
uight as well as the day, (9 Co. 66;) and though the statute 29 Car. II. c. 7, s. 6 prohibits
arrests on Sundays, it excepts the cases of treasons, felonies, and breaches of the peace:
in these cases, therefore, an arrest may be made on that day. Cald. 291. 1 T. R. 265.
Willes, 459.
As to the place in which a party may be arrested. Since the privileges of sanctuary
and abjuration were abolished, by 21 Jac. I. c. 28, no place affords protection to offenders
against the criminal law. And even the clergy may, on a criminal charge, be arrested
whilst in their churches, (Cro. Jac. 321,) though it is illegal to arrest them in any civil
case whilst in the church to perform divine service, or going to or returning from the
same, on any day. Bac. Abr. Trespass, D. 3. And if a person having committed a felony
in a foreign country comes into England, he may be arrested here and conveyed and
given up to the magistrates of the country against the laws of which the offence was com
mitted. 4 Taunt. 34.
It may be here observed as a general rule that if the warrant be materially defective
or the officer exceed his authority in executing it, and if he be killed in the attempt, this
is only manslaughter in the party whom he endeavoured to arrest, (1 East, P. C. 310. 1
Leach, 206. 6 T. R. 122. 5 East, 308. 1 B. & C. 291 ;) and any third person may lawfully
interfere to prevent an arrest under it, doing no more than is necessary for that purpose,
b East, 304, 308. .1 Leach, 206.—Chitty.
By 6 & 7 Vict c. 34, when a warrant has been issued for a supposed offender in th«
M0
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2 Arrests by officers without warrant may be executed,—1. By a jusi co of the
peace, who may himself apprehend, or cause to be apprehended, by word only,
any person committing a felony or breach of the peace in his presence (I)
2. The sheriff," and, 3. The coroner, may apprehend any felon within the county
without warrant. 4. The constable, of whose office we formerly spoke,(m) hath
great original and inherent authority with regard to arrests. He may, without
warrant, arrest any one for a breach of the peace committed in his view, and
carry him before a justice of the peace. And in case of felony actually com
mitted, or a dangerous wounding, whereby felony is likely to ensue, he may
upon probable suspicion arrest the felon," and for that purpose is authorized
(as upon a justice's warrant) to break open doors, and even to kill the felon, if
he cannot otherwise be taken ; and if he or his assistants be killed in attempt
ing such arrests, it is murder in all concerned. («) 5. Watchmen, either those
appointed by the statute of Winchester, 13 Edw. I. c. 4, to keep watch and
ward in all towns from sunsetting to sunrising, or such as are mere assistants
to the constable, may virtute officii arrest all offenders, and particularly nightwalkers, and commit them to custody till the morning.(o)u
(") 1 Hal. P. C. 86.
(«) See book i. page 355.
(») 2 Hal. P. C. 88, 89.
(•) 2 Hal. P. C 98.
colonies, and he escapes into the United Kingdom, it shall be lawful for a secretary of
state to endorse such warrant. And a still more important power has been given by two
acts passed in the same session of parliament, (6 <fc 7 Vict. c. 75, 76,) which provides for
the arrest of certain offenders who have escaped from France and the United States of
America into this country. Under the former of these acts, (giving effect to a conven
tion for that purpose,) persons accused of murder, forgery, or fraudulent bankruptcy
*re to be delivered up by the proper authorities in this country to the proper authorities
of France ; and by the latter, (giving effect to an article for this purpose in the Washing
ton treaty,) persons charged with murder, or assault with intent to commit murder,
piracy, arson, robbery, or forgery, are to be delivered up to the United States. Corre
sponding laws have been passed by the legislatures of both these countries for giving the
same powers as against offenders escaping from this country to France and the United
States. —Stewart. See Act of Congress, 12 Aug. 1848. 9 Stat, at Large, 302.—Sharswood.
11 And the sheriff may arrest though the party be merely suspected of a capital offence,
(2 Hale, 87 ;) and if the sheriff be assaulted in the execution of his office he may arrest
the offender. 1 Saund. 77. 1 Taunt. 146.—Chittt.
13 A constable may justify an imprisonment without warrant on a reasonable charge of
felony made to him, although he afterwards discharges the prisoner without taking him
hefore a magistrate, and although it turn out that no felony was committed by any one,
(Holt, C. N. P. 418. Cald. 291;) and the charge need not specify all the particulars necossary to constitute the offence. R. & R. C. C. 329. In general, however, a constable
caunot, without ar express charge or warrant, justify the arrest of a supposed offender
upon suspicion of his guilt unless some actual felony has been committed and there is
reasonable cause for the suspicion that the party imprisoned is guilty, (4 Esp. Rep. 80.
Holt, C. N. P. 478. Hawk. b. 2, c. 12, s. 16. 2 Hale, 92, 89, n. f. Cald. 291;) and a constalile is not justified in apprehending and imprisoning a person on suspicion of hav'ng
received stolen goods on the mere assertion of one of the principal felons. 2 Stark. 167.
There are, however, authorities in favour of an exception to this rule in the case of nightwalkers and persons reasonably suspected of felony in the night. 3 Taunt. 14. 1 East,
P. 0. 303. Hawk. b. 2, c. 12, s. 20. 2 Hale, 89. 5 Edw. III. c. 14. 2 Inst. 52. Bac. Abr.
lit. Constable, G. And, by a modern act of parliament, an express power is given to con
stables and other peace-officers, when on duty, to apprehend every person who may
reasonably be suspected of having, or carrying, or by any ways conveying, at any time
after sunsetting and before sunrising, goods suspected to be stolen. 22 Geo. III. c. 58,
s. 3. 54 Geo. III. c. 57, ss. 16, 17, 18. And other statutes (32 Geo. III. c. 53, s. 17. 51
Geo. III. c. 119, ss.18, 24) authorize constables and other peace-officers to apprehend
evil-disposed and suspected persons and reputed thieves. Thus, by the 32 Geo. III. c. 53,
l. 17, constables, headboroughs, patrols, and watchmen are empowered to apprehend
reputed thieves frequenting the streets, highways, and avenues of public resort, and
convey them before a proper magistrate. And in order to give more effect to the public
office at Bow street, the 51 Geo. III. c. 119, s. 24, and 54 Geo. III. c. 37, s. 16, 17, 18, di
rect two magistrates of that office (of whom the chief magistrate must be one) to swear
in men to act as constables for Middlesex, Surrey, Essex, Kent, and Westminster, and
enable the persons so sworn to approhend offenders against the peace, both by night and
by day. with all the powers which other constables possess.—Ciiitty.
u But at common law no peace-officer is justified in taking up a night-walker unless be
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3. Any private person (and a fortiori a peace-officer) that is present when acy
♦2931 fel°ay committed is bound by the law to *arrest the felon, on pain of
J fine and imprisonment if he escapes through the negligence of the
standers-by.(p) And they may justify breaking open the doors upon follow
ing such felon ; and if they kill him, provided he cannot be otherwise taken, it i»
justifiable; though if they are killed in endeavouring to make such arrest it is
murder.(j) Upon probable suspicion, also, a private person may arrest the
felon or other person so suspected,(r)14 but he cannot justify breaking open
doors to do it; and if either party kill the other in the attempt, it is man
slaughter, and no more.(s) It is no more, because there is no malicious design
to kill; but it amounts to so much, because it would be of most pernicious conse
quence if, under pretence of suspecting felony, any private person might break
open a house or kill another, and also because such arrest upon suspicion it*
barely permitted by the law, and not enjoined, as in the case of those who are
present when a felony is committed.
4. There is yet another species of arrest, wherein both officers and private
mitted.
men are A
concerned,
hue, (from
andhuer,
thattoisshout
upon and
a huecry,)
and hutesium
cry raisedet upon
clamor,
a felony
is thecom
old
common-law process of pursuing, with horn and with voice, all felons, and such
as have dangerously wounded another.(i) It is also mentioned by statute
Westm. 1, 3 Edw. L c. 9, and 4 Edw. L, de officio coronatoris. But the principal
statute relative to this matter is that of Winchester, 13 Edw. I. c. 1 and 4,
which directs that from thenceforth every county shall be so well kept, that
immediately upon robberies and felonies committed, fresh suit shall be made
from town to town and from county to county, and that hue and cry shall be
raised upon the felons, and they that keep the town shall follow with hue and
cry with all the town and the towns near, and so hue and cry shall be made
from town to town until they be taken and delivered to the sheriff. And, that
*2Q4 J1 Bucn
by thenuesame
an<^ statute,
crv maycap.
more3, effectually
to answer beformade,
all robberies
the 'hundred
therein
is bound
com
mitted, unless they take the felon ; which is the foundation of an action against
the hundred(u) in case of any loss by robbery. By statute 27 Eliz. c. 13, no
2 Hawk. P. C. 74.
(•) 2 Hal. P. C 82, 83.
2 Hal. P. C. 77.
(<) Bracton, f. 8, tr. % c. 1, 1 1. MIrr. a 2, { 6.
Stat. 80 Geo. II. c 24.
(«) See book iii. page 181.
aas committed some disorderly or suspicious act. Bac. Abr. Trespass, D. 3. 2 Ld. Raym.
1301.—Chittv.
14 Where a felony has been actually committed, a private person acting with a good in
tention, and upon such information as amounts to a reasonable and probable ground of sus
picion, is justified in apprehending without a warrant the suspected person in order to
carry him before a magistrate. Cald. 291. 4 Taunt. 34, 35. Price, 525. But where a
private person had delivered another into the custody of a constable, upon a suspicion
which appeared afterwards to be unfounded, it was held that the person so arrested might
maintain an action of trespass for an assault and false imprisonment against such private
person, although a felony had been actually committed. 6 T. R. 315.—Christian.
With respect to interference and arrests in order to prevent the commission of a crime,
any person may lawfully lay hold of a lunatic about to commit any mischief which, if
committed by a sane person, would constitute a criminal offence, or any other person
whom he shall see on the point of committing a treason or felony, or doing any act which
will manifestly endanger the life or person of another, and may detain him until it may
he reasonably presumed that he has changed his purpose; but where he interferes t<>
prevent others from fighting he should first notify his intention to prevent the breach
of the peace. Hawk. b. 2, c. 12, s. 19. 1 Hale, 589. 2 Rol. Abr. 559, E. pi. 3, n. 8. Selw.
3d ed. 830. Com. Dig. Pleader, 3 M. 22. Bac. Abr. Trespass, D. 3. 1 East, P. C. 304
Thus, any one may justify breaking and entering a party's house and imprisoning him,
to prevent him from murdering his wife, who cries out for assistance. 2 B. & P. £00
Selw. 3d ed. 830. Bac. Abr. Trespass, D. 3. And the riding in a body to quell a riot it
lawful ; and no information will be granted for small irregularities in the pursuit of such
a design. 1 Bla. Rep. 47. 1 B. & P. 264, n. a. 1 East, P. C. 304. If a man be found
attempting to commit a felony in the night, any one may apprehend and detain hint
Mil b« be carried before a magistrate. ] R. 4 M. C. C. 93.—Chittf.
Ml
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hue and cry is sufficient unless made with both horsemen and footmun. And,
by statute 8 Geo. II. c. 16, the constable or like officer refusing or neglecting to
make hue and cry forfeits 5/.j and the whole vill or district is still in strictness
liable to be amerced, according to the law of Alfred, if any felony be committed
therein and the felon escapes :14 an institution which hath long prevailed in
many of the Eastern countries, and hath in part been introduced even iato the
Mogul empire, about the beginning of the last century, which is said to have
effectually delivered that vast territory from the plague of robbers, by making
in some places the villages, in others the officers of justice, responsible for all
the robberies committed within their respective du?trictt>.(u>) Hue and cry(r)
may be raised either by precept of a justice of 4>hf peace, or by a peace-officer
or by any private man that Knows of a felon) The party raising it must
acquaint the constable of the vill with all the cii jumstances which he knows
of the felony and the person of the felon, and thereupon the constable is to
search his own town, and raise all the neighbouring vills, and make pursuit
with horse and foot ; and in the prosecution of such nue and cry the constable
and his attendants have the same powers, protection, and indemnification as
if acting under a warrant of a justice of the peace. But if a man wantonly or
maliciously raises a hue and cry without cause, he shall be severely punished
as a disturber of the public peace.(y)
In order to encourage further the apprehending of certan. *blons, rewards
and immunities are bestowed on such as bring them to justice by divers acts of
parliament. The statute 4 & 5 W. and M. c. 8 enacts that such as apprehend
a highwayman and prosecute him to conviction shall receive a reward of 40i.
from the public, to be paid to them (or, if *killed in the endeavour to r*.>qc
take him, their executors) by the sheriff of the county, besides the horse, ^
furniture, arms, money, and other goods taken upon the person of such robber,
with a reservation of the right of any person from whom the same may have
been stolen ; to which the statute 8 Geo. II. c. 16 superadds lOi. to be paid by
the hundred indemnified by such taking. By statutes 6 & 7 W. III. c 17 and
15 Geo. II. c. 28, persons apprehending and convicting any offender against
those statutes respecting the coinage shall (in case the offence be treason or
felony) receive a reward of forty pounds, or ten pounds if it only amount to
counterfeiting the copper coin. By statute 10 & 11 W. III. c. 23, any person
apprehending and prosecuting to conviction a felon guilty of burglary, house
breaking, horse-stealing, or private larceny to the value of 5s. from any shop,
warehouse, coach-house, or stable, shall be excused from all parish offices. And,
by statute 5 Anne, c. 31, any person so apprehending and prosecuting a burglar
or felonious house-breaker (or, if killed in the attempt, his executors) shall be
entitled to a reward of 40/.(s) By statute 6 Geo. I. c. 23, persons discovering,
apprehending, and prosecuting to conviction any person taking reward for help
ing others to their stolen goods, shall be entitled to forty pounds. By statute
14 Geo. II. c. 6, explained by 15 Geo. II. c. 34, any person apprehending and
prosecuting to conviction such as steal, or kill with an intent to steal, any sheep
or other cattle specified in the latter of the said acts, shall for every such con
viction receive a reward of ten pounds. Lastly, by statutes 16 Geo. II. c. 15
and 8 Geo. III. c. 15, persons discovering, apprehending, and convicting felons
and others being found at large during the term for which they are ordered to
be transported, shall receive a reward of twenty pounds."
(-) Mod. Uu. Hilt Ti. 383, Til. 156.
(•) The statutea 4 k 6 W. and M. c. 8, 6 k 7 W. III. c. 17,
(•, 2 Hal. 1'. C. 100-104.
and 6 Anne, c. 31 (together with 3 Qeo. I. c. 15, { 4, which
(r) 1 Hawk. P. C. 75.
to
directs
tho county-pulatino
the method of reimbursing
of Durham, the
by stat.
sberifla)are
14 Geo. 111.
extended
c. 4ft.
U These acts are all repealed, by 7 & 8 Geo. IV. c. 27.—Chittf.
"The above acts are repealed, by 7 & 8 Geo. IV. o. 22, 27, 64, and 58 Geo. III. c. 7C,
ma I costs are allowed to prosecutors in certain cases.—Cuirrr.
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CHAPTER XXII.
OF COMMITMENT AND BAIL.
•^Sfil
* When a delinquent is arrested by any of the means mentioned in the
" J preceding chapter, he ought regularly to be carried before a justice of
the peace ;x and how he is there to be treated I shall next show under the second
head of commitment and bail.
The justice before whom such prisoner is brought is bound immediately to
examine the circumstances of the crime alleged;' and to this end, by statute 2 &
3 Ph. and M. c. 10, he is to take in writing the examination of such prisoner
and the information of those who bring him:* which, Mr. Lambard observes,(a)
was the first warrant given for the examination of a felon in the English law.
For, at the common law, nemo tenebatur prodere seipsum : and his fault was not
to be wrung out of himself, but rather to be discovered by other means and
other men.4 If upon this inquiry it manifestly appears that either no such
{•) Etraianh. b. B. c.7. See page 357.
1 In a late case, where it was stated the party behaved improperly in a church, it wa»
held that though a constable might be justified in removing him from the church and
detaining him till the service was over, yet he could not legally detain him afterwards
to take him before a magistrate. 2 B. & C. 699.
A watchman should deliver the supposed offender over to a constable, or take him before
a magistrate. Dalt, J., c. 104.
A private person may do the same as a watchman. In a late case it was held that a
private person when he took a party endeavouring to commit a felony might detain him
in order to take him before a magistrate. 1 R. & M. C. C. 93.—Chittt.
9 A constable arresting a man on suspicion of felony is bound to take him before a
magistrate as soon as he reasonably can ; and he has no right to detain a prisoner three
days without taking him before a magistrate, in order that evidence may be collected in
support of a felony with which he is charged. Wright vs. Court, 6 D. & R. 623. And see
2 Hawk. P. C. 117.
It is the duty of the magistrate to take and complete the examination of all concerned,
and to discharge or commit the individual suspected, as soon as the nature of the case
will admit. Fost. 142, 143. But he is allowed a reasonable time for this purpose before he
makes his final decisions. It seems to have been formerly considered that the law
intends three days to be sufficient, and that a magistrate cannot justify the detainer of a
farty eighteen days under examination. Scavage vs. Tateham, Cro. Eliz. 829. 1 Hale,
. C. 585, 586. 2 id. 120, 121. 2 Hawk. P. C. c. 16, s. 12. 1 Chitt. C. L. 72. This point
was considered in a very recent case, —Davis vs. Capper, King's Bench, sittings in banc
before
ment. Easter
The plaintiff
Term, 1829.
had been
Thatbrought
was an action
before the
against
defendant
a magistrate
upon suspicion
for false of
imprison
felony,
and was committed by him for further examination for fourteen days. The court,
without giving judgment upon the whole case, which comprehended other questions,
expressed a strong opinion that fourteen days was not a reasonable period for commit
ment for re-examination, and that a warrant for such commitment was bad for not
setting forth full and satisfactory reasons for committing for so long a period ; and they
referred to the case of Scavage vs. Tateham (Cro. Eliz. 829) as justifying that opinion
El. MS.—Chitty.
'The prisoner's examination must not be upon oath: that of the witnesses must be
2 Hale, P. C. 52. 1 id. 585. 1 Phil. Ev. 106. Where magistrates first took the examina
tion of witnesses, not on oath, in support of a conviction, and afterwards swore them to
the truth of their evidence, the court of King's Bench expressed their disapprobation
of the practice. Rex vs. Kiddy, 4 D. & R. 734. The prisoner has no right to the assist
ance of an attorney when under examination on a charge of felony: the privilege, when
allowed, is entirely a matter of discretion in the magistrate. Cox vs. Coleridge, 2 D. & R.
86. 1 B. & C. 37. 1 M. C. 142. See, however, an elaborate note on this important sub
ject, Paley on Convictions, 2d ed. by Dowling, 28, et seq., where the propriety of that
decision is considered.—Chittt.
* But the statute of Philip and Mary was repealed, by statute 7 Geo. IV. c. 64, and
other provisions introduced. And now the statute 11 & 12 Vict. c. 42, s. 17 provides that
in all cases where any person shall appear or be brought before any justice or justices of
the peace, charged with any indictable offence, whether committed in England or Walee
6U
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crime was committed or that the suspicion entertained of the prisoner was
wholly groundless, in such cases only it is lawful totally to discharge him.
Otherwise he must either be committed to prison or give bail; that is, put in
securities for his appearance to answer the charge against him.5 This commit
ment, therefore, being only for safe custody, wherever bail will answer the same
intention it ought tooe taken, as in most of the inferior crimes; but in r*2Q7
felonies and other offences of a *capital nature no bail can be a security
equivalent to the actual custody of the person. For what is there that a man
may not be induced to forfeit to save his own life ? and what satisfaction or
indemnity is it to the public to seize the effects of them who have bailed a
murderer, if the murderer himself be suffered to escape with impunity? Upon
a principle similar to which the Athenian magistrates, when they took a solemn
oath never to keep a citizen in bonds that could give three sureties of the same
quality with himself, did it with an exception to such as had embezzled the
public money or been guilty of treasonable practices.(ft) What the nature of
bail is hath been shown in the preceding book,(c) viz., a delivery or bailment
of a person to his sureties, upon their giving (together with himself) sufficient
security for his appearance; he being supposed to continue in their friendly
custody, instead of going to gaol. In civil cases we have seen that every de
fendant is bailable; but in criminal matters it is otherwise. Let us therefore
inquire in what cases the party accused ought or ought not to be admitted to
bail.
(») Pott. Antiq. b. L c. 18.
(•) See book iii. pngo 200.
or upon the high seas, or on land beyond the sea, or whether such person appear volun
tarily upon summons, or have been apprehended with or without warrant, or be in
custody for the same or any other offence, such justice or justices, before he or they
shall commit him to prison for trial or before admitting him to bail, shall in the presence
of such accused person, who is at liberty to put questions to the witnesses, take the state
ment on oath or affirmation of the witnesses and reduce such statement to writing. And
after such examination is completed, their depositions are to be read over to the accused,
and the justices, or one of them, shall say to him these words, or words to the like effect:
—"Having heard the evidence, do you wish to say any thing in answer to the charge?
You are not obliged to say any thing unless you desire to do so ; but whatever you say
will be taken down in writing, and may be given in evidence against you upon the
trial." And if the accused then makes a statement, it is to be taken down accordingly.
The place where the examination is taken is not to be deemed an open court, but such
examination may be conducted privately ; and (unlike cases of summary conviction) it is
discretionary with the justices to allow the accused the assistance of an attorney 01
counsel.—Stewart.
5 Recognizance to Prosecute.—Besides this commitment and bail, the magistrate should
take the recognizance of the prosecutor to appear and prefer an indictment and give
evidence at the next sessions of the peace, or general gaol-delivery, as the case may
require, and in case of refusal may commit him to gaol. 1 Hale, 586. 2 Hale, 52, 121.
3 M. ifc S. 1. See further, Burn, J., Recognizance. Williams, J., Recognizance. 1 Chitt.
C. L. 90.
Recognizance to give Evidence.—When it appears that a person brought before the magis
trate as a witness may probably be able to give material evidence against the prisoner,
he has, in the cases of manslaughter and felony, by the express provisions of the statutes
1 & 2 Ph. and M. c. 13, s. 5 and 2 & 3 Ph. and M. c. 10, s. 2, authority to bind such wit
ness by recognizance or obligation to appear at the next general gaol-delivery, to give
evidence against the party indicted ; and infants and married women, who cannot legally
bind themselves, must procure others to be bound for them. And if the witness refuse
to give such recognizance, the magistrate has power to commit him, this being virtually
included in his commission, and, by necessary consequence, upon the above-mentioned
statutes. 3 M. <fc S. 1. 1 Hale, 586. This doctrine was confirmed in a late case where a
married woman refused to enter into a recognizance for her appearance at sessions, to
give evidence against a felon, and the magistrate committed her, and the court of King's
Bench held that the commitment was legal. 3 M. & S. 1. But a justice of the peace is
not authorized by law to commit a witness willing to enter into a recognizance for his
appearance to give evidence against an offender, merely because such witness is unable
to find a surety to join him in such recognizance, nor ought the justice to require such
surety: the party's own recognizance (at the peril of commitment) is all that ought to be
required. Per Graham, B., Bodmin Sum. Ass. 1817. 1 Burn, J., 24th ed. 1013.—CBrrrr
Vol. IL—36
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And, first, to refuse or delay to bail any person bailable is an offence against
the liberty of the subject in any magistrate, by the common law,(<f) as well as
by the statute Westm. 1, 3 Edw. I. c. 15, and the habeas corpus act, 31 Car. II.
c. 2. And, lest the intention of the law should be frustrated by the justice's
requiring bail to a greater amount than the nature of the case demands, it is
expressly declared, by statute 1 W. and M. st. 2, c. 1, that excessive bail ought
not to be required ; though what bail should be called excessive must be left to
the courts, on considering the circumstances of the case, to determine. And,
on the other hand, if the magistrate takes insufficient bail he is liable to be fined
if the criminal doth not appear.(e)' Bail may be taken either in court, or in
some particular cases by the sheriff,' coroner, or other magistrate,1 but most
*2981 U8ua'ly Dv the justices of the peace.* Regularly, in all offences, either
J against the common *law or act of parliament, that are below felony,
the offender ought to be admitted to bail, unless it be prohibited by some special
act of parliament.(/) In order, therefore, more precisely to ascertain what
offences are bailable,—
Let us next see who may not be admitted to bail, or what offences are not
bailable. And here I shall not consider any one of those cases in which bail is
ousted by statute from prisoners convicted of particular offences ; for then such
imprisonment without bail is part of their sentence and punishment. But
where the imprisonment is only for safe custody before the conviction, and not
for punishment afterwards, in such cases bail is ousted or taken away wherever
the offence is of a very enormous nature ; for then the public is entitled to de
mand nothing less than the highest security that can be given, viz., the body of
the accused, in order to insure that justice shall be done upon him if guilty.
Such persons therefore, as the author of the Mirror observes,^) have no other
sureties but the four walls of the prison. By the antient common law, before(A)
and since(i) the conquest, all felonies were bailable, till murder was excepted
by statute; so that persons might be admitted to bail before conviction almost
in every case. But the statute Westm. 1, 3 Edw. I. c 15 takes away the powei
of bailing in treason and in divers instances of felony. The statutes 23 Hen
VI. c. 9 and 1 & 2 P. and M. c. 13 give further regulations in this matter and
(') Ibid.
2 nawk.
(») In
2 lust.
1S9. placitiidejeUmia s»t't accutattt* per plegiM
(•)
89. P. C. 80.
(<)
omnibus
( /) 2 Ual. P. C. 127.
dimittU prater quam in placito de homicidio, ulri ad terrortm
(»)C 2, | 24.
alitor ttatutum at. Glanv. 1. 14, c. 1.
1 And even if the criminal does appear, yet if the bail were taken <v>rruptly the magis
trate would continue liable to an information or indictment. 2 T. P M90.—Chitty.
' Sed quart if a sheriff has this power? It seems not. See 4 T. T . 505. 2 H. Bla. 418.
Lamb. 15.—Chitty.
' The court of King's Bench, or any judge thereof, in vacation /nay at their discretion
admit persons to bail in all cases whatsoever, (see 3 East, 163. 5 T. R. 169;) but none
can claim this benefit de jure. 2 Hale, 129. As to when this court will bail, see 1 Chitt.
C. L. 2d ed. 98, 99.—Chitty.
• The 24 Geo. II. c. 55 enacts that where a warrant has been backed, and the party
accused has been taken out of the county where the supposed offence has been commit
ted, any justice of the county where he was taken may, if the offence be bailable, take
bail ; and the same provision is extended to Ireland, by 44 Geo. III. c. 92, 8. 1 , and the
45 Geo. III. c. 92 and the 48 Geo. III. c. 58, s. 2 enact that where the offender escapes
from one part of the United Kingdom to the other he may be bailed by any judge or
justice of that part of the United Kingdom where he was apprehended, unless the judg
who granted the warrant has written the words "not bailable" on the back of the
process.—Ch itty.
"These statutes are all repealed, by the 7 Geo. IV. c. 64, by sect. 1 of which it ia
enacted " that where any person shall be taken on a charge of felony, or suspicion of
felony, before one or more justice or justices of the peace, and the charge shall be sup
ported by positive and credible evidence of the fact, or by such evidence as, if not
explained or contradicted, shall, in the opinion of the justice or justices, raise a strong
presumption of the guilt of the person charged, such person shall be committed to
prison by such justice or justices, in the manner thereinafter mentioned ; but if there
■hall be only one justice present, and the whole evidence given before him shall be such
<u> neither to raise a strong presumption of guilt, nor to warrant the dismissal of the
64«
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upon the whole we may collect(A:) that no justice of the peace can bail, 1. Upon
an accusation of treason ; nor, 2. Of murder ; nor, 3. In case of manslaughter;
if the prisoner be clearly the slayer, and not barely suspected to be so ; or if
any indictment be found against him; nor, 4. Such as, being committed for
felony, have broken prison ; because it not only carries a presumption of guilt,
but
as have
is also
abjured
superadding
the realm;
one felony
7. "Approvers,
to another
of; whom
5. Persons
we shall
outlawed
speak ;in 6. Such
a subsequent chapter, and persons by them accused ; 8. Persons taken [*299
with the mainour, or in the fact of felony ; 9. Persons charged with arson ; 10
Excommunicated persons, taken by writ de excommunicato capiendo: all which
are clearly not admissible to bail by the justices. Others are of a dubious na
ture, as, 11. Thieves openly defamed and known; 12. Persons charged with
other felonies, or manifest and enormous offences, not being of good fame : anA
13. Accessories to felony, that labour under the same want of reputation
These seem to be in the discretion of the justices, whether bailable or not
The last class are such as must be bailed upon offering sufficient surety ; as, 14
Persons of good fame charged with a bare suspicion of manslaughter or othei
inferior homicide; 15. Such persons being charged with petit larceny or any
felony not before specified ; or, 16. With being accessory to any felony. Lastly,
it is agreed that the court(Z) of king's bench (or any judge(m) thereof in time
of vacation) may bail for any crime whatsoever, be it treason,(n) murder.(o)
or any other offence, according to the circumstances of the case. And herein
the wisdom of the law is very manifest. To allow bail to be taken commonly
for such enormous crimes would greatly tend to elude the public justice ; and
yet there are cases (though they rarely happen) in which it would be hard and
unjust to confine a man in prison, though accused even of the greatest offence.
The law has thereforo provided one court, and only one, which has a discre
tionary power of bailing in any case: except only, even to this high jurisdic
tion, and of course to aU inferior ones, such persons as are committed by either
house of parliament, so long as the "session lasts; or such as are com- r*3oo
mitted for contempts by any of the king's superior courts of justice.(p)
Upon the whole, if the offence be not bailaole, or the party cannot find bail,
be is to be committed to the county gaol by the mittimus of the justice, or war
rant under his hand and seal, containing the cause of his commitment ; thore
to abide till delivered by due course of law. (5)" But this imprisonment, as has
(*) 2 Inst. 1S6. 2 Hal. P. C 129.
(•) In omnibut placitis dr. fplonia tvttt accusatutper plegiot
if) 2 ln*t. 189. Latch. 12. Vaugh. 187. Comb. Ill, 298. dimim, prxterquam in placiUt de htmicidio. Glanr. I 14, c
I Comyns Dig. 498.
1. Sciendum tamen quad, in Itoc placiU), non inlet acctuatui
(«)«do. 6S3. Salk.108. Stra. 911. 1 Comyns Dig. 497. per pltffioi dimilii, nwi tx reyitt poUslatit Unfjido. Ibid.
(*) In the reign of qnosn Elizabeth it was tbe unanimous c 3.
opinion of the Judges that no court could bail upon a com- (P) Staundf. P. C. 73, b.
mitment for a charge of high treason by any of the queen's (ff) 2 Hal. P. C. 133.
priry council. 1 Anders. 208.
charge, such justice shall order the person charged to be detained in custody until he or
she shall be taken before two justices at the least ; and where any person so taken, or
any person in the first instance taken before two justices, shall be charged with felony,
or on suspicion of felony, and the evidence given in support of the charge shall in their
opinion not be such as to raise a strong presumption of the guilt of the person charged
and to require his or her committal, or such evidence shall be adduced on behalf of the
person charged as shall in their opinion weaken the presumption of his or her guilt, but
there shall notwithstanding appear to them in either of such cases to be sufficient ground
for judicial inquiry into his or her guilt, the person charged shall be admitted to bail, by
such two justices, in the manner thereinafter mentioned ; provided always that nothing
therein contained shall be construed to require any such justice or justices to hear evi
dence on behalf of any person so charged unless it shall appear to him or them to bo
meet and conducive to the ends of .justice to hear the same.—Chittt.
11 This is not the form where the offence is bailable and the party cannot find bail : in
that case it is to keep the prisoner in custody " for want of sureties, or until he shall be
Jischarged by due course of law." And where the commitment is in the nature of
punishment, the time of imprisonment must be stated, and if it be until the par'.y be
discharged by due course of law it will be bad, (5 B. & A. 895 ;) but where in other
respects the time of imprisonment is sufficiently stated, the unnecessary addition of the
words " until he be discharged by due course of law" will not vitiate. 3 If. & 8. 283
M7
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been said, is only for safe custody, and not for punishment : therefore, in thiH
dubious interval between the commitment and trial, a prisoner ought to be
used with the utmost humanity, and neither be loaded with needless fetters, or
subjected to other hardships than such as are absolutely requisite for the pur
pose of confinement only; though what are so requisite must too often be
left to the discretion of the gaolers, who are frequently a merciless race of men,
and, by being conversant in scenes of misery, steeled against any tender
sensation. Yet the law (as formerly held) would not justify them in fettering
a prisoner unless where he was unruly or had attempted to escape ;(r) this
being the humane language of our antient lawgivers :(s) " custodes pcenam sibi commissorum non augeant, nec eos torqueant ; sed omni scevitia remota, pietateque ad' ibita, judicia debite exequantur."

CHAPTER XXIII.
OF THE SEVERAL MODES OF PROSECUTION.
•101 1
*The next step towards the punishment of offenders is their prosecnJ tion, or the manner of their formal accusation.1 And this is either upon
a previous finding of the fact by an inquest or grand jury; or without such pre
vious finding. The former way is either by presentment or indictment.
I. A presentment, generally taken, is a very comprehensive term, including
not only presentments properly so called, but also inquisitions of office and in
dictments by a grand jury. A presentment, properly speaking, is the notice
taken by a grand jury of any offence from their own knowledge or observa
tion,^) without any bill of indictment laid before them at the suit of the king :
as ti»e presentment of a nuisance, a libel, and the like ; upon which the officer
of the court must afterwards frame an indictment(ft) before the party presented
can be put to answer it. An inquisition of office is the act of a jury summoned
by the proper officer to inquire of matters relating to the crown upon evidence
laid before them. Some of these are in themselves convictions, and cannot
afterwards be traversed or denied; and therefore the inquest, or jury, ought to
hear all that can be alleged on both sides. Of this nature are all inquisitions
of felo de se ; of flight in persons accused of felony; of deodands and the like;'
and presentments of petty offences in the sheriff's tourn or court-leet, where
upon the presiding officer may set a fine.* Other inquisitions may be afterwards
(') 2 lost. 381. Slut M.
(•) Lanib. Eirenardi. I. 4. c. 5.
(•) Flet. L 1, c. Ml
(») a Inst. 739.
And as to the form of the mittimus in general, Bee 1 Chitt. C. L. 109 to 116, 2d ed.—
—Chittt.
menced.
1 It may here
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must be indicted in the ensuing term or sessions, or the party must be bailed, unless it
be shown upon oath that the witnesses for the prosecution could not be produced at the
preceding session. 31 Car. II. c. 2, s. 7. See, accordingly, 2 R. S. 737, { 28, &c. Thia
regulation applies, however, only to persons actually confined upon suspicion, and ia
solely intended to prevent the protracting of arbitrary imprisonment ; so that it does not
preclude the crown from preferring an indictment at any distance of time from the
actual perpetration of the offence, unless some particular statute limits the time of prose
cuting.
There is no general statute of limitations applicable to criminal proceedings. 2 Hale,
158. Lieutenant-colone! Wall was tried and executed for a murder committed twenty
years before. And it has been repeatedly held that no length of time can legalize a
?ublic nuisance, although it may afford an answer to an action of a private individual.
East, 199 ; ante, 167, note 12.—Chittt.
1 But such an inquisition is now considered traversable. 1 Saund. 363, note 1. Impey'i
Off. Cor. 437.—Chitty.
* There is some inaccuracy in this statement. An inquisition finding that a man was
648
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cases the offender so presented must be arraigned upon this inquisition and
may dispute the truth of it ; which brings it to a kind of indictment, the most
usual and effectual means of prosecution, and into which we will therefore in
quire a little more minutely.
II. An indictment(c) is a written accusation of one or more persons of a crime
or misdemeanour, preferred to, and presented upon oath by, a grand jury. To
this end the sheriff of every county is bound to return to every session of the
peace, and every commission of oyer and terminer, and of general gaol-delivery,
twenty-four good and lawful men of the county, some out of every hundred, to
inquire, present, do, and execute all those things which on the part of our lord
the king shall then and there be commanded them.(d) They ought to be free
holders, but to what amount is uncertain ;(e) which seems to be casus omissus,
and as proper to be supplied by the legislature as the qualifications of the petit
jury, which were formerly equally vague and uncertain but are now settled by
(•) Ibid. 155.
(*) See Appendix, | L
(*) 2 Ual. P. C. 154.
felo de se cannot of course be traversed by the individual ; but it may be removed into the
king's bench by certiorari and then traversed by the executors or administrators of the
deceased. Toomes vs. Etherington, 1 Saund. Rep. 363, n. (1), ed. 1824. As to the flight
of persons accused of felony, I am not aware that this was ever made a substantive matter
of inquiry distinct from the trial of the felony itself, (see post, 387 ;) and, as that trial could
only be in the presence of the party accused, it was then the regular verdict of a jury
after an open trial, and not a case in point. The coroner, indeed, holding an inquisition
on the death of a person, may find that he was murdered by A. B. and that A. B. has
fled for it ; and the authorities all agree that this latter part of the finding is not travers
able, though it is observed that no adequate reason for this distinction is to be found in
the books. This probably was the flight which the author intended to mention. With
respect to deodands, there is no mode, indeed, by which the lord of the franchise can
quarrel with the finding of the jury, so as to increase the value they have affixed, but the
court will interfere to diminish that value, (Foster, 266;) and therefore it must be in
ferred that the finding is not absolutely conclusive.
And lastly, as to presentments of petty offences in the town or leet, lord Mansfield haii
said that it cannot be true that they are not traversable anywhere, (Rex vs. Roupell, Cowp
459 ;) and the law seems to be that before the fine is estreated and paid, though not after
wards, the presentment may be removed by certiorari into the court of King's Bench and
traversed there. Rex vs. Heaton, 2 T. R. 184.
Upon the whole, it may be laid down generally that, with the exception of flight on
the death of a man, no finding of an inquisition can be conclusive on a party who has
had no opportunity of vindicating his rights before the jury ; while there are cases in
which a party who has voluntarily foregone that right in one stage may yet traverse the
finding in some future stage. As when, upon an inquiry by the sheriff under a writ of
extent, the jury find certain goods to be the goods of A. B., and that finding is returned to
the court of Exchequer, C. D., who claims the goods, and might have done so, but neg
lected to do so before the sheriff, may yet traverse the finding in the court above.—
Coleridge.
* Upon this inquisition the party accused may be tried without the intervention of the
erand jury, (2 Hale, 61. 3 Camp. 371. 2 Leach, 1095. Russ. & R. C. C. 240, S. C. ;) and
.f an indictment be found for the same offence, and the defendant be acquitted on the
one, he must be arraigned on the other,—to which he may, however, effectually plead hil
former acquittal. 2 Hale, 61.
Verdict in an Action.—There is also a mode in which a party may be put on his trial
without any written accusation, viz., the verdict of a jury in a civil cause. 2 Hale, 150.
4 T. R. 293. 3 Esp. 134. Thus, in an action for taking away goods, if the jury found
that they were taken feloniously, the verdict served also as an indictment. 2 Hale, 151.
Hawk. b. 2, c. 15, s. 6. Com. Dig. Indictment, C. Bac. Abr. Indictment, B. 5. And at
the present day, in an action for slander, in which the plaintiff is charged with a criminal
offence, and the defendant justifies, if the jury find that the justification is true, the
plaintiff may be immediately put upon his trial for the crime alleged against him, with
out the intervention of a grand jury. 5 T. R. 293. But the verdict must be found in
some court which has competent jurisdiction over criminal matters, or otherwise it seems
to have but little force. 2 Hale, 151. Hawk. b. 2, c. 25, s. 6. An affidavit taken at nut
prius on a trial may also be received by the court of King's Bench as the foundation of a
winunal information against another. T. R. 285 —Chittt.
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several acts of parliament. However, they are usually gentlemen of the best
figure ii the county. As many as appear upon this panel are sworn upon the
grand jury to the amount of twelve at the least, and not more than twentythree ; that twelve may be a majority. Which number, as well as the constitu
tion itself, we find exactly described so early as the laws of king Ethelred.(/)
" Exeant seniores duodecim lhani, et praefectus cum eis, et jurent super sanctuarium
quod eis in manus datur, quod nolint ullum innocentem accusare, nec aliquem noxium
celare." In the time of king Richard the First (according to Hoveden) the pro
cess of electing the grand jury ordained by that prince was as follows: four
knights were to be taken from the county at large, who chose two more out of
every hundred; which two associated to themselves ten other principal freemen,
and those twelve were to answer concerning all particulars relating to their own
*S03 1 district. This number was probably *found too large and inconvenient ;
-> but the traces of this institution still remain in that some of the jury
must be summoned out of every hundred. This grand jury are previously in
structed in the articles of their inquiry by a charge from the judge who presides
upon the bench. They then withdraw, to sit and receive indictments, which ale
preferred to them in the name of the king, but at the suit of any private prose
cutor; and they are only to hoar evidence on behalf of the prosecution : for the
finding of an indictment is only in the nature of an inquiry or accusation, which
is afterwards to be tried and determined; and' the grand jury are only to in
quire upon their oaths whether there be sufficient cause to call upon the party
to answer it. A grand jury, however, ought to be thoroughly persuaded of the
truth of an indictment so far as their evidence goes, and not to rest satisfied
merely with remote probabilities; a doctrine that might be applied to very op
pressive purposes.^)
The grand jury are sworn to inquire only for the body of the county, pro corport
comitatus; and therefore they cannot regularly inquire of a fact done out of that
county for which they are sworn, unless particularly enabled by an act of parlia
ment. And to so high a nicety was this matter antiently carried, that where
a manlaw
mon
was
indictable
woundedininneither,
one county
because
and no
died
complete
in another,
act of
the
felony
offender
was was
doneatincom
any
one of them ; but, by statute 2 & 3 Edw. VI. c. 24, he is now indictable in the
county where the party died* And, by statute 2 Geo. II. c. 21, if the stroke or
poisoning be in England, and the death upon the sea or out of England, or vice
versa, the offenders and their accessories may be indicted in the county where
either the death, poisoning, or stroke shall happen. And so in some other cases ;
as, particularly, where treason is committed out of the realm, it may be inquired
of in any county within the realm, as the king shall direct, in pursuance of
statutes 26 Hen. VIII. c. 13, 33 Hen. VIII. c. 23, 35 Hen. VIII. c. 2, and 5 & 6
*3041 -"^WcAid counterfeiters, washers, or minishers *of the curJ rent coin, together with all manner of felons and their accessories, may,
by statute 26 Hen. VIII. c. 6, (confirmed and explained by 34 & 35 Hen. VIII. c.
26, §§ 75, 76,) be indicted and tried for those offences, if committed in any part(A)
of Wales, before the justices of gaol-delivery and of the peace in the next adjoin
ing county of England, where the king's writ runneth: that is, at present in the
county of Hertford or Salop, and not, as it should seem, in the county of Chester
or Monmouth ; the one being a county palatine where the king's writ did not
run, and the other a part of Wales, in 26 Hen. VIII.(i) Murders, also, whether
committed in England or in foreign parts,(A-) may, by virtue of the statute 33
Hen. VIII. c. 23, be inquired of and tried by the king's special commission in
any shire or place in the kingdom. By statute 10 & 11 W. III. c. 25, all robberies
and other capital crimes committed in Newfoundland may be inquired of and
(/) Wilk. LL. Angl Sax. 117.
(«) See Hardr. 66.
(») State Trials, It. 183.
(*) Elv'a cue, at the Old Bailey, Dee. 1720. Roacho's can.
(») Stra. 638. 3 Mod. 134.
.
Dec. 1773.
6 By atat. 7 Geo. IV. o. 64, this statute was repealed ; and it is enacted by s. 12 that when
any felony or misdemeanour shall be begun in one county and completed in another, or
■hall be committed on the boundary or boundaries of two or more counties, or within
five hundred yards thereof, it may be tried and punished in either.—Stewart.
4A0
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tried in any county in England. Offences against the black act, 9 Geo I. c. 22, may
be inquired of and tried in any county of England, at the option ofthe prosecutor.(f)
So felonies in destroying turnpikes or works upon navigable rivers, erected by
authority of parliament, may, by statutes 8 Geo. II c. 20 and 13 Geo. III. c. 84, be
inquired of and tried in any adjacent county By statute 26 Geo. II. c. 19, plunder
ing or stealing from any vessel in distress or wrecked, or breaking any ship con
trary to 12 Anne, st. 2, c. 18,(m) may be prosecuted either in the county where
the fact is committed or in any county next adjoining; and if committed in Wales,
then in the next adjoining English county: bywhich is understood to be meant
such English county as, Dy the statute 26 Hen. VIII. above mentioned, had
before a concurrent jurisdiction with the great sessions of felonies committed in
Walos.(n) Felonies committed out of the realm, in burning or destroying the
king's ships, ^magazines, or stores, may, by statute 12 Geo. III. c. 24, r*30r
bo inquired of and tried in any county of England, or in the place where
the offence is committed. By statute 13 Geo. III. c. 63, misdemeanours com
mitted in India may be tried upon informations or indictments in the court of
king's bench in England; and a mode is marked out for examining witnesses
by commission, and transmitting their depositions to the court. But, in general,
all offences must be inquired into as well as tried in the county where the fact
is committed. Yet, if larceny be committed in one county and the goods carried
into another, the offender may be indicted in either, for the offence is complete
ing
in both
the ;(o)
goods
or he
with
may
himbeinto
indicted
England,
in England
or vice versa;
for larceny
or forinreceiving
Scotland inand
onecarrypart
of the united kingdom goods that have been stolen in another.(p) But for
robbery, burglary, and the like, he can only be indicted where the fact was
actually committed ; for though the carrying away and keeping of the goods is
a continuation of the original taking, and is therefore larceny in the second
county, yet it is not a robbery or burglary in that jurisdiction. And if a person
be indicted in one county for larceny of goods originally taken in another, and be
thereof convicted or stands mute, he shall not be admitted to his clergy, provided
the original taking be attended with such circumstances as would nave ousted
him ofhis clergy by virtue of any statute made previous to the year 1691. (q)*
O So held by nil the judges, II. 11 Geo. III. in the com of Judgment that Chaster, and not Salop, was the next ad!
of Itichard Mortis, on a case referred from the Old Bailey, joining English county; but all the judges (in Mich. IX Oes>
(") At
See Shrewsbury
page 246. Summer Assizes, 1774, Parry and 111.)
to be regular.
(•)
(•) held
1 Hal.theP. prosecution
C. 507.
Roberts were convicted of plundering a vessel which was (J») Stat. 13 Geo. III. c 31.
wrecked on the const of Anglesey. It was moved in arrest («) Stat. 25 Hen. VIII. c 3. 8 W. and M. c. V.
'The law respecting venue in criminal prosecutions has been recently revised and
simplified, and is now as follows: —
As to murder. By 9 Geo. IV. c. 31, s. 7, if any British subject shall be charged in Eng
land with any murder or manslaughter, or with being accessory before the fact to any
murder or manslaughter, committed on land out of the United Kingdom, whether within
the king's dominions or without, any justice of the county or place where the person so
charged shall be may take cognizance of the charge, and proceed therein as if it had
been committed within the limits o* his ordinary jurisdiction ; and if any person so
charged shall be committed for trial or admitted to bail, a commission shall be directed
to such persons, and into such county or place, as shall be appointed by the lord chan
cellor, for the speedy trial of any such offender; and such persons shall have power to
hf ar and determine all such offences, within the county or place limited in their com
mission, by a jury of such county or place, in the same manner as if the offences had been
actually committed in such county or place ; and, by s. 8, where any person, being felo
niously struck, poisoned, or hurt, upon the sea, or at any place out of England, shall die
of such stroke, &c. in England, or vice versd, every offence committed in respect of any
such case, whether the same shall amount to the offence of murder or manslaughter, or
being accessory before the fact to murder, or after the fact to murder or manslaughter,
may be tried and punished in the county or place in England in which such death, stroke,
<fcc. shall happen, in the same manner in all respects as if such offence had been wholly
committed in that county or place.
As to offences committed on the borders of counties. By 7 Geo. IV. c. 64, s. 12, where
any felony or misdemeanour shall be committed on the boundary or boundaries of two
or more counties, or within five hundred yards thereof, or shall be b6gun in one county
and completed in another, every such felony or misdemeanour may be tried and punished
561
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When the grand jury have heard the evidence, if they think it a groundless
accusation, they used formerly to endorse on the back of the bill "ignoramus,"
or, we know nothing of it; intimating that, though the facts might possibly be
true, that truth did not appear to them : but now they assert in English mon.
absolutely "not a true bill," or (which is the better way) " not found,'' and then
the party is discharged without further answer. But a fresh bill may after
wards be preferred to a subsequent grand jury. If they are satisfied of the
*306 1 tru^n °f *ne accusation, they then *endorse upon it " a true bill," antiently
° * "billa vera." The indictment is then said to be found, and the party
stands indicted. But to find a bill there must at least twelve of the jury agree;
for so tender is the law of England of the lives of the subjects, that no man can
be convicted at the suit of the king of any capital offence, unless by the unani
mous voice of twenty-four of his equals and neighbours : that is, by twelve at
least of the grai«d jury, in the first place, assenting to the accusation, and after
in any of the said counties in the same manner as if it had been actually and wholly
committed therein.
As to offences committed on persons or property in coaches or vessels. By 7 Geo. IV.
c. 64, s. 13, where any felony or misdemeanour shall be committed on any person, or on
or in respect of any property in or upon any coach, wagon, cart, or other carriage what
ever, employed in any journey, or on board any vessel whatever employed on any voyage
upon any inland navigation, such felony or misdemeanour may be tried and punished in
any county through any part whereof such coach, &c. or vessel shall have passed in the
course of the journey or voyage during which such felony or misdemeanour shall have
been committed, in the same manner as if it had been actually committed in such county ;
and where any part of any highway or navigation shall constitute the boundary of any
two counties, such felony or misdemeanour may be tried and punished in either of the
said counties through, or adjoining to, or by the boundary of any part whereof such
coach, &c. or vessel shall have passed in the course of the journey or voyage during
which such felony or misdemeanour shall have been committed, in the same manner as
if it had been actually committed in such county.
As to larceny generally. By the Larceny Act, (7 & 8 Geo. IV. c. 29, s. 76,) if any person,
having feloniously taken any property in any one part of the United Kingdom, shall
afterwards have it in his possession in any other part, he may be indicted for larceny in
that part where he shall bo have such property in his possession, as if he had actually
stolen it there; and if any person having knowingly received, in any one part of the
United Kingdom, any stolen property which shall have been stolen in any other part, he
may be indicted for such offence in that part where he shall so receive such property, as
if it had been originally stolen in that part.
As to accessories. By 7 Geo. IV. c. 64, s. 9, accessories before the fact to any felony
may be tried in any court that has jurisdiction to try the principal offender, although
the offence of such accessories may be committed on the high seas, or on land, within or
without the king's dominions ; and if the principal offence is committed in one county
and the other offence in another, such accessories may be tried in either; and, by s. 10,
a similar provision is made with respect to accessories after the fact to felony.
As to treasons. By 35 Hen. VIII. c. 2, (which is not repealed by 1 & 2 P. andM.c. 10,
see 1 East, P. C. 103,) all treasons or misprisions of treason committed out of the realm
may be tried in the court of King's Bench by a jury of the county in which the court
sits, or by a special commission in any county in England. See Chit. C. L. 188.
An indictment for bigamy may, by 9 Geo. IV. c. 31. s. 22, be tried in the county where
the offender is apprehended or is in custody, the same as if the offence had been actually
committed there.
In an indictment for a libel the venue must be laid in the county where the publication
took place.
Indictments for offences against the customs and excise mav be tried in any county of
England. See 6 Geo. IV. c. 108, ss. 74 & 78, and 7 & 8 Geo. IV. c. 53, s. 43.
Offences committed in a county of a city or town may be tried in the county at large.
See 38 Geo. III. c. 52 ; 51 Geo. III. c. 100 ; 00 Geo. III. c. 4 ; 1 Geo. IV. c. 4. If the in
dictment states the felony to have been committed in the county at large, and it was
committed in the county of a city or town, this is bad. Rex vs. Mellor, R. <fe R. C. C. 144.
But if the offence be properly laid in the county of a town, and the indictment is pre
ferred in the county at large, it need not be averred that that is the next adjoining
county to the county of the town. Rex vs. Goff, id. 179. The 26 Hen. VIII. c. 6, s. 6,
vhich makes felonies in Wales triable in the next English coun*y, extends to feloniet
jreated sinca that statute. Rex vs. WyncQn ra, id. 197.—Chittt.
542
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wards by the whole petit jury of twelve more finding him guilty upon his trial
But if twelve of the grand jury assent, it is a good presentment, though some
of the rest disagree ;(r) and the indictment, when so found, is publicly deliverea
into court.
Indictments must have a precise and sufficient certainty.' By statute 1 Hen.
(') 2 Hal. P. C. 161.
1 The following general rules as to the form of the indictment may be found useful.
The indictment must state the facts of the crime with as much certainty as the nature
of the case will admit. Cowp. 682. 5 T. R. 611-623. Therefore an indictment charging
the defendant with obtaining money by false pretences, without stating what were the
particular pretences, is insufficient. 3 T. R. 581. The cases of indictment for being a
common scold or barretor, or for keeping a disorderly house, or for conspiracy, may he
considered as exceptions to the general rule. 2 T. R. 586. 1 T. R. 754. 2 B. & A. 205.
And an indictment for endeavouring to incite a soldier to commit an act of mutiny, or a
servant to rob his master, without stating the particular means adopted, may also be con
sidered as an exception. 1 B. & P. 180.
The indictment ought to be certain to every intent and without any intendment to the
contrary. Cro. Eliz. 490. Cro. Jac. 20. But this strictness does not so far prevail as to
render an indictment invalid in consequence of the omission of a letter which does not
change the word into another of different signification, as undertood for understood, and recevd for received, (1 Leach. 134, 145;) and if the sense be clear, nice objections ought not
to be regarded, (5 East, 259;) and in stating mere matter of inducement, not so much
certainty is required as in stating the offence itself. 1 Vent. 170. Com. Dig. Indict
ment, G. The charge must be sufficiently explicit to support itself; for no latitude of
intention can be allowed to include any thing more than is expressed. 2 Burr. 1127. 2
M. & S. 381. And every crime must appear on the face of the record with a scrupulous
certainty, (Cald. 187,) so that it may be understood by every one, alleging all the requi
sites that constitute the offence : and that every averment must be so stated that the
party accused may know the general nature of the crime of which he is accused, and
who the accusers are, whom he will be called upon to answer, (1 T. R. 69;) and as a
branch of this rule it is to be observed that in describing some crimes technical phrases
and expressions are required to be used to express the precise idea which the law enter
tains of the offence. See the instances in the text. The offence must be positively charged,
and not stated by way of recital : so that the words " that whereas" prefixed will render
it invalid. 2 Stra. 900, n. 1. 2 Lord Raym. 13G3. Stating an offence in the disjunctive
is bad. 2 Stra. 901, 200 ; and see further, 1 Chit. C. L. 2d ed. 236. Repugnancy in a ma
terial matter may be fatal to the indictment. 5 East, 254. But though the indictment
must in all 'respects be certain, yet the introduction of averments altogether superfluous
and immaterial will seldom prejudice. For if the indictment can be supported without
the words which are bad, they may, on arrest of judgment, be rejected as surplusage. 1
T. R. 322. 1 Leach, 474. 3 Stark. 26. And see further, as to repugnancy and surplusage,
I Chit. C. L. 2d ed. 332, 338, &c.
Presumptions of law need not be stated, (4 M. & S. 105. 2 Wils. 147 ;) neither need
facts of which the court will ex officio take notice. It is not necessary to state a
conclusion of law resulting from the facts of a case: it suffices to state the facts and
leave the court to draw the inference. 2 Leach, 941. Neither is it necessary to
state mere matter of evidence which the prosecutor proposes to adduce, unless it alters
the offence; for if so, it would make the indictment as long as the evidence. 1
Stra. 139, 140. Forst. 194. 2 B. & A. 205. In general, all matters of defence must come
from the defendant, and need not be anticipated or stated by the prosecutor. 5 T. R.
84. 2 Leach, 580. 2 East, 19. And it is never necessary to negative all the exception*
which, by some other statute than that which creates the offence, might render it legal;
for these must be shown by defendant for his own justification. 2 Burr. 1036. 1 Bla.
Rep. 230. Facts which lie more particularly within the defendant's than the prosecutor's
knowledge need not be shown with more than a certainty to a common intent. 5 T. R.
607. Ilawk. b. 2, c. 25, s. 112. If notice be necessary to raise the duty which the defend
ant is alleged to have broken, it should be averred: but where knowledge must be pre
sumed, and the event lies alike in the knowledge of all men, it is never necessary either
to state or prove it. 5 T. R. 621. If a request or demand is necessary to complete the
offence, it must be stated in the indictment. 8 East, 52, 53. 1 T. R. 316. Cald. 554
Where an evil intent accompanying an act is necessary to constitute such act a crime, the
intent must be alleged in the indictment and proved. 2 Stark. 245. R. & R. C. C. 365.
1 Hale, 561. 2 East, P. C. 514, 515. 2 R. & R. C. C. 317. Indictments must be in Eng
lish. 4 Geo. II. c. 26. 6 Geo. II. c. 6. But if any document in a foreign language, a*
a libel, be necessarily introduced, it should be set out in the original tongue and then
translated, showing its applications, (6 T. R. 162. T Moore, 1;) but it has been stud to
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offender; and all this to identify his person} The time and place are also to bo
ascertained by naming tho day and township in which the fact was committed ;
though a mistake in these points is in general not held to be material, provided
the time bo laid previous to the finding of the indictment and the place to be
within the jurisdiction of the court, unless where the place is laid not merely
as a venue, but as part of tho description of the fact.(s)' But sometimes the
time may be very material, where there is any situation in point of time assigned
for the prosecution of offenders, as by the statute 7 Will. III. c. 3, which enacts
that to prosecution shall be had for any of the treasons or misprisions therein
mentioned, (except an assassination designed or attempted on the person of the
(•) 2 Hawk. P. C. 436.
be both needless and dangerous to translate it. 1 Saund. 242, n. 1. By the same acts,
statutes 4 Geo. II. e. 26, and 6 Geo. II. c. 14, all indictments must be in words at length ;
and therefore no abbreviations can be admitted. 2 Hale, 170, n. g. Nor can any figures
be allowed in indictments, but all numbers must be expressed in words at length ; but to
this rulo there is an exception in case of forgery and threatening letters, when a factimile of the instrument forged must be given in the indictment. 2 Hale, 170, 146.
As to the insertion of several counts in an indictment, see 1 Chit. C. L. 248 to 250; and
as to when part of a count may be found, id. 250 to 252. As to the joinder of several
offences, id. 253 to 256. As to variances, id. 2d ed. 293, 294. As to the amendment of
indictments, id. 297 to 298 ; and when an indictment may be quashed, id. 299 to M4.
As to the power of a court of equity to stay indictment, id. 2d ed. 304. As to when an
action, as well as an indictment, may be brought, see ante, 6.—Chittt.
8 But, by stat. 7 Geo. IV. c. 64, s. 19, it was enacted that no indictment should be abated
dition,
by reason
of the
of any
party
dilatory
offering
plea
such
of misnomer,
plea, but the
or court,
of want
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of addition,
by affidavit
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or wrong
otherwise
ad
of the truth oi such plea, might cause the indictment to be amended. And the 14 & 15
Vict. c. 100, s. 24 provides that no indictment shall be held insufficient [inter alia) by
reason that any person mentioned in the indictment is designated by a name or office or
other descriptive appellation instead of his proper name, nor for want of or imperfection
in the addition of any defendant.—Stewart.
* By 7 Geo. IV. c. 64, s. 20, "no judgment, upon any indictment or information, for any
felony or misdemeanour, whether after verdict or outlawry, or by confession, default, or
otherwise, shall be stayed or reversed for want of the averment of any matter unnecessary
to be proved; nor for the omission of the words 'as appears by the record,' or 'with
force and arms,' or 'against the peace;' nor for the insertion of the words 'against the
form of the statute,' instead of 'against the form of the statutes,' or vice vcrsfl; nor for
that any person or persons mentioned in the indictment or information is or are desig
nated by a name of office, or other descriptive appellation, instead of his, her, or their
proper name or names; nor for omitting to state the time at which the offence was com
mitted, in any case where time is not of the essence of the offence ; nor for stating the time
imperfectly ; nor for stating the offence to have been committed on a day subsequent to
tho finding of the indictment or exhibiting the information, or on an impossible day, or
on a day that never happened; nor for want of a proper or perfect venue, where the
court shall appear by the indictment or information to have had jurisdiction over the
offence." The objections enumerated in this clause are no longer available, either in
arrest of judgment or by writ of error, because it enacts that judgment shall not be
stayed, which applies to motions in arrest of judgment, or reversed, which applies to writs
of error. But it seems that any of these objections will still be available on demurrer,
where the prisoner prays judgment in his favour, and if his demurrer is allowed, judg
ment is neither stayed nor reversed, but given in his favour. See further, on this subject,
Oar. C. L. 46, el seg., and the cases there cited.
If tlif- name of a prisoner is unknown and he refuse to disclose it, an indictment against
him as a person whose name is to the jurors unknown, but who is personally brought be
fore the jurors by the keeper of the prison, will be sufficient. Rex vs.
, R. & R. C. C.
489. But an indictment against him as a person to the jurors unknown, without some
thing to ascertain whom the grand jury meant to designate, is insufficient. Id. ibid.—
Chitty.
But now also, by stat. 14 k 15 Vict. c. 100, s. 24. no indictment shall be held insuffi
cient for omitting to state the time at which the offence was committed in any case where
time is not of the essence of the offence, nor for stating the time imperfectly, nor for
stating the offence to have been committed on a day subsequent to the pending of th«
indictment, or on an impossible day, or on a day that never happened.—Stewabt
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king,) unless the bill of indictment bo found within three years after thi> offence
committed ;(f) and in case of murder, the time of the death must De laid within
a year and a day after the mortal stroke was given. The offence itself must
also be set forth with clearness and certainty; and in some crimes particular
words of art must be used, which are so appropriated by the law to express the
Erecise idea which it entertains of the *offence, that no other words, r *307
owever synonymous they may seem, are capable of doing it. Thus, in
'
reason the facts must be laid to be done "treasonably and against his allegian 3e," antiently "proditorie et contra ligeantice suce debitum," else the indictment
is void. In indictments for murder it is necessary to say that the party indicted
''murdered," not "killed," or "slew," the other; which, till the late statute, was
expressed in Latin by the word "murdravit."{u) In all indictments for felonies
the adverb "feloniously," "felonice," must be used; and for burglaries, also,
"burglariter," or, in English, "burglariously:" and all these to ascertain the
intent. In rapes the word "rapuif' or "ravished" is necessary, and must not
be expressed by any periphrasis, in order to render the crime certain. So in
larcenies, also, the words "felonice cepit et asportavit, feloniously took and carried
away," are necessary to every indictment, for these only can express the very
offence. Also, in indictments for murder, the length and depth of the wound
should in general be expressed, in order that it may appear to the court to have
been of a mortal nature ; but if it goes through the oody, then its dimensions
are immaterial, for that is apparently sufficient to have been the cause of the
death. Also, where a limb or the like is absolutely cut off, there such descrip
tion is impossible.(y) Lastly, in indictments the value of the thing which is the
subject or instrument of the offence must sometimes be expressed. In indict
ments for larcenies this is necessary, that it may appear whether it be grand or
petit larceny, and whether entitled or not to the Denefit of clergy m homi
cide of all sorts it is necessary, as the weapon with which it is committed is for
feited to the king as a deodand."
The remaining methods of prosecution are, without any previous finding by
a jury, to fix the authoritative stamp of verisimilitude upon the accusation
One of these, by the common law, was when a thief was taken with the mainour;
that is, with the thing stolen upon him in manu. For he might, when so deO Fort. 218.
(•) See book Hi. page 321.
(•) 5 Rep. 122.
10 There are some recent enactments, respecting indictments for larceny, which it seems
important to notice here. By 7 Geo. IV. c. 64, s. 14, "to remove the difficulty of stating
the names of all the ownere of property in the case of partners and other joint owners,"
the property of partners may be laid in any one partner by name, and another, or others.
By s. 15, property belonging to counties, &c. may be laid in the inhabitants without
naming them. By s. 16, property ordered for the use of the poor of parishes, &c. may
be laid in the overseers without naming them; and materials, &c. for repairing highways
may be laid to be the property of the surveyor without naming him. By s. 17, property
of turnpike-trustees may be laid in the trustees without naming them. And by s. 18,
property under commissioners of sewers may be laid in the commissioners without naming
them. By 7 & 8 Geo. IV. c. 29, s. 21, in indictments for stealing records, &c. it is unne
cessary to allege either that the article is the property of any person, or that it is of any
value. By s. 22, a similar provision is made respecting wills. By s. 44, where the mate
rials therein enumerated are fixed in any square, street, or other like place, it is unne
cessary to allege them to be the property of any person. And, by s. 46, in indictments
against tenants and lodgers for stealing property from houses or apartments let to them,
the property may be laid either in the owner or person letting to hire. For the cases
bearing upon this subject, see Car. C. L. 25, et seq.; Col. Crim. Stat. 329; and see a full
and able summary of the law of larceny, id. 325, 343.—Chitty.
11 It is to be observed that, by stat. 11 & 12 Vict. c. 46, any court of oyer and terminer
and general gaol-delivery (extended to courts of quarter sessions by 12 & 13 Vict. c. 45)
may cause the indictment or information for any offence whatever, in case of any variance
between any matter in writing or in print produced in evidence, and the recital or set
ting forth thereof upon the record, to be forthwith amended, and thereupon the trial
•.hall proceed as if no such variance had appeared. Still further powers of amendment i"
matters of variance are conferred by stat. 14 4 15 Vict. c. 100, s. 1.—Stewart.
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tected flagrante delicto, be brought into court, arraigned and tried without indictment; as, by the *Danish law, he might be taken and hanged
upon the spot, without accusation or trial.(w) But this proceeding was taken
away by several statutes in the reign of Edward the Third,(x) though in Scot
land n similar process remains to this d&y.(y) So that the only species of pro
ceeding at the suit of the king, without a previous indictment or presentment
by a grand jury, now seems to be that of information.
III. Informations are of two sorts : first, those which are partly at the suit
of the king, and partly at that of a subject ; and secondly, such as are only in
the name of the king. The former are usually brought upon penal statutes,
which inflict a penalty upon conviction of the offender, one part to the use
of the king, and another to the use of the informer, and are a sort of qui
tarn, actions, (the nature of which was explained in a former book,)(2) oniy
carried on by a criminal instead of a civil process ; upon which I shall there
fore only observe that, by the statute 31 Eliz. c. 5, no prosecution upon any
penal statute, the suit and benefit whereof are limited in part to the king and
in part to the prosecutor, can be brought by any common informer *.fter one
year is expired since the commission of the offence; nor on behalf of the
crown after the lapse of two years longer; nor, where the forfeiture is origi
nally given only to the king, can such prosecution be had after the expiration
of two years from the commission of the offence."
The informations that are exhibited in the name of the king alone are also
of two kinds : first, those which are truly and properly his own suits, and filed
ex officio by his own immediate officer, the attorney-general ; secondly, those in
which, though the king is the nominal prosecutor, yet it is at the relation of
some private person or common informer ; and they are filed by the king's
coroner and attorney in the court of king's bench, usually called the master
of the crown-office, who is for this purpose the standing officer of the public.
The objects of the king's own prosecutions, filed ex officio by his own attorney*3091 genera'> are properly such *enormous misdemeanours as peculiarly tend
J to disturb or endanger his government, oi to molest or affront him in
the regular discharge of his royal functions. For offences so high and dan
gerous, in the punishment or prevention of which a moment's delay would be
fatal, the law has given to the crown the power of an immediate prosecution,
without waiting for any previous application to any other tribunal; which
power, thus necessary not only to the ease and safety but even to the very
existence of the executive magistrate, was originally reserved in the great
plan of the English constitution, wherein provision is wisely made for the due
preservation of all its parts. The objects of the other species of informations,
filed by the master of the crown-office upon the complaint or relation of a pri
vate subject, are any gross and notorious misdemeanours, riots, batteries, libels,
«nd other immoralities of an atrocious kind,(a) not peculiarly tending to disturb
the government, (for those are left to the care of the attorney-general,) but
which, on account of their magnitude or pernicious example, deserve the most
public animadversion.18 And when an information is filed, either thus, or by
("JStiernhook, if jure Sunrm. I. 3, c. 5.
(») See book iii. page 162.
(«) 2 Hal. P. C. H.
(•) 2 Hawk. V. C. 260.
(») Lord Kuims, 1. 331.
u This statute is so far repealed, by the 11 & 12 Vict. c. 43, s. 36, that where no time i»
specially limited for laying any such information in the act of parliament relating to
each particular case, the information (if it be for an offence punishable by justices upon
summary conviction) must be laid within six calendar months from the time when the
matter of such information arose.—Stewart.
u And see further, as to for what causes the court will grant this information, 1 Chitt.
C. L. 2d ed. 849 to 856. The court will always take into consideration the whole of the
circumstances of the charge before they lend their sanction to this extraordinary mode
of prosecution. They will observe the time of making the application, and whether a
long interval has elapsed since the injury, and to what cause it may be fairly ascribed ,
also the evidence on which the charge is founded, and weigh the probabilities which it
seems to offer. They will also examine the character and motives of the applicant,—at
least his share in the matter before them; and they will look forward to the <
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the attorney-general es. officio, it must be tried by a petit jury of the county
where the offence arises ; after which, if the defendant be found guilty, the
court must be resorted to for his punishment."
There can be no doubt but that this mode of prosecution by information (or
suggestion) filed on record by the king's attorney-general, or by his coroner or
master of the crown-office, in the court of king's bench, is as antient as the
common law itself.(6) For, as the king was bound to prosecute, or at least to
lend the sanction of his name to a prosecutor, whenever the grand jury in
formed him upon their oaths that there was a sufficient ground for instituting
a criminal suit, so when these his immediate officers were otherwise sufficiently
assured that a man had committed a gross misdemeanour, either personally
against the king or his government, or against the public peace and good order,
they were at liberty, without waiting for any further intelligence, to convey
that information to the court of king's bench by a *suggestion on r*$iQ
record, and to carry on the prosecution in his majesty's name. But L
these informations (of every kind) are confined by the constitutional law to
mere misdemeanours only ; for, whenever any capital offence is charged, the
same law requires that the accusation be warranted by the oath of twelve men
before the party shall be put to answer it. And as to those offences in which
informations were allowed as well as indictments, so long as they were confined
to this high and respectable jurisdiction and were carried on in a legal and
regular course in his majesty's court of king's bench, the subject had no reason
to complain. The same notice was given, the same process was issued, the
same pleas were allowed, the same trial by jury was had, the same judgment
was given, by the same judges, as if the prosecution had originally been by in
dictment. But when the statute 3 Hen. VII. c. 1 had extended the jurisdiction
of the court of starchamber, the members of which were the sole judges of
the law, the fact, and the penalty, and when the statute 11 Hen. VII. c. 3 had
permitted informations to be brought by any informer, upon any penal statute
not extending to life or member, at the assizes or before the justices of tho
peace, who were to hear and determine the same according to their own disiretion, then it was that the legal and orderly jurisdiction of the court of
(») 1 Show. 118
juences of the measure they are requested to grant, in the peculiar situation of the
defendant. 1 Bla. Rep. 542. In applications of this nature for libels, the applicant must,
unless the charge be general, show his innocence of the matter imputed to him. See
Doug. 284, 387, 588. 1 Burr. 402. 6 T. R. 294. 4 id. 285. 5 B. 4 A. 595. 1 D. <fc R. 197.
2 Chitt. Rep. 163. In applications against magistrates, the applicant must directly im
pute corrupt motives for the misconduct complained of. 3 B. & A. 432.—Chittt.
" If an information or an indictment for a misdemeanour removed into the court of
King's Bench by certiorari be not of such importance as to be tried at the liar of the court,
It is sent down by writ of nisi prius into the county where the crime is charged to have
been committed, and is there tried by a common or special jury, like a record in a civil
action ; and if the defendant is found guilty he must afterwards receive judgment from
the King's Bench. But where an indictment for treason or felony is removed by cer
tiorari, the law upon the subject will be found fully stated by lord Hale in the two follow
ing sections. 2 P. C. 41.
" As to an indictment of felony or treason removed out of the county by certiorari, and
the party pleading, the record is sent down by nisi prius to be tried. The judges of nisi
prius may upon that record proceed to trial and judgment and execution, as if they were
justices of gaol-delivery, by virtue of the statute of 14 Hen. VI. cap. 1.
" But if there were any question upon that statute, yet the statute of 6 Hen. VIII. cap.
6, which extends to all justices and commissioners, as well of those of gaol-delivery and
of the peace, enables the court of King's Bench to send to them the very record itself,
and by a special writ or mandate to command them to proceed to trial and judgment,
upon such issue joined, as they may command the justices before whom the indictment
was taken to proceed to hear and determine the same as if no such issue were joined."
See Sir Myles Stapleton's case, Raym. 376.
If the treason of felony is to be tried at nisi prius under the 14 Hen. VI. c. 1, then the
court sends a transcript of the record, and not the record itself. 2 Hal. P. C. 3. 4 Co. 71
—Christian.
to.
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king's bench fell into disuse and oblivion, and Empson and Dudley, (the wicked
instruments of king Henry VII.,) by hunting out obsolete penalties, and tint
tyrannical mode ot prosecution, with other oppressive devices,(c) continually
harassed the subject and shamefully enriched the crown. The latter of those
acts was soon indeed repealed, by statute 1 Hen. VIII. c. 6 ; but the court of
starchamber continued in high vigour, and daily increasing its authority, for
more than a century longer, till finally abolished by statute 16 Car. I. c. 10.
Upon this dissolution, the old common-law^ authority of the court of
king's bench as the custos morum of the nation, being found necessary to reside
somewhere, for the peace and good government of the kingdom, was again re*311 1 v've<* *n *practice.(e) And it is observable that in the same act of pariiaJ ment which abolished the court of starchamber, a conviction by informa
tion is expressly reckoned up as one of the legal modes of conviction of 6uch
persons as should offend a third time against the provisions of that statute. (J)
It is true Sir Matthew Hale, who presided in this court soon after the time of
such revival, is said(y) to have been no friend to this method of prosecution ;
and, if so, the reason of such his dislike was probably the ill use which the
master of the crown-office then made of his authority by permitting the subject
to bo harassed with vexatious informations, whenever applied to by any ma
licious or revengeful prosecutor, rather than his doubt of their legality or pro
priety upon urgent occasions.(A) For the power of filing informations, without
any control, then resided in the breast of the master; and, being filed in the
name of the king, they subjected the prosecutor to no costs, though on trial
they proved to be groundless. This oppressive use of them, in the times pre
ceding the revolution, occasioned a struggle, soon after the accession of king
William, (i) to procure a declaration of their illegality by the judgment of the
court of king's bench. But Sir John Holt, who then presided there, and all the
judges, were clearly of opinion that this proceeding was grounded on the com
mon law and could not be then impeached. And in a few years afterwards a
more temperate remedy was applied in parliament by statute 4 & f> W. and M.
c. 18, which enacts that the clerk of the crown shall not file any information
without express direction from the court of king's bench, and that every prose
cutor, permitted to promote such information, shall give security by a recogni
zance of twenty pounds (which now seems to be too small a sum) to prosecute
the same with effect, and to pay costs to the defendant in case he be acquitted
thereon, unless the judge, who tries the information, shall certify there was rea*'-il21 8onaD'c cause for filing it; and, at all events, to pay costs, unless *the
J information shall be tried within a year after issue joined. But there is
a proviso in this act that it shall not extend to any other informations than
those ■which are exhibited by the master of the crown-office : and, consequently-,
informations at the king's own suit, filed by his attorney-general, are no way
restrained thereby.
There is one species of informations still further regulated by statute 9 Anne,
c. 20, viz., those in the nature of a writ of quo warranto; which was shown, in
the preceding book,(k) to be a remedy given to the crown agiunst such as had
usuri >d or intruded into anyT office or franchise. The modern information tends
to the same purpose as the antient writ, being generally made use of to try the
civil rights of such franchises ; though it is commenced in the same manner as
other informations are, by leave of the court or at the will of the attorneygeneral, being properly a criminal prosecution, in order to fine the defendant
tor his usurpation as well as to oust him from his office, yet usually considered
at present as merely a civil proceeding.11
(•) 1 And. 167.
(#) 6 Mod. 4«0.
U) b Mod. 464.
(») 1 Saund. SOI. 1 Sid. 174.
(•) Styl. Rap. 217. 245. Styl. Pract. Reg. tit. Information, (') M. 1 W. and M. 6 Mod. 46S. Comb. 141 Far MI.
page 187, edit. 1657. 2 Sid. 71. 1 Sid. 162.
1 Show. 106.
(/) Stat. 10 Car. I. c. 10, { 6.
(*) See book iii. page 262.
u Because an information in the nature of a quo warranto is considered merely as a civil
Kroceeding, the court of King's Bench will grant a new trial, though the verdict should
avc been given for thi defendant. 2 T. R. 484.—Curistian.
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These are all the methods of prosecution at the suit of the king. There yet
remains another, which is merely at the suit of the subject, and is called an
appeal.
IV. An appeal in the sense wherein it is here used does not signify any com
plaint to a superior court of an injustice done by an inferior one, which is the
tenera use of the word; but it here means an original suit at the time of its
rsi comment ement.(i) An appeal, therefore, when spoken of as a criminal
prosecution, denotes an accusation by a private subject against another for
some heinous crime, demanding punishment on account of the particular injury
suffered rather than for the offence against the public. As this method of prose
cution is still in force, I cannot omit to mention it; but as it is very littl •» in use,
on account of the *great nicety required in conducting it, I shall treat ,t„,„
of it very briefly, referring the student for more particulars to other L
more voluminous compilations. (m)
This private process for the punishment of public crimes had probably its ori
ginal in those times when a private pecuniary satisfaction, called a weregild, was
constantly paid to the party injured, or his relations, to expiate enormous
offences. This was a custom derived to us, in common with other northern
natioDS,(n) from our ancestors, the antient Germans; among whom, according
to Tacitus,(o) " luitur homicidium certo armentorum ac pecorum numero ; recipitque
satisj'actionem universa domus."(p) In the same manner, by the Irish Brehon
law, in case of murder, the Brehon or judge was used to compound between the
murderer and the friends of the deceased, who prosecuted him, by causing the
malefactor to give unto them, or to the child or wife of him that was slain, a
recompense which they called an eriach.(q) And thus we find, in our Saxon
laws, (particularly those of king Athelstan,)(r) the several weregilds for homi
cide established in progressive order from the death of the ceorlor peasant up
to that of the king himself'.(s) And in the laws of king Henry I.(t) we have
an account of what other offences were then redeemable by weregild, and what
w-re not so.(w) As, therefore, during the continuance of this custom, a process
was certainly given for recovering the weregild by the party to whom it was
due, it seems that, when *these oftences by degrees grew no longer re- r*<n.i
deemable, the private process was still continued, in order to insure the 'infliction of punishment upon the offender, though the party injured was allowed
no pecuniary compensation for the offence
But though appeals *<;ie thus in the nature of prosecutions for some
atrocious injury committed more immediately against an individual, yet it
also was antiently permitted that any subject might appeal another subject of
high treason, either in the courts of common law,(«>) or in parliament, or (for
treasons committed beyond the seas) in the court of the high constable and
marshal. The cognizance of appeals in the latter still continues in force; and
so late as 1631 there was a trial by battel awarded in the court of chivalry on
such an appeal of treason ;(x) but that in the first was virtually abolished(i/) by
the statutes 5 Edw. III. c. 9, and 25 Edw. III. c. 24, and in the second, expressly,
by statute 1 Hen. IV. c. 14. So that the only appeals now in force, for things
done within the realm, are appeals of felony and mayhem.
An appeal of felony may be brought for crimes committed either against the
parties themselves or their relations. The crimes against the parties themO It ia derived from the French "appcter," tho verb
active, which signifies to call upon, summon, or challenge
km, and not the verb neuter, which signifies the same as
the ordinary sense of " nppeal" Knglish.
(»)2Hawk.P.C. c.23.
(•) Stlernhook, de jure Sueon. I. 3, c I.
(•) De Mor. Germ. c. 21.
(p) And in another place, (c. 12.) ** Delicti*, pro modo
peenarum, equorum pecorumijue numero oonvicli mulctanlur.
Furs mulct* rtgi vel civilati; pars ipsi qui vindwatur, vel
propinquis ejus exsolvitur."
(f) Spenser's State of Ireland, p. 1613, edit. Hughes.
M Judic. Civit. Lund. Wllk. 71.
(•) The weregild of a ceorl wag 266 fhrysmas, that of the
king 30,000 ; each thrysma being equal to about a shilling of
•sir prr*e- * money. The weregild of a subject was paid en*

tirely to the relations of the party slain, bnt that of the
king was divided.—one-half being paid to the public, the
other to the royal family.
(')
(■*■) CIn12.Turkey this principle iB carried so far that even
murder is never prosecuted by the officers of the govern*
ment. as with us. It is the business of the next relations,
and thfm only, to revenge the slaughter of their kinsmen;
and if they rather choose (as they generally do) to compound
the matter for money, nothing more is said about it. Lad}
M. W. Montagu, lett. 42.
(') Britt. c. 22.
(«) By Donald lord Rea against David Ramsey. Rush*
vol. ii. part 2, p. 112.
(»i 1 Hal. P. C. 349.
6M
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selves are larceny, rape, and arson. And for these, as well as for mayhem, the
persons robbed, ravished, maimed, or whose houses are burned may institute
this private process. The only crime against one's relations for which an
appeal can be brought is that of tilling him, by either murder or manslaughter.
But this cannot be brought by every relation : but only by the wife for the
deuth of her husband, or by the heir male for the death of his ancestor; which
heirship was also confined by an ordinance of king Henry the First, to the
four nearest degrees of blood. (z) It is given to the wife on account of the
loss of her husband : therefore, if she marries again, before or pending her
appeal, it is lost and gone ; or if she marries after judgment, she shall not
demand execution. The heir, as was said, must also be heir male, and such a
*3151 one as was *'ie *next ^e'r by the course of the common law, at the time
J of the killing of the ancestor. But this rule hath three exceptions :—
1. If the person killed leaves an innocent wife, she only, and not the heir, shall
l.ave the appeal ; 2. If there be no wife, and the heir bo accused of the mur
der, the person who next to him would have been heir male shall bring the
appeal; 3. If the wife kills her husband, the heir may appeal her of the death
And, by the statute of Glocester, 6 Bdw. I. c. 9, all appeals of death must be
sued within a year and a day after the completion of the felony by the death
of the party : which seems to be only declaratory of the old common law; for
in the Gothic constitutions we find the same " prxscriptio annalis, qua currit adversus actorem, si de homicida ei non constet intra annum a cade facta, nec quenquam interea arguat et accuset."(a)
Those appeals maybe brought previous to any indictment; and if the ap
pellee bo acquitted thereon, he cannot be afterwards indicted for the same
offence. In like manner as by the old Gothic constitution, if any offender
gained a verdict in his favour when prosecuted by the party injured, he was also
understood to be acquitted of any crown prosecution for the same offence ;(6)
but, on the contrary, if he made his peace with the king, still he might be pro
secuted at the suit of the party. And so, with us, if a man be acquitted on an
indictment of murder, or iound guilty and pardoned by the king, still he ought
not (in strictness) to go at large, but be imprisoned or let to bail till the year
and day be past, by virtue of the statute 3 Hen. VTI. c. 1, in order to be forth
coming to answer any appeal for the same felony, not having as yet been
punished for it, though >f he hath been found guilty of manslaughter on an in
dictment, and hath had the benefit of clergy, and suff<" ed the judgment of the
law, he cannot afterwards be appealed ; for it is a maxim in law that " nemo bis
punitur pro eodem delicto." Before this statute was made, it was not usual to
indict a man for homicide within the time limited for appeals, which produced
very great inconvenience, of which more hereafter.(c)
*3161
*^ tne appellee be acquitted, the appellor (by virtue of the statute of
J Westm. 2, 13 Edw. I. c. 12) shall suffer one year's imprisonment, and
pay a fine to the king, besides restitution of damages to the party for the im
prisonment and infamy which he has sustained; and if the appellor be incapable
to make restitution, his abettors shall do it for him and also be liable to im
prisonment. This provision, as was foreseen by the author of Fleta,(<2) proved
a great discouragement to appeals; so that thenceforward they ceased to be in
common use.
If the appellee be found guilty, he shall suffer the same judgment as if he
had been convicted by indictment, but with this remarkable difference :—that
on an indictment, which is at the suit of the king, the king may pardon and
remit the execution ; on an appeal, which is at the suit of a private subject, to
make an atonement for the private wrong, the king can no more pardon it than
he can remit the damages recovered on an action of battery.(e) In like man
ner as while the weregUd continued to be paid as a fine for homicide it could
not be remitted by the king's authority.(/) And the antient usage was, so
(•) Mlrr. c. 2, » 7.
(') L. 1, c. 34, ? 48.
C)
'•) Stlemh. de jure Goth. I. 3, e. 4.
M 2 Hawk. V. C. 392.
Ibid. 1. 1, o. 6.
I 8m page 336.
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lato as Henry the Fourth's time, that all the relations of the slain should drag
the appellee to the place of execution ;(g) a custom founded upon that savage
Bpirit of family resentment which prevailed universally through Europe after
the irruption of the northern nations, and is peculiarly attended to in thtir
several codes of law, and which prevails even now among the wild and un
tutored inhabitants of America; as if the finger of nature nad pointed it out
to mankind in their rude and uncultivated state.(A) However, the punish
ment of the offender may be remitted and discharged by the concurrence of
all parties interested ; and as the king by his pardon may frustrate an indict
ment, so the appellant by his release may *discharge an appeal ;(i) r+oi-r
" nam quilibet potest renunciare juripro se introducto."1*
*These are the several methods ox" prosecution instituted by the laws of Eng
land for the punishment of offences, of which that by indictment is the most
general. I shall therefore confine my subsequent observations principally to
this method of prosecution ; remarking, by the way, the most material varia
tions that may arise from 'Jie method of proceeding by either information or
anneal

CHAPTEE XXIV.
OF PROCESS UPON AN INDICTMENT.
*We are noxt, in the fourth place, to inquire into the manner ot issu- r*oio
ing process, after indictment found, to bring in the accused to answer it. L
We have hitherto supposed the offender to be in custody before the finding of
the
mits)
indictment,
to be arraigned
in which
thereon.
case heBut
is immediately
if he hath fled
(ororassecretes
soon as himself
convenience
in capital
percases, or hath not in smaller misdemeanours been bound over to appear at the
ass'lzes or sessions, still an indictment may be preferred against him in his
absence ; since, were he present, he could not be heard before the grand jury
against it. And if it be found, then process must issue to bring him into court;
for the indictment cannot be tried unless he personally appears, according to
the rules of equity in all cases, and the express provision of statute 28 Edw. III.
c. 3 in capital ones, that no man shall be put to death without being brought tn
answer by due process of law.
(«) M. 11 Hen. IV. 12. 3 Inrt. 131.
(») Robertson, Cha. V. L 46.
(<) 1 Hal. P. C. 9.
" These appeals had become nearly obsolete ; but the right still existing was claimed,
and in part exercised, in the year 1818, by William Ashford, eldest brother and heir-atlaw of Mary Ashford, who brought a writ of appeal against Abraham Thornton for the
murder of his sister. Thornton had been tried at the Warwick Summer Assizes, 1817,
for the murder, and acquitted, though under circumstances of strong suspicion. The
appellee, when called upon to plead, pleaded "not guilty, and that he was ready to
defend himself by his body ;" and, taking his glove oft; he threw it upon the floor of the
court. A counterplea was afterwards delivered in by the appellant, to which there was
a replication. A general demurrer followed, and joinder thereon. See a full detail of
the proceedings in that singular case, in the report of it under the name of Ashford vt.
Thornton, 1 B. & A. 405. It was held in that case that where in an appeal of death the
appellee wages his battle, the counterplea, to oust him of this mode of trial, must disclose
such violent and strong presumptions of guilt as to leave no possible doubt in the minds
of the court, and therefore that a counterplea which only stated strong circumstances
of suspicion was insufficient. It was also held that the appellee may reply fresh matter
tending to show his innocence,—as an alibi, and his former acquittal of the same offence
on an indictment. But it was doubted whether when the counterplea is per_ se insuf
ficient, or where the replication is a good answer to it, the court should give judgment
that the appelleo be allowed his wager of battle, or that he go without day. Therefore,
the appellant
dered
that judgment
praying should
no further
be stayed
judgment,
in thetheappeal
court,and
by consent
that the ofappellee
both parties,
should or
b*
discharged. This case, the first of the kind that had occurred for more than half a century,
(see Bigby vs. Kennedy, 5 Burr. 2643, 2 W. Bl. 713. Rex vs. Taylor, 5 Burr. 2793. Smitfc
Vol. II.—36
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The proper proces3 on an indictment for any petit misdemeanour, or on
ponal statate, is a writ of venire facias, which is in the nature of a summons to
cause the party to appear. And if by the return to such venire it appears that
the party hath lands in the county whereby he may be distrained, then a distrest
infinite shall be issued from time to time till he appears. But if the sheriff re
turns that he hath no lands in his bailiwick, (then, upon his non-appearai ce,)
,010-1 a writ of capias *shall issue, which commands the sheriff to take bis
J body and have him at the next assizes; and if he cannot be taken upon
the first capias, a second and third shall issue, called an alias and a pluries capias.
But on indictments for treason or felony a capias is the first process; and ibz
treason or homicide only one shall be allowed to issue,(a) or two in the case of
oilier felonies, by statute 25 Edw. III. c. 14, though the usage is to issue only
one in any felony, the provisions of this statute being in most cases found
inipracticable.(6) And so, in the case of misdemeanours, it is now the usual
practice for any judge of the court of king's bench, upon certificate of an indict
ment found, to award a writ of capias immediately, in order to bring in the de
fendant.1
lawry, thenBut
a greater
if he absconds,
exactness
and
is it
necessary;
is thoughtfor,
proper
in such
to pursue
case, after
himthe
to an
several
outwrits have issued in a regular number, according to the nature of the respective
crimes, without any effect, the offender shall be put in the exigent in order to
his outlawry : that is, he shall be exacted, proclaimed, or required to surrender
at five county courts; and if he be returned quinto exactus, and does not appear
at the fifth exaction or requisition, then he is adjudged to be outlawed, or put
out of the protection of the law, so that he is incapable of taking the benefit of
it in any respect, either by bringing actions or otherwise.
The punishment for outlawries upon indictments for misdemeanours is the
same as for outlawries upon civil actions, (of which, and the previous process
by writs of capias, exigi facias, and proclamation, we spoke in the preceding
book,)(c) viz., forfeiture of goods and chattels. But an outlawry in treason
or felony amounts to a conviction and attainder of the offence charged in the
indictment, as much as if the offender had been found guilty by his country.
His life is, however, still under the protection of the law, as hath formerly been
*3901 *ODserved;(e) so that, though antiently an outlawed felon was said to
J have caput lupinum, and might be knocked on the head like a wolf by
any one that should meet him,(/) because, having renounced all law, he was to
be dealt with as in a state of nature, when every one that should find him might
alay him, yet now, to avoid such inhumanity, it is holden that no man is entitled
(•) See Appendix, } 1.
(<) 2 Hal. P. C. 206.
(») 2 Hal. V. ('. 195.
(•) See page 178.
(<) See book ill. pagef 283, 284.
(/; Mlrr. c 4. Co. Litt 128.
vs. Taylor, id. ibid,—the last cases upon the subject, where the mode of proceeding is
detailed at large,) led to the total abolition of appeals of murder, as well as of treason,
felony, or other offences, together with wagers of battle, by the passing of the statute 59
Geo. III. c. 40.—Chittv.
1 Now, by the 48 Geo. III. c. 58, when any person is charged with an offence below the
degree of felony, one of the judges may, on an affidavit thereof, or on the production of
an indictment, or an information filed, issue his warrant for apprehending and holding
him to bail ; and if he neglects or refuses to become so bound, he may be committed to
gaol until he conforms or is discharged.—Chittt.
By the statute 11 & 12 Vict. c. 42, s. 3, when any indictment is found in any court of
oyer and terminer or gaol-delivery, or in any court of general or quarter sessions, against
any person at large, whether he has been previously bound by recognizance to appear or
not, the clerk of indictments, or clerk of the peace, as the case may be, may at any time
issue a certificate of such indictment having been found; and, upon its production, a
justice for the county or place where the offence was committed, or where the defendant
resides, may issue his warrant, and thereupon commit him for trial or admit him to
bail.—Stewart.
1 In most cases now in which a person convicted by a verdict is deprived of clergy, a
person outlawed will also be ousted of clergy; yet some few instances may perhaps xtill
remain where a person outlawed will have clergy, though if he had been tried for the
ume offence he would not have been entitled to that privilege. See Foster, 358. 2 I<each,
•lawk. 481. 4 T E. 543.—Christian.
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to kill him wantonly or wilfully, but in so doing is guilty of murder,(gO unlesa
it happens in the endeavour to apprehend him;(A) for any person may arres4
an outlaw on a criminal prosecution, either of his own head or by writ or war
rant of capias utlagatum, in order to bring him to execution. But such outlawry
may be frequently reversed by writ of error, the proceedings therein being (as
it is fit they should be) exceedingly nice and circumstantial; and if any single
minute point be omitted or misconducted, the whole outlawry is illegal and may
be reversed, upon which reversal the party accused is admitted to plead to and
defend himself against the indictment.
Thus much for process to bring in the offender after indictment found ; during
which stage of the prosecution it is that writs of certiorari facias are usually had,
though they may be had at any time before trial, to certify and remove the
indictment, with all the proceedings thereon, from any inferior court of criminal
jurisdiction into the court of king's bench,* which is the sovereign ordinary
court ofjustice in causes criminal. And this is frequently done for one of these
four purposes : either, 1. To consider and determine the validity of appeals or
indictments, and the proceedings thereon, and to quash or confirm them as there
is cause ; or, 2. Where it is surmised that a partial or insufficient trial will pro
bably be had in the court below, the indictment is removed, in order to have
the prisoner or defendant tried at the bar of the court of king's bench, or before
the justices of nisi prius; or, 3. It is so removed in order to plead the king's
pardon there; or, 4. To issue process of outlawry against the offender r*g21
iu those *counties or places where the process of the inferior judges will
not reach him.(i) Such writ of certiorari, when issued and delivered to the infe
rior court for removing any record or other proceeding, as well upon indictment
as otherwise, supersedes the jurisdiction of such inferior court, and makes all
subsequent proceedings therein entirely erroneous and illegal, unless the court
of king's bench remands the record to the court below, to be theio tried and
determined. A certiorari may be granted at the instance of either the prose
cutor or the defendant : the former as a matter of right, the latter as a matter
of discretion ; and therefore it is seldom granted to remove indictments from
the justices of gaol delivery, or after issue joined or confession of the fact in any
of the courts below. (A)4
(#) 1 Hal. P. C 497.
if) 2 Hal. P. C 210.
(») Bracton, Col. 125.
(») 2 Hawk. P. C 287. 4 Bnrr. 749.
* For the definition and history of the writ of certiorari, see Fitz. N. B. 554 As the
court of King's Bench has a general superintendence over all other oourts of criminal
jurisdiction, so it may award a certiorari to remove proceedings from them, unless they
are expressly exempted from such superintendence by the statutes creating them. 2
Hawk. P. C. 286. Rex vs. Young, 2 T. R. 473. Rex vs. Jukes, 8 T. R. 542. But certiorari
cannot be taken away by any general, but only by express negative, words, (Rex vs. Reeve,
1 W. Bla. 231 ;) and a statute taking away certiorari does not take it from the crown, unless
expressly mentioned. Rex vs.
, 2 Chitt. R. 136; and see Rex vs. Tindal, 15 East,
339, n. Certiot tri lies from the court of King's Bench to justices, even in cases which
they are empowered finally to hear and determine. 2 Hawk. P. C. 286. Rex vs. Morely,
2 Burr. 1040. Hartley vs. Hooker, Cowp. 524.—Chitty.
* But, by statute 5 i 6 W. IV. c. 33, s. 1, it was enacted that no certiorari should issue to
remove any indictment or presentment into the King's Bench from any court of sessions,
iissize, oyer and terminer, ana gaol-delivery, or any court, at the instance of the prosecutoi
• >r any other person, (except the attorney-general,) without motion first made in thn
King's Bench or before some judge of that court, and leave obtained in the same
manner as where the application was made by the defendant. And now, by statute 1ft
Vict. c. 30, s. 4, no indictment, except indictments against bodies corporate not authorized
to appear by attorney in the court in which the indictment is preferred, can be removed
into the court of Queen's Bench or into the Central Criminal Court by writ of certiorari,
cither at the instance of the prosecutor or of the defendant, (other than the attorneygeneral acting on behalf of the crown,) unless it be made to appear to the court from
which the writ is to issue, by the party applying for the same, that a fair and impartial
trial of the case cannot be had in the court below, or that some question of law of more
than usual difficulty and importance is likely to arise upon the trial, or that a view of the
premises in respect whereof any indictment is preferred, or a special jury, may be required
for its satisfactory trial. If the indictment be removed at the instance of the defendant,
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At this stage of prosecution also it is that indictments found by the grand
jury against a peer must, in consequence of a writ of certiorari, be certified and
tiansmittedinto the court of parliament, or into that of the lord high steward
of Great Britain; and that, in places of exclusive jurisdiction, as the two uni
versities, indictments must be delivered (upon challenge and claim of cogni
sance) to the courts therein established by charter and confirmed by act of
parliament, to be there respectively tried and determined.

CHAPTER XXV.
OF ARRAIGNMENT AND ITS INCIDENTS.
•322 1
*When the offender either appears voluntarily to an indictment, or
J was before in custody, or is Drought in upon criminal process to
answer it in the proper court, he is immediately to be arraigned thereon;
which is the fifth stage of criminal prosecution.
To arraign1 is nothing else but to call the prisoner to the bar of the court,
to answer the matter charged upon him in the indictment.(a) The prisoner u
to be called to the bar by his name; and it is laid down in our antient books(6)
that, though under an indictment of the highest nature, he must be brought
to the bar without irons or any manner of shackles or bonds, unless there be
evident danger of an escape, and then he may be secured with irons. But yet,
in Layer's case, a.d. 1722, a difference was taken between the time of arraign
ment and the time of trial; and accordingly the prisoner stood at the bar in
chains during the time of his arraignment.(c)'
*393 1
* When he is brought to the bar, he is called upon by name to hold
J up his hand ; which, though it may seem a trifling circumstance, yet is
of this importance, that by the holding up of his hand constat de persona, and
he owns himself to be of that name by which he is called. (d) However, it is
not an indispensable ceremony; for, being calculated merely for the purpose of
identifying the person, any other acknowledgment will answer the purpose as
well : therefore, if the prisoner obstinately and contemptuously refuses to hold
up his hand, but confesses he is the person named, it is fully sufHcient.(e)
Then the indictment is to be read to him distinctly in the English tongue,
(which was law even while all other proceedings were in Latin,) that he may
fully understand his charge. After which it is to De demanded of him whether he
be guilty of the crime whereof he stands indicted, or not guilty. By the old com
mon law the accessory could not be arraigned till the principal was attainted,
unless he chose it : for he might waive the benefit of the law ; and therefore
principal and accessory might, and may still, be arraigned, and plead, and also
be tried, together. But otherwise, if the principal had nevr been indicted at
all, and stood mute, had challenged above thirty-five jurors peremptorily, had
claimed the benefit of clergy, had obtained a pardon, or had died before
attainder, the accessory in any of these cases could not be arraigned ; for non
(•) 2 Hal. P. C. 216.
(•) State Trials, tL 230.
(») Bract. I. 8, de corm. o. 18, \ 3. Mirr. e. 6, ttct. 1, I 54.
(<) 2 Hal. P. C 219.
/let. 1. 1, c. 31, a 1. Britt c. 6. Staundf. P. C. 78. 3 lint.
(•) Kaym. 408.
34. Kel. 10. 2 Hal. P. C. 218. 2 Hawk. P. C. 308.
he must enter into a recognizance to pay costs if convicted ; and so, on the other hand, it
the indictment be removed at tho instance of the prosecutor, he must enter into a recog
nizance to pay costs in the event of the defendant being acquitted.—Stewart.
1 This word in Latin (lord Hale says) is no other than ad raiionem ponere, and in French,
ad resrnt, or, abbreviated, id rem. 2 Hal. P. C. 216.—Christian.
1 And it has since been held that the court has no authority to order the irons to be
taken off till the prisoner has pleaded and the jury are charged to try him. Waite's
case, Leach, 34. —Christian.
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constitit whether any felony was committed or no, till the principal was attainted;
and it might so happen that the accessory should be convicted one day and the
principal acquitted the next, which would be absurd. However, this absurdity
could only happen where it was possible that a trial of the principal might be
had subsequent to that of the accessory; and therefore the law still continues
that the accessory shall not be tried so long as the principal remains liable to
be tried hereafter. But, by statute *1 Anne, c. 9, if the principal be r ^„,.
once convicted, and before attainder (that is, before he receives judg- ^
ment of death or outlawry) he is delivered by pardon, the benefit of clergy, or
otherwise ; or if the principal stands mute, or challenges peremptorily above
the legal number of jurors, so as never to be convicted at all ; in any of these
cases in which no subsequent trial can be had of the principal, the accessory
may be proceeded against as if the principal felon had been attainted ; for
there is no danger of future contradiction.* And upon the trial of the acces
sory, as well after as before the conviction of the principal, it seems to be the
better opinion, and founded on the true 6pirit of justice,(/) that the accessory
is at liberty (if he can) to controvert the guilt of his supposed principal, and to
prove him innocent of the charge, as well in point of fact as in point of law.*
When a criminal is arraigned, he either stands mute, or confesses the fact;
which circumstances we may call incidents to the arraignment; or else he
pleads to the indictment, which is to be considered as the next stage of pro
ceedings. But, first, let us observe these incidents to the arraignment,—of
standing mute, or confession.
I. Regularly, a prisoner is said to stand mute when, being arraigned for
treason or felony, he either, 1. Makes no answer at all; or, 2. Answers foreign
to the purpose, or with such matter as is not allowable; and will not answer
otherwise ; or, 3. Upon having pleaded not guilty refuses to put himself upon
the country.(<7) If he says nothing, the court ought, ex officio, to impanel a
jury to inquire whether he stands obstinately mute, or whether he be dumb
ex visitatione Dei. If the latter appears to be the case, the judges of the court
(who are to be of counsel for the prisoner, and to see that he hath law and
justice) shall proceed to the trial, and examine all points as if he had pleaded
not guilty.(A)' But whether judgment of death can be given against such a
(T) F«t. 366, to.
(f) 2 HaL P. C. 316.
(») 2 Hawk. P. C. 327.
* And now, by the 11 & 12 Vict. o. 45, b. 1, an accessory before the fact to any felony
may be indicted, tried, convicted, and punished in all respects as if he were a principal
"elon ; and an accessory after the fact to any felony may be indicted and convicted either
ls an accessory after the fact to the principal felony with the principal felon, or may be
indicted and convicted of a substantive felony, whether the principal felon shall or shall
not have been previously convicted or shall or shall not be amenable to justice.- Stewart.
* See the 7 Geo. IV. c. 64, by sect. 9 of which accessories before the fact, whether in
coses of felony at common law, or by virtue of any statute or statutes made or to be made,
may be tried as such, or as for substantive felonies, by any court having jurisdiction to
try the principal felons, although the offences be committed on the seas or abroad, and,
if the offences be committed in different counties, may be tried in either.
By sect. 10, accessories after the fact may be tried by any court having jurisdiction
over the principal felons, as in the preceding section ; and, by sect. 11, in order that all
accessories may be convicted and punished in cases where the principal felon is not
attainted, it is enacted that accessories may be prosecuted after the conviction of tbe
principal felon, though the principal felon be not attainted. See further, as to arraign
ment, 1 Curw. Hawk. P. C. 434. 1 Chitt. C. L. 414. The statute mentioned in the text
is repealed by the statute 7 Geo. IV. c. 64.—Chittt.
* By 7 & 8 Geo. IV. c. 28, s. 1, where the prisoner pleads " Not guilty," without more,
he shall be put on his trial by jury; and, by sect. 2, if he refuses to plead, the court may
order a plea of " Not guilty" to be entered, and proceed as in other cases. But the
latter is discretionary ; and where there is any real doubt whether the refusal to plead
arises from obstinacy or inability, the court may, and will, impanel a jury to try that
question. In cases of insanity this is specially provided for by the unrepealed statute
of 39 & 40 Geo. III. c. 94, sect. 1 of which enacts that the jury, in case of any persou
charged with treason, Ac, proving uj. m the trial to be insane, shall declare whether he
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•325 " *Pn80ner wno hath never pleaded, and can say nothing in arrest of
J judgment, is a point yet undetermined. (i)
If he be found to be obstinately mute, (which a prisoner hath been held to be
that hath cut out his own tongue,)(A:) then, if it be on an indictment of high
treason, it hath long been clearly settled that standing mute is an equivalent
to a conviction, and he shall receive the same judgment and execution. (I) And
us in this the highest crime, so also in the lowest species of felony, viz., in
petit larceny, and in all misdemeanours, standing mute hath always been equi
valent to conviction. But upon appeals or indictments for other felonies, or
petit treason, the prisoner was not, by the antient law, looked upon as con
victed so as to receive judgment for the felony; but should for his obstinacy
have received the terrible sentence of penance, or peine (which, as will appear
presently, was probably nothing more than a corrupted abbreviation of prisoned
forte et dure.
Hefore this was pronounced, the prisoner had not only trina admonitio, but
also a respite of a few hours, and the sentence was distinctly read to him, that
he might know his danger ;(m) and, after all, if he continued obstinate, and his
offence was clergyable, he had the benefit of his clergy allowed him, even
though he was too stubborn to pray it.(n) Thus tender was the law of inflicting
this dreadful punishment ; but if no other means could prevail, and the prisoner
(when charged with a capital felony) continued stubbornly mute, the judgment
ment
was then
which
given
wasagainst
purposely
him,ordained
without any
to bedistinction
exquisitelyofsevere,
sex or that
degree.
by that
A judg
very
means it might rarely be put in execution*
The rack, or question, to extort a confession from criminals, is a practice of
#090 -1 a different nature; this having been only *used to compel a man to put
" -I himself upon his trial ; that t>eing a species of trial in itself. And the
trial by rack is utterly unknown to the law of England ; though once, when tho
dukes of Exeter and Suffolk, and other ministers of Henry IV., had laid a de
sign to introduce the civil law in this kingdom as the rule of government, for a
O 2 Hal. P. C. 317.
(«) 2 Hal. P. C 320.
(») 3 Init. 178.
(») Ibid. 321. 2 Hawk. P. C 332.
(•) 1 Hawk. P. C 329. 1 Hal. P. C. 817.
was acquitted by them on account of insanity, and the court shall order him to be kept
in custody till his majesty's pleasure be known, and his majesty may give an order for
the safe custody of such insane person ; and sect. 2 enacts that insane persons indicted
for any offence, and found to be insane by a jury, to be impanelled on their arraignment,
shall be ordered by the court to be kept in custody till his majesty's pleasure be known.
The latter section has been held to extend to cases of misdemeanour. Rex vs. Little,
R. lib R. C. C. 430. In Rex vs. Roberts, Car. C. L. 57, a prisoner would not plead ; and, a
jury being impanelled to try whether he stood mute by the visitation of God, his counsel
claimed a right to address the jury, as this was an issue with the affirmative on the
prisoner. This was allowed by Park and Abbott, Js. The prisoner's counsel addressed
the jury, and called witnesses to prove he was insane. The jury found that he was so,
and Park, J , directed that he should be detained until his majesty's pleasure should tx»
known.—Chitty.
•Aulus Gellius with more truth has made the same observation upon the cruel law of
the Twelve Tables, De inope debitore secando, "Eo consilia tanta immanitas poena denundala est,
ne ad earn vnqvam pervenirelur ;" for he adds, "dissectum esse antiquitus neminem equidem nequt
tegi neqve audim." Lib. 20, c. 1. But with respect to the horrid judgment of the peint
forte et dure, the prosecutor and the court could exercise no discretion or show no favour
to a prisoner who stood obstinately mute. And in the legal history of this country there
are numerous instances of persons who have had resolution and patience to undergo so
terrible a death in order to benefit their heirs by preventing a forfeiture of their estates,
which would have been the consequence of a conviction by a verdict. There is a memo
rable story of an ancestor of an ancient family in the north of England. In a fit of
jealousy he killed his wife, and put to death his children who were at home by throwing
them from the battlements of his castle; and proceeding with an intent to destroy his
only remaining child, an infant nursed at a farm-house at some distance, he was inter
cepted by a storm of thunder and lightning. This awakened in his breast the compunc
tions of conscience. He desisted from his purpose, and having surrendered himself to
justice, in order to secure his estates to this child, he had the resolution to die under
the dreadful judgment of peine forte et dure.—Christian.
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boginning thereof they erected a rack for torture, which was called in derision
the Duko of Exeter's daughter, and still remains in the Tower of London ;(y)
where it was occasionally used as an engine of state, not of law, more than
once in the reign of queen Elizabeth.(^>) IJut when, upon the assassination of
Villiers, duke of Buckingham, by Felton, it was proposed in the privy council to
put the assassin to the rack in order to discover his accomplices, the judges, being
consulted, declared unanimously, to their own honour and the honour of the
English law, that no such proceeding was allowable by the laws of England.^)
It seems astonishing that this usage of administering the torture should do
said to arise from a tenderness to the lives of men ; and yet this is the reason
fivon for its introduction in the civil law, and its subsequent adoption by the
'rench and other foreign nations ;(r) viz., because the laws cannot endure that
any man should die upon the evidence of a false, or even a single, witness, and
therefore contrived this method that innocence should manifest itself by a stout
denial, or guilt by a plain confession. Thus rating a man's virtue by the hardi
ness of bis constitution, and his guilt by the sensibility of his nerves ! But
there needs only to state accuratefy,(s) in order most effectually to expose this
inhuman species of mercy, the uncertainty of which, as a test and criterion of
truth, was long ago very elegantly pointed out by Tully, though he lived in a
state wherein it was *usual to torture slaves in order to furnish evi- r*Q27
dence : " tamen," says he, " ilia tormenta gubernat dolor, moderatur natura L
cujusque turn animi turn corporis, regit qucesitor, flectit libido, corrumpit spes, infirmat
metus, ut in tot rerum angustiis nihil veritati loci relinquatur." (t)
The English judgment of penance for standing(u) mute was as follows : that
the prisoner be remanded to the prison from whence he came, and put into a
low, dark chamber, and there be laid on his back on the bare floor, naked,
unless where decency forbids ; that thero be placed upon his body as great a
weight of iron as he could bear, and more; that he have no sustenance, save
only, on the first day, three morsels of the worst bread; and, on the second
day, three draughts of standing water, that should be nearest to the prisondoor ; and in this situation this should be alternately his daily diet till he died,
or (as antiently the judgment ran) till he answered.(y)
It hath been doubted whether this punishment subsisted at the common
law,(tc) or was introduced in consequence of the statute Westm. 1, 3 Edw. I. o.
12,(x) which seems to be the better opinion. For not a word of it is mentioned
in Glanvil or Bracton, or in any antient author, case, or record (that hath yet
been produced) previous to the reign of Edward I. ; but there are instances on
record in the reign of Henry III.(y) where persons accused of felony, and
standing mute, were tried in a particular manner, by two successive juries, and
convicted ; and it is asserted by the judges in 8 Henry IV. that, by the com
mon law before the statute, standing mute on an appeal amounted to a convic
tion of the felony. (z) This statute of Edward I. directs such persons r*328
*"as will not put thomsolves upon inquests of felonies before the judges
at the suit of the king, to be put into hard and strong prison (soient mys en la
prisone forte et dure} as those which refuso to be at the common law of the
land." And, immediately after this statute, the form of the judgment appears
in Fleta and Britton to have been only a very strait confinement in prison, with
hardly any degree of sustenance ; but no weight is directed to be laid upon the
body, -o as to hasten the death of the miserable sufferer ; and, indeed, any sur
charge of punishment on persons adjudged to penance, so as to shorten their
lives, is reckoned by Home in the Mirror(a) as a species of criminal homicide.
(•) 3 Inst. SS.
(") Pro Sulla, 28.
(») Ruehw.
Burr. 92,Coll.
4»6.i. 638.
(«)
2 Hal. P.c.C4 319.
(I)
(•) Britton,
and 22.2 Hawk.
Flat 1.P.1,Ct. 329.
81, } S3.
(') <Ml. I. 9, 1. 11, l 8, and S. 47, 1 16. Forteaq. de LL. i")2 Inat 179. 2 Hal. P. C. 322. 2 Hawk. P. C 830.
Ang.
c.
22.
(»;
Staundf.
P.
C.
149.
Barr.
82.
i • The marquis Beccaria, (eh. 16,) in an exquisite piece (») Emlyn on 2 HaL P. C. 322.
of raillery, baa proposed this problem with a gravity and (') A\ common ley, avant U statute Je Welt, 1, c. 13, a)
precision that are truly mathematical :—** The force of the ujcun ust ettre appeal, tl utt eetre mule, ti! terra convict a*
muscles
and the
of theto find
curvestheofdegree
an innocent
person being
given,sensibility
it is required
of pain felony.
(•) Ch. M.
1, $89.Ken. IV. 2.
necessary to make him confess himself guilty of a given
mt
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It also clearly appears, by a record of 31 Edw. III.,(6) that the prisoner might
then possibly subsist for forty days under this lingering punishment. I should
therefore imagine that the practice of loading him with weights, or, as it was
usually called, pressing him to death, was gradually introduced between 31 Edw.
III. and 8 Hen. IV., at which last period it first appears upon our books ;(t)
being intended as a species of mercy to the delinquent, by delivering him the
sooner from his torment : and hence I presume it also was that the duration of
the penance was then first(d) altered; and, instead of continuing till he answered^
it was directed to continue till he died, which must very soon happen onder an
enormous pressure.
The uncertainty of its original, the doubts that were conceived of its legality,
and the repugnance of its theory (for it was rarely carried into practice) to the
humanity of the laws of England, all concurred to require a legislative abolition
of this cruel process, and a restitution of the antient common law ; whereby
the standing mute in felony, as well as in treason and in trespass, amounted to
a confession of the charge. Or, if the corruption of the blood and the conse
quent escheat in felony had been removed, the judgment of peine forte et dure
*Q9p,-i might perhaps have still innocently remained, *as a monument of the
-I savage rapacity with which the lordly tyrants of feodal antiquity hunted
after escheats and forfeitures; since no one would ever have been tempted to
undergo such a horrid alternative. For the law was, that by standing mute
and suffering this heavy penance the judgment, and of course the corruption
of the blood and escheat of the lands, were saved in felony and petit treason,
though not the forfeiture of the goods : and therefore this lingering punish
ment was probably introduced, in order to extort a plea; without which it was
held that no judgment of death could be given, and so the lord lost his escheat.
But in high treason, as standing mute is equivalent to a conviction, the same
judgment, the same corruption of blood, and the same forfeitures always
attended it as in other cases of conviction. (e) And very lately, to the honoiu
of our laws, it hath been enacted, by statute 12 Geo. III. c. 20, that every per
son who being arraigned for felony and piracy shall stand mute or not answer
directly to the offence shall be convicted of the same, and the same judgment
and execution (with all their consequences in every respect) shall be thereupon
awarded as if the person had been convicted by verdict or confession of the
crime.' And thus much for the demeanour of a prisoner upon his arraignment
by standing mute; which now, in all cases, amounts to a constructive con
fession.
II. The other incident to arraignments, exclusive of the plea, is the prisoner's
actual confession of the indictment. Upon a simple and plain confession, the
court. hath nothing to do but to award judgment; but it is usually very back
ward in receiving and recording such confession, out of tenderness to the life
of the subject; and will generally advise the prisoner to retract it and plead to
the indictment.(/)
But there is another species of confession which we read much of in our
antient books, of a far more complicated kind, which is called approvement. And
*3301 *^a' *8 wnon a *Person indicted of treason or felony, and arraigned for
J the same, doth confess the fact before plea pleaded, and appeals or ao•) 0 Raym. 13.
(<) 2 Hawk. P. C. 331.
1 Yearbook, 8 Hen. IV. 1.
(A 2 Hal. P. C. 225.
) Kt Juii dii, que it conlram avait cttre fait dmani cts
(2:
kturt. Ibid. 2.
1 Two instances have occurred since the passing of this statute of persons who refused
to plead, and who in consequence were condemned and executed. One was at the Old
Bailey, for murder, in 1777 ; the other was for burglary, at the summer assizes at Wells,
in 1792. It might perhaps have been a greater improvement of the law if the prisoner's
silence had been considered a plea of not guilty, rather than a confession ; for it would
operato more powerfully as an example, and be more satisfactory to the minds of the
public, if the prisoner should suffer death after a public manifestation of his guilt by
evidence, than that he should be ordered for execution only from the presumption
which arises from his obetinatt rilenoe. —Cuuistian.
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cases others, his accomplices, in the same crime in order to obtain his pardon.
In this case he is called an approver or prover, probator, and the party appealed
or accused is called the appellee. Such approvement can only be in capital of
fences; and it is, as it were, equivalent to an indictment, since the appellee is
equally called upon to answer it: and if he hath no reasonable and legal excep
tions to mako to the person of the approver, which indeed are very numerous,
he must put himself up«n his trial, cither by battel or by the country, and if
vanquished or found guilty must suffer the judgment of the law, and the ap
prover shall have his pardo. ex debito justitiai. On the other hand, if the
appellee be conqueror or acquitted by the jury, the approver shall receive judg
ment to be hanged, upon his own confession of the indictment; for the condition
of his pardon has failed, viz : the conviction of some other person, and therefore
his conviction remains absolute.
But it is purely in the discretion of the court to permit the approver thus to
appeal or not ; and, in fact, this course of admitting approvements hath been
long disused; for the truth was, as Sir Matthew Hale observes, that more mis
chief hath arisen to good men by these kind of approvements, upon false and
malicious accusations of desperate villains, than benefit to the public by the dis
covery and conviction of real offenders. And therefore, in the times when such
appeals were more frequently admitted, great strictness and nicety were held
therein ;{g) though since their discontinuance the doctrine of approvements is
become a matter of more curiosity than use. I shall only observe that all the
good, whatever it be, that can be expected from this method of approvement is
fully provided for in the cases of coining, robbery, burglary, house-breaking,
horse-stealing, and larceny to the value of five shillings, from shops, warehouses,
stables,
and
statutes
& 5 "W.
andwhich
M. c. enact
8, *6 &that
7 "W.
III. c. 17,
10 coach-houses,
& 11 W. III. c.by23,
and 5 4Anne,
c. 31,
if Lr*qqi
O0L
any such offender, being out of prison, shall discover two or more persons who
have committed the like offences, so as they may be convicted thereof, he shall,
in case of burglary or house-breaking, receive a reward of 40Z., and in general
be entitled to a pardon of all capital offences excepting only murder and treason ;
and of them also in the case of coining.(A) And if any such person, having
feloniously stolen any lead, iron, or other metal, shall discover and convict two
offenders of having illegally bought or received the same, he shall, by virtue of
ktatute 29 Geo. II. c. 30, be pardoned for all such felonies committed before such
discovery. It hath also been usual for the justices of the peace, by whom any
persons charged with felony are committed to gaol, to admit some one of their
uccomplices to become a witness (or, as it is generally termed, king's evidence)
livery
(.gainsthave
his fellows;
usually countenanced
upon an implied
and adopted,
confidence,
that
which
if such
theaccomplice
judges of makes
gaol-doa
full and complete discovery of that and of all other felonies to which he is ex
amined
tion or fraud,
by thehemagistrate,
shall not himself
and afterwards
be prosecuted
gives his
forevidence
that or any
without
otherprevarici*previous
offence of the same degree.
(») 2 Hal. P. C ch. 29. 2 Hawk. P. C ch. 24.
(<) The King M. Rndd, Mich. 18 Goo. UI. on > cm n>
(*) The pardon for discovering offences against the coinage served from the Old Bailer, Oct. 1776.
act of 16 Geo. II. c. 28 extends only to all such offences.
* In the case of Mrs. Rudd, in which this subject is clearly and ably explained by loi 1
Mansfield, and again by Mr. J. Aston, in delivering the opinion of all the judges, (Cowp.
331,) it is laid down that no authority is given to a justice of the peace to pardon an
offendet and to tell him he shall be a witness at all events against others. But whore
the evidence appears insufficient to convict two or more without the testimony of one
of them, the magistrate may encourage a hope that he who will behave fairly and dis
close the whole truth, and bring the others to justice, shall himself escape punishment.
But this discretionary power exercised by the justices of peace is founded in practice
only, and cannot control the authority of the court of gaol-delivery and exempt at all
events the accomplice from being prosecuted. A motion is always made to the judge
for leave to admit an accomplice to be a witness ; and unless he should see some par
ticular reason for a contrary conduct, he will prefer the one to whom this encouragement
has been given by the justice of peace. This admission to be a witness amounts to a
promise of a recommendation to mercy, upon condition that the accomplice make a itill
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CHAPTER XXVI.
OF PLEA, AND ISSUE.
*332 1
are now to cons^er tne P^ea °f *he prisoner, or defensive matt«i
J alleged by him on his arraignment, if he does not confess or stand mate.
This is either, 1. A plea to the jurisdiction; 2. A demurrer; 3. A plea in
abatement ; 4. A special plea in bar ; or, 5. The general issue.
Mid fair disclosure of all the circumstances of the crime for which the other prisoners
are tried, and in which he has been concerned in concert with them. Upon failure on
his part with this condition, he forfeits all claim to protection. And upon a trial some
years ago at York, before Mr. J. Buller, the accomplice, who was admitted as a witness,
denied in his evidence all that he had before confessed, upon which the prisoner was
acquitted ; but the judge ordered an indictment to be preferred against this accomplice
for the same crime, and upon his previous confession and other circumstances he was
convicted and executed. And if the jury were satisfied with his guilt, there can be no
question with regard both to the law and justice of the case.
The learned commentator says that the accomplice thus admitted a witneps shall not
afterwards be prosecuted for that or any other previous offence of the same degree. Mrs. Rudd'i
case does not warrant the extent of that position, for the decision of that case, and what
is advanced by Mr. J. Aston, (Cowp. 341 ;) and, as the editor conceives, the reason and
principles of this doctrine will not extend the claim of the witness to mercy beyond
those offences in which he has been connected with the prisoners and concerning which
he has previously undergone an examination. And with regard to these crimes he maj
be cross-examined by the counsel for the prisoner, but of course he may refuse to crimi
nate himself of other charges, against which that prosecution affords him no protection.
The evidence and information of an accomplice, taken according to the statutes 14 2
Ph. and M. c. 13, and 2 & 3 Ph. and M. c. 10, may be read against a prisoner, upon proof
of the death of the accomplice ; but it can have no effect unless it is corroborated in the
same manner as his living testimony. Westbeer's case, Leach, 14.—Christian.
See further, as to the evidence of an accomplice, 1 Chitty's Crim. L. G03, and Stark, on
Evid. part iv. 17.
It has now been solemnly decided that an accomplice admitted as king's evidence,
and performing the condition on which he is admitted as a witness, is not entitled, as
a matter of right, to be exempt from prosecution for other offences with which he is
charged, but that it will be matter in the discretion of the judge whether he will recom
mend him for a pardon or not. Rex vs. Lee, R. 4 R. C. C. 361. Rex vs. Brunton, id. 454.
Even the equitable claim of an accomplice to a pardon, on condition of his making a full
and fair confession, does not extend to prosecutions for other offences in which he was
not concerned with the prisoner: with respect to such offences therefore he is not bound
to answer on cross-examination. Lee's, Duce's, and West's cases, 1 Phil. Ev. 37. But
the judges will not, in general, admit an accomplice as king's evidence, although applied
to for that purpose by the counsel for the prosecution, if it appear that he is charged
with any other felony than that on the trial of which he is to be a witness. 2 C. 4 P. 411.
Car. C. L. 62. Where an accomplice is confirmed in his evidence against one prisoner,
but not with respect to another, both may be convicted if the jury think the accomplice
deserving of credit. Rex vs. Dawber and others, 2 Stark. N. P. C. 34. Car. C. L. 67, 2d
ed. And see Rex vs. Dawber, 3 Stark. 34, 35, n., where it is said that if the testimony of
an accomplice be confirmed so far as it relates to one prisoner, but not as to another, the
one may be convicted on the testimony of the accomplice, if the jury deem him worthy
of credit. An accomplice does not require confirmation as to the person charged, proTided he is confirmed in the particulars of his story, (Rex vs. Birkett and Brady, R. 4
R. C. C. 251 ;) and the corroboration of his evidence need not be on every material point,
but he must be so confirmed as to convince the jury that his statement is correct and
true. Rex vs. Barnard, 1 C. 4 P. 88. A person indicted for a misdemeanour may be
legally convicted upon the uncorroborated evidence of an accomplice. Rex vs. Jones,
2 Camp. 132. So may a person indicted for a capital offence. Jordaine vs. Lashbrook, 7
T. R. 609. But the testimony of accomplices alone is seldom of sufficient weight with
a jury to oonvict offenders, the temptation to commit perjury being so groat where the
witness by accusing another may escape himself. The practice therefore is to advise the
jury to regard the evidence of an accomplice only so far as he may be confirmed in
some part of his testimony by unimpeachable testimony. Phil. Ev. 34, 3d ed. And »e«
id. g. 4, s. 2, and the several authorities there cited and considered.—Chittt.
570
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Formerly there was another plea, now abrogated, that of Swiia~ary ; v»aich
is, however, necessary to be lightly touched upon, as it may give some light to
many parts of our antient law : it being introduced and continued during the
superstitious veneration that was paid to consecrated ground in the times of
popery. First, then, it is to be observed that if a person accused of any crime
(except treason, wherein the crown, and sacrilege, wherein the church, was too
nearly concerned) had fled to any church or churchyard, and within forty days
after went in sackcloth and confessed himself guilty before the coroner, and
declared all the particular circumstances of the offence, and thereupon took
the oath in that case provided, viz., that he abjured the realm, and would de
part from thence forthwith, at the port that should be assigned him, and would
never return without leave from the king ; he by this means saved his life if he
observed the conditions of the oath by going with a cross in *his hand r*333
and with all convenient speed to the port assigned and embarking.
For if, during this forty days' privilege of sanctuary, or in his road to the sea
side, he was apprehended and arraigned in any court for this felony, he might
plead the privilege of sanctuary, and had a right to be remanded if taken out
against his will. (a) But by this abjuration his blood was attainted, and he
forfeited all his goods and chattels.(6) The immunity of these privileged places
was very much abridged by the statutes 27 Hen. VIII. c. 19, and 32 Hen. VIII
c. 12. And now, by the statute 21 Jac. I. c. 28, all privilege of sanctuary, an(\
abjuration consequent thereupon, is utterly taken away and abolished.
Formerly also the benefit of clergy used to be pleaded before trial or con
viction, and was called a declinatory plea; which was the name also given to that
of sanctuary. (c) But, as the prisoner upon a trial has a chance to De acquitted
and totally discharged, and if convicted of a clergyable felony is entitled
equally to his clergy after as before conviction, this course is extremely dis
advantageous; and therefore the benefit of clergy is now very rarely pleaded,
but, if found requisite, is prayed by the convict before judgment is passed upon
him.1
1 proceed, therefore, to tho five species of pleas before mentioned.
I. A plea to the jurisdiction is where an indictment is taken before a court
that hath no cognizance of the offence ; as if a man be indicted for a rape at the
sheriff's tourn, or for treason at the quarter sessions : in these or similar cases,
he may except to the jurisdiction of the court, without answering at all to the
crime alleged. (d)'
II. A demurrer to the indictment. This is incident to criminal cases as well
as civil when the fact alleged is*allowed to be true, but the prisoner [*qqa
joins issue upon some point of law in the indictment, by which he insists that the fact, as stated, is no felony, treason, or whatever the crime is
alleged to be. Thus, for instance, if a man were indicted for feloniously stealing
a greyhound, which is an animal in which no valuable property can be had, and
therefore it is not felony, but only a civil trespass, to steal it : in this case the
arty indicted may demur to the indictment; denying it to be felony, though
the
E:e confesses the act of taking it. Some have held(e) that if, on demurrer,
£71
point of law be adjudged against the prisoner, he shall have judgment and
execution as if convicted by verdict. But this is denied by others,(/) who
hold that in such case he shall be directed and received to plead the general
(«)
c. 1,P.i C.13.62.2 Uawk. P. C 338. •
(*) Ibid.
(») 2MilT.
Hawk.
(•)
Ibid. 256.
267.
(»)2Hal. P.C. 236.
(/) 2 Hawk. P. C 334.
1 Benefit of clergy is abolished in all cases of felony, by 7 & 8 Geo. IV. c. 28, s. 6.—
Chitty.
* An affidavit of the truth of the plea must be made.
In some cases the defendant may take advantage of the want of jurisdiction, under
the piea of not guilty, as where a statute directs the offence shall be tried only within a
certain boundary or by certain magistrates, (1 East, 352,) or where the objection proves
that no court in England can try the indictment, (6 East, 583;) and an objection to the
jurisdiction, apparent on the face of the proceedings, may be taken advantage of on
demurrer. 1 T. R. 316.—Chitty.
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issue, not guilty, after a demurrer determined against him.* "Which appear*
the more reasonable, because it is clear that if the prisoner freely discovers the
fact in court, and refers it to the opinion of the court whether it be felony or
no, and upon the fact thus shown it appears to be felony, the court will not
record the confession, but admit him afterwards to plead not guilty.(^) And
this seems to be a case of the same nature, being for the most part a mistake in
point of law, and in the conduct of his pleading; and though a man by mis
pleading may in some cases lose his property, yet the law will not suffer him
by such niceties to lose his life. However, upon this doubt, demurrers to.
indictments are seldom used : since the same advantages may be taken upon a
plea of not guilty, or afterwards in arrest of judgment, when the verdict haa
established the fact.
III. A plea in abatement* is principally for a misnomer, a wrong name, or false
addition to the prisoner. As if James Allen, gentleman, is indicted by the name
of John Allen, esquire, he may plead that he has the name of James and not of
John; and that he is a gentleman, and not an esquire. And if cither fact is
•335 1 f°unt* by a jurv> tnen the *indictment shall be abated, as writs or declaJ rations may be in civil actions, of which we spoke at large in the pre
ceding book.(A) But in the end there is little advantage accruing to the prisoner
by means of these dilatory pleas; because, if the exception be allowed, a new
bill of indictment may be framed, according to what the prisoner in his plea
avers
ment that
to be he
hiswho
truetakes
nameadvantage
and addition.
of a flaw
For it
must
is a rule
at theupon
same
alltime
pleasshow
in abatehow
it may be amended. Let us, therefore, next consider a more substantial kind
of plea, viz. :
TV. Special pleas in bar; which go to the merits of the indictment,. and give
a reason why the prisoner ought not to answer it at all, nor put himself upon
his trial for the crime alleged. These are of four kinds : a former acquittal, a
former conviction, a former attainder, or a pardon. There are many other pleas
which may be pleaded in bar of an appeal ;(i) but these are applicable to both
appeals and indictments.
I. First, the plea of autrefoits acquit, or a former acquittal, is grounded on this
universal maxim of the common law of England, that no man is to be brought
into jeopardy of his life more than once for the same offence. And hence it is
allowed as a consequence, that when a man is once fairly found not guilty upon
any indictment or other prosecution, before any court having competent juris
diction of the offence,^') ho may plead such acquittal in bar of any subsequent
accusation for the same crime.* Therefore an acquittal on an appeal is a good
bar to an indictment on the same offence. And so also was an acquittal on an
(») 2 Hal. P. 0. 226.
(') 2 Hawk. P. C. ch. 23.
(») See book ill. page 302.
(i) 3 Mod. 194.
* This rule holds good in indictments for felonies, but not for misdemeanours. 8 East
112.—Chittt.
4 An affidavit of the truth of the plea must be filed. 4 4 5 Anne, c. 16, s. 11.—Chittt
* But such a plea must be strictly regular both in form and substance ; for, in cases ot
misdemeanour, if it is held bad on demurrer, final judgment may be entered up against
the defendant. Rex vs. Taylor, 5 D. & 11. 422. 3 B. & C. 502. And if it is irregularly
pleaded, and the acquittal which it sets forth appears to have been obtained by collusion
the court will strike the plea off the file. Rex vs. Taylor, 5 D. & R. 521. 3 B. & C. 612!
A
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If in a plea of autrefois acquit the prisoner were to insist on two distinct records of acquit
tal, his plea would be bad for duplicity. But semble that if he insisted upon the wrong,
the court would, in a capital case, take care that he did not suffer by it. Rex vs. Sheen,
2 C. 4 P. 635. And if the prisoner could have been legally convicted on the first indict
ment upon any evidence that might have been adduced, his acquittal on that indictment
may be successfully pleaded to a second indictment: and it is immaterial whether the
proper evidence was adduced at the trial of the first indictment or not. Id. ibid. A
prisoner indicted for felony may plead not guilty after his special plea of autrefois acqud
oas been found against him. Rex vs. Welch, Car. C. L. 56.—Chittv
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indictment a good bar to an appeal, by the common law;(A:) and therefore, in
favour of appeals, a general practice was introduced not to try any person on
an indictment of homicide till after the year and day, within which appeals
may be brought, were past; by which time it often happened that the witnesses
died, or the whole was forgotten. To remedy which inconvenience, the statute
3 Hen. VII. c. 1 enacts, that *indictments shall be proceeded on imme- r*33«
diately at the king's suit, for the death of a man, without waiting for <bringing an appeal ; and that the plea of autrefoits acquit on an indictment shall
be no bar to the prosecuting of any appeal.
2. Secondly, the plea of autrefoits convict, or a former conviction fbr the same
identical crime, though no judgment was ever given, or perhaps will be, (being
suspended by the benefit of clergy or other causes,) is a good plea in bar to an
indictment. And this depends upon the same principle as the former, that no
man ought to be twice brought in danger of his life for one and the same
crime.(r) Hereupon it has been held that a conviction of manslaughter, on an
appeal or an indictment, is a bar even in another appeal, and much more in an
indictment of murder; fbr the fact prosecuted is the same in both, though the
offences differ in colouring and in degree. It is to be observed that the pleas
of autrefoits acquit and autrefoits convict, or a former acquittal and former con
viction, must be upon a prosecution for the same identical act and crime But
*he case is otherwise, in
3. Thirdly, the plea of autrefoits attaint, or a former attainder, which is a gooo
plea in bar, whether it be for the same or any other felony. For wherever a man
is attainted of felony by judgment of death, either upon a verdict or confession,
by outlawry, or heretofore by abjuration, and whether upon an appeal or an
indictment, he may plead such attainder in bar to any subsequent indictment
or appeal for the same or for any other felony.(m) And this because, generally,
such proceeding on a second prosecution cannot be to any purpose; for the pri
soner is dead in law by the first attainder, his blood is already corrupted, and
he hath forfeited all that he had; so that it is absurd and superfluous to endea
vour to attaint him a second time. But to this general rule, however, as to all
others, there are some exceptions; wherein, cessante ratione, cessat et ipsa lex. As,
1. Where the former attainder is reversed for error, for then it *is the r*9Q7
same as if it had never been. And the same reason holds where the
attainder is reversed by parliament, or the judgment vacated by the king's
pardon, with regard to felonies committed afterwards. 2. Where the attainder
was upon indictment, such attainder is no bar to an appeal, for the prior sen
tence is pardonable by the king; and if that might be pleaded in bar of the ap
peal, the king might in the end defeat the suit of the subject by suffering the
prior sentence to stop the prosecution of a second, and then, when the time of
appealing is elapsed, granting the delinquent a pardon. 3. An attainder in
felr ny is no bar to an indictment of treason ; because not only the judgment and
ma iner of death are different, but the forfeiture is more extensive and the land
goes to different persons. 4. Where a person attainted of one felony is after
wards indicted as principal in another, to which there are also accessories, prose
cuted at the same time; in this case it is held that the plea of autrefoits attaint
is no bar, but he shall be compelled to take his trial for the sake of public jus
tice; because the accessories to such second felony cannot be convicted till after
the conviction of the principal.(n) And from these instances we may collect
that a plea of autrefoits attaint is never good but when a second trial would bo
quite superfluous.(o)*
4. Lastly, a pardon may be pleaded in bar; as at once destroying the end
and purpose of the indictment by remitting that punishment which the prose(») 2 Hawk. P. C. 373.
(•) Poph. 107.
(') Ibid. S77.
(•) Staundf. P. C 107.
(-) Ibid. 375.
• By the 7 & 8 Geo. IV. c. 28, s. 4, it is enacted that no plea setting forth any attainder
shall be pleaded in bar of any indictment, unless the attainder be for the same offence
as that charged in the indictment, bj which enactment the plea of autrefois attaint seems
to be at an end.—Chitty.

337

PUBLIC WKOUGS.

[Book IV

cution is calculated to inflict. There is one advantage that attends pleading a
pardon in bar, or in arrest of judgment, before sentence is passed, which gives it
by much the preference to pleading it after sentence or attainder. This is, that
by stopping the judgment it stops the attainder and prevents the corruption of
the blood, which when once corrupted by attainder cannot afterwards be re
stored otherwise than by act of parliament. But, as the title of pardons U
applicable to other stages of prosecution, and they have their respective force
*3381 and efficacy as well after as before conviction, outlawry, or *attainder,
J I shall therefore reserve the more minute consideration of them till I
have gone through every other title except '^nly that of execution.
Before 1 conclude this head of special pleas in bar, it will be necessary onco
more to observe that though in civil actions, when a man has his election what
plea in bar to make, he is concluded by that plea, and cannot resort to another
if that be determined against him; (as if, on an action of debt, the defendant
pleads a general release, and no such release can be proved, he cannot after
wards plead the general issue nil debet, as he might at first : for he has made
his election what plea to abide by, and it was his own folly to choose a rotten
defence ;) though, I say, this strictness is observed in civil actions, quia interest
reipublica ut sit finis litium ; yet in criminal prosecutions in favorem vita, as well
upon appeal as indictment, when a prisoner's plea in bar is found against him
upon issue tried by a jury, or adjudged against him in point of law by the
oourt, still he shall not be concluded or convicted thereon, but shall have judg
ment of respondeat ouster, and may plead over to the felony the general issue,
not guilty.(^) For the law allows many pleas by which a prisoner may escape
death ; but only one plea in consequence whereof it can be inflicted, viz., on the
general issue, after an impartial examination and decision of the fact by the
unanimous verdict of a jury.' It remains, therefore, that I consider,—
V. The general issue, or plea of not guilty,(q) upon which plea alone the
prisoner can receive his final judgment of death. In case of an indictment of
felony or treason, there can be no special justification put in by way of plea.
As, on an indictment for murder, a man cannot plead that it was in his own
defence against a robber on the highway, or a burglar ; but he must plead the
general issue, not guilty, and give this special matter in evidence. For (besides
that these pleas do in effect amount to the general issue, since, if true, the
•3391 P"soner ifi most clearly not guilty) as the facts in treason are *laid to
■J be done proditorie et contra ligeantias sua debitum, and, in felony, that the
killing was done felonice; these charges of a traitorous or felonious intent are
the points and very gist of the indictment, and must be answered, directly, by
the general negative, not guilty j and the juiy upon the evidence will take
notice of any defensive matter and give their verdict accordingly, as effectu
ally as if it were, or could be, specially pleaded. So that this is, upon all
accounts, the most advantageous plea for the prisoner.(r)'
When the prisoner hath thus pleaded not guilty, non culpabilis, or nient cui
fable, which was formerly used to be abbreviated upon the minutes thus, " non
(») 2 Hal. P. C 239.
(f) See Appendix, jj 1.
f) 2 Hal. P. C 269.
1 But this is confined to cases of felony ; a defendant having pleaded in bar in all cases
of misdemeanour is precluded from the benefit of the plea of not guilty if the plea of
bar should be found insufficient. 8 East, 107.—Christian.
1 M. & S. 184. 3 B. & C. 502. 2 B. & C. 512, (unless on demurrer.) Term, P. C. 189. 6
East, 583, 602.—Chittt.
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some cases where a special plea is not only allowable, but even requisite. Thus, if the
defendant fall within any exception or proviso which is not contained in the purview of
the statute creating the offence, he may, by pleading, show that he is entitled to the
benefit of that exception or proviso; and. there are many pleas of this description in the
ancient entries. 2 Leach, 606. But the principal, and indeed almost the only, cases in
which special pleas to the merits are necessary, are in the case of indictments for neg
lecting to repair highways and bridges. As to these, sef n general, 1 Chitt. C. L. 473
so 477.—Chittt.
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(or nienf) cul.," ihe clerk of the aBsize, or clerk of the arraigns, on behalf of
the crown, rep.ies that the prisoner is guilty, and that he is ready to prove
him so. This is done by two monosyllables, in the same spirit of abbreviation,
'cul. prit." wbicli signifies, first, that the prisoner is guilty, (cul. culpable, or cuU
pabitis,) and then, that the king is ready to prove him so, prit, prcesto sum, or
paratus verificare. This is therefore a replication on behalf of the king viva
voce at the bar; which was formerly the course in all pleadings, as well in
civil as In criminal causes. And that was done in the concisest manner ; for
when the pleader intended to demur he expressed his demurrer in a single word,
judgment ;" signifying that he demanded judgment whether the writ, declara
tion, plea, &c, either in form or matter, were sufficiently good in law : and if
he meant to rest on the truth of the facts pleaded, he expressed that also in a
single syllable, "prit;" signifying that he was ready to prove his asser
tions : as may be observed from the year-books and other antient repositories
of law.(s) By this replication the king and the prisoner are therefore at issue;
for we may remember, in our strictures upon pleadings in the preceding book,(t)
it was observed that when the parties come to a fact which is affirmed on one
side and denied on the other, then they are said to be at issue in point r*o±o
*of fact : which is evidently the case here in the plea of non cul. by the *■
prisoner and the replication of cul. by the clerk. And we may also remember
that the usual conclusion of all affirmative pleadings, as this of cul. or guilty is,
was by an averment in these words, " and this he is ready to verily, et hoc
paratus est verificare;" which same thing is here expressed by the single word
"prit."
How our courts came to express a matter of this importance in so odd and
obscure a manner, " rem tantam tarn negligenter," can hardly be pronounced with
certainty. It may perhaps, however, be accounted for by supposing that these
were at first short notes to help the memory of the clerk and remind him what
he was to reply ; or else it was the short method of taking down in court, upon
the minutes, the replication and averment, " cul. prit ;" which afterwards the
ignorance of succeeding clerks adopted for the very words to be by them
spoken, (u)
But, however it may have arisen, tho joining of issue (which, though now
usually entered on the record,(u>) is no otherwise joined(x) in any part of the
proceedings) seems to be clearly the meaning of this obscure expression ;(y)
which has puzzled our most ingenious etymologists, and is commonly under
stood as if the clerk of the arraigns, immediately on plea pleaded, had fixed an
opprobrious name on the prisoner by asking him, "culprit, how wilt thou be
tried ?" for immediately upon issue joined it is inquired of the prisoner by what
trial he will make his innocence appear.* This form has at present reference
(•> North's Life of Lord Guildford. 98.
sworn, the officer bide the crier number them, for which the
(•) See book ilL ptige 312.
word in law-French is *' counter;" but we now hear it pro(**) Of this ignorance we may see daily instances in the nounced in very good English, Mcount these."
abuse of two legal terms of ancient French ; one, the pro- (**) See Appendix, 3 1.
logne to all proclamations, " oycz," or hear ye, which is gene- f») 2 Hawk. P. C. 399.
rally pronounced, most unmeaningly, " 0 yoe ;" the other, (») 2 Hal. P. C. 258.
a more pardonable mistake,—viz., when a jury are all
• The learned judge's explanation of prit, from prcesto sum, or paratus verificare, however
ingenious, is certainly inconsistent both with the principles and practice of special
pleading.
cation, or the
After
words
the paralus
generalverificare
issue, orcould
the not
plea possibly
of not guilty,
have been
thereused.
could This
be noplea
repli
in
Latin was entered thus upon the record :—Non inde est culpaiiUs, et pro bono et malo ponit se
riper patriam: after this the attorney-general, the king's coroner, or clerk of ussize could
only join issue by facit similiter, or he doth the like. See App. p. 3, at the end of this book.
If, then, I might be allowed to indulge a conjecture of my own, I should think that prit
was an easy corruption of pni. written for ponit by the clerk, as a minute that issue was
joined, or ponit se super patriam ; or pnt se might be converted into prist or prest, as it is
sometimes written. Cul was probably intended to denote the plea, and prit the issue;
and these •3 tiables being pronounced aloud by the clerk to give the court and prisoner
an opportunity of hearing the accuracy of the minute, and being immediately followed
by the question, Hon wilt thou be tried? naturally induced the ignorant part of th*
audience to Buppose that culprit was an appellation given to the prisoner. As a cop
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to appeals and approvements only wherein the appellee has his choice either to
*3411 fay the *accusation by battel or by jury. But upon indictments, since
J the abolition of ordeal, there can be no other trial but by jury, per pais,
or by the country : and therefore, if the prisoner refuses to put himself upon the
inquest in the usual form, that is, to answer that he will be tried by God and the
country,(2) if a commoner; and, if a peer, by God and his peers ;{a) the indict
ment, if in treason, is taken pro confesso; and the prisoner, in cases of felony, is
adjudged to stand mute, and if he perseveres in his obstinacy shall now(6) be
convicted of the felony.10
When the prisoner has thus put himself upon his trial, the clerk answers, in
the humane language of the law, which always hopes that the party's inno
cence, rather than his guilt, may appear, " God send thee a good deliverance."
And then they proceed as soon as conveniently may be to the trial; the manner
of which will be considered at large in the next chapter.

OF TRIAL
CHAPTER
AND CONVICTION.
XXTII

•3421
*The several methods of trial and conviction of offenders established
■■ by the laws of England were formerly more numerous than at present,
through the superstition of our Saxon ancestors; who, like other northern na
tions, were extremely addicted to divination; a character which Tacitus observes
of the antient Germans. (a) They therefore invented a considerable number of
methods of purgation or trial to preserve innocence from the danger of false
witnesses, and in consequence of a notion that God would always interpose mi
raculously to vindicate the guiltless.
I. The most antient(o) species of trial was that by ordeal, which was pecu
liarly distinguished by the appellation of judicium Dei; and sometimes vulgaris
purgatio, to distinguish it from the canonical purgation, which was by the oath
of the party. This was of two sorts,(e) either j?re-ordeal, or water-ordeal; the
former being confined to persons of higher rank, the latter to the common
(•) A learned author, who la Tery seldom mistaken in his the disjunctive, which returns the option back to the proev
conjectures, has observed that the proper answer la "by cutor.
Owl or the country; " that is, either by ordeal or by jury ; (*) Keylinge, 57. State Trials, pom'nt.
because the question supposes an option in the prisoner. (*) Stat. 12 Geo. III. c. 20.
And certainly it gives some countenance to this observation (a) Dr. Mar. Qerm. 10.
that the trial by ordeal used formerly to be called judicium (*) LL. Jnte. 3, c 77
Dei. But it should seem that when the question gives the (•) Mirr. c. 3, \ 23.
prisoner an option his answer must be positive, and not in
firmation of the conjecture that prit is a corruption for pnt, the clerk of the arraigns at
this day, immediately after the arraignment, writes upon the indictment, over the name
of the prisoner, pnts. And Roger North informs us that in ancient times, when plead
ings in the courts were ore tenus, " if a Serjeant in the Common Pleas said judgment, that
was a demurrer; if prist, that was an issue to the country." Life of Lord-Keeper North,
98.—Christian.
10 By 7 & 8 Geo. IV. c. 28, s. 1, it is enacted that if any person not having privilege of
peerage, being arraigned upon any indictment for treason, felony, or piracy, shall plead
thereto a plea of " not guilty," he shall by such plea, without any further form, be
deemed to have put himself upon the country for trial, and the court shall, in the usual
manner, order a jury for the trial of such person accordingly. In consequence of this
wise enactment, the absurd ceremony of asking a prisoner how he will be tried has been
wholly discontinued. By sect. 2 of the same statute, it is enacted that if any person
being arraigned upon or charged with any indictment for treason, felony, piracy, or
misdemeanour shall stand mute, or will not answer directly to the indictment or information,
in every such case it shall be lawful for the court, if it shall so think Jit, to order the propel
officer to enter a plea of " not guilty" on behalf of such person ; and the plea so entered
shall have the same force and effect as if such person had actually pleaded the same.—
Ohitty.
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people.(<Z) Both these might be performed by deputy; but the principal was
to answer for the success of the trial ; the deputy only venturing some corporai
pain, for hire, or perhaps for friendship.(e) Fire-ordeal was *perfornied r 1*343
either by taking up in the hand, unhurt, a piece of red-hot iron of one, L
two, or three pounds' weight; or else by walking barefoot, and blindfold, over
nine red-hot ploughshares laid lengthwise at unequal distances; and if the party
escaped being hurt he was adjudged innocent ; but if it happened otherwise, as
without collusion it usually did, he was then condemned as guilty. However,
by this latter method, queen Emma, the mother of Edward the Confessor, is
mentioned to have cleared her character when suspected of familiarity with
Alwyn, bishop of "Winches „r.(/)
Water-ordeal was performed either by plunging the bare arm up to the elbow
iu boiling water, and escaping unhurt thereby, or by casting the person sus
pected into a river or pond of cold water; and if he floated therein without any
action of swimming, it was deemed an evidence of his guilt, but if he sunk ho
was acquitted. It is easy to trace out the traditional relics of this water-ordeal
in the ignorant barbarity still practised in many countries to discover witches
by casting them into a pool of water and drowning them to prove their inno
cence. And in the Eastern empire the fire-ordeal was used to the same purpose
by the emperor Theodore Lascaris; who, attributing his sickness to magic,
caused all those whom he suspected to handle the hot iron : thus joining (as has
been well remarked)^) to the most dubious crime in the world the most dubious
proof of innocence.
And, indeed, this purgation by ordeal seems to have been very antient and
very universal in the times of superstitious barbarity. It was known to the
antient Greeks: for, in the *Antigone of Sophocles, (A) a person, sus- r*Q44
pected by Creon of a misdemeanour, declares himself ready "to handle
hot iron and to walk over fire," in order to manifest his innocence, which, the
scholiast tells us, was then a very usual purgation. And Grotius(i) gives us
many instances of water-ordeal in Bithynia, Sardinia, and other places. There
is also a very peculiar species of water-ordeal said to prevail among the Indians
on the coast of Malabar, where a person accused of any enormous crime is
obliged to swim over a large river abounding with crocodiles, and if he escapes
unhurt he is reputed innocent. As, in Siam, besides the usual methods of fire
and water ordeal, both parties are sometimes exposed to the fury of a tiger let
loose for that purpose, and if the beast spare either, that person is accounted
innocent; if neither, both are held to be guilty; but if he spares both, the trial
is incomplete, and they proceed to a more certain criterion.(A:)
One cannot but be astonished at the folly and impiety of pronouncing a man
guilty unless he was cleared by a miracle, and of expecting that all the powers
of nature should be suspended by an immediate interposition of Providence to
save the innocent whenever it was presumptuously required. And yet in Eng
land so late as king John's time wo find grants to the bishops and clergy to use
the judicium ferri, aquce, et ignis.(l) And, both in England and Sweden, the
clergj presided at this trial, and it was only performed in the churches or in
other consecrated ground; for which Stiernhook(m) gives the reason : "nondefuu
Mis operce et laboris pretium; semper enim ab ejusmodi judicio aliquid lucri sacerdotibus obveniebat." But, to give it its due praise, we find the canon law very earh
declaring against trial by ordeal, or vulgaris purgatio, as being the fabric of the
devil, "cum sit contra prxceptum Domini, non tentabis Dominum Deum tuum."{n)
Upon this authority, though the canons *themselves were of no validity r*9.i^
in England, it was thought proper (as had been done in Denmark above L
a century before)(o) to disuse and abolish this trial entirely in our courts of jut(*) Ttnetur se purgare is qui accusatur, per Dei judicium ; (*) V. 270.
talict-t per calidum ffrrum, vel per aquam, pro diversiiate M On Numb, t, 17.
onditionis hominum: per ferrum calidum, si fuerit homo (*) Mod. Un. Hist. Til. 266.
Uber;per
si fuerit rusticus.
Ql.inT. form
Z. 14,ofe, speech,
1.
f1)
486. L 1, c. 6.
(•) This isax/uam.
still expressed
in that common
(•) Spelm.
I>< jureGlow.
Sueonum,
"of going through fire and water to serve another."
(•) Decretal, part 2, caut. 2, qu. 6, iitt. 7. Decretal, M \
(/) Tho. RndtKirne, Hist. Muj. WinUm, i. 4, c. 1.
tit.50, o. 9, and Oloaa. ibid.
(») Sp. I. b. xii. c. 5.
(') Mod. Un. Hurt, xxxii. 106.
Vol. II.—37
I7»
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tice by an act of parliament, in 3 Hen. III., according to Sir Edward Coke,(j>)
or rather by an order of the king in council.(y)
II. Another species of purgation somewhat similar to the former, but probably
sprung from a presumptuous abuse of revelation in the ages of dark superstition,
was the corsned, or morsel of execration : being a piece of cheese or bread of
about an ounce in weight, which was consecrated with a form of exorcism; de
siring of the Almighty that it might cause convulsions and paleness, and find
no passage, if the man was really guilty; but might turn to health and nourishmerit if he was innocent ;(r) as the water of jealousy among the Jews(s) was, by
God's special appointment, to cause the belly to swell and the thigh to rot, if
the woman was guilty of adultery. This corsned /as then given to the sus
pected person, who at the same time also received the holy sacrament;(f) if, in
deed, the corsned was not, as some have suspected, the sacramental bread itself,
till the subsequent invention of transubstantiation preserved it from profane
uses with a more profound respect than formerly. Our historians assure us that
Godwin, earl of Kent, in the reign of king Edward the Confessor, abjuring the
death of the king's brother, at last appealed to his corsned, "per buccellam deglutiendam abjuravit,' '(u) which stuck in nis throat and killed him. This custom
has long since been gradually abolished, though the remembrance of it ajtill sub
sists in certain phrases of abjuration retained among the common people.(tc)
*3461
*However, we cannot but remark, that though in European countries
J this custom most probably arose from an abuse of revealed religion, yet
credulity and superstition will, in all ages and in all climates, produce the same
or similar effects. And therefore we shall not be surprised to find that in the
kingdom of Pegu there still subsists a trial by the corsned very similar to that
of our ancestors, only substituting raw rice instead of bread.(a;) And in the
kingdom of Monomotapa they have a method of deciding lawsuits equally whim
sical and uncertain. The witness for the plaintiff chews the bark of a tree en
dued with an emetic quality, which, being sufficiently masticated, is then infused
in water which is given the defendant to drink. If Mb stomach rejects it he is
condemned; if it stays with him he is absolved, unless the plaintiff will drink
some of the same water; and if it stays with him also the suit is left undeter
mined.^)
These two antiquated methods of trial were principally in use among our
Saxon ancestors. The next, which still remains in force, though very rarely in
use, owes its introduction among us to the princes of the Norman line. And
that is,
III. The trial by battel,1 duel, or single combat; which was another species of
presumptuous appeals to Providence, under an expectation that Heaven would
unquestionably give the victory to the innocent or injured party. The nature
of this trial in cases of civil injury, upon issue joined in a writ of right, was
fully discussed in the preceding bookjQr) to which I have only to add that the
trial by battel may be demanded at the election of the appellee, in either an
appeal or an approvement; and that it is carried on with equal solemnity as that
on a writ of right; but with this difference, that there each party might hire a
champion, but nere they must fight in their proper persons. And therefore, if
the
approver
be
a woman,
a priest,
anupon
infant,
or
of
the
♦.547]
the wager
ageof""appellant
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sixty, and
ororlame,
compel
or the
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counterplead
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Also peers of the realm, bringing an appeal, shall not be challenged to wage
battel, on account of the dignity of their persons; nor the citizens of London,
by special charter, because fighting seems foreign to their education and
(») 8 Rep. 82.
(«) Ingnlph.
(f)l Rym. Fad. 228. Spelm. (Horn, 326. 2 Pryn. Bee Mil, "I will take the wun-ament opon It; maj line
append. 20. Seld. Eadm. fuL 48.
morsel be my hurt;" and the like.
(') Spelm. Glow. 438.
(•) Mod. Un. Hurt. Til. 128.
/•)
Knot.
5h. t.c 0.
(I)
xr. 484.
(•) LL.
Omul,
(•) Tbid.
Bee book
Hi. page 837.
1 This Bpeciea of trial ia now entirely abolished, by the 59 Geo. III. c. 46. 8»e 1 B. k
\ 405.—Chittt.
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ploymcnt. So likewise if the crime be notorious : as if the thief bo taken with
the mainour, or the murderer in the room with a bloody knife, the appellant may
refuse the tender of battel from the appellee ;(<x) for it is unreasonable that an
innocent man should stake his life against one who is already half convicted.
The form and manner of waging battel upon appeals are much the same as
upon a writ of right ; only the oaths of the two combatants are vastly more
striking and solemn. (b) The appellee, when appealed of felony, plead* not
luilty, and throws down his glove, and declares ne will defend the same by his
body ; the appellant takes up the glove and replies that he is ready to make
good the appeal, body for body. And thereupon the appellee, taking the book
in his right hand and in his left the right hand of his antagonist, swears to this
effect:—u Hoc audi, homo, quern per manum teneo, dec," "Hear this, O man,
whom I hold by the hand, who callest thyself John by the name of baptism,
that I, who call myself Thomas by the name of baptism, did not feloniously
murder thy father, William by name, nor am any way guilty of the said felory.
So help me God and the saints ; and this I will defend against thee by ijy
body, as this court shall award." To which the appellant replies, holding the
Biblo and his antagonist's hand in the same manner as the other :—"Hear this,
O man, whom I hold by the hand, who callest thyself Thomas by the name of
baptism, that thou art perjured; and therefore perjured because that thou felo
niously didst murder my *father, William by name. So help me God and r , 8
the saints; and this I will prove against thee by my body, as this court <shall award."(c) The battel is then to be fought with the same weapons, viz.,
batons, the same solemnity, and the same oath against amulets and soicery, that
are used in the civil combat ; and if the appellee be so far vanquished that ho can
not or will not fight any longer, he shall De adjudged to be hanged immediately;
and then, as well as if he be killed in battle, Providence is deemed to have de
termined in favour of the truth, and his blood shall be attainted. But if he kills
the appellant, or can maintain the fight from sunrising till the stars appear in
the evening, he shall be acquitted. So also, if the appellant becomes recreant,
and pronounces the horrible word of craven, he shall lose his liberam legem and
become infamous ; and the appellee shall recover his damages, and also be for
ever quit, not only of the appeal, but of all indictments likewise for the same
offence.'
IV. The fourth method of trial used in criminal cases is that by the peers
of Great Britain, in the court of parliament, or the court of the lord high
steward, when a peer is capitally indicted : for in case of an appeal a peer shall
be tried by jury.(d)' Of this enough has been said in a former chapter ;(e)
to which I shall now only add that, in the method and regulation of its pro
ceedings, it differs little from the trial per patriam, or by jury; except that no
special
liament,verdict
or the can
lord be
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in the(if
trial
theof
trial
a peer,(/)
be *had because
in his court,)
the lords
are ofr*Q.ip,
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judges sufficiently competent of the law that may arise from the fact ; ^
and except also that the peers need not all agree in their verdict, but the greater
number, consisting of twelve at the least, will conclude and bind the minority.(^)
(") 2 Hawk. P. 0. 427.
mitted to prosecute In that court,) and that the prisoner
(»)
Flet. i.is1,ac.striking
34. 2 Hawk.
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m Urn
cause
of hisagainst
death ;him.
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and that of the conrt of Areopagus at Athens for murder, {*) 1* Rep. 30. 2 lust. 49.
■heroin the prosecutor and i>rl*oner were both sworn in («) See page 259.
the most solemn manner; the prosecutor, that be was re- (/) Hatt. 116.
IBted to the deceased, (for none but near relations were per- (') Kelynge, 66, stat. 7 W. III. c 3, } 11. Foster, 247.
' The last time that the trial by battel was awarded in this country was in the case of
ord Rae and Mr. Ramsay, in the 7 Ch. I. The king, by his commission, appointed a
constable of England to preside at the trial, who proclaimed a day for the duel, on which
the combatants were to appear with a spear, a long sword, a short sword, and a dagger .
but the combat was prorogued to a further day, before which the king revoked the comjnission. See an account of the proceedings, 11 Harg. St. Tr. 124. See also 3 book, 337.
—Christian.
* The nobility are tried by their peers for treason and felony, and misprision of these;
but in all other criminal prosecutions they are tried, like commoners, by a jury. 3 Inst.
Vi >See 1 book, 401, note 11.—Christian.
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V. The trial by jury, or the country, per patriam, is also that trial by the
peers of every Englishman which, as the grand bulwark of his liberties, is se
cured to him by the great charter
"nullus liber homo capiatur, vel imprisonstur, aut exulet, aut aliquo alio modo destruatur, nisi per legale judicium parium
suorum, vel per legem terrce."
The antiquity and excellence of this trial for the settling of civil property
has before been explained at large.(i) And it will hold much stronger in
criminal cases ; since in times of difficulty and danger more is to be appre
hended from the violence and partiality of judges appointed by the crown in
suits between the king and the subject than in disputes between one individual
and another to settle the metes and boundaries of private property. Our law
has therefore wisely placed this strong and twofold barrier, of a presentment
and a trial by jury, between the liberties of the people and the prerogative of the
crown. It was necessary, for preserving the admirable balance of our constitu
tion, to vest the executive power of the laws in the prince; and yet this power
might be dangerous and destructive to that very constitution, if exerted with
out check or control by justices of oyer and terminer occasionally named by the
crown ; who might then, as in France or Turkey, imprison, despatch, or exile
any man that was obnoxious to the government, by an instant declaration that
such is their will and pleasure. But the founders of the English law have with
excellent forecast contrived that no man should be called to answer to the king
for any capital crime unless upon the preparatory accusation of twelve or
more of his fellow-subjects, the grand jury; and that the truth of every accu
sation, whether preferred in the shape of an indictment, information, or appeal,
*should afterwards be confirmed by the unanimous suffrage of twelve
' of his equals and neighbours indifferently chosen and superior to all
suspicion. So that the liberties of England cannot but subsist so long as this
palladium remains sacred and inviolate ; not only from all open attacks, (which
none will be so hardy as to make,) but also from all secret machinations which
may sap and undermine it; by introducing new and arbitrary methods of trial,
by justices of the peace, commissioners of the revenue, and courts of conscience.
And, however convenient these may appear at first, (as doubtless all arbitrary
powers, well executed, are the most convenient,) yet let it be again remembered
that delays and little inconveniences in the forms of justice are the price that
all free nations must pay for their liberty in more substantial matters ; that
these inroads upon this sacred bulwark of the nation are fundamentally oppo
site to the spirit of our constitution ; and that, though begun in trifles, the
preccdont may gradually increase and spread to the utter disuse of juries in
questions of the most momentous concern.
What was said of juries in general, and the trial thereby in civil cases, will
greatly shorten our present remarks with regard to the trial of criminal suite ;
indictments, informations, and appeals; which trial I shall consider in the same
method that I did the former : by following the order and course of the pro
ceedings themselves, as the most clear and perspicuous way of treating it.
When, therefore, a prisoner on his arraignment hath pleaded not guilty, and
for his trial hath put himself upon the country, which country the jury are,
the sheriff of the county must return a panel of jurors, liberos et legates homines,
de vicineto ; that is, freeholders, without just exception, and of the visne or
neighbourhood ; which is interpreted to be of the county where the fact is com
mitted.^') If the proceedings are before the court of king's bench, there is
*851 1 t'me al'owed, between the assignment and the trial, for a jury to be
J *impanclled by a writ of venire facias to tho sheriff, as in civil causes ;
and the trial in case of a misdemeanour is had at nisi prius, unless it be of such
consequence as to merit a trial at bar ; which is always invariably had when
the prisoner is tried for any capital offence. But before commissioners of oyer
and terminer and gaol-delivery, the sheriff, by virtue of a general precept di
rected to him beforehand, returns to the court a panel of forty-eight jurors, to
r.ry all felons that may be called upon their trial at that session; and therefore
(») 9 lion. m. c 28.
(') See book UL page 379.
(0 2 Hal. P. C. 264. 2 Hawk. P. C 403.
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it is there usual to try all felons immediately or soon after their arraignment.
But it is not customary, nor agreeable to the general course of proceedings,
(unless by consent of parties, or where the defendant is actually in gaol,} to
try persons indicted of smaller misdemeanours at the same court in which they
have pleaded not guilty or traversed the indictment. But they usually give
security to tho court to appear at the next assizes or session, and then and
there to try the traverse, giving notice to the prosecutor of the same.4
In cases of high treason, whereby corruption of blood may ensue, (except
treason in counterfeiting the king's coin or seals,) or misprision of such treason,
it is enacted, by statute 7 W. 111. c. 3, first, that no person shall be tried for
ary such treason, except an attempt to assassinate the king, unless the indict
ment be found within three years after the offence committed ; next, that the
prisoner 6hall have a copy of the indictment, (which includes the caption,)(Kj
but not the names of the witnesses, five days at least before the trial; that iSj
upon the true construction of the act, before his arraignment,(i) for then is tho
time to take any exceptions thereto by way of plea or demurrer ; thirdly, that
he shall also have a copy of the panel of jurors two days before his trial; and,
lastly, that he shall have the same compulsive process to bring in his witnesses
for him as was usual to compel their appearance against him. And, by statute
7tender,)
Anne, all
c. 21,
persons
(which
indicted
did notfortake
high place
treason
tillorafter
misprision
the decease
*thereof
of the
shalllater*$fr?
pro
have not only a copy of the indictment, but a list ot all the witnesses to L
be produced, and of the jurors impanelled, with their professions and places of
abode, delivered to him ten days before the trial, ana in the presence of t»\>
witnesses, the better to prepare him to make his challenges and defence. But
this last act, so far as it affected indictments for the inferior species of high
treason, respecting the coin and the royal seals, is repealed by the statute 6 Geo.
III. c. 53, else it had been impossible to have tried those offences in the same
circuit in which they are indicted : for ten clear days between tho finding and
the trial of the indictment will exceed the time usually allotted for any session
of oyer and terminer.(my And no person indicted for felony is, or (as the law
stands) ever can be, entitled to such copies before the time of his trial.(n)
(») Fort. 229. Append, i.
(-) Fort. 250.
(') Ibid. 230.
(») 2 Hawk. P. C. 410.
•Now, by the 60 Geo. III. and 1 Geo. IV. e. 4, s. 3, if the defendant has been com
mitted to custody, or held to bail for a misdemeanour, twenty days before the session of
the peace, session of oyer and terminer, great session, or session of gaol-delivery at
which the indictment was found, the defendant shall plead and the trial shall take
place at such session, unless a writ of certiorari be awarded. And, by sect. 5, where a
defendant indicted for a misdemeanour at any session of the peace, session of oyer and
terminer, great session, or session of gaol-delivery, not having been committed to custody,
or held to bail to appear to answer for such offence, twenty days before the session at
which the indictment was found, but who shall have been committed to custody, or held
to bail to appear to answer for such offence, at some subsequent session, or shall have
received notice of such indictment having been found, twenty days before such subse
quent session, he shall plead at such subsequent session, and trial shall take place at
such session, unless a certiorari be awarded before the jury be sworn for such trial. But,
on sufficient cause shown, the court may allow further time for trial. Id. s. 7. In cases
of indictments for obtaining goods, &c. by false pretences, and sending threatening
letters witli intent to extort money, <Scc, and other misdemeanours punishable under the
30 3eo. III. c. 24, it is enacted by that act (sect. 17) that every 6uch offender, bound over
to the general quarter-sessions of the peace, or sessions of oyer and terminer and gaoldelivery of the county where the offence was committed, shall be tried at such general
quarter-sessions of the peace, or sessions of oyer and terminer and gaol-delivery, which
shall be held next after his apprehension, unless the court shall think fit to put off the
trial, on just cause made out to them. So also, by the 39 & 40 Geo. III. c. 87, s. 22,
persons indicted for a misdemeanour in receiving stolen goods, under the 2 Geo III. o.
28, are to be tried immediately, without being allowed the delay of a traverse. 2 East,
P. C. 754. As to traverses in general, in criminal proceedings, see 1 Chitt. C. L. 480.—
Uhitty.
5 By 39 & 40 Geo. III. c. 93, in all cas is of high treason in compassing or imagining
the death of the kirg, and of misprision of such treason, where the o/ert act alleged in
Ml
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When the trial is called on, the jurors are to be sworn, as thjy appear, to the
number of twelve, unless they are challenged by the party.'
Challenges may here be made, either on the part of the king, or on that of
the prisoner, and either to the whole array, or to the separate polls, for the
very same reasons that they may be made in civil causes. (o) For it is here at
least as necessary, as there, that the sheriff or returning officer be totally indif
ferent; that where an alien is indicted the jury should be de medietate, or half
foieigners, if so many are found in the place,' (which does not indeed hold in
treasons,(p) aliens being very improper judges of the breach of allegiance f nor
(•) Sm book iii. page SM.
(r) i Hawk. P. a 420. 2 UaL P. C 271.
the indictment is the assassination of the king or a direct attempt against his life or
person, the party accused shall be indicted and tried in the same manner and upon the
like evidence as if charged with murder. But the judgment and execution shall remain
the same as in other cases of high treason. And, by 6 Geo. IV. c. 50, b. 21, when any
person is indicted for high treason or misprision of treason, in any court except King's
Bench, a list of the petit jury, with their names, professions, and places of abode, shall
be given at the same time that the copy of the indictment is delivered to the party
indicted, which shall be ten days before arraignment, and in the presence of two or more
credible witnesses ; and when any person is so indicted in King's Bench, a copy of the
indictment shall be delivered as before mentioned; but the list of the petit jury, made
out as before mentioned, may be delivered to the party indicted, after arraignment, so
that it be ten days before trial. Proviso, not to extend to interfere with the provisions
of 39 & 40 Geo. IV. c. 93, nor to cases of treason relating to the coin.
Where the jury-panel is incorrect, a motion may be made on the part of the crown, in
the court of gaol-delivery, for leave to the sheriff to amend the panel. 1 East, P. C. 113.
•—CniTTY.
* By 0 Geo. IV. c. 50, s. 27, if any man shall be returned as a juror for the trial of any
issue in any of the courts in the act mentioned who shall not be qualified according to
the act, the want of such qualification shall be good cause of challenge, and he shall be
discharged upon such challenge, if the court shall be satisfied of the fact ; and if any man
returned as a juror for the trial of any such issue shall be qualified in other respects
according to the act, the want of freehold shall not on such trial, in any case, civil or
criminal, be accepted as good cause of challenge, either by the crown or the party, nor
as cause for discharging the man so returned upon his own application. Proviso, not to
extend to any special juror.
By sect. 28, no challenge shall be taken to any panel of jurors for want of a knight
being returned in such panel, nor any array quashed by reason of any such challenge.
By sect. 29, in all inquests to be taken before any of the courts in the act mentioned
wherein the king is a party, howsoever it be, notwithstanding it be alleged by them that
sue for the king that the jurors of those inquests, or some of them, be not indifferent for
the king ; yet such inquests shall not remain untaken for that cause ; but if they that
sue for the king will challenge any of those jurors, they shall assign of their challenge
a cause certain, and the truth of the same challenge shall be inquired of according to
the custom of the court ; and it shall be proceeded to the taking of the same inquisition,
as it shall be found, if the challenges be true or not, after the discretion of the court ;
and no person arraigned for murder or felony shall be admitted to any peremptory chal
lenge above the number of twenty.
And, by 7 <& 8 Geo. IV. c. 28, s. 3, if any person indicted for any treason, felony, or
piracy shall challenge peremptorily a greater number of the men returned to be of tho
jury than such person is entitled by law so to challenge in any of the said cases, every
peremptory challenge beyond the number allowed bylaw in any of the said cases shaU
be entirely void, and the trial of such person shall proceed as if no such challenge had
been made.—Chitty.
* The 6 Geo. IV. c. 50, s. 47 provides that nothing in that act contained shall extend
or be construed to extend to deprive any alien indicted or impeached of any felony
oi misdemeanour of the right of being tried by a jury de medietate lingua, but that, on the
prayer of every alien so indicted or impeached, the sheriff, or other proper minister,
shall, by command of the court, return for one-half of the jury a competent number of
aliens, if so many there be in the town or place where the trial is had, and if not, tLen
so many aliens as shall be found in the same town or place, if any ; and that no such
alien
cationjuror
required
shallbybethe
liable
act, to
butbeevery
challenged
such alien
for want
may be
of challenged
freehold or of
forany
anyother
otherqualifi
caufe,
in like manner as if he were qualified by the act.—Chitty.
* The privilege is taken away from persons indicted of high treason by the 1 t 1 Ph
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yet in the case of Egyptians' under the statute 22 Her, VIII. c. 10 ;) that on
every panel there should be a competent number of hundredors ;10 and that the
particular jurors should be omni exceptione majores,—not liable to objection either
propter honoris respectum, propter defectum, propter affectum, or propter delictum
♦Challenges upon any of the foregoing accounts are styled challenges for [-„„,
cause, which may be without stint in both criminal and civil trials. But *• d
in criminal cases, or at least in capital ones, there is, in favorem vitos, allowed to
the prisoner an arbitrary and capricious species of challenge to a certain number
of
lenge
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our English laws are justly famous." This is grounded on two reasons. 1. As
every one must be sensible what sudden impressions and unaccountable preju
dices we are apt to conceive upon the bare looks and gestures of another, and
how necessary it is that a prisoner (when put to defend his life) should have a
good opinion of his jury, the want of which might totally disconcert him, the
law wills not that he should be tried by any one man against whom he has con
ceived a prejudice, even without being able to assign a reason fbr such his dis
like. 2. Because, upon challenges for cause shown, if the reasons assigned
prove insufficient to set aside the juror, perhaps the bare questioning his indif
ference may sometimes provoke a resentment, to prevent all ill consequences
from which the prisoner is still at liberty, if he pleases, peremptorily to set him
aside.
This privilege of peremptory challenges, though granted to the prisoner, is
denied to the king by the statute 33 Edw. I. st. 4, which enacts that the king
shall challenge no jurors without assigning a cause certain, to be tried and
approved by the court. However, it is held that the king need not assign his
cause of challenge till all the panel is gone through, and unless there cannot be
a full jury without the person so challenged ; and then, and not sooner, tho
king's counsel must show the cause, otherwise the juror shall be sworn.(q)1'
The peremptory challenges of the prisoner must, however, have some reason
able boundary; otherwise he might never *be tried. This reasonable r„„r,
boundary i9 settled by the common law to be the number of thirty-five ; L
that is, one under the number of three full juries. For the law judges that
five-and-thirty are fully sufficient to allow the most timorous man to challenge
through mere caprice; and that he who peremptorily challenges a greater
number, or three full juries, has no intention to be tried at all. And therefore
it dealt with one who peremptorily challenges above thirty-five, and will not
retract his challenge, as with one who stands mute or refuses his trial, by sen
tencing him to the peine forte et dure in felony, and by attainting him in
treason. (r) And so the law stands at this day y/ith regard to treason of any
kind.
(1) 2 Hawk. P. C. 413. 2 Hal. P. C 271.
« 2 Hal. P. C 268.
and M. c. 10, which directs that all trials for that offence shall take place as at common
law.—Chittv.
• The 28 Edw. III. c. 13, on which this right of aliens was founded, was repealed, as to
Egyptians, by the 1 & 2 Ph. and M. c. 4, s. 3 and the 5 Eliz. c. 20, which enacted that they
should be tried by the inhabitants of the county where they were arrested, and not per
nwlietitem lingua ; but that provision was repealed by the 23 Geo. III. c. 51 ; and Egyptians
are now dealt with under the vagrant acts as rogues and vagabonds.—Chittt.
'"The right to challenge for want of hundredors is now taken away, by the 6 Geo. IV.
c. 50. s. 13.—Chittt.
'' A peremptory challenge is not allowed in the trial of collateral issues, (Fost. 42,',
nor in anj trial for a misdemeanour. 2 Harg. St. Tr. 808, and 4 Harg. St. Tr. 1.—
Christian.
" And the practice is the same both in trials for misdemeanours and for capital
ffences. 3 Harg. St. Tr. 519. Where there is a challenge for cause, two persons in
court not of the jury are sworn to try whether the juryman challenged will try th«
prisoner indifferently. Evidence is then produced to support the challenge, and, accord
ing to the verdict of the two tryers, the juryman is admitted or rejected. A jurymati
was thus set aside in O'Coigley's trial for treason, because, upon looking at the prisoner*,
bn had uttered tho words "damned rascals." See O'Coigley's Trial.—Christian
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But by statute 22 Hen VIII. c. 14, (which, with regard to felonies, stands
unrepealed by statute 1 & 2 Ph. and M. c. 10,) by this statute, I say, no person
arraigned for felony can be admitted to make any more than twenty peremptory
challenges. But how if the prisoner will peremptorily challenge twenty-one ?
what shall be done ? The old opinion was, that judgment of peine forte et dure
should be given, as where he challenged thirty-six at the common law ;(s) but
the better opinion seems to be(r) that such challenge shall only be disregarded
and overruled. Because, first, the common law doth not inflict the judgment
of penance for challenging twenty-one, neither doth the statute inflict it ; and
so heavy a judgment (or that of conviction, which succeeds it) shall not be im
posed by implication. Secondly, the words of the statute are, " that he be not
admitted to challenge more than twenty ;" the evident construction of which is,
that any further challenge shall be disallowed or prevented; and therefore, being
null from the beginning, and never in fact a challenge, it can subject the prisoner
to no punishment; but the juror shall be regularly sworn."
If, f>y reason of challenges or the default of the jurors, a sufficient number
*355 1 cann0* De bad of the original panel, a tales *may be awarded as in civil
-I causes,(w) till the number of twelve is sworn, "well and truly to try, and
true deliverance make, between our sovereign lord the king and the prisoner
whom they have in charge; and a true verdict to give according to their evi
dence."
When the jury is sworn, if it be a cause of any consequence, the indictment
is usually opened, and the evidence marshalled, examined, and enforced, by the
counsel for the crown or prosecution. But it is a settled rule at common law
that no counsel shall be allowed a prisoner upon his trial, upon the general issue
in any capital crime, unless some point of law shall arise proper to be debated. (w)
A rule which (however it may be palliated under cover of that noble declaration
of the law, when rightly understood, that the judge shall be counsel for the
prisoner; that is, shall see that the proceedings against him are legal and strictly
regular)(a:) seems to bo not at all of a piece with the rest of the humane treat
ment of prisoners by the English law. For upon what face of reason can that
assistance be denied to save the life of a man which yet is allowed him in prose
cutions for every petty trespass ? Nor indeed is it, strictly speaking, a part of
our antient law; for the Mirror,(y) having observed the necessity of counsel in
civil suits, " who know how to forward and defend the cause, by the rules of law
and customs of the realm," immediately afterwards subjoins, " and more neces
sary are they for defence upon indictments and appeals of felony than upon other
venial causes."(z)" And the judges themselves are so sensible of this defect that
(•) 2 Hawk. P. C. 414.
of the code which 1b usually attributed to that prince. u Dt
(') 3 Inst. 227. 2 11a1. P. C. 270.
cautit criminalibus rel capitalibus nemo quserat consilium:
(») See book iii. page 364. But in mere commissions of quin impUicitatus etatim /-» rneget\ tine omni petitions congaol-delivery no tales can be awarded, though the court may silii. In aliis omnibus potest et debet uti cmsilio." Bnt
ore tenus order a new panel to be returned instanter. 4 Inst, this consilium, I conceive, signifies only an imparlance, and
58. 4 St. Tr. 728. Cooke's case.
the petitio consUii is craving leave to imparl, (see book iii.
(") 2 Hawk. P. C. 400.
page 298,) which is not allowable in any criminal prose.
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Norprisoner should be so manifest as it could not be contra- mandy, (ch. 85,) which speaks of imparlances in personal
dieted ;" which lord Nottingham (when high steward) de- actions. " Aprej ce, est tenuU querelte a rcpondrt ; et aura
clared (3 Ft. Tr. 726) was the only good reason that could cengie de soy conseiUer, s'il ledemande; et quand U sera ambe(»)given
seilte,
/aid (edit.
dont ill168'.',)
at '•accuse."
C. 3,for{ 1.it.
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Latinle text,
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{') Father Parsons the Jesuit, and after him bishop Ellys, postea tenetur responderc; et habebit licentiam consutendi, si
(of English Liberty, ii. 66,) have imagined that the benefit requirat; habito autem consilio, debet /actum negare quo
Jf counsel to plead for them was first denied to prisoners by accusatus est."
u law of Hen. I., meaning, 1 presume, chapters 47 and 48
11 Now the statute 7 & 8 Geo. IV. c. 28, s. 3 has put an end to all doubt on the point,
by enacting that every peremptory challenge beyond the number allowed by law shall
be entirely void, and the trial of the offender shall proceed as if no such challenge had
been made.—Stewart.
"The prisoner is not allowed counsel to plead his cause before the jury in any felony,
whether it is capital, or within the benefit of clergy ; nor in a case of petty larceny. But
in misdemeanours the prisonei or defendant is allowed counsel as in civil actions . but
even here the defendant cannot have the assistance of counsel to examine the witnisse*
and reserve to himself the light of addressing the j:iry. 1 Ry. & M. C. C. 166. 3 Camp.
98.
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they never scruple to allow a prisoner counsel to instruct him what questions to
ask, or even to *ask questions for him, with respect to matters of fi*ct; r*Qr,«
for as to matters of law arising on the trial, they are entitled to the assist- L
ance of counsel. But, lest this indulgence should be intercepted by superior in
fluence in the case of state-criminals, the legislature has directed, by statute 7
W. III. c. 3, that persons indicted for such high treason as works a corruption of
the blood, or misprision thereof, (except treason in counterfeiting the king's coin
or seals,) may make their full defence by counsel, not exceeding two, to be
named by the prisoner and assigned by the court or judge: and the same indul
gence, by statute 20 Geo. II. c. 30, is extended to parliamentary impeachments for
high treason which were excepted in the former act."
The maxim that the judge is counsel for the prisoner signified nothing more than that
the judge shall take care that the prisoner does not suffer from the want of counsel. The
judge is counsel only for public justice, and to promote that object alone all his inquiries
snd attention ought to be directed. Upon a trial for the murder of a male child, the
counsel for the prosecution concluded his case without asking the sex of the child ; and
the judge would not permit him afterwards to call a witness to prove it, but, in conse
quence of the omission, he directed the jury to acquit the prisoner. But, to the honour
of that judge, it ought to be stated that he declared afterwards in private his regret for
his conduct. This case is well remembered ; but it ought never to be cited but with
reprobation.—Christian.
And see further, as to the allowance and assigning of counsel, 1 Chitt. C. L. 2d ed. 407
u> 411.—Chitty.
Upon the trial of issues which do not turn upon the question of guilty or not guilty,
but upon collateral facts, prisoners under a capital charge, whether for treason or felony,
always were entitled to the full assistance of counsel. Fost. 232, 242.
It is very extraordinary that the law of England should have denied the assistance of
counsel when it is wanted most,—viz., to defend the life, the honour, and all the property
of an individual. It is the extension of that maxim of natural equity, that every one
shall be heard in his own cause, that warrants the admission of hired advocates in court*
of justice ; for there is much greater inequality in the powers of explanation and per
suasion in the natural state of the human mind than when it is improved by education
and experience. Among professional men of established character, the difference in
their skill and management is generally so inconsiderable that the decision of the cause
depends only upon the superiority of the justice in the respective cases of the litigating
parties. Hence the practice of an advocate is absolutely necessary to the administration
of substantial justice. An honourable barrister will never misstate either law or facts
within his own knowledge ; but he is justified in urging any argument, whatever may be
his own opinion of the solidity or justness of it, which he may think will promote the
interests of his client ; for reasoning in courts of justice and in the ordinary affairs of
life seldom admits of geometrical demonstration ; but it happens not unfrequently that
the same argument which appears sophistry to one is sound logic in the mind of another;
and every day's experience proves that the opinions of a judge and an advocate are often
diametrically opposite. Many circumstances may occur which will justify or compel an
individual member of the profession to refuse the defence of a particular client ; but a
cause can hardly be conceived which ought to be rejected by all the bar ; for 6uch a con
duct in the profession would excite so strong a prejudice against the party as to render
him in a great degree condemned before his trial. Let the circumstances against a
prisoner be ever so atrocious, it is still the duty of the advocate to see that his client is
convicted according to those rules and forms which the wisdom of the legislature has
established as the best protection of the liberty and the security of the subject. But the
conduct of counsel in the prosecution of criminals ought to be very different from that
which is required from them in civil actions or when they are engaged on the side of a
prisoner : in the latter cases they are the advocates of their client only, and speak but
by his instruction and permission ; in the former they are the advocates of public justice,
or, to speak more professionally, they are the advocates of the king, who in all criminal
prosecutions is the representative of the people: and both the king and the country
must be better satisfied with the acquittal of the innocent than with the conviction of
the guilty. Hence in all criminal prosecutions, especially where the prisoner can have
no counsel to plead for him, a barrister is as much bound to disclose all those circum
stances to the jury, and to reason upon them as fully, which are favourable to the
urisoner, as those which are likely to support the prosecution.
When this note was written, the editor was not aware that the general observations
contained in it were sanctioned by so great authorities as Cicero and Pancetius.
Cicero Tiakes the distinction that it is the duty of the judge to pursue the trut.'i,
585
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The doctrine of evidence upon pleas of the crown is in most respects tho same
ap that upon civil actions. There are, however, a few leading points wherein, by
several statutes and resolutions, a difference is made between civil and criminal
evidence.
First, in all cases of high treason, petit treason, and misprision of treason, by
statutes 1 Edw. VI. c. 12', and 5 & 6 Edw. VI. c. 11, two lawful witnesses are re
quired to convict a prisoner; unless he shall willingly and without violence con
fess the same. By statute 1 & 2 Ph. and M. c. 10, a further exception is made
to treasons in counterfeiting the king's seals or signatures, and treasons con
cerning coin current within this realm: and more particularly, by c. 11, the
offences of importing counterfeit foreign money current in this kingdom, and
impairing, counterfeiting, or forging any current coin. The statutes 8 & 9 W
^0^7-1 111. c. 25, and 15 & *16 Geo. II. c. 28, in their subsequent extensions
0 -I of this species of treason, do also provide that the offenders may be in
dieted, arraigned, tried, convicted, and attainted by the like evidence and ir
feiting
such manner
the king's
and form
money.
as may
But,bebyhad
statute
and used
7 W. against
III. c. 3,offenders
in prosecutions
for counter
Ibi
those treasons to which that act extends, the same rule (of requiring two wit
nesses) is again enforced ; with this addition, that the confession of the prisoner,
which shall countervail the necessity of such proof, must be in open court. In
the construction of which act, it hath been holden(a) that a confession of the
prisoner taken out of court, before a magistrate or person having competent
authority to take it, and proved by two witnesses, is sufficient to convict him of
treason. But hasty, unguarded confessions, made to persons having no such
authority, ought not to be admitted as evidence under this statute. And in
deed, even in cases of felony at the common law, they are the weakest and most
suspicious of all testimony; ever liable to be obtained by artifice, false hopes,
promises of favour, or menaces; seldom remembered accurately, or reported with
due precision ; and incapable in their nature of being disproved by other nega
tive evidence." By the same statute, 7 W. III., it is declared that both wit
nesses must be to the same overt act of treason, or one to one overt act and the
other to another overt act, of the same species of treason,(6) and not of distinct
heads or kinds; and no evidence shall be admitted to prove any overt act not
(•) Fort. 240-244.
(») See St. Tr. U. 144. forter, 23S.
but it is permitted to an advocate to urge what has only the semblance of it. He
says he would not have ventured himself to have advanced this (especially when
he was writing upon philosophy) if it had not also been the opinion of the gravest
of the stoics, Fansetius. " Judicis est semper in causis verum sequi ; patroni nonnunquam verisimile, etiam si minus sit verum defendere: quod scribere [prcesertim cum de phUosophid scriberem)
nan audcrem, nisi idem placeret gravissimo sloicorum Panatio." de. de Off. lib. 2, e. 14.—
Christian.
And now this valuable privilege has been extended to all persons accused of felony,
by stat. 6 & 7 W. IV. c. 114, by which it is enacted that all persons tried for felonies shall
be admitted, after the close of the case for the prosecution, to make mil answer and
defence thereto, by counsel learned in the law, or by attorneys in courts where attorneys
practise as counsel.—Stewart.
" It seems to be now clearly established that a free and voluntary confession by a
p< rson accused of an offence, whether made before his apprehension or after, whether
on a judicial examination or after commitment, whether reduced into writing or not,—
in short, that any voluntary confession made by a prisoner to any person, at any time or
place,—is strong evidence against him, and, if satisfactorily proved, sufficient to convict
without any corroborating circumstance. But the confession must be voluntary, not
obtained by improper influence, nor drawn from the prisoner by means of a threat or
promise ; for, however slight the promise or threat may have been, a confession so
obtained cannot be received in evidence, on account of the uncertainty and douM
whether it was not made rather from a motive of fear or of interest than from a sense iA
guilt. Phil. Ev. 86. The prisoner's statement must not be taken upon oath, and, if he
has been sworn, it cannot be received in evidence. A conf&ision is evidence only
against the person confessing,—not against others, although they are proved to be hit
accomplices. See Phil. Ev. c. 5, s. 5 »nd the authorities there collected on this subject
-Ohittt.
686
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expressly laid in the indictment." And therefore, in Sir John Fenwick's case,
in king William's time, where there was but one witness, an act of parliament(c)
was made on purpose to attaint him of treason, and he was executod.(d) But
in almost every other accusation one positive wi^ess is sufficient. Baron Mon
tesquieu lays it down for a rule(e) that those laws which condemn a man to
death in any case, on the deposition of a single witness, are fatal to liberty; and
he adds this reason, that the witness who affirms, and the accused who denies,
make an equal balance:(/) there is a necessity therefore to call *in a r*oEa
third man to incline the scale. But this seems to be carrying matters L
too far; for there are some crimes in which the very privacy of their nature ex
cludes the possibility of having more than one witness: must these, therefore,
escape unpunished? Neither indeed is the bare denial of the person accused
equivalent to the positive oath of a disinterested witness. In cases of indict
ments for perjury this doctrine is better founded; and there our law adopts it :
for one witness is not allowed to convict a man for perjury; because then there
is only one oath against another.(tj) In cases of treason also there is the ac
cused s oath of allegiance to counterpoise the information of a single witness ;
aud that may perhaps be one reason why the law requires a double testimony
to convict him ; though the principal reason undoubtedly is to secure the sub
ject from being sacrificed to fictitious conspiracies, which have been the engines
of profligate and crafty politicians in all ages.
Secondly, though from the reversal of colonel Sidney's attainder by act of par
liament, in 1689,(A) it may be collected(i) that the mere similitude of hand
writing in two papers shown to a jury, without other concurrent testimony, is
no evidence that both were written by the same person ; yet undoubtedly the
testimony of witnesses, well acquainted with the party's hand, that they believe
the paper in question to have been written by him, is evidence to be loft to a
jury. (J)18
Thirdly, by the statute 21 Jac. I. c. 27, a mother of a bastard child, concealing
its death, must prove by one witness that the child was born dead; otherwise
such concealment shall be evidence of her having murdered it.(A)u
Fourthly, all presumptive evidence of felony should be admitted cautiously,
for the law holds that it is better that ten guilty persons escape than that one
innocent suffer. *And Sir Matthew Hale in particular(£) lays down two r*35Q
rules most prudent and necessary to be observed: 1. Never to convict a *•
man for stealing the goods of a person unknown, merely because he will give no
account how he came by them, unless an actual felony be proved of such goods;
and, 2. Never to convict any person of murder or manslaughter till at least the
body be found dead; on account of two instances he mentions where persons
were executed for the murder of others who were then alive but missing.
Lastly, it was an antient and commonly-received practice(wi) (derived from
the civil law, and which also to this day obtains in the kingdom of France)(n)
that as counsel was not allowed to any prisoner accused of a capital crime, so
neither should he be suffered to exculpate himself by the testimony of any wit
nesses. And therefore it deserves to be remembered to the honour of Mary I.,
(whose early sentiments, till her marriage with Philip of Spain, seem to have
been humane and generous,)(o) that when she appointed Sir Bichard Morgan
(«> St™t. fW.llI.tt
drt cam, a.d. 1718. St. Tr. Yi. 69. Layer"! case, xj>. 1721
(*l
40. c. 2.
Ibid.
279.page
HenzeT'i
(•} St.
Sp. Tr.
L. b.T. lit.
(») See
198. MM, ij>. 1768. 4 Burr. 544.
(/ B«-car. c. 13.
(') 2 Hal. P. C. 290.
(«> It. Mod. 194.
(«) St. Tr. L paaim.
(»i St. Tr. riii. 472.
(•) Domat Publ. Law, b. 111. 1. 1. Monteaq. Bp. L. b. zxU
i«) 2 Il iwk. P. C. 481.
0.11.
(■>) Lord I'reatou'a can, aj>. 1690. St. Tr. It. 453. Fran- (•) Sea page 17.
" By 5 it 6 Vict. c. 51, where the overt act is an attempt to injure the person of the
sovereign, a conviction may be had on the same evidence as if the prisoner were charged
with murder: so that in this case two witnesses are not required.—Stewart.
18 But the proof of handwriting is not evidence in high treason unless the papers arc
foutid in the custody of the prisoner. 1 Burr. 644.—Christian.
'•* Repealed, l>y 43 Geo. III. c. 58. which is also repealed, by 9 Geo. IV. c. 31.—Chittt.
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chief justice of the common pleas she enjoined him, "that notwithstanding the
old error, which did not admit any witness to speak, or any other matter to be
heard, in favour of the adversary, her majesty being party; her highness's plea
sure was that whatsoever could be brought in favour of the subject should be
admitted to be heard, and, moreover, that the justices should not persuade them
selves to sit in judgment otherwise for her highness than for her subject."(j>)
Afterwards, in one particular instance, (when embezzling the queen's military
stores was made felony by statute 31 Eliz. c. 4,) it was provided that any person
impeached for such felony "should be received and admitted to make any lawful
proof that
fence;"
and hein could,
general
by the
lawful
courts
witness
greworsootherwise,
heartily ashamed
for his discharge
of a doctrine
and .loso
*380 1 unrea80nablo and oppressive that a practice was *gradually introduced
J of examining witnesses for the prisoner, but not upon oath;(g) the con
sequence of which still was, that the jury gave less credit to the prisoner's evi
dence than to that produced by the crown. Sir Edward Coke(r) protests very
strongly against this tyrannical practice ; declaring that he never read in any
act of parliament, book-case, or record, that in criminal cases the party accused
should not have witnesses sworn for him, and therefore there was not so much
as scintilla juris against it.(s) And the house of commons were so sensible of
this absurdity that, in the bill for abolishing hostilities between England and
Scotland/*) when felonies committed by Englishmen in Scotland were ordered
to be tried in one of the three northern counties, they insisted on a clause, and
carried it(«) against the efforts of both the crown and the house of lords, against
the practice of the courts in England, and the express law of Scotland,(w) "that
in all such trials, for the better discovery of the truth, and the better information
of the consciences of the jury and justices, there shall be allowed to the party
arraigned the benefit of such credible witnesses to be examined upon oath as
can be produced for his clearing and justification." At length, by the statute 7
W. III. c. 3, the same measure of justice was established throughout all the
realm in cases of treason within the act: and it was afterwards declared, by
statute 1 Anne, s. 2, c. 9, that in all cases of treason and felony all witnesses for
the prisoner should be examined upon oath, in like manner as the witnesses
against him.
"When the evidence on both sides is closed, and indeed when any evidence
hath been given, the jury cannot be discharged (unless in cases of evident ne
cessity)(x) till they have given in their verdict;20 but are to consider of it, and
deliver it in, with the same forms as upon civil causes; only they cannot, in a
criminal case which touches life or member, give a privy verdict.(y) But the
judges may adjourn while the jury are withdrawn to confer, and return to re
ceive the verdict in open court.(z) And such public or open verdict may be
*3611 e'tner general> guilty, or not guilty; *or special, setting forth all the
J circumstances of the case and praying the judgment of the court,
whether, for instance, on the facts stated, it be murder, manslaughter, or no
Time at all. This is where they doubt the matter of law, and therefore choose
.o leave it to the determination of the court; though they have an unquestion
able right of determining upon all the circumstances and finding a general ver
dict, if they think proper so to hazard a breach of their oaths : and if their
verdict be notoriously wrong, they may be punished and the verdict 6et aside
by attaint at the suit of the king, but not at the suit of the prisoner.(a) But
the practice heretofore in use of fining, imprisoning, or otherwise punishing
(F)
1112.Cro.St.Car.
Tt.292.
1. 72.
(»)
Com.Litt.
Jour.
(f) 2Ilollingsb.
Bnlstr. 147.
(•) Co.
227.4 June,
3 Init.1607.
110. Fort. 27. Oosld'l mm, Hli
(')
3
Itut.
79.
1764.
(•) See alio 2 Hal. P. C. 283, and Ma luminary, 261.
(r) 2 Hal. F. C. 300. 2 Hawk. P. C. 439.
<*) Stat 4 J«c L c 1.
(■) 3 St Tr. 731. 4 St. Tr. 231, 466, 486.
•) Com. Jour. 4, 6, 12, 13, IS, 29, SO June, 1607.
(•) 2 Hal. P. C. 810.
* It is now settled that when a criminal trial runs to such a length as it cannot b»
ooncluded in one day, the court, by its own authority, may adjourn till the next morn
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jurors, merely at the discretion of the court, for finding their verdict contrary
to the direction of the judge, was arbitrary, unconstitutional, and illegal, and is
treated as such by Sir Thomas Smith two hundred years ago; who accounted
" such doings to be very violent, tyrannical, and contrary to the liberty and
custom of the realm of England."(£>) For, as Sir Matthew Hale well observes,(c)
it would be a most unhappy case for the judge himself if the prisoner's fate de
pended upon his directions: unhappy also for the prisoner; for, if the judge's
opinion must rule the verdict, the trial by jury would be useless. Yet in many
instances(d) where, contrary to evidence, the jury have found the prisoner
guilty, their verdict hath been mercifully set aside and a new trial granted by
the court of king's bench ; for in such case, as hath been said, it cannot be set
right by attaint. But there hath yet been no instance of granting a new trial
where the prisoner was acquitted upon the first.(c)21
If the jury therefore find the prisoner not guilty, he is then forever qui
and discharged of the accusational!) except he be appealed of felony within the
time limited by law. And upon such his acquittal, or discharge for want of
♦prosecution, he shall be immediately set at large without payment of r„fi„
any fee to the gaoler.(f) But if the jury find him guilty,(/) he is then
said to be convicted of the crime whereof he stands indicted ; which conviction
may accrue two ways,—either by his confessing the offence and pleading guilty,
or by his being found so by the verdict of his country.
When the offender is thus convicted, there are two collateral circumstances
that immediately arise. 1. On a conviction (or even upon an acquittal where
there was a reasonable ground to prosecute, and in fact a bona fide prosecution)
for any grand or petit larceny or other felony, the reasonable expenses of prose
cution, and also, if the prosecutor be poor, a compensation for his trouble and
loss of time, are, by statutes 25 Geo. II. c. 36 and 18 Geo. III. c. 19, to be
allowed him out of the county stock, if he petitions the judge for that purpose ;
and. by statute 27 Geo. II. c. 3, explained by the same statute, (18 Geo. LU. c.
19,) all persons appearing upon recognizance or subpoena to give evidence,
whether any indictment be preferred or no, and as well without conviction as
with it, are entitled to be paid their charges, with a further allowance (if poor)
for their trouble and loss of time.0 2. On a conviction of larceny in particular,
the prosecutor shall have restitution of his goods, by virtue of the statute 21
Hen. VIII. c. 11." For by the common law there was no restitution of goods
(»)
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(•) - llaw k. P. C. 442.
pronouncing that conviction
(') The cii il law in such case only discharges him from delicate,—not that he was guilty, but that he had not been
the same accruer, but not from the same accusation. Ff. enough upon his guard :—"parutn cavute videtur." Pestos,
48, 2, 7, { 2.
325.
" No new trial can be granted in cases of felony or treason, (Rex vs. Mawbey, 6 T. R.
638 ; and see 13 East, 416, n. b. ;) but in cases of misdemeanour it is entirely discretion
ary in the court whether they will grant or refuse a new trial. Id. ibid. A new trial
cannot, in general, be granted on the part of the prosecutor after the defendant has been
acquitted, even though the verdict appears to be against evidence. But it seems to be
the better opinion that where the verdict was obtained by the fraud of the defendant, or
in consequence of irregularity in his proceedings, as by keeping back the prosecutor's
witnesses or neglecting to give due notice of trial, a new trial may be granted. 1 Chitt.
C. L. 657.—Cuittv.
" These acts are now all repealed, and new provisions on the same subject are made,
by 7 Geo. IV. c. 64, s. 22, el seq.—Chitty.
23 Repealed, by 7 & 8 Geo. IV. c. 27; and, by 7 & 8 Geo. IV. c. 29, s. 57, " to encourage
the prosecution of offenders," it is enacted that if any person guilty of any felony or
misdemeanour under that act in stealing, taking, obtaining, or converting, or in know
ingly receiving any chattel, money, valuable security, or other property whatsoever,
shall be indicted for any such offence, by or on the behalf of the owner of the property,
or his executor or administrator, and convicted thereof, in such case the property shall
be restored to the owner or his representative ; and the court before whom any such
person shall be so convicted shall have power to award from time to time writs of resti
tution for the said property, or to order the restitution thereof in a summary manner .
provided, that if it shall appear before any award or order made that any valuable
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upon an indictment, because it is at the suit of the king only; ana therefore the
party was enforced to bring an appeal of robbery, in order to have his goods
again, (g) But, it being considered that the party prosecuting the offender by
indictment deserves to the full as much encouragement as he who prosecutes
by appeal, this statute was made, which enacts that if any person be convicted
of larceny by the evidence of the party robbed, he shall have full restitution
of bis money, goods, and chattels, or the value of them out of the offender's
goods, if he has any, by a writ to be granted by the justices. And, the con
struction of this act having been in great measure conformable to the law of
appeals, it has therefore in practice superseded the use of appeals in larceny.
For instance : as formerly upon appeals,(A) so now upon indictments of larceny,
-■ this writ of restitution *shall reach the goods so stolen, notwithstanding
J the property(t) of them is endeavoured to be altered by sale in marketovert.^ And though this may seem somewhat hard upon the buyer, yet the
rule of law is that " spoliatus debet, ante omnia, restitui," especially when he has
used all the diligence in his power to convict the felon. And, since the case is
reduced to this hard necessity, that either the owner or the buyer must suffer,
the law prefers the right of the owner, who has done a meritorious act by pur
suing a felon to condign punishment, to the right of the buyer, whose merit is
only negative, that he has been guilty of no unfair transaction.1* And it is now
usual for the court, upon the conviction of a felon, to order, without any writ,
immediate restitution of such goods as are brought into court to be made to the
several prosecutors. Or else, secondly, without such writ of restitution, the
party may peaceably retake his goods, wherever he happens to find them,(I)
unless a new property be fairly acquired therein. Or, lastly, if the felon be
convicted and pardoned, or be allowed his clergy, the party robbed may bring
bis action of trover against him for his goods and recover a satisfaction in
damages. But such action lies not before prosecution, for so felonies would be
made up and healed ;(m) and also recaption is unlawful, if it be done with
intention to smother or compound the larceny, it then becoming the heinous
offence of theft-bote, as was mentioned in a former chapter.(n)
It is not uncommon when a person is convicted ot a misdemeanour which
principally and more immediately affects some individual, as a battery, im
prisonment, or the like, for the court to permit the defendant to speak with the
*3641 Prosecut°r *before any judgment is pronounced, and, if the prosecutor
J declares himself satisfied, to inflict but a trivial punishment. This is
done to reimburse the prosecutor his expenses, and make him some private
amends, without the trouble and circuity of a civil action. But it surely is a
dangerous practice; and, though it may be intrusted to the prudence and dis(#) S lout 242.
O See book ill. p. 4.
(»; Bructon it Omm. c. 32.
(~) 1 Hal. P. C. 648.
(<) Seo book li. jmge 450.
(") Set- page 133.
(») 1 HaL 1>. C. 643.
security shall have been bona fide paid or discharged by some person or body corporate
liable to the payment thereof, or, being a negotiable instrument, shall have been bona
fAe taken or received by transfer or delivery, by some person or body corporate, for a
just and valuable consideration, without any notice, or without any reasonable cause to
suspect, that the same had by any felony or misdemeanour been stolen, taken, obtained,
or converted as aforesaid, in such case the court shall not award or order the restitution
of such security.
The proviso in this clause seems to be new; and the enacting part of it makes some
very important alterations in the law, as the former act of parliament extended only to
oases of prosecutions of thieves, and not receivers, and did not include property lost by
false pretences or by other misdemeanours.—Cuittt.
u It should seem that the sale in market-overt to a bona fide purchaser between the
original taking and the attainder of the felon does operate a sort of conditional change
of the property, for the owner can only sue, for the value of the goods, any person in pos
session of them, at or after conviction : in the interval they are not the property of the
original owner, but of the vendee ; and if that vendee dispose of them before attainder,
though with notice of the felony, he is not liable. Harwood vs. Smith, 2 T. K. 750. Nor
does the statute extend to goods obtained fron* the owner merelv by fraud without
larceny.—Coleridge.
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cretion of the judges in the superior courts of record, it ought never to be
allowed in local or inferior jurisdictions, such as the quarter sessions, where
prosecutions for assaults are by this means too frequently commenced rather
tor private lucre than for the great ends of public justice. Above all, it should
never be suffered where the testimony of the prosecutor himself is necessary to
convict the defendant, for by this means the rules of evidence are entirely sub
verted : the prosecutor becomes in effect a plaintiff, and yet is suffered to bear
witness for himself. Nay, even a voluntary forgiveness by the party injured
ought not in true policy to intercept the stroke of justice. " This," says an
elegant writer,(o) who pleads with equal strength for the certainty as for the
lenity of punishment, " may be an act of good nature and humanity, but it is
contrary to the good of the public. For, although a private citizen may dis
pense with satisfaction for his private injury, he cannot remove the necessity
of public example. The right of punishing belongs not to any one individual
in particular, but to the society in general, or the sovereign who represents
that society: and a man may renounce his own portion of this right, but he
cannot give up that of others."

OF THE
CHAPTER
BENEFITXXVIII.
OF CLERGY.

♦After trial and conviction, the judgment of the court regularly r^gc
follows, unless suspended or arrested by some intervening circumstance, ^
of which the principal is the benefit of clergy; a title of no small curiosity as well
as use, and concerning which I shall therefore inquire : 1. Into its original, and
the various mutations which this privilege of clergy has sustained. 2. To what
persons it is to be allowed at this day. 3. In what cases. 4. The consequences
of allowing it.
I. Clergy, the privilegium clericale, or, in common speech, the benefit of clergy,
had its original from the pious regard paid by Christian princes to the church
in its infant state, and the ill use which the popish ecclesiastics soon made of
that pious regard. The exemptions which they granted to the church were
principally of two kinds : 1. Exemption of places consecrated to religious duties
from criminal arrests, which was the foundation of sanctuaries. 2. Exemption
of the persons of clergymen from criminal process before the secular judge in a
few particular cases, which was the true original and meaning of the privilegium
clericale.
But the clergy, increasing in wealth, power, honour, number, and interest,
began soon to set up for themselves; and that which they obtained by the
favour of the civil government they now claimed as their inherent right, and as
a *right of the highest nature, indefeasible, and jure divino.(a) By their r
canons therefore and constitutions they endeavoured at, and where they <met with easy princes obtained, a vast extension of these exemptions, as well ip
regard to the crimes themselves, of which the list became quite universal,(6) as
in regard to the persons exempted, among whom were at length comprehended
not only every little subordinate officer belonging to the church or clergy, but
even many that were totally laymen.
In England, however, although the usurpations of the pope were very many
and grievous till Henry the Eighth entirely exterminated his supremacy, yet
a total exemption of the clergy from secular jurisdiction could never be
thoroughly effected, though often endeavoured by the clergy :(c) and, therefore,
though the ancient privilegium clericale wac in some capital cases, yet it was not
(•) Becc. cb. 46.
(») See book ill. page 62.
(•) The principal argument upon which they founded this
(*) Keilw. 180.
exemption wae that text of Scripture, "Touch not mine
anointod, and do my propbeU no harm." Keilw. 181.
Ml
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universally, allowed. And in those particular cases the use was for the bishop
or ordinary to demand his clerks to be remitted out of the king's courts as soon
as they were indicted : concerning the allowance of which demand there was
for many years a great uncertainty ;(d) till at length it was finally settled in
the reign of Henry the Sixth that the prisoner should first be arraigned, and
might either then claim his benefit of clergy, by way of declinatory plea, or
after conviction, by way of arresting judgment. This latter way is most usually
practised, as it is more to the satisfaction Of the court to have the crime pre
viously ascertained by confession or the verdict of a jury; and also it is more
advantageous to the prisoner himself, who may possibly be acquitted and so
need not the benefit of his clergy at all.
Originally the law was held that no man should be admitted to the privilege
*<J671 of clergy but such as had the *habitum et tonsuram clericalem.(e) But in
°
process of time a much wider and more comprehensive criterion was
established ; every one that could read (a mark of great learning in those days
of ignorance and her sister superstition) being accounted a clerk or clericus, and
allowed the benefit of clerkship, though neither initiated in holy orders nor
trimmed with the clerical tonsure. But when learning, by means of the in
vention of printing and other concurrent causes, began to be more generally
disseminated than formerly, and reading was no longer a competent proof of
clerkship or being in holy orders, it was found that as many laymen as divines
were admitted to the privUegium clericale; and therefore, by statute 4 Hen. VII.
c. 13, a distinction was once more drawn between mere lay scholars, and clerks
that were really in orders. And though it was thought reasonable still to miti
gate the severity of the law with regard to the former, yet they were not put
upon the same footing with actual clergy, being subjected to a slight degree of
punishment, and not allowed to claim the clerical privilege more than once.
Accordingly, the statute directs that no person once admitted to the benefit of
clergy shall be admitted thereto a second time unless he produces his orders :
and, in order to distinguish their persons, all laymen who are allowed this privi
lege shall be burned with a hot iron in the brawn of the left thumb. This dis
tinction between learned laymen and real clerks in orders was abolished for a
time by the statutes 28 Hen. VIII. c. 1 and 32 Hen. VIII. c. 3 ; but it is held(e)
to have been virtually restored by statute 1 Edw. VI. c. 12, which statute also
enacts that lords of parliament and peers of the realm, having place and voice
in parliament, may have the benefit of their peerage, equivalent to that of clergy,
for the first offence, (although they cannot read, and without being burned in
the hand,) for all offences then clergyable to commoners, and also for the
crimes of house-breaking, highway-robbery, horse-stealing, and robbing of
churches.1
*3681
*After this burning, the laity, and, before it, the real clergy, were disJ charged from the sentence of the law in the king's court, and delivered
over to the ordinary, to be dealt with according to the ecclesiastical canons.
Whereupon the ordinary, not satisfied with the proofs adduced in the profane
(<<) 2 HaL P. C. 377.
(•) Hob. 29*. 2 Hoi. P. C 375.
(•) Ibid. 372. M. Park, ij). 1259. See book i. page 24.
• Upon the conviction of the duchess of Kingston for bigamy, it was argued by the
attorney-general Thurlow that peeresses were not entitled, by 1 Edw. VI. c. 12, like peers,
to the privilege of peerage; but it was the unanimous opinion of the judges that a
peeress convicted of a clergyable felony ought to be immediately discharged without
being burned in the hand, or without being liable to any imprisonment. 11 H. St. Tr.
264. If the duchess had been admitted, like a commoner, only to the benefit of clergy,
burning in the hand at that time could not have been dispensed with. The argument
was that the privilege of peerage was only an extension of the benefit of clergy, and
therefore granted only to those who were or might be entitled to that benefit ; but as no
female—peeress or commoner—at that time was entitled to the benefit of clergy, so it
was not the intention of the legislature to grant to any female the privilege of peerage.
And in my opinion the argument of the attorney-general is much more convincing and
■btisfactory, as a legal demonstration, than the arguments of the counsel on the other
side, or the reasons stated for the opinions of the judges.—Chittt.
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secular court, set himself formally to work to make a purgation of the offender
Dy a new canonical trial; although he had been previously convicted by his
country, or perhaps by his own confession. (/) This trial was held before the
bishop in person or his deputy; and by a jury of twelve clerks: and there, first,
the party himself was required to make oath of his own innocence; next, there
was to be the oath of twelve compurgators, who swore they believed he spoke
the truth; then witnesses were to be examined upon oath, but on behalf of the
prisoner only; and lastly, the jury were to bring in their verdict upon oath,
which usually acquitted the prisoner; otherwise, if a clerk, he was degraded or
put to penance.(jg) A learned judge, in the beginning of the last century,(A)
remarks with much indignation the vast complication of perjury and suborna
tion of perjury in this solemn farce of a mock trial; the witnesses, the compur
gators, and the jury being all of them partakers in tbe guilt: the delinquent
party also, though convicted before on the clearest evidence, and conscious of
his own offence, yet was permitted and almost compelled to swear himself not
guilty : nor was the good bishop himself, under whose countenance this scene
of wickedness was daily transacted, by any means exempt from a share of it.
And yet by this purgation the party was restored to his credit, his liberty, his
lands, and his capacity for purchasing afresh, and was entirely made a new and
an innocent man.
This scandalous prostitution of oaths and the forms of justice, in the almost
jonstant acquittal of felonious clerks by purgation, was the occasion that, upon
very heinous and *notorious circumstances of guilt, tho temporal courts r,„fi()
would not trust the ordinary with the trial of the offender, but delivered >over to him the convicted clerk, absque purgatione facienda : in which situation
the clerk convict could not make purgation, but was to continue in prison
during life, and was incapable of acquiring any personal property or receiving
the profits of his lands, unless the king should please to pardon him. Both these
courses were in some degree exceptionable; the latter being perhaps too rigid,
as the former was productive of the most abandoned perjury. As, therefore,
these mock trials took their rise from factious and popish tenets, tending to ex
empt one part of the nation from the general municipal law, it became high
time, when the reformation was thoroughly established, to abolish so vain and
impious
Accordingly,
a ceremony.
the statute of 18 Eliz. c. 7 enacts that, for the avoiding of such
Eerjuries and abuses, after the offender has been allowed his clergy, he shall not
e delivered to the ordinary as formerly; but, upon such allowance and burning
in the hand, he shall forthwith be enlargod and delivered out of prison ; with
proviso that the judge may, if he thinks fit, continue the offender in gaol for any
time not exceeding a year. And thus the law continued for above a century
unaltered, except only that the statute of 21 Jac. I. c. 6 allowed that women
convicted of simple larcenies under the value of ten shillings should (not proerly have the benefit of clergy, for they were not called upon to read ; but) be
urned in the hand and whipped,2 stocked, or imprisoned for any time not ex
ceeding a year. And a similar indulgence, by the statutes 3 & 4 W. and M. c.
9, and 4 & 5 W. and M. c. 24, was extended to women guilty of any clergyable
felony whatsoever; who were allowed once to claim the benefit of the statute,
tn like manner as men might claim the benefit of clergy, and to be discharged
njtcn being burned in the hand, and imprisoned for any time not exceeding a year
Thcpunishment of burning in the hand, being found ineffectual, was *also r *o-?n
changed, by statute 10 & 11 W. III. c. 23, into burning in the most visible
part of the left cheek nearest the nose; but, such an indelible stigma being found
by experience to render offenders desperate, this provision was repealed about
seven years afterwards, by statute 5 Anne, c. 6, and till that period all women,
all peers of parliament, and peeresses, and all male commoners who could road,
were discharged in all clergyable felonies; the males absolutely, if clerks is
If) Stanndt P. C. 138, b.
(#) 3 P. Wms. 447. Hob. 289.
(») Hob. 291.
5 Whipping of women is abolished, by 1 Geo. IV. c. 57.—Cbitty.
Vol. II.—38
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orders : and other commoners, both male and female, upon bianding; and peera
arid peei esses withi tit branding for the first offence; yet all liable, (excepting
peers and peeresses,) if the judge saw occasion, to imprisonment not exceeding
u year. And those men who fould not read, if under the degree of peerage,
were banged.
Afterwards, indeed, it was considered that education and learning were no
extenuations of guilt, but quite the reverse; and that, if the punishment of death
for simple felony was too severe for those who had been liberally instructed, it
was, a fortiori, too severe for the ignorant also. And thereupon, by the same
statute, 5 Anne, c. 6, it was enacted that the benefit of clergy should be granted
to ull those who were entitled to ask it, without requiring tliem to readT>y way
of conditional merit.* And experience having shown that so very universal a
lenity was frequently inconvenient, and an encouragement to commit the lower
degrees of felony, and that, though capital punishments were too rigorous for
these inferior offences, yet no punishment at all (or next to none) was as much
too gentle, it was further enacted, by the same statute, that when any person is
convicted of any theft or larceny, and burned in the hand for the same, according
to the antient law, he shall also, at the discretion of the judge, be committed to
the house of correction or public workhouse, to be there kept to hard labour for
any time not less than six months and not exceeding two years; with a power
of inflicting a double confinement in case of the party's escape from the first
And it was also enacted, by the statutes 4 Geo. I. c. 11, and 6 Geo. I. c. 23, that
when any person shall be convicted of any larceny, *either grand or
J petit, or any felonious stealing or taking of money, or goods and chat
tels, either from the person or the house of any other, or in any other manner,
and who by the law shall be entitled to the benefit of clergy, and liable only to
the penalties of burning in the hand or whipping, the court, in their discretion,
instead of such burning in the hand or whipping, may direct such offenders to
be transported to America (or, by the statute 19 Geo. III. c. 74, to any other
parts beyond the seas) for seven years; and if they return, or are seen at large
in this kingdom, within that time, it shall be felony without benefit of clergy.
And by the subsequent statutes, 16 Geo. II. c. 15, and 8 Geo. III. c. 15, many
wise provisions are made for the more speedy and effectual execution of the laws
relating to transportation, and the conviction of such as transgress them. Bui
now, by the statute 19 Geo. III. c. 74, all offenders liable to transportation may
in lieu thereof, at the discretion of the judges, be employed, if males, [except in
the case of petty larceny,] in hard labour for the benefit of some public naviga
tion; or, whether males or females, may in all cases be confined to hard labour
in certain penitentiary houses, to be erected by virtue of the said act, for the.
boveral terms therein specified, but in no case exceeding seven years; with a
power of subsequent mitigation, and even of reward, in case of their good be
haviour. But if they escape and are retaken, for the first time an addition of
three years is made to the term of their confinement; and a second escape is
felony without benefit of clergy.
In forming the plan of these penitentiary houses, the principal objects havt,
been, by sobriety, cleanliness, and medical assistance, by a regular series of la
bour, by solitary confinement during the intervals of work, and by due religious
instiuction, to preserve and amend the health of the unhappy offenders, to inure
them to habits of industry, to guard them from pernicious company, to accustom
* The statute enacts that, if a person convicted of a clergyable offence shall pray tt*
benefit -if this act, he shall not be required to read, but shall be taken to be, and punished
as, a clerk convict. Hence persons convicted of manslaughters, bigamies, and simple
grand larcenies, &c. are still asked what they have to say why judgment of death should
not be pronounced upon them. And they are then told to kneel down and pray the
benefit of the statute. It would perhaps have been more consistent with the dignity of
a court of justice to have granted the benefit of clergy without requiring an unnecessary
form,
nately the
refuse
meaning
to pray
of the
which
benefit
very few
of the
comprehend.
statute, it seems
And iftothe
be prisoner
an unavoidable
should eonae
obeti
^ueiice that the judge must pronounce sentence of death upon him.—Chittt.
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them to serious reflection, and to teach them both the principles and practice
of every Christian and moral duty. And if the whole of this plan be properly
executed, and its defects be timely supplied, there is reason to hope that such a
reformation may be *effected in the lower classes of mankind, and such ,
a gradual scale of punishment be affixed to all gradations of guilt, aa
may in time supersede the necessity of capital punishment except for very atro
cious crimes.
It is also enacted by the same statute, 19 Geo. III. c. 74, that, instead of burn
ing in the hand, ("which was sometimes too slight and sometimes too disgraceful
a punishment,) the court in all clergyable felonies may impose a pecuniary fine,
or (except in the case of manslaughter) may order the offender to be once or
oftener, hut not more than thrice, either publicly or privately whipped; such
private whipping (to prevent collusion or abuse) to be inflicted in the presence
of two witnesses, and, in case of female offenders, in the presence of females
only. "Which fine or whipping shall have the same consequences as burning in
the hand; and the offender so fined or whipped shall be equally liable to a sub
sequent detainer or imprisonment.
In this state does the benefit of clergy at present stand; very considerably
different from its original institution: the wisdom of the English legislature
having, in the course of a long and laborious process, extracted, by a noble
alchemy, rich medicines out of poisonous ingredients, and converted, by gradual
mutations, what was at first an unreasonable exemption of particular popish
ecclesiastics into a merciful mitigation of the general law with respect to capital
punishment.
From the whole of this detail we may collect, that however in times of igno
rance and superstition that monster in true policy may for a while subsist, of a
body of men residing in the bowels of a state and yet independent of its laws;
yet, when learning and rational religion have a little enlightened men's minds,
society can no longer endure an absurdity so gross as must destroy its very
fundamentals. For, by the original contract of government, the price of pro
tection by the united force of individuals is that of obedience to *the r*g-o
united will of the community. This united will is declared in the laws
of the land; and that united force is exerted in their due and universal exe
cution.
II. I am next to inquire to what persons the benefit of clergy is to be allowed
at this day ; and this must be chiefly collected from what has been observed in
the preceding article. For, upon the whole, we may pronounce that all clerks
in orders are, without any branding, and of course without any transportation,
fine, or whipping, (for those are only substituted in lieu of the other,) to be ad
mitted to this privilege and immediately discharged ; and this as often as they
offend.(i) Again, all lords of parliament and peers of the realm having place
and voice in parliament, by the statute 1 Edw. VI. c. 12, (which is likewise held
to extend to peeresses,)(A) shall be discharged in all clergyable and other felo
nies provided for by the act, without any burning in the hand or imprisonment,,
or other punishment substituted in its stead, in the same manner as real clerks
convict; but this is only for the first offence. Lastly, all the commons of the
realm not in orders, whether male or female, shall for the first offence be dis
charged of the capital punishment of felonies within the benefit of clergy, upon
tjeing burned in the hand, whipped, or fined, or suffering a discretionary imprison
ment in the common gaol, the house of correction, one of the penitentiary houses,
or in the places of labour for the benefit of some navigation; or, in case of lar
ceny, upon being transported for seven years, if the court shall think proper
It hath been said that Jews, and other infidels and heretics, were not capable
of the benefit of clergy till after the statute 5 Anne, c. 6, as being under a legal
incapacity for orders.(7) But I much question whether this was ever ruled for
law since the reintroduction of the Jews into England in the time of Oliver
(') I Hal. P a 878.
(•JDucheM of Kiugnton'i cut in Pari ament, April 22.
1776.

(I) 2 HaL P. C 878. 2 Hawk. P. 0. 338. Fort. 30t
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"3741 Cromwell. For, if tuat were the case, the Jews are *still ia the same
J predicamont, which every day's experience will contradict: the statute
of queen Anne having certainly made no alteration in this respect; it only dis
pensing with the necessity of reading in those persons who, in case they could
read, were before the act entitled to the benefit of their clergy.
III. The third point to be considered is, for what crimes the privilegium clericau
or benefit of clergy is to be allowed. And it is to be observed that neither in
nigh treason, nor in petit larceny, nor in any mere misdemeanours, it was
indulged at the common law; and therefore we may lay it down for a rule that
it was allowable only in petit treason and capital felonies, which for the most
part became legally entitled to this indulgence by the statute de clero, 25 Edw.
III. st. 3, c. 4, which provides that clerks convict for treasons or felonies, touch
ing other persons than the king himself or his royal majesty, shall have the
privilege of holy church. But yet it was not allowable in all felonies what
soever; for in some it was denied even by the common law,—viz., insidiatio
viarum, or lying in wait for one on the highway; depopulatio agrorum, or de
stroying and ravaging a country ;(m). and combustio domorum, or arson,—that is,
the burning of houses :(n) all which are a kind of hostile acts, and in some
degree border upon treason. And, further, all these identical crimes, together
with petit treason, and very many other acts of felony, are ousted of clergy by
particular acts of parliament, which have in general been mentioned under the
particular offences to which they belong, and therefore need not be here reca
pitulated. Upon all which statutes for excluding clergy I shall only observe
that they are nothing else but the restoring of the law to the same rigour of
capital punishment in the first offence that is exerted before the privilegium
clericale was at all indulged, and which it still exerts upon a second offence in
almost all kinds of felonies, unless committed by clerks actually in orders. But
so tender is the law of inflicting capital punishment in the first instance for any
inferior felony, that notwithstanding by the marine law, as declared in statute
**373 1 ^ Hen. VIII. c. 15, the benefit of clergy is not allowed in **any case
J whatsoever; yet, when offences are committed within the admiraltyjurisdiction which would be clergyable if committed by land, the constant
course is to acquit and discharge the prisoner.(o)4 And, to conclude this head
of inquiry, we may observe the following rules :—1. That in all felonies, whether
new-created or by common law, clergy is now allowable, unless taken away by
express words of an act of parliament.(/>) 2. That where clergy is taken away
from the principal, it is not of course taken away from the accessory, unless he
be also particularly included in the words of the statute. (q) 3. That when the
benefit of clergy is taken away from the offence, (as in case of murder, buggery,
robbery, rape, and burglary,) a principal in the second degree being present,
aiding and abetting the crime, is as well excluded from his clergy as he that is
principal in the first degree : but, 4. That where it is only taken away from the
person committing the offence, (as in the case of stabbing, or committing larceny
m a dwelling-house, or privately from the person,) his aider and abettors are
not excluded, through the tenderness of the law, which hath determined that
such statutes shall be taken literally.(r)
IV. Lastly, we are to inquire what the consequences are to the party of
allowing him this benefit of clergy. I speak not of the branding, fine, whip
ping, imprisonment, or transportation, which are rather concomitant conditions
than consequences of receiving this indulgence. The consequences are such as
affect his present interest and future credit and capacity, as having been once a
felon, but now purged from that guilt by the privilege of clergy, which operates
as a kind of statute pardon.
(») 2 Hal. P. C. 333.
(») 2 Hal. P. C. 330.
(")
1 Hal. 756.
P. C. 840.
(t) 12 Hal.
Hawk.P. P.C. C.629.342. :
(•) Moor.
Foat. 288.
(')
Foat. 366, 867
4 But now, by 39 Geo. III. c. 37, offences committed on the high seas are to be oon■idered and treated in the same manner as if committed on shore ; and see the 43 Geo.
in. c. 113, s. 6; 56 Oeo. III. c. 27, s. 3.—Chittt.
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And we may observe, 1. That by this conviction he forfeits all his goods to
the king, which, being once vested in the crown, shall not afterwards be
restored to the offender.(s) **2. That after conviction, and till he r**->74
receives the judgment of the law, by branding, or some of its substitutes, or else is pardoned by the king, he is to all intents and purposes a felon,
and subject to all the disabilities and other incidents of a felon.(t) 3. That
after burning, or its substitute, or pardon, he is discharged forever of that and
all other felonies before committed within the benefit of clergy, but not of
felonies from which such benefit is excluded : and this by statutes 8 Eliz. c. 4
and 18 Eliz. c. 7. 4. That by burning, or its substitute, or the pardon of it, he
is restored to all capacities and credits, and the possession of his lands, as if he
had never been convicted.(u) 5. That what is said with regard to the advan
tages of commoners and laymen subsequently to the burning in the hand is
equally applicable to all peers and clergymen, although never branded at all, or
subjected to other punishment in its stead. For they have the same privileges
without any burning, or any substitute for it, which others are entitled to after
it.(u))»

CHAPTER XXIX.
OF JUDGMENT AND ITS CONSEQUENCES.
"We are now to consider the next stage of criminal prosecution, aftei r*q7&
trial and conviction are past, in such crimes and misdemeanours as are L
either too high or too low to be included within the benefit of clergy, which is
that of judgment. For when, upon a capital charge, the jury have Drought in
their verdict guilty, in the presence of the prisoner, he is, either immediately, or
at a convenient time soon after, asked by the court if he has any thing to offer
why judgment should not be awarded against him. And in case the defendant
be found guilty of a misdemeanour, (the trial of which may, and does usually,
happen in his absence, after he has once appeared,) a capias is awarded and
issued to bring him in to receive his judgment; and, if he absconds, he may be
prosecuted even to outlawry. But whenever he appears in person, upon either
(•) 2 Hal. P. C. 888.
(•) 2 Hat. P. C 389. 5 Rep. 110.
(') 3 P. Wm«. 487.
(») 2 Hal. P. C 889, 890.
6 The various statutes mentioned in the course of this chapter, as relating to benefit of
clergy, have been either expressly repealed, or rendered inoperative, by the passing of
the recent statute 7 & 8 Geo. IV. c. 28; sect. 6 of which enacts that benefit of clergy with
respect to persons convicted of felony shall be abolished, but that nothing therein con
tained shall prevent the joinder in any indictment of any counts which might have been
joined before the passing of the act.
Section 7 of the same statute enacts that no person convicted of felony shall suffer
death, unless it be for some felony which was excluded from the benefit of clergy before
or on the first day of the (then) present session of parliament, or which has been or shal.
be made punishable with death by some statute passed after that day.
The 6 Geo. IV. c. 25, entitled " An act for defining the rights of capital convicts who
receive pardon, and of convicts after having been punished for clergyable felonies, for
placing clerks in orders on the same footing with other persons as to felonies, and for
limiting the effect of the benefit of clergy," had previously enacted, by section 1, that in
case of free pardons the prisoner's discharge, and in case of conditional pardons the
performance of the condition, should have the effect of a pardon under the great seal ;
by section 2, that offenders convicted of clergyable felonies enduring the punishment
adjudged, such punishment should have the effect of burning in the hand; by section
3, that clerks should be liable to punishment as if not in orders ; and, by section 4, that
the allowance of the benefit of clergy to any person who should, after the passing of that
act be convicted of any felony, should not render the person to whom such benefit was
allowed dispunishable for any other felony by him or her committed before the time of
«ucb allowance any law, custom, oi usage to the contrary notwithstanding. —Chittt.
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a capital or inferior conviction, he may at this period, as v* ell as at his arraign
ment, offer any exceptions to the indictment in arrest or stay of judgment; as
for want of sufficient certainty in setting forth either the person, the time, the
place, or the offence. And if the objections be valid, the whole proceedings shall
be set aside; but the party may be indicted again. (a) And we may take notice,
1. That none of the statutes of jeofails,(b) for amendment of errors, extend to
ment
indictments
is not aided
or proceedings
by a verdict,
in criminal
as defective
cases;
pleadings
and therefore
in civil cases
a defective
are. 2.indiotThat
,370-1 in favour of life great strictness has at all times been observed in *every
J point of an indictment. Sir Matthew Hale indeed complains "that this
fitrictness is grown to be a blemish and inconvenience in the law and the admi
nistration thereof; for that more offenders escape by the over-easy ear given to
exceptions in indictments than by their own innocence."(e) And yet no man
was more tender of life than this truly excellent judge.1
A pardon also, as has been before said, may be pleaded in arrest of judgment,
and it has the same advantage when pleaded here as when pleaded upon arraign
ment, viz : the saving the attainder, and of course the corruption of blood ,
which nothing can restore but parliament, when a pardon is not pleaded tili
after sentence. And certainly, upon all accounts, when a man hath obtained &
pardon he is in the right to plead it as soon as possible.
Praying the benefit of clergy may also be ranked among the motions in arrest
of judgment; of which we spoke largely in the preceding chapter.
If all these resources fail, the court must pronounce that judgment which the
law hath annexed to the crime, and which hath been constantly mentioned, to
gether with the crime itself, in some or other of the former chapters. Of these
some are capital, which extend to the life of the offender, and consist generally
in being hanged by the neck till dead ; though in very atrocious crimes, other
circumstances of terror, pain, or disgrace are superadded ; as, in treasons of all
kinds, being drawn or dragged to the place of execution; in high treason af
fecting the king's person or government, embowelling alive, beheading, and
quartering; and in murder, a public dissection. And, in case of any treason
committed by a female, the judgment is to be burned alive. But the humanity
of the English nation has authorized, by a tacit consent, an almost general miti
gation of such parts of these judgments as savour of torture or cruelty; a
*qyj-, sledge or hurdle beiu^ 'usually allowed to such traitors as are con-I demned to be drawn ;"and there being very few instances (and those
accidental or by negligence) of any person's being embowelled or burned till
previously deprived of sensation by strangling. Some punishments consist in
exile or banishment, by abjuration of the realm, or transportation; others in loss
of liberty, by perpetual or temporary imprisonment. Some extend to confisca
tion, by forfeiture of lands, or movables, or both, or of the profits of lands for
(«) 4 Rep. 45.
(») gee book iii. page 407.
(•) 3 Hal. P. C. 183.
1 The law upon this subject has been materially altered by the statute 7 Geo. IV.
c. 64, s. 20, and by sect. 21 of the same statute, which enacts that no judgment
after verdict upon any indictment or information of any felony or misdemeanour
■hall be stayed or reversed for want of a similiter; nor by reason that the juryprocess has been awarded to a wrong officer upon an insufficient suggestion ; nor
for any misnomer or misdescription of the officer returning such process, or of any
of the jurors ; nor because any person has served upon the jury who has not been
returned as a juror by the sheriff or other officer; and that where the offence charged
has been created by any statute, or subjected to a greater degree of punishment, or
excluded from the benefit of clergy by any statute, the indictment or information shall,
after verdict, be held sufficient to warrant the punishment prescribed by the statute, if
it describe the offence in the words of the statute.—Chitty.
Many of the grounds of objections enumerated in this statute have been, moreover,
by subsequent provisions, either wholly removed, by rendering the averments either
wholly unnecessary, (14 & 15 Vict. c. 100,) by allowing amendments at the trial, (114 12
Vict. c. 46, 12 & 13 Vict. c. 45, 14 & 15 Vict. c. 100,) or by requiring all objections for
formal defects apparent on the face of an indictment to be taken before the jury are
sworn. 14 & 15 Viet. c. 100.—Stewart.
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life: others induce a disability of holding offices or employ mentw, being heirs,
executors, and the like. Some, though rarely, occasion a mutilation or dismem
bering, by cutting off the hand or ears; others fix a lasting stigma on the of
fender, by slitting the nostrils, or branding in tho hand or cheek. Some are
merely pecuniary, by stated or discretionary fines: and lastly, there are others
that consist principally in their ignominy, though most of them are mixed with
some degree of corporal pain; and these are inflicted chiefly for such crimes as
either arise from indigence or render even opulence disgraceful ; such as whip
ping, hard labour in the house of correction or otherwise, the pillory, the stocks,
and the ducking-stool.
Disgusting as this catalogue may seem, it will afford pleasure to an Engnoii
reader, and do honour to the English law, to compare it with that shocking ap
paratus of death and torment to be met with in the criminal codes of almost
every other nation in Europe. And it is moreover one of the glories of our Eng
lish law that the species, though not always the quantity or degree, of punish
ment is ascertained for every offence; and that it is not left in the breast of any
judge, nor even of a jury, to alter that judgment, which the law has beforehand
ordained for every subject alike, without respect of persons. For, if judgments
wore to be the private opinions of the judge, men would then be slaves to their
magistrates, ana would live in society without knowing exactly the conditions
and obligations which it lays them under. And besides, as this prevents op
pression on the one hand, so on *the other it stifles all hopes of impunity r*37g
or mitigation ; with which an offender might flatter himself, if his punishment depended on the humour or discretion of the court. Whereas, where an
established penalty is annexed to crimes, the criminal may read their certain
consequence in that law; which ought to be the unvaried rule, as it is the in
flexible judge, of his actions.
The discretionary fines and discretionary length of imprisonment which our
courts are enabled to impose may seem an exception to this rule. But the
general nature of the punishment, viz., by fine or imprisonment, is in these cases
fixed and determinate; though the duration and quantity of each must fre
quently vary, from the aggravations, or otherwise, of the offence, the quality and
condition of tho parties, and from innumerable other circumstances. The quan
tum, in particular, of pecuniary fines neither can nor ought to be ascertained by
an invariable law. The value of money itself changes from a thousand causes;
and, at all events, what is ruin to one man's fortune may be matter of indiffer
ence to another's. Thus, the law of the twelve tables at Bome fined every person
that struck another five-and-twenty denarii: this, in the more opulent days of
the Empire, grew to be a punishment of so little consideration that Aulus Gellius tolls a story of one Lucius Neratius, who made it his diversion to give a blow
to whomsoever he pleased and then tender them the legal forfeiture. Our statute
law has not therefore often ascertained the quantity of fines, nor tho common
law ever; it directing such an offence to be punished by fine in general, without
specifying the certain sum; which is fully sufficient when we consider that, how
ever unlimited the power of the court may seem, it is far from being wholly
arbitrary ; but its discretion is regulated by law. For the bill of rights(d) has
particularly declared that excessive fines ought not to be imposed, nor cruel and
unusual punishments inflicted, (which had a retrospect to some unprecedented
proceedings in the court of king's bench in the reign of king James the Second;)
*and the same statute further declares that all grants and promises of r*37g
fines and forfeitures of particular persons before conviction are illegal L
and void. Now, tho bill of rights was only declaratory of the old constitutional
law; and accordingly we find it expressly holden long before,(e) that all such
previous grants are void; since thereby many times undue means and more
violent prosecution would be used for private lucre than the quiet and just proreeding of law would permit.
The reasonableness of fines in criminal cases has also been usually regulated
by the determination of magna carta, c. 14, concerning amercements for niisbeO SUt. 1 W. and M. it 2, o. 2.
(•) 2 Inrt. 48.
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haviour by the suitors in matters of civil right. " Liber homo non amercietur pro
varvo delicto, nisi secundum modum ipsius delicti; et pro magno delicto, secundum
magnitudinem delicti; salvo contenemento suo ; et mercator eodem modo, salva mercandisa sua ; et villanus eodem modo amercietur, salvo wainagio suo." A rule that
obtained even in Henry the Second's time,(/) and means only that no man shall
have a larger amercement imposed upon him than his circumstances or personal
estate will bear; saving to the landholder his contenement' or land; to the trader
his merchandise; and to the countryman his wainage, or team and instruments
of husbandry. In order to ascertain which, the great charter also directs that
the amercement, which is always inflicted in general terms, ("sit in misericordia,") shall be set, ponatur, or reduced to a certainty, by the oath of good and
lawful men of the neighbourhood. Which method of liquidating the amerce
ment to a precise sum was usually performed in the superior courts by the as
sessment or affeerment of the coroner, a sworn officer chosen by the neighbour
hood, under the equity of the statute Westm. 1, c. 18; and then the judges
estreated them into the exchequer.(^) But in the court-leet and court-baron it
is still performed by affeerors, or suitors sworn to affeere, that is, tax and mode
rate the general amercement according to the particular circumstances of tho
*3801 °ffence *and the offender.(A) Amercements imposed Dy the superior
J courts on their own officers and ministers were affeered by the judges
themselves; but when a peculiar mulct was inflicted by them on a stranger (not
being party to any suit) it was then denominated a fine;(i) and the antient
practice was, when any such fine was imposed, to inquire by a jury "quantum
inde regi dare valeat per annum, salva sustentatione sua, et uxoris, et liberorum suo
rum."(j) And since the disuse of such inquest, it is never usual to assess a larger
fine than a man is able to pay without touching the implements of his livelihood ;
but to inflict corporal punishment, or a limited imprisonment, instead of such
fine as might amount to imprisonment for life. And this is the reason why fines
in the king's court are frequently denominated ransoms, because the penalty
must otherwise fall upon a man's person unless it be redeemed or ransomed by
a pecuniary fine;(A) according to an antient maxim, qui non habet in crumena
luat in corpore. Yet, where any statute speaks both of fine and ransom, it is
holden that the ransom shall be treble to the fine at least.(i)
When sentence of death, the most terrible and highest judgment in the laws
of England, is pronounced, the immediate inseparable consequence from the
common law is attainder. For when it is now clear beyond all dispute that the
criminal is no longer fit to live upon the earth, but is to be exterminated as a
monster and a bane to human society, the law sets a note of infamy upon him,
puts him out of its protection, and takes no further care of him than barely to
see him executed.' He is then called attaint, attinctus, stained or blackened.
He is no longer of any credit or reputation; he cannot be a witness in any court;
neither is he capable of performing the functions of another man ; for, by an
anticipation of his punishment, he is already dead in law.(m) This is after
judgment; for there is great difference between a man convicted and attainted :
though they are frequently through inaccuracy confounded together. After
*981 1 conviction *only a man is liable to none of these disabilities; for there is
J still in contemplation of law a possibility of his innocence. Something
may bo offered in arrest of judgment; the indictment may bo erroneous, which
(/) GlsnY. I. 9. c. 8 and 11.
0) Gilb. Exch. c. 5.
(/) F. N. B. 78.
(*) Mirr. c. 6, ( 3. Lamb. Binnarch. 675.
(») The affeerort oath ia conceived In the very term* of
(') Dyer, 232.
' Lord Coke says that " contenement signifieth his countenance, as the armour of a
soldier is his countenance, the books of a scholar his countenance, and the like." 2 Inst.
28. He also adds that " the wainagium is the countenance of the villein ; and it was great
reason to save his wainage, for otherwise the miserable creature was to carry th« burden
on his back." Ibid.—Christian.
• This must be taken with some qualification ; for the person of an attainted felon ia
■till under the protection of the law, and to kill him without warrant would be murder.
Post. 73.—Chitty.
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will render his guilt uncertain, and thereupon the present conviction may be
quashed; he may obtain a pardon, or be allowed the benefit of clergy; both
which suppose some latent sparks of merit which plead in extenuation of his
fault. But when judgment is once pronounced, both law and fact conspire to
prove him completely guilty; and there is not the remotest possibility left of any
thing to be said in his favour. Upon judgment, therefore, of death, and not
before, the attainder of a criminal commences; or upon such circumstances as
are equivalent to judgment of death; as judgment of outlawry on a capital
crime pronounced for absconding or fleeing from justice, which tacitly confesses
the guilt. And therefore, either upon judgment of outlawry, or of death, for
treason or felony, a man shall be said to be attainted.
The consequences of attainder are forfeiture and corruption of blood.
1. Forfeiture is twofold,—of real and personal estates. First, as to real
estates. By attainder in high treason(n) a man forfeits to the king all his
lands and tenements of inheritance, whether fee-simple or fee-tail, and all his
rights of entry on lands or tenements which he had at the time of the offence
committed, or at any time afterwards, to be forever vested m the crown ; and
also the profits of all lands and tenements which he had in his own right for
life or years, so long as such interest shall subsist. This forfeiture relates back
wards to tho time of the treason committed, so as to avoid all intermediate
sales and encumbrances,(o) but not those before the fact ; and therefore a wife's
jointure is not forfeitable for the treason of her husband, because settled upon
ner previous to the treason committed. But her dower *is forfeited, by r*qo.»
the express provision of statute 5 & 6 Edw. VI. c. 11. And yet the L
husband shall be tenant by the curtesy of the wife's lands if the wife be
attainted of treason,(p) for that is not prohibited by the statute. But, though
after attainder the forfeiture relates back to the time of tho treason committed,
yet it does not take effect unless an attainder be had, of which it is one of the
fruits; and therefore if a traitor dies before judgment pronounced, or is killed
in open rebellion, or is hanged by martial law, it works no forfeiture of his
lands, for he never was attainted of treason.(j) But if the chief justice of the
king's bench (the supreme coroner of all England) in person, upon the view of
the body of one killed in open rebellion, records it, and returns the record into
his own court, both lands and goods shall be forfeited.(r)
The natural justice of forfeiture or confiscation of property for treason(s) is
founded on this consideration : that he who hath thus violated the fundamental
principles of government, and broken his part of the original contract between
king and people, hath abandoned his connections with society, and hath no
longer any right to those advantages which before belonged to him purely as
a member of the community; among which social advantages the right of trans
ferring or transmitting property to others is one of the chief. Such forfeitures,
moreover, whereby his posterity must suffer as well as himself, will help to
restrain a man, not only by the sense of his duty and dread of personal punish
ment, but also by his passions and natural affections, and will interest every
dependant and relation he has, to keep him from offending, according to that
beautiful sentiment of Cicero,(() " nec vero me fugit quam sit acerbum, parentum
tcelera JUiorum poinis lui ; sed hoc prceclare legibus comparatum est, ut caritas lioerorum amiciores parents reipublicoe redderet." And therefore Aulus Cascellius, a
Roman lawyer in the time of the triumvirate, used to boast that he had two
reasons for *despising the power of the tyrants,—his old age and his r*quq
want of children ; for children are pledges to the prince of the father's *■
obedience.(t) Yet many nations have thought that this posthumous punish
ment savours of hardship to the innocent, especially for crimes that do not
strike at the very root and foundation of society, as treason against the govern
ment expressly does. And therefore, though confiscations were very frequent
in the times of the earlier emperors, yet Arcadius and Honorius, in every other
(») Co. Litt 392. 3Inrt.ffl«. 1 Hal P. C. 240. 2 Hawk
(') 4 Kep. 57.
». C. 448.
(•) Seo book 1. page 259.
(•) S Int. 211.
(•) Ad Altai, ep. 12.
r») 1 Hal. P. C 869.
(•) GraTln. 1, 1 68
•«J Oo. LMt 13.
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instance but that of treason, thought it more just " ibi esse pcenam, ubi noca
est," and ordered that "peccata suos teneant auctorcs, nec ullerius progrediatur
metus, quam reperiatur delictum :"(u) and Justinian also made a law to restrain
the punishment of relations,(v) which directs the forfeiture to go, except in the
case of crimen majestatis, to the next of kin to the delinquent. On the other
hand, the Macedonian law extended even the capital punishment of treason,
not only to tho children, but to all the relations, of the delinquent :(w) and of
course their estates must be also forfeited, as no man was left to inherit them.
And in Germany, by the famous golden bulle,(x) (copied almost verbatim from
Juotinian's code,)(y) the lives of the sons of such as conspire to kill an olector
are spared, as it is expressed, by the emperor's particular bounty. But they are
deprived of all their effects and rights of succession, and are rendered incapable
of any honour, ecclesiastical or civil : " to the end that, being always poor and
necessitous, they may forever be accompanied by the infamy of their father ;
may languish in continual indigence ; and may find (says this merciless edict)
their punishment in living, and their relief in dying."
With us in England, forfeiture of lands and tenements to the crown for
treason is by no means derived from the feodal policy, (as has been already
observed,)(2) but was antecedent to the establishment of that system in this
*384 1 >8lan<1> *being transmitted from our Saxon ancestors,^) and forming a
J part of the antient Scandinavian constitution.(6) But in certain treasons
relating to the coin (which, as we formerly observed, seem rather a species of
the crimen falsi than the crimen Uzsm majestatis) it is provided by some of the
modern statutes(c) which constitute the offence, that it shall work no forfeiture
of lands, save only for the life of the offender; and, by all, that it shall not
deprive the wife of her dower.(<i) And, in order to abolish such hereditary
punishment entirely, it was enacted, by statute 7 Anne, c. 21, that after the
decease of the late pretender no attainder for treason should extend to the dis
inheriting of any heir, nor to the prejudice of any person other than the traitor
himself; Dy which the law of forfeitures for high treason would by this time
have been at an end, had not a subsequent statute intervened to give them a
longer duration The history of this matter is somewhat singular, and worthy
observation. At the time of the union, the crime of treason in Scotland was,
by the Scots law, in many respects different from that of treason in England,
and particularly in its consequence of forfeitures of entailed estates, which was
more peculiarly English ; yet it seemed necessary that a crime so nearly affect
ing government should, both in its essence and consequences, bo put on the same
footing in both parts of the united kingdoms. In new-modelling these laws,
tho Scotch nation and the English house of commons struggled hard, partly to
maintain, and partly to acquire, a total immunity from forfeiture and corruption
of blood, •which the house of lords as firmly resisted. At length a compromise
was agreed to, which is established by this statute,—viz., that the same crimes,
and no other, should be treason in Scotland that are so in England ; and that
the English forfeitures and corruption of blood should tako place in Scotland
till the death of the then pretender, and then cease throughout the wholo
of Great Britain :(e) the lords artfully proposing this temporary clause, in
♦3851 *n0PeB> it i8 8aid,(/) that the prudence of succeeding parliaments would
' make it perpetual.(g') This has partly been done by the statute 17 Geo.
II c. 39, (mado in the year preceding the late rebellion,) the operation of these
indemnifying clauses being thereby still further suspended till the death of the
•ons of the pretender.(A)*
(•) Cbd. 9, 47, 22.
{*) Ibid. 8 1 9 W. III. c. 26. IS A 16 On II. c. 2$
(') Nov. 134, c. 13.
(•) Burnet's Hist. AJ>. 1709.
(")
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(•) Stat. 6 Ella, c 11. 18 Ella. o. 1.
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In petit treason and felony, the offender also foi ibits all his chauel interests
absolutely, and the profits of all estates of freehold during life; and, after his
death, all his lands and tenements in fee-simple (but not those »n tail) to the
crown, for a very short period of time; for the king shall have them for a yeai
and a day, and may commit therein what waste he pleases, which is called the
king's year, day and waste.(i) Formerly the king had only liberty of commit
ting waste on the lands of felons by pulling down their houses, extirpating
their gardens, ploughing their meadows, and cutting down their woods. Ana
a punishment of a similar spirit appears to have obtained in the Oriental coun
tries, from the decrees of Nebuchadnezzar and Cyrus in the books of Daniel(4)
and Ezra.(Z) which, besides the pain of death inflicted on the delinquents there
specified, ordain "that their houses shsil be made a dunghill." But, this tending
freatly to the prejudice of the public, it was agreed, in the reign of Henry the
irst, in this kingdom, that the king should have the profits of the land for one
year and a day, in lieu of the destruction he was otherwise at liberty to com
mit ;(?n) and therefore magna carta(n) provides that the king shall only hold
auch lands for a year and a day, and then restore them to the lord of the fee,
without any mention made of waste. But the statute 17 Edw. II. de prarogativa
regis seems to suppose that the king shall have his year, day, and waste, and
not the *year and day instead of waste; which Sir Edward Coke (and r*ogg
the author of the Mirror, before him) very justly look upon as an encroachment, though a very antient one, of the royal prerogative.(o) This year,
day, and waste are now usually compounded for, but otherwise they regularly
belong to the crown ; and, after their expiration, the land would have naturally
descended to the heir, (as in gavelkind tenure it still does,) did not its feodal
quality intercept such descent and give it by way of escheat to the lord. Those
forfeitures for felony do also arise only upon attainder; and therefore a felo de se
forfeits no land of inheritance or freehold, for he never is attainted as a felon.(p)
They
feitures
likewise
for treason,
relate so
back
as to
to the
avoid
time
all ofintermediate
the offence committed,
charges andasconveyances.
well as for
This may be hard upon such as have unwarily engaged with the offender; but
the cruelty and reproach must lie on the part; not of the law, but of the crimi
nal, who has thus knowingly and dishonestly involved others in his own
calamities.
These are all the forfeitures of real estates created by the common law, as
consequential upon attainders by judgment of death or outlawry. I here omit
the particular forfeitures created by the statutes of prcemunire and otheis,
because I look upon them rather as a part of the judgment and penalty inflicted
by the respective statutes than as consequences of such judgment, as in treason
and felony they are. But I shall just mention, as a part of the forfeiture of
real estates, the forfeiture of the profits of lands during life, which extends to
two other instances besides those already spoken of,—misprision of treason,^)
and striking in "Westminster hall, or drawing a weapon upon a judge there
sitting in the king's courts of justice.(r)
The forfeiture of goods and chattels accrues in every one of the higher kinds
(<) 2 Inrt. 37.
(•) Mlrr c 6, 1 2. 2 Init. 37.
(») Ch. ill. y. 20.
(») 3 Init. 66.
(') Cl>. Ti. T. 11.
W Ibid. 218.
(«•) Mirr. c. 4. J 16 Flet 1. 1, C 28.
(') Ibid. 141.
(») 9 Hon. Ill !. 22.
c. 39. limiting the periods when forfeiture for treason should be abolished, are repealed.
e)o that the law of ibrfeiture in cases of high treason is now the same as it was by the
common law, or as it stood prior to the seventh year of the reign of queen Anne.—
Cbristian.
Also, by 54 Geo. III. c. 145, no attainder for felony, except in high treason, petit
treason, murder, or abetting, ice. the same, shall extend to the disinheriting any heir,
nor to the prejudice of the right or title of any person, except the offender during his
life only ; and every person to whom the right or interest of any lands er tenements
ihould or might after the dnath of such offender have appertained, if no such attainder
had been, may enter thereon.—Chittt.
W3
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*3871 °f om3nce: m high treason or misprision *thereof, petit treason, felonies
' of all sorts, whether clergyable or not, self-murder or felony de se, petit
larceny, standing mute, and the above-mentioned offences of striking, &c. in
Westminster hall. For flight, also, on an accusation of treason, felony, or even
petit larceny, whether the party be found guilty or acquitted, if the jury find
the flight, the party shall forfeit his goods and chattels; for the very flight is an
offence carrying with it a strong presumption of guilt, and is at least an
endeavour to elude and stifle the course of justice prescribed by the law. But
the jury very seldom find the flight,(s) forfeiture being looked upon, since iho
vast increase of personal property of late years, as too large a penalty for
an offence to which a man is prompted by the natural love of liberty.4
There is a remarkable difference or two between the forfeiture of lands and
of goods and chattels. 1. Lands are forfeited upon attainder, and not before :
goods and chattels are forfeited by conviction. Because in many of the cases
where goods are forfeited there never is any attainder, which happens only
where judgment of death or outlawry is given : therefore in those cases the
forfeiture must be upon conviction or not at all; and, being necessarily upon
conviction in those, it is so ordered in all other cases; for the law loves uni
formity. 2. In outlawries for treason or felony, lands are forfeited only by the
judgment; but the goods and chattels are forfeited by a man's being first put in
the exigent, without staying till he is quinto exactus, or finally outlawed ; for the
feiture
secreting
of lands
himselfhas
so relation
long fromto justice
the time
is construed
of the facta committed,
flight in law.(<)
so as to
Theavoid
for
all subsequent sales and encumbrances ; but the forfeiture of goods and chattels
has no relation backwards, so that those only which a man has at the time of
conviction shall be forfeited. Therefore a traitor or felon may bona fide sell any
of his chattels, real or personal, for the sustenance of himself and family be^qoo-i tween the fact and conviction ;(u) for personal property is of *so fluctuJ ating a nature that it passes through many hands in a short time ; and
no buyer could be safe if he were liable to return the goods which he had
fairly bought provided any of the prior vendors had committed a treason or
felony. Yet if they be collusively and not bona fide parted with, merely to
defraud the crown, the law (and particularly the statute 13 Eliz. c. 5) will reach
them, for they are all the while truly and substantially the goods of the offender;
and as he, ii acquitted, might recover them himself, as not parted with for a
good consideration, so in case he happens to be convicted the law will recover
them for the king.
II. Another immediate consequence of attainder is the corruption of blood,
both upwards and downwards, so that an attainted person can neither inherit
lands or other hereditaments from his ancestors, nor retain those he is already
n possession of, nor transmit them by descent to any heir; but the same shall
escheat to the lord of the fee, subject to the king's superior right of forfeiture :
and the person attainted shall also obstruct all descents to his posterity,
wherever they are obliged to derive a title through him to a remoter an
cestor,(y)
This is one of those notions which our laws have adopted from the feodal
constitutions at the time of the Norman conquest, as appears from its being
unknown in those tenures which are indisputably Saxon, or gavelkind:
wherein, though by treason, according to the antient Saxon laws, the land is
forfeited to the king, yet no corruption of blood, no impediment of descents,
ensues; and, on judgment of mere felony, no escheat accrues to the lord. And
therefore, as every other oppressive mark of feodal tenure is now happily worn
away in these kingdoms, it is to be hoped that this corruption of blood, with all
(•) Staandt P. C. 183, b.
(•) 2 Hawk. P. C 454.
(') 3 iMt 232.
I") See book U. p. 261.
• By 7 & 8 Geo. IV. c. 28, s. 5, it is enacted " that where any person shall be indicted
for treason or felony, the jury impanelled to try such person shall not be charged to
inquire concerning his lands, tenements, or goods, nor whether he fled for such treason
o» felony." The practice had been wholly discontinued for some years.—Chittt.
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ts connected consequences, not only of present escheat, but ol future inca
pacities of inheritance even to the twentieth generation, may ii process of
time be abolished by act of parliament, as it stands upon a very different
footing from the forfeiture of lands for high *treason, affecting the r*ogg
king's person or government. And indeed the legislature has, from L
limo to time, appeared very inclinable to give way to so equitable a provision,
by enacting that in certain treasons respecting the papal supremacy(w) and the
public coin,(x) and in many of the new-made felonies created since the reign of
Henry the Eighth by act of parliament, corruption of blood shall be saved.
But as in some of the acts for creating felonies (and those not of the most
atrocious kind) this saving was neglected or forgotten to be made, it seems to
be highly reasonable and expedient to antiquate the whole of this doctrine by
one undistinguishing law: especially as, by the afore-mentioned statute of 7
Anne, c. 21, (the operation of which is postponed by statute 17 Geo. 1L c. 39,)
after the death of the sons of the late pretender no attainder for treason will
extend to the disinheriting any heir nor the prejudice of any person, other than
the offender himself, which virtually abolishes all corruption of blood for
treason, though (unless the legislature should interpose) it wiU •till continuo
for many sorts of felony.*

CHAPTEE XXX.
OF REVERSAL OF JUDGMENT.
*We are next to consider how judgments, with their several con- i-»qqa
nocted consequences of attainder, forfeiture, and corruption of blood, t
may be set aside. There are two ways of doing this ; either by falsifying oi
reversing the judgment, or else by reprieve or pardon.
A judgment may be falsified, reversed, or avoided, in the first place, without a
writ of error, for matters foreign to or dehors the record,—that is, not apparent
upon the face of it; so that they cannot be assigned for error in the superior
court, which can only judge from what appears in the record itself; and there
fore if the whole record be not certified, or not truly certified, by the inferior
court, the party injured thereby (in both civil and criminal cases) may allege a
diminution of the record, and cause it to be rectified. Thus, if any judgment
whatever be given by persons who had no good commission to proceed against
the person condemned, it is void, and may be falsified by showing the special
matter without writ of error.1 As where a commission issues to A. and B. and
twelve others, or any of them, of which A. or B. shall be one, to take and try
indictments, and any of the other twelve proceed without the interposition or
(» Stat. 6 Mi* c. 1.
(•) Stat. 5 Hi*. 0. 11. 18 Mi*, c. 1. 8 A 9 W. II I. c aj.
16 * 16 0«a. IL a 28.
* These statutes were, however, repealed, by stat. 39 Geo. III. c. 93 ; but, by stat. 54
Geo. III. c. 145, corruption of blood was abolished in all cases except the crimes of high
treason and murder ; and, by statute 3 & 4 W. IV. c. 106, s. 10, it is enacted that cor
ruption of blood on attainder shall not obstruct descents to the posterity of the offender
where they are obliged to derive a title through him or her to a remoter ancestor.—
Stewart.
1 That is, if such judgment comes collaterally in question in any other cause or court,
the party against whom it is used may so avoid it. But I do not see how it can be
directly reversed, except by writ of error, either for error in fact—in which case it
would lie before the same court, and the fact would be alleged—or for error in law.
The case put of persons proceeding to judgment without a good commission is one ot
those decided illegalities for which the law seems to afford no preventive remedy : they
who do so subject themselves, indeed, to punishments afterwards ; but in the mean time
they are acting in defiance of law, and are not, indeed, a court, to or from which any
appeal can be formally made.—Coleridue.
•AC
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*391 1 P1"6861106 *°f either A. or B.,—in this case all proceedings, trials, conJ victions, and judgments are void for want of a proper authority in the
commissioners, and may he falsified upon bare inspection without the trouble
of a writ of error ;(<z) it being a high misdemeanour in the judges so proceeding,
and little, if any tning, short of murder in them all, in case the person so
attainted be executed and suffer death. So likewise if a man purchases land
of another, and afterwards the vendor is, either by outlawry or his own con
fession, convicted and attainted of treason or felony previous to the sale or
alienation, whereby such land becomes liable to forfeiture or escheat, now, upon
any trial, the purchaser is at liberty, without bringing any writ of error, tofalsify not only the time of the felony or treason supposed, but the very point
of the felony or treason itself, and is not concluded by the confession or the
outlawry of the vendor, though the vendor himself is concluded, and not suf
fered now to deny the fact, which he has by confession or flight acknowledged
But if such attainder of the vendor was by verdict, on the oath of his peers,
the alienee cannot be received to falsify or contradict the fact of the crime com
mitted, though he is at liberty to prove a mistake in time, or that the offence
was committed after the alienation, and not before.(6)
Secondly, a judgment may be reversed by writ of error;* which lies from all
inferior criminal jurisdictions to the court of king's bench, and from the king's
bench to the house of peers; and may be brought for notorious mistakes in the
judgment or other parts of the record : as where a man is found guilty of per
jury and receives the judgment of felony; or for other less palpable errors, such
as any irregularity, omission, or want of form in the process of outlawry, or
proclamations; the want of a proper addition to the defendant's name, according
to the statute of additions; for not properly naming the sheriff or other officer
of the court, or not duly describing where his county court was held; for laying
*399 1 an on7ence committed in the time of the late king to be done *against
J the peace of the present; and for other similar causes, which (though al
lowed out of tenderness to life and liberty) are not much to the credit or ad
vancement of the national justice. These writs of error to reverse judgments,
in case of misdemeanours are not to be allowed, of course, but on sufficient pro
bable cause shown to the attorney-general; and then they are understood to be
grantable of common right and ex debito justitia. But writs of error to reverse
attainders in capital cases are only allowed ex gratia; and not without express
warrant under the king's sign-manual, or at least by the consent of the attorneygeneral.(c) These, therefore, can rarely be brought by the party himself, espe
cially where he is attainted for an offence against the state ; but they may be
brought by his heir or executor after his death, in more favourable times; which
may he some consolation to his family. But the easier and more effectual way is,.
Lastly, to reverse the attainder by act of parliament. This may be and hath
been frequently done upon motives of compassion, or perhaps from the zeal of
the times, after a sudden revolution in the government, without examining tooclosely into the truth or validity of the errors assigned. And sometimes, though
the crime be universally acknowledged and confessed, yet the merits of the
criminal's family shall after his death obtain a restitution in blood, honours, and
estate, or some or one of them, by act of parliament; which (so far as it ex
tends) has all the effect of reversing the attainder without casting any reflec
tions upon the justice of the preceding sentence.
The effect of falsifying or reversing an outlawry is, that the party shall be in
the same plight as if he had appeared upon the capias; and, if it be before plea
pleaded, he shall be put to plead to the indictment; if after conviction, he shall
receive the sentence of the law; for all the other proceedings, except only the
(•) J Hawk. P. a 459.
(») 3 Imt 231. 1 Hal. P. a 861.
(•) 1 Vera. 170, 175.
* See the history and nature of writs of error in criminal cases stated by lord Mansfield
with great ability and clearness, in 4 Burr. 2550, 2551, 2552. As to the mode and practic*
*t obtaining the writ, see 1 Chitt. C. L. 2d ed. 74f to 751.—Chittt.
cue

Chap. 31]

PUBLIC WRONGS.

392

process of outlawry for his non-appearance, *remain good and effectual r*gog
as before. But when judgment pronounced upon conviction is falsified *or reversed, all former proceedings are absolutely set aside, and the party stands
as if he had never been at all accused; restored in his credit, his capacity, his
blood, and his estates; with regard to which last, though they may be granted
away by the crown, yet the owner may enter upon the grantee with as little
ceremony as he might enter upon a disseisor. (d) But he still remains liable to
another prosecution for the same offence; for the first being erroneous, he never
was in jeopardy thereby.

CHAPTER XXXI.
OF REPRIEVE AND PARDON.
♦The only other remaining ways of avoiding the exevution of the r*jjy4
judgment are by a reprieve or a pardon; whereof the former is temporary only, the latter permanent.
I. A reprieve1 (from reprendre, to take back) is the withdrawing of a sentence
for an interval of time, whereby the execution is suspended. This may be, first,
ex arbitrio judicis, either before or after judgment; as where the judge is not
satisfied with the verdict, or the evidence is suspicious, or the indictment is in
sufficient, or he is doubtful whether the offence be within clergy; or sometimes,
if it be a small felony, or any favourable circumstances appear in the criminal's
character, in order to give room to apply to the crown for either an absolute or
conditional pardon. These arbitrary reprieves may be granted or taken off by
the justices of gaol-delivery, although their session be finished and their com
mission expired; but this rather by common usage than of strict right.(a)
Reprieves may also be ex necessitate legis: as where a woman is capitally con
victed and pleads her pregnancy : though this is no cause to stay the judgment,
yet it is to respite the execution till she be delivered. This is a mercy r*3Qc
♦dictated by the law of nature, in favorem prolis ; and therefore no part *■
of the bloody proceedings in the reign of queen Mary hath been more justly
detested than the cruelty that was exorcised in the island of Guernsey of burning
a woman big with child; and when, through the violence of the flames, the
infant sprang forth at the stake and was preserved by the bystanders, after
some deliberation of the priests who assisted at the sacrifice, they cast it again
into the fire as a young heretic.(6) A barbarity which they never learned from
the laws of antient Rome; which direct,(c) with the same humanity as our own,
" quod prcegnantis mulieris damnatce poena differatur, quod pariat :" which doctrine
has also prevailed in England as early as the first memorials of our law will
reach.(d) In case this plea bo made in stay of execution, the judge must direct
a jury of twelve matrons or discreet women to inquire the fact; and if thoy
bring in their verdict quick with child, (for barely with child, unless it bo alive in
the womb, is not sufficient,) execution shall be stayed generally till the next ses
sion; and so from session to session till either she is delivered or proves by the
course of nature not to have been with child at all. But if she once hath had
(*) 2 Hawk. P. 0. 482.
(•) Ft. 48, 19, 8.
(•) 2 Hal. P. C. 412.
{*) Flet. L 1, e. 88.
(») Fox, Acta and Moo.
1 As to reprieves in eeneral, gee 1 Hale, 368 to 370. 2 Hale, 411 to 412. Hawk. b. ii.
c. 51, 88. 8, 9, 10. Williams, J., Execution and Reprieve. 1 Chitt. C. L. 757 to 762.
In addition to the reprieves mentioned by the learned commentator is that ex mm
into regis, or from the mere pleasure of the crown, expressed in any way to the court by
whom the execution is to be awarded. 2 Hale, 412. 1 Hale, 368. Hawk. b. ii. c. 51, ».
8.—Cbittt.
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the benefit of this reprieve and been delivered, and afterwards ioconies preg
nant again, she shall not be entitled to the benefit of a further respite for that
cause.(e) For she may now be executed before the child is quick in the womb,
and shall not, by her own incontinence, evade the sentence of justice.*
Another cause of regular reprieve is, if the offender becomes non compos be
tween the judgment and the award of execution ;(/) for regularly, as was for
merly^) observed, though a man be compos when he commits a capital crime, yet
if he becomes non compos after, he shall not be indicted; if after indictment, he
shall not be convicted; if after conviction, he shall not receive judgment; if after
*1P.fil judgment, he *shall not be ordered for execution: for "furiosus solo
J furore punitur," and the law knows not but he might have offered some
reason, if in his senses, to have stayed these respective proceedings. It is there
fore an invariable rule, when any time intervenes between the attainder and the
award of execution, to demand of the prisoner what he hath to allege why exe
cution should not be awarded against nim; and if he appears to be insane, the
judge in his discretion may and ought to reprieve him.* Or the party may
plead in bar of execution; which plea may be either pregnancy, the king's
pardon, an act of grace, or diversity of person, viz., that he is not the same as
was attainted and the like. In this last case a jury shall be impanelled to try
this collateral issue, namely, the identity of his person; and not whether guilty
or innocent; for that has been decided before. And in these collateral issues the
trial shall be instanter,(h) and no time allowed the prisoner to make his defence
or produce his witnesses, unless he will make oath that ho is not the person
attainted :(f) neither shall any peremptory challenges of the jury be allowed the
prisoner ;(f) though formerly such challenges were held to be allowable when
ever a man's life was in question.(A)
II. If neither pregnancy, insanity, non-identity, nor other plea will avail to
avoid the judgment and stay the execution consequent thereupon, the last and
surest resort is in the king's most gracious pardon; the granting of which is the
most amiable prerogative of the crown. Law (says an able writer) cannot be
framed on principles of compassion to guilt; yet justice, by the constitution of
England, is bound to be administered in mercy : this is promised by the king in
his coronation-oath, and it is that act of his government which is the most
personal and most entirely his own. (J) The king himself condemns no man;
that rugged task he leaves to his courts of justice : the great operation of his
*3Q7 1 8Ceptre is *mercy. His power of pardoning was said by our Saxon an-I cestors(wi) to be derived a lege suce dignitatis: and 't is declared in parlia
ment, by statute 27 Hen. VIII. c. 24, that no other person hath power to pardon
or remit any treason or felonies whatsoever : but that the king hath the whole
and sole power thereof, united and knit to the imperial crown of this realm.(n)
This is indeed one of the great advantages of monarchy in general above any
other form of government : that there is a magistrate who has it in his power
to extend mercy wherever he thinks it is deserved; holding a court of equity in
his own breast to soften the rigour of the general law in such criminal cases as
(•) 1 Hal. P. C. 3C9.
(•) Staundt P. C. 163. Co. Litt. 157. Hall. Sum. 269.
(/)
Ibid.page
370 2.1.
<<)
of Forfeit,
Ml
(>)' See
(■) Law
LL. Edw.
Qmf.99.
c. 19.
(*) 1 Sid. 72. See Appendix, \ 3.
(•) And this power belongs only to a king de factn,
(*) Fort. 42.
not to a king de jure daring the time of usurpation.
(•>) 1 Lot. 61. Fort. 42, 46.
Abr. tit charter de pardon, 22.
* It is usual for the clerk of assize to ask women who receive sentence of death if they
have any thing to say why execution shall not be awarded according to the judgment.
As the execution of the law in the first instance is respited not from a regard for the
mother, but from tenderness towards the innocent infant, if, then, it should happen that
ehe become quick of a second child, this surely is as much an object of compassion and
humanity as the fitst.—Christian.
* The law is more precisely stated at page 25. Supposing the party to have been sane
at the commission f>f the crime, there can be no objection to indicting him though he
may become insane before the bill is preferred ; because if he were in his senses he could
not be heard to allege any thing against the indictment before the grand jury. See th«
provisions on this subject now made bv the 39 & 40 Geo. III. c. 94.—Coleridgr.
608

Chap. 81.]

PUBLIC WEONGS.

3y/

merit an exemption from punishment. Pardons (according to some theorists)(o)
should be excluded in a perfect legislation where punishments are mild but cer
tain ; for that the clemency of the prince seems a tacit disapprobation of the
laws. But the exclusion of pardons must necessarily introduce a very dangerous
power in the judge or jury, that of construing the criminal law by the spirit
instead of the letter;(p) or else it must be holden, what no man will seriously
avow, that the situation and circumstances of the offender (though they alter
not the essence of the crime) ought to make no distinction in the punishment
In democracies, however, this point of pardon can never subsist, for there nothing
higher is acknowledged than the magistrate who administers the laws; and it
would be impolitic for the power of judging and of pardoning to centre in one
and the same person. This (as the president Montesquieu ODserves)(g) would
oblige him very often to contradict himself, to make and to unmake his deci
sions : it would tend to confound all ideas of right among the mass of the people ;
as they would find it difficult to tell whether a prisoner were discharged by his
innocence or obtained a pardon through favour. In *Holland, therefore, r +nqa
if there be no stadtholder, there is no power of pardoning lodged in any 'other momber of the state. But in monarchies the king acts in a superior
sphere; and though he regulates the whole government as the first mover, yet
he does not appear in any of the disagreeable or invidious parts of it. When
ever the nation see him personally engaged, it is only in works of legislature
magnificence, or compassion. To him, therefore, the people look up as the foun
tain of nothing but bounty and grace; and these repeated acts of goodness,
coming immediately from bis own hand, endear the sovereign to his subjects,
and contribute more than any thing to root in their hearts that filial affection
and personal loyalty which are the sure establishment of a prince.
Under this head of pardons, let us briefly consider, 1. The object ofpardon ;
2. The manner of pardoning; 3. The method of allowing a pardon ; 4. The effect
oi such pardon when allowed.
1. And, first, the king may pardon all offences merely against the crown or
the public; excepting, 1. That, to preserve the liberty of the subject, the com
mitting any man to prison out of the realm is, by the habeas corpus act, 31 Car.
II. c. 2, made a praemunire, unpardonable even by the king. Nor, 2. can the
king pardon where private justice is principally concerned in the prosecution
of offenders : " non potest, rex gratiam facere cum injuria et danxno aliorum."(r)
Therefore, in appeals of all kinds, (which are the suit not of the king but of the
party injured,) the prosecutor may release, but the king cannot pardon.(a)
Neither can he pardon a common nuisance while it remains unredressed, or so
as to prevent an abatement of it, though afterwards he may remit the fine : be
cause, though the prosecution is vested in the king to avoid multiplicity of suits,
yet (during its continuance) this offence savours more of the nature of a private
*injury to each individual in the neighbourhood than of a public
wrong. (<) Neither, lastly, can the king pardon an offence against a [*399
Eopular or penal statute after information brought; for thereby the informer
ath acquired a private property in his part of the penalty.(u)
There is also a restriction of a peculiar nature that affects the prerogative of
pardoning in case of parliamentary impeachments : viz., that the king's pardon
cannot be pleaded to any such impeachment so as to impede the inquiry and
stop the prosecution of great and notorious offenders. Therefore, when, in the
reign of Charles the Second, the earl of Danby was impeached by the house of
commons of high treason and other misdemeanours, and pleaded the king's
pardon in bar of the same, the commons alleged(j;) "that there was no precedent
that ever any pardon was granted to any persons impeached by the commons
of high treason or other high crimes, depending the impeachment ;" and there
upon resolved(w) " that the pardon so pleaded was illegal and void, and ought
(•) Bfocnr. ch. 46.
(O 2 H»wk. P. C 391.
(r) Ibid. cb. 4.
(•) 8 Inst. 238.
(I) Sp. L. b. Ti. c. 5
(») Com. Jour. April 28, 1879.
(') 3 Inat. 236.
(•) aid. May 6, 1678.
(•) Ibid. 237.
Vol. IL—39
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not to be allowed in bar of the impeachment of the commons of England f for
which resolution they assigned(a.) this reason to the house of loids,—" that the
Retting up a pardon to be a bar of an impeachment defeats the whole use and
effect of impeachments : for, should this point be admitted or stand doubted, it
would totally discourage the exhibiting any for the future ; whereby the chief
institution for the preservation of the government would be destroyed." Soon
after the revolution, the commons renewed the same claim, and voted(y) " that a
pardon is not pleadable in bar of an impeachment." And at length it was
enacted by the act of settlement, 12 & 13 W. III. c. 2, " that no pardon under
the great seal of England shall be pleadable to an impeachment by the commons
in parliament." But, after the impeachment has been solemnly heard and de*4001 termined, it is not understood that the *king's royal grace is further re•* strained or abridged ; for, after the impeachment and attainder of the
six rebel lords in 1715, three of them were from time to time reprieved by the
crown,
2. Asand
to the
at length
mannerreceived
of pardoning.
the benefit
1. First,
of theitking's
mustmost
be under
gracious
the great
pardon.*
seal.
A warrant under the privy seal, or sign-manual, though it may be a sufficient
authority to admit the party to bail in order to plead the king's pardon, when
obtained in proper form, yet is not of itself a corxplete irrevocable pardon.(s)*
(•) Com. Joor. May 26, 1679.
(») Ibid. Juk 6, 1689.
(•) S guts Trials, 166, 173.
4 The following remarkable record, in which it is both acknowledged by the commons
and asserted by the king, proves that the king's prerogative to pardon delinquents con
victed in impeachments is as ancient as the constitution itself :—
Item prie fa commune a nostre dit seigneur le roi que nul pardon soil grants a nully persone, petit
ne grande, q'ont est de son counseil et sermentez, el soni empeschez en cest present parlement de vie M
de membre, fyn ne de raunceon, de forfaiture des terres, tennemenz, biens, ou chateaux, lesqueux tent
ou serront trovez en aucun defaut encontre leur ligeance, et la tenure de leur dil serement : mats <fih
ne serront jammes conseUlers ne officers du roi, mais en tout nusiez de la courte le roi et de conseu a*
touz jours. Et tur ceo soit en present parlement fait estatut s'it plest au roi, et de louz autres en
temps a venir en cos semblables, pur profit du roi et du roialme.
Jiesponsio.—Le roi ent fra sa volente, come mieltz lui semblera. Rot. Pari. 50 Edw. III. n. 181.
After the lords have delivered their sentence of guilty, the commons have the powei
of pardoning the impeached convict, by refusing to demand judgment against him ; for
no judgment can be pronounced by the lords till it is demanded by the commons. Lord
Macclesfield was found guilty without a dissenting voice in the house of lords ; but when
the question was afterwards proposed in the house of commons that this Iwuse will demand
judgment of the lords against Thomas earl of Macclesfield, it occasioned a warm debate ; but
(the previous question being first moved) it was carried in the affirmative by a majority
of 136 voices against 65. Com. Jour. May 27, 1725. 6 H. T. R. 762. In lord Strafford's
trial, the commons sent the following message to the lords:—"That this house hold it
necessary and fit that all the members of theliouse may be present at trial : to the end
every one may satisfy his own conscience in the giving of their vote to demand judg
ment." Commons' Journal, 11th of March, 1640.
In the impeachment of Warren Hastings, Esq., it was decided, after much serious and
learned investigation and discussion, by a very great majority in each house of parlia
ment, that an impeachment was not abated by a dissolution of the parliament, though
almost all the legal characters of each house voted in the minorities.—Christian.
* By 7 & 8 Geo. IV. c. 28, s. 13, it is enacted " that where the king's majesty shall be
pleased to extend his royal mercy to any offender convicted of felony, punishable with
death or otherwise, and by warrant under his royal sign-manual, countersigned by one
of his principal secretaries of state, shall grant to such offender either a free or con
ditional pardon, the discharge of Buch offender out of custody in the case of a free
pardon, and the performance of the condition in the case of a conditional pardon, shall
have the effect of a pardon under the great seal for such offender as to the felony for
which such pardon shall be so granted. Provided, always, that no free pardon, nor any
such discharge in consequence thereof, nor any conditional pardon, nor the performance
of the condition thereof in any of the cases aforesaid, shall prevent or mitigate the
punishment to which the offender might otherwise be lawfully sentenced on a subse
quent conviction for any felony committed after the granting of any such pardon."
This section is in substance a re-enactment of sect. 1 of the unrepealed statute 6 Geo. IV
c. 25, with the exception „of the proviso, which is new.
By 39 Geo. III. c. 47, the king may authorize the governor of any place to which con*ict» are transported to remit, either absolutely or conditionally, the whole »r any pan
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2. Next, it is a general rule that wherever it may reasonably be presumed the
king is deceived, the pardon is void.(a) Therefore any suppression of truth, or
suggestion of falsehood, in a charter of pardon will vitiate the whole ; for the
king was misinformed. (6) 3. General words have also a very imperfect effect
in pardons. A pardon of all felonies will not pardon a conviction or attainder
of felony, (for it is presumed the king knew not of those proceedings,) but the
conviction or attainder must be particularly mentioned ;(c) and a pardon of
felonies will not include piracy/rf) for that is no felony punishable at the
common law. 4. It is also enacted, by statute 13 Eic. II. st. 2, c. 1, that no par
don for treason, murder, or rape shall be allowed unless the offence be particu
larly specified therein ; and particularly in murder it shall be expressed whether
it was committed by lying in wait, assault, or malice prepense. Upon which
Sir Edward Coke observes(fi) that it was not the intention of the parliament
that the king should ever pardon murder under these aggravations; and there
fore they prudently laid the pardon under these restrictions, because they
did not conceive it possible that the king would ever excuse an offence by
name, which was attended with such high aggravations. And it is remarkable
enough, that there is no precedent of a pardon in the register for any other
homicide than that *which happens se defendendo or per infortunium : to p
which two species the king's pardon was expressly confined by the sta- L
tutes 2 Edw. III. c. 2 and 14 Edw. III. c. 15, which declare that no pardon of
homicide shall be granted but only where the king may do it by the oath of his
crown ; that is to say, where a man slayeth another in his own defence or by
misfortune. But the statute of Bichard the Second, before mentioned, enlarges,
by implication, the royal power, provided the king is not deceived in the
intended object of his mercy. And therefore pardons of murder were always
granted with a non obstante of the statute of king Bichard, till the time of the
revolution, when, the doctrine of non obstantes ceasing, it was doubted whether
murder could be pardoned generally; but it was determined by the court of
king's bench (/) that the king may pardon on an indictment of murder as well
as a subject may discharge an appeal. Under these and a few other restrictions,
it is a general rule that a pardon shall be taken most beneficially for the subject,
and most strongly against the king.
A pardon may also be conditional; that is, the king may extend his mercy
upon what terms he pleases, and may annex to his bountv a condition, either
precedent or subsequent, on the performance whereof the validity of the pardon
will depend; and this by the common law.(<7) Which prerogative is daily
exerted in the pardon of felons on condition of being confined to hard labour
for a stated time, or of transportation to some foreign country for life or for a
term of years ; such transportation or banishment(A) being allowable and war
ranted by the habeas corpus act, 31 Car. II. c. 2, § 14, and both the imprisonment
and transportation rendered more easy and effectual by statutes 8 Geo. III. c.
15, and 19 Goo. III. c. 74.*
(•) 2 Hawk. P. C. 383.
(/) Salk. 499.
(») 3 Inst. 238.
(») 2 Hawk. P. C 894.
(•) 2 Hawk. V. C 383.
(») Transportation is said (Bar. 352) to hare been t
(*)
(•) 31 Inst.
Hawk.236.
P. C. 99.
Inflicted aa a punishment by statute 39 Elix. c. 4.
of their term of transportation ; which remission shall be of the same effect as if hia
majesty had signified his intention of mercy under the sign-manual ; and the names of
such convicts are to be inserted in the next general pardon which shall pass the great
■eal.
And, by sect. 26 of the 5 Geo. IV. c. 84, it is enacted that a felon under sentence or
order of transportation, receiving a remission of the sentence from the governor of New
South Wales, or any other colony, who may be authorized to grant the same while such
felon shall reside in a place where he may lawfully reside under such sentence, order,
or remission, may sue for the recovery of any property acquired by him since his con
viction, or for any damage or injury sustained by him. This enactment was introduced
shortly after the decision of the court of King's Bench in the case of Bullock vs. Dcdds,
2 B. & A. 258.—Cuittt.
•The 8 Geo. III. c. 15 is repealed by the 5 Geo. IV. c. 84, and the 19 Geo. III. c. 74
by the 7 & 8 Geo. IV. c. 27. And, by 9 Geo. 1 V. c. 32. s. 3, reciting that it is expedient to
ill
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3. With regard to the n anner of jllovring pardons, we may observe that a
•40'' 1 Pard°n Dy act °f parliament is more *beneficial than by the king's charJ ter ; for a man is not bound to plead it, but the court must ex officio take
notice of it
neither can he lose the benefit of it by his own laches or negli
gence, as he may of the king's charter of pardon.(A:) The king's charter of
pardon must be specially pleaded, and that at a proper time ; for if a man is
indicted, and has a pardon in his pocket, and afterwards puts himself upon his
trial by pleading the general issue, he has waived the benefit of such pardon. (7)
But if a man avails himself thereof as soon as by course of law he may, a pardon
may either be pleaded upon arraignment, or in arrest of judgment, or, in the
present stage of proceedings, in bar of execution. Antiently, by statute 10
Edw. III. c. 2, no pardon of felony could be allowed unless the party found
sureties for the good behaviour before the sheriff and coroners of the county.(»T>
But that statute is repealed by the statute 546 W. and M. c. 13, which, instead
thereof, gives the judges of the court a discretionary power to bind the criminal
pleading such pardon to his good behaviour, with two sureties, for any term
not exceeding seven years.
4. Lastly, the effect of such pardon by the king is to make the offender a new
man ; to acquit him of all corporal penalties and forfeitures annexed to that
offence for which he obtains his pardon ; and not so much to restore bis former,
as to give him a new, credit and capacity. But nothing can restore or purify
the blood when once corrupted, if the pardon be not allowed till after at
tainder, but the high and transcendent power of parliament. Yet if a person
attainted receives the king's pardon, and afterwards hath a son, that son may
be heir to his father, because the father, being made a new man, might transmit
new inheritable blood ; though had he been born before the pardon he could
never have inherited at all.(n)'

CHAPTEK XXXII.
OF EXECUTION.
•Ann
'There now remains nothing to speak of but execution; the compleJ tion of human punishment. And this, in all cases, as well capital as
otherwise, must be performed by the legal officer, the sheriff or his deputy ;
whose warrant for so doing was antiently by precept under the hand and seal
of the judge, as it is still practised in the court of the lord high steward upon
the execution of a peer ;(a) though in the court of the peers in parliament it is
done by writ from the king.(fc) Afterwards it was established^) that in case
of life the judge may command execution to be done without any writ. And
0 Fort. 43.
(») See book ii. page 251.
(*) 2 UuwV. P. C 397.
(«) 2 Hal. P. C. 4©9.
(')
Ibid.
896.
(»)
See Appendix,
(«) Salk. 499.
(•) Finch,
L. 478. \ 6.
jirevent all doubts respecting the civil rights of persons convicted of felonies not capital,
who have undergone the punishment to which they were adjudged, it is enacted that
where any offender hath been or shall be convicted of any felony not punishable with
death, and hath endured or shall endure the punishment to which such offender halii
been or shall be adjudged for the same, the punishment so endured hath and shall have
the like effects and consequences as a pardon under the great seal as to the felony
whereof the offender was so convicted : provided, always, that nothing therein contained,
nor the enduring of such punishment, Bhall prevent or mitigate any punishment to
which the offender might otherwise be lawfully sentenced on a subsequent conviction
for any other felony.
' A son born after the attainder may inherit if he has no elder brother living born
before the attainder ; otherwise the land will escheat pro defectu hceredis. 1 Hal. P. C. 358.
—Cubistian.
(ill
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now the usage is for the judge to sign the calendar, or list of all the prisoners'
names, with their separate judgments in the margin, which is left with the
sheriff. As for a capital felony, it is written opposite to the prisoner's name,
"let him be hanged by the neck;" formerly, in the days of Latin and abbre
viation,^) "sus per col." iov li suspendatur per collum."—And this is the only
warrant that the sheriff has for so material an act as taking away the life of
another.(e) It may certainly afford matter of speculation that in civil causes
there should be such a variety of writs of execution to recover a trifling debt,
issued in the king's name and under the seal of the court, without which the
sheriff *cannot legally stir one step; and yet that the execution of a r*4f)4
man, the most important and terrible task of any, should dopend upon ^
a marginal note.1
The sheriff, upon receipt of his warrant, is to do execution within a con
venient time; which in the country is also left at large. In London, indeed, a
more solemn and becoming exactness is used, both as to the warrant of exe
cution and the time of executing thereof: for the recorder, after reporting to
the king in person the case of the several prisoners, and receiving his royal
pleasure that the law must take its course, issues his warrant to the sheriffs,
directing them to do execution on the day and at the place assigned.(/)' And
in the court of king's bench, if the prisoner be tried at the bar, or brought
there by habeas corpus, a rule is made for his execution, either specifying the
time and place,(^) or leaving it to the discretion of the sheriff.(A) And
throughout the kingdom, by statute 25 Geo. II. c. 37, it is enacted that, in case
of murder, the judge shall in his sentence direct execution to be performed on
the next day but one after sentence passed.(i) But, otherwise, the time and
place of execution are by law no part of the judgment.(A:)s It has been well
observed(i) that it is of great importance that the punishment should follow
the crime as early as possible ; that the prospect of gratification or advantage
which tempts a man to commit the crime should instantly awake the attendant
idea of punishment. Delay of execution serves only to separate these ideas ;
and then the execution itself affects the minds of the spectators rather as a
terrible sight than as the necessary consequence of transgression.
The sheriff cannot alter the manner of the execution by substituting one death
O Staundf. P. C. 182.
(») See Appendix, \ 3.
(•) 6 Mod. 22.
(<) See page 202.
it) See Appendix, \ 4.
(*) So held by the twelve judgoa, Mich. 10 Geo. ILL
(») State Trials, Ti. 332. Jolt. 43.
(>) Becoar. ch. 19.
1 Though it be true that a marginal note of a calendar, signed by the judge, is the only
warrant that the sheriff has for the execution of a convict, yet it is made with more
caution and solemnity than is represented by the learned commentator. At the end of
the assizes the clerk of assize makes out in writing four lists of all the prisoners, with
separate columns, containing their crimes, verdicts, and sentences, leaving a blank
column, in which, if the judge has reason to vary the course of the law, he writes oppo
site the names of the capital convicts, to be reprieved, respited, transported, &c. These four
calendars, being first carefully compared together by the judge and the clerk of assize,
are signed by them, and one is given to the sheriff, one to the gaoler, and the judge and
the clerk of assize each keep another. If the sheriff receives afterwards no special order
from the judge, he executes the judgment of the law in the usual manner, agreeably to
the directions of his calendar. In every county this important subject is settled with
great deliberation by the judge and the clerk of assize before the judge leaves the assizetown ; but probably in different counties, with some slight variations, as in Lancashire,
no calendar is left with the gaoler, but one is sent to the secretary of state.
If the judge thinks it proper to reprieve a capital convict, he sends a memorial or cer
tificate to the king's most excellent majesty, directed to the secretary of state's office, stating
that, from favourable circumstances appearing at the trial, he recommends him to his
majesty's mercy, and to a pardon, upon condition of transportation or some slight
punishment. This recommendation is always attended to.—Christian.
1 Bat now, by stat. 1 Vict. c. 77, s. 1, no report is to be made to her majesty of the
case of any capital convict at the central criminal court ; but, by sect. 5, the court shall
of its own authority direct execution to be done on offenders.—Stewart.
' See 3 Burr. 1812. And even the above statute is only directory as to awarding the
day of execution, and does not rende? it an essential requisite. Buss. & R. C. C. 230.—
CaiTrT.
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for another, without being guilty of felony himself, as has been formerly said (m)
♦4051 ^* 1S
a's0 *">y
-^ward Coke(n) and Sir Matthew Hale(o) that
^ even the king cannot change the punishment of the law by altering the
hanging or burning into beheading; though when beheading is part ot the
sentence the king may remit the rest. And, notwithstanding some examples
to the contrary, Sir Edward Coke stoutly maintains that -judicandum est legibus,
non exemplis." But others have thought,(/>) and more justly, that this preroga
tive, being founded in mercy, and immemorially exercised by the crown, is part
of the common law. For hitherto, in every instance, all these exchanges have
been for more merciful kinds of death ; and how far this may also fall within
the king's power of granting conditional pardons—viz., by remitting a severe
kind of death, on condition that the criminal submits to a milder—is a matter
that may bear consideration. It is observable that when lord Stafford was
executed for the popish plot in the reign of king Charles the Second, the then
sheriffs of London, having received the king's writ for beheading him, petitioned
the house of lords for a command or order from their lordships how the said
judgment should be executed; for, he being prosecuted by impeachment, they
entertained a notion (which is said to haveDeen countenanced by lord Bussel)
that the king could not pardon any part of the sentence.(5) The lords reBolved(r) that the scruples of the sheriffs were unnecessary, and declared that
the king's writ ought to be obeyed. Disappointed of raising a flame in that
assembly, they immediately signified(s) to the house of commons, by one of the
members, that they were not satisfied as to the power of the said writ. That
house took two days to consider of it, and then(£) sullenly resolved that the
house was content that the sheriff do execute lord Stafford, by severing his head
from his body. It is further related, that when afterwards the same lord Bussel
was condemned for high treason upon indictment, the king, while he remitted
*40fi J1 nowignomini°u8
find that heP8,1^
wasofpossessed
the *sentence,
of that
observed
prerogative
" that his
which
lordship
in thewould
case
of lord Stafford he had denied him."(u) One can hardly determine (at this
distance from those turbulent times) which most to disapprove of, the indecent
and sanguinary zeal of the subject, or the cool and cruel sarcasm of the
sovereign.
To conclude: it is clear that if, upon judgment to be hanged by the neck till
he is dead, the criminal be not thoroughly killed, but revives, the sheriff must
hang him again.(to) For the former hanging was no execution of the sentence ;
and, if a false tenderness were to be indulged in such cases, a multitude of col
lusions might ensue. Nay, even while abjurations were in force,(x) such a
ariminal, so reviving, was not allowed to take sanctuary and abjure the realm ;
out his fleeing to sanctuary was held an escape in the officer.(y)
And, having thus arrived at the last stage of criminal proceedings, or exe
cution, the end and completion of human punishment, which was the sixth and
last head to be considered under the division of public wrongs, the fourth and
last object of the laws of England, it may now seem high time to put a period
to these commentaries, which the author is very sensible have already swelled
to too great length. But he cannot dismiss the student, for whose use alone
these rudiments were originally compiled, without endeavouring to recall to hia
memory some principal outlines of the legal constitution of this country, by a
short historical review of the most considerable revolutions that have happened
in the laws of England from the earliest to the present times. And this task
he will attempt to discharge, however imperfectly, in the next or concluding
chapter.
(-) See piigo 179.
(•) Com. Jour. Dee. 21, 1680.
(»)
(')
Dee.366.
23, 1680.
(•) 23 Inet,
Hal. P.62.C 412.
(») Ibid.
2 Home,
(»)Foet. 270. V. N. B. 244, h. 19 Bjm. FcmL 234.
(•) 2 Hal. P. C. 412. 2 Hawk. P. C 463.
(f) 2 Hume. Hiat of <J. B. 328.
(•) See page 326.
(') LordV Jour. De< 21, 1680.
l») Fit*. Abr. tit Cbrone, 33. Finch, L. 467.
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CHAPTER XXXIII.
OF THE RISE, PROGRESS, AND GRADUAL IMPROVEMENTS OF THE LAWS
OF ENGLAND.
•Before we enter on the subject of this chapter, in which I propose,
by way of supplement to the whole, to attempt an historical review of [*407
the most remarkable changes and alterations that have happened in the laws
of England, I must first of all remind the student that the rise and progress of
many principal points and doctrines have been already pointed out in the course
of those commentaries under their respective divisions; these having therefore
been particularly discussed already, it cannot be expected that I should re
examine them with any degree of minuteness, which would be a most tedious
undertaking. What I therefore at present propose is, only to mark out some
outlines of our English juridical history, by taking a chronological view of the
state of our laws and their successive mutations at different periods of time.
The several periods under which I shall consider the state of our legal polity
are the following six: 1. From the earliest times to the Norman conquest; 2.
From the Norman conquest to the reign of king Edward the First ; 3. From
thence to the reformation; 4. F»-om the reformation to the "restoration r*4oa
of king Charles the Second; 5. From thence to the revolution in 1688; L
6. From the revolution to the present time.
I. And, first, with regard to the antient Britons, the aborigines of our island,
we have so little handed down to us concerning them with any tolerable cer
tainty that our inquiries here must needs be very fruitless and defective. How
ever, from Caesar's account of the tenets and discipline of the antient Druids in
Gaul, in whom centred all the learning of these western parts, and who were,
as he tells us, sent over to Britain (that is, to the island of Mona or Anglesey)
to be instructed; we may collect a few points which lyar a great affinity and
resemblance to some of the modern doctrines of our English law. Particularly
the very notion itself of an oral, unwritten law, delivered down from age to age
by custom and tradition merely, seems derived from the practice of the Druids,
who never committed any of their instructions to writing, possibly for want of
letters ; since it is remarkable that in all the antiquities, unquestionably British,
which the industry of the moderns has discovered, there is not in any of them
the least trace of any character or letter to be found. The partible quality also
of lands by the custom of gavelkind, which still obtains in many parts of Eng
land, and did universally over Wales till the reign of Henry VIII., is undoubt
edly of British original. So likewise is the antient division of the goods of an
intestate between his widow and children or next of kin; which has since been
revived by the statute of distributions. And we may also remember an in
stance of a slighter nature mentioned in the present volume, where the same
custom has continued from Caesar's time to the present; that of burning a
woman guilty of the crime of petit treason by killing her husband.1
The great variety of nations that successively broke in upon and destroyed
botli the British inhabitants and *constitution, the Romans, the Picts, r*A(\a
and after them the various clans of Saxons and Danes, must necessarily *•
have caused great confusion and uncertainty in the laws and antiquities of the
kingdom; as they were very soon incorporated and blended together, and there
fore, wo may suppose, mutually communicated to each other their respective
usages,(a) in regard to the rights of property and the punishment of crimes.
So that it is morally impossible to trace out with any degree of accuracy when
the several mutations of the common law were made, or what was the respective
original of those several customs we at present use, by any chemical reso- alion
(«) HaU Hint. C L. 62.
' But this is now altered, by 9 Geo. IV. c. 31. See ante, p. 204.—Christian
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of them to their first and component principles. We can seldom pronounce
that this custom was derived from the Britons; that was left behind by tho
Eomans; this was a necessary precaution against the Picts; that wa6 introduced
by the Saxons, discontinued by the Danes, but afterwards restored by the
Normans.
"Wherever this can be done, it is matter of great curiosity and some use; but
this can very rarely be the case, not only from the reason above mentioned, but
also from many others. First, from the nature of traditional laws in general,
which, being accommodated to the exigencies of the times, suffer by degrees
insensible variations in practice ;(p) so that though upon comparison we plainly
discern the alteration of the law from what it was five hundred years ago, yet
it is impossible to define the precise period in which that alteration accrued, any
more than we can discern the changes of the bed of a river which varies its
shores by continual decreases and alluvions. Secondly, this becomes imprac
ticable from the antiquity of the kingdom and its government, which alone,
though it had been disturbed by no foreign invasions, would make it impossible
to search out the original of its laws, unless we had as authentic monuments
*410 1 thereof a8 *n1e Jews had by the hand of Moses.(c) Thirdly, *this un-I certainty of the true origin of particular customs must also In part have
arisen from the means whereby Christianity was propagated among our Saxon
ancestors in this island, by learned foreigners brought over from Eome and
other countries, who undoubtedly carried with them many of their own national
customs, and probably prevailed upon the state to abrogate such usages as
were inconsistent with our holy religion, and to introduce many others that
were more conformable thereto. And this perhaps may have partly been
the cause that we find not only some rules of the Mosaical, but also of the
imperial and pontifical, laws, blended and adopted into our own system.
A further reason may also be given for the great variety, and, of course, the
uncertain original, of our antient established customs, even after the Saxon
government was firmly established in this island,—viz., the subdivision of the
kingdom into an heptarchy, consisting of seven independent kingdoms, peopled
and governed by different clans and colonies. This must necessarily create an
infinite diversity of laws, even though all those colonies of Jutes, Angles, AngloSaxons, and the like originally sprung from the same mother-country, the great
Northern hive, which poured forth its warlike progeny, and swarmed all over
Europe, in the sixth and seventh centuries. This multiplicity of laws will
necessarily be the case in some aegree whero any kingdom is cantoned out into
any provincial establishments, and not under one common dispensation of laws,
though under the same sovereign power. Much more will it happen where
seven unconnected states are to form their own constitution and superstructure
of government, though they all begin to build upon tho same or similar
foundations.
When therefore the West Saxons had swallowed up all the rest, and king
Alfred succeeded to the monarchy of England, whereof his grandfather Egbert
was the founder, his mighty genius prompted him to undertake a moet great
*411 1 an(* necessary work, which he is said to have executed in as *masterly
a manner, no less than to new-model the constitution, to rebuild it on a
plan that should endure for ages, and out of its old discordant materials, which
were heaped upon each other in a vast and rude irregularity, to form one uni
form and well-connected whole. This he effected by reducing the whole king
dom under one regular and gradual subordination of government, wherein each
man was answeraole to his immediate superior for his own conduct and that
of his nearest neighbours : for to him we owe that master-piece of judicial
polity, the subdivision of England into tithings and hundreds, if not into
counties, all under the influence and administration of one supreme magistrate,
the king; in whom, as in a general reservoir, all the executive authority of the
law was lodged, and from whom justice was dispersed to every part of the
ration by distinct yet communicating ducts and channels; which wise iisti(t) Hal. UUt. C h 6".
l« Ibid. 69.
r.i

Chap. 33.]

OF THE LAWS OF ENGLAND.

tution has been preserved for near a thousand years unchanged, from Alfred's
to the present time. He also, like another Theodosius, collected the various
customs that he found dispersed in the kingdom, and reduced and digested
them into one uniform system or code of laws, in his Dom-bec, or liber judiciulis.*
This he compiled for the use of the court-baron, hundred, and county court, the
eourt-leet, and sheriff's tourn, tribunals which he established for the trial of all
causes, civil and criminal, in the very districts wherein the complaint arose;
all of them subject, however, to be inspected, controlled, and kept within the
bounds of the universal or common law by the king's own courts, which were
then itinerant, being kept in the king's palace, and removing with his house
hold in those royal progresses, which he continually made from one end of the
kingdom to the other.
The Danish invasion and conquest, which introduced new foreign customs,
was a severe blow to this noble fabric; but a plan so excellently concerted could
never be long thrown aside. So that upon the expulsion of these intruders
the English returned to their antient law, retaining, however, some few of the
customs of their late visitants, which went *under tbe name of Bane- ry,„
Lage: as the code compiled by Alfred was called the West-Saxon-Lage ;
and the local constitutions of the antient kingdom of Mercia, which obtained in
the countries nearest to Wales, and probably abounded with many British
customs, were called the JiTercen-Lage. And these three laws were, about the
beginning of the eleventh century, in use in different counties of the realm, the
provincial polity of counties and their subdivisions having never been altered
or discontinued through all the shocks and mutations of government from the
time of its first institution, though the laws and customs therein used have (as
we shall see) often suffered considerable changes.
For king Edgar, (who, besides military merit, as founder of the English navy,
was also a most excellent civil governor,) observing the ill effects of three dis
tinct bodios of laws prevailing at once in separate parts of his dominions, pro
jected and begun what his grandson king Edward the Confessor afterwards
completed,—viz., one uniform digest or body of laws to bo observed throughout
the whole kingdom; being probably no more than a revival of king Alfred's
code, with some improvements suggested by necessity and experience, particu
larly the incorporating some of the British or rather Mercian customs, and also
such of the Danish as were reasonable and approved, into the West-Saxon-Lage,
which was still the groundwork of the whole. An.l this appears to be the bestsupported and most plausible conjecture (for certainty in not to be expected)
of the rise and original of that admirable system of maxims and unwritten
customs, which is now known by the name of the common law, as extending its
authority universally over all the realm, and which is doubtless of Saxon
parentage.
Among the most remarkable of the Saxon laws we may reckon,—1. The
constitution of parliaments, or, rather, general assemblies of the principal and
wisest men in the nation ; the wittena-gemote, or commune consilium, of the antient
Germans, which was not yet reduced to the forms and *distinctions of r*±\Q
our modern parliament, without whose concurrence, however, no new L
law could be made or old one altered. 2. The election of their magistrates by
the people,—originally even that of their kings, till dear-bought experience
evinced the convenience and necessity of establishing an hereditary succession
to the crown. But that of all subordinate magistrates, their military officers or
heretochs, their sheriffs, their conservators of the peace, their coroners, theii
portreeves, (since changed into mayors and bailiffs,) and even their tithingmen and borsholders at the leet, continued, some till the Norman conquest,
others for two centuries after, and some remain to this day. 3. The descent
of the crown, when once a royal family was established, upon nearly the same
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first offence, e^en the most notorious offenders being allowed to commute it foi
a fine or weregild, or, in default of payment, perpetual bondage ; to which our
benefit of clergy has now in some measure succeeded. 5. The prevalence of
certain customs, as heriots and military sei^vices in proportion to every man's
land, which much resembled the feodal constitution, but yet wore exempt from
all its rigorous hardships ; and which may be well enough accounted for by
supposing them to be brought from the continent by the first Saxon invaders,
in the primitive moderation and simplicity of the feodal law, before it got into
the hands of the Norman jurists, who extracted the most slavish doctrines and
oppressive consequences out of what was originally intended as a law of liberty.
6. That their estates were liable to forfeiture for treason, but that the doctrine
of escheats and corruption of blood for felony, or any other cause, was utterly
unknown amongst them. 7. The descent of their lands to all the males equally,
without any right of primogeniture; a custom which obtained among the
Britons, was agreeable to the Eoman law, and continued among the Saxons
*4141 *^ the Norman conquest: *though really inconvenient, and more espeJ cially destructive to antient families, which are in monarchies necessary
to be supported, in order to form and keep up a nobility or intermediate state
between the prince and the common people. 8. The courts of justice consisted
principally of the county courts, and, in cases of weight or nicety, the king's
court held before himself in person, at the time of his parliaments, which were
usually holden in different places, according as he kept the three great festivals
of Christmas, Easter, and Whitsuntide ; an institution which was adopted by
king Alfonso VII. of Castile, about a century after the conquest, who at the
same three great feasts was wont to assemble his nobility and prelates in his
court, who there heard and decided all controversies, and then, having received
his instructions, departed home.(d) These county courts, however, differed
from the modern ones in that the ecclesiastical and civil jurisdiction were
blended together, the bishop and the ealdorman or sheriff sitting in the same
county court ; and also that the decisions and proceedings therein were much
more simple and unembarrassed : an advantage which will always attend the
infancy of any laws, but wear off as they gradually advance to antiquity. 9.
Trials among a people who had a very strong tincture of superstition were per
mitted to be by ordeal, by the corsned, or morsel of execration, or by wager of law
with compurgators, if the party chose it; but frequently they were also by jury:
for, whether or no their juries consisted precisely of twelve men or were bound
to a strict unanimity, yet the general constitution of this admirable criterion
of truth and most important guardian both of public and private liberty we owe
to our Saxon ancestors. Thus stood the general frame of our polity at the time
of the Norman invasion, when the second period of our legal history com
mences.
II. This remaikable event wrought as great an alteration in our laws as it
did in our antient line of kings; and though the alteration of the former was
*4151 enfected rather by the *consent of the people than any right of conquest,
-* yet that consent seems to have been partly extorted by fear, and partly
given without any apprehension of the consequences which afterwards ensued.
1. Among the first of these alterations we may reckon the separation of the
ecclesiastical courts from the civil, effected in order to ingratiate the new king
with the popish clergy, who for some lime before had been endeavouring all
over Europe to exempt themselves from the secular power, and whose demands
the Conqueror, like a politic prince, thought it prudent to comply with, by
reason that their reputed, sanctity had a great influence over the minds of the
people, and because all the little learning of the times was engrossed into theii
hands, which made them necessary men and by all means to be gained over to
his interests. And this was the more easily effected, because the disposal of ah
the episcopal sees being then in the breast of the king, he had taken care to fifl
them with Italian and Norman prelates.
2 Another violent alteration of the English constitution consisted in ih»
(*) Mod. Un. Hist. »i 11*.
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depopulation of whole counties for the purposes of the king's royal diversion,
and subjecting both them and all the antient forests of the kingdom to the
unreasonable severities of forest-laws imported from the continent, whereby the
slaughter of a beast was made almost as penal as the death of a man. In the
Saxon times, though no man was allowed to kill or chase the king's deer, yet
he might start any game, pursue and kill it upon his own estate. But the
rigour of these new constitutions vested the sole property of all the game in
England in the king alone;1 and no man was entitled to disturb any fowl of the
air, or any beast of the field, of such kinds as were specially reserved for the
royal amusement of the sovereign, without express license from the king by a
grant of a chase or free-warren ; and those franchises were granted as much
with a view to preserve the breed of animals as to indulge the subject. From
a similar principle to which, though the forest-laws are now mitigated, and by
degrees *grown entirely obsolete, yet from this root has sprung a bas- r*±iQ
tard slip, known by the name of the game-law, now arrived to and
wantoning in its highest vigour: both founded upon the same unreasonable
notions of permanent property in wild creatures, and both productive of the
same tyranny to the commons, but with this difference, that the forest-laws
established only one mighty hunter throughout the land, the game-laws have
raised a little Nimrod in every manor. And in one respect the antient law was
much less unreasonable than the modern ; for the king's grantee of a chase or
free-warren might kill game in every part of his franchise; but now, though
a freeholder of less than 100Z. a year is forbidden to kill a partridge upon his
own estate, yet nobody else (not even the lord of the manor, up less he hath a
grant of free-warren) can do it without committing a trespass and subjecting
himself to an action.
3. A third alteration in the English laws was by narrowing the remedial
influence of the county courts, the great seats of Saxon justice, and extending
the original jurisdiction of the king s justiciars to all kinds of causes arising in
all parts of the kingdom. To this end the aula regis, with all its multifarious
authority, was erected, and a capital justiciary appointed, with powers so large
and boundless that he became at length a tyrant to the people and formidable
to tho crown itself. The constitution of this court, and the judges themselves
who presided there, were fetched from the duchy of Normandy; and the conse
quence naturally was, the ordaining that all proceedings in the king's courts
should be carried on in the Norman instead of the English language ; a pro
vision the more necessary, because none of his Norman justiciars understood
English; but as evident a badge of slavery as ever was imposed upon a con
quered people. This lasted till king Edward the Third obtained a double
victory, over the armies of France in their own country, and their language in
our courts here at home. But there was one mischief too deeply rooted thereby
and which this caution of *king Edward came too late to eradicate. In- r*4i7
stead of the plain and easy method of determining suits in the county
courts, the chicanes and subtleties of Norman jurisprudence had taken posses
sion of the king's courts, to which every cause of consequence was drawn.
Indeed, that age and those immediately succeeding it were the era of refinement
and subtility. There is an active principle in the human soul that will ever be
exerting its faculties to the utmost stretch, in whatever employment, by the
accidents of time and place, the general plan of education, or the customs and
manners of the age and country, it may happen to find itself engaged. The
Northern conquerors of Europe were then emerging from the grossest ignorance
in point of literature ; and those who had leisure to cultivate its progress were
such only as were cloistered in monasteries, the rest being all soldiers or
peasants. And, unfortunately, the first rudiments of science which they im
bibed were those of Aristotle's philosophy, conveyed through the medium of his
Arabian commentators, which were brought from the East by the Saracens into
Palestine and Spain, and translated into barbarous Latin. So that, though the
' See this controverted, ante, 2 book, p. 419.—Christian.
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materials upon which they were naturally employed in the infancy of a rifling
Btate were those of the noblest kind, the establishment of religion and the
regulations of civil polity, yet, having only such tools to work with, their
execution was trifling and flimsy. Both the divinity and the law of those times
were therefore frittered into logical distinctions, and drawn out into meta
physical subtleties, with a skill most amazingly artificial, but which serves no
other purpose than to show the vast powers of the human intellect, however
vainly or preposterously employed. Hence the law in parti jular, which (being
intended for universal reception) ought to be a plain rule of action, became a
science
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time gradually introduced by the Norman practitioners, with a view to super
sede (as they did in great measure) the more homely, but more intelligible,
maxims of distributive justice among the Saxons. And, to say the truth, these
♦4-181 *scholastic reformers have transmitted their dialect and finesses to
J posterity so interwoven in the body of our legal polity that they
cannot now be taken out without a manifest injury to the substance. Statute
after statute has in later times been made to pare off these troublesome excres
cences and restore the common law to its pristine simplicity and vigour : and
the endeavour has greatly succeeded ; but still the scars are deep and visible ;
and the liberality of our modern courts of justice is frequently obliged to have
recourse to unaccountable fictions and circuities in order to recover that
equitable and substantial justice which for a long time was totally buried
under the narrow rules and fanciful niceties of metaphysical and Norman
jurisprudence.
4. A fourth innovation was the introduction of the trial by combat, for the
decision of all civil and criminal questions of fact in the last resort. This was
the immemorial practice of all the Northern nations, but first reduced to regular
and stated forms among the Burgundii, about the close of the fifth century; and
from them it passed to other nations, particularly the Franks and Normans,
which laBt had the honour to establish it here, though clearly an unchristian,
as well as most uncertain, method of trial. But it was a sufficient recom
mendation of it to the Conqueror and his warlike countrymen that it was the
usage of their native duchy of Normandy.
5. But the last and most important alteration, both in our civil and military
polity, was the engrafting on all landed estates—a few only excepted—the
fiction of feodal tenure, which drew after it a numerous and oppressive train
of servile fruits and appendages, aids, reliefs, primer seisins, wardships, mar
riages, escheats, and tines for alienation,—the genuine consequences of the
maxim then adopted, that all the lands in England were derived from and
holden, mediately or immediately, of the crown.
The nation at this period seems to have groaned under as absolute a slavery
*4191 as was *n t*le Power °^ a wal"like, an *ambitious, and a politic prince to
J create. The consciences of men were enslaved by sour ecclesiastics,
devoted to a foreign power, and unconnected with the civil state under which
they lived, who now imported from Rome for the first time the whole farrago
of superstitious novelties which had been engendered by the blindness and cor
ruption of the times between the first mission of Augustin tho monk and the
Norman conquest, such as transubstantiation, purgatory, communion in one
kind, and the worship of saints and images, not forgetting the universal
supremacy and dogmatical infallibility of the holy see. The laws, too, as well
as the prayers, were administered in an unknown tongue. The antient trial
by jury gave way to the impious decision by battel. The forest-laws totally
restrained all rural pleasures and manly recreations. And in cities and towns
the case was no better, all company being obliged to disperse, and fire and
candle to be extinguished, by eight at night, at the sound of the melancholy
curfeu. The ultimate property of all lands, and a considerable share of the
oresent profits, were vested in the king, or by him granted out to hie Normal
favourites, who, by a gradual progression of slavery, were absoluta vassals to
620
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the crown, and as absolute tyrants to the commons. Unheard-of forfeitures,
talliages, aids, and fines were arbitrarily extracted from the pillaged landholders,
Mi pursuance of the new system of tenure. And, to crown all, as a consequetse
of the tenure by knight-service, the king had always ready at his command an
army of sixty thousand knights or milites, who were bound, upon pain of con
fiscating their estates, to attend him in time of invasion or to quell any do
mestic insurrection. Trade, or foreign merchandise, such as it then was, was
carried on by the Jews and Lombards, and the very name of an English floet,
which king Edgar had rendered so formidable, was utterly unknown to
Europe : the nation consisting wholly of the clergy, who were also the lawyers ;
the barons, or great lords of the land; the knights, or soldiery, who were the
subordinate landholders; and the burghers, or inferior tradesmen, who from
their insignificance happily retained, in their socage and burgage tenure, some
♦points of their antient freedom. All the rest were villeins or bond- r*420
men.
From so complete and well-concerted a scheme of servility it has been the
work of generations for our ancestors to redeem themselves and their posterity
into that state of liberty which we now enjoy, and which therefore is not to be
looked upon as consisting of mere encroachments on the crown and infringe
ments on the prerogative, as some slavish and narrow-minded writers in the
last century endeavoured to maintain, but as, in general, a gradual restoration
of that antient constitution whereof our Saxon forefathers had been unjustly
deprived, partly by the policy and partly by the force of the Norman. How
that restoration has in a long series of years been step by step effocted I now
proceed to inquire.
William Bufus proceeded on his father's plan, and in some points oxtended
it, particularly with regard to the forest-laws. But his brother and successor,
Henry the First, found it expedient, when first he came to the crown, to
ingratiate himself with the people, by restoring (as our monkish historians tell
us) the laws of king Edward the Confessor. The ground whereof is this : that
by charter he gave up the great grievances of marriage, ward, and relief, the
beneficial pecuniary fruits of his feodal tenures, but reserved the tenures them
selves, for the same military purposes that his father introduced them. He also
abolished the curfeu ;(e) for, though it is mentioned in our laws a full century
afterwards,(T) yet it is rather spoken of as a known time of night (so denomi
nated from that abrogated usage) than as a still subsisting custom. There is
extant a code of laws in his name, consisting partly of those of the Confessor,
but with great additions and alterations of Ms own, and chiefly calculated for
the regulation of the county courts. It contains some directions as to crimes
and their punishments, (that of theft being made capital in his reign,) and a
few things relating to estates, *particularly as to the descent of lands: r*^oj
which being by the Saxon laws equally to all the sons, by the feodal or
Norman to the eldest only, king Henry here moderated the difference, directing
the eldest son to have only the principal estate, "primum patris feudum," the
rest of his estates, if he had any others, being equally divided among them all.
On the other hand, he gave up to the clergy the free election of bishops and
mitred abbots, reserving, however, these ensigns of patronage, conge d'eslire,
custody of the temporalities when vacant, and homage upon their restitution.
Ho, lastly, united again for a time the civil and ecclesiastical courts, which union
was soon dissolved by his Norman clergy ; and, upon that final dissolution, the
cognizance of testamentary causes seems to have been first given to the eccle
siastical court. The rest remained as in his father's time ; from whence we may
easily perceive now far short this was of a thorough restitution of king Ed
ward's or the Saxon laws.
The usurper Stephen, as the manner of usurpers is, promised much at his
accession, especially with regard to redressing the grievances of the forest-laws,
but performed no great matter either in that or in any other point. It is from
his reign, however, that wo are to date the introduction of the Boman civil and
(«) Spelm. Cud. LL. W. I. 283. Hen. I. 28S.
(f) SUt. ClT. Load. 13 Edw. I.
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canon laws intc this realm; and at the same time was imported the doctrine of
appca.s to the court of Rome, as a branch of the canon law.
By the time of king Henry the Second, if not earlier, the charter of Henry
the First seems to have been forgotten, for we find the claim of marriage, ward,
and relief then flourishing in full vigour. The right of primogeniture seems
also to have tacitly revived, being found more convenient for the public than
the parcelling of estates into a multitude of minute subdivisions. However, in
this prince's reign much was done to methodize the laws and reduce them into
a regular order, as appears from that excellent treatise of Glanvil, which,
though some of it be now antiquated and altered, yet, when compared with the
*42<n co<^e of Henry the First, *it carries a manifest superiority.^) ThroughJ out his reign also was continued the important struggle, which we have
had occasion so often to mention, between the laws of England and Rome : the
former supported by the strength of the temporal nobility, when endeavoured
to be supplanted in favour of the latter by the popish clergy; which dispute waskept on foot till the reign of Edward the First, when the laws of England,
under the new discipline introduced by that skilful commander, obtained a
complete and permanent victory. In the present reign of Henry the Second
there are four things which peculiarly merit the attention of a legal antiquarian :
I. The constitutions of the parliament at Clarendon, a.d. 1164, whereby the king
checked the power of the pope and his clergy, and greatly narrowed the total
exemption they claimed from the secular jurisdiction, though his further pro
gress was unhappily stopped by the fatal events of the disputes between him
and archbishop Becket. 2. The institution of the office of justices in eyre,—in
itinere; the king having divided the kingdom into six circuits, (a little different
from the present,) and commissioned these new-created judges to administer
justice and try writs of assize in the several counties. These remedies are said
to have been then first invented ; before which all causes were usually termi
nated in the county courts, according to the Saxon custom, or before the king's
justiciaries in the aula regis, in pursuance of the Norman regulations. The
latter of which tribunals, travelling about with the king's person, occasioned
intolerable expense and delay to the suitors; and the former, however proper
for little debts or minute actions, where even injustice is better than procrasti
nation, were now become liable to too much ignorance of the law and too much
partiality as to facts to determine matters of considerable moment. 3. The
introduction and establishment of the grand assize, or trial by special kind of
jury in a writ of right, at the option of the tenant or defendant, instead of the
barbarous and Norman trial by battel. 4. To this time must also be referred
*4931 *ne 'Production 0I> escuage, or pecuniary *commutation for personal
J military service, which in process of time was the parent of the antient
subsidies granted to the crown by parliament, and the land-tax of later times.
Richard the First, a brave and magnanimous prince, was a sportsman as well
as a soldier, and therefore enforced the forest-laws with some rigour, which
occasioned many discontents among his people : though (according to Matthew
Paris) he repealed the penalties of castration, loss of eyes, and tutting off the
hands and feet, before inflicted on such as transgressed in hunting, probably
finding that their severity prevented prosecutions. He also, when abroad,
composed a body of naval laws at the isle of Oleron, which are still extant, and
of high authority; for in his time we began again to discover that (as an island)
we were naturally a maritime power. But with regard to civil proceedings
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up by the knight-errantry of a croisade against the Saracens in the holy land.
In king John's time, and that of his son Henry the Third, the rigours of the
feodal tenures and the forest-laws were so warmly kept up that they occasioned
many insurrections of the barons or principal fbudatorios : which at last had
this effect, that first king John, and afterwards his son, consented to the two
famous charters of English liberties, magna carta and carta de foresta. Of these
i'j Hal.nVaLC. L. 1SS
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tap latter was well calculated to redress many grievances and encroachments
of the crown in the exertion of forest-law; and the former confirmed many
liberties of the church, and redressed many grievances incident to feodal
tenures,
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these feodal provisions, care was also taken therein to protect the subject against
other oppressions, then frequently arising from unreasonable amercements, from
illegal distresses, or other process for debts or services due to the crown, and
♦from the tyrannical abuse of the prerogative of purveyance and pre- r*49j
emption. It fixed the forfeiture of lands for felony in the same manner
as it still remains ; prohibited for the future the grants of exclusive fisheries, and
the erection of new bridges, so as to oppress the neighbourhood. With respect
to private rights, it established the testamentary power of the subject over part
of his personal estate, the rest being distributed among his wife and children ;
it laid down the law of dower as it hath continued ever since, and prohibited
the appeals of women, unless for the death of their husbands. In matters of
public police and national concern it enjoined a uniformity of weights and
measures, gave new encouragements to commerce, by the protection of
merchant strangers, and forbade the alienation of lands in mortmain. With
regard to the administration of justice, besides prohibiting all denials or delays
of it, it fixed the court of common pleas at Westminster, that the suitors might
no longer be harassed with following the king's person in all his progresses, and
at the same time brought the trial of issues home to the very doors of the free
holders, by directing assizes to be taken in the proper counties, and establishing
annual circuits; it also corrected some abuses then incident to the trials by
wager of law and of battel, directed the regular awarding of inquest for life or
member, prohibiting the king's inferior ministers from holding pleas of the
crown or trying any criminal charge, whereby many forfeitures might other
wise have unjustly accrued to the exchequer, and regulated the time and place
of holding the inferior tribunals of justice, the county-court, sheriff's tourn, and
courUeet. It confirmed and established the liberties of the city of London and
all other cities, boroughs, towns, and ports of the kingdom. And, lastly, (which
alone would have merited tho title that it bears, of the great charter,) it pro
tected every individual of the nation in the free enjoyment of his lifo, his
liberty, and his property, unless declared to be forfeited by the judgment of his
peers or the law of the land.*
*However, by means of these struggles, the pope in the reign of king r*495
John gained a still greater ascendant here than he ever had T>efore onjoyed ; which continued through the long reign of his son Henry the Third, in
the beginning of whose time the old Saxon trial by ordeal was also totally abo
lished. And we may by this time perceive, in Bracton's treatise, a still further
improvement in the method and regularity of the common law, especially in
the point of pleadings.(A) Nor must it be forgotten that the first traces which
remain of the separation of the greater barons from the less, in the constitutions
of parliaments, are found in the great charter of king John, though omitted in
that of Henry III. ; and that, towards the end of the latter of those reigns, we
find the first record of any writ for summoning knights, citizens, and burgesses
to parliament. And here we conclude the second period of our English legal
history.
III. The third commences with the reign of Edward the First, who hath
justly been styled our English Justinian. For in his time the law did receive
so sudden a perfection, that Sir Matthew Hale does not scruple to affirm(i) thai
(») Hal. Hint C L. 196.
<t) Ibid. 168.
•The following is the celebrated 29th chapter of magna carta, the foundation of the
liberty of Englishmen :—
" Nullus liber homo capiatur, vel imprisonetur, aut disseisiatur de libeto tenemento suo vel SLer
tatibus vel Uteris consuetudinibus suit, aut utlagetur, aut exulet, aut aliquo modo destruatur, nee supei
turn ibimus, nee super eum mittemus, nisi per legale judicium parium suorum vel per legem terra
ffulli vendaxus, nulli negabimus, aut differcmus rectum vel juslitiam."—Christian.
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more was done in the first thirteen years of his reign to settle and establish
the distributive justice of the kingdom than in all the ages since that time put
together.
It would be endless to enumerate all the particulars of these regulations ; but
the principal may be reduced under the following general heads :—1. He esta
blished, confirmed, and settled the great charter and charter of forests. 2. He
gave a mortal wound to the encroachments of the pope and his clergy, by
limiting and establishing the bounds of ecclesiastical jurisdiction, and by
obliging the ordinary, to whom all the goods of intestates at that time be
longed, to discharge the debts of the deceased. 3. He defined the limits of the
several temporal courts of the highest jurisdiction,—those of the king's bench,
*4 '61J each
common
other's
pleas,
proper
and business
exchequer,—so
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not interfere
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with
to a fiction,—very necessary and beneficial in the present enlarged state of
property. 4. Ho settled the boundaries of the inferior courts in counties, hun
dreds, and manors, confining them to causes of no great amount, according to
their primitive institution, though of considerably greater than by the alteration
of the value of money they are now permitted to determine. 5. He secured the
property of. the subject, by abolishing all arbitrary taxes and talliages levied
without consent of the national council. 6. He guarded the common justice of
the kingdom from abuses, by giving up the royal prerogative of sending man
dates to interfere in private causes. 7. He settled the form, solemnities, and
effect of fines levied in the court of common pleas, though the thing in itself
was of Saxon original. 8. He first established a repository for the publio
records of the kingdom, few of which are antienter than the reign of his father,
and those were by him collected. 9. He improved upon the laws of king Alfred,
by that great and orderly method of watch and ward, for preserving the publio
peace and preventing robberies, established by the statute of Winchester. 10.
He settled and reformed many abuses incident to tenures, and removed some
restraints on the alienation of landed property, by the statute of quia emptores.
11. He instituted a speedier way for the recovery of debts, by granting exe
cution, not only upon goods and chattels, but also upon lands, by writ of elegit,
which was of signal benefit to a trading people : and upon the same commercial
ideas he also allowed the charging of lands in a statute merchant, to pay debts
contracted in trade, contrary to all feodal principles. 12. He effectually pro
vided for the recovery of advowsons as temporal rights, in which, before, the
law was extremely deficient. 13. He also effectually closed the great gulf, in
which all the landed property of the kingdom was in danger of being swallowed,
by his reiterated statutes of mortmain ; most admirably adapted to meet the
frauds that had then been devised, though afterwards contrived to be evaded
*4<>7 -| by tne invention of uses. *14. He established a new limitation of pro■I perty by the creation of estates-tail, concerning the good policy of which
modern times have, however, entertained a very different opinion. 15. He
reduced all "Wales to the subjection, not only of the crown, but in great
measure of the laws, of England, (which was thoroughly completed in the reign
of Henry the Eighth,) and seems to have entertained a design of doing the like
by Scotland, so as to have formed an entire and complete union of the island
of Great Britain.
1 might continue this catalogue much further; but upon the whole we may
obnerve that the very scheme and model of the administration of common
justice between party and party was entirely settled by this king,(A) and has
coutinued nearly the same in all succeeding ages to this day, abating some few
alterations which the humour or necessity of subsequent times hath occasioned.
The forms of writs, by which actions are commenced, were perfected in his
reign, and established as models for posterity. The pleadings consequent upon
the writs were then short, nervous, and perspicuous, not intricate, verbose, and
formal. The legal treatises written in his time, as Britton, Fleta, Hengham,
and the rest, are, for the most part, law at this day j or at least were so till thr
(«) Hal. Hist. C L. 162.
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•Iteration of tenures took place. And, to conclude, it is from this period—from
the exact observation of magna carta, rather than from its making or renewal, in
ihe days of his grandfather and father—that the liberty of Englishmen began
again to rear its head, though the weight of the military tenures hung heavy
^on it for many ages after.
I cannot give a betterproof of the excellence of his constitutions than that
from his time to that of Henry the Eighth there happened very few, and thoso
not very considerable, alterations in the legal forms of proceedings. As to
matter of substance, the old Gothic powers of electing the principal subordinate
magistrates, the sheriffs, and *eonservators of the peace were taken from r + , „8
the people in the reigns of Edward II. and Edward III., and justices of
the peace were established instead of the latter. In the reign also of Edward
the Third the parliament is supposed most probably to have assumed its present
form, by a separation of the commons from the lords. The statute for denning
and ascertaining treasons was one of the first productions of this new-modelled
assembly, and the translation of the law proceedings from French into Latin
another. Much also was done, under the auspices of this magnanimous prince,
for establishing our domestic manufactures, by prohibiting the exportation of
English wool, and the importation or wear of foreign cloth or furs, and by
encouraging cloth-workers from other countries to 6ettle here. Nor was the
legislature inattentive to many other branches of commerce, or indeed to com
merce in general ; for, in particular, it enlarged the credit of the merchant, by
introducing the statute staple, whereby he might the more readily pledge his
lands for the security of his mercantile debts. And, as personal property now
grew by the extension of trade to be much more considerable than formerly,
care was taken, in case of intestacies, to appoint administrators particularly
nominated by the law to distribute that personal property among the creditors
and kindred of the deceased, which before had been usually applied, by the
officers of the ordinary, to uses then denominated pious. The statutes also of
praemunire, for effectually depressing the civil power of the pope, were the work
of this and the subsequent reign. And the establishment of a laborious parochial
clergy, by the endowment of vicarages out of the overgrown possessions of the
monasteries, added lustre to the close of the fourteenth century, though tho
seeds of the general reformation, which were thereby first sown in the king
dom, wero almost overwhelmed by the spirit of persecution introduced into tho
laws of the land by the influence of the regular clergy.
From this time to that of Henry the Seventh the civil wars and disputed
titles to the crown gave no leisure for further *juridical improvement: r*49<j
" nam silent leges inter anna." And yet it is to these very disputes that
we owe the happy loss of all the dominions of the crown on the continent of
France, which turned the minds of our subsequent princes entirely to domestio
concerns. To these likewise we owe the method of barring entails by the
fiction of common recoveries, invented originally by the clergy to evade the
statutes of mortmain, but introduced under Edward the Fourth for the purpose
of unfettering estates and making them more liable to forfeiture; while, on the
other hand, the owners endeavoured to protect them by the universal establish
mcnt of uses,—another of the clerical inventions.
In the reign of king Henry the Seventh, his ministers (not to say the king
himself) were more industrious in hunting out prosecutions upon old and for
gotten penal laws, in order to extort money from the subject, than in framing
any new beneficial regulations. For the distinguishing character of this reign
was that of amassing treasure in the king's coffers by every means that could
bo devised : and almost every alteration in the laws, however salutary or other
wise in their future consequences, had this and this only for •«.heir great and
immediate object. To this end the court of starchamber was new-modelled and
armed with powers the most dangerous and unconstitutional over the persons
and properties of the subject. Informations were allowed to bo received, in lieu
of indictments, at the assizes and sessions of the peace, in order to multiply fine*
and pecuniary penalties. The statute of fines for landed property was craftily
Vol. It.—40
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ind covertly contrived, to facilitate the destruction of entails and make the
owners of real estates more capable to forfeit as well as to alien. The benefit
of clergy (which so often intervened to stop attainders and savo the inheritance )
was now allowed only once to lay offenders, who only could have inheritances
to lose. A writ of capias was permitted in all actions on the case, and the
defendant might in consequence be outlawed, because upon such outlawry hia
goods became the property of the crown. In short, there is hardly a statute in
*4qo i tn'9 reign *introductive of a new law or modifying the old but what
J either directly or obliquely tended to the emolument of the exchequer
IV. This brings us to the fourth period of our legal history,—viz , the
reformation of religion, under Henry the Eighth and his children ; which
opens an entire new scene in ecclesiastical matters; the usurped power of the
pope being now forever routed and destroyed, all his connections with this
inland cut off, the crown restored to its supremacy over spiritual men and
causes, and the patronage of bishoprics being once more indisputably vested in
the king. And had the spiritual courts been at this time reunited to the civil,
we should have seen the old Saxon constitution with regard to the ecclesiastical
polity completely restored.
With regard also to our civil polity, the statute of wills and the statute of
uses (both passed in the reign of this prince) made a great alteration as to
property: the former by allowing the devise of real estates by will, which before
was in general forbidden ; the latter by endeavouring to destroy the intricate
nicety of uses, though the narrowness and pedantry of the courts of common
law prevented this statute from having its full beneficial effect. And thence the
courts of equity assumed a jurisdiction dictated by common justice and common
sense, which, however arbitrarily exercised or productive of jealousies in its
infancy, has at length been matured into a most elegant system of rational
jurisprudence, the principles of which (notwithstanding they may differ in
forms) are now equally adopted by the courts of both law and equity. From
the statute of uses, and another statute of the same antiquity, (which protected
estates
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ment and livery upon the land being now very seldom practised, since the more
easy and more private invention of transferring property, by secret conveyances
to uses and long terms of years, being now continually created in mortgages
^2 j , *and family settlements, which may be moulded to a thousand useful
J purposes by tho ingenuity of an able artist.
The further attacks in this reign upon the immunity of estates-tail, which
reduced them to little more than the conditional fees at the common law before
the passing of the statute de donis ; the establishment of recognizances in the
nature of a statute-staple, for facilitating tho raising of money upon landed
security; and the introduction of the bankrupt-laws, as well for the punishment
of the fraudulent as the relief of the unfortunate trader,—all these were capital
alterations of our legal polity, and highty convenient to that character, which
the English began now to reassurae, of a great commercial people. The incorpo
ration of Wales with England, and the more uniform administration of justice,
by destroying some counties palatine and abridging the unreasonable privileges
of such as remained, added dignity and strength to the monarchy; and, together
with the numerous improvements before observed upon, and the redress of many
grievances and oppressions which had been introduced by his father, will over
make tho administration of Henry VIII. a very distinguished era in the annali
ofjuridical history.
It must be, however, remarked that (particularly in his latter yeais) the royal
prerogative was then strained to a very tyrannical and oppressive height ; and,
what was the worst circumstance, its encroachments were established by law,
under the sanction of those pusillanimous parliaments, one of ivhich, to its
eternal disgrace, passed a statute whereby it was enacted that the king's pro
clamations should have the force of acts of parliament; and others concurred in
tho .-reation of that amazing heap of wild and new-fangled treasons, which were
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slightly touched upon in a former chapter.(Z) Happily for the nation, thin
arbitrary reign was succeeded by the minority of an amiable prince, during the
short sunshine of which great part of these extravagant laws were repealed
And to do justice to the shorter reign of queen Mary, *many salutary r*jqo
and popular laws in civil matters were made under her administration,
perhaps the better to reconcile the people to the bloody measures which she
was induced to pursue for the re-establishment of religious slavery : the wellconcerted schemes for effectii-g which were (through the providence of God)
defeated by the seasonable accession of quoen Elizabeth.
The religious liberties of the nation being by that happy event established
(we trust) on an eternal basis, (though obliged in their infancy to be guardod
against papists and other non-conformists by laws of too sanguinary a nature,)
the forest-laws having fallen into disuse, and the administration of civil rights
in the courts of justice being carried on in a regular course, according to the
wise institutions of king Edward the First, without any material innovations,
all the principal grievances introduced by the Norman conquest seem to have
been gradually shaken off, and our Saxon constitution restored, with consider
able improvements, except only in the continuation of the military tenures, and
a few other points, which still armed the crown with a very oppressive and
dangerous prerogative. It is also to be remarked that the spirit of enriching
the clergy and endowing religious houses had (through the former abuse of it)
gone over to such a contrary extreme, and the princes of the house of Tudo>and their favourites had fallen with such avidity upon the spoils of the church,
that a decent and honourable maintenance was wanting to many of the bishops
and clergy. This produced the restraining statutes, to prevent the alienations
of lands and tithes belonging to the church and universities. The number of
indigent persons being also greatly increased, by withdrawing the alms of the
monasteries, a plan was formed in the reign of queen Elizabeth, more humane
and beneficial than even feeding and clothing of millions, by affording them the
means (with proper industry) to feed and to clothe themselves. And the further
any subsequent plans for maintaining the poor have departed from this insti
tution, the more impracticable and even pernicious their visionary attempts
have proved.
♦However, considering the reign of queen Elizabeth in a great and
political view, we have no reason to regret many subsequent alterations
in the English constitution. For though in general she was a wise and excel
lent princess, and loved her people ; though in her time trade flourished, riches
increased, the laws were duly administered, the nation was respected abroad,
and the people happy at home: yet the increase of the power of the starchamber and the erection of the high-commission court in matters ecclesiastical
were the work of her reign. She also kept her parliament at a very awful dis
tance; and in many particulars she at times would carry the prerogative as
high as her most arbitrary predecessors. It is true she very seldom exerted
this prerogative so as to oppress individuals, but still she had it to exert; and
therefore the felicity of her reign depended more on her want of opportunity
and inclination than want of power to play the tyrant. This is a high encomium
on her merit, but at the same time it is sufficient to show that these were not
those golden days of genuine liberty that we formerly were taught to believe:
for surely the true liberty of the subject consists not so much in the gracious
behaviour as in the limited power of the sovereign.
The great revolutions that had happened in manners and in property had
paved the way, by imperceptible yet suro degrees, for as great a revolution in
government ; yet, while that revolution was effecting, the crown became more
arbitrary than ever, by the progress of those very means which afterwards
reduced its power. It is obvious to every observer that till the close of the
Lancastrian civil wars the property and the power of the nation were chiefly
divided between the king, the nobility, and the clergy. The commons were
genorally in a state of great ignorance; their personal vealth before the ex(>l See page 86.
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tension of trade was comparatively small; and the nature of their landed pro
perty was such as kept them in continual dependence upon their feodal lord,
*434.T De>ng usually some powerful baron, some opulent abbey, *or sometimes
-! the king himself. Though a notion of general liberty had strongly per
vaded and animated the whole constitution, yet the particular liberty, the
natural equality, and personal independence of individuals were little regarded
or thought of; nay, even to assert them was treated as the height of sedition
and rebellion. Our ancestors heard with detestation and horror those senti
ments rudely delivered and pushed to most absurd extremes, by the violence of
a Cade and a Tyler, which have since been applauded, with a zeal almost rising
to idolatry, when softened and recommended by the eloquence, the moderation,
and the arguments of a Sidney, a Locke, and a Milton.
But when learning, by the invention of printing and the progress of religious
reformation, began to be universally disseminated,—when trade and navigation
were suddenly carried to an amazing extent by the use of the compass and the
consequent discovery of the Indies,—the minds of men, thus enlightened by
science and enlarged by observation and travel, began to entertain a more just
opinion of the dignity and rights of mankind. An inundation of wealth flowed
in upon the merchants and middling rank; while the two great estates of the
kingdom, which formerly had balanced the prerogative, the nobility and clergy,
were greatly impoverished and weakened. The popish clergy, detected in their
frauds and abuses, exposed to the resentment of the populace, and stripped of
their lands and revenues, stood trembling for their very existence. The nobles,
enervated by the refinements of luxury (which knowledge, foreign travel, and
the progress of the politer arts are too apt to introduce with themselves) and
fired with disdain at being rivalled in magnificence by the opulont citizens, fell
into enormous expenses ; to gratify which, they were permitted, by the policy
of the times, to dissipate their overgrown estates and alienate their antient
patrimonies. This gradually reduced their power and their influence within a
very moderate bound, while the king, by the spoil of the monasteries and the
great increase of the customs, grew rich, independent, and haughty: and the
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during the sudden opulence of the exchequer. Intent upon acquiring new
riches, and happy in being freed from the insolence and tyranny of the orders
more immediately above them, they never dreamed of opposing the prerogative
to which they had been so little accustomed, much less of taking the lead in
opposition, to which by their weight and their property they were now entitled.
The latter years of Henry the Eighth were therefore the times of the greatest
despotism that have been known in this island since the death of William the
Norman : the prerogative as it then stood by common law (and much more
when extended by act of parliament) being too large to be endured in a land
of liberty.
Queen Elizabeth and the intermediate princes of the Tudor line had almost
the same legal powers, and sometimes exerted them as roughly, as their father
king Henry the Eighth. But the critical situation of that princess with regard
to her legitimacy, her religion, her enmity with Spain, and her jealousy of the
queen of Scots, occasioned greater caution in her conduct. She probably, or
her able advisers, had penetration enough to discern how the power of the king
dom had gradually shifted its channel, and wisdom enough not to provoke the
commons to discover and feel their strength. She therefore threw a veil over
the odious part of prerogative, which was never wantonly thrown aside, but
only to answer some important purpose ; and though the royal treasury no
longer overflowed with the wealth of the clergy, which had been all granted
out and had contributed to enrich the people, she asked for supplies with such
moderation, and managed them with so much economy, that the commons were
happy in obliging her. Such, in short, were her circumstances, her necessities,
her wisdom, and her good disposition, that never did a prince so long and so
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entirely, for the space of half a century together, reign in the affections of the
people.
*0n the accession of king James I., no new degree of royal power r*iQ«
was added to or exercised by him ; but such a sceptre was too weighty 'to be wielded by such a hand. The unreasonable and imprudent exortion of
what was then deemed to be prerogative, upon trivial and unworthy occasions,
and the claim of a more absolute power inherent in the kingly office than had
ever been carried into practice, soon awakened the sleeping lion. The people
heard with astonishment doctrines preached from the throne and the pulpit
subversive of liberty and property and all the natural rights of humanity.
They examined into the divinity of this .claim, and found it weakly and fal
laciously supported ; and common reason assured them that, if it were of human
origin,
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pulse of the nation, and found they had ability as well as inclination to resist
it; and accordingly resisted and opposed it, whenever the pusillanimous temper
of the reigning monarch had courage to put it to the trial ; and they gained
some little victories in the cases of concealments, monopolies, and the dispensing
power. In the mean time, very little was done for the improvement of private
jnstice, except the abolition of sanctuaries and the extension of the bankruj itlaws, the limitation of suits and actions, and the regulating of informations upon
penal statutes. For I cannot class the laws against witchcraft and conjuration
under the head of improvements; nor did the dispute between lord Ellesmere
and Sir Edward Coke, concerning the powers of the court of chancery, tend
much to the advancement of justice.
Indeed, when Charles the First succeeded to the crown of his father, and
attempted to revive some enormities which had been dormant in the reign of
king James, the loans and benevolences extorted from the subject, the arbitrary
imprisonments for refusal, the exertion of martial law in time of peace, and
other domestic grievances, clouded the morning of that *misguided [*437
prince's reign, which, though the noon of it began a little to brighten,
at last went down in blood and left the whole kingdom in darkness. It mnst
be acknowledged that by the petition of right, enacted to abolish these encroach
ments, the English constitution received great alteration and improvement.
But there still remained the latent power of the forest-laws, which the crown
most unseasonably revived. The legal jurisdiction of the starchambor and
high-commission courts was extremely great, though their usurped authority
was greater. And if we add to these the disuse of parliaments, the ill-timed
zeal and despotic proceedings of the ecclesiastical governors in matters of mere
indifference, together with the arbitrary levies of tonnage and poundage, shipmoney,
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constitutionally given ; for all these oppressions were actually abolished by the
king in parliament, before the rebellion broke out, by the several statutes for
triennial parliaments, for abolishing the starchamber and high-commission
courts, for ascertaining the extent of forests and forest-laws, for renouncing
ship-money and other exactions, and for giving up the prerogative of knighting
the king's tenants in capite in consequence of their ieodal tenures ; though it
must be acknowledged that these concessions were not made with so good a
grace as to conciliate the confidence of the people. Unfortunately, either by
Bis own mismanagement, or by the arts of his enemies, the king had lost the
reputation of sincerity,—which is the greatest unhappiness that can befall a
prince. Though he formerly had strained his prerogative, not only beyond
what the genius of the present times would bear, but also beyond the examples
of former ages, he had now consented to reduce it to a lower ebb than was con
sistent with monarchical government. A conduct so opposite to his temper
and principles, joined with some rash actions and unguarded expressions, mado
the people suspect that this condescension was merely temporary. Flushed
therefore with thr success they had gained, fired with resentment for past
«3»
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•1381 °PPress'ons> *and dreading the consequences if the king should regain
J his power, the popular leaders (who in all ages have called themselves
the people) began to grow insolent and ungovernable ; their insolence soon ren
dered them desperate; and despair at length forced them to join with a set of
military hypocrites and enthusiasts, who overturned the church and monarchy,
and proceeded with deliberate solemnity to the trial and murder of their sove
reign.
1 pass by the crude and abortive schemes for amending the laws in the times
of confusion which followed, the most promising and sensible whereof (such as
gation,
the establishment
and some others)
of new were
trials,adopted
the abolition
in the of feodal tenures, the act of nari
V. Fifth period, which I am next to mention,—viz., after the restoration of
king Charles II. Immediately upon which, the principal remaining grievance,
the doctrine and consequences of military tenures, were taken away and abo
lished, except in the instance of corruption of inheritable blood, upon attaindei
of treason and felony. And though the monarch in whose person the regal
government was restored, and with it our antient constitution, deserves no
commendation from posterity, yet in his reign (wicked, sanguinary, and turbu
lent as it was) the concurrence of happy circumstances was such that from
thence we may date not only the re-establishment of our church and monarchy,
but also the complete restitution of English liberty, for the first time since its
total abolition at the conquest. For therein not only these slavish tenures—
the badge of foreign dominion, with all their oppressive appendages—were
removed from encumbering the estates of the subject, but also an additional
security of his person from imprisonment was obtained by that great bulwark
of our constitution, the habeas corpus act. These two statutes, with regard to
our property and persons, form a second magna carta, as beneficial and effectual
as that of Running-Mead. That only pruned the luxuriances of the feodal
system; but the statute of Charles the Second extirpated all its *slaveries,
J except perhaps in copyhold tenure; and there also they are now in great
measure enervated by gradual custom and the interposition of our courts of
justice. Magna carta only, in general terms, declared that no man shall be
imprisoned contrary to law: the habeas corpus act points him out effectual
means, as well to release himself, though committed even by the king in
council, as to punish all those who shall thus unconstitutionally misuse him.
To these I may add the abolition of the prerogatives of purveyance and pre
emption ; the statute for holding triennial parliaments ; the test and corporation
acts, which secure both our civil and religious liberties; the abolition of the
writ de hazretico aomburendo; the statute of frauds and perjuries, a great and
necessary security to private property; the statute for distribution of intestates'
estates, and that of amendments and jeofails, which cut off those superfluous
niceties which so long had disgraced our courts; together with many other
wholesome acts that were passed in this reign for the benefit of navigation and
the improvement of foreign commerce : and the whole, when we likewise con
sider the freedom from taxes and armies which the subject then enjoyed, will
bo sufficient to demonstrate this truth, " that the constitution of England had
arrived to its full vigour, and the true balance between liberty and prerogative
was happily established by law, in the reign of king Charles the Second."
It is tar from my intention to palliate or defend many very iniquitous pro
ceedings, contrary to all law, in that reign, through the artifice of wicked poli
ticians, both iu and out of employment. What seems incontestable is this: that
by the law,{m) as it then stood, (notwithstanding some invidious, nay, dangerous,
♦Aim branches of the prerogative have since been lopped *off, and the rest
J more clearly defined,) the people had as large a portion of real liberty
as is consistent with a state of society, and sufficient power, residing in their
own hands, to assert and preserve that liberty if invaded by the royal pre(»)The point of timn At which I would choose to fix this the press had expired, though tlw yean which immediately
theoretical perfection of our public law is in the yeur 1679, followed it were times if great practical opprossion.
•ftal tho haUas coivus act was passed and that for liconsiug
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rogative. For which I need but appeal to the memorable catastrophe of the
next reign. For when king Charles's deluded brother attempted to enslave the
nation, he found it was beyond his power: the people both could and did resist
him, and, in consequence of such resistance, obliged him to quit his enterprise
and his throne together. Which introduces us to the last period of our legal
history.—viz.,
VI. From the revolution in 1688 to the present time. In this period many
laws have passed, as the bill of rights, the toleration-act, the act of settlement
with its conditions, the act for uniting England with Scotland, and some
others : which have asserted our liberties in more clear and emphatical terms ;
have regulated the succession of the crown by parliament, as the exigencies of
religious and civil freedom required; have confirmed and exemplified the doc
trine of resistance when the executive magistrate endeavours to subvert the
constitution ; have maintained the superiority of the laws above the king, by pro
nouncing his dispensing power to be illegal; have indulged tender consciences
with every religious liberty consistent with the safety of the state; have esta
blished triennial (since turned into septennial) elections of members to serve in
parliament; have excluded certain officers from the house of commons; have
restrained the king's pardon from obstructing parliamentary impeachments;
have imparted to all the lords an equal right of trying their fellow-peers; have
regulated trials for high treason; have afforded our posterity a hope that cor
ruption of blood may one day be abolished and forgotten ; have (by the desire
of his present majesty) set bounds to the civil list, and placed the adminis
tration of that revenue in hands that are accountable to parliament ; and have
(by the like desire) made the judges completely independent of the king, his
ministers, and his successors. Yet, though these provisions have, in appearance
and *nominally, reduced the strength of the executive power to a much r*44i
lower ebb than in the preceding period; if, on the other hand, we throw
into the opposite scale (what perhaps the immoderate reduction of the antient
prerogative may have rendered in some degree necessary) the vast acquisition
of force arising from the riot-act and the annual expedience of a standing
army, and the vast acquisition of personal attachment arising from the magni
tude of the national debt, and the manner of levying those yearly millions that
are appropriated to pay the interest ; we shall find that the crown has, gradu
ally and imperceptibly, gained almost as much in influence as it has apparently
lost in prerogative.
The chief alterations of moment (for the time would fail me to descend to
minutice) in the administration of private justice during this period are the
solemn recognition of the law of nations with respect to the rights of ambas
sadors; the cutting off, by the statute for the amendment of the law, avast
number of excrescences that in process of time had sprung out of the practical
part of it ; the protection of corporate rights, by the improvements in writs of
mandamus and informations in nature of quo warranto; the regulations of trials
by jury, and the admitting witnesses for prisoners upon oath; the further
restraints upon alienation of lands in mortmain ; the annihilation of the terrible
judgment of peine fort et dure; the extension of the benefit of clergy, by abolish
ing the pedantic criterion of reading ; the counterbalance to this mercy, by the
vast increase of capital punishment; the new and effectual methods for the
speedy recovery of rents; the improvements which have been made in eject
ments for the trying of titles ; the introduction and establishment of papercredit, by endorsements upon bills and notes which have shown the legal possi
bility and convenience (which our ancestors so long doubted) of assigning a
chose in action; the translation of all legal proceedings into the English lan
guage; the erection of courts of conscience for recovering small debts, and
(which is much the better plan) the reformation of county courts ; the great
Bystem of marine jurisprudence, of which the foundations have been laid, by
clearly *developing the principles on which policies of insurance are r*±±2
founded, and by happily applying those principles to particular cases ; L
and, lastly, the liberality of sentiment which (though late) has noie taken pos
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session of our courts of common law and induced them to adopt (where facts
can be clearly ascertained) the same principles of redress as have prevailed in
our courts of equity from the time that lord Nottingham presided there ; and
this not only where specially empowered by particular statutes, (as in the case
of bonds, mortgages, and set-offs,) but by extending the remedial influence of
the equitable writ of trespass on the case, according to its primitive institution
by king Edward the First, to almost every instance of injustice not remedied
by any other process. And these, I think, are all the material alterations that
have happened with respect to private justice in the course of the present
century.
Thus, therefore, for the amusement and instruction of the student, I have
endeavoured to delineate some rude outlines of a plan for the history of our
laws and liberties, from their first rise and gradual progress among our British
and Saxon ancestors till their total eclipse at the Norman conquest, from which
they have gradually emerged and risen to the perfection they now enjoy at
different periods of time. We have seen, in the course of our inquiries, in this
and the former books, that the fundamental maxims and rules of the law,
which regard the rights of persons, and the rights of things, the private injuries
that may be offered to both, and the crimes which affect the public, have been
and are every day improving, and are now fraught with the accumulated wis
dom of ages; that the forms of administering justice came to perfection under
Edward the First, and have not been much varied, nor always for the better,
since; that our religious liberties were fully established at the reformation, but
that the recovery of our civil and political liberties was a work of longer time,
they not being thoroughly and completely regained till after the restoration of
king Charles, nor fully and explicitly acknowledged and defined till the era of
*443 1
kaPPv revolution. Of a constitution so wisely contrived, *so strongly
J raised, and so highly finished, it is hard to speak with that praise which
is justly and severely its due : the thorough and attentive contemplation of it
will furnish its best panegyric. It hath been the endeavour of these commen
taries, however the execution may have succeeded, to examine its solid founda
tions, to mark out its extensive plan, to explain the use and distribution of its
parts, and, from the harmonious concurrence of those several parts, to demon
strate the elegant proportion of the whole. "We have taken occasion to admire
at every turn the noble monuments of ancient simplicity and the more curious
refinements of modern art. Nor have its faults been concealed from view; for
faults it has; lest we should be tempted to think it of more than human struc
ture ; defects chiefly arising from the decays of time or the rage of unskilful
improvements in later ages. To sustain, to repair, to beautify, this noble pile,
is a charge intrusted principally to the nobility and such gentlemen of the
kingdom as are delegated by their country to parliament. The protection of
the libeety or Bkitain is a duty which they owe to themselves, who enjoy it ;
to their ancestors, who transmitted it down ; and to their posterity, who will
claim at their hands this, the best birthright and noblest inheritance of man
kind.1
* I wish it were in my power to finish this sketch of our legal history in the
taithful and spirited manner in which the author has begun and carried it down to his
own time. Since the year 1780, in which he died, the legislature has provided ample
materials for one who saw things in so liberal and comprehensive a spirit and arranged
them in such striking and lucid order. In regard to legal and judicial matters, he might
have pointed out the restraint imposed on the arrest of the person, and the right given
to a discharge on making a deposit with the arresting officer ; the assistance afforded to
inferior courts by arming them with the process of the superior where necessary ; the
prevention of delay in the trial of misdemeanours, and the salutary increase of severity
in their punishment ; the great general diminution of the number of capital offences,
and the necessary and wise addition made to the severity of substituted and inferior
punishments ; tbi> making capital certain aggravated attempts at murder, and the sim
plifying the trial of certain enormous treasons ; the abolition of many punishments, as
that of the pillory and the burning or whipping of females, and of the barbarous and
■hocking parts of others, as tha; rf embowelling in treason; the suppression of appeal*
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in treason, murder, or felony, and of the trial by battel in civil suits ; the taking away
corruption of blood, except in cases of treason or murder; the provision for the expense!
of prosecutions in felony and for the care and disposal of lunatic offenders ; the great
improvements in the system of gaols and houses of correction : the declaration of the
functions of the jury in the case of libel ; the regulation of the ecclesiastical courts ; the
trial and punishment of offences committed on the high seas or in the colonies ; and
last, not least, the revision and consolidation of the laws which regulate that great
bulwark of our liberties, the trial by jury.
As measures calculated to secure the integrity of the representative body, Sir W.
Blackstone would probably have noticed the act for securing the independence of the
speaker, those which prevent public contractors and certain public officers from sitting
in the house, which suspend or remove bankrupt members from their seats, and prohibit
persons filling offices in the revenue from voting at elections.
In matters of general or internal polity, he would have pointed out the formation of a
regular system and jurisdiction for the punishment as well as relief of insolvent debtors;
the many amendments, and finally the consolidation, of the bankrupt-law ; the great
diminution of the disabilities of Roman Catholics and Dissenters ; the liberal alterations
in the spirit of the navigation-laws ; the attempts to estimate accurately the increase of
population, by a census taken at stated intervals and a more careful keeping of parochial
registers ; the sensible and humane attempts to modify and improve the poor-laws ; the
protection and encouragement afforded to friendly societies, and the institution of banks
for the savings of the poor ; the grand measure of the union with Ireland ; the honest
renunciation of the slave-trade for ourselves, and the sincere and repeated endeavours
to procure its abolition by all other nations.
These might form some of the features of the picture with which the Commentaries
might have closed if they had been written in the present day. The system is Btill
imperfect, and many things remain to be done which the author might, perhaps, uavo
suggested with something of judicial authority. Without thinking myself entitled to
do so, I may venture to express not only my wishes for the gradual perfecting of the
English laws and constitution, but my strong conviction that they will continue to be
improved with the increasing lights of the age. It is our great blessing to nave the
machinery of improvement always ready to work in a legislature, which, though almost
permanently sitting, is yet drawn from the general body of the people, forms part of it,
mixes in all its business and amusements, and is acted upon by all its hopes, fears, and
interests. The very facility of legislation perhaps leads to inconvenience in the multi
plying of laws, and in provoking attempts to remedy inconveniences which must be
borne, or prevent evils which the unassisted prudence of individuals might more wisely
be left to guard against. But these are comparatively slight evils, not counterbalancing
the great good of possessing a power of improvement perpetually advancing with the
age. It becomes not the commentator on the laws to indulge in a spirit of indiscriminate
approbation: perhaps it was the leaning of Sir W. Blackstone's mind to take too favour
able a view of his subject,—a more excusable failing than the opposite one of a captious
and querulous spirit ; but I think he might have reasonably indulged the conviction
which I have expressed above, because the characteristic of the legislature for the last
fifty years has been a sincere desire of general improvement and a particular zeal for the
bettering the condition of the lower or unfortunate classes of society. Fewer measures
purely aristocratic have passed into laws than heretofore ; while no proposition has been
coldly received that was sensible in its details, and had for its object the reformation of
the criminal, the instruction of the ignorant, the dissemination of sound religion, the
vindicating the rights of the oppressed, or the gradual advancement of the labouring and
mechanic orders of the population.—Coleridge.
The few years which have elapsed since the above sentences were penned by the
learned annotator have given birth to more and greater changes in the English law than
are comprised in any entire century of its previous existence. At the head of those
statutes which have produced important alterations in the constitution is the act eman
cipating his majesty's Roman Catholic subjects from the disabilities under which they
formerly laboured. Next in order are the statutes for amending the representation of
the people in parliament, which, by withdrawing the elective franchise from some classes,
extending it to many others, altering the method of election, and prescribing means for
ascertaining the qualification of electors, has wrought a great and organic change m the
legislative system of this realm.
Among the enactments peculiarly affecting our colonial interests must be distinguish*
the act which prohibits slavery throughout the British empire, providing at the same time
compensation for those whose property is injured by the consequences of that measure ;
the statute which provides a judicature for our West India colonies, and triat whioh
regulates the future government of British India, the care of which is still intrusted to
the company,—stripped, however, of its commercial privileges ; while the nations of that
»a«> neninsula are allowed much n> ire extensive capacities than they have heretofore
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•njoyed under our empire, and the trade with China is thrown open to the competiuoo
>t'all his majesty's subjects.
Among the important changes in our domestic polity must be pointed out the act of
municipal reform, which has popularized and remodelled the various municipal corpo
rations throughout the kingdom, with the exception only of the metropolis ; the act tor
the amendment of the poor-laws, which, by confiding the administration of those laws to
• central board, and accompanying the relief afforded to the indigent by circumstances
which render it far less desirable than formerly, has tended—whether wisely or unwisely
—to deter the applicant unless impelled by actual and pressing need, and to diminish tho
burden upon those classes who contribute to the fund destined for the relief of their
indigent fellow-subjects ; the abolition of the palatine peculiarities of the county of
Durham ; the tithe commutation act, which has enabled persons anxious to exempt
their lands from the payment of that species of ecclesiastical contributions to do so upon
equitable and advantageous terms of compromise ; the alteration in the law of marriages,
effected to relieve the scruples of the dissenting classes of our population, and which
points out a mode in which the matrimonial contract may be solemnized without the
intervention of the Church of England ; the erection of a general registry for births,
deaths, and marriages, by which it is hoped that the memory of such events will be pre
served more faithfully than heretofore ; and the general highway act, providing a new
system for the management of our great national thoroughfares.
Among the acts designed to benefit the commercial interests of the nation may be
reckoned that which renews the charter and defines the privileges of the Bank of Eng
land ; that which erects a new tribunal denominated the Court of Bankruptcy, for the
administration of that important branch of commercial law ; the improvements effected
in our maritime code by the alteration in our navigation and ship-registry acts, the con
solidation of the custom-laws, and the act passed for the regulation of our merchantseamen ; the partial abolition of the usury-laws, whereby bills and notes having no more
than three months to run may be negotiated at any rate of interest ; the improvement
of our law of patents, which encourages the enterprise of inventors by affording ad
ditional protection to their ingenuity ; that which settles the general standard of weights
and measures ; that which defines the liability of common carriers, and that which enables
his majesty to bestow on trading-companies several important privileges which heretofore
could only have been conferred by the transcendent authority of parliament.
Among changes respecting the general administration of the laws may be enume
rated the alteration of the amount for which a debtor may be legally arrested from the
sum of ten to that of twenty pounds ; the act which sweeps away the old, intricate system
of process, and substitutes an easy and intelligible method of commencing actions in
the courts of common law ; the law amendment act, which destroys several antiquated
forms, expedites and cheapens the trial of causes of slight importance, enables the
judges to amend and obviate technical errors, arms them with a power (which they have
not been slow to exercise) of introducing regulations calculated to render our system of
pleading more effectually subservient to the ends of justice, and renders more efficient
the tribunal of the arbitrator; the consolidation of the Welsh and English judicatures the appointment of an additional judge to each of the superior courts ; the act dispensing
with a number of useless oaths, the multitude of which tended to induce disregard of
those most solemn invocations of the Deity, by rendering their use too frequent in
matters of trivial importance ; the destruction of the numerous and antiquated tribe of
real actions, and the remodelling of the Court of Privy Council for judicial purposes.
Among enactments concerning the regulation of private property may be enume
rated the act which renders a man's real property liable after his death to the claims of
all his creditors ; the acts which ascertain the period at which rights and titles shall be
rendered secure by lapse of time and uninterrupted continuance of possession ; which
define the right of the wife to dower out of her husband's, and that of the husband to
curtesy, as it is called, out of the wife's, real property ; which alters the law of descents,
by allowing the parent to inherit to the child, and letting in the half-blood, who were
formerly excluded by an arbitrary rule of feudal policy : and that which substitutes easy
and simple forms for the complicated and abstruse ones of fine and recovery.
Lastly: our criminal law has been improved by the abolition of the disabilities under
which Quakers and Moravians formerly laboured of giving evidence for or against the
prisoner. The statutes which composed its bulk have been consolidated, the punish
ment of death abolished in numerous instances, and the accused has at length obtained
the right, heretofore denied him in prosecutions for felony, of making his full defence
by counsel and inspecting the depositions of those who charged him with the crime for
which he stands indicted.
These are the most prominent of the alterations which have within the last ten years
(1836) been effected in the English law and constitution. Experience will probably
ihow that, like other human institutions, they contain good mixed with evil. But the
very experience which detects the latter will help to point out the true method ot cor
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recting it ; while the continuance of the former may, and, let us trust, n.U, be insured,
by that willing obedience to existing laws, that steady attachment to the constitution,
that charity to fellow-subjects and loyalty to the crown, which have ever remarkably
distinguished the English people.—John William Smith.
This admirable sketch of our legal history having only extended to about the year
1780, I .shall endeavour, however imperfectly, to bring it down to the present time, as it
will not be disputed that the alterations which have Deen made in the law since Blackstone completed his Commentaries have been fully as important as those which he com
memorates. It will be convenient for this purpose to consider the other changes which
were made in the reign of George the Third and in the succeeding reigns.
During the greater portion of the reign of George the Third the energies of the country
were devoted to the carrying on foreign wars of great magnitude, in the last of which
her very existence as a nation was perilled. From these contests she eventually arose
victorious ; but the effects of the struggle were long felt, and are to be traced in the
statute-book. The criminal code of the country, already sufficiently penal, became more
and more bloody; the liberty of tho subject was very considerably curtailed, and the
close of the war, however glorious to our arms, cast adrift a multitude of unemployed
and restless spirits ; commerce, long diverted from her regular channels, returned with
difficulty to them ; and the light of political science was wellnigh extinguished in the
general confusion. The reader who has perused the Commentaries will perceive that
scarcely any of the blemishes in our laws pointed out by Blackstone—by no means a
severe censor—were remedied in this reign. Some measures of great national import
ance, however, were carried through, and some improvements in the law were effected.
The legislative union between Great Britain and Ireland was completed ; and, although
the burdens on the people were greatly increased, the mode of collecting the revenue
was improved ; the national funds were consolidated ; the privilege of copyright in books
and works of art was extended ; the granting of annuities was placed under proper guards
and restrictions ; the Roman Catholics were relieved from some of their most severe
restrictions ; charities were investigated, and traders prevented from disposing of their
real estates after their death to the prejudice of their simple-contract creditors ; the
punishment of pillory (except in cases of perjury) and the trial by battel and appeals in
treason, murder, and felony were abolished, and certain minor improvements were made
in the practice of the courts of equity, of which the appointment of one vice-chancellor
may be considered the chief ; the barbarous parts of the punishment of treason and cor
ruption of blood in treason and murder were also taken away; some judicious improve
ments were made as to gaols and houses of correction ; and copyhold estates were
allowed to be devised without a surrender to the use of the will.
In the reign of George the Fourth, which was undisturbed by foreign wars, the altera
tions, especially in its later years, although few, were of greater importance than any
m the preceding reign. Thus, the laws relating to trial by jury and to bankrupts were
simplified, consolidated, and greatly improved ; the criminal law was much ameliorated,
the number of capital punishments diminished, the nature of crimes more accurately
defined, and their punishment more distinctly ascertained and more certainly executed :
benefit of clergy was also entirely abolished. The Insolvent Debtors' Court was esta
blished, with a regular system for the relief of insolvent debtors. I may also mention
the consolidation of the law relating to the customs and excise ; the establishment of a
new body of police in the metropolis, which has since been taken as a model in most of
the great towns in the empire ; the repeal of the navigation act, and the new regulation
of the merchant-service; the alterations in the law of marriage by the new marriage act;
the repeal of the test and corporation acts, and subsequently the entire removal of the
disabilities of the Roman Catholics. Two important commissions were also appointed in
this reign for the express purpose of considering the necessary reforms in the law, and
many most important acts have since been passed, founded on their recommendations.
But the reign of William the Fourth was still more remarkable for the progress ol
reform ; and here I can only notice the principal changes. The mode of administering
justice on circuit in Wales was entirely altered, being assimilated to that adopted in
England. The number of judges was increased from twelve to fifteen, and the practice
of all the superior courts was rendered uniform ; the law relating to trustees was amended
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tempts in chancery placed on a footing which protected the liberty of the subject. The
number of capital offences was still further diminished, and the exemption from death,
except in certain rare cases, was extended to the crime of forgery ; and this great step
towards a mitigation of the criminal code has been followed during subsequent years by
many other acta, all having the same ameliorating tendency; the improvements relating
to the terms and returns of writs, to judgment and execution, and the examination of
witnesses,—all these belong to the first year of this reign. The second was still mora
memorable for the reform act ; for tho establishment of the Bankruptcy Court ; the gam«
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net, which abolished the necessity of qualification and improved the law on this subject;
the uniformity of process act, and the act which established a limitation of claims for
tithes. The third year of his late majesty's reign is distinguished by the act which
established a limitation to all claims to incorporeal hereditaments ; by the anatomy act,
which has effectually put a stop to the practice of selling dead bodies and the horrible
crimes to which it gave rise. The fourth year was, so far as the law was concerned, the
most important of all. In this, some of the fruits of the law commissions which were
appointed in the preceding reign were reaped. A new statute of limitation of actions
relating to real property was passed ; the court of Chancery was regulated ; fines and
recoveries were abolished ; the law of inheritance and dower improved ; real estate was
made subject to every species of debts; the alienation of property was facilitated, and
the just rights of creditors extended. I should also mention that in this year were
passed the important act by which slavery was abolished and apprenticeship substituted
for a limited period, the act which opened the East India trade, and the Bank of Eng
land act, which made a material alteration in the usury-laws. In the next year the new
poor-law was carried,—a measure sufficiently well known,—and the Central Criminal
Court was established, which has greatly tended to the improvement of the adminis
tration of criminal justice. The other important alterations of this reign were the
municipal corporation act, the tithe-commutation act, which has already nearly super
seded the intricate and confused law of tithes, the act for the registration of births,
deaths, and marriages, and the act for allowing counsel to prisoners. Many smaller
amendments were also passed, which have been already noticed in their proper places :
and altogether the reign of William the Fourth is as memorable for the important
alterations which took place within its limits as that of any other monarch who ever sat
on the English throne.
The reign of her present majesty has already been distinguished by some important
juridical reforms. The law relating to wills and testaments has been simplified and
rendered uniform ; imprisonment for debt on mesne process has been entirely abolished,
and the power of creditors over the property of their debtors has been greatly extended ;
the number of capital punishments has been still further diminished, every species of
the crimen falsi being relieved from it, thus establishing on a firm footing the important
principle that no crime unattended with actual violence to the person shall be punished
with death ; and still more recently, by what may turn out to be a more questionable
alteration, the crime of rape has ceased to be a capital offence ; the law requiring the
qualifications of members of parliament to proceed exclusively from real estates has been
abolished ; the mode of trial of election-petitions has been much improved ; the power
of the crown to grant pensions has been considerably curtailed and placed within limits;
and the rates of postage for letters have been so materially reduced as to place the power
of communication by this means within the reach of all classes of her majesty's subjects.
The privilege of parliament to publish whatever it may please has been fully recognised ;
the revenues of the Church of England have been more equally distributed, the bless
ings of that admirable establishment more widely diffused ; some blemishes which had
crept in the course of time have been wiped off, and a more wholesome zeal and energy
have thus been awakened among the whole body of the clergy ; the administration of
justice in equity, bankruptcy, and lunacy has been improved, and already the more
crying grievances of the court of Chancery have been remedied ; considerable facilities
have been given to the enfranchisement of copyholds ; the term of copyright in books
has been extended to designs in articles of manufacture; the law as to the registration
of voters has been amended and placed on a better footing ; the law of libel has been
greatly improved, and the old rules excluding evidence on the ground of the interest or
crime of the witnesses, and thus frequently preventing the truth from being elicited,
have been almost entirely repealed ; and, lastly, slavery, in reality as well as in name,
has ceased to exist in every part of the British dominions.
But, much as has already been done for the reform of the law, still more remains to do ;
and there is every reason to believe that in the long reign to which, according to all
human foresight, her majesty and her subjects may reasonably look forward, the cause
of temperate and judicious reform in the law will be greatly advanced. In a speech
■which her majesty made on meeting her first parliament, she declared that " the better
and more effectual administration of justice was amongst the first duties of a sovereign ;"
and this sentiment has been cordially responded to by the other branches of the legis
lature. The amendment of the law is no longer the rallying-cry of a faction : the desire
♦o promote it is shared by the most eminent men of all parties in the state ; and, under
«uch auspices, I may be permitted to hope that the present reign, already so distinguished
in arms, will be at least as memorable for improvements in the juridical institutions of
the country.
This hope, expressed nearly nine years ago, nas now (1854) been abundantly realized,
—the legislature having proved fully sensible of the wants and desires of the country in
(his respect: so that it will be admitted that the present age wiD be distinguished, not
63U
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only by its attempts, but its success, in amending the law, the best evidence of which is
to be found in the course of this work. Justice is now cheaply, and in many respects
efficiently, administered in local tribunals, and is thus brought to every man's door,
while the whole procedure of the superior courts has been greatly simplified and im
proved ; useless forms and technicalities are now discountenanced as well by the prac
titioners of the law as the judges of the courts; and a sincere desire is manifested by all
classes to promote in this way the benefit of the nation and the social welfare of the
community.
Some improvement has also been made in facilitating the transfer of land. Commons
have been enclosed, tithes commuted, and copyholds may now, under certain circum
stances, be enfranchised compulsorily either by lord or tenant. Indeed, a strong wish
has been shown that, while the present moderate law of entail should be preserved, land
Bhould be more easily and cheaply dealt with, and that the law relating to it should be
more suited to the wants of a great commercial country.—Stewart.
Nearly a century has elapsed since the Commentaries of Sir William Blackstone were
first published. Much as the learned and enthusiastic commentator had cause for
exultation in the improvements which had been introduced in his own times and those
immediately preceding, he would have found matter for still warmer panegyric had he
lived in our days. The events of the last hundred years have changed the face of
Europe ; and although our own country has not sustained those disastrous shocks which
have been felt from time to time by most of the continental nations, it has not remained
a stranger to the general progressive tendency which has been discernible more or less
over the whole civilized world. On the contrary, the state of continuous healthy progress,
which seems to be almost peculiar to our own institutions, has perhaps carried us further
in the direction of political and social freedom than any other nation in the world.
Among the first and most important constitutional changes to be mentioned was the
union of the British and Irish legislatures,—an event which may be regarded as the
foundation of that genuine union of interest and feeling between two nations intimately
allied by geographical position, common language, and similar institutions, which, if not
yet completely attained, seems now at least in a fair way of becoming permanently
established. The statute amending the representation of the people in the Commons
House of Parliament, popularly known as the Reform Act, introduced no new principle
into the constitution, but simply restored to the great body of the people that ancient
right of self-government which they had derived from their Saxon ancestors. Another
statute of almost equal importance, of which the professed object was the restoration
of an ancient institution, was that which remodelled the municipal corporations and
removed the many abuses which had gradually crept into these bodies. Several statutes
have also been passed for preventing corrupt practices in the election of members to
serve in parliament, and for disfranchising the boroughs where such practices were
found to prevail.
Our civil liberties have been further secured by that amendment of the law of libel
which has vested in the jury the right in such cases of deciding as well upon the law as
upon the fact, and by the statutory recognition of the privilege of parliament to publish
whatever it pleases. The boundaries of religious liberty have been extended by the
rppeal of the test and corporation acts,—a measure which has enabled that numerous
and influential portion of our fellow-citizens who object to the discipline or dissent from
the doctrines of the Established Church to participate in those political rights from which
they had been before excluded ; whilst the Catholic Emancipation Act has relieved those
who adhere to the Church of Rome from the civil disabilities and penalties to which
they were previously subject. The national church has probably taken strength from
the commutation of tithes, and still more from those statutes which have been passed
for the abolition of pluralities and for compelling the residence of the beneficed clergy.
Large and comprehensive measures have also been adopted for the better management
and application of the cathedral-revenues, and for the subdivision of large and populous
parishes, the formation of new parochial districts, and the extension of the church and
its institutions. A committee of the privy council has been formed for the distribution
of the large sums which have for many years been annually voted by parliament for
promoting education among the poorer classes of the people.
The statutes amending the law of marriage, while requiring this important ceremony
to be accompanied by certain circumstances of publicity and notoriety, have, at the same
time, enabled every individual to enter into this solemn contract in the mode which he
c onsiders necessary or proper, and have thus removed an unreasonable restriction under
which a large portion of the community previously laboured.
The abolition of colonial slavery, accomplished at a very great pecuniary sacrifice, is
an event in our history never to be forgotten. The spirit of philanthropy which dictated
this measure is a very prominent feature of our age, and has displayed itself in a variety
o<" other enactments, particularly those modifying the severity of the laws relating to
unfortunate traders and debtors, securing the proper care and treatment, of lunatics.
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amending the discipline of prisons, and providing reformatory institutions for all crimi
nals who seek an opportunity of regaining their lost position. The laws for the relief
of the poor have been remodelled ; the numerous charities which are to be found in
every part of the kingdom have been placed under the regulation and control of a body
of commissioners, whose sole duty it is to see that the funds of these institutions are
properly applied ; the laws relating to game—always a fertile source of crime—have been
so far modified that we may anticipate an early repeal of all penal enactments on the
subject ; and several statutes have been passed having for their object the improvement
of the sanatory condition of populous places and the preservation of the public health.
The interests of trade, commerce, and manufactures have been unceasingly studied
and promoted since the restoration of peace in 1815. This is not the place, however, in
which to attempt any enumeration of the various statutes which have been from time to
time passed for regulating these matters, the legislation relating to which has been often
affected and controlled by financial necessities or by the conflicting views of political
economists. It may be enough to allude to the statutes throwing open the trade to the
East Indies, to the consolidation of the laws relating to the mercantile marine, and the
repeal of the navigation acts ; all tending towards establishing a system of commerce,
free from all restraints other than those which the collection of the public revenue and
the machinery required for that purpose render indispensable. The laws with regard to
bankrupts have been consolidated and amended and courts established for the relief of
all insolvent debtors whatever ; real property has been subjected to the payment of debts ;
the rights of authors and inventors have been extended and secured ; and the formation
of joint-stock companies has been simplified and cheapened, the most ample regulations
being made at the same time for the guidance of these bodies. The operations of the
mercantile classes have been facilitated by several statutes having reference exclusively
to commercial affairs, and protected to some extent by other enactments, which have
made breaches of trust committed by bankers, factors, agents, and servants generally
severely punishable.
In regard to landed property and its transmission the most important improvement*
have taken place. The alteration of the law of descent, the limitation of the time
within which actions for the recovery of real estate may be brought, the shortening of
the time of prescription of legal memory, the abolition of those complex modes of
assurance, fines, and recoveries, the modification of the wife's claim of dower, the annihi
lation of satisfied terms,—these, among other things, have tended greatly to facilitate
the transfer of property, have got rid of endless doubts and difficulties which perpetually
arose upon titles, and have materially shortened conveyances. A great improvement
has also been introduced into the law of wills ; and there is less danger now than formerly
of the wishes of a testator being frustrated. An attempt has been made to get rid of
copyhold tenures, and repeated efforts—hitherto without effect, however—to introduce
a system of registration of the titles to real estates.
The administration of private justice has been greatly simplified by the numerous
alterations which have been made in the procedure of the superior courts of law and
equity. The abolition of real actions and of the many fictions which formerly encum
bered suits at law was an important and beneficial change, but not so advantageous to
the suitor as more recent improvements in the practice of the courts at Westminster.
Even these alterations have been less beneficial to the great mass of the community,
however, than the establishment of the new county courts,—a measure warmly recom
mended by Sir William Blackstone, and to some extent a return to the ancient Saxon
system, restored, if not established, by king Alfred, for securing the administration of
justice at every man's door. The old rules of law, excluding the evidence of the parties
to the suit, and prohibiting persons who are considered disqualified either by reason of
interest or by crime from being witnesses, have been repealed, and all practical diffi
culties in eliciting the truth removed.
The proceedings in the court of Chancery have been simplified and shortened ; the
increase in the number of judges has prevented the possibility of delay in the hearing
of causes in that court; and there seems to be no reason why in ordinary cases the
obtaining of justice in a court of equity should not be a speedy and not ruinouslyexpensive process.
The criminal law has been, as to many of its branches, amended and consolidated, and
the severity of punishments at the same time much softened and adapted more carefully
than formerly to the nature and magnitude of the offence. The barbarous sufferings
prescribed for those attainted of treason no longer stain the statute-book ; and the
punishment of innocent parties for ancestral guilt, which often resulted from the doc
trine of corruption of blood, can no longer happen ; while the offences involving capital
punishment, which the convict only escaped by claiming the benefit of clergy, have
ueen gradually reduced in number, until the extreme penalty of the law has become in
practice confined to the frightful crime of murder. The trial by battel and the mode
of proceeding by appeal have been formally abolished ; the law relating to principal and

Chap 38.]

OF THE LAWS OF ENGLAND.

443

accessory been divested of its niceties, and the forms of the proceedings in the criminal
courts so far simplified and improved that offenders who have now the advantage of
being defended by counsel rarely escape punishment on purely technical objections.—
Kerb.
It were to be wished that the changes in our laws effected during the lost twenty years,
and throwing into the shade those of several centuries recorded in our annals, could have
been reviewed by an eye so discriminating and delineated by a pen so masterly as those
of Sir William Blackstone. There is a special reason for exhibiting a faithful picture of
legislation during this interval :—that it follows and is largely due to the energy and
activity infused into the legislature by the acts passed in the year 1832 for amending the
representation of the people. As in all great changes, the one in question was inaugu
rated with sanguine predictions of good and confident forebodings of evil. It is for the
impartial chronicler of our laws and institutions to afford an opportunity for judging
how far events have justified the hopes and fears of those respectively favouring ana
deprecating so great and sudden a strengthening of the democratic element in our con
stitution. The change in question has already gone far towards verifying the prediction
of one of its responsible promoters (Hansard, vol. ii. col. 1318, 1319, (3d ser.,) Viscount
Palmerston) that it must " influence the character of the government and the legislature
in all future times, and impress its influence on the whole frame of society." A con
sideration of what has been done and attempted since the year 1832 suffices to remind
us that activity and energy in the legislature must be associated with prudence, mode
ration, and forethought in order to secure the enduring results of bold and beneficial
legislation.
Glancing for a moment abroad, we behold acts continually passed by our legislature
for the purpose of carrying into effect conventions with foreign states for suppressing
the slave-trade, and with France and the United States of America, for apprehending,
in any of the three countries respectively, persons charged with murder, attempto to
murder, robbery, piracy, forgery, or fraudulent bankruptcy. Other acts are for conse
crating British subjects or foreigners to be bishops in foreign countries, securing to some
extent the benefit of international copyright, facilitating the marriage of British subjects
in foreign countries, and the naturalization of foreigners here. Her majesty has also
been empowered to establish and maintain diplomatic relation and to hold diplomatic
intercourse with the Pope, but not through the intervention of a person in holy orders
in the Church of Rome, or a Jesuit or member of any Romish order or society bound by
monastic or religious vows ; and it is also expressly provided that nothing in that act is
in any way to repeal, weaken, or affect the royal supremacy, civil and ecclesiastical. Our
commercial relations with foreign countries have undergone a total change by the great
relaxation of our system of prohibitory and protective duties, especially in respect of the
importation of animal and vegetable produce from foreign countries; the abandonment
of our navigation-laws, so long deemed the bulwark of our national greatness, and the
admission of foreign shipping to the privileges of our own, even to the coasting-trade ;
while an attempt has been made to secure corresponding advantages from foreign states,
by arming her majesty with retaliatory powers, to be exercised when it may be deemed
expedient.
Our colonial relations are the subject of constant solicitude to the mother-country,
with a view of conferring on our colonies the rights and privileges of self-government,
the representative system, and free institutions, under such conditions as may be thought
likely to preserve and perpetuate, on terms consistent with the dignity and advantage
of both, the connection between the two. For this purpose the imperial legislature is
often occupied in framing and remodelling the constitution of her colonies in accord
ance with novel exigencies, as in Australia. Yielding to the urgent and reasonable
objections of some of the more distant to being continued penal settlements, we have
greatly diminished the number of offenders liable to transportation, substituting princi
pally, in such cases, penal servitude at home or elsewhere. Importing counterfeit coin
into the colonies has been made heavily punishable. Persons charged with treason oi
felony, in either the mother-country or the colonies, and escaping from one to the other,
may now be apprehended in either, and secured for transmission to the scene of the of
fence, there to be dealt with according to law. Unsworn evidence has been made admis
sible in divers colonial courts from necessity, in the case of neighbouring barbarous and
uncivilized people, ignorant of the existence of God or a future state. A great multitude
of acts have been passed for regulating the commercial intercourse between ourselves
and our colonies ; local courts of appeal have been established in some of the West India
colonies, and facilities afforded for sale, in others of them, of encumbered estates. But,
above all, the legislature has evinced a benign anxiety to extend the blessings of tha
United Church of England and Ireland to Our colonies whenever an opportunity is
afforded. There are now established twenty-nine bishoprics in our colonies ; and pro
vision is made for strengthening and consolidating ecclesiastical arrangements through
out our widespread dominions. The government of our stupendous Indian possession*
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has lately been placed upon a new footing, and the legislature is continually striving to
promote education, secular and religious, and reform the laws and improve the adminis
tration of justice there.
Returning to the United Kingdom, we shall find changes of great importance effected
in every department of our domestic economy. The links which bind the three king
doms together are constantly strengthened and multiplied by acts having for their
object to assimilate as far as practicable the laws in force in each. The great measure
for facilitating the sale of encumbered estates in Ireland is one of the boldest legislative
interferences with rights of private property ever attempted in this country, by which
the land of Ireland has been rendered again freely alienable and a great portion of it
has changed owners.
Foremost among acts of high interest and importance are those, at the commencement
of the present reign, for the support of her majesty's household and of the honour and
dignity of her crown, by which, following the example of her immediate predecessors,
she caused her hereditary revenues to be unreservedly carried to and made part of the
consolidated fund. And in the fifth year of her reign her majesty graciously signified
to parliament her wish to submit her royal income to the burden of the income-tax
imposed on her subjects. Other acts effected the naturalization of, and made provision
for, her royal consort, and for his filling the office of regent should the necessity arise.
It also became necessary to provide for the further security and protection of her
majesty's person, in consequence of some outrages perpetrated by half-crazed candidates
for notoriety ; and for the better security of the crown and government of the United
Kingdom, because of certain public disturbances of a malignant character, to be never
theless punishable, not as treason, but felonies, with transportation or imprisonment.
Great improvements have been made in the laws relating to the constitution of par
liament, the time and mode of assembling it. A third principal and a third under
secretary of state are now empowered to sit and vote in the house of commons, but not
more than three of the former and three of the latter at the same time. Stat. 18 <fc 19
Vict. c. 10, March 16, 1855. An entirely new code of laws has been enacted for con
ducting elections and putting down bribery, corruption, and undue influence. Other
acts allow members to qualify in respect of either real or personal property, or both ;
repeal certain severe penalties and disabilities ; appoint the court of common pleas,—t lie
tribunal for finally determining questions of disputed election-law ; greatly impr )ve the
constitution of election-committees ; and reduce restrictions on the exercise of the
franchise. Acts of parliament have been simplified and shorn of much verbiage ; parlia
mentary proceedings are diffused widely throughout the empire at a very small cost ;
and certain immunities granted to parliament, by way of privilege, in respect of such as
may happen to involve matters challengeable in respect of its libellous charactei
Our naval and militart laws have been improved in various ways,—particularly by
limiting the period of enlistment and service, and making liberal and salutary provisions
in respect of bounty and extra pay, in order to increase the inducements for entering
the public service. The militia-laws have been revised, consolidated, and placed, in
some respects, on a new footing.
The interests of religion and religious liberty have received a large share of the
anxious solicitude of the legislature. It has made powerful and unwearied efforts to
diffuse religious knowledge ; to develop the vast capabilities of the United Church of
England and Ireland ; building churches and chapels in spiritually-destitute districts ;
altering ecclesiastical districts; remodelling dioceses; uniting and severing benefices:
redistributing revenues, episcopal and capitular ; establishing stipendiary curacies : abo
lishing commendams ; vesting the patronage of deaneries in the crown ; creating a new
tribunal for enforcing church-discipline among the clergy ; prohibiting the desecration
of churches by holding in them vestry-meetings or for any other than religious purposes,
and the reading of public secular proclamations or notices during divine service; for
which are substituted printed or written copies attached to the outer door. The sanctity
of the Sabbath has been promoted by prohibiting the opening of houses and places of
public resort and public houses on Sunday, except within certain hours, throughout
England and Wales, and in Scotland during the whole of Sunday, except for the accom
modation of lodgers and travellers. In consequence of the Pope's affecting, in the year
1850, to parcel out this kingdom into provinces and dioceses and appoint archbishops
and bishops, which occasioned an extraordinary ferment, the assumption, unauthorized
by law, of the name of archbishop, bishop, or dean, of any place in the United Kingdom,
is prohibited ; briefs, rescripts, and letters-apostolical, from the See of Rome, are declared
void ; and those publishing and assuming to act under them for the purpose of consti
tuting such offices, provinces, sees, or dioceses, are liable to penalties. A great number
of statutes inflicting disabilities, penalties, and forfeitures on Roman Catholics, Jews,
and Dissenters, but which had long ceased to be enforced, have been repealed, and
many enactments passed facilitating the exercise of their religious rights and stringently
guarding against any invasion of them. Dissenters, and, indeed, all persons professing
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to entertain conscientious objections, of a religious nature, to taking oaths, may now, in
lieu of them, make solemn affirmations or declarations in courts of justice and else
where.
Indefatigable efforts have been made by the legislature to promote the cause of edu
cation, especially among the humbler classes of society, by establishing and affording
support to parish and other schools, partly charitable and partly self-supporting. Large
annual grants are made by parliament, to be applied at the discretion of her majesty in
council, for the purpose of education, without preference to any particular religious
denomination. The subject of popular education under state auspices, however, is one
so difficuH, with reference to its secular, religious, and compulsory character, as thus far
to have baffled the praiseworthy efforts of all parties in the legislature to solve that diffi
culty. New colleges have been established in Ireland ; and the Universities of Oxford
and Cambridge have been subjected to great changes of their constitution and power,
with a view to promotion of good government, extension, abrogation of oaths, and main
taining and improving discipline and studies. Other colleges—some of them formed
into an university—have been established in the metropolis and elsewhere, the members
of which are entitled to the substantial rights and privileges, especially with reference to
entering the learned professions, of legitimate academical education. A permanent
board, whose powers are now being increased by parliament, has been established for the
better administration of charitable trusts and the better application of charitable funds
in England ; than which few measures in recent years are likely to be attended with such
great
gence,and
and permanent
malversation.
advantages in averting the evil consequences of supineness, negli
In order to promote the rational entertainment and instruction of the people, town
councils have been empowered to establish public libraries and museums ; and an act
has been passed to afford greater facilities for establishing institutions to promote lite
rature, science, and the fine arts, or the diffusion of useful knowledge, and making
effectual provision for improving the legal condition of such institutions. To encourage
habits of prudence, forethought, and economy, various acts perfect and promote loan,
benefit, building, friendly, industrial, and provident societies, but with precautions
against abuse. While thus caring, however, for the religious, moral, and intellectual
welfare and advancement of the people, the legislature has been equally anxious con
cerning their material interests, by promoting the health, cleanliness, and comfort of
all, but especially the humbler classes ; and in doing this they may be thought to have
pressed the maxim, sic utere tuo ut aUenam rum ladas, to an extent which might have sur
prised our ancestors. Measures of extreme stringency have been taken, and are now in
full force, for suppressing nuisances in respect of sewers, drains, privies, slaughter
houses, offensive trades, callings, and manufactures, stench and smoke; for preventing
the spread of contagious or infectious diseases, either existing in this country or likely
to be imported from abroad ; for compelling vaccination as a protection against small
pox ; for preventing the spread of contagious or infectious diseases among sheep, cattle,
and other animals. A central and local boards of health are now established, and in
vigorous action, for the purpose of improving the sanitary condition of the country.
Burials in churches and chapels, or in burial-grounds in populous places, are prohibited.
Various acts encourage the establishment of public baths, wash-houses, and open
bathing-places ; of well-ordered lodging-houses, for the labouring classes, as desirable for
the health, comfort, and welfare of the inhabitants of towns and populous districts ; for
the well-ordering of common lodging-houses as tending greatly to the health, comfort,
and welfare of many of her majesty's poorer subjects,—requiring such lodging-houses to
be registered, inspected, and cleansed, and notice given to the authorities of any person
in them ill of fever or any contagious or infectious disease.
Our poor-laws have been remodelled, and their administration, in a humane and just
3pirit, placed on a very satisfactory footing, under the constant superintendence of a high
and responsible central authority; prison-discipline has been similarly dealt with, and
subjected to systematic and vigilant inspection, with a view to securing its efficiency not
only as a punishment, but, as far as may be, a preventive, of crime ; and also protecting
prisoners from oppression, neglect, or improper treatment of any kind ; while, infinitely
beyond and above all, the legislature has bestirred itself to lay the axe at the root of the
upas-tree of crime ; endeavouring to secure the reformation of offenders, especially of
the young, and destroying ignorance and intemperance, the twin roots of that accursed
tree.
It has been sought with sedulous anxiety to devise means for protecting women .from
fraudulent practices against their chastity, wickedly practised by infamous persons;
women and children both from injuries and ill treatment, to which they are peculiarly
exposed
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in the latter to school ; for preventing frauds on work-people in respect of the payment
of their hard-earned wages ; and for subjecting such scenes of employment to periodical
and searching inspection.
And as relates to the unfortunate class of persons denominated idiots, lunatics, or
insane, many considerate and salutary enactments have been made for the care and
custody and protection of their persons and property ; for the care of pauper lunatics,
the maintenance and custody of insane criminals, the conveyance to a lunatic-asylum
of lunatics meditating crime, the removal from India to the United Kingdom of insane
persons of European birth charged with offences but acquitted on the ground of insanity ;
and for the periodical visitation, by the commissioners in lunacy, of county lunaticasylums, and gaols and workhouses where any lunatics may be confined.
But, while thus humanely providing for the safety and welfare of our own species, the
legislature has not been unmindful of the animal creation. Cruelty to them has been
visited with new and severe punishment, likely, it is hoped, to check brutal nature*
insensible to other influences ; barbarous sports, such as bull, bear, and badger baiting,
dog-fighting, and cock-fighting, have been prohibited ; a sufficient quantity of tit and
wholesome food and water must be supplied to cattle impounded ; and the use of dogs
for purposes of draught is forbidden.
Our railroads, the gigantic growth of the last quarter of a century, and fast monopo
lizing the means of national transit, with the benefits attached to it, have been placed
to a certain extent under proper control, for the protection of the public and the due dis
charge of the public service ; and a comprehensive enactment has been passed, defining
their duties and constituting the court of Common Fleas a final tribunal for enforcing
the law thus newly defined.
The interests of agriculture have not been lost sight of; and foremost in changes
vitally affecting it must be regarded the repeal of the corn-laws and allowing the
importation of foreign cattle,—in bold reliance on the skill and energy of our own
farmers, and on our means of acquiring from abroad, at all times and under all circum
stances, an adequate amount of food, should the domestic supply prove deficient. This
is one of those changes which signalize the age in which they are effected, and produce
results of incalculable extent and importance. Excellent measures have been passed
for the benefit of agriculture ; for facilitating the improvement of land, by drainage, on
equitable terms, by those enjoying only limited interests or under disabilities, such
persons first obtaining permission of the court of chancery and the consent of the
occupier, when the expense of so permanent a benefit to the estate may be charged on
the inheritance. Other measures of great importance relate to the enclosure and
improvement of waste lands ; the enfranchisement, voluntary or compulsory, subject to
mutation
certain limitations,
of tithes ; allowing
of copyholds,
hares,and
so injurious
completing
to lands,
the working
to be killed
of thebyacts
thefor
occupier
the com
of
enclosed lands, or the owner having the right to do so, or any one authorized by him
and without paying game-duties or taking out a certificate. The law of landlord and
tenant has been improved, by allowing tenants holding under uncertain interests, on the
determination of their holding, instead of the ancient claim to emblements, to continue
on the land till the close of the current year of the tenancy; authorizing the removal of
buildings and fixtures set up for agricultural purposes ; empowering a landlord to pay
the tithe-rent charge left in arrear by his tenant and recover against him as for a simple
contract-debt; and to distrain, for rent, growing crops still on the land, though in <-..<todia legis, as already seized and sold under an execution against the tenant. The transfer
of land has been in some degree simplified, real property subjected fully to the debts of
the owner, the transfer of land vested in trustees and mortgagees facilitated, and the
laws of real property amended in important particulars.
The laws relating to our commercial interests have undergone recent and fundamental
changes, with the view of removing impediments to the free exercise of mercantile dis
cretion and enterprise. A multitude of acts in restraint of trade, and conferring local
and exclusive privileges, and all those relating to the offences, long exclaimed against
by political economists, of forestalling, engrossing, and regrating, have been abolished.
The usury-laws, after steps taken in that direction for several years, have at length been
totally abrogated ; and annuities are no longer subject to enrolment. The navigationpete,
laws, as
even
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provisions for endeavouring to coerce into following our example foreign countries indis
posed to reciprocate our bold and liberal concessions. All acts regulating our mercantile
marine, from the eighth year of queen Elizabeth to the eighteenth of queen Victoria,
have been repealed by a single statute in the latter year, and in their stead is enacted •
new and comprehensive code, incorporating many improvements and vesting in the
board of trade the general superintendence of the mercantile marine. Corporations and
■tther public bodies, moreover, are empowered to grant sites for sailors' homes, calculated,
MS
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while providing for their comfort, to elevate their character ; and a complete system if
established for watching over the welfare of sea-passengers and emigrants.
Improvements have been effected in the warehousing system, by which the importer
of merchandise is relieved from paying duty till he has sold them to a home or foreign
purchaser ; the rights, powers, and liabilities, civil and criminal, of factors have been
defined, and those of indorsees of bills of lading extended ; while summary remedies
have been afforded in the case of bills of exchange and promissory-notes. The complex
and critical relations between debtor and creditor have been several times adjusted and
readjusted, by revising and remodelling the administration of bankrupt-y and insol
vency law; and provisions are made against secret bills of sale. While the arrest of a
debtor on mesne process has been abolished, except under special circumstances and
under the authority of a judge, new remedies are given against absconding debtors ; and
debts due to a defendant can now be attached or taken in execution by a successful
plaintiff.
Our banking system, including the Bank of England and all public and private banks,
has been placed on a new footing, with a view to securing the circulation and preventing
fluctuations ruinous to the country. Joint-stock companies have formed subjects of
incessant legislation, affecting equally their formation, practical working, compulsory
dissolution, and winding up, and the rights and liabilities of shareholders among them
selves and between themselves and the public. The customs laws have been consoli
dated and remodelled, in conformity with fundamental changes in our commercial
policy. In short, a revolution has been effected in the fiscal system of the country,
with a view to insure simplicity, certainty, and safety, and the unfettered freedom of
self-reliant enterprise. Taxes have been imposed on income and property, as the basis
of the great changes referred to, but have ever since been continued, and were heavily
but temporarily augmented on account of the late war ; while a tax has also been imposed
on the succession to property. The stamp duties have been revised and placed upon a
new footing, and those on newspapers entirely repealed. Our postal system has been
remodelled, and postage, both domestic, colonial, and foreign, reduced to low and uni
form rates. The law of patents and copyrights has been improved and extended, and
valuable rights and privileges conferred in respect of literature, engravings, designs for
ornamenting manufactures, machines, and useful inventions, and certain colonial and
international rights established in respect of books, translations of them, prints, articles
of sculpture, and other works of art.
Acts have been passed for the important object of obtaining a complete geological
survey of the United Kingdom, under the direction of government; an admirable system
of registration of births, deaths, and marriaoes has been established, under the control
of a registrar-general, whose periodical reports afford information to the country of an
authentic, important, and most interesting statistical character; and a census of the
population was recently taken, on a far more extensive and systematic plan than had
ever before been attempted in this country.
Some of the more important alterations in the substance of the law are to be found in
the act for enabling the personal representatives of one whose life has been sacrificed by
the wrongful act, neglect, or default of another, though under circumstances amounting
in law to felony, to recover damages for the benefit of his family. Another is, that
effected in the law of libel, especiaDy in newspapers and periodicals, by lord Campbell's
act, having for its object the better protection of private character, for the more
effectually securing the liberty of the press, and better preventing abuses in exercising
it. These objects are attained by means of this valuable act, which is calculated to
restrain censorious and malignant pens from publishing libellous matter, which, though
true, it may not be held to have been for the public benefit to publish, but lacerating
private feeling and blighting character only for the gratification of spite and malignity.
Full effect is given to a prompt and proper apology, or even offer of one, in the case of
haste, passion, or inadvertence : and a sum of money may be paid into court in com
pensation for any injury acknowledged to have been committed. A third alteration i»
also of importance, as abrogating a great rule of law, that freight is the mother of wages
The right to his wages of a seaman who does his duty is now properly placed on the same
footing as that in respect of other service, and must be paid though the ship have earned
no freight, unless it can be proved against him that, in case of wreck or loss of the ship,
he did not exert himself to the utmost to save the ship, cargo, and stores.
Deodands, again, have been abolished, as unreasonable and inconvenient ; contracts by
way of wagering or gaming are declared null and void, and irrecoverable in courts of
either law or equity ; and very stringent enactments are made against gaming and betting
houses.
Though the contemplation of so vast a series of legislative changes within so short a
period may almost overwhelm the student, he has yet to be introduced to others of pos
sibly greater moment than any that have gone before: the noble and inestimable
improvements effected in the administration of justice. Some improvement; have
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been effected ir. our ecclesiastical courts, which, moreover, it has long been sought, but
hitherto in vain, to place altogether on a satisfactory footing. The difficulties of
doing so havo hitherto proved almost insuperable; but the legislature is at thia
moment engaged upon the arduous undertaking. The court of admiralty1 has
been reconstructed, invested with new powers, and now exercises with satisfaction
to the country an important jurisdiction ; and improvements have been made in the
judicial committee of the privt council. It is, however, in the administration of civil,
und criminal justice, alike in superior and inferior courts,—in those of law and equity,
—that the amending hand has left the deepest traces of its giant grasp. To recapitulate
with only reasonable fulness the improvements here effected would be to travel over a
laree space of the foregoing work: nothing more, therefore, will be attempted than a
sketch of some of their leading features. The grand attained object has been, by strip
ping a question of needless technicalities and fictions, to leave exposed to the judicial
eye the substantial merits, and that at as early a period in litigation as is consistent with
deliberately ascertaining the nature of the question ; to diminish the expense of adminis
tering justice, facilitate the review of questioned decisions, and obtain the substantial
results of adjudicature promptly and effectively.
First, as to the superior courts of common law. The three great engines by which
they conduct their operations—pleading, practice, and evidence—have been, so to
speak,
bilities taken
and modes
to pieces,
of action.
thoroughly
Pleadings
repaired,
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together
a spanagain,
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turn, given way to the simplicity and terseness which it had originally supplanted ; the
record speaks the language of plain good sense ; a slip and stumble of either party is
quickly recovered ; amendments may be made when and at every stage they appear
necessary, on just and reasonable terms ; facts and law are quickly referred to their
proper categories ; and the appropriate tribunals invested with new powers to dispose of
them. The practice of the courts is now at all times under the command of the judges,
who have laid down an entirely new code of rules, and have power from time to time to
vary them as occasion may require. The law of evidence has been entirely reconstructed ;
lips are opened which ought never to have been closed, and which can at once place
judges and juries in possession of facts not otherwise accessible ; new and great facilities
are afforded for testing the credibility of witnesses and facilitating and simplifying docu
mentary proof, and, at the same time, for visiting with prompt and condign punishment
those defiling a court of justice by perjured evidence. Oaths are dispensed with when
ever a witness will solemnly pledge his word that he entertains conscientious objections,
on religious grounds, to taking them ; and powers are given for enforcing the attendance
of witnesses out of the jurisdiction of a particular court, if they be within the United
Kingdom.
A question of fact may be referred to the decision of either judge or jury, as shall
appear most expedient ; and those of fact or law are now easily and economically review
able by successive courts of appellate jurisdiction. Several pages, however, would be
required to indicate the substantial improvements effected in the administration of the
common law in the superior courts, even by two statutes, entitled the common-law
procedure acts of 1852 and 1854, by which, among other great changes, equitable matter
is rendered available by either party in a common-law court, which is also armed with
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existing by ancient charter or act of parliament, and often possessing extensive juris
diction, have had their procedure improved and regulated by that of the superior courts,
as far as applicable, by either express enactments, or the incorporation, by an order of
privy council, of the two common-law procedure acts of 1852 and 1854, or by powers con
ferred by act of parliament on the recorder or judge to regulate practice and pleading,
subject to the approval of three judges of the superior courts.
Local courts have been established throughout England and Wales, absorbing a large
portion of the jurisdiction heretofore exercised by the superior courts only, who have
been, however, compensated, so to speak, by being allowed to encroach, as we have seen,
on tbe courts of equity.
Into courts of equity have been introduced also changes of number and magnitude
corresponding with those effected in the common-law courts, and having the same
object, —namely, to dispense with superfluous technicality, to shorten prolix pleadings,
and simplify procedure in every way, so as to arrive as quickly and inexpensively as
possible at the true merits of a question and have it as promptly adjudicated upon. Two
new courts of primary and one of appellate jurisdiction have been erected ; the judges
are armed with powers, like those of their brethren in the common-law courts, for regu
lating practice ; despatching business at chambers as well as in court, in lieu of the
masters in chancery, who have been abolished ; taking evidence viva voce; deciding legal
questions, rendered necessary for the determination of equitable rights, without invoking
the assistance of a court of law ; and being deprived of the power any longer of sending
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cases for the opinion of the latter. This, however, is only a faint outline of the great
ameliorations which have recently been effected in our courts of equity, of which they
have so long stood in need, and which have given great satisfaction to the public.
In the administration of our criminal law may be seen the same bold hand of reform ;
and salutary changes have been effected, in a spirit at once cautious, humane, and
enlightened, before which technical jargon and senseless prolixity have melted away,
leaving the indictment to speak language so plain as to be intelligible at once to the
prisoner and the public, instead of misleading, harassing, and confusing all parties, and
tempting chicanery, with facilities for defeating justice. Simple and brief as criminal
pleadings are now become, a judge is armed with every requisite power of amendment,
on rational principles, and consistently with full justice to the prisoner. Both judge
and jury are enabled, better than ever heretofore, to do substantial justice without dis
carding proper and necessary forms. While the latter can, without prejudice to tho
prisoner, adapt their verdict to the true merits of the case, which the evidence has
shown referable to a different class of offence from that charged in the indictmeiit, so
the former is enabled to carry that specially-adapted verdict into complete effect, and.
without unduly enlarging his discretion, apportion punishments, within certain limits, to
the quality of the crime and the character and previous conduct of the prisoner. A new
court of appeal has been erected, exactly qualified to answer every object in the adminis
tration of criminal justice, by keeping it consistent with the letter and spirit of the law,
and affording prompt redress in cases of miscarriage.
Magistrates have been recently invested with greatly-increased powers of summary
jurisdiction, over adult as well as juvenile criminals, to an extent not perhaps likely to
have been approved of by Blackstone, judging from his recorded sentiments, though
accompanied by provisions aimed at guarding from abuse so great a departure from the
precious institution of trial by jury.
Punishments have been often and anxiously considered by the legislature, with a view
to mitigating their severity without at the same time affording impunity to crime. This
has been done by men inspired by enlightened philanthropy, aiming patiently at the
true medium between justice and mercy, and actuated by the spirit breathing in the
grand and solemn language of one of our ancient statutes:—"The state of every king,
ruler, and governor of any realm, dominion, or commonalty standeth and consisteth
more assured by the love and favour of the subject toward their sovereign ruler and
governor than in the dread and fear of laws, made with rigorous pains and extreme
punishment for not obeying of their sovereign ruler and governor: and laws also made
for the preservation of the common weal, without extreme punishment or great penalty,
are more often for the most part obeyed and kept than laws and statutes made with
great and extreme punishments, and, in special, such laws and statutes so made, whereby
not only the ignorant and rude unlearned people, but also learned and expert people,
minding honestly, are often and many times trapped and snared—yea, many times—
for words only, without either fact or deed done or perpetrated." 1 Mary, stat. 1, c. 1.
Capital punishments have accordingly been expressly abolished in a great number of
heinous cases, such as forgery, rape, and certain crimes, foul and revolting, but retained
in others deemed of a more dangerous public tendency, and principally of a murderous
character and with such intent committed, as in cases of stabbing, cutting, wounding,
poisoning, doing violent injury dangerous to life. Even in these cases, however, the
sentence of death is not always carried into effect ; while offences of kindred enormity,
as by the use of explosive substances, corrosive fluids, chloroform, laudanum, or other
stupefying materials, for felonious purposes, and attempting to shoot, drown, or suffo
cate, are punishable by transportation for life or for a long series of years, or period of
imprisonment.
As already indicated, however, one of the noblest characteristics of tne age is its
endeavouring to prevent the commission of crime,—to reform and restore an offender
rather than harden and destroy him. And let us close this surprising summary of the
legislation of the last twenty years by saying that the feature of it last brought under
the reader's eye would have lit up with delight that of a Blackstone and a Coke ; the
latter of whom, after writing on this subject in moving terms, thus solemnly closes his
Institute of Criminal Law:—"The consideration of this preventing justice were worthy
of the wisdom of a parliament, and, in the mean time, expert and wise men to make
preparation for the same, as the text saith, ut benedicat eis Dominus. Blessed shall he be
that layeth the first stone of this building : more blessed that proceeds in it : most of all
that finisheth it, to the glory of God and the honour of our king and nation." The
anxieties of the late war did not prevent the nation from addressing itfcelf to this holy
enterprise; and the return of peace beholds it more intent upon that enterprise than
ever.—Warren.
It. proposing to add an American note on the subject of the progress of the law since
Ihe publication of the Commentaries of Sir William Blackstone, it ought to be premised
that it oj»i) not, of course, enter into the details of the legislation of thirty-two different
M6
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8tates. The most which can be done is to notice briefly some few leading instanced of
important alteration or amendment which occur in the jurisprudence of the United
States. In all these States, except Louisiana, the common law is the foundation ; and
though the superstructure has been various, yet there are points of general agreement
which may be safely assumed as indicative of the character and extent of American
progress.
The first, and by far the most important in its bearing upon security of person and
paniment
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not only describing the organization of the various departments and defining thei'
several limits, but declaring in the most authoritative manner those individual rights
which are not delegated to the government in any of its departments, but reserved as
inviolate forever. Essentially connected with the principle of constitutional law.—as lex
Uyum,—without which indeed it would be an empty name, is the recognised power of the
judiciary department not only to construe the constitution, but to pronounce an act of
the legislature, contrary to their construction, to be absolutely null and void, and to
refuse to carry it into effect. Under this principle especially has an efficient sanctior
been added to those important restrictions upon legislative power, that no law shall be
passed in violation of private contracts, that private property shall not be taken foi
public use without compensation, and that no man shall be deprived of life, liberty, 01
property without due process of law. Nor should we forget, while touching upon this
subject, to notice that all our constitutions contain provisions for their own amendment
Thus peaceably, without those convulsions and revolutions which mark the history of
other countries, the most important changes may be made in the very framework of
society. Most of the old constitutions originally established at or soon after the Revo
lution have undergone revision in conventions of the people called by lawful authority,
whose work has been submitted to the decision of the people at the polls. How sublime
a spectacle is it to behold a great nation—and each of our States may be well so termed
in its extent of territories and its prospective if not present population—engaged peace
ably and calmly in considering, and determining by the light of reason and experience,
those deeply-interesting and exciting questions which in other countries and in ages not
far remote were settled on the battle-field, or in the more terrific scenes of domestic
revolution ! Let it be observed, also, that as often as these revisions have taken place
they have resulted in changes tending to limit still more the power of government, and
of course to guard still more individual rights. While suffrage has been everywhere
more and more extended,—the will of the majority brought more and more nearly to
act upon the representatives to whom its expression in law is delegated,—yet this exten
sion has been accompanied with wise restrictions upon legislative power in the creation
of public debt, the erection of corporations, and the investment of peculiar privileges in
favoured classes. Orders of nobility never, in fact, existed in the American colonies.
These favours were not extended to the colonists : the demand at home was equal to
the supply. It was for this reason, fortunate for the colonists, that they were not i«?pr>sented in parliament. They would not then have been spared that infliction. Had an
order of American nobility, however, existed at the Revolution in any of the States, who
can doubt that it would have soon yielded up all its claims to honour, pre-eminence, or
privilege? It would be curious to trace the history of freehold qualification for office and
the elective franchise. Gradually, indeed, yet surely, one trace after another has dis
appeared of the idea that a man must have an interest in the soil to give him such an
interest in good government as to render him a safe depositary of any share of its power.
Provision by law for the education of the children of all classes, alike rich and poor,
who choose to avail themselves of it, is another feature of the progress which has been
made in this country. The fact simply is recorded, without pausing to examine its
bearing upon the great questions of morals and economy with which it is connected.
Church establishments, which in the beginning seemed disposed to show themselves,
have now no place in our system. One of the cardinal maxims of American funda
mental law is that religion, to be pleasing to the Being whose will is its supreme law,
must be perfectly voluntary,—uninfluenced by any mere worldly consideration: all men
havo an inherent and indefeasible right to unlimited freedom of conscience and religious
worship. The wisdom of free systems is nowhere more strikingly illustrated than by
the results in this case. It is found that the great bulk of the clergy are better paid,
more respected and more worthy of respect, enjoying more the confidence of their flocks
and better entitled to it; and, what is more remarkable, the amount of effort and contri
bution for religious objects is greatly increased where they are the free-will offerings of
cheerful givers. When we pass from what may be termed public to the domain of privaU
law, that which meets us at the first glance is the early and universal abolition of primoSenitures,
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doubtless one of the most important, steps in the progress of society. In Pennsylvania
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and some other of the States, the eldest son had at first a double share. But perfect
equality was soon everywhere the rule. While the right of discrimination may be safely
left to the justice and affection of the parent, the policy of equal distribution established
by law in cases of intestacy breaks the influence of family pride and arrays the moral
force of the whole community in favour of natural justice. It is the only just and safe
agrarian law. It gives an impetus to public as well as private enterprise and prosperity,
by the constantly-recurring division of property. It operates gradually and quietly by
the prevention of overgrown estates withdrawn from productive uses, which the course
of a few generations, under the operation of the rule of partible descents, never fails to
reduce to a common level. Now and then some proprietor, anxious to perpetuate his
property and name after his decease, may tie up his estate by a strict settlement ; but,
by the wise rule of law against perpetuities, the second generation will have power to
loose its bands and set it free again. Indeed, in many of the States, entails have been
abolished, and everywhere the legislatures are easily moved to unfetter estates which
have been placed in trust, whenever they can constitutionally exercise that power. The
interest of the many is in the unrestrained commerce of landed as well as movable
property,—in the subjection of both alike to the just demands of creditors. In the
earliest period of our colonial jurisprudence, lands were made chattels for the payment
of debts. Instead of recognising fancied distinctions between different classes of debts,
the estate of a decedent found to be insolvent is generally distributed among all his
creditors pro rata, with the exception of a reasonable and humane preference given tc
funeral-expenses, medical attendance, and servants' wages. With this class of legal
gages,
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his title defeated by some secret conveyance or encumbrance. In many of the States
provisions have been made in favour of certain classes founded upon the notion that
they have some superior claims upon the protection of the law. The priority given to
funeral-expenses, medical attendance, and servants' wages was evidently meant not for
the benefit of the undertaker, physician, and domestic, but that in that last great trial
of our nature the dying man might easily find the credit to procure him necessary com
fort and attention. But in the class of cases to which allusion is now made, no ulterioi
policy of this character is to be discerned. Yet such is their general adoption by dif
ferent legislatures that some foundation of policy or justice must exist in their behalf.
Such are laws giving mechanics liens upon buildings erected by them prior to all other
liens originating subsequently to the commencement of the erection. Such are laws
exempting a certain amount in value, or certain kinds of property, as household goods,
from seizure in execution or distress for rent. Such are the laws everywhere abolishing
imprisonment for small debts, and in many States advancing a step further, to the entire
abolition of such imprisonment in all cases, except where upon examination and hearing
the debtor is found to have fraudulently contracted the debt, or to have fraudulently
concealed or removed his property.
There is another subject upon which the hand of innovation has been laid of late
years ; whether it should be styled reform may well be doubted. Laws have been
passed in many States having in view the protection of the property of married women,
and constituting them in some respects, at least as far as such property is concerned,
independent of the power and control of their husbands. Instances of great hardship
were often found to arise where an unwise or profligate husband has squandered the
estate belonging to the wife : but whether such occasional inconveniences ought not rather
to be borne, than an alteration attempted affecting so fundamentally the most intimate
relation of society, has been questioned by some of our wisest and best men. Time will
decide, as the tendency of our legislation is at present all in that direction. In most of
the States, the causes which in England only constitute grounds of divorce a mensa d
Ifwro, and some not even amounting to that, have been constituted legal reasons for a
total separation of the parties a vinculo matrimonii, of course carrying with it the power in
either party to contract a new marriage. Still greater evils have been found to result
from the facility with which legislative divorces are granted, sometimes for no cause at
all but the dissatisfaction of one or both the parties. It has even been attempted in
some constitutions to restrict the power of the legislature on this subject; but from past
experience we may conclude that nothing but absolute prohibition will ever be found
effectual.
In general, special pleading has not found favour with the profession in the United
States. The education of lawyers has not in general been such as to qualify them for
it. Nowhere has it been found profitable to institute a separate branch of the profession
devoting themselves, as in England, to this subject. Our bills of costs in general are
light, and would not compensate for the labour and time which would be required.
Cases are mostly tried on the general issue; and where any special defence to a sealed
instrument it intended to be set up, or any defalcation relied upon, a notice of the
matter before trial is in general required. In many of the States the process and prao

EISE AND PEOGEESS OF ENGLISH LAWS.

[Book IV.

tice in the courts have been much simplified, with a view to a speedy judgment in cause*
leally without defence, and to a speedy trial in other cases. As far as evidence is con
cerned, we may be considered as behind our mother-country. In all but two or three
states the old rules excluding the parties und interested or infamous persons from being
heard as witnesses still exist in all their rigour. In general, chancery powers are con
ferred on the common-law courts proceeding by bill and answer on an equity side,
instead of a separate court of equity. In two or three States from an early period the
courts exercised the powers and applied the principles of equity only through the
medium of common-law forms, considering that as done which a chancellor would
decree to be done, and enforcing the specific execution of contracts through conditional
verdicts of juries.
When we turn to the consideration of crimes and their punishment, then it must be
acknowledged that we have always been far in advance of English jurisprudence. Our
ancestors, in the earliest periods of colonization, adopted the wise and humane principle
of Montesquieu, that certainty was to be preferred to severity. The death-penalty was
abolished generally in all cases except murder,—and in that, in some States, confined
only to what is termed murder in the first degree, or, in other words, where the intent was
itself murderous. Great attention has been paid to penitentiaries and prison-discipline.
In some places the plan has been adopted of solitary confinement at hard labour, and vu
others that of associated labour during the day and separate confinement at night.
Thus in this necessarily brief sketch it will be seen that in the United States there
has been a constant effort to improve the framework and details of our laws. The history
of the course of legislation is the best eulogy which could be composed upon republican
institutions. Liberal principles in government and legislation do not tend to subvert
the edifice of public and private security, but to strengthen its foundations and bind its
parts more firmly together by removing gradually and successively every useless and
injurious appendage. There is no danger, but the highest safety, that men should
understand their right to be well and cheaply governed. The more general intelligence
is diffused among a community, the more will they prize the blessing of living in a
oounsry of just and equal laws impartially administered.—Shahswood.
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APPENDIX.

Sect. 1. Record or an Indictment and Conviction of Murder, at the
Assizes.
Warwickshire, 1 Be it remembered, that at the general session of the lord Se**'!™ °J °**
to wit.
J the king of oyer and terminer holden at Warwick in and for
1,,nrr
I he said county of Warwick, on Friday, the twelfth day of March, in the
second year of the reign of the lord George the Third, now king of Great
Britain, before Sir Michael Foster, knight, one of the justices of the said
lord the king assigned to hold pleas before the king himself, Sir Edward
Clive, knight, one of the justices of the said lord the king, of his court of
Common Bench, and others their fellows, justices of the said lord the king,
assigned by letters-patent of the said lord the king, under his great seal of OcmmlMioa m
Great Britain, made to them the aforesaid justices and others, and any two
or more of them, (whereof one of them the said Sir Michael Foster and Sir
Edward Clive, the said lord the king would have to be one,) to inquire (by
the oath of good and lawful men of the county aforesaid, by whom the truth
of the matter might be the better known, and by other ways, methods, and
means, whereby they could or might the better know, as well within liber
ties as without) more fully the truth of all treasons, misprisions of treasons,
insurrections, rebellions, counterfeitings, clippings, washings, false coinings,
and other falsities of the moneys of Great Britain, and of other kingdoms or
dominions whatsoever; and of all murders, felonies, manslaughters, killings,
burglaries, rapes of women, unlawful meetings and conventicles, unlawful
uttering of words, unlawful assemblies, misprisions, confederacies, false alle
gations, trespasses, riots, routs, retentions, escapes, contempts, falsities,
negligences, concealments, maintenances, oppressions, champerties, deceits,
ana all other misdeeds, offences, and injuries whatsoever, and also the ac
cessories of the same, within the county aforesaid, as well within liberties as
without, by whomsoever and howsoever done, had, perpetrated, and com
mitted, and by whom, to whom, when, how, and in what manner ; and of all
other articles and circumstances in the said letters-patent of the said lord
the king specified ; the premises and every or any of them howsoever con
cerning ; and for this time to hear and determine the said treasons and <rjw&*m
other the premises, according to the law and custom of the realm of Eng- miMT<
land; and also keepers of the peace and justices of the said lord the king, and of th»
assigned to hear and determine divers felonies, trespasses, and other misde
meanours committed within the county aforesaid, by the oath of Sir James
Thomson, baronet, Charles Roper, Henry Dawes, Peter Wilson, Samuel Grand Jwj
Rogers, John Dawson, James Phillips, John Mayo, Richard Savage, Wil
liam Bell, James Morris, Laurence tall, and Charles Carter, esquires, good
and lawful men of the county aforesaid, then and there impanelled, sworn,
and charged to inquire for the said lord the king and for the body of the
said county, it is presented: That Peter Hunt, late of the parish of Light- ^ndktiM»
home, in the said county, gentleman, not having the fear of God before his
eyes, but being moved and seduced by the instigation of the devil, on the
fifth day of March in the said second year of the reign of the said lord the
king, at the parish of Lighthorne aforesaid, with force and arms, in and
upon one Samuel Collins, in the peace of God and of the said lord the king
then and there being, feloniously, wilfully, and of his malice aforethought,
did make an assault ; and that the said Peter Hunt, with a certain drawn
sword, made of iron and steel, of the value of five shillings, which he the
said Peter Hunt in his right hand then and there had and held, him the
said Samr-el Collins, in and upon the left side of the belly of him the said
Samuel Collins then and there feloniously, wilfully, and of his malice afore
thought, did strike, thrust, r'ab, and penetrate ; giving unto the said Samuel
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Collins, then and there, with the sword drawn as aforesaid, in and upon tlte
left side of the belly of him the said Samuel Collins, one mortal wound, of
the breadth of one inch and the depth of nine inches ; of which said mortal
wound he the said Samuel Collins, at the parish of Lighthorne aforesaid, in
the said county of Warwick, from the said fifth day of March in the yeai
aforesaid, until the seventh day of the same month in the same year, did
languish, and languishing did live ; on which said seventh day of March in
the year aforesaid, the said Samuel Collins, at the parish of Lighthorne
aforesaid, in the county aforesaid, of the said mortal wound did die : and so
the jurors aforesaid, upon their oath aforesaid, do say that the said Peter
Hunt him the said Samuel Collins, in manner and form aforesaid, felo
niously, wilfully, and of his malice aforethought, did kill and murder,
against the peace of the said lord the now king, his crown, and dignity,
not
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if he may be found in his bailiwick, and him safely keep, to answer to the
Smnon ot gaol- felony and murder whereof he stands indicted. Which said indictment
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the county aforesaid, on Friday, the sixth day of August, in the said second
year of the reign of the said lord the king, before the right honourable
William lord Mansfield, chief justice of the said lord the king, assigned to
hold pleas before the king himself, Sir Sidney Stafford Smythe, knight, one
of the barons of the exchequer of the said lord the king, and others their
fellows, justices of the said lord the king, assigned to deliver his said gaol
of the county aforesaid of the prisoners therein being, by their proper hands
do deliver here in court of record in form of the law to be determined. And
Arraignment, afteewards, to wit, at the same delivery of the gaol of the said lord the
king of his county aforesaid, on the said Friday, the sixth day of August, in
the said second year of the reign of the said lord the king, before the said
justices of the lord the king last above named and others their fellows
aforesaid, here cometh the said Peter Hunt, under the custody of William
Browne, esquire, sheriff of the county aforesaid, (in whose custody in the
gaol of the county aforesaid, for the cause aforesaid, he had been before
committed,) being brought to the bar here in his proper person by the said
sheriff, to whom he is here also committed. And forthwith being demanded
concerning the premises in the said indictment above specified and charged
Ple»: not guilty, upon him, how he will acquit himself thereof, he saith that he is not guilty
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aforesaid, of free and lawful men of the neighbourhood of the said parish of
Lighthorne, in the county of Warwick aforesaid, by whom the truth of the
matter may be the better known, and who are not of kin to the said Peter
Hunt, to recognise upon their oath whether the said Peter Hunt be guilty
of the felony and murder in the indictment aforesaid above specified, or
not guilty : because as well the said John Blencowe, who prosecutes for the
said lord the king in this behalf, as the said Peter Hunt, have put them
selves upon the said jury. And the jurors of the said jury by the said
sheriff for this purpose impanelled and returned, to wit, David Williams,
John Smith, Thomas Home, Charles Nokes, Richard May, Walter Duke,
Matthew Lion, James White, William Bates, Oliver Green, Bartholomew
Nash, and Henry Long, being called, come; who, being elected, tried, and
sworn to speak the truth of and concerning the premises, upon their oath
verdict: gnat/ say, that the said Peter Hunt is guilty of the felony and murder aforesaid,
•r munfer.
on njm aD07e charged in the form aforesaid, as by the indictment \foresaid
is above supposed against him ; and that the said Peter Hunt at the time
of committing the said felony and murder, or at any time since to this time,
had not nor hath any goods or chattels, lands or tenements, in the said
county of Warwick, or elsewhere, to the knowledge of the said jurors.'
And upon this it is forthwith demanded of the said Peter Hunt, if he hath
or knoweth any thing to say wherefore the said justices here ought not
upon the premises and verdict aforesaid to proceed to judgment and exe
cution against him : who nothing further saith, unless as he before had said.
> Thta arerment it* now rcnilcrrd unnecessary. See 7 A 8 Geo. IV. c 28, } &.
IM
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Whereupon, all and singular the premises being seen, and by the si.id ^5™'°' *
justices here fully understood, it is considered by the court here, that the *"
said Peter Hunt be taken to the gaol of the said lord the king of the said
county of Warwick from whence he came, and from thence to the place of
execution on Monday now next ensuing, being the ninth day of this instant and dinectioa.
August, and there be hanged by the neck until he be dead ; and that after
wards his body be dissected and anatomized.
upon Sect.
their 2.
oath
Conviction
say, that of
theManslaughter.
said Peter Hunt is not guilty of Verdict: ngt
the murder aforesaid, above charged upon him; but that the said Peter |S!ltJ?J ^JS?'1
Hunt is guilty of the felonious slaying of the aforesaid Samuel Collins ; and tiaughter
that he had not nor hath any goods or chattels, lands or tenements, at the
lime of the felony and manslaughter aforesaid, or ever afterwards to this
time, to the knowledge of the said jurors.' And immediately it is de
manded of the said Peter Hunt if he hath or knoweth any thing to say
wherefore the said justices here ought not upon the premises and verdict
aforesaid to proceed to judgment and execution against him: WHOsaith thatcier87 prayed
. he is a clerk, and prayeth the benefit of clergy to be allowed him in this
behalf. Whereupon, all and singular the premises being seen, and by the ?udg^?nt *?
said justices here fully understood, it is considered by the court here thatn°^i ^
the said Peter Hunt be burned in his left hand and delivered. And im- Uvered.
mediately he is burned in his left hand, and is delivered, according to the
form of the statute.'
Sect. 3. Entry of a Trial instanter in the Court of Kino's Bench, upon a
Collateral Issue ; and Bule of Court for Execution thereon.
Michaelmas Term, in the Sixth Year of the Reign of King George the Third.
Kent; The King 1 The prisoner at the bar being brought into this court
against
> in custody of the sheriff of the county of Sussex, by
1 homas Rogers. ) virtue of his majesty's writ of habeas corpus, it is ordered Habtat corpus.
that the said writ and the return thereto be filed. And it appearing by a Record of attala
certain record of attainder, which hath been removed into this court by his dw ro*d'
majesty's writ of certiorari, that the prisoner at the bar stands attainted, by
the name of Thomas Rogers, of felony for a robbery on the highway, and fo' *Ion' ln<1
the said prisoner at the bar having heard the record of the said attainder j^nS^ ukod
now read to him, is now asked by the court here what he hath to say for what he can say
himself why the court here should not proceed to award execution against J.°t|^of eI°"
him upon the said attainder. He for plea saith that he is not the samepiea: not the
Thomas Rogers in the said record of attainder named, and against whom nme P»"on.
judgment was pronounced ; and this he is ready to verify and prove, &c.
To which said plea the honourable Charles Yorke, esquire, attorney-general Replication,
of our present sovereign lord the king, who for our said lord the king in
this behalf prosecuteth, being now present here in court, and having heard
what the said prisoner at the bar hath now alleged, for our said lord the
king by way of reply saith, that the said prisoner now here at the bar is the arerrlng that b«
same Thomas Rogers in the said record of attainder named, and against1*"
whom judgment was pronounced as aforesaid ; and this he prayeth may be
inquired into by the country; and the said prisoner at the bar doth the like:
Joined.
Therefore let a jury in this behalf immediately come here into court, by
whom the truth of the matter will be the better known, and who have no renin awarded
affinity to the said prisoner, to try upon their oath whether the said prisoner '
at the bar be the same Thomas Rogers in the said record of attainder named,
and against whom judgment was so pronounced as aforesaid, or not : because
as well the said Charles Yorke, esquire, attorney-general of our said lord the
king, who for our said lord the king in this behalf prosecutes, as the said
prisoner at the bar, have put themselves in this behalf upon the said jury.
And immediately thereupon the said jury come here into court ; and, being Jury •
e'ected, tried, and sworn to speak the truth touching and concerning the
premises aforesaid, and having heard the said record read to them, do say
upon their oath that the said prisoner at the bar is the same Thomas Rogers verdict:
in the said record of attainder named, and against whom judgment was so fa **"
pronounced as aforesaid, in manner and form as the said attorney-general
* See preceding note.
« Bum* of clergy and burning In the hand being now abolished, (eee 8 Geo. IV. o. 28. 7*8 Geo. IV.
a. 28,) tbii form will require alteration accordingly.
Oil
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hath by his said replication to the said plea of the said prisoner now here
at the bar alleged. And hereupon the said attorney-general on behalf of
our said lo> J the king now prayeth, that the court here would proceed to
award execution against him the said Thomas Rogers upon the Baid attainder. Whereupon, all and singular the premises being now seen and
execution
fully understood
be donebyupon
the court
the said
here,
prisoner
it is ordered
at the bar
byfor
thethe
court
said here
felonythat
in
pursuance of the said judgment, according to due form of law: And it is
lastly ordered that he the said Thomas Rogers, the prisoner at the bar, be
now committed to the custody of the sheriff of the county of Kent (now
also present here in court) for the purpose aforesaid ; and that the said
sheriff of Kent do execution upon the said defendant the prisoner at the
bar for the said felony, in pursuance of the said judgment, according to due
form of law. On the motion of Mr. Atto-ney-General.
By the Court.
Sect. 4. Warrant of Execution on Judgment op Death, at the General
Gaol-Delivery in London and Middlesex.
London 1 To the sheriffs of the city of London ; and to the sheriff of the
and
v county of Middlesex ; and to the keeper of his majesty's
Middlesex. J gaol of Newgate.
Whereas at the session of gaol-delivery of Newgate, for the city of London
and county of Middlesex, holden at Justice Hall in the Old Bailey, on the
nineteenth day of October last, Patrick Mahony, Roger Jones, Charles King,
and Mary Smith, received sentence of death for the respective offences in
their several indictments mentioned : Now it is hereby ordered that exe
cution of the said sentence be made and done upon them the said Patrick
Mahony and Roger Jones, on Wednesday the ninth day of this instant
month of November, at the usual place of execution. And it is his majesty's
command that execution of the said sentence upon them the said Charles
King and Mary Smith be respited, until his majesty's pleasure touching
them be further known.
Given under my hand and seal this fourth day
of November, one thousand seven hundred
and sixty-eight.
James Eyre, Recorder, (l.s.)
Sect. 5. Writ of Execution upon a Judgment of Murder, before the Kino
in Parliament.
George the Second, by the grace of God, of Great Britain, France, and
Ireland King, Defender of the Faith, and so forth, to the sheriffs of London
and sheriff of Middlesex, greeting. Whereas Lawrence earl Ferrers, vis
count Tamworth, hath been indicted of felony and murder by him done
and committed, which said indictment hath been certified before us in our
present parliament; and the said Lawrence earl Ferrers, viscount Tam
worth,
Eleadedhath
not guilty
been ;thereupon
and the said
arraigned,
Lawrence
and
earlupon
Ferrers,
suchviscount
arraignment
Tamworth,
hath
ath before us in our said parliament been tried, and in due form of law
convicted thereof; and whereas judgment hath been given in our said par
liament that the said Lawrence earl Ferrers, viscount Tamworth, shall be
hanged by the neck till he is dead, and that his body be dissected and ana
tomized, the execution of which judgment yet remaineth to be done: Wi
require, and by these presents strictly command you, that upon Monday,
the fifth day of May instant, between the hours of nine in the morning and
one in the afternoon of the same day, him the said Lawrence earl Ferrers,
viscount Tamworth, without the gate of our tower of London (to you then
and there to be delivered, as by another writ to the lieutenant of our tower
of London or to his deputy directed we have commanded) into your custody
you then and there receive ; and him, in your custody so being, you forth
with convey to the accustomed place of execution at Tyburn ; and that you
do cause execution to be done upon the said Lawrence earl Ferrers, vis
count Tamworth, in your custody so being, in all things according to the
said judgment. And this you are by no means to omit, at your peril.
Witness ourself at Westminster, the second day of May, in the thirty-third
year of our reign.
Yorke and York*.
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INTRODUCTION.
SECTION II.—Of the Nature of Laws in
General.
1. What is law, in its most general and com
prehensive Bense ? 88.
2. What is law,'m its more confined sense, and
that in which it is the present commentator's busi
ness to consider it ? 89.
8. What is the law of nature t 89.
4. To what one precept may the law of nature
be reduced ? 41.
5. Has God revealed any portions of this law
to us ? 42.
6. Upon what two foundations depend all hu
man laws ? 42.
7. As the whole race of mankind form sepa
rate states, is there not a third kind of law t 48.
8. What is that law called by which particular
nations are governed ? 44.
\
9. How does the commentator define that law t
44.
10. What three forms ofgovernment are there ?
49.
11. What peculiar quality does each of these
forms ofgovernment possess ; and what effect have
these several qualities upon the laws of their re
spective governments t 49, 50.
12. What is the nature of the British form of
government t 50, 51.
13. With whom lies the right to make laws in
•very govtrnment t 62.
14. Of what four partB may every law be said
to consist? 53, 54.
16. Wherein consists the difference between
those things prohibited by the law which are mala
in ee, and those which are mala prohibita 1 64, 56,
67, 58.
16. What five helps are there to the interpre
tation of laws? 59.
17. How is equity defined by Orotius ? 62.

SEC. III.—Of the Laws of England.
1. Into what two kinds may the municipal *m
of England be divided ? 63.
2. What does the first of these kinds of law
include? 63.
8. Where is it to be found ? 63, 64.
4. Of what degree of antiquity must its max
ims and customs be, to entitle them to validity '
67.
67.5. Into what three kinds is it distinguishable ?
6. How are its customs or maxims to be known ;
and
69. by whom is their validity to be determined ?
7. What is the doctrine of the law as to fol
lowing precedents t 70.
8. What three things do the rules relating to
particular customs regard ? 75.
9. Wherein do the customs of London differ
from all others in point of trial t 76.
10. What are the seven necessary requisites
to make a custom good? 77, 78.
11. To what, however, must all special customs
submit ? 79.
12. What are understood by thosepeculiar laws
which, by custom, are adopted and used only in
certain peculiar courts and jurisdictions ? 79.
13. What is understood by each of these laws,
absolutely taken ? 80, 82.
14. What are the four species of courts in
which these laws are permitted to be used ? 83.
15. Under what superintendenoy are all these
courts? 84.
16. To whom does an appeal from them lie, in
the last resort ? 84.
17. Of what does the second kind of municipal
law consist ? 85.
18. Into what four kinds is it distinguishable ?
85 S>6.
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19. What twc connections has it with the first
kind of municipal law ? 86.
20. What are the ten principal rules to be ob
served with regard to the construction of the
second kind of municipal law t 87-91.
21. For what purpose are our courts of equity
established ; and in what matters only are they
conversant? 92.
8EC. IV.—0/ the Court* subject to the Law* of
England.
1. What does the kingdom of England, by the
common law, include? 93.
2. How is Wale* governed ; and in what par
ticulars does it differ from the kingdom of Eng
land 1 93-95.
8. How is Scotland governed ; and what four
observations are to be made upon the article*
and act of union between England and Scotland t
95-98.
4. How is the town of Berwick-upon-Tweed
governed ; what writ* run there ; and by whom
may all local matters arising 'here be tried?
99.
5. How is Ireland governed ? 100-104.
6. How are the Ules of Wight, Portland, Thanet, &c. governed? 105.
7. How is the Isle of Man governed? 105,
106.
8. How are the Isles of Jersey, Ouerntey, Sark,
Alderney, and their appendages governed ? 106.
9. How are our Plantation* abroad governed ?
107, 108.
10. Of what three sorts are our Colonies, with
respect to their internal polity ; what is the form
of government in most of them ; and what is de
clared, as to the laws of plantations, by statute
7 A 8 W. III. c. 22, and as to the subordination

of the Americanplantation*, by statute 6 Geo. Ill
c. 12? 108, 109.
11. But what was the king empowered to do
by statute 22 Geo. III. c. 46 ; and what does he
acknowledge by the first article of the defmitiv*
treaty ofpeace and friendship between his Britan
nic Majesty and the United State* ofAmerica T 109
12. How are any foreign dominion* which may
belong to the king by hereditary descent, by purchate, or other acquisition, governed? 109, 110.
18. What part of the tea is subject to the
common law, and what part to the jurisdiction
of our court* of admiralty t 110.
14. To what two divisions is the territory of
England liable ? 111.
15. How is the first division subdivided ? 111.
16. What is a parish ; how were the bounda
ries of parishes originally ascertained ; how is
the frequent intermixture of parishes one with
another to be accounted for ; how are some laud*
extra-parochial ; to whom are their tithe* payable ;
yet what does the statute 17 Geo. II. c. 37 enact
as to extra-parochial waste and marsh land*, when
improved and drained t 111-118.
17. How is the second division subdivided '
114.
18. What was a tithing t 114.
19. What is a town now, what a city, and what
a borough t 114, 115.
20. What is a hundred, what a wapentake, what
a county or shire, what a lathe, what a rape, and
what a trithingt 115, 116.
21. What is a county-palatine; what three
counties are now of this nature ; whence is the
origin of their privileges ; how were the powers
of their owners abridged in 27 Hen. VIII. ; and
who are those owners now? 116-119.
22. V/h&t ib the Isle of Ely t 119.
28. What is a county corporate t 120.

BOOK I.-0F THE RIGHTS OF PERSONS.
654 I.—Of the Absolute Rights of Indi
CHAPTEK
viduals.
1. What are the two primary and principal
object* of the laws of England ? 122.
2. How is the first of these object* subdivided ?
122.
8. How is the second of these objects subdi
vided? 122.
4. Of what two sorts are those right* of per
sons which are commanded to be observed by the
municipal law t 128.
5. How are person* divided by the law ? 123.
6. Of what two sorts are the right* ofpersons,
considered in their first or natural capacity ? 128.
7. What does the law say as to the absolute
duties of man? 124.
8. What is political or civil liberty t 125.
9. How is political or civil liberty distinguished
from natural liberty t 125.
10. How have the absolute right* of English
men been asserted in parliament? 127, 128.
11. To what three principal or primary articles
may these rights be reduced ? 129.
12. In what does the first consist ? 129.
18. How is an infant, in venire to met • con
sidered by the law * 180.

14. What does the law mean by aurett pet
mina*t 131.
15. What is the distinction between a civil
and a natural death t 132.
16. What does magna carta say as to the per
sonal security of a "liber homo;" and what is
enacted to the same effect by statutes 6 Edw.
III. c. 9, and 28 Edw. III. o. 8? 183, 184.
17. In what does the second absolute right of
Englishmen consist ? 134.
18. What is a writ of habea* corpus, and when
may it be sued out ? 1 35.
19. What does the law mean by dure** of »mpritonment t 186.
ment
20.lawful
What ; isand
necessary
when is tothemake
gaolerannot
irtprisonbound
to detain the prisoner t 137.
21. Can an Englishman be restrained frosa
leaving the kingdom ? 137.
22. Can he be compelled to leave it ? 187.
23. In what does the third absolute right of
Englishmen consist ? 138.
24. In case it would be beneficial to the public
that a new road should be made through the
grounds of a private person, how will the legis
lature compel that person to acquiesce in its
being made ? 139.
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25. What taxes only can a subject of England
tt constrained to pay ? 140.
26. What are the five secondary and subordi
nate absolute rights of Englishmen ? 141-143.
27. What does magna carta say as to the right
of every Englishman to apply to the courts of
justice for redress of injuria; and what is en
acted to the same effect by statutes 2 Edw. III.
c. 8, and 11 Kic. II. c. 10; and what is declared
by statutes 1 W. and M. st. 2, c. 2, and 16 Car. I.
0. 10 (upon the dissolution of the starchamber )t
141, 142.
28. To prevent any riot or tumult, under the
pretence of petitioning for the redress of griev
ances,
1, c. 6;what
but,is under
provided
these
by statute
regulations,
13 Car.what
II. st.is
declared by the same statute 1 W. and M. ? 143.
29. What is declared by the same statute as
to the right of every subject to have arms for his
defence f 144.
CHAP. IL—Of the Parliament.
1. What are the two classes of relations of
persons t 146.
2. What is the most universal public relation
by which men are connected together ? 146.
3. What are the two classes ofmagistrates 1 146.
4. Into what two branches is the supremepower
divided? 147.
6. Of what antiquity are parliaments t 147149.
6 What are the manner and time of the par
liament's assembling ? 150-153.
7. What do the statutes 16 Car. II. o. 1 and
6 W. and M. c. 2 enact as to the frequency of
holding parliaments t 163.
8. What are the constituent parts of a par
liament t 153.
9. What voice in making laws has each part ?
164, 166
10. Of whom do the spiritual lords consist ?
156.
11. Of whom do the temporal lords consist?
157.
12. Do the lords spiritual and the lords tem
poral form two distinct estates? 156.
18. Of whom do the commons consist? 168.
14. Of what authority is the power and juris
diction of parliament t 160-162.
15. What are the disqualifications of a member
of parliament t 162.
16. From what one maxim has the whole of
the 'ate and custom ofparliament its original ? 1 63.
17. Of what extent are the privileges of par
liament 1 164.
18. What are some of the more notorious
privileges of either house of parliament t 164167.
19. What are the peculiar privileges of the
house of lords? 167, 168.
20. What are the peculiar privileges of the
house of commons 1 169, 170.
21. What are the qualifications of electors of
knights of the shire t 172, 173.
22. What are the qualifications of electors of
citizens and burgesses 1 174, 175.
23. What are the qualifications of persons to
De elected members of the house of commons t 175—
176.
24 What is the method of proceeding in re

gard to elections, both of knights of ike shi-e and
of members for cities and boroughs? 177, 178,
180.
25. What measures are taken at eiectio is to
prevent all undue influence upon the electors;
and what if any revenue officer intermeddle in
elections T 178, 179.
26. What is enacted to prevent bribery and
corruption at elections t 179.
27. What if the returning officer do not return
such members only as are duly elected ? 180.
28. What is the method of making laws 1 181185.
29. In what two ways may the royal assent t
a bill be given ? 184, 185.
30. Whom hath an act of parliament power to
bind j how only can it be altered, amended, dis
pensed with, suspended, or repealed ; and what
is declared by the statute 1 W. and M. st. 2, o. 2
as to regal authority over laws t 185, 186.
31. What is an adjournment of the houses o]
parliament f 186.
32. What is a prorogation of the houses ofpar
liament 1 187.
33. What is a dissolution of the houses of par
liament t 187.
34. In what three ways may this dissolution be
effected? 187-189.
35. But, the oalling a new parliament imme
diately on the inauguration of a successor to the
crown being found inconvenient, and dangers
being apprehended from having no parliament in
being in cases of a disputed succession, what
was enacted by statutes 7 & 8 W. III. c. 15, and
6 Anne, c. 7? 188
36. What is the extent of time that the same
parliament is allowed to sit by the statute 1 Geo.
I. st. 2, c. 38 ? 189.
CHAP. III.—Of the King and his Title.
1. In whom is the supreme executive power of
this kingdom lodged ? 190.
2. Under what six distinct views may the royal
person be considered ? 190.
8. What is the grand fundamental maxim
upon which the jus coronas, or right of succes
sion to the throne of these kingdoms depends ?
191.
4. Does the descent of the crown correspond
with the feodal path of descents ohalked out by
the common law in the succession to landed es
tates} 193, 194.
5. Does the doctrine of hereditary right imply
an indefeasible right to the throne T 196.
6. The crown being capable of beirg limited
or transferred, does it not lose its descendible
quality? 196.
7. What kings have been successively consti
tuted the common stocks or ancestors of the Eng
lish descent? 197-217.
8. What did the convention of estates, or repre
sentative body of the nation, declare at the revo
lution t 211.
9. And how did they settle the succession to
the throne t 214.
10. On the impending failure of the Protest
ant line of Charles I., (whereby the throne might
again have become vacant,) to whom did the
kinp and parliament extend the settlement of
the vown t 216.
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titIV.— Of the King', Royal Family.
CHAP.
1. What is the first and most considerable
branch of the king's royal family regarded, by
the laws of England ? 218.
2. What are the three kinds of queens ? 218.
dignities,
8. Whatand
are duties
the powers,
of the prerogatives,
first kind of rights,
queen ?
218, 222.
4. What are the prerogatives of the second
kind of queen above other women? 218, 219.
6. In what does her revenue consist? 219-222.
6. What are the privileges of the third kind
of queen 1 228.
7. How are the Prince of Wale* or heir appa
rent to the crown, and his royal contort, and the
princess royal or eldest daughter of the king, re
garded by the laws ? 223.
8. How are the rest of the royal family re
garded by the laws ? 224-226.
9. Does the law make any distinction between
the king's children and his grandchildren f 225.
10. What is enacted by statute 12 Geo. III. c.
11 as to the capability of the descendants of
the body of king Geo. II. to contract matrimony 1
226.
CHAP. V.—Of the Councils belonging to the King.
1. What are the four councils which the law
has assigned to advise with the king f 227-230.
2. By whom are privy counsellors oreated?
230.
3. What are the qualifications of a privy coun
sellor t 230.
4. What are the duties of a privy counsellor t
230, 231.
5. What is the power of the privy council t
281, 282.
6. What are the privileges of & privy counsel
lor f 232.
7. How may theprivy council be dissolved, and
what is enacted as to its dissolution by statute
6 Anne, c. 7 ? 232.
CHAP. VI.—Of the King's Duties.
1. What are the principal duties of the king ;
and what is expressly declared on this subject
by statute 12 & 18 W. III. c. 2? 233, 284, 236.
2. By what contract is he bound to execute
these duties ? 235.
8. Dpon what principle is the duty of pro
tection impliedly as much incumbent upon the
sovereign before coronation as after ? 236.
4. With respect to the king's duty to maintain
the established religion, what is done by the act
of union, 5 Anne, o. 8? 236.
CHAP. VII.—Of the King's Prerogative.
1. What is usually understood by the word
prerogative t 239.
2. What are the two species of prerogative, and
how are they defined ? 239, 240.
3. Into what three kinds may the first species
of prerogative be> divided ? 240.
4. What is the first attribute the law ascribes
to the king in which his dignity consists? 241.
6. What is the difference between a king and
an emperor t 242.
6. What remedy have the subjects of England

in case the crown should invade their rights bj
private injury t 248.
7. What remedy have they in case of such in
vasion by public oppression t 244.
8. Should any king endeavour to subvert the
constitution by breaking the original contract
between him and the people, violate the funda
mental laws, and withdraw himself out of the
kingdom, toamount
cumstances
what would
? 245.this conjunction of cir
9. What is the second legal attribute in which
the king's dignity consists ? 245.
10. What is the meaning of that attribute?
246.
suance
11. What
of this
elseprinciple
does the? law
247, determine
248.
in pur
12. What is the third legal attribute of th»
king's dignity t 249.
13. In what does the king's authority consist t
260.
14. How has Locke defined prerogative t 262.
prerogatives,
16. What are
as representative
the king's five of
principal
the people,
rights
with
Of
regard to foreign concerns ? 258, 257-259.
16. Ho r are the rights, powers, duties and
privi ege.? of ambassudori determined ? 253.
17 Wh»t are some of these privileges? 258,
254, 266.
16. When arc letters of marque and reprisal
granted? 258.
19. What does nagna carta declare respecting
foreign merchants ? 260.
20. What are the king's six rights cr preroga
tives, and in what six characters is he considered,
in domestic affairs ? 261, 262, 266, 271, 273, 274.
21. What five powers has the king, considered
as generalissimo within the kingdom? 262—266.
22. What, by statute 4 Hen. IV. c. 20, is tit*
penalty for landing elsewhere than at the "great
ports" of the sea t 264.
23. Who, by statute 8 Eliz. o. 13, are em
powered to set up beacons or sea-marks ; and
what is the penalty for taking down any knowr
sea-mark 1 266.
24. If the king by writ of ne exeat regnum pro
hibit a man from going abroad, or if the ktng
send him a writ when abroad commanding his
return, what is the penalty of disobedience in
either case ? 266.
25. To whom have our kings delegated *heir
whole judicial power ; and what is enacted, in
order to maintain the dignity and independence
of the judges in the superior courts, by statutes 18
W. III. c. 2, and 1 Geo. III. o. 28 ? 267, 268.
26. Why would it be a still higher absurdity
if the king sat in judgment in criminal prosecu
tions 1 268.
doning
27. Whence
offences arises
t 268, the
269.king'sprerogative of par
28. What is the legal ubiquity of the king, and
what follows thence ? 270.
29. What force have the king's proclamations *
270.
30. Under what three articles will the king's
prerogative, so far as it relates to domestic com
merce, fall ? 274, 276.
81. What three rights arise to the king as the
head and supreme governor of the national
church f 279, 280.
82. Of what does the convocation, or sesis
siastical synod, in England, consist ? 279, 280
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CHAP. VIII.— Of the King's Revenue.
1 Of what two kind! is the king's revenue?
m
2 Of what two natures is the first of these
kinds of revenue? 281.
3. What revenue docs the king derive from his
bislicprics? 282.
4. To wb»t is the kinf entitled of every bishop t
288.
6. To what tithes is &> king entitled T 283,
284.
6. To what portion of all the spiritual prefertun ta in the kingdom is the king entitled ? 284.
7. What is meant by Queen Anne's bounty?
J8(5.
8. Of what lands does the crown reoeive the
rents and profits ? 286.
9. IIow have the grants and leases of these
lands been regulated by act of parliament ? 286,
287.
10. Do any advantages arise to the king from
military tenures? 287.
11. What was the prerogative of purveyance
and pre-emption ; and for what branch of revenue
did what king exchange it ? 287, 288.
1 2. What revenue did and does the king derive
from wine-licenses? 288.
13. Do any profits arise to the king from his
forests? 289.
14. What revenue does the king derive from
his ordinary courts of Justice; and what is en
acted by statute 1 Anne, St. 1, c. 7 as to all fu
ture grants of their profits ? 289, 290.
15. When is the king entitled to, and what are
called, royal fish? 290.
16. What constitutes the wreck which belongs
to the king? 290-292.
17. What are things jetsam, flotsam, and ligan,
and to whom do they belong ? 292, 293.
18. What is enacted by statute 27 Edw. III.
e. 13 if any ship be lost on the shore and the
goods come to land ; what, by the common law,
if any person but the sheriff take such goods ;
and what is enacted to assist ships in distress by
statutes 12 Anne, st. 2, c. 18, and 4 Geo. I. c.
12? 293.
19. What, if any person secrete any of such
goods ; and what is the offence of doing any act
whereby the ship is lost or destroyed ? 293, 294.
20. What is enacted by the statute 26 Geo.
II. c. 19 as to plundering any vessel in distress
or wrecked, and to pilfering any goods cast
ashore? 294.
21. What are royal mines to which the king is
entitled ? 294, 295.
22. What constitutes the treasure-trove which
bel ings to the king? 295.
23. What are waifs, and when do they belong
to the king ? 296, 297.
24. What are (strays, and what must be done
In order to vest an absolute property in them
in the king? 297, 298.
25. What is one general reason why royal
fi*h, shipwrecks, tressure-trove, waifs, and estrays
should belong to the king ? 298, 299.
26. What are bona confiscata, or foris-facta,
and why are they vested by law in the king?
299.
27. What is a deodond, and for what purpose
U it forfeited to the king ? 300-302.
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28. Is the law of deodands different in the caac
of an adult and that of a child; and why is it
so? 300.
30.
29. Are
By whom
wrecks,is treasure-trove,
the deodand presented
royalfish,? mines,
301.
ally
waifs,inestrays,
the possession
deodands,ofand
theforfeitures
king ? 302.now actu
31. When does an escheat of lands to the king
happen? 302.
32. What is an idiot or natural fool ; and why
has the king the custody of him, and of his lands
as a branch of his ordinary revenue ? 802-304.
33. By whom must the writ de idiota inguirendo be tried ; and in what event may the king
grant the profits of his lands and the custody of
his person ? 803.
34. What is a lunatic or non compos mentis;
and how is it declared by the statute 17 Edw. II.
o. 10 that the king shall have the guardianship
of such a one ? 804.
35. What does the statute for regulating pri
vate mad-houses, 26 Geo. III. o. 91, enact? 804.
36. What is the method of proving a person
non compos? 805.
37. Who is generally appointed committee of
the lunatic's person, and who of his estate ? 805.
88. What has chiefly occasioned the necessity
of granting to the king his extraordinary of
second kind of revenue ? 306.
39. In what does this revenue consist, and by
whom is it granted ? 307.
40. Of what two natures are the taxes which
are raised upon the subject to feed this revenue?
808.
41. What are the two usual taxes of the first
nature? 308.
42. What were tenths and fifteenths ? 308, 309
43. What were scutages? 309, 810.
44. What were hydages and lalliages? 810.
these
46. last?
What 810-312.
were the subsidies which succeeded
46. How did ecclesiastical subsidies differ from
lay ones ; and what recompense was given to the
beneficed clergy when they were taxed equally
with the laity? 811.
47. What is the present land tax? 312, 813.
48. What is the malt tax ? 318.
49. What are the eight taxes of the second
nature ? 813, 818, 821, 823-326.
50. What are the customs; and what were
said to be the two considerations upon which
this revenue (or the more antient part of it,
which arose only from exports) was invested in
the king ? 318-818.
51. How came wool, skins, and leather to be
styled the staple commodities of the kingdom?
814.
52. Why cannot particularly the first of thesn
articles be said in its original sense to be now
the staple commodity of the kingdom? 314.
53. What was the hereditary duty belonging
to the crown called the prisage or butlerage of
wines; and for what was it exchanged ? 816.
64. What were subsidies, tonnage, and poundage;
and what became of the last two duties? 315, 81ft
65. What is called the alien's duty ? 81B
56. What is the excise duty, and wherein doea
it differ from the customs ? 318-320.
67. What is the salt duty ? 821.
58. What is the duty for the carritge of letters *
321.
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658 are the st*mp duties ? 323.
60. What is the duty upon houses and windows ?
824, 325.
01. What was hearth-money ? 324.
62. What is the duty for every male servant t
825.
63. What is the hackney-coach and chair duty ?
825.
64. What is the duty on offices and pensions ?
826.
65. How is the revenue first and principally
ppropriated? 826.
66. What is tne nature of the national debt ?
826, 327.
67. Into what three principal funds are the
produces of the several taxes consolidated ? 329.
68. How are the surpluses of these funds dis
posed of? 330.
69. But for what purpose does the surplus of
the aggregate fund first stand mortgaged by par
liament f 331.
70. What is the amount of his present ma
jesty's civil list ? 381.
71. What are the expenses defrayed by the
civil list? 332.
72. Has the power of the crown, upon the
whole, been weakened or strengthened by any
transactions in the last century ? 834-837.
CHAP. IX.—Of Subordinate Magistrates.
1. What are the six classes of subordinate maf titrates of the most general use and authority ?
889.
2. What is the sheriff, and by whom is he
chosen? 339, 340.
3. In what one county does the office of sheriff
still continue hereditary ; and in what one in
stance is the inheritance of a shrievalty vested
in a corporate body by charter ? 340.
4. What are pocket sheriffs ? 342.
5. What is the duration in office of a sheriff;
bow can his office be determined ; but what does
the statute 1 Anne, st. 1, c. 8 enact as to the duralion in office of all officers appointed by the king;
and what is enacted as to the man who has served
the office of sheriff by statute 1 Ric. II. c. 11 ?
342, 843.
6. What are the sheriff's four powers and du
ties? 343.
7. What does he do, in his judicial capacity ?
843.
8. What are his rank and duty as keeper of the
king's peace? 343.
9. What is he bound to do in his ministerial
capacity ? 844.
1 0. What is his business as the king's bailiff?
844.
11. What are the sheriff's inferior officers?
845.
12. What are the regulations of an undersheriff? 345.
13. What two classes of bailiffs are there;
and what are the duties of each class ? 345.
14. What is the business of gaolers? 346.
15. What is the coroner; how many coroners
are there for each county ; and by whom are
ihey chosen ? 346.
16. What is the qualification for a coroner;
and how has the office been abused ? 347, 348.
17. What is the duration of the office? 848.

18. What are the judicial office and power o*
a coroner ? 348.
19. What is the ministerial office of a coroner ?
349.
20. What is the custos rotulorum ? 349.
21. Who are custode* or conservatore*pacie, vtt
tute officii ? 349, 350.
22. What is the origin of the modern justices:
of the peace? 351.
23. How are they appointed ? 351.
24. Wiio are called justices of the quorum, and
why are they so called ? 351.
25. What are the number and qualification*
of these justices? 352, 353.
minable?
26. By what
853. five causes is the office deter
27. What are the power, office, and duty of
% justice of the peace? 353, 354.
28. What two sorts of constables are there? 355
29. By whom are they appointed ? 355, 356.
30. What are the three principal duties of all
constables ? 356, 357.
81. By whom are surveyors of the highways
constituted? 357.
82. To what four duties has the statute now
reduced their office ? 358.
33. What is the origin of overseers of the poor ?
859.
34. By whom are they appointed, and what
are their qualifications ? 360.
35. What are their two principal offices and
duties? 860.
86. What are the different ways in which such
a settlement in a parish as will entitle a person
to relief from the overseers of the poor may be
gained? 863.
37. In what case may a person be removed to
his own parish, and by whom ? 364.
38. What is the great cause of the inadequacy
of our poor-laws? 865.
CHAP. X.—Of the People, whether Aliens, I)erzens, or Natives.
of 1.theWhat
people?
is the
366.first and most obvious division
2. What is allegiance ? 366.
8. What was fealty ? 367.
4. What was the difference between simplr and
liege homage? 367.
5. For what reason, with us in England, could
only the oath of fealty be taken to inferior lords,
and not that of allegiance ? 367.
6. What is the present oath of allegiance ? 868.
7. What is the oath of supremacy ? 368.
8. What is the oath of abjuration ? 368.
9. By whom must this oath be taken , and to
whom may it be tendered ? 868.
10. To whom may the oath of aUegvsnce b»
tendered? 368.
11. Does the subject owe no allegiance it he
have taken no oath ? 868, 869.
12. Into what two sorts or species is all alle
giance, both express and implied, distinguished by
the law? 869.
13 What is the first of these kinds of alle
giance? 369.
14. Can this allegiance be put off ty any ut
of the liegeman ? 369, 870
15. What is the second of these kind? of alle
giance; and when does it c<**» to be du>- ' 37°
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16. is it treason for anj subject to practise any
thing against the crown and dignity of a usurper,
who may be king de facto ? 370, 371.
17. Is allegiance held to be applicable further
than to the political capacity of the kingf 871.
18. Bo the different rights of natives and aliens
correspond with their different degrees of duty f
371.
19. If an alien born purchase lands in Eng
land, who is entitled to them ? 872.
20. Is the case altered if the property he ac
quires be personal estate f 372.
21. May an alien trade or work for himself as
au artificer in England? 872.
22. May an alien bring an action or make a
willt 372.
23. What if he be an alien enemy t 872.
24. In what cases is one born out of the Icing's
dominions not an alien but a native t 373.
25. What are the children of aliens born in
England? 878.
26. What is a denizen f 874.
27. What are his privileges ? 874.
28. How can an alien be naturalized t 874.
29. What are the incapacities of a naturalized
alienl 374.
30. How may foreign seamen be naturalized t
876.
31. How may foreign Protestants and Jews re
siding or serving in the American colonies be na
turalizedt 876.
CHAP. XI.—Of the Clergy.
1. Into how many kinds are the people, whe
ther aliens, denizens, or natives, divisible ? 876.
2. What does the word clergy comprehend in
lawt 876.
8. What are a clergyman's exemptions and pri
vileges ? 376, 377.
4. What are his disabilities ? 377.
6. What are the eight ranks and degrees in
the frame and constitution of ecclesiastical polity t
377, 882, 383, 884, 394, 395.
6. By whom is an archbishop or bishop elected :
and what are the forms of such elections ? 377,
879, 880.
7. What are the power and authority of an
archbishop t 380.
8. What is called the archbishop's options t
881.
9. What are the privileges of the Archbishop
of Canterbury 1 881.
10. What are the power and authority of a
bishop t 382.
11. How may archbishoprics and bishoprics
become void ? 882.
12. What are the offices of dean and chapter t
882
13. How are ancient and modern deans elected ?
382.
14. How is the chapter appointed ? 383.
15. How may deaneries and prebends become
void? 388.
16. What i% 'Jxe jurisdiction of an archdeacon;
and by whom is he appointed ? 388.
17. What are rural deans f 884.
1 8. What is a parson, and to what is he entil led? 884.
19. What is an appropriatedparsonage ; whence
h tb* origin of appropriations ; and whose con

sents are necessary to make an appropriation *
384, 885.
20. How may an appropriation be severed ?
886, 386.
21. What is a vicar, and how iB he distin
guished from a parson ! 388.
22. What four requisites are necessary to a
parson or vicar ; what is the qualification to be
admitted to a benefice by statute 13 & 14 Car
II. c. 4; and what if orders, or a license to
preach, be obtained by money or corrupt prac
tices 1 388, 389.
23. Upon what three accounts may the bishop
refuse to institute a clerk to a parsonage or vicar
agef 889.
24. Hi the case of an action at law, brought
by the patron against the bishop for refusing his
clerk, what if the cause be of a temporal nature ,
what if of a spiritual t and what if it be minus
sufficiens in UteraturA t 390.
25. What is required of a vicar, upon inslttutiont 390.
26. What is a collation to a benefice t 891.
27. How is the ceremony of induction per
formed? 891.
28. What is the law as to residence by statute
21 Hen. VIII. c. 12 ; and what provision is made
for rebuilding or repairing parsonage-houses by
Btatute 17 Geo. III. c. 53? 892.
29. By what five means may a parson or vicar
cease to be so ? 392.
30. Who, by statute 21 Hen. VIII., are en
titled to have a dispensation ; without which in
what case cannot two benefices be held together?
392.
81. What are a commenda retinere and a commenda recipere t 398.
82. What is a curatet 893.
33. What is a perpetual curacy f 894.
34. What are churchwardens f 394.
35. By whom are they appointed, and what
are their powers and duties ? 394.
86. How are parish clerks regarded by the
common law t 895.
37. By whom is the parish clerk appointed ?
395.
CHAP. XII.—Of the Civil State.
1. Into what three distinct states may the lay
part of his majesty's subjects be divided? 396.
2. What does the first of these states include ?
396.
8. Of what two classes does it consist ? 396.
4. What are the five degrees of nobility now
in use ? 396.
6. What is the origin of the title of duket
897.
6. What is the origin of the title of marquess t
897.
7. What is the origin of the title of earlt
898.
8. What is the origin of the title of viscount t
398.
9. What is the origin of the title of baron f
898.
10. Is the right of peerage territorial, or per
sonal? 399.
11. How are peers now created ; and what an
the several advantages of both modes of ere*
tion? 400.
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What are the privileges ofpeart, exolusive
31 their capacity as membert of parliament and
as hereditary countellort of the crown t 401, 402.
18 In what cases has w, peers** a right to be
tri«rd by peertf 401.
1 1. How may a peer lose his nobility t 402.
16. Into what eleven degrees are the eommonotty divided ? 403-407.
16. By whom was the order of the garter insti
tuted? 403.
17. What is a knight banneret; and in what
cose is he entitled to rank before the younger
tone of viscounts? 408.
18. For what purpose was the title of baronet
instituted? and for what reason have all baronet*
a hand gules in a field argent added to their coat t
403.
19. Why are knight* of the bath so called?
404.
20. Whence is the origin of a knight bachelor t
404.
21. Who are esquires t 406.
22. Who are gentlemen t 406.
28. Who are yeomen f 406.
24. What are the rest of the commonalty 1
407.
CHAP. XIII. — Of the Military and Maritime
State*.
1. What does the military state include? 408.
2. How do the laws and constitution of this
kingdom look upon a soldier 1 408.
3. Of what does the military ttate, by the
standing constitutional law, consist? 412.
4. How is the militia of each county raised
and officered ; and where are they not compel
lable to march ? 412.
5. How are the armies, which are esteemed
necessary when the nation is engaged in war,
to be looked upon? 413.
6. What is martial law, according to Sir Mat
thew Hale? 418.
7. If a lieutenant, or other that hath commis
sion of martial authority, doth, in time of peace,
execute any man by colour of martial law, what
is his crime by magna carta t 413.
8. What does the petition of right moreover
enact as to soldier* and martial lawt 418.
9. What does one of the articles of the bill of
rights say as to standing armies t 418.
10. In what case are standing armiet, ipsofacto,
disbanded at the expiration of every year? 414.
11. What does Baron Montesquieu declare to
be necessary to prevent the executive power from
being able to oppress by its armies? 414.
12. How are our armiet governed ? 414, 415.
13. What reform in the mutiny act does the
commentator recommend ? 415,416.
14. But in what cases 1ms the humanity of our
standing laws put toldier* in a better condition
than other subjects ? 417.
15. Of what does the maritime ttate consist ?
(18.
16. What are called the lawt of Olcronl 418.
17. How has the law, from necessity, provided
lor the supply of the royal navy with teamen t
119.
18. How is it proved that the king has the
power of impressing seafaring men for the tealermet 41 P. 420.

19. Who are privileged fro:n bting imj re*—*
at common law ? 420.
crease
20. How
of teamen
else has
andthemanning
law provided
the royal
for the
navyin *
420.
21. How is the navy governed ; wherein doea
that method of government differ from that of
the army ; and whence is it most probable the
difference arose ? 420, 421.
22. What are the privileges conferred on taitortf 421.
CHAP. XIV.— Of Matter and Servant.
1. What are the three great private economical
relatione of persons f 422.
tion2. consequent
What is theupon
fourth
theprivate
failure economical
of the thirdrela
by
the death of one of the parties ? 422.
3. Can slavery subsist in England ? 428, 424.
4. Can slavery subsist anywhere consistently
with reason and the principles of natural lam ;
and why are the three origins of the right of
slavery assigned by Justinian built upon false
foundations? 423.
5. What is the first sort of tenants acknow
ledged by the laws of England ? 425.
6. If the hiring of such servant be general,
for what period does the law construe it to be ?
425.
7. Who are compellable by two justices to go
out to service in husbandry, or certain specific
trades, for the promotion of honest industry ?
425.
8. What are the second species of servant*
oalled? 426.
9. Who are compellable by two justice! to take
the children of poor persons as apprentice! t 426
10. What are the third species of icrvants,
and for what term are they hired ? 426.
11. How are they regulated ? 427.
12. What is the fourth species of tervantt, be
ing rather in a superior, or ministerial, capa
city? 427.
13. What does a person gain by eervice for a
year, or apprenticeship under indentures t 427.
14. What does a person gain by lerving seven
years as apprentice to a trade ? 427.
15. Are apprenticeship* requisite for every trade
and for trading everywhere? 428.
16. Is an actual apprenUceihip to a trade for
seven years necessary to entitle a person to exer
cise that trade ? 428.
17. May a master, or maste-'i wife, correct his
apprentice or his lervant t 428.
18. What if a servant assault his matter or his
master's wife 1 428.
19. What may a matter do towards others on
behalf of his tervantt 429.
20. What does the law call maintenance t 429.
21. What may a tervant do towards others on
behalf of his matter t 429, 480.
22. In what case is the matter answerable for
the act of the tervantt 429, 430.
CHAP. XV.—Of Husband and Wife.
1. What is the second private etonomical rela
tion of person* t 433.
2. In what light does the law consider mar
riage t 433.
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tract
3. to
When
be good
does and
the valid
law allow
? 433.the marriage con4. Of what two sorts are the disabilities to
contract marriage t 434.
6. How da canonical impediments affect a mar
riage t 434.
6. What are the disabilities of this nature ?
484.
7. What does the statute 32 Hen. VIII. o. 88
declare as to marriages t 435.
8. How do civil disabilities affect a marriage f
436.
9. What is the first of these legal disabilities?
436.
10. What is the second ? 436.
11. What is the third ? 437.
12. To what penalty is that clergyman liable
who marries a couple either without publication
of banns or without a license t 437.
13. To what penalty is he liable, by statute
4 & 6 Ph. and M. c. 8, who marries a female
under the age of sixteen years without consent
of her parents or guardians 1 487.
14. What marriages without consent are void
by statute 26 Geo. II. c. 33 ? 487, 438.
15. What is the fourth legal incapacity to
contract marriage; and what has the statute 15
Geo. II. c. 80 provided as to this incapacity ?
438, 439.
16. How must a marriage be celebrated to
make it valid ? 439, 440.
17. In what two ways may marriages be dis
solved! 440.
18. What are the two kinds of divorce t 440.
19. For what eause must the first kind of di
vorce be ? 440.
20. For what cause must the Becond kind of
divorce be ? 440, 441.
21. In case of divorce a mensa et tkoro, what
does the law allow to the vrifet 441.
22. What is the writ de esloveriis habendis t
441.
23. But in what case does the law allow no
alimony t 442.
24. What are the legal consequences of mar
riage t 442.
25. For what debts of the wife is the husband
liable ? 442, 443.
26. Is there not one case where the wife shall
sue and be sued as a feme sole t 443.
27. Is there not one case where a wife, by sta
tute 3 Hen. VII. c. 2, can be evidence against
her husband t 443.
28. What is the only deed a wife can execute !
444.
29. What restraint may a husband lay upon
his wife in case of gross misbehaviour? 444,
446.
CHAP. XVI.—Of Parent and Child.
1. What ib the third and most universal pri
vate economical relation of persons t 446.
2. Of what two sorts are children 1 446.
8. Who is a legitimate child t 446.
4. What are the three legal duties of parents
to legitimate children f 446.
6. In what case may the churchwardens and
overseers of the parish seize the parent's rents,
foods, and chattels and dispose of them towards
th* child's maintenance ? 448

6. In what case shall a second husband bo
charged to maintain his wife's child by her fim
husband t 448.
7. But in what ease is a parent not bound to
provide a maintenance for his issue t 449.
8. What is the penalty on a parent's refusing
to provide a maintenance for such of his children
as the law puts upon him to maintain ? 449.
9. What is enacted if a Popish or Jewish pa
rent shall refuse to allow his Protestant child a
fitting maintenance t 449.
10. What is the law as to disinheriting children
by willt 449, 450.
11. What may a parent do for a child, as its
protector, towards others T 450.
12. In what one case does the law interfere
between a parent and his child in regard to edu
cation f 451.
13. From what is the power of parents over
their children derived ? 452.
14. What power do our laws give a parent over
his child t 452, 458.
16. When does that power cease ? 458
16. Whence do the duties of children to their
parents arise ? 453.
17. What are those duties ? 453, 454.
18. Do these duties cease upon any misbe
haviour of the parent t 454.
19. Who is a bastard f 454.
20. Why is our law on this head superior to
the Roman ? 455.
21. What is a writ de ventre mspiciendo ; and
by whom and when may it be sued out ? 456.
22. If a man dies, and his widow marries again
so soon that, by the course of nature, the child
of which she shall be delivered might have been
begotten by either husband, which shall be the
child's father t 467.
23. In what cases may children born during
wedlock be bastards t 457.
24. What is the duty ofparents to their bastard
children? 468.
25. What is the method in which the English
law provides maintenance for bastards f 458.
26. What are the rights of a bastard t 469.
27. What is the principal incapacity of a
bastard t 459.
28. How may a bastard be made legitimate f 459.
CHAP. XVII.—Of Guardian and Ward.
1. What is the fourth private economical rela
tion of persons t 460.
2. What is the first species of guardian ; and
who is that guardian t 461.
3. If the father assign no guardian to his
daughter under the age of sixteen years, who
shall be her guardian t 461.
4. What and who is the second species cf
guardian t 461.
6. What is the third species of guardian ;
when does it take place ; upon whom does that
guardianship devolve till the minor is presumed
to have sufficient discretion to choose his own
guardian ; and at what age does that presump
tion take place? 461, 462.
6. What is the fourth species of guardian /
how may it be appointed ; and who may aoccpt
the appointment ? 462.
7. What are the power and reciprocal duty ;f
a guardian and wardf 462.
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8. What is the gu/rdian bound to do when the
ward comes of age ? 463.
9. Under whose control are guardians t 463.
10. What are the different ages at which male
and female are competent to different purposes ?
463.
11. On what day is the full age of male and
female completed ! 463.
12. How can an infant be sued ? 464.
13. How can he sue? 464.
14. At what age may an infant be capitally
punished? 464.
15. What if an infant neglect to demand his
right? 465.
16. What estates may an infant aliene? 465.
17 What legal act may an infant do ? 465.
1 8. How may an infant purchase lands ? 466.
1 9. What deed can an infant make which is
not afterwards voidable ? 466.
20. How may an infant bind himself by con
tract 1 466.
CHAP. XVIII.—Of Corporations.
1. What are bodies politic, bodies corporate, or
corporations; and for what purpose are they
constituted ? 467.
2. What is the first division of corporations t
469.
8. How are these incorporations again divided?
470.
4. Of what two sorts are lay corporations t
470.
tion
6. ofWhat
a corporation
is absolutely
t 472.necessary to the ereo-

12. Who have the right to give laws to sees*
siastical and eleemosynary foundations f 477.
13. What acts can aggregate corporations, that
have by their constitution a head, do during ih*
vacancy of the headship t 478.
14. In aggregate corporations what determine*
the act of the whole body ; and what is enacted
by statute 33 Hen. VIII. c. 27 as to any private
statutes made byfounders of corporations in dero
gation of the common law in this particular ?
478.
15. How do the statutes of mortmain effect
corporations t 479.
16. What is the general duty of corporations f
480.
17. How is this duty enforced ? 480.
18. Who is the visitor of ecclesiastical corpo
rations t 480.
19. Who is the visitor of lay corporations f
480.
20. What does the law mean by the distinction
of fundatio ineipiens and fundatio perfidens ; and
why is the king the visitor of all lay civil corpo
rations, and the endower the visitor of all lay
eleemosynary ones ? 481.
21. Where shall the king exercise this his ju
risdiction ? 481.
22. May there not be another visitor of lay
eleemosynary corporations than the founder f 482
23. What has been long held as to the visitation
of hospitals, spiritual and lay ; what does the sta
tute 14 Eliz. c. 5 direct on the subject ; and by
whom are all the hospitals founded by the statute
39 Eliz. c. 6 to be visited? 482.
24. Are colleges lay or ecclesiastical corpora
tions f 483.
25. To whom do the lands and tenements of a
corporation revert upon its dissolution ? 484.
26. What becomes of the corporation's debt*
upon its dissolution ? 484.
27. By what four methods may a corporation
be dissolved ? 485.
28. What is an information in nature ofa writ oj
quo warranto ; and when may it be brought ?
485.
city29.of What
London
is ?enacted
486. as to the franchises of the

6. In what BOrt of corporations is the king's
implied consent to be found ? 472.
7. What are the two methods by which the
king's consent is given ? 473.
8. What is necessary to the very being of a
corporation t 475.
9. What are the five powers incident to all
corporations t 476, 476.
10. What are those privileges and disabilities
that attend aggregate corporations and are not
applicable to such as are solet 476, 477.
11. May either kind of corporation take goods
and chattels for the benefit of themselves and of 80.
corporations
What is provided
t 486. against the dissolution
their successors ? 477.
BOOK II.— OF THE RIGHTS OF THINGS.
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CHAP. l.—Of Property in General.
1. What do the writers on natural law style
those rights which a man may acquire in and to
such external things as are unconnected with
his person ? 1.
2. In what has all dominion over external
things its original ? 2.
3. In those times when all things were in com
mon among men, what first gave to one man a
transient property in the use of a thing ? 3.
4. What circumstances must soon have pointed
out the necessity of appropriating to individuals
not the immediate use only, but the substance, of
the thing to be used ; and how must that pro
perty have been originally acquired ? 4-9.
6. What was the origin of conveyances, wills,
heirships, and escheats f 9-13.

6. But are there not some few things which
are capable only of a transient usufructory pro
perty, and which must therefore still remain in
common? 14.
7. And are there not other things in which a
permanent property may subsist, and which yet
would be frequently found without a proprietor
had
convenience?
not the law
14, provided
16.
a remedy for this in
CHAP. II.—Of Real Property; and, first, of Cor
poreal Hereditaments.
1. What are the objects of dominion or pro
perty, as contradistinguished from what ? lb.
2. Into what two kinds are things, by the law
of England, distributed ? 16.
3. What is the commentator's definition of th«
first kind of things t 16.
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4. Of
5.
What
what
of three
the second
sorts ?or16.
kinds are thingt real grants me a piece of ground In the middle »f
his field, does he at the same time tacitly and
impliedly give me a way to come at it ? 36.
usually said to consist ? 16.
31. What are offices ? 36.
6. What is a tenement in law ? 17.
82. What are dignities ? 37.
7. How does Sir Edward Coke define a here
83. What are franchises or liberties ? 37.
ditament ? 17.
8. Does either of these kinds of thingt real in- 34. Wherein do a forest, a chace, and a park
differ? 38.
idude the other? 17.
9. Of what two kinds are hereditament! ; and 35. What is a free warren ? 88, 39.
36. How comes it to pass that a man and hit
of what do each of those kinds consist? 17.
10. Under what general denomination may all heirs have sometimes free warren over another's
ground? 39.
corporeal hereditament! be comprehended? 17.
11. If I convey the land, doth the structure 37. What is a free fishery ; and by what waa
the making grants of such a franchise prohibited ?
upon it pass with it? 18.
12. How is water considered in law; and by 39.
what description must an action be brought to 38. Wherein does a free fishery differ from a
several one and a common of piscary ? 39, 40.
recover it ? 18.
39. What are corodies ? 40.
13. What extent hath land, in its legal signi
40. What is an annuity ; and wherein does it
fication, upwards and downwards ? 18.
14. What passes in law by a grant of water 1 differ from a rent charge ? 40.
41. What are rents? 41.
19.
42. What are the four requisites to a rent * 41.
CHAP. III.—Of Incorporeal Hereditamtntt.
43. What are the three manner of renU at
common law ? 41.
1. What is an incorporeal hereditament ? 20.
44.
45. What is rent-service
rent-charge?? 42.
2. Of what ten sorts do incorporeal heredita
ment* principally consist ? 2} .
46. What is rent-seek ? 42.
4.3. What is the
an advowson?
difference between
21.
an advowson 47. What are rents of assize? 42.
48. What are chief-rents f 42.
appendant and an advowson in gross "} 22.
49. What are quit-rents ? 42.
6. What is an advowson presentative f 22.
60. What were anciently called white-rents of
6. What is an advowson collative? 22.
blanch farms, reditus albi, in contradistinction to
7. What is an advowson donative? 28.
redttus nigri or black-mail ? 42.
8. What are tithes, whether predial, mixed, or 61. What is rack-rent? 48.
personal? 24.
52. What is a fee-farm rent ? 43.
9. To whom are they due ? 28.
63. Where and when is rent regularly due and
10. By what two means may lands be dis payable? 43.
charged from the payment of tithes ? 28.
11. What is a real composition ; and by what
CHAP. IV.— Of the Feodal System.
means has it grown into desuetude ? 28, 29.
12. What is a modus decimandi, or modus only,
1. Whence is the origin of the constitution
of feuds? 46.
as it is called? 29.
13. What six rulcB must be observed to make 2. What were feuds ? 45.
the modus good and sufficient ? 30.
3. Upon what condition were they held ; and
14. What is a rank modus ? 30.
what was the nature of the feodal constitution ?
15. What is a prescription dt non decimendo? 46.
31.
4. At about what time was the feodal polity
16. Who are personally entitled to the pri received in England ? 48.
vilege of being discharged from the payment of 5. Into what historical mistake have many
writers been led by not understanding the feodal
tithes? 31.
17. From what original have sprung all the acceptation of the word conquest? 48.
lands which, being in lay hands, do at present 6. Upon the introduction of the feodal system
claim to be tithe-free 7 32.
into England, what became the fundamental
18. What is right of common? 32.
maxim and necessary principle of our English
19. Of what four sorts does common chiefly tenures? 51.
consist ? 32.
7. How was the feodal system affected by king
20. What is common of pasture; and of what Henry I.'s charter? 52.
8. How by that of king John, confirmed by
f :ur «pecies does it consist? 32.
21 What is common appendant ? 33.
his son Hen. III. ? 52.
22 What is common appurtenant ? 33.
9. What were the grantor and grantee of a
23 What is common because of vicinage? 88. feud respectively called ? 53.
24. What is common in gross ? 84.
10. What was the ceremony of granting a
25. What is called a lord of a manor's ap feud? 63.
proving? 34.
11. What were the oaths offealty and homage ?
26. What is common of piscary ? 34.
63, 54.
27. What is common of turbary ? 34.
12. What was the twofold nature of the feud
28. What is common of estovers or botes? atory's service or suit ? 64.
16.
18. Why were the feudatories distinguished
29. What is right of way ; and on what three by the appellation of pares curtis or curia! ? 54.
reasons may it be grounded ? 35, 36.
14. How were feuds hereditary? 55, 66.
80. Upon what principle of law, when a man
15. Why could neither the lord nor tne vassal
«3
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their estates without the consent of each CHAP. VI.—Of the Modern Engliih Tenure*.
other? 67.
1. What,iBintocage,
its mostto general
which all
andtenure*,
extensive
except
sif1C. Whence c&me feodal tenures to be divided nification,
into ftodal propria et impropria ; and what was
frankalmoign, grand terjeanty, and copyhold, were
the difference between Buch feud* 7 67, 68.
reduced upon the abolition of the feodal system ?
78, 79.
CHAP. V. Of the Ancient Engliih Tenure*.
2. Of what two sorts is tocage T 79.
3. Does
Whatfree
is the
and
etymology
common tocage
of the word?
tenure remain
80,81.
1. Why are the words tenement, tenant, and 4.
tenure so universally applied in speaking of all
in any part of England to this day ; and what
the real property of the kingdom ? 69.
2. Who is the lord paramount of England? people's liberty does that remnant prove iocag*
to have been ? 81.
69.
5. Since the certainty of its tervice* is the
3. Who were called tenant* paravail 7 60.
grand criterion of tocage, what will this specie*
4. Who were called tenant* in eapite 7 60.
6. Uf what two kinds, in respect of their of tenure include 7 81.
6. What is petit-terjeanty 7 82.
quality, were the tervice* that were due on ac
7. What is tenure in burgage 7 82.
count of the four principal species of lay tenure,
to which all other tenure* that subsisted among 8. What is the custom of borough-Englith t
88.
our ancestors may be reduced ? 60.
6. Of what two kinds were they in respect of 9. What are the four distinguishing properties
their quantity and the time of exacting them? of tenure in gavelkind 7 84.
10. In what points does tenure in free tocage
60.
partake of the feodal nature ? 85-89.
7. What were free services ? 60.
8. What were bate services ? 61.
11. But wherein did the tocage and the feodal
tenuret widely differ as to tervice, relief, wardship,
9. What were the certain services? 61.
10. What were the uncertain services ? 61.
and marriage 7 86-89.
12. When was the feodal tenure abolished sad
11. What, according to Bracton, were these
four principal species of lay-tenure, to which all sunk into the tocage 7 89.
13. What species of our modern tenure* has
other tenure* that subsisted among our ancestors
arisen from pure viUenage 7 90.
may be reduced ? 61 , 62.
14. What is a manor 7 90.
12. What constituted a tenure by knight-tervice,
16. What was the difference between book-lana
and what was the tervicet 62.
13. What was this tenant's reditu*, his rent or and folk-land 7 90.
tervice, for the land he claimed to hold ? 62.
16. What is a court-baron ; and what happens
14. What were the seven fruits and conse if the number of suitors should not be sufficient
quences inseparably incident to this tenuret 63. to make a Jury of two 7 90, 91.
15. What were the three principal aid* which
17. What is an honour 7 91.
were taken by the lord of this tenant 7 63.
18. What did the 82d chapter of magna carta,
16. What did king John's magna carta ordain 9 Hen. III., and the ttatute of Wettmintter, de
as to aid* 7 64.
clare as to all sales or feoffments of land ; and
17. What did the statute called confirmatio what is now therefore essential to a manor 7 91,
92.
thartarum ordain as to aid* 7 64.
18. What did the ttatutc of We*tmin*ter fix as 19. What were pure villein* ; and of what two
to aid* 7 65.
classes? 92-94.
19. What was relief, and how was it com
20. What was a neiftl 94.
pounded for ? 65, 66.
21. In case of a marriage between a freeman
20. What was primer seitin 7 66.
and a neife, or a villein and a freeu-oman, were
21. What was wardthipf 67.
the issue free or villein 7 94.
22. What was livery or oueterlemain 7 68.
22. Why could not a bastard be born a villein t
28. What was an ingui*itio pott mortem 7 68. 94.
of 24.
knighthood
Who was
or to
compelled
pay a finetotoreceive
the kingthe
7 69.
order 23. In what cases had the villein remedy at
law against the lord7 94.
26. What was the right of marriage (marita- 24. How might a villein be enfranchised ? 94.
gium, as contradistinguished from matrimonium) 7 25. What was implied manumi**ion 7 94, 96.
26. How came villein* to be called tenant* bf
70.
26. What were fine* upon alienation 7 71.
copy of court-roll 7 96.
27. What was an attornment 7 72.
27. How did villenage decline and fall? 95,
28. What was eicheat 7 72.
96.
29. What was the tenure by grand terjeanty,
28. From what has been premised, what two
per magnum tervitiumt 78.
indispensable principles of copyhold tenure may
80. What was tenure by carnage 7 74.
we collect? 97.
81. What was tenure by tcutage, or etcuage,
29. In what degree have the customs of ma
tervttium teutif 74.
nor* superseded the will of the lord 7 97.
82. What did magna carta declare as to tcutaget 80. What four fruits and appendages has •
copyhold tenure, whether of inheritance or for
74.
88. By what means were all the advantages life, in common with free tenure*t 97.
if the feodal constitution destroyed ? 76.
81. What three besides has a eopyhold7 97.
34 To whom do we owe the plan for the abo- 32. What is a heriot7 97.
Mtion of the feodal system ? 7o, 77.
33. What is wardship in copyhold ettattt 7 98.
86. What actually gave it I J death-blow ? 77.
84. What axe fine*; and what has the law d»
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jlarej to be the ultimatum of their amount?
98.
36. What was privileged villenagc or villtir. sccaget 99.
36. What species of our modern tenure* has
arisen from this ancient one ? 99.
37. Of what does ancient demesne consist ? 99.
38. What immunities have tenure* of ancient
demesne f and in what do lands holden by this
tenure differ from common copyholds t 99-101.
89. To what two species are all lay tenures
now in effect reduced ? 101.
40. What is that tenure of a spiritual nature
which was reserved by the statute of Charles II. ?
101.
41. To what services only are the holders of
lands under this tenure liable? 101, 102.
42. Wherein did this tenure materially differ
from what was called tenure by divine service t 102.
43. Can lands be given to be held by this
tenure now ? 102.
CHAP. VIL—Of Freehold Estates of Inheritance.
1. What does an estate in lands, tenements,
and hereditaments signify ? 108.
2. To ascertain this signification with proper
accuracy, in what threefold view may estates be
considered? 103.
3. What is the primary division of estates with
regard to their quantity of interest ? 104.
4. How does the commentator define an estate
of freeholds 104.
5. What is the twofold nature of estates of
freehold (thus understood) ? 104.
6. Into what two species are estates offreehold
of the former nature again divided ? 104.
7. Who is tenant in fee simple or tenant in fee t
104.
8. What, and in contradistinction to what, is
the true meaning of the word feet 104, 105.
9. By what words do we, in the most solemn
acts of law, express the highest estate that any
subject can have ? 105.
10. In contradistinction to what has the word
fee the adjunct of simple annexed to it ? 106.
11. Of what species of hereditaments can a
man not be said to be seised in his demesne
as of feet 106, 107.
12. What word is necessary, in the grant or
donation, in order to make a fee or inheritance t
107, 108.
13. But by what five exceptions is this rule
now softened ? 108, 109.
14. Into what two sorts may we divide limited
feest 109.
15. What is a base or qualifiedfeet 109.
16. What was a conditional fee at the common
law? 110.
17. What did our ancestors hold with regard
to the condition annexed to such a feet 110, 111.
18. But what if the tenant did not in fact
aliene the land, and if then both the tenant and
the issue died? 111.
19. What did the statute of Westminster the
teeond (oommonly called the statute de donis conditionalibns) enact as to conditional feest 112.
20. Whence is the origin of fee-tail and revertiont 112.
21. What things may, and what nay not, be
entailed under th« statute de donis ? ' 13.

22. What is the first division of the scveial
species of estates tail? 113.
23. What is tail general t 113.
24. What is tail special t 113, 114.
25. By what distinction are estates in genera*
and special tail further diversified ? 114.
26. What word is necessary to make afee-tail t
114, 115.
27. Is there not another species of entailed es
tates, now grown out of use, but still capable of
subsisting in law ? 115.
28. What is this defined to be ? 115.
29. What are the four incidents to a tenancy in
tail under the statute of Westminster the secondt
115, 116.
30. What and when was declared the first suf
ficient bar of an estate tailt 116, 117.
31. Can an estate tail be forfeited to the king
upon any conviction of high treason? 117, 118.
82. Do leases made by tenants in tail bind the
issue in tail 1 118.
83. What construction was put upon the sta
tute of fines by the statute 82 Hen. VIII. o. 36 ?
118.
84. What exceptions were made by this sta
tute as to fines, and by the statute 84 & 85 Hen.
VIII. c. 20 as to common recoveriest 118, 119.
85. Of what debts are estates tail liable to
the payment? 119.
86. What appointment of lands entailed by
tenant in tail is good without fine or recovery t
119.
37. What difference is there, then, between the
present estates tail and the old conditional feet
after the condition was performed? 119.
CHAP. VIII.— Of Freeholds not of Inheritance.
1. Or what two species are such estates oi
freehold
120. as are not of inheritance, but for life only f
2. In what two ways may an estate of the first
species be created? 120, 121.
8. What is a tenant pur outer vie t 120.
4. Against whom (with what exception) does
the law say that all grants are to be taken most
strongly? 121.
5. Are there not some estates for life which
may determine before the life expires ? 121.
6. Why, in conveyances, is the grant usually
made "for the term of a man's natural life"?
121.
7. What are the two principal incidents to all
estates for life t 122.
8. What are emblements 1 122.
9. Who is a cestuy que viet 123.
10. When is a tenant for life not entitled t*
emblements t 128.
11. Are the advantages of emblements extended
to the parochial clergy ? 123.
12. What incidents have under-tenants or lessees
of estates for life above their lessors t 123. 124.
13. What is the estate for life (of the second
species of such estates) of a tenant in tail -ifterpos
sibility of issue extinct t 124.
14. By what only is a possibility of issue ex
tinct in law ? 125.
16. Wherein does this estate partake both of aa
estate-tail and an estate for lifet 125, 126.
16. What is a tenancy by the curtesy of F,ng
landt 126.
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What four requisites are neceBsary to
make a tenancy by the curtesy/ 127.
>x. What does the husband become by the
birth of the child; and what is he not till the
death of the wifef 127, 128.
19. What is a tenancy in dower t 129.
20. Who may and may not be endowed t 130.
21. What crimes of the hiuband bar the wife's
dowert 130, 181.
dowedt
22. Of131.
what may and may not a wife be en28. Upon what principle are all endowments
madet 131.
24. How long must the husband be seised of
land in order to entitle the widow to dower t 132.
25. What is usually called the widow's freebench t 132.
26. What are the four species of dower now
■ubsisting? 132, 133.
27. Of what part of his lands might a hus
band endow his wife ad ostium eccUsise t 133—135.
28. What is now the only usual species of en
dowment t 135.
29. What is called the widow's quarantine t
185.
80. What is a writ of admeasurement of dower t
186.
31. How may dower be barred or prevented?
186, 137.
82. How is a jointure defined by Sir Edward
Coke? 137.
83. What did the statute of uses provide as to
barring a trife of dower t 187, 138.
84. What four requisites muBt be punctually
observed to make a jointure good? 188.
36. What if the jointure be made to the wife
after marriage ? 138.
86. What if the jointress be evicted of her
jointure on account of its being made on a bad
title? 138.
87. What are the comparative advantages of
•ituation between tenant in dower and jointresses t
188, 139.
CHAP. IX.—Of Estates Uss than Freehold.
1. What are the three sorts of estates Uss than
freehold t 140.
2. What is an estatefor years t 140.
8. What is a month in law? 141^
4. What is a lease for a twelvemonth f 141.
5. How many hours does the law reckon in
the space of a day ? 141.
6. How might a lessee estate be defeated by the
ancient law ? 142.
7. What is an indispensable requisite to an
estate for years f 148.
8. Why cannot a lease for life commence in
future, though a lease for years may ? 148, 144.
9. What right has a tenant for years in the tene
ment} 144.
10. Of what is he possessed when he has en
tered the tenement t 144.
11. What is the legal difference between the
term and the time of a lease for years t 144.
12. What are the incidents to an estatefor years t
144. 145.
13. What is the difference of situation between
a tenant for life and a tenantfor years with regard
to emblements t 145.
14. What is an estate at will? 146.

15. In what case is a tenant a. will entitled U
emblements t 146.
16. What act amounts to a determination of
the will on either side? 146.
17. How have courts of law leaned in con
struing demises where no certain term is men
tioned? 147.
18. What notice is requisite to determine a
tenancy from year to yeart 147.
19. In what one species of estate at trill is the
will qualified by what? 147, 148.
20. What seems to have been the reason why
the absolute freehold was never granted by lords
to their villeins f 148, 149.
21. What kind of freehold have customary free
holders t 149.
22. What are the comparative advantages of
interest between a copyholder of inheritance vitA
a fine certain and an absolute freeholder t 150.
23. What is an estate at sufferance t 150.
24. Against whom can no man be tenant as
sufferance t 150.
25. How must an owner of lands vary his
proceeding in an action of trespass against s
tenant by sufferance from the same action against
a stranger? 150.
26. What have the statutes 4 & 11 Geo. II. e.
23 and 19 enacted in the cases of a tenant's hold
ing over his term or his own notice to quit} 151.
CHAP. X.—Of Estates upon Condition.
1. What are estates upon condition? 162.
2. Of what, two sorts are estates upon condition t
162.
8. What three other conditional estates are in
cluded under this last sort? 162.
4. What are estates upon condition implied in
law? 152.
dition
6. By
maywhat
an office
two bebreaches
forfeitedof
t 153.
an implied eon
6. How do a public and a private office differ in
respect of forfeit t 1 63.
7. Upon what principle proceed all the for
feitures which are given by law of life estates and
others? 168.
8. What is an estate on condition expressed 7
164.
9. Of what two sorts are condition expressed t
164.
10. What is an estate " to a man and his heirs,
tenants of the manor of Dale" t 154.
11. What is the distinction between a condi
tion in deed and a limitation or condition in law f
156.
12. In all instances of limitations or conditions
subsequent, where the condition is contingent and
uncertain, what estate has the grantee so long as
the condition remains unbroken ? 156.
18. When are conditions void ? 166
14. When are eBtates. upon void conditions, ab
solute in the tenant, and when in thefeoffor t 167.
15. Of what two kinds are estates held m vadio,
in gage, or pledge t 157.
16. What is vivum vadium, or living pledget
167.
17. What is mortuum vadium, dead pledge or
mortgage t 167, 158.
18. Who was tenant in mortgage t 168.
19. Whence is the origin of granting a Ion,
term of years by way of -mortgage t 168.
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20. What is eguity of redemption t 159.
21. What is a foreclosure t 169.
22. What are estates held by statute merchant
and etatute staph t 160.
23. What is an ettate by elegit 1 161.
24. Why are estates by statute merchant, etatute
staple, and elegit, chattel interests, and notfreehold 7
161, 162.
CHAP. XI. —Of Estates in Possession, Remainder,
and Reversion.
1. Or what two natures are estates with regard
to the time of their enjoyment t 168.
2. What two sorts of expectancy are there ;
and by what acts are they severally created ?
168.
8. What is the difference between estates ex
ecuted and estates executory t 168.
4. What may an estate in remainder be denned
to bet 164.
5. When lands are granted to A. for twenty
years, with remainder to B. and his heirs forever,
are not these two estates t 1 64.
6. What are the three rules laid down by law
to be observed in the creation of remainders t
165, 167, 168.
7. What is called the particular estate t 165.
8. Why cannot an estate of freehold be created
to commence in futuro t 1 66.
9. Is a remainder an estate commencing inprsstenti or in futuro t 165, 166.
10. What particular estate will, and when will
a particular estate not, support a remainder over t
166, 167.
11. Can a remainder be granted of a chattel in
terest? 167.
12. In what case is it necessary that a lessee
for years should have livery of seisin t 167.
18. Need the precedent particular estate and the
remainder be in esse at one and the same time
during the continuance of the first estate ; or what
latitude is allowed ? 168.
14. Of what two sorts are remainders t 168.
15. What ar« vested or executed remainders f
1.68, 169.
16. On account of what two Borts of uncer
tainty may remainders be contingent or executory t
169.
17. What is enacted by statute 10 & 11 W. III.
3. 16 as to posthumous children taking remainders?
169.
18. What are potentia propinqua and potenlia
remotissimat 170.
19. Why cannot a contingent remainder offree
hold be limited on any particular estate less than
mfreeholdt 171.
20. How may contingent remainders be defeated 1
171.
21. Is there no way of preventing this defeat t
171.
22. What is an executory devise t ' 72.
23. In what three points does it differ from a
remainder f 172, 173.
24. Why may a devise offreehold commence in
futuro t 173.
25. Within what time does the law's abhorrence
of a perpetuity declare that the contingencies of an
executor*/ devise ought to be such as may happen ?
173, 174.
26. Why does the law abhor a perpetuity t 174.

27. What has been settled in order to prevent
the danger of perpetuities as to the persons to
whom remainders may, by an executory devise, be
limited over after a term of years has been given
to one man for his life ; and what has been also
settled as to the contingencies upon which such
remainders maybe limited to take effect? 174,
175.
28. What is an estate in reversion t 175.
29. What are the two usual incidents to rever
sionst 176.
30. What is enacted by the statute 6 Anne, o.
18 in order to assist such persons as have any
estate in remainder, reversion, or expectancy, after
the death of others, against fraudulent conceal
ments of their deaths? 177.
31. What happens whenever a greater estate
and a less coincide in the same person in the
same right without any intermediate estate t
177.
32. What one exception is there to this rule ;
and what is the reason of this exception? 177,
178.
CHAP. XII.—Of Estates in Severalty, JointTenancy, Coparcenary, and Common.
1. In what four different ways may estates be
held with respect to the number and connections
of their owners ? 179.
2. Who is tenant in severalty t 1 79.
8. What is an estate injoint-tenancy t 179
4. How may this estate be created ? 180.
5. From what are the properties of a joint-estate
derived? 180.
6. Of what four kinds is the unity of a jointestate f 180-182.
7. If an estate in fee be given to a man and
his wife, how are they seisedt 182.
8. Upon the decease of one joint-tenant, what
share of the estate remains to the survivor; and
why? 183, 184.
9. Why cannot the king, or any corporation, be
joint-tenant with a private person? 184.
10. How may an estate in joint-tenancy be
severed and destroyed ? 185.
11. But why is a devise of one joint-tenanft
share by will no severance of the jointure t 186.
12. In what case is it disadvantageous for
joint-tenants to dissolve the jomturet 187.
13. What is an estate held in coparcenary ? 187.
M. Who are parceners by common law? 187
187.15. Who are parceners by particular custom?
16. What are the properties ofparceners t 188.
17. Which of the four unities of a joint-estate
have parceners t 188.
18. In what five points do parceners differ
from joint-tenants t 188.
ners19.may
What
make
arepartition
the five tmethods
189. in which puree
20. What is the law of hotchpot, which is in
oident to thiB estate? 190, 191.
21. In what three ways may an estate in cc
parcenary be dissolved ? 191
22. Who are tenants in common f 191-198.
28. Which of the four unities of ajoint-estate
have tenants in common t 191.
24. By what two means may tenancy m cornmon be created? 192, 193.
25. Does the law, in its construction if a
K67
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2b. What are the incidents attending a tenancy
m common t 194.
27. In what two ways only can estates in
common be dissolved ? 194.

half-blood of the person last seised, so tnat it h«
the blood of the first purchaser; and why? 238.
23. For this reason, in what kind of estate is
half-blood no impediment to the descent ? 238.
24. What is the seventh and last rule or canon
o* inheritance f 234.
£5. What is the most probable original of this
CHAP. XIII.—Of the Title to Thinge Real in Ge rulet 285.
26. When is this rule totally reversed ? 286.
neral.
1. What is the title to thinge realt 195.
by Purchase; and, first, by
2. What are the four several stages or degrees CHAP. XV.- Of Title
Escheat.
requisite to form a complete title to lands and
tenements ? 196-197, 199.
1. What if purchase, taken in its largest and
8. What is the mere naked pollution; how most extensive sense? 241.
may it happen ; and in what degree is it a legal 2. If an estate be made to A. for life, remainder
title t 195, 196.
to his right heirs in fee, by what shall the heirs
4. What are the two sorts of right of posses take? 242.
ion; and by what means may the first grow
8. What was meant by calling William the
into the second? 196, 197.
Norman Conqueror t 248.
6. What is the mere right of property ; and 4. In what two points does the difference in
how can it recover the right of possession 1 197, effect between the acquisition of an estate by de
198.
scent and by purchase principally consist? 243,
244.
CHAP. XIV.—Of Title by Descent.
5. What five methods of acquiring a title to
1. By what two methods may the title to things estates does purchase include ? 244.
6. What is escheat t 244, 245.
real be reciprocally acquired on the one hand
7. Upon what principle is the law of escheau
and lost on the other? 201.
founded? 245.
2. What is the title by descent 1 201.
8. What are the first three cases wherein in
8. What is consanguinity; and of what two
heritable blood is wanting ? 246.
kinds? 202.
9. What is the fourth case wherein inheritable
4. Wherein do these two kinds of consan
blood is wanting? 246, 247.
guinity differ ? 208, 204.
10. What is the fifth case? 247, 248.
5. In what does the very being of collateral
consanguinity consist ? 205.
11. Who are bastard eigne and mulier puisn> :
6. What is the method of computing the de- and in what case may the former bar the latter
of his inheritance ; and this for what three rea
frees of collateral consanguinity ? 206, 207.
7. What is the first rule or canon of inheritance sons? 248.
12. What legal heirs can a bastard have? 249.
according to which estates are transmitted from
the ancestor to the heir ? 208, 210.
blood
1-8. isWhat
wanting
is the
? 249.
sixth case wherein inheritable
8. What is the difference between an heir ap
parent and an heir presumptive t 208.
14. What is the difference of inheritable ope
9. Who cannot be accounted such an ancestor ration on the blood of alien in the acts of deniza
as that an inheritance of lands or tenements can tion and of naturalization t 249, 250.
15. If an alien come into England and there
be derived from him ? 209.
10. What is the second rule or canon of in have issue two sons, who are thereby naturalheritance t 212, 218.
born subjects, and one of them purchase land and
11. What is the third rule or canon of inherit die, who cannot be his heir, and why ? 250.
ance t 214, 216.
16. What is enacted by the statute 11 & 12
12. What are exceptions to this rule ? 216.
W. III. c. 6 as to the inheritance of natural-born
primogeniture
18. In whattake
oneplace
inheritance
amongdoes
females
succession
? 216.by subjects deriving their pedigrees through aliens ;
and how is this statute qualified by that of 25
14. In what one inheritance does sole succession Geo. H. c. 89? 261.
17. What is the seventh case wherein inherit
take place among females ? 216.
15. What is the fourth rule or canon of inherit able blood is wanting? 251.
18. What is the difference between forfeitures
ance f 217.
16. When is an inheritance divided per stirpes, of lands to the king and escheat to the lord t 251
and when per capita t 217, 218.
254.
17. What is the fifth rule or canon of inherit
19. By what means only can the corruption of
blood be absolutely removed ? 254.
ance t 220, 222.
18. What is the great and general principle 20. If a man attainted be pardoned by tbi
upon which the law of collateral inheritances de king, can his son inherit? 264.
21. If a man have issue a son and be attainted,
pends? 228.
19. What is the sixth rule or canon of inherit and afterwards pardoned, and then have issue a
ance, being, like the seventh and last, only a second son and die, who cannot be his heir, and
rule of evidence who the purchasing ancestor was ? why? 265.
22. If the ancestor be attainted, may his sons
m.
20. Who is a kinsman of the whole bloodt 227. be heirs to each other ? 255.
21. Why is the exclusion of a kinsman of the 28. What is declared in most of the new felo
ialf-blood not unreasonable? 228-282.
nies created by act of parliament since the reign
22 Wl at one inheritance may descend to the of Hen. VIII. ; and wherefore is it so ? 256.
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24. In what eingular instance are lands held
In fee-simple not liable to escheat to the lord, even
when their owner is no more, and hath left no
heirs to inherit them? 266, 257.
25 What is the eighth and last case wherein
inheritable blood is wanting ; and how does this
ease differ from all the rest ? 257.
CHAP. XVI.—Of Tide by Occupancy.
V. What is occupancy ? 258.
2. To what single instance, so far as it con
cerns real property, have the laws of England
confined this right ? 258.
3. Why was no right of occupancy allowed where
the king had the reversion of the lands? 259.
4. What if the estate pur outer vie had been
granted to a man and his heirs t 259.
5. But what do the statutes of 29 Car. II. c.
8 and of 14 Geo. II. c. 20 enact as to this estate ?
259, 260.
6. What is the commentator's opinion as to
the operation of these statutes t 260.
7. What is the law of alluvion and dereliction ?
261, 262.
CHAP. XVII.—Of Title by Prescription.
1. What is title by prescription ; and how is
it distinguished from custom 7 263.
2. What is called prescribing in a que estate ?
264.
3. What has the statute of limitations, 82 Hen.
VIII. c. 2, enacted as to prescriptions ? 264.
4. What sort of hereditaments may be claimed
by prescription ? 264.
5. Why cannot a prescription give a title to
lands? 264.
6. In whom must a prescription be laid ? 266.
7. If the thing prescribed has what inca
pacity, why cannot theprescription be made ? 266.
8. Why cannot deodands, felons' goods, and the
like be prescribed for, while treasure-trove, waifs,
estrays, and the like can ? 265.
9. For what more may a man prescribe m
himself and hit ancestors than be may in a que
estate ; and why may he do so ? 266.
10. Is there not a difference in the inheritance
of a thing prescribed in one's self and one's an
cestors, and one prescribed in a que estate ? 266.
CHAP. XVIII.— Of Title by Forfeiture.
1. What is forfeiture? 267.
2. By what eight means may lands, tenements,
and hereditaments be forfeited? 267.
8. What are the six offences which induce a
forfeiture of lands and tenements to the crown ?
267, 268.
4. Of what three kinds is the alienation con
trary to law which induces a forfeiture ? 268.
6. What is alienation in mortmain, in mortua
marntt 268.
6. How were common recoveries invented?
271.
7. How were uses and trusts invented ? 272.
8. What is license of mortmain; and how has
it been dispensed with ? 272, 278.
9. What is enacted by the statute 9 Geo. II.
e. 36 as to lands and tenements, or money to be
laid out thereon, given for or charged with cha
ritable us's ? 273, 274

10. Who are excepted out of this act ; and
with what proviso is the exception made ?
274.
11. Why is alienation to an alien a cause of
forfeiture? 274.
12. When are alienations by particular tenants
forfeitures ; and to whom, and for what two rea
sons? 274, 275.
18. What is it if tenant in tail alienes in fee
and why ? 276.
14. In case of forfeiture by particular tenants,
what becomes of all legal estates by them before
created? 276.
15. What is disclaimer, in its nature and con
sequences ? 275, 276.
16. What is forfeiture by lapse t 276.
17. In what two cases can no right of lapst
accrue? 276.
18. What is the term in which the title to pre
sent by lapse accrues ? 276, 277.
19. What if the bishop be both^iofron and or
dinary t 277.
20. What if the bishop or metropolitan do not
present immediately upon lapse ? 277.
21. What if the king do not ? 277.
22. In what cases only is the bishop required
to give notice of a vacancy to the patron, in
order to entitle him, the metropolitan, and the
king to the advantage of a lapse ? 278.
23. When does the law style the bishop a dis
turber ; and of what does it consequently de
prive him ? 278.
24. What if the right of presentation be con
tested? 278.
26.
25. What
Is it simony
is forfeiture
to purchase
by simony
a presentation,
t 278, 279.the
living being actually vacant ? 279.
27. Is it simony for a clerk to purchase the
next presentation and be thereupon presented ?
279, 280.
28. Is it simony for a father to purchase such
a presentation for his son ? 280.
29. What if a simoniacal contract be made with
the patron, the clerk not being privy thereto ?
280.
80. Are bonds given to pay money to cha
ritable uses on receiving a presentation to a
living simoniacal ? 280.
31. What bonds of resignation are not simoni
acal t 280.
82. Are general bonds of resignation legal?
280.
38. What are the only oauses for which the
law will justify the patron's making use of such
a general bond of resignation ? 280.
84. Of what two kinds are the conditions the
breach or non-performance of which induces a for
feiture ? 281.
85. What is waste, and of what two kinds?
281.
86. What are the general heads of waste la
houses, in timber, and in land? 281, 282.
87. Who are liable to be punished for waste,
and who not ? 282, 283.
88. What is the punishment for committing
waste f 283, 284.
89. By what may copyhold estates be forfeited?
284.
40. Who is a bankrupt? 285.
41. What becomes of a bankrupt's lands and
tenements ? 286, 286.
S69

ANALYSIS OF
42 670
Willi on!; what exception has the statute 23. When is it necessary to the validity of •>
21 Jac. I. c. 19 authorized the disposal of a deed to read it to the parties? 304.
oankrupt's estate-tail in possession, remainder, or 24. What if a deed be read falsely ? 804.
reversion f 286.
25. Is it necessary to sign as well a* teal m
deed? 305, 306.
CHAP. XIX.—Of Title by Alienation.
26. What is the delivery of a deed; and what
its efficacy ? 307.
1. What is tlienation, conveyance, or purchase. is 27.
What is the difference between a deed and
In its limited sense? 287.
escrow ? 307.
2. Who are capable of conveying and pur an28.
Of what use is the attestation of a ieeit
chasing? 2!)0.
3. How alone may contingencies and mere pos 807.
29. Must the witnesses sign the deed? 307,
sibilities be assigned to a stranger ? 290.
4. What seven descriptions of persons are in 808.
30. By what five means may a deed be avoided *
capable of conveying f 290-293.
309.
5. Are the conveyances and purchases of idiots 808,
31.
What are those deeds called which are
and persons of non-rane memory, infants, and per generally
used in the alienation of real estates f
sons under duress, void? 291.
6. May a non compos plead his own disability 809.
32.
Of
what two natures are conveyances as
In order to avoid his arts ? 291, 292.
the manner in which they receive their force
7. May his next heir, or other person inte to
and efficacy ? 309.
rested, plead it ? 292.
33. Of what two kinds are conveyances by the
8. How may the purchase of a feme-covert be common
law ? 309.
avoided? 293.
34. What are the six species of original con
9. What of the conveyance or other contract veyances;
and what the five of derivative? 310.
of afeme-covert ? 293.
85. What is a feoffment ? 310.
10. What only can an alien hold? 293.
36. What is necessary to the perfection of a
11. What are the legal evidences of alienations feoffment?
311.
called? 294.
37. What if an heir dies before entry made
12. Of what four kinds are these common as upon
his estate? 312.
surances t 294.
38. By what delivery is a conveyance of a copy
hold estate made to this day ? 813.
CHAP. XX.—Of Alienation by Deed.
89. What is necessary, by the common law.
1. What is a deed in its general nature? to be made upon every grant of an estate of free
hold in hereditaments corporeal? 314.
295.
40. What is necessary in leases for ye.irs? 314.
2. What is an indenture ? 295.
41. Why cannot freeholds be made to com
3. What Is a chirograph ? 296.
4. Which is the original, and which the coun mence infuturo? 314.
42. If a freehold remainder be created after,
terpart,
5. What
of aisdeed
a deed-poll
? 296. f 296.
and expectant on, a leasefor years now in being,
6. What are the eight requisites of a deedl to whom must the livery be made? 814, 315.
48. Of what two kinds is livery of seisin?
296-298, 304-308.
7. What are the eight usual, formal, and or 815.
44. How is livery in deed performed ? 81 6, 819.
derly parts of a deed? 298-301, 304.
45. What is livery in law? 316.
8. What are the premises of a deed ? 298.
46. What is the conveyance by gift, donatio t
9. What are the habendum and tenendum ? 298,
316, 317.
299.
47. What are yrai-ts,concessioncs? 317.
10. What is the reddendum? 299.
48. What is a lease? 317, 318.
11. What is a condition? 299, 300
49. What was the old meaning of the word
12. What is the clause of warranty'! 300.
13. What was the origin of express warranties ? farm, in which sense it is used in the operative
words of a lease, " to farm let" ? 318.
801.
14. What was the difference between lineal 50. To what one species of leases i* livery of
seisin necessary ? 318.
and collateral warranty? 301, 302.
51. What three manner of persons does the
15. What was a warranty commencing by dis
enabling statute, 32 Hen. VIII. c. 28, empower
seisin? 302.
to
make leases for three lives or one ond-tweniy
16. In case the warrantee was evicted, what
years? 319.
Was the obligation of the heir? 302.
17. What warranties against the heir are now 52. But what are the nine requisites that the
statute specifies which must be observed in order
good ? 302, 303.
to render the leases binding? 319, 320.
18. What are covenants? 304.
53. Unless under what six regulations do the
19. What is the difference of effect between
disabling
all or
ecclesiastical
restrainingor statutes
eleemosynary
of Elizabeth
corporations.
re
tover.anting for heirs and covenanting for executors strain
md administrators ? 304.
20. For what reasons has the covenant, in and all parsons and vicars, from making any leasts
modern practice, totally superseded the war of their lands? 320, 321.
54. Is there not another restriction with re
ranty ? 304.
21. Of what does the conclusion of a deed con- gard to college-leases by the Btatute 18 Eliz. c. 6?
Mat* 304.
322.
65. What restraint upon the leases of benefice*
22. Is a deed good with no, or a fa'«i date?
»04
I clergymen does non-residence place ' 322
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56. What is an exchange t 323.
67. Is either livery of seisin or entry necessary
in order to perfect an exchange t 323.
58. What is a partition f 324.
59. Can a partition be made by parol only, in
any case ? 324.
60. What is a release f 324.
61 . For what five purposes may releases enure ?
824, 825.
62. What is a confirmation*. 325, 826.
63. Why is not a livery of seisin necessary to a
release or confirmation of lands ? 325, 826.
64. What is a turrenderf 326.
65. Why is not a livery of seisin necessary to
a surrender t 826.
66. What is an assignment; and wherein does
It differ from a leaset 326, 827.
67. What is a defeazance ; and may it be made
after the original conveyance ? 327.
68. What are uses and trusts in our law?
828.
69. Who were the terre-tenant, and who the
eestuy que use, or the cestuy que trust t 328.
70. What was done by the statute of uses, 27
Hen. VIII. c. 10 ? 332, 833.
71. In what do the contingent or springing uses
of o conveyance differ from an executory devise t
834.
72. Why, in both cases, may a fee be limited
to take effect after a feet 834.
73. What is a secondary or shifting uset 335.
74. What is a resulting use t 835.
75. May uses originally declared be revoked
at any time and new ones declared? 335.
76. What is the origin of trusts ? 835, 836.
77. How do the courts now consider a trustestate f 337.
78. To what twelfth species of conveyance has
that by livery of seisin now given way ? 338.
79. What thirteenth species of conveyance has
been introduced by this statute of uses t 838.
80. What was enacted by the 27 Hen. VIII. c.
16 as to bargains and sales t 838.
81. What gave rise to the fourteenth species of
conveyance ; and what is its nature ? 838, 339.
82. What may be added as a fifteenth and a
sixteenth species of conveyance t 339.
83. What are the three species of deeds used
not to convey/ but to charge or discharge lands ?
340.
84. What is an obligation or bond, whether
tingle (simplex obtigatio) or conditional; and how
is it a charge upon lands ? 840.
85. When is the condition of a bond void ; and
when the bond itself? 340, 841.
86. On the forfeiture of a bond, what sum is
recoverable? 341.
87. What is a recognizance ; and wherein does
it differ from a bond''. 841.
88. What is a defeazance on a bond or recogni
zance, or judgment recovered; and wherein does it
differ from a common conditional bondt 842.
89. What general registers for deeds, mils, and
other acts affecting real property are there in
England and Scotland ? 843.

3. What are the intentions of private act* of
parliament f 344.
4. With what cautions and preliminaries are
private acts of parliament made ? 846.
6. In what are the king's grants contained?
346.
6. What is the difference between the king's
letters-patent, litem patentes, and his writs doss,
literse clausaf 346.
7. In what three points does the construction
of the king's grants differ from those of a sub
ject t 847, 848.
8. What is a fine of lands and tenements
348.
9. What is the origin of fines t 849.
10. Why is a fine so called? 349.
11. What is the action of covenant upon which
the fine is founded ? S50.
12. What is the primer fine t 850.
18. What is the licentia concordani f 360.
14. What is the king's silver, or post finet
360.
15. What is the concord; and who is the cognizor, and who the cognizeet 350, 851.
16. How must the acknowledgment be made;
and how far does this acknowledgment complete
the /me? 851.
17. What is the note of the finet 851.
18. What is the foot of the finet 851.
19. What proclamations of a. fine hath the sta
tute added to prevent the levying of one by
fraud or covin t 362.
20. Of what four kinds are fines thus levied t
352, 353.
21. What is a fine sur cognizance de droit, comt
it?
ceo que
352.il ad de son done ; and of what efficacy is

22. What is afine sur cognizance de droit tantum ;
and for what is it commonly used ? 853.
28. What is & fine sur concessit t 353.
24. What is a fine sur done, grant, et rendei ,
and wherein does it differ from the fine sur cog
nizance de droit, come ceo, ire. t 358.
25. What are the force and effect of finest
354, 855.
26. What are the three classes of persons
bound by a fine? 355.
27. Who are the parties to a fine, and how are
they bound ? 855.
28. Who are privies, and how are they bound ?
855.
29. Who are strangers, and in what cases are
they bound ? 856.
80. But what is necessary m order to make
a fine of any avail at all ? 356, 857.
81. Upon what neglect of the remainderman
or reversioner does a tenant's for life levying a fine
fail to forfeit the estate from the latter to the
former and bar it forever ? 856.
32. What is the nature of a common recsvery,
and how far in it like a fine t 367.
33. What is the writ of prsscipe quod reddat;
and what does it allege ? 858.
34. Who is the demandant, and who the de
fendant t 368.
35. What is the voucher, vocatio, or cutting to
CHAP. XXI.—Of Alienation by Matter of Record. warranty ; and who is the vouchee t 358.
36. Who is the recoverer, and who the recover** t
1. What are assurances by matter of record f 358.
344.
37. What is called the recompense or recovery
2. O' -hat four kinds are they ? 344.
in value t 359.
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672 what nature is this recompense; and
who is usually the common vouchee ? 359.
39. What is a recover;/ with double voucher;
and why is it now usually employed ? 359.
40. What is the reason why the issue in tail
is held to be barred by a common recovery ? 860.
41. In what light have our modern courts of
justice considered common recoveries ? 860.
42. How does the commentator recommend
the shortening of the process of this conveyance ?
861.
43. What are the force and effect of a common
recovery f 361.
44. By statute, when will not a recovery bar
an estate tail, and who shall not suffer a recovery f
862.
45. What, in all recoveries, is necessary on the
part of the recoveree or tenant to thepraecipe ? 362.
46. But what are the provisions of the statute
14 Geo. II. c. 20 in order to make good a re
covery 1 862.
47. By what two sorts of deed may the uses
of a fine or recovery be direoted f 863, 864.
48. When are these deeds called deeds to lead
the uses of a fine or recovery, and when deeds to
declare them ; for what purpose are they made ;
and what effect have they on the fine or recovery ?
863, 864.
CHAP. XXII.—Of Alienation by Special Custom.
1. To what are assurances by special custom
confined? 865.
2. How are copyhold lands generally trans
ferred? 366.
3. What is surrender sursum redditio ; and what
is the manner of transferring copyhold estates ?
866, 366.
4. What operation upon a copyhold estate has
any feoffment or grant ? 867.
6. If I would exchange a copyhold estate with
another, or devise one, what must be done ? 867,
868.
6. What effect will a fine or recovery had of
copyhold lands in the king's courts have ; and how
may such fine or recovery be reversed by the lordt
868.
7. What are the three several parts of the
assurance by surrender ? 368.
8. What part of it does the surrender itself
constitute? 868.
9. What if the lord refuse to admit the surren
deree t 368.
10. Can the surrenderor retract his surrender t
869.
11. What is the presentment of the surrender;
and when and by whom must it be presented? 369.
12. What if those into whoBe bands the sur
render was made refuse to present and the lord
refuse to compel them to do so ? 869.
13. Of what three sorts is admittance ? 870.
1 4. What is the lord bound to do in admittances
vpon a voluntary grant ? 870.
15. How is the lord regarded in admittances
upon surrender of a former tenant, or upon descent
from the ancestor ? 370, 371.
16. In what, however, do admittances upon
mrrender differ from admittances upon descent ?
871
17. Are heirs of copyhold compellable to be
admitted? 872.

CHAP. XXIII.—Of Alienation by Devil*.
1. What is devise? 873.
2. Upon what did the restraint of devitm^
lands take place ? 373.
8. What estate only could then be devised, with
what exceptions ? 874.
4. In what shape did the popish clergy, who
then generally Bat in the court of chancery, allow
of the devise of lands ? 875.
5. Upon what did lands in this shape becomt
no longer devisable ? 376.
6. What did the statute of wills, 32 Hen. Till,
c. 1, enact? 375.
7. How is a devise to a corporation for a cha
ritable use now held by the statute 48 Elix. e. 4
to be valid? 376.
8. What does the statute offrauds andperjuries,
29 Car. II. o. 8, direct as to devises of lands ? 876.
9. Are copyholds and terms for years within
the statute? 376.
10. How may a will be revoked? 376.
11. What did the statute 26 Geo. IL c. 6 de
clare aB to the witnesses to a unlit 877.
12. What hath the statute 3 & 4 W. and M. c
14 provided for the benefit of a testator's credit
ors? 878.
13. How is a will of lands considered by the
courts of law ? 378.
14. What distinction between devises of lands
and testaments of personal chattels is founded
upon this notion ? 878, 879.
16. What seven general rules and maxims
have been laid down by courts of justice for the
construction and exposition of all the species of
common assurances ? 879—382.
CHAP. XXIV.—Of Things Personal.
1. What are included under the name of
things personal ? 384.
2. Do not things personal consist of things
movable only, as things real do of things immov
able? 385.
whole
3. Under
comprehended
what general
? 885. name, then, is the
4. Into what two kinds, therefore, are chattels
distributed by the law ? 886.
6. What are chattels real? 886.
6. Which quality of real estates have they
which denominates them real; and which do
they want the want of which constitutes them
chattels? 386.
7. What are chattels personal? 887, 888.
CHAP. XXV.—Of Property in Things Personal.
1. Of what two natures is property in chattels
personal? 889.
2. Into what two sorts is property in chattels
personal of the former nature divided ? 889.
8. What is property in chattels personal in pos
session absolute ? 889.
4. Into what two classes does the law distin
guish animals ? 390.
5. What property can a man have in such
animals as are domitisi, and what in such as are
ferte natursc? 890.
6. Why, of all tame and domestic animals,
does the brood belong to the mother (with whal
exception)? 890.
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7. What is properly in chatteU personal, in pos
session qualified, limited, or special? 891.
8. On what three accounts may a qualifiedpro
perty subsist in animal* ferte natureef 891.
9. What are those animalsferte naturte in which
• qualified properly may be acquiredper industriam
hominis, by a man's reclaiming and nuking them
lame by art, industry, and education .' 392.
10. How long are these animal* the property of
• man ? 892.
1 1. What animaU .8 it felony to tleal 1 393.
12. What crime is it to steal such animaU the
stealing of which does not amount to felony t
394.
1 3. When, and how long, may a qualified pro
perty also subsist with relation to animaU ferte
naturte. ratione impotentice, on account of their
own inability ? 394.
14. What is that qualified property which a
man may have in animaU ferm naturte, propter
privilegium f 394, 396.
15. What other things besides animalt ferm
naturte may be the objects of qualified property ;
and how long does that property lattf 895.
16. These kinds of qualification in property
arise from the subject's incapacity of absolute own
ership ; but in what cases may property be of a
qualified or special nature, on account of the pe
culiar circumstances of the owner, when the thing
itself is very capable of absolute ownership ?
396.
17. Hath a servant who hath the care of his
mastt's goods or chattels any property in them?
896.
18. What is called a thing, or chose fa action t
396, 897.
19. Upon what depends, and what are the
only regular means of acquiring, all property in
action t 397.
20. Upon all contracts, what does the law give
to the party injured in case of non-performance t
397.
21. May things personal be limited by deed or
will in remainder and in estate-tail t 898.
22. May things personal be Tested in jointtenancy, in common, and in coparcenary t 399.
n.S. But how is it held that partnership stock in
trade shall always be considered ? 899.
CHAP. XXVI.—Of Title to Things Personal by
Occupancy.
1. What are the twelve principal methods by
which the title to things personal may be acquired
and lost? 400.
2. In what eight species of goods may a pro
perty be acquired by occupancy t 401—406.
3. But what are the restrictions as to the
right to seize the goods and person of an alien
mtmy? 401, 402.
4. To what do the restrictions which are laid
upon the right to the occupancy of animaU ferte
naturte principally relate ? 403.
5. What constitutes an accession to property t
404, 405.
6. What is confusion of goods ; and to whom
ioes such act of confusion give the entire pro
perty t 405.
7. What hath the statute declared as to lite
rary and other copyright t 407.
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CHAP. XXVII.—Offeiture.
Title by Prerogative and JW1. What personal chatteU may accrue to whom
by prerogative f 408.
2. What if the titles of the king and the sub
ject conour ? 409.
3. In what three classes of books hath tie
king a kind of prerogative copyright f 410.
4. Is there not still another species of pre
rogative property, founded upon a very differeit
principle from any that have been mentioned ?
410, 411.
6. What four reasons have concurred for
making the restrictions which the municipal
laws of many nations have exerted upon the
natural right of every man to pursue and take
to his own use all such creatures as are ferte
natural 411, 412.
6. What, however, is the origin of the gamelaws in England 1 413-416.
7. What was done by the carta de forestat
416.
8. Who only, by common law, have a right to
take or kill any beasts of chase not also beasts of
prey t 416.
9. What are free-warren and fru-fishery ; and
what does magna carta provide as to the latter ?
417.
10. Who only, by common law, can justify hunt
ing or sporting upon another man's soil, or, in
thorough strictness, hunting or sporting at all ? 41 7.
11. But how have the exemptions from cer
tain penal statutes for preserving the game virtually
extended what are called the qualifications to kill
it? 417, 418.
12. For what twelve offences are all the goods
and chatteU of the offender forfeited to the crown t
421.
18. When do these forfeitures commence f 421.
CHAP. XXVIII.—Of TitU by Custom.
terests
1. What
whichare
obtain
the pretty
three generally
sorts of customary
throughout
mmost parts of the nation ? 422.
2. Into what two sorts are herioU usually di
vided? 422.
8. Whit is heriot-servieet 422.
4. Upon what does heriot-custom arise ; and
what is it defined to be? 422.
6. To what species of tenures is heriot-cuttom
now for the most part confined ? 423.
6. Of what does the heriot now usually consist ;
and of what estate is it always ? 424.
7. Why can no heriot be taken on the death
of a feme-covert t 424.
8. Can a heriot be compounded for 1 1 tbt
payment of money t 424.
9. What are mortuaries; and why art they
sometimes called corse-presents T 425.
10. To what certainty did the statute 21 Hen.
VIII. o. 6 reduce mortuaries t 427.
11. What are heir-looms; what may they be
by special custom ; and what are they by general t
427, 428.
12. What otherpersonal chatteU are there which
descend to the heir in the nature of heir-looms t
428, 429.
13. What if heir-looms are devised away from
the heir by will 1 429.
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XXIX.— Of Title by Succession, Marriage,
and Judgment.
1. To what is succession, in strictness of law,
only applicable ? 430.
2. But what sole corporations: have in this retpect the same powers as corporation! aggregate
nave? 431.
8. In case a tease for gears be made to the
Bishop of Oxford and his successors, who shall
have it ; and why ? 431, 432.
4. Yet what two exceptions are there to the
rule that no chattel can go to corporations merely
sole in right of succession ? 432.
5. How are those chattels which formerly be
longed to the wife vested in the husband by mar
riage ; and how does personal property differ in
this respect from real estate ? 433.
6. How do a chattel real and a chattel personal
or chose in action vest in the husband; and what
if he die before he have recovered or reduced
them into possession ? 434.
7. What shall become of the chattel real and
chattel personal if the wife die before the husband
have done so ; and why ? 435.
8. How do chattels personal in possession vest
in the husband? 435.
9. What are the wife's paraphernalia ? 435, 436.
10. Of what natures is property in chattel in
terests vested by a judgment in consequence of
some suit or action ? 436, 437.
11. What three species of property are of the
second of these natures ? 437—439.
"MAT. XXX —Of Title by Gift, Grant, and Con
tract.
1 . What is the distinction between a gift of
perianal property and a grant ? 440.
2. What may be included under the head of
gifts or grants of chattels real; and what consi
derations, in the eye of the law, convert the gift,
if executed, into a grant, if not executed, into a
•ontractt 440.
3. What are grants or gifts of chattels personal;
and how may they be made ? 441.
4 Why does the statute 3 Hen. VII. c. 4 de
clare all deeds of gifts of goods made in trust to
the use of the donor void ; and what does the
statute 13 Eliz. c. 5 declare as to every grant or
gift of chattels, as well as lands, with intent to
defraud creditors ? 441.
5. By what is a true and proper gift or grant
nlways accompanied; and in what cases only
may it be retracted? 441.
6. But what if the gift do not take effect by
■ielivery of immediate possession? 441, 442.
7. What interest does a contract convey as dis
tinguished from a gift or grant ; and how is it
denned? 442.
8. Can a chose in action be assigned? 442.
9. What are express contracts, and what implied?
443.
10. What are executed and what executory con
tracts ; and how do they differ in the chose* they
convey ? 443.
11. What is a good and what a valuable con
sideration; and how may each of these be set
aside f 444.
12. In what four species are valuable consider
ations divided by the civilians? 444, 445.

of 13.
reciprocity
What iswill
a nudumpactum
prevent it ? 445,
; and446.
what degree
14. How far will courts of justice support •
voluntary bond or promissory note; and why ?
446.
15. What are the four most usual contracts
whereby the right of chattels personal may be ac
quired in England ? 446.
16. What is sale or exchange; how does the
former differ from the latter ; and how are both
regarded by the law ? 446, 447
17. Where the vendor hath in himself the pro
perty of the goods, when only hath he not the
liberty of disposing of them ? 447.
18. What constitutes a sale? 447, 448.
19. But in what cases may property be trans
ferred by sale though the vendor have none at all
in the goods ? 449.
20. What is market-day and market-overt in the
country ; and what in London ? 449.
21. But what has the statute 1 Jac. I. c. 21
provided as to the sale of goods to pawnbrokers ?
449.
22. And in what cases are sales not binding
even in market-overt? 450.
23. What directions do the statutes 2 P. and
M. o. 7 and 31 Eliz. c. 12 enact concerning the
sale of horses? 450, 451.
24. What remedy has a purchasor if a vendor
sell goods and chattels as his own and the tiils
prove deficient ? 451.
25. When is the vendor bound to answer foi
the goodness of his wares purchased ? 451
26. What is bailment; and who is the bailor,
and who the bailee? 451, 452.
27. What does the law call agistment? 452.
28. If a man Oliver any thing to his friend
to keep for him, when is the baiUe answerable
for any damage or loss it may sustain ? 452.
29. Why, in all instances of bailment, may the
bailee, as well as the bailor, maintain an action
against such as injure the chattels baited? 452.
463.
80. What is the difference between hiring and
borrowing? 463.
81. What is interest ; and upon what are its
doctrines grounded ? 454, 455.
32. To what three practices does the circum
stance of the hazard of lending money being
greater than the compensation arising from the
rate of interest allowed by law on the loan give
rise ? 457.
33. What is bottomry; and in what does it
differ from respondentia ? 457, 468.
34. What is enacted by the statute 19 Geo. IL
c. 37 as to all moneys lent on bottomry or respon
dentia on vessels bound to and from the Weat
Indies? 458.
85. What is & policy of insurance? 468. 469.
36. What is enacted by the statute 14 Geo.
III. c. 48 as to insurances on lives ? 459, 460.
37. Policies of insurance being contracts, the
very essence of which consists in observing the
purest good faith and integrity, how is fraud or
undue concealment in them provided against?
460.
88. What is enacted by the statute 19 Geo. II.
o. 87 as to what are denominated jcagermg poli
cies? 460, 461.
39. From what does the practice of purchasing
annuities for lives at a certain price or p -ennm.
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instead of advancing the same sum on an ordi
nary loan, arise ? 401.
40. What has tho statute 17 Geo. III. o. 26
directed in order to throw some check upon im
provident transactions of this kind? 461, 462.
41. What is now the extremity of legal interest
that can be taken ? 463.
42. If a contract which carries interest be
made in a foreign country, of what interest will
our courts direct the payment ? 463, 464.
43. What does the statute 14 Geo. III. o. 79
enact as to the legality of interest on all mort
gages and other securities upon estates or other
property in Ireland or the plantations f 464
•14. What is debt ; and in what cases may it be
the counterpart of and arise from any of the
other species of contracts t 464.
45. Into what three classes is debt usually di
vided ? 465.
46. What is a debt of record t 466.
47. What is a debt by specialty or special con
tract t 465.
48. What are debts by simple contract t 465.
49. What is enacted by the statute 29 Car. II.
c. 3 as to one person's being responsible for the
debt of another ? 466.
50. What is that species of simple-contract debt
now introduced into all sorts of civil life under
the name of paper credit t 466.
51. What is a bill of exchange, or draft; and
who is the drawer of it, who the drawee, and
who the payee t 466, 467.
52. Of what two sorts are bills of exchange;
and what difference is there in law between
them? 467.
53. What are promissory notes, or notes of hand,
and for what sum at least must they be drawn ?
467, 468.
54. Why is it usual in bills of exchange to ex
press that the value thereof hath been received
by the drawer t 468.
65. By what means may a bill of exchange or
promissory note be assigned ? 468, 469.
66. When may a bill of exchange be protested for
non-acceptance ; and when, both a biU and a pro
missory note, for non-payment t 469.
57. In case of such protests, what compensa
tion is the drawer bound to make to the payee or
endorsee; but what happens in the absence of
suchprotests or their notification to the drawert 469.
58. When a bill or a note is refused, how soon
must it be demanded of the drawer t 470.
59. Upon whom may an endorsee call to dis
charge a bill or a note / 470.

7. What powers Iiuto the commissioners of
bankruptcy? 481.
8. What if the bankrupt conceal or embexzle
any effects to the amount of 20/., or withhold
any books or writings with intent to defraud his
creditors? 482.
9. What if it appear that his inability to pay
his debts arose from some gross misconduct and
negligence ? 482.
10. After the time allowed to the bankrupt for
such discovery is expired, to what shall any
other person, voluntarily discovering any part
of the bankrupt's estate, be entitled ; ani what
shall any trustee, wilfully concealing it, forfeit*
482.
11. Of what ratable amount is the bankrunt't
allowance f 483.
12. When shall not the bankrupt's alUwance or
indemnity be given him ? 484.
18. What is an act of insolvency ? 484.
14. But as to what only are persons who have
been once cleared by a bankruptcy or by an in
solvent act indemnified in case they beco.ne bank
rupts again ? 484, 486.
16 By virtue of the statutes of bankruptcy,
in whom are all the personal estate and effects of
the bankrupt considered as vested by the act of
bankruptcy t 485.
16. What is the meaning of the saying " Once
a bankrupt and always a bankrupt"? 485, 486.
17. Who alone is not within the statute of
bankrupts t 486.
18. But what is provided by the statute 19
Oeo. II. c. 32 as to money paid by a bankrupt to
a creditor, and by statute 1 Jac. I. c. 15 as to
money paid by a debtor to a bankrupt f 486.
19. What acts can and cannot the assignees of
a bankrupt do without the consent of the credit
ors t 486.
20. What is the duty of the assignees towards
the creditors; and within what time shall the
first dividend be made ? 487.
21. What debts of a bankrupt have a priority
to be paid ; and what shall not be postponed or
set aside ? 487, 488.
22. Within what time shall a seoond and final
dividend be made ; and if any surplus remain
after paying every creditor his full debt to whom
shall it be given ? 488.
CHAP. XXXII.— Of Title by Testament and Ad
ministration.
nistration
1. What
t 490.
is a testament, and what an admt

2. What were the reasonable parts in a n an's
CHAP. XXXI.—Of Title by Bankruptcy.
chattels of the wife and children t 492.
1. Who may become a bankrupt; and who 3. What part of his chattels may a man now
may not? 471, 473-477.
devise t 492, 493.
2 What privileges do the laws of bankruptcy 4. When is a man said to die intestate t 494.
oonfer on the creditors ; and what on the debtor t 6. To whom did the goods of intestates anciently
472.
I belong ; and to whom were they granted ? 494.
8. By what eleven acts may a man become a 6. What is the origin of the right of the
bankrupt t 478, 479.
! church to the probate of wills and to the admi4. Whit are the ten proceedings on a commis ' nistration ofintestate'sproperty t 494—490. 609, 610.
sion of bankrupt t 480-484.
7. Who is the intestate's ailmimstrator ? 496.
5. What if the bankrupt make default in either hibited,
8. Upon
by what
law orthree
custom,
accounts
fromare
making
persons
a will
proI
surrender of himself or conformity to the di
rections of the statutes of bankruptcy t 481.
497.
6. What powers has any judge or justice of the 9. Who are to be reckoned in the first species f
peace over a bankrupt t 481.
497
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10. Are prisoner*, captiva, and the like abso
lutely intertable ? 497.
11 In what cases may a feme-covert make a
tettaiient of ehattelif 498.
12. Who is an exception to the general rule
that a feme-covert cannot make a tettament of
chattel*? 498.
13. What if a feme-tole make her will and
afterwards marry ? 499.
14. Who are persons incapable of making
tettament* on account of their criminal conduct ?
499.
15. Into what two sorts are testament* divided T
600.
10. What is a codicil; and of what two sorts?
600.
17. Under what three restrictions has the sta
tute of fraud*, 29 Car. II. c. 3, laid nuncupative
will* and codicil* 1 600, 601.
18. What witnett of t heir implication do written
Uttaments of chattel* need? 601.
19. What if there be many tettament* of dif
ferent dates ; and what effect has the republi
cation of a former mil upon one of a later date ?
602.
20. In what three ways may tettament* be
avoided? 502.
21. What if a man who hath made a mil
marry and have a child ? 602.
22. Is it necessary to leave the heir a ihilling ;
or, if the heir or next of kin be totally omitted in
the will, does the law admit a querela inofficioti
to set it aside ? 503.
23. What is an executor, and who may be one ?
603.
24. What must be done if the executor be not
seventeen years of age, or be out of the realm
when a suit is commenced in the eccletiattical
court touching the validity of the milt 603.
26. What if the testator name no, or incapable,
executort, or if the executor* named refuse to act ?
608, 604.
26. What if the deceased die wholly intestate
without making either will or executor* ? 604.
27. In granting lettert of administration pur
suant to the statutes 31 Edw. III. o. 11 and 21
Hen. VIII. c. 6, by what seven rules is the or
dinary bound ? 504, 605.
28. Who may adminittcr to a battard? 605,
606.
29. If the executor of A. die, who is A.'s exteutort 606.
30. Is it the same with regard to A.'s admi
nistrator? 606.

31. What is an administrator d* boni* n.-n ? 50ft
32. What is the difference between the offices
and duties of executor* and those of administra
tor*? 507.
33. Who is an executor de ton tort; and how
shall he be treated? 507.
34. What are the seven powers and duties of
a rightful executor or administrator? 608, 610—
512, 614, 616.
35. In what two ways is a will proved; and
what is styled the probate ? 608.
86. When must the will be proved before the
ordinary of the jurisdiction, and when before the
metropolitan of the province by way of special pre
rogative? 608, 609.
37. If there be two or more exteutort or adimnittratort, is a sale or release by one of them good
against the rest ? 610.
38. What are called a**eU? 510.
39. In what order of priority must the de
ceased's debt* be paid ? 611.
40. What if a creditor constitute his debtor his
executor? 612.
41. May an executor or adminutrator give him
self the preference in the payment of the de
ceased's debts and legacies? 611, 612.
42. What is a legacy, and what is necessary
to its perfection ? 612.
43. In case of a deficiency of assets, what
legacies must abate, and how? 512, 513.
44. What is a lapsed legacy ; and to whom does
it lapse ? 513.
46. What is a contingent and what a vetted
legacy? 513.
46. But what if such legacie* be charged upon
real ettate? 518.
47. When do legacie* carry inlerett? 618, 614.
48. What is a donation causa mortit? 514.
49. When shall the retiduum go to the executor,
and when to the next of kin ? 614, 615.
50. How do the statutes 22 & 23 Car. II. o.
10, explained by 29 Car. II. o. 80 and 1 Jac. IL
c. 17, distribute the surplusage of intettate't et
tate*? 515, 616.
51. But what are the custom* of the city of
London and the province of York as to the distri
bution of intestate's effect* which are expressly
reserved by the statute of distributions? 618, 619.
52. What is the widow's chamber by these cus
toms? 518.
53. What was the dead man't part ? 518.
54. In what two principal points do the cuttorn* of London and York considerably differ?
619.

BOOK III.— OF PRIVATE WRONGS.
CHAP. I.—Of the Redress of Private Wrongs by
the mere Act of the Partie*.
1. What are private wrong* as distinguished
from public wrong*; and why are the former
frequently termed civil injuria, and the latter
crimes and misdemeanour* ? 2.
2. How is the redress of private wrongt prin
cipally to be sought ? 2, 8.
8. Into what three species may the redress of
private wrongs be distributed ? 8.
4. Of what two sorts is that redress ofprivate
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wrongt which is obtained by the mere act of tke
partiet? 8.
5. Of what six species is that redress of pri
vate wrongs which arises from the tole act of the
injured party ? 3-6, 16.
6. What is a dittrett, dittrictio ; and for what
four injuries may a distress be taken ? 6, 7.
7. What are cattle damage-featant ? 7.
8. What six species of thing* cannot be dis
trained? 7-10.
9. What are cattle levant and couchanl elcvo*
let et cubante* ? 9
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10. When, where, and how must all distresses be
made ; with what exceptions as to the time ? 11.
11. In what cases may a second distress for
the same duty be made? 11, 12.
12. What does the statute of Marlberge, 52 Hen.
III. c. 4, enact as to unreasonable distress? 12.
13. How must a distress be disposed of; and
when ro»y it be rescued by its owner? 12.
14. Yihat is & pound (parous); and of what
four kinds ? 12.
15. What is the difference in the effect be
tween impounding a live distress in a common
pound-overt and in a special pound-overt t 13.
16. What if the beasts are put in a poundcovert ; or if a distress of dead chattels be not put
in one? 13.
17. How long must beasts taken damage-feasant
and distresses for suit or services remain impounded?
13.
1 S. What is to replevy {replegiare) 7 18.
19. When is the distress salable for a debt due
tc the crown for an amercement to the lord, and for
statute distresses; and when in all cases of dis
tress for rent? 14.
20. What has the statute 11 Geo. II. c. 19 pro
vided in case of any unlawful act done in taking
a distress? 16.
21. Are those who are entitled to that redress
of private wrongs which arises from the sole act
of the injured party debarred of their redress by
suit or action? 16.
22. Of what two species is that redress of
private wrongs which arises from the joint act of
all the parties together ? 15.
23. What is accord; and what is its effect?
15, 16.
24. In what cases is tender of sufficient amends
to the party injured a bar of all actions ? 16.
25. What is arbitration ; who is an umpire (imfierator or impar); and what is an award? 16.
26. How may the right of real property pass
by an award? 16.
27. In what case does the statute 9 & 10 W.
III. c. 15 enact that all submissions of suit to
arbitration or umpirage may be made rules of any
of the king's courts of record? 17.
CHAP. II.—Of Redress by the mere Operation of
Law.
1. Or what two species is that redress of pri
vate wrongs which is effected by the mere opera
tion of law? 18.
2. Why, when a creditor is executor or admi
nistrator, is he allowed to retain his own debt?
18, 19.
3. But in prejudice to whom can he not retain
his own debt? 19.
4. What is remitter? 19, 20.
5. But what if the subsequent estate or right
of possession be gained by a man's own act and
consent? 20.
fi. What is the reason why this remedy of re
mitter to a right was allowed? 20.
7. But what, too, if the party have no remedy
by action? 21.
CHAP. III.— Of Courts in General.
1. What is that redress of private wrongs
wherein the act of the parties and the act of law
eo-operate? 22

2. Is not the ordinary course of justice ex
eluded by the extrajudicial remedy which the
law allows in the several cases of redress by the
act
22, of
23.the parties mentioned in a former chapter ?
3. What in the cases of remedy by the mar*
operation of law? 23.
4. What is a general and indisputable rule
where there is a legal right ? 23.
5. What is a court defined to be ? 23.
6. Whence are all courts of justice derived ?
24.
7. What one distinction runs throughout all
courts of justice ? 24.
8. What constitutes a court of record; and by
what shall its existence be tried ? 24, 25.
9. What is a court not of record; what is the
extent of its power, and by what shall its ex
istence be tried ? 25.
10. What three constituent parts must there
be in every court ; and what assistants is it usual
for the superior courts to have ? 25.
11. What is an attorney at law? 26.
12. Who cannot appear in court by attorney?
26.
13. What are the qualifications of attorneys t
26.
14. Of what two species or degrees are advo
cates or counsel ? 26.
15. When may a barrister be called to the stato
and degree of a Serjeant ; and who are by custom
always admitted into this venerable order as a
qualification for their office ? 27.
16. Who are his majesty's counsel learned in the
law, and his attorney and solicitor general ; and
what are their restrictions? 27.
17. To what does a patent of precedence entitle
a barrister ? 28.
18. Who are clients? 28.
19. Can a counsel maintain an action for his
fees? 28.
20. For what spoken by him is a counsel not
answerable ? 29.
21. How are counsel guilty of deceit or collu
sion punishable by the statute Westminster 1,
3 Edw. I. o. 28? 29.
CHAP. IV.—Of the Public Courts of Common
Law and Equity.
1. Or what two natures are courts of justice
with regard to their several species ? 30.
2. Of what four sorta are public courts ofjus
tice? 30.
8. What are the ten general and public courts
of common law and equity constituted for the re
dress of civil injuries, beginning with the lowest;
and,
diction
of and
theseconfined
ten, which
to particular
are of a districts,
partial juris
and
which are the superior courts, calculated for the
administration of redress throughout the whole
kingdom ; which are courts of record, and which
not, and which are courts of equity as well as
law? 82-85, 37, 41, 44, 47, 48, 66, 67.
4. What is the court of piepoudre ; who is the
judge of it ; what is its jurisdiction ; and where
lies an appeal from it ? 82, 38.
6. What is the court-baron; by whom is it
held as registrar ; and of what two natures is it ?
S3.
6. Before whom, as juages, is the court-barcm
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second or common-law nature held ; what a court of equity could give relief afie
pItm may it bold ; whither may its proceedings a judgment at common late t 54.
be removed ; and where lies an appeal from it t
30. What chancellor first built a system of
U.
equitable jurisprudence and jurisdiction upon
7. What U a hundred court ; who are it* judgtt wide and rational foundations, and occasioned
and registrar; whither may its proceeding) be the power and business of the court of chancery
removed; and where lies an appeal from it? to increase to its present amazing degree ? 55.
84, 35.
31. Where lies an appeal from this court of
8. What is the county court ; what pleat may ' equity in chancery ; and what two diffei
it hold ; who are its real judges, and who its | there between appeals from a court of i
ministerial officer ; whither may its proceedings be | writs of error from a court of late t do.
removed; and where lies an appeal from it?
32. What is the nature of all the branches of
80, 37.
the court of exchequer chamber; and of whom
9. What is the origin of the court of common does it now consist ? 55, 56.
pleas or common bench; and by what was the
33. Where lies an appeal from this court 1 56.
court rendered fixed and stationary where : 38,
34. What is the nature of the house ofpeers aa
89.
a court of judicature ; and where lies an appeal
10. What benefit did the common law itself de from it ? 56.
rive from Ibis establishment of its principal 35. What is an eleventh species of courts of
court t 39.
general jurisdiction and use which are derived
11. Into what two sorts are pleas or suits regu out of, and act as collateral auxiliaries to, the
larly divided ; and of what court's jurisdiction foregoing? 57.
were each of these the proper objects ? 40.
36. Of what are these courts composed ; how
12. What are the judges of the court of common often in the year are they instituted, and for
pleas; and when do they sit? 41.
what purpose ? 57, 58.
13. Where lies an appeal from this court t 41.
37. liy virtue of what five several authorities
14. What is the court of king's bench; why is do the judges upon their circuits now sit ? 58, 59
it so called, and what are its judges t 41.
38. What is a commission of assise t 59.
15. For what reason is all process issuing out 39. What is a commission of nisipriust 59.
of this court in the king's name returnable " ubicunque fuerimus in Anglia" t 41, 42.
CHAP. X.—Of Courts Ecclesiastical, Military, ana
16. What is the jurisdiction of this court;
Maritime.
and by what fiction can it bold plea of all per
1. Who first separated the ecclesiastical court
sonal actions whatever ? 42-44.
17. Where lies an appeal from this courtl 44 from the civil f G2.
2. What jurisdiction,
are the sevenor,principal
as theycourts
are of
often
«■18. What is the court of exchequer (scaccha- clesiastical
Hum); why is it so called ; and what is its rank ?
styled, courts Christian, (curise Christianitatis,) be
44.
19. Of what two divisions does it consist ; ginning with the lowest? 64-67.
and what are the two subdivisions of the second 3. What is the jurisdiction of the archdeacon's
court ; before whom may it be held ; and where
division? 44.
20. Where and before whom is the exchequer lies an appeal from it ? 64.
court of equity held ; and what is the primary 4. What is the jurisdiction of the consistory
court of every diocesan bishop ; where is it held ;
and original business of this court t 45.
21. But by what fiction, with the help of the who is the judge ; and where lies an appeal from
common-law part of this court's jurisdiction, may it? 64.
all kinds of personal suits be prosecuted in it ?
5. What is the court of arches ; why is itsjudge
called dean of the arches ; what is now the juris45, 46.
22. Where lies an appeal from the equity side tion of the court; and where lies an appeal
of this court ; and where from the common late t from it ? 64, 66.
6. What is the court of peculiars ; what is its
46.
23. What is the court of chancery (cancellaria) ; jurisdiction ; and where lies an appeal from it ?
why is it so called ; and bow is the office of 65.
7. What is the jurisdiction of the prerogative
chancellor or lord-keeper created ? 47.
24. What is the chancellor virtute officii; and court; by whom is the judge appointed; and
what are his powers and authorities? 47, 48.
where lies sn appeal from it ? 65, 66.
25. Of what two distinct tribunals does the 8. What is the nature of the court of delegate*
pointed
(judices ?delegati)
66, 67. ; and by whom are they ap
•ourt of chancery consist ? 48.
26. What is the jurisdiction of the ordinary
legal court in chancery ; what if any fact be dis
9. What is a commission of review t 67.
10. What is the only court military known ta
puted between the parties; and where lies an
and established by the permanent laws of the
appeal from its judgments in law? 48, 49.
27. What writs issue from the common-law land ; before whom is it held ; of what has it
court in chancery ; and what is the origin of the cognizance ; and where lies an appeal from it ?
hanaper and petty-bag offices ? 49.
68.
11. What are the three maritime courts: ana
28. What is the origin of the separate juris
diction of the chancery as a court of equity t 61- what are their power and jurisdiction ? 68, 69.
12. Before whom is the court of admiralty held ;
68.
29. IIow was that notable dispute decided according to the method of what law are its pro
which was set on foot by Sir Edward Coke when ceedings ; and where is it held ? 69.
13. Where lies an appeal from the crdinary
thiefjustice of the court of king's bench, whether
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sentences of the admiralty judge ; but, in cases ings
17.inInthewhat
county
oneand
instance
hundredhave
courts;hebeen
proceed
again
of prize vessels taken in the time of war in any
pari of the world and condemned in any of the revived by the statute 23 Geo. III. c. 33 ; and
count of admiralty or vice-admiralty as lawful what does it enact ? 83.
priie, where lies an appeal ? 69.
18. What are the jurisdiction and systom of
jurisprudence of the chancellor's courts in the
CHAP. VI.— Of Courts of a Special Jurisdiction. two universities of England ; and why, in the
reign
liamentofobtained
Queen confirming
Elizabeth, all
wastheancharters
act ofofpar
the
1. What are the ten courts whose jurisdiction
is private and special, confined to particular two universities t 83-85.
19. Who is thejtdge of the chancellor's court;
spots, or instituted only to redress particular in
and what is the progress of an appeal from it»
juries* 71, 78-75, 77-80, 83.
2. What were the forest courts t 71-73.
decisions? 85.
8. By whom is the court of commissioners of
seu-m appointed ; what are their jurisdiction CHAP. VII.—Of the Cognizance ofPrivate Wrongs.
and power ; and under whose control are they ?
1 . Or what three classes are wrongs or injuries
78, 74.
4. What are the power and jurisdiction of the cognizable by the ecclesiastical court, not for the
court of policies of assurance ; by whom may it sake of the party injuring, {pro salute animte,) but
be appointed ; of whom does it consist ; and for the sake of the party injured/ 87, 88.
why has it fallen into disuse ? 74, 75.
2. From what five principal injuries do the pe
6. Wha' is the origin of the court of the mar- cuniary causes cognizable in the ecclesiastical court
shalsea and the palace-court at Westminster ; how arise? 88-92.
were both revived by king Charles I. ; what is 3. When will a suit for tithes lie in ecclesiastical
their present jurisdiction ; how may their pro courts t 88, 89.
ceedings be removed ; and where lies an appeal
4. What, by the ancient law and by the sta
tute 2 & 3 Edw. VI. c. 18, is the penalty in case
from them ? 75, 76.
6. What are the courts of the principality of any person shall carry off his predial tithes before
Wales ; by whom are the judges of session ap the tenth part be duly set forth, or agreement
pointed ; what is their jurisdiction ; and where be made with the proprietor, or shall withdraw
lies an appeal from their judgments t 77.
his tithes of the same, or shall hinder the pro
7. What writs of process of the king's courts at prietor of the tithes, or his deputy, from viewing
Westminster run into the principality of Wales; or carrying them away ? 89.
and when may actions between Welsh parties be
5. But how may what tithes and dues be re
brought in the English courts, and where may covered by statutes 7 W. III. c. 6 and 8 W. IIL
they be tried ? 77, 78.
c. 34 ? 89, 90.
8. What are the nature and jurisdiction of the 6. When will a suit for fees lie in the eccle
court of the duchy-chamber of Lancaster ; and be siastical courts ? 90.
fore whom may it be held ? 78.
7. When has a curate a remedy for his salary
9. What is the jurisdiction of the courts apper in the ecclesiastical court t 90.
taining to the counties palatine of Chester, Lan
8. What is spoliation, and when is it cognizable
caster, and Durham, and the royal franchise of in the spiritual court t 90, 91.
Ely; under whose government are these fran
9. When will the temporal courts interfere with
chises ; and by virtue of what do the judges of the spiritual in causes matrimonial f 93.
10. What are the five principal matrimonial
nssize
10. sit
What
therein
franchises
? 78, and
79. exclusive jurisdiction
causes now cognizable in the ecclesiastical courts t
(before whom) have the cinque ports of Dover, 93, 94.
Sandwich, Romney, Hastings, and llythe, to which
11. When does the ecclesiastical law decree a
Wmehelsey and Rye have been added ; and what divorce a mensd et thoro, and when a vinculo ma
is the progress of an appeal from them? 79.
trimonii t 94.
11. Why may all prerogative writs issue to
12. What are the three principal testamentary
these exempt jurisdictions ? 79.
causes belonging to the ecclesiastical jurisdiction?
12. What are the stannary courts in Devonshire 98.
13. In what cases of testamentary causa do
and Cornwall; and before whom are they held?
the courts of equity exercise a concurrent juris
79.
13. What are the privileges of tinners; and diction with the ecclesiastical courts ; and why ? 98.
what is the progress of appeal from decisions in
14. According to the practice of what laws
are the proceedings in the ecclesiastical courts
a a annary court? 80.
14. What is the origin of the several courts regulated? 100.
wilhin the city of London and other cities, bo
15. When will the courts of common law uwaic
roughs, and corporations, held by prescription, a prohibition against the proceedings in the
charter, or act of parliament ; under what su- spiritual court t 100.
10. What is the ordinary course of proce* .ling
perintendency are they; and according to what
in the ecclesiastical courts f 100, 101.
aw must their proceedings be? 80, 81.
10. What are the nature and constitution of 1 7. What process have the ecUesiastieal courts
the courts of requests or courts of conscience; and to enforce their sentences t 101.
18. What are the two sorts of excommunicationt
wherein do their proceedings vary from the
course of the common law t 81.
101.
19. What if the judge of any spiritual court
18. What does the commentator recommend
in preference to courts of requests; and why? excommunicate a man for a cause of which he
82, 93
hath not the legal cognizance ? 101.
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20. What a its is an excommunicated person
disabled from doing ? 102.
21. What are writs of significant or de excom
municato capiendo and de excommunicato delibe
randi ; when and whence do they issue ; and
what are their effects ? 102.
22. What assistance is given by the statutes
27 Hen. VIII. c. 20 and 32 Hen. VIII. o. 7 in
case of subtraction of tithes t 102, 108.
28. What is the jurisdiction of the court mili
tary or courts of chivalry declared to be by sta
tute 13 Rio. II. c. 2; and by what fiction of
common lav has it been still more narrowly con
fined? 103.
24. Of what two civil injuries is it cognizable ?
103, 104.
25. Will an action for words lie; and what
remedy can the court military give as a court of
honour t 104.
26. What were the proceedings of the court
military as a court of heraldry and precedence;
and why has it fallen into disuse ? 105.
27. What deeds and records of the heralds are
received in a court of justice t 105.
28. How has the house of lords provided for
the descent of peers f 106.
29. Have the courts maritime cognizance of
any thing done by water within the body of any
county, of wrecks, of things flotsam, jetsam, and
ligan. of seaman's wages contracted for on land,
of charter parties or ship covenants, or of con
tracts made upon sea to be performed in Eng
land ; and what is the general rule as to their
jurisdiction? 106, 107.
30. By what fiction of common law has the
tognizance of suits been drawn from the courts
of admiralty to those of Westminster hall 7 107.
81. What if a question that is proper for the
cognizance of the court of admiralty should
arise in a cause of which that court hath not the
original jurisdiction ; or if a question properly
determinable by the common law should arise in
a cause of which the court of admiralty hath the
•riginal jurisdiction ? 108.
82. Upon what laws are the proceedings of
!he courts of admiralty founded? 108.
83. What are their process and power? 108,
109.
84. What injuries are cognizable by the courts
af common lawt 109.
85. What is the remedy when justice is either
refused or delayed by an inferior court that has
proper cognizance of the cause ? 109.
86. What is a writ of procedendo adjudicium ;
and when and whence does it issue? 109, 110.
37. What is a writ of mandamus; and when
and whence docs it issue? 110, 111.
88. What is a peremptory mandamus ; when does
it issue ; and what if a false return should be
made to it ? 111.
89. What is the remedy when an inferior court
encroaches on its jurisdiction or calls one coram
nonjudice to answer in a court that has no legal
cognizance of the cause? 111.
40. What is a writ of prohibition ; and when,
whence, and whither does it issue? 112.
41. What if the judge or the party shall pro
ceed after such prohibition? 113.
42. What is the usual form of proceeding upon
prohibitions f 113.
48. When is the pa; iy applying for the prohi

bition directed to declare inprohibition ; and what
is the nature and effect of that proceeding ? 1 13
114.
44. When is a writ of consultation awarded
upon that proceeding ; why is it so called ; and
what is its effect? 114.
45. What if the fact upon which the prohibition
is granted be afterwards falsified? 114.
46. In what other case is the writ of eensuliaHon frequently granted ? 114.
CHAP. VIII.— Of Wrongs and their Remedies re
specting the Sights of Persons.
1. What two things may be considered in
treating of the cognizance of injuria by th«
courts of common lawt 115.
2. What is the plain, natural remedy for every
species of wrong between subject and subject t
116.
8. In what two ways may this remedy be
effected? 116.
4. What are the instruments whereby this
remedy is obtained ? 116.
5. Into what three kinds are the suits, from
the subject of them, distinguished? 117.
6. Of what two sorts are personal actions ; and
upon what is each said to be founded? 117.
7. What are real actions; and why and for
what are they now pretty generally laid aside
in practice? 118.
8. What are mixed actions t 118.
9. What distinction into two kinds runs through
all civil injuries ; the latter species why savouring
of the criminal kind, and how, therefore, in strict
ness of law, liable to a double punishment ? 118,
119.
10. May we make the same division of injuria
that we did of rights in a former book ? 119.
11. Into what two kinds, may we remember,
were the rights of persons distributed ; and what
three were the absolute rights of each individual
defined to be ; and must the wrongs or injuria
affecting them be of a correspondent nature?
119.
12. Of what five kinds are the injuries which
affect the personal security of individuals ? 119.
18. By what five means may the two species
of injuries affecting the limbs or bodies of indi
viduals be committed? 120, 121.
14. What is necessary to complete the injury
of threat t 120.
15. What constitutes assault t 120.
16. What constitutes battery; and when 11
battery justifiable ? 120.
17. What is the plea of son assault demons t
120.
18. What is the plea of molliter nanus imposrnt;
and when may it be pleaded in justification 1 121.
19. What is mayhem 1 121.
20. What are the members the loss of which
constitutes mayhem; and what are not ? 121.
21. For which of these five injuries may am
indictment be brought as well as an action ; mi
why? 121.
22. What are the injuries affecting a man's
health ; and, these being injuries unaccompanied
by force, what is the remedy for them ? 122.
23. What is the special action of trespass or
transgression upon the case; and why is it SO
called? 122.
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24. When is it a settled distinction that the
lemedy shall be by an action of trespass vi et
amis, and when by an action of trespass upon
the ease t 123.
25. Of what three kinds are injuries affecting
a man's reputation or good name? 123, 125,
126.
28. What words are actionable without proving
any particular damage to have happened, but
merely upon the probability that it might hap
pen? 123, 124.
27." What is scandalum magnatum; how is it
redressed ; and, if tending to scandalize whom,
are words reputed more highly injurious than
ordinary? 123, 124.
28. What is called laying an action for words
with a per quodf 124.
29. When are scandals cognizable only in the
ecclesiastical court t 124, 125.
30. What words are not actionablet 124, 125.
31. When will no action for words lie, even
though special damage have ensued ; and is it
damnum absque injuria 1 125.
82. What are libels; and why are there what
two remedies for libels t 125.
33. In the remedy by action on the ease for
Itbel, may the defendant justify the truth of the
facts and show that the plaintiff has received no
injury at allt 125, 126.
34. What is it necessary for the plaintiff to
■how in actions for libels by signs and pictures ?
126.
35. In the case of injuries affecting a man's
reputation by malicious prosecutions, when dues the
law give him the choice of what two remedies?
126.
36. By what injury is the right of personal
liberty violated ? 127.
87. What two points are requisite to constitute
the injury of false imprisonmentt 127, 128.
38. Of what two sorts is the remedy for false
imprisonmentt 128.
39. What arc the four means of removing the
actual injury of false imprisonmentt 128.
40. What is the writ of mainprue, manucaptio ;
when is it generally granted, and when specially ;
and how do mainpernors differ from bailt 128.
41. What is the writ de odio et alia ; what does
magna carta say of it ; by what was it abolished ;
and by what is Sir Edward Coke of opinion that
it was revived ? 128, 129.
42. What is the writ de homine replegiando;
and when does a process issue called a capias in
withernam ; and what is its effect ? 129.
43. But what hath almost entirely antiquated
these three remedies of false imprisonment ; and
to what hath it caused a general recourse to be
had in behalf of persons thus aggrieved? 129.
44. What four kinds of the writ of habeas cor
pus are made use of by the courts at Westminster
for removing prisoners from one court to another
in the more easy administration of justice ? 129,
180.
45. What is the habeas corpus ad respondendumt
129.
46. What is that ad satisfaciendum t 129.
47. What are those ad prosequendum, testifi
candum, deliberandum, &c. ? 1 29.
48. What is the common writ ad faciendum et
recipiendum ; and why is the writ frequently de
nominated an habtas corpus cum causa t 129, 180

49. Upon what is this writ grantable, and
what is its effect? 130.
50. But what is ordered by the statute 1 & 2
P. and M. c. 13 in order to prevent the surrep
titious discharge of prisoners t 130.
51. And what is enacted by statutes 21 Jao.
L c. 23, 12 Geo. I. c. 29, and 19 Geo. III. o. 70,
in order to avoid vexatious delays by removal
of frivolous causes t 130, 181.
62. 2at what is the great and efficacious writ
in all manner of illegal confinement ; what does
it direot ; and when, whence, and whither doe*
it issue? 131, 132.
53. How must this writ be obtained; and
why? 132, 183.
64. When is this writ a writ of right in whim
against whom ? 133.
65. What is it absolutely necessary to express
upon every commitment t 134.
56. What does the statute 16 Car. I. o. 10,
\ 8 enact as to the writ of habeas corpus t 135.
57. What does the famous habeas corpus act,
31 Car. II. o. 2, enact ; but to what commitments
only does it extend ? 136, 187.
58. What if the writ be not immediately
obeyed? 187.
59. What is the satisfactory remedy for the in
jury of false imprisonment ? 188.
60. What four relations of persons do injuries
which affect the relative rights of individuals par
ticularly affect ? 139.
61. What are the three principal injuries which
may be offered to a husbandt 139.
62. What does the law always suppose in case
of abduction; and why ? 189.
63. What two species of remedy has the hus
band for this injury t 139.
64. What satisfaction does thj law give a
husband for the civil injury of adultery t 139.
65. By what circumstances are the damages
recovered for this injury increased or diminished ?
140.
66. In what cases must marriage in fact be
proved? 140.
67. When does the law give the husband a
separate remedy by an action of trespass per
quod consortium amisit t 140.
68. Of what two kinds were injuries that might
be offered to persons considered in the relations
of parent or guardian ; and, provided either be
still an injury, what is the remedy? 140, 141.
69. But whatmore speedy and summary method
of redressing all complaints relative to wards
and guardians hath of late obtained ; and what
is expressly provided by statute 12 Car. II. e.
24 as to testamentary guardians 1 141, 142.
70. What two species of injuries are inoident
to the relation between master and servant, and
the rights accruing therefrom ? 142.
71. Who have what two remedies in case on
man beat or confine another's servant ? 142.
CHAP. IX.— Jjf Injuries to Personal Property.
1. Or what two natures are the injuries whio
may be offered to the rights of property .* 144.
2. What are the two sorts of injuries whioh
may be offered to the rights of personal pro
perty t 145.
3. To what two species of injuries are th»
rights ofpersonalproperty in possession liable ? 146.
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682 what two bran shea is dispossession di
4. Into
visible? 145.
5. Of what two kinds is the remedy which
the law has given for an unlawful taking of
goods? 145, 146.
6. By what two species of action is the actual
Specific possession of the identicalpersonal chattel
restored to the proper owner? 146.
7. Why may this be done in the case of dis
tress more than in any other ? 146.
8. What are the two species of rescous and
their several remedies ? 146.
9. What is an action of replevin ; and what do
the statutes of Marlberge and of 1 P. and M. o.
12 direct the sheriff to do concerning replevin ?
147.
10. In pursuance of the statute of West
minster 2, 13 Edw. I. c. 2, for what two things
is security to be given by the party replevying to
the sheriff or his deputy ; and what does the sta
tute 11 Geo. II. c. 19 require besides of the
officer granting a replevin on a distress for rent ?
147, 148.
11. But what if the distrainor claim any pro
perty in the goods so taken and to keep them
by a kind of personal remitter ? 148.
12. And what if the sheriff return that the
goods or beasts are eloigned, elongata, carried to
a distance to places to him unknown ? 149.
13. When can goods taken in withernam be
replevied f 149.
14. Upon action of replevin brought, when does
the distrainor or defendant make avowry, and when
cognizance? 150.
15. What if the cause be determined for the
plaintiff; and what if for the defendant; and
what does the statute of Westminster 3, o. 2
enact in this latter event? 150.
16. When shall the plaintiff have a writ of
second deliverance and the defendant a writ of re
turn irreplevisable ; and what are they ? 150.
17. What does the statute 17 Car. II. c. 7 di
rect if the plaintiff in an action of replevin be
nonsuit before issue joined, or if judgment be
given against him on demurrer; and what if the
nonsuit be after issue joined, or if a verdict be
against the plaintiff? 150, 151.
18. But what if, pending a replevin for a
former distress, a man distrain again for the same
rent or service? 151.
19. What is the remedy if one man take the
goods of another out of his possession ; or what
other remedy may the party have, at his choice,
if the taking be without force ? 151.
20. Of what two kinds is the remedy for the
unlawful detaining of goods lawfully taken ? 151,
152.
21. By what two species of action may the
first of these kinds of remedy be sought ? 151, 152.
22. What is necessary in an action of detinue;
and for what, therefore, cannot such action be
brought ? 152.
23. What four points are necessary to ground
an action of detinue? 152.
2i. But what disadvantage attends this action ;
and whence did it arise ? 152.
25. What was the action of trover and conver
sion in its original ; and why by fiction of law
was its use enlarged to what extent ? 153.
26 What shall be recovered by an action of
'rover and conversion ? 153.

27. What aie the two remedies for damage th*»
may be offered to things personal while in the
possession of the owner ? 153, 154.
28. From what do all injuries affecting the
right of things personal in action arise ? 154.
29. What is the twofold division of contract* *
154.
30. What three distinct species do exprtss con
tracts include ? 154.
31. What is the legal acceptation of debt?
154.
32. What are the two species of remedy for
debt; and when only will the first lie ? 164,155.
33. For what two reasons is action of debt
seldom brought but upon special contracts under
seal? 155.
34. Wherein does an action on the case, or what
is called an indebitatus assumpsit, differ from an
action of debtt 155, 166.
35. But what, in an action of debt, if the de
fendant can show that he has discharged any
part of it? 156.
36. When is the form of the writ of debt in
the debet as well as the detinet; and when in the
detinet only? 156.
37. What is a covenant; and what is the
remedy for a breach of one ? 156, 157.
38. What is a covenant real ; and what is the
remedy for a breach of one? 167.
39. What does the statute 32 Hen. VIII. c. 34
give to the grantee or assignee of a reversion t
158.
40. What is &promise ; and what is the remedy
for a breach of one? 158.
41. In the case of a simple contract debt, what
is it that gives the creditor his action on the cast
instead of being driven to an action of debt t 159.
42. In what five cases does the statute ot
frauds and perjuries, 29 Car. II. c. 3, enact that
no verbal promise shall be sufficient to ground
an action upon, but at least some note or memo
randum of it shall be made in writing and signed
by the party to bo charged therewith? 169.
43. From what two circumstances do implied
contracts arise ? 169,102.
44. What is every man bound and hath vir
tually agreed to do by the fundamental constitu
tion of government, to which every man is a con
tracting party ? 1 60.
45. If a plaintiff have once obtained a judg
ment against a defendant for a certain sum and
neglect to take out execution thereupon, what
action may he afterwards bring upon this judg
ment, and to what proof shall he be put ? 160.
46. How does the law look upon a forfeiture
imposed by the by-laws and private ordinances
of a corporation upon any that belong to the
body, or an amercement set in a court-lcet or courtbaron upon any of the suitors to the court? 161.
47. What forfeitures do the statute of Win
chester and the statute 9 Geo. I. c. 22, commonly
called the black act, impose upon the inhabitants
of hundreds? 161.
48. What is called a popular action, and what a
qui tarn ; and what does the statute 4 Hen. VII.
c. 20 enact in order to prevent the practice of
offenders procuring their own friends to begin a
qui lam action that may forestall and prevent
other actions ? 161.
49. What six classes of implied contracts, or
assumpsits, arise from the general implication
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•nd intendment of tue courts of judicature, that
every man hath engaged to perform what his
justice or duly requires? 162-166.
50. What is a writ of account dt computato;
and against whom is it extended by statute 4
Anne, c. 16? 164.
51. When is a sheriff or gaoler liable to an action
*n the case; and when of debit 165.
62. But in what case does the law imply no
peneral undertaking to perform an office with in
tegrity, diligence, and skill? 166.
53. What is an action of deceit, (or on the cote
in nature of a writ of deceit ,-) and when may it
be brought? *165, *166.

21. How may the right of entry be tolUi anJ
why? 176, 177.
22. Yet what exceptions are there to this rule
of tolling the right of entry ; and how is it still
further narrowed by the statute 32 Hen. V 1 1 1. c.
83? 177, 178.
23. What is enacted, on the other hand, by
the statute of limitations, 21 Jac. I. o. 16, and
by statute 4 & 5 Anne, c. 16 ? 178.
24. What is the remedy upon an ouster by th*
discontinuance of tenant in tail, or in case of de
forcement; and why? 178, 179.
25. What if one turn or keep another out of
possession forcibly ; and what does the statute 8
ation
Hen. VI.
be c.made
9 enact
to defraud
in such oase,
the possessor
or if anyofalien
hi*

<1HAP. X.—Of Injuria to Real Property; and,
first, of Dispossession, or Ouster of the Freehold.
1. What are the six principal injuria affecting
real rights ? 1 G7.
it be?
2. What
167. is ouster; and of what two kinds may

right? 179.
26. What are the two remedies which are in
use where the tenant or occupier hath in him
not only a bare possession, but also an apparent
right of possession? 179, 180.
27. If a recovery be had against the dispossessor in the actions by writ of entry or an assise,
may he afterwards exert his legal claim to the
right of ownership ? 180.
28. What is a writ of entry; to whom is it
directed; and what does it require ? 180, 181.
29. Against whom must the writ ofentry always
be brought ; and what are the degrees, called the
per, the per and cut, and the post, within which
writs of entry are brought? 182, 182.
30. To what cases of ouster is the remedy by
writ of entry inapplicable ? 181, 183.
81. What is the origin of a writ of assise;
wherein does it differ from a writ of entry ; and
can recourse be had to the one action to set asidi
the decision of the other? 184, 186.
32. To what two species of injury by ouster is
the remedy by ml of assise only applicable ?
185.
33. What were an assise of mart d'ancestor, and
writs of ayle, or de avo, of besayle, or deproavo,
of cosmage, or de consangumeo, and of nuper obiit ;
beyond what degrees collateral and lineal was a
man not allowed to have any of these actions ;
and why can they not now be brought? 185187.
34. What is an assise of novel (or recent) dis
seisin ; and wherein does it differ from an assist
of mort dancestor? 187.
85. If the jury of recognitors, in an assise of
novel disseisin, find an actual seisin in the demand
ant, what shall he have ? 187.
36. If a person disseised recover seisin of the
land again by assises of novel disseisin and mort
d'ancestor, and be again disseised of the same
tenements by the same disseiior, what is enacted
by the statutes of Merlon, Marlberge, and West
minster 2? 188.
37. Beyond what period does the present
statute of limitations enact that no person shall
bring any possessory action to recover possession
of lands, and customary and prescriptive rents,
suits, and services, merely upon the seisin or dis
possession of his ancestors? 189.
38. Had it not been for the lootrine of re
mitter, how might the tenant by remitter have
been turned out of possession ? 190.
39. What is the great and final remedy whereby
the right of property may be asserted against the
right of possession? 191.
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3. liy what five methods is ouster of the free
hold effected i 167.
4. What is an abatement ? 167, 168.
5. What iB an intrusion ; and wherein does it
differ from an abatement ? 169.
6. What is a disseisin; and wherein does it
differ from the two former species of injury t
169.
7. How must disseisin of things corporeal be
effected? 170.
8. What is disseisin of things incorporeal ? 170.
9. With regard to freehold rent in particular,
what five methods of working a disseisin thereof
do our ancient law-books mention? 170.
10. But when only are all these disseisins of
hereditaments incorporeal such? 170.
11. May not something of this kind be done,
even in corporeal hereditaments, to entitle a man
to <he more easy and commodious remedy of an
assise of novel disseisin, instead of being driven
to the more tedious process of a writ of entry ?
170, 171.
12. Wherein do the remaining two species of
mjury by ouster differ from the former three ?
171.
13. What is a discontinuance ? 171, 172.
14. What did the statute 82 Hen. VIII. o. 28
provide as to a discontinuance of the wife's estate
by the alienation of the husband; and what is
declared by the statutes 1 Eliz. c. 19 and 18
Eliz. c. 10 as to discontinuance by the alienation
of a sole corporation ? 172.
15. What is a deforcement as contradistin
guished from the former four species of injury
by ouster? 172-174.
16. What are the remedies for the several spe
cie" of injury by ouster t 174.
17. What is the first method whereby these
remedies may be obtained, or that where the
tenant or occupier of the land hath gained only
a mere possession and no apparent shadow of
right f 174.
18. How must entry be made ; and what are
making claim and continual claimt 174, 175.
19. Upon what three only of the five species
ui ous'er does the remedy by entry take place ?
175.
20. What remedy has a man for ouster by a
Unmt by sufferance? 175, 176.

ANALYSIS OF
40. In084what four cases is this remedy, or that
ly Buc'i other writs as are said to be of the same
nature, principally applied ? 191.
41. What is the remedy upon an alienation by
tenant in tail whereby the estate-tail is discon
tinued and the remainder or reversion is, by failure
of the particular estate, displaced and turned
into a mere right 1 191.
42. Into what three species is the writ of formedon (secundum forman doni) distinguished;
and where does each species lie ? 192.
48. What, by statute 21 Jac. I. c. 16, is the
time of limitation in a formedont 192, 193.
44 What is the remedy if the owners of a
varticular estate be barred of the right of posses
sion by a recovery had Against them through
their default or non-appearance in a possessory
action t 193.
45. What is the remedy in case the right of
possession be barred by a recovery upon the merits,
in a possessory action, or by the statute of limi
tations 1 193.
46. Of what estate only doth a mere writ of
right lie ; and what if other actions are or have
been brought to recover the same estate ? 193.
47. In bar of what may a recovery had in this
action be pleaded ? 194.
48. But are there not some cases when writs
In the nature of writs of right do not demand the
fee-simple; and are there not others where the
mere writ of right alone is not applicable to every
case of a claim of lands in fee-simple t 194, 195.
49. Where must the general writ of right be
brought; and whither may it be removed ? 195.
50. What, by statute 32 Hen. VIII. o. 2, is
the limitation of a writ of right t 196.
61. But by what actions is the title of lands
now usually tried f 197.
CHAP. XI.—Of Dispossession or Ouster of Chattels
Real.
1. Or what two kinds is ouster from chattels
realt 198.
2. By what only is ouster of the firBt kind
liable to happen; and what is the remedy for
such ouster ? 198.
8. By what only does ouster of the second
kind happen ; and what two remedies has the
law provided for this injury? 199.
4. Where doth a writ of ejectione firmce, or ac
tion of trespass in ejectment, lie ; and what shall
be recovered by it ? 199.
6. What is the present method by which the
remedy by ejectment is converted into a method
of trying titles to the freehold; who is called the
casual ejector ; and what if the tenant in possession
do not within a limited time apply to the court
to be admitted a defendant in his stead ? 202, 203:
6. But, if the tenant in possession do apply to
oe made a defendant, upon what condition is it
allowed him ; and what is the lessor of the plain
tiff then bound to do? 203, 204.
7. Yet, to prevent fraudulent recoveries of the
possession by collusion with the tenant of the
land, what is enacted by statute 11 Geo. II. c.
19? 204.
6. But what if the new defendants, whether
Mndkird, or tenant, or both, after entering into
the common rule, fail to appear at the trial and
•o confess lease, entry, and ouster f 204, 205.

9. The damages recovered in these actions being
now merely nominal, what a -lion lies in order to
complete the remedy when the possession baa
been
to it ?long
205.detained from him who had the right
10. Why will not a writ of ejectment lie of in
corporeal hereditaments ; with what exception by
the express purview of statute 32 Hen. VIII. c.
7? 206.
11. What does the statute 4 Geo. II. c 28
enact as to landlords whose tenants are in arrear *
206.
12. Where doth the mil of guare ejedt infra
terminum lie by the ancient law ; and what shall
be recovered by it ? 207.
13. But why is this action fallen into disuse?
207.
CHAP. XII.—Of Trespass.
1. What is trespass in its limited and <
sense? 209.
2. Why does the law call every trespass of this
nature a breach of another's close f 209, 210.
3. What is necessary in order to be able tc
maintain an action of trespass? 210, 211.
4. In case of trespass by cattle damage feasant,
what remedy has the party injured? 211.
5. What is the action that lies in either of
these cases of trespass committed upon another's
land ; and when may damages be recovered ?
211, 212.
6. What is called laying the action with a <jntinuando ; and when only can this be done * 212.
7. In what case is trespass justifiable ; but
in what shall a man be accounted a trespasser at
initio T 212-214.
8. What does the statute 11 Geo. II. c. 19
enact as to trespass by entry of the landlord to
distraint 213.
9. What is enacted by statutes 43 Elix. c. 6
and 22 & 23 Car. II. c. 9, { 136, in order to
prevent trifling and vexatious actions of trespass but what two exceptions more have been made to
this rule by statutes 8 & 9 W. III. c. 11 and 4 &
6 W. and M. o. 23 ? 214, 216.
CHAP. XIII.— Of Nuisance.
1. What is nuisance, nocumentum; and of what
two kinds? 216.
2. Of what two kinds are private nuisance*)
with regard to the species of hereditament*
which they may affect? 216.
3. To what three may the nuisances which
affect a man's dwelling be reduced ? 217.
4. What are nuisances to one's lands t 217,
218.
corporeal
5. Whathereditaments
are nuisances
t 218.
with regard to other
6. What are nuisances as to incorporeal here
ditaments f 218. 219.
7. What two things are necessary in order to
make out another person's setting up afair or
market so near mine that he does me a prejudice
to be a nuisance f 218, 219.
8. When shall a private person have a private
satisfaction for damage by a public nuisance*. 220.
9. What are the three remedies by suit for a
private nuisance ; and by whom only can the lad
j two actions be brought ? 220-222.
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10. What if, after one verdict against him in
an action on the case for damage* for a nuisance,
the defendant vratinue it ? 220.
11. What is an assise of nuisance; and if the
assise be found for the plaintiff, of what two
things shall he have judgment t 221.
12. Does an assise of nuisance lie against the
wrong-doer who levied or did the nuisance, or
against the person to whom he may have aliened
the tenement whereon the nuisance is situated ?
221.
18. What is a writ quod permittat prosternere;
and for and against whom does this writ extend
its power? 221, 222.
14. Why are these two last actions fallen into
disuse? 222.

neral
and arising
remedyratione
for their
tenures
subtraction
; and what
t 231.is the ge

4. What is called a distress infinite ; and when
may it be taken? 281.
6. What five other remedies for subtraction of
rents or services are there ? 231-233.
6. What is the effect of the writ de consuetudinibus el servitHs f 232.
7. What is the writ of cessavit ; and when, by
the statute of Glocester, does it not lie? 232,
233.
8. What is a writ of right sur disclaimer t 233,
234.
9. But what two writs has the law given the
tenant to remedy the oppression of the lordt
234.
10. What is the writ ne injustc vexes ; and
where does it lie ? 234.
CHAP. XIV. —Of Waste.
11. What is writ of mesne de medio; and where
1. What is waste, vastum; and of what two does it lie ? 234.
12. What are services due by ancient custom
natures? 223.
2. What must those persons have who may and prescription; and what are the remedies for
their subtraction f 235.
be injured by waste * 223, 224.
3. What remedy has a person who has a free
hold right of common of estovers if the owner of
CHAP. XVI.— Of Disturbance.
the wood demolish the whole wood ; and what
remedy has he if he have only a chattel interest 236.
1. WHATis disturbance ; and of what five sorts ?
in such common t 224.
4. But what is the most usual and important 2. When does disturbance offranchises happen |
interest that is hurt by the commission of waste ; and what are its remedies ? 236, 237.
and what remedy hath he who hath this interest 3. What are the three Bpecies of disturbance
in case of waste t 224, 225.
of common f 287, 240.
5. Yet why may a parson, vicar, archdeacon,
4. When does the first species of disturbance
prebendary, and the like, who are seised in right of common happen ; and what are its remedies ?
of their churches of any remainder or reversion, 237.
have an action of waste t 226.
5. What is surcharging a common ; and when
6. Of what two kinds is the redress for this can it happen ? 237, 238.
injury of waste; and by what process is each
6. What are the usual remedies for surcharging
kind obtained ? 225.
a common t 288.
7. What is a writ of estrepement ; when may it
7. What is a writ of admeasurement of pasture ;
now be had; by virtue of it what may the where does it lie ; who is entitled to it ; to whom
sheriff do if the writ be directed to him ; and is it directed ; and how must it be executed ?
what is the consequence of its being directed to 238, 239.
the tenant himself? 225-227.
8. What if, after the admeasurement have ascer
8. Besides this preventive redress at common tained the right, the same defendant surcharges the
law, what will the courts of equity do upon bill common again ? 239.
exhibited therein ? 227.
9. What is disturbance of common by enclosure
9. What is a writ of waste ; and by and against or obstruction ; and what are its remedies ? 240.
10. But are there not cases in which the lord
whom may it be brought ? 227.
10. Why is this action also maintainable, in may enclose and abridge the common t 240, 241.
pursuance of the statute Westminster 2, by one 11. When does disturbance of ways happen;
tenant in common or Joint tenant of the inheritance how is this species of injury distinguished from
against another who makes waste in the estate that of nuisance ; and what is the remedy for it ?
holden in common or joint tenancy, but not by one 241, 242.
coparcener against another ? 227.
12. What is disturbance of tenure; and who
11. Wherein is the action of waste a real action ; has what remedy for it ? 242.
and what shall be recovered if the waste be 18. What is disturbance ofpatronage ; and how
was it distinguished at common law from another
proved? 228.
12. What if the defendant in the action make species of injury, called usurpation T 242, 243.
default in appearance to the writ ; and what if he
14. How is the title of usurpation now nar
■uffer judgment to go against him by default or rowed; and upon what foundation stands the
upon a nihil dieit t 228.
law of it? 244.
15. What three persons may be disturbers of a
right of advowson; and to whom has the law
CHAP. XV.—Of Subtraction.
given what three remedies for the disturbance 1
1. What is subtraction; and wherein does it 215.
differ from disseisin t 230.
16. When docs an assise of darrein presentment,
2. Of what two kinds are the rents or other or last presentation, lie ; but why is it fallen into
services the subtraction of which varies the remedy disuse ? 245, 246.
17. What is a jus paironatus ; and when must
in the same degree ? 230.
8. What are duties and services usually issuing it be awarded ? 246, 247.
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What is (i duplex querela; and when may
It be had? 247.
10. What is a writ of quart impidit; why, in
the case of another presentation being set np, is
it most advisable to bring it ngainst the bishop,
the patron, and the clerk too ; and what does the
writ command? 247, 248.
20. What is a writ of ne admittat ; when may
It be had ; and what if the bithop, after the re
ceipt of it, admit any person ? 248.
21. In the proceedings upon a quart impedit,
what must the plaintiff prove ; and, upon failure
of the plaintiff's proof, what must the defendant ?
249.
22. But if the right be found for the plaintiff,
what three further points are also to be inquired ?
249.
23. If it be found that the plaintiff hath the
right, and hath commenced his action in due
time, then what judgment shall he have ? 249,
250.
24. But what if the church remain still void
at the end of the suit? 260.
25. And what if the bithop do not admit the
clerk upon this ? 250.
26. What is the advantage of a writ of right
of advowson over a writ of quart impedit? 250.
27. Why is there no limitation with regard
to the time within which any actiont touching
advowsons are to be brought ? 250, 251 .
28. But is there not one species ofpresentation
in which, by virtue of several actt of parliament,
a remedy, to be sued for in the temporal courts,
is put into the hands of the clerks presented as
well as of the owners of the advowson ; and with
what powers particularly are the patrons clothed
by the statutes of 12 Anne, st. 2, c. 14, { 4, and
11 Geo. II. c. 17? 251, 252.
29. But when the clerk is in full possession of
the benefice, what possessory remedies does the
law give him ; and when is he entitled to a spe
cial remedy called a writ of juris utrum, or the
parson's writ of right ; but why is this remedy
now of very little use ? 262, 253.
CHAP. XVII.—Of Injuries proceeding from or
affecting the Crown.
1. Of what two natures are injuries to whioh
the crown is a party ? 254.
2. What are the two common-law methods of
obtaining possession or restitution from the
yrown of either real or pertonal property; and
when may each be resorted to ? 256, 257.
3. What are the six methods of redressing
luch injuriet as the crown may receive from the
tubjectl 257, 258, 260-262, 264.
4. What actiont cannot the king maintain ?
267.
5. What is an inquisition, or inquest of office ?
268-260.
6. What remedy may the subject have in order
to avoid the possession of the crown acquired by
the finding of such office, besides his petition of
right and his monstrans de droit ? 260.
7. By whom may a writ of scire facias to re
peal the king's patent or grant be brought ? 260,
261.
8. What is an information on behalf of the
crown filed in the exchequer; and of what two
•orts are >he mos usual informations t 261.

9. What is an information in rem ? 262.
10. When does a writ of quo warranto He re.
the king; and why has it given way to an infor
mation in the nature of such a writ? 262. 263.
11. To what is this proceeding now applied
by virtue of the statute 9 Anne, c. 20 ? 264.
12. For what is the writ of mandamus made a
most full and effectual remedy by the same sta
tute, and by statute 11 Geo. I. c. 4; what are
the proceedings on this writ ; and what is a vril
of restitution? 264, 266.
CHAP. XVIII.—Of the Pursuit of Remedies by
Action; and, first, of the Original Writ.
1. What are the eight general and orderly
parts of a suit in the court of common pleat?
272.
2. What is an original, or original writ; where
is it sued out ; and what and where is its return t
278.
8. What is the foundation of suits below the
value of forty shillings ? 278.
4. Of what two sorts are original writs ; and
where is each sort in use ? 274.
5. What is the security given by the plaintiff
for prosecuting his claim ? 274, 276.
6. What and when is the return of each sort
of writ? 276.
7. What is the origin of the terms ; and what
are they ? 275-277.
8. What are days in bank, diet in banco ? 277.
9. What is called the estoign day of the term t
277, 278.
10. What is the quarto die pott? 278.
CHAP. XIX.—Of Procett.
1. What is the procett; and to distinguish ii
from what two other kinds is it called origina*
procett? 279.
2. Of what nine sorts is original process f 279284, 287, 288, 290, 291.
3. What is the summons ; and how is it made ?
279, 280.
4. What is the writ of attachment or pone ; and
when is this the first and immediate process*
280.
5. What is the writ of distringas, or distress in
finite? 280.
6. What is the writ of capias ad respondendum ;
and upon what species of complaint may it now
be had by several statutes? 281, 282.
7. For what reason does the practice of com
mencing almost all actions by bringing an ori
ginal writ of trespass quart elausum fregit, vi el
armis, still continue? 281, 282.
8. Why are writs subsequent to the original
writ called judicial writs ? 282.
9. Is this regular and orderly method of pro
cess now gone through ; or what is now usual in
practice? 282.
10. When does a writ testatum capias issue;
and what if the action be brought in one count*
and the defendant live in another ? 283.
11. But what if a defendant abscond and the
plaintiff would proceed to an outlawry against
him? 283.
12. What are alias and pluries writs, and writ*
of erigtV, or exigifacias, and proclanutiov * 288.
284.
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13 What is the effect of outlawry; what is
ue writ of capiat utlegatum; and how may out
lawry be reversed ? 284.
14. What is the usual method of proceeding
In the court of king't bench t 285.
15. What is the origin of the process of bill of
Middlesex; why is it so called; and what is it?
285.
16. When does a mil of latitat issue; and
when may the bill of Middlesex in the court of
king't bench be treated like the capias ad respon
dendum in the court of common pleas T 286.
chequer
1 7. What
; andiswhat
the first
doesprocess
it allege
in ?the286.
court of ex- '

hood in which the injury is declared to be done) !
294.
6. What are different counts in the same decla
ration; and for what purpose are they designed T
295.
6. What was anciently understood by the word
tuitt 296.
7. When is a nonsuit, or non prosequitur, ca
tered : and to what is that plaintiff liable whe in
non pros'd 1 295, 296.
8. What is a retraxit; and how does it diffsr
from a nonsuit t 296.
9. What is a discontinuance; and what dsee
the statute 1 Edw. VI. c. 7 enact as to discotf
pias,
18. latitat,
What is&c.now
; what
become
if the
thedefendant
effect of appear
the ca- I tinuancet 296.
10. What is a defence, in its true legal sense t
upon them ; and what if he do not ? 287.
296, 297.
11. What is cognizance of the suit; and when
19. But what if the plaintiff will make affi
davit that the cause of action amounts to ten must it be claimed ? 298.
12. What is an imparlance ; and when is the
pounds or upwards; and what is required by
defendant entitled to how many imparlance! 1
statute 13 Car. II. st. 2, o. 2? 287.
20. What was the origin of the clause of ac etiam 299.
in a bill of Middlesex and writ of capias; and
13. What is a view; and when may n be de
manded? 299.
what is it ? 288.
21. When, in an arrest, may the bailiff justify
14. What is o\cr ; and of what may it be
breaking open the house in which the defendant craved? 299.
15. What is praying in aid; what is voucher,
is, in order to take him ? 288.
22. Who are constantly privileged from ar and when is it not allowed ; and what is a writ
rests and from outlawries; and how must an appear of warrantia chartte 1 299, 800.
16. What is praying age; and when shall it
ance be enforced against such persons ? 288, 289.
23. Who are pro tempore privileged from ar not be had? 800, 301.
rests ; and where can no arrest be made ? 289.
17. Of what two sorts are pleat; and when
24. What is the king's writ of protection; and cannot pleat of the former sort be pleaded ? 301.
18. Of what three kinds are dilatory pleat t
what is enacted by the statute 25 Edw. III. st.
6, c. 19 as to the power of another creditor to 801, 802.
19. What effect upon a suit hath the death
proceed against a debtor of the king t 289, 290.
25. When may an arrest be made or process of one of the parties; and when can it be re
vived either by or against the executors or other
served upon a Sunday t 290.
26. What is special bail to the sheriff, or bail representatives of the deceased party t 302.
20. What, by the statute 4 & 5 Anne, c. 16, U
below; and what if the sheriff do not keep the
defendant so as to be forthcoming in court f 290. essential to the admission of a dilatory pica;
27. For what sum shall the sheriff take bail, by what is a rule as to the admission of exceptions
against a declaration or writ ; and in what suit
statute 12 Geo. I. c. 29 ? 290.
28. What is bail to the action, or above; and shall no abatement take place, by statute 8 & 9
what may the plaintiff require of the sheriff if W. III. c. 81 ? 802.
21. To what three things does each of these
this be not put in ? 290, 291.
29. Before whom must the bail above enter kinds of dilatory pleat conclude ? 803.
22. What if these dilatory pleat be allowed;
into whnt recognizance ; and what if they be ex
cepted to? 291.
and what if they be overruled f 803.
30. II ow may special bail at all times be dis
23. In what two ways is a plea to the action
charged f 292.
made? 303.
31. When is special bail only as of course 24. In what instance is confession of the whole
required ; and when by a judge's order or the complaint made in a plea lo the action t 803.
25. What is the effect of a plea of tender by the
particular directions of the court ? 292.
32. When only is special bail demandable in debtor and refusal by the creditor t 303.
actions against heirs, executors, and administrators t 26. In what two instances is one part of the
•192.
complaint confessed and the rest traversed or de
nied} 304.
27. What is the effect of paying money into
CHAP. XX.—Of Pleading.
court ; and upon what may it be done ? 804.
1. What are pleadings; and of what four 28. What is a motion t 804.
kinds? 293, 296, 299, 309.
29. Of what two kinds are pleat that totally
2. What is the declaration, narratio, or count t deny the cause of complaint t 305.
298.
80. What is the general issue or general pita t
8. In what actions must the plaintiff lay his 305.
declaration, or declare his injury to have happened,
31. What is an issue in law ? 305.
in the very county and place where it did really
32. May special matter be given in evidence
happen; and in what may he declare in what upon a plea of general issue f 305, 306.
county he pleases ? 294.
33. What are special pleas in bar of the plain
4. When will the court direct a change of the tiffs demand ? 306.
venue or visne, (that is. the vicinia or neighbour
34. What are the times limited by the sever*}
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statutes688of limitation beyond which no plaintiff
can lay his cause of action? 306, 307.
35. What is an estoppel 1 308.
36. What are the five conditions and qualities
Of & pleat 308.
37. What if the defendant in an assise or action
of trespass be desirous to refer the validity of
his title to the court rather than the jury} 809.
38. When and what may the plaintiff reply to
the defendant's plea; what is a traverse of it;
what a new or novel assignment ; and what a con
fession and avoidance f 309-311.
89. What are the remaining processes ofplead
ing} 310.
40. What is called a departure in pleading t
810.
41. What is called duplicity in pleading; and
what a protestation ; and how hath Sir Edward
Coke defined the latter? 311, 312.
42. In any stage of the pleadings, when either
side advances or affirms any new matter, in what
language does he aver it to be true ; and in
what different language do the plaintiff and the
defendant tender an issue when either side tra
verses or denies the facts pleaded by his anta
gonist? 318.
43. But what if either side plead a special
negative plea, not traversing or denying any
thing that was before alleged, but disclosing
some new negative matter ? 813.
CHAP. XXI.—Of Issue and Demurrer.
1. What is issue, exitus ; and upon what two
matters? 314.
2. What is an issue upon matter of law called ?
814.
3. What is a demurrer; and, in case of excep
tions to the form or manner of pleading, what
must the party demurring do, by statutes 27 Eliz.
o. 6, and 4 & 5 Anne, c. 16? 814, 315.
4. Upon either a general or a special demurrer,
what must the opposite party do in order to put
the parties at issue in point of law; and who
must determine that issue f 815.
5. What is an issue of fact; when is it joined;
and what is the principal method by which it
must be determined ? 815.
6. What is continuance ; what if the omission
be on the part of the plaintiff; and what if it be
on the part of the defendant} 316.
7. What is a plea puis darrein continuance;
what is its effect ; and when iB it not allowed
to be put in? 316, 317.
8. What are paper-books; and what is the
record} 317.
CHAP. XXII.— Of the several Species of Trial.
1. What iB trial; and what are the seven
■pecies of trial in civil cases ? 330.
2. In what particular instance is trial by
record used ; what is it ; and what may it try }
830, 331.
3. What is trial by inspection or examination;
and when shall it be had ? 331-833.
4. What is trial by certificate ; and in what six
cases shall it be had recourse to ? 333-886.
6. What is trial by witnesses, per testes; and
when only is it allowed in our law } 336.
6. What is trial by wager of battel, vadiatio du-

elli; in what cases was it used ; what is the form
337-341.
of it ; and by what has it been superseded ?
7. What is trial by wager of law, vadiatio legis,
what is the manner of waging law; in what oetions only is the defendant admitted to wage hit
law; who shall not be permitted to wage law;
and
lete?how
841-348.
has this species of trial become obso
CHAP. XXIIL—Of Trial by Jury.
1. Of what antiquity is trial by jury, called
also trial per pais or Ay the country; and what
does magna carta declare concerning it ? 349,
360.
2. Of what two kinds are trials by jury in
civil causes ? 351.
3. What is the first species of extraordinary
trial by jury} 351.
4. What is another species of extraordinary
jury} 351.
5. What are the eight processes of the ordinary
trial by jury } 352, 356-358, 864, 365, 867, 376.
6. What is the writ of venirefacias ; and when
and where must the sheriff return it by virtue
of the statute 42 Edw. III. c. 11 ? 852, 853.
7. What are called issuable terms, and why;
and what is the sheriff's panel} 358.
8. What, in the common pleas, is called a writ
of habeas corpora juratorum, and, in the king's
bench, a distringas ; and what is the entry on the
roll, or record} 354.
9. What if the sheriff be not an indifferent
person ; and who are called elisors, or electors t
354, 855.
10. What if, on the general day of trials, ih»
plaintiff do not enter the record ? 356.
11. What is called the trial by proviso ; bat
why hath this practice begun to be disused since
the statute 14 Geo. II. c. 17 ? 856, 357.
12. In case the plaintiff intend to try the
cause, what notice of trial is he bound to give
the defendant ; and what if the plaintiff then
change his mind and do not countermand the
notice how many days before the trial ? 357.
13. How may the trial be deferred, however,
by either party ? 357.
14. To whom does the sheriff return his trr*
of habeas corpora, or distringas, with what an
nexed ? 357.
16. Of what two sorts are jurors} 367.
16. What is the sheriff's duty upon motam in
court and a rule granted thereupon for a special
jury ; and how and by whom is it struck } 357,
358.
17. By the statute 8 Geo. II. c. 25, who U
entitled to have a special jury struck upon what
trial; and, by statute 24 Geo. II. c. 18, when
shall the expense of a specialjury not fall upon
the party requiring it ? 858.
18. What is a common jury ; and what are the
directions of the statute 8 Geo. II c. 25 con
cerning it ? 368.
19. What is a view ; and how and by whoa
shall it be appointed ? 358.
20. Of what two sorts are challenges ofjvrortl
368.
21. What are challenges to the array; ana
upon what accounts may they be made ? 866
360.
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22. Where one party to the suit is an alien,
of whom shall the jury consist ; but what if
both parties be aliens ? 860.
23. What are challenges to the polls, in capita :
and to what four heads are they reduced by Sir
Edward Coke? 361.
24. Can judges and justicesbe challenged ? 861.
25. What is a writ de ventre inspiciendo? 862.
26. What, by a variety of statutes, is a dis
qualification forjuror in point of estate ; but what
when the jury is de medietate lingtuct 362, 368.
27. Of what two sortB is a challenge propter
affectum, for suspicion of bias or partiality ; what
if the causes of challenge of the first sort be
true ; and to whom is it given to try the validity
of challenge* of the second sort ? 863.
28. With regard to what causes of challenge
may a juror himself be examined on oath of voir
dire, veritatem dicere ? 864.
29. Who are excused from serving on juries ?
864.
30. Who may pray a tales, and what is it;
and for this purpose when must a writ of decern
tales, octo tales, and the like, still be issued to
the sheriff; but, by virtue of the statute 85 Hen.
VIII. c. 16, when may the judge award a tales
de circumstantibus ; and what is it ? 364, 865.
31. To what are the jurors sworn ? 365.
32. What is the course of proceeding upon
the trial ? 366, 367.
33. What is the definition of evidence t 867.
34. Of what two kinds is evidence in the trial
by jury ? 367.
35. Of what two sorts are proofs ? 367.
36. What two written proofs or evidence prove
themselves ; and what are the other two ; and
how must they be verified ? 867, 368.
37. What is one general rule of evidence that
runs through all the doctrine of trials; and
upon what principle is hearsay evidence in general
not admitted ? 868.
38. To what transactions does the statute 7
Jac. I. c. 12 confine the admission of books of
account to be read in evidence if the servant who
was accustomed to make the entries in it be dead
and his handwriting proved ? 368, 369.
3k What is the writ of subpoena ad testifi
candum ; but when is no witness bound to appear
or to give evidence ? 869.
40. Who are competent witnesses t 869, 870.
41. How many witnesses are sufficient evidence
of any single fact? 870.
42. When ispositiveproof required; and when
is circumstantial or presumptive evidence admitted?
871.
ii. What weight have severally violent pre
sumption, probable presumption, and tight presumpiion? 371.
44. Need the witness tell all he knows of the
matter in question, whether interrogated to every
f iint or not? 372.
45. What if the judge, either in his directions
or decisions, misstate the laws, by ignorance, in
advertence, or design ? 372.
40. What is a demurrer to evidence; and by
whom shall it be determined ? 372.
47. But what practice has greatly superseded
the recourse to either of these last proceedings?
873.
48. What are the advantages of testimony ore
Unas f 873.
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49. What is the modern doctrine as to such
sciences
evidence asbythetheir
jury private
may have
knowledge
in their of
ownfacts
con'
374, 875.
50. What is the summing up of the evidence by
the judge? 876.
61. How is the delivery of the jury's verdict,
veredictum, accelerated ; and what if the jurors
eat or drink at all, or have any eatables about
them, without consent of the court t 376.
52. What circumstances will set aside the
verdict? 876, 376.
53. What if the plaintiff do not appear to the
verdict? 376.
54. What is the form of a voluntary nonsuit ;
and why is it more eligible for the plaintiff than
a verdict against him ? 376, 877.
55. Of what two kindB is a verdict and when
is a verdict of the first kind of no force ? 877.
66. What have the jury also to do if they find
issue for the plaintiff? 877.
57. What is a special verdict ; and by whom ij
it afterwards determined ? 877.
58. What is another method of finding a spe
cies of special verdict: and what advantage hat
this over the other kind of special verdict ? 378.
69. In both these cases, must the jury return
a special verdict; and are they incompetent to
decide the complicated question offact and law ?
878.
60. What are the four principal defects inci
dent to a trial by jury? 382, 888.
61. What is a subpoena duces tecum? 382.
CHAP. XXIV.— Of Judgment and Us Incidents.
1. What is apostea? 886.
2. What is judgment ; and till when and till
what can it not be entered? 886, 887.
8. What are causes of suspending the judgment
by granting a new trial ? 387.
4. What if two juries agree in the same or a
similar verdict ? 887.
ings
5. isWhat
it granted;
is a newand
.Hal;
where
upon
is itwhat
not granted?
proceed
391, 392.
6. How has the court, in granting a new trial,
an opportunity of supplying the defects in the
trial by jury ; and within what time must the
motion for a new trial be made ? 892.
7. From what causes do arrests of judgment
arise? 893.
8. What is an invariable rule with regard to
arrests of judgment upon matter of law ; and will
this rule hold e converso ? 394.
9. What is a repleader quod partes replacitent ;
and when will the court award it ? 895.
10. What isjudgment ; and of what four sorts ?
896, 396?
11. Whose determination and sentence is tha
judgment ; and what words constitute the style
of the judgment ? 896.
12. Of what two natures are all these foul
species of judgments ? 396.
13. What is judgment of respondeat ouster?
396, 397.
14. What are the interlocutory judgments moss
usually spoken of ; when only can they happen ,
when are they absolutely complete ; and when,
and for what purpose, muBt a jury be called in?
397, 398.
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What is a warrant of attorney to eon/eat a
Judgment ; and what does the statute 4 & 5 W.
and M. c. 20 reouire in order to its validity ? 397,
*98.
16. What is a torit of inquiry to assets damages t
398.
17. What are finaljudgment* ; and is the party
against whom judgment is given liable to any fine
to the king or imprisonment till that fine be paid ?
896, 399.
16. Which party shall pay the costs of the suit t
899, 400.
19. Who are not liable to pay costs t 400.
20. What is enacted by statutes 43 Eliz. o. 6,
21 Jac. L c. 16, and 22 & 28 Car. II. c. 9, J 186,
lo prevent trifling and malicious actions, for
words, for assault and battery, and for trespass,
with what two exceptions, by statutes 4 & 6 W.
and M. c. 23 and 8 & 9 W. III. c. 11 ? 401.
21. What follows after judgment, unless what?
401.
CHAP. XXV.— Of Proceedings in the Nature of
Appeals.
1. Or what four principal kinds are proceedings
in the nature of appeals from the proceedings of
the king's court of lawt 402, 405, 406.
2. What is a writ of attaint ; when, at common
law, must it be brought ; and on what issue only
does it not lie ? 402-404.
3. Whatjury are to try this false verdict ; what
ure the qualifications of the jurors, by statute 16
Hen. VI. c. 5; and which party only is allowed
lo produce new matter, and why ? 404.
4. What was the judgment by the common law
if the grandjuryfound the verdict afalse one ? 404.
5. But what was enacted by several statutes
as to the time when an attaint may be brought,
and as to the punishment of the attainted ju
rors t 405.
6. But what has superseded the use of at
taints f 405.
7. What is the writ of deceit ? 405.
8. What is an audita querela ; and for what
two persons does it lie ? 405, 406.
9. But what has rendered this writ almost
useless? 406.
10. But what is the principal method of re
dress for erroneous judgments in the King's courts
of record f 406.
11. What is the writ to amend errors in a base
court not of record 1 407.
12. Upon what matter only does a writ of error
lie? 407.
13. Till when may the record be amended;
and what is the effect of the statutes of amend
ment and jeofails? 407, 408.
14. What is required of him that brings the
writ, if it be brought to reverse any judgment of
an inferior court of record, where the damages are
less than ten pounds, or if it be brought to re
verse the judgment of any superior court after
terdictf 410*.
15. From what courts lies the writ of error into
the Icing's bench t 410*.
16. Whence lies the writ of error into the
tourl of exchequer-chamber ; and before whom?
410*.
17. Whence lies the writ of error in the house
■if perrs ; and thence whence? 410*, 411*.

CHAP. XXVI.— Of Eztculion.
1. What is execution ; and how is it performed I
412.
2. What are writ* of habere facias seisinam and
rected
habere facias
; whatpossessionem;
is justifiable in
to their
whomexecution
are they
.- and
di
what is sufficient execution t 412.
3. What is a writ de elerico admiitendo ; and is
whom is it directed? 412.
4. When does a special writ of execution issue
t» the sheriff1 413.
6. What writ shall the plaintiff have where
one part of the judgment is quod nocumenlum
amoveatur ; what is the writ of execution upon a
replevin; what shall the defendant have if the
distress be eloigned; and what shall the plaintiff
have after judgment in detinue t 413.
6. Of what five sorts are execution* in action*
where money only is recovered as a debt or da
mage*, and not any specific chattel f 414.
7. What is the writ of capias ad satisfaciendum ;
and against whom does it not lie '! 414, 415.
8. To whom shall the capias issue if an action
be brought against a husband and wife for the
debt of the wife when sole ; and to whom if the
action were brought against her before her mar
riage t 414.
9. What if judgment be recovered against a
husband and wife for the contract or personal
misbehaviour of the wife during her coverture t
414.
10. What exemption has the man who is taken
in execution upon this writ; and what does the
statute 21 Jac. I. c. 24 enact if the defendant die
while charged in execution upon this writ i 414.
11. What executory process may be sued out for
costs t 416.
12. What if, after a defendant is once in cus
tody upon this process, he be seen at large ?
416.
13. Of what two natures are escape* ; and
when shall the sheriff answer for the debt ? 415
cuse
14.the
Will
sheriff
a rescue
416.of a prisoner in execution ex
15. But what does the statute 32 Geo. II. c
28 enact in favour of defendants charged in execu
tion? 415, 416.
16. Yet what powers have creditors over their
debtors on the other hand ? 416.
17. In what case may the plaintiff set out a
writ of scire facias against the bail ; and what is
its effect? 416, 417.
18. What is a writ of fieri facias ; against
whom does it lie ; what doors may be broken
open in its execution ; who must be first paid to
what amount; and what further remedy has the
plaintiff if part only of the debt be leittd on a>
fieri facias t 417.
19. What is a writ of levari facia*; and by
what is its use superseded ? 417.
20. What is a writ in the nature of a 'evan or
fieri facias, to levy the debt and damage de b»nit)
ecclesiasticis ; to whom is it directed ; id 1 by
what is it followed ? 418.
21. What is the writ of -elegit; what lan is arp
not liable to be taken in execution upon a judg
ment; what in case of u debt to the kwg, by
magna carta, c. 8 ; and in what case only can a
capias ad satisfaciendum be had after an elegit f
418, 419.
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22. What is an extent, or extendi facias; and
apon what prosecutions may it be had? 419, 420.
23. What, by statute 33 Hen. VIII. c. 39, of
ill obligations made to the king ; and what lands
of a debtor does the king's judgment, or that of
my of his officers mentioned in the statute 13
F.liz. c. 4, affect more than the subject's ? 420.
24. By the statute of frauds, 29 Car. II. 0. 8,
from what day shall the judgment bind the land
in I he hands of a bonA fide purchasor ; and from
what day shall the writ of execution bind the
foods in the hands of a stranger or purchasor ?
421.
25 When the plaintiff's demand is satisfied,
what ought to be entered on the recordt 421.
26 But within what time must all these writs
I c sued out? 421.
27. Yet, if this had not been the case, what
will the court grant, in pursuance of statute West
minster 2, 13 Edw. I. c. 45 ; or what other remedy
has the plaintiff 421, 422.
CRAP. XXVII.— Of Proceedings in the Courts
of Equity.
1. What four matters of equity are peculiar
to tb< jurisdiction of the court of chancery ? 426—
428.
2. When has the court of chancery a right to
appoint a guardian ; and whither lies the appeal
in all proceedings relative thereto ? 427.
3. How only can the proceedings to inquire
whether or no the party be an idiot or lunatic be
redressed if erroneous? 427.
4. On the other hand, doth not the jurisdiction
of the court of chancery fail to extend to some
causes wherein relief may be had in the court of
exchequer and the duchy court of Lancaster ? 428,
429.
ing5.; What
and does
is equity
equityin differ
its true
from
andlaw
genuine
? 429-436.
mean6. What are the five essential differences
whereby the courts of equity are distinguished
from the courts of lawt 436.
7. What does a court of equity, in the way of
proof, when facts or their leading circumstances
rest only in the knowledge of the party ; and,
for want of this discovery at law, in what mat
ters have the courts of equity acquired a concur
rent jurisdiction with every other count 437,
438.
8. What authority and jurisdiction have courts
of equity in interrogatories administered to wit
nesses; and in what cases, on this account, do
they exercise the same jurisdiction which might
have been exercised at law ? 438.
9. In what cases does the want of a more spe
cific remedy then can be obtained in the courts
of law give a concurrent jurisdiction to a court
of equity ? 438, 439.
10. What are the fifteen proceedings in the
(ourts of equity t 442—445.
1 1 . What is a bill ; what does it always pray ;
\nd when does it pray also an injunction f 442.
12. What if the bill do not call all necessary
parties, however remotely interested, before the
court ; by whom must it be signed ; and what
if it contain matter either scandalous or imper
tinent ? 442, 443.
18. Where must the bill be filed; and when
will theeourf grant an injunction immediately ? 443.

14. What is the process of subpoena ; ana what
if the defendant do not appear within the time
limited by the rules of the court, and plead, de
mur, or answer to the bill? 448.
tempt,
15. in
What
theiraresuccessive
the respective
order; processes
what if of
'heeonde
fendant abscond ; and what if he be taken * 444,
445.
16. What is theprocess against a corporate body ;
and what against a peer; and what against •
member of the house of commons ? 445.
17. What does the statute 6 Geo. II. c. 26
enact where the defendant cannot be found to ba
served with process of subpoena? 445.
18. What is a demurrer in equity? 446.
19. Of what three kinds are pleas ; and may
a defendant plead, demur, and answer loo? 446.
20. Why are exceptions to formal minutise in
the pleadings in equity not allowed ? 446.
21. What is an answer ; when is it given upon
oath, and when not ; and when upon honour? 446.
22. Before whom must the defendant be sworn
to his answer; by whom must the answer be
signed ; and wben may it be excepted to for in
sufficiency? 447, 448.
23. If the defendant have any relief to pray
against the plaintiff, how must it be done? 448.
24. When may the plaintiff amend his bill;
and when muBt he have recourse to a supple
mental bill ? 448.
25. What is a bill of revivor ; and what a bill
of interpleader ; and what must be annexed to
this last bill? 448.
26. What if the plaintiff choose to proceed to
the hearing of the cause upon bill and answer
only? 448.
27. What is a replication ; and how does the de
fendant join issue? 448, 449.
28. How and by whom are witnesses examined ,
of what nature must the interrogatories be ; tc
what are examiners and their clerks sworn ; and
how are they compellable to appear and submit
to examination ? 449.
29. What is a bill to perpetuate the testimony of
witnesses ? 450.
80. When may a rule to pass publication of wit
nesses be had ? 450.
31. By whom and before whom may the caust
be set down for a hearing ? 450.
82. What if the plaintiff do not attend upon
subpoena to hear judgment ; and what if the de
fendant? 451.
33. When may a plaintiff's bill be dismissed
for want of prosecution ? 451.
34. What is the method of hearing causes in
court? 451.
85. Of what two natures is the chancellor's
decree? 452.
36. When does the court of ihancery direct a
feigned issue to be tried at the bar of the court
of king's bench, or at the assises ; and what is the
fiction? 452.
37. What does the court refer to the opinion
of the courts of king's bench or common pleas, upor
a case stated ; and what is done there in conse
quence? 452, 453.
38. What are referred by the decree, on the
first hearing, to a master in chancery ; and what
is done by him in consequence ? 458.
89. To what is the master's report liable ? 453.
40. When and upon what is % final deerm
m
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42. But, after the decree is once signed an>:
made , and how U its performance enforced ?
enrolled, how only can it be rectified ? 454.
463.
48. When may a bill of review be had ? 454.
41. Who may petition for a re-hearing; by
44. How is an appeal to the house of lord* ef
whom must such petition be signed ; what evi
dence is now admitted ; and what may be sup fected ; and what evidence only is admitted then •
454, 455.
plied ? 453, 454.
BOOK IV.-OF PUBLIC WRONGS.
tytfAP.tnI.—Of the Nature of Crimet, and their
Punishment.
1. What are the six considerations in treating
f public wrongs, or crimes and misdemeanours 1
1, 2.
2. Why is the code of criminal law with us
in England denominated the doctrine of the
pleas of the crown t 2.
8. From what circumstances have the defects
and disproportions in our criminal code arisen ?
8, 4.
4. What is a crime or misdemeanour ; and how
has common usage distinguished the one from
the other? 5.
5. In what does the distinction of public
wrongs from private, of crimes and misdemeanours
from civil injuries, principally consist ? 6.
6. Which includes the other? 6.
7. In what crimes why cannot satisfaction be
made both to the individual and the community ?
and in what how may it ? 6, 7.
8. What double view, then, has the law in
taking cognizance of all wrongs or unlawful
acts? 7.
9. What are punishments f 7.
10. In whom was the right of punishing crimes
against the law of nature vested by that law ?
7, 8.
11. What right has the temporal legislator to
inflict discretionary penalties for crimes against
the law of nature, or mala in se f 7, 8.
12. What right has he to inflict punishment for
offences against the laws of society, or mala prohibitat 8.
13. When only is a legislature warranted in
inflicting the punishment of death for offences of
human institution ? 9, 10.
14. Is it found by experience that capital
punishments are more effectual in preventing
crime* than lighter penalties ? 10.
15. What is the end or final cause of human
punishment f 11.
16. In what three ways is the end of human
punishment effected ? 11, 12.
17. By what must the measure of human
punishment be determined ? 12.
1 8. Why is not the lex talionis, or law of re
taliation, in all cases an adequate or permanent
rule of punishment t 12, 18.
19. Does the punishment of death with death
proceed upon the principle of retaliation? 13,
14.
20. In what class of crimes is the lex talionis
more proper to be inflicted than in any other ;
and, upon this principle, what was enacted by
statute 17 Edw. III. c. 18; and how long was
this the law? 14.
21. What are some general principles drawn
from the nature and circumstances of the crime

that may be of some assistance in allotting It aa
adequate
22. Why
punishment
is treason1 15,
in conspiring
16, 17.
the Jdngi
death punished with greater rigour than evea
actually killing any private subject t 15.
23. Why, generally, is a design to transgress
not so flagrant an enormity as the actual com
pletion of that design; and why then, in the.
case of a treasonable conspiracy, will the bare
intention
gree
of severity?
to kill the15.king deserve the highest da
24. Why is it in more cases capital for a
servant to rob his master than for a stranger;
what greater crime is it for a servant to kill hii
master than in another ; why is it capital to steal
above the value of twelvepence privately from
one's person, and only transportation to carry off
a load of corn from an open field ; and why, in
the island of Man, was it formerly only trespaa
to take away a horse or an ox, and capital misde
meanour to steal a pig or a fowl? 16.
25. What is the sentiment of the Marquis
Beccaria as to severity of punishment t 17.
26. What does a multitude of sanguinary laws
argue in a government ? 17.
27. What is the evil of making no distinction
in the nature and gradations of punishment t
18.
28. How many offences have been declared by
act of parliament felonies without benefit of clergy ;
and
ing, why
increase
does the
so large
number
a list,
of instead
offendersoft diminish
18, 19.
CHAP. II.—Of the Persons capable of committing
Crimes.
1. To what single consideration may all the
several of
mitter
pleas
a forbidden
and excuses
actwhich
fromprotect
the punishment
the com
which is otherwise annexed thereto be reduced ?
20.
2. What two things must there be to constitute
a crime against human laws? 21.
3. In what three cases does not the will join
with actt 21.
4. What four species of defect in will fall
under the first of these general neads ; what
two under the second ; and what two under the
third? 21, 22.
fant5. under
In what
thecases
age ofdoes
twenty-one
the law privilege
years ; and
an mii
what under the age of fourteen only ? 22.
6. By what is the capacity of doing ill mea
sured, as the law has stood since the time of
Edward the Third ? 23.
7. At what age may an infant be guilty of
felony; and though prima facie an infant shall
be adjudged to be doli incapax under fourteen,
yet with what proviso may he be convicted and
suffer death under that aee ? 23. 24.
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8 What is the rule of law as to lunatics which
ma; oc easily adapted also to idiots t 24.
9 If a man in his sound memory commit an
offence, and before arraignment for it he become
mad, why shall n^t he be arraigned for it; if
after he have pleaaed he becomes mad, why shall
he not be tried ; if after he be tried and found
guilty, why shall not judgment be pronounced ;
and if after judgment, why shall execution be
stayed? 24.
10. But what if there be any doubt whother
the parly be compos or not ; and what if a luna
tic have lucid intervals of understanding ? 25.
11. How may madmen be restrained from
going loose ? 25.
12. Does drunkenness excuse a crime ? 25, 26.
13. When is a man who commits an unlawful
act by misfortune or chance excused from all
guilt ! 26, 27.
14. What ignorance or mistake excuses crime ?
27.
15. What are the three species of necessity
or compulsion which excuse crime ? 28, 30.
16. When only is the constraint of a superior
in a private relation allowed as an excuse for
what crimes? 28, 29.
17. Why shall no plea of coverture, or pre
sumption of the husband's coercion, excuse the
wife in case of treason ? 29.
18. In what one offence may a wife be indicted
and set in the pillory with her husband; and
why? 29.
19. For what offences only is duress per minas
an excuse ? 30.
20. If a man be violently assaulted, and have
no other possible means of escaping death but
by killing an innocent person, whom may he
kill? 30.
21. Where a man by the commandment of the
law is bound to arrest another for any capital
offence, or to disperse a riot, and resistance is
made to his authority, whom may he even kill,
and why ? 81.
22. May a man in extreme want of food or
clothing justify stealing either to relieve his
present necessities? 31, 82.
23. What one case is there in which the law
■apposes an incapacity of doing wrongs from
the excellence and perfection of the person t 32,
83.
CHAP. III.—Of Principals and Accessories.
1. What are the two different degrees of guilt
among persons that are capable of offending ?
34.
2. In wh8t two degrees may a man be prin
cipal in an offence? 84.
3. Must the principal in the second degree be
actually immediately standing by, withir sight
or hearing of the fact ? 34.
4. In cases of murder committed in the absence
of the murderer by means which he had prepared
beforehand, is the murderer principal in the first
or second degree, or accessory ; and why ? 34, 85.
6. Who is an accessory; and of what two
kinds are accessories f 35.
6. Why are all principals in high treason t 85.
7. In what crimes may there be accessories t 86.
8. Why are all principals in petit larceny, ard
in all crimes under the degree of felony ? 30.

9. If a servant instigate a stranger to kill nil
master, is he guilty of being accessory to petty
treason t 36.
10. Who is an accessory before thefaett 36, 87.
11. If A. oommand B. to beat C, and B. beat
him so that he die, is A. accessory to the murder t
87.
12. If A. command B. to burn C.'s house, and
he, in so doing, commit a robbery, is A. accessory
to the robbery f 87.
18. If A. command B. to poison C, and B.
stab or shoot him, is A. accessory to the murder t
87.
14. Who is an accessory after the fact; and
what two things are necessary 10 make one?
37, 88.
15. Does the relief of a felon in gaol, with
clothes or other necessaries, make a man an
accessory after the fact / 88.
16. Who are made accessories (when the prin
cipal felony admits of accessories) by the statutes
6 Anne, c. 31, and 4 Geo. I. o. 11 ? 88.
17. What if one wound another mortally, and,
before death ensue, a person assist or receive
the delinquent ? 38.
18. What if the parent assist or receive the
child, the child the parent, the brother the brother,
the master the servant, the servant the master, the
husband the wife, or the wife the husband, who
have any of them committed a felony f 38, 39.
19. How are accessories to be treated, con
sidered distinct from principals t 39.
20. For what four reasons, then, are such
elaborate distinctions made between accessories
and principals t 39, 40.
21. In what cases are accessories after the fait,
by the statutes, still allowed the benefit of clergy ;
and in what cases is that benefit of clergy denied
to the principals and accessories before the fact t
89.
22. Is an acquittal of receiving or counselling
afelon an acquittal of the felony itself? 40.
23. Can one acquitted as principal be indicted as
an accessory either before or after the fact t 40.
CHAP. IV.—Of Offences against Ood and Rt
ligion.
1. Of what five species are crimes and mtsdt
meanours which are either directly or by conse
quence injurious to ami society and therefore
punishable by the laws of England ? 42, 43.
2. Of such crimes and misdemeanours as more
immediately offend Almighty God by openly
transgressing the precepts of religion either na
tural or revealed, what constitutes that guilt in
action which human tribunals are to censure ?
43.
3. What eleven crimes are of this species?
43, 44, 50, 59, 60, 62-64.
4. What is apostasy; and in whom only can
it take place ? 43.
5. As a penalty for apostasy, what is enacted
by statute 9 & 10 W. III. o. 82 ? 44.
6. What is heresy ; what was the writ it haretico comburendo ; what did the statute 29 Car.
II. enact as to heresy ; and, as a penalty for
heresy, what is enacted by the statute 9 & 10
W. III. ? 44-46, 49, 60.
7. Of what two kinds are the offences against
religion which affect the established church t 50
693
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8 What
694 are the penalties for reviling the or
dinances of the church by statutes 1 Edw. VI.
c 1, and 1 Eliz. c. 1 and a? 60, 51.
9. Of what two classes are non-conformists ;
what penalties are imposed upon those of the
first class by statutes 1 Eliz. c. 2, 23 Eliz. c. I.,
and 3 Jac. I. c. 4 ; and what are suspended by
the statute 1 W. ani M. st. 1, c. 18, commouly
called the toleration act, confirmed by statute 10
Anne, c. 2, from which of those of the second
elase, with what three provisos} 52, 53.
10. What are dissenting teachers to subscribe
in order to be exempted from the penalties of
the statutes of Car. II. 13 & 14, c. 4, 15, c. 6, 17,
e. 2, and 22, c. 1 ; and from what particular pe
nalties of the first and third of those statutes
(with what exceptions) are they exempted by
subscribing the declaration of the act 19 Geo.
111. 1 53, 04.
11. What, by the same statute 1 W. and M.,
if any person shall wilfully, maliciously, or con
temptuously disturb any congregation assem
bled in uny church or permitted meeting-house, or
shall misuse any preacher or teacher there? 54.
12. But what does the statute 5 Geo. I. c. 4
enact as to any mayor's or principal magistrate's
appearing at any dissenting meeting t 64.
18. Why do not the reasons for a general
toleration of Protistant dissenters hold equally
strong as to papists t 54, 55.
14. Into what three classes may papists be di
vided? 65.
15. What are the penalties and disabilities of
the first class of papists f 55.
16. What if any person send another abroad
to be educated in the popish religion, or to reside
in any religious house abroad for that purpose,
or contribute to his maintenance when there?
65.
17. What if these errors be aggravated by
apostasy or perversion ? 65.
18. To what additional disabilities, penalties,
and forfeitures is the second class of papists
subject? 66.
19. What is the effect of refusing to make the
declaration against popery enjoined by statute
80 Car. II. st. 2, when tendered by the proper
magistrate ? 66.
20. What are the penalties against the third
class of papists; and of what are all persons
harbouring them guilty ? 67.
21. Are these laws enforced now ; and whence
is their origin ? 57.
22. In respect of whom is the statute 11 & 12
W. III. repealed to what extent by the statute
18 Geo. III. c. 60? 68.
23. But now, by statute 31 Geo. III. o. 82,
from what Roman Catholics are all these restric
tions and penalties removed ; and how are Roman
Catholic ministers, schoolmasters, and congregations
tolerated ? 68.
24. What do the corporation and test acts enact?
tS, 69.
25. To whom does the statute 7 Jac. I. c. 2
apply a like test ? 59.
26. What is blasphemy ; and how is it punish
able at common lawf 69.
27. How are profane and common swearing and
cursing punishable, by the statute 19 Geo. II. c.
21 ; and what is enacted against profanity on the
stage, by statute 3 Jac. I. c. 21 ? 5'J, 00.

28. What is witchcraft, conjuration, en-.hintmast.
tute
or sorcery
9 Geo.; and
II. c.what
6 ? 60-62.
is declared as to it by st»
29. How ib the pretence to using witchcraft,
telling fortunes, or discovering stolen goods hj
skill in the occult sciences, punished ? 62.
30. Who are religious impostors; and how in
they punishable ? 62.
31. Why is simony to be considered as an of
fence against religion ; who are punishable for it
by statute 31 Eliz. c. 6 ; and how ? 62.
32. What other corrupt elections and resigna
tions are punished by the same statute ; and how ?
63.
83. What is Sabbath-breaking; and how are
what instances of it punishable by statutes 27
Hen. VI. c. 6 as to fairs or markets, 1 Car. I. c. 1
as to unlawful exercises, and 29 Car. II. c. 7 as to
work t 63, 64.
34. How is drunkenness punished by statute 4
Jac. I. c. 6? 64.
86. When is lewdness an indictable offence;
and how is it punished ? 64, 65.
36. In what event may who be punished for
having bastard children, by statute 7 Jac. I. c. 4and how ? 65 ?
CHAP. V.—Of Offences against the Law of Na
tions.
1. What is the law of nations ; and upon what
principle is it founded ? 66.
2. By what is this law enforced in England}
67.
3. What is the remedy for offences against thia
law by whole states and nations t 68.
4. What if the individuals of any state violate
this lawf 68.
6. What are the three principal offences against
this law
cipal
laws animadverted
of England t on
68. as such by the mum
6. How may the violation of safe-conducts, or
passports expressly granted by the king or his
ambassadors to the subjects of a foreign power in
time of mutual war, be punished ; and what is
enacted as to offences against strangers at sea, or
in port, by statute 31 Hen. VI. c. 4? 68-70.
7. What is enacted by the statute 7 Anne, c
12 in order to enforce the law of nations as w.
the rights of ambassadors? 70, 71.
8. What is the offence ofpiracy by common late ,
how only is it punishable since the statute of
treasons, 26 Edw. III. c. 2; and what offences
are made piracy by statutes 11 & 12 W. III. c. 7,
8 Geo. I. c. 24, and 18 Geo. II. c. 30? 71-73.
CHAP. VI.—Of High Treason.
1. Into what four kinds may those offences be
distinguished which more immediately affect tha
royal person, his crown or dignity, and which are
in some degree a breach of the duty of alle
giance, whether natural and innate, or local and
acquired by residence ? 74.
2. What is treason, prnditio; how is the appel
lation generally used by the law; and jf wha»
two kinds is treason} 74, 75.
3. Under what seven distinct branches are all
kinds of high treason comprehended by the sta
tute 26 Edw. III. c. 2? 76, 81-84.
4. Is a queen regnant or a king xmsorl within
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Uie words of the act is a king de facto and not
isjure; is a king dejure and not dr. facto; what
is the true construction of the statute 11 Hen.
VII. c. 1 ; and is a king who has resigned his
crown, abdicated his government, or subverted
the constitution, any longer the object of treason t
76-78.
5. What is comparing or imagining the death
of the king : and how must this act of the mind
be demonstrated before it can possibly fall under
any judicial cognizance? 78, 79.
6. What are held to be overt acts of treason in
imagining the king's death? 79.
7. Are words spoken, treason t 80.
8. Are words written, treason ? 81 .
9. What does the phrase "the king's com
panion" mean, to violate whom is declared by
the statute to be the second species of treason ;
and when is it treason in both parties f 81.
10. What is held as to the violation of a queen
ut princess dowager ; and why? 81.
11. What offences of taking up arms does the
third species of treason include? 81, 82.
12. To what does an insurrection to pull down
all enclosures, all brothels, and the like, amount ;
and to what does a tumult to pull down a par
ticular house or lay open a particular enclosure f
82.
13. What if two subjects quarrel and levy war
against each other? 82.
14. When does a bare conspiracy to levy war
amount to treason f 82.
15. How must the fourth 9pecies of treason,
or that of adherence to the king's enemies, be
proved ? 82.
16. In what light is giving assistance to foreign
pirates or robbers treason t 83.
17. Under what description is adherence or
aid to our own fellow-snbjects in actual rebellion
at home treason t 83.
18. What is held as to relieving a rebel fled
out of the kingdom ; and why ? 83.
19. In what events shall a man's joining with
either rebels or enemies, in the kingdom, be ex
cused? 83.
20. To what offence does the taking wax
which bears the impression of the great seal off
from one patent and affixing it on another
amount ? 83, 84.
21. What money is meant by the statute to
counterfeit which is the sixth Bpecies of treason t
84.
22. Which of the king's officers of justice are
within the statute which declares the "slaying
cf them in their places doing their offices"
treason t 8 4.
23. What does the act say as to "other like
eases of treason" or construetive treasons f 85.
25. Under what three heads are comprised the
high treasons created by subsequent statutes and
not comprehended under the description of sta
tute 25 Edw. III. ? 87.
25. In what three cases relating to papists is
the offence of high treason declared to be comjnitted. by the statutes 5 Elii. c. 1, 27 Elii. o. 2,
and 3 Jac. I. c. 4; and what is the reason of
distinguishing these overt acts ofpopery from all
others which were considered in a preceding
ehapter as spiritual offences 1 87, 88.
26. With regard to treasons relative to the coin
•T other royal signatures, what two offences are

declared to be high treason by statute I Mar.
st. 2, c. 6 ; and what one in consequence of the
former, with regard to importing coin, by statute
1 & 2 P. and M. c. 11? 89.
27. Is it high treason to counterfeit foreign
money taken here by consent ? 89.
28. What instances of falsifying the coin are
declared to be high treason by statutes 5 Elii. c.
11, and 18 Elii. c. 1? 90.
29. What offences, as to implements of and
preparations for coinage, are declared to be higr
treason by
petual
by 7statute
Anne, 8c.&259 ;W.and
III.within
c. 26, what
madetimes
per
must all prosecutions on this act be commenced?
90.
30. What species of coining is made high trea
son by statute 15 & 16 Geo. II. c. 28; but in
what case shall the offender be pardoned ? 91.
31. What offences are made high treason with a
view to the security of the Protestant succession,
with regard to the late Pretender or his sons, by
statutes 13 & 14 W. III. c. 3, and 17 Geo. II.
c. 39, and generally by statutes 1 Anne, st. 2,
o. 17, and 6 Anne, c. 7 ? 91, 92.
32. What offences are made high treason by the
statute 33 Geo. III. 0. 27, called the traitorous
correspondence act ; and what else does the statute
enuct ? 92.
33. Uf what six parts does the punishment for
high treason consist ; but what parts may be dis
charged by the king t 92, 93.
34. How is the punishment milder for mats
offenders in case of coining f 93.
35. But is the punishment of females the same
in treasons of every kind '! 98.
CHAP. VII.— Of Felonies injurious to the King's
Prerogative.
1. What is felony, in the general acceptation
of our English law f 94, 95.
2. What is the etymology of the word, accord
ing to Sir Henry Spelman ; how is this ety
mology confirmed by the feodal writers; and
wherefore are suicide, homicide, petit larceny, rob
bery, rape, and treason, felonies by the ancient
law? 95-97.
3. As there are felonies without capital punish
ment, may capital punishments be inflicted where
the offence is no felony f 97.
4. But to what usage do the interpretations
of the law now conform, and, in compliance
therewith, in what light does the present com
mentator intend to consider felony ? 98.
5. Of what five kinds are such felonies as are
more immediately injurious to the king's prt
rogativef 98.
6. Of the variouB offences relating to the coin,
as well misdemeanours as felonies, declared by a
series of statutes, what are the several penalties
for melting down sterling money, by statute 9
Edw. III. st. 2 ; for melting down current silver
money, by statute 13 & 14 Car. II. c. 31 ; foi
importing false money; for forging any foreign
coin, although it be not made current here by
proclamation ; for having to do with clippings or
filings of the coin, for blanching copper for sale,
or dealing in any malleable composition resem
bling gold, or buying, at a less rate than it im
ports to beof, any counterfeit trdiminished milled
SVs
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mthis kingdom, not being cut in pieces,
money of
(an operation which is in what case directed,
and in what cases allowed and required, by cer
tain statutes, to be performed;) for tendering
any counterfeit coin, knowing it to be so; for
doing so, having more in custody, or repeating
the offence within ten days after ; and for coun
terfeiting copper halfpence or farthings, or deal
ing in it (not being cut in pieces or melted) at
less value than it imports to be of? 98-100.
7. What is enacted by statutes 3 Hen. VII. c.
14, and 9 Anne, c. 16, as to felonies against the
king's council t 100, 101.
8. In what cases is it made felony to serve fo
reign state', by statutes 3 Jac. I. c. 4, 9 Geo. II.
c. 30, and 29 Geo. II. c. 17 ? 101.
9. What is enacted by the statute 31 Eliz. c.
4 an to felony in embezzling the king's armour
01 warlike stores ; what eS'cet upon this statute
has that of 22 Car. II. c. 5 ; how are other in
ferior embezzlements ana misdemeanours punished
by several statutes ; and what is enacted by
statute 12 Geo. III. c. 24 ? 101, 102.
10. What is enacted by statutes 18 Hen. VI.
e. 19, and 5 Eliz. c. 5, as to desertion from the
king't armiei in time of war, whether by land or
sea
2 & ; 8what
Edw. effect
VI. o. upon
2 ; andthis
howstatute
are other
has inferior
that of
military offences punishable by the same statutes ?
102.
CHAP. VIII.- Of Prsemunire.
1. Why is the offence of praemunire so called ;
and whence did it take its original ? 103.
2. What does the statute of prsemunire, 16 Ric.
II. c. 6, enact ; and who are also subjected to
the penalties of prsemunire by statute 2 Hen. IV.
c 8? 112.
8. What offencet are made liable to the pains
of prsemunire by the statutes of Hen. VIII. and
Eliz.? 116.
4. To what penalty is the importing or selling
mass-books or other popish books liable, by statute
8 Jao. I. c. 6, H 26? 116.
6. To what twelve other offencet, some of which
bear no relation to the original offence, have the
penalties of prsemunire been applied by various
statutes? 116, 117.
6. How is the punishment ofprsemunire shortly
summed up by Sir Edward Coke ; except in the
case of transgressing what statute may the king,
by his prerogative, remit the whole or any part
of the punishment; and what does the statute 6
Eliz. c. 1 provide aB to the consequences of an
attaint by prsemunire 1 117, 118.
CHAP. IX.—Of Misprisions and Contempts affect
ing the King and Government.
1. What ore misprisions (mespris) and con
tempts; and of what two sorte? 119.
2. Of what three kinds are negative misprisions t
120, 121.
8. What is misprision of treason; but what cir
cumstances make this offender guilty of high
treason t 120.
4. What positive misprision of treason is cre
ated by statute 18 Eliz. o. 2 ? 120.
6. What is the punishment for nisvrisior. o'
it '2^

6. What is misprision of felony; and how i
it punished by the statute Westm. 1, 3 Edw. L
c. 9? 121.
7. What is the punishment for misprision at
treasure-trove t 121.
8. Of what five kinds arepositive misprisions, or
contempts, and high misdemeanours, the last four
consisting, in general, of such contempts of the
executive magistrate as demonstrate themselves by
some arrogant and undutiful behaviour towards
the king and government t 121—124.
prision
9. What
of the
offences
maladministration
are included under
of such
the high
mis
officers as are in public trust and employ
and how is it usually punished? 121, 12
10. What are contempts against the king'* pre
rogative f 122.
11. Whose duty is it, and when, to join the
posse comitatus, or power of the county, according
to the statute 2 Hen. V. c. 8 ? 122.
12. How are contempts against the king's pre
rogative punished ? 122.
13. What are contempts and misprisions i _
the king's person and government ; and how :
they be punished ? 128.
14. What are contempts against the king's title
not amounting to treason or prsemunire ; and how
are they punished ? 123.
16. What offence is it, and how punishable by
statute 13 Eliz. c. 1, to maintain that the copi
nion laws of this realm not altered by parliament
ought not to direct the right of the crown of
England? 123.
16. What are the penalties inflicted by statute
1 Geo. I. st. 2, c. 13, for refusing or neglecting
to take the oaths appointed by statute for better
securing the government, and yet acting or serving
in a public office, place of trust, or other capa
city, for which the said oaths are required to be
taken ; and what if members, on the foundation
of any college in the two universities, who by
this statute are bound to take the oaths, do not
register a certificate thereof in the college register
within one month after ? 123, 124.
17. What are contempts against the king's pa
laces or courts of justice ; and how are they, a
rescue from them, and an affray or riot near them,
but out of their actual view, punishable ? 124,
126.
18. How are threatening or reproachful words
to any judge sitting in the courts punishable ;
and how is an affray or contemptuous behaviour in
the inferior courts of the kingt 126.
19. How are such as are guilty of any inju
rious treatment to those who are immediately
under the protection of a court ofjustice punish
able ? 126.
20. How are endeavours to dissuade a witness
from giving evidence, disclosures of examination
before a privy council, advice to a prisoner to
stand mute, or disclosures by one of the grand
jury to any person indicted of the evidence against
him, construed and punished ? 126.
CHAP. X.—Of Offences against Public Justice.
1. Into what five species may those crimes and
misdemeanours that more especially affect the
commonwealth be divided ? 127, 128.
2. What are the twenty-two offences against
publicjustice, beginning with those that aro most
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17. What is enacted by statute 18 El:z a. 8
penal, aud descending gradually to such as are
as to compounding informations upon penal sta
of less malignity ? 128-137, 139-141.
3. What is enacted by statute 8 Hen. VI. c. 12 as tutes t 136.
to embezzling or vacating records, by statute 21
18. In what two ways may conspirators to
Jac. I. c. 26, as to acknowledging any proceedings indict an innocent man of felony be punished?
in the courts in the name of another person not 136, 187.
privy to the same, and, by statute 4 W. and M.
19. How are threats of acensation in order to
c. 4, as to personating any other person as bail t extort money punishable by statute 30 Geo. IL
128.
c. 24? 137.
4. What is enacted by statute 14 Edw. III. o.
20. How is perjury denned by Sir Edward
10 if any gaoler compel any prisoner to become Coke; what is subornation of perjury; how are
an approver or an appellor t 128, 129.
they now punished at common law, with an added
5. What is the offence of obstructing the exe power in the oourt to inflict what penalties, by
cution of lawful process in criminal cases ; and Btatute 2 Geo. II. c. 25 ; and how may they be
what is enacted by several statutes as to op punished by statute 5 Eliz. c. 9? 137, 188.
posing the execution of any process in pretended
21 When is bribery an offence against public
privileged places within the bills of mortality > justice ; in whom and how is it punished ; and
what is enacted on this subject by a statute
129.
6. Who are punishable for the escape of a 11 Hen. IV. ? 139, 140.
person arrested upon criminal process ; how, and 22. What is embracery ; and in whom and how
is it punished ? 140.
when ? 129, 130.
7. How is breach ofprison by the offender him
23. How was thefalse verdict ofjurors anciently
self punished by the statute de frangentibus pri- considered, and how punished ? 140.
24. In what public officers is negligence on
sonam, 1 Edw. II. ? 180, 131.
8. What is rescue ; how is it punishable, and offence againstpublicjustice ; and how is it punish
when ; what is enacted by statutes 1 1 Qeo. II. able? 140.
B. 26, and 24 Qeo. II. c. 40, as to rescues of any 25. How is the oppression and tyrannical par
retailers of spirituous liquors, and by statute tiality of magistrates prosecuted and punished?
16 Geo. II. c. 31, as to assisting prisoners to 141.
escape ; and what if any person be charged 26. When is extortion an abuse of public
with any of the offences against the black act, 9 justice ; and what is the punishment for it? 141.
Geo. I. c. 22, and, being required by order of
the privy council to surrender himself, neglect to CHAP. XI Of Offences against the Public Peace
do so for forty days? 131.
9. Who are punishable for an offender's re
1. Or what two species are offences against the
turning from transportation, and how ? 132.
public peace ; and of what two degrees are both
10. What is enacted by statute 4 Geo. I. o. 11 these kinds ? 142.
as to the offence of taking a reward under pre
2. What are the thirteen kinds of offencet
tence of helping the owner to his stolen goods ? against the public peacet 142-150.
132.
3. What does the statute 1 Geo. I. c. 6 enact
11. In the offence of receiving stolen goods as to the riotous assembling of twelve persons
knowing them to be stolen, which makes the or more, and not dispersing upon proclamation ?
offender accessory to the theft, of what other 143.
punishment has the prosecutor, by statutes 1
4. What does the statute 9 Geo. I. c. 22 enaot
Anne, c. 9, and 5 Anne, c. 31, the choice before as to appearing armed, or hunting in disguise *
the thief be taken and convicted ; and what is 143, 144.
enacted as to receivers and possessors of certain
5. What does the same statute, amended by
metals, by statute 29 Geo. II. c. 30, and as to ' demanding
statute 27 Geo.
or threatening
II. c. 15, enaot
letter
as ?to144.
sending any
knowing receivers of stolen plate or jewels
taken by highway-robbery or burglary t 132, 183.
6. What, by several late statutes, are the pe
12. What is theft-bote, and how is it puniBhed ; nalties for destroying or damaging any lock,
and what is enacted by statute 25 Geo. II. c. sluice, or flood-gate, or any turnpike-gate, or its
86 as to advertising a reward for the return of appurtenances, or for rescuing such destroyer*
things stolen with "no questions asked"? 133, or damagers ? 144, 145.
7. What are affrays (affraicr) ; wherein do they
134.
18. What is common barretry ; how is it pu differ from assaults; by whom, and how, may
nished; and what is enacted by statute 12 Geo. they be suppressed ; and what is their punish
I. o. 29 in case an attorney shall have been con ment? 146.
8. What is enacted by statute 6 & 6 Udw. VI.
victed of this offence t 134.
14. What is the punishment for suing in a c. 4 as to affrays in a church or churchyard f 146.
.'alee name in the superior courts, and what in 9. What are riots, routs, and unlawful assem
blies ; and of how many persons must they bo
the inferior, by statute 8 Eliz. c. 2 ? 134.
15. What is the offence of maintenance; when constituted ; how are they punished by common
is it not an offence ; and what is the punishment law ; and what is enacted for their suppression
for it when it is by common law, and by statute by statute 18 Hen. IV. c. 7 ? 146, 147.
10. What is tumultuous petitioning; and what
82 Hen. VIII. c. 9? 134, 136.
16. What is champerty (campi partitio) ; and is enacted for its prevention by statute 13 Car.
what has the law's abhorrence of it led it to say II. st. 1, c. 6? 147, 148.
11. What isforcible entry or detainer ; and how,
of a chose in action by common law, and of a pre
tended right or title to land, by statute f*2 Hen. by several statutes, may it be suppressed and
punished? 148, 149.
VIII c. 9? 135, 136
8»7
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What ib the offence of going unusually
armed ; and how is it prohibited by the statute
■f Northampton, 2 Edw. III. c. 8 ? 149.
13. When is the offence of spreading false news
punishable, and how? 149.
14. How is the offence of pretended prophecy
punished by statute 5 Eliz. c. 15? 149.
15. In whom are challenges to fight punish
able, and how ; and what, by statute 9 Anne,
e. 14, if the challenge, or any atfault or affray,
arise on account of any money won at gaming ?
160.
16. What are libels which tend to the breach
of the peace ; what is a publication of them,
in the eye of the law; what if they be true,
and what if they be false ; what is the difference
between a libel in a civil action and a libel in a
criminal prosecution ; and what is the punishment
of criminal libels t 150, 161.
17. Though it hath been long held that the
truth of a libel is no justification in a criminal
prosecution, yet what general rule has the court of
king's bench laid down as to granting an informa
tion for a libel t 161.
CHAP. XII.— Of Offences against Public Trade.
1. Or what two degrees are offences against
public trade f 154.
2. What are the thirteen kinds of these of
fences ? 164, 156-160.
3. What is owling ; and what are its penalties,
by several statutes ? 154.
4. What is smuggling ; and how is it punished
by statute 19 Geo. II. c. 84? 164, 165.
5. What are the several species of fraudulent
bankruptcy taken notice of by the statute law;
and how are they punished? 166.
6. What, by statute 21 Jac. I. c. 19, if the
bankrupt cannot make it appear that he is dis
abled from paying his debts by some casual loss ;
and what, by statute 32 Geo. II. c. 23, and 38
Geo. III. c. 5, if a prisoner charged in execution
for debt (to what amount ?) neglect or refuse on
demand to deliver up his effects t 156.
7. What is the penalty for usury ; what if any
scrivener or broker take more than five shillings
per cent, procuration-money, or more than twelvepence for making a bond; and whet is enacted
on this subject by statute 17 Geo. III. c. 26?
156, 157.
8. What offences may be referred to the head
of cheating ; what is the general punishment for
all frauds of this kind if indicted at common law ;
and what frauds are punished by the statutes
83 Hen. VIII. c. 1 and 30 Geo. II. c. 24 ? 157,
158.
9. How are the three offences of forestalling,
rtgrating, and engrossing described by statute
6 & 6 Edw. VI. c. 14 ; and what is the general
penalty for these offences by common text 168,
169
10. What are monopolies; and how are they
punished? 169.
11. How are combinations among victuallers
oi artificers to raise the prices of commodities
punished by statute 2 & 3 Edw. VI. c. 15? 169,
160.
12. How is the offence of exercising a trade
without having served an apprenticeship pu
nished by statute 6 Elii. o. 4 ? 160.

13. What is enacted by several staintes it
Geo. II. and Geo. III. to prevent the sedaetioa
of our artists abroad, and the destruction of our
home manufactures ? ICO.
CHAP. XIII.—Of Offences against the Puhht
Health and the Public Police or Economy.
1. What are the two offences against the public
health of the nation? 161, 162.
2. What is enacted by statute 1 Jac. I. c. 31
as to any person infected with the plague, or
dwelling in any infected house ; and what is i _e
present law as to quarantine} 161, 162.
st.3.6 What
and 12is Car.
enacted
II. c.by25,statutes
\ 11 to61prevent
Hen. Hi
the
selling of unwholesome provisions and wine? 162.
nomyt
4. What
162.is meant by the public peace and eco
6. What are the nine offences against thepublic
peace and economy t 162-166, 169-171, 174.
6. What is enacted by the statute 26 Geo. II.
destine
c. 33 for
marriages
the prevention
t 162, 163.of the offence of elass7. What is bigamy, or more properlypolygamy;
what is its effect upon the second marriage; and
how is it punished by statute 1 Jac. 1. o. 11,
with an exception to what five cases? 163, 164.
8. How are wandering soldiers and mariners, or
persons pretending so to be, punished by statuu
39 Eliz. c. 17? 164, 105.
9. How are persons calling themselves Egyp
tians, or gypsies, now punished, by statute 23 Geo
III. c. 51 ? 167.
10. What are common nuisances; and of what
seven sorts? 167, 108.
11. Who may be indicted, and what shall be
equivalent to such indictment, for annoyances is
highways, bridges, and public rivers, whether by
positive obstructions or want of reparation ; and
what is a purpresiure t 167.
12. What if innkeepers refuse to entertain a
traveller without a very sufficient cause ? 167.
13. How may eares-droppcrs be punished ? 168.
14. How may a common scold (communis, rtxatriz)t 168.
16. Into what three clases are idle persons
divided, and how is each class punished by sta
tute 17 Geo. II. c. 5 ; and to what are persons
harbouring vagrants liable ? 169, 170.
16. What one sumptuary law against Ittxury
is still unrepealed ? 170.
17. What is enacted by statute 16 Car. II. e.
7 if any person by playing or betting shal' lose
tute
more9than
Anne,100/.
c. 14atenact
one time;
as to all
what
securities
does thegives
sta
for money won at play, if any person at one sit
ting
ing atloseplay
101.win
at piny,
the same
and ifsum;
any person
what by
doea
cheat
the
statute 13 Geo. II. c. 19 enact to prevent the
multiplicity of horse-races ; and what, by statute
18 Geo. II. c. 24, if any person win or lose at
play, or by betting, 10/. at one time, or 2lU
within twenty-four hourB? 172, 178.
18. Who are guilty of the offence of destroy
ing the game upon the old principles of thefortstlaw, and who by the game-laws ; and what an
the four qualifications for killing game, as they
are usually called, or, more properly, the ex
emptions from the penalties iufiictei by the
statute law? 174. 176.
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19. What are the punishments for unqualified j| 21. What is felonious homicide, »lJ of what
persons transgressing the game-laic) in what ways ; two kinds ? 188.
and how may those punishments be inflicted? 22. What is self-murder, or felo de se ; does it
admit of accessories ; when, and in whom, may
176.
20. What is enacted for the preservation of it happen, and when in a real lunatic? 189, 190.
23. How is self-murder punished ? 190.
game by statute 28 Geo. H. o. 12 ? 175.
24. What if a husband and wife be possessed
jointly of a term of years in land, and the hus
CHAP. XIV.—Of Homicide.
band drown himself ; and why? 190.
1. Or what three principal kinds are those 26. How do the two degrees of guilt in killing
ciimes and misdemeanours: which in a more pecu another divide the offence; and what is the dif
liar manner affect and injure individuals or ference between either division of it? 190.
26. How is manslaughter therefore defined ;
frivate subjects? 177.
2. Of crimes injurious to the persons of private and of what two branches is it? 191.
27. When is it voluntary manslaughter; and
subjects, what is the most principal and important ?
what circumstance makes it amount to murder ?
177.
3. Of what three kinds, and of what three de 191.
slaughter
28. In differ
what, from
therefore,
excusable
doeshomicide,
voluntary
se defen
man
grees of guilt, is homicide f 177, 178.
4. In what three cases is homicide justifiable ?
dendo''. 192.
178, 179.
6. What offence is it wantonly to kill the great
29. In what does involuntary manslaughter
differ from homicide excusable by misadventure?
est of malefactors ? 178.
(i. What if judgment of death be given by a 192.
judge not authorized by lawful commission, and 30. But what circumstances will make involun
execution be done accordingly ? 178.
tary manslaughter amount to murder? 192, 193.
7. What if even the judge execute his own 31. What is the punishment of manslaughter ?
judgment ; and what if an officer behead one who 193.
32. But is there not one specieB of manslaugh
is adjudged to be hanged, or vice versa? 179.
8. Of what six kinds are justifiable homicides, ter which is punished as murder by statute 1 Jac.
committed for the advancement of public justice? I. c. 8; and how is this statute construed? 193,
194.
179, 180.
9. But, in all these first five cases, what appa
33. How is murder defined, or rather desoribed,
rent necessity must there be on the officer's side ? by Sir Edward Coke ? 196.
34. What if a person be indicted for one spe
laO.
10. When is it lawful to kill any person who cies of killing, or for killing with one weapon,
a: nls a burglary; and what is the uniform and it proves to have been another? 166.
p
:[e that runs through all laws as to repel- 35. May a man be guilty of murder although
lii files by homicide ? 180, 181.
no stroke be struck by himself, or no killing
i >. What is Mr. Locke's doctrine on this sub primarily intended? 196.
ject, and how is it received by the commentator ?
36. Within what time after the stroke received
must the party die in order to make the killing
181, 182.
12. Wherein does excusable differ from jus murder? 197.
tifiable homicide; and of what two sorts is the 37. When is it murder to kill a child in its
mother's womb ; and what is enacted by the sta
former? 182.
13. In what cases does homicide per infortu tute 21 Jac. I. o. 27 as to a mother's concealing
nium, or misadventure, happen ? 182.
the death of her bastard child ; but what is now
14. In what cases, however, is the slayer required upon trials for this offence? 198.
guilty of manslaughter and not misadventure only ;
38. What constitutes malice prepense, malitia
but when are deaths in tilts or tournaments, box prsecogitala; and when is mulin express, and
ing, or sword-playing only misadventure? 183.
when implied, in law? 198-201.
15. What is homicide in self-defence, or se de- 39. Who are guilty of murder in deliberate
fendendo ; what is chance-medley, or t haud-medley ; duelling? 199.
and what must appear to excuse homicide by the 40. If two or more come together to do an
flea of self-defence? 183, 184.
unlawful act against the king'speace, and one of
16. What seems to be the true criterion to dis them kill a man, in whom is it murder? 200.
tinguish homicide upon chance-medley, in self-de
41. What if one intend to do another felony,
fence, from manslaughter in the lega! sense of the and undesignedly kill a third man ? 201.
42. Unless in what cases may it be taken for
word? 184, 185.
17. What civil and natural relations are com a general rule that all homicide is malicious ?
prehended under the excuse of se defendendo, 201.
43. What is the punishment of murder; and
and why ? 186.
18. Is there not one species of homicide se what is enacted on that subjeot by statute 25
defendendo where the party slain is equally in Geo. II. c. 37? 201, 202.
nocent with him who occasions his death ; and 44. What is petit treason (parva proditio) , and
upx/n what principle is this homicide excusable ? by what three ways may it happen, according to
186.
statute 25 Edw. III. e. 2 ? 203.
45. Of what crime is a servant guilty who kills
19. In what circumstances do the two species
of homicide by misadventure and self-defence agree ; his master whom he has left upon a grudge con
and what does the law's high value for the life ceived against him during service; and whom
■»f a man always intend? 186, 187.
[ is it petit treason in a clergyman to kill ? 203.
46. May a person indicted of petit treason b»
20. What is the penalty foi homicide? 188.
6«»
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guilty of manslauihter or mu-der; and
bow many witnesses are necessary in case of
petit treason t 204.
47. What is the punishment for petit treason,
and what in a woman, by statute 80 Geo. III.
c. 48? 204.
48. What is the punishment for the aiders,
abettors, and counsellors of petit treason t 204.
CHAP. XV.— Of Offence* against the Persons of
Individuals.
1. Of what two degrees of guilt axe other
offences against the persons of individuals ! 205.
2. What are the four felonies 1 205, 208 210,
216.
3. What amounts to mayhem, mayhemium; and
how is it punished by statutes 5 Hen. IV. c. 5,
87 Hen. VIII. c. 6, and 22 & 23 Car. II. c. 1, called
the Coventry act ? 205-207.
4. What is enacted by statute 9 Geo. L c. 22
as to the offence of maliciously shooting at any
person ? 207, 208
5. What is enacted by statutes 3 Hen. VII.
c. 2 and 30 Eliz. c. 9 as to the offence of forcible
abduction and marriage of a female, or, as it is
vulgarly called, stealing an heiress t 208.
6. What four things have been determined in
the construction of the first of these statutes;
what has been determined as to the will of the
woman : and what general rule of law may be
violated in punishing this offence f 208, 209.
7. What is enacted by the statutes 4 & 6 Ph.
and M. c. 8 and 26 Geo. II. c. 33 as to an in
ferior degree of the same kind of offence t 209,
210.
8. What is the crime of rape; and what is
enacted as to its punishment by statute 18 Eliz.
c. 7? 210, 212.
9. Who is presumed by the law incapable to
commit a rape ? 212.
10. Can a rape be committed upon a concubine
or harlott 212, 218.
11. What has been determined as to the com
petency and credibility of witnesses upon an in
dictment of rape ; and what has been now settled
as to hearsay evidence of the declarations of a
child who hath not capacity to be Bworn ? 213,
214.
12. What is the punishment for the crime
against nature t 216, 216.
13. What are the five inferior offences or misde
meanours against the personal security of the sub
ject-/ 216.
14. What are the public penalties for assault,
battery, and wounding ; what other ignominious
corporal penalties are inflicted in the case of as
saults with intent to murder, or to commit either
of the crimes last spoken of ; and, when both
parties are consenting to the last crime, what is
it usual to charge ? 216, 217.
16. What is enacted by the statute called articuli cleri, 9 Edw. II. c. 3, as to the offence of
beating a clerk in orders t 217, 218.
16. As to the public offence of false imprison
ment, how is the sending of any subject of this
realm a prisoner beyond the seas punished ;
what does the statute 43 Eliz. o. 18 declare as
to this kind of offence in the four northern
counties ; and how are inferior degrees of false
tmprisountrst punishable by indictment* 218.

17. What is kidnapping ; how is it punished at
common law ; and what does a clause of the sta
tute 11 & 12 W. III. c. 7 enact to prevent the
leaving of kidnapped persons abroad ? 219.
CHAP. XVI.—Of Offences against the Habitation*
of Individuals.
1. What are the only two offences that mor
immediately affect the habitations of individuals,
or private subjects 1 220.
2. What is arson (ab ardendo) T 220.
3. What is such a house as may be the subject
of arson t 221.
4. When is wilfully setting fire to one's ewa
house arson; and when a high misdemeanour t 221.
6. What if a landlord or reversioner set fire to
his own house of which another is in possession
under lease 7 221.
6. What amounts to the itirainy which con
stitutes arson ; and what is enacted by the sta
tute 6 Anne, c. 31 if any servant negligently set
fire to a house or outhouses f 222.
7. How is arson punished in whom ? 222, 223.
8. What is burglary, burgi latrocinium; what
may a man do to protect his house which he is
not permitted to do in any other case ; and how
is a burglar defined by Sir Edward Coke I 223,
224.
9. At what time must the burglary be com
mitted ; and what is held as to the light by which
it is committed ? 224.
10. What is Sir Edward Cuke's definition of
the place in which a burglary must be commi ted; and why does it not seem extensive
enough ; and when may a burglary be committed
in a barn, stable, or warehouse t 224, 225.
11. When is a lodging the mansion-house of the
lodger; and can burglary be committed in the
shop, parcel of another man's house, which I hire
to work or trade but not to lie in, or in a tent or
booth erected in a market or fair, in which I do
lodge ? 225, 226.
12. As to the manner of committing burglary,
what must there be to complete the offence; uid
what if a hole be broken one night, and the
same breakers enter the next night through the
same? 226.
13. In what cases may burglary be committed
without breaking, or loosing of fastenings t 226,
227.
14. What is sufficient to constitute the entry
which is burglarious ; and what is declared as to
the precedence of the entry and the burglary by
statute 12 Anne, o. 7? 227.
15. What is the law as to the intent of bur
glary t 227, 228.
16. How is burglary punished in whom? 228
CHAP. XVII.—Of Offences
perty. against Private Pro
1 . What are the three offences against privat*
subjects which more immediately affect their pro
perty, two of which are attended with a bread
of the peace t 229.
2. Into what two sorts is larceny, by con
traction for latrociny, latrocinium, distinguished
by the lawt 229.
3. When is simple larceny called grand, and
when petit, larceny f 229
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4. What is simple larceny f 220
5. In what cases may a carrier of goods com
mit the offence of larceny upon those goods?
280
6. What is enaeted by statutes 33 Hen. VI. o.
1 aDi 21 Hen. VIII. c. 7 in cases of servant* em
bezzling their master's goods* 230, 231.
7. What is the offence of embezzling goods of
which the offender had not the possession, but
only the care or use ? 231.
8. Under what circumstances may a man be
gunty of felony in taking his own goods? 231.
9. What is a sufficient asportation of goods to
constitute a larceny f 231.
10. Who are indemnified by the requisite to a
larceny that it must be felonious, that is, done
ammo furandit 232.
1 1 . Why can no larceny be committed, by the
rules of common law, of things that adhere to the
freehold; and why is the severance of them
merely trespass by common late; but in what
oases may the taking them away amount to
larceny f 232, 233.
12. And now, by statute 4 Qeo. II. c. 42, how
are what offences of this nature punished ; and
what is enacted by three statutes of Geo. III. as
to the offence of stealing any trees, roots, shrubs,
or plants ? 233, 234.
13. What instance of stealing out of mines is
punished by statute 25 Geo. II. o. 10 ; and how ?
234.
14. Why is it no felony to steal writings re
lating to a real estate ? 234.
15. Upon what footing are bonds, bills, and
notes put by the statute 2 Geo. II. o. 25 ; and
what is enacted as to embezzlements at the Bank
of England, South Sea Company, and post-office,
by statutes 15 Geo. II. o. 13, 24 Geo. II. c. 11,
and 7 Geo. III. o. 50? 234, 285.
16. When may larceny be committed of animals
ferse natursc; and what is enacted on this sub
ject by statutes 9 Geo. I. c. 22, 16 Geo. III. o.
30, and 5 Geo. III. o. 14? 235, 286.
17. Of what animals domitue naturte can larceny
be committed ; and what is enacted by statute
10 Geo. III. o. 18 as to dog-stealing 1 236, *235.
1 8. Con larceny be committed if the owner be
unknown? *235.
1 9. When only is stealing a corpse felony 1
*235.
20. How is simple larceny, whether grand or
petit, punished ; and how is the punishment for
the latter offence mitigated ? 238, 239.
21. But in what cases of simple larceny is the
benefit of clergy taken away by statute ; and why ?
238, 239.
22. What is mixed, or compound, larceny t 239.
23. What is larceny from the house ; in what
four domestic aggravations of larceny above the
value of twelvepenoe is the benefit of clergy
denied, and to whom ; in what two larcenies to the
value of five shillings, and in what one to the
value of forty shillings ? 239, 240.
24. Of what two sorts is larceny from the
person t 241.
25. How is the offence of privately stealing
from a man's person punished ? 241 .
26. What three requisites are there to the
offence of open and violent larceny from the
fervm, or robbery ; and how, and in whom, is it
■ow in all cases punished ? 241-243.

27. What is the malicious mischief which tht
law considers as a public crime t 243, 244.
28. What is enacted by statute 22 Hen. VIII.
c. 11 as to destroying the powdike in the fens
of Norfolk and Ely ; what offence is it to destroy
the sea-banks, river-banks, public navigations,
and bridges erected by virtue of many acts of
parliament ; what does the statute 43 Eliz. o. 18
enact for preventing rapine on the northern
borders, and what is blackmail; what is enacted
by the statutes 22 & 23 Car. II. c. 7 as to burn
ing or destroying corn, hay, &c, or killing cat
tle ; 4 & 5 W. and M. c. 23 as to burning on any
waste between Candlemas and midsummer; 1
Anne, st. 2, c. 9 and 4 Geo. I. c. 12 as to de
stroying ships to the prejudice of the owners
and insurers ; 12 Anne, st. 2, o. 18 as to damaging
ships in distress ; 1 Geo. I. o. 48 as to setting on
fire underwood ; 6 Geo. I. o. 23 as to defacing
the garments of persons passing in the streets ;
by the Waltham black-act, extended to what by
9 Geo. III. c. 29 ; by 6 Geo. II. c. 37 and 10
Geo. II. c. 32 as to the cutting down banks,
cutting hop-binds, or firing coal-mines ; 11 Geo.
II. c. 22 as to deterring buyers of corn, seizing
corn-carriages or horses, or spoiling corn; 28
Geo. II. c. 19 as to firing furze in any forest or
chase ; 6 Geo. III. o. 86 & 48 and 13 Geo. III.
c. 33 as to destroying trees or plants ; 9 Geo.
III. c. 29 as to the destroying mine-engines or
enclosure-fences ; and 13 Geo. III. c. 88 as to
destroying the Plate-Glass Company's property ?
243-246.
29. What is forgery, or the crimen falsi 7 247.
80. What forgeries have been capitally pu
nished by a multitude of statutes since the
Revolution, when paper credit was first esta
blished ? 248, 249.
31. What do several statutes of Geo. III.
enact as to forgeries of standard plate-marks,
frauds on the stamp-duties, counterfeiting the
Plate-Glass Company's seal, and forging the
superscription of a letter in order to avoid the
payment of the postage ? 248, 249.
82. What is enacted by statute 2 Geo. II. o.
25 as to the forgery of deeds, wills, notes, &c. ;
and by statutes 7 Geo. II. c. 22 and 18 Geo. III.
c. 18 as to acceptances of bills of exchange, or
the number or principal sum of any accountable
receipt for any security for money, or any order
for the payment of money for the delivery of
goods ? 249, 250.
CHAP. XVIII.—Of the Means of preventing Of
fences.
1. How may crimes and misdemeanours be pre
vented? 261.
2. In what does this security consist? 252,
258.
3. Who may demand it ; to whom may it be
granted; what is a writ called a tupplicavit; and
how ought feme-coverts and infants to find se
curity ? 253, 254.
4. In what four ways may a recognizance br
discharged? 254.
5. For what causes is a recognizance for the
peace grantable ; what is called swearing the
peace against another; and what if the party
do not find such sureties as the justice shall re
e ? 254, 256.
701
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702 may such recognizance be forfeited ;
whet, does a trespass upon the lands or goods
of another, and when do mere reproachful
woi iIb, forfeit such recognizance ! 256, 266.
7. Whom are the justices empowered by the
statute 31 Edw. III. c. 1 to bind over to their
good abearance, or behaviour, towards the king and
his people ; who are holden to be comprised under
the general words of this expression ; and what
if the justice commit a man for want of sureties !
260.
8 How may such recognizances be forfeited!
267.

miseions of oyer and terminer, and general yostdelivery, directed ; who are of the quorum, tmk
what are they empowered to do ? 270.
16. When are special commissions of oyer ana
terminer and gaol-delivery issued t 271.
17. Can a man act us judge, or other lawyer, in
these commissions, within his own county, where
he was born or has inhabited? 271.
18. When, and before whom, must the «w<
of general quarter sessions of the peace be held ,
and what is its jurisdiction and mode of pro
ceeding; is there any appeal from its orders
upon motion; and who has the custody oi ita
records or rolls! 271, 272
19. What other quarter sessions are kept in
t>flAP. XIX. —Of Courts of a Criminal Juris
most corporation towns; and in what one instance
diction.
only have they, by statute 8 & 9 W. III. c SO,
the same
of theauthority
county ; as
andtheforgeneral
what purposes,
quarttr « i»•1. Is discussing the method of inflicting pu sions
nishments, what two things are to be considered?
258.
both corporation towns and counties, is a special ox
2. Of what two natures are the several courts petty session held, by whom ? 272, 273.
Oi criminal jurisdictiont 268.
20. What is the sheriff's lourn, or rotation ; and
3. In what degree are these criminal courts in when is it held ? 278.
21. What is the court-leel, or view of frank
dependent of each other ; and why are they so ;
and which are the twelve public ones, ranking pledge ; when, and before whom, is it held;
them for this reason according to their dignity ! whence is its origin ; what is the jurisdiction of
both the sheriff's tourn and this court ; who an
258, 259, 2C1, 265, 268, 269, 271, 273-275.
4. Who are tried by the high court ofparliament, obliged to attend them ; what has occasioned
how, and for what offences ; and what is enacted them to grow into disrepute ; and where hath
by statute 12 & 13 W. III. c. 2 as to any plea of their business greatly devolved ? 273, 274.
pardon under the great nealt 259-261.
22. What is the object of the jurisdiction of
5. For what is the court of the lord high stew the court of the coroners! 274.
ard of Great Britain instituted ; how, and to
23. To what is the court of the clerk of ths
whom, is the oflice now granted ; what is the market incident ; what is the object of its juris
only plea a peer may plead in the court of king's diction ; whence is the officer called the clerk;
bench; what is the form of proceeding in case and what punishments has he authority to in
of a trial in the court of the lord high steward; flict? 275.
and what does the statute 7 W. III. c. 3 enact 24. What are the three private or special courts
as to the number of peers who shall vote on the of criminal jurisdiction ? 276, 277.
25. For what purpose was the court of the
trial t 261-263.
6. Where is the trial of an indicted peer pro lord steirard, treasurer, or comptroller of the king't
perly during the session of parliament ; and what household instituted by statute 8 Hen. VII. c. 14 ;
different authority lias the lord high steward when and what is the course of its proceeding* t 276.
he sits in the high courts ofparliament, and when I 26. For what purpose was the court of the
| lord steirard of the king's household, or. in his
he sits in his own courtt 263.
7. Have bishops a right to sit in the court of absence, of the treasurer, comptroller, and steward
the lord high steward; and what do they, in point of the marshalsea, erected by statute 33 Hen
VIII. c. 12 ; and what is the course of its pro
of fact ? 264, 265.
8. What is the cognizance of the crown side ceedings ! 276.
27. What is the jurisdiction of the criminal
of the court of king's bench; and what is the
effect of the coming of this court into any county ! courts of the two universities, or their chancellors'
courts ; what is the jurisdiction of the court of
265.
9. What was the court of 'tarchamber ; and the lord high steward of the university (of Oxwhither hath reverted all that was good and I ford, by charter of 7 June, 2 Hen. IV., con
salutary of its jurisdiction ? 266, 267.
j firmed by statute 13 Eliz. c. 29) ; by whom must
10. When was the court of chivalry a criminal ' he be nominated and approved ; ana what is the
court ; and what used to be its jurisdiction then ? course of proceeding when any indictment it
found against any person privileged by the
268.
1 1. What criminal cognizance has the court of versilyf 277, 278.
admiralty ; and what is the method of its trials
by statute 28 Hen. VIII. c. 16? 268, 269.
CHAP. XX. —Of Summary Convictions.
12. liefore whom, and when, are the court' of
oyer and terminer, and general gaol-delivery, held?
1. Into what two kinds are the proceedings in
269.
the courts of criminal jurisdiction divisible ? 2£>0.
13. By virtue of what five several authorities 2. What is meant by a summary procredtnj;
to the judges sit at what is usually called the and what are the three branches of summary
unlft, two of which are of a civil nature and proceedings! 280-283.
have been before explained ? 269.
3. By whom are all trials of offences andfrauds
14. Who are bound to attend the third, which contrary to the laws of excise and other branches
u tne commission of the peace f 270.
j of the revenue determined? 281.
16 To whoii. are the fourth and fifth c. nmis- j 4. What offences are punished in a summary
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mischievous
way by justices
effects
of thedoes
peace;
the and
system
to what
give three
rise? | prosecution ; and what if it be wantonly and
maliciously raised without cause? 293, J94.
9. What rewards and immunities are bestowed
281, 282.
6. What is the process of these nummary con on such as apprehend felons, by statutes 4 & 5
victions ; but what check has the common law W. and M. c. 8 and 8 Geo. II. c. 16, as to highway
thrown upon them which is now held to be an men; by statutes 6 & 7 W. III. c. 17 and 15 Geo.
II. c. 28 as to offenders against the coinage , fcy
absolute requisite to them ? 282, 283.
6. Of what two sorts are the contempt* which statutes 10 & 11 W. III. c. 23 and 5 Anne, c. 81
are immemorially punished in the summary way as to burglars; by statute 6 Geo. I. c. 23 as to
of attachment by the superior court* ofjustice t 283. helpers of others to their stolen goods, for re
7. Of what seven kinds are the principal in ward; by statutes 14 Geo. II. c. 6 and 15 Geo.
II. c. 34 as to sheep-stealers ; and by statutes
stances of either sort ? 284, 285.
16 Geo. returners
II. c. 16 and
from8 transportation
Geo. III. c. 15 ?as295.
to pre
8. Why is the attachment for the species of mature
contempt arising from the disobedience to any
rule or order of court by parties to any proceeding
not affected by a general act of pardon ; and
CHAP. XXII.—Of Commitment and Bail.
how may obedience, by statute 10 Geo. III. o.
60, be enforced against any person having pri
1. What is the justice before whom a prisoner
vilege of parliament ? 285.
is brought bound to do by statute 2 & 3 Ph. and M.
9 What does the statute of Westminster 2, e. 10 ; and in what cases only is it lawful totally
18 Edw. I. o. 39, ordain as to resistance of the to discharge him ? 296.
2. When must he be committed to prison ; and
process of the king's courts t 286.
10. What if the contempt be committed in the when ought bail to be taken ? 296, 297.
face of the court; and what is the course of 3. What offence is it by the common law, as well
proceeding in matters that arise at a distance ? as by the statute Westminster 1 and the habeas
286, 287.
corpus act, to refuse or delay to bail any person
11. What if the party refuse to answer the bailable ; and what is expressly declared as to
excessive bait by statute 1 W. and M. st. 2, c. 1 ?
interrogatories upon oath of the court t 287.
12. What if the party can clear himself upon 297.
oath; but what if he perjure himself? 287.
4. On the other hand, what if the magistrate
take insufficient bailf 297.
5. Upon what ten accusations are persons
CHAP. XXI.—Of Arrests.
clearly not admissible to bail by the justices t
1. Under what twelve general heads, following 298, 299.
each other progressively, may the regular and 6. Upon what three accusations do persons
ordinary proceedings in the courts of criminal ju seem to be in the discretion of the justices whe
risdiction be distributed ? 289.
ther bailable or not ? 299.
2. What is arrest ; who are liable to it in | 7. Upon what three accusations must persons
criminal cases ; what charges will justify it ; and be bailed upon offering sufficient security*
in what four ways may it be made ? 289.
299.
3. By whom may a warrant be granted, and in 8. But who may bail for any crime whatsoever,
what cases ordinarily ; upon what only should except only persons committed by whom ? 299
it be granted ; what is requisite to its legality ; 300.
what is a special, and what a general, warrant ; 300.
tody,
9. This
whatimprisonment
is the gaoler not
beingjustified
only forinsafe
doing?
cus
and when, by statute 24 Geo. II. c. 44, is the
officer who executes a warrant indemnified ? 290,
291.
4. Whither does a warrant from ajustice of the CHAP. XXIII.—Of cution.
the several Modes of Prose
teste'd,
tourt ofor king's
dated tbench
291. extend ; and where is it I
6. But what must take place before the war
rant of a. justice of the peace in one county can be
executed in another ; and what is enacted on
this subject by statute 13 Geo. III. o. 31 ? 291,
292.
6. By what five officers may arrests be exe
cuted withou. warrant ? 292.
7. When is any private person bound to make
an arrest, on what pain ; and what is he justified
in doing in order to such arrest; but what if
the arrest bi only upon suspicion? 293.
8 What is arrest by hue (from huer, to shout)
and cry (hutesium et clamor) ; what does the sta
tute of Winchester, 13 Edw. I. o. 1 & 4, direct
relative to this matter ; what is the foundation
of an action against the hundred in case of any
loss by robbery ; what does the statute 27 EUl.
c. 13 enact as to the sufficiency of hue and cry ;
and what that of 8 Geo. II. c. 16 if an officer re
fuse or neglect to make it ; by whom may it be
raised ■ what powers haa the constable in its

1. In what two ways are offenders prosecuted,
or formally accused ? 301.
2. By one of what two proceedings is the formet
way of prosecution t 301.
3. What is a presentment, properly speaking 1
801.
4. What is an inquisition of office ; and of what
two kinds? 301, 302.
5. What is an indictment T 502.
6. Of whom are the grandjury composed ; by
whom are they instructed, or charged; and what
evidence only are they to hear ? 802, 303.
7. In what case only can the grand jury in
quire of a fact done out of that county for which
they are sworn ; and what is enacted by the sta
tute 2 & 3 Edw. VI. c. 24 when a man is wounded
in one county and dies in another ; by statute 2
Geo. II. 21 if the stroke or poisoning be in
KnglaD'l and the death out of it, or vice versi ,
by several statutes of Hen. VIII. and Edw. VI.
where treason is committed out of the realm ; by
703
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two statutes
704 of Hen. VIII. as to offences against
the coinage committed in Wales ; by statute 83
Hen. VIII. c. 23 as to trial* for murder by the
king's special commission ; by statute 10 & 11 W.
III. c. 25 as to capital crimes committed in New
foundland; by statute 9 Geo. I. c. 22 as to offences
against the black-act; by statutes 8 Geo. II. c. 20
and 13 Geo. III. c. 84 as to felonies in destroying
turnpikes or river-works ; by statute 26 Geo. II. c.
19 as to stealing from vessels wrecked or in distress ;
by statute 12 Geo. III. c. 24 as to destroying the
king s ships out of this realm; and by statute 13
Geo. III. c. 63 as to misdemeanours committed in
India? 303, 305.
8. In what cases is the offence to complete in
two counties or parts of the kingdom, that the
otfcnder may be indicted in either ? 305.
9. What do the grand jury if, having heard
the evidence, they think the accusation ground
less ; may a fresh bill be preferred ; and what
do they if they be satisfied of the truth of the
accusation ? 305.
10. But what number of the grand jury must
agree in order to find a bill t 306.
1 1 . What three things must be precisely and
sufficiently ascertained in an indictment t 306.
12. What is enacted by statute 1 Hen. V. o. 5
as to the identification of the person; in what
case is a mistake in the time and place not held
to be material ; but when is it very material that
the indictment should name the time t 806.
13. In what crimes must particular words of
art be used which are so appropriated by law to
express the precise ideas which it entertains of
the offence that no other words, however syno
nymous they may seem, are capable of doing
it? 307.
14. In what cases, in indictments for murder,
need not the length and depth of the wound be
expressed ; and when is it necessary that the
thing which is the subject or instrument of the
offence should be expressed? 307.
15. By one of what two proceedings is the
method of prosecution without any previous find
ing by a jury f 308, 812.
16. What was the proceeding when a thief was
taken with the mainour ; and when does a simi
lar process remain to this day ? 307, 308.
17. Of what two sorts are informations ; and
what are the limitations of prosecutions upon
penal statutes, by statute 81 Eliz. o. 5 ? 808.
18. Of what two kinds are the informations
which are exhibited in the name of the king
alone; by whom are they respectively filed;
what are their respective objects ; and by whom
must they be tried, and by whom punished ? 308,
8oy.
19. But to what are these informations con
fined? 310.
20. What is enacted by statute 4 & 6 W. and
M. c. 18 as to informations exhibited by the
master of the crown-office ; but what as to informa
tions at the king's own suit, filed by the attorneygeneral? 311, 812.
21. Is there not still another species of in
formation! 812.
22. What is the method of criminal prosecution
which is merely at the suit of the subject by ap
peal ; and why has it fallen into disuse ? 812, 813.
23. What is the origin of an appeal ; and what
was a weregildt 318, 314.

24. What are the only two appeals now it
force? 314.
25. For what crimes against the parties them
selves may appeals be instituted; what is the
only crime against one's relation for which an
appeal can be brought; and by what relations
only can this be brought ? 314.
26. What if the wife marry again, before,
pending, or afterjudgment of her appeal ; whea
shall the heir, and when shall the wife, not have
the appeal; what if there be no wife, and the
heir be accused of the murder ; and within what
time, by the statute of Gloucester, must all ap
peals of death be sued ? 814, 815.
27. If the appellee be acquitted, can he be
afterwards indicted for the same offence ; and if a
man be acquitted on an indictment of murder, or
foundguilty, and pardoned by the king, what, is
strictness, ought to happen, by virtue of the sta
tute 3 Hen. VII. c. 1 ; but what if he have bees
found guilty of manslaughter on an indictment.
and have had the benefit of clergy and suffered
the judgment of the lawt 315.
28. What shall the appellor suffer, by rirtnt
of the statute of Westminster 2, if the appeUes
be acquitted ? 316.
29. If the appellee be found guilty, what judg
ment shall he suffer, with what remarkable dif
ference from the consequences of a conviction by
indictment f 816.
CHAP. XXIV.—Of Process upon an Indictment
1. Ir the offender have fled, or secrete himself,
in capital cases, or have not, in smaller misde
meanours,
sises or sessions,
been bound
may anover
indictment
to appear
be at
preferred
the atagainst him in his absence ; can he be tried
although he do not personally appear ; and what
is the express provision of statute 28 Edw. 111.
c. 8 ? 318.
2. What is the proper process to bring in as
offender, or an indictment for any petty misdemea
nour or on a penal statute f 818.
8. What if, by the return to such proem, it
appear that the parly hath lands in the county ,
and what if the sheriff return that he hath noa*
in his bailiwick t 318, 319.
4. But what happens on indictment* for treason
or felony ; and what is now the usual practice is
the case of misdemeanours f 819.
5. When shall the offender be put in exigent,
in order to his outlawry ; and what is the form
and consequence of this proceeding t 819.
6. What is the punishment for outlawries upon
indictments for misdemeanours ; but to what doe*
an outlawry in treason or felony amount? 319.
7. Who may arrest an outlaw, on a criminal
prosecution ; and when is the whole outlawry il
legal and may be reversed ? 820.
8. When may a writ of certiorarifacta* be had :
what is its effect ; and for what four purposes Is
this frequently done ? 320, 821.
9. At whose instance may a certiorari be
granted ; and when is it generally refused ? 3 ,;1
10. When, and how, must indictment* found by
the grandjury against a peer, or in places of ex
clusive jurisdiction, be delivered into the court
of parliament, or into that of the lord high *tew
ard,
tion?or321.
to the courts of such exclusive jurisdie-
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4. What is a plea to tiejurisaiclUm ; and when
may it be made ? 333.
5. When is a demurrer to the indictment in
cident to criminal cases ; what if the point of
law be adjudged against the prisoner ; and why
are demurrers to indictments seldom used ? 333,
334.
6. For what principally is a plea in abatement ;
but why, in the end, does little advantage accrue
to the prisoner by means of these dilatory pleas t
834, 335.
7. What are special pleas in bar ; of what foul
kinds as applicable to both appeals and indict
ments t 835.
8. Upon what universal maxim of the common
law is the plea of autrefoits acquit grounded ; is
an acquittal on an appeal a gcod bar to an indict
ment on the same offence, and vice versd, taking
into consideration what was enacted by the sta
tute 3 Hen. VII. c. 1 to prevent the practice of
not trying any person on an indictment of homi
cide till after the year and day within which
appeals may be brought were past, by which
time it often happened that the witnesses died or
the whole was forgotten ? 335, 330.
9. When, and of what, is the plea of autrefoits
convict a good plea in bar } 33G.
10. Of what is the plea of autrefoits attaint a
good plea in bar; and wherefore does it differ
from the former two pleas f 336.
11. But what four exceptions are there to this
general rule, wherein, cessante ratione, cessat et
ipsa lex; and from these instances what inva
riable requisite to the validity of a plea of autre
foits attaint may we collect ? 336, 337. '
12. What is one advantage that attends plead
ing a, pardon in bar or in arrest ofjudgment befort
sentence is past, which gives it by much the pre
ference to pleading it after sentence or attainder f
837.
18. Wherein do special pleas in bar differ in
criminalprosecutions and in civil actions, and why ;
and when a prisoner's plea in bar is found or ad
judged against him, what shall he have ; for
what is the only plea in consequence whereof
death can be inflicted ? 838.
14. In cases of what indictments can there be
no special justification put in by way of plea, and
why ; and why is the general issue not guilty, non
culpabilis or nient culpable, the most advantageous
plea for a prisoner t 338, 339.
15. How does the commentator explain the
abbreviations of "non cul.," which was formerly
used to be written upon the minutes when the
prisoner had pleaded not guilty, and " cul. prit.,"
the replication on behalf of the king, by which
issue was joined, and which, from the circum
stance of the clerk of the arraigns immediately
inquiring of the prisoner, " cul. prit, how wilt
thou be tried?" is commonly understood as if
CHAP. XXVI. Of Plea and Issue.
he had fixed an opprobrious name on the pri
1. What is the plea of the prisoner ; in what soner ? 339, 840.
16.asBut
to the
whatword
is prit
Mr. tJ. See
Christian's
his note conjeoto thij
oases does he plead; and of what five kinds is ture
the plea T 832.
2. What was the plea of sanctuary ; when chapter.
17. To what only has this form of inquiry
might a criminal claim sanctuary; what did it
•uperinduc* ; and when was the whole privilege reference at present ; what can be the only trio*
upon indictments since the abolition of ordeal;
abolished? 332.333.
8. Was there not another declinatory plea, and therefore what if the prisoner refuse to put
which was used to be pleaded before trial or con himself upon the inquest in the usual form? 840.
341.
viction 1 333.
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CHAF. XXV.— Of Arraignment and its Inci
dent:
1. What is arraignment (ad ralionem ponere;
in French, ad reson, or, abbreviated, i rune) ?
322.
2. Why is the prisoner called upon to hold up
ni- hand ; and what if he refuse to do so ?
823.
3. In what cases, by statute 1 Anne, c. 9,
may the accessory be proceeded against as if the
principal felon had been attainted ; and why ?
824.
4. One of what two circumstances is incident
to every arraignment t 324.
6. In what three cases is a prisoner said to
Hand mute 1 324.
6. What ought the court to do if the prisoner
■ay nothing ; and what if he appear to be dumb
ex visitations Dei, in which case, can judgment of
death be given against him ? 324, 825.
7. But what hath long been clearly settled if
he be found to be obstinately mute, in high treason,
petit larceny, and all misdemeanours ; and what,
by the ancient law, in appeals or indictments for
other felonies or petit treason t 325.
8. What was trina admonitio ; was the benefit
of clergy allowed to an obstinate mute; and what
was the sentence of peine (prisone) forte et dure t
825, 327.
9. Was the trial by rack ever attempted to be
introduced into England ? 326.
1U. To what did standing mute amount, in all
cases, by the common law ; did the prisoner derive
any advantage from suffering death by the sen
tence of peine forte et dure over that of judgment
upon trial; and what was enacted in abolition
of this sentence by statute 12 Geo. III. c. 20?
828, 829.
11. What is the consequence of the prisoner's
simple confession of the indictment f 329.
12. But what is confession by way of approve
ment; who is the approver or prover, probator,
and who is the appellee ; in what offences only
can an approvement be ; to what does it amount ;
and what if the appellee be acquitted ? 329, 330.
13. Why has the admission of approvements
been long disused by courts of justice ; and how
is all the good arising from the method of ap
provements provided for by several statutes in
the coses of coining, robbery, burglary, house
breaking, horse-stealing, and larceny to the value
of 5*. fpom shops, stables, &c, and by statute
29 Qeo. II. o. 30 in cose of metal-stealing f 330,
881.
14. What is the usual practice, too, of justices
of the peace as to admitting what is generally
termed king's evidence f 331.
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706 the prisoner has put himself upon upon the general issue, in any capital citmi, aaa
18. When
kit trial, (and in what words is this done ?) what upon what principle ? 856
19. But for what purpose do the judges never
does the clerk anBwer ? 341.
scruple to allow a prisoner counsel ; and what is
directed by statute 7 W. III. c. 3 and 20 Geo. 1L
CHAP. XXVIL— Of Trial and Conviction.
c. 30, lest this indulgence should be intercepted
1. What was trial by ordeal; of what two by superior influence, in the case of state cri
sirts ; and wha* when they were performed by minals t 355, 356.
20. In what five leading points, by several
deputy t 842, 343.
statutes and resolutions, has a difference beer
2. How was fire-ordeal performed 1 843.
8. How was water-ordeal ; and in what prac made between civil and criminal evidence t 856,
868, 869.
tice may relics of it be traced ? 843.
tion
21.ofWhat
the statute
hath been
7 W. holden
III. c. 3,in bythewhich
constrscit is
4. How was this trial abolished ? 845.
6. What was trial by the cortnedt 346.
6. In what criminal cases may the trial by enacted that the confession of the prisoner, which
battel be demanded ; what is the difference be Bhall not countervail the necessity of proof o«
tween this trial, on a writ of right, and on these treasons by two witnesses, must be in open court f
criminal cases ; and therefore who may counter 357.
plead and refuse the wager of battel, and compel 22. What two rules does Sir Matthew Hale lay
the other party to put himself upon the country ; down as to admitting presumptive evidence can
and when may the crime itself be sufficient cause tiously? 859.
Z3. What was declared by statute 1 Aunt,
of such refusal ? 846, 347.
7. Wherein do the oaths of the two combatants st. 2, c. 9 as to witnesses for the prisoner T 360.
24. What is the difference between the verdict
differ in waging battel upon appeals, and upon
in civil and criminal cases ? 860.
write of right t 347, 348.
8. When shall a peer be tried by the court of 25. What if the verdict be notoriously wrong;
parliament or the lord high tteward, and when by a and what hath been done in many instances
jury ; and in what two things only does the trial where, contrary to evidence, the jury have found
by these courte differ from the trial per patriam, the prisoner guilty f 861.
26. What if the juryfind theprisoner not guilty;
or by jury t 848, 349.
9. What is the sheriff's duty when a pritoner, but what is he said to be if the jury find him
on Mb arraignment, has pleaded not guilty, and, guilty t 861, 362.
27. In what two ways may conviction accrue !
for his trial, hath put himself upon the country,
which country the jury are ; what if the proceed 862.
28. When shall the prosecutor be allowed the
ings are before the court of king's bench, and then
where is the trial had ; and what before commis- expenses of prosecution and a compensation for
tioners of oyer and terminer and gaol-delivery t his trouble and loss of time, out of what ; und
when shall all persons appearing upon recogni
iOO, 851.
10. What is customary when persons indicted zance, or subpoena, to give evidence, be paid their
of smaller misdemeanours have pleaded not guilty charges, and an allowance for their trouble and
loss of time, by several late statutes ! 362.
or traversed the indictmentt 361.
29. When shall the prosecutor have restitution
11. In cases of high treason (except in coun
terfeiting the king's coin or seals, as much of the of his goods, by statute 21 Hen. VIII. c. II, out
latter act as relates to which is repealed by sta of what, and by what process T 362, 363.
80. Why does this writ of restitution reach the
tute 6 Geo. III. c 63) or misprision of treason,
what is enacted by statutes 7 W. III. c. 3 and stolen goods notwithstanding they have been
sold to a third person in market-overt ; when may
7 Anne, c. 21 ? 351, 852.
12. By whom, and what kind, may challenges the party robbed regain the goods without such
of jurors be made when the trial is called on ? writ of restitution; and what if the/e.'o»< be con
victed and pardoned, or be allowed his clergy t
352.
13. What are challenges for cause; and in cri 868.
minal, or at least in capital, cases, what other 81. When, and why, does the court permit the
species of challenge is allowed to the prisoner, defendant to speak with the prosecutor before judg
ment, and, if the prosecutor then declare himself
and for what two reasons ? 358.
14. What is enacted as to the denial of this satisfied, inflict but a trivial punishment ; but
privilege to the king, by statute 38 Edw. I. st. 4 ? when should this practice never be suffered, and
why ? 863, 864.
363.
16. But what is the boundary of the prisoner's
peremptory challenges by the common law; and
CHAP. XXVIII.—Of the Benefit of Clergy.
now does it deal with one who peremptorily chal
1. After trial and conviction, what if the
lenges beyond that boundary i 354.
16. But, by Btatute 22 Hen. VIII. c. 14, how principal intervening circumstance that sus
many peremptory challenges can any person ar pends or arrests judgment t 365.
raigned tot felony be permitted to make; and 2. In what had clergy, the privilegium cUricale,
what if the prisoner challenge more than that or, in common speech, the benefit of clergy, its
original ; and of what two principal kinds were
Lumber! 864.
17. May a tales be awarded in criminal prose the exemptions which were granted to the churekt
865.
cutions f 854, 365.
18. What is done when the jury is sworn, if 8. When was it finally settled in the reign of
Hen.
clergy
VI. tthat
866.theprisoner might claim his benefi
it be a cause of any consequence ; but when only of
■hall counsel be allowed a prisoner upon his trial,
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4. la process of time, who was accounted a
clerk, 01 clerieus; and what distinction wag there
fore drawn by statute 4 Hen. VII. o. IS, and
virtually restored, after a temporary abolition
by two statutes of Hen. VIII., by statute 1 Bdw.
VI. o. 12, which enacted what ? 367.
6. What became of the offender! after they
tad had the benefit of their clergy and were dis
charged from the sentence of the law in the
king's court* 1 868.
6. But what happened when, upon very hei
nous and notorious circumstances of guilt, the
temporal courts delivered over to the ordinary the
convicted clerk, absque purgation*facienda ? 869.
7. For avoiding these perjuries and abuses,
what does the statute 18 Eliz. a. 7 enact; and
how long did the law continue thus altered only,
by an indulgence to whom of the benefit of clergy
without the test ? 369, 870.
8. What was enacted by statute 6 Anne, c. 6
upon the considerations that learning was no
extenuation of guilt, and that the lenity of clergy
was an encouragement to oommit the lower de
grees of felony; in what cases did the statutes
4 Qeo. I. c. 11 and 6 Geo. I. c. 23 give the courts
a disoretionary power to commute the penalties
of burning in the hand, or whipping, for transpor
tation for seven years ? 370.
9. But now, by statute 19 Geo. III. o. 74, for
what have the judges a discretionary power to
commute the penalty of transportation (with
what exception?) ; what if the offenders escape a
first, and what if a second, time ; and for what
(with what exceptions?) may the court commute
the penalty of burning in the handt 371, 372.
10. To what persons is the benefit of clergy to
be allowed at this day ? 373.
11. For what crimes is the benefit of clergy to
be allowed ? 374.
12. What is declared by statute 28 Hen. VIII.
c. 15 as to the allowance of the benefit of clergy
in the marine law ? 373.
13. Unless what is clergy now allowable in
all felonies, whether new-created or by common
law? 373.
1 4. Where clergy is taken away from the prin
cipal, is it from the accessory t 873.
15. Where clergy is taken away from the
offence, is a principal in the second degree ex
cluded from his clergy ? 873.
16. Where it is taken away only from the
person committing the offence, are his aiders and
abettors excluded from the clergy? 373.
17. What are the consequences of allowing
this benefit of clergy, which affect the present
interest and future capacity of the party, whe
ther commoner and layman, or peer and clergy
man 1 874.
18. What does he forfeit by his conviction ;
and to what is he restored by the burning, its
substitute, or pardon t 374.
19. Of what felonies is he not discharged by
tli3 burning, its substitute, or pardon, by statutes
8 Eliz. c. 4 and 18 Eliz. c. 7 ? 874.
CHAP. XXIX.— Of Judgment and Us Conse
quences.
1. What, upon a capital charge, is the prisoner
asked by the court when the jury have brought
in their verdict guilty; and what happens in

case the the
meanour,
defendant
trial ofbewhich
foundhappens
guilt. ofin ahis
mw
ab
sence ? 875.
2. But, whenever he appears in person, what
may he offer in arrest or stay of judgment at
this period ? 375.
3. Is not a defective indictment aided by a ver
dict, as defectivepleadings in civil cases are ? 875.
4. What is the effect of a pardon when pleaded
in arrest of judgment ; and what when it is not
pleaded till after sentence f 376.
6. What if all motions in arrest of judgment
fail? 376.
6. Of what parts of capitaljudgments has the
humanity of tie English nation authorized an
almost general mitigation ? 876, 377.
7. How far is the punishment for every offence
ascertained by our English law ? 377, 378.
8. What has the bill of rights declared as to
fines and punishments ? 378, 379.
9. What has magna carta, c. 14, determined
concerning amercements for misbehaviour by the
suitors in matters of civil right ; and what has it
directed in order to ascertain this amercement t
379.
10. Who were affeerors ; what is the difference
between an amercement and a fine ; what is the
reason why fines in the king's courts are fre
quently denominated ransoms; and what is
holden where any statute speaks both offine and
ransom ? 379, 380.
11. Upon judgment of either of what two
things, on a capital crime, shall a man be said to
be attainted tattinctus, stained or blackened] t 880,
881.
12. What are the incapacities of a man at
taint t 880.
13. What is the great difference between a
man convicted and attainted? 381.
14. What are the two consequences of at
tainder? 881.
15. How is forfeiture twofold? 381.
16. How far backwards does forfeiture of real
estates relate ? 381.
17. What is forfeited from the wife, if the hus
band be attainted of treason, by the express pro
vision of statute 5 & 6 Edw. VI. c. 11 ; and if
the wife be so, shall the husband be tenant by the
curtesy of the wife's land? 381, 882.
18. But what if a traitor die before judgment
pronounced, or be killed in open rebellion, or
hanged by martial law ? 382.
19. In what consideration is the natural jus
tice of forfeiture, or confiscation of property,
founded? 382.
20. What is provided in certain treasons re
lating to the coin ; and, in order to abolish he
reditary punishment entirely, what was enacted
by statute 7 Anne, c. 21 ; and how was the ope
ration of the indemnifying clauses in this sta
tute still further suspended by statute 17 Geo.
II. c. 89 ? 384, 885.
21. What does the offender forfeit in petit
treason and felony ; and what is called the king't
year, day, and waste? 385.
22. Do these forfeitures actually take place ,
are they incident to a felo de se ; and how far
backwards do they relute ? 386.
23. To what two other instances besides those
already spoken of does the forfeiture of the pro
fits of land during life extend ? 386.
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24. When
708 does the forfeiture of good* and
chattel! accrue ? 386.
26. How is forfeiture for flight, on an accusa
tion of treason, felony, or petit larceny, now looked
upon ? 386, 387.
26. What three remarkable differences are
there between the forfeiture of lands and that of
foods and chattels, the second as to outlawry, and
the third as to its relation backwards ; but what
(particularly by statute 13 Eliz. c. 5) if a trai
tor's or felon's chattels be collusively, and not
bond fide, parted with, merely to defraud the
crown, and why ? 887, 888.
27. What are the consequences of corruption
of bloodl 888.
28. In what offences is corruption of blood
saved; what will be the virtual effect of the
statute of 7 Anne (the operation ofwhich is post
poned by the statute 17 Geo. II.) ; but why will
the corruption of blood still continue for many
sorts of felony f 889.
CHAP. XXX.—Of Reversal of Judgment.
1. In what two ways may judgments, with
their several consequences, be set aside ? 390.
2. By what three means may a judgment and
attainder be reversed ? 890-892.
3. For what may a j'udgment be falsified, re
versed, or avoided, without a writ of error; why
cannot these matters be assigned for error in the
superior court ; and when may a diminution of
the record be alleged ? 390.
4. Where does a writ of error lie, and for what
may it be brought ? 391, 392.
6. On what are writs of error allowed to re
verse judgment in case of misdemeanours ; and
how, in capital cases, to reverse attainders,
when by whom are they generally brought? 392.
6. When is an act of parliament to reverse the
attainder granted ; and how is its effect different
from that of a reversal by writ of error t 892.
7. What is the effect of falsifying or reversing
an outlawry; and wherein does it differ from
that of falsifying or reversing a judgment upon
conviction t 392, 393.
8. Upon the latter event taking place, what
if the parly's estates have been granted away by
the crown 1 393.
9. Is he liable to another prosecution for the
same offence t 393.
CHAP. XXXI.— Of Reprieve and Pardon.
1. What is a reprieve, from reprendre, to take
back ; and on what two accounts may it be T 894.
2. What is a reprieve ex arbitrio j'udicis; and
when may it be granted or taken off? 394.
3. What is the first case of reprieve granted
ex necessitate legis ; and what must thejudge direct
in case the plea ofpregnancy, in a woman capitally
convicted, be mnde in stay of execution ; when is
it a sufficient stay ; and how long ? 395.
4. What if the woman have once had the benefit
if this reprieve, and been delivered, and after
wards become pregnant again ? 395.
6. What is the second cause of regular re
prieve* 395, 396.
6. What is it the invariable rule to demand of
the prisoner when any time intervene? between
the attain i*r anil the award of execution; and

what if the party plead diversity of person, that
he is not the same that wag attainted, and the
like? 896.
7. When only, in these collateral issues, shall
time be allowed the prisoner to make bis de/emet
or produce bis witnesses ; and what is held as to
challenges of the jury by the prisoner f 896.
8. What is declared by statute 27 Hen. VIII
o. 24 as to pardon t 397.
9. What offences may the king pardon, except
ing what four ? 898, 899.
10. What restriction is there that affects the
prerogative of pardoning in case of parliameniarg
impeachments'! 899, 400.
11. What must be the form of a complete irre
vocable pardon ; and what will be the effect of a
warrant under the privy seal or sign-manual t 400.
12. What circumstance will vitiate the whole
pardon t 400.
18. Will a pardon of allfelonies pardon a com
victim or attainder of felony 1 400.
14. What is enacted by the statute 13 Ric II.
St. 2, o. 1 as to the pardon of treason, murder, or
rapet 400.
15. Under these restrictions, how is it a
general rule that a pardon shall be taken? 401.
16. What is a eonditional pardon t 401.
17. What is the difference between & pardon
by act of parliament, and by the king's charter of
pardont 402.
18. When has a man waived the benefit of his
pardont 402.
19. What discretionary power does the statute
5 & 6 W. and M. c. 18 give the judges of the
court over a criminal pleading pardon of felony t
402.
20. What is the effect of a pardon by the king »
402.
21. But what only can restore or purify the
blood, if the pardon be not allowed till after at
tainder ; yet when may the attainted1s son be his
heirt 402.
CHAP. XXXII.— Of Execution.
1. By whom must execution be performed ; and
under what warrant in the court of the lord high
steward, under what in the court of the peers in
parliament, and under what at the assisett 408.
2. Within what time is the sheriff to do exe
cution in the country ; but what is the form of
proceeding, and what is the warrant, in London,
and what if the prisoner be tried at the bar of,
or brought by habeas corpus into, the court of
king's bench t 404.
8. And, throughout the kingdom, what is
enacted by 25 Geo. II. c. 87 in case of murder t
404.
cution,
4. Canbythesubstituting
sheriff alterone
the death
manner
forofanother*
the exe
404.
5. May the king, or may he, remit any part
of the sentence t 405.
6. What if, upon execution of judgment to be
hanged by the neck till he is dead, the cranmal
revives? 406.
CHAP. XXXIII.—Of the Rise, Progress, and Gra
dual Improvements of the Laws of England.
1. What few points which bear a great affinity
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and re-iemblance to some of the modern doctrines
of our English law may be collected from Cresar's
mccount of the tenets and discipline of the an
cient Druids in Gaul, who were sent over to
Britain to be instructed ? 408.
2. Why is it impossible to trace out when the
several mutations of the common law were made ;
and whence the great variety of our ancient
established customs ? 408-410.
8. What did Alfred for the coruititution and
lautt 410, 411.
4. What was the Dane-lage, what the WeetSaxon-lage, and what the Mereen-laget 412.
6. What did Edgar; and what is the most
probable original of the common law t 412.
6. What nine may be reckoned among the
most remarkable of the Saxon laws? 412-414.
7. What five alterations in our laws did the
Norman invasion work? 415-418.
8. What did William Rufus; and what did
Henry I. ? 420, 421.
9. What did Stephen ? 421.
10. What did Henry II. ; and what four things
peculiarly merit the attention of the legal anti
quary in the reign of this king t 421-423.
11. What did Richard I. ? 423.
12. What did John and Henry III. ; and what
were he effects of magna carta and carta defo
rmal 428-426.

13. What did Edward I.; to what principal
fifteen general heads may the regulations of this
king be reduced ; and what is the best proof of
the excellence of his constitutions? 425-427.
14. What did Edwards II. and III. ? 428.
15. What was done from this time to that of
Henry VIL ; and what two things do we owe to
the civil wart and disputed titles to the crown t
428, 429.
16. What was done by Henry VII.? 429,
430.
17. What did the Reformation effect ; and what
was done with regard also to our civil polity by
Henry VIII. ? 430, 431.
18. What did Edward VI. and Mary? 481,
482.
19. What did Elizabeth for the religious liber
ties of the nation ; and what for the political *
432-435.
20. What did James I. ? 486.
21. What did Charles L ? 436-438.
22. What was done upon the reetoration at
Charles II. ? 438-440.
23. What has been done from the revolution in
1688 to the present time; and what have been
the chief alterations cf moment in the admi
nistration of private jistice during that period 1
440-442.
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Abatement of freehold, Hi. 167.
indictment, iv. 334.
nuisance, iii. 6.
writ, count, or suit, iii. 801.
plea in, iii. 301, iv. 884.
Abbey-lands, ii. 32, iv. 116.
molesting their possessors, it. 116.
Abbots, i. 165.
Abbreviations, iii. 823.
Abdication, i. 212, iv. 78.
Abduction of child, iii. 140.
heiress, iv. 208.
ward, iii. 141.
wife, iii.i.139.
women,
443.
or kidnapping, iv. 219.
Abearance, good, security for, iv. 251, 256.
Abeyance, ii. 107.
Abigei, iv. 239.
Abjuration, oath of, i. 368.
of the realm, iv. 56, 124, 332, 877.
Absolute powei of the orown, i. 260.
property, ii. 389.
rights and duties, i. 123.
Abstract of a fine, ii. 351, app. 15.
Accedas ad curiam, iii. 84.
Acceptance of bills, ii. 469.
Accession, property by, ii. 404.
Accessories, iv. 35.
after the fact, iv. 37.
before the fact, iv. 86.
when to be tried, iv. 323.
Accidents, where relieved against, iii. 481.
Accomplices, discovery of, iv. 830, 831.
Accord, iii. 15. when evidence, iii. 868.
Account-books,
cognizable in equity, iii. 437.
writ of, iii. 164.
Accroaching royal power, iv. 76.
.4c etiam. iii. 288, app. 18.
%ct of bankruptcy, ii. 477.
grace,
whenhow
pleaded,
passed,iv.i. 396.
184.
parliament, i. 85.
disobedience to, iv. 122.
how made, i. 181.
its ancient form, i. 182.
power, i. 186.
private, i. 86, ii. 344.
public, i. 85.
when binding on the crown, i. 261.
lction at law, iii. 116.
chose in, ii. 897.
a delicto,
contractu^
iii. iii.
117.117.
Ceodal, iii. 117.

Action at law, mixed, iii. 118.
personal, iii. 117.
plea to, iii. 303.
property in, ii. 396.
real, iii. 117.
Actual right of possession, ii. 196.
Additions, i. 407, iii. 302, iv. 806, 334.
Adherence to the king's enemies, iv. 82.
Adjoining county, trial in, iii. 888.
Adjournment of parliament, i. 186.
Admeasurement of dower, ii. 136, iii. 188
pasture, iii. 288.
Administration, ii. 489.
cum testamento annezo, ii. 604.
de bonis non, ii. 606.
durante absentia, ii. 603.
durante minors atate, ii. 603.
limited or special, ii. 606.
Administrator, ii. 504, iv. 428.
Admiralty causes, iii. 106.
oourt of, iii. 69, iv. 268.
Admission of a clerk, i. 890.
Admittance to copyholds, ii. 370.
Admittcndum clericum, writ ad, iii. 260.
Ad quod damnum, writ of, ii. 271.
Advertising for stolen goods, iv. 131.
Adultery, i. 441, iii. 139, iv. 66, 191.
Advocate, iii. 26.
Advocatus fieri* iii. 27.
Advowson, ii. 21, iv. 426.
jEquitas sequitur legem, ii. 880, iii. 441 .
Affectum, challenge propter, iii. 363, iv. 163
Affeerors of amercements, iv. 379.
Affidavit, in general, iii. 804.
Affinity, i. 434.
Affirmance of judgments, iii. 411*.
Age,
Affray,action
iv. 145.
suspended by, iii. 800.
of consent to marriage, i. 436.
persons how reckoned, i. 463, iv. 22.
Aggregate corporation, i. 469.
fund, i. 831.
Agistment, ii. 452.
Agnati, ii. 235.
Agnus Dei, &c, <v 1 16.
Agriculture, its original, ii. 7.
Aid-prayer, iii. 800.
Aids, feodal, ii. 68, 86, iv. 418, 419
parliamentary, i. 808.
Air, right to, ii. 14.
Albinatus jus, i. 872, 878.
Alderman, i. 116.
Alderney, island of, i. 106.
Alehouses, iv. 64, 167.
Alfred, his dome-book, i. 64, iv. 411.
Alias writ, iii. 288, app. 16, iv. 319.

INDEX.
713 ii. 287.
Approvement in felony and treason, Iv. 32V.
Alienation,
fine for, ii. 71, iv. 418.
of commons, ii. 84, iii. 240.
Approvers, iv. 880.
forfeiture by, ii. 268.
compelling prisoners to become, iv. 128.
Alien priories, i. 886, iv. 118.
Appurtenant common, ii. 33.
Aliens, i. 866, 371, ii. 249, 274, 293, iv. 111.
Arbitrary consecrations of tithes, t 113, ii. 2*
du.y, i. 816, 372, 874.
Arbitration, iii. 16.
Alimony, i. 441, iii. 94.
Archbishop, i. 166, 877.
Allegation, iii. 100.
Allegiance, i. 866, iv. 74.
Archdeacon, i. 883.
local, L 870.
his court, iii. 64.
Archdeaconry, i. 111.
natural, i. 869.
cath of, L 867, hr. 274.
Arches court, iii. 64.
dean of, iii. 66.
refusing it, iv. 116.
Areopagut, court of, iii. A65, iv. 169, 848.
withdrawing from, iv. 87.
Allodial property, ii. 47, 60.
Aristocraoy, i. 49.
Armed, being unusually, iv. 149.
Allodium, ii. 106.
Allowance of franchise, iii. 268.
Armies, i. 262.
Handing, i. 414, iv. 419, 439, 441.
pardons, iv. 401, 402.
writs of error, iv. 892.
Armorial ensigns, ii. 428, iii. 106.
Armour, &c, embezzling the king's, iv 101.
to bankrupts, ii. 483.
statutes of, i. 411.
Alluvion, ii. 261.
Arms and ammunition, exporting them i. 2Qt
Almanac, its authority, iii. 883.
right of having, i. 143.
Alteration of deeds, ii. 808.
Arraignment, iv. 822, app. 8.
Amended bill in equity, iii. 448.
incidents to, iv. 824.
Amendments at law, iii. 407, iv. 489.
Amercement, ii. app. 19, iii. 876, iii. app. 6, 6, Array, challenge to, iii. 859, iv. 352.
commission of, i. 411.
25, 26, iv. 879, 428.
Arrest of judgment, iii. 898, app. 11 , it. 37 1.
action for, iii. 169.
of persons, iii. 288, iv. 289.
American colonies, i. 108.
Ancestor, ii. 209.
seamen and soldiers, i. 424.
Ancestors, how numerous, ii. 208.
Arson, iv. 220.
Ancestral actions, iii. 186.
appeal of, iv. 814.
Animals, larceny of, iv. 286.
Articles of the navy, i. 420.
property in, ii. 6.
war, i. 415.
Animui furandi, iv. 230, 282.
Artificers, i. 407.
revertendi, ii. 892.
residing abroad, iv. 160*.
Annual parliaments, i. 188.
transporting them, iv. 160*.
Annuities, ii. 40.
At, Roman divisions of, ii. 462.
Ascendants excluded from inheilting, u. Sit
for lives, ii. 461.
/Asportation, iv. 281.
Annulum et baculum, investiture per, i. 878.
Assault, iii. 120, iv. 145, 216.
Annus luetui, i. 466.
Answer in chancery, iii. 446.
costs in action for, iii. 401.
Answer upon oath, iii. 100.
Assembly of estates, i. 147.
riotous or unlawful, iv. 146
Ancient demesne, i. 286, ii. 99.
Attentu patrie, dower ex, ii. 182.
Apostasy, iv. 48.
Apparel, excess in, iv. 171.
Assessments, i. 812.
Assets, ii. 610.
Apparent, heir, ii. 208.
by descent, or real, ii. 244, 802, 340.
right of possession, ii. 196.
personal, ii. 610.
Appeal by approvers, iv. 830.
Assignees of bankrupt, ii. 480.
how differing from writ of error, iii. 466.
Assignment of bankrupt's effects, ii. 48£
of arson, iv. 814.
of chose in action, ii. 442.
death, iv. 814, 424.
dower, ii. 185.
felony, iv. 814.
errors, iii. app. 25.
larceny, ib.
estate, ii. 826.
mayhem, ib.
reversions, iii. 168.
rape, ib.
Assigns, ii. 289.
treason, ib.
Assize, certificate of, iii 889.
prosecution by, iv. 812, 424.
commission of, iii. 59, iv. 269 424.
to parliament, iii. 464.
court of, iii. 58.
Rome, iv. 116, 421.
general, i. 148.
Appearance to actions, iii. 290.
grand, iii. 841, 861, app. 6, iv. 422.
day of the term, or return, iii. 278.
justices
of, iii. 69, iv 269.
Appellee on approvement, iv. 880.
killing them, iv. 84.
Appendant, advowson, ii. 22.
of bread,
arms, i.breaking,
411, ii. 66.
iv, 167.
common, ii. 88.
Appointment to charitable uses, u. 376.
rent of, ii. 42.
Appraisement, commission of, iii. 262.
turned into a jury, iii. 408.
Apprentice-fee, duty on, i. 824.
writ of, iii. 184, iv. 422.
Apprentices, i. 426, 427, iv. 160.
Association, writ of, iii. 59.
Apprenticii ad legem, iii. 27.
Assumpsit, express, iii. 158.
Appropriations, i. 884.
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Bank, misbehaviour of its officers, Iv. 281.
Bankrupt, ii. 471, iv. 481. 436.
Bankruptcy, ii. 286, 471.
cognizance of, iii. 428.
<
fraudulent, iv. 156.
for contempts, iv. 283.
Banneret, knigbt, i. 408.
Banns, i. 439.
in chancery, iii. 443, 444.
Bar of dower, ii. 136.
with proclamation, iii. 444.
writ of, iii. 280, app. 18.
plea in, iii. 806, iv. 336, 396.
Attachments, court of, iii. 71.
trial at, iii. 852, iv. 351.
Bargain and sale of lands, ii. 338, app. X
Attainder, ii. 251, iv. 380.
Bargemaeter, action against, iii. 166.
aot of, iv. 269.
Baron, i. 898.
Attaint, grand jury in, iii. 851, 404.
writ of, iii. 402, iv. 861.
and feme, i. 483.
Baronet, i. 408.
Attainted persons, ii. 290, iv. 380.
Attempt to rob, iv. 242.
Baronies of bishops, i. 166.
to Bteal fish, iv. 236.
Barretry, iv. 184.
Attestation of deeds, ii. 307, app. 1, 8, 12, 18. Barristers, i. 28, iii. 26.
devises, ii. 876.
Base fees, ii. 109.
services, ii. 61.
Attorney at law, iii. 26.
tenants, ii. 148.
action against, iii. 165.
Attorney-general, iii. 27.
Bastard, i. 454.
administration to, ii. 605.
information by, iii. 261, 427, it. 808.
Attorney, warrant of, to confess judgment, iii.
concealment of its death, iv. 198, 858
eigne, ii. 248.
897.
Aubaine,
Attornment,
droitii.de,72,L 288,
872, 290.
878.
incapacity of, i. 458.
maintenance of, i. 457.
Auditors
Averium,
Averment,
Audita querela,
in
ii.iii.account,
424.
809.
writ818,
of.
iii.iii.
iv.
164.405.
840.
punishment for having, iv. 66.
Bath, knight of the, i. 408.
Battel, trial by, iii. 887, app. 8, iv. 846, 418
422, 424.
Augmentation of vicarages and curacies, l. 888. Battery, iii. 120, iv. 216.
Aulnager,
Aula
Avowry,
regia,
iii.i.or275.
150.
regit, iii. 88, iv. 416, 422.
inspection of, iii. 888.
of a clergyman, iv. 217.
servant, iii. 142.
Bawdy-houses, iv. 29, 64, 167.
Aurum
Auter droit,
regime,
ii. i.177.
221.
Beaconage, suit for, iii. 108.
Beacons, i. 264.
Auter/oitt acquit, iv. 886.
Behaviour, good security for, iv. 261, 266, 402.
attaint, iv. 836.
Beheading, iv. 92, 876.
convict, ib.
Benefices, iv. 107.
Auter vie, tenant pur, ii. 120.
Benefit of clergy, iv. 833, 865, 413, 429, 441
Authorities in law, i. 72.
Benevolence, compulsive, i. 140, iv 486.
Award, iii. 16.
AyIt, writ of, iii. 186.
Berwick, i. 99.
part of England, ib.
Bachelor, knight, i. 404.
Betayle, writ of, iii. 186.
Bigamy, iv. 163.
Backing warrants, iv. 291.
Bill for patents, &c, ii. 846
Bail
below,
above,iii.iii.291.
290.
in equity, iii. 442.
parliament, i. 181.
common, iii. 287.
how passed, ib.
excepting
excessive, i.to,136,
iii. 291.
iv. 297.
of exceptions, iii. 872.
exchange, ii. 466.
in criminal cases, iv. 297.
indictment, iv. 802.
in error, iii. 410#.
Middlesex, iii. 286, app. 18
justifying or perfecting, iii. 291.
privilege, iii. 289.
refusing, iv. 297.
rights, i. 128, iv. 440.
special, iii. 287, app. 19.
or note, forging, iv. 247, 249
taking insufficient, iv. 297.
stealing, iv. 284.
to the action, iii. 290.
Billa vera, lv. 806.
to sheriff, iii. 290.
Bishop, i. 165, 377, 401.
Bailable or not, who, iv. 297, 298, 299.
certificate of, iii. 886.
Bail-bond, iii. 290, app. 19.
not electing or consecrating, i». lib.
Bailiffs, i. 845, 427.
right of, to try or be tried, as a peer, i. 401,
of hundreds, i. 116, 846.
iv. 264, 266.
Bailiwick, i. 844, ii. 88.
Bishoprics, nomination to, i. 878, iv. 108, 116,
Bailment, ii. 396, 451.
Bail-piece, iii. 291, app. 20.
416, 430.
Ballot for jurors, iii. 858.
Bissextile year, ii. 140.
Bilncarii, iv. 239.
Black act, iii. 161, iv. 144, 207, 285, 246.
Banishment, i. 137, iv. 877, 401
lead, stealing of, iv. 234.
maile. ii. 43, iv. 244.
1
Bank. i. 828.
m
Assumpsit, implied, iii. 159.
Assurances, common, ii. 294.
covenant for farther, ii. ap:>. 11.
Attachment
Atheling, i. against
199. witnesses, iii. 369.
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Blanch rent,
ru ii. 43.
B.asphemy, iv. 69.
Blanch-holding, ii. 48.
Blood corrupted, ii. 251, iv. 838
inheritable, ii. 246.
of the first purchaser, U. 220.
restitution in, iv. 402.
royal, i. 226.
whole and half, ii. 227.
Body corporate, i. 467.
how proteoted, i. 184.
politic, i. 467.
Boiling to death, It. 196.
Bona notabilia, ii. 609.
vacantia, i. 299.
Bond, ii. 340, app. 13, iii. app. 19 it. 442.
of arbitration, iii. 16.
tenants, ii. 148.
Bono et mala, writ de, iv. 270
Book of rates, i. 816.
Bnok-land, ii. 90.
Boolu and papers, production of, iii. 882.
popish, importing or selling them, iv. 116.
Borough, i. 114, ii. 82.
courts, iii. 80.
English, i. 75, ii. 83.
Borrowing, ii. 458.
Borsholder, i. 114, 866, iv. 413.
Botss, ii. 36.
Bottomry, ii. 467.
Bound bailiffs, i. 845.
Bounties on exportation, i. 316.
Bordeaux, mayor of, his certificate, iii. 334.
Bracton, i. 72, iv. 425.
Breach of close, iii. 209.
covenant, iii. 156.
duty, action for, iii. 165.
peace, iv. 142.
pound, iii. 146.
prison, iv. 130.
Brehon law in Ireland, L 100, iv. 313.
Brevia testata, ii. 307.
Bribery in elections, i. 179.
magistrates, iv. 139.
Bridges, i. 857, iv. 424.
annoyances in, iv. 167.
destroying, iv. 243.
British constitution, i. 50.
islands, i. 105.
Britons, antient, their laws, i. 68, iv. 408.
Britton, i. 72, iii. 408, iv. 427.
Brooke,
Brothels,i. frequenting,
72.
iv. 64.
keeping, iv. 29, 64, 167.
Bubbles, iv. 117.
Bugg<:ry, iv. 216.
Bulles, papal, iv. 106, 110.
Burgage, tenure in, ii. 82, iv. 419.
Burgescea in parliament, their election, i. 178.
Burglary, iv. 223.
Burial charges, ii. 508.
of ftlo de «, iv. 190.
Burning in the cheek, iv. 99, 370, 877.
in the hand, iv. 367, 869, 870, 372, 877, app. 4.
malicious, iv. 244, 245, 246.
the king's ships, 4c, iv. 102.
to death, iv. 93, 204, 216, 222, 376, 408.
Butlerage, i. 815.
By-laws, i. 476.
action on, iii. 160.

Calais, captain of, his certificate, til. 8*4.
Calendar of prisoners, iv. 403.
Calling the plaintiff, iii. 876.
Cancelling deeds, ii. 309.
letters-patent, iii. 46, 48.
wills, ii. 602.
Canonical obedience, iv. 106, 112, 208.
purgation, iii. 842, iv. 868.
Canon law, i. 14, 19, 79, 82, 83, iv. 421, 421
Canons of a church, i. 383.
of inheritance, ii 208.
1603, i. 83
Capacity of guilt, iv. 20.
to purchase or convey, ii. 290
Capiat ad audiendum Judicium, iv. 376
rupondendum, iii. 281, app. 14, iv. 818, 429
app. 8.
satisfaciendum, iii. 160, 414, app. 26
in withernam, iii. 129, 149, 413.
pro fine, iii. 898.
utlagatum, iii. 284, app. 17, iv. 320.
Capialur, judgment quod, iii. 398, app. 11.
Capita, distribution per, ii. 617.
succession per, ii. 218.
Capital punishment, iv. 9, 18, 236», 876 41S,
441.
Caption
Carnal
Carrier,
Cart-bote,
Captives,
Captures
Capite,
Caput lupinum,
knowledge
tenants
of
action
at
ii.ii.
indictment,
sea,
402.
85.against,
in,
iv.ii.of
ii.
320.
401.
infants,
60.iv.iii.351,
165
iv.app.
212.1.

Case, action on, iii. 52, 122, iv. 442.
reserved at nisi prius, iii. 378.
stated out of chancery, iii. 453.
Castigatory for scolds, iv. 168.
Castration, iv. 206.
Casu consimili, writ in, iii. 51.
proviso, writ of entry in, iii. 183.
Casual ejector, iii. 202, app. 7.
Cattle, malicious killing or maiming, iv. 2 n. 2*4
owner answerable for, iii. 164, 211, iv. 197
Causa
Caveat, matrimonii
iii. 98, 246.prmlocuti, writ of entry, &
183.
Cause, challenge for, iv. 353.
Causes of demurrer, iii. 315, app. 24.
Centenariut,
Centeni,
i. 117,
i. 116.
iii. 85.
Centumviri, iii. 315.
Certificate
Cepi corpus,foriii.costs,
288, iii.
app.214.
16, 18,
into chancery, iii. 453.
of assize, iii. 389.
of bankrupt, ii. 482.
poor, i. 364.
trial by, iii. 833.
Certiorari facia*, iv. 262, 265, 272, 820, Ut
Cessavit, writ of, iii. 282.
Cettio bonorum, ii. 473, 483
Cession of a benefice, i. 892.
Crstm que trust, ii. 328.
vie, ii. 123.
use, ii. 328.
Chains, hanging in, iv. 202.
Challenge of jury, iii. 859, iv Sc2
to fight, iv. 160.
Chamberlain, lord great, iii. 88.
Champerty, iv 135.
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Champions in trial by battel, Hi. 339, app. 4.
Chance, iv. 26.
Chancellor, his name and office, iii. 47.
lord, iii. 38, 47
killing him, iv. 84.
of a diocese, i. 382.
the duchy of Lancaster, iii. 78.
exchequer, iii. 45.
university, his court, iii. 88.
Chance-medley, iv. 184.
Chancery, oourt of, iii. 47, iv. 436.
Chapters, i. 882.
Charge to grand jury, iv. 303.
Charitable
commission
uses, of,
ii. 278,
iii. 428.
876.
Charities, cognizance of, iii. 427
informations for, ib.
Charter, ii. 295.
Charter of the king, ii. 846.
Charter-goTernments in America, i. 109.
Charter-land, ii. 90.
Chase, ii. 88, 416, iv. 415.
beasts of, ii. 38, 415.
Chastity, homicide in defenoe of, iv. 181.
Chattels, ii. 385.
personal, ii. 887.
real, ii. 886.
Chaud-medley, iv. 184.
Cheat, action against, iii. 165*.
Cheating, iv. 167.
at play, iv. 178.
Check, burning in, iv. 99, 870, 877.
Chester, county palatine of, i. 117.
courts of, iii. 78.
Chovisance, ii. 474.
Chichele, archbishop, vindicated, iv. 118.
Chief baron of the exohequer, iii. 45.
jnstioes, iii. 41.
justiciary of England, iii. 88, iv. 416.
rents, ii. 42.
tenants in, ii. 60.
Children, duties of, i. 458.
evidence of, iv. 214.
Chirograph, ii. 296.
of a fine, ii. app. 15.
Chivalry, court of, iii. 68, iv. 268.
its jurisdiction, iii. 108, iv. 268.
guardian in, i. 462.
tenure in, ii. 62.
Choic in action, ii. 397.
how assigned, ii. 442, iv. 441.
possession, ii. 389.
Christian courts, iii. 64.
Christianity, offences against, iv. 48.
part of the laws of England, iv. 59.
Church, burglary in, iv. 224.
larceny in, iv. 240.
marriage in, i. 439.
offences against, iv. 50.
or churchyard, affrays in, iv. 146.
rate, i. 896, iii. 92.
repairs of, iii. 92.
Churchwardens, i. 394.
Cinque porta, oourts of, iii. 79.
Circuits, iii. 59, iv. 422, 424.
Circumstantial evidonce, iii. 871.
Citation, iii. 100.
Citizens in parliament, their electors, i. 178.
City, corporations,
Civil
i. 116.
i. 470.
death, ii. 121.

Civil injuries, iii. 2
law, i. 14, 19, 79, 81, 88, iv. 421, 422
its study forbidden, i. 19.
liberty, i. 6, 126, 261
list, L 832, iv. 440.
state, i. 396.
subjection, iv. 28.
Clarendon, constitutions of, iv. 422.
Clausum /regit, iii. 209.
Clearing contempts in chancery, iii. 440.
Clementine constitutions, i. 82.
Clergy, i. 376.
averse to the common law, i. 19, 20.
benefit of, iv. 333, 866, 418, 429, 441
plea of, iv. 333.
prayer of, iv. app. 4.
Clergymen, beating them, iv. 217.
Clerical habit and tonsure, iv. 366.
Clerico admiittndo, writ de, iii. 412.
Clerk in office, i. 17.
in orders, i. 888, iv. 867.
of the market, his court, iv. 275
peace, iv. 272.
Clients, iii. 28.
Clipping the ooin, iv. 90.
Clothes, malicious destroying of, iv. 244
Clocks, when introduced, iii. 410.
Close, breach of, iii. 209
rolls, ii. 846.
Cloth,
wriU,stealing,
ib.
from the tenters, iv. 238
Coal-mines, setting fire to, iv. 245.
Coat-armour, ii. 306, iii. 106
Code of Justinian, i. 81.
Theodosius, i. 81.
Codicil, ii. 600.
Cognati, ii.236.
Cognizance, claim of, iii. 298, iv. 278.
Cognizance de droit, come ceo, &c, fine rar, u
852.
de droit tantum, fine tur, ii. 358.
in replevin, iii. 150.
of pleas, ii. 37.
wrongs, iii. 86.
Cognizee of a fine, ii. 851, iii. 167.
recognizance, ii. 841.
Cognizor of a fine, ii. 850, iii. 157.
recognizance, ii. 841.
Cognovit actionem, iii. 804, 897.
Coin, falsifying, 4c, iv. 84, 88, 90, 98, 120.
felonies and misdemeanours relating to, iv
98.
treasons relating to, iv. 84, 88, 90.
Coinage, instruments of, treason relative to, iv
90.
right of, i. 277.
Coke, Sir Edward, i. 72, 78.
Collateral consanguinity, ii. 204.
descent, ii. 220.
issue, iv. 396, app. 6.
warranty, ii. 801.
Collatio bonorum, ii. 617.
Collation to a benefice, i. 890.
Collative advowsons, ii. 22.
Collecting the goods of the deceased, ii. 510.
Colleges, i. 471.
their visitors, i. 482.
Collegia in the civil law, i. 469.
Colligendum bona defuncti, letters ad, ii. 605
Colonies, i. 108, ii. 7.
Colour in pleading, iii. 809.
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Combinations,
718 It. 159*.
Combuttio domorum, It. 874.
Commenda, i. 393, iv. 107.
Commerce, king the arbiter of, i. 278.
Commission of array, i. 411.
bankrupt, ii. 480.
lunacy, i. 806.
the peace, i. 851, iv. 270.
to examine witnesses, iii. 888, 438; 449.
take answers in equity, iii. 447.
Commitment of bankrupt, ii. 481.
persons accused, iv. 296.
Committee of council, i. 232.
parliament, i. 183.
peers out of parliament, iii. 56.
lunatio, i. 805.
Common appendant, ii. 83.
appurtenant, ib.
bail, iii. 287.
barretor, iv. 134.
because of vicinage, ii. 33.
bench, court of, iii. 87.
justices of, killing them, iv. 84.
disturbance of, iii. 237.
estate in, ii. 191, 899.
farrier, 4c., action against, iii. 165.
form, proof of will in, ii. 508.
in gross, ii. 84.
informer, iii. 161.
jury,
law,
guardian
corporation
dower
i.iii.68,by,
858.
67,
by,
ii.by,
It.i.182.
461.
411,
i. 472.
412.

Compounding other prosecutions, it. 136
Compulsion, iv. 27.
Compurgators, iii. 842, 348 iv. 368, 414
Concealment from the crown, iv. 436.
of bastard's death, iv. 198, 358.
Concettil, fine tur, ii. 353.
Conclusion of deeds, ii. 304, app. 1, 3, 12.
pleas, iii. 803.
Concord in a fine, ii. <)50, app. 14, iii. 167.
Condition, ii. 299, app. 8.
breach of, ii. 281.
ostate on, ii. 152.
in deed, ii. 165.
law. ii. 164, 166.
ot a aoiid, ii. 840, app. 18, iii. app. 20.
Conditional fees, ii. 110.
pardon, iv. 401.
Coneys, taking, killing, or stealing, iv. 235, 2tt
Confess and avoid, iii. 810.
Confession by prisoners, iv. 867.
of action, iii. 803, 897.
indictment, iv. 829.
Confcno, bill taken pro, iii. 444, 446
Confinement to the realm, i. 265.
Confirmation of bishops, i. 878, 880, iv. lib
lands, ii. 825.
Confiscation, i. 299, iv. 877.
Confusion, property by, ii. 406.
Conge detlire, i. 879, 882, iv. 421.
Conjugal right,*, restitution of, iii. 94.
subtraction of, iii. 94.
Conjuration, iv. 60, 436.
Conquest, Norman, i. 199, iv. 414, 415
or acquisition, ii. 48, 242.
nuisance, ir. 166.
victory, i. 108, 107.
Comangumeue /rater, ii. 232.
of estovers, ii. 85.
pasture, ii. 84.
piscary,
38.
Consanguinity, i. 434, ii. 202.
table of, ii. 203.
Conscience, courts, of, iii. 81, iv. 441.
turbary,
pleas,
court of,
iii.ib.
iii.
40. 87.
Consecration of bishops, i. 880, iv. 115.
Consequential damages, action for, iii. 164
court of, fixed at Westminster, i. 22, 28, iii. Conservators of the peace, i. 860, iv. 413
recovery,
right
prayer
89,
of,book,
ir.
ii.iii.424.
82.reviling
182, 198,of,iv.iv.429.
60.
of truce and safe-conducts, iv. 69.
Consideration of contracts, ii. 445.
of deeds, ii. 296, app. 2, 4.
Contideratum eit per curiam, iii. 89b
Comilium, or imparlance, iv. 364.
ton*
scold,
surcharge
seal, nombre,
tenant
i.iv.
in,
475.
168.
of,iii.
of
lands,
iii. 239.
237.ii. 191, app. 6.
Comimili earn, writ of entry in, iii. 188.
Consistory court, iii. 64.
Consort, queen, i. 219.
Conspiracy, iv. 186.
vouchee,
chattelsii.personal,
869, app.ii.18,
399.19.
action of, iii. 126.
Constable, i. 855, 411, iv. 292.
ways,
without
nttererii.of
stint,
85.
falseii.money,
84. iv. 100.
high, i. 110.
lord
hishigh,
court,i. iii.
855,68,iii.iv.88,268.
iv. 268.
Constitution, English, i. 60, 127, 144, 104- l'»
Commonalty, i. 403.
213, 217, 234, 237, iii. 60», iv. 489.
Commons, house of, i. 168.
Construction of deeds and wills, ii. 879.
Commonwealth, offences against, iv. 127.
Commorancy, iv. 278.
statutes, i. 87.
Communem legem, writ of entry ad, iii. 188.
Constructive treason, iv. 76, 85.
Comuetudinibut et tervitm, writ de, ui. 282.
Communion of goods, ii. 8.
Commutation of penance, iv. 106, 217, 276.
Consultation, writ of, iii. 114.
Compact, i. 45.
Consummate, tenant by curtesy, ii. 128.
Compassing the death of the king, Ac, iv. 76. Contempt against the king, iv. 121.
Compematio, iii. 306.
in law,
courtsiv.of283.
equity, iii. 443.
Competent witnesses, iii. 869.
Composition, real, for tithes, ii. 28.
Contenemeut, iv. 379.
with creditors, ii. 484.
Contentious jurisdiction, iii. 66.
Compound larceny, iv. 289.
Contettatio has, iii. 296.
Compounding felony, iv. 134
Contingent legacy, ii. 513.
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Contingent remainder, ii. 169.
trustees to support, ii. 171, app. 5.
uses, ii. 384.
Continual claim, ii. 316, iii. 176.
Continuances, iii. 316, app. 4, 11, 22, 24, 26.
with clause of niti prim, iii. 868.
Continuando in trespass, iii. 212.
Contract,
express,
of
implied,
action
marriage,
on,
ii.iii.442.
iii.154.
159.
i. 117.
439.

Corsned, trial by, iv. 846, 414.
Cosinage, writ of, iii. 186.
Costs, ii. 439, iii. 188, 899, app. 12, 26, 26
in equity, iii. 451.
no more than damages, iii. 400.
on not going to trial, iii. 357.
Covenant, iii. 166.
in a deed, ii. 304, app. 8, 10.
real, iii. 167.
to stand seised to uses, ii. 838.
writ of, ii. 850, app. 14, iii. 167
Covert-baron, i. 442.
original,
suit for,between
iii. 93. king and people, i. 238
Coverture, ib.
Councils of the king, i. 227.
■imple, ii.
special,
ib. 465.
Counsel, iii. 26.
action against, iii. 16t>.
Contractu, action ex, iii. 117.
for prisoners, iv. 856.
Convention of estates, i. 161, 152.
king'*, iii. 27.
parliaments, i. 152.
when silenced, iii. 29.
conventional estates for life, ii. 120.
Count, i. 117, 898.
Conversion, iii. 152.
in declaration, iii. 293, 295.
Conveyances, ii. 9, 298, 309, iv. 430.
Counterfeiting the king's coin, iv. 84,
Conviction,
summary, iv.
iv. 362.
280.
seals, iv. 83, 89.
Counterpart, ii. 296.
Convocation, i. 279.
Country, trial by the, iii. 849, iv. 849.
aourt of bishops in, iii. 67.
County, i. 117, iv. 411.
Coparceners, ii. 187.
court, i. 178, 843, iii. 86, iv. 411, 414, 4:4,
Copper coin, counterfeiting, iv. 100.
420, 422, 424, 441.
Copy of indictment, iv. 351.
of Middlesex, iii. 83.
record of indictment, iii. 126.
palatine, i. 117, iv. 431.
Copyhold,
not
for frank
forfeiture
of
life,
liableii.ii.tenure,
to
of,
97.
95,elegit,
ii.147,
284.
ii. iii.
iv.
100,419.
439.
149.
Court, i. 267, iii. 28, iv. 268, 414.
baron, ii. 90, iii. 38, iv. 411.
Christian, iii. 64.
hand, iii. 823.
leet, iv. 273, 411, 424.
turned
inheritance,
into frank
ii. 97.
fee, ii. 368.
martial, i. 416.
power to erect, i. 267, iii. 24.
Copyrights, ii. 405.
Courts, proBts of, i. 289.
Corn, grain, meal, &o., destroying, iv. 246.
Craven, iii. 340, iv. 848.
Corn-rents, ii. 822.
Credible witness, iii. 370.
Coinage, tenure by, ii. 74.
Crimes, iv. 1, 2, 5.
Corody, i. 283, ii. 40.
Criminal conversation, iii. 139
Coronation-oath, ancient, i. 235.
law, iv. 2.
modern, ib.
Cross bills, iii. 448.
Coronatore eligendo, writ de, i. 847.
causes, iii. 461.
exonerando. writ de, i. 848.
remainder, ii. 381.
Coroner, i. 346, iv. 292, 418.
sign of, in deeds, ii. 805.
his court, iv. 274.
Crown, descent of the, i. 191, iv. 418
Corporate counties, i. 120.
office, iv. 266, 808.
name, i. 474.
pleas of the, iv. 2.
Corporation,
act, iv. 68, i.439.
467, ii. 430.
Cucking-stool, iv. 168.
Cui ante divortium, writ of, iii. 188.
courts of, iii. 80.
Cui in vita, writ of, ib.
its dissolution, i. 485.
Cut prit, iv. 339.
Cumberland, theft in, iv. 238
duties, i. 479.
Curate, i. 393.
incidents and powers, i. 477.
itsprivileges
lands if dissolved,
and disabilities,
i. 484, i.ii. 476.
256.
his salary, iii. 90.
Curator of infants, &c, i. 460.
Corporeal hereditaments, ii. 17.
Curatores viarum, i. 858.
Corpse, stealing of, ii. 429, iv. 235*.
Curfeu, iv. 419, 420.
Corporis juris canonici, i. 82.
Curialitas, ii. 126.
juris civilis, i. 81.
Cursing, iv. 69.
Correction, house of, iv. 870, 871, 377.
Curtesy, tenant by, ii. 126
Corruption
of children,
scholars,
servants,
wife,
apprentices,
i. of444.
i.blood,
453,
452,
428,
i. 428.
iv.
468,
ii. 182.
251,
iv. 182.
iv. 888, 4 J, 438, Custody of idiots and lunaties, i. 808, iii 42 1
of temporalities, i. 282, iv. 421.
Custom, ii. 263, 422.
assurances by, ii. 865.
dower by, ii. 132.
general, i. 68, 73.
440.
heriot, ii. 422.
Corse-present, ii. 425.
of London, how tried, iii. 334.
W

Custom, 718
particular, i. 74.
how allowed, i. 78.
when legal, i. 76.
Customary freehold, ii. 100, 149.
tenant, ii. 147.
Customs on merchandise, i. 813, 317
Cuttuma antiqua live magna, i. 314.
parva et nova, ib.
Cutto* rotulorum, i. 849, ii. app. 1, iv. 272
Cutpurees, iv. 241.
Damage to things personal, iii. 158.
Damage-feasant, iii. 6.
Damages, ii. 438, iii. 187, 188.
Dane-lage, i. 65, iv. 412.
Darrein presentment, assize of, iii. 245.
Date of a deed, ii. 804, app. 1, 3, 12, 13.
Day in bank, iii. 277.
court, iii. 816.
of grace, iii. 278.
De bene ette, iii. 883.
De la pita belle, dower, ii. 182.
Deacon, i. 888.
Dead man's part, ii. 618.
Deadly feud, iv. 244.
Deaf, dumb, and blind, i. 804, ii. 497.
Dean and chapter, i. 882.
rnral, i. 883.
Deimery, rural, i. 112.
Death, appeal of, iv. 314, 424.
civil, i. 182.
judgment of, iv. app. 4.
Debet et detinet, action in, iii. 156.
Debt, ii. 464, iii. 154.
action of, iii. 154, app. 18.
on amercement, iii. 161.
by law, iii. 160.
escape, iii. 165.
judgment, iii. 160, 421.
on penal statutes, iii. 161.
information of, iii. 261.
public, i. 828, iv. 441.
Debtee executor, iii. 18.
Debtor, refusing to discover his effects, iv. 158.
Debts, priority of, ii. 511.
Deceit, action for, iii. 166#.
of, iii. 165*. 405.
on the case, in nature of, iii. 165*, 405.
Decennary, i. 115, iv. 262.
Deception of the king in his grants, i. 246.
Decisive oath, iii. 842.
Declaration, iii. 293, app. 7, 10, 21.
Declaratory part of a law, i. 64.
statutes, i. 86.
Declinatory plea, iv. 338, 866.
Decree in equity, iii. 451.
Decretals, i. 82.
Deeretum Oratiani, i. 82.
Dedimun potestatem, i. 862, ii. 851, iii. 447.
Deed, ii. 295.
Deed-poll, ii. 296.
Deeds, stealing of, iv. 234.
Deer-stealing, iv. 235, 239.
in disguise, iv. 144.
Default, judgment by, iii. 296, 396.
Defeasance, deed of, ii. 327, 842.
Defectum, challenge propter, iii. 362, iv. 862.
Defence, ii. app. 18, iii. 296, app. 8, 6, 10, 22.
Defendant, iii. 25.
Defensive allegation, iii. 100.
Definitive sentence, iii. 101.

Degrees,
Degradation
Deforcement,
Deforciant,
conferred
ii.ofiii.
350,
peers,
172.
by
app.i.the15,
402.
archbishop,
16, iii. 174.i 38 1

in writs
of
consanguinity,
of entry, iii.
ii. 206.
186.
how reckoned, ii. 206, 207, 224.
guilt, iv. 84.
Dehors, matter, iii. 387, iv. 390.
Delay of the law, iii. 423.
Delegates, court of, iii. 66, 69.
in academical causes, iii. 85.
Delictum, challenge propter, iii. 863, iv. ?oDeliverance, second, writ of, iii. 150.
Delivery of a deed, ii. 806, app. 8, 12, l9
Demand of lands, ii. app. 18.
Demandant and tenant, ii. app. 18.
Demesne lands, ii. 90.
Demesnes of the crown, i. 286.
Demi-mark, tender of, iii. app. 6.
Demise of the crown, L 188, 249.
Demi-vills, i. 116.
Democracy, i. 49.
Demolishing churches, houses, &c, iv 144
Demurrer,
book,
in
to
evidence,
equity,
iii.iii.
817.
iii.814,
iii.446.
872.
app. 23.

indictment, iv. 883.
Denial of rent, iii. 170.
Denizen, i. 374, ii. 249.
Deodand, i. 300.
Departure in pleading, iii. 810.
Depopulatio agrorum, iv. 874.
Depositions, iii. 888.
in ecclesiastical
chancery, iii.courts,
449. iii. 100.
Deprivation, i. 898.
Derelict lands, ii. 262.
Dereliction of property, ii. 9.
Derivative conveyances, ii. 824.
Descender, writ of formedon in, iii. 19a
Descent of lands, ii. 201, iv. 418, 42*
Descent of the crown, i. 193, iv 413
collateral, i. 194.
rules
lineal,
of, ii.
i. 193.
208.
tablo of, ii. 240.
Desertion, i. 415, iv. 102.
Detainer, forcible, iii. 179, iv. 148.
unlawful, iii. 151.
Determinable freehold, ii. 121.
Determination of will, ii. 146.
Detinet, action of debt in, iii. 156.
Detinue, action of, iii. 152.
Devastation, ii. 608.
Devise, ii. 378, iv. 480.
Devisee, liable to debts of devisor, ii S7r>
Die, eat sine, iii. 316, 899.
Diet, excess in, iv. 171.
Diets, i. 147.
Digests, i. 81.
Dignity of the king, i. 241.
Dignities, ii. 37.
Dilapidations, iii. 91.
Dilatory pleas, iii. 301.
Diminishing the coin, iv. 90.
Diminution of record, iv. 390.
Diocese, i. 112.
Direct prerogatives, i. 239.
Directory part of a law, i. 56
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Disabilities, it 377
Disability, pleu to, iii. 801.
Disabling a man's limbs or members, iv. 205,
206, 207.
statutes of leases, ii. 820, it. 482.
Disclaimer of tenure, ii. 275, iii. 233.
Discontinuance of action, iii. 29C.
estate, iii. 171.
Discovery by bankrupt, ii. 488.
of accomplices, It. 880, 331.
on oath, iii. 381, 437.
Discretionary fines and imprisonment, iv. 878.
Disfiguring, iT. 207.
Disguise, iv. 144.
Dismembering, punishment by, iT. 877.
Dismission of bill in equity, iii. 451.
Disorderly
persons, houses,
iT. 169. iv. 167.
Disparagement, ii. 70.
Dispensation from the king, ii. 272.
pope, ir. 115.
Dispensing power of the king, i. 142, 186, 842,
ir. 486, 440.
Dispossession, iii. 167, 198.
Dissection of murderers, iT. 202, 876, app. 4.
Disseisin, ii. 195, iii. 169.
at the party's election, iii. 170, 171.
warranty commencing by, ii. 802.
writ of entry tur, iii. 188.
Dissenters, Protestant, iT. 53.
Dissolution of parliament, i. 188.
distress, ii. 41, 42, 43, 452, iii. 6, 7.
excessive, iii. 12.
illegal, for crown debts, iT. 428.
infinite, iii. 231, 280, iT. 285, 818.
sale of, iii. 14.
second, iii. 12.
Distribution of intestate's effects, ii. 615, iv.
408, 424, 439.
Distringas in chancery, iii. 445.
detinue, iii. 413.
juratores, iii. 354.
to compel appearanoe, iii. 280, app. 14.
Disturbance, iii. 286.
of common, iii. 287.
franchises, iii. 286.
patronage, iii. 242.
religious assemblies, iT. 64.
tenure, iii. 242.
ways, iii. 241.
Disturber,
Diversity ofii.person,
278. plea of, It. 896.
Dividend of bankrupt's effects, ii. 487.
Divine law, i. 42.
Divine right of kings, i. 191, iv. 486.
tithes, ii. 25.
servioo, tenure by, ii. 102.
Divorce, 1. 440, iii. 94.
Do, ut Jet, ii. 444.
Jaeiat, ii. 445.
Docquet of judgment, ii. 611, iii. 897.
Doctrines, illegal, asserting or publishing, i. 160,
208, 217, iv. 91, 116, 123.
Dog, carrying, iv. 123.
Dogs, stealing them, iv. 235*.
&c, owner answerable for, iii. 164.
Dome-book of Alfred, i. 64, iv. 411.
Domesday-book, ii. 49, 99, iii. 831.
Dominion, ii. 1.
Domitm naturm, animals, ii. 390.
Donatio mortis cauta, ii. 614.

Donative
Done,
grant,
advowsons,
et render,ii.fine
28.tur, U 868
Donit,
Doublestatute
fine, ii.de,853.
ii. 112.
plea,
voucher,
iii. 308.
ii. app. 17.
Dowager, princess, iv. 81.
queen, i. 223, iv. 81.
Dower,
assignment
bar
by
ad ostium
common
of,ii.ii.129,
eeclesise,
136.
of,
law,
iv.ii.424.
ii.185.
ii.182.
132

justices
ex
de custom,
la pintof,patrit,
assensu
belle,
ib.
iii. 67.
ib.ii. 183.

unde nihil kabet, writ of, iii. 188
writ of right of, iii. 183, 194.
Draught for money, ii. 467.
Drawbacks, i. 316.
Drawing to the gallows, iv. 92, 376.
Droit droit, ii. 199.
Druids, their customs, i. 63, iv. 408.
Drunkenness, iv. 25, 64.
Duchy-court of Lancaster, iii. 78.
Ducking-stool, iv. 168, 877.
Duel, iv. 146, 185, 199.
Dues, ecclesiastical, non-payment of, iii. 89
Dum
Dukes,
fuiti. intra
397, 409.
setatem, writ of, iii. 188.
non compot mentie, writ of, ib.
Duodecimo manus, iii. 343.
Duplex querela, iii. 247.
Duplieatio, iii. 31Q.
Duplicity in pleading, iii. 808, 811.
Durante abtentia, administration, ii. 608.
minore atate, administration, ib.
Duress, ii. 292.
of imprisonment, i. 181, 186.
per minas, i. 181, iv. 80.
Durham, county palatine of, i. 117.
oourts of, iii. 78.
Duties of persons, i. 128.
of the king, i. 238.
Dwelling-house, iv. 224.
Ealdormen, i. 398.
Ear, loss of, iv. 146, 160, 206, 247, 377.
Earl, i. 116, 898.
marshal, his court, iii. 68, iv. 268
Earnest, ii. 447.
Eat inde sine die, iii. 816, 899.
Eavesdroppers, iv. 168.
Ecclesiastical
courts,
their iii.
cogniiance,
61.
corporations,
iii. 87,i. iv.
470276, 42b.
when separated from the oivil, iii. 62. <*
415, 421.
Eduoation of children, i. 460.
Edgar, king, his laws, i. 66, iv. 412.
Edward the Confessor, his laws, i. 66, it. il'i,
420.
Egyptians, iv. 165.
Election
Ejectment,
Ejectione of
firmsc,
action
bishops,
writ
of, i.of,
iii.877,
iii.
199,199.
iv.app.
116,7,421.
iT. 441.
magistrates, i. 340, It. 418, 427.
members of parliament, i. 170, 177.
Scots peers, i. 168, iT. 117
Elective monarchy, i. 192, iT. 418.
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Eleemosynary
720 corporations, i. 471.
Elegit, estate by, ii. 161.
writ of, iii. 418, iv. 426.
Elisors, iii. 355.
Eloignment, iii. 129, 149.
Elopement, i. 442, ii. 130
Ely, courts of, iii. 78.
isle of, i. 120.
Embargo, i. 270.
Embassadors, i. 253.
killing them, iv. 85.
violation of their privileges, iv. 70, 441.
Emblements, ii. 122, 145, 403.
Embowelling alive, iv. 92, 376.
Embracery, iv. 140.
Emperor, his authority, i. 242.
Emphyteusis, iii. 232.
Empson and Dudley, iv. 310.
Enabling statute of leases, ii. 819.
Enclosure, disseisin, by, iii. 170.
Endowment of vicarages, i. 387.
widows, ii. 135.
Enemies, i. 257, iv. 83.
goods, ii. 401.
England, i. 111.
Englescherie, iv. 195.
Enlarging
Engrossing,
Enlarger
English, law
I'estate,
statute,
iv.
proceedings
158.
ii.i.824.
87. in, iii. 322, iv. 441.

Estrays, i. 297, ii. 14.
Estreat of recognizance, &c, iv. 263.
Estrepement, writ of, iii. 226.
Evidence, iii. 367, iv. 366.
Ex officio informations, iv. 308.
Ex pott facto laws, i. 46.
Examination in chancery, iii. 449.
of bankrupt, ii. 481.
prisoners, iv. 296.
witnesses, iii. 872.
trial by, iii. 331.
Exceptio, iii. 810.
Exceptions, bill of, iii. 372.
to answer in ohancery, iii. 448.
Exchange, bill of, ii. 466.
deed of, ii. 828.
of goods and chattels, ii. 446.
lands, ii. 823.
Exchequer chamber, court of, iii. 66.
court of, iii. 44.
receipt of, ib.
Exoise, i. 318.
hereditary, i. 289.
offences against, how tried, iv. 281.
Exclusion-bill, i. 210.
Excommunication, iii. 101.
Excommunicato capiendo, writ de, iii. 103
. deliberando, writ de, ib.
Excusable homicide, iv. 182.
Executed contract, ii. 443.
estate, ii. 163.
Euquiry, writ of, iii. 898.
fine, ii. 853.
Entails,
Entries,
Entry,
Enseint,iii.ii.
books
5,112,
169.
174.
of,iv.iii.427,
368,431.
369.
remainder, ii. 168.
Execution, civil, iii. 412, app. 25.
criminal, iv. 403.
award of, iv. 263, 403, app. 6.
forcible, iii. 179, iv. 148.
plea in bar of, iv. 396.
on lands, ii. 812.
precept of, iv. 408.
tolled by descent, iii. 176, 177
rule for, iv. 404.
writ of, iii. 180, ii. app. 17.
varying from judgment, iv. 17*. 104
Equity, i. 61, 91, iii 60, 429.
warrant of, iv. 404, app. 6.
and law, courts of, how distinguished, iii.
writ of, iv. 403, app. 7.
429, 436, iv. 442.
of uses,
devises,
ii. 333.
ii. 876.
courts, history of, iii. 60, iv. 430.
practice of, iii. 442.
process of, iii. 279, 412.
of redemption, ii. 169.
Executive power, i. 190.
statutes, iii. 481.
Executor, ii. 503.
reserved, iii. 453.
de eon tort, ii. 607.
Bide of the chancery, iii. 50.
of executor, ii. 506.
exchequer, iii. 45.
his own wrong, ii. 607.
Error,
Eriach,costs
iv. 313.
in, iii. 400, 410*, app. 25.
Executory contract, ii. 443.
devise, ii. 173, 834.
writ of, iii. 407, app. 21, iv. 891.
estate, ii. 163.
where prosecuted, iii. 410*, 411*, iv. 891.
remainder, ii. 169.
Escape, iii. 290, 415, iv. 129.
Exemplification, ii. app. 17.
action for, iii. 165.
Exemptions from tithes, ii. 28.
assisting in, iv. 131.
Eicheat, i. 302, ii. 11, 72, 89, 244, iv. 888, 418, Exigent, writ of, iii. 288, iv. 819.
Exigi facias, writ of, iii. 288, app. 16, iv SH
418.
Exile, i. 137, iv. 877.
writ of, iii. 194.
Expectancy, estates in, ii. 168.
Escrow, ii. 307.
Expenses of prosecution, iv. 862
Esonage, ii. 74, iv. 422.
witnesses, iii. 869, iv. 862.
Esplees, ii. app. 18, iii. app. 3.
Exportation of wool, &c, iv. 154, 428
Esquire, i. 406.
Express condition, ii. 154.
Essoign, iii. 277.
. contract,
malice, iv.ii.198.
448, iii. 154
day of the term, iii. 278.
Estate in lands, ii. 103.
Estates of the kingdom, i. 155.
warranty, ii. 301.
Extendi facias, iii. 420.
Estoppel, ii. 295, iii. 808.
Extent, writ of, ib.
Kttoveriit habendis, writ de, i. 441.
Extinguishment of estates, ii. 826.
Estovers of a wife, ib.
Extortion, iv. 141.
common of, ii. 35.

INDEX
Kxtra-parochial places, i. 114.
tithes, i. 284.
Extravagants, i. 82.
Eye, putting out, iv. 206, 20f
Kyro, chief justice in, iii. 72.
justices in, iii. 58, iv. 422, 42k
killing them, iv. 84.
Facio, ut da, ii. 445.
facias, ii. 444.
Facto, king de, i. 204, 870, iv. 77.
Factor, i. 427.
Factorship, cognizable in equitj, iii. 437.
Fair, i. 274, iii. 218.
False imprisonment, iii. 127, iv. 218.
action of, iii. 138.
judgment, writ of, iii. 34, 407.
news, iv. 149.
return, action for, iii. Ill, 165.
verdict, iii. 402, iv. 140.
weights and measures, iv. 169.
Falsi crimen, iv. 89, 185, 167, 247.
Falsifying attainder, iv. 390.
coin, iv. 84, 88, 90, 98.
judgment, iv. 890.
Fame, good or ill, iv. 256, 299.
Farm, ii. 318.
Farrier, common, action against, iii. 165.
Favour, challenge to, iii. 863.
Fealty, i. 366.
oath of, ii. 45, 63, 86.
Fear, putting in, iv. 242.
Fee, ii. 45, 104, 106.
after a fee, ii. 834.
ecclesiastical, iii. 90.
farm-rent, ii. 48.
simple, ii. 104, app. 1, 6.
tail, ii. 112, app. 6.
Fees to counsel, iii. 28.
Feigned issue, iii. 452.
Feh de se, ii. 499, iv. 189.
Felon, ii. 499.
Felonious homicide, iv. 188.
Felony, ii. 284, iv. 94.
appeal of, iv. 814.
compounding of, iv. 134.
misprision of, iv. 121.
punishment of, iv. 98, 216, 222.
Feme covert, i. 442, ii. 292, 497.
Feodal actions, iii. 117.
tenures,
amongii.the44,Saxons,
iv. 418.iv. 413.

Fiction in law, iii. 43, 101
Fictitious plaintiff, iv. 134.
Fldei commissum, ii. 827.
Fidejussors, iii. 108, 291.
Fief, ii. 45.
d'haubert, ii. 62.
fieri facia), writ of, iii. 417, app 27
feci, iii. app. 27.
Fifteenths, i. 809.
Filial portion, ii. 619
Final decree, iii. 452.
judgment, iii. 898.
Finding of indictments, iv. 805.
things personal, ii. 9.
Fine for alienation, ii. 71, 89.
endowment, ii. 136.
misdemeanours, iv. 377, 878.
in copyhold, ii. 98.
of lands, ii. 118, 848, iii. 167, 174, iv. *M.
429.
executed, ii. 353.
reversal
iii. 166*.
of, when levied of oopyholds, ii. 368,
tur done, grant, et render, ii. 853.
cognizance de droit, come ceo, &c, ii. 352,
app. 14.
tantum, it 858.
Finesconcessit,
and forfeitures,
ib.
when grantable, iii 268,

iv. 879.
Finger, disabling, iv. 205.
Fire, negligence of, i. 431, iv. 222.
Fire-bote, ii. 85.
Fire-ordeal, iv. 342.
Fire-works, iv. 168.
First-fruits, i. 284, ii. 67, iv. 107.
Fish, royal, i. 222, 290.
stealing, in disguise, iv. 144, 236.
or attempting to steal, iv. 236.
Fishery, common of, ii. 84.
free, ii. 89, 417, iv. 424.
several, ii. 39.
Fish-pond, destroying, iv. 246.
Fitzherbert, i. 72, iii. 183.
Fleets, i. 262, iv. 419.
Fleta, i. 72, iv. 427.
Flight, iv. 887.
Flotsam, i. 298, iii. 106.
Foenus naulicum, ii. 468.
Folk-land, ii. 90, 92.
Foot of a fine, ii. 851, app. 15.
Force, injuries with and without, iii. 118
when received in England, ii. 48, iv. 418,
when repellable by death, iv. 181.
Forcible abduction and marriage, iv. 208
418.
entry
and detainer, iii. 179, iv. 148.
Feoffment, ii. 310, app. 1.
Feorm, ii. 318.
Foreclosure, ii. 159.
Foreign bill of exchange, ii. 467.
Feudatory,
Ferm
Ferry,
Fetters,
Feudum
Feud,naturse,
ii.iii.
antiquum,
iv.45.219.
ii.
300,
animals,
53.322.
ii. 212,
ii. 890.
221
coin, forging it, iv. 89, 99, 120.
county, indictment in, iv. 308.
dominions, i. 110.
prince, pension from, iv. 122.
service, iv. 101.
Forest, i. 289, ii. 14, 88, 414.
apertum, ii. 245.
honorarium, ii. 66, 215.
courts, iii. 71.
improprium, ii. 68.
lawB, ii. 416, iii. 78, iv. 415, 420, 421 , 428,
432, 487.
individuum, ii. 216.
maternum, ii. 212, 248.
Foresta, carta de, iv. 428, 425.
Forestalled disseisin by, iii. 170.
novum, ii. 212, 221.
Forestalling, iv. 158.
held ut antiquum, ib.
Foretooth, striking out, iv. 205.
paternum, ii. 243.
Forfeiture, i. 299, ii 153, 207.
proprium, ii. 68
Vol. IL—4«
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forfeiture722for crimes, iv. 377. 881, 418, 424.
of goods
copyholds,
and chattels,
ii. 284. ii. 420, iv. 886.

General issue, iii. 305, iv. 838.
legacy, ii. 612.
occupancy, ii. 268.
sessions, iv. 272.
statute, i. 86.
tail, ii. 118, app. 6.
verdiot, iii. 878, iv. 361.
warrant, iv. 291.
Gentlemen, i. 406, 406.
Gift of chattels personal, ii. 441.
real, ii. 440.
lands and tenements, ii. 316.
Oilda mercatoria, i. 478
Glanvil, i. 72, iv. 421
Gleaning, iii. 212.
God and religion, offences against, iv. 48Qood behaviour, security for, iv. 261, 25C
consideration, ii. 297.
Government, contempts against, iv. 128.
its original, i. 48.
Grand assize, iii. 841, 861, app. 6, iv. 422
Cousiumier of Normandy, i. 106.
juror, disclosing evidence, iv. 126.
jury,
in attaint,
iv. 802, iii.
app.851,
2. 404.

lands, ii. 267, iv. 881.
Forgery, iv. 247.
Forgiveness, by the prosecutor, iv. 864.
Forma pauperis, iii. 400.
Formedon, writ of, iii. 191.
Forms of law, unalterable, i. 142.
Fornication, iv. 66.
Forts and castles, i. 268.
Fortune-tellers, iv. 62.
Forty days' court, iii. 71.
Founder of a corporation, i. 480.
Foundling-hospitals, i. 181.
Franchise, ii. 87.
allowance of, iii. 268.
disturbance of, iii. 286.
royal, i. 802,
Frankalmoign, ii 101.
Franked letters, i. 828.
Frank-marriage, ii. 115.
Frank-pledge, i. 115, iv. 262
view of, iv. 278.
Frank tenement, ii. 104.
Frank tenure, ii. 61.
larceny, iv. 229.
Prater consanguineus, ii. 282.
serjeanty, ii. 78.
Fraud,
uterinus,
civil,ib.where cognizable, iii. 481, 437, 439. Grants, ii. 9.
of chattels personal, ii. 441.
criminal, iv. 169.
real, ii. 440.
lands and tenements, ii. 317.
Frauds and perjuries, statute of, i. 418, ii. 161,
269, 297, 806, 837, 842, 864, 876, 448, 466,
the king, ii. 346.
600, 601, 616, iii. 169, 421, iv. 489.
Great
sealcounterfeiting
council,
of the king,
i. 147.
it,
ii. iv.
846,88.iii. 47.
Fraudulent deeds, ii. 296.
devises, ii. 878.
Fraunk-ferme, ii. 80.
tithes, i. 888.
Gregorian code, i. 81.
Free-bench, ii. 182.
fishery, ii. 89, 417.
Gross, advowson in, ii. 22.
common in, ii. 84.
services, ii, 60.
socage, ii. 79.
villein in, ii. 93.
warren, ii. 88, 417, iv. 416.
Guardian ad litem, iii. 427.
Freehold, ii. 104.
and ward, i. 460.
leases, ii. 120, 818.
at common law, i. 461.
Fresh suit, i. 297.
by custom, i. 462.
Fruit, stealing of, iv. 283.
nature, i. 461.
Full age, i. 468.
statute, i. 462.
Fumage, i. 826.
for nurture, i. 461.
in socage,
chivalry,ii. i.88.
462, ii. 67.
Funds, publio, i. 831.
Funeral-expenses, ii. 608.
Furandi animus, iv. 280, 282.
testamentary, i. 462.
Guernsey, island of, i. 106.
Futuro, freehold in, ii. 144, 166.
Gunpowder, hindering its importation, iv. !
Qage, iii. 280, app. 4.
keeping or carrying it illegally, iv. 118.
estates in, ii. 157.
Gypsies, iv. 165.
(feme, ii. 14, 895, 408, 410, iv. 416.
destroying of, iv. 174.
Habeas corpora juratorum, iii. 864.
laws, iv. 174, 416.
corpus, i. 185.
selling of, iv. 176.
act, i. 128, iii. 185, iv. 488.
Gaming, iv. 171.
ad deliberandum, iii. 130.
faciendum el recipiendum, ib.
houses, iv. 167, 171.
Gaol-delivery, iv. 270, app. 8.
prosequendum, ib.
Gaol-distemper, i. 846.
respondendum, iii. 129.
Gaolers, i. 846, iv. 800.
satisfaciendum, ib.
subjiciendum, iii. 181.
compelling prisoners to be approvers, &c iv.
testificandum, iii. 180.
Gardens,
128. robbing of, iv. 288.
cum causa, iii. 76, 180.
Garter, knight of, i. 408.
Habendum of a deed, ii. 298, app. 1, 2, 6
Gavelkind, i. 74, ii. 84, iv. 408 418.
Habere facias possession'm, iii. 412.
General demuricr, iii. 816.
seisinam, ib.
fund, i. 831.
Habitation, offences against, iv. 220
imparlance, iii. 301
property in, ii. 4.
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Hackney conches and chairs, L 826.
Hereditas jacens, ii. 259.
Hame-secken,
Hamlet,
Heretico
Half-blood,
comburmdo,
i. 116.
i. 194,
It. 223.
ii. writ
227.de, iv. 46, 439.

] Homage of a court-bnron, ii. 91.
simple, i. 867.
Homicide, iv. 177.
Homme replegiando, writ de, iii. 129.
Honorary feuds, ii. 66, 214.
Honoris Tttpcctum, challenge pt epter, iii. 361 •*
Hanapcr-office, iii. 49.
352.
Hand, burning in, iv. 867, 869, 870, 872. 877, Honour, court of, iii. 104.
of a peer, i. 402.
app. 4.
disabling, it. 205.
or dignity, i. 271.
holding up, iv. 323.
seignory, ii. 91.
loss of, W. 125, 154, 276, 877.
Hop-binds, destroying, iv 246.
sale, ii. 448.
Horse-races, iv. 173.
writing, similitude of, iv. 858.
Horse-stealing, iv 288.
Hinging, iy. 876.
Horses, sale of, ii. 450.
Hanover, i 109.
Hospitals, i. 471, 474.
Hares, stealing them, iv. 239.
their visitors, i. 482.
Havens, i. 264.
Hotchpot, ii. 190, 617.
Hawks, stealing of, It. 236.
House, immunities of, iv. 228
Hay-bote, ii. 85.
larceny from, iv. 240.
Head of the church, i. 279, It. 480.
bote, ii. 86.
Headborough, i. 115.
tax, i. 825, 826.
Health, i. 134.
Hue and cry, iv. 293.
injuries to, iii. 122.
Hundred, i. 116, iv. 411.
offences against public, iv. 161.
action against, for robbery, &c. Hi. 161, iv
Hearing in equity, iii. 451.
245, 294.
court, iii. 84, iv. 411.
Hearsay evidence, iii. 868.
Hearth-money, i. 825.
Hundredors, challenge for defect of, iii. 859, iv
Hedge-bote, ii. 35.
352.
stealing, iv. 288.
Hunger, iv. 31.
Heir, ii. 201.
Hunting, iii. 213.
apparent and presumptive, ii. 208.
by inferior tradesmen, iii. 216, 401.
Heiress, stealing of, iv. 208.
night or in disguise, iv. 143, 144.
Heir-looms, ii. 427.
Hurdle, iv. 92, 376.
Helping to stolen goods for reward, iv. 182.
Husband and wife, i. 433, iv. 28.
Hengham, i. 72, iii. 409, iv. 427.
injuries to, iii. 139.
Henry I., his laws, iv. 420.
Hustings, court of, in London, iii. 80.
Heptarchy, Saxon, iv. 410.
Hydage, i. 310.
Heraldry, iii. 105.
Hypotheea, ii. 169.
Heralds, ib.
books, ib.
Identity of person, iv. 896.
Hereditaments, ii. 17.
Idiot, i. 303, ii. 291, iv. 24.
Hereditary right to the crown, i. 191, 209.
cognizance of, iii. 427.
Heresy, iv.jurisdictions,
Heritable
44.
ii. 77.
inspection of, iii. 332.
marriage of, i. 438.
Heretochs, i. 897, 409, iv. 413.
Idiom inquirendo, writ de, i. 803.
Heriots, ii. 97, 422.
Idleness, iv. 169.
seising of, iii. 15.
Ignominious punishments, iv. 877.
Hermogeuian code, i. 81.
Ignoramus, iv. 305.
High-commission court, iii. 67, iv. 433, 437.
Ignorance, iv. 27.
constable, i. 355.
Illegal conditions, ii. 156.
of England, i. 355, iv. 268.
Imagining the king's death, iv. 76.
his court, iii. 68, iv. 268.
Imbezzling king's armour or Btores, iv. 101
misdemeanours, iv. 121.
public money, iv. 121.
steward of Great Britain, his court, iv. 2C1,
records, iv. 128.
348.
Immediate descent, ii. 226.
in parliament, iv. 260, 263.
states of the empire, ii 60.
steward of Oxford, his court, iv. 277.
Imparlance, ii. app. 19, iii. 299, 301, app 22
treason,
trials in,
iv. iv.
76. 851, 440.
Impeachment in parliament, iv. 259.
of waste, ii. 283, app. 5.
Highways, i. 857, ii. 85.
Imperial chamber, iii. 89.
annoyances in, iv. 167.
constitutions, i. 80.
robbery in or near, iv. 243.
crown and dignity, i. 242.
Hiring, ii. 453.
Impediments of marriage, i. 434.
History of the law, iv. 407.
Implication, ii. 381.
Hogs, keeping them in towns, iv. 167.
Implied condition, ii. 152.
Holding over, ii. 151, iii. 210, 211.
contract, ii. 448, iii. 169.
Homage, ii. 63.
malice, iv. 200.
ancestral, ii. 800.
warranty, ii. 300.
by bishops, i 283, 879, iv. 421.
Importing agnut dei, crosses, etc. iv. lib.
liege, i. 367
counterfeit money, iv. 84, 89.
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Impossible
724 condition, ii. 166.
Impostures, religious, iv. 62.
Impotency, i. 434.
Impotentiee, property ratione, ii. 394.
Impressing seamen, i. 420.
Imprisonment, i. 184, 186, iv. 377, 436.
boyond sea, i. 187, iv. 116.
false, iii. 127, iv. 218.
Improper feuds, H. 58.
Impropriations, i. 384.
Incapacities, iv. 877.
Incendiaries, iv. 220.
Incest, iv. 66.
Inchantment, iv. 60.
Incidental prerogatives, i. 240.
Inclosures, destroying, iv. 246.
Incomplete judgments, iii. 897.
Incorporation, power of, i. 472, 474.
Incorporeal hereditaments, ii. 20.
Incorrigible roguery, iv. 169.
Incumbent, i. 391.
Incumbrances, covenant against, ii. app. 10.
Indebitatu* assumpsit, iii. 165.
Indefeasible right to the throne, i. 195.
Indentures, ii. 295.
of a fine, ii. 351, app. 16.
India, misdemeanours in, iv. 806
Indieavit, writ of, iii. 91.
Indictable, what, iv. 218.
Indictment, iv. 302, app. 2.
copy of, iii. 126, iv. 861.
locality of, iv. 803.
Individuals, offences against, iv. 176.
Indorsement of bills and notes, ii. 468, iv. 441.
Induction to a benefice, i. 891, ii. 812, iv. 107.
Induttriam, property per, ii. 891.
Infamous witness, iii. 869.
Infant, i. 463, ii. 292, 462, 497, iv. 22.
carnal knowledge of, iv. 212.
cognizance of, iii. 427.
evidenoe by, iv. 214.
inspection of, iii. 882.
in ventre la mere, i. 129, 130, ii. 169.
privileges and disabilities of, i. 464.
Infeodations of tithes, ii. 27.
Influence on elections to parliament, i. 179.
Information, compounding of, iv. 136.
criminal, iv. 808, 429, 486.
ex officio, iii. 427, iv. 808.
for charities, iii. 427.
in crown office, iv. 308.
ecclesiastical courts, iii. 101.
exchequer, iii. 261.
nature of quo warranto, iv. 812, 441.
rem, iii. 262.
of superstitious uses, iii. 428.
Informer, common, ii. 487, iii. 161, iv. 808.
Infortunium, homicide per, iv. 182.
Inheritable blood, ii. 246.
Inheritance, ii. 11, 201.
canons of, ii. 208.
estates of, ii. 104.
Initiate, tenant by curtesy, ii. 127.
Injunction in equity, iii. 448.
Injuries, civil, iii. 2.
with and without force, iii. 118.
Inland bill of exchange, ii. 467.
Inmates, iv. 170.
Inn of oourt and ohanoery, i. 23, 25.
Innkeeper, action against, iii. 165, 166.
Inns, disorderly, iv. 167.

Innutndo, iii. 126.
Inofficious testament, i. 447, ii. 602.
Inquest of office, iii. 268, iv. 801 , 424
Inguuitio pott mortem, ii. 68, iii. 268.
Insidiatio viarum, iv. 874.
Imimul eomputateent, iii. 164.
Insolvency, act of, ii. 484.
Insolvent debtors, ii. 484, iii. 416.
Inspection, trial by, iii. 331.
Instalment, ii. 812.
Inttanter, trial, iv. 896, app. 6.
Institutes of Justinian, i. 81.
Institution to a benefice, i. 890, ii. 2 i, iv 101
Insurance, ii. 468, iii. 74, iv. 442.
Interdietum, iii. 442.
Interate Termini, ii. 144.
Interest of money, ii. 464.
on bankrupt's debts, ii. 488.
legacies, ii. 614.
or no interest, insuranoe, ii. 469, 460
Interested witness, iii. 870.
Interlineation in a deed, ii. 808.
Interlocutory decree in ecclesiastical court*,
101.
chanoery, iii. 452.
judgment, iii. 896.
Interpleader, bill of, iii. 448.
Interpretation of laws, i. 69.
Interregnum, i. 196, 249.
Interrogatories, examination on, iii. 383, 438
iv. 287.
in chancery, iii. 449.
Intestacy, ii. 494.
Intestates, their debts and effects, iv. 426, 428
Intrusion, information of, iii. 261.
on freehold, iii. 169.
writ of, iii. 183.
Inventory of deceased effects, ii. 610.
Investiture, ii. 209.
of benefices, ii. 23.
feuds, ii. 53.
lands, ii. 311.
Involuntary manslaughter, iv. 192.
Ireland, i. 99.
Iron, stealing, iv. 238.
Irons to seoure prisoners, iv. 800, 822.
Islands, ii. 261.
Issuable terms, iii. 353.
Issue at law, iii. 314.
collateral, iv. 396, app. 6.
feigned, iii. 452.
in criminal coses, iv. 839, app. 3, 5.
equity, iii. 449.
joinder of, iii. 816, app. 10, iv. 840, app. I
tender of, iii. 818.
Issues on a dittringat, iii. 280.
Itinerant courts, iv. 411, 422.
justices, iii. 69, iv. 422.
Jactitation of marriage, iii. 93.
Jeofail*, iii. 407, iv. 876, 489.
Jersey, island of, i. 106.
Jettam, i. 293, iii. 106.
Jews, i. 875, iv. 873.
children of, i. 449.
John, king, his resignation of the crown to tat
pope, iv. 108, 111.
Joinder in demurrer, iii. 315, app. 24.
of battel, iii. app. 4.
issue, iii. 815, app. 10, iv. 840, app. *•
Joint-tenancy in lands, ii. 179.
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King, his pleasure, how understood, iv. 121 .
Joint-tenancy in things personal, ii. 399.
Joint-tenant, king cannot be, ii. 409.
power, i. 250.
prerogative,
contempts i.against,
287. iv. 122.
Jointnre, ii. 187, 180, app. 6.
Judges, i. 267, Hi. 25, iv. 440.
felonies against, iv. 98.
assaulting them, iv. 125.
how counsel for prisoners, iv. 355
prerogative in debts, judgments, and
cations, iii. 420.
killing them, iv. 84.
revenue, extraordinary, i. 807.
their commissions, i. 267.
ordinary, i. 281.
threatening or reproaching them, iv. 126.
royal family, i. 219, 226.
Judgment, ii. app. 19, iii. 895, app. 5, 6, 12,
seals, ii. 346, 847, iii. 47.
~ 24, 26
counterfeiting, iv. 88, 89.
action on, iii. 160, 422.
silver, ii. 850.
in criminal cases, iv. 875, app 4.
sovereignty, i. 241.
property by, ii. 436.
title, i. 190.
relieved against in equity, iii. 437.
contempts against, iv. 128.
Judicet ordtnarii, iii. 315.
ubiquity, i. 270.
Judicial power, i. 267, 269.
injuries to or by, iii. 254.
writs, iii. 282.
levying war against, iv. 81.
Judicium Dei, iv. 841, 842.
refusal to advise or assist him, iv. 122.
ferri, agute, et ignis, iv. 844.
King's bench, court of, iii. 41, iv. 265.
parium, iii. 860.
justices of, killing them, iv. 84.
Jure divino, right to the throne, i. 191.
Knight bachelor, i. 404.
tithes, ii. 25.
banneret, i. 403.
Jure, king de, i. 204, iv. 77.
of the bath, ib.
Jurit utrum, writ of, iii. 262.
Jurisdiction, encroachment of, iii. 111.
garter, ib.
shire, his electors, i. 172.
of oourts, settled by Edw. I., iv. 426, 426.
to be returned on a lord's jury, iii. 86V
plea to, iii. 801, iv. 888.
Knight's-fee, i. 404, 410, ii. 62.
Jurors, fining or imprisoning, iv. 861.
Knighthood, i. 404, ii. 69, iv. 487
Jury, trial by, iii. 849, iv. 849, 414, 441.
Knight-service,
ii. 62.
Jut accreteendi, ii. 184, app. 5.
ad rem, ii. 812.
Labour, foundation of property, ii. b
duplicatum, ii. 199.
hard, iv. 870, 871, 877.
fiduciarium, ii. 828.
Labourers, i. 407, 426.
imaginum, i. 406.
Locket, i. 247.
tn re, ii. 812.
of infant, i. 465.
legitimum, ii. 828.
Ltum majestatie crimen, iv. 76, 8«
patronatue, iii. 246.
Lmsione fidei, suit pro, iii. 62.
prtetorium, iii. 60.
Laity, i. 896.
precartum, ii. 828.
Justice, free course of, i. 141.
Lancaster, county palatine of, i. 11?
homicide in advancement of, iv. 179.
its courts, iii. 78.
duchy of, its courts, ib.
king the fountain of, i. 266.
Lands, ii. 16, 17.
neglect or refusal of, iii. 109.
offences against, iv. 128.
property in, ii. 7.
Justice-seat, court of, iii. 72.
Land-tax, i. 308, iv. 428.
Lapse, ii. 276, iv. 107.
Juetieiee, writ of, iii. 36.
Justifiable homicide, iv. 178.
Lapsed legacy, ii. 518.
Justification, special, iii. 306.
Larceny, iv. 229.
Justifying bail, iii. 290.
appeal of, iv. 814.
compound, iv. 289.
Keeper, lord, iii. 47.
from the house, ib
Kidnapping, iv. 219.
person, iv. 241.
Killing, what amounts to homicide, iv. 196.
grand, iv. 229.
Kindred, how numerous, ii. 205.
mixed, iv. 289.
King,
his
compassing
can councils,
i.do190.
no wrong,
ori. imagining
227.i. 246, iii.
his 254,
death,iv.iv.82.76.
only of things personal, iv. 232
petit, iv. 229.
simple, ib.
Lathes, i. 117.
counsel, iii. 27.
Latitat, writ of, iii 286, app. 18
courts, contempts against, iv. 124.
Law, i. 88.
dignity, i. 241.
amendment of, statute for, iv. 441.
duties, i. 233.
and equity, courts of, how distinguished, in.
enemies, adhering to, iv. 82.
429.
government, contempts against, iv. 128.
canon, i. 14, 19, 79, 82, 88.
civil,
andi. canon,
80. authority of, i. 14, 79, 83, it
grants, ii. 846.
money, counterfeiting, iv. 84.
palaces, contempts against, iv. 124.
perfection, i. 246.
rejected
421, 422.
by the English nobility, i. 19.
perpetuity, i. 249.
common, i. 63, 67.
person, contempts against, iv. 123.
divine or revealed, i. 42.
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Law, divine
?S6 or revealed, offences against, iT. 43.
feodal, ii. 44, iv. 418.
French, iii. 317, iv. 416, 428.
Greek, iii. 821.
history of, iv. 407.
Latin, iii. 819, iv. 428.
martial, i. 413, iv. 486.
merchant, i. 278, iv. 67.
municipal, i. 44.
of nations, i. 43.
offences against, iv. 66
nature, i. 39.
parliament, i. 163.
*ide of the chancery, iii. 47
exchequer, iii. 46.
statute, i. 85.
unwritten, i. 68, iv. 408.
wager of, iii. 841, iv. 414, 424
written, i. 86.
Lowing of mastiffs, iii. 71.
Lay corporations, i. 470.
investiture of bishops, i. 878.
Lazarets, escaping from, iv. 162.
Lead, stealing, iv. 233.
Leading interrogatories, tii. 449.
Leap-year, ii. 141.
Lease, ii. 317, app. 2.
and release, ii. 839, app. 2.
entry, and ouster, rule to confess, iii. 208,
app. 9.
Leet, iv. 273, 411, 424
Legacies, ii. 512.
subtraction of, iii. 98.
Legal estates for life, ii. 124, 126, 129.
Legatine constitutions, i. 82.
Legislative power, i. 147.
Legislature, how far controllable, i. 161.
Legitimate child, i. 446.
Letter,
Lending,demanding
ii. 454. money, &c, iv. 144.
missive, for electing a bishop, i. 879.
in chancery, iii. 445.
threatening, iv. 137, 144.
Letters-patent, ii. 846.
Levant and couchant, iii. 9, 289.
Levari facial, writ of, iii. 417.
Levitical degrees, i. 485.
Levying money without consent of parliament,
i. 140.
war against the king, iv. 81.
Lewdness, iv. 64.
Lex manifeita, iii. 344.
talionu, iv. 12.
Libel, immoral or illegal, iv. 150.
in ecclesiastical courts, iii. 100.
malicious, iii. 125, iv. 150.
Libn-am legem, losing, iii. 340, 404, iv. 848.
Liberties or franchises, ii. 87.
Liberty, civil, i. 6, 125.
natural, i. 125.
of the press, iv. 151.
personal, i. 134.
crimes against, iv. 218.
personal, injuries to, iii. 127.
political, i. 125.
License for marriage, i. 439.
from the pope, iv. 116.
of alienation, ii 72.
mortmain, ii. 2H9.
to administer oaths, iii. 58.
agree, in a fine, ii. 350, app. 14.

Licensed curate, i. 894.
Licensing of books, iv. 152, 48a.
Licentia concordandi, ii. 350, app. 14.
loguendi, iii. 299.
Liege, i. 867.
Lieutenant, lord, i. 412, iv. 272.
Life, i. 129.
annuities,
crimes
estate for,
against,
ii.ii. 461.
120,
iv. app.
177. 5.
Ligan, i. 298, iii. 106.
Ligeanoe, i. 866.
Light,
presumption,
houses,
ii. 14.
i. 264.iii. 371.
Limbs, i. 130.
Limitation of entries, actions, and indictment*
iii. 178, 188, 192, 196, 250, iv. 806, 306
815, 851, 486.
estate, ii. 166.
statutes of, iii. 806.
Limited administration, ii. 506.
fee, ii. 109.
property, ii. 891.
Lineal consanguinity, ii. 203.
descent, ii. 210.
of the crown, i. 193.
warranty, ii. 801.
Linen, stealing from place of manutactore, iv
288.
Lip, cutting of, iv. 207.
Literary property, ii. 406.
Litigious church, iii. 244, 246.
Littleton, i. 72, 78.
Liturgy, reviling of, iv. 60.
Livery in chivalry, ii. 68
deed, ii. 816.
of law,
seisin,ii. ii.816.
811, app. 1.
Loans, compulsive, i. 140, iv. 436.
Local actions, iii. 294.
Locality of trial, iii. 384, iv. 303.
Locks on rivers, destroying, iv. 144.
Logic, its effects upon law and theology, L JJ.
ii. 68, iv. 417.
Lollardy, iv. 47.
London,
customscourts
of, i. of,76,iii.76,81.ii. 618.
franchises
mayor
andof,aldermen
not forfeitable,
of, theiriii.certificate,
264, iv. :u
884.
Lord and vassal, ii. 63.
Lords
feodal,
committees
ib.
for courts of justice, iii. 56.
housekill
may
spiritual,
of, the
i.its165.
king's
attendants,
deer, i.ib.167
temporal, i. 157.
triors, iv. 269, 260, 440.
Lotteries, i.iv.304,
Lunatics,
168.ii. 291, iv. 24, 886.
cognizance
marriage of,of,i.iii.
439.427.
Luxury, iv. 170.
Madder-roots, stealing them, iv. 28*
Mad-houses, i. 805.
Magistrates,
oppressioni.i.of,
subordinate,
supreme,
146.
i.146.
iv.
338.141.
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Marriage settlement, when good, i. 440
Marshal of the king's bench, iii. 48
custody of, iii. 43, 285.
Mainour, iii. 71, iv. 307.
host, certificate of, iii. 333.
Marsualsea, court of, iii. 76, iv. 276
Mainpernors, iii. 128.
Martial, courts, i. 416.
Mainprize, writ of, ib.
law, i. 413, iv. 436.
Maintenance
parents,
children, i.ofi. 458.
447.
bastards, i. 458.
Mass-books, iv. 115.
Master and servant, i. 423.
in chancery, iii. 442.
suits,
wife, i.i. 442.
429, iv. 184.
injuries to, iii. 142.
of the rolls, iii. 442.
Making law, iii. 843.
his judicial authority, iii. 460
Mala in te, i. 54.
Materia prima, iii. 822.
prohibita, i. 57.
Materna maternit, ii. 286.
Miil-administration of government, It, 121.
Male212.
preferred to female in descents, i. 194, ii. Matrimonial causes, iii. 92.
Matrons, jury of, iii. 862, iv. 890.
line preferred to female, i. 194.
Maxims, i.i. 68.
Mayhem,
180, iii. 121, iv. 205
stock preferred to female, U. 284.
Malice express, iv. 199.
appeal of, iv. 314.
implied, iv. 200.
inspection of, iii. 832.
Mayors, iv. 413.
prepense, iv. 198, 206.
Measures, i. 274, iv. 275, 424.
Malicious mischief, iv. 248.
false, iv. 167.
prosecution, iii. 126.
Mediate states of the empire, ii. 60.
Malt-tax, i. 318.
Medielate, jury at, iii. 860, iv. 128, 166, 27b
Man, island of, i. 106.
352.
Mandamtu, writ of, iii. 110, 264, iv. 441.
Mandates, rovnl, to the judges in private causes, Mediterranean passes, counterfeiting of, a .48
i. 142, iv. 426.
Menial
Menaces,
Membersservants,
Memory,
time
of
iii. parliament,
120.
of,i.ii.425.
31. i. 153.
Manhood, ii. 64.
Manor, ii. 90.
Mansion-house, iv. 224.
Mercen-lage,
Memo
Merchants,
el thoro,
custom
i. 66,
divorce
iv.of,412.
i.a, 76.
i. 440, iii. 94
Manslaughter, iv. 191.
conviction of, iv. app. 4.
Man-stealing, iv. 219.
Manufacturers, seducing them abroad, iv. 160*.
foreign, i. 260, iv. 424.
Mannfactures, encouragement of, iv. 428.
Merchela, ii. 83.
Manumission of villeins, ii. 94, 847.
Mere right, ii. 197.
not assignable, ii. 290.
Marchers, lords, i. 397.
Merger, ii. 178.
Marches, ib.
Mareschal, lord, iii. 38.
Mesne lords, ii. 69.
process, iii. 279, 415.
his court, iii. 68.
profits, action of trespass for, iii. 206.
Marine felonies, how clergyable, iv. 874.
writ of, iii. 284.
triable, iv. 269.
Mariners, wandering, iv. 164.
Metaphysics, their effects upon law and then )gj
ii. 58, iv. 417.
Marines, i. 419.
Maritagium, ii. 70.
Michel-gcmote, i. 147.
Martian, ii. 71.
Michet-tgnoth, ib.
Maritime causes, iii. 106.
Middlesex, bill of, iii. 285, app. 18.
oourts, iii. 68.
Migration, ii. 7.
Military causes, iii. 108.
state, i. 419.
Mark, subscribed to deeds, ii. 805.
courts, iii. 68.
Market, i. 274, iii. 218.
feuds, ii. 57.
clerk of, his court, iv. 276.
offences, i. 416, iv. 102.
overt, ii. 449.
power of the crown, i. 262.
state, i. 408.
towns, i. 115.
Marque and reprisal, i. 258.
tenures, i. 287.
Marquisses, i. 897.
testament, i. 417.
Marriage, i. 483.
Militia, i. 410, 412, 413.
clandestine or irregular, i. 439, iv. 162.
Mines, i. 295.
contract, suit for, iii. 98.
destroying their works, iv. 246.
forcible, iv. 208.
stealing ore out of, iv. 234.
in socage,
chivalry,ii. ii.88.70, iv. 418, 420, 421.
Minority, none in the king, i. 248.
Minors not to sit in parliament, i. 162
licenses
iv. 163,
and 248.
registers, forging or destroying, Minstrels, ii. 96.
Misadventure, homicide by, iv. 182
of royal family, i. 226, iv. 117.
Mischief, malicious, iv. 248.
proof of, iii. 140.
Misdemeanour, iv. 1, 6.
Mise, iii. 805, app. 5.
property by, ii. 483.
Misfortune, iv. 26.
settlement,
its antiquity,
ii. 364.
ii. 138
Misnomer, iii. 302, iv. 884
J27
Magna astita elegenda, writ it, iii. 851.
carta,
its contents,
i. 127, iv.iv.423,
423,426.
424.
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Mispleading,
728 when cored by verdict, iii 394.
Navigations, hard labour for the benefit of, rf
Misprision, iv. 119.
371.
of felony, iv. 121.
Navy, articles of, i. 420.
treason, iv. 120.
Ne admittas, writ of, iii. 248.
Mistake, iv. 27.
exeat regnum, i. 137, 266, iv. 122.
Misuser, ii. 153.
mjuste vexes, writ of, iii. 234.
Hitter It droit, ii. 825
Necessity, iv. 27.
Vestatt, ii. 824.
homicide by, iv. 178.
Mittimus, iv. 800.
Negative in corporations, i. 478.
Mixed actions, iii. 118.
of the king, L 154.
Neglect of duty, action for, iii. 166
larceny, iv. 239.
tithes, ii. 24.
Negligence of officers, iv. 140.
Modus dtcimandi, ii. 29.
Negligent escape, iii. 415, iv. 129.
Moerda, iv. 194.
Negro, i. 127, 426, ii. 402.
Molliter manus imposuit, iii. 121.
Neife, ii. 94.
Monarchy, i. 49.
Nembda, iii. 349.
Money, i. 276.
New
trial,
assignment,
iii. 887, iv.iii.861,
811.438.
bills, i. 169, 184.
counterfeiting, iv. 84, 88.
News, false, iv. 149.
Next of kin, ii. 224.
expended for another, action for, iii. 163.
received to another's use, action for, ib.
Nienl culpable, plea of, iv. 839.
Monk, i. 182.
Night, in burglary, what, iv. 224.
Night-walkers, iv. 292.
Monopolies, iv. 160, 436.
Nihil
return
dieit,of,judgment
to writs, by,
iii. iii.
282,296,
app.397.
14.
stay of suits therein, iv. 116.
Monsters, ii. 246.
Nihil debet, plea of, iii. 305.
Monstrans dt droit, iii. 256.
Nisi print, courts of, iii. 58.
Month, ii. 141.
justices of, iii. 59, iv. 265.
Monuments, ii. 428.
trial at, iii. 354, iv. 851.
Mort aVancestor, assize of, iii. 185.
writ of, iii. 864, app. 10.
Mortgage, ii. 157, iii. 435.
how considered in equity, iii. 435.
Nobility, i. 896.
its uses, i. 157.
Mortmain, i. 479, ii. 268, iv. 108, 424, 426, 44]
Nocturnal crimes, how prevented or resisted, n
Mortuaries, ii. 425.
Mortuo vadio, estate in, ii. 157.
Non
180.assumpsit, iii. 305.
Mother-church, i. 113.
infra sex annos, iii. 808.
Motion in court, iii. 804.
compos
mentis, i. 804, ii. 291, 497, iv. 24, 896
Movables, ii. 384.
cul,
iv. 889.
property in, ii. 5.
culpabilis, plea of, iii. 305, iv. 389.
Mount, or bank, i. 327.
decimando,
est
factum, prescription
plea of, iii. 305.
de, ii. 81.
Mountebanks, iv. 167.
Mulier puisne, ii. 248.
prosequitur,
sum
obstante,
inventus,
informatus,
i. 842,
return
iii. 296.
judgment
ii. of,
278,iii.iv.283,
by,
401.iii.
app.897.
14, 15, 18.
Multiplicity of laws, its original, iii. 826.
Municipal law, i. 44.
Murder, iv. 194.
by perjury, iv. 188, 196.
Non-claim in fines, ii. 854.
conviction of, iv. app. 1.
of infants, i. 465.
indictment of, iv. app. 2.
Non-conformity, iv. 61, 432.
when pardonable, iv. 194, 400.
Non-juror, iv. 124.
Murdrum, iii. 891, iv. 195.
Non-payment of ecclesiastical dues, iii. Ml
Muta eanum, ii. 427.
Mute, standing, iv. 824.
Non-rssidence, ii. 822.
advising it, iv. 126.
Nonsuit, iii. 296, 816, 876, app. 6.
| judgment as in case of, iii. 357.
Mutilation, i. 130, iii. 121, iv. 207.
Non user, ii. 153.
punishment by, iv. 877.
Northern borders, rapine on, iv. 244.
Mutiny-act, i. 416.
Northumberland, theft in, iv. 288.
Mutual debts, iii. 305.
Norman conquest, i. 199, iv. 414, 415.
Norman isles, i. 106.
Namium vetitum, vel repetitum, iii. 149.
Nose, cutting off or slitting, iv. 207, 247, 877.
National debt, i. 328, iv. 441.
Not guilty, plea of, iii. 806, app. 10, iv SS8,
Nations, law of, i. 43, iv. 66.
Wativi, ii. 93.
Note
app.of 3.a fine, ii. 851, app. 15.
Natural liberty, i. 125.
life, i. 132, ii. 121.
hand, ii. 467.
Notice in ejectment, iii. 203, app. 8.
persons, i. 123.
of trial, iii. 857.
Natural-born subjects, i. 866, 871
Novel disseisin, assise of, iii. 187.
Naturalization, i. 874, ii. 260.
Novels, in the civil law, i. 81.
Nature, crime against, iv. 215.
Nudum pactum, ii. 446.
guardian by, i. 461.
Nul disseisin, plea of, iii. 806, ii. app. IK.
law of, i. 39.
tiel record, iii. 881.
Ravigation-acts, i. 419, iv. 439.
! tort, plea of, iii. 306.
Navigations, destroying, iv. 248.

INDEX.
Nuncupative wills, ii. 600.
Nurture, guardian for, i. 461.
Nuisance, abatement of, iii. 6.
assize of, iii. 221.
common, iv. 166.
private, iii. 216.

Panel of jurors, iii. 353, iv. 302, 360
Papal encroachments, iv. 104.
process, obedienoe to, iv. 115.
Paper book, iii. 817, 407.
credit, i. 330, ii. 466, iv. 441.
Papirian code, i. 81.
Papists, children of, i. 449, 451.
incapacities of, ii. 267, 293.
Oath ex officio, iii. 101, 447.
laws against, Iv. 56, 87, 432.
of the party, iii. 381, 437.
Oaths to the government, refusal or neglect to Paramount, lord, ii. 69, 91.
Paraphernalia, ii. 486.
take them, i. 368, iv. 116, 123.
Paravail, tenant, ii. 60.
voluntary and extra-judicial, iv. 137.
Parcels in a conveyance, ii. app. 1, 2. 4
Obedience to parents, i. 452.
Parceners, ii. 187.
Objects of the laws of England, i. 121.
Parco fraclo, writ de, iii. 146.
Obligation of human laws, i. 57.
Pardon, iv. 316, 337, 876, 896.
or bond, ii. 840, app. 13, iii. app. 19.
for discovering accomplices or receivers, i»
Obstructing of process, iv. 129.
331.
Occupancy, ii. 3, 8, 258, 400.
Pardoning,
not399,
pleadable
440.
prerogative
to impeachment,
of, i. 269,i.iv.334,
897.iv. 231
Odhal right, ii. 45.
Odio et alia, writ de, iii. 128.
(Economy, public, offences against, iv. 162.
Parent and child, i. 446.
Office found, iii. 269.
inquest of, iii. 258.
injuries to, iii. 140.
Officers, arrest by, iv. 292.
Parental power, i. 452.
killing them in executing their office, iv. 200. Parents, &c, their consent to marriage, i. 437
Pares curtis, ii. 54.
of courts, their certificates, iii. 886.
refusal to admit, iii. 264.
trial per, iii. 350.
Parish, i. 112.
removal of, ib.
Parish-clerk, i. 396.
Offices, i. 272, ii. 36.
and pensions, duty on, i. 826.
Parliament,
Park, ii. 88, i.416.
141, 147, iv. 412, 425, 42b 4*0
Officio, oath ex, iii. 101, 447.
Oleron, laws of, i. 418, iv. 423.
court of the king in, iv. 269, 263
Opening counsel, iii. 866.
disuse of, iv. 437.
Oppression of crown, how remedied, i. 244.
of France, i. 147.
magistrates, iv. 141.
power of, i. 160.
Option of the archbishop, i. 881.
rolls, i. 182.
summons of, i. 150.
Optional writs, iii. 274.
Parliamentum indoelum, i. 177.
Orchards, robbing of, iv. 233.
Ordeal, trial by, iv. 842, 414, 426.
Parol conveyances, ii. 297.
Order of sessions, iv. 272.
demur of, iii. 800.
Orders, holy, i. 388.
evidence, iii. 369.
Original contract of king and people, L 211, 238.
or pleadings, iii. 293.
society, i. 47.
Parricide, iv. 202.
conveyances, ii. 310.
Parson, i. 384.
of a deed, ii. 296.
imparsonee, i. 891.
Particular estate, ii. 166.
process, iii. 279.
writ, iii. 272, app. 7, 18.
tenants, alienation by, ii. 274.
Orphanage, ii. 619
Parties to a deed, ii. 298, app. 2. 8
Ostium ecclesise, dower ad, ii. 132.
fine, ii. 855.
Overseers of the poor, i. 859.
Partition, ii. 189.
Overt act of treason, iv. 79, 86, 867.
deed of, ii. 323.
market, ii. 449.
writ of, ii. 189, iii. 802.
pound, iii. 12.
Partnership, cognizable in equity, iii 487
OuBter of chattels real, iii. 198.
Passports, i. 259.
freehold, iii. 167.
violation of, iv. 68.
Ousterlemain, ii. 68.
Pasture, common of, U. 83.
Outlawry, i. 142, iii. 281, app. 16, iv. 819.
Patents, ii. 346.
Owling, iv. 154.
for new inventions, iv. 159".
Oyer, iii. 299, app. 22.
of peerage, i. 400.
and terminer, commission of, iv. 269, app 1.
precedence, iii. 28.
justices of, killing them, iv. 84.
Patent-rolls, ii. 846.
Oyet, iv. 840.
writs, ib.
Paterna patcrnu, ii. 286.
Pains and penalties, act to inflict, iv. 259.
Patriam, trial per, iii. 849, iv. 849.
Pais, matter in, ii. 294.
Patronage, ii. 21.
trial per, iii. 849, iv. 349.
disturbance of, iii. 242.
Palace court, iii. 76.
Pauper-causes, iii. 400.
Palatine counties, 1. 117, iv. 481.
Pawns,
Paymentii.of452.
deceased's debts, ii. 611.
their courts, iii. 78.
Pandects, i. 81.
money into court, iii. 804.
discovered, i. 17, 81.
Peace and war, right of making, i. 267
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730 of, iv. 142.
Peace, breaob
clerk of, it. 272.
commission of, i. 861, It. 270.
conservation of, i. 849.
justices of, i. 349, iv. 271, 281, 290, 292, 428.
conviction by, iv. 281.
offences against, iv. 142.
security for, iv. 251, 264.
the king's, i. 117. 268, 350.
Peeulatue, iv. 122.
Peculiars, court of, iii. 65.
Pecuniary causes, in ecclesiastical courts, iii. 88.
legacies, ii. 612.
Peerage, benefit of, in offences, iv. 867.
Peeresses,
Peers, greati. council
401. of, i. 227, 228.

Petition of bankruptcy, ii. 480.
right, i. 128, iii. 256, iv. 487
Petitioning, right of, i. 143, iv. 147.
tumultuous, ib.
Petty-bag office, iii. 49.
constables, i. 355.
jury, iii. 361.
larceny, iv. 229.
serjeanty, ii. 81.
session, iv. 272.
treason, iv. 76, 208.
Pews, ii. 429.
Physicians, &c, iii. 122, iv. 197.
Piepoudre, court of, iii. 82.
Pignut, ii. 169.
Pillory, iv. 877.
hereditary counsellors of the crown, i. 227.
Piracy, iv. 71.
house of, i. 165, iii. 57.
Piscary, common of, ii. 84, 40.
Placemen excluded from the house of comnoM
pedigrees of, iii. 106.
privilege* of, i. 401, iii. 859, iv. 258, 278, 867.
i. 176, iv. 440.
Plagiarii, iv. 219.
protests of, i. 168.
Plague, irregularity during, iv. 161.
proxies of, ib.
Plaint, iii. 273.
Peine
Penal
Penalty
Penance,
trialforte
statutes,
by,
ofcommutation
et
i.a bond,
401,
dure,
i. 88,
iv.
iv.
iii.260,
iv.
825.
434.
of,429.
848.
iv. 106, 217, 276.
Plaintiff, iii. 26.
Plantations, i. 108.
destroying of, iv. 246.
Plants, destroying of, iv. 246.
for standing mute, iv. 826.
stealing of, iv. 233.
Plea, at law, ii. app. 18, iii. 301, app. 10, :J
in ecclesiastical courts, iv. 106, 275, 368.
in bar of execution, iv. 396, app. 6.
Pendente
Penitentiary
Pension, lite,
ecclesiastical,
houses,
administration,
iv.i.371.
288,ii.ii.503.
40.
equity, iii. 446.
to indictment, iv. 832, app. 3.
Pleadings, iii. 298, iv. 427.
from
dutytheon,crown,
i. 826.i. 176.
Pleas of the crown, iii. 40, iv. 2, 424.
Pensioners
from foreign
excluded
princes,from
iv. 122.
the house of com Pleasure of the king, how understood, iv. HI
PlebUcita, i. 80.
People,
Permons,
et eui,
i.i. 866.
writ
176. of entry in, iii. 181.
Pledge, ii. 462.
estates in, ii. 167.
Pledges of appearance, iii. 280, app. 7. M
my et per tout, seisin, ii. 182.
battel, iii. app. 4.
prosecution, ii. app. 14, 17, iii. 274, iyv Iquod, iii. 124.
writ of entry in, iii. 181.
8, 7, 8, 13.
Plegii de proteguendo in replevin, iii. 147
Peremptory challenge, iv. 853, 896.
mandamus, iii. Ill, 265.
retorno habendo, iii. 147.
Plena probatio, iii. 870
writ, iii. 274.
Perfection of the king, i. 246.
Plenarty, iii. 243.
Plenum dominium, ii. 812.
Perjury, iv. 137.
Plough-bote, ii. 85.
in capital cases, iv. 138, 196.
Pluriet habeat corput, iii. 135.
Permissive waste, ii. 281.
writ, iii. 283, app. 15, iv. 319.
Pernancy of profits, ii. 163.
Perpetual curate, i. 894.
Pocket-sheriffs, i. 842.
Perpetuating the testimony of witnesses, iii 450. Poisoning, iv. 196.
Police, offences against, iv. 162.
Perpetuity of the king, i. 249.
Policies of insurance, ii. 468, iv. 441.
Persecution, religious, iv. 46, 428, 482.
Person, injuries to, iii. 119.
court of, iii. 74.
Political liberty, i. 125.
larceny from, iv. 241.
offences against, iv. 177.
Poll, deed, ii. 296.
Polls, challenge to, iii. 861, iv. 852.
Personal actions, iii. 117.
where they die with the person, iii. 802.
Polygamy, i. 436, iv. 163.
Pone, writ of, iii. 84, 87, 195, 280, app. 2, H
assets, ii. 610.
chattels, ii. 887.
Poor, i. 869.
Poor-laws, i. 181, 869, iv. 432.
security, i. 129.
things, ii. 884.
Poor-settlements, i. 862.
Pope, his authority, how demolished, iv. 10*
tithes, ii. 24.
Personating others in courts, &o., iv. 128.
421, 428, 430.
proprietors of stock, iv. 248.
encroachments, iv. 104, 419, 425.
jurisdiction, defending it, iv. 87, 1 16.
Persons artificial, i. 123, 467.
natural, i. 123.
reconciliation to, iv. 87.
rights of, i. 122.
Popery, iv. 56.
Popish books, importing or selling, iv. 116
Peter j ence, iv. 107.
Petition of appeal, iii. 454.
priest, iv. 57, 87, 115.
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Popish rec .suits, it. 56, 124.
seminaries, education in, L 451, it. 55, 115.
maintaining, iv. 115.
Popular actions, ii. 487, iii. 161.
Portions, method of raising, ii. app. 7.
Port-reeve, iv. 413.
Ports and havens, i. 264.
Positive proof, iii. 871.
"*o»« comitatue, i. 343.
neglecting to join, iv. 122.
Poueetio Jratris, ii. 227.
Possession, actual rifjht of, iii. 180.
apparent right of, iii. 177, 179.
estates in, ii. 163.
naked,
writ
property
right
of,of,ii.iii.
ii.in,
195,
202,
196.
ii. iii.
889.
412,
177.app. 12.

Possessory action, ii. 198, iii. 180.
Possibilities not assignable, ii. 290
Post, writ of entry in, iii. 182.
Post-disseisin, writ of, iii. 188.
Potlea, iii. 386, app. 11.
Post-fine, ii. 350.
Posthumous children, i. 180, ii. 169
Post-letters, stealing, iv. 239.
Post-man in the exchequer, iii. 28.
Post-office, i. 321.
misbehaviour of its officers, iv. 284.
Pound, iii. 12.
Poundage, i. 316, iv. 437.
Pound-breach, iii. 146.
Pow-dike, cutting, iv. 243.
Power of the crown, i. 250.
parent, i. 452.
Poyning's law, i. 102, 103.
Prmeipe, writ of, iii. 274.
in eapite, writ of, iii. 196.
common recoveries, ii. 868, app. 17.
fines, ii. 350, app. 14.
tenant to, iii. 182.
Pramunire, iv. 103, 428.
Praetor's edict9, i. 80.
Pre-audience, iii. 28.
Prebendary, i. 383.
Precedence, i. 226, 272, iii. 106.
of royal family, i. 226.
patent of, iii. 28.
table of, i. 405.
Precedent conditions, ii. 164.
Precept of election to parliament, i. 178.
Pre-contract, i. 434.
Predial tithes, ii. 24.
Pre-emption, i. 287, iv. 116, 424, 489.
Pregnancy, plea of, iv. 391.
trial of, i. 456, iv. 395.
Premier Serjeant, iii. 28.
Premises of a deed, ii. 298, app. 1, 2, 8.
Prerogative, i. 141, 237, 252, iv. 431, 482.
causes of its increase and decline, iv. 438
comparative review of, i. 334, iv. 440.
contempts against, iv. 122.
copyrights, ii. 410.
court, ii. 509, iii. 66.
felonies against, iv. 98.
property by, ii. 408.
Prescription, ii. 263.
corporations by, i. 473.
time of, ii. 31.
Presentation to benefices, i. 388, ii. 23.
Presentative advowsons, ii. 22.

Presentment of copyhold surrenders, u. 369
offences, iv. 801.
President of the council, i. 230.
Press, liberty of, iv. 161.
Pressing of seamen, i. 420.
to death, iv. 328.
Presumptions, iii. 371.
Presumptive evidence of felony, iv. 358.
heir, ii. 208.
Pretended titles, selling or buying, iv. 136.
Pretender and his sons, treasons relating to, n
91.
Prevention of crimes, iv. 261.
homicide for, iv. 180.
Price, ii. 446, 454.
Priest, i. 888.
Prima precet, i. 381.
Primary conveyances, ii. 809.
Primer fine, ii. 860.
teisin, ii. 66, 87, iv. 418.
Primogeniture, i. 194, ii. 214 iv. 421.
Prince of Wales, i. 225.
Princes of the blood royal, i. 226.
Princess of Wales, violating her, i. 225, iv. 81
royal,
violating
i. 226.her, i. 225, iv. 81.
Principal and accessory, iv. 34.
challenge, iii. 863.
Prior, i. 165.
Priority of debts, ii. 511.
Prisage, i. 315.
Prison, breach of, iv. 180.
Prit, iv. act
Private
839.of parliament, i. 86, ii. 344.
nuisance, iii. 216.
persons, arrest by, iv. 293.
wrongs, iii. 2.
Privately stealing from the person, iv. HI
Privies to a fine, ii. 355.
Privilege, i. 272.
bill of, iii. 289.
from arrests, ib.
of parliament, i. 163.
writ of, i. 165.
Privileged places, iv. 129.
villenage, ii. 98.
Privilegia, i. 46.
PriviUffium clericale, iv. 366.
property propter, ii. 394.
Privy council, i. 229.
counsellor, killing or attempt to kill I «?1
iT. 100.
purse, i. 334.
seal, ii. 847.
signet,
forging
ib. them, iv. 89.
tithes, i. 887.
verdict, iii. 377, iv. 360.
Prize cuuses, iii. 108.
commission of, iii. 69.
Probable presumption, iii. 371.
Probate of will, ii. 608.
Procedendo, writ of, i. 353, iii. 109
Process, civil, iii. 279, app. 13.
criminal, iv. 318
obstructing its execution, iv. 129
Prochein amy, i.by464.
Proclamations
the king, i. 270, iv. 48]
of a fine, ii. 352, app. 16.
estrays, i. 298
on attachment in chnnoery, iii. 414.
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Proclamations
on exigent, iii. 284, app. 16, iv Punishment, severity of, iv. 16.
732
819.
Pur outer vie, tenant to, ii. 120.
the riot-act, iv. 148.
Purchase, i. 215, ii. 241.
writ of, iii. 284, app. 16
of writs, iii. 278.
Prootor, iii. 25.
Purchasor, first, ii. 220.
Procuration-money, iv. 157.
Pure villenage, ii. 90.
Prodigals, i. 306.
Purgatio vulgaris, iv. 842.
Profaneness, iy. 59.
Purgation, canonical, iii. 842 iv. 868.
Profert in curia, iii. app. 22.
oath of, iii. 100, 447.
Profesi-ion, religious, i. 132.
Purpresture, iv. 167.
Professor of the laws, his duty, i. 85.
Pursuit of remedies, iii. 270.
Profits of courts, i. 289.
Purveyance, L 287, iv. 116, 424, 489.
Progress, royal, iv. 411.
Putting in fear, iv. 242.
Prohibition, declaration in, iii. 118.
writ of, iii. 112.
Quadruplicate, iii. 810.
Promises, iii. 158.
Qualification for killing game, ii. 417, iv. I7t>
Promissory-note, ii. 467.
of electors to parliament, L 170.
Promulgation of laws, i. 45.
jurors, iii. 362.
Proofs, iii. 867.
justices of the peace, i. 862.
in eoclesiastical courts, iii. 100.
members of parliament, i. 175.
Proper feuds, ii. 68.
Qualified fees, ii. 109.
Property, i. 188, ii. 1, 2.
property, ii. 891.
crimes against, iv. 229.
Quantum meruit, iii. 168.
injuries to personal, iii. 144.
valtbat, ib.
real, iii. 167.
Quart clautum fregit, iii. 281.
right of, ii. 197, iii. 190.
ejecit infra terminum, writ of, iii. 207
Prophecies, pretended, iv. 149.
impedit, iii. 246.
Proprietary governments in America, i 109.
incumbravit, iii. 248.
Projirietate probanda, WTit dt, iii. 148.
non admitit, writ of, iii. 260.
Prorogation of parliament, i. 187.
Quarantine, ii. 135.
Prosecution by the king, i. 268.
irregularity in, iv. 161.
expenses of, iv. 862.
Quarrelling in church or churchyard, iv 1 1&
malicious, iii. 126.
Quartering of soldiers, i. 414, 4U>.
of offenders, iv. 801.
traitors, iv. 92, 876.
Protection of children, i. 450.
Quarter-seBiions, court of, iv. 271.
of embassadors, i. 253.
Quarto die pott, iii. 278.
writ of, iii. 289.
Quashing, iii. 308, iv. 820.
Protector, i. 248.
Quays, i. 264.
Protest of bills and notes, ii. 469.
Que estate, ii. 264.
Queen, i. 219.
lords in parliament, i. 168.
Protestant dissenters, iv. 63.
Anne's bounty, i. 285.
succession, i. 216, 217.
compassing or imagining her death, i. 223, ><
treason against, iv. 91.
76.
Protestation, iii. 811, app. 28.
consort, i. 219.
dowager, i. 224.
Province, i. 111.
Provincial constitutions, i. 82.
gold, i. 221.
governments in America, i. 109.
herrevenue,
attorneyi. and
221, solicitor,
222.
i. 219, iii. 28.
Proving will in chancery, iii. 450.
Provisions, papal, i. 60, iv. 107.
regnant, i. 219.
selling unwholesome, iv. 162.
her husband, i. 222
violating her, i. 224, iv. 81.
Pronto, trial by, iii. 867.
Provisors, statutes against, iv. 110, Ac.
Question, or torture, iv. 825.
Proxies in the house of lords, L 168.
Qui tarn actions, iii. 162, iv. 808.
Quia dominut remirit curiam, writ of right, iii
Puberty, age of, iv. 22.
Public act of parliament, i. 85.
196.
verdict, iii. 877, iv. 860.
emptorct, statute of, ii. 91, iv. 426.
Quick
with child, iv. 896.
wrongs, iv. 1.
Quiet enjoyment, covenant for, ii. app. 10.
Publication of depositions, iii. 460.
Pueritia, iv. 22.
Quinto exactut, iii. 288, app. 16, iv. 819.
I'uit darrein continuance, plea, iii. 816.
Quit-claim, ii. app. 16.
Puitne barons of the exohequer, iii. 45.
rents, ii. 42.
justices, iii. 41.
Quo minut, writ of, iii. 45, 286, app. 19.
warranto, information in nature of, i. 485, it
Pulling down churches, houses, &c, iv. 148
Pulsation, iii. 120.
268, iv. 812, 441.
Punishment, iv. 7.
writ of, iii. 262.
capital, iv. 9, 18, 286*, 4 11.
Quod ei deforciat, writ of, iii. 193.
permittat, writ of, iii. 240.
certainty of, iv. 877.
proeternere, writ of, iii. 221.
end of, iv. 11, 262.
Quorum clause, in commissions, i. 861.
infliction of, iv. 258.
measure of, iv. 12.
Rack, iv. 326.
sower of, iv. 7.
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Rack-rent, ii. 48.
Rank, modus, ii. 80.
Ransom, It. 380.
Rape, appeal of, iv. 814.
in women,
of
counties,it.i. 210.
117.
Rapina, iv. 241.
Rasure in a deed, ii. 308.
Rationabili parte bonorum, writ de, ii. 492, 516.
writ of right de, iii. 194.
Rationabilit doe, ii. 184.
Ravishment of children, iii. 141.
ward, ib.
wife, iii. 139.
Reading of deeds, ii. 304.
on claim of clergy, iv. 367, 441.
Real
assets,
actions,
ii. 244,
iii. 117.
802.
composition
things,
chattels,ii.ii.16.386.
for tithes, ii. 28.
Reason of the law, i. 70.
Reasonable part, ii. 492, 516, It. 408, 424.
Reassurance, ii. 460.
Rebellion, commission of, iii. 444.
Rebutter,
Recall of subjects
iii. 810. from abroad, i. 266, It. 122,
160.
Recaption, iii. 4, ir. 363.
writ of, iii. 161.
Receiving stolen goods, iv. 132.
Recitals in a deed, ii. 298, app. 4.
Reclaimed animals, ii. 891.
Recognizance,
in
for nature
the peace
of ii.statute
or841.
good staple,
behaviour,
ii. 160,
iv. 252.
842, iv.
481.
of fine, ii. app. 16, 16.
Recompense in value, ii. 859.
Reconciliation to the pope, &c, iv. 87.
Record,
debt
court
embezzling
assurance
of,of,
i. ii.
69,
iii.by,
465.
of,
iii.
24.ii.
iv.24,344.
128.
iv. 426.

Regent,
queen,i.i.248.
219.
Register of deeds, ii. 348.
marriages, iv. 163.
seamen, i. 419*.
Registrum omnium brevium, iii. 188
Regnant, queen, i. 219.
Regrating, iv. 158.
Rejoinder, iii. 810.
in error, iii. app. 25.
Rehearing, iii. 453.
Relation baok in bankruptcy, ii. 488
forfeiture, iv. 881, 886, 887.
judgments, iii. 420, 421.
Relations, private, i. 422.
public, i. 146.
Relative rights and duties, i. 123, 146.
Relator, in informations, iii. 264, 427, iv 808
Release of lands, ii. 824, app. 3.
Relief, ii. 56, 65, 87, iv. 418, 420, 421
Religion, offences against, iv. 48.
Religious impostures, iv. 62.
Rem, information in, iii. 262.
Remainder
of lands,
writ
of fonnedon
in
ii. chattels
164. in, personal,
iii. 192. ii. 398
Remedial part of laws, i. 65.
statute, i. 86.
Remise, ii. app. 15.
Remitter, iii. 19, 190.
Removal of poor, i. 864.
Rent,
charge,
ii. 41,
ii. 42,
42. 57, 299.
service,
subtraction
seek,
remedy
ii. for,
ii.
42.41.
of,
iii. iii.
6, 206,
230. 231, iv. 441.

Repetitum namium, iii. 149.
Repleader, iii. 895.
Replevin,
bond,
actioniii.
of,
iii.148.
iii.13,146.
170.
Replicatio, iii.at 310.
Replication
law, iii. 809, app. 4, 2i>

in equity,
criminaliii.oases,
448. iv. 339, app. 6.
of actions, it. app. 18, iii. 817, app. 3, 9, 21.
Reports by the master in ohancery, iii. 458
forcible entry or detainer, iv. 148.
of adjudged cases, i. 71.
vacating
trial
riot,by,iv.iii.
of,147.
iv.
830.128.
Representation in descents, ii. 217.
distribution,
parliament,
of the orown,
i.ii.168.
517.
i. 194, 201.
Reeordari facias loquelam, iii. 84, 87, 195
Recovery, common, ii. 116, 271, 857, app. 17,
reversal
in iv.
value,
429.of,ii. when
359, app.
suffered
19. of copyhold, ii. 368, Reprieve, iv. 894.
Reprisal of goods, iii. 4.
Reprisals on foreigners, i. 258.
roll,
iii.ii.166*.
868, app. 17.
Republication of will, ii. 379, 502.
Repugnant conditions, ii. 156.
Reputation,
i. 184.
Reereant, iii. 340, iv. 848.
Rector of a church, i. 384.
injuries to, iii. 128.
Rectorial tithes, i. 888.
Requests, court of, i. 231, iii. 61.
Recusants, popish, iv. 55, 124.
for small debts, iii. 81.
Rectuatio judieis, iii. 861.
Rere-fiefs, ii. 67.
Reddendum of a deed, ii. 299, app. 1 8.
Rescripts of the emperor, i. 69.
Re-disseisin, writ of, iii. 188.
Rescous, writ of, iii. 146.
Redress of injuries, iii. 2.
Rescue, iii. 12, 170, iv. 125, 181.
Reference to masters in chancery, iii. 458.
Residence, i. 890, 892.
Reformation of religion, iv. 430.
Residuum of intestates' effects, ii. 611.
Refusal of a clerk, i. 889.
Resignation, i. 382, 393.
Regalia majora et minora, i. 241.
Resistance, i. 251, iv. 436, 440.
Regard, court of, iii. 71.
Respite of jury, iii. 354, app. 10.
Regardant, villeins, ii. 93.
Respondeat ouster, iii. 303, 397, iv. 336.
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Respondentia,
T84 ii. 458.
Responsa pruttcntum, i. 80.
Restitution in blood, &c, It. 402.
of stolen
conjugal
goods,
rights,
it. iii.
862.94

Riot-act, iv. 142, 148, 441.
Riotous assemblies, felonious, iv. 142.
Rivers, annoyances in, iv. 167.
banks of, destroying, iv. 243, 24o
sluices on, destroying, iv. 144.
temporalities, i. 880, It. 421.
thefts on navigable, iv. 238.
writ of, ir. 188, 868.
Robbery, iv. 241.
Restoration, a.d. 1660, i 210, iv. 488.
Roberds-men, iv. 245.
Restraining statute, i. 87.
Roguery, incorrigible, iv. 169
of leases, ii. 820, iv. 482.
Rogues, ib.
Romney-marsh, laws of, iii 78.
Resulting use, ii. 885.
Roots, destroying of, iv. 246.
Retainer
servants
of debts,
by another,
ii. 611,iii.iii.142.
18.
Btealing of, iv. 288.
Retaliation, iv. 12.
Rope-dancers, iv. 167.
Retorno habendo, plegii de, iii. 147
Routs, iv. 146.
writ de, iii. 150, 418.
Royal assent, i. 164, 184.
Kifaxil, iii. 296, 896.
family, i. 219, 226.
Return,
action
false
for,oriii.
double,
Ill, 872.
i. 181.
marriages of, i. 226, iv. 117.
fish, i. 223, 290. '
irreplevisable, writ of, iii. 150.
mines, i. 296.
of form
writs,of,iii.ii.278.
app. 14, 17, 19, iii. app. 3, 6, 7, Rule of court, iii. 304, app. 9.
Rural dean, i. 888.
12, 18, 14, 15, 16, 17, 18, 19, 21, 25, 27. deanery, i. 112.
Return-day of writs, iii. 275.
Ryder to a biU, i. 188.
Returns of the term, iii. 277.
Revealed causes,
Revenue
law, i. 42.
cognizance of, iii. 428.
Sabbath-breaking, iv. 68.
Saccularii, iv. 241.
trial of, iv. 281.
Sacrament, reviling of, iv. 60.
extraordinary, i. 807.
Sacramentum decisionis, iii. 842.
Safe-conducts, i. 259.
ordinary, i. 281.
Reversal of attainder, iv. 892.
violation of, iv. 68.
judgment, iii. 41 1», app. 26, iv. 890.
Saint Martin le grand, court of, iii. 80.
outlawry, iii. 284, iv. 820, 892.
Saladine tenth, L 309.
Reversion, ii. 175.
Sale, ii. 9, 446.
of distress, iii. 14.
its incidents, ii. 176.
assignee, entitled to what remedies, iii. 158. Salt-duty, i. 821.
Salvage,
i. 294, ii. 458, 460.
Revertendi animus, ii. 892.
Sanction of laws, i. 56.
Reverter, writ of, formedon, in, iii. 192.
Sanctuary, iv. 832, 866, 436.
Review,
commission
bill of,of,iii.iii.454.
67.
Bark, island of, i. 106.
Satisdatio, iii. 291.
Reviling church ordinances, iv. 60.
Satisfaction, entry of, on record, iii. 421
Revival of persons hanged, iv. 406.
Saxon laws, i. 64, iv. 410, 412.
Revivor, bill of, iii. 448.
Scale of crimes and punishments, iv. 18.
Revocation of devises, ii. 876.
Scandal or impertinence in bills in equity, iii
uses, ii. 835, 839, app. 11.
will, ii. 502.
443.
Revolution, a.d. 1688, i. 211, iv. 440.
Scandalum magnatum, i. 402, iii. 128.
Rewards for apprehending offenders, iv. 294, Schire-men, i. 898.
Schism, iv. 62.
Schoolmaster, i. 453, iv. 54.
discovering
295.
accomplices, iv. 881.
Ridings,
Right close,
i. 117.
writ of, ii. 99, iii. 195.
Sciences auxiliary to the study of the law i. tt
Scire facias against bail, iii. 416.
in detinue, iii. 418.
secundum consuetudinem manerii, writ of, iii.
to remove
hear errors,
a usurper's
iii. app.clerk,
25. iii. 248.
de rationabili
195.
parte, writ of, iii. 194.
repeal letters-patent, iii. 261.
mere writ of, iii. 193.
revive a judgment, iii. 421.
of advowson, writ of, iii. 243, 260.
feci, iii. app. 25.
dower, writ of, iii. 183.
Scold, common, iv. 168.
possession, ii. 196.
Scotland, i. 95, iv. 292, 805, 427.
property, ii. 197.
Scots, or assessments, iii. 74.
ward, writ of, iii. 141.
peers, their election, i. 168, iv. 117.
patent, writ of, iii. 195, app. 1.
Scripture, scoffing at, iv. 59.
petition of, i. 128, iii. 256, iv. 487.
quia dominus remirit curiam, writ of, iii. 195, Scutage, i. 310, ii. 74.
Se defendcndo, homicide, i. 180, iv. 183.
app. 2, 8.
Sea-banks, destroying, iv. 243, 246.
sur disclaimer, writ of, iii. 288.
Seal,
privy,
of
great,
acounterfeiting
corporation,
ii. 347.
340, 347,i.theiii.
475.
king's,
47. iv. 83, 89.
Rights, i. 122.
bill of, i. 128, iv. 440.
of persons, i. 122.
things, ii. 1.
Iiol. iv. 125. 142, 146.
Sealing of deeds, ii. 306, app. 8, 12, 18.
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Seals, their antiquity, ii. 805.
Sea-marks, i. 264.
destroying, i. 294.
Seamen, i. 420.
Seamen's wages, iii. 107.
wills or powers, counterfeiting, iv. 248.
fcvcond deliverance, writ of, iii. 160.
surcharge, writ of, iii. 239.
Secondary conveyances, ii. 324.
use, ii. 885.
Secretaries of state, i. 838.
Seeta, iii. 295, 844.
ad molcndinum. &c, writ de, iii. 286.
Secunda tuperoneratione, writ de, iii. 289.
Securities for money, their true construction,
Security
iii. 489.for good behaviour, iv. 251, 256.

I Sheriff's tourn, iv. 273, 411, 424.
I Shifting use, ii. 336.
Shipmoney, iv. 437.
Ships in distress, plundering them, i. 294, i»

maliciously
236, 238. destroying, i. 294. iv. 244
Shire, i. 117.
Shooting at another, iv. 207.
Shop-books, iii. 368, 869.
Shrubs, destroying of, iv. 246.
stealing of, iv. 283.
Shroud, stealing of, ii. 429, iv. •236.
Si Jecerit le seeurum, iii. 274, app. 7.
Signet, privy, ii. 847.
Significant, writ of, iii. 102.
Signing of deeds, ii. 305, app. 8, 12, 18
Sign-manual, ii. 847.
forging it, iv. 89.
peace, iv. 251, 264.
Similitude of handwriting, iv. 868.
of person, i. 129.
Simony, i. 888, 398, ii. 278, iv. 62.
Seduction of women-children, iv. 209, 212.
Simple contract, debt by, ii. 465.
Seisin, ii. 209.
larceny, iv. 229.
for an instant, ii. 131.
Sine-cure, i. 386.
livery of, ii. 811, app. 1.
Single-bond, ii. 840.
writ of, iii. 412, ii. 869, app. 19.
combat, iv. 846.
Seising of heriots, Ac, iii. 15.
voucher, ii. app. 17.
Selecti judicet, iii. 366.
Sinking-fund, i. 882.
Self-defence, iii. 3.
Si non omnu, iii. 69.
homicide im, i. 180, iv. 183.
Six clerks in chancery, iii. 448.
Self-murder, iv. 189.
Sixpenny deduction from pensions, to., i. *i.
Semi-plena probatio, iii. 870.
Slander, iii. 128.
Senatut contulta, i. 80, 86.
Slavery, i. 418, 428.
decreta, i. 86.
Slaves, i. 127.
Septennial elections, i. 189, iv. 440.
Sledge, iv. 92, 876.
Sequestration in chancery, iii. 444.
Sluices on rivers, destroying, iv. 144.
of a benefice, iii. 418.
Small debts, courts for, iii. 81, iv. 441.
Serjeant, ancient, iii. 28.
tithes, i. 887.
at arms in obancery, iii. 444.
Smoke-farthings, i. 826.
law, i. 24, iii. 27.
Smuggling, i. 817, iv. 154.
premier, iii. 28.
Serjeanty, grand, ii. 73.
Socage, ii. 79, iv. 419.
free and oommon, ii. 79.
petit, ii. 81.
Servants, i. 42?.
guardian 4n, i. 461.
battery of, iii. 142.
villein, ii. 98.
embezzling their master's goods, iv. 230, 281. Society, its nature, i. 47.
firing houses by negligence, i. 431, iv. 222.
Sodomy, iv. 215.
larceny by, iv. 230.
Sodor and Man, bishopric of, i. 106, 111.
master when answerable for, i. 429, 430, 431, Sokemans, ii. 100.
iii. 164.
Soldiers, i. 408.
retainer of, i. 425.
wandering, iv. 164.
tax on, i. 825.
Sole corporations, i. 469.
Service, feodal, ii. 64.
Solicitor, iii. 26.
heriot, ii. 422.
general, iii. 27.
Session, great, of Wales, iii. 77.
Son atiault demetne, iii. 120, 806.
of gaol-delivery, iv. app. 8.
Sophia, princess, heirs of her body, i. 21 1
oyer and terminer, iv. app. 1.
Sorcery, iv. 60.
parliament, i. 186, 187.
Sovereignty, i. 49.
quarter, iv. 271, 274.
of the king, i. 241.
Set-off, iii. 804, iv. 442.
Soul-scot, ii. 426.
Settlement, act of, i. 128, 217, iv. 440.
South-Sea Company, misbehaviour of its omcei»
Settlements of the poor, i. 862.
fund,
iv. 284.
i. 830.
Several fishery, ii. 89.
Severalty, estates in, ii. 179.
Speaker of each house of parliament, i. 181
Severance of jointure, ii. 185.
Speaking with prosecutor, iv. 863.
Severity of punishment, iv. 16.
Special administration, ii. 600.
Sewers, commissioners of, iii. 73
bailiff,
bail, iii.i. 287,
845. app. 19.
Sextons,
Sheep, &c,
i. 895.
stealing or killing with intent to
bastardy,
case, iii. 878.
i. 464.
steal, iv. 288.
Shepway, court of, iii. 79.
demurrer, iii. 816.
Sheriff, i. 117, 889, iv. 292, 413, 427.
imparlance, iii. 801.
Boeriff '• court in London, iii. 80
jury, iii. 857.
m
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73« in evidence, in. 306.
Special matter
oocupant, ii. 259.
plea, Ui. 305.
property, ii. 891.
session, iv. 272.
statute, i. 86.
tail, ii. 113.
verdict, iii. 877, It. 861.
warrant, iv. 291.
Specialty, debt by, ii. 466, iii. 155.
Bpeoifio legacies, ii. 512.
relief in equity, iii. 438.
Spiriting away men and children, iv. 219.
Spiritual corporations, i. 470.
court, iii. 61.
Spiritualities, guardian of, i. 880.
Spoliation, iii. 90.
Spontio judicialis, iii. 452.
Springing uses, ii. 334.
Squibs, iv. 168.
Stabbing, iv. 193.
Stage-plays, iv. 167.
Stake driven through the body, iv. 190.
Stamp-duties, i. 324.
Stamping of deeds, ii. 297, app. 3, 12, 18.
Stamps, forging of, iv. 248.
Standard of coin, i. 278.
weights and measures, i. 274, 275, iv. 276.
Stannary courts, iii. 79.
Staple commodities, i. 815.
Starchamber, court of, i. 231, iii. 445, iv. 266,
310, 429, 433, 437.
Starrs, ii. 842, iv. 266.
Stated damages, iii. 485.
Statham, i. 72.
Statute, i. 85.
guardian by, i. 462.
merchant, ii. 160, iv. 426.
rolls, i. 182.
staple,
recognizance
ii. 160, iv.in 428.
nature of, ii. 160, 842, iv.

Stultifying one's self, ii. 291.
Subjection, civil, iv. 28.
Subinfeudation, ii. 91.
Subornation of perjury, iv. 13".
Subpoena ad testificandum, iii. 869.
duces tecum, iii. 382.
in equity, iii. 445.
its original, iii. 52.
Subscription of witnesses, iii. 378.
Subscriptions, unlawful, iv. 117.
Subsequent conditions, ii. 154.
evidence, iii. 404, 454, 455.
Subsidies, ecclesiastical, i. 311.
lay, i. 808, 310, iv. 423.
on exports and imports, i. 815.
Subtraction of conjugal rights, iii. 94
legacies, iii. 98.
rents and services, iii. 280.
tithes, iii. 88, 102.
Succession ab intestato, ii. 516.
to goods and chattels, ii. 430.
the crown, i. 197, iv. 440.
Suffrance, estate at, ii. 150.
Suffrage, who entitled to, i. 171.
Suggestion for prohibition, iii. 118.
prosecution by, iv. 309.
Suicide, iv. 189.
Suit and service, ii. 54.
at law, iii. 116.
in equity, iii. 442.
or witnesses, iii. 295, ii. app. 17.
Summary convictions, iv. 280.
Summoners, iii. 279, ii. app. 14, 17, iii. app. 3k

Summons,
13.
iii. 279, app. 6.
before conviction, iv. 282.
to parliament, i. 149, 150.
Sumptuary laws, iv. 170.
Sunday no juridical day, iii. 278, 290.
Supersedeas, writ of, i. 353.
Superseding commissions of bankrupt, ii. 4bH
Superstitious uses, information of, iii. 428
Supplemental bill in equity, iii. 448.
Statutes431.
of a corporation, i. 475.
Suppletory oath, iii. 370.
Staundforde, i. 72.
Supplicavit, iv. 254.
Stealing an heiress, iv. 208.
Supplies, i. 308.
Sterling, i. 278.
Supremacy, iv. 430.
Steward, i. 427.
oath of, i. 868.
lord high, iii. 88.
refusing it, iv. 115.
his court, iv. 261.
Supreme magistrates, i. 146.
in parliament, iv. 260, 263.
power, i. 49, 146.
of the university, his court, iv. 277.
Surcharge of common, iii. 237.
of the household, iii. 88.
Surplus of intestates' effects, ii. 514
his court, iii. 76, iv. 276.
Sur-rebutter, iii. 310.
Stint, common without, ii. 34, iii. 239.
Sur-rejoinder, ib.
Stipulate, iii. 291.
Surrender, deed of, ii. 826.
Stipulation in the admiralty court, iii. 108.
Stirpa, distribution per, ii. 617
of bankrupt, ii. 481.
copyholds, ii. 865, 868.
succession in, ii. 217.
Surveyor of highways, i. 857.
Stocks for punishment, iv. 877.
Survivorship, ii. 183, app. 7.
of descent, male and female, ii. 234.
of things personal, ii. 399.
Stolen goods, reoeiving, 4c, iv. 132, 288.
Suspension of habeas corpus act, i. 186,
marriages, iv. 209.
Sus per coll., iv. 403.
Stoppage, iii. 805.
Stores,
Strangers
Striking
embezzling
intothe
a fine,
king's
the
ii. palace
856.
king's,oriv.courts
101. ofjustice, Swans, stealing of, ii. 394, iv. 236.
Swearing, profane, iv. 59.
the peace, iv. 255.
Sweinmote, court of, iii. 72,
iv. 125, 276.
Study of the law, its discouragements, i. 81.
Sycophants, iv. 236*.
Syngrapha, ii. 296
uses, i. 6.
restrained in London, i. 24.
Synods, i. 279.
why neglected in the universities, i. 16.

INDEX
Tippling, iv. 64.
Tithes, i. 388, ii. 24.
cognizable in equity, iii. 437.
of forest land, iii. 48.
original distribution of, i. 384.
subtraction of, iii. 88, 102.
teuant in, ii. 112.
Tithing, i. 116, iv. 411.
Taking, felonious, iv. 230, 232.
Tithingman, i. 115, 856.
unlawful, iii. 145.
Tale, or count, iii. 293.
Title of acts of parliament, i. 188.
Tales dt circumstantibus, iii. 865, app. 14, iv. 8.
to lands, ii. 196.
writ of, iii. 864.
pretended, selling or buying, iv 108
the crown, i. 190.
Talionit lex, it. 12.
things personal, ii. 400.
Talliage, i. 811, iy. 419, 426.
Toleration, iv. 62, 63, 440
Tariff, i. «13.
Tolt, writ of, iii. 84, 195, app. 1.
Taxation by the house of commons, i. 168.
Taxes, i. 140, 308, iy. 426, 439.
Tongue, cutting out or disabling, iv. 206, 207
Tonnage, i. 316, iv. 437.
their annual amount, i. 327, 333.
Tonsura clericaUs, iv. 867.
Tailor, common, action against, iii. 165.
Technical words in indictments, iv. 806.
Torts, actions on, iii. 117.
Temporalities of bishops, their custody, i. 2! , Torture, i. 183, iv. 826.
Tourn
of the sheriff, iv. 278, 411, 424.
iv. 421.
Tout temps prist, iii. 303.
restitution, i. 880, iv. 421.
Town, i. 115.
Tenant, ii. 59.
Trade, its progress in England, iv. 419, 434,
to the prxcipe, ii. 359, 862.
428, 431, 483, 439.
Tender of amends, iii 16.
offences against, iv. 164.
issue, iii. 813.
offensive, iv. 167.
money, i. 277, iii. 803.
oaths, i. 368, iy. 124.
unlawful exercise of, i. 427, iv. 169.
Tradesmen, i. 407.
plea of, iii. 303.
Tenement,
entailable,ii. ii.16,113.
59.
actions against, iii. 165.
Traitors, ii. 499, iv. 76.
Tenemental lands, ii. 90.
Transitory actions, iii. 294.
Tenendum of a deed, ii. 298, app. 1.
Transportation, i. 137, iv. 871, 377, 40.1.
Tenths, ecclesiastical, i. 284, iv. 107.
returning from, iv. 182, 871.
Traverse of indictment, iv. 361.
temporal, i. 809.
Tenure, disturbance of, iii. 242.
offices, iii. 260.
plea, iii. 313.
Tenures, ancient, ii. 59.
Treason, appeal of, iv. 814.
modern, ii. 78.
Term in law, essoign-day of, iii. 278.
high, iv. 76, 428.
misprision of, iv. 120.
first day of, iii. 277.
original of, iii. 276.
petit, iv. 76, 208.
returns of, iii. 277.
trials in, iv. 351, 440.
Treasurer, lord high, iii. 38, 45, 66.
of years, ii. 143, app. 3, 6, iy. 430.
Termmum qui prstteriit, writ of entry ad, iii. 1*
killing him, iv. 84.
Treasure-trove, i. 295.
concealment of, i. 297, iv. 121.
Termor,
183. ii. 142.
Treaties, leagues, and alliances, i. 267
Terre-tenant, ii. 91, 828.
Test act, iy. 69, 439.
Trebncket, iv. 168.
Testament, ii. 11, 12, 378, 489, 499, .y. 424, 430 Trees, destroying, iv. 246, 246.
Testamentary
jurisdiction
guardian, i. causes,
in
462,
equity,
ii. iii.
88.iii.
95.437.
stealing, iv. 233.
Tresayle, iii. 186.
Trespass, costs in, iii. 401.
spiritual courts, iii. 97, iy. 421.
or lands, iii. 208, 209.
Testamenio annezo, administration cum, ii. 604.
tne case, action of, iii. 51. 12Testatum capias, iii. 283, app. 14.
| n et armis, action of, iii. 120, 121. 12a
Teste of writs, i. 179, iii. 274, append, passim. Trespassers, ab initio, iii. 15.
Testes, proof of will per, ii. 608.
Trial, iii. 830, iv. 342, 411.
trial per, iii. 336.
new, iii. 887, iv. 361, 438
Theft, iv. 229.
Triennial elections, i. 189, iv. 440.
its punishment, iv. 236*, 420.
parliaments, i. 153, iv. 437, 440.
Theft-bote, iv. 133, 363.
Trinity, denial of, iv. 49.
Theodosian code, i. 81.
Trinoda neeessitas, i. 263, 867, ii. 102.
Things
right
real, ii.
personal,
of, 16.
ii. 1. ii. 384.
Triors, lords, iv. 262, 263
of jurors, iii. 368.
Triplicatio, iii. 310.
Threatening letters, iy. 137, 144.
Trithing, i. 117.
Threats, iii. 120.
Trover
Triverbial
anddays,
conversion,
iii. 426. action of, iii 16X iv
of accusation to extort money, iv. 137.
Timber,
trees, stealing,
ii. 281. iv. 233
363.
Truce, breakers of, iv. 69.
Vol.
destroying,
II.—47 iv. 246.
conservators, ib
MJ
rail after possibility of issue extinct, u. 124.
female,
general,
male,
special,ii.ii.
ii.ii.
114.
111.
113.
113, app. 6.
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frusta, 738
n. 386, app. 0. 6.
Vested
Vert, venison,
legacy, and
ii. 613.
oovert, injuries to, tit. 71
where cognizable, iii. 431, 489.
Tub-man, in the exchequer, iii. 28.
remainder, ii. 168.
Tumultuous petitioning, i. 143, iv. 147.
Vetitum namium, iii. 149.
Turbary, common of, ii. 34.
Vicar, i. 387.
Turnips, stealing, iv. 233.
Vicarages, when established, i. 887, It 428
Turnpikes, destroying of, iv. 144.
Vicarial tithes, i. 887.
Tutor, i. 806, 453, 460.
Vice-admiralty courts, iii. 69.
Twelve tables, laws of, i. 80.
Vicinage, common because of, ii. 84
Two witnesses, when necessary, iii. 870, iv. Vieineto, jury de, iii. 369, 385.
356.
Vicoutiel writs, iii. 238.
Tyranny, i. 126, 133.
Vidamea, i. 403.
View by jurors, iii. 299, 358.
Ubiquity of the king, i. 270
of frankpledge, iv. 278.
Udal right, ii. 45.
Vill, i. 116.
Umpire, iii. 16.
Villein, ii. 92, iv. 420.
Unanimity of juries, iii. 376, iv. 414
in gross, ii. 93.
Uncertainty of the law, iii. 325.
regardant, ib.
Uncore prut, iii. 303.
services, ii. 61.
Undersheriff, i. 845.
socage, ii. 61, 98.
Underwood, stealing, iv. 233,
Villenage, ii. 89, 92.
Union, articles of, i. 96.
privileged, ii. 98.
of Great Britain, i. 96, iv. 427, 440.
pure, ii. 61, 90.
Unities of joint estates, ii. 180.
Villenous judgment, iv. 136.
Univertitatee, i. 469.
Vinculo matrimonii, divorce a, iii. 94.
University, i. 471.
Viner, Mr., his institution, i. 27.
Violating the queen, &c, i. 224, iv. 81.
burgesses of, i. 174.
chancellor of, his certificate, iii. I 35.
Violent presumption, iii. 871.
courts of, iii. 83, iv. 277.
Virge, tenant by, ii. 148.
right of, to popish advowsons, iii. 251.
Virgin Mary, a civilian and canonist, >. 21
Viscount, i. 898.
study of the law in, i. 26.
Unknown persons, larceny from, iv. 235*, 859. Visitation-books of heralds iii. 106
Uses, ii. 137, 271, 827, iii. 62, iv. 426, 429, 430. Visitor, i. 480.
of civil corporations, ib.
covenant to stand seised to, ii. 838.
oolleges, i. 482.
deeds to lead or declare, ii. 839, 363, app. 9,
hospitals, ib.
10.
Vime, iii. 294, iv. 860.
statute of, ii. 382, iv. 480.
Vivo vadio, estate in, ii. 167
Usurpation
franchises
of advow9on,
or offices, iii. 242.
262.
Voire dire, oath of, iii. 382.
XJeura maritime, ii. 458.
Voluntary escape, iii. 415, iv. 130
Usury, ii. 454, iv. 116, 158.
jurisdiction, iii. 66.
manslaughter, iv. 191.
Una fruttxu, ii. 827.
Uterinut /rater, ii. 232.
oaths, iv. 187.
waste, ii. 281.
Uttering false money, iv. 89, 99.
Vouchee, in recoveries, ii. 358, app. 18.
Voucher, iii. 300.
Vacancy of the throne, i. 212, 214.
in recoveries, ii. 358, app. 18.
Vacarius, Roger, i. 18.
Vacating records, iv. 128.
Vulgaris purgatio, iv. 842.
Vacations, iii. 276.
Wager of battel, iii. 837, 839, app 8, iv t4»
Vadium mortuum, ii. 157.
418, 422, 424.
vwum, ib.
law, iii. 841, iv. 414, 424.
Vagabonds, iv. 169.
Wagering policies, ii. 460.
Vagrants, ib.
Wages of members of parliament, L 174
harbouring them, ib.
servants, i. 428.
Valor benejiciorum, i. 285.
Waifs, i. 297.
maritagii, ii. 70, 88.
Wainage, iv. 379.
Valuable consideration, ii. 297.
Wales, i. 93, iv. 427, 431.
Valvasors, i. 403.
courts of, iii. 77.
Vassal, ii. 53.
part of England, L 94.
Venary, beasts of, ii. 416.
prince
compassing
of, i. 226.
and imagining his death, !2fc
Venir'. facia*, writ of, iii. 852, app. 6, 10, iv.
818, 351, app. 3.
iv. 76.
Ventre itupiciendo, writ de, i. 466.
$a mere, children in, i. 130.
princess
violating
of, her,
i. 226.
i. 226, iv. 81.
Venue, iii. 294.
Wandering soldiers and mariners, iv. 164.
when changed, iii. 294, 384.
Verberation, iii. 120.
Want, iv. 31.
Vcrderors,
Verdict, iii.iii.
377,71,app.
72. 6, 11, iv. 360, app. 8, 4, 5. Wapentakes, i. 116.
War and peace, right of making, L 267'
articles n», i. 415.
false, iii. 402, iv. 140.
| levying against the king, iv. 81.
Serge of the court, iii. 76, iv. 276
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Ward by ccnstablea, Ac, i. 866, It. 292, 426.
Wards and liveries, oourt of, iii. 258.
Wardship in chivalry, iL 67, It. 418, 420, 421.
copyholds, ii. 97.
socage, ii. 87.
Warrant, i. 137, iv. 290.
of attorney, to confess judgment, iii. 897.
Warranlia charta, iii. 800.
Warranty of chattels personal, ii. 451.
goods sold, iii. 166.
lands, ii. 300, app. 1, 15, 18.
Warren, beasts and fowls of, ii. 38.
robbery of, iv. 236.
in disguise, iv. 144.
Waste, ii. 281, iii. 223.
how prevented in equity, iii. 438.
impeachment of, ii. 283.
lands, ii. 14, 90.
writ of, iii. 227.
Watch, i. 856, iv. 292, 426.
Water, ii. 14, 18.
Watermen overloading their boats, iv. 192.
Water-ordeal, iv. 842.
Ways. ii. 35.
and means, committee of, i. 308.
disturbance of, iii. 241.
Weights and measures, i. 274, iv. 275, 424.
false, iv. 157.
Wercgild, iv. 188, 313, 413.
Wells, property in, ii. 5.
Wat-Sazon-lage, i. 65, iv. 412.
Whales, property of, i. 222.
Wharfs, i. 264.
Whipping, iv. 872, 377
White rents, ii. 43.
Whole blood, ii. 227.
Widow's chamber, ii. 518.
Wife, i. 438.
battery of, iii. 140.
Will, defect of, iv. 20.
estates at, ii. 145.
of the lord, ii. 95, 147.
vicious, iv. 21.
Wills and testaments, iL 11, 12, 373, 489, 499,
iv. 424, 480.
Winchester measure, i. 274.
Window-tax, i. 325.
Wine, adulteration of, It. 162.
licenses, i. 289.
Witchcraft, iv. 60, 436.
Withdrawing from allegiance, iv. 87.
Withernam, ii 129, 149, 418.

Witnesses, iii. 369.
for prisoners, iv. 859, 441.
tampering with, iv. 126.
their expenses, iii. 869, iv. 862.
to deeds, ii. 807.
wills, ii. 501.
trial by, iii. 836.
two, where necessary, iii. 870, iv. 866
Wittena-gemote, i. 148, iv. 412.
Women, appeals by, iv. 424.
children, stealing or seduction of, iv. 200.
guilty of clergyable felonies, iv. 369.
jury of, iii. 362, iv. 395.
Woodmote, court of, iii. 71.
Wood-stealing, iv. 233.
Wool, &c, -transporting, iv 164, 428.
Words, action for, iii. 123.
costs in actions for, iii. 401.
treasonable, iv. 79.
Work-house, iv. 370.
Worthiest of blood, ii. 218.
Wounding, iii. 121, iv. 216
Wreck, i. 291, ii. 14, iii. 106, iv. 236.
Writ, iii. 272.
close, ii. 346.
of election to parliament, i. 178.
peerage, i. 400.
patent, ii. 346.
Writs, forms of, iii. 61, 188, 278, iv. 427.
Writing of a deed, ii. 297.
treason by, iv. 80.
Writings, stealing of, iv. 234.
Written conveyances, ii. 29*.
evidence, iii. 867.
Wrongs, i. 122.
private, iii. 2.
public, iv. 1.
Year, ii. 140.
and day, in appeals of death, iv. 315 884
continual claim, iii. 176.
copyhold forfeiture, ii. 284.
estrays, i. 298.
fines, ii. 354.
murder, iv. 197, 306.
wrecks, i. 292.
day and waste, ii. 262, iv. 885.
Tear-books, i. 72.
Tears, estates for, ii. 140.
Teomen, i. 406.
York, custom of the province of, ii 518.
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