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CHAPTER I.
OF THE NATURE OF CRIMES, AND THEIR PUNISHMENT.
Wb are now arrived at the fourth and last branch of these commentaries,
which treats of public wrongs, or crimes and misdemeanors. For we may
remember that, in the beginning of the preceding book, (a) wrongs were
divided into two species: the one private, and the other public. (i) Private
wrongs, which are frequently termed civil injuries, were the subject of that
entire book: we are now therefore, lastly, to proceed to the consideration of
public wrongs, or crimes and misdemeanors; (2) with the means of their pre
vention and punishment. In the pursuit of which subject I shall consider, in
the first place, the general nature of crimes and punishments; secondly, the
persons capable of committing crimes; thirdly, their several degrees of
♦2] guilt as principals, or accessaries; ^fourthly, the several species of
crimes, with the punishment annexed to each by the laws of England;
fifthly, the means of preventing their perpetration; and, sixthly, the method
of inflicting those punishments which the law has annexed to each several
crime and misdemeanor.
First, as to the general nature of crimes, and their punishment; the dis
cussion and admeasurement of which forms in every country the code of
criminal law; or, as it is more usually denominated with us in England, the
doctrine of the pleas of the crovm;(T,) so called because the king, in whom
centres the majesty of the whole community, is supposed by the law to be
the person injured by every infraction of the public rights belonging to that
community, and is therefore in all cases the proper prosecutor for every pub
lic offence, (b) (4)
(a) Book ill. ch. 1.
(i>) See book i. p. 268L
(il State v. Rickey, 4 Halsted (N. J.) 293, 305 (1827).
(2) The Queen v. The Mayor, etc. of Fredericton, 3 New Brunswick, 139, 149 (1879).
(3) Bowyer's Commentaries on the Constitutional Law of England, 340.
(4) A criminal action is an action at law, and is within the jurisdiction of a court haying
common-law powers. Territory v. Flowers, 2 Montana, 531, 534 (1877J.
14*5
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The knowledge of this branch of jurisprudence, which teaches the nature,
extent, and degrees of every crime, and adjusts to it its adequate and neces
sary penalty, is of the utmost importance to every individual in the state.
For (as a very great master of the crown-law(f ) has observed upon a similar
occasion) no rank or elevation in life, no uprightness of heart, no prudence
or circumspection of conduct, should tempt a man to conclude that he may
not at some time or other be deeply interested in these researches. The in
firmities of the best among us, the vices and ungovernable passions of others,
the instability of all human affairs, and the numberless unforeseen events
which the compass of a day may bring forth, will teach us (upon a moment's
reflection) that to know with precision what the laws of our country have
forbidden, and the deplorable consequences to which a wilful disobedience
may expose us, is a matter of universal concern.
In proportion to the importance of the criminal law ought also to be the
care and attention of the legislature in properly forming and enforcing it. It
should be founded upon principles that are permanent, uniform,
*3] *and universal; and always conformable to the dictates of truth and
justice, the feelings of humanity, and the indelible rights of mankind:
though it sometimes (provided there be no transgression of these external
boundaries) may be modified, narrowed, or enlarged, according to the local
or occasional necessities of the state which it is meant to govern. And yet,
either from a want of attention to these principles in the first concoction of
the laws, and adopting in their stead the impetuous dictates of avarice, ambi
tion, and revenge; from retaining the discordant political regulations, which
successive conquerors or factions have established in the various revolutions
of government; from giving a lasting efficacy to sanctions that were intended
to be temporary, and made (as lord Bacon expresses it) merely upon the
spur of the occasion; or from, lastly, too hastily employing such means as are
greatly disproportionate to their end, in order to check the progress of some
very prevalent offence: from some, or from all, of these causes, it hath hap
pened that the criminal law is in every country of Europe more rude and
imperfect than the civil. I shall not here enter into any minute inquiries
concerning the local constitutions of other nations; the inhumanity and mis
taken policy of which have been sufficiently pointed out by ingenious writers
of their own. (d) But even with us in England, where our crown law is with
justice supposed to be more nearly advanced to perfection; where crimes are
more accurately defined, and penalties less uncertain and arbitrary;
*4] where all our accusations are public, and our *trials in the face of the
world; where torture is unknown, and every delinquent is judged by
such of his equals against whom he can form no exception nor even a per
sonal dislike;—even here we shall occasionally find room to remark some
particulars that seem to want revision and amendment. These have chiefly
arisen from too scrupulous an adherence to some rules of the ancient common
law, when the reasons have ceased upon which those rules were founded;
from not repealing such of the old penal laws as are either obsolete or absurd;
and from too little care and attention in framing and passing new ones. The
enacting of penalties, to which a whole nation should be subject, ought not
to be left as a matter of indifference to the passions or interests of a few,
who upon temporary motives may prefer or support such a bill ; but be calmly
and maturely considered by persons who know what provisions the laws have
already made to remedy the mischief complained of, who can from experi
ence foresee the probable consequences of those which are now proposed, and
who will judge without passion or prejudice how adequate they are to the
evil. It is never usual in the house of peers even to read a private bill,
(c) Sir Michael Fo6ter, pref. to rep.

(d) Baron Montesquieu, marquis Beccaria, etc
1426
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which may affect the property of an individual, without first referring it to
some of the learned judges and hearing their report thereon, (e) And surely
equal precaution is necessary when laws are to be established which may
affect the property, the liberty, and perhaps even the lives of thousands.
Had such a reference taken place, it is impossible that in the eighteenth cen
tury it could ever have been made a capital crime to break down (however
maliciously) the mound of a fish-pond, whereby any fish shall escape; or to
cut down a cherry-tree in an orchard. (/) Were even a committee appointed
but once in a hundred years to revise the criminal law, it could not have con
tinued to this hour a felony, without benefit of clergy, to be seen for one
month in the company of persons who call themselves, or are called,
Egyptians, (g)
It is true that these outrageous penalties, being seldom or never
inflicted, are hardly known to be law by the public; *but that rather [*5
aggravates the mischief, by laying a snare for the unwary. Yet they
cannot but occur to the observation of any one who hath undertaken the task
of examining the great outlines of the English law, and tracing them up to
their principles; and it is the duty of such a one to hint them with decency
to those whose abilities and stations enable them to apply the remedy. (5)
Having therefore premised this apology for some of the ensuing remarks,
which might otherwise seem to savor of arrogance, I proceed now to con
sider (in the first place) the general nature of crimes.
I. A crime or misdemeanor is an act committed or omitted, in violation
of a public law either forbidding or commanding it. (6) This general defini
tion comprehends both crimes and misdemeanors, which, properly speaking,
are mere synonymous terms; though, in common usage, the word "crimes"
is made to denote such offences as are of a deeper and more atrocious dye;
while smaller faults, and omissions of less consequence, are comprised under
the gentler names of " misdemeanors " only. (7)
(c) See 1x»k II. page 335.
(g) fitat. 5 Eliz. c. 20.
(/) Stat. 9 Geo. I. c. 22. 31 Geo. II. c. 42.
(5) This hint was taken, though very tardily, and the English criminal law has been
shorn of much of its harshness and barbarity.
(6) This definition must be understood to comprehend only civil crimes; that is, viola
tions of the municipal law. Bowyer's Commentaries on the Constitutional Law of
England, 340. A crime may be generally defined as the commission or omission of an
act which the law forbids or commands on the ground of public policy, and under pain
of a punishment to be imposed by the state in a proceeding in its own name. Clark's
Criminal Law, 1. Bishop's New Criminal Law, 8th ed. vol. 1, 14. Withers v. The State
ex rel., Posey, 36 Ala. 252, 261 (i860). Smith v. Smith, 2 Sneed, 473, 477 and 478 (1855).
In re Bergin, 31 Wis. 383, 386 (1872). The State v. Williams, 7 Robinson, 252, 272
(1844). Morton v. Skinner, 48 Ind. 123, 124 (1874). City of Kansas v. Clark, 68 Mo.
588, 5S9 (1878). State v. Bishop, 7 Conn. 181, 185 (1828). McKinney's Justice, 4th ed.
vol. 1, 391. Boyes v. Smithy, 2 Cape of Good Hope (Roscoe) 119 (1871). A violation
of a public statute forbidding the sale of liquors without a license is a crime. State v.
Collins, 1 McCord, 355, 357 (1821). "Public indecency" is a criminal offence at com
mon law. Queen v. Marais, 6 Juta, Cape of Good Hope Reports, 367, 370 (1890).
(7) Crime includes both felonies and misdemeanors; but in popular usage frequently
means only felonies. Binns' Justice, 10th ed. 71. In the law of England and of most,
if not all, the states of the Union the word misdemeanor is used in contradistinction to
felony. Felony generally means a grave crime punishable by death or a long term of
imprisonment. Misdemeanors comprise all crimes of a grade less than felony, and the
term is applied to all offences for which the law has not provided a particular name; but
not including a multitude of unclassified offences of which inferior magistrates, such as
justices of the peace, police magistrates, and the like, have exclusive jurisdiction. See
Barbour's Criminal Law, vol. I, 383(1883). Bassett's Criminal Pleading, 2d ed. p. 5.
Archbold's Criminal Practice, 8th ed. vol. I, 2. Carpenter v. Nixon, 5 Hill, 260. Butt
v. Conant, I Broderip, Bingham, 548, 575 ( 1820). Sevier v. The Justices of Washington
Co., Peck's Tennessee Reports, 334, 357 (1824). Matter of Clark, 9 Wendell, 212, 222
(1832). Barbour's Criminal Law, vol. 1, 1 (1883). Holton v. The State, 2 Fla. 476, 506
1427
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The distinction of public wrongs from private, of crimes and misdemeanors
from civil injuries, seems principally to consist in this: that private wrongs,
or civil injuries, are an infringement or privation of the civil rights which
belong to individuals, considered merely as individuals; public wrongs, or
crimes and misdemeanors, are a breach and violation of the public rights
and duties due to the whole community, considered as a community, in its
social aggregate capacity. (8) As, if I detain a field from another man, to
which the law has given him a right, this is a civil injury, and not a crime;
for here only the right of an individual is concerned, and it is immaterial to
the public which of us is in possession of the land: but treason, murder, and
robbery are properly ranked among crimes; since, besides the injury done to
individuals, they strike at the very being of society, which cannot possibly
subsist where actions of this sort are suffered to escape with impunity. (9)
In all cases the crime includes an injury: every public offence is also a
private wrong, and somewhat more; it affects the individual, and it

(1849). The State v. Williams, 7 Robinson, 252, 272 (1844). Illis v. Knight, 3 Texas,
312, 314 (1848). State v. Phelps, 9 Md. 21, 27 (1856). Commonwealth of Kentucky v.
Denison, 24 Howard, 66, 99 (i860). State v, Peterson, 41 Vt. 511 (1869). Patten v. The
People, 18 Mich. 314, 321 (1869). State ex rel. Atty. Gen. v. Lazarus, 39 La. Ann. 142,
186 (1887). A court which has jurisdiction in "all criminal cases "is not confined to
" crimes " to the exclusion of misdemeanors. State v. Savannah, Charlton's Reports,
235, 237 (1809).
(8) Every injury to the public is such also to each individual. Bishop's New Criminal
Law, vol. 1, 127. A wrong which injures another as an individual only, and affects the
other members of the community so slightly that the public good does not require the
state to notice it, is only a private wrong or a tort. Clark's Criminal Law, 5 (1894).
Cooley on Torts, 2d ed. 95. The appointment to office being one of the prerogatives of
the supreme authority of the state, any usurpation of it is a public, and not a private
wrong. Cleary v. Deliesseline, 1 McCord, 35, 36 (1821).
(9) The distinction between public crimes and private injuries seems entirely to be created
by positive laws, and is referable only to civil institutions. Every violation of a moral
law or natural obligation is an injury for which the offender ought to make retribution
to the individuals who immediately suffer from it; and it is also a crime for which he
ought to be punished to that extent which would deter both him and others from a repe
tition of the offence. In positive laws those acts are denominated injuries for which the
legislature has provided only retribution or a compensation in damages; but when, from
experience, it is discovered that this is not sufficient to restrain within moderate bounds
certain classes of injuries, it then becomes necessary for the legislative power to raise
them into crimes and to endeavor to repress them by the terror of punishment, or the
sword of the public magistrate. The word "crime" has no technical meaning in the
law of England. It seems, when it has a reference to positive law, to comprehend those
acts which subject the offender to punishment. When the words high crimes and misde
meanors are used in prosecutions by impeachment, the words high crimes have no definite
signification, but are used merely to give greater solemnity to the charge. When the
word crime is used with a reference to moral law, it implies every deviation from moral
rectitude. Hence we say it is a crime to refuse the payment of a just debt; it is a crime
wilfully to do an injury to another's person or property without making him a satisfac
tion. To destroy another's property wilfully, without making the owner a compensation,
is in all cases a worse crime in reason than theft; because the individual deprived of his
property suffers precisely the same injury, and the public loses the benefit of that pro
perty, which contributes to the support of no one; and he who does the injury has not
the temptation of him who steals to supply his wants. In the case of those actions which
are only civil injuries, and to which no legal punishment is annexed, the law has sup
posed that retribution will be sufficient to deter the commission of them. But the wilful
and malicious destruction of another's property by fire in many cases is punished with
death; so also is the malicious killing and maiming of another's cattle: yet these detest
able and diabolical acts were not crimes by the common law of England; but experience
discovered the necessity of rendering them subject to public and severe punishmentYet to set fire to a field of ripe standing corn is still only a private injury, though this is
an act which strikes at the very being of society, but the legislature have not yet found it
necessary to repress it by the terror of penal laws. —Christian.
State ex rel. Atty. Gen. v. Lazarus, 39 La. (Ann.) 142, 186 (1887). State v. Beckman,
3 Dutcher, 124, 127 (1858). Archbold's Criminal Practice, 8th ed. (Pomeroy) vol. 1, p. 3.
1428
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likewise affects the community. (10) *Thus, treason in imagining the [*6
king's death involves in it conspiracy against an individual, which is
also a civil injury; but, as this species of treason, in its consequences, prin
cipally tends to the dissolution of government, and the destruction thereby of
the order and peace of society, this denominates it a crime of the highest
magnitude. Murder is an injury to the life of an individual; but the law of
society considers principally the loss which the state sustains by being
deprived of a member, and the pernicious example thereby set for others to
do the like. Robbery may be considered in the same view: it is an injury to
private property; but, were that all, a civil satisfaction in damages might
atone for it; the public mischief is the thing for the prevention of which our
laws have made it a capital offence. In these gross and atrocious injuries the
private wrong is swallowed up in the public: we seldom hear any mention
made of satisfaction to the individual, the satisfaction to the community being so
very great. And, indeed, as the public crime is not otherwise avenged than
by forfeiture of life and property, it is impossible afterwards to make any
reparation for the private wrong, which can only be had from the body or
goods of the aggressor. ( 1 1 ) But there are crimes of an inferior nature, in
which the public punishment is not so severe but it affords room for a private
compensation also; and herein the distinction of crimes from civil injuries is very apparent. For instance: in the case of battery, or beating another, the
aggressor may be indicted for this at the suit of the king, for disturbing the pub
lic peace, and be punished criminally by fine and imprisonment; and the party
beaten may also have his private remedy by action of trespass for the
injury which he in particular sustains, and recover a civil satisfaction in
damages. (12) So, also, in case of a public nuisance, as digging a ditch
across a highway: this is punishable by indictment as a common offence to
the whole kingdom and all his majesty's subjects; but if any individual
sustains any special *damage thereby, as laming his horse, breaking [*7
his carriage, or the like, the offender may be compelled to make ample
satisfaction, as well for the private injury as for the public wrong.
Upon the whole, we may observe that, in taking cognizance of all wrongs
or unlawful acts, the law has a double view, viz. : not only to redress the
party injured by either restoring to him his right, if possible, or by giving
him an equivalent, the manner of doing which was the object of our inquiries
in the preceding book of these commentaries, but also to secure to the public
the benefit of society, by preventing or punishing every breach and violation
( 10) Dill v. The People, 19 Colo. 469, p. 478 (1894).
(Ill The civil right to sue for the injury the party has received in a case of felony is not
in general merged or destroyed, but only suspended until he has performed his duty to
society by an endeavor to bring the offender to justice: and after the party on whom
suspicion was fixed has been convicted or acquitted, without collusion, the prosecutor
may support an action for the same cause as that on which the criminal prosecution
was founded. Styles, 346. 12 East, 409. Rep. T. Hardw. 350. 17 Ves. 329. No action
can be brought, or bill in equity filed, in relation to a felony, until the offender has been
duly tried for the offence, (id. ibid..) or that every exertion has been made to bring him
to justice.—Chitty. The rule of the common law, that it must appear that the person
committing a wrongful act has been prosecuted criminally to conviction, before a civil
suit can be maintained for the injury does not prevail generally in the United States.
Lofton v. Vogles, 17 Ind. 105, 107 (1861). But in England and a few of the United
States, if a felony has been committed, the criminal prosecution must be first instituted.
Clark's Criminal Law, 7 (1894). See Waterman on Trespass, vol. 1, pp. 36, 37 (1875).
Shields v. Yonge, 15 Ga. 349, 351 et seq. (1854).
(12) Where an act is both a tort and a crime the wrongdoer is liable both to a civil
action by the person he has particularly injured and to a criminal proceeding by the
state. The two proceedings are distinct, and neither is a bar to the other. In cases of
misdemeanor the civil action may be brought before the institution of the criminal
prosecution and carried on at the same time. Clark's Criminal Law, 7 ( 1894).
1429
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of those laws which the sovereign power has thought proper to establish for
the government and tranquillity of the whole. (13) What those breaches are,
and how prevented or punished, are to be considered in the present book.
II. The nature of crimes and misdemeanors in general being thus ascer
tained and distinguished, I proceed, in the next place, to consider the general
nature of punishments, which are evils or inconveniences consequent upon
crimes and misdemeanors;(i4) being devised, denounced, and inflicted, by
human laws, in consequence of disobedience or misbehavior in those to
regulate whose conduct such laws were respectively made. And herein
we will briefly consider the power, the end, and the measure, of human
punishment.
1. As to the power of human punishment, or the right of the temporal
legislator to inflict discretionary penalties for crimes and misdemeanors. (A)
It is clear that the right of punishing crimes against the law of nature, as
murder, and the like, is, in a state of mere nature, vested in every individual.
For it must be vested in somebody ; otherwise the laws of nature would be
vain and fruitless, if none were empowered to put them in execution: and,
if that power is vested in any one, it must also be vested in all mankind,
*8] *since all are by nature equal. Whereof the first murderer, Cain, was
so sensible, that we find hitn(z') expressing his apprehensions that
whoever should find him would slay him. In a state of society this right is
transferred from individuals to the sovereign power; whereby men are pre
vented from being judges in their own causes, which is one of the evils that
civil government was intended to remedy. Whatever power, therefore,
individuals had of punishing offences against the law of nature, that is now
vested in the magistrate alone, who bears the sword of justice by the consent
of the whole community. And to this precedent natural power of individuals
must be referred that right, which some have argued to belong to every state,
(though, in fact, never exercised by any,) of punishing not only their own
subjects, but also foreign ambassadors, even with death itself, in case they
have offended, not indeed against the municipal laws of the country, but
against the divine laws of nature, and become liable thereby to forfeit their
lives for their guilt, (k)
As to offences merely against the laws of society, which are ofily mala
prohibita,(x$) and not mala in f<?,(i6) the temporal magistrate is also em
powered to inflict coercive penalties for such transgressions, and this by the
consent of individuals who, in forming societies, did either tacitly or expressly
invest the sovereign power with the right of making laws, and of enforcing
obedience to them when made by exercising, upon their non-observance,
severities adequate to the evil. The lawfulness, therefore, of punishing such
criminals, is founded upon this principle, that the law by which they suffer
was made by their own consent: it is a part of the original contract into which
they entered when first they engaged in society; it was calculated for, and
has long contributed to, their own security.
This right, therefore, being thus conferred by universal consent, gives to
the state exactly the same power, and no more, over all its members, as each
individual member had naturally over himself or others which has
*g] *occasioned some to doubt how far a human legislature ought to inflict
capital punishments for positive offences, —offences against the munici
pal law only, and not against the law of nature, —since no individual has,
(ft) See Grotius, dej. b. & p. I. 2, c. 20. Puflendorf,
(() Ren. iv. 14.
L. of Nat. & N. b. 8, e. 3.
(i) See book i. p. 254.
13) State v. Collins. 1 McCord (S. C.) 355, 357 (1821).
14) In re Thompson, 117 Mo 83, 89 (1893).
15) [Crimes because forbidden.]
16) [Crimes in themselves.]
1430

Chap, i]

OF PUBLIC WRONGS.

9-10

naturally, a power of inflicting death upon himself or others for actions in
themselves indifferent. With regard to offences mala in re, (17) capital pun
ishments are in some instances inflicted by the immediate command of God
himself to all mankind; as in the case of murder, by the precept delivered to
Noah, their common ancestor and representative, "whoso sheddeth man's
blood, by man shall his blood be shed."(/ ) In other instances they are in
flicted after the example of the Creator in his positive code of laws for the
regulation of the Jewish republic; as in the case of the crime against nature.
But they are sometimes inflicted without such express warrant or example,
at the will and discretion of the human legislature; as for forgery, for theft,
and sometimes for offences of a lighter kind. Of these we are principally to
speak, as these crimes are none of them offences against natural, but only
against social rights, not even theft itself, unless it be accompanied with vio
lence to one's house or person; all others being an infringement of that right
of property which, as we have formerly seen, («/) owes its origin not to the
law of nature, but merely to civil society. (18)
The practice of inflicting capital punishments, for offences of human insti
tution, is thus justified by that great and good man, Sir Matthew Hale:(w)
" When offences grow enormous, frequent, and dangerous to a kingdom or
state, destructive or highly pernicious to civil societies, and to the great in
security and danger of the kingdom or its inhabitants, severe punishment,
and even death itself, is necessary to be annexed to laws in many cases by
the prudence of lawgivers. " It is therefore the enormity or dangerous ten
dency of the crime that alone can warrant any earthly legislature in
putting him to death that commits it. *It is not its frequency only, [*io
or the difficulty of otherwise preventing it, that will excuse our attempt
ing to prevent it by a wanton effusion of human blood. For though the end
of punishment is to deter men from offending, it never can follow from thence
that it is lawful to deter them at any rate and by any means; since there may
be unlawful methods of enforcing obedience even to the justest laws. Every
humane legislator will be therefore extremely cautious of establishing laws
that inflict the penalty of death, especially for slight offences or such as are
merely positive. He will expect a better reason for his so doing than that
loose one which generally is given, —that it is found by former experience
that no lighter penalty will be effectual. For is it found upon further expe
rience that capital punishments are more effectual ? Was the vast territory
of all the Russias worse regulated under the late empress Elizabeth than
under her more sanguinary predecessors ? Is it now, under Catherine III.,
less civilized, less social, less secure? And yet we are assured, that neither
of these illustrious princesses have, throughout their whole administration,
inflicted the penalty of death; and the latter has, upon full persuasion of its
being useless, nay, even pernicious, given orders for abolishing it entirely
throughout her extensive dominions. (0) But, indeed, were capital punish(0) Grand instructions for framing a new code of
7) Gen. ii. 6.
laws for the Russian empire, \ 210.
'm) Book ii. e. 1.
,n) 1 Hal. P. C. 13.
(17) [Bad in themselves.]
(18) It is strange that the learned judge's conclusion—viz. , that theft itself is not an
offence against natural rights—did not lead him to suspect the fallacy of the position that
the right of property owes its origin not to the law of nature, but merely to civil society,
which he has also advanced in a former book, (2 book, p. 11,) and which I have there
presumed to controvert. If theft be not a violation of the law of nature and reason, it
would follow that there is no moral turpitude in dishonesty. "ATon igitur magis est
contra naluram morbus ant egestas aul quid hujusmcdi quam detractio aut appetitio
aiieni." ["Therefore neither disease, indigence nor any evil of the same kind is more
contrary to nature, than the appropriating, or desiring to appropriate, the property of
another to our own use."]— Christian.
1431
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ments proved by experience to be a sure and effectual remedy, that would not
prove the necessity (upon which the justice and propriety depend) of inflict
ing them upon all occasions when other expedients fail. I fear this reason
ing would extend a great deal too far. For instance, the damage done to our
public roads by loaded wagons is universally allowed, and many laws have
been made to prevent it; none of which have hitherto proved effectual. But
it does not therefore follow that it would be just for the legislature to inflict
death upon every obstinate carrier who defeats or eludes the provision of
former statutes. Where the evil to be prevented is not adequate to the vio
lence of the preventive, a sovereign that thinks seriously can never
*n] justify such a law to the dictates of *conscience and humanity. To
shed the blood of our fellow-creature is a matter that requires the
greatest deliberation and the fullest conviction of our own authority: for life
is the immediate gift of God to man; which neither he can resign, nor can it
be taken from him, unless by the command or permission of Him who gave
it; either expressly revealed, or collected from the laws of nature or society
by clear and indisputable demonstration.
I would not be understood to deny the right of the legislature in any country
to enforce its own laws by the death of the transgressor, though persons of
some abilities have doubled it; but only to suggest a few hints for the con
sideration of such as are, or may hereafter become, legislators. When a
question arises, whether death may be lawfully inflicted for this or that trans
gression, the wisdom of the laws must decide it; and to this public judgment
or decision all private judgments must submit; else there is an end of the
first principle of all society and government. The guilt of blood, if any,
must lie at their doors who misinterpret the extent of their warrant, and not
at the doors of the subject, who is bound to receive the interpretations that
are given by the sovereign power.
2. As to the end or final cause of human punishments. This is not by
way of atonement or expiation for the crime committed; for that must be left
to the just determination of the Supreme Being; but as a precaution against
future offences of the same kind. (19) This is effected three ways: either
by the amendment of the offender himself; for which purpose all corporal
punishments, fines, and temporary exile or imprisonment are inflicted; or by
deterring others by the dread of his example from offending in the like way,
" ut poena (as Tully(^) expresses it) ad paucos, metus ad omnes perveniat;"
(20) which gives rise to all ignominious punishments, and to such
*I2] executions of justice as are open and public: *or, lastly, by depriving
the party injuring of the power to do future mischief; which is effected
by either putting him to death, or condemning him to perpetual confinement,
slavery, or exile. The same one end of preventing future crimes is endeav
ored to be answered by each of these three species of punishment. The pub
lic gains equal security, whether the offender himself be amended by whole
some correction, or whether he be disabled from doing any further harm ; and
if the penalty fails of both these effects, as it may do, still, the terror of his
example remains as a warning to other citizens. The method, however, of
inflicting punishment ought always to be proportioned to the particular pur
pose it is meant to serve, and by no means to exceed it: therefore the pains
of death, and perpetual disability by exile, slavery, or imprisonment, ought
never to be inflicted but when the offender appears incorrigible: which may
(p) Pro CluenMo, 46.
(19) Clark's Criminal Law, p. 4 (1894). Hopt v. Utah, no U. S. 574, 579 (1883). Dis
tinguished in Schwab v. Berggren, 143 U. S. 448 (1891).
(20) [" That few may suffer, but all may dread punishment."]
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be collected either from a repetition of minuter offences, or from the perpe
tration of some one crime of deep malignity which of itself demonstrates a
disposition without hope or probability of amendment: and in such cases it
would be cruelty to the public to defer the punishment of such a criminal
till he had an opportunity of repeating perhaps the worst of villainies.
3. As to the measure of human punishments. From what has been
observed in the former articles, we may collect, that the quantity of punish
ment can never be absolutely determined by any standing invariable rule;
but it must be left to the arbitration of the legislature to inflict such penal
ties as are warranted by the laws of nature and society, and such as appear
to be the best calculated to answer the end of precaution against future
offences.
Hence it will be evident that what some have so highly extolled for its
equity, the lex talionis, or law of retaliation, can never be in all cases an ade
quate or permanent rule of punishment. In some cases indeed it seems to
be dictated by natural reason; as in the case of conspiracies to do an injury,
or false accusations of the innocent; to which we may add that law of
the Jews and Egyptians, mentioned by *Josephus and Diodorus [*I3
Siculus, that whoever without sufficient cause was found with any
mortal poison in his custody should himself be obliged to take it. But, in
general, the difference of persons, place, time, provocation , or other circum
stances may enhance or mitigate the offence; and in such cases retaliation
can never be a proper measure of justice. If a nobleman strikes a peasant,
all mankind will see that if a court of justice awards a return of the blow it
is more than a just compensation. On the other hand, retaliation may some
times be too easy a sentence; as, if a man should maliciously put out the re
maining eye of him who had lost one before, it is too slight a punishment for
the maimer to lose only one of his: and therefore the law of the Locrians, which
demanded an eye for an eye, was in this instance judiciously altered by
decreeing, in imitation of Solon's laws,(y) that he who struck out the eye
of a one-eyed man should lose both his own in return. Besides, there are
very many crimes that will in no shape admit of these penalties without
manifest absurdity and wickedness. Theft cannot be punished by theft,
defamation by defamation, forgery by forgery, adultery by adultery, and the
like. And we may add, that those instances, wherein retaliation appears to
be used, even by the divine authority, do not really proceed upon the rule of
exact retribution, by doing to the criminal the same hurt he has done to his
neighbor, and no more; but this correspondence between the crime and pun
ishment is barely a consequence from some other principle. Death is ordered
to be punished with death; not because one is equivalent to the other, for
that would be expiation, and not punishment. Nor is death always an
equivalent for death: the execution of a needy decrepit assassin is a poor
satisfaction for the murder of a nobleman in the bloom of his youth and full
enjoyment of his friends, his honors, and his fortune. But the reason upon
which this sentence is grounded seems to be that this is the highest
penalty that man can inflict, *and tends most to the security of man- [*i4
kind, by removing one murderer from the earth and setting a dread
ful example to deter others; so that even this grand instance proceeds upon
other principles than those of retaliation. And truly, if any measure of
punishment is to be taken from the damage sustained by the sufferer, the
punishment ought rather to exceed than equal the injury: since it seems
contrary to reason and equity that the guilty (if convicted) should suffer no
more than the innocent has done before him; especially as the suffering of
the innocent is past and irrevocable, that of the guilty is future, contingent,
(9) Pott. Antiq. b. i. c. 26.
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and liable to be escaped or evaded. With regard indeed to crimes that are
incomplete, which consist merely in the intention, and are not yet carried
into act, as conspiracies and the like, the innocent has a chance to frustrate
or avoid the villainy, as the conspirator has also a chance to escape his pun
ishment; and this may be one reason why the lex talionis is more proper to
be inflicted, if it at all, for crimes that consist in intention, than for such as
are carried into act. It seems, indeed, consonant to natural reason, and has
therefore been adopted as a maxim by several theoretical writers, (r) that the
punishment due to the crime of which one falsely accuses another should be
inflicted on the perjured informer. Accordingly, when it was once attempted
to introduce into England the law of retaliation, it was intended as a pun
ishment for such only as preferred malicious accusations against others; it
being enacted, by statute 37 Edw. III. ch. 18, that such as preferred any
suggestions to the king's great council should put in sureties of taliation;
that is, to incur the same pain that the other should have had in case the
suggestion were found untrue. But after one year's experience, this punish
ment of taliation was rejected, and imprisonment adopted in its stead, (j)
But though from what has been said it appears that there cannot be
♦15] any regular or determinate method of rating the *quantity of punish
ments for crimes by any one uniform rule, but they must be referred
to the will and discretion of the legislative power: yet there are some general
principles, drawn from the nature and circumstances of the crime, that may
be of some assistance in allotting it an adequate punishment.
As, first, with regard to the object of it; for the greater and more exalted
the object of an injury is, the more care should be taken to prevent that
injury, and, of course, under this aggravation the punishment should be
more severe. Therefore treason in conspiring the king's death is by the
English law punished with greater rigor than even actually killing any
private subject. And yet, generally, a design to transgress is not so flagrant
an enormity as the actual completion of that design. For evil, the nearer we
approach it, is the more disagreeable and shocking; so that it requires more
obstinacy in wickedness to perpetrate an unlawful action, than barely to
entertain the thought of it: and it is an encouragement to repentance and
remorse, even till the last stage of any crime, that it never is too late to
retract; and that if a man stops even here, it is better for him than if he pro
ceeds: for which reason, an attempt to rob, to ravish, or to kill, is far less
penal than the actual robbery, rape, or murder. But in the case of a
treasonable conspiracy, the object whereof is the king's majesty, the bare
intention will deserve the highest degree of severity; not because the inten
tion is equivalent to the act itself, but because the greatest rigor is no more
than adequate to a treasonable purpose of the heart, and there is no greater
left to inflict upon the actual execution itself.
Again: the violence of passion, or temptation, may sometimes alleviate a
crime; as theft, in case of hunger, is far more worthy of compassion than
when committed through avarice, or to supply one in luxurious excesses.
To kill a man upon sudden and violent resentment is less penal than upon
cool, deliberate malice. The age, education, and character of the
*i6] offender: the repetition (or otherwise) *of the offence; the time, the
place, the company, wherein it was committed; all these, and a thousand
other incidents, may aggravate or extenuate the crime. (/)
Further: as punishments are chiefly intended for the prevention of future
(r) Beccar. c. 15.
" by my enemy, in onld blood, out of malice, not by
Is) Stat 38 Edw. III. c. 9.
heat of wine, in the morning, publicly, before strau(0 Thus, Demosthenes (in his oration against gers as well ss citizens; and that in the temple,
Hidiasi finely works up the aggravations of the whither the duty of my office calico me."
insults he had received:—" I was abused," says he,
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crimes, (21) it is but reasonable that among crimes of different natures those
should be most severely punished which are the most destructive of the public
safety and happiness; (w) and, among crimes of an equal malignity, those
which a man has the most frequent and easy opportunities of committing,
which cannot be so easily guarded against as others, and which therefore the
offender has the strongest inducement to commit; according to what Cicero
observes, (z>) " ea sunt animadvertmda peccata maxime, qua difficillime
pr&caventur." (22) Hence it is, that for a servant to rob his master is in
more cases capital than for a stranger; if a servant kills his master, it is a
species of treason 1(23) in another it is only murder; to steal a handkerchief,
or other trifle of above the value of twelve pence, privately from one's person,
is made capital 5(24) but to carry off a load of corn from an open field, though
of fifty times greater value, is punished with transportation only. And in the
island of Man this rule was formerly carried so far that to take away a horse
or an ox was there no felony, but a trespass, because of the difficulty in that
little territory to conceal them or carry them off; but to steal a pig or a fowl,
which is easily done, was a capital misdemeanor, and the offender was
punished with death, (w)
Lastly: as a conclusion to the whole, we may observe that punishments of
unreasonable severity, especially when indiscriminately inflicted, have less
effect in preventing crimes and amending the manners of a people than such
as are more merciful in general, yet properly intermixed with due
♦distinctions of severity. It is the sentiment of an ingenious writer, [*i7
who seems to have well studied the springs of human action, (x) that
crimes are more effectually prevented by the certainty than by the severity of
punishment. For the excessive severity of law (says Montesquieu) (y)
hinders their execution: when the punishment surpasses all measure the
public will frequently, out of humanity, prefer impunity to it. Thus also the
statute 1 Mar. st. 1, c. 1 recites in its preamble " that the state of every king
consists more assuredly in the love of the subjects towards their prince than
in the dread of laws made with rigorous pains; and that laws made for the
preservation of the commonwealth without great penalties are more often
obeyed and kept than laws made with extreme punishments." Happy had
it been for the nation if the subsequent practice of that deluded princess, in
matters of religion, had been correspondent to these sentiments of herself and
parliament in matters of state and government! We may further observe that
sanguinary laws are a bad symptom of the distemper of any state, or at least
of its weak constitution. The laws of the Roman kings, and the twelve
(u) Beccar. c. 6.
(x) Beccar. c. 7.
(v) Pro Sexto Rotcio, 40.
(V) Sp. L. b. 6, c. 13.
(u ) 4 Inst. 285.
*
(21) Bishop's New Criminal Law, vol. 1, 115.
(22) [" Those offences should be most severely punished, which it is most difficult to
guard against."]
(23) This is no longer law. By 9 Geo. IV. c. 31, s. 2, repealing 25 Edw. III. st. 5, c. 2,
respecting petit treason, it is enacted " that every offence which before the commence
ment of that act would have amounted to petit treason shall be deemed to be murder
only, and no greater offence; and that all persons guilty in respect thereof whether as
principals or accessaries, shall be dealt with, indicted, tried, and punished t. principals
and accessaries in murder." See 1 Hawk. P. C. 6 ed. 105. 5 Burn's J. last ed. 551. —
Chitty.
(24) This is altered by 7 & 8 Geo. IV. c. 29, s. 6, which enacts "that if any person shall
steal any chattel, money, or valuable security from the person of another, or shall assault
any other person with intent to rob him, or shall with menaces or by force demand any
such property of any other person with intent to steal the same, he shall be guilty of
felony, and liable to be transported for life, or for not less than seven years, or to be
imprisoned for not exceeding four years; and, if a male, to be once, twice, or thrice
publicly or privately whipped."—Chitty.
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tables of the decemviri, (2 5) were full of cruel punishments: the Porcian law,
which exempted all citizens from sentence of death, silently abrogated them
all. In this period the republic flourished; under the emperors severe
punishments were revived; and then the empire fell. (26)
It is moreover absurd and impolitic to apply the same punishment to crimes
of different malignity. A multitude of sanguinary laws (besides the doubt
that may be entertained concerning the right of making them) do likewise
prove a manifest defect either in the wisdom of the legislative or the strength
of the executive power. It is a kind of quackery in government, and argues
a want of solid skill, to apply the same universal remedy, the ullimum supplicium,{2'j) to every case of difficulty. It is, it must be owned, much
*i8] easier to extirpate than to amend mankind; yet *that magistrate must
be esteemed both a weak and a cruel surgeon who cuts off every limb
which, through ignorance or indolence, he will not attempt to cure. It has
been therefore ingeniously proposed, (z) that in every state a scale of crimes
should be formed, with a corresponding scale of punishments, descending
from the greatest to the least; but, if that be too romantic an idea, yet at
least a wise legislator will mark the principal divisions and not assign penal
ties of the first degree to offences of an inferior rank. Where men see no
distinction made in the nature and gradations of punishment, the generality
will be led to conclude there is no distinction in the guilt. Thus in France
the punishment of robbery, either with or without murder, is the same;(a)
hence it is that though perhaps they are therefore subject to fewer robberies,
yet they never rob but they also murder. (28) In China murderers are cut
to pieces, and robbers not; hence in that country they never murder on the
highway, though they often rob. And in England, besides the additional
terrors of a speedy execution and a subsequent exposure or dissection , robbers
have a hope of transportation, which seldom is extended to murderers. This
(z) Beocar. c. 6.

(a) Sp. L. b. 6, c. 16.

(25) [Ten men.]
(26) The most admirable and excellent statute ever passed by the English legislature is
the 1 Edw. VI. c. 12. In the preamble it states, in a beautiful and simple strain of elo
quence, that " Nothing is more godly, more sure, more to be wished and desired betwixt
a prince, the supreme head and ruler, and the subjects whose governor and head he is,
than on the prince's part great clemency and indulgency, and rather too much forgive
ness and remission of his royal power and just punishment, than exact severity and
justice to be showed; and, on the subjects' behalf, that they should obey rather for love,
and for the necessity and love of a king and prince, than for fear of his strait and severe
laws. But as in tempest or winter one course and garment is convenient, in calm or
warm weather a more liberal case or lighter garment both may and ought to be followed
and used, so we have seen divers strait and sore laws made in one parliament ithe time
so requiring) in a more calm and quiet reign of another prince by the like authority and
parliament taken away," etc. It therefore repeals every statute which has created any
treason since the 25 Edw. III. st. 5, c. 2. It repeals "all and every act of parliament
concerning doctrine or matters of religion." It repeals every felony created by the
legislature during the preceding long and cruel reign of Henry VIII. It repeal's the
statute 31 Hen. VIII., "that proclamations made by the king's highness, by the advice
of his honorable council, should be made and kept as though they were made by author
ity of parliament." It repeals also the extraordinary statute de bigamis [Of those guilty
of bigamy], (4 Edw. I. st. 3, c. 5,) which enacted that if any man married a widow, or
married a second wife after the death of the first, he should be deprived of the benefit of
clergy [Now abolished by stat. 7 & 8 Geo. IV. c. 28, jj 6] if he was convicted of any
clergyable felony whatever.—Christian.
(27) [The severest or capital punishment.l
(28) This is not now the law of France. By the present Criminal Code, founded on the
Code Napoleon, robbery without murder has ceased to be a capital offence. And the
result mentioned by the learned judge has ceased also; nothing is more common now
than instances of robberies without murder in France.—Chitty.
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has the same effect here as in China; in preventing frequent assassination and
slaughter.
Yet, though in this instance we may glory in the wisdom of the English law,
we shall find it more difficult to justify the frequency of capital punishment
to be found therein, inflicted (perhaps inattentively) by a multitude of suc
cessive independent statutes upon crimes very different in their natures. It
is a melancholy truth, that among the variety of actions which men are daily
liable to commit, no less than a hundred and sixty have been declared by act
of parliament(^) to be felonies without benefit of clergy; or, in other words,
to be worthy of instant death. (29) So dreadful a list, instead of
diminishing, increases the number of offenders. *The injured, through [*i9
compassion, will often forbear to prosecute; juries, through com
passion, will sometimes forget their oaths, and either acquit the guilty or
mitigate the nature of the offence; and judges, through compassion, will
respite one-half of the convicts, and recommend them to the royal mercy.
Among so many chances of escaping, the needy and hardened offender
overlooks the multitude that suffer: he boldly engages in some desperate
attempt to relieve his wants or supply his vices, and if, unexpectedly, the
hand of justice overtakes him, he deems himself peculiarly unfortunate in
falling at last a sacrifice to those laws which long impunity has taught him
to contemn.

CHAPTER II.
OF THE PERSONS CAPABLE OF COMMITTING CRIMES.
Having in the preceding chapter considered in general the nature of crimes
and punishments, we are led next, in the order of our distribution, to inquire
what persons are or are not capable ol committing crimes; or, which is all one,
who are exempted from the censures of the law upon the commission of those
acts which, in other persons, would be severely punished. In the process of
which inquiry, we must have recourse to particular and special exceptions;
for the general rule is, that no person shall be excused from punishment for
disobedience to the laws of his country, excepting such as are expressly de
fined and exempted by the laws themselves. (1)
All the several pleas and excuses which protect the committer of a forbid
den act from the punishment which is otherwise annexed thereto may be
reduced to this single consideration, the want or defect of will. An involun
tary act, as it has no claim to merit, so neither can it induce any guilt: the
concurrence of the will, when it has its choice either to do or to avoid
the fact in question, being the only thing *that renders human actions [*2i
either praiseworthy or culpable. Indeed, to make a complete crime
(6) See Ruffhead's index to tbe statutes (tit. Felony) and the acts which have since been made.

(29) The severity of the common law has been greatly mitigated by modern statutes.
In England and in the United States the number of capital offences has been reduced to
two—treason and murder in the first degree. See r Barbour's Crim. Law, p. 15 (1883).
Darling v. Westmoreland, 52 N. H. 401, 407 (1872). Aldrich v. Wright, 53 N. H. 398,
415 (1873). Dodge v. People, 4 Neb. 220. 227 (1876). Robinson v. State, 8 Ohio Reports,
131, 171 (1857). In some of the States arson and rape are also capital offences.
(r) 1 Archbold's Crim. Pr. & PI. 165. Barbour's Crim. Law vol. 1, 563. Id. vol. 2,
1029. Russell on Crimes, 9 Am. ed. vol. I, *6.
Book IV.—2.
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cognizable by human laws, there must be both a will and an act. (2) 'For,
though, in foro conscientice ,(3) a fixed design or will to do an unlawful act is
almost as heinous as the commission of it, yet, as no temporal tribunal can
search the heart or fathom the intentiops of the mind, otherwise than as they
are demonstrated by outward actions, it therefore cannot punish for what it
cannot know. For which reason, in all temporal jurisdictions, an overt act,
or some open evidence of an intended crime, is necessary, in order to demon
strate the depravity of the will, before the man is liable to punishmentAAnd,
as a vicious will without a vicious act is no civil crime, so, on the otheThand,
an unwarrantable act without a vicious will is no crime at all. So that, to
constitute a crime against human laws, there must be first, a vicious will;
and, secondly, au unlawful act consequent upon such vicious will. (4)
Now, there are three cases in which the will does not join with the act.
1. Where there is a defect of understanding. For where there is no discern
ment there is no choice, and where there is no choice there can be no act of
the will, which is nothing else but a determination of one's choice to do or to
abstain from a particular action: he, therefore, that has no understanding
can have no will to guide his conduct.(5) 2. Where there is understanding
and will sufficient residing in the party, but not called forth or exerted at the
time of the action done; which is the case of all offences committed by chance
or ignorance. Here the will sits neuter, and neither concurs with the act nor
disagrees to it. 3. Where the action is constrained by some outward force
and violence. Here the will counteracts the deed, and is so far from concur
ring with, that it loathes and disagrees to, what the man is obliged to per
form. It will be the business of the present chapter briefly to consider all
the several species of defect in will, as they fall under some one or other of
these general heads: as infancy, idiocy, lunacy, and intoxication,
*22] which fall under the first class; misfortune and ignorance, which *may
be referred to the second; and compulsion or necessity, which may
properly rank in the third.
I. First we will consider the case of infancy, or nonage, which is a defect
of the understanding. VInfants under the age of discretion ought not to be
punished by any criminal prosecution whatever, (a) (6) What the age of
discretion is, in various nations, is matter of some variety. The civil law
distinguished the age of minors, or those under twenty -five years old, into
three stages: infantia,(i) from the birth till seven years of age; pueritia,(8)
from seven to fourteen; and pubertas, (9) from fourteen upwards. The period
of pueritia, or childhood, was again subdivided into two equal parts: from
seven to ten and a half was (etas infanlue proxima; (10) from ten and a half
(a) 1 Hawk. P. C. 2.
(2) Myers v. The State, t Conn. 502, 505 1816) . Sevier v. The Justices of Washington
County, 1 Peck's Tennessee Reports, 334, 360 (1824). Lawson's Criminal Defences, 552
(1885).
(3) [At the tribunal of conscience.]
(4) Robbins v. The State, 8 Ohio Reports, 131, 173 (1858). Commonwealth v. Presby,
14 Gray (Mass.) 65, 66. S. C. Lawson's Criminal Defences, vol. 3, 507 Lawson's In
sanity as a Defence to Crime, 495, citing People v. McCann, 16 N. Y. 58. Queen v. Prince,
L. R. Crown Cases Reserved, vol. 2, pp. 154, 164 (1875).
(5) Boarclman v. Woodman, 47 N. H. 120, 147 (1866). Robbins v. The State, 8 Ohio St.
131- 173 (1857)(6) Bassett's Crim. Pleading, 36, note 1. Waterman's Crim. Proc. vol. 1, 8, note 1,
(i860).
(7) [Infancy.]
(8) [Childhood.]
(9) [Puberty.]
(10) [The age nearest infancy.]
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to fourteen was mtas pubertati proxima. (11) Duringthe first stage of infancy
and the next half-stage of childhood, infantice proxima, they were not pun
ishable for any crime. (b) During the other half-stage of childhood, approach
ing to puberty, from ten and, a half to fourteen, they were indeed punishable,
if found to be doli capaces, or capable of mischief, but with many mitigations,
and not with the utmost rigor of the law.(^) During the last stage, (at the
age of puberty, and afterwards,) minors were liable to be punished, as well
capitally as otherwise.
The law of England does in some cases privilege an infant under the age
of twenty-one, as to common misdemeanors, so as to escape fine, imprison
ment, and the like: and particularly in cases of omission, as not repairing a
bridge, or a highway, and other similar offences;(a? ) for, not having the com
mand of his fortune till twenty-one, he wants the capacity to do those things
which the law requires. (12) But where there is any notorious breach of the
peace, a riot, battery, or the like, (which infants, when full grown, are
at least as liable as others to commit,) for these an infant, above ""the [*23
age of fourteen, is equally liable to suffer as a person of the full age
of twenty-one. (13)
With regard to capital crimes, the law is still more minute and circumspect;
distinguishing with greater nicety the several degrees of age and discretion^
By the ancient Saxon law, the age of twelve years was established for the
age of possible discretion, when first the understanding might open;(<f) and
from thence till the offender was fourteen it was atas pubertati proxima, (14)
in which he might or might not be guilty of a crime, according to his natural
capacity or incapacity. This was the dubious stage of discretion: but under
twelve it was held that he could not be guilty in will, neither after fourteen
could he he supposed innocent, of any capital crime which he in fact commit-^
ted. (15) »But by the law, as it now stands, and has stood at least ever since"
the time of Edward the Third, the capacity of doing ill, or contracting guilt,
is not so much measured by years and days as by the strength of the delin
quent's understanding and judgment. (16) For one lad of eleven years old
may have as much cunning as another of fourteen; and in these cases our
maxim is, that "ma/itia supplet atatem." (17) Under seven years of age,
indeed, an infant cannot be guilty of felony, (/)(i8) for then a felonious dis(6) Inst. 3, 20, 10.
(r) ft, 29, 5. 14, 60, 17. Ill, 47, 2, 23.
(<f) 1 Hal. P. C. 20, 21, 22.

(e) LL. Athdsttm. Wills. 65.
(/) Mlrr. c. 4, i 16. 1 Hal. P. C. 27.

( n) [The age nearest puberty.]
(12) Cherry's Outline of Criminal Law, 17. 1 Archbold's Crim. Pr. & PI. 14. Bar
bour's Crim. Practice (3 ed.) vol. I, 567 (1883). Clark's Crim. Law, 51 (1894). For a
case holding that an infant's property is liable to satisfy the fine and costs adjudged
against him, upon his conviction for a misdemeanor, see Beasley v. The State, 2 Yerger
(Tenn.) 481 (1831).
(13! Blackstone does not assert that an infant under the age of fourteen, if possessed
of sufficient capacity to discern good from evil, may not be punished for misdemeanors.
The rule, however, in this respect does not seem to be very well settled. In State v.
Goin, 9 Humphreys (Tenn.) 175 (1850), it was held that a girl of twelve years could be
punished for assault and battery. See note quoting the opinion in the above case in
Archbold's Crim. Prac. vol. 1, pp. 13 & 14. Lewis' U. S. Crim. Law, 599 (1847). Peo
ple v. Kendall, 25 Wendell (N. Y.) 399, 401 (1841). Clark's Crim. Law, 49 (1894).
(14) [The age nearest puberty.]
(15) Archbold's Crim. Pr. & PI. vol. 1, ? 369 (1877).
(16^ See Bassett's Crim. PI. 36. note 6, and following cases cited, 3 Ala. 323. Willett
v Comm., 13 Bush, 230. State v. Guild, 5 Halst. (10 N. J. L.) 163. State v. Doherty,
2 Tenn. 80. Lewis' U. S. Crim. Law, 599 i 1847).
( 17) [" Malice is held equivalent to age."]
(18) All persons under seven years of age are absolutely exempted from criminal
prosecution without regard to their mental capacity. Barbour's Crim. Law (3 ed.) vol.
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cretion is almost an impossibility in nature; but at eight years old he may be
guilty of felony, (g) Also, under fourteen, though an infant shall be prima
facie(ig) adjudged to be doli incapax, (20) yet if it appear to the court and
jury that he was doli capax, (21) and could discern between good and evil,
he may be convicted and suffer death. Thus a girl of thirteen has been
burned for killing her mistress: and one boy of ten, and another of nine years
old, who had killed their companions, have been sentenced to death, and he
of ten years actually hanged ; because it appeared, upon their trials, that the
one hid himself, and the other hid the body he had killed, which hid♦24] ing manifested a consciousness of guilt, and a discretion *to discern
between good and evil. (Ji) And there was an instance in the last
century where a boy of eight years old was tried at Abingdon for firing two
barns; and, it appearing that he had malice, revenge, and cunning, he was
found guilty, condemned, and hanged accordingly. (/) (22) Thus, also, in
very modern times, a boy of ten years old was convicted on his own confession
of murdering his bedfellow, there appearing in his whole behavior plain
tokens of a mischievous discretion; and, as the sparing this boy merely on
account of his tender years might be of dangerous consequence to the public
by propagating a notion that children might commit such atrocious crimes
with impunity, it was unanimously agreed by all the judges that he was a
proper subject of capital punishment. (/X23) But, in all such cases, the
evidence of that malice which is to supply age ought to be strong and clear
beyond all doubt and contradiction^ 24)
II. The second case of a deficiency in will, which excuses from the guilt
of crimes, arises also from a defective or vitiated understanding, viz., in an
idiot or a lunatic. For the rule of law as to the latter, which may easily be
adapted also to the former, is, that "furiosusfurore solum punitur."(2$) In
criminal cases, therefore, idiots and lunatics are not chargeable for their own
acts, if committed when under these incapacities: no, not even for treason
itself. (£) (26) Also, if a man in his sound memory commits a capital offence,
o) Dalt. Just. c. 117.
h) 1 Hal. P. C. 26, 27.
t) Emlyn ou 1 Hal. P. C. 25.

( i) Foster, 72;
\i) 8 lust 6.

I, *263. The law raises a presumption that such persons are incapable of committing a
felony, and evidence to the contrary is not admissible. State v. Floyd, 13 Iredell (N. C.)
382, 386 (1852). See Waterman's Crim. Proc. vol. 1, 9 note (i860). Archbold's Crim.
Practice, vol. 1, io, note ( 1). Lewis' U. S. Crim. Law, 599 (1847). Archbold's Crim.
Prac. (8ed. ) vol. 1, n, note ( 1 ) (1877).
(19) [Immediately—at first sight.]
(20) ^Incapable of guile.]
(21) [Capable of guile.]
(22) Archbold's Crim. Pr. & PI. (8 ed. ) vol. I, p. I*.
(23) A boy of the age of twelve years may be convicted of murder on his own con
fessions, corroborated bv other evidence, and executed. State v. Guild, 5 Halsted (N. J.)
163, 189 (1828). Godfrey v. The State, 31 Ala. 323. 328 (1858). See Bishop's New Crim.
Law, vol. r, \ 371 (1892). Archbold's Crim. Pr. & PI. vol. 1, 15 (1877).
(24) The evidence of such capacity need not be independent and outside of the facts
of the transaction itself. State v. Toney, 15 S. C. 409, 414 (1881). Wharton's Crim.
Law (10 ed.) \ 6S, note 6 and cases cited. State v. Adams, 76 Mo. 355, 357 (1882).
Bishop's New Crim. Law, vol. I, \ 370. Lewis' U. S. Crim. Law, 600 (1847). McKinney's Justice (4 ed.) vol. 1, 54. Archbold's Crim. Pr. & PI. (8ed.) vol. r, p. 22. Angelo
v. People, 96 111. 21-9. 210 et seq. (1880). State v. Tice, 90 Mo. 112 (1886). Law v. The
Commonwealth, 75 Va. 885, 890 (1881).
(25) [" A madman is punished by his madness alone."]
(26) The most commonly accepted doctrine as to the validity of insanity as a defence to
crime is that every man is to be presumed to be sane, and to possess a sufficient degree
of reason to be responsible for his crimes, until the contrary be proved to the satisfaction
of the jury. To establish a defence on the ground of insanity, it must be clearly proved
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and before arraignment for it he becomes mad, he ought not to be arraigned

that, at the time of the committing of the act, the party accused was laboring under such
a defect of reason, from disease of the mind, as not to know the nature and quality of the
act he was doing; or, if he did know it, that he did not know he was doing what was
wrong.
The foregoing is substantially the language employed by Lord Chief Justice Tindal in
the celebrated case of M'Naghten where the House of Lords requested the opinion of all
the common-law judges on the law of insanity as a defence to crime. M'Naghten's Case,
10 Clark & Finnelly, 200, 202 (1843). Freeman v. People, 4 Denio (N. Y. ) 9, 30 (1847).
Wharton on Homicide (2 ed. ) J 564 and cases cited in note 2. McKinney's Justice (4 ed. )
p. 55. Archbold's Crim. Pr. & PI. (8ed.) vol. 1, p. 22. See also, Commonwealth v.
Rogers, 48 Mass. 500 (1844). Willis v. People, 32 N. Y. 715 (1865). People v. Hoin, 62
Cal. 120 (1882). State v. Erb, 74 Mo. 199 (1881). Guiteau's Case, 10 Fed. Rep. 161, 163
(1S82). Loeffiier v. State, 10 Ohio St. 598, 616 (1858). Boswell v. Commonwealth, 20
Gratt (Va.) 860, 874 (1870). State v. Pratt, I Houst. Del. Rep. (Crim.) 249, 267 (1867).
The cases and authorities above cited hold that every accused person is to be presumed
to be sane, and that the burden of overcoming this presumption rests upon the defendant,
who must establish the fact of insanity by a preponderance of evidence. In some states,
however, it is held, that, if the defendant's evidence creates in the minds of the jurv a
reasonable doubt as to his sanity at the time of committing the offence, the prosecution
must remove that doubt by a preponderance of evidence, else the jury must acquit. Peo
ple v. McCann, 16 N. Y. 58 ( 1857). Brotherton v. People, 75 N. Y. 159 (1878). O'Connell
v. People, 87 N. Y. 377 (1882). Walker v. People, 88 N. Y. 81 ( 1882). People v. Nino,
149 N. Y. 317, 328 (1896). State v. Nixon, 32 Kan. 205, 213 (1884). State v. Bartlett,
43 N. H. 224, 234 (1861). Dacey v. The People, 116 111. 555, 574 (1886). State v.
Schweitzer, 57 Conn. 532, 541 (1889). Loeffner v. State, 10 Ohio St. 598, 616 (1858).
Bond v. State, 23 id. 349, 356 (1872). Boswell v. Commonwealth, 20 Gratt (Va.) 860,
876 (1871). Baccigalupo v. Commonwealth, 33 id. 807, 817 (1880). Dejarnette v. Com
monwealth, 75 Va. 867, 881 (1881). State v. Felter, 32 Iowa, 49, 52(1871). State v.
Bruce, 48 Iowa, 530, 534 (1878). Boswell v. State, 63 Ala. 307, 326 (1879). Webb v.
State, 9 Tex. App. 490, 515 (1880). Johnson v. State, 10 id. 571, 578 (1881). State v.
Coleman, 27 La. Ann. 691, 692 (1875). State v. Strauder, n W. Va. 745, 823 (1877).
Ortwein v. Commonwealth, 76 Pa. St. 414, 425 (1874). People v. M'Donnell, 47 Cal. 134,
136 (1873). Commonwealth v. Eddy, 73 Mass. (7 Gray) 583, 584 (1856). State v. Smith,
53 Mo. 267, 270 (1873V People v. Garbutt, 17 Mich. 9, 2r (1868). People v. Finley, 38
id. 482, 485 (1878). State v. Klinger, 43 Mo. 127, 133 (1868).
In many other states the defendant cannot be acquitted on the ground of insanity,
unless he establishes his insanity by a preponderance of proof. State v. Lawrence, 57
Me. 574, 584 (1870). People v. Hamilton, 62 Cal. 377, 385 (1882). Coyle v. Common
wealth, 100 Pa. St. 573, 579 ( 1882). Graves v. State, 45 N. J. L. 203, 207 ( 1883). Affirmed
id. 347. Parsons v. State, 81 Ala. 577, 597 (1886), affirming Boswell's case, 63 id. 307.
Wright v. People, 4 Neb. 407, 410 (1876). Chase v. People, 40 111. 352, 358 (1866). Polk
v. State, iglnd. 170, 171 (1862). Plake v. State, 121 Ind. 433 (1889). State v. Pike, 49
N. H. 399, 408 (1870). Hopps v. People, 31 111. 385, 394 (1863). State v. Crawford, 11
Kan. 32, 45 (1873). Cunningham v. State, 56 Miss. 269, 276 (1879V For a case holding
that the defence must prove insanity beyond a reasonable doubt, see State v. Pratt, 1
Houst. Del. Rep. (Crim.) 2d9, 269 (1867).
It was also laid down in M'Naghten's Case that a person laboring under a partial delu
sion, and not in other respects insane, " must be considered in the same situation as to
responsibility as if the facts with respect to which the delusion exists were real. For
example, if under the influence of his delusion, he supposes another man to be in the act
of attempting to take away his life, and he kills that man. as he supposes in self-defence,
he would be exempt from punishment. If his delusion was that the deceased had inflicted
a serious injury to his character and fortune, and he killed him in revenge for such sup
posed injury he would be liable to punishment." This is the prevailing rule in the
United States. Guiteau's Case, 10 Fed. Rep. 161, 170 (1882). Commonwealth v. Rogers,
48 Mass. (7 Mete.) 500, 503 ( 1844). Tavlor v. Commonwealth, 109 Pa. St. 262, 271 (1885).
But see State v. Jones, 50 N. H. 369, 387 (1871). Parsons v. State, 81 Ala. 577, 594 (1886).
The theory has been advanced that one's mental faculties maybe so disordered, that,
though he knows the nature and quality of the act which he is about to commit, and
knows that it is wrong, yet he is impelled to the commission of the act by an impulse
which he cannot control or resist. This theory has not found general acceptance by the
courts of law, for as a learned judge has observed, " the vagueness and uncertainty of the
inquiry which would be opened, and the manifest danger of introducing the limitation
claimed into the rule of responsibility in cases of crime, may well cause courts to pause
before assenting to it" Flanagan v. People, 52 N. Y. 467, 470 (1873). Also, People v.
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for it, because he is not able to plead to it with that advice and caution that
he ought. (27) And if, after he has pleaded, the prisoner becomes mad, he
shall not be tried; for how can he make his defence ?(28) If, after he be
tried and found guilty, he loses his senses before judgment, judgment shall
not be pronounced; and if after judgment he becomes of nonsane memory,
execution shall be stayed: for peradventure, says the humanity of the Eng
lish law, had the prisoner been of sound memory, he might have
♦25] alleged *something in stay of judgment or execution. (/) (29) Indeed,
in the bloody reign of Henry the Eighth a statute was made, (m)
which enacted that if a person, being compos mentis, (30) should commit high
treason, and after fall into madness, he might be tried in his absence, and
should suffer death, as if he were of perfect memory. But this savage and
inhuman law was repealed by the statute 1 & 2 Ph. & M. c. 10. For, as is
observed by Sir Edward Coke, («) " the execution of an offender is for ex
ample, ut poena adpaucos, metus ad omnes perveniat:(T,i) but so it is not when
a madman is executed; but should be a miserable spectacle, both against law,
and of extreme inhumanity and cruelty, and can be no example to others. "(32)
But if there be any doubt whether the party be compos or not, this shall be
tried by a jury. (33) And if he be so found, a total idiocy, or absolute in
sanity, excuses from the guilt, and of course from the punishment, of any
criminal action committed under such deprivation of the senses: but, if a
lunatic hath lucid intervals of understanding, he shall answer for what he does
in those intervals, as if he had no deficiency. (0) Yet, in the case of absolute
madmen, as they are not answerable for their actions, they should not be
permitted the liberty of acting, unless under proper control; and, in particu
lar, they ought not to be suffered to go loose, to the terror of the king's sub
jects. It was the doctrine of our ancient law, that persons deprived of their
reason might be confined till they recovered their senses, ( p) without waiting
for the forms of a commission or other special authority from the crown : and
l) 1 Hal. P. C. Si.
m) 33 Hen. VIII. c. 20.
n) 3 Inst. 6.

(o) 1 Hal. P. C. 31.
(p) Bro. Abr. tit. Corone, 101.

Hoin, 62 Cal. 120, 121 (1882). State v. Pagels, 92 Mo. 300, 317 (1887). State v. Nixon,
32 Kan. 205, 212 (1884). U. S. v. Young, 25 Fed. Rep. 710, 712 (1885).
The courts in some states are inclined to lean to a contrary view where the irresistible
impulse has been created by disease of the mind, and the subject in consequence of such
disease has lost the power of choosing between right and wrong. Parsons i>. State, 81
Ala. 577, 586(1886). State v. Johnson, 40 Conn. 136, 139(1873). State v. Mewherter,
46 Iowa, 88, 100 (1877). Hopps v. People, 31 111. 385, 392 (1863). Taylor v. Common
wealth, 109 Pa. St. 262, 270 (1885). Dejarnette v. Commonwealth, 75 Va. 867, 878 ( 1881).
Neither moral depravity nor ungovernable passion, which is sometimes known as
"moral insanity" or "emotional insanity" constitutes a defence to crime. Sanders v.
State, 94 Ind. 147, 148 (1883). Fitzpatrick v. Commonwealth, 81 Ky. 357, 361 (1883).
Guiteau's Case, 10 Fed. Rep. i6r, 183 (1881). Spencer v. State, 69 Md. 28, 40 (1888).
(27) Jones v. The State, 13 Ala. 153, 158 (1848). Crocker v. The State, 60 Wis. 553,
556(1884). State v. Harrison, 36 W. Va. 729, 738(1892). Clark's Crim. Law, p. 52
(1894).
(28) Barbour's Criminal Law (3 ed.) vol. 1, *272. Crocker v. The State, supra. McKinney's Justice (4 ed.) p. 55. Clark's Crim. Law, supra.
(29) Russell on Crimes (9 Am. ed. Sharswood) vol. 1, p. 29. Archbold's Crim. Pr. &
PI. (8 ed. Pomeroy) vol. 1, p. 18.
(30) [Of sound mind.]
(31) [That few may suffer, but all may dread punishment.]
(32) Arch. Crim. Pr. and Plead. 22.
(33) The verdict of a jury that a prisoner was " sufficiently sane in mind and memory
to distinguish between right and wrong," is defective, because it did not directly find any
thing, and certainly not the point in issue, but evaded it by an argumentative finding.
Freeman v. The People, 4 Denio (N. Y. ) 9. 30 (1847). See also, State v. Vann, 84 N. C.
722, 724 (1881). Crocker v. The State, 60 Wis. 553, 556 (1884).
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now, by the vagrant acts, (q) a method is chalked out for imprisoning, chain
ing, and sending them to their proper homes.
III. Thirdly: as to artificial, voluntarily contracted madness, by drunken
ness or intoxication, which, depriving men of their reason, puts them in a
temporary frenzy: (34) our law looks upon this as an aggravation
of the offence, rather *than as an excuse for any criminal misbe- [*26
havior. A drunkard, says Sir Edward Coke.(r) who is volunlarius
damon,($5) hath no privilege thereby; but what hurt or ill soever he doth,
his drunkenness doth aggravate it: (36) nam omne crimen ebrielas, et incendil,
et detegit. (37) It hath been observed that the real use of strong liquors, and
the abuse of them by drinking to excess, depend much upon the temperature
of the climate in which we live. The same indulgence which may be neces
sary to make the blood move in Norway would make an Italian mad. A
German, therefore, says the president Montesquieu, (s) drinks through cus
tom, founded upon constitutional necessity; a Spaniard drinks through choice,
or out of the mere wantonness of luxury: and drunkenness, he adds, ought
to be more severely punished where it makes men mischievous and mad, as
in Spain and Italy, than where it only renders them stupid and heavy, as in
Germany and more northern countries. And, accordingly, in the warm
climate of Greece, a law of Pittacus enacted ' ' that he who committed a
crime when drunk should receive a double punishment;" one for the crime
itself, and the other for the ebrity which prompted him to commit it.(/) The
Roman law, indeed, made great allowances for this vice: '■'per vinum delapsis
capitalis poena rcmititur. " ( u ) ( 38 ) But the law of England , considering how
easy it is to counterfeit this excuse, and how weak an excuse it is, (though
real,) will not suffer any man thus to privilege one crime by another, (w) (39)
(q) 17 Geo. II. c. 5.
(() Puff. L. of N. b. 8, c. 3.

(34) Barbour's Criminal Law (3 ed.) vol. 1, '265.
(35) [A voluntary madman.]
(36) Barbour's Criminal Law (3 ed.) vol. 1, *267. Binn's Justice (10 ed. Brightly)
p. 367. Lawson's Insanity as a Defence to Crime, p. 740 (1884). Russell on Crimes (9
Am. ed. Sharswood) vol. I, *I2. Wharton's Criminal Law (10 ed. Lewis) vol. I, {! 49,
p. 67. While drunkenness is no excuse for the commission of crime, yet where a crimi
nal intent is necessary to constitute the crime, evidence of intoxication is admissible to
show the presence or absence of malice and premeditation, and thus, in some cases, to
change the offence charged to one of lower degree. Binn's Justice (10 ed. Brightly)
p. 368. Shannahan v. Commonwealth, 8 Bush. (Ky. ) 463, 469 (1871). N. Y. Penal
Code, % 11. Boswell's Case, 20 Grattan (Va.) 860, 876 (1871). Rex v. Pitman, 2 Carr.
& P. 423, 424 (1826). TJ. S. v. Rondenbush, 1 Bald. (U. S. C. Ct.) 514, 517 (1832).
Regina v. Cruse, 8 Carr. & P. 541, 546 (1S38). Swan v. State, 4 Humph. (Tenn.) 136,
141 (1843). Kelley v. State, 3 S. & M. (Miss.) 518, 527 (1844). Golden v. State, 25 Ga.
527,533 (l858). Moon<-y v. State, 33 Ala. 419, 420 ( 1859). State v. Schingen, 20 Wis.
79, 84 (1865). People v. Harris, 29 Cal. 678, 683 (1866). People v. Blake, 65 id. 275,
278(1884). State v. Garvey, 11 Minn. 154, 163 (1866). Pigman v. State, 14 Ohio, 555
(1846). Roberts v. People, 19 Mich. 401, 418 ( 1870). State v. Johnson, 41 Conn. 584,
587 (1874). Hopt v. People, 104 U. S. 631, 633 (1881). Cline v. State, 43 Ohio St. 332,
335 (1885). Contra, State v. Cross, 27 Mo. 332, 337 (1858). If, however, insanity results
from habitual drunkenness, the insanity excuses the criminal act, provided the party was
not intoxicated at the time of committing the act. Binn's Justice (10 ed. Brightly) p.
368. Beasley v. State, 13 Ala. 153, 158 (1848). S. c. Lawson's Insanity as a Defence to
Crime, p. 581. Boswell's Case, supra. Bailey v. The State, 26 Ind. 422, 423 (1866). U.
S. v. Drew, 5 Mason (U. S. C. Ct.) 28, 29 (1828). State v. Hundley, 46 Mo. 414, 420
(1870). People v. Rogers, 18 N. Y. 9, 16 (1858). Drunkenness is no longer an aggrava
tion of an offence, except where, a person having a desire to do another an unlawful
injury, drinks intoxicating liquors to nerve himself to the commission of the crime.
Clark's Criminal Law, p. 65 ( 1894). Cline v. State, 43 Ohio St. 332, 334 (1885).
(37) [For drunkenness excites to and discloses every crime.]
(38) ["Capital punishment is remitted, where the crime has been occasioned by ebriety."]
(39) Wharton's Crim. Law (10 ed. Lewis) vol. 1, \ 48, p. 65, note 1. Bishop's New
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IV. A fourth deficiency of will is where a man commits an unlawful act by
misfortune or chance, and not by design. Here the will observes a total neu
trality, and does not co-operate with the deed; which therefore wants one main
ingredient of a crime. Of this, when it affects the life of another, we shall
find more occasion to speak hereafter, at present only observing that,
♦27] if any accidental mischief *happens to follow from the performance of
a lawful act, the party stands excused from all guilt 5(40) but if a man
be doing any thing unlawful, and a consequence ensues which he did not
foresee or intend, as the death of a man, or the like, his want of foresight
shall be no excuse; for, being guilty of one offence in doing antecedently
what is in itself unlawful, he is criminally guilty of whatever consequence
may follow the first misbehavior, (jr) (41)
V. Fifthly: ignorance or mistake is another defect of will; when a man,
intending to do a lawful act, does that which is unlawful. For here, the
deed and the will acting separately, there is not that conjunction between
them which is necessary to form a criminal act. But this must be an igno
rance or mistake of fact, and not an error, in point of law. (42) As if a man,
intending to kill a thief or housebreaker in his own house, by mistake kills
one of his own family, this is no criminal action ;(.yX43) but if a man thinks
he has a right to kill a person excommunicated or outlawed wherever he
meets him, and does so, this is wilful murder. (44) For a mistake in point
of law, which every person of discretion not only may but is bound and pre
sumed to know, is in criminal cases no sort of defence. Ignorantia juris,
quod quisque tenetur scire, neminem excusat, is as well the maxim of our own
law, (2) as it was of the Roman, (a) (45)
(1) 1 Hal. P. C. 89.
(j) Plovrd. 343.
(y) Cro. Car. 538.
(a) iy. 22, 6. 9.
Criminal Law, 8 ed. vol. i, § 294, p. 168. Bennett v. State, Mart. & Yerg. (Tenn.) 133
(1827). S. c. Lawson's Insanity as a Defence to Crime, 571, 572 (1884). Boswell's Case,
20 Gratt. ( Va. ) 860, 869 (1871). S. c. Lawson's Insanity, etc. 592, 595 ( 1884). Id. p. 740.
Myers v. State, 1 Conn. 502, 505 (1816). Colbath v. State, 4 Tex. App. 76, 78 (1878).
Beasley v. State, 50 Ala. 149, 152 (1873).
(40) Bassett's Criminal Pleading, 2 ed. \ 63, p. 71.
(41) But a very important distinction is made in such cases,—viz., whether the unlawful
act is also in its original nature wrong and mischievous; for a person is not answerable
for the accidental consequences, though fatal, of an act which is merely a malum pro
hibitum [Crimes because forbidden]; as, where any unfortunate accident happens from
an unqualified person being in pursuit of game, he is amenable only to the same extent
as a man duly qualified. Fost. 259. 2 Hal. P. C. 475. —Christian. Clark's Criminal
Law, p. 72 ( 1894). The unlawfulness may consist not in the act itself, but in the manner
of its performance. Thus, a physician may by his negligent and unskilful treatment of
a patient, be guilty of manslaughter in effecting the patient's death. So one may by
reckless driving on a public highway be held criminally responsible for the death of a
bystander whom he accidentally ran over. Commonwealth v. Pierce, 138 Mass. 165, 175
(1884). People v. Buddensieck, 103 N. Y. 487 (1886).
(42) Bishop's New Cr. Law, 8 ed. vol. 1, ? 301, p. 171. Archbold's Crim. Practice and
Pleading, 8 ed. vol. 1, *so note. Commonwealth v. Presby, 14 Gray (Mass.) 65, 67 (1859).
Approved in Commonwealth v. Cheney, 141 Mass. 102, 103 (1886).
(43) Barbour's Criminal Law, 3 ed. vol. I, p. 595. Russell on Crimes (9 Am. ed. Sharswood) vol. 1, *48. Archbold's Crim. Pr. & PI. (8 ed. Pomeroy) vol. 1, *5o note.
(44) Queen v. Prince, L. R. Crown Cases Reserved, vol. 2, p. 154, 164 (1875). Barbour's
Criminal Law, 3 ed. vol. I, p. 596. Archbold's Crim. Prac. & Pleading (8 ed. Pomeroy)
vol. 1, p. 52, note. Wharton's Criminal Law (ioed. Lewis) vol. 1, 5 87, p. 101.
(45) [Ignorance of a law, which every one is presumed to know, excuses no one.] Bar
bour's Criminal Law, 3 ed. vol. 1, p. 595. Russell on Crimes (9 Am. ed. Sharswood) vol.
I, *p. 46. Archbold's Crim. Prac. & Pleading (8 ed. Pomeroy) vol. 1, p. 51, note 1.
Bateman's Commercial Law, p. 21 (i860). Clark's Criminal Law, p. 66 (1894). Where
intent is of the essence of the crime, ignorance may excuse, as in the case of one indicted
for larceny, for retaining to his own use money which he had found, and which he believed
became his by the finding. Queen v. Reed, Car. & M. 306. Taylor v. State, 107 Ind.
483, 485 (1886). Commonwealth v. Presby, 14 Gray (Mass.) 65,' 67 (1859). Queen v.
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VI. A sixth species of defect of will is that arising from compulsion and
inevitable necessity. These are a constraint upon the will whereby a man is
urged to do that which his judgment disapproves; and which, it is to be pre
sumed, his will (if left to itself) would reject. As punishments are therefore
only inflicted for the abuse of that free will which God has given to man, it
is highly just and equitable that a man should be excused for those acts which
are done through unavoidable force and compulsion. (46)
*i. Of this nature, in the first place, is the obligation of civil sub- [*28
jection, whereby the inferior is constrained by the superior to act
contrary to what his own reason and inclination would suggest; as when a
legislator establishes iniquity by a law and commands the subject to do an
act contrary to religion or sound morality. How far this excuse will be
admitted in foro conscien/i&,($7) or whether the inferior in this case is not
bound to obey the divine rather than the human law, it is not my business
to decide; though the question, I believe, among the casuists, will hardly
bear a doubt. But, however that may be, obedience to the laws in being is
undoubtedly a sufficient extenuation of civil guilt before the municipal tribu
nal. (48) The sheriff who burned Latimer and Ridley, in the bigoted days
of queen Mary, was not liable to punishment from Elizabeth for executing
so horrid an office; being justified by the commands of that magistracy, which
endeavored to restore superstition under the holy auspices of its merciless
sister, persecution.
As to persons in private relations: the principal case, where constraint of
a superior is allowed as an excuse for criminal misconduct, is with regard to
the matrimonial subjection of the wife to her husband; for neither a son nor
a servant are excused for the commission of any crime, whether capital or
otherwise, by the command or coercion of the parent or master;(£) though
in some cases the command or authority of the husband, either expressed or
implied, will privilege the wife from punishment even for capital offences.
And therefore if a woman commit theft, burglary, or other civil offences
against the laws of society by the coercion of her husband; or even in his
company, which the law construes a coercion; she is not guilty of any crime;
being considered as acting by compulsion and not of her own will. (f) (49)
(6) 1 Hawk. P. C. 3.

(c) 1 Hal. P. C. 45.

Folsoni, 23 Q. B. Div. 168, 172 (1889). U. S. v. Conner, 3 McLean (U. S. C. Ct.) 573,
574 (1845). The courts often take into consideration the ignorance of the prisoner, and
inflict a light penalty or recommend a pardon. Rex v. Lynn, 2 T. R. 733. Rex v. Bailey,
Russell & Ryan Crown Cas. I. Rex v. Esop, 7 Carr. & P. 456, 457 ( 1836). As to igno
rance of law' excusing no man, see Hamilton v. People, 57 Barb. (N. Y.) 625, 630 (1870).
State v. Goodenow, 65 Me. 30, 33 (1876). Where a statute, like a liquor law or a health
ordinance, forbids an act, regardless of the intent of the person violating the law, igno
rance is no excuse. Commonwealth v. Julius, 143 Mass. 132, 134 (1886). People v. Kibler, 106 N. Y. 321, 322 (1887). State v. Probasco, 62 Iowa, 401, 403 (1883).
(46) Russell on Crimes (9 Am. ed. Sharswood) vol. 1, *32.
(47) [At the tribunal of conscience.]
(48) Barbour's Criin. Law (3 ed.) vol. I, '274. Bassett's Crim. Pleading (2 ed.) \ 58,
p. 67.
(49) The husband, however, must be present when the offence is committed, or the
presumption of coercion by him does not arise. Rex v. Morris, R. & R. C. C. 270. The
wife is not treated as an accessory to a felony for receiving her husband who has been
guilty of it, though, on the contrary, it appears the husband would be for receiving his
wife. H. P. C. vol. I, s. 10. I Hale, 44. And if an offence be committed by the wife
alone, without the husband's concurrence, she.may be punished by way of indictment
without him. Id.; and see Moor, 813. —Chittv.
The law seems to protect the wife in all felonies committed by her in company with
her husband, except murder and manslaughter. Hal. P. C. 47. —Christian.
Russell on Crimes (9 Am. ed. Sharswood) vol. 1, *33. Barbour's Crim. Law (3 ed.)
vol. 1, "274. Bishop's New Crim. Law, (8 ed.) vol. 1, \ 358, p. 214, note 1. Archbold's
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Which doctrine is at least a thousand years old in this kingdom, being
to be found among the laws of king *Ina, the West Saxon. (d) And
it appears that among the northern nations on the continent this
privilege extended to any woman transgressing in concert with a man, and
to any servant that committed a joint offence with a freeman; the male or
freeman only was punished, the female or slave dismissed: " procul dubio
quod alterum libertas, alteram necessitas impelleret." (f)(5o) But (besides
that in our law, which is a stranger to slavery, no impunity is given to ser
vants, who are as much free agents as their masters) «even with regard to
wives, this rule admits of an exception in crimes that are mala in se, and
prohibited by the law of nature; as murder and the like:(5i ) not only because
these are of a deeper dye, but also, since in a state of nature no one is in
subjection to another, it would be unreasonable to screen an offender from
the punishment due to natural crimes by the refinements and subordinations
of civil society. In treason, also, (the highest crime which a member of
society can as such be guilty of, ) no plea of coverture shall excuse the wife;
no presumption of the husband's coercion shall extenuate her guilt:(/) as
well because of the odiousness and dangerous consequences of the crime itself,
as because the husband, having broken through the most sacred tie of social
community by rebellion against the state, has no right to that obedience from
a wife, which he himself as a subject has forgotten to pay. In inferior mis
demeanors also we may remark another exception: that a wife may be
indicted, and set in the pillory with her husband, for keeping a brothel 1(52)
for this is an offence touching the domestic economy or government of the
house, in which the wife has a principal share; and is also such an offence
as the law presumes to be generally conducted by the intrigues of the female
sex. (g) (53) And in all cases where the wife offends alone, without the
*2g]

(d) Cup. 57.
(«) Stlern. dejure Sueon. I. 2, c. 4.

(/) 1 Hal. P. C. 47.
(<7) 1 Hawk. P. C. 2, 3.

Crim. Pr. & PI. (8 ed. Poineroy) vol. I, p. 14. Bassett's Crim. Pleading (2 ed.)
i 55. P- 63. Mulvey v. The State, 43 Ala. 316, 318 (1869). The better opinion is
that coercion is merely a presumption, which may be rebutted by evidence to the
contrary. Wharton's Crim. Law (10 ed. Lewis) vol. 1, \ 79, p. 90. Schouler's Dom.
Rel. (4 ed. ) \\ 49, 50, p. 77. Russell on Crimes (9 Am. ed. Sharswood) vol. 1, pp. 33,
34, note. Seiter v. People, 77 N. Y. 411 (1S79I. People v. Ryland, 97 N. Y. 126 ( 1S84).
Clark's Crim. Law, p. 77 (1894). Commonwealth v. Hill, 145 Mass. 305, 307 (1887).
Where the evidence in an action against husband and wife for assault and battery shows
clearly that the wife was the principal and only offender, the question as to coercion
should be left to the jury. Waggener v. Bill, 19 Barb. (N. Y. ) 321 (1855). See also
Cassin v. Delary, 38 N. Y. 178, 179 (1868). Commonwealth v. Daley. 14S Mass. 11, 13
(1888). A joint conviction of husband and wife will be sustained, if no coercion be
shown. Goldstein v. People, 82 N. Y. 231 (1S80). The presumption of the wife's coer
cion by her husband has been abolished by statute in New York. N. Y. Penal Code,
I 2450) [" Because, doubtless, the one did it of his own free will, the other of necessity."]
51) Barbour's Crim. Law (3 ed.) vol. 1, p. 590, note. The authorities differ as to
whether, in this country, at least, misdemeanors stand upon any different principle, in
respect to the wife's responsibility from felonies. Archbold's Crim. Prac & Pleading
(8 ed. Pomeroy) vol. 1, p. 41. note.
(521 The punishment of the pillory was abolished, by 56 Geo. III. c. 138. — Stewart.
(53) In all misdemeanors it appears that the wife may be found guilty with the
husband. It is said the reason why she was excused in burglary, larceny, etc., was
because she could not tell what property the husband might claim in the goods. 10 Mod.
63 and 335. But the better reason seems to be that by the ancient law the husband had
the benefit of the clergy, if he could read, but in no case could women have that benefit.
It would therefore have been an odious proceeding to have executed the wife and to have
dismissed the husband with a slight punishment. To avoid this, it was thought better
that in such cases she should be altogether acquitted: hut this reason did not apply to
misdemeanors. —Christian. Barbour's Criminal Law (3ed.) vol. 1, pp. 591, 592. Bas
sett's Crim. Pleading (2 ed. ) \ 56, p. 65. Clark's Crim. Law, p. 78 (1894).
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company or coercion of her husband, she is responsible for her offence as
much as any feme- sole. (54)
*2. Another species of compulsion or necessity is what our law calls [*3o
duress per minas;(Ji) or threats and menaces which induce a fear of
death or other bodily harm, and which take away for that reason the guilt of
many crimes and misdemeanors; at least, before the human tribunal. But then
that fear which compels a man to do an unwarrantable action ought to be
just and well grounded, such ' ' qui cadere possit in virum cotis/an/em, -non titnidum, et meticulosum," (55) as Bracton expresses it(z) in the words of the civil
law.(X')(56) Therefore, in time of war or rebellion, a man may be justified
in doing many treasonable acts by compulsion of the enemy or rebels which
would admit of no excuse in time of peace. (7) This, however, seems only,
or at least principally, to hold as to positive crimes, so created by the laws of
society, and which therefore society may excuse; but not as to natural
offences so declared by the law of God, wherein human magistrates are only
the executioners of divine punishment. And therefore, though a man be
violently assaulted, and hath no other possible means of escaping death but
by killing an innocent person, this fear and force shall not acquit him of
murder; for he ought rather to die himself than escape by the murder of an
innocent. (;«)(57) But, in such a case, he is permitted to kill the assailant;
for there the law of nature, and self-defence, its primary canon, have made
him his own protector. ( 58 )
3. There is a third species of necessity, which may be distinguished from
the actual compulsion of external force or fear; being the result of reason
and reflection which act upon and constrain a man's will, and oblige him to
do an action which, without such obligation, would be criminal. And that
is, when a man has his choice of two evils set before him, and being
under a necessity of choosing one, he chooses the *least pernicious of [*3i
the two. Here the will cannot be said freely to exert itself, being
rather passive than active; or, if active, it is rather in rejecting the greater
evil than in choosing the less. Of this sort is that necessity where a man by
the commandment of the law is bound to arrest another for any capital offence,
or to disperse a riot, and resistance is made to his authority: it is here justi
fiable, and even necessary, to beat, to wound, or perhaps to kill the offenders,
rather than permit the murderer to escape, or the riot to continue. For the
preservation of the peace of the kingdom, and the apprehending of notorious
malefactors, are of the utmost consequence to the public; and therefore excuse
the felony which the killing would otherwise amount to.(»)
(A) Soc book i. p. 131.
(I) 1 Hal. P. C 50.
(0 2,/. 16.
(m) Ibid. 51.
\k) Ff. 4, 2, 5, and 6.
(n) 1 Hal. P. C. 52.
(54) Bassett's Crim. Pleading, supra, pp. 65, 66. Barbour's Crim. Law (3 ed.) vol. I,
p. 593. State v. Nelson, 29 Me. 329, 337 (1849). Goldstein v. People, 82 N. Y. 231
(l88o). " But if a wife incur a forfeiture by a penal statute, the husband may be made a
party to an action or information for the same, and shall be liable to answer what shall
be recovered thereon." Russell on Crimes (9 Am. ed.) vol. 1, p. 382, note.
'55' [" As might seize a courageous man not timid or fearful.' ]
(56I The fear of losing life or limb, if sufficiently well grounded, will excuse a person
from the consequences of such acts as it compels him to do, whether they be of a civil or
a criminal character. Bateman on Commercial Law, \ 21, p. 31 (i860).
157! The fear of having houses burned, or goods spoiled, is no excuse in the eye of the
law for joining and marching with rebels. The only force that doth excuse is a force
upon the person and present fear of death; and this force and fear must continue all the
time the party remains with the rebels. Respublica v. McCarty, 2 Dall. (Pa. & U. S. )
86, 87 ( 1781 ). It is incumbent upon men who make force their defence to show an actual
force, and that they joined pro timore mortis, ct recesserunt quant cito potucnmt
[Through fear of death, and quitted on the first opportunity.] Fost. 14, 216.—Christian.
(58) Bishop's New Crim. Law (8 ed. ) vol. 1, {! 348, p. 207. Barbour's Crim. Law (3 ed.)
vol. 1, p. 588. State v. Dowell, 106 N. C. 722, 726 (1890).
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4. There is yet another case of necessity, which has occasioned great
speculation among the writers upon general law; viz., whether a man in ex
treme want of food or clothing may justify stealing either, to relieve his present
necessities? And this both Grotius(<?) and Puffendorf,(/) together with
many other of the foreign jurists, hold in the affirmative; maintaining, by
many ingenious, humane, and plausible reasons, that in such cases the com
munity of goods, by a kind of tacit confession of society, is revived. And
some even of our own lawyers have held the same,(^) though it seems to be
an unwarranted doctrine, borrowed from the notions of some civilians; at least
it is now antiquated, the law of England admitting no such excuse at pres
ent. (r)($g) And this its doctrine is agreeable not only to the sentiments
of many of the wisest ancients, particularly Cicero, (j) who holds that ' ' suum
cuique incommodum fcrendum est, potius quam de altcrius commodis detrahendum," (60) but also to the Jewish law, as certified by king Solomon him
self: (7) " If a thief steal to satisfy his soul when he is hungry, he
*32] shall restore *sevenfold, and shall give all the substance of his house:"
which was the ordinary punishment for theft in that kingdom. And
this is founded upon the highest reason: for men's properties would be under
a strange insecurity if liable to be invaded according to the wants of others,
of which wants no man can possibly be an adequate judge but the party him
self who pleads them. In this country especially there would be a peculiar
impropriety in admitting so dubious an excuse; for by our laws such sufficient
provision is made for the poor by the power of the civil magistrate, that it is
impossible that the most needy stranger should ever be reduced to the neces
sity of thieving to support nature. This case of a stranger is, by the way,
the strongest instance put by baron Puffendorf, and whereon he builds his
principal arguments: which, however they may hold upon the continent,
where the parsimonious industry of the natives orders every one to work or
starve, yet must lose all their weight and efficacy in England, where charity
is reduced to a system and interwoven in our very constitution. Therefore
our laws ought by no means to be taxed with being unmerciful for denying this
privilege to the necessitous; especially when we consider that the king, on the
representation of his ministers oi justice, hath a power to soften the law and
to extend mercy in cases of peculiar hardship. An advantage which is
wanting in many states, particularly those which are democratical; and these
have, in its stead, introduced and adopted in the body of the law itself a
multitude of circumstances tending to alleviate its rigor. But the founders
of our constitution thought it better to vest in the crown the power of
pardoning particular objects of compassion than to countenance and establish
theft by one general undistinguishing law.
VII. To these several cases, in which the incapacity of committing crimes
arises from a deficiency of the will, we may add one more, in which the law
(0) Dejvre, b. St p. I. 2, c. 2.
(u) L. of Nat. and N. 1. 2, c. 6.
(q) Britton, c. 10. Mtrr. c. 4, 1 16.

(r) 1 Hal. P. C. 54.
in) Tie off. I. 3. 6, 5.
(() Prov. vl. 30.

(59) The general rule is that, if one under an emergency, however extreme, supplies
the demand of nature for food or clothing from another's possessions, he is guilty of
larceny. To justify such taking, the pressure of necessity must exceed mere poverty,
however extreme, and be such as, under our system of poor laws, could not often happen
in this country. Bishop's New Crim. Law (8 ed. ) vol. I, # 349, p. 209. Life can usually
only be taken, under the plea of necessity, when necessary for the preservation of the
life of the party setting up the plea, or the preservation of the lives of relatives in the
first degree. Wharton's Crim. Law (10 ed. Lewis) vol. 1, <i 95, p. 120.
(60) [" Every one must bear his own inconvenience, rather than detract from the con
venience of another."]
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supposes an incapacity of doing wrong, from the excellence and per
fection of the *person; which extend as well to the will as to the other [*33
qualities of his mind. I mean the case of the king; who, by virtue of
his royal prerogative, is not under the coercive power of the law;(«) which
will not suppose him capable of committing a folly, much less a crime. We
are therefore, out of reverence and decency, to forbear any idle inquiries of
what would be the consequence if the king were to act thus and thus: since
the law deems so highly of his wisdom and virtue as not even to presume it
possible for him to do any thing inconsistent with his station and dignity;
and therefore has made no provision to remedy such a grievance. But of
this sufficient was said in a former volume,
to which I must refer the
reader.

CHAPTER III.
OK PRINCIPALS AND ACCESSARIES.
*It having been shown in the preceding chapter what persons are, or [*34
are not, upon account of their situation and circumstances, capable of
committing crimes, we are next to make a few remarks on the different degrees
of guilt among persons that are capable of offending, viz. : as priyicipal, and
as accessary.
X~ I. A man may be principal in an offence in two degrees. A principal in
the first degree is he that is the actor or absolute perpetrator of the crime ;(i)
and in the second degree he is who is present, aiding and abetting the fact to
be done, (a) Which presence need not always be an actual immediate stand
ing by, within sight or hearing of the fact; but there may be also a construc
tive presence, as when one commits a robbery or murder and another keeps
watch or guard at some convenient distance. (6) (2) And this rule hath also
(ul 1 Hal. P. C. 44.
(v) Book i. ch. 7, page 244.

<a) 1 Hal. P. C. 615.
(ti) Foster, 350.

(1) Clark's Crim. Law. g 46, p. 83 (1894). Barbour's Crim. Law (3 ed.) vol. 1, *28i,
p. 600.
(2) Where a person stood outside a house to receive goods which a confederate was
stealing within it, he was held a principal, (1 Ry. & M. C. C. 96;) and in the case of pri
vately stealing in a shop, it several are acting together, some in the shop and some out of
it, and the property is stolen by the hands of one of those who are in the shop, those who
are outside are equally guilty as principals, (Russ. & R. C. C. 343;) and if several com
bine to forge an instrument, and each executes by himself a distinct part of the forgery,
and they are not together when the instrument is completed, they are nevertheless all
guilty as principals. Russ. & R. C. C. 446. But where a man incites a guilty agent to
commit murder, and he is neither actually nor constructively present, the perpetrator is
the principal felon, and the former only an accessary before the fact. 1 Hale, 435. 3
Inst 49. Persons not present, nor sufficiently near to give assistance, are not principals.
Russ. &"R. C. C. 363, 421.
Mere presence is not sufficient to constitute the party a principal, without he aids,
assists, and abets. Thus, if two are fighting, and a third conies by and looks on, but
assists neither, he is not guilty if homicide ensue, (r Hale, 439. 2 Hawk. c. 29, s. 10;)
but if several come with intent to do mischief, though only one does it, all the rest are
principals in the second degree. I Hale, 440. 2 Hawk, c 29, s. 8. So, if one present
command another to kill a third, both the agent and contriver are guilty. Id.; and see
I Hale, 442, 443, 444. 2 Hawk. c. 29, s. 8. In a late singular case it was held that if a
man encourage a woman to murder herself, and is present abetting her while she does
so, such person is guilty of murder as a principal; and that if two encourage each other
to murder themselves together, and one does so, but the other fails in the attempt upon
himself, he is a principal in the murder of the other; but if it be uncertain whether the
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other exceptions: for, in case of murder by poisoning, a man may be a prin
cipal felon by preparing and laying the poison, or persuading another to drink
it(V) who is ignorant of its poisonous quality, (d) or giving it to him for that
purpose, and yet not administer it himself, nor be present when the very deed
of poisoning is committed, (e) And the same reasoning will hold with
*35] regard to other murders committed in the absence *of the murderer
by means which he had prepared beforehand, and which probably
could not fail of their mischievous effect. As by laying a trap or pitfall for
another, whereby he is killed, letting out a wild beast, with an intent to do
mischief, or inciting a madman to commit murder, so that death thereupon
ensues; in every of these cases the party offending is guilty of murder as a
principal, in the first degree. For he cannot be called an accessary, that
necessarily presupposing a principal; and the poison, the pitfall, the beast,
or the madman cannot be held principals, being only the instruments of death.
As therefore he must be certainly guilty either as principal or accessary, and
cannot be so as accessary, it follows that he must be guilty as principal, and,
(c) Kel. 52.
(d) Foster, 349.

(e) 8 Inst. 138.

deceased really killed herself, or whether she came to her death by accident before the
moment when she meant to destroy herself, it will not be murder in either. Russ. & R.
C- C- 523Besides presence and aiding and abetting the principal, there must be a participation
in the felonious design, or at least the offence must be within the compass of the original
intention, to constitute a principal in the second degree. Thus, if a master assaults
another with malice prepense, and the servant, being ignorant of his master's malignant
design, takes part with him, the servant is not an abettor of murder, but manslaughter
only. See I Hale, 446. Russ. & R. C. C. 99. And in order to render persons liable as
principals in the second degree, the killing or other act must be in pursuance of some
original unlawful purpose, and not collateral to it. 1 East, P. C. 358.
The punishment of principals in the second degree is in general the same as principals
in the first degree. 1 Leach, 64. 4 Burr. 2076. But where the act is necessarily per
sonal, as in stealing privately from the person, he whose hand took the property can
alone be guilty, under the statute, and aiders and abettors are only principals in a sim
ple larceny. 1 Hale, 529. So, on an indictment on the statute against stabbing, only
the party who actually stabs is ousted of clergy. I Jac. I. c. 8. 1 East, P. C. 348, 350.
I Hale, 468.
Principals in the second degree may be arraigned and tried before the principal in the
first degree has been outlawed or found guilty. I Hale, 437. 4 Burr. 2076. 2 Hale, 223.
9 Co. 67.—Chitty.
See Mulligan v. Com., 84 Ky. 229, 231 ( 1888). Russell on Crimes (9 Am. ed. Sharswood) vol. 1, *7o6. Clark's Crim. Law, \ 47, pp. 84, 85 ( 1894). Actual presence is not
necessary to constitute a person a principal in the first degree; as where a servant placed
poison in the coffee which her mistress was to drink. Rex v. Harley, 4 Carr. & P. 369,
370 (1830). McCartney v. People, 83 N. Y. 408, 413 (1881). If several persons combine
to do an illegal act, and each performs his allotted part, all are guilty as principals,
though only one may have been present at the actual perpetration of the deed. Rex v.
Bingley, Russ. & Ry. Crown Cas. 332 (1821). Rex v. Standlev, id. 226, 227 (1816). Rex
v. Passey, 7 Carr. & P. 282, 283 {1836K Leonard v. Poole, 114 N. Y. 371,-378 (1889). Peo
ple v. Batterson, 50 Hun. 44, 46 (1888). To make a party principal in a murder, it is not
necessary that he should inflict the mortal wound; it is sufficient if he be present, aiding
and abetting the act, or if he advise and counsel the commission of it Thompson v.
Commonwealth, 58 Ky. (1 Mete.) 13, 15 ( 1858). Thus, if one counsel another to commit
suicide, and the other, by reason of the advice, kill himself, he who advised the killing
is guilty of murder as principal. Commonwealth v. Bowen, 13 Mass. 356.359(1816).
Mere presence is not sufficient to constitute one a principal, unless he actively aids, abets,
or assists in the wrongful act. People v. Ah Ping, 27 Cal. 489, 490 ( 1S65). State v. Maloy,
44 Iowa, 104, 112 (1876). Commonwealth v. Knapp, 26 Mass. (9 Pick.) 495, 517 (1830).
Connaughty v. State, I Wis. 143, 153 (1853). An unexecuted intention to assist in a
felony, where actual participation was impossible, does not constitute one a principal.
Rex v. Kelly, Russ. & Ry. Crown Cas. 313 (1820). One who obtains the commission of
a crime by an innocent agent is guilty as principal, and the agent is excused; as, where
I450
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if principal, then in the first degree;(3) for there is no other criminal, much
less a superior in the guilt, whom he could aid, abet, or assist. (f)
II. An accessary is he who is not the chief actor in the offence, nor present
at its performance, but is some way concerned therein, either before or after
the fact committed. (4) In considering the nature of which degree of guilt,
we will first examine what offences admit of accessaries, and what not;
secondly, who may be an accessary before the fact; thirdly, who may be an
accessary after it; and lastly, how accessaries, considered merely as such, and
distinct from principals, are to be treated.
1. And, first, as to what offences admit of accessaries, and what not. In
high treason there are no accessaries, but all are principals: the same acts that
make a man accessary in felony making him a principal in high treason, upon
account of the heinousness of the arimeXg-)^) Besides, it is to be consid
ered, that the bare intent to commit treason is many times actual treason; as
imagining the death of the king, or conspiring to take away his crown. And,
as no one can advise and abet such a crime without an intention to
have it done, there can be no accessaries before the fact; since the *very [*36
advice and abetment amount to principal treason. But this will not
hold in the inferior species of high treason, which do not amount to the legal
idea of compassing the death of the king, queen, or prince. For in those no
advice to commit them, unlegs the thing be actually performed, will make a
man a principal traitor, (k) J In petit treason, murder, and felonies with or
without benefit of clergy, (6) there may be accessaries, (7) except only in those
offences which by judgment of law are sudden and unpremeditated, as man
slaughter and the like, which therefore cannot have any accessaries before the
fact. (z) (8) So too in petit larceny, and in all crimes under the degree of
felony, there are no accessaries either before or after the fact, but all persons
concerned therein, if guilty at all, are principals:(£)(a) the same rule hold(/) 1 Hal. P. C. 617. 2 Hawk. P. C.315.
(0 1 Hal. P. C. 615.
1 Hal. P. C. 613.
) Foster, 3li
a person procures a counterfeit bank note to be passed by an ignorant boy as a true one;
or, where one prescribes poison to a patient, which a nurse, ignorant of the nature of the
medicine, administers. Commonwealth v. Hill, n Mass. 136, 137 (1814). Reg. v.
Michael, 9 Carr. & P. 356, 358 (1840). Reg. v. Mazeau, id. 676, 679 11840). Reg. v. Clif
ford, 2 Carr. & K. 201, 204 (1845). Adams v. People, 1 N. Y. 173, 175 (1848). Wixson
v. People, s Parker Cr. Rep. (N. Y.) 119, 129 (1861). Tut if the agent thus employed is
aware of the nature of the act, he is a principal, and his employer, an accessary. Rex v.
Stewart, Russ. & Ry. Crown Cas. 270 (18181. People v. McMurray, 4 Parker Cr. Rep.
(N. Y.) 234, 236 (1856). Wixson v. People, 5 id. 119, 129 (1861). People v. Katz, 23
How. Pr. Rep. (N. Y.) 93, 96 (1862). An employer is criminally liable for the unlawful
acts of his employe, done with his consent. Commonwealth v. Nichols, 51 Mass. (10
Mete. ) 259, 262 ( 1845).
(3) Russell on Crimes, 9 Am. ed. vol. 1, *66g. Smith v. State, 21 Tex. App. 107, 131
(1886)
(4) One who has been indicted as a principal cannot be convicted of being an acces
sary. Able v. Commonwealth, 5 Bush. (Ky.) 698, 701 (1869). But one who has been
acquitted of a felony may be convicted as an accessary before the fact in the same felony.
State v. Buzzell, 58 N. H. 257, 258 (1878).
(5) Russell on Crimes, 9 Am. ed. (Sharswood) vol. 1, *59- It seems doubtful
whether the common law doctrine that in treason all are principals, applies to the offence
as limited by the constitution of the United States; or whether it is in force, at all, in
the several states. See Archbold's Crim. Prac. & Pleading, 8 ed. (Pomeroy) vol. 1, p.
55, note 2, citing U. S. v. Burr, 4 Cranch. 472, 501. Also Bishop's New Crim. Law, 8
ed. vol. 1, 5 681, p. 414.
(6) This seems to apply merely to felonies, where, by the law, judgment of death ought
regularly to ensue. 1 Hale, 618. 1 Burn, 5. The crime of petit treason is now abolished.
—Chitty.
(7) Bishop's New Crim. Law, 8 ed. vol. 1, \ 681, p. 414.
(8) Russell on Crimes, 9 Am. ed. (Sharswood) vol. 1, *33, *39.
(9) Wharton's Crim. Law, 10 ed. (Lewis) vol. 1, J 223 p. 240. N. Y. Penal Code,
145 1
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ing with regard to the highest and lowest offences, though upon different
reasons. In treason all are principals propter odium delicti,\\o) in trespass
all are principals because the law, qua de minimis non curat, (n) does not
descend to distinguish the different shades of guilt in petty misdemeanors.
It is a maxim that accessorius sequitur naturam sui principalis: (/) (12) and
therefore an accessary cannot be guilty of a higher crime than his principal:
being only punished as a partaker of his guilt. Ai 3) So that if a ssrvant in
stigates a stranger to kill his master, this being murder in the stranger as
principal, of course the servant is accessary only to the crime of murder;
though, had he been present and assisting, he would have been guilty as
principal of petit treason, and the stranger of murder. (;«)
|2. As to the second point, who may be an accessary before the fact; Sir
Matthew Hale(w) defines him to be one who, being absent at the time of the
crime committed, doth yet procure, counsel, or command another to commit
a crime. (14) Herein absence is necessary to make him an accessary 5(15)
for if such procurer, or the like, be present, he is guilty of the crime as
♦37] principal. If A. then advises B. to kill another, and *B. does it in
the absence of A., now B. is principal and A. is accessary in the
murder. And this holds even though the party killed be not in rerum
natura(i6) at the time of the advice given. As if A., the reputed father,
advises B., the mother of a bastard child unborn, to strangle it when born,
and she does so; A. is accessary to this murder. (o)( 17) And it is also
settled(^) that whoever procureth a felony to be committed, though it be by
the intervention of a third person, is an accessary before the fact. It is like
wise a rule, that he who in any wise commands or counsels another to com
mit an unlawful act is accessary to all that ensues upon that unlawful act;
but is not accessary to any act distinct from the other. As if A. commands
B. to beat C, and B. beats him so that he dies: B. is guilty of murder as
principal, and A. as accessary. (18) But if A. commands B. to burn C.'s
(0 3 Inst. 139.
m) 2 Hawk. P. C. 315.
n) 1 Ual. P. C. 616.

(0) Dyer, 188.

{ 31; Curtis v. Knox, a Denio (N. Y.) 341, 343 (1845). Ogle v. State, 16 Tex. App.
361, 368 (1884). State v. Buzzell, 58 N. H. 257, 259 (1878). Foster v. State, 45 Ark. 36:,
365 (1885). Barbour's Crim. Law, 3 ed. vol. 1, *286, p. 608. The offence of petit treason
is now abolished.
(10) [On account of the heinousness of the offence.]
(n) [Does not take cognizance of slight matters.]
(13) Russell on Crimes, 9 Am. ed. (Sharswood) vol. 1, *6i.
(14) Barbour's Crim. Law, 3 ed. vol. I, *2S5, p. 606. Bishop's New Crim. Law, 8
ed. vol. 1, \ 692, p. 420, note.
(15) Barbour's Crim. Law, 3 ed. vol. 1, *285, p. 606. Archbold's Crim. Prac. &
Pleading, 8 ed. (Pomeroy) vol. 1, p. 63, note. But see contra, Bassett's Crim. Pleading,
a ed. \ 20, p. 25.
(161 [In the nature of things—Born.]
(17) Russell on Crimes, 9 Am. ed. (Sharswood) vol. 1, *7o8, note. Bassett's Crim.
Pleading, 2 ed. \ 20, p. 25.
( 18) This must be understood to have reference to a case where the command is to beat
violently. 1 Hale, 442. 443, 444. 1 East, P. C. 257, 25S, 259. Kel. 109, 117. —Chitty.
Russell on Crimes, 9 Am. ed. (Sharswood) vol. 1, *7o8, note. Wharton's Crim. Law,
10 ed. (Lewis) vol. I, \ 241, p. 258. Wharton on Homicide, 2 ed. ? 343, p. 281. Bar
bour's Crim. Law, 3 ed. vol. 1, *286, pp. 607, 608. Gerrish v. Edson, I N. H. 82, 84
(1817). It is no excuse for one who violates a law that he does so at the command of
another, occupying a position of authority as employer, or parent. Commonwealth v.
Eggleston, 128 Mass. 408, 409 (1880). Hay's v. State, 13 Mo. 246 ( 1850). Wilcox v. State,
50 Ala. 142, 143 (1874). Curtis v. Knox, 2 Denio (N. Y. ) 341, 343 (1845). State v. Bugbee, 22 Vt. 32, 34 (1849).
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house, and he, in so doing, commits a robbery; now A., though accessary
to the burning, is not accessary to the robbery, for that is a thing of a dis
tinct and unconsequential nature. (^)( 19) But if the felony committed be
the same in substance with that which is commanded, and only varying in
some circumstantial matters; as if, upon a command to poison Titius, he is
stabbed or shot, and dies; the commander is still accessary to the murder, for
the substance of the thing commanded was the death of Titius, and the man
ner of its execution is a mere collateral circumstance. (?)(2°)
3. An accessary after the fact may be, where a person, knowing a felony
to have been committed, receives, relieves, comforts, or assists the feloru££)£2i-X
Therefore to make an accessary ex post facto, (22) it is in thefrirst place
requisite that he knows of the felony committed. (0(23) In the next place, he
must receive, relieve, comfort, or assist him. And, generally, any assistance
whatever given to a felon, to hinder his being apprehended, tried, or suffer
ing punishment, makes the assistor an accessary. As furnishing him
with a horse to escape his *pursuers, money or victuals to support [^38
him, a house or other shelter to conceal him, or open force and
violence to rescue or protect himjw) So likewise to convey instruments to
a felon to enable him to break gffoi, or to bribe the gaoler to let him escape,
makes a man an accessary to the felony. (24) But to relieve a felon in gaol
with clothes or other necessaries is no offence; for the crime imputable to
this species of accessary is the hinderance of public justice, by assisting the
felon to escape the vengeance of the law.(f)(25) To buy or receive stolen
goods, knowing them to be stolen, falls under none of these descriptions; it
was therefore at common law a mere misdemeanor, and made not the receiver
accessary to the theft; because he received the goods only and not the
(?) 1 Hal. P. C. 617.
(r) 2 Hawk. P. C. 316.
(») 1 Hal. P. C. 618.

(0 2 Hawk. P. C. 319.
(«) 2 Hawk. P. C. 317. 318.
\v) 1 Hal. P. C. 620, 621.

(19) The crime must be of the same complexion, and not on a different object than
that to which the agent was instigated. Thus, if A. commands B. to burn a certain
house with which lie is well acquainted, and he burns another, or to steal a certain horse,
and he steals a different one, A. will not be liable to be indicted as accessary to the crimes
committed, because, B. acting in contradiction to the commands of A., and that know
ingly, it is on his part a mere ineffectual temptation, and the specific crime he planned
was never completed. Plowd. 475. Hawk. b. 2, c. 29, s. 18. 1 Hale, 617. Com. Dig.
Justices, T. 1 Fost. 360. —Chitty. Russell on Crimes, 9 Am. ed. (Sharswood) vol.
1, *62.
(20) Russell on Crimes, 9 Am. ed. (Sharswood) vol. 1, '709.
(21) Archbold's Crim. Prac. & Pleading, 8 ed. (Pomeroy) vol. I. p. 73, note. Bar
bour's Crim. Law, 3ed. vol. 1, *289, p. 612. Clark's Crim. Law, \ 49, p. 95 (1894). The
assistance to a felon, which constitutes accessaryship after the fact, is " such assist
ance as to some extent shelters the principal from prosecution, as, for instance, where
the alleged accessary concealed the principal in his house, or shut the door against
his pursuers, until he should have an opportunity of escaping, or took money from
him to allow him to escape, or where the principal was in prison, and the accessary,
before conviction, bribed the jailer to let him escape, or supplied him with materials
for the same purpose, or in any way aided in compassing his escape." Wharton's Crim.
Law, 10 ed. (Lewis) vol. 1, \ 241, p. 258. Russell on Crimes, 9 Am. ed. (Sharswood)
vol. 1, *64.
(22) [After the fact]
(23) He must know that the felon is guilty; and it seems to be the better opinion
that an implied notice is not sufficient. 1 Hale, 323, 622. —Chitty. Bishop's New
Crim. Law, 8 ed. vol. 1, g 693, p. 421. Wren v. Commonwealth, 26 Grattan (Va.) 952,
956(1875).
(24) Russell on Crimes, 9 Am. ed. vol. I, "64. Bishop's New Crim. Law, 8 ed. vol. 1,
k 695. p. 423.
(25) Mere suffering a felon to escape, by making no effort to detain him or to notify
the authorities, does not constitute one an accessary ; nor do acts of charity, which merely
relieve and comfort a felon, and do not interfere with his arrest and conviction or assist
Book IV.—3.
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felon :(iv) (26) but now, by the statutes 5 Anne, c. 31, and4 Geo. I. c. 11(27)
all such receivers are made accessaries, (where the principal felony admits of
accessaries, )(;r) and may be transported for fourteen years;(28) and, in the
case of receiving linen goods stolen from the bleaching-grounds, are, by
statute 18 Geo. II. c. 27, declared felons without benefit of clergy. (29) In
France such receivers are punished with death; and the Gothic constitutions
distinguished also three sorts of thieves, " unum qui consilium daret, alterum
qui contractarel, tertium qui receptaret el occuleret; pan poena singulos obnoxios." {y){jp)
fThe felony must be complete at the time of the assistance given; else it
makes not the assistant an accessary. As, if one wounds another mortally,
and after the wound given, but before death ensues, a person assists or re
ceives the delinquent: this does not make him accessary to the homicide; for,
till death ensues, there is no felony committed. (z) (31) But so strict is the
law where a felony is actually complete, in order to do effectual justice, that
the nearest relations are not suffered to aid or receive one another. If the
parent assists his child, or the child the parent, if the brother receives the
brother, the master his servant, or the servant his master, or even if the
*39] husband relieves his wife, who have any of them committed a *felony,
the receivers become accessaries ex post facto. (0X32) But a femecovert cannot become an accessary by the receipt and concealment of her
husband; for she is presumed to act under his coercion, and therefore she is not
bound, neither ought she, to discover her lord. (b) (33)
4. The last point of inquiry is how accessaries are to be treated, considered
distinct from principals. And the general rule of the ancient law (borrowed
from the Gothic constitutions) {c) is this, that accessaries shall suffer the same
(u>) 1 Hal. P. C. 620.
(a) 3 Inst. 108. 2 Hawk. P. C. 320.
(x) Foster 73.
lb) 1 Hal. P. C. 621.
\y) Stlenihook, de jure Ooth. I. 3, c. 5.
(c) See Stiernhook, Ibid.
(?) 2 Hawk. P. C. 320
his escape. Clark's Crim. Law, ? 49, p. 97 (1894). Nor does one become an accessary by
receiving back his own stolen goods. Bishop's Crim. Law, 8 ed. ? 694, p. 422.
(26) Bishop's New Crim. Law, 8 ed. vol. I, § 699, p. 424. Loyd v. The State, 42 Ga.
221, 225 (1871). State v. Hodges, 55 Md. 127, 135 (1880). Ross v. The State, 1 Blackford
(Ind.) 390, 391 (1825). In New York, receiving stolen goods is a felony. N. Y. Penal
Code, I 550.
(27) 5 Anne, c. 31 is repealed by 7 Geo. IV. c. 31, as relating to this subject; and 4 Geo.
IV. c. II, as to this offence, is repealed by 7 & 8 Geo. IV. c. 27; and now, by 7 & 8 Geo.
IV. c. 29, such receivers may be indicted as accessaries after the fact, or for a substantive
felony; and, in the latter case, whether the principal shall or shall not have been previ
ously convicted, or shall not be amenable to justice, and are liable to transportation or
imprisonment. —ChiTTY. See stat. 24 & 25 Vict. c. 96, \ 91.
(28) But now, by stat. 7 & 8 Geo. IV. c. 29, s. 54, the receiver of stolen goods may be
indicted either as accessary after the fact or for a substantive felony, and is liable to penal
servitude (16 & 17 Vict. c. 99) or imprisonment. —Stewart. In some states, by statute,
the receiver is made a principal in the crime and not an accessary to it. State v. Ward,
49 Conn. 429, 439 (1881).
(29) By 7 & 8 Geo. IV. c. 29, s. 16. this offence is punishable by transportation for life,
or for any term not less than seven years, or by imprisonment not exceeding four years,
with public or private whippings for male offenders. —Chitty. See stat. 24 & 25 Vict,
c. 96.
(3o> ["He who should plan a robbery, he who should commit it, and thirdlv, he who
should receive and conceal the stolen goods; each liable toan equal degree of punishment."]
'31) Russell on Crimes, 9 Am. ed. (Sharswood) vol. 1, *pp. 66, 710. Barbour's Crim.
Law, 3 ed. vol. 1, *33, p. 40. Id. "291, p 614. Bishop's New Crim. Law, 8 ed. vol. I, \
693, p. 421. Chapman v. People, 39 Mich. 357, 361 (1878), Harrel v. The State, 39 Miss.
702,705(1861).
(32) [After the fact]
(33) Wharton on Homicide, 2 ed. \ 354, p. 284. Wharton's Crim. Law, 10 ed. (Lewis)
vol. 1, \ 243, p. 260. Clark's Crim. Law, § 49, p. 97 (1894). Bassett's Crim. Pleading,
2 ed. \ 28, p. 34.
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punishment as their principals: if one be liable to death the other is also
liable;(rf) as, by the laws of Athens, delinquents and their abettors were to
receive the same punishment, (e) (34) Why then, it may be asked, are such
elaborate distinctions made between accessaries and principals, if both are
to suffer the same punishment ? For these reasons: 1 . To distinguish the
nature and denomination of crimes, that the accused may know how to
defend himself when indicted; the commission of an actual robbery being
quite a different accusation from that of harboring the robber. 2. Because,
though by the ancient common law the rule is as before laid down, that both
shall be punished alike, yet now by the statutes relating to the benefit of
clergy a distinction is made between them: accessaries after the fact being
still allowed the benefit of clergy in all cases, except horse-stealing, (/) and
stealing of linen from bleaching-grounds:(£")(35) which is denied to the
principals and accessaries before the fact in many cases; as, among others, in
petit treason, murder, robbery, and wilful burning. (A) (36) And perhaps
if a distinction were constantly to be made between the punishment of prin
cipals and accessaries, even before the fact, the latter to be treated with a
little less severity than the former, it might prevent the perpetration of many
crimes by increasing the difficulty of finding a person to execute the
deed itself; as his danger would be greater *than that of his accom- [*40
plices by reason of the difference of his punishment, {i ) 3. Because
formerly no man could be tried as accessary till after the principal was con
victed, or at least he must have been tried at the same time with him 1(37)
though that law is now much altered, as will be shown more fully in its pro
per place. (38) 4. Because, though a man be indicted as accessary and
acquitted, he may afterwards be indicted as principal; for an acquittal of
receiving or counseling a felon is no acquittal of the felony itself; but it is
matter of some doubt whether, if a man be acquitted as principal, he can be
afterwards indicted as accessary before the fact; since those offences are fre
quently very nearly allied, and therefore an acquittal of the guilt of one may
(dl S Inst. 188.
(ej Pott. Antiq. b, 1. c 26.
(/) Stat. 31 Ellz. c. 12.

■g) Stat. 18 Geo. II. c. 27.
h) 1 Hal. P. C. 615.
'i) Beccar. c. 37.

(34) Russell on Crimes, 9 Am. ed. (Sharswood) vol. 2, *852. Bishop's New Crim. Law,
8 ed. \ 700, p. 425. Commonwealth v. Anthony, 2 Metcalfe (Ky.) 399, 401 (1859). In
most states accessaries after the fact receive lighter penalties than principals. Clark's
Crim. Law, \ 49, p. 97 (1893).
(35) By statute 24 & 25 Vict. c. 94, accessaries before and after the fact may be tried
and punished as if they were principal felons. Such criminals may be tried either with
their principal or without him, and punished, although the principal has been pardoned.
Accessaries to crimes committed in England or Ireland may be tried in any court which
has jurisdiction over the principal, and accessaries to felonies committed within the
jurisdiction of the admiralty court of those countries, whether begun there and completed
elsewhere, or begun elsewhere and completed there, as if they were committed in the
county or place in which such person shall be indicted.
(36) Bishop's New Crim. Law (8 ed.) vol. i. \ 708, p. 428.
(37) Simmons v. State, 4 Ga. (Kelly & Cobb) 469, 472 (1848).
(38) The reason for forbidding the trial of an accessary till after the conviction of the
principal was the theory that no one could be an accessary unless there was a crime com
mitted; and a crime could not be said to have been committed until it had been judicially
announced upon legal investigation; and this investigation could not be had except upon
a charge against the perpetrator, as the one best acquainted with the circumstances of
the transaction and best qualified to make the proper defence. Whitehead v. State, 4
Humphreys (Tenn.) 278, 282 ( 1843). By the law at present in England and in many of
the states of the union, accessaries both before and after the fact may be convicted,
whether the principal has been convicted or even brought to trial or not. It is necessary,
however, in some states to prove to the jury the guilt of the principal, before the accessary
can be convicted. Simmons v. The State, 4 Ga. 465, 473 (1848).
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be an acquittal of the other also. (7^(39) But it is clearly held that one
acquitted as principal may be indicted as an accessary after the fact;(4o)
since that is always an offence of a different species of guilt, principally tend
ing to evade the public justice, and is subsequent in its commencement to the
other. Upon these reasons the distinction of principal and accessary will
appear to be highly necessary; though the punishment is still much the same
with regard to principals, and such accessaries as offend be/ore the fact is
committedJ(4i)

CHAPTER IV.
OF OFFENCES AGAINST GOD AND RELIGION.
*4i]

*In the present chapter we are to enter upon the detail of the sev
eral species of crimes and misdemeanors, with the punishments
annexed to each by the law of England. It was observed in the beginning
of this book(a) that crimes and misdemeanors are a breach and violation of
the public rights and duties owing to the whole community, considered as a
community, in its social aggregate capacity. And in the very entrance of
these commentaries^) it was shown that human laws can have no concern
with any but social and relative duties, being intended only to regulate the
conduct of man, considered under various relations, as a member of civil
society. All crimes ought therefore to be estimated merely according to the
mischiefs which they produce in civil society ;(c) and of consequence private
vices or breach of mere absolute duties, which man is bound to perform con
sidered only as an individual, are not, cannot be, the object of any municipal
law any further than as by their evil example, or other pernicious effects,
they may prejudice the community and thereby become a species of public
crimes. Thus the vice of drunkenness, if committed privately and alone, is
beyond the knowledge and of course beyond the reach of human tribunals;
but if committed publicly, in the face of the world, its evil example makes
it liable to temporal censures. The vice of lying, which consists (abstract
edly taken) in a criminal violation of truth, and therefore, in any
♦42] *shape, is derogatory from sound morality, is not, however, taken
notice of by our law unless it carries with it some public inconveni
ence, as spreading false news; or some social injury, as slander and malicious
prosecution, for which a private recompense is given. And yet drunkenness and
malevolent lying are in foro conscienti(e(i) as thoroughly criminal when they
(j) 1 Hal. P. C. 625, 626. 2 Hawk. P. C. 873.
(6) Pee book i. pages 123, 124.
Foster, 361.
(c) Beccar. ch. 8.
(a) See page 5.
(39) For a case holding that one who has been acquitted in a trial for felony, mav be
convicted as an accessary before the fact in the same felony, see State v. Buzzell, 58 N.
H. 257, 258 (1878) ante.
(40) State v. Levy, 5 La. 64, 66 (1850).
(41) Ross v. State, I Blackf. (Ind.) 390, 391 (1825). Bishop's New Crini. Law (8 ed.)
vol. 1, ? 637, p. 411. Able v. Commonwealth, 5 Ky. 69S, 704 (1869). In some states the
distinction between accessaries before the fact and principals has been abolished. All
stand before the law as principals in the perpetration of the crime and must be indicted
as principals: otherwise they cannot be convicted. Usselton et at. v. People, 149 111. 6r2,
617 (1894); N. Y. Penal Code, ? 29. The offence of being accessary after the fact is still
recognized. N. Y. Penal Code, ? 30.
A similar change has been made in the English law by the statute 24 and 25 Vict. c. 94
(1) [At the tribunal of conscience.]
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are not, as when they are, attended with public inconvenience. (2) The onlydifference is that both public and private vices are subject to the vengeance
of eternal justice; and public vices are besides liable to the temporal punish
ment of human tribunals.
On the other hand: there are some misdemeanors which are punished by
the municipal law that have in themselves nothing criminal, but are made
unlawful by the positive constitutions of the state for public convenience;
such as poaching, exportation of wool, and the like. These are naturally
no offences at all; but their whole criminality consists in their disobedience
to the supreme power, which has an undoubted right, for the well-being and
peace of the community, to make some things unlawful which are in them
selves indifferent. Upon the whole, therefore, though part of the offences to
be enumerated in the following sheets are offences against the revealed law of
God, others against the law of nature, and some are offences against neither;
yet in a treatise of municipal law we must consider them all as deriving their
particular guilt here punishable from the law of man.
Having premised this caution, I shall next proceed to distribute the several
offences, which are either directly or by consequence injurious to civil society,
and therefore punishable by the laws of England, under the following general
heads: first, those which are more immediately injurious to God and his
holy religion; secondly, such as violate and transgress the law of nations;
thirdly, such as more especially affect the sovereign executive power of the
state, or the king and his government; fourthly, such as more directly
♦infringe the rights of the public or commonwealth; and lastly, such [*43
as derogate from those rights and duties, which are owing to particular
individuals, and in the preservation and vindication of which the community
is deeply interested.
First, then, of such crimes and misdemeanors as more immediately offend
Almighty God, by openly transgressing the precepts of religion, either natural
or revealed; and immediately by their bad example and consequence the law
of society also; which constitutes that guilt in the action which human
tribunals are to censure.
r . Of this species the first is that of apostacy, or a total renunciation of
Christianity, by embracing either a false religion or no religion at all. This
offence can only take place in such as have once professed the true religion. (3)
The perversion of a Christian to Judaism, paganism, or other false religion,
was punished by the emperors Constantine and Julian with confiscation of
goods;(rf) to which the emperors Theodosius and Valentinian added capital
punishment, in case the apostate endeavored to pervert others to the same
iniquity ;(e) a punishment too severe for any temporal laws to inflict upon
any spiritual offence; and yet the zeal of our ancestors imported it into this
country; for we find by Bracton(/) that in his time apostates were to be
burnt to death. Doubtless the preservation of Christianity, as a national
religion, is, abstracted from its own intrinsic truth , of the utmost consequence
to the civil state: which a single instance will sufficiently demonstrate. The
belief of a future state of rewards and punishments, the entertaining just
ideas of the moral attributes of the Supreme Being, and a 'firm persuasion
that he superintends and will finally compensate every action in human life,
(all which are clearly revealed in the doctrines, and forcibly inculcated by
Id) Cnrt. 1, 7, 1.
(/) T. 3, c. 9.
(e) Ibid. 6.
(2) Hale v. Everett, 53 N. H. 7, 208 (1868). The utterance of obscene words in public,
being a gross violation of public decency and good morals, is indictable. Bell v. State, I
Swan. (Tenn.) 42, 44 (1851).
(3) Bishop's NewCrim. Law (8ed. ) vol. 1, \ 497, p. 303.
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the precepts, of our Saviour Christ,) these are the grand foundation of all
judicial oaths; which call God to witness the truth of those facts, which
perhaps may be only known to him and the party attesting; all moral
*44] evidence, *therefore, all confidence in human veracity, must be weak
ened by apostacy and overthrown by total infidelity, (g) Wherefore
all affronts to Christianity, or endeavors to depreciate its efficacy, in those
who have once professed it, are highly deserving of censure. But yet the
loss of life is a heavier penalty than the offence, taken in a civil light, de
serves; and taken in a spiritual light, our laws have no jurisdiction over it.
This punishment therefore has long ago become obsolete; and the offence of
apostacy was for a long time the object only of the ecclesiastical courts, which
corrected the offender pro salute animtz.(^) But about the close of the last
century the civil liberties to which we were then restored being used as a
cloak of maliciousness, and the most horrid doctrines, subversive of all religion,
being publicly avowed both in discourse and writings, it was thought neces
sary again for the civil power to interpose by not admitting those miscreants(A)
to the privileges of society who maintained such principles as destroyed all
moral obligation. To this end it was enacted, by statute 9 & 10 W. III. c.
32, that if any person educated in, or having made profession of, the Christian
religion, shall, by writing, printing, teaching, or advised speaking, deny the
Christian religion to be true, or the holy scriptures to be of divine authority, he
shall upon the first offence be rendered incapable to hold any office or place of
trust; and for the second be rendered incapable of bringing any action, being
guardian, executor, legatee, or purchaser of lands, and shall suffer three
years' imprisonment without bail. To give room, however,, for repentance,
if, within four months after the first conviction, the delinquent will in open
court publicly renounce his error, he is discharged for that once from all
disabilities.
II. A second offence is that of heresy, which consists not in a total
♦45] denial of Christianity, but of some of its essential *doctrines publicly
and obstinately avowed; being defined by Sir Matthew Hale, " sententia
rerum divinarum humano sensu excogitata palam docta et perlinaciter
defensa."(i)($) And here it must also be acknowledged that particular
modes of belief or unbelief, not tending to overturn Christianity itself, or to
sap the foundations of morality, are by no means the object of coercion by
the civil magistrate. What doctrines shall therefore be adjudged heresy was
left by our old constitution to the determination of the ecclesiastical judge;
who had herein a most arbitrary latitude allowed him. For the general
definition of a heretic given by Lyndewode,(£) extends to the smallest
deviation from the doctrines of holy church; ' ' heereticus est qui dubitat de
fide catkolica, et qui negligit servare ea, qua Romana ecclesia statuit, seu
servare decreverat." (6) Or, as the statute 2 Hen. IV. c. 15, expresses it in
English, " teachers of erroneous opinions, contrary to the faith and blessed
(g) lHUes erne opinlones has, quis negat, cum inteUigal, quammultajirmenturjnrejurando; quanta satutis
tint faederum rdiginnes: quani multos dirini supplicii
mettis a scetere rcvocayifc quamque mncta sit societas
civium inter ipsos, Diin immortalibus interposilis turn
judicibus, turn iestibus f [Who can deny that these
opinions nre useful when he sees how many things
are confirmed by oath: what security religion trlves
to compacts; how many are reclaimed from wicked

ness by the fear of divine punishment; and how
sacred'and inviolate is the bond of society between
citizens, the presence of the immortal pods being
Impressed on the minds, as well of the judges, as of
the witnesses?] Cic. de LL. 11. 7
(A) Mescrojiantz in our ancient law-books is the
name of unbelievers.
<) 1 Hal. P. C. 384.
*) Cap. de hmreticie.

4) [For the health of the soul.]
5) [" Doctri nes in religion, of human invention, openly taught and pertinaciously
defended."] Bishop's New Crim. Law (8 ed. ) vol. I, ? 497, p. 303.
(6) ["A heretic is one who doubts concerning the Catholic faith, and who neglects to
observe those things which the Roman church has appointed or ordained."]
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determinations of the holy church. ' ' Very contrary this to the usage of the
first general councils, which defined all heretical doctrines with the utmost
precision and exactness. And what ought to have alleviated the punishment,
the uncertainty of the crime, seems to have enhanced it in those days of
blind zeal and pious cruelty. It is true that the sanctimonious hypocrisy of
the canonists went at first no further than enjoining penance, excommuni
cation, and ecclesiastical deprivation for heresy; though afterwards they
proceeded boldly to imprisonment by the ordinary, and confiscation of goods
in pios uses. (7) But in the meantime they had prevailed upon the weakness
of bigoted princes to make the civil power subservient to their purposes, by
making heresy not only a temporal but even a capital offence: the Romish
ecclesiastics determining, without appeal, whatever they pleased to be heresy,
and shifting off to the secular arm the odium and drudgery of executions;
with which they themselves were too tender and delicate to intermeddle.
Nay, they pretended to intercede and pray on behalf of the convicted heretic,
ut citra mortis periculum sententia circa cum moderatur; (/)(8) well
♦knowing at the same time that they were delivering the unhappy [*46
victim to certain death. Hence the capital punishments inflicted on
the ancient Donatists and Manichaeans by the emperors Theodosius and Jus
tinian :(ni) hence also the constitution of the emperor Frederic, mentioned by
Lyndewode,(«) adjudging all persons, without distinction, to be burned
with fire who were convicted of heresy by the ecclesiastical judge. The
same emperor, in another constitution,^) ordained that if any temporal
lord, when admonished by the church, should neglect to clear his territories
of heretics within a year, it should be lawful for good catholics to seize and
occupy the lands and utterly to exterminate the heretical possessors. And
upon this foundation was built that arbitrary power, so long claimed and
so fatally exerted by the pope, of disposing even of the kingdoms of refrac
tory princes to more dutiful sons of the church. The immediate event of
this constitution was something singular, and may serve to illustrate at once
the gratitude of the holy see and the just punishment of the royal bigot: for
upon the authority of this very constitution the pope afterwards expelled this
very emperor Frederic from his kingdom of Sicily and gave it to Charles of
Anjou.(^)
Christianity being thus deformed by the demon of persecution upon the con
tinent, we cannot expect that our own island should be entirely free from the
same scourge. And therefore we find among our ancient preeedents(y) a writ
de haretico comburendo,(9) which is thought by some to be as ancient as the
common law itself. However, it appears from thence that the conviction of
heresy by the common law was not in any petty ecclesiastical court, but
before the archbishop himself in a provincial synod; and that the delinquent
was delivered over to the king to do as he should please with him; so that
the crown had a control over the spiritual power, and might pardon the con
vict by issuing no process against him; the writ de h&retico comburendo beitig
not a writ of course, but issuing only by the special direction of the king in
» council, (r)
*But in the reign of Henry the Fourth, when the eyes of the [*47
Christian world began to open, and the seeds of the Protestant
I) Decretal. I. 5, I. 40, c 27.
(p) Baldus in Cod. 1, 5, 4.
ml Cod. I. 1, tit. 5.
(<7) F. N. B. 269.
(n) C. de kxreUeU.
(r) 1 Hal. P. 0. 395.
<o) Cod. 1, 5, 4.
(7) [To pious uses ]
(8) [That the sentence with respect to him might be mitigated so as not to involve him
in the danger of losing his life.]
(9) [For burning a heretic]
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religion (though under the opprobrious name of lollardy)(j) took root in this
kingdom: the clergy, taking advantage from the king's dubious title to
demand an increase of their own power, obtained an act of parliament^ )
which sharpened the edge of persecution to its utmost keenness. For by that
statute the diocesan alone, without the intervention of a synod, might convict
of heretical tenets; and unless the convict abjured his opinions, or if after ab
juration he relapsed, the sheriff was bound ex officioXio) if required by the
bishop, to commit the unhappy victim to the flames, without waiting for the
consent of the crown. By the statute 2 Hen. V. c. 7, lollardy was also made
a temporal offence and indictable in the king's courts; which did not there
by gain an exclusive, but only a concurrent, jurisdiction with the bishop's
consistory.
Afterwards, when the final reformation of religion began to advance, the
power of the ecclesiastics was somewhat moderated; for though what heresy
is was not then precisely defined, yet we were told in some points what it is
not: the statute 25 Hen. VIII. c. 14 declaring that offences against the see of
Rome are not heresy, and the ordinary being thereby restrained from pro
ceeding in any case upon mere suspicion; that is, unless the party be accused
by two credible witnesses, or an indictment of heresy be first previously
found in the king's courts of common law. And yet the spirit of persecution
was not then abated, but only diverted into a lay channel. For in six years
afterwards, by statute 31 Hen. VIII. c. 14, the bloody law of the six articles
was made, which established the six most contested points of popery, transubstantiation, communion in one kind, the celibacy of the clergy, monastic
vows, the sacrifice of the mass, and auricular confession; which points
♦48] were "determined and resolved by the most *godly study, pain, and
travail of his majesty: for which his most humble and obedient subjects,
the lords spiritual and temporal, and the commons in parliament assembled,
did not only render and give unto his highness their most high and hearty
thanks," but did also enact and declare all oppugners of the first to be
heretics, and to be burned with fire; and of the five last to be felons, and to
suffer death. ' The same statute established a new and mixed jurisdiction of
clergy and laity for the trial and conviction of heretics; the reigning prince
being then equally intent on destroying the supremacy of the bishops of
Rome and establishing all other their corruptions of the Christian religion.
I shall not perplex this detail with the various repeals and revivals of these
sanguinary laws in the two succeeding reigns; but shall proceed directly to
the reign of queen Elizabeth; when the reformation was finally established
with temper and decency, unsullied with party rancor or personal caprice
and resentment. By statute 1 Eliz. c. 1, all former statutes relating to
heresy are repealed, which leaves the jurisdiction of heresy as it stood at
common law; viz. , as to the infliction of common censures in the ecclesiastical
courts; and, in case of burning the heretic, in the provincial senate only, (w)
Sir Matthew Hale is indeed of a different opinion, and holds that such power
resided in the diocesan also, though he agrees that in either case the writ de
haretico comburendo was not demandable of common right, but grantable or
otherwise merely at the king's discretion, (v) But the principal point now
gained was that by this statute a boundary is for the first time set to what
shall be accounted heresy; nothing for the future being to be so determined
(>•) So called, not from folium, or tores, (an ety
mology which was afterwards devised in order to
justify the burning of them, Matt. xiii. 30.) but from
one Walter Lolhard, a German reformer, a. d. 1315.

Mod. Vn. Hist. xxvi. 13 Spelm. Gloss. 371.
0 2 Hen. IV. c. 15.
a) 5 Kep. 23. 12 Rep. 56, 92.
t>) 1 Hal. P. C. 405. [For burning a heretic]

(io) [By virtue of office— officially.]
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but only such tenets which have been heretofore so declared, 1. By the
words of the canonical scriptures; 2. By the first four general councils, or
such others as have only used the words of the holy scriptures; or, 3. Which
shall hereafter be so declared by the parliament with the assent of the clergy
in convocation. Thus was heresy reduced to a greater certainty than before;
though it might not have been the worse to have defined it in terms
still more precise and particular: as a man continued still *liable to be [*49
burned for what perhaps he did not understand to be heresy till the
ecclesiastical judge so interpreted the words of the canonical scriptures.
For the writ de hceretico comburendo remained still in force; and we have
instances of its being put in execution upon two anabaptists in the seven
teenth of Elizabeth, and two Arians in the ninth of James the First. But it
was totally abolished, and heresy again subjected only to ecclesiastical correc
tion pro salute aninuz,{\i) by virtue of the statute 29 Car. II. c. 9. For in
one and the same reign our lands were delivered from the slavery of military
tenures, our bodies from arbitrary imprisonment by the habeas corpus(\2) act,
and our minds from the tyranny of superstitious bigotry by demolishing this
last badge of persecution in the English law.
In what I have now said, I would not be understood to derogate from the
just rights of the national church, or to favor a loose latitude of propagating
any rude undigested sentiments in religious matters. Of propagating, I say;
for the bare entertaining them, without an endeavor to diffuse them, seems
hardly cognizable by any human authority. I only mean to illustrate the
excellence of our present establishment, by looking back to former times.
Every thing is now as it should be, with respect to the spiritual cognizance
and spiritual punishment of heresy: unless, perhaps, that the crime ought to
be more strictly defined, and no prosecution permitted, even in the ecclesias
tical courts, till the tenets* in question are by proper authority previously
declared to be heretical. Under these restrictions, it seems necessary for the
support of the national religion that the officers of the church should have
power to censure heretics, yet not to harass them with temporal penalties,
much less to exterminate or destroy them. The legislature hath indeed
thought it proper that the civil magistrate should again interpose with regard
to one species of heresy very prevalent in modern times; for, by statute 9 &
10 W. III. c. 32, if any person educated in the Christian religion, or profess
ing the same, shall, by writing, printing, teaching, or advised speaking, deny
any one of the persons of the Holy Trinity to be God, or maintain
that there are *more Gods than one, he shall undergo the same [*50
penalties and incapacities which were just now mentioned to be
inflicted on apostacy by the same statute. (13) And thus much for the crime
of heresy.
III. Another species of offences against religion are those which affect the
established church. And these are either positive or negative: positive, by re
viling its ordinances; or negative, by non-conformity to its worship. Of both
of these in their order.

(11) TPor the health of the soul.]
(12) [That you have the body.]
(13) This statute has been repealed, as far as it affects Unitarians only, by the 52 Geo.
III. c. 160. Prosecutions for reviling the Trinity seem to have been generally framed on
the construction of the common law. The 9 & 10W. III. has not altered the common law
as to the offence of blasphemy, but only given a cumulative punishment. And it seems
also the 53 Geo. III. c. 160 does not alter the common law, but only removes the penal
ties imposed upon persons denying the Trinity by 9 & 10 W. III. c. 32, and extends to
such persons the benefits conferred upon all other Protestant dissenters, by 1 W. and M.
s. 1, c. 18. 1 Bar. & Cres. 26.—Chitty.
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1. And, first, of the offence of reviling the ordinances of the church. This
is a crime of a much grosser nature than the other of mere non-conformity,
since it carries with it the utmost indecency, arrogance, and ingratitude: in
decency, by setting up private judgment in virulent and factious opposition
to public authority; arrogance, by treating with contempt and rudeness what
has at least a better chance to be right than the singular notions of any par
ticular man; and ingratitude, by denying that indulgence and undisturbed
liberty of conscience to the members of the national church which the retain
ers to every petty conventicle enjoy. However, it is provided, by statutes i
Edw. VI. c. i, and i Eliz. c. i, that whoever reviles the sacrament of the
Lord's supper shall be punished by fine and imprisonment; and, by the
statute i Eliz. c. 2, if any minister shall speak any thing in derogation from
the book of common prayer, he shall, if not beneficed, be imprisoned one year
for the first offence, and for life for the second; and if he be beneficed, he
shall for the first offence be imprisoned six months, and forfeit a year's value
of his benefice; for the second offence he shall be deprived, and suffer one
year's imprisonment; and for the third shall in like manner be deprived, and
suffer imprisonment for life. And if any person whatsoever shall, in plays,
songs, or other open words, speak any thing in derogation, depraving, or
despising of said book, or shall forcibly prevent the reading of it, or cause
any other service to be used in its stead, he shall forfeit for the first offence
a hundred marks; for the second, four hundred; and for the third shall
forfeit all his goods and chattels, and suffer imprisonment for life. (14)
*5 I] *These penalties were framed in the infancy of our present establish
ment, when the disciples of Rome and of Geneva united in inveighing
with the utmost bitterness against the English liturgy ; and the terror of these
laws (for they seldom, if ever, were fully executed) proved a principal means,
under Providence, of preserving the purity as well as decency of our national
worship. Nor can their continuance to this time (of the milder penalties at
least) be thought too severe and intolerant; so far as they are levelled at the
offence, not of thinking differently from the national church, but of railing at
that church and obstructing its ordinances for not submitting its public judg
ment to the private opinion of others. For, though it is clear that no
restraint should be laid upon rational and dispassionate discussions of the rec
titude and propriety of the established mode of worship, yet contumely and
contempt are what no establishment can tolerate. (ze>)( 15) A rigid attach
ment to trifles, and an intemperate zeal for reforming them, are equally
ridiculous and absurd ; but the latter is at present the less excusable, because
from political reasons, sufficiently hinted at in a former volume,(x) it would
now be extremely unadvisable to make any alterations in the service of the
church; unless by its own consent, or unless it can be shown that some mani
fest impiety or shocking absurdity will follow from continuing the present
forms.
2. Non-conformity to the worship of the church is the other or negative
branch of this offence. (16) And for this there is much more to be pleaded
than for the former; being a matter of private conscience, to the scruples of
which our present laws have shown a very just and Christian indulgence.
(ui( By an ordinance, (Atifr. 23, 1R45, ) which con
tinued till the restoration, to preach, write, or print
anything in derogation or diprnvlnjr of the flirrctory
for the then established Presbyterian worship, sub

jected the offender, upon indictment, to n discre
tionary fine not exceeding fifty pounds. Scobell, (J8.
(x) Book i. page 8.

(14) This statute of 1 Eliz. c. 2 wns repealed, as far as relates to Protestant dissenters,
by the 31 Geo. III. c. 32, s. 3.—Chitty.
(15) Russell on Crimes, 9 Am. ed. (Sharswood) vol. I, "334.
(16) Bishop's New Crim. Law, 8 ed. \ 496, p. 303.
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For undoubtedly all persecution and oppression of weak consciences, on the
score of religious persuasions, are highly unjustifiable upon every principle
of natural reason, civil liberty, or sound religion. But care must be taken
not to carry this indulgence into such extremes as may endanger
*the national church: there is always a difference to be made between [*52
toleration and establishment.
Non-conformists are of two sorts: first, such as absent themselves from
divine worship in the established church, through total irreligion, and attend
the service of no other persuasion. (16) These, by the statutes of 1 Eliz. c. 2,
23 Eliz. c. 1, and 3 Jac. I. c. 4, forfeit one shilling to the poor every Lord's
day they so absent themselves, and 20/. to the king if they continue such
default for a month together. And if they keep any inmate, thus irreligi
ously disposed, in their houses, they forfeit 10/. per month.
The second species of non-conformists are those who offend through a mis
taken or perverse zeal. Such were esteemed by our laws, enacted since the
time of the reformation, to be papists and Protestant dissenters; both of which
were supposed to be equally schismatics in not communicating with the
national church; with this difference, that the papists divided from it upon
material, though erroneous, reasons; but many of the dissenters upon matters
of indifference, or, in other words, upon no reason at all. (17) Yet certainly
our ancestors were mistaken in their plans of compulsion and intolerance.
The sin of schism, as such, is by no means the object of temporal coercion
and punishment. If, through weakness of intellect, through misdirected
piety, through perverseness and acerbity of temper, or (which is often the
case) through a prospect of secular advantage in herding with a party, men
quarrel with the ecclesiastical establishment, the civil magistrate has nothing
to do with it, unless their tenets and practice are such as threaten ruin or
disturbance to the state. He is bound indeed to protect the established
church; and, if this can be better effected by admitting none but its genuine
members to offices of trust and emolument, he is certainly at liberty so to do:
the disposal of offices being matter of favor and discretion. But, this point
being once secured, all persecution for diversity of opinions, however ridicu
lous or absurd they may be, is contrary to every principle of sound policy
and civil freedom. The names and subordination of the clergy, the
posture of devotion, the materials and *colorof the minister's garment, [*53
the joining in a known or unknown form of prayer, and other matters
of the same kind, must be left to the option of every man's private judgment.
With regard, therefore, to Protestant dissenters, although the experience of
their turbulent disposition in former times occasioned several disabilities and
restrictions (which I shall not undertake to justify) to be laid upon them by
abundance of statutes, (y) yet at length the legislature, with a spirit of true
magnanimity, extended that indulgence to these sectaries which they them
selves, when in power, had held to be countenancing schism and denied to
the church of England, (z) The penalties are conditionally suspended by
the statute 1 W. and M. st. i,c. 18, "for exempting their majesties Protestant
subjects, dissenting from the church of England, from the penalties of certain
laws," commonly called the toleration act; which is confirmed by the statute
10 Anne, c. 2, and declares that neither the laws above mentioned, nor the
statutes 1 Eliz. c. 2.,§ 14, 3 Jac. I. c. 4 & 5, nor any other penal laws made
(y) 23 Eliz. c. 1. 29 Eliz. c. 6. 85 Eliz. c. 1. 22
Car. II. c. 1.
(z) The ordinance of 1645 (before cited) inflicted
imprisonment for a year on the third offence, and

pecuniary penalties on the former two. in case of
lining the Book of C ommon Prayer not only in a
place of public worship, but also in any private
family.

16) Reg. v. Milles, Jebb & Bourke (Ireland) 219, 333 (1842).
17) Hale v. Everett, 53 N. H. 9, 56 (1868).
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against popish recusants, (except the test acts,) shall extend to any dissenters
other than papists and such as deny the Trinity: provided, i. that they take
the oaths of allegiance and supremacy (or make a similar affirmation, being
Quakers)(a) and subscribe the declaration against popery; 2. that they
repair to some congregation certified to and registered in the court of the
bishop or archdeacon, or at the county sessions; 3. that the doors of such
meeting-house shall be unlocked, unbarred, and unbolted; in default of
which the persons meeting there are still liable to all the penalties of the
former acts. Dissenting teachers, in order to be exempted from the penalties
of the statutes 13 & 14 Car. II. c. 4, 15 Car. II. c. 6, 17 Car. II. c. 2, and 22
Car. II. c. 1, are also to subscribe the articles of religion mentioned in the
statute 13 Eliz. c. 12, (which only concern the confession of the true Chris
tian faith and the doctrine of the sacraments, ) with an express excep*54] tion *of those relating to the government and powers of the church and
to infant baptism; or, if they scruple subscribing the same, shall make
and subscribe the declaration prescribed by statute 19 Geo. III. c. 44, pro
fessing themselves to be Christians and Protestants, and that they believe
the scriptures to contain the revealed will of God, and to be the rule of doc
trine and practice. Thus, though the crime of non-comformity is by no
means universally abrogated, it is suspended and ceases to exist with regard
to those Protestant dissenters during their compliance with the conditions
imposed by these acts; and, under these conditions, all parsons, who will
approve themselves no papists or oppugners of the Trinity, are left at full
liberty to act as their consciences shall direct them in the matter of religious
worship. And if any person shall wilfully, maliciously, or contemptuously
disturb any congregation assembled in any church or permitted meeting
house, or shall misuse any preacher or teacher there, he shall (by virtue of
the same statute, 1 W. & M.) be bound over to the sessions of the peace and
forfeit twenty pounds. (18) But, by statute 5 Geo. I. c. 4, no mayor or prin
cipal magistrate must appear at any dissenting meeting with the ensigns of
his office, (b) on pain of disability to hold that or any other office: the legis
lature judging it a matter of propriety that a mode of worship set up in
opposition to the national, when allowed to be exercised in peace, should be
exercised also with decency, gratitude, and humility. Dissenters also, who
subscribe the declaration of the act 19 Geo. III., are exempted (unless in
the case of endowed schools and colleges) from the penalties of the statutes
13 & 14 Car. II. c. 4, and 17 Car. II. c. 2, which prohibit (upon pain of
fine and imprisonment) all persons from teaching school, unless they be
licensed by the ordinary, and subscribe a declaration of conformity to the
liturgy of the church, and reverently frequent divine service, established by
the laws of this kingdom. (19)
As to papists, what has been said of the Protestant dissenters would
*55] hold equally strong for a general toleration of them; ^provided their
separation was founded only upon difference of opinion in religion,
(a) See stnt. 8 Geo. I. c. 6.
(t>) Sir Humphrey Ed win, a lord mayor of London,
had the Imprudence, soon after the toleration act,
to go to a Presbyterian meeting-house in his formali

ties; which la alluded to by Dean Swift, in his Tale
of a Tub. under the allegory of Jack getting on a
great horse and eating custard.

(18) By stat. 23 & 24 Vict. c. 32, it is provided that a disturbance in a church, chapel,
churchyard or burial-ground may be punished by the fining or imprisoning of any person
participating in it.
( 19) Nearly all the statutes restraining the freedom of worship and of education of per
sons not in communion with the established church have been repealed. See statutes 9
Geo. IV. c. 17; 8 and 9 Vict. c. 102; 9 and 10 Vict. c. 59; 29 and 30 Vict. c. 52; 30 and 31
Vict. c. 62; 34 and 35 Vict c. 26.
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and their principles did not also extend to a subversion of the civil govern
ment. If once they could be brought to renounce the supremacy of the pope,
they might quietly enjoy their seven sacraments, their purgatory and auric
ular confession, their worship of relics and images, nay, even their transubstantiation. But while they acknowledge a foreign power superior to the
sovereignty of the kingdom, they cannot complain if the laws of that king
dom will not treat them upon the footing of good subjects. (20)
Let us therefore now take a view of the laws in force against the papists;
who may be divided into three classes, persons professing popery, popish
recusants convict, and popish priests. 1 . Persons professing the popish reli
gion, besides the former penalties for not frequenting their parish church, are
disabled from taking their lands, either by descent or purchase, after eighteen
years of age, until they renounce their errors; they must at the age of
twenty-one register their estates before acquired, and all future conveyances
and wills relating to them; they are incapable of presenting to any advowson, or granting to any other person any avoidance of the same; they may
not keep or teach any school, under pain of perpetual imprisonment; and if
they willingly say or hear mass, they forfeit the one two hundred, the other
one hundred marks, and each shall suffer a year's imprisonment. Thus much
for persons who, from the misfortune of family prejudices or otherwise, have
conceived an unhappy attachment to the Romish church from their infancy
and publicly profess its errors. But if any evil industry is used to rivet these
errors upon them, if any person sends another abroad to be educated in the
popish religion or to reside in any religious house abroad for that
purpose, or contributes to their maintenance when there; *both the [*56
sender, the sent, and the contributor are disabled to sue in law or
equity, to be executor or administrator to any person, to take any legacy or
deed of gift, and to bear any office in the realm, and shall forfeit all their
goods and chattels, and likewise all their real estate for life. And where
these errors are also aggravated by apostacy or perversion, where a person is
reconciled to the see of Rome, or procures others to be reconciled, the offence
amounts to high treason. 2. Popish recusants, convicted in a court of law of
not attending the service of the church of England, are subject to the fol
lowing disabilities, penalties, and forfeitures, over and above those before
mentioned. They are considered as persons excommunicated; they can hold
no office or employment; they must not keep arms in their houses, but the
same may be seized by the justices of the peace; they may not come within
ten miles of London, on pain of 100/.; they can bring no action at law, or
suit in equity: they are not permitted to travel above five miles from home,
unless by license, upon pain of forfeiting all their goods; and they may not
come to court under pain of 100/. No marriage or burial of such recusant,
or baptism of his child, shall be had otherwise than by the ministers of the
church of England, under other severe penalties. A married woman, when
recusant, shall forfeit two-thirds of her dower or jointure; may not be exec
utrix or administratrix to her husband, nor have any part of his goods; and
during the coverture may be kept in prison, unless her husband redeems har
at the rate of 10/. a month, or the third part of all his lands. And, lastly,
as a feme-covert recusant maybe imprisoned, so all others must, within three
months after conviction, either submit and renounce their errors, or, if
required so to do by four justices, must abjure and renounce the realm: and
if they do not depart, or if they return without the king's license, they shall
be guilty of felony, and suffer death as felons without the benefit of clergy.
There is also an inferior species of recusancy, (refusing to make the declara(20) Hale v. Everett, 53 N. H. 9, 195 (1868).
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tion against popery enjoined by statute 30 Car. II. st. 2, when tendered by
the proper magistrate,) which, if the party resides within ten miles of Lon
don, makes him an absolute recusant convict; or, if at a greater distance,
*57] suspends him from having any seat in *parliament, keeping arms in his
house, or any horse above the value of five pounds. This is the state,
by the laws now in being, (V) of a lay papist. But, 3. The remaining species
or degree, viz., popish priests, are in a still more dangerous condition. For
by statute 11 and 12 W. III. c. 4, popish priests or bishops celebrating mass
or exercising any part of their functions in England, except in the houses of
ambassadors, are liable to perpetual imprisonment. And, by the statute 27
Eliz. c. 2, any popish priest, born in the dominions of the crown of England,
who shall come over hither from beyond sea, (unless driven by stress of wea
ther, and tarrying only a reasonable time,)(rf) or shall be in England three
days without conforming and taking the oaths, is guilty of high treason: and
all persons harboring him are guilty of felony without the benefit of clergy.
This is a short summary of the laws against the papists, under their three
several classes of persons professing the popish religion, popish recusants con
vict, and popish priests. Of which the president Montesquieu observes, (e)
that they are so rigorous, though not professedly of the sanguinary kind,
that they do all the hurt that can possibly be done in cold blood. But in
answer to this it may be observed (what foreigners who only judge from our
statute-book are not fully apprized of) that these laws are seldom exerted to
their utmost rigor: and, indeed, if they were, it would be very difficult to
excuse them. For they are rather to be accounted for from their history, and
the urgency of the times which produced them , than to be approved (upon a
cool review) as a standing system of law. The restless machinations of the
Jesuits during the reign of Elizabeth, the turbulence and uneasiness of the
papists under the new religious establishment, and the boldness of their hopes
and wishes for the succession of the queen of Scots, obliged the parliament
to counteract so dangerous a spirit by laws of a great, and then perhaps
necessary, severity. The powder-treason in the succeeding reign
*58] struck a panic into *James I. , which operated in different ways: it
occasioned the enacting of new laws against the papists, but deterred
him from putting them in execution. The intrigues of queen Henrietta in
the reign of Charles I., the prospect of a popish successor in that of Charles
II., the assassination-plot in the reign of king William, and the avowed claim
of a popish pretender to the crown in that and subsequent reigns, will account
for the extension of these penalties at those several periods of our history.
But if a time shall ever arrive, and perhaps it is not very distant, when all
fears of a pretender shall have vanished, and the power and influence of the
pope shall become feeble, ridiculous, and despicable not only in England but
in every kingdom of Europe, it probably would not then be amiss to review
and soften these rigorous edicts; at least, till the civil principles of the Roman
Catholics called again upon the legislature to renew them : for it ought not
to be left in the breast of every merciless bigot to drag down the vengeance
of these occasional laws upon inoffensive, though mistaken, subjects; in oppo
sition to the lenient inclination of the civil magistrate, and to the destruction
of every principle of toleration and religious liberty.
This hath partly been done by statute 18 Geo. III. c. 60, with regard to
such papists as duly take the oath therein prescribed of allegiance to his
majesty, abjuration of the pretender, renunciation of the pope's civil power,
and abhorrence of the doctrines of destroying and not keeping faith with
(cl Stat. 23 Eliz. c. 1. 27 Eliz. c. 2. 29 Eliz. c. B. c. 4. 12 Anne. St. 2, c. 14. 1 Geo. I. st. 2, c. 55. S
85 Eliz. c. 2. 1 Jac. II. c. 4. S Jac. I. c. 4 and 5. 7 Geo. I. c. 18. 11 Geo. II. c. 17.
Jac. I. c. 6. 3 Car. I. c. 3. 25 Car. II. c. 2. 30 Car.
(d) Raym. 377. Latch. 1.
II. St. 2. 1 W. & M. C. 9, 15, and 20. 11 <k 12 W. III.
(«) Sp. L. b. xlx. c. 27.
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heretics and deposing or murdering princes excommunicated by authority of
the see of Rome:(2i) in respect of whom only the statute of 11 and 12 W.
III. is repealed so far as it disables them from purchasing or inheriting, or
authorizes the apprehending or prosecuting the popish clergy, or subjects to
perpetual imprisonment either them or any teachers of youth. (22)
In order the better to secure the established church against perils from non
conformists of all denominations, infidels, Turks, Jews, heretics, papists, and
sectaries, there are, however, two bulwarks erected; called the corporation
and test acts:(23) by the former of which(/) no person can be legally elected
to any office relating to the government of any city or corporation, unless
within a twelvemonth before he has received the sacrament of the Lord's
supper according to the rites of the church of England; and he is also
enjoined to take the oaths of allegiance and supremacy at the *same [*59
time that he takes the oath of office; or, in default of either of these
requisites, such election shall be void. The other, called the test act,(^)
directs all officers, civil and military, to take the oaths and make the declara
tion against transubstantiation in any of the king's courts at Westminster,
or at the quarter sessions, within six calendar months after their admission ;
and also within the same time to receive the sacrament of the Lord's supper
according to the usage of the church of England, in some public church,
immediately after divine service and sermon, and to deliver into court a cer
tificate thereof signed by the minister and church-warden, and also to prove
the same by two credible witnesses, upon forfeiture of 500/. and disability to
hold the said office. And of much the same nature with these is the statute
7 Jac. I. c. 2, which permits no person to be naturalized or restored in blood
but 3uch as undergo a like test: which test having been removed in 1753, in
favor of the Jews, was the next session of parliament restored again with
some precipitation.
Thus much for offences which strike at our national religion, or the doc
trine and discipline of the church of England in particular. I proceed now
to consider some gross impieties and general immoralities which are taken
notice of and punished by our municipal law; frequently in concurrence
with the ecclesiastical, to which the censure of many of them does also of
right appertain; though with a view somewhat different: the spiritual court
punishing all sinful enormities for the sake of reforming the private sinner,
pro salute anim<e;(2$) while the temporal courts resent the public affront to
religion and morality on which all governments must depend for support,
and correct more for the sake of example than private amendment.
IV. The fourth species of offences, therefore, more immediately against
God and religion, is that of blasphemy against the Almighty by denying his
being or providence; or by contumelious reproaches of our Saviour Christ.
Whither also may be referred all profane scoffing at the holy scripture, or
exposing it to contempt and ridicule. These are offences punishable at
common law by fine and imprisonment, or other infamous corporal punish
ment;!^) for Christianity is part of the laws of England. (» X25)
</) StoL 13 Car. II. St. 2. c. 1.
(A) 1 Hawk. P. C. 7.
(<>) Stat. 25 Car. II. c. 2, explained by 9 Geo. II.
(i) 1 Ventr. 293. 2 Strange, 834.
c. 26.
(21) Hale v. Everett, 53 N. H. 9, 195 (1868).
(221 By a succession of statutes the restrictions, disabilities and penalties imposed upon
Roman Catholics have been largely removed, the more important ameliorative statutes
being 10 Geo. IV. c. 7; 7 and 8 Vict. c. 102; 9 and 10 Vict. c. 59; 29 and 30 Vict. c. 22;
30 and 31 Vict. c. 62; 34 and 35 Vict. c. 26, and c. 48.
(23) Hale v. Everett, 53 N. H. 9, 115 (1868). These statutes were repealed by the
statute 10 Geo. 4, c. 7.
24) [For the health of the soul.]
25) Hale v. Everett, 53 N. H. 9, 207 (1868). Commonwealth v. Kneeland, 37 Mass.
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V. Somewhat allied to this, though in an inferior degree, is the
offence of profane and common sweari?ig and *cursing. (26) By the
last statute against which, 19 Geo. II. c. 21, which repeals all former
ones, every laborer, sailor, or soldier profanely cursing or swearing shall
forfeit is. ; every other person, 'under the degree of a gentleman, 25.; and
every gentleman, or person of superior rank, $s., to the poor of the parish;
and, on the second conviction, double; and for every subsequent offence,
treble the sum first forfeited; with all charges of conviction: and in default
of payment shall be sent to the house of correction for ten days. Any justice
of the peace may convict upon his own hearing, or the testimony of one
witness; and any constable or peace officer, upon his own hearing, may
secure any offender and carry him before a justice and there convict him. (27)
If the justice omits his duty he forfeits 5/. , and the constable 40J. And the
act is to be read in all parish churches and public chapels the Sunday after
every quarter-day, on pain of 5/., to be levied by warrant from any justice. (28)
Besides this punishment for taking God's name in vain in common discourse,
it is enacted, by statute 3 Jac. I. c. 21, that if, in any stage-play, interlude,
or show, the name of the Holy Trinity, or any of the persons therein, be
jestingly or profanely used, the offender shall forfeit 10/., one moiety to the
king, and the other to the informer.
VI. A sixth species of offence against God and religion, of which our
ancient books are full, is a crime of which one knows not well what account
to give. I mean the offence of witchcraft, conjuration, enchantment, or sor
cery. (29) To den3' the possibility, nay, actual existence, of witchcraft and
sorcery is at once flatly to contradict the revealed word of God, in various
passages both of the Old and New Testament: and the thing itself is a truth
to which every nation in the world hath in its turn borne testimony, either
by examples seemingly well attested or by prohibitory laws ; which at least
suppose the possibility of commerce with evil spirits. The civil law punishes
with death not only the sorcerers themselves, but also those who consult
them, (/) imitating in the former the express law of God,(£) " Thou shalt
not suffer a witch to live." And our own laws, both before and since
*6i] the conquest, have been *equally penal; ranking this crime in the
same class with heresy, and condemning both to the flames. (7) The
president Montesquieu(m) ranks them also both together, but with a very
different view: laying it down as an important maxim that we ought to be
(i) Cvd. I. 9. c. IS.
(I) 3 Inst. 44.
(it) Exod. xxii. 18.
(in) Sp. L. b. xii. c. 4.
*6o]

206, 212 (1838). For a case holding that Christianity is part of the criminal law of Penn
sylvania; and maliciously to vilify the Christian religion is an indictable offence. See
Updegraph v. Commonwealth, II S. & R. (Pa.) 394, 404 (1824). See also State v.
Chandler, 2 Harr. (Del.) 553, 555 et seq. (1837). People v. Riiggles, 8 Johns. (N. Y.)
290, 297 (1811). Wharton's Critn. Law, 10 ed. (Lewis) vol. 2, (! 1605.
(26) It seems that profane swearing was not indictable at common law unless the words
uttered were repeated so often and so publicly as to become an annoyance to the public,
and thus a public nuisance. Ex parte Delaney, 43 Cal. 478, 481 (1872). But see cases
cited, supra.
(27) The conviction must be within eight days after the offence. <S 12. Each oath or '
curse being a distinct complete offence, there can be no question, I conceive, but a person
may incur any number of penalties in one day, —though Dr. Burn doubts whether any
number of oaths or curses in one day amounts to more than one offence. 3 Burn, 325.
—Chitty.
The swearing of any number of oaths on one occasion is only one offence, with a penalty
for each oath. Reg. v. Scott, 33 L. J., M. C, 15, 4 B. & S. 368. In this case a convic
tion for one curse repeated twenty times, adjudging the offender to pay 2S., was held to
be good.
(2S) This latter provision is repealed.
(29) Fulgham v. The State, 46 Ala. 143, 146 (1871).
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very circumspect in the prosecution of magic and heresy; because the most
unexceptionable conduct, the purest morals, and the constant practice of
every duty in life are not a sufficient security against the suspicion of crimes
like these. And indeed the ridiculous stories that are generally told, and the
many impostures and delusions that have been discovered in all ages, are
enough to demolish all faith in such a dubious crime; if the contrary evi
dence were not also extremely strong. Wherefore it seems to be the most
eligible way to conclude, with an ingenious writer of our own,(») that in
general there has been such a thing as witchcraft; though one cannot give
credit to any particular modern instance of it.
Our forefathers were stronger believers when they enacted, by statute 33
Hen. VIII. c. 8, all witchcraft and sorcery to be felony without benefit of
clergy; and again, by statute 1 Jac. I. c. 12, that all persons invoking any
evil spirit, or consulting, covenanting with, entertaining, employing, feeding,
or rewarding, any evil spirit; or taking up dead bodies from their graves to
be used in any witchcraft, sorcery, charm, or enchantment; or killing or
otherwise hurting any person by such infernal arts, should be guilty of felony
without benefit of clergy, and suffer death. And if any person should
attempt by sorcery to discover hidden treasure, or to restore stolen goods, or
to provoke unlawful love, or to hurt any man or beast, though the same were
not effected, he or she should suffer imprisonment and pillory for the first
offence, and death for the second. These acts continued in force till lately,
to the terror of all ancient females in the kingdom: and many poor wretches
were sacrificed thereby to the prejudice of their neighbors and their own
illusions; not a few having, by some means or other, confessed the fact at the
gallows. But all executions for this dubious crime are now at an end;
our legislature having at length followed the wise example of *IYouis [*62
XIV. in France, who thought proper, by an edict, to restrain the
tribunals of justice from receiving informations of witchcraft. (o) And
accordingly it is with us enacted, by statute 9 Geo. II. c. 5, that no prose
cution shall for the future be carried on against any persons for conjuration,
witchcraft, sorcery, or enchantment. But the misdemeanor of persons pre
tending to use witchcraft, tell fortunes, or discover stolen goods, by skill in
the occult sciences, is still deservedly punished with a year's imprisonment,
and standing four times in the pillory. (30)
VII. A seventh species of offenders in this class are all religious impostors:
such as falsely pretend an extraordinary commission from heaven, or terrify
and abuse the people with false denunciations of judgments. These, as
tending to subvert all religion by bringing it into ridicule and contempt, are
punishable by the temporal courts with fine, imprisonment, and infamous
corporal punishment, (p)
VIII. Simony, or the corrupt presentation of any one to an ecclesiastical
benefice for gift or reward, is also to be considered as an offence against
religion:(3i) as well by reason of the sacredness of the charge which is thus
profanely bought and sold, as because it is always attended with perjury in
the person presented. (00(32) The statute 31 Eliz. c. 6 (which, so far as it
(n) Mr. Addison, Spcct. No. 117.
among the crimes punishable in France.
(o) Voltaire. Siect. Limit XIV. ch. 29. Mod. ITn.
(p) 1 Hnwk. P. C. 7.
Hist. xxv. 215. Yet Voughlans (de droit criminal,
(?) 3 Inst. 156.
353, 459) still reckons up sorcery and witchcraft
(30) By the vagrant act, (5 Geo. IV. c. 8, 83, s. 4,) persons pretending or professing to
tell fortunes, or using any subtle craft, means, or device, by palmistry, or otherwise,
to deceive and impose on any of his majesty's subjects, are rogues and vagabonds.—
Chitty.
(31) Bishop's New Crim. Law, 8 ed. vol. 1, ? 496, p. 303.
(32) But, according to 2 Bla. Rep. 1052, 1 Ld. Raym. 449, Moore, Rep. 564, simony is
not an offence criminally punishable at common law.—Chitty.
Book IV.—4.
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relates to the forfeiture of the right of presentation, was considered in a
former book)(r) enacts that if any patron, for money or any other corrupt
consideration or promise, directly or indirectly given, shall present, admit,
institute, induct, install, or collate, any person to an ecclesiastical benefice or
dignity, both the giver and taker shall forfeit two years' value of the benefice
or dignity; one moiety to the king, and the other to any one who will sue for
the same. If persons also corruptly resign or exchange their benefices, both
the giver and taker shall in like manner forfeit double the value of the
money or other corrupt consideration. (33) And persons who shall
+63] *corruptly ordain or license any minister, or procure him to be or
dained or licensed, (which is the true idea of simony, ) shall incur a
like forfeiture of forty pounds; and the minister himself of ten pounds,
besides an incapacity to hold any ecclesiastical preferment for seven years
afterwards. Corrupt elections and resignations in colleges, hospitals, and
other eleemosynary corporations, are also punished by the same statute with
forfeiture of the double value, vacating the place or office, and a devolution
of the right of election for that turn to the crown. (34)
IX. Profanation of the Lord's day, vulgarly (but improperly) called
sabbath-breaking, is a ninth offence against God and religion, punished by
the municipal law of England. For, besides the notorious indecency and
scandal of permitting any secular business to be publicly transacted on that
day in a country professing Christianity, and the corruption of morals which
usually follows its profanation, the keeping one day in the seven holy, as a
time of relaxation and refreshment as well as for public worship, is of admir
able service to a state, considered merely as a civil institution. (35) It
(r) See book U. p. 279.
(33) Any resignation or exchange for money is corrupt, however apparently fair the
transaction: as where a father, wishing that his son in orders should be employed in the
duties of his profession, agreed to secure, by a bond, the payment of an annuity exactly
equal to the annual produce of a benefice, in consideration of the incumbent's resigning
in favor of his son. The annuity being afterwards in arrear, the bond was put in suit,
and the defendant pleaded the simoniacal resignation in bar; and lord Mansfield and the
court, though they declared that it was an unconscientious defence, yet, as the resigna
tion had been made for money, determined that it was corrupt and simoniacal, and in
consequence that the bond was void. Young v. Jones, E. T. 1782.—Christian.
(34) By stat. 9 Geo. IV. c. 94, bonds of resignation of any benefice in favor of a son,
grandson, brother, uncle, nephew, or grand-nephew, upon notice or request, are rendered
valid, notwithstanding the 31 Eliz. c. 6; but the new act is not to extend to any engage
ments unless the deed be deposited within two months with the registrar of the diocese
or peculiar jurisdiction wherein the benefice is situated. The passing of this act, it is
believed, arose out of the fluctuating and contradictory decisions of our courts upon the
subject. —Chitty.
(35) Most states of the Union have passed statutes forbidding ordinary labor on Sunday
except works of necessity and charity. Though the constitutionality of such laws has
been frequently challenged, they have been universally sustained as dealing with and
having respect to the Sabbath as a civil and political institution, and not affecting to
interfere with religious belief in worship, faith, or practice. Commonwealth v. Wolf, 3
S & R. (Pa.) 47, 48 (1817). Shover v. State, 10 Ark. 259, 263 (1850). Vogelsong v.
State, 9 Ind. 112, 114 (1857). State v. Ambs, 20 Mo. 214, 217 (1854). Specht v. Common
wealth, 8 Pa. St. 312, 321 (1848). In some states it has been held that the Sabbath
exists as a day of rest by the common law, without the necessity of legislation to establish
it; and all that the legislature attempts to do in the "Sabbath laws" is to regulate its
observances. Lindenmuller v. People, 33 Barb. (N. Y. ) 548, 568 (1861). Ex parte
Burke. 59 Cal. 6, 17 (1881). State v. Green, 37 Mo. 466, 470 (1866). The authorities
differ as to what constitutes works of necessity and charity. An agreement to sub
scribe for the erection of a church edifice, is valid, though made on Sunday. Allen v.
Duffie, 43 Mich. 1, 9 (1880;. Dale v. Knepp. 98 Pa. St. 389, 393 (1881). A hack
driver is excused for carrying passengers on Sunday, since he believed that the particular
journey was a necessary one. Myers v. State, 1 Conn. 502, 504 (1816). A lock-keeper
i47o .
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humanizes, by the help of conversation and society, the manners of the lower
classes, which would otherwise degenerate into a sordid ferocity and savage
selfishness of spirit; it enables the industrious workman to pursue his occu
pation in the ensuing week with health and cheerfulness; it imprints on the
minds of the people that sense of their duty to God so necessary to make them
good citizens, but which yet would be worn out and defaced by an unremitted
continuance of labor, without any stated times of recalling them to the wor
ship of their Maker. And, therefore, the laws of king Athelstan(s) forbade
all merchandizing on the Lord's day, under very severe penalties. And by
the statute 27 Hen. VI. c. 5, no fair or market shall be held on the principal
festivals, Good Friday, or any Sunday, (except the four Sundays in harvest,)
on pain of forfeiting the goods exposed to sale. And since, by the statute
1 Car. I. c. 1, no persons shall assemble out of their own parishes for any
sport whatsoever upon this day; nor, in their parishes, shall use any
bull or *bear baiting, interludes, plays, or other unlawful exercises or [*64
pastimes; on pain that every offender shall pay y. qd. to the poor.
This statute does not prohibit, but rather impliedly allows, any innocent
recreation or amusement, within their respective parishes, even on the Lord's
day, after divine service is over. But, by statute 29 Car. II. c. 7, no person
is allowed to work on the Lord's day, or use any boat or barge, or expose
any goods to sale; except meat in public houses, milk at certain hours, and
works of necessity or charity, on forfeiture of 5s. Nor shall any drover,
carrier, or the like travel upon that day, under pain of twenty shillings. (36)
X. Drunkenness is also punished, by statute 4 Jac. I. c. 5, with the for
feiture of 55. or the sitting six hours in the stocks: by which time the statute
presumes the offender will have regained his senses, and not be liable to do
(«) C.JM.
on a canal, which is a public highway, is not liable to conviction for opening the lockgates on Sunday, at the demand of owners or captains of boats navigating the canal.
Murray v. Commonwealth, 24 Pa. St. 270, 271 (1855). For a discussion of what consti
tutes "necessity," see Beecher v. Fitchburg Railroad, 131 Mass 156, 158 (1881). Also
Mueller v. State, 76 Ind. 310, 315 ( 1881 ) . Yonoski v. State, 79 Ind. 393, 395 ( 1881 ). The
cases can be understood only by a study of the statutes of the several states.
(36) It has been recently held that the driver of a stage-paw to and from London to York
is a common carrier within the meaning of 3 Car. I. c. 1, c. 2, and subject to the penalties
thereof for traveling on Sunday. Rex v. Middleton, 4 D. & R. 824. Where a parol con
tract was entered into for the purchase of a horse above the value of 10/., on a Sunday,
with a warranty of soundness, and the horse was not delivered and paid for until the fol
lowing Tuesday, held, first, that the contract was not complete until the latter day; and,
second, that supposing it to be void within the -29 Car. II. c. 7, s. 2, still it was not an
available objection on the part of the vendor in an action for a breach of the warranty, the
vendee being ignorant of the feet that the former was exercising his ordinary calling ou
the Sunday. Bloxsome v. Williams, 5 D. & R. 82. 3 B. & C. 232.
The II & 13 W. III. c. 21, and all other acts for the regulation of watermen plying upon
the river Thames, are repealed by the 7 & 8 Geo. IV. c. 75. (By stat. 34 & 35 Vict. c. 87,
it is provided that prosecutions for offences under the 29 Car. 2, c. 7, shall be instituted only
by the chief officer of the police, or with the consent of two justices of the peace. Under
the 38 & 39 Vict. c. 80, the crown is empowered to remit penalties incurred by violation
of the provisions of the 29 Geo. III. c. 49, ) which permits a limited number of watermen,
under certain regulations, to ply upon the Thames, within certain specified limits, on
Sundays. By 29 Car. II. c. 7, no arrest can be made nor process served on a Sunday
except for treason, felony, or breach of the peace. Ante, book iii. 290. Neither is
the hundred answerable to Ihe party robbed for a robbery committed on a Sunday. But
where a plaintiff was robbed in going to his parish church, in his coach, on a Sunday, he
recovered against the hundred, under the statute of Winton, ( 13 Edw. I. st. 2, ) the
court observing that the statute of Charles must be construed to extend only to cases
of traveling, and that it might have been otherwise if the plaintiff had been making
visits, or the like. Teshmaker v. The Hundred of Edmonton, M. 7 Geo. I. See 1 Stra.
406. Com. 345. Killing game on a Sunday is prohibited, under heavy penalties, by 13
Geo. III. c. 80. (Repealed by 1 & 2 Wm. IV. c. 32.)—Chittv.
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mischief to his neighbors. And there are many wholesome statutes by way
of prevention, chiefly passed in the same reign of king James I., which regu
late the licensing of alehouses, and punish persons found tippling therein; or
the master of such houses permitting them.
XI. The last offence which I shall mention, more immediately against
religion and morality, and cognizable by the temporal courts, is that of open
and notorious lewdness; either by frequenting houses of ill fame, which is an
indictable offence;(y)(37) or by some grossly scandalous and public indecency,
for which the punishment is by fine and imprisonment. («)(38) In the year
«) Poph. 208.
(u) 1 Siderf. 168.
(37) As to the offence of keeping or frequenting bawdy-houses, see post, 167. A woman
cannot be indicted for being a bawd generally; for the bare solicitation of chastity is not
indictable. Hawk. b. 1, c. 74. 1 Salk. 382.—Chitty.
(38) Many offences of private incontinence fall properly and exclusively under the
jurisdiction of the ecclesiastical court, and are appropriated to it; but where the inconti
nence or lewdness is public, or accompanied with conspiracy, it is indictable.
Exposing a party's person to the public view is an offence contra bonos mores [Against
good manners,] and indictable. See 1 Sid. 168. 2 Camp. 89. 1 Keb. 620. And, by the
vagrant act, (5 Geo. IV. c. 83, s. 4, ) exposing a man's person with intent to insult a female
is an offence for which the offender may be treated as a rogue and vagabond; and so is
the wilfully exposing an obscene print or indecent exhibition: indeed, this would be an
indictable offence at common law. 1 Stra. 789. 1 Barn. Rep. 29. 4 Burr. 2527, 2574.
And, by the same act of 5 Geo. IV. c. 83, s. 3, every common prostitute wandering in
public and behaving in a riotous and indecent manner may be treated as an idle and dis
orderly person within the meaning of that act.
Publicly selling and buying a wife is clearly an indictable offence, (3 Burr. 1438;) and
many prosecutions against husbands for selling and others for buying have recently been
sustained, and imprisonment for six months inflicted.
Procuring or endeavoring to procure the seduction of a girl seems indictable. 3 St.
Tr. 519. So is endeavoring to lead a girl into prostitution. 3 Burr. 1438; and see post,
209, 212, as to the offence of seduction.
It is an indictable offence to dig up and carry away a dead body out of a churchyard.
2 T. R. 733. Leach, C. L. 4 ed. 497, S. C. 2 East, P. C. 652; post, 236; ante, 2 book,
429. And the mere disposing of a dead body for gain and profit is an indictable offence.
Russ. & R. C. C. 366, note. 1 Dowl. & R. N. P. C. 13. And it is a misdemeanor to arrest
a dead body, and thereby prevent a burial in due time. 4 East, 465. The punishment
for such an offence is fine and imprisonment. 2 T. R. 733.
All such acts of indecency and immorality are public misdemeanors, and the offenders
may be punished either by an information granted by the court of King's Bench, or by
an indictment preferred before a grand jury at the assizes or quarter-sessions.—Chitty.
It may be stated as a general principle that whatever openly outrages decency and is
injurious to public morals is a misdemeanor. See Russell on Crimes, 9 Am. ed. (Sharswood) vol. 1, *449- Archbold's Crim. Prac. & Pleadings, 8 ed. (Pomeroy) vol. 2, p. 1770
and cases cited. Bishop's New Crini. Law, 8 ed. vol. 1, \ 500, p. 306. Williams v. State,
64 Ind. 553, 557 (1878). Binn's Justice, 10 ed. (Brightly) 76 (1895). Bell v. State, 1
Swan. (Tenn.) 42, 45 (1851).
Under "lewdness" is classed "grossly scandalous and public indecency," such as
exposing a party's person, and also publicly selling and buying a wife, etc. The term
"public indecency" has no fixed legal meaning, and the courts in England and the
United States have usually limited the operation of the term to public displays of the
naked person, the publication, sale, or exhibition of obscene books and prints, using
obscene language, etc. Mcjunkin v. State, 10 Ind. 140. 145, etseq. (1858). Brooks v.
State, 2 Yerg. 482, 483 (1831). Also, Archbold's Crim. Prac. & Pleadings. 8 ed. (Pom
eroy) vol. 2, p. 1034, note. Most of the offences mentioned above are regulated by statute
in the various states. Indecent exposure is usually described as "open and notorious"
in the statute, but the cases uniformly hold that it is sufficient if the exposure be to one
person, or in a public place where all may see the commission of the offence, regardless of
the number who actually do observe it. State v. Millard, 18 Vt. 574, 577 (1846). Com
monwealth v. Wardell, 12S Mass. 52, 53 (1880). Comm v. Catlin, 1 Mass. 8 (1804) dis
tinguished. State v. Roper, 1 Dev. & Bat. (N. C. ) 208. 209 (1835). State v. Rose, 32
Mo. 560, 561 ( 1862). One who causes others dependent upon him to go about in a halfnaked condition is guilty of lewdness and indictable therefor. Britain v. State, 3 Humph.
(Tenn.) 203, 204 (1842).
In an indictment for exhibiting an obscene picture, it need not be averred that the
exhibition was public; if it be stated that the picture was shown to sundry persons for
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1650, when the ruling power found it for their interest to put on the
semblance of a very extraordinary strictness and purity of morals, not only
incest and wilful adultery were made capital crimes, but also the repeated act
of keeping a brothel, or committing fornication, were (upon a second con
viction) made felony without benefit of clergy. (w) But at the restoration,
when men, from an abhorrence of the hypocrisy of the late times, fell into the
contrary extreme of licentiousness, it was not thought proper to renew
a law of *such unfashionable rigor. And these offences have been [*65
ever since left to the feeble coercion of the spiritual court according to
the rules of the canon law; a law which has treated the offence of incon
tinence, nay, even adultery itself, with a great degree of tenderness and
lenity, owing perhaps to the constrained celibacy of its first compilers. The
temporal courts therefore take no cognizance of the crime of adultery other
wise than as a private injury. 00(39)
But, before we quit this subject, we must take notice of the temporal punish
ment for having bastard children, considered in a criminal light: for, with
regard to the maintenance of such illegitimate offspring, which is a civil
concern, we have formerly spoken at large.
By the statute 18 Eliz. c. 3,
two justices may take order for the punishment of the mother and reputed
father, but what that punishment shall be is not therein ascertained; though
the contemporary exposition was that a corporal punishment was intented.(a)
<w) Scobell, 121.
(i) See book ill. p. 139.

(y) See book 1. page 458.
(z) Dalt. Just. ch. 11.

money, it is a sufficient averment of its publication. Commonwealth v. Sharpless, 2 S.
& R. (Pa.) 91, 101 (1815). Though there is, strictly speaking, no right of property in a
dead body, the courts recognize and protect as a legal right in the next of kin, in the
absence of testamentary disposition, the right to bury a corpse and to preserve the
remains. The right to protect the remains includes the right to preserve them by a sep
arate burial, to select the place of sepulture, and to change it at pleasure. Though the
place of burial may be taken for a public use, the next of kin may claim to be indemnified
for the expense of removing and suitably reinterring the remains. For a full discussion
of the law of burial see matter of Beekman St. 4 Bradf. (N. Y. ) 503 ( 1856). Pierce v.
Proprietors, etc. 10 R. I. 227, 242 (1872). Bogert v. City, 13 Ind. 134, 138 (1859). Wynkoop v. Wynkoop, 42 Pa. St. 293, 301 (1862). Meagher v. Driscoll, 99 Mass. 281, 284
(1868). Guthrie v. Weaver, 1 Mo. App. 136, 141, el seq. (1876). And Page v. Symonds,
63 N. H. 17, 19 (1883). See Bishop on Statutory Crimes. 2 ed. ? 728, p. 442, note.
In most states, severe penalties are prescribed by statute for disturbing a funeral , arresting
or attaching a dead body, opening a grave, stealing a body, receiving a stolen body,
unlawful dissection, etc. The statutes of New York may be taken as fairly representative.
Unlawful dissection, attaching or arresting a dead body, disturbing funerals are classed
therein as misdemeanors, while opening a grave with intention to remove the body for
purposes of sale or dissection, stealing a corpse, and receiving a stolen body are felonies
punishable by imprisonment varying from two to five years and by fine. ' N. Y. Penal
Code, \\ 305-315.
(39) Keeping a disorderly house is an indictable offence. So is leasing a house with the
knowledge that it will be used for immoral purposes. Smith v. State, 6 Gill (Md.) 425,
428 (1848). Commonwealth v. Harrington, 20 Mass. (3 Pick.) 26, 29 (1825). People v.
Erwin, 4 Denio (N. Y.) 129, 130 (1847). State v. Evans, 5 Ind. 603, 607 (1845). N. Y.
Penal Code, \ 322. Seduction of a woman or leading her into prostitution is a statutory
offence in many states. Osborn v. State, 52 Ind. 526, 528 (1876). Kauffman v. People,
II Hun. (N. Y. ) 82, 85 (1877). People v. Rodengas, 49 Cal. 911874). People v. Carrier,
46 Mich. 442 ( 1881 ) . Though the statutes of the several states vary, they nearly all agree
in requiring that one essential element of the crime is the previous chaste character of
the woman alleged to be seduced. N. Y. Penal Code, <! 284.
Unlawful cohabitation, or habitual living in adultery, is a statutory crime in many
states. Greshan & Ligan v. State, 2 Yerg. (Tenn.) 589, 594 (1831). White v. White, 82
Cal. 427, 449 (1890). Incest is a statutory offence in many of our states, though it seems
not to be indictable otherwise. Bishop's New Crim. Law, 8ed. vol. 1, § 502, p. 307. State
v. Jarvis, 20 Ore. 437, 439 et seq. (1891). Incontinence is a crime in Massachusetts. Hill
v. Wells, 23 Mass. (6 Pick.) 104, 106 (1828).
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By statute 7 Jac I. c. 4, a specific punishment (viz., commitment to the
house of correction) is inflicted on the woman only. But in both cases it
seems that the penalty can only be inflicted if the bastard becomes chargeable
to the parish; for otherwise the very maintenance of the child is considered as
a degree of punishment. By the last-mentioned statute, the justice may
commit the mother to the house of correction, there to be punished and seton work for one year; and in case of a second offence, till she find sureties
never to offend again. (40)

*66]

♦CHAPTER V.
OF OFFENCES AGAINST THE LAW OF NATIONS.

According to the method marked out in the preceding chapter, we are
next to consider the offences more immediately repugnant to that universal
law of society, which regulates the mutual intercourse between one state and
another; those, I mean, which are particularly animadverted on, as such, by
the English law.(i)
The law of nations is a system of rules, deducible by natural reason, and
established by universal consent among the civilized inhabitants of the
world;(a) in order to decide all disputes, to regulate all ceremonies and
civilities, and to insure the observance of justice and good faith in that inter
course which must frequently occur between two or more independent states,
and the individuals belonging to each.(^) This general law is founded upon
this principle, —that different nations ought in time of peace to do one
another all the good they can, and in time of war as little harm as possible,
without prejudice to their own real interests. (<:) And, as none of these states
will allow a superiority in the other, therefore neither can dictate or prescribe
the rules of this law to the rest; but such rules must necessarily result
♦67] from those *principles of natural justice in which all the learned of
every nation agree; or they depend upon mutual compacts or treaties
between the respective communities, in the construction of which there is also
no judge to resort to but the law of nature and reason, being the only one in
which all the contracting parties are equally conversant and to which they are
equally subject.
(a) Ff. 1, 9.
(c) Sp. L. b. i. c. 7.
(6) See book 1. p. 43.
(40) The 7 Jac. I. c. 4, s. 7 (which provided certain punishments for lewd females who
had bastards) is repealed by 50 Geo. III. c. 51, s. 1, which enacts " that in cases when a
woman shall have a bastard child which may be chargeable to the parish, any two jus
tices before whom such woman shall be brought may commit her, at their discretion, to
the house of correction in their district, for a time not exceeding twelve calendar months
nor less than six weeks. " By section 3, upon the woman's good behavior during her
confinement, any two justices may release and discharge her from further confinement.
By section 4, justices are restrained from committing any woman till she has been deliv
ered one month. The child must be chargeable, or likely to become so, in order to
authorize a conviction. 2 Nolan, 256, 3 ed. —ChiTTY.
The later statutes in England, as well as those in the United States, do not go much
beyond the protection of the community from the burden of supporting the bastard child.
To this end proceedings may be taken in the inferior courts to compel the putative
father to contribute to the support of the child until it arrives at an age when it can
support itself. See the statutes 7 and 8 Vict. c. 101. 35 and 36 id. c. 65. 36 and 37 id.
c. Q. N. Y. Code Crim. Procedure, U 838-880.
(1) In the United States, the federal courts have jurisdiction of this class of offences.
U. S. Constitution, art. 1, sec. 8, \ 10. Id. art. 3, sec. 2, \ 1.
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In arbitrary states this law, wherever it contradicts, or is not provided for
by, the municipal law of the country, is enforced by the royal power; but since
in England no royal power can introduce a new law, or suspend the execution
of the old, therefore the law of nations (wherever any question arises which
is properly the object of its jurisdiction) is here adopted in its full extent by
the common law, and is held to be a part of the law of the land. (2) And
those acts of parliament which have from time to time been made to enforce
this universal law, or to facilitate the execution of its decisions, are not to
be considered as introductive of any new rule, but merely as declaratory of
the old fundamental constitutions of the kingdom, without which it must
cease to be a part of the civilized world. Thus, in mercantile questions, such
as bills of exchange and the like; in all marine causes, relating to freight,
average, demurrage, insurances, bottomry, and others of a similar nature;
the law-merchant, (d ) which is a branch of the law of nations, is regularly
and constantly adhered to. (3) So too in all disputes relating to prizes, to
shipwrecks, to hostages and ransom-bills, there is no other rule of decision
but this great universal law, collected from history and usage, and such
writers of all nations and languages as are generally approved and allowed
of.(4)
^
"
.
But though in civil transactions and question of property between the sub
jects of different states the law of nations has much scope and extent as
adopted by the law of England; yet the present branch of our inquiries
will fall *within a narrow compass, as offences against the law of [*68
nations can rarely be the object of the criminal law of any particular
state. For offences against this law are principally incident to whole states
or nations: in which case recourse can only be had to war, which is an appeal
to the God of hosts to punish such infractions of public faith as are committed
by one independent people against another; neither state having any superior
jurisdiction to resort to upon earth for justice. But where the individuals
of any state violate this general law, it is then the interest as well as duty of
the government under which they live to animadvert upon them with becom
ing severity, that the peace of the world may be maintained. For in vain
would nations in their collective capacity observe these universal rules, if
private subjects were at liberty to break them at their own discretion, and
involve the two states in a war. It is therefore incumbent upon the nation
injured, first, to demand satisfaction and justice to be done on the offender
by the state to which he belongs; and, if that be refused or neglected, the
sovereign then avows himself an accomplice or abettor of his subject's crime,
and draws upon his community the calamities of foreign war.
The principal offences against the law of nations, animadverted on as such
by the municipal laws of England, are of three kinds: 1. Violation of safe(d) See book I. p. 273.
(2) "Governments, like individuals, cannot exist together without law to regulate their
mutual relations; hence the law of nations. It is, in truth, common law; or, rather, the
common law has appropriated the law of nations, making it a part of itself." Bishop's
New Crim. Law, 8 ed. vol. 1, \ 483, p. 296. Similiter, Taylor v. Lowell, 3 Mass. 331,
343 (1807).
(3) Board of Com'rs of Bartholomew Co. v. Bright, 18 Ind. 93, 95 (1862). Wheeler on
Modern Law of Carriers, p. 14, note ( 1890).
'4) By the 33 Geo. III. c. 66, it was enacted that it was unlawful for any of his majesty's
subjects to ransom, or enter into any contract for ransoming, any ship or merchandise
captured by an enemy; and that all contracts and securities for that purpose, without the
license therein mentioned, were absolutely void; and that every person who entered into
such a contract should be subject to a penalty of 500/. —Christian. As to the power of
the president as commander-in-chief of the army and navy of the United States, see
in re Kemp, 16 Wis. 359, 369 (1863).
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conducts; 2. Infringement of the rights of ambassadors; and, 3. Piracy. (5)
I. As to the first, violation of safe-conducts or passports, expressly granted
by the king or his ambassadors (<?) to the subjects of a foreign power in time
of mutual war, or committing acts of hostilities against such as are in amity,
league, or truce with us, who are here under a general implied safe-conduct:
these are breaches of the public faith, without the preservation of which there
can be no intercourse or commerce between one nation and another: and such
offences may, according to the writers upon the law of nations, be a
*6a] just ground of a national war; since it is not in the power of *the
foreign prince to cause justice to be done to his subjects by the very
individual delinquent, but he must require it of the whole community.(6)
And as, during the continuance of any safe-conduct, either express or implied,
the foreigner is under the protection of the king and the law, and, more
especially, as it is one of the articles of magna cAarla(/)(j) that foreign
merchants should be entitled to safe-conduct and security throughout the
kingdom, there is no question but that any violation of either the person or
property of such foreigner may be punished by indictment in the name of
the king, whose honor is more particularly engaged in supporting his own
safe-conduct. And, when this malicious rapacity was not confined to private
individuals, but broke out into general hostilities, by the statute 2 Hen. V.
st. 1, c. 6, breaking of truce and safe-conducts, or abetting and receiving the
truce-breakers, was (in affirmance and support of the law of nations) declared
to be high treason against the crown and dignity of the king, (8) and con
servators of truce and safe-conducts were appointed in every port, and
empowered to hear and determine such treasons (when committed at sea)
according to the ancient marine law then practiced in the admiral's court, and,
together with two men learned in the law of the land, to hear and determine
according to that law the same treasons, when committed within the body of
any county. Which statute, so far as it made these offences amount to trea
son, was suspended by 14 Hen. VI. c. 8, and repealed by 20 Hen. VI. c. 11,
but revived by 29 Hen. VI. c. 2, which gave the same powers to the lord
chancellor, associated with either of the chief justices, as belonged to the
conservators of truce and their assessors; and enacted that, notwithstanding
the party be convicted of treason, the injured stranger should have restitu
tion out of his effects prior to any claim of the crown. And it is further
enacted, by the statute 31 Hen. VI. c. 4, that if any of the king's subjects
attempt or offend upon the sea, or in any port within the king's obeisance,
against any stranger in amity, league, or truce, or under safe-conduct,
♦70] and especially by attaching *his person, or spoiling him or robbing him
(c) See book i. p. 260.

(/) 9 Hen. III. c. SO. See book i. page 259, etc

(5) Under the head of offences against the law of nations in the United States Mr.
Wharton classes the accepting and exercising, by a citizen, a commission to serve a for
eign state against a state at peace with the United States, (Act of Congress, April 20,
1818, s. 1, 3 Story's Laws, 1694;) fitting out and arming within the limits of the United
States any vessel for a foreign state to cruise against a state at peace with the United
States, (ibid. s. 3;) increasing or assisting within the United States any force of armed
vessels of a foreign state at war with a state with which the United States are at peace,
(ibid. s. 5;) setting on foot within the United States any military expedition agaiust a
state at peace with the United States, (ibid. s. 6;) suing forth or executing any writ or
process against any foreign minister or his servants, the writs being also declared void,
(Act April 30, 1790, ss. 25, 26, I Story, 88;) and violating any passport, or in any other
way infracting the law 'of nations by violence to an ambassador or foreign minister or
their domestics. Ibid. s. 27. Wharton's Anier. Crim. Law, 130.—Sharswood. See
Rev. Statutes, 1878, \\ 563, 687, 4062 et scq.
(6) Bishop's New Crim. Law, 8 ed. vol. 1, \ 484, p. 296.
(7) [The great charter.]
(8) People v. McLeod, 25 Wend. (N. Y.) 4S2, 595 (1841)1
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of his goods, the lord chancellor, with any of the justices of either the king's
bench or common pleas, may cause full restitution and amends to be made
to the party injured.
It is to be observed that the suspending and repealing acts of 14 & 20 Hen.
VI., and also the reviving act of 29 Hen. VI., were only temporary, so that
it should seem that after the expiration of them all the statute 2 Hen. V. con
tinued in full force; but yet it is considered as extinct by the statute 14 Edw.
IV. c. 4, which revives and confirms all statutes and ordinances made before
the accession of the house of York against breakers of amities, truces, leagues,
and safe-conducts, with an express exception to the statute of 2 Hen. V.
But (however that may be) I apprehend it was finally repealed by the general
statutes of Edw. VI. and queen Mary, for abolishing new-created treasons;
though Sir Matthew Hale seems to question it as to treasons committed on
the sea.(g) But certainly the statute of 31 Hen. VI. remains in full force to
this day.
II. As to the rights of ambassadors, which are also established by the law
of nations, and are therefore matter of universal concern, they have formerly
been treated of at large. (h) It may here be sufficient to remark that the
common law of England recognizes them in their full extent by immediately
stopping all legal process, sued out through the ignorance or rashness of in
dividuals, which may intrench upon the immunities of a foreign minister or
ajy of his train. And, the more effectually to enforce the law of nations in
this respect, when violated through wantonness or insolence, it is declared,
by the statute 7 Anne, c. 12, that all process whereby the person of any
ambassador, or of his domestic or domestic servant, may be arrested, or his
goods distrained or seized, shall be utterly null and void;(g) and that all
persons prosecuting, soliciting, or executing such process, being con
victed, by confession or the oath of one witness, before the *lord chan- [+71
cellor and the chief justices, or any two of them, shall be deemed
violators of the laws of nations and disturbers of the public repose, and shall
suffer such penalties and corporal punishment as the said judges, or any two
of them, shall think fit. (7) Thus, in cases of extraordinary outrage, for
which the law hath provided no special penalty, the legislature hath intrusted
to the three principal judges of the kingdom an unlimited power of propor
tioning the punishment to the crime.
III. Lastly, the crime of piracy, or robbery and depredation upon the high
seas, is an offence against the universal law of society ; a pirate being, accord
ing to Sir Edward Coke, (k) hostis humani generis. (10) As therefore he has
q) 1 Hal. P. C. 267.
A) See book I. page 253.
i) See the occasion of making this statute, book 1.

paee 255.
(*) 3 Inst. 113.

(9) A consul is not a public minister within the act. Ante, 3 book, 2S9. The party, to
entitle him to the protection of the act, must be a servant, or employed in the ambassa
dor's house, (3 D. & R. 25;) and a servant within the meaning of the act must be actually
and bona fide [In good faith] such servant. Tidd, Prac. 8 ed. 193. 4 Burr. 2016, 2017.
It does not matter whether the servant is a native of the country where the ambassador
resides, or a foreigner; and real servants, though not residing with the ambassador, are
within the act. 2 Stra. 797. 3 Wils. 35. 1 B. & C. 563. 2 D. & R. 840, S. C. But if
the servant do not reside in the ambassador's house, and have goods in his own house
more than are necessary for his convenience as such servant, they are not within the
protection of the act. 1 B. & C. 554. 2 D. & R. 833, S. C. The servant's name must be
registered in the secretary of state's office, and transmitted to the sheriff's office, to sup
port a proceeding against the sheriff for such arrest. 1 Wils. 20, and sect. 5 of the
statute. Tidd, Prac. 8 ed. 194.— Chitty. For similar legislation upon this subject in
the United States, see Act of April 30, 1790, 1 U. S. Statutes at Large, pp. 117, 118.
Revised Statutes, 2 ed. § 4062 et seq.
(10) [An enemy to mankind.]
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renounced all the benefits of society and government, and has reduced him
self afresh to the savage state of nature by declaring war against all mankind,
all mankind must declare war against him: so that every community hath a
right, by the rule of self-defence, to inflict that punishment upon him which
every individual would in a state of nature have been otherwise entitled to
do, for any invasion of his person or personal property. (i i)
By the ancient common law, piracy, if committed by a subject, was held
to be a species of high treason, being contrary to his natural allegiance, and
by an alien to be felony only; but now, since the statute of treason, 25 Edw.
III. c. 2, it is held to be only felony in a subject. (/) Formerly it was only
cognizable by the admiralty courts, which proceed by the rules of the civil
law.(w) But it being inconsistent with the liberties of the nation that any
man's life should be taken away, unless by the judgment of his peers or the
common law of the land, the statute 28 Hen. VIII. c. 15 established a new
jurisdiction for this purpose, which proceeds according to the course of the
common law, and of which we shall say more hereafter.
♦72]
*The offence of piracy, by common law, consists in committing those
acts of robbery and depredation upon the high seas which, if committed
upon land, would have amounted to felony there. (w)(12) But, by statute,
some other offences are made piracy also: as, by statute 11 & 12 W. III. c.
7, if any natural-born subject commits any act of hostility upon the high seas
against others of his majesty's subjects, under color of a commission from
any foreign power, this, though it would only be an act of war in an alien,
shall be construed piracy in a subject. And, further, any commander or
other seafaring person betraying his trust, and running away with any ship,
boat, ordnance, ammunition, or goods, or yielding them up voluntarily to a
pirate, or conspiring to do these acts, or any person assaulting the commander
of a vessel to hinder him from fighting in defence of his ship, or confining
him, or making or endeavoring to make a revolt on board, shall, for each
of these offences, be adjudged a pirate, felon, and robber, and shall suffer
death, whether he be principal or merely accessary- by setting forth such
pirates, or abetting them before the fact, or receiving or concealing them or
their goods after it. And the statute 4 Geo. I. c. 11 expressly excludes the
principals from the benefit of clergy. By the statute 8 Geo. I. c. 24, the
trading with known pirates, or furnishing them with stores or ammunition,
or fitting out any vessel for that purpose, or in any wise consulting, com(l) 3 Inst, 113.
(m) 1 Hawk. P. C. 98.

(n) Ibid. 100.

(11) On the subject of piracy under the Constitution of the United States and acts of
Congress, see I Kent's Com. 183. Wharton's Amer. Crim. Law, 911. Acts of Congress,
April 30, 1790, c. 9, s. 8, 1 Story's Laws, 84. Act March 3, 1819, c. 76, s. 5, 3 Story, 1739.
Act 15 May, 1820, c. 113, s. 3, 3 Story. 1798. United States v. Smith, 5 Wheaton, 153.
United States v. Palmer, 3 Wheaton, 610. United States v. Kepler, 1 Baldw. 15. United
States v. Klintock, 5 Wheat. 144. United States v. Pirates, ibid. 184. United States v.
Holmes, ibid. 412. —Sharswood. See also, Acts of August 18. 1846, 9 Stat, at Large, 73,
and March 3, 1847. Id. 175. Anonymous. 1 Fed. Cas. 999, 1001 (1843). "Piracy is
usually committed under the flag of some known government, but by the law of nations
its perpetration divests the vessel of its national character. Consequently the persons
guilty of it, though the subjects of a recognized power, may be apprehended and pun
ished by any other." Bishop's New Crim. Law, 8 ed. vol. 1, \ 120, p. 67. Id. vol. 2, \
1061, p. 620.
(12) Russell on Crimes, 9 Am. ed. (Sharswood) vol. 1, *p. 144. For a discussion as to
what constitutes piracy at common law, see Archbold's Crim. Prac. & Pleading, 8 ed.
(Pomeroy) vol. 2, p. 1446. By the present English law, piracy is a felony liable to the
same punishment as if the offences had been committed on land. Russell on Crimes, 9
Am. ed. (Sharswood) vol. 1, *i47.
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bining, confederating, or corresponding with them, or the forcibly boarding
any merchant vessel, though without seizing or carrying her off, and destroy
ing or throwing any of the goods overboard, shall be deemed piracy; and
such accessaries to piracy as are described by the statute of king William are
declared to be principal pirates, and all parties convicted by virtue of this
act are made felons without benefit of clergy. By the same statutes, also, (to
encourage the defence of merchant vessels against pirates, ) the commanders
or seamen wounded, and the widows of such seamen as are slain, in
any piratical engagement, shall be entitled to a bounty, to *be divided [*73
among them, not exceeding one-fiftieth part of the value of the cargo
on board: and such wounded seamen shall be entitled to the pension of the
Greenwich hospital, which no other seamen are, except only such as have
served in a ship of war. And if the commander shall behave cowardly by
not defending the ship, if she carries guns or arms, or shall discharge the
mariners from fighting, so that the ship falls into the hands of pirates, such
commander shall forfeit all his wages, and suffer six months' imprison
ment. (13) Lastly, by statute 18 Geo. II. c. 30, any natural-born subject
or denizen who in time ol war shall commit hostilities at sea against any of
his fellow-subjects, or shall assist an enemy on that element, is liable to be
tried and convicted as a pirate. (14)
These are the principal cases in which the statute law of England inter
poses to aid and enforce the law of nations as a part of the common law, by
inflicting an adequate punishment upon offences against that universal law
committed by private persons. We shall proceed in the next chapter to con
sider offences which more immediately affect the sovereign executive power
of our own particular state, or the king and government; which species of
crime branches itself into a much larger extent than either of those of which
we have already treated.

CHAPTER VI.
OP HIGH TREASON.
The third general division of crimes consists of such as more especially
affect the supreme executive power, or the king and his government; which

(13) In the construction of the common law, as enlarged by the statutes mentioned in
the text, it appears that for mariners to seize the captain, put him on shore against his
•will, and afterwards employ the ship for their use, is piracy. 2 East, P. C. 796. And
embezzling a ship's anchor and cable is piracy, though the master of the vessel concur in
it, and though the object is to defraud the underwriters, not the insurers. Russ. & R. C.
C. 123. Where the master of a vessel insured the ship and cargo, landed the goods, and,
on the destruction of the former, protested both as lost, with intent to defraud the
owners and insurers, this was holden to be a mere breach of trust, and no felony, because
there was no determination of the special authority with which the defendant was
intrusted. 2 East, P. C. 776. The rules as to larceny will here apply. —ChiTTY.
(14) See 2 Hawk. P. C. pp. 305, 461-465, 480, s. 1. See also 5 Geo. IV. c. 17, by which
dealing in slaves on the high seas, etc. is made piracy and punishable with death. See
also 5 Geo. IV. c. 113, s. 9, and Forbes v. Cochrane, 3 D. & R. 679, 2 B. & C. 448, on the
same subject.
The 9 Geo. IV. c. 31 repeals so much of the 22 & 23 Car. II. c. 11, " as relates to any
mariner laving violent hands on his commander as therein mentioned." See also 9 Geo.
IV. c. 84.—Chitty.
Archbold's Crim. Prac. & PI. 8 ed. (Pomeroy) vol. 2, p. 1446. As to what constitutes
piracy under the United States laws, see U. S. Rev. Stat. 2 ed. J§ 5323, 5324, 5368 et seg.
1479

74-75-76

OF PUBLIC WRONGS.

[Book IV

amount either to a total renunciation of that allegiance, or at the least to a
criminal neglect of that duty which is due from every subject to his sovereign.
In a former part of these commentaries(a) we had occasion to mention the
nature of allegiance as the tie or ligamen which binds every subject to be true
and faithful to his sovereign liege lord the king, in return for that protection
which is afforded him, and truth and faith to bear of life, and limb, and
earthly honor, and not to know or hear of any ill intended him without
defending him therefrom. And this allegiance, we may remember, was
distinguished into two species: the one natural and perpetual, which is inhe
rent only in natives of the king's dominions; the other local and temporary,
which is incident to aliens also. Every offence, therefore, more immediately
affecting the royal person, his crown or dignity, is in some degree a breach
of this duty of allegiance, whether natural, or innate, or local, and acquired
by residence; and these may be distinguished into four kinds: i. Treason;
2. Felonies injurious to the king's prerogative; 3. Prcemunire; 4. Other
misprisions and contempts: of which crimes the first and principal is that of
treason.
*75]
*Treason, prodilio, in its very name (which is borrowed from the
French) imports a betraying, treachery, or breach of faith. It there
fore happens only between allies, saith the Mirror: (b) for treason is indeed a
general appellation, made use of by the law, to denote not only offences
against the king and government, but also that accumulation of guilt which
arises whenever a superior reposes a confidence in a subject or inferior,
between whom and himself there subsists a natural, a civil, or even a
spiritual, relation, and the inferior so abuses that confidence, so forgets the
obligations of duty, subjection, and allegiance, as to destroy the life of any
such superior or lord.(r) This is looked upon as proceeding from the same
principle of treachery in private life as would have urged him who harbors
it to have conspired in public against his liege lord and sovereign, and, there
fore, for a wife to kill her lord or husband, a servant his lord or master, and an
ecclesiastic his lord or ordinary, these, being breaches of the lower allegiance
of private and domestic faith, are denominated petit treasons. ( 1 ) But when
disloyalty so rears its crest as to attack even majesty itself, it is called, by
way of eminent distinction, high treason, alia prodilio; being equivalent to
the crimen lessee majestatis(?.~) of the Romans, as Glanvil(<a?) denominates it
also in our English law.
As this is the highest civil crime which (considered as a member of the
community) any man can possibly commit, it ought therefore to be the most
precisely ascertained. For, if the crime of high treason be indeterminate,
this alone (says the president Montesquieu) is sufficient to make any govern
ment degenerate into arbitrary power, (e) And yet, by the ancient common
law, there was a great latitude left in the breast of the judges to determine
what was treason, or not so: whereby the creatures of tyrannical princes had
opportunity to create abundance of constructive treasons; that is, to
*"j6] raise, by forced and arbitrary constructions, offences into the *crime
and punishment of treason which never were suspected to be such.
Thus, the accroaching, or attempting to exercise, royal power (a very uncer
tain charge) was, in the 21 Edw. III., held to be treason in a knight of
(a) Hook i. ch. 10.
,e) IX. Mfredi, c. 4. j&hdsl. c. 4. CamUi, e. 54, 61.

<<l) L. 1, C 2.

(1) Petit treason as a crime no longer exis's, the offence being now regarded simply as
murder. Clark's Crim. Law, ? 8, p. 32 ( 1894). Statute 24 & 25 Vict. c. 100, sec. 8. N. Y.
Penal Code, ? 182.
(2) [The crime of lese-majesty—high-treason.]
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Hertfordshire, who forcibly assaulted and detained one of the king's subjects
till he paid him oo/.:(/) a crime, it must be owned, well deserving of
punishment; but which seems to be of a complexion very different from that
of treason. Killing the king's father, or brother, or even his messenger,
has also fallen under the same denomination.^) The latter of which is
almost as tyrannical a doctrine as that of the imperial constitution of Arcadius
and Honorius, which determines that any attempts or designs against the
ministers of the prince shall be treason. (Ji) But, however, to prevent the
inconveniences which began to arise in England from this multitude of
constructive treasons, the statute 25 Edw. III. c. 2, was made; which defines
what offences only for the future should be held to be treason 1(3) in like
manner as the lex Julia majestalis($) among the Romans, promulged by
Augustus Caesar, comprehended all the ancient laws that had before been
enacted to punish transgressors against the state, (z) This statute must
therefore be our text and guide, in order to examine into the several species
of high treason. And we shall find that it comprehends all kinds of high
treason under seven distinct branches.
1. " When a man doth compass or imagine the death of our lord the king,
of our lady his queen, or of their eldest son and heir." Under this descrip
tion it is held that a queen regnant (such as queen Elizabeth and queen
Anne) is within the words of the act, being invested with royal power and
entitled to the allegiance of her subjects; (_/') but the husband of
such a queen is not comprised within these words, *and therefore no [*77
treason can be committed against him.(£) The king here intended
is the king in possession, without any respect to his title; for it is held that a
king defactors) and not dejure, (6) or, in other words, a usurper that hath
got possession of the throne, is a king within the meaning of the statute;
as there is a temporary allegiance due to him, for his administration of the
government and temporary protection of the public; and, therefore, treasons
committed against Henry VI. were punished under Edward IV., though all
the line of Lancaster had been previously declared usurpers by act of parlia(/) 1 Hal. P. C. 80.
\g) Britt. c. 22. 1 Hawk. P. C. 34.
(ft) Qui de ne.ee virorum illnstrium, qtrt consiHU el
pmsiMorio nnntro intermnt, senatomm rtiam [nam el
ipti pars carport's nottri sunt) vel cujns libet pattremo,
quimililat nobiseitm, eoffUareril : (cadem rmm severilate mtuntatem trderit. qua effcrlum. pnniri jurn roluerinl) ipse quidem, utpote majestaiis reus, fftadin feriatur,
btmitejun omnibus flsca nostra addictis. [He who shall
meditate the death of any of those illustrious men

who assist at our councils; likewise of the senators
(for they are a part of ourself) or lastly of any of
our companions in arms; shall, forasmuch as he is
Kuiltv o( treason, perish by the sword, and all his
(toods be confiscated: for the law will punish the
Intention, and the perpetration of the crime with
equal severity.] Cod. 9, 8, 5.
(i) Oravin. Oriq. 1, \ 34.
if) 1 Hal. P. C. 101.
(*) 3 Inst. 7. 1 Hal. P. C. 106.

(3) The provisions of this act are confirmed by the 36 Geo. III. c. 7, -which is made
perpetual by the 57 Geo. III. c. 6. This latter statute renders the law of high treason
more clear and definite. It provides that if any one within the realm, or without, shall
compass or intend death, destruction, or any bodily harm tending thereto, maiming or
•wounding, imprisonment or restraint, of his majesty, or to depose him from the style,
honor, or kingly name of the imperial crown of these realms, or to levy war against him
within this realm, in order by force or constraint to compel him to change his measures
or counsels, or in order to put any constraint upon or intimidate both or either house of
parliament, or to move or stir any foreigner with force to invade this realm, or any of his
majesty's dominions, and such compassing or intentions shall express by publishing any
printing or writing, or by any other overt act, being convicted thereof on the oaths of two
witnesses upon trial, or otherwise, by due course of law, such person shall be adjudged a
traitor, and suffer death as in cases of high treason.—ChiTTY.
Though the English statutes of treason were evidently intended to abolish all commonlaw treasons, they have not always been so interpreted. See Bishop's New Crim. Law,
8 ed. vol. I, \ 702, p. 426 and cases cited.
(4) [The Julian law concerning treason.]
(5) [In fact.]
(6) tBy right]
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ment. (7) But the most rightful heir of the crown, or king de jure and not
defacto, who hath never had plenary possession of the throne, as was the
case of the house of York during the three reigns of the line of Lancaster, is
not a king within this statute against whom treasons may be committed. (/)
And a very sensible writer on the crown-law carries the point of possession
so far that he holds (m) that a king out of possession is so far from having
any right to our allegiance, by any other title which he may set up against
the king in being, that we are bound by the duty of our allegiance to resist
him. A doctrine which he grounds upon the statute 11 Hen. VII. c. i,
which is declaratory of the common law, and pronounces all subjects excused
from any penalty or forfeiture which do assist and obey a king defacto. But,
in truth, this seems to be confounding all notions of right and wrong; and
the consequence would be that when Cromwell had murdered the elder
Charles, and usurped the power (though not the name) of king, the people
were bound in duty to hinder the son's restoration: and were the king of
Poland or Morocco to invade this kingdom, and by any means to get posses
sion of the crown, (a term, by the way, of very loose and indistinct significa
tion,) the subject would be bound by his allegiance to fight for his natural
prince to-day, and by the same duty of allegiance to fight against him to
morrow. The true distinction seems to be that the statute of Henry
♦78] *the Seventh does by no means command any opposition to a king
dejure: but excuses the obedience paid to a king de facto. When,
therefore, a usurper is in possession the subject is excused and justified in
obeying and giving him assistance: otherwise, under a usurpation, no man
could be safe, if the lawful prince had a right to hang him for obedience to
the powers in being, as the usurper would certainly do for disobedience. Nay,
further, as the mass of people are imperfect judges of title, of which in all
cases possession is prima facic(8) evidence, the law compels no man to yield
obedience to that prince whose right is by want of possession rendered uncer
tain and disputable, till Providence shall think fit to interpose in his favor
and decide the ambiguous claim: and, therefore, till he is entitled to such
allegiance by possession, no treason can be committed against him. Lastly,
a king who has resigned his crown, such resignation being admitted and
ratified in parliament, is, according to Sir Matthew Hale, no longer the object
of treason. («) And the same reason holds in case a king abdicates the
government, or, by actions subversive of the constitution, virtually renounces
the authority which he claims by that very constitution; since, as was for
merly observed, (0) when the fact of abdication is once established and deter
mined by the proper judges, the consequence necessarily follows that the
throne is thereby vacant, and he is no longer king.
Let us next see what is a compassing or imagining the death of the king, etc.
These are synonymous terms, the word compass signifying the purpose or
design of the mind or will, ( p) and not, as in common speech, the carrying such
design to effect, (q) And therefore an accidental stroke, which may mortally
wound the sovereign, per infortunium^) without any traitorous intent, is
<l) 3 Inst. 7. 1 Hnl. P. C. 104.
(m) I Hawk. P. C. 36.
in) 1 Hal. P. C. 104.
to) Book I. p. 212.
(p) By the ancient law, composting or intending

the death of any mnn, demonstrated hy some evi
dent Tact, was equally penal as homicide Itself. 3
Inst. 5.
(9) 1 Hal. P. C. 107.

(7) As to allegiance to defacto governments, and the validity of actsbyrftffacto officers,
see Mitchell v. DeSchamps, 13 S. C. Equity (Richardson) 916(1866). Petersilea v.
Stone, 119 Mass. 465, 468 (1876).
(8) [Immediately, at first sight. 1
(9) [By mischance.]
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no treason: as was the case of Sir Walter Tyrrel, who, by the command
of king William Rufus, *shooting at a hart, the arrow glanced against [*79
a tree, and killed the king on the spot.(r) But, as this compassing
or imagining is an act of the mind, it cannot possibly fall under any judicial
cognizance, unless it be demonstrated by some open or overt act. (10) And
yet the tyrant Dionysius is recorded(s) to have executed a subject barely for
dreaming that he had killed him, which was held of sufficient proof that he
had thought thereof in his waking hours. But such is not the temper of the
English law; and therefore in this and the three next species of treason it is
necessary that there appear an open or overt act of a more full and explicit
nature, to convict the traitor upon. The statute expressly requires that the
accused ' ' be thereof upon sufficient proof attainted of some open act by men
of his own condition." Thus, to provide weapons or ammunition for the
purpose of killing the king, is held to be a palpable overt act of treason in
imagining his death. (/) To conspire to imprison the king by force, and move
towards it by assembling company, is an overt act of compassing the king's
death; {u) for all force used to the person of the king in its consequence may
tend to his death, and is a strong presumption of something worse intended
than the present force, by such as have so far thrown off their bounden duty
to their sovereign; it being an old observation, that there is generally but
a short interval between the prisons and the graves of princes. There is no
question, also, but that taking any measures to render such treasonable pur
poses effectual, as assembling and consulting on the means to kill the king,
is a sufficient overt act of high treason. (h>)(ii)
fr) 3 Inst. 6.
(u) 1 Hal. P. C. 109.
») Plutarch, in v&
1 Hawk. P. C. 38. 1 Hal. P. C. 119.
<) 3 Hut. 12.
(10) In the case of the regicides, the indictment charged that they did traitorously
compass and imagine the death of the king. And the taking off his head was laid,
among others, as an overt act of compassing. And the person who was supposed to have
given the stroke was convicted on the same indictment. For the compassing is consid
ered as the treason, the overts acts as the means made use of to effectuate the intentions
of the heart. And in every indictment for this species of treason, and indeed for levying
war, or adhering to the king's enemies, an overt act must be alleged and proved. For
the overt act is the charge, to which the prisoner must apply his defence. But it is not
necessary that the whole of the evidence intended to be given should be set forth: the
common law never required this exactness, nor doth the statute of king William require
it It is sufficient that the charge be reduced to a reasonable certainty, so that the de
fendant may be apprised of the nature of it and prepared to give an answer to it. Fost.
194. —Christian. For the law of high treason, see Hardy's Case, 24 State Trials 199, and
Burr's Trial.
(11) This subject is so ably explained by Mr. Justice Foster in his first discourse on
high treason that it may be useful to annex here two of his sections:— " In the case of
the king the statute of treasons hath, with great propriety, retained the rule voluntas pro
facto [The will for the deed]. The principle upon which this is founded is too obvious
to need much enlargement. The king is considered as the head of the body-politic, and
the members of that body are considered as united and kept together by a political union
with him and with each other. His life cannot, in the ordinary course of things, be
taken away by treasonable practices without involving a whole nation in blood and con
fusion; consequently every stroke levelled at his person is, in the ordinary course of
things, levelled at the public tranquillity. The law, therefore, tendereth the safety of the
king with an anxious concern, and, if I may use the expression, with a concern border
ing upon jealousy. It considereth the wicked imaginations of the heart in the same
degree of guilt as if carried into actual execution from the moment measures appear to
have been taken to render them effectual; and therefore, if conspirators meet and consult
how to kill the king, though they do not then fall upon any scheme for that purpose,
this is an overt act of compassing his death: and so are all means made use of, be it
advice, persuasion, or command, to incite or encourage others to commit the fact or join
in the attempt; and every person who but assenteth to any overtures for that purpose will
be involved in the same guilt.
" The care the law hath taken for the personal safety of the king is not confined to
1483
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How far mere words, spoken by an individual, and not relative to any trea
sonable act or design then in agitation, shall amount to treason, has been
formerly matter of doubt We have two instances in the reign of
*8o] Edward the Fourth *of persons executed for treasonable words: the
one a citizen of London, who said he would make his son heir of the
crown, being the sign of the house in which he lived; the other a gentleman,
whose favorite buck the king killed in hunting, whereupon he wished it,
horns and all, in the king's belly. (12) These were esteemed hard cases;
and the chief justice Markham rather chose to leave his place than assent to
the latter judgment, (x) But now it seems clearly to be agreed that, by the
common law and the statute of Edward III., words spoken amount to only a
high misdemeanor, and no treason. For they may be spoken in heat, with
out any intention, or may be mistaken, perverted, or mis-remembered by the
hearers; their meaning depends always on their connection with other words
and things; they may signify differently, even according to the tone of voice
with which they are delivered; and sometimes silence itself is more expres
sive than any discourse. As, therefore, there can be nothing more equivocal
and ambiguous than words, it would indeed be unreasonable to make them
amount to high treason. And accordingly, in 4 Car. I., on a reference to
all the judges concerning some very atrocious words spoken by one Pyne,
they certified to the king "that though the words were as wicked as might
be, yet they were no treason; for, unless it be by some particular statute, no
words will be treason. "(_y)(i3) If the words be set down in writing, it
argues more deliberate intention: and it has been held that writing is an
overt act of treason; for scribcre est agere.(iq) But even in this case the
bare words are not the treason, but the deliberate act of writing them. And
such writing, though unpublished, has, in some arbitrary reigns, convicted
its author of treason; particularly in the cases of one Peachum, a clergyman,
for treasonable passages in a sermon never preached, (z) and of Algernon
Sydney, for some papers found in his closet, which, had they been plainly
relative to any previous formed design of dethroning or murdering the
king, might doubtless have been properly read in evidence as overt
*8i] *acts of that treason which was specially laid in the indictment, (a)
But being merely speculative, without any intention (so far as ap
peared) of making any public use of them, the convicting the authors of
(x) 1 Hal. P. C. 115.
(s) Ibid.
(y) Cro. Car. 125.
(a) Foster, 198.
actions or attempts of the more flagitious kind, to assassination or poison , or other attempts
directly and immediately aiming at his life. It is extended to everything wilfully and
deliberately done or attempted whereby his life may be endangered; and therefore the
entering into measures for deposing or imprisoning him, or to get his person into the
power of the conspirators, these offences are overt acts of treason within this branch of
the statute; for experience has shown that between the prisons and the graves of princes
the distance is very small." Fost. 194.
This was the species of treason with which the state-prisoners were charged who were
tried in 1794; and the question, as stated by the court for the jury to try, was. Whether
their measures had been entered into with an intent to subvert the monarchy and to
depose the king? See Hardy's Trial. —ChiTTY.
( 12) There was even a refinement and degree of subtlety in the cruelty of that case, for
he wished it, horns and all, in the belly of him who counselled the king to kill it; and,
as the king killed it of his own accord, or was his own counsellor, it was held to be a
.treasonable wish against the king himself. 1 Hal. P. C. 115 —Christian.
(13) This subject is fully and ably discussed by Mr. J. Foster, who maintains that words
alone cannot amount to an overt act of treason; but if they are attended or followed by
a consultation, meeting, or any act, then they will be evidence or a confession of the
intent of such consultation, meeting, or act; and he concludes that "loose words, not
relative to facts, are at the worst no more than bare indications of the malignity of the
heart." Fost. 202, et seq.—CHRISTIAN.
(14) [To write is to act.]
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treason upon such an insufficient foundation has been universally disap
proved. Peachum was therefore pardoned; and though Sydney, indeed, was
executed, yet it was to the general discontent of the nation, and his attainder
was afterwards reversed by parliament. There was then no manner of doubt
but that the publication of such a treasonable writing was a sufficient overt
act of treason at the common law;(£) though of late even that has been ques
tioned.
2. The second species of treason is, "if a man do violate the king's com
panion, or the king's eldest daughter unmarried, or the wife of the king's
eldest son and heir." By the king's companion is meant his wife; and by
violation is understood carnal knowledge, as well without force as with it:
and this is high treason in both parties, if both be consenting, as some of the
wives of Henry the Eighth by fatal experience evinced. The plain inten
tion of this law is to guard the blood royal from any suspicion of bastardy,
whereby the succession to the crown might be rendered dubious: and, there
fore, when this reason ceases the law ceases with it; for to violate a queen or
princess dowager is held to be no treason, (r)( 15) in like manner as, by
the feodal law, it was a felony, and attended with a forfeiture of the fief, if
the vassal vitiated the wife or daughter of his lord,(rf) but not so if he only
vitiated his widow. (<?)
3. The third species of treason is, "if a man do levy war against our lord
the king, in his realm." And this may be done by taking arms, not only
to dethrone the king, but under pretence to reform religion or the laws, or
to remove evil counsellors, or other grievances, whether real or pre
tended.^) (16) For the law does not, neither can it, permit *any [*82
private man, or set of men, to interfere forcibly in matters of such
high importance, especially as it has established a sufficient power for these
purposes in the high court of parliament; neither does the constitution
justify any private or particular resistance for private or particular grievances,
though in cases of national oppression the nation has very justifiably risen as
one man to vindicate the original contract subsisting between the king and
his people. To resist the king's forces by defending a castle against them,
is a levying of war; and so is an insurrection with an avowed design to pull
down all enclosures, all brothels, and the like: the universality of the design
making it a rebellion against the state, an usurpation of the powers of gov
ernment, and an insolent invasion of the king's authority. (g) But a tumult,
with a view to pull down a particular house, or lay open a particular enclos
ure, amounts at most to a riot, this being no general defiance of public gov
ernment. So, if two subjects quarrel, and levy war against each other, (in
that spirit of private war which prevailed all over Europe (A) in the early
feodal times,) it is only a great riot and contempt, and no treason. Thus it
(/) 1 Hawk. p. <\ 37.
(g) 1 Hal. P. C. 132.
(A) Robertson, Ca. V. i. 45,

(15) But the instances specified in the statute do not prove rn»ch consistency in the
application of this reason; for there is no protection given to the wives of the younger
sons of the king, though their issue must inherit the crown before the issue of the king's
eldest daughter; and her chastity is only inviolable before marriage, whilst her children
would be clearly illegitimate.
Before the 25 Edw. III. it was held to be high treason not only to violate the wife and
daughters of the king, but also the nurses of his children, les norices de tour en/ante.
Britt. c. 8—Christian.
(16) Lord Mansfield declared, upon the trial of lord George Gordon, that it was the
unanimous opinion of the court that an attempt, by intimidation and violence, to force
the repeal of a law was a levying war against the king, and high treason. Doug. =70. —
Christian.
Book IV.—5.
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happened between the earls of Hereford and Gloster, in 20 Edw. I., who
raised each a lhtle army, and committed outrages upon each other's lauds,
burning houses, attended with the loss of many lives: yet this was held to
be no high treason, but only a great misdemeanor. (?' ) A bare conspiracy
to levy war does not amount to this species of treason; but (if particularly
pointed at the person of the king, or his government) it falls within the first,
of compassing or imagining the king's death. (£)
4. "If a man be adherent to the king's enemies in his realm, giving to
them aid and comfort in the realm or elsewhere," he is also declared guilty
of high treason. This must likewise be proved by some overt act, as by
giving them intelligence, (17) by sending them provisions, by selling
them arms, by treacherously surrendering a fortress, or the
♦83] *like.(/ )(i8) By enemies are here understood the subjects of
foreign powers with whom we are at open war. As to foreign pirates
(<) 1 Hal. P. C. 136.
(*) 3 lust. 9. Foster, 211, 213.

(I) 3 Inst. 10.

(17) Sending intelligence to the enemy of the destinations and designs of this king
dom, in order to assist them in their operations against us or in defence of themselves, is
high treason, although such correspondence should be intercepted. Dr. Hensey's case,
1 Burr. 650. The same doctrine was held by lord Kenyon and the court in the case of
William Stone, who was tried at the bar of the court of King's Bench in Hilary Term,
1796. In that case it was held that sending a paper to the enemy, though it was after
wards intercepted, containing advice not to invade this country, if sent with the intention
of assisting their councils in their conduct and in the prosecution of the war, was high
treason. 6 T. R. 527.—Christian.
(18) " No person shall be convicted of treason, unless on the testimony of two wit
nesses to the same overt act, or on confession in open court." Const U. S., art. 383.
" The constitutions of Me , Mich., Wis., Ia., and Texas, and the statutes of Mass., Md.,
Va., and N. J. contain a similar provision. In Pa. the statute declares that the defendant
must be convicted of treason by the evidence ' of two sufficient witnesses' and of misJirision of treason by the evidence 'of two or more credible witnesses.' In Ga. the
anguage of the statute is that the defendant must be ' legally convicted of open deed,
by two or more witnesses, or other competent and credible testimony or voluntary con
fession.' " In N. Y., "upon a trial for treason, the defendant cannot be convicted, except
upon the testimony of two witnesses to the same overt act, or of one witness to one overt
act, and another witness to a different overt act of the same treason. But if two or more
distinct treasons, of different kinds, be alleged in the indictment, two witnesses to prove
different treasons are not sufficient to warrant a conviction." N. Y. Crim. Code, \ 396.
" If the object of an insurrection was to prevent the execution of the act of Congress by
force and intimidation, the offence, in legal estimation, is high treason by levying war.
U. S. w. Mitchell, 2 Dall. 348. To constitute a levying of war, there must be an assem
blage of persons for the purpose of effecting, by force, a treasonable purpose. Enlist
ment of men to serve against government is not sufficient. Ex parte Bollman v.
Swartevot, 4 Cranch, 75. When war is levied all those who perform any part, however
minute, or however remote from the scene of action, and who are actually leagued in the
general conspiracy, are traitors. Ibid. An assemblage of men for the purpose of revo
lutionizing, by force, the government established by the United States, in any of its ter
ritories, as a step to or the means of executing some great projects, amounts to levying
war and is treason. The travelling of individuals to the place of rendezvous is not suffi
cient, but the meeting of particular bodies of men, and their marching from places of
partial to a place of general rendezvous is such an assemblage as constitutes a levying of
war. Ibid A mere conspiracy to subvert the government of another country is not
treason. Ibid. It is not necessary that the individual should appear in arms to constitute
treason. Ibid."
A resistance of the execution of a law of the United States, accompanied by force, for
a private purpose, is not treason. To constitute that offence, the object of the resistance
must be of a public and general character. U. S. v. Hoxie, 1 Paine's C. C. R. 265. U.
S. V. Hanway, 2 Wallace, Jr. 139.
To constitute levying war against the people of the state of New York an actual act of
war must be committed. To conspire to levy war is not enough. N. Y. Penal Code,
$ 39- Where persons rise in insurrection with intent to prevent in general, by force and
intimidation, the execution of a statute of this state, or to force its repeal, they are
guilty of levying war. Cut an endeavor, although by numbers and force of arms, to
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or robbers, who may happen to invade our coasts without any open hostili
ties between their nation and our own, and without any commission from
any prince or state at enmity with the crown of Great Britain, the giving
them any assistance is also clearly treason, either in the light of adhering to
the public enemies of the king and kingdom, (m) or else in that of levying
war against his majesty. And, most indisputably, the same acts of adher
ence or aid which (when applied to foreign enemies) will constitute treason
under this branch of the statute will (when afforded to our own fellow-sub
jects in actual rebellion at home) amount to high treason under the descrip
tion of levying war against the king.(») But to relieve a rebel fled out of
the kingdom is no treason; for the statute is taken strictly, and a rebel is
not an enemy; an enemy being always the subject of some foreign prince,
and one who owes no allegiance to the crown of England. (0) And if a per
son be under circumstances of actual force and constraint, through a wellgrounded apprehension of injury to his life or person, this fear or compulsion
will excuse his even joining with either rebels or enemies in the kingdo
provided he leaves them whenever he hath a safe opportunity. (/>)( 19)
(m) Foster, 219.
(o) 1 Hawk. P. C. 38.
(n) Ibid. 216.
(p) Foster, 216.
resist the execution of a law in a single instance and for a private purpose, is not levying
war. N. Y. Penal Code, <S 40.
Treason against the people of the state consists in—I. Levying war against the people of
the state, within this state; or 2. A combination of two or more persons by force to usurp
the government of the state, or to overturn the same, shown by a forcible attempt made
within the state, to accomplish that purpose; or 3. Adhering to the enemies of the state,
while separately engaged in war with a foreign enemy, in a case prescribed in the consti
tution of the United States, or giving to such enemies aid and comfort within the state or
elsewhere. N. Y. Penal Code, ? 37.
Treason, aside from constitutional and statutory provisions, is a common-law offence
in each of the several states; and the constitution of the United States recognizes its inde
pendent existence by providing that, if a person accused of treason in any state shall flee
from justice, and shall take refuge in another state, he may on proper requisition be de
livered up by the executive of the state to which he has fled. Treason against the United
States is punished with death, or, at the discretion of the court, by imprisonment at hard
labor for not less than ten years and a fine of not less than $10,000. Every person con
victed of treason shall be incapable of holding any office under the United States. U.
S. R. S. ? 5332.
"Treason is punishable by death." N. Y. Penal Code, § 38. For similar penalties
see statutes of various states. " Every person owing allegiance to the United States and
having knowledge of the commission of any treason against them, whoconceals and does
not, as soon as may be, disclose and make known the same to the president or to some
judge of the United States, or to the governor or to some judge or justice of a particular
state, is guilty of misprision of treason, and shall be imprisoned not more than seven
years, and fined not more than $1000." U. S. R. S. § 5333.
For exhaustive discussion of the subject of treason, see Archbold's Crim. Pr. & PI. 8
ed. vol. 2, p. 1641, et seq. 1648.
"Giving the enemies of the country intelligence, sending them provisions, selling
them arms, sending forces to them, treacherously surrendering a fortress, or the like, are
acts of adherence and aid and comfort; and it is treason whether the enemies of the coun
try be the subjects of a nation at open war with the country, or foreign pirates or robbers,
acting under authority of no particular nation; but who invade our country without any
open hostilities between their nation and our own. " 2 Arch. Cr. Pr. & PI., 8 ed. 1651.
( 19) " Treason against the United States shall consist only in levying war against them,
or in adhering to their enemies, giving them aid and comfort. No person shall be con
victed of treason unless on the testimony of two witnesses to the same overt act or on
confession in open court." Const. U. S. art. Hi. s. 3, pi. 1.
If any person or persons owing allegiance to the United States of America shall levy
war against them, or shall adhere to their enemies, giving them aid and comfort within
the United States or elsewhere, and shall be convicted on confession in open court, or
on the testimony of two witnesses to the same overt act of treason whereof he or they
shall stand indicted, such person or persons shall be adjudged guilty of treason against
the United States, and shall suffer death. Act April 20, 1790, s. 1, 1 Story's Laws, 83.
However flagitious may be the crime of conspiring to subvert by force the government
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5. " If a man counterfeits the king's great or privy seal," this is also high
treason. (20) But if a man take wax bearing the impression of the great seal
of the country, such conspiracy is not treason. To conspire to levy war, and actually to
levy war, are distinct offences. The first must be brought into open action by tiie assem
blage of men for a purpose treasonable in itself, or the fact of levying war cannot have
been committed. If war be actually levied,—that is, if a body of men oe actually assem
bled for the purpose of effecting by force a treasonable purpose,— all those who perform
any part, however minute, or however remote from the scene of action, and who are
actually leagued in the general conspiracy, are to be considered as traitors. But there
must be an actual assembling of men for the treasonable purpose to constitute a levying
of war. Ex parte Bollman, 4 Cranch, 126. United States v. Burr, ibid. 469. People v.
Lynch, 1 Johns. 553.
Levying war is direct where the war is levied directly against the government with
intent to overthrow it; constructive, where it is levied for the purpose of producing
changes of a public and general nature by an armed force. Foster, 211. If a body of
men conspire and meditate an insurrection to resist or oppose the execution of any statute
of the United States by force, they are only guilty of a high misdemeanor; but if they
proceed to carry such an intention into execution by force, they are then guilty of treason
by levying war. United States v. Mitchell, 2 Dall. 348. To march in arms with a force
marshalled and arrayed, committing acts of violence and devastation, in order to compel
the resignation of a public officer and thereby render ineffective an act of Congress, is
high treason, (Ibid. United States v. Vigols, 2 Dall. 246;) but an insurrection to accom
plish some private or particular purpose, as to deliver one or more particular persons out
of prison, to compel a particular private officer to resign, to resist or evade the revenuelaws by smuggling goods, is not treason. United States v. Hanway, 2 Wall. Jr. 144.
The same principle is to be applied in construing the phrase adhering to the enemies
of the United States as is adopted in the interpretation of the phrase levying war. Both
were taken from the same English statute, and the rule laid down by Marshall, C. J., in
Burr's case, that the common-law definitions were to be considered as authoritative, bears
equally on either. Under the English statute, every assistance yielded by a citizen to
the enemies of the government under which he lives, unless given from a well-grounded
apprehension of immediate death in case of a refusal, is high treason within this branch
of the statute. Therefore if citizens of the United States join public enemies in acts of
hostility against this country, or even against its allies, or deliver up its castles, forts, or
ships of war to its enemies through treachery or in combination with them, or join the
enemy's forces, although no acts of hostility be committed by them, or raise troops for
the enemy, or supply them with money, arms, or intelligence, although such money,
intelligence, etc. be intercepted and never reach them, and delivering up prisoners and
deserters to the enemy, are cases of adhering to the enemies of the United States, giving
them aid and comfort. Wharton's Amer. Crim. Law, 886. United States v. Hodges, 2
Dall. 87. Resp. v. McCarty, ibid. 87.
Where an indictment for treason in adhering to the enemy charged the defendant with
going from the British squadron to the State of Delaware, with intent to procure provis
ions for the squadron, it was held that this did not amount to treason, as this conduct
rested in intention, which is not punishable by our laws. It would be otherwise if a per
son had carried provisions towards the enemy, with intent to supply him, though that
intention should be defeated. If the intention of the defendant had been to procure
provisions for the enemy, by uniting with him in hostilities against the citizens of the
United States, his progressing towards the shore would have been an overt act of adhering
to the enemy, though no other act was committed. The United States v. Pryor, 3 Wash.
C. C. Rep. 234.
But when the supreme authority is not able to afford the citizen protection, he may
enter into an agreement of neutrality with a public enemy. Miller v. Resolution, 2 Dall.
10. In civil war, every man chooses his party; but generally that side which prevails
arrogates the right of treating those who are vanquished as rebels. The voice of the
majority must be conclusive as to the adoption of a new svstem; but all the writers agree
that the minority have, individually, an unrestrainable right to remove with their pro
perty into another country; that a reasonable time for that purpose ought to be allowed;
and, in short, that none are subjects of the adopted government who have not freely
assented to it. Resp. v. Chapman, 1 Dall, 58. See Mcllvain v. Coxe's Lessee, 2 Cranch.
279. 4 ibid. 209. Inglis v. The Trustees of the Sailor's Snug Harbor, 3 Peters, 99.—
Sharsvvood.
(20) " If an instrument is invalid on its face, it cannot be the subject of a forgery.
Forging any instrument or writing, which as appears on its face, would have been void,
if genuine, is not an indictable offence." Fadner v. People, 33 Hun. 240, 245 (1884).
The defendant, in the above case, was indicted for bigamy, and on the trial offered in
evidence what purported to be a copy of a judgment of the Supreme Court divorcing him
1488
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off from one patent, and fixes it to another, this is held to be only an abuse
of the seal, and not a counterfeiting of it; as was the case of a certain chap
lain who in such manner framed a dispensation for non-residence. But the
knavish artifice of a lawyer much exceeded this of the divine. One of the
clerks in chancery glued together two pieces of parchment, on the uppermost
of which he wrote a patent, to which he regularly obtained the great
seal, the label going through both the skins. He *then dissolved the [*84
cement, and taking off the written patent, on the blank skin wrote a
fresh patent of a different import from the former, and published it as true.
This was held no counterfeiting of the great seal, but only a great misprision;
and Sir Edward Coke(y) mentions it with some indignation that the party
was living at that day.
6. The sixth species of treason under this statute is, " if a man counterfeit
the king's money, and if a man bring false money into the realm counterfeit
to the money of England, knowing the money to be false, to merchandise
and make payment withal. "(21) As to the first branch, counterfeiting the
king's money; this is treason, whether the false money be uttered in pay
ment or not. Also, if the king's own minters alter the standard or alloy
established by law, it is treason. But gold and silver money only are held
to be within the statute. (r)( 22) With regard likewise to the second branch,
importing foreign counterfeit money in order to utter it here; it is held that
uttering it, without importing it, is not within the statute, (s) But of this
we shall presently say more.
7. The last species of treason ascertained by the statute is, " if a man slay
the chancellor, treasurer, or the king's justices of the one bench or the other,
justices in eyre, or justices of assize, and all other justices assigned to hear
and determine, being in their places doing their offices." These high mag
istrates, as they represent the king's majesty during the execution of their
offices, are therefore for the time equally regarded by the law. But this
statute extends only to the actual killing of them, and' not wounding or a
bare attempt to kill them. It extends also only to the officers therein speci
fied; and therefore the barons of exchequer, as such, are not within the pro
tection of this actr(r') but the lord keeper or commissioners of the great seal
(») Ibid. 43.
(0 1 Hal. P. C.
from his first wife, whereupon the court directed the jury to acquit him. Upon the back
of the last sheet of the judgment was impressed what purported to be the seal of the clerk
of the county of New York, and on the right hand of this impression was written:
" Filed August 14, 1879. A copy. Herbert O. Thompson, clerk." Upon the trial of the
defendant for forgery in having uttered a false or forged impression of the seal of the
Supreme Court with intent to defraud, it was shown that no such judgment of divorce
had been granted and that the, pretended copy was a forgery.
(21) " But it is not any mistake in weight or alloy that will make them guilty; the act
must be wilful, corrupt, and fraudulent." Russell on Crimes, 9 Am. ed. vol. I, *98.
(22) The moneys charged to be counterfeited must resemble the true and lawful coin;
but this resemblance is a mere matter of fact, of which the jury are to judge upon the
evidence before them,—the rule being that the resemblance need not be perfect, but
such as may in circulation ordinarily impose upon the world. Thus, a counterfeiting
with some little variation in the inscription, effigies, or arms, done probably with intent
to evade the law, is yet within it; and so is the counterfeiting a different metal, if in
appearance it be made to resemble the true coin. Hawk. b. 1, c. 17, s. 8r. 1 Russ. 80.
1 Hale, 178, 184, 2ii, 215. 1 East, P. C. 163. Round blanks, without any impression,
are sufficient, if they resemble the coin in circulation. 1 Leach, 285, and see 1 East, P.
C. 164. Bnt where the impression of money was stamped on an irregular piece of metal
not rounded, without finishing it, so as not to be in a state to pass current, the offence
was holden to be incomplete, although the prisoner had actually attempted to pass it in
that condition. 2 Bla. Rep. 632; and see I Leach, 135.
In treason, as we have before seen, all concerned are in general principals, (1 Hale,
233;) but it has been doubted whether receivers of coiners are guilty of more than mis1489

84-85-86

OF PUBLIC WRONGS.

[Book IV

now seem to be within it, by virtue of the statutes 5 Eliz. c. 18, and 1 W.
and M. c. 21.(23)
♦85]
*Thus careful was the legislature, in the reign of Edward the Third,
to specify and reduce to a certainty the vague notions of treason that
had formerly prevailed in our courts. But the act does not stop here, but
goes on. "Because other like cases of treason may happen in time to come,
which cannot be thought of nor declared at present, it is accorded, that if any
other cause supposed to be treason, which is not above specified, doth happen
before any judge, the judge shall tarry without going to judgment of the
treason till the cause be showed and declared before the king and his parlia
ment whether it ought to be judged treason or other felony." Sir Matthew
Hale(w) is very high in his encomiums on the great wisdom and care of the
parliament in thus keeping judges within the proper bounds and limits of
this act, by not suffering them to run out (upon their own opinions) into con
structive treasons, though in cases that seem to them to have a like parity of
reason, but reserving them to the decision of parliament. This is a great
security to the public, the judges, and even this sacred act itself; and leaves
a weighty memento to judges to be careful and not over-hasty in letting in
treasons by construction or interpretation, especially in new cases that have
not been resolved and settled. 2. He observes, that as the authoritative
decision of these casus omissi(2$) is reserved to the king and parliament, the
most regular way to do it is by a new declarative act; and therefore, the
opinion of any one or of both houses, though of very respectable weight, is
not that solemn declaration referred to by this act as the only criterion for
judging of future treasons.
In consequence of this power, not indeed originally granted by the statute
of Edward III., but constitutionally inherent in every subsequent parliament,
(which cannot be abridged of any rights by the act of a precedent one, ) the
legislature was extremely liberal in declaring new treasons in the unfortunate
reign of king Richard the Second; as, particularly the killing of an
*86] ambassador was made so; *which seems to be founded on better reason
than the multitude of other points that were then strained up to this
high offence; the most arbitrary and absurd of all which was by the statute
21 Ric. II. c. 3, which made the bare purpose and intent of killing or depos
ing the king, without any overt act to demonstrate it, high treason. And yet
so little effect have over-violent laws to prevent any crime that within two
years afterwards this very prince was both deposed and murdered. And in
the first year of his successor's reign an act was passed, (v) reciting " that no
man knew how he ought to behave himself, to do, speak, or say, for doubt
(u) 1 Hal. P. C. 259.
(») Stat 1 Hen. IV. c. 10.
prision of treason, (i East, P. C. 94, etc.;) and on this doubt a convict was pardoned,
(Dyer, 296, a.;) but it seems they are traitors, (1 East, P. C. 95,) except where accessaries
before; and principals in the second degree are expressly included in the terms of the
act which creates the treason, when the construction has been in general lenient, accord
ing to the maxim expressum facil cessare taciturn [That which is expressed makes that
which is implied to cease]. I East, P. C. 96. A party who agrees before the fact to
receive and vend counterfeit coin is a principal traitor, r Hale, 214.—Chitty.
(23) By the statute 7 Anne, c. 21, it is made high treason to slay any of the lords of
session, or lords of justiciary, sitting in judgment, or to counterfeit the king's seals ap
pointed by the act of union. The statute 7 Anne, c. 21 has also enacted that the crimes
of high treason and misprision of treason shall be exactly the same in England and
Scotland; and that no acts in Scotland, except those above specified, shall be construed
high treason in Scotland which are not high treason in England. And all persons prose
cuted in Scotland for high treason or misprision of treason shall be tried by. a jury, and
in the same manner as if they had been prosecuted for the same crime in England.—
Christian.
(24) [Cases unsettled.]
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of such pains of treason ; and therefore it was accorded that in no time to
come any treason be judged otherwise than was ordained by the statute of
king Edward the Third." This at once swept away the whole load of
extravagant treasons introduced in the time of Richard the Second.
But afterwards, between the reigns of Henry the Fourth and queen Mary,
and particularly in the bloody reign of Henry the Eighth, the spirit of
inventing new and strange treasons was revived: among which we may
reckon the offences of clipping money; breaking prison or rescue when the
prisoner is committed for treason; burning houses to extort money; stealing
cattle by Welshmen; counterfeiting foreign coin; wilful poisoning; execra
tions against the king, calling him opprobrious names by public writing; coun
terfeiting the sign-manual or signet; refusing to abjure the pope; deflowering
or marrying, without the royal license, any of the king's children, sisters,
aunts, nephews, or nieces; bare solicitation of the chastity of the queen or
princess, or advances made by themselves; marrying with the king, by a
woman not a virgin, without previously discovering to him such her unchaste
life; judging or believing (manifested by any overt act) the king to have
been lawfully married to Anne of Cleves; derogating from the king's royal
style and title; impugning his supremacy; and assembling riotously to
the *number of twelve and not dispersing upon proclamation: all [*87
which new-fangled treasons were totally abrogated by the statute 1
Mar. c. 1 , which once more reduced all treasons to the standard of the statute
25 Edw. III. Since which time, though the legislature has been more cau
tious in creating new offences of this kind, yet the number is very consider
ably increased, as we shall find upon a short review. (25)
These new treasons, created since the statute 1 Mar. c. t, and not compre
hended under the description of statute 25 Edw. III., I shall comprise under
three heads. 1. Such as relate to papists. 2. Such as relate to falsifying the
coin or other royal signatures. 3. Such as are created for the security of the
Protestant succession in the house of Hanover.
,
1. The first species, relating to papists, was considered in a preceding
chapter, among the penalties incurred by that branch of non-conformists to
the national church; wherein we have only to remember that, by statute 5
Eliz. c. 1, to defend the pope's jurisdiction in this realm is, for the first time,
a heavy misdemeanor; and if the offence be repeated it is high treason. Also,
by statute 27 Eliz. c. 2, if any popish priest, born in the dominions of the
crown of England, shall come over hither from beyond the seas, unless driven
by stress of weather(w) and departing in a reasonable time;(jr) or shall tarry
here three days without conforming to the church and taking the oaths; he is
guilty of high treason. And, by statute 3 Jac. I. c. 4, if any natural-born
subject be withdrawn from his allegiance and reconciled to the pope or see of
Rome, or any other prince or state, both he and all such as procure such
reconciliation shall incur the guilt of high treason. These were mentioned
under the division before referred to as spiritual offences, and I now repeat
them as temporal ones also; the reason of distinguishing these overt acts of
popery from all others, by setting the mark of high treason upon them, being
certainly on a civil and not on a religious account. For every popish
priest of course renounces his allegiance to his ^temporal sovereign [*88
upon taking orders; that being inconsistent with his new engagements
of canonical obedience to the pope; and the same may be said of an obstinate
(it) Sir T. Raym. 377.
(») Latch. 1.
(25) The I Mar. c. I was only a confirmation so far of a much more important statute,—
viz., i Edw. VI. c. 12. —Christian.
See the statute 36 Geo. III. c. 7, (rendered perpetual by 57 Geo. III. c. 6,) confirming
the statute of 25 Edw. III.—Chitty.
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defence of his authority here, or a formal reconciliation to the see of Rome,
which the statute construes to be a withdrawing from one's natural allegiance;
and therefore, besides being reconciled " to the pope," it also adds, " or any
other prince or state. "(26)
2. With regard to treasons relative to the coin or other royal signatures, we
may recollect that the only two offences respecting the coinage, which are
made treason by the statute 25 Edw. III., are the actual counterfeiting the
gold and silver coin of this kingdom, or the importing such counterfeit money
with intent to utter it, knowing it to be false. But, these not being found
sufficient to restrain the evil practices of coiners and false moneyers, other
statutes have been since made for that purpose. The crime itself is made a
species of high treason; as being a breach of allegiance, by infringing the
king's prerogative and assuming one of the attributes of the sovereign, to
whom alone it belongs to set the value and denomination of coin made at
home, or to fix the currency of foreign money: and besides, as all money
which bears the stamp of the kingdom is sent into the world upon the public
faith, as containing metal of a particular weight and standard, whoever
falsifies this is an offender against the state by contributing to render that
public faith suspected. And upon the same reasons, by a law of the emperor
Constantine,(_y) false coiners were declared guilty of high treason, and were
condemned to be burned alive: as, by the laws of Athens, (js) all counterfeiters,
debasers, and diminishers of the current coin were subjected to capital punish
ment. However, it must be owned that this method of reasoning is a little
overstrained: counterfeiting or debasing the coin being usually practiced
rather for the sake of private and unlawful lucre than out of any dis*8q] affection for the sovereign. And therefore both this and its kindred
species of treason, that of counterfeiting the seals of the crown or
other royal signatures, seem better denominated by the later civilians a
branch of the crimen falsi or forgery, (in which they are followed by Glanvil,(a) Bracton,(£) and Fleta,(t) than by Constantine and our Edward the
•j) C. 9, 24. 2 Cad. Theod. de/atea moneta, I 9.
z) Pott. Aiitlq. b. i. c. 26.
a) L. 14, c. 7.

(6) L. 8, a R, M 1,1
(c) L. 1, c. 22.

(26) In consequence of insults and outrages which had been publicly offered to the
person of the king, and of the great multitude of seditious publications aiming at the over
throw of the government of this country, and also of the frequent seditious meetings and
assemblies held at that time to destroy the security and tranquillity of the public, two
acts of parliament were passed in the 36th year of his present majesty's reign,—one (c. 7)
entitled "An act for the safety and preservation of his majesty's person and government
against treasonable and seditious practices and attempts;" and the other (c. 8) "An act
the more effectually preventing seditious meetings and assemblies."
By the first it was enacted that if any person should compass, imagine, or intend death,
destruction, or any bodily harm to the person of the king, or to depose him, or to levy
war, in order by force to compel him to change his measures or counsels, or to overawe
either house of parliament, or to excite an invasion of any of his majesty's dominions,
and shall express and declare such intentions by printing, writing, or any overt act, he
shall suffer death as a traitor.
And if any one. by writing, printing, preaching, or other speaking, shall use any words
or sentences to excite the people to hatred and contempt of the king, or of the govern
ment and constitution of this realm, he shall incur the punishment of a high misde
meanor,—that is, fine, imprisonment, and pillory; and for a second offence he is subject
to a similar punishment, or transportation for seven years, at the discretion of the court.
But a prosecution for a misdemeanor under this act must be brought within six
months. And this statute shall not affect any prosecution for the same crimes by the
common law, unless a prosecution be previously commenced under the statute. —Chris
tian.
The contagion of French revolutionary principles in 1795 gave occasion for the passing
of these acts. The last of them was passed for three years only; and of the former ss.
I, 5, 6 are made perpetual by 57 Geo. III. 6: the rest is expired.—Chitty.
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Third, a species of the crimen lasce majestatis, or high treason. For this con
founds the distinction and proportion of offences; and, by affixing the same
ideas of guilt upon the man who coins a leaden groat and him who assassi
nates his sovereign, takes off from that horror which ought to attend the
very mention of the crime of high treason, and makes it more familiar to the
subject. Before the statute 25 Edw. III. the offence of counterfeiting the coin
was held to be only a species of petit treason ;(d) but subsequent acts, in
their new extensions of the offence, have followed the example of that statute,
and have made it equally high treason, with an endeavor to subvert the
government, though not quite equal in its punishment.
In consequence of the principle thus adopted, the statute 1 Mar. c. 1
having at one stroke(27) repealed all intermediate treasons created since the
25 Edw. III., it was thought expedient, by statute 1 Mar. st. 2, c. 6, to revive
two species thereof, viz.: 1. That if any person falsely forge or counterfeit
any such kind of coin, of gold or silver, as is not the proper coin of this
realm, but shall be current within this realm by consent of the crown; or, 2,
shall falsely forge or counterfeit the sign-manual, privy signet, or privy seal;
such offences shall be deemed high treason. And, by statute 1 & 2 P. and M.
c. 1 1, if any persons do bring into this realm such false or counterfeit foreign
money, being current here, knowing the same to be false, with intent to utter
the same in payment, they shall be deemed offenders in high treason. The
money referred to in these statutes must be such as is absolutely current here,
in all payments, by the king's proclamation; of which there is none at
present, Portugal money being only taken by *consent, as approaching [*go
the nearest to our standard, and falling in well enough with our
divisions of money into pounds and shillings: therefore to counterfeit it is not
high treason, but another inferior offence. Clipping or defacing the genuine
coin was not hitherto included in these statutes; though an offence equally
pernicious to trade, and an equal insult upon the prerogative, as well as
personal affront to the sovereign, whose very image ought to be had in
reverence by all loyal subjects. And therefore, among the Romans, (e)
defacing or even melting down the emperor's statutes was made treason by
the Julian law; together with other offences of the like sort, according to that
vague conclusion, " aliudve quid simile si admiserinl." (28) And now, in
England, by statute 5 Eliz. c. n, clipping, washing, rounding, or filing, for
wicked gain's sake, any of the money of this realm, or other money suffered
to be current here, shall be adjudged high treason; and, by statute 18 Eliz.
c. 1, (because " the same law, being penal, ought to be taken and expounded
strictly according to the words thereof, and the like offences, not by any
equity to receive the like punishment or pains," ) the same species of offences
is therefore described in other more general words, viz.: impairing, diminish
ing, falsifying, scaling, and lightening; and made liable to the same penalties.
By statute 8 & 9 W. III. c. 26, made perpetual by 7 Anne, c. 25, whoever,
without proper authority, shall knowingly make or mend, or assist in so
doing, or shall buy, sell, conceal, hide, or knowingly have in his possession,
any implements of coinage specified in the act, or other tools or instruments
proper only for the coinage of money, (29) or shall convey the same out of
(d) 1 Hal. P. C. 224.
(«) FJ. 48, 4, 6.
(27) This was done far more effectually six years before by 1 Edw. VI. c. 12. The
object of the above statute, by this needless repetition, seems only an endeavor to con
tinue to Mary the popularity which had so justly been gained by her brother. —Chivty.
(28) [" Or if they committed anything of the same kind."]
(29) As to what tools or instruments are within the act, see Fost. 430. I Hast P. C.
170, 171. 1 Leach. 189. A mould for coining is within the act. 1 Bast, P. C. 170. So
is a press for coinage. Fost. 430. By the 8 & 9 W. III. c. 26, s. 5, superseded by 24 &
*5 Vict. c. 99, the tools, etc. may be seized to produce in evidence.—Chitty.
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the king's mint; he, together with his counsellors, procurers, aiders, and
abettors, shall be guilty of high treason, which is by much the severest
branch of the coinage-law. The statute goes on further, and enacts that to
mark any coin on the edges with letters, or otherwise, in imitation of those
used in the mint; or to color, gild, or case over any coin resembling the cur
rent coin, or even round blanks of base metal; shall be construed high
treason. But all prosecutions on this act are to be commenced within
*qi] three *months after the commission of the offence;(3o) except those
for making or amending any coining tool or instrument, or for marking
money round the edges; which are directed to be commenced within six
months after the offence committed. (/ X31) And, lastly, by statute 15 & 16
Geo. II. c. 28, if any person colors or alters any shilling or sixpence, either
lawful or counterfeit, to make them respectively resemble a guinea or halfguinea, or any half-penny or farthing, to make them respectively resemble a
shilling or sixpence; this is also high treason; but the offender shall be
pardoned in case (being out of prison) he discovers and convicts two other
offenders of the same kind. (32)
3. The other species of high treason is such as is created for the security
of the Protestant succession over and above such treasons against the king and
governmsnt as were comprised under the statute 25 Edw. III. For this
purpose, after the act of settlement was made for transferring the crown to
the illustrious house of Hanover, it was enacted, by statute 13 & 14 W. III.
c. 3, that the pretended prince of Wales, who was then thirteen years of age
and had assumed the title of king James III., should be attainted of high
treason, and it was made high treason for any of the king's subjects, by
letters, messages, or otherwise, to hold correspondence with him or any
person employed by him, or to remit any money for his use, knowing the
same to be for his service. And by statute 17 Geo. II. c. 39, it is enacted
that, if any of the sons of the pretender shall land or attempt to land in this
kingdom, or be found in Great Britain, or Ireland, or any of the dominions
belonging to the same, he shall be judged attainted of high treason, and
suffer the pains thereof. And to correspond with them, or to remit money
for their use, is made high treason in the same manner as it was to correspond
with the father. By the statute 1 Anne, st. 2, c. 17, if any person shall
endeavor to deprive or hinder any person being the next in succession to
the crown, according to the limitations of the act of settlement, from suc(/) Stat. 7 Anne, c. 25.
(30) And it is incumbent on the prosecutor to show the prosecution was commenced
within that time. Proof by parol that the prisoner was apprehended for treason respect
ing the coin within the three months will not be sufficient, if the indictment is after the
three months, and the warrant to apprehend or commit is produced. Russ. & R. C. C.
369. —Chitty.
(31) If a person is apprehended in the act of coining, or is proved to have made con
siderable progress in making counterfeit pieces resembling the gold or silver coin of this
realm, yet if they are so imperfect as that no one would take them, he cannot be con
victed upon the charge of coining under this statute, (Leach, 71, 126;) but he maybe
convicted if he has made blank pieces without any impression to the similitude of silver
coin worn smooth by time Welch's Case, ibid. 293. Or if any one shall put pieces of
mixed metal into aqua-fortis [Nitric acid, literally powerful water], —which attracts the
baser metal and leaves the silver upon the surface, or, as the vulgar say, draws out the
silver, —this is held to be coloring under this statute Lavey's Case, ibid. 140.
In a case at Durham, where a man had been committed more than three months
before his trial, for an offence under this statute, and upon conviction his case was
reserved for the opinion of the judges, they determined that the commitment was the
commencement of the prosecution, otherwise this crime might be committed with
impunity half the year in the four northern counties. See further, ante, 84. —Christian.
(32) See stat. 24 & 25 Vict c. 99.
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ceeding to the crown, and shall maliciously and directly attempt the
same by any *overt act, such offence shall be high treason. And by [*g2
statute 6 Anne, c. 7, if any person shall maliciously, advisedly, and
directly, by writing or printing, maintain and affirm that any other person
hath any right or title to the crown of this realm otherwise than according
to the act of settlement, or that the kings of this realm with the authority of
parliament are not able to make laws and statutes to bind the crown and the
descent thereof, such persons shall be guilty of high treason. This offence
(or indeed maintaining this doctrine in any wise, that the king and parlia
ment cannot limit the crown) was once before made high treason, by statute
13 Eliz. c. 1, during the life of that princess. And after her decease it con
tinued a high misdemeanor, punishable with forfeiture of goods and chattels,
even in the most flourishing era of indefeasible hereditary right and jure
dtvino(^) succession. But it was again raised into high treason, by the
statute of Anne before mentioned, at the time of a projected invasion in favor
of the then pretender; and upon this statute one Matthews, a printer, was
convicted and executed in 17 19, for printing a treasonable pamphlet entitled
" vox populi vox Dei.,\g') (34)
Thus much for the crime of treason, or lasez majestaiis, in all its branches,
which consists, we may observe, originally, in grossly counteracting that
allegiance which is due from the subject by either birth or residence; though,
in some instances, the zeal of our legislators to stop the progress of some
highly pernicious practices has occasioned them a little to depart from this
its primitive idea. But of this enough has been hinted already: it is now
time to pass on from defining the crime to describing its punishment.
The punishment of high treason in general is very solemn and terrible.
1. That the offender be drawn to the gallows, and not be carried or walk;
though usually, (by connivance, (A) at length ripened by humanity into law)
a sledge or hurdle is allowed, to preserve the offender from the extreme
torment of being dragged on the ground or pavement. (i) (35) 2. That
he *be hanged by the neck, and then cut down alive. 3. That his [*93
entrails be taken out and burned while he is yet alive. 4. That his
head be cut off. 5. That his body be divided into four parts. 6. That his
head and quarters be at the king's disposal. (£)( 36)
The king may, and often doth, discharge all the punishment, except
beheading, especially where any of noble blood are attainted. (37) For
beheading being part of the judgment, that may be executed, though all the
rest be omitted by the king's command. (/) But where beheading is no part
of the judgment, as in murder or other felonies, it hath been said that the
king cannot change the judgment, although at the request of the party,
from one species of death to another. (m) But of this we shall say more
hereafter. («)
In the case of coining, which is a treason of a different complexion from
the rest, the punishment is milder for male offenders, being only to be drawn
and hanged by the neck till dead.(f) But in treasons of every kind the
punishment of women is the same, and different from that of men. For, as
a) State Tr ix 680
Judaswasembowelled.andsoof thereat. 3Inst.211.
.A) 33 Ass. pi. 7.
<f) 1 Hal. P. C. 351.
(i) 1 Hal. P. C. 382.
(m) 3 Inst. 52.
,t) This punishment for treason, Sir Edward Coke
(n) Sec ch. 32.
tells us. is warranted by divers examples in Scrip(o) 1 Hal. P. C. 351.
Cure; Tor Joab was drawn, Blthan was hanged.
(33^ [By divine right.]
(34) [" The voice of the people is the voice of God."]
(35) Darling v. Westmoreland, 52 N. H. 401, 407 (1872).
(36) Archbold, vol. 1, On Crimes, p. 584.
(37) Ibid.
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the decency due to the sex forbids the exposing and publicly mangling their
bodies, their sentence (which is to the full as terrible to sensation as the
other,) is, to be drawn to the gallows, and there to be burned alive. (/)( 38)
The consequence of this judgment (attainder, forfeiture, and corruption
of blood) must be referred to the latter end of this book, when we shall treat
of them all together, as well in treason as in other offences.

CHAPTER VII.
OF FELONIES INJURIOUS TO THE KING'S PREROGATIVE.
*94]

*As, according to the method I have adopted, we are next to con
sider such felonies as are more immediately injurious to the king's
prerogative, it will not be amiss here, at our first entrance upon this crime,
to inquire briefly into the nature and meaning of felony, before we proceed
upon any of the particular branches into which it is divided.
Felony, in the general acceptation of our English law, comprises every
species of crime which occasioned at common law the forfeiture of lands and
goods. ( 1 ) This most frequently happens in those crimes for which a capital
punishment either is or was liable to be inflicted; for those felonies which are
called clergyable, or to which the benefit of clergy extends, were anciently
punished with death in all lay or unlearned offenders, though now, by the
statute-law, that punishment is for the first offence universally remitted.
Treason itself, says Sir Edward Coke, (a) was anciently comprised under the
name felony; and in confirmation of this, we may observe that the statute
of treasons, 25 Edw. III. c. 2, speaking of some dubious crimes, directs
*95] a reference to parliament, *that it may there be adjudged " whether
they be treason, or other felony." All treasons, therefore, strictly
speaking, are felonies, though all felonies are not treason. And to this also
we may add, that not only all offences now capital are in some degree or
other felony, but that this is likewise the case with some other offences, which
are not punished with death, as suicide, where the party is already dead; (2)
homicide by chance-medley, or in self-defence; and petit larceny, or pilfering;
(p) 2 Hal. P. C. 399.

(a) 3 Inst. 15.

(38) But now, by the statute 30 Geo. III. c. 48, women convicted in all cases of treason
shall receive judgment to be drawn to the place of execution, and there to be hanged by
the neck till dead. Before this humane statute, women, from the remotest times, were
sentenced to be burned alive for every species of treason. Britt. c. 8.—Christian.
And now, by 54 Geo. III. c. 146, the judgment against a man for high treason is, in
effect, that he shall be drawn on a hurdle to the place of execution, and be there hanged
by the neck until he be dead; and that afterwards his head shall be severed from his
body, and his body, divided into four quarters, shall be disposed of as the king shall
think fit, with power to the king, by special warrant, in part to alter the punishment. A
month's time has been allowed between sentence and execution, (1 Burr. 650, 651;) but
the last executions for this offence followed (and properly so, for the purpose of example)
more closely upon conviction. Thistlewood and his fellow-conspirators were condemned
and executed within a few days after their trial. —Chttty.
(1) Malone's Criminal Briefs, p. 11. Ex parte Wilson, 114 U. S. 417, 423 (1884), citing
4 Bl. 94, 95, 310.
(2) See Bl. 4, 189, 190. In Massachusetts suicide is deemed criminal as malum in se,
[Wrong in itself,] and although an attempt to commit it is not punishable, yet a person
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all which are (strictly speaking) felonies, as they subject the committers of
them to forfeitures. So that, upon the whole, the only adequate definition
of felony seems to be that which is before laid down, viz., an offence which
occasions a total forfeiture of either lands or goods, or both, at the common
law, and to which capital or other punishment may be superadded, according
to the degree of guilt. (3)
To explain this matter a little further: the word felony, or felonia, is of
undoubted feodal original, being frequently to be met with in the books of
feuds, etc. ; but the derivation of it has much puzzled the juridical lexico
graphers, Prateus, Calvinus, and the rest; some deriving it from the Greek
$7)~/jos, an impostor or deceiver; others from the Latin fallo,fefelli,($) to coun
tenance which they would have it called fallonia. Sir Edward Coke, as his
manner is, has given us a still stranger etymology;(£) that it is crimen animo
felleo perpetratumXb) with a bitter or gallish inclination. But all of them
agree in the description that it is such a crime as occasions a forfeiture of all
(t>) 1 Inst. 391.
who, in attempting to commit it, accidentally kills another who is trying to prevent its
accomplishment, is guilty of criminal homicide. Commonwealth v. Mink, 123 Mass.
422, 425 et seg. (1877).
Ex parte Fernandez, 10 Common Bench Reports N. S. *3, *53 (1861). Since by the
common law no crime was considered a felony which did not occasion a total forfeiture
of the offender's lands, or goods, or both, it follows that a civil officer or citizen cannot,
without a military order or a warrant, arrest a deserter from the army, desertion not hav
ing been punishable at common law by a forfeiture of lands or goods. Kurtz v. Moffitt,
115 U. S. 487. 499 fiseq. (1885).
(3) Blackstone's definition of felony does not apply in America. The U. S. constitu
tion, art. i, sec. 12, provides that "no conviction shall work corruption of blood, or
forfeiture 0/ estate." The meaning of the word is defined in most states by statute, and
the courts will not construe an offence to be a felony unless such construction is made
necessary by the express words of the statute or by necessary implication. Wilson v.
The State, 1 Wis. 184, 188 (1853).
Proffat on Jury Trials, \ 96, p. 137 (1877):—
" In the words of East, who follows Hale, ' all treason is felony and something more.'
Bishop, $ 612, p. 376.
"Felony is any offence which by the statutes or by the common law is punishable with
death, or to which the old English law attached the total forfeiture of lands or goods, or
both, or which a statute expressly declares to be such." Bishop, \ 615, p. 377.
Russell on Crimes, 9 Am. ed. vol. 1, '78:—
"The term felony originally embraced all offences which, at common law, were fol
lowed by a total forfeiture of goods or lands, or both. And notwithstanding that in our
state this ingredient in the punishment of offences was long since almost entirely
abolished, yet the term ' felony ' continues to be used as denoting nearly the same crimes
which were included by it before their common law characteristic of forfeiture was taken
from them." Barbour's Crim. Law, 3 ed. vol. 1, p. 6. (See N. Y. Code definition of
felony. )
" Counterfeiting was formerly punished as treason, though now it is only felony. But
perhaps the better opinion is, that counterfeiting is a species of the crime of forgery, to
which it is craite analogous; and forgery rests on the broad foundation of an attempt to
defraud individuals, and is punishable accordingly." Sch outer's Personal Property, 2
ed. vol r, \ 348, p. 409. Bishop, \ 479, p. 293.
Malone's Criminal Briefs, p. 12 (1886).
Clark's Crim. Law, \ 9, p. 33 (1894). Also Bassett's Cr. PI. 2 ed. \ 3, p. 2. Adams v.
Barrett, 5 Ga. 404, 412 (1848).
" Felony is a generic term, which includes all capital crimes." Holton v. The State,
2 Fla. 476, 506 ( 1849).
(4) [To deceive.]
(5) We are now told that Coke's guess may be right after all, and that "of the many
conjectures proposed, the most probable is that fellone-en is a derivative of the Latin
fett-fel, gall, the original sense being one who is full of bitterness or venom, for gall and
venom were closely associated in the popular mind. When the adjective felon first
appears, it seems to mean cruel, fierce, wicked, base." Pollock & Maitland's History of
Eng. Law, vol. 2, p. 463 (1895).
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the offender's lands or goods. And this gives great probability to Sir Henry
Spelman's Teutonic or German derivation of it:(r) in which language, indeed,
as the word is clearly of feodal original, we ought rather to look for its sig
nification, than among the Greeks and Romans. Fe-lon, then, according to
him, is derived from two northern words: Itt, which signifies (we well know)
the fief, feud, or beneficiary estate, and Ion, which signifies price or
*96] value. Felony is therefore the same as pretium feudi, the Considera
tion for which a man gives up his fief. As we say in common speech,
such an act is as much as your life or estate is worth. In this sense it will
clearly signify the feodal forfeiture, or act by which an estate is forfeited or
escheats to the lord. (6)
To confirm this, we may observe that it is in this sense of forfeiture to the
lord that the feodal writers constantly use it. For all those acts, whether of
a criminal nature or not, which at this day are generally forfeitures of copy
hold estates, (d) are styled felonia in the feodal law: "'scilicet, per quas
feudum amillilur." (e)(7) As, " si domino deservire noluerit;(f) si per
annum et diem cessaverit in petenda investitura;(g) si dominum ejuravii,
i. e. negavit se a domino feudum habere;(h) si a domino, in jus eum vocanie,
ter citatus non comparuerit;" (i)(8) all these, with many others, are still
causes of forfeiture in our copyhold estates, and were denominated felonies
by the feodal constitutions. So likewise injuries of a more substantial or
criminal nature were denominated felonies, that is, forfeitures; as, assaulting
or beating the \ord;(k) vitiating his wife or daughter, " si dominum cucurbitaverit, i. e. cum uxore ejus concubuerit;" (I) (9) all these are esteemed felonies,
and the latter is expressly so denominated, " si fecerit feloniam, dominum
forte cucurbitando." (;») (10) And as these contempts, or smaller offences,
were felonies or acts of forfeiture, of course greater crimes, as murder and
robbery, fell under the same denomination. On the other hand, the lord
might be guilty of felony, or forfeit his seignory to the vassal, by the same
acts as the vassal would have forfeited his feud to the lord. " Si dominus
commisit feloniam, per quam vasallus amitteret feudum si earn commiserit in
dominum, feudi proprietatem etiam dominus perdere debet." (n) (11) One
instance given of this sort of felony in the lord is beating the servant of his
vassal so as that he loses his services; which seems merely in the nature
*97] of a civil *injury, so far as it respects the vassal. And all these fel
onies were to be determined " per laudamentum sive judicium parium
suorum," (12) in the lord's court; as with us forfeitures of copyhold lands
are presentable by the homage in the court-baron.
e) Gloss, tit. Felon.
I See book II. page284.
Feud. I. 2, t. 16, in cole.
) Ibid. I. 1, (. 21.
Ibid. I. 2.1. 24.
Ibid. 2, L 34, 1. 2, t. 26, 3 8.

it) Ibid. I. 2, t 22.
t) Ibid. /. 2, t. 24, > 2.
() Ibid. I. 1, 5.
m) Ibid, t 2, t. 38. Britton, 1. 1, c. 22,
n) Feud. I. 2, U 26 and 47.

(6) But a forfeiture of land is not a necessary consequence of felony; for petit larceny
is felony, which does not produce a forfeiture of lands; but every species of felony is fol
lowed by forfeiture of Roods and personal chattels.—Christian.
(7) ["That is, by which the fee is lost."]
(8) ["If he be unwilling to serve his lord; if for a year and a day he has failed to
demand for possession; if he deny his master upon oath, i. e. deny that he holds his feud
of his lord, or if being thrice called in court he does not appear."]
(9) [" If he dishonor his lord: that is, lie with his wife."]
(10) [" If he commit felony as by dishonoring his lord."]
(11) ["If the lord commit a felony for which a vassal would lose his fee, had he com
mitted such an offence against his lord, the lord ought also (in such a case) to lose his
seignorship in the fee."]
(12) ["By the verdict or judgment of his peers."]
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Felony, and the act of forfeiture to the lord, being thus synonymous terms
in the feodal law, we may easily trace the reason why, upon the introduction
of that law into England, those crimes which induced such forfeiture or
escheat of lands (and, by small deflection from the original sense, such as
induced the forfeiture of goods also) were denominated felonies. (13) Thus,
it was said that suicide, robbery, and rape were felonies; that is, the conse
quence of such crimes was forfeiture; till by long use we began to signify by
the term felony the actual crime committed, and not the penal consequence.
And upon this system only can we account for the cause why treason in
ancient times was held to be a species of felony: viz., because it induced a
forfeiture. (14)
Hence it follows that capital punishment does by no means enter into the
true idea and definition of felony. Felony may be without inflicting capital
punishment, as in the cases instanced of self-murder, excusable homicide, and
petit larceny; and it is possible that capital punishments may be inflicted and
yet the offence be no felony; as in case of heresy by the common law, which,
though capital, never worked any forfeiture of lands or goods, (0) an insepara
ble incident to felony.(i5) And of the same nature was the punishment of
standing mute without pleading to an indictment, which at the common law
was capital, but without any forfeiture, and therefore such standing mute was
no felony. In short, the true criterion of felony is forfeiture; for, as Sir
Edward Coke justly observes, (/) in all felonies which are punishable with
death the offender loses all his lands in fee-simple and also his goods and
chattels; in such as are not so punishable, his goods and chattels only.
*The idea of felony is, indeed, so generally connected with that of [*g8
capital punishment that we find it hard to separate them; and to this
usage the interpretations of the law do now conform. And therefore, if a
statute makes any new offence felony, the law(y) implies that it shall be
punished with death, viz., by hanging, as well as with forfeiture; unless the
offender prays the benefit of clergy ; which all felons are entitled once to have,
provided the same is not expressly taken away by statute. (16) And, in
compliance herewith, I shall for the future consider it also in the same light
as a generical term, including all capital crimes below treason; having pre
mised thus much concerning the true nature and original meaning of felony, in
order to account for the reason of those instances I have mentioned, of felonies
that are not capital, and capital offences that are not felonies; which seem at
first view repugnant to the general idea which we now entertain of felony as
a crime to be punished by death; whereas, properly, it is a crime to be pun(0) 3 Inst. 43.
(p) 1 Inst. 391.

(q) 1 Hawk. P. C. 107. 2 Hawk. P. C. 444.

( 13) I Archbold's Crim. Pr. and PI. 8 ed.
( 14) The merger of a trespass in the felony (when the trespass is a felony) is a doctrine
of the English law, founded not on policy, but on the king's right by forfeiture; and as
forfeiture is not here a consequence of felony, or, at any rate, if it be, is never asserted,
the doctrine does not apply in this country. White v. Fort, 3 Hawks (N. C.) 251, 266
(1824).
( 15) For a full discussion of the derivation and earlier meanings of the word felony, see
Pollock & Maitland's Hist. Eng. Law, vol. 2, pp. 464, 465. Hale v. Everett, 53 N. H. 9,
208(1868).
(j6) The criminal law has been considerably ameliorated, however, in this respect, by
the statute (7 & 8) Geo. IV. c. 28, s. 8, which enacts that any person convicted of" felony
not punishable with death shall be punished in the same manner prescribed by the statute
or statutes especially relating to such felony; and that every person convicted of a felony
for which no punishment has been or may be specially provided shall be deemed to be
punishable under that statute, and be liable to transportation for seven years, or im
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ished by forfeiture, and to which death may or may not be, though it gener
ally is, superadded.
I proceed now to consider such felonies as are more immediately injurious
to the king's prerogative. These are, i. Offences relating to the coin, not
amounting to treason. 2. Offences against the king's council. 3. The offence
of serving a foreign prince. 4. The offence of embezzling or destroying the
king's armor or stores of war. To which may be added a fifth. 5. Desertion
from the king's armies in time of war.
1. Offences relating to the coin, under which may be ranked some inferior
misdemeanors not amounting to felony, are thus declared by a series of stat
utes which I shall recite in the order of time, And, first, by statute 27 Edw.
I. c. 3, none shall bring pollards and crockards, which were foreign coins of
base metal, into the realm, on pain of forfeiture of life and goods. By statute
9 Edw. III. st. 2, no sterling money shall be melted down, upon pain
*99] of forfeiture thereof. *By statute 1 7 Edw. III. , none shall be so hardy
to bring false and ill money into the realm, on pain of forfeiture of life
and member by the persons importing, and the searchers permitting such im
portation. (17) By statute 3 Hen. V. st. 1, to make, coin, buy, or bring into
the realm any gally-half-pence, fuskins, or dotkins, in order to utter them, is
felony; and knowingly to receive or pay either them or blanks^r) is forfeiture
of a hundred shillings. By statute 14 Eliz. c. 3, such as forge any foreign
coin, although it be not made current here by proclamation, shall (with their
aiders and abettors) be guilty of misprision of treason ; a crime which we shall
hereafter consider. (18) By statute 13 & 14 Car. II. c. 31, the offence of
(r) 2 Stat. Hen. VI. c 9.
prisonment (with whipping, if the court think fit) for any term not exceeding two years.
—Kerr.
" This view accounts for the necessity of the averment of a felonious intent in all
indictments for felony at common law, and also, in many cases, when made so by statute;
because, if it is used, in the sense of the law, to denote the actual crime itself, the felonious
intent becomes an essential ingredient to constitute it. The terra signifying the crime
committed, and not the degree of punishment, the felonious intent is of the essence of
the offence; as much so as the intent to maim or disfigure in the case of mayhem, or to
defraud, in the case of forgery, are essential ingredients in constituting the several
offences. But, in cases where this felonious intent constitutes no part of the crime, that
being complete, under the statute, without it, and depending upon another and different
criminal intent, the rule can have no application in reason, however it may be upon
authority." State v. Murphy, 17 R. I. 698, 703 (1893). 'Aldrich v. Wright, 53 N. H.
398, 4t5 ( 1873). Clergy incident to felony. State v. Boon, Taylor's Reports (N. C. ) 246,
249 (1801). Russell on Crimes, 9 Am. ed. vol. 1, *78. " Death is the award of the law
for a statutory felony where no specific provision directs otherwise." Bishop, <S 935, p.
565. Pettingill v. Rideaut, 6 N. H. 454, 455 (1833). Reg. v. Gray, 3 Crawford & Dix
(Irish Cir. ) 238, 240(1843). For definition of felony, see Binn's Justice, 10 ed. (Brightlv)
73(i895)(17) See 24 & 25 Vict. c. 99.
(18) The importation of foreign bad coin is further provided against. Thus, by the 37
Geo. III. c. 126, s. 2, coining or counterfeiting any kind of coin not the proper coin of
therealm, norpermitted to be current (idest, [i.e., that is,] by proclamation under the great
seal 1 within it, but resembling, or made with intent to resemble or look like, any gold or
silver coin of any foreign state, etc., or to pass as such foreign coin, is a felony punish
able with seven years' transportation. And, by the same act, (sect 6,) having in custody,
without lawful excuse, more than five pieces of bad coin, is punishable with a forfeiture
of not exceeding 5/. nor less than 405. for every piece. By section 3, importing counter
feit gold or silver foreign coin, not current, with intent to utter, is felony, punishable
with transportation for not exceeding seven years. Importing with an intent to utter is
a sufficient offence within the act, (1 East, P. C. 176;) and, by 43 Geo. III. c. 139, s. 3,
counterfeiting foreign coin not current by proclamation, but resembling copper or mixed
metal coin of a foreign state, is a misdemeanor, punishable for the first offence by not
exceeding one year's imprisonment, and, for the second, transportation for seven years.
And sect. 6 inflicts a penalty of not exceeding 40$. nor less than \os. for every such piece
of coin in possession of a person who shall have more than five pieces in his custody
1500

Chap. 7]

OF PUBLIC WRONGS.

99-100

melting down any current silver money shall be punished with forfeiture of
the same, and also the double value; and the offender, if a freeman of any
town, shall be disfranchised; if not, shall suffer six months' imprisonment.
By statute 6 & 7 W. III. c. 17, if any person buys, or sells, or knowingly
has in his custody, any clippings or filings of the coin, he shall forfeit the
same and 500/., one moiety to the king and the other to the informer, and
be branded in the cheek with the letter R. By statute 8 & 9 W. III. c. 26,
if any person shall blanch or whiten copper for sale, (which makes it resem
ble silver, ) or buy or sell, or offer to sell, any malleable composition which
shall be heavier than silver and look, touch, and wear like gold, but be
beneath the standard; or if any person shall receive or pay at a less rate than
it imports to be of (which demonstrates a consciousness of its baseness, and
a fraudulent design) any counterfeit or diminished milled money of this
kingdom, not being cut in pieces; (an operation which is expressly directed
to be performed when any such money shall be produced in evidence, and
which any person, to whom any gold or silver money is tendered, is empow
ered, by statutes 9 & 10 W. III. c. 21, 13 Geo. III. c. 71, and 14 Geo. III.
c. 70, to perform at his own hazard, and the officers of the exchequer and
receivers-general of the taxes are particularly required to perform;) all
such persons shall be guilty of felony, and may be prosecuted for the same
at anytime within three months after the offence committed. (19)
*But these precautions not being found sufficient to prevent the utter- [*ioo
ing of false or diminished money, which was only a misdemeanor at
common law, it is enacted, by statute 15 & 16 Geo. II. c. 28, that if any per*
without lawful excuse. And, by sect. 7, houses of suspected persons may be searched by
warrant for such counterfeit coin.
See also 3 Geo. IV. c. 114.—ChitTy.
(19) Selling base and counterfeit money at a lower rate than its denomination imports
—as twenty bad half-crowns for a guinea— is a crime of great magnitude, and in populous
towns is much practiced. The offender in this case is either the coiner himself, or the
wholesale dealer between the coiner and the utterer, who puts each piece into circulation
at its full apparent value. The statute declares that the offender shall suffer death as in
case of felony; but, not having expressly taken away the benefit of clergy, for the first
offence he was subject only to be burned in the hand, and to suffer any imprisonment
not exceeding a year; and, since the 19 Geo. III. c. 74, the burning in the hand may be
changed by the court into a fine, or whipping publicly or privately, but not more than
three times. An offender of this description must necessarily be so conversant with
coining or coiners that public policy requires that in the first instance he should be sent
out of the kingdom.
It has been determined that the term milled money does not mean edged money, or
money marked on the edges.
The word milled seems to be superfluous, and to signify nothing more than coined
money. Running's case, Leach, 708.
In a case where the prisoner had counted out a quantity of bad money and placed it
upon a table for a person who had agreed to buy it, but before it was paid for, and whilst
it lay upon the table, the prisoner was apprehended, it was held that he had not paid it
or put it off, so as to be guilty of this crime. Wooldridge's case, Leach, 251.
But in this case he certainly might have been prosecuted for a misdemeanor; for every
attempt to commit either a felony or a misdemeanor is a misdemeanor. R. v. Scofield,
Cald. 397.
The R. v. Sutton, 2 Stra. 1074, which is the basis of the cases R. v. Scofield and R. v.
Higgins, 2 East, 5, is precisely in point upon this subject. A man was convicted of a
misdemeanor for having in his possession two iron stamps, with intent to impress the
sceptres on sixpences. The court, after hearing two arguments, declared "the in
tent is the offence, and the having in his custody is an act that is the evidence of that
intent. "
This case is more fully reported in Cases in the Time of Lord Harduiicke. 370; and
there it appears that one count was for having in his custody a counterfeit half-guinea,
with intent to utter it. The court take no notice of that count in their judgment; but in
the argument four indictments are cited, for unlawfully procuring false money with intent
to utter it, and with intent to defraud the people of England.
Book IV.—6.
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son shall utter or tender in payment(2o) any counterfeit coin, knowing it so to
be, he shall for the first offence be imprisoned six months, and find sureties
for his good behavior for six months more; for the second offence, shall be
imprisoned two years, and find sureties for two years longer; and for the
third offence, shall be guilty of felony without benefit of clergy.(2i) Also,
if a person knowingly tenders in payment any counterfeit money, and at the
same time has more in his custody, or shall, within ten days after, knowingly
tender other false money, he shall be deemed a common utterer of counterfeit
money, and shall for the first offence be imprisoned one year, and find sure
ties for his good behavior for two years longer, and for the second be guilty
of felony without benefit of clergy. By the same statute, it is also enacted,
that if any person counterfeits the copper coin he shall suffer two years' im
prisonment, and find sureties for two years more. By statute n Geo. III.
c. 40, persons counterfeiting copper half-pence or farthings, with their abet
tors, or buying, selling, receiving, or putting off any counterfeit copper
money (not being cut in pieces or melted down) at a less value than it imports
to be of, shall be guilty of single felony. (2 2) And by a temporary statute,
(14 Geo. III. c. 42,) if any quantity of money, exceeding the sum of five
pounds, being or purporting to be the silver coin of this realm, but below the
standard of the mint in weight or fineness, shall be imported into Great
Britain or Ireland, the same shall be forfeited in equal moieties to the crown
and prosecutor. (23) Thus much for offences relating to the coin, as well
misdemeanors as felonies, which I thought it most convenient to consider in
one and the same view.
2. Felonies against the king's council(s) are these: First, by statute 3 Hen.
VII. c. 14, if any sworn servant of the king's household conspires or
*ioi] confederates to kill any lord of this *realm or other person, sworn of
the king's council, he shall be guilty of felony. Secondly, by statute
9 Anne, c. 16, to assault, strike, wound, or attempt to kill any privy coun
sellor in the execution of his office is made felony without benefit of
clergy. (24)
(«) See book 1. page 334.

The words in the statute 15 & 16 Geo. II. are, "shall utter, or tender in pay
ment;" and it has been decided that the words "in payment" refer to the word "ten
der" only; so that to tender in payment is one offence, and to utter is another; and
a man was convicted of uttering who having received a good shilling immediately
changed it and gave back a bad one, insisting it was the one he received. Frank's case,
Leach, 736.
If a man is prosecuted for having uttered or tendered in payment any false money,
and for having done the same within ten days afterwards, these two acts must be charged
in one count. Tandy's case. Leach, 970.
But it is not necessary to aver in such count that the defendant was a common utterer
of false money. Smith's case, ib. 1001.—Christian.
(20) It is now settled that the mere act of having counterfeit silver in possession, with
an intent to utter it as good, is no offence, for there is no criminal act done, (Russ. & R.
C. C. 184, 288;) but procuring base coin, with intent to utter it as good, is a misde
meanor; and having a large quantity of such coin is evidence ot having procured it with
such intent, unless there are other circumstances to induce a suspicion that the defendant
was the maker. Russ. & R. C. C. 308.—ChiTTV.
(21 ) By the 3 Geo. IV. c. 114, the prisoner may be sentenced to hard labor. The reward
given by the 15 Geo. II. c. 7 is taken away by 58 Geo. III. c. 70. —ChiTTY.
(22) The statute 24 & 25 Vict. c. 99, consolidates and amends the statute law of the
united kingdom against offences relating to the coin.
(23) See Chitty's Eng. Statutes. Title Felony.
(24) This latter statute was enacted in consequence of Mr. Harley, the Secretary of
State, being stabbed by Anthony Guiscard, a French marquis, while under examination
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3. Felonies in servingforeign states, which service is generally inconsistent
with allegiance to one's natural prince, are restrained and punished by statute
3 Jac. I. c. 4, which makes it felony for any person whatever to go out of the
realm, to serve any foreign prince, without having first taken the oath of
allegiance before his departure. And it is felony also for any gentleman, or
person of higher degree, or who hath borne any office in the army, to go out
of the realm to serve such foreign prince or state, without previously entering
into a bondj with two sureties, not to be reconciled to the see of Rome, or
enter into any conspiracy against his natural sovereign. And further, by
statute 9 Geo. II. c. 30, enforced by statute 29 Geo. II. c. 17, if any subject
of Great Britain shall enlist himself, or if any person shall procure him to be
enlisted, in any foreign service, or detain or embark him for that purpose,
without license under the king's sign-manual, he shall be guilty of felony
without benefit of clergy; but if the person so enlisted or enticed shall discover
his seducer within fifteen days, so as he may be apprehended and convicted
of the same, he shall be indemnified. By statute 29 Geo. II. c. 17, it is
moreover enacted that to serve under the French king as a military officer
shall- be felony without benefit of clergy; and to enter into the Scotch brigade
in the Dutch service, without previously taking the oaths of allegiance and
abjuration, shall be a forfeiture of 500/. (25)
4. Felony by embezzling or destroying the king's armor or warlike stores
is, in the first place, so declared to be by statute 31 Eliz. c. 4, which enacts
that if any person having the charge or custody of the king's armor, ord
nance, ammunition, or habiliments of war, or of any victual, provided for
victualling the king's soldiers or mariners, shall, either for gain, or
to impede his majesty's service, embezzle the same *to the value of [*io2
twenty shillings, such offence shall be felony. And the statute 22
Car. II. c. 5, takes away the benefit of clergy from this offence, (26) and from
stealing the king's naval stores to the value of twenty shillings; with a power
for the judge, after sentence, to transport the offender for seven years. Other
inferior embezzlements and misdemeanors that fall under this denomination
are punished, by statutes 9 & 10 W. III. c. 41, 1 Geo. I. c. 25, 9 Geo. I. c.
8, and 17 Geo. II. c. 40, with fine, corporal punishment, and imprison
ment.^) And, by statute 12 Geo. III. c. 24, to set on fire, burn, or destroy
any of his majesty's ships of war, whether built, building, or repairing; or
any of the king's arsenals, magazines, dock-yards, rope-yardr, or victuallingoffices, or materials thereunto belonging; or military, naval, or victualling

before the privy council. See an account of this in one of the Examiners, by Dean Swift.
—Archbold.
By stat 9 Geo. IV. c. 31, these statutes are repealed; and (s. 11 ) all attempts to kill are
made capital offences, without any distinction as to the rank of the party, with the excep
tion of the king and the royal family.—Stewart.
(25) By statute 24 & 25 Vict. c. 100, the attempt to murder any person is declared
to be felony, and, at the discretion of the court, is punishable with penal servitude
for life or for any term not less than three years, or to be imprisoned for any term not
exceeding two years, with or without hard labor, and with or without solitary confinement.
(26) This provision of the statute 22 Car. II. c. 5, which takes away the benefit of the
clergy, is repealed by the 5 Geo. IV. c. 53; and offenders may be transported for life, or
for not less than seven years, or imprisoned, with or without hard labor, for not exceeding
seven years.—Chittv.
(27) By the 39 & 40 Geo. III. c. 89, s. 1, persons, other than contractors, receiving or
having stores of war in their possession, may be transported for fourteen years; and, by
sect. 2, persons convicted of offences against the 9 & 10 W. III. may, in addition to the
punishment thereby to be inflicted, be punished with whipping and imprisonment, or
either; but the penalty may be mitigated.—Chitty.
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stores, or ammunition; or causing, aiding, procuring, abetting, or assisting
in such offence, shall be felony without benefit of clergy.
5. Desertion from the king's armies in time of war, whether by land or sea,
in England, or in parts beyond the sea, is by the standing laws of the land,
(exclusive of the annual acts of parliament to punish mutiny and desertion,)
and particularly by statute 18 Hen. VI. c. 19, and 5 Eliz. c. 5, made felony,
but not without benefit of clergy. But, by the statute 2 & 3 Edw. VI. c. 2,
clergy is taken away from such deserters, and the offence is made triable by
the justices of every shire. The same statutes punish other inferior military
offences with fines, imprisonment, and other penalties.(28)

CHAPTER VIII.
OF PRAEMUNIRE.
♦103]

*A third species of offence more immediately affecting the king
and his government, though not subject to capital punishment, is
that of prczmunire, so called from the words of the writ preparatory to the
prosecution thereof : ''prcemunire (a) facias A. B." cause A. B. to be fore
warned that he appear before us to answer the contempt wherewith he stands
charged: which contempt is particularly recited in the preamble to the writ.(i)
( 1 ) It took its original from the exorbitant power claimed and exercised in
England by the pope, which, even in the days of blind zeal, was too heavy
for our ancestors to bear.
It may justly be observed that religious principles, which (when genuine
and pure) have an evident tendency to make their professors better citizens
as well as better men, have (when perverted and erroneous) been usually
subversive of civil government, and been made both the cloak and the instru
ment of every pernicious design that can be harbored in the heart of man.
The unbounded authority that was exercised by the Druids in the west, under
the influence of pagan superstition, and the terrible ravages committed by
the Saracens in the east, to propagate the religion of Mahomet, both witness
to the truth of that ancient universal observation, that, in all ages and in all
countries, civil and ecclesiastical tyranny are mutually productive of each
other. It is, therefore, the glory of the church of England that she incul
cates due obedience to lawful authority, and hath been (as her prelates,
(a) A barbarous word lor prsmoneri.

(6) Old Nat. Brev. 101, edit. 1534.

(28) To this class of felonies injurious to the king's prerogative may be added two fel
onies lately created by the legislature, who thought it expedient to repress the attempts
of mischievous and disaffected persons by transportation or capital punishment. The 37
Geo. III. c. 70 (revived and made perpetual by the 57 Geo. III. c. 7) enacts that if any
person shall maliciously and advisedly endeavor to seduce any person serving in her
majesty's service by sea or land from his duty and allegiance, or to incite any person to
commit any act of mutiny or mutinous practice, he shall be guilty of felony, and shall
suffer death without benefit of clergy. The crime, wherever committed, may be tried in
any county. A sailor in a sick-hospital, where he had been for thirty days, and there
fore not entitled to pay, nor liable for what he then does to a court-martial, is a person
serving in the king's forces by sea, within the 37 Geo. III., so as to make the seducing
him an offence within that act. Russ. & R. C. C. 76.—Christian.
(1) Prcemunio, in law-Latin, is used in all its tenses and participles for pramonio or
cito. Ducange Gloss. —Christian.
This offence does not exist in the United States; and, therefore, the law concerning it
is not useful here.
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on *a trying occasion, once expressed it)fV) in her principles and [*io4
practice ever most unquestionably loyal. The clergy of her persua
sion, holy in their doctrines and unblemished in their lives and conversation,
are also moderate in their ambition, and entertain just notions of the ties of
society and the rights of civil government. As in matters of faith and
morality they acknowledge no guide but the Scriptures, so, in matters of
external polity and of private right, they derive all their title from the civil
magistrate; they look up to the king as their head, to the parliament as their
lawgiver, and pride themselves in nothing more justly than in being true
members of the church, emphatically by law established. Whereas the
notions of ecclesiastical liberty, in those who differ from them, as well in
one extreme as the other, (for I here only speak of extremes,) are equally
and totally destructive of those ties and obligations by which all society is
kept together; equally encroaching on those rights which reason and the
original contract of every free state in the universe have vested in the sove
reign power; and equally aiming at a distinct independent supremacy of their
own, where spiritual men and spiritual causes are concerned. The dreadful
effects of such a religious bigotry, when actuated by erroneous principles,
even of the Protestant kind, are sufficiently evident from the history of the
anabaptists in Germany, the covenanters in Scotland, and that deluge of
sectaries in England who murdered their sovereign, overturned the church
and monarchy, shook every pillar of law, justice, and private property, and
most devoutly established a kingdom of the saints in their stead. But these
horrid devastations, the effects of mere madness, or of zeal that was nearly
allied to it, though violent and tumultuous, were but of a short duration.
Whereas the progress of the papal policy, long actuated by the steady counsels
of successive pontiffs, took deeper root, and was at length in some places
with difficulty, in others never yet, extirpated. For this we might call to
witness the black intrigues of the Jesuits, so lately triumphant over Christen
dom, but now universally abandoned by even the Roman Catholic
powers; but the subject of our present ^chapter rather leads us to [*ios
consider the vast strides which were formerly made in this kingdom
by the popish clergy; how nearly they arrived to effecting their grand design;
some few of the means they made use of for establishing their plan ; and how
almost all of them have been defeated or converted to better purposes by the
rigor of our free constitution and the wisdom of successive parliaments.
The ancient British church, by whomsoever planted, was a stranger to the
bishop of Rome and all his pretended authority. But, the pagan Saxon
invaders having driven the professors of Christianity to the remotest corners
of our island, their own conversion was afterwards effected by Augustin the
monk, and other missionaries from the court of Rome. This naturally intro
duced some few of the papal corruptions in point of faith and doctrine; but
we read of no civil authority claimed bv the pope in these kingdoms till the
era of the Norman conquest, when the then reigning pontiff having favored
duke William in his projected invasion by blessing his host and consecrating
his banners, he took that opportunity also of establishing his spiritual
encroachments, and was even permitted so to do by the policy of the con
queror, in order more effectually to humble the Saxon clergy and aggrandize
his Norman prelates; prelates who, being bred abroad in the doctrine and
practice of slavery, had contracted a reverence and regard for it, and took a
pleasure in riveting the chains of a free-born people. "(2)
(c) Address to James II. 1687.
(2) "Foreign ecclesiastical tribunals were permitted to exercise jurisdiction over the
subjects of every government in Europe, even to the establishment of the Inquisition.
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The most stable foundation of legal and rational government is a due sub
ordination of rank and a gradual scale of authority ; and tyranny also itself
is most surely supported by a regular increase of despotism, rising from the
slave to the sultan; with this difference, however, that the measure of obedi
ence in the one is grounded on the principles of society, and is extended no
further than reason and necessity will warrant; in the other it is limited only
by absolute will and pleasure, without permitting the inferior to examine the
title upon which it is founded. More effectually, therefore, to enslave
*io6] the consciences and minds of the people, the Romish *clergy them
selves paid the most implicit obedience to their own superiors or pre
lates; and they, in their turns, were as blindly devoted to the will of the
sovereign pontiff, whose decisions they held to be infallible, and his author
ity coexteusive with the Christian world. Hence his legates a latere^) were
introduced into every kingdom of Europe; his bulls and decretal epistles
became the rule both of faith and discipline; his judgment was the final resort
in all cases of doubt or difficulty ; his decrees were enforced by anathemas
and spiritual censures; he dethroned even kings that were refractory, and
denied to whole kingdoms (when undutiful) the exercise of Christian ordi
nances and the benefits of the gospel of God.
But, though the being spiritual head of the church was a thing of great
sound, and of greater authority, among men of conscience and piety, yet the
court of Rome was fully apprised that (among the bulk of mankind) power
cannot be maintained without property; and therefore its attention began very
early to be riveted upon every method that promised pecuniary advantage.
The doctrine of purgatory was introduced, and with it the purchase of masses
to redeem the souls of the deceased. New-fangled offences were created, and
indulgences were sold to the wealthy for liberty to sin without danger. The
canon law took cognizance of crimes, enjoined penance pro salute anima,{^)
and commuted that penance for money. Non-residence and pluralities among
the clergy, and marriages among the laity related within the seventh degree,
were strictly prohibited by canon; but dispensations were seldom denied to
those who could afford to buy them. In short, all the wealth of Christendom
was gradually drained by a thousand channels into the coffers of the holy see.
The establishment also of the feodal system in most of the governments of
Europe, whereby the lands of all private proprietors were declared to be
holden of the prince, gave a hint to the court of Rome for usurping a similar
authority over all the preferments of the church, which began first in
Italy, and gradually spread itself to England. The pope became a
♦107] *feodal lord, and all ordinary patrons were to hold their right of pat
ronage under this universal superior. Estates held by feodal tenure,
being originally gratuitous donations, were at that time denominated beneficia;($) their very name, as well as constitution, was borrowed, and the
care of the souls of a parish thence came to be denominated a benefice. (6)
Lay fees were conferred by investiture or delivery of corporal possession; and
They were permitted in England by William the Conqueror, who even allowed appeals
to Rome; though he undoubtedly was every inch a sovereign, and rejected with indigna
tion the Pope's demand of homage." State ex rel. McCready v. Hunt, 2 Hill (S. C. )
291. 53i (1834)(3) [Homines a latere—Attendants on a prince.]
(4) 'For the safety of the soul.]
(5) Benefices.]
(6) In England, " Benefice is now used almost exclusively to denote an ecclesiastical
preferment or living. . A prebend in a cathedral church is a benefice, and was so
with us; so is what the chanter in such a church holds for the duty he performs. A bene
fice must therefore be distinguished not only from the office of a minister, of the preacher
of the gospel, but even from the character of a parochial minister." Grant v. Macintyre,
11 Sessions Cases, Second Series, 1370, 1386 (1849).
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spiritual benefices, which at first were universally donative, now received in
like manner a spiritual investiture by institution from the bishop, and induc
tion under his authority. As lands escheated to the lord in defect of a legal
tenant, so benefices lapsed to the bishop, upon non-presentation by the pa
tron, in the nature of a spiritual escheat. The annual tenths collected from
the clergy were equivalent to the feodal render, or rent reserved upon a grant;
the oath of canonical obedience was copied from the oath of fealty required
from the vassal by his superior; and the primer seisins of our military ten
ures, whereby the first profits of an heir's estate were cruelly extorted by his
lord, gave birth to as cruel an exaction of first-fruits from the beneficed
clergy. And the occasional aids and talliages levied by the prince on his
vassals gave a handle to the pope to levy, by the means of his legates a
latere,{i) Peter-pence and other taxations.
At length the holy father went a step beyond any example of either emperor
or feodal lord. He reserved to himself, by his own apostolical authority, (d)
the presentation to all benefices which became vacant while the incumbent
was attending the court of Rome upon any occasion, or on his journey thither
or back again; and moreover such also as became vacant by his promotion to
a bishopric or abbey: " eliamsi ad ilia persona? consueverint et debuerint per
eledionem aut quemvis alium modum assumi." (&) And this last, the canon
ists declared, was no detriment at all to the patron, being only like the change
of a life in a feodal estate by the lord. Dispensations to avoid these vacan
cies begat the doctrine of commendams; and papal provisions were the previous
nomination to such benefices, by a kind of anticipation, before they
♦became actually void, though afterwards indiscriminately applied to [*io8
any right of patronage exerted or usurped by the pope. In conse
quence of which, the best livings were filled by Italian and other foreign
clergy, equally unskilled in and adverse to the laws and constitution of Eng
land. The very nomination to bishoprics, that ancient prerogative of the
crown, was wrested from king Henry the First, and afterwards from his suc
cessor, king John, and seemingly, indeed, conferred on the chapters belong
ing to each see; but, by means of the frequent appeals to Rome, through the
intricacy of the laws which regulated canonical elections, was eventually
vested in the pope. And, to sum up this head with a transaction most
unparalleled and astonishing in its kind, pope Innocent III. had at length
the effrontery to demand, and king John had the meanness to consent to, a
resignation of his crown to the pope, whereby England was to become for
ever St. Peter's patrimony; and the dastardly monarch reaccepted his sceptre
from the hands of the papal legate, to hold as the vassal of the holy see at
the annual rent of a thousand marks.
Another engine set on foot, or at least greatly improved, by the court of
Rome, was a masterpiece of papal policy. Not content with the ample pro
vision of tithes which the law of the land had given to the parochial clergy,
they endeavored to grasp at the lands and inheritances of the kingdom, and
(had not the legislature withstood them) would by this time have probably
been masters of every foot of ground in the kingdom. To this end they
introduced the monks of the Benedictine and other rules, men of sour and
austere religion, separated from the world and its concerns by a vow of per
petual celibacy, yet fascinating the minds of the people by pretences to
extraordinary sanctity, while all their aim was to aggrandize the power and
extend the influence of their grand superior, the pope. And as, in those
(d) Eztrav. I. 8, t 2, c. IS.
(7) [In attendance.]
18) ["Although parsons were accustomed, and ought, to be admitted to them by
election, or some other manner."]
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times of civil tumult, great rapines and violence were daily committed by
overgrown lords and their adherents, they were taught to believe that found
ing a monastery a little before their death would atone for a life of inconti
nence, disorder, and bloodshed. Hence innumerable abbeys and
*ioq] religious houses were built within a *century after the conquest, and
endowed not only with the tithes of parishes which were ravished
from the secular clergy, but also with lands, manors, lordships, and extensive
baronies. And the doctrine inculcated was, that whatever was so given to,
or purchased by, the monks and friars, was consecrated to God himself; and
that to alienate or take it away was no less than the sin of sacrilege.
I might here have enlarged upon other contrivances, which will occur to
the recollection of the reader, set on foot by the court of Rome for effecting
an entire exemption of its clergy from any intercourse with the civil magis
trate, such as the separation of the ecclesiastical court from the temporal; the
appointment of its judges by merely spiritual authority, without any inter
position from the crown; the exclusive jurisdiction it claimed over all eccle
siastical persons and causes; and the privilegium clericale, or benefit of
clergy, which delivered all clerks from any trial or punishment except before
their own tribunal. But the history and progress of ecclesiastical courts, (f)
as well as of purchases in mortmain, (/) have already been fully discussed in
the preceding book; and we shall have an opportunity of examining at large
the nature of the privilegium clericale in the progress of the present one.
And therefore I shall only observe at present, that notwithstanding this plan
of pontifical power was so deeply laid, and so indefatigably pursued by the
unwearied politics of the court of Rome through a long succession of ages;
notwithstanding it was polished and improved by the united endeavors of a
body of men who engrossed all the learning of Europe for centuries together;
notwithstanding it was firmly and resolutely executed by persons the best
calculated for establishing tyranny and despotism, being fired with a bigoted
enthusiasm, (which prevailed not only among the weak and simple, but even
among those of the best natural and acquired endowments,) unconnected
with their fellow-subjects, and totally indifferent to what might befall that
posterity to which they bore no endearing relation: yet it vanished
*i 10] into *nothing when the eyes of the people were a little enlightened,
and they set themselves with vigor to oppose it. So vain and ridicu
lous is the attempt to live in society without acknowledging the obligations
which it lays us under, and to affect an entire independence of that civil state
which protects us in all our rights, and gives us every other liberty, that only
excepted of despising the laws of the community.
Having thus in some degree endeavored to trace out the original and sub
sequent progress of the papal usurpations in England, let us now return to
the statutes of praemunire, which were framed to encounter this overgrown
yet increasing evil. King Edward I., a wise and magnanimous prince, set
himself in earnest to shake off this servile yoke.(^) He would not suffer his
bishops to attend a general council till they had sworn not to receive the
papal benediction. He made light of all papal bulls and processes; attacking
Scotland in defiance of one, and seizing the temporalities of his clergy, who,
under pretence of another, refused to pay a tax imposed by parliament. He
strengthened the statutes of mortmain, thereby closing the great gulf in which
all the lands of the kingdom were in danger of being swallowed. And, one
of his subjects having obtained a bull of excommunication against another,
he ordered him to be executed as a traitor, according to the ancient law. (k)
And in the thirty-fifth year of his reign was made the first statute against
(e) See book ill. pane 61.

(A) Bro. Abr. tit. Corone, 115 ; Treason, 14. 5 Rep.
12. 3 Ass. 19.
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papal provisions, being, according to Sir Edward Coke,(z°) the foundation of
all the subsequent statutes of pramunire, which we rank as an offence
immediately against the king, because every encouragement of the papal
power is a diminution of the authority of the crown.
In the weak reign of Edward the Second the pope again endeavored to en
croach, but the parliament manfully withstood him; and it was one of the
principal articles charged against that unhappy prince, that he had given
allowance to the bulls of the see of Rome. But Edward the Third
was of a temper extremely different: and, to remedy these *incon- [*iii
veniences first by gentle means, he and his nobility wrote an expostu
lation to the pope; but receiving a menacing and contemptuous answer,
withal acquainting him that the emperor, (who a few years before, at the
diet of Nuremberg, a.d. 1323, had established a law against provisions, )(£)
and also the king of France, had lately submitted to the holy see, the king
replied that if both the emperor and the French king should take the pope's
part, he was ready to give battle to them both in defence of the liberties of
the crown. Hereupon more sharp and penal laws were devised against provisors, (/) which enact, severally, that the court of Rome shall not present
or collate to any bishopric or living in England; and that whoever disturbs
any patron in the presentation to a living by virtue of a papal provision, such
provisor shall pay fine and ransom to the king at his will, and be imprisoned
till he renounces such provision; and the same punishment is inflicted on such
as cite the king, or any of his subjects, to answer in the court of Rome.
And when the holy see resented these proceedings, and pope Urban V.
attempted to revive the vassalage and annual rent to which king John had
subjected his kingdom, it was unanimously agreed by all the estates of the
realm, in parliament assembled, 40 Edw. III., that king John's donation was
null and void, being without the concurrence of parliament, and contrary to
his coronation-oath: and all the temporal nobility and commons engaged,
that if the pope should endeavor by process or otherwise to maintain these
usurpations, they would resist and withstand him with all their power, (m)
In the reign of Richard the Second it was found necessary to sharpen and
strengthen these laws, and therefore it was enacted, by statutes 3 Ric. II. c.
3, and 7 Ric. II. c. 12, first, that no alien should be capable of letting his
benefice to farm; in order to compel such as had crept in, at least to
reside on their preferments;, and afterwards, that no alien *should be [*ii2
capable to be presented to any ecclesiastical preferment, under the
penalty of the statutes of provisors. By the statute 12 Ric. II. c. 15, all
liegemen of the king, accepting of a living by any foreign provision, are put
out of the king's protection, and the benefice made void. To which the
statute 13 Ric. II. st. 2, c. 2 adds banishment and forfeiture of lands and
goods: and, by c. 3 of the same statute, any person bringing over any citation
or excommunication from beyond sea on account of the execution of the fore
going statutes of provisors shall be imprisoned, forfeit his goods and lands,
and moreover suffer pain of life and member.
In the writ for the execution of all these statutes the words presmunire
facias, being (as we said) used to command a citation of the party, have
denominated in common speech not only the writ, but the offence itself of
maintaining the papal power, by the name of pramtinire. And accordingly
the next statute I shall mention, which is generally referred to by all subse
quent statutes, is usually called the statute of pramunire. It is the statute
16 Ric. II. c. 5, which enacts that whoever procures at Rome, or elsewhere,
any translations, processes, excommunications, bulls, instruments, or other
(i) 2 Inst. R83.
1
88 Edw. III. St. 1, c. 4, and st. 2, 0. 1, 2, 3,4.
(*) Mod. Un. Hist. xxix. 293.
(m) SeId. In Flet. 10, 4.
(I) Stat. 25 Edw. III. St. 6. 27 Edw. III. st. 1, c. 1.
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things which touch the king, against him, his crown, and realm, and all per
sons aiding and assisting therein, shall be put out of the king's protection,
their lands and goods forfeited to the king's use, and they shall be attached
by their bodies to answer to the king and his council; or process of preemnnire
facias shall be made out against them as in other cases of provisors.
By the statute 2 Hen. IV. c. 3, all persons who accept any provision from
the pope, to be exempt from canonical obedience to their proper ordinary, are
also subjected to the penalties of preemunire. And this is the last of our
ancient statutes touching this offence; the usurped civil power of the bishop
of Rome being pretty well broken down by these statutes, as his usurped
religious power was in about a century afterwards; the spirit of the
♦113] nation being so much raised *against foreigners that about this time in
the reign of Henry the Fifth, the alien priories, or abbeys for foreign
monks, were suppressed, and their lands given to the crown. And no further
attempts were afterwards made in support of these foreign jurisdictions.
A learned writer, before referred to, is therefore greatly mistaken when he
says(w) that in Henry the Sixth's time the archbishop of Canterbury, and
other bishops, offered to the king a large supply if he would consent that all
laws against provisors, and especially the statute 16 Ric. II., might be
repealed, but that this motion was rejected. This account is incorrect in all
its branches. For, first, the application, which he probably means, was
made not by the bishops only, but by the unanimous consent of a provisional
synod assembled in 1439, 18 Hen. VI., that very synod which at the same
time refused to confirm and allow a papal bull which then was laid before
them. Next, the purport of it was not to procure a repeal of the statutes
against provisors, or that of Richard II. in particular; but to request that
the penalties thereof, which by forced construction were applied to all that
sued in the spiritual, and even in many temporal, courts of this realm might
be turned against the proper objects only: those who appealed to Rome, or to
any foreign jurisdictions; the tenor of the petition being, " that those pen
alties should be taken to extend only to those that commenced any suits or
procured any writs or public instruments at Rome, or elsewhere out of Eng
land; and that no one should be prosecuted upon that statute for any suit in
the spiritual courts or lay jurisdictions of this kingdom." Lastly, the
motion was so far from being rejected that the king promised to recommend
it to the next parliament, and in the meantime that no one should be molested
upon this account. And the clergy were so satisfied with their success that
they granted to the king a whole tenth upon this occasion. (0)
*ii4]
*And, indeed, so far was the archbishop, who presided in this
synod, from countenancing the usurped power of the pope in this
realm, that he was ever a firm opposer of it. And, particularly in the reign
of Henry the Fifth, he prevented the king's uncle from being then made a
cardinal and legate a la/ere(g) from the pope; upon the mere principle of its
being within the mischief of papal provisions, and derogatory from the lib
erties of the English church and nation. For, as he expressed himself to the
king in his letter upon that subject, ' ' he was bound to oppose it by his
ligeance, and also to quit himself to God and the church of this land, of
which God and the king had made him governor." This was not the lan
guage of a prelate addicted to the slavery of the see of Rome; but of one
who was indeed of principles so very opposite to the papal usurpations that
in the year preceding this synod, 17 Hen. VI., he refused to consecrate a
bishop of Ely that was nominated by pope Eugenius IV. A conduct quite
consonant to his former behavior, in 6 Hen. VI., when he refused to obey
(n) Dav. 96.
(o) Wilk. Condi. Mag. Brit. lit. 533.
(9) [In attendance.]
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the commands of pope Martin V., who had required him to exert his
endeavors to repeal the statute of pramunire,(" execrabile illud statutum," (10)
as the holy father phrases it;) which refusal so far exasperated the court of
Rome against him that at length the pope issued a bull to suspend him from
his office and authority, which the archbishop disregarded and appealed to a
general council. And so sensible were the nation of their primate's merit
that the lords spiritual and temporal, and also the Universit5r of Oxford,
wrote letters to the pope in his defence; and the house of commons addressed
the king to send an ambassador forthwith to his holiness on behalf of the
archbishop, who had incurred the displeasure of the pope for opposing the
excessive power of the court of Rome, (p)
*This, then, is the original meaning of the offence which we call [*ii5
preemunire, viz., introducing a foreign power into this land, and
creating imperium in imperio{\i) by paying that obedience to papal process
which constitutionally belonged to the king alone, long before the reforma
tion in the reign of Henry the Eighth, at which time the penalties of prezmunire were indeed extended to more papal abuses than before, as the kingdom
then entirely renounced the authority of the see of Rome, though not all
the corrupted doctrines of the Roman church. And therefore, by the several
statutes of 24 Hen. VIII. c. 12, and 25 Hen. VIII. c. 19 & 21,(12) to appeal
to Rome from any of the king's courts, which (though illegal before) had at
times been connived at, to sue to Rome for any license or dispensation, or to
obey any process from thence, are made liable to the pains of preemunire.
And, in order to restore to the king in effect the nomination of vacant bish
oprics, and yet keep up the established forms, it is enacted, by statute 25 Hen.
VIII. c. 20, that if the dean and chapter refuse to elect the person named by
the king, or any archbishop or bishop to confirm or consecrate him, they shall
fall within the penalties of the statutes of preemunire. Also, by statute 5
Eliz. c. 1, to refuse the oath of supremacy will incur the pains of preemunire;
and to defend the pope's jurisdiction in this realm is a preemunire for the first
offence, and high treason for the second. So too, by statute 13 Eliz. c. 2, to im
port any agnus Dei, (13) crosses, beads, or other superstitious things pretended
to be hallowed by the bishop of Rome, and tender the same to be used; or
to receive the same with such intent and not discover the offender; or if a
justice of the peace, knowing thereof, shall not within fourteen days declare
it to a privy counsellor, they all incur preemunire. (14) But importing or
selling mass-books, or other popish books, is, by statute 3 Jac. I. c. 5, § 25,
only liable to the penalty of forty shillings. Lastly, to contribute to the
maintenance of a Jesuit's college, or any popish seminary whatever, beyond
sea, or any person in the same, or to contribute to the maintenance of any
Jesuit or popish priest in England, is by statute 27 Eliz. c. 2 made liable to
the penalties of preemunire,
*Thus far the penalties of preemunire seem to have kept within [*n6
the proper bounds of their original institution, the depressing the
power of the pope: but, they being pains of no inconsiderable consequence,
it has been thought fit to apply the same to other heinous offences, some of
(p) See Wilk. Omcii. Map. Brit. vol. 111. pamim, [In be excused this digression,—if indeed it be a digres
many places,] and Dr. Buck's Life of Archbishop Chi- sion to show how contrary to the sentiments of so
chele. who was the prelate here spoken of. and the learned and pions a prelate, even In the days of
munificent founder of All Souls OoiIorp In Oxford, popery, those usurpations were which the statutes of
In vindication of whose memory the author hopes to priemunire and provisors were made to restrain.
(10) [To be forewarn erl, ("That execrable statute").]
(11) [A government within a government]
12) The Queen v. Millis, 10 Clark & Finelly's Rep. 534, 875 (1843).
13) [Lamb of God, which is apiece of white wax in a flat oval form, like a small cake,
stamped with the figure of a lamb, and consecrated by the Pope.]
(14) Repealed by statute 8 & 9 Vict. c. 59.—Stewart.
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which bear more and some less relation to this original offence, and some no
relation at all.
Thus, i. By the statute i & 2 Ph. and Mar. c. 8, to molest the possessors
of abbey lands granted by parliament to Henry the Eighth and Edward the
Sixth is a prcemunire. ( rs) 2. So likewise is the offence of acting as a broker
or agent in any usurious contract, when above ten per cent, interest is taken,
by statute 13 Eliz. c. 8.(16) 3. To obtain any stay of proceedings, other
than by arrest of judgment or writ of error, in any suit for a monopoly, is
likewise a prcemunire, by statute 21 Jac. I. c. 3. 4. To obtain an exclusive
patent for the sole making or importation of gunpowder or arms, or to hinder
others from importing them, is also a prcemunire, by two statutes; the one
16 Car. I. c. 21, the other 1 Jac. II. c. 8.(17) 5. On the abolition, by statute
12 Car. II. c. 24, of purveyance, (g) and the prerogative of pre-emption, or
taking any victual, beasts, or goods, for the king's use, at a stated price,
without consent of the proprietor, the exertion of any such power for the
future was declared to incur the penalties of prcemunire. 6. To assert mali
ciously and advisedly, by speaking or writing, that both or either house of
parliament have a legislative authority without the king, is declared a pramunire by statute 13 Car. II. c. 1. 7. By the habeas corpus(iS) act also, 31
Car. II. c, it is a prcemunire, and incapable of the king's pardon, besides
other heavy penalties, (r) to send any subject of this realm a prisoner into
parts beyond the seas. 8. By the statute 1 W. and M. st. 1, c. 8, persons of
eighteen years of age refusing to take the new oaths of allegiance, as well as
supremacy, upon tender by the proper magistrate, are subject to the
*i 17] penalties of a prcemunire, (19) and by statute 7 & 8 *W. III. c. 24, ser
geants, counsellors, proctors, attorneys, and all officers of courts prac
ticing without having taken the oaths of allegiance and supremacy and
subscribing the declaration against popery, are guilty of a prcemunire,
whether the oaths be tendered or no. 9. By the statute 6 Anne, c. 7, to
assert maliciously and directly, by preaching, teaching, or advised speaking,
that the then pretended prince of Wales, or any person other than according
to the acts of settlement and union, bath any right to the throne of these
kingdoms, or that the king and parliament cannot make laws to limit the
descent of the crown, such preaching, teaching, or advised speaking is a
prcemunire; as writing, printing, or publishing the same doctrines amounted,
we may remember, to high treason. 10. By statute 6 Anne, c. 23, if the
assembly of peers in Scotland, convened to elect their sixteen representatives
in the British parliament, shall presume to treat of any other matter save
only the election, they incur the penalties of a prcemunire. 11. The statute
6 Geo. I. c. 18 (enacted in the year after the infamous South-Sea project had
beggared half the nation) makes all unwarrantable undertakings by unlawful
subscriptions, then commonly known by the names of bubbles, subject to the
penalties of a prcemunire. (20) 12. The statute 12 Geo. III. c. 11 subjects
(9) See book I. page 287.
(r) See book i. p. 138. Book iii. page 137.
(15) [To be forewarned.]
(16) This act was made perpetual by the 39 Eliz. c. 18, ss. 30, 32; but, though not
expressly repealed, yet it seems to have virtually expired since the 12 Anne, st. 2, c. 16,
8. I.—Chitty.
(17) By the second section of 1 Jac. II. c. 8, the importation must be with the king's
license (except from Ireland, by the 46 Geo. III. c. 121).—ChiTTY.
Repealed by 6 Geo. I tf. c. 105.— STEWART.
(18) [That you have the body.]
(19) By the 31 Geo. I. c. 32, s. iS, it is enacted that no persons shall be summoned to
take the oath of supremacy, or make the declaration against transubstantiation, or be
prosecuted for not obeying the summons for that purpose. —Christian.
(20) By the 6 Geo. IV., the greater part of the provisions of this statute are repealed,
and illegal companies are left to be dealt with according to the common law.—ChiTTV.
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to the penalties of the statute of praemunire all such as knowingly and wil
fully solemnize, assist, or are present at any forbidden marriage of such
of the descendants of the body of king George II. as are by that act pro
hibited to contract matrimony without the consent of the crown, (s)
Having thus inquired into the nature and several species of praemunire, its
punishment may be gathered from the foregoing statutes, which are thus
shortly summed up by Sir Edward Coke:(/) "that from the conviction the
defendant shall be out of the king's protection, and his lands and tenements,
goods and chattels, forfeited to the king; and that his body shall
remain in prison at the king's pleasure; *or (as other authorities have [*i 18
it) during li/e:"{u) both which amount to the same thing; as the
king by his prerogative may any time remit the whole or any part of the
punishment, except in the case of transgressing the statute of habeas corpus.
These forfeitures here inflicted do not (by the way) bring this offence within
our former definition of felony, being inflicted by particular statutes and not?
by the common law. But so odious, Sir Edward Coke adds, was this offence
ofpraemunire that a man that was attainted of the same might have been slain
by any other man without danger of law; because it was provided by law(zf)
that any man might do to him as to the king's enemy; and any man may
lawfully kill an enemy. However, the position itself, that it is at any time
lawful to kill an enemy, is by no means tenable: it is only lawful, by the law
of nature and nations, to kill him in the heat of battle or for necessary selfdefence. And to obviate such savage and mistaken notions, (x) the statute
5 Eliz. c. 1 provides that it shall not be lawful to kill any person attainted in
a praemunire, any law, statute, opinion, or exposition of law to the contrary
notwithstanding. (21) But still such delinquent, though protected as a part
of the public from public wrongs, can bring no action for any private injury,
how atrocious soever, being so far out of the protection of the law that it will
not guard his civil rights nor remedy any grievance which he as an individual
may suffer. And no man, knowing him to be guilty, can with safety give
him comfort, aid, or relief. (_y) (22)

CHAPTER IX.
OF MISPRISIONS AND CONTEMPTS AFFECTING THE KING AND
GOVERNMENT.
*The fourth species of offences more immediately against the king [*i 19
and government are entitled misprisions and contempts.
Misprisions (a term derived from the old French mespris, a neglect or con
tempt) are, in the acceptation of our law, generally understood to be all such
high offences as are under the degree of capital, but nearly bordering there1) See book I. ch. 4.
(w) Stat. 25 Edw. ITT. st 5, c. 22.
() 1 Tnst. 129.
(x) Bm. Abr. tit. Corone, 196.
(u) 1 BulsL 199.
(y) 1 Hawk. P. C. 55.
(21) And although this statute has been repealed, by the act 9 & 10 Vict. c. 59, it can
scarcelybe suggested that a man convicted upon a prcemunire is wholly out of the pale
of the law. —KERR.
(22) The terrible penalties of a prcemunire are denounced by a great variety of statutes;
yet prosecutions upon a pr&munire are unheard of in our courts. There is only one
instance of such a prosecution in the State Trials, —in which case the penalties of a
pramunire were inflicted upon some persons for refusing to take the oath of allegiance
in the reign of Charles the Second. Harg. St. Tr. vol. ii. 463.—Christian.
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on:(i) and it is said that a misprision is contained in every treason and felony
whatsoever, and that, if the king so please, the offender may be proceeded
against for the misprision only. (a) And upon the same principle, while the
jurisdiction of the starchamber subsisted, it was held that the king might
remit a prosecution for treason, and cause the delinquent to be censured in
that court, merely for a high misdemeanor; as happened in the case of Roger,
earl of Rutland, in 43 Eliz., who was concerned in the earl of Essex's rebel
lion, (b) Misprisions are generally divided into two sorts: negative, which
consist in the concealment of something which ought to be revealed; and
positive, which consist in the commission of something which ought not to be
done.
*t2o]
*I. Of the first or negative kind, is what is called misprision of
treason; consisting in the bare knowledge and concealment of treason,
without any degree of assent thereto: for any assent makes the party a prin
cipal traitor; as indeed the concealment, which was construed aiding and
abetting, did at the common law: in like manner as the knowledge of a plot
against the state, and not revealing it, was a capital crime at Florence and
other states of Italy, (c) But it is now enacted, by the statute 1 & 2 Ph. and
M. c. 10, that a bare concealment of treason shall only be held a misprision.
This concealment becomes criminal if the party apprised of the treason does
not, as soon as conveniently may be, reveal it to some judge of assize or jus
tice of the peace, (d)(2) Butif there be any probable circumstances of assent,
as if one goes to a treasonable meeting, knowing beforehand that a conspiracy
is intended against the king; or, being in such company once by accident,
and having heard such treasonable conspiracy, meets the same company
again, and hears more of it, but conceals it; this is an implied assent in law,
and makes the concealer guilty of actual high treason, (e)
There is also one positive misprision of treason, created so by act of parlia
ment. The statute 13 Eliz. c. 2(3) enacts that those who forge foreign coin,
not current in this kingdom, their aiders, abettors, and procurers, shall all be
guilty of misprision of treason. For though the law would not put foreign
coin upon quite the same footing as our own; yet, if the circumstances of
trade concur, the falsifying of it may be attended with consequences almost
equally pernicious to the public: as the counterfeiting of Portugal money
would be at present; and therefore the law has made it an offence just below
(o) Year-book, 2 Ric. III. 10. Staundf. P. C. 87.
(c) Gulceiard Hist. b. 3 and 13.
Kelw. 71. 1 Hal. P. C. 37. 1 Hawk. P. C. 55, 56.
Id) 1 Hal. P. C. 372.
(f>) Hudson of the Court of Star chamber. MS. In
(e) 1 Hawk. P. C. 56.
Mus. Brit.
(1) " High misdemeanor better conveys this meaning, while the precision of our lanfuage is promoted by restricting ' misprision ' to neglect, and such it is believed is the
etter meaning." Bishop, J 216, p. 434.
(2) If any person or persons having knowledge of the commission of any treason shall
conceal, and not, as soon as may be, disclose and make known the same to the President
of the United States, or some one of the judges thereof, or to the president or governor
of a particular state, or some one of the judges orjustices thereof, such person or persons
on conviction, shall be adjudged guilty of misprision of treason, and shall be imprisoned
not exceeding seven years, and fined not exceeding one thousand dollars. Act of Confress, April 20. 1790, s. 2, 1 Story's Laws, 83. —Sharswood. See Rev. Stat. U. S. 1878,
5333- A bond, note or other promise given in consideration of compounding a prosecu
tion for treason, or in consideration of concealing treason or felony, is void. 2 Metcalf on
Contracts, Heard's ed. 261. Story on Conts., vol. I, ? 700, p. 676. As to peremptory
challenge of jurors in misprision of treason, see the Queen v. Gray, 6 Irish Law Rep.
259. 279(3) This ought to be 14 Eliz. c. 3; and the author has been led into the mistake by
implicitly copying Hawkins —Coleridge.
By statute 24 & 25 Vict. c. 99, the counterfeiting of gold or silver foreign coin in Eng
land or Ireland is declared to be a felony, and of coins other than gold or silver, a mis
demeanor.
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capital, and that is all. (4) For the punishment of misprision of treason is
loss of the profits of land during life, forfeiture of goods, and imprisonment
during life.(/)(5) Which total forfeiture of the goods was originally
inflicted while *the offence amounted to principal treason, and of [*i2i
course included in it a felony by the common law; and therefore is
no exception to the general rule laid down in a former chapter, (g) that
wherever an offence is punished by such total forfeiture it is felony at the
common law.
Misprision offelony is also the concealment of a felony which a man knows
but never assented to; for, if he assented, this makes him either principal or
accessary. (6) And the punishment of this, in a public officer, by the statute
Westm. 1, 3 Edw. I. c. 9, is imprisonment for a year and a day; in a com
mon person, imprisonment for a less discretionary time; and, in both, fine
and ransom at the king's pleasure: which pleasure of the king must be
observed, once for all, not to signify any extrajudicial will of the sovereign,
but such as is declared by his representatives, the judges in his courts of
justice; "voluntas regis in curia, non in camera ."(A)(7)
There is also another species of negative misprisions: namely, the conceal
ing of treasure-trove, which belongs to the king or his grantees by preroga
tive royal: the concealment of which was formerly punishable by death;(?)
but now only by fine and imprisonment. (J ) (8)
II. Misprisions which are merely positive are generally denominated con
tempts or high misdemeanors; of which
m 1 Hal. P. C. 374.
(<7) See pane 94.
(A) 2 HaL P. C. 375.

(f) Glanv. I. c 2.
(<) 3 Inst. 133.

(4) " Misprision of treason . . . being an appendage to the highest crime, was
anciently held to be at common-law treason; but now both it and misprision of felony are
misdemeanors. " 1 Bishop, J 717, p. 434. Queen v. Gray, 6 Irish Law Rep. 259, 279
(1884).
" Every treason includes a misprision of treason, and every felony a misprision of
felony, for which misprision, though only a misdemeanor, the person guilty of the higher
crime may nevertheless be proceeded against, 'if the king please.' " 1 Bishop, g 813,
p. 492" It is stated, moreover, to be an offence at common law for one who knows that felony
or treason has been committed, willingly to omit informing against the offender." Barb.
Cr. I,. 3 ed. vol. 2, *5i5, p. 1025. Bishop, vol. 2, \ 887, p. 516. Russell, vol. 1, *8o.
(5) But this is only in case of high treason. Misprision of a lower degree is punishable
only by fine and imprisonment. 1 Hale, 375. —Chitty.
(6) " Silently to observe the commission of a felony, without using any endeavor to appre
hend the offender, is misprision; for a man is bound to discover the crime of another to
a magistrate, with all possible expedition. But there must be knowledge merely without
any assent; for if a man assent to a felony he will be either principal or accessary."
Barb. Cr. L. 3 ed. vol. 1, *2i6, p. 375. Archbold's Crim. Pr. & PI. 8 ed. vol. 2, p. 1852.
" Bishop and Russell both lay it down that the failure to prosecute a felon, or discover
his offence to the magistrate, was indictable as a misprision." Bailey's Onus Probandi,
449 (1886). 1 Bishop's New Crim. Law, 8 ed. § 720, p. 435.
" It is sufficiently settled that legislators, the judges of our highest courts and of all
courts of record acting judicially, jurors, and probably such of the high officers of each
of the governments as are intrusted with responsible discretionary duties, are not liable
to an ordinary criminal process, like an indictment, for official doings, however corrupt."
1 Bishop, 5 462, p. 279.
" The House of Lords in trying impeachments is regarded as a court of criminal juris
diction, and not as a legislative body. It tries as a court the impeachment which is pre
sented by the Commons, as the most solemn grand inquest of the kingdom. The cause
is tried substantially as in other courts, and judgment is given of fine or imprisonment
as well as of disability." People i>. McKinney, 10 Mich. 54, 107 ( 1862).
(7) [" The will of the king in his court, not in his chamber. "] See Russell on Crimes,
9 Am. ed. vol. 1, *I94, note.
(8) See 2 Bishop, J 887, p. 516. 1 Russell on Crimes, *8o.
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1 . The first and principal is the maladministration of such high officers as
are in public trust and employment. This is usually punished by the method
of parliamentary impeachment;(9) wherein such penalties, short of death,
are inflicted, as to the wisdom of the peers shall seem proper; consisting
usually of banishment, imprisonment, fines, or perpetual disability.
*i22] Hitherto also may be referred the *offence of embezzling the public
money, called among the Romans peculatus, which the Julian law
punished with death in a magistrate, and with deportation, or banishment,
in a private person. (k) With us it is not a capital crime, but subjects the
committer of it to a discretionary fine and imprisonment. (10) Other mis
prisions are, in general, such contempts of the executive magistrate as
demonstrate themselves by some arrogant and undutiful behavior towards the
king and government. These are
2. Contempts against the king's prerogative. As, by refusing to assist him
for the good of the public, either in his councils, by advice, if called upon,
or in his wars, by personal service for defence of the realm, against a rebellion
or invasion. (/) Under which class may be ranked the neglecting to join the
posse comitatus, or power of the county, being thereunto required by the
sheriff or justices, according to the statute 2 Hen. V. c. 8, which is a duty
incumbent upon all that are fifteen years of age, under the degree of nobility
and able to travel.
1) Contempts against the prerogative may also be
by preferring the interests of a foreign potentate to those of their own, or
doing or receiving anything that may create an undue influence in favor of
such extrinsic power; as by taking a pension from any foreign prince with
out the consent of the king.(»)(i2) Or by disobeying the king's lawful
commands: whether by writs issuing out of his courts of justice, or by sum
mons to attend his privy council, or by letters from the king to a subject
commanding him to return from beyond seas, (for disobedience to which his
lands shall be seized till he does return, and himself afterwards punished,)
or by his writ of ne exeat regnum, or proclamation commanding the subject
to stay at home.(<?) Disobedience to any of these commands is a high mis
prision and contempt; and so, lastly, is disobedience to any act of parliament
where no particular penalty is assigned; for then it is punishable,
♦123] like the rest of *these contempts, by fine and imprisonment, at the
discretion of the king's courts of justice. (p)( 13)
(*) Inst. 4, 18. 9.
'() 1 Hawk. P. C. 59.
\m) Lamb. Elr. 315.

(n) .1 Inst 1M.

(9) "To subject the superior officers of government, upon whose uninterrupted pres
ence at the helm the safety of the state depends, to indictments for misconduct in office,
would be injurious to the body politic; and consequently in such cases impeachment is
the sole instrument of penal revision. This principle applies to the superior executive
officers of government so far as such officers are clothed with discretion, and are the
subjects of impeachment; to the legislature and clearly to the judges of all courts of
record, so far as concerns their judicial as distinguished from their ministerial acts."
Wharton Crim. Law, 10 ed. vol. 2, $ 1571, p. 450.
(10) See stat. 24 & 25 Vict. c. 96, ? 70, embezzlement by persons in the queen's service
or by the police is made felony, punishable by penal servitude, or imprisonment.
(11) Russell on Crimes, 9 Am. ed. vol. I *I39. Bailey's Onus Probandi, 450(1886!.
(12) " Entering into the service of any foreign state without the consent of the king,
( or contracting with it any other engagement which subjects the party to an influence or
control inconsistent with the allegiance due to our own sovereign, is. at common law, a
high misdemeanor and punishable accordingly." Russell on Crimes, 9 Am. ed. vol.
I *I36.
(13) Keller etal. v. The State, 11 Maryland 525, 5^6. " If a statute enjoin an acttobe
done, without pointing out any mode of punishment, an indictment will lie for disobey
ing the injunction of the legislature." Keller v. The State, 11 Md. 525, 536 (1857).
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3. Contempts and misprisions against the king's person and government
may be by speaking or writing against them, cursing or wishing him ill,
giving out scandalous stories concerning him, or doing any thing that may
tend to lessen him in the esteem of his subjects, may weaken his govern
ment, or may raise jealousies between him and his people. (14) It has been
also held an offence of this species to drink to the pious memory of a traitor;
or for a clergyman to absolve persons at the gallows who there persist in the
treasons for which they die; these being acts which impliedly encourage
rebellion. And for this species of contempt a man may not only be fined
and imprisoned, but suffer the piliory,(i5) or other infamous corporal pun
ishment;^) in like manner as in the ancient German empire such persons
as endeavored to sow sedition, and disturb the public tranquillity, were con
demned to become the objects of public notoriety and derision, by carrying
a dog upon their shoulders from one great town to another. The emperors
Otho I. and Frederick Barbarossa inflicted this punishment on noblemen of
the highest rank.(r)
4. Contempts against the king's title, not amounting to treason or pramunire, (16) are the denial of his right to the crown in common and unadvised
discourse; for, if it be by advisedly speaking, we have seen($) that it amounts
to a prcemunire. This heedless species of contempt is, however, punished
by our law with fine and imprisonment. Likewise, if any person shall in
any wise hold, affirm, or maintain that the common law of this realm, not
altered by parliament, ought not to direct the right of the crown of England;
this is a misdemeanor, by statute 13 Eliz. c. 1, and punishable with forfeiture
of goods and chattels. A contempt may also arise from refusing or neglect
ing to take the oaths appointed by statute for the better securing the
government, and yet *acting in a public office, place of trust, or [*i24
other capacity, for which the said oaths are required to betaken,
viz., those of allegiance, supremacy, and abjuration; which must be taken
within six calendar months after admission. The penalties for this contempt,
inflicted by statute 1 Geo. I. st. 2, c. 13, are very little, if any thing, short
of those of a pramunire; being an incapacity to hold the said offices, or any
other; to prosecute any suit; to be guardian or executor; to take any legacy
or deed of gift; and to vote at any election for members of parliament; and
(») See page 91.

( 14) To assert falsely that the king labors under the affliction of mental derangement
is criminal and an indictable offence. 3 D. & R. 464. 3 B. & C. 257, S. C. In Rex v.
Cobbett, E. T. 1805, Holt on Libel, 114, 115, 6 East, 583, where the defendant was con
victed of publishing a libel upon the administration of the Irish government and upon
the public conduct and character of the lord-lieutenant and lord-chancellor of Ireland,
lord Ellenborough, C. J., observed, " It is no new doctrine that if a publication be cal
culated to alienate the affections of the people, by bringing the government into disesteem, whether the expedient be by ridicule or obloquy, the person so conducting him
self is exposed to the inflictions of the law." See also Holt, Rep. 424. 14 How. St. Tr.
1095, S. C.
By the 60 Geo. III. c. 8, the offence of publishing seditious libels is further provided
against by empowering the court after verdict to seize upon all copies of the libel, etc. ;
and, by sect. 4, persons convicted of a second offence may be punished as in cases of
high misdemeanor, or by banishment for so long as the court may order. By sect. 5, per
sons not departing within thirty days after sentence of banishment may be conveyed out
of the kingdom; and, by sect. 6, persons banished found at large within the king's do
minions may be transported.— Chitty. See Russell on Crimes, vol. t, 336, 9 Am. ed.
(15) By 56 Geo. III. c. 12, the punishment of the pillory was abolished, excepting in
cases of perjury, and fine or imprisonment substituted in its place; and it is now alto
gether abolished, by I Vict. c. 23.—STEWART.
(16) [To be forewarned.]
Book IV.—7.
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after conviction the offender shall also forfeit 500/. to him or them that will
sue for the same. Members, on the foundation of any college in the two
universities, who by this statute are bound to take the oaths, must also
register a certificate thereof in the college-register within one month after;
otherwise, if the electors do not remove him, and elect another within twelve
months, or after, the king may nominate a person to succeed him by his
great seal or sign-manual. Besides thus taking the oaths for offices, any
two justices of the peace may by the same statute summon, and tender the
oaths to, any person whom they shall suspect to be disaffected; and every
person refusing the same, who is properly called a non-juror, shall be adjudged
a popish recusant convict, and subject to the same penalties that were men
tioned in a former chapter; (t ) which in the end may amount to the alterna
tive of abjuring the realm, or suffering death as a felon. (17)
5. Contempts against the king's palaces or courts ofjustice have been always
looked upon as high misprisions; and by the ancient law, before the conquest,
fighting in the king's palace, or before the king's judges, was punished with
death. (w)( 18) So too, in the old Gothic constitutions, there were many
places privileged by law, quibus major reverentia et securitas debetur, ut
templa et judicia, qua sancta habebantur, —arces et aula regis, —denique
locus quilibet prcesente ant adventante rege.(v\ici) And at pres*I25] ent, with us, by the statute *33 Hen. VIII. c. 12, malicious strik
ing in the king's palace, wherein his royal person resides, whereby
blood is drawn, is punishable by perpetual imprisonment, and fine at
the king's pleasure, and also with loss of the offender's right hand; the
solemn execution of which sentence is prescribed in the statute at length.
(20)
But striking in the king's superior courts of justice, in Westminster hall,
or at the assizes, is made still more penal than even in the king's palace.
The reason seems to be that those courts being anciently held in the king's
palace, and before the king himself, striking there included the former con
tempt against the king's palace, and something more, viz., the disturbance
of public justice. (21) For this reason, by the ancient common law before
(0 See page 55.
(u) 3 Inst. 140. LL. Alured. cap. 7 and 34.

(v) Stlemhook, dejure Qolh. I. 3, c. 3.

(17) By stat. 10 Geo. IV. c. 7, s. 24, any person assuming any ecclesiastical title estab
lished in England or Ireland shall forfeit 100/. for each offence; and, by stat 14 & 15
Vict. c. 60, briefs, rescripts, or letters-apostolical are declared unlawful and void. —
Stewart.
(18) Russell on Crimes, vol. 1, *io36. See also Bailey on Onus Probandi, 451 (1886).
(19) [To which a greater reverence and inviolability is due; as churches and courts of
justice, which were held sacred—the king's courts and castles—lastly, the place where the
king resides or to which he is approaching. ]
(20) Mr. Hargrave has given in the nth vol. of the State Trials, p. 16, an extract from
Stowe's Annals, containing a very curious account of the circumstances of the trial of Sir
Edmund Knevet, who was prosecuted upon this statute soon after it was enacted: "for
which offence he was not only judged to lose his hand, but also his body to remain in
prison, and the lands and goods at the king's pleasure. Then the said Sir Edmund
Knevet desired that the king, of his benigne grace, would pardon him of his right hand
and take the left; for (quoth he) if my right be spared, I may hereafter doe such good
service to his grace as shall please him to appoint. Of this submission and request the
justices forthwith informed the king, who of his goodness, considering the gentle
heart of the said Edmund, and the good report of lords and ladies, granted him par
don, that he should lose neither hand, land, nor goods, but should go free at liberty."
—Christian.
So much of the 33 Hen. VIII. c. 12 (part of s. 6 to s. 18) as relates to the punishment
of manslaughter and of malicious striking, by reason whereof blood shall be shed, is
repealed by 9 Geo. IV. c. 31. —Chitty.
(21) Russell on Crimes, vol. 1, *io37.
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the conquest, (a*) striking in the king's court of justice, or drawing a sword
therein, was a capital felony; and our modern law retains so much of the
ancient severity as only to exchange the loss of life for the loss of the offend
ing limb. Therefore a stroke or blow in such a court of justice, whether
blood be drawn or not, or even assaulting a judge sitting in the court by
drawing a weapon, without any blow struck, is punishable with the loss of
the right hand, imprisonment for life, and forfeiture of goods and chattels,
and of the profits of his lands during life.(.r)(22) A rescue also of a prisoner
from any of the said courts, without striking a blow, is punished with
perpetual imprisonment and forfeiture of goods, and of the profits of lands
during life,(j') being looked upon as an offence of the same nature with
the last; but only, as no blow is actually given, the amputation of the
hand is excused. (23) For the like reason, an affray or riot near the said
courts, but out of their actual view, is punished only with fine and imprison
ment. (2) (24)
*Not only such as are guilty of an actual violence, but of threaten- [*i26
ing or reproachful words to any judge sitting in the courts, are guilty
of a high misprision, and have been punished with large fines, imprisonment,
and corporal punishment. (a) And, even in the inferior courts of the king,
an affray or contemptuous behavior is punishable with a fine by the judges
there sitting, as by the steward in a court-leet, or the like.(£)(25)
Likewise all such as are guilty of any injurious treatment to those who are
immediately under the protection of a court of justice are punishable by fine
and imprisonment; as, if a man assaults or threatens his adversary for suing
him, a counsel or attorney for being employed against him, a juror for his
verdict, or a gaoler or other ministerial officer for keeping him in custody,
and properly executing his duty:(f) which offences, when they proceeded
further than bare threats, were punished in the Gothic constitutions with
exile and forfeiture of goods. (a?)
Lastly, to endeavor to dissuade a witness from giving evidence, to disclose
(w) LL. Irut, c. 6. LL. Canul. 66. LL. Alured. c. 7.
(x) Staund. P. C. 38. 3 Inst. 140, 141.
(V , 1 Hawk. P. C. 57.
(:) Cro. Car. 373.

(a) Ibid. 503.
(&) 1 Hawk. P. C. 58.
Ic) 3 Inst. 141, 142.
(d) Stiernhook, dejurc Qoth. 1. S, c. S.

(22) Russell on Crimes, vol. 1, *io37. " Not only is an assault made in the presence of
a court a contempt of it, and as such punishable summarily, but it is likewise indictable
as a crime against public justice—hence more aggravated than an ordinary assault. And
the aggravation is still greater if the assault is upon the judge himself." Bishop, vol. 2,
I 50, pp. 29, 30. Exparte Fernandez, 10 Com. Bench N. S. 3, 53 (1861).
(23) Russell on Crimes, vol. 1, *30i8.
(24) Lord Thanet and others were prosecuted by an information filed by the attorneygeneral for a riot at the trial of Arthur O'Connor and others for high treason under a
special commission at Maidstone. Two of the defendants were found guilty generally.
The three first counts charged {inter alia, [Among other things,] ) that the defendants did
riotously make an assault on one J. R., and did then and there beat, bruise, wound, and
ill treat the said J. R. in the presence of the commissioners. When the defendants were
brought up for judgment, lord Kenyon expressed doubts whether upon this information
the court was not bound to pronounce the judgment of amputation of the right hand,
etc., as required in a prosecution expressly for striking in a court of justice. In conse
quence of these doubts the attorney-general entered a nolle prosequi [To be unwilling to
proceed] upon the first three counts, and the court pronounced judgment of fine and
imprisonment as for a common riot. 1 East, P. C. 438.— Christian.
(25) " Though an assault in any of the king's inferior courts of justice would not sub
ject the offender to lose his hand; yet upon an indictment for such an assault, the cir
cumstances under which it was committed, would, doubtless, be considered as a matter
of great aggravation. And any affray or contemptuous behavior in these courts, is pun
ishable with a fine, by the judges there sitting."
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an examination before the privy council, or to advise a prisoner to stand
mute, (all of which are impediments of justice,) are high misprisions, and
contempts of the king's courts, and punishable by fine and imprisonment. (26)
And anciently it was held that if one of the grand jury disclosed to any
person indicted the evidence that appeared against him, he was thereby made
accessary to the offence, if felony, and in treason a principal. (27) And at
this day it is agreed that he is guilty of a high misprision,^) and liable to be
fined and imprisoned. C/X28)
(e) See Bar. 212. 27 Ass. pi. 44, {4, fol. 188.

(/) 1 Hawk. P. C. 69.

(26) The mere attempt to stifle evidence is also criminal, though the persuasion should
not succeed, on the principle, now fully established, that an incitement to commit any
crime is itself criminal. 6 East, 464. 2 East, 521, 522. 2 Stra. 904. 2 Leach, 925. As
to conspiring to prevent a witness from giving evidence, see 2 East, 362. Knowingly
making use of a false affidavit is indictable. 8 East, 364. 2 Stra. 1 144. —CHITTY. Bailey
on Onus Probandi, 452 (1886). Id. 451. "If one man threaten another, to deter him
from doing some lawful act, or to compel him to do some unlawful one, or with intent to
extort money from him, or obtain any other benefit (whether real or imaginary) to the
person who makes use of the threat; this has been always considered a misdemeanor at
common law. Thus, to threaten a plaintiff for suing a defendant, or a counsellor or attor
ney for being employed against any party in a suit, a juror for his verdict, or a jailor, or
other ministerial officer, for keeping a prisoner in custody and properly executing his
duty—are offences for which the party may be indicted and punished by fine and impris
onment." Archbold's Crim. Pr. & PI. 8 ed. vol. 2, p. 1316.
(27) "That the grand jury are under the control and direction of the court is estab
lished. ... It was formerly the custom to fine them for any refusal to comply with the
direction of the court; of which Hale says: ' But in my opinion fines set upon grand
inquests by justices of the peace, oyer and terminer, or gaol delivery for concealments or
non-presentments in any other manner, are not warrantable by law; and though the late
practice hath been for such justices to set fines arbitrarily, yea not only upon the petit
jury in criminal cases, if thev find not according to their directions, it weighs not much
with me.'" Proffatt on Jury Trials, \ 56, p. 88, (1877).
" It was held that the object of this secrecy was only to prevent the testimony produced
before them from being counteracted by subornation of perjury on the part of the persons
against whom true bills were found. The true reason is stated by Greenleaf on Evidence,
where he says ' One reason may be to prevent the escape of the party should he know
that proceedings were in train against him; another may be to secure freedom of delib
eration and opinion among the grand jurors, which would be impaired if the part taken
by each might be made known to the accused. ' " Proffatt on Jury Trials, 849^.76(1877).
"Formerly, if a grand-juror disclosed to a person accused the evidence before them in
his case, he became accessary to the crime if it was felony, and a principal, if it was
treason; and now it is a high misdemeanor." State v. Fassett, 16 Conn. 457, 469 (1844).
" So if a grand juror disclose to any party indicted, the evidence that appeared against
him before the grand jury, he is guilty of an indictable offence. There is one exception
to the inviolability of the secrecy of the grand jury room; that is, in case a witness before
that body should commit perjury." Bailey on Onus Probandi. 451 and note (1886).
(28) A few years ago. at York, a gentleman of the grand jury heard a witness swear in
court, upon the trial of a prisoner, directly contrary to the evidence which he had given
before the grand jury. He immediately communicated the circumstance to the judge,
who, upon consulting the judge of another court, was of opinion that public justice in
this case required that the evidence which the witness had given before the grand jury
should be disclosed; and the witness was committed for perjury, to be tried upon the
testimony of the gentlemen of the grand jury. It was held that the object of this con
cealment was only to prevent the testimony produced before them from being contra
dicted by subornation of perjury on the part of the persons against whom bills were
found. This is a privilege which may be waived by the crown. See p. 303, post [after].
—Christian. Little's Case, 25 Grattan (Va.) 921, 931 (1874). Also in Wharton's Crim.
Evidence, 9 ed. § 513, p. 4.50.
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CHAPTER X.
OF OFFENCES AGAINST PUBLIC JUSTICE.
*The order of our distribution will next lead us to take into con- [*i27
sideration such crimes and misdemeanors as more especially affect
the commonwealth, or public polity of the kingdom; which, however, as well
as those which are peculiarly pointed against the lives and security of private
subjects, are also offences against the king as the pater-familias(i) of the
nation, to whom it appertains, by his regal office, to protect the community,
and each individual therein, from every degree of injurious violence, by
executing those laws which the people themselves, in conjunction with him,
have enacted, or at least have consented to by an agreement either expressly
made in the persons of their representatives, or by a tacit and implied con
sent, presumed and proved by immemorial usage.
The species of crimes which we have now before us is subdivided into such
a number of inferior and subordinate classes that it would much exceed the
bounds of an elementary treatise, and be insupportably tedious to the reader,
were I to examine them all minutely or with any degree of critical accuracy.
I shall therefore confine myself principally to general definitions or descrip
tions of this great variety of offences, and to the punishments inflicted by law
for each particular offence, with now and then a few incidental observations;
referring the student, for more particulars, to other voluminous authors, who
have treated of these subjects with greater precision and more in detail than
is consistent with the plan of these commentaries.
The crimes and misdemeanors that more especially affect the
commonwealth may be divided into five species, viz., *offences [*i28
against public justice, against the public peace, against public trade,
against the public health, and against the public police or economy; of each
of which we will take a cursory view in their order.
First, then, of offences against public justice, some of which are felonious,
whose punishment may extend to death; others only misdemeanors. I shall
begin with those that are most penal, and descend gradually to such as are
of less malignity.
1. Embezzling or vacating records, or falsifying certain other proceedings
in a court of judicature, is a felonious offence against public justice. It is
enacted, by statute 8 Hen. VI. c. 12, that if any clerk or other person shall
wilfully take away, withdraw, or avoid any record or process in the superior
courts of justice in Westminster hall, by reason whereof the judgment shall
be reversed or not take effect, it shall be felony not only in the principal
actors, but also in their procurers and abettors. (2) And this may be tried
( 1) [The father of a family.]
(2) The 8 Hen. VI. c. 12, s. 3 is now repealed, by 7 & 8 Geo. IV. c. 27, by sect. 21, of
which it is enacted that " if any person shall steal, or shall for any fraudulent purpose
take from its place of deposit for the time-being, or from any person having the lawful
custody thereof, or shall unlawfully and maliciously obliterate, injure, or destroy, any
record, writ, return, panel, process, interrogatory, deposition, affidavit, rule, order, or
warrant of attorney, or any original document whatsoever, of or belonging to any court
of record, or relating to any matter civil or criminal begun, depending, or terminated in
any such court, or any bill, answer, interrogatory, deposition, affidavit, order, or decree,
or any original document whatsoever, of or belonging to any court of equity, or relating
to any cause or matter begun, depending, or terminated in any such court, every such
offender shall be guilty of a misdemeanor, and, being convicted thereof, shall be liable,
at the discretion of the court, to be transported beyond the seas for the term of seven
years, or to suffer such other punishment by fine or imprisonment, or by both, as the
court shall award; and it shall not in any indictment for such offence be necessary to
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either in the king's bench or common pleas by a jury de medietateXi)—half
officers of any of the superior courts, and the other half common jurors. (4)
Likewise, by statute 21 Jac. I. c. 26, to acknowledge any fine, recovery,
deed enrolled, statute, recognizance, bail, or judgment, in the name of
another person not privy to the same, is felony without benefit of clergy.
Which law extends only to proceedings in the courts themselves, but, by
statute 4 W. and M. c. 4, to personate any other persons (as bail) before any
judge of assize or other commissioner authorized to take bail in the country,
is also felony. (5) For no man's property would be safe if records might be
suppressed or falsified, or persons' names be falsely usurped in courts or
before their public officers.
2. To prevent abuses by the extensive power which the law is obliged to
repose in gaolers, it is enacted, by statute 14 Edw. III. c. 10, that if any
gaoler by too great duress of imprisonment makes any prisoner that
*i2q] he hath in ward *become an approver or an appellor against his will;
that is, as we shall see hereafter, to accuse and turn evidence against
some other person; it is felony in the gaoler. (6) For, as Sir Edward Coke
observes, (a) it is not lawful to induce or excite any man even to a just
accusation of another, much less to do it by duress of imprisonment; and
least of all by a gaoler, to whom the prisoner is committed for safe custody.
3. A third offence against public justice is, obstructing the execution of law
ful process. (7) This is at all times an offence of a very high and presumptuous
(a) 3 Inst. 91.
allege that the article in respect of which the offence is committed is the property of any
person, or that the same is of any value."—Chitty.
(3) [Of a moiety.]
(4) It is a high misprision in an officer to alter the enrollment of a memorial of an
annuity-deed without the sanction of the court. 3 Taunt. 543.
By the 5 Geo. IV. c. 20, s. 10, persons in the post-office embezzling or destroying par
liamentary proceedings, etc. sent by post will be guilty of a misdemeanor punishable
with fine and imprisonment. —Chitty.
But, by stat. 7 & 8 Geo. IV. c. 29, this statute, so far as it relates to this offence, is
repealed; and it is enacted, by s. 21 and 1 Vict. c. 90, s. 5, that stealing or maliciously
obliterating any record, writ, affidavit, or document belonging to any court of law or
equity shall be a misdemeanor punishable with transportation for seven years, or fine or
imprisonment, —and now with penal servitude, (16 & 17 Vict. c. 99;) and, by stat. 2 W.
IV. c. 34, ss. 9, 19, and I Vict c. 90, s. 5, where a person having been convicted of any
offence relating to the coin shall afterwards be indicted of any offence committed subse
quent to such conviction, any clerk or officer of the court where the offender was first
convicted, certifying a false copy of any indictment, knowing the same to be false, was
liable to be transported for fourteen nor less than seven years, or to be imprisoned for any
term not exceeding two years,—and now to penal servitude. By 1 & 2 \ ict. c. 94, s. 19,
any person employed in the public-record office who shall certify any writing as a true
copy, knowing the same to be false in any material part, or any person who shall coun
terfeit the signature of the assistant record-keeper or who shall counterfeit the seal of the
said office, on being convicted thereof, might be transported for life or for not less than
seven years, or be imprisoned for not more than four years. By 14 & 15 Vict. c. 99, s. 15,
if any officer under that act shall wilfully certify any document as being a true copy or
extract, knowing the same not to be so, he shall be guilty of a misdemeanor, and shall
be liable on conviction to imprisonment for any term not exceeding eighteen months.—
Stewart. See 24 & 25 Vict. c. 96, ? 30, and c. 98.
(5) See also 11 Geo. IV. and 1 W. IV. c. 66, s. II. And the false personation of voters
at elections is a misdemeanor. 6 & 7 Vict. c. 18, s. 33. — Stewart.
The merely personating bail before a judge at chambers, or acknowledging bail in a
false name, is only a misdemeanor, unless the bail are filed, (2 East, P. C. 109;) and put
ting in bail in the name of a person not in existence is not within the act. 1 Stra. 304.
The courts will not vacate the proceedings against the party personated until the offender
is convicted, (T. Jones, 64. 1 Ventr. 501. 3 Keb. 694. 1 Ld. Rayin. 445;) and a con
viction cannot take place until the bail-piece is filed. 2 Sid. 90. —Chitty.
(6) This act of Edw. is now repealed, by t',e 4 Geo. IV. c. 64, s. 1.—Chitty.
(7) The offence of resisting a public officer in the discharge of his duty is within the
jurisdiction of the court of general quarter sessions. State v. Bowen, 17 S. C. (Shand)
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nature; but more particularly so when it is an obstruction of an arrest upon
criminal process. And it hath been holden that the party opposing such arrest
becomes therebyparticeps criminis, (i ) that is, an accessary in felony and a prin
cipal in high treason. (6) (9 ) Formerly, one of the greatest obstructions to pubhe justice, both of the civil and criminal kind, was the multitude of pretended
privileged places where indigent persons assembled together to shelter them
selves from justice, (especially in London and Southwark,) under the pre
text of their having been ancient palaces of the crown, or the like:(f) all of
which sanctuaries for iniquity are now demolished, and the opposing of any
process therein is made highly penal, by the statutes 8 & 9 W. III. c. 27, 9
Geo. I. c. 28, and 11 Geo. I. c. 22, which enact that persons opposing the
execution of any process in such pretended privileged places within the bills
of mortality, or abusing any officer in his endeavors to execute his duty
therein, so that he receives bodily hurt, shall be guilty of felony, and trans
ported for seven years; and persons in disguise, joining in or abetting any
riot or tumult on such account, or opposing any process, or assaulting and
(b) 2 Hawk. P. C 121.
(c) Such as WhUe-Priart and Its environs, the

Savoy, and the Hint in Southwark.

58, 60. State v. Hailey, 2 Strobharts, S. C. 73, 76. The mere breach of a pound, is not
opposition or obstruction to an officer in the execution of his duty. Mayor el al. of Rome
v. Omburg, 22 Ga. 67, 69. As to whether a person fined for contempt of court may be
discharged by a certificate of bankruptcy, see Spalding v. State of New York, 4 How
ard's Rep. 21, 24. Spalding v. People, 7 N. Y. (Hill) 302 (1843). The escape of a person
lawfully arrested, by eluding the vigilance of his keepers, is an offence against public
justice, punishable by fine and imprisonment, such punishment not exceeding the pun
ishment from which he escaped. State v. Doud, 7 Conn. 384, 386. The breach of a
pound and liberating a cow confined therein, is no violation of an ordinance against
opposing and interrupting the marshal in executing an ordinance which required him
to take up and impound cattle strolling at large in the city. Mayor etc. v. Omburg, 22
Ga. 67, 69 ( 1857). One who violates an injunction restraining him from disposing of his
property to the prejudice of his creditors is guilt}- of a criminal contempt for which both
by modern statute and the common law he is liable to an indictment,—and, on convic
tion, to fine and imprisonment. Spalding v. State of N. Y.. 4 How. (U. S. ) 21, 24
(1846), affirming 7 Hill, 301, 302 (1843). No distinction in principle is drawn in
resisting an arrest between civil and criminal process. Queen v. Lantz, 19 Nova
Scotia Reports, 1, 4 (1886). An indictment will not lie Tor rescuing goods, taken
in execution, out of the possession of a constable; there being no assault on the con
stable. " When the execution has been levied, it is functus officio [Officially dead].
It has placed in the hands of the sheriff, and invested him with a property in the
goods, and has answered all the purposes for which it was intended. A trespass
committed upon it was therefore a private injury, and consequently an indictment
will not lie." State v. Sotherlen, S. C. Law Reports (Harper) 266 (1824). It is
an offence to resist an officer of the peace, even though he is making the arrest with
out a warrant, provided he has authority to arrest without warrant. State v. Bowen, 17
S. C. 58, 60 ^1881). " Any obstruction of le^al process, whether it be by active means
or the omission of a legal duty, is an indictable offence. But the indictment for this
offence must show what the process was; that it was legal, and in the hands of the proper
officer, and the mode of obstruction. Even a forcible resistance of an arrest may be
defended, if it does not appear that the arrest was lawful." State v. Hailey, 2 Strobhart
(S. C. Law) 73, 76 (1S47). Archbold, Crim. Pr. & PI. vol. 1, 940. Also Russell, vol. 1,
*56g. Bishop, Cr. L. vol. 1, \ 465, p. 286. Also see Malone's Crim. Briefs, 365 (1886).
(8) [An accomplice in the crime.]
(9) By the 25 Geo. II. c. 37, s. 9. attempting to rescue a person convicted of murder
whilst proceeding to execution is felony, and punishable with death. By the 43 Geo. III.
c. 58, s. 1, shooting at or levelling loaded firearms at a person and attempting to dis
charge the same, or stabbing or cutting with intent to obstruct, resist, or prevent the law
ful apprehension and detainer of the person so stabbing, etc., or the lawful apprehension
and detainer of his accomplice, is a felony without benefit of clergy. It seems the right
of the party to arrest should be proved to bring a party resisting within the meaning of
the act. 1 Stark, C. N. P. 246. If a cutting or wounding, etc., takes place in an attempt
to apprehend the prisoner, without a due notification of the warrant or authority by
which the person acts, it does not fall within the meaning of the act, as it is not a wilful
1523

129-130

OF PUBLIC WRONGS.

[Book IV

abusing any officer executing or for having executed the same, shall be felons
without benefit of clergy. (10)
4. An escape of a person arrested upon criminal process by eluding
the vigilance of his keepers before he is put in hold is also an offence
*i3o] against public justice, and the party himself *is punishable by fine
or imprisonment, (d) (11) But the officer permitting such escape,
either by negligence or connivance, is much more culpable than the prisoner;
the natural desire of liberty pleading strongly in his behalf, though he ought
in strictness of law to submit himself quietly to custody till cleared by the due
course of justice. Officers therefore who, after arrest, negligently permit a
felon to escape, are also punishable by fine:(<0 but voluntary escapes, by
consent and connivance of the officer, are a much more serious offence; for
it is generally agreed that such escapes amount to the same kind of offence,
and are punishable in the same degree, as the offence of which the prisoner
is guilty and for which he is in custody, whether treason , felony, or tres
pass. (12) And this, whether he were actually committed to gaol or only
(d) 2 Hawk. P. C. 122.

(e) 1 Hal. P. C. 600.

resistance of a lawful apprehension. 3 Camp. 68, per lord Ellenborough, C. J., at Maid
stone, Aug. 8, 1816.
By 9 Geo. IV. c. 31, s. 25, it is enacted that where any person shall be charged with
and convicted of, as a misdemeanor, any assault upon any person with intent to resist or
prevent the lawful apprehension or detainer of the party so assaulting, or of any other
person, for any offence for which he or they may be liable by law to be apprehended or
detained, the court may sentence the offender to be imprisoned, with or without hard
labor, for any term not exceeding two years, and may also fine the offender, and require
him to find sureties for keeping the peace. See 1 & 2 Geo. IV. c. 88, s. 2. 3 Geo. IV. c.
114. 1 Burn's J. 230, et seq. [And the following].
( 10) And, by stat. 9 Geo. IV. c. 31, s. 25, the preventing the apprehension of an offen
der is a misdemeanor, punishable with fine or imprisonment for two years.—Stewart.
See 24 & 25 Vict. c. 100, s. 48, concerning an assault upon an officer in the lawful dis
charge of his duty. See 1 Russell on Crimes, * 570.
(11) "A prisoner's own escape is only a misdemeanor, whatever the crime for which he
is imprisoned. But this doctrine does not include prison breach; it refers simply to his
mere walking away, as," says Hawkins, "if without any obstruction a prisoner go out of
the prison doors, being opened by the consent or negligence of the jailer, or otherwise
escape without using any kind of force or violence, he is guilty of a misdemeanor only,
but not of felony." Bishop, Cr. L. vol. 2, J 1103, p. 637.
The escape from prison of a person lawfully imprisoned for a breach of the peace, with
out breaking^ the prison, or any other actual violence, is, at common-law, an offence
against public justice, punishable by fine or imprisonment. State v. Doud, 7 Conn. * 385,
* 387 (1829). Archbold, Crim. Pr. & PI. vol. 2, 1862. "This offence is based upon the
bare neglect of a legal duty, and is the result of criminal negligence." Malone's Crim.
Briefs, p. 357 (1886.)
Russell on Crimes, 9 Am. ed. vol. r, *58i.
(12) By stat. 14 & 15 Vict. c. 100 s. 29, any rescue or escape of a person in lawful cus
tody on a criminal charge, is punishable with imprisonment and hard labor, in the dis
cretion of the court.
"An officer through whose negligence a prisoner in custody escapes, must answer for
the neglect as a crime." Bishop, vol. I, \ 316, p. 190. Id. vol. 1, \ 321, p. 192. Id. vol. 1, |
625, p. 383.
" But if an officer take a note, or other promise, of a prisoner sentenced to confine
ment as a punishment, in consideration of his being at large, and as a security for his
return into custody, it is void; the indulgence being a breach of duty, for which the
officer is indictable. A fortiori of an agreement to pay an officer, or other person, for
an entire escape, either from a mere arrest, or from confinement in prison." Metcalf on
Contracts, 2 ed. (Heard) 263.
" Whenever an officer having the custody of a prisoner charged with and guilty of a
capital offence, knowingly gives him his liberty with an intent to save him either from
his trial or execution, such officer is guilty of a voluntary escape; and therefore involved
in the guilt of the same crime of which the prisoner is guilty for which he is in custody."
Archbold, vol. 2, (1863). Russell on Crimes, vol. 1, *583.
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under a bare arrest, (f) But the officer cannot be thus punished till the
original delinquent hath actually received judgment, or been attainted, upon
verdict, confession, or outlawry, of the crime for which he was so committed
or arrested; otherwise it might happen that the officer might be punished for
treason or felony, and the person arrested and escaping might turn out to be
an innocent man. But, before the conviction of the principal party, the
officer thus neglecting his duty may be fined and imprisoned for a misde
meanor.^) (13)
5. Breach of prison by the offender himself, when committed for any cause,
was felony at the common law;(/*) or even conspiring to break it. (a") (14)
But this severity is mitigated by the statute de frangenlibus prisemam,(i5)
1 Edw. II., which enacts that no person shall have judgment of life or
member for breaking prison, unless committed for some capital offence. So
that to break prison and escape, when lawfully committed for any treason or
felony, remains still felony, as at the common law; and to break prison,
(whether it be the county-gaol, the stocks, or other usual place of security,)
when lawfully confined upon any other inferior charge, is still
♦punishable as a high misdemeanor by fine and imprisonment. (16) [*i3i
For the statute which ordains that such offence shall be no longer
capital never meant to exempt it entirely from every degree of punish
ment. (J) (17)
•
(/) 1 Hal. P. C. 590. 2 Hawk. P. C. 134.
(o) 1 Hal. P. C. 588. 589. * Hawk. P. C 134, 135.
(A) I Hal. P. C. 607.

«) Bract. I. 3, C.-9.
(/) 2 Hawk. P. C. 128.

(13) There must be an actual arrest, as well as a lawful arrest, to make an escape criminal
in an officer. 2 Hawk. c. 19, ss. 1, 2. It must also be for a criminal matter, (id. s. 3;)
and the imprisonment must be continuing at the time of the offence. Id. s. 4. 1 Russ.
531. 1 Hale, 594. In some cases it is an escape to suffer a prisoner to have greater lib
erty than can by law be allowed him; as, to admit him to bail against law, or to suffer
him to go beyond the limits of the prison, though he return. 2 Hawk. c. 19, s. 5. A
retaking will not excuse an escape. Id. s. 13.
Private individuals who have persons lawfully in their custody are guilty of an escape
if they suffer them illegally to depart, ( I Hale, 595O but they may protect themselves
from liability by delivering over their prisoner to some legal and proper officer. 1 Hale,
594. 595- A private person thus guilty of an escape, the punishment is fine, or imprison
ment, or both. 2 Hawk. c. 20, s. 6.
By the 52 Geo. III. c. 156, persons aiding the escape of prisoners of war are guilty of
felony and liable to transportation. It has been held that the offence of aiding a prisoner
of war to escape is not complete if such prisoner is acting in concert with those under
whose charge he is, merely to detect the defendant, and has no intention to escape. Russ.
& R. C. C. 196.—Chitty.
(14) " Where a party effects his own escape by force, the offence is usually called prison
breaking; and such breach of prison, or even the conspiring to break it, was felony at
the common law, for whatever cause, criminal or civil, the party was lawfully imprisoned.
. . . Thus, though to break prison and escape, when lawfully committed for any treason
or felony, remains still in England, felony as at common law; to break prison when law
fully confined upon any other iuferior charge is punishable only as a high misdemeanor,
by fine and imprisonment." Archbold, Crim. Pr. & PI. vol. 2 (1868). Russell on Crimes,
vol. 1, *592. See Bishop, Cr. L. vol. 2, \ 1076, p. 625.
(15) [Concerning those breaking prison.]
f 16) Russell on Crimes, supra.
( 17 ) An actual breaking is the gist of this offence, and must be stated in the indictment
It must also appear that the party was lawfully in prison, and for a crime involving judg
ment of life or member: it is not enough to allege that he "feloniously broke prison."
2 -Inst. 591. 1 Russell, 381. If lawfully committed, a party breaking prison is within
the statute, although he may be innocent: as if committed by a magistrate upon strong
suspicion. 2 Inst. 590. 1 Hale, P. C. 610. 1 Russell, 378. To constitute a felonious
prison-breach, the party must be committed for a crime which is capital at the time of the
breaking. 1 Russell, 379, Cole's case. Plowd. Comm. 401. A constructive breaking is
not sufficient: therefore, if a person goes out of prison without obstruction, as by a door
being left open, it is only a misdemeanor. 1 Hale, P. C. 611. An actual intent to break
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6. Rescue is the forcibly and knowingly freeing another from an arrest or
imprisonment; (18) and it is generally the same offence in the stranger so
rescuing as it would have been in a gaoler to have voluntarily permitted an
escape. (19) A rescue, therefore, of one apprehended for felony, is felony; for
treason, treason; and for a misdemeanor, a misdemeanor also. (20) But here
likewise, as upon voluntary escapes, the principal must first be attainted or
receive judgment before the rescuer can be punished, and for the same reason;
because, perhaps, in fact it may turn out that there has been no offence com
mitted.^) (21) By statute 11 Geo. II. c. 26, and 24 Geo. II. c. 40, if five or
more persons assemble to rescue any retailers of spirituous liquors, or to
assault the informers against them, it is felony, and subject to transportation
for seven years. By the statute 16 Geo. II. c. 31, to convey to any prisoner
in custody for treason or felony any arms, instruments of escape or disguise,
without the knowledge of the gaoler, though no escape be attempted, 'or any
way to assist such prisoner to attempt an escape, though no escape be actually
made, is felony, and subjects the offender to transportation for seven years;
or if the prisoner be in custody for petit larceny or other inferior offence, or
charged with a debt of 100/., it is then a misdemeanor, punishable with fine
and imprisonment. (22) And, by several special statutes, (/) to rescue, or
attempt to rescue, any person committed for the offences enumerated in those
acts, is felony without benefit of clergy; and to rescue, or attempt to rescue,
the body of a felon executed for murder, is single felony, and subject to trans
portation for seven years. Nay, even if any person be charged with any of
(0 6 Oep. I.e. 23, (Transportation). 9Geo.T. c. 22.
(Black Act) 8 Geo. II. c. 20. (Destroying turnpikes,

III. c. 143, s. 11.) Jo Geo. II. c. 37. (Murder.) 27
Geo. II. c. 15. (Black Act)

is not necessary. The statute extends to a prison in law as well as to a prison in fact 2
Inst 589. " Prison-breach or rescue is a common-law felony, if the prisoner breaking
prison, or rescued, is a convicted felon; and it is punishable at common law by imprison
ment, and. under 19 Geo. III. c. 74, § 4, by three times whipping. Throwing down loose
bricks at the top of a prison-wall, placed there to impede escape and give alarm, is prisonbreach, though they were thrown down by accident." Rex v. Haswell, R. & R. C. C.
458.—Chitty.
(18) Bishop, Cr. L. vol. 2, \ 1065, p. 621.
(19) Barb. Cr. L. t, *37, p. 45. "To rescue a prisoner, oreffect hisescape, is to become
accessary to his guilt." State v. Howard, 6 Conn. '476 ( 1827).
(20) Bishop, Cr. L. 2, \ 1090, p. 630.
(21) By 1 & 2 Geo. IV. c. 9S, (entitled an "Act to amend the Law of Rescue,") s. I,
rescuing persons charged with felony is punishable with seven years' transportation, or
imprisonment for not less than one year and not more than three years. And, by s. I,
assaulting any lawful officer, to prevent the apprehension or detainer of persons charged
with felony, is punishable with two years' imprisonment, in addition to other pains and
penalties incurred. Vide [See] also 5 Geo. IV. c. 84, \ 22. This section is repealed by
9 Geo. IV. c. 31, which, by section 25, provides a punishment for these offences. Viae
post [Vide after], 217.
By 9 Geo. IV. c. 4, s. 13, (entitled the Mutiny Act,) persons under sentence of death
by court-martial, having obtained a conditional pardon, escaping out of custody, and all
parties aiding such escape, are punishable as felons. See Rex v. Stanley, R & R. C. C.
43?.—Chitty.
(22) On an indictment under this act, the offence of delivering instruments of escape
to a prisoner has been held to be complete though the prisoner had been pardoned of the
offence of which he was convicted, on condition of transportation; and a party may be
convicted though there is no evidence that he knew of what offence the prisoner had
been convicted. Rex v. Shaw, R. & R C C. 526. This act applies only to cases of
attempt, (Tilley's case, 2 Leach. 662;) and a case where the commitment is on suspicion
only is not within it. Greenif's case, 1 Leach, 36;. This act appears virtually to be
repealed by 4 Geo. IV. c. 64, s. 43, which makes delivering instruments of escape to any
prisoner, whether he actually escape or not, a felony punishable by fourteen years' trans
portation.—Chitty.
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the offences against the black-act, 9 Geo. I. c. 22, and being required, by order
of the privy council, to surrender himself, neglects so to do for forty days, both
he and all that knowingly conceal, aid, abet, or succor him, are felons without
benefit of clergy. (23)
♦7. Another capital offence against public justice is the returning
[132
from transportation, or being seen at large in Great Britain before the
expiration of the term for which the offender was ordered to be transported,
or had agreed to transport himself. This is made felony without benefit of
clergy in all cases, by statutes 4 Geo. I. c. 11,6 Geo. I. c. 23, 16 Geo. II.
c. 15, and 8 Geo. III. c. 15, as is also the assisting them to escape from such
as are conveying them to the port of transportation. (24)
8. An eighth is that ot taking a reward under pretence of helping the
owner to his stolen goods. (25) This was a contrivance carried to a great
length of villainy in the beginning of the reign of George the First; the
confederates of the felons thus disposing of stolen goods, at a cheap rate, to
the owners themselves, and thereby stifling all further inquiry. The famous
Jonathan Wild had under him a well-disciplined corps of thieves, who
brought in all their spoils to him, and he kept a sort of public office for
restoring them to the owners at half-price. (26) To prevent which audacious
practice, to the ruin and in defiance of public justice, it was enacted, by
statute 4 Geo. I. c. 11, that whoever shall take a reward under the pretence
of helping any one to stolen goods shall suffer as the felon who stole them,
unless he causes such principal felon to be apprehended and brought to trial,
and also gives evidence against them. Wild, still continuing in his old
practice, was upon this statute at last convicted and executed. (m) (27)
(m) See Its*. 6 Geo. I. c. 23, s. 9.
(23) The law on this subject is now much altered by the acts of 1 & 2 Geo. IV. c. 88, 4
Geo. IV. c. 54, 5 1, 5 Geo. IV. c. 84, and 14 & 15 Vict. c. 100, ? 29.
(24) These provisions are virtually repealed by the 5 Geo. IV. c. 84, which revives and
consolidates into one act the laws relative to the transportation of offenders. By the
22d section it is enacted that if any offender, sentenced or ordered to be transported or
banished, or having agreed to transport or banish himself, shall be afterwards found at
large, without lawful excuse, before the expiration of the term of transportation or ban
ishment, he shall suffer death without benefit of clergy. By sect. 84, the act is not to
extend to persons banished, under the 60 Geo. III. and I Geo. IV. c. 8, for blasphemous
and seditious libels. If the prisoner can show such circumstances of poverty or sickness
which amount to an absolute impossibility to transport himself or leave the kingdom, he
will not be within the act. I Leach. 396. By the 22d sect, of 5 Geo. IV. c. 84, a reward
of 20/. is given for prosecuting an offender against the act to conviction. —Chitty.
But these statutes are repealed by stat. 4 & 5 W. IV. c. 67, by which this offence is pun
ishable with transportation for life, and previous imprisonment for any term not exceed
ing four years; and now penal servitude may be substituted.—Stewart.
(25) Where a stranger enters into an arrangement with a person whom he knows has
stolen goods, and invites an interview with the owner, for the purpose of securing the
return of the goods, under color of an agency, but in reality to make a profit out of the
theft, he is within the statute against receiving stolen goods. Per Cowan, J. The People
v. Wiley, 3 Hill's Rep. (N. Y. ) 194, 205.
Bank notes are not " goods and chattels." A person receiving them cannot be indicted
under the statute making it a misdemeanor to receive stolen " goods and chattels." The
State v. Calvin, 2 N. J. 207, 208 (Z.). Neff v. Clute, 12 Barbour's (N. Y. ) Rep. 466, 469.
(26) The prisoner was first indicted on the 10 & 11 Wm. III. c. 23, for privately stealing
a box of lace in a shop, and acquitted, upon its appearing from the testimony of one
Kelly, who had actually stolen the box, and who was admitted as a witness for the
crown that the prisoner was not in the shop at the time, but only waited at the corner
of the street to receive the goods; but immediately upon his acquittal he was again tried
and convicted, on the 4 Geo. I. c. 11, s. 4, for receiving ten guineas from the owner of
the shop as a reward for helping her to the box of lace so stolen by Kelly; and Kelly
was again examined as a witness on the part of the crown on this indictment. (2)
Russell on Crimes, 2, '575.
(27) In Rex v. Ledbitter, R. & R. C. C. 76, a police officer was indicted, under 4 Geo.
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9. Receiving of stolen goods, knowing them to be stolen, is also a high
misdemeanor and affront to public justice. We have seen in a former
chapter(w) that this offence, which is only a misdemeanor at common law,
by the statute 3 & 4 W. and M. c. 9, and 5 Anne, c. 31, makes the offender
accessary to the theft and felony. But because the accessary cannot in
general be tried, unless with the principal or after the principal is convicted,
the receivers by that means frequently eluded justice. To remedy which, it
is enacted, by statute 1 Anne, c. 9, and 5 Anne, c. 31, that such receivers
may still be prosecuted for a misdemeanor, and punished by fine and
♦133] imprisonment, *though the principal felon be not before taken, so as
to be prosecuted and convicted. (28) And, in case of receiving stolen
lead, iron, and certain other metals, such offence is, by statute 29 Geo. II.
c. 30, punishable by transportation for fourteen years, (o) So that now the
prosecutor has two methods in his choice: either to punish the receivers for
the misdemeanor immediately, before the thief is taken, (p) or to wait till
the felon is convicted, and then punish them as accessaries to the felony,
But it is provided, by the same statutes, that he shall only make use of one,
and not both, of these methods of punishment. By the same statute, also,
29 Geo. II. c. 30, persons having lead, iron, and other metals in their custody,
and not giving a satisfactory account how they came by the same, are guilty
of a misdemeanor, and punishable by fine or imprisonment. And, by statute
10 Geo. III. c. 48, all knowing receivers of stolen plate or jewels, taken by
robbery on the highway, or when a burglary accompanies the stealing, may
be tried as well before as after the conviction of the principal, and whether
he be in or out of custody, and, if convicted, shall be adjudged guilty of
felony, and transported for fourteen years. (29)
10. Of a nature somewhat similar to the two last is the offence of theft bote,
which is where the party robbed not only knows the felon, but also takes
his goods again, or other amends, upon agreement not to prose*i34] cute. (30) *This is frequently called compounding of felony, and
formerly was held to make a man an accessary; but it is now pun(n) See pane 38.
(o) See also stat. 2 Geo. III. c. 28, s. 12, for the puniahment of receivers of goods stolen by bumboats,

etc.. In the Thames,
(p) Foster, 37a.

I. c. ii, \ 4, for taking money under the pretence of helping a person to goods stolen
from him, and convicted of felony, though the officer had no knowledge of the felon,
and though he possessed no power to apprehend the felon, and though the property was
never restored and the officer had no power to restore it.
By statute 24 & 25 Vict. c. 96, sec. 101, it is enacted: " That whosoever shall corruptly
take any money or reward directly or indirectly upon pretence or upon account of help
ing any person to any chattel, money, valuable security whatsoever " which has been
stolen, embezzled, etc., shall be guilty of felonv, unless due diligence has been used in
bringing the offender to trial for the same; and by sec. 102: Whosoever shall publicly adver
tise a reward for the return of any property whatsoever which shall have been stolen or
lost, and shall in such advertisement use any words purporting that no questions will be
asked or . . . that a reward will be given or paid for any property which shall have
been stolen or lost without seizing or making any inquiry after the person producing
such property, or shall promise or offer in any public advertisement to return to any
pawnbroker or other person who may have bought or advanced money by way of loan
upon any property stolen or lost, the money so paid or advanced or any other sum of
money or reward for the return of such property, or shall print or publish any such
advertisement, shall forfeit the sum of fifty pounds for every such offence to any person
who shall sue for the same by action of debt, to be recovered with full costs of suit."
People v. Wiley, 3 Hill (N. Y. ) 194, 205 (1S42V
(29) See stat. 24 & 25 Vict. c. 96, which punishes such offences with penal servitude or
imprisonment, and if the criminal be male, with or without whipping.
(30) Bishop, Cr. h. i, J 710, p. 429. Barb. Cr. h. vol. 1, *2i6.
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ished only with fine and imprisonment, (q) (31) This perversion of justice,
in the old Gothic constitutions, was liable to the most severe and infamous
punishment. And the Salic law, " latroni cum similem kabuit, qui furtunt
celare vellet, et occulte sine judice compositionem ejus admittere."^(^)(32) By
statute 25 Geo. II. c. 36, even to advertise a reward for the return of things
stolen, with no questions asked, or words to the same purport, subjects the
advertiser and the printer to a forfeiture of 50/. each.
11. Common barretry is the offence of frequently exciting and stirring up
suits and quarrels between his majesty's subjects, either at law or other
wise, (s) (33) The punishment for this offence in a common person is by
fine and imprisonment; but if the offender (as is too frequently the case)
belongs to the profession of the law, a barretor who is thus able as well as
willing to do mischief ought also to be disabled from practicing for the
future. (0 And indeed it is enacted, by statute 12 Geo. I. c. 29, that if any
one who hath been convicted of forgery, perjury, subornation of perjury, or
common barretry, shall practice as an attorney, solicitor, or agent, in any
suit, the court, upon complaint, shall examine it in a summary way, and, if
proved, shall direct the offender to be transported for seven years. Here
unto may also be referred another offence of equal malignity and audacious
ness, that of suing another in the name of a fictitious plaintiff ; either one
not in being at all, or one who is ignorant of the suit. This offence, if
committed in any of the king's superior courts, is left, as a high contempt,
to be punished at their discretion. But in courts of a lower degree, where
the crime is equally pernicious but the authority of the judges not equally
extensive, it is directed, by statute 8 Eliz. c. 2, to be punished by six months'
imprisonment, and treble damages to the party injured. (34)
(o) 1 Hawk. P. C. 125.
(r) Stlernh. dejure Goth. I. 8, 0. 6.

«) 1 Hawk. P. C. 248.
0 Ibid. 244.

" Compounding a crime is committed by agreeing not to prosecute it, when the party
so agreeing knows it to have been committed."
Wharton, Cr. L. vol. 2, J 1559, p. 440:
"The agreement not to prosecute constitutes the offence; and if a person, from whom
goods are stolen, take them, or other amends, on such agreement, the offence is com
plete, notwithstanding he may be afterwards compelled, by process, to prosecute. The
bargain and acceptance of the reward makes the offence, if the party forbears to prose
cute, until coerced by process. But the barely taking agaiu one's own goods which have
been stolen is no offence at all, unless some favor be shown to the thief."
Archbold, Crim. Pr. & PI. 2, p. 1852.
" The burden requires proof of the felony as upon an indictment therefor, and that the
defendant received money or money's worth from the thief to forbear a prosecution, or
cease one already commenced."
Bailey on Onus Probandi, 454 (1886). Russell on Crimes, 1, *rg4.
(31) Watson v. The State, 29 Ark. 299, 302 (1874). Forshner v. Whitcomb, 44 N. H.
14, 16 (1862).
(32) [" Consider him who would conceal a theft and secretly receive a compensation for
it, without the knowledge of the judge, in the same light as the thief."]
(33) Bishop Cr. L. ? 541, p. 333; 2, § 64, p. 36. Malone's Crim. Brief, 344 (1886).
Disturbing the peace, making false inventions, propagating evil reports and calumnies,
and spreading false and groundless rumors, whereby discord and disquiet may ensue
amongst neighbors, may properly be ranked under the head Barretry. 1 Inst. 368. 1
Hawk. P. C. 243. See I Hale. P. C. c. 27, Bac. Abr. Barretry, 1 Russell, 185, on this
subject. See also the Case of Barretry, 8 Co. Rep. 36, b. No one can be convicted for a
single act of barretry; for every indictment for that offence must charge the defendant
with being a common barretor. In a late case in the King's Bench, where an attorney,
without any corrupt or unworthy motives, prepared a special case in order to take the
opinion of the court upon the will of a testator, and suggested several facts which had
no foundation, he was held to be guilty of a contempt and fined 30/. In re Elsam, 5 D.
and R. 389; 3 B. & C. 597.—Chitty.
(34) Russell on Crimes, 1, *267.
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12. Maintenance is an offence that bears a near relation to the
former, being an officious intermeddling in a suit that *no way
belongs to one, by maintaining or assisting either party, with money
or otherwise, to prosecute or defend it;(w)(35) a practice that was greatly
encouraged by the first introduction of uses, (w) This is an offence against
public justice, as it keeps alive strife and contention, and perverts the reme
dial process of the law into an engine of oppression. And therefore, by the
Roman law, it was a species of the crimen /a/si($6) to enter into any con
federacy, or do any act, to support another's lawsuit, by money, witnesses,
or patronage, (x) A man may, however, maintain the suit of his near
kinsman, servant, or poor neighbor, out of charity and compassion, with
impunity. (37) Otherwise, the punishment by common law is fine and
♦135]

(u) 1 Hawk. P. C. 249.
(w) Dr. & St. 20S.

(x) ¥J. 48, 10, 20.

(35) "The purchase of the debt due t6 the Morris Canal and Banking Company from
the Long Island Railroad Company, by the plaintiff, did not involve the offence of either
maintenance or champerty. It was a purchase of the whole demand, and the purchaser
brought this suit not to support or maintain the title of another, but to support and
maintain his own title. The plaintiff entered into no agreement to maintain or assist
another with money or otherwise, to prosecute or defend a suit in which he had no
interest; nor did he enter into an agreement to carry on a suit at his own expense, in
consideration of having a part of the matter sued for." Hoyt v. Thompson, 5 N. Y. 320,
347 (1851).
Gruber v. Baker, 20 Nevada, 453, 484 (1890). Quigley v. Thompson, 53 Ind. 317, 320
(1876). Thompson v. Marshall, 36 Ala. 504, 512 ( i860). Rives et al. v. Weaver Adm'r,
36 Miss. 374, 383 (1858). Thalimer v. Brinkerhoff, 20 Johns. (N. Y.) 384, 399 (1823).
Manning v. Sprague, 148 Mass. [8, 20 (1888).
"Contracts for the maintenance of suits are void; maintenance being an indictable
offence. So of contracts involving champerty, embracery, and the buying of pretended
titles." Metcalf on Contracts, 2 ed. (Heard) *228, p. 265.
A party acting in good faith, may lawfully employ an unprofessional agent, to aid and
assist in conducting a suit, in like manner as he may employ an agent in any other lawful
business. In this case Sherley executed a bond to Riggs on good consideration, binding
himself to attend to the defence of a suit prosecuted against Riggs, and to pay all damages
and costs that might be recovered. It was insisted this bond was void for maintenance,
but the court held otherwise. Sherley v. Riggs, n Humph. (Tenn.) 53, 54 (1850).
" It signifies a malicious, or, at least, an officious interference in a pursuit, in which
the party has no interest to assist, either with monev or advice, to prosecute or defend
the action." Nichols v. Bunting, 3 Hawks. (N. C.) 86, 88 (1824).
Russell on Crimes, 1, *254:
Purchasing negotiable notes and suing on them does not constitute maintenance.
Bragg v. Raymond, 65 Mass. 274, 276 (18531.
See Bradlaugh v. Newdegate, Law Reports, 11. Q. B. D. T, 5 (1883) for definitions of
maintenance by several writers, and a general treatment of the subject.
" But if the party has any interest in the thing in dispute, or has a fair and reasonable
ground for thinking that he has rights in common with other parties, he may lawfully
enter into an agreement with them for the prosecution or defence of those rights."
Addison on Contracts, vol. 2, *i 139.
A. gave B. an instrument in writing, stating that he had received from B. a deed for
land, for which he was to pay B. I50, if he would take that sum, before any decision was
made, as to the right of the land; but, if B. would wait until A. could procure a decision,
according to law, so that he, A., would recover the land from the tenant in possession, he
then promised to pay $100. Held, this contract was not subject to the imputation of
maintenance, and that a recovery could be had thereon. Nichols v. Bunting, 3 No. Car.
(Hawks.) 86, 88.
It is not maintenance for a defendant in a suit, having a common interest with other
defendants, to purchase from them their interest in the property in litigation, with " the
hires, rents and damages" which may accrue in the suit, he assuming their liability for
costs, etc. Thompson v. Marshall, 36 Ala. 504, 512.
(36) [Forgery.]
(37) " So, also, if money be advanced from motives of friendship and chanty, and not
of speculation, to a poor person, to enable him to prosecute a suit, it is not maintenance.
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imprisonment,
and, by the statute 32 Hen. VIII. c. 9, a forfeiture of ten
pounds.
13. Champerty, campi-partitio, is a species of maintenance, and punished
in the same manner;^) being a bargain with a plaintiff or defendant, campum partire, to divide the laud or other matter sued for between them, if they
prevail at law: (38) whereupon the champertor is to carry on the party's suit
(y) 1 Hawk. P. C. 255.

(«) Ibid. 257.

The same rule also holds where the person advancing money has any supposed interest
in the subject-matter of the suit, independent of his advance, whether such interest be great
or small, certain or uncertain, vested or contingent; the sole object of the rule as to
champerty and maintenance being to prevent entire strangers from fomenting litigation
by officious assistance. If, therefore, there be any privity of interest growing out of pe
culiar relations of trust or confidence between the parties, independent of the assistance
rendered to carry on the suit,—as if they stand in relation of landlord and tenant, father
and son, master and servant, husband and wife,—mere assistance by money or services
would not amount to maintenance. And this rule would also embrace the relation of
attorney and client, if there were no ingredient of champerty to poison the contract."
Story on Contracts, 5 ed. vol. 1, \ 711, p. 689. Set Stotsenburg, Adm'rs-. Marks, 79 Ind.
193, 196 (1881).
(38) Duke v. Harper, 66 Mo. 51, 56 (1877). Douglass v. Wood's Lessee, 1 Swan.
(Tenn.) 393, 394 (1852). An agreement between abank and its attorney that the attor
ney shall prosecute all the bank's suits for 5 per cent of the amount recovered, and be
allowed onlv his expenses where there is no recovery, is champertous and void. " Main
tenance and champerty, if we are to judge from the manner in which they are usually
introduced in connection with this subject, are deemed illegal, not from the consideration
that all the expenses of the litigation are to be borne by a stranger, but in reference to
the evils resulting from officious intermeddling, and upholding another's litigation by
personal services as well as money." "It is true that some of the elementary books, in
defining champerty, say that ' the champertor is to carry on the suit at his own expense, ' ' '
as 4 Bl. Com. 135. Chit. Con. (5 Atner. ed.) 675. Other books of equal authority omit
this part of the definition of champerty; as 1 Hawk. c. 84, \ 1. Co. Lit 368 b. Lathrop
v. Amherst Bank, 50 Mass. 489. 492 1 1845).
" A contract to involve the objection of champerty must be made with a party to the
suit; and the champertor must conduct the cause at his own expense, either in the whole
or part." Bayard v. McLane, 3 Harr. (Del.) 139, 161 (1839.) This case cited with ap
proval in Duke v. Harper, 66 Mo. 51, 5S (1877). See Snyder v. Railroad Co., 86 Mo. 613,
622 (1885).
"A sharing in the profits to be derived from the success of the suit is essential to con
stitute champerty." Carr v. Tannahill, 13 Upper Canada. Q B. D. 203, 210 (1871).
Thalimer v. Brinkerhoff, 20Johns. (N. Y.) 384, 399 (1823). See Brown v. Bigne, 21 Ore.
260, 263 (1891). " The prosecution must prove that a suit had been commenced, or was
in contemplation, and that the defendant agreed with one of the parties, in consideration
of ' working up ' the case, to receive a part of the thing in suit, or some profit growing
out of it." Bailey's Onus Probandi, 455 (1886). See Archbold Crim. Pr. & PI. 2, 1861.
Mechem on Agency, \ 845, p. 710 (1888). Benjamin on Sales, 3 ed. (Kerr's Am. Notes)
vol. 2, *5ig, p. 804.
To constitute champerty, the contract between attorney and client must not only provide
that the attorney shall have a part of the money or thing recovered in the action, but it
must also provide that the attorney shall at his own expense support the suit, be respon
sible for the costs, and take all the risks of the litigation. Omaha & R. V. R. Co. v.
Brady, 39 Neb. 27, 49 (1894).
It is an essential part of champerty that the champertor should carry on the party's
suit at his own expense. Scott v. Harmon, 109 Mass. 237, 238 ( 1872).
" The doctrine laid down by Blackstone upon this subject has been very much modi
fied by statute in West Virginia. For instance, as to the assignment of causes in action,
or a thing one hath the right to, but not the possession. Notes and single bills are
assignable, and the assignee may sue in his own name." The contract to pay costs and
carry on the suit about the subject-matter purchased did not amount to champerty or
maintenance. Graham v. Graham, 10 W. Va. 355, 384 (1877). Lewis v. Brown, 36 W.
Va. I, 7 (1892).
"The authorities, we think, fully establish the proposition that an agreement by which
an attorney is to receive for his services in recovering a claim, a part of the thing or
claim to be recovered, is void, and that no action can be maintained thereon." A con
tract mav be champertous and void, although there be no stipulation as to the expenses
of the suit. Scobey v. Ross, 13 Ind. 117, 118, 122 (1859).
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at his own expense, (a) Thus, ckampart, in the French law, signifies a simi
lar division of profits, being a part of the crop annually due to the landlord
by bargain or custom. In our sense of the word it signifies the purchasing
of a suit or right of suing;(3g) a practice so much abhorred by our law, that
it is one main reason why a chose in action, or thing of which one hath the
right but not the possession, is not assignable at common law; because no
man should purchase any pretence to sue in another's right. These pests
of civil society, that are perpetuallj' endeavoring to disturb the repose of their
neighbors, and officiously interfering in other men's quarrels, (40) even at the
hazard of their own fortunes, were severely animadverted on by the Roman
law, " qui improbe coeunt in alienam litem, ut quicquid ex condemnatione in
rem ipsius redactum fuerit inter eos communicaretur, lege Julia de vi privata
tenentur;'\b)($i) and they were punished by the forfeiture of a
♦136] third part of their goods, and perpetual *infamy. Hitherto also must
be referred the provision of the statute 32 Hen. VIII. c. 9, that no
one shall sell or purchase any pretended right or title to land, unless the
vendor hath received the profits thereof for one whole year before such grant,
or hath been in actual possession of the land, or of the reversion or remain
der, on pain that both purchaser and vendor shall each forfeit the value of
such land to the king and the prosecutor. These offences relate chiefly to
the commencement of civil suits: but
14. The compounding of informations upon penal statutes is an offence of
an equivalent nature in criminal causes, and is, besides, an additional misde
meanor against public justice, by contributing to make the laws odious to the
people. (42) At once, therefore, to discourage malicious informers, and to
provide that offences, when once discovered, shall be duly prosecuted, it is
enacted, by statute 18 Eliz. c. 5, that if any person, informing under pretence
of any penal law, makes any composition without leave of the court, or takes
any money or promise from the defendant to excuse him, (which demonfa) Stat of Consplrat. 33 Edw. I.
(6) fy. 48, 7, 6.
An agreement by an attorney with his client for a contingent fee of a percentage of
the verdict, is champertous and void. Boardman & Brown v. Thompson, 25 Iowa, 487,
500 (1868).
An attorney may render services and advance money in carrying on a lawsuit for a man
without property, relying upon an agreement that he shall be first paid from the funds
recovered; and this is not either maintenance or champerty. Christie v. Sawyer,
44 N. H. 298, 304 (1862). See Bishop Cr. L. 1, ? 541, p. 334. Bockiusz>. Byron, 4 Mich.
535. 538 (1857). Thompson v. Reynolds, 73 111. 11, 13 (1874). Gruber v. Baker, 20 Nev.
453,484(1890).
(39) See 1 Hawk. P. C. c. 3, Co. Litt. 368, 1 Russell Cr. L. 176, on this subject. The dis
tinction between maintenance and champerty seems to be this: where there is no agree
ment to divide the thing in suit, the party intermeddling is guilty of maintenance only;
but where he stipulates to receive part of the thing in suit, he is guilty of champerty.
It seems that resorting to machinery and contrivances in order to make a party inter
ested in a suit a witness on the trial, amounts to maintenance. Bell v. Smith, 7 D. & R.
846; 5 B. & C. 188.—Chittv.
(40) The fact that the plaintiff had parted with his titleor claim, under achampertous
contract, to a third person, for whose benefit the suit was alleged to be prosecuted, would
not defeat a recovery. McMullen v. Guest, 6 Tex. 275, 282 (1851 ).
(41) ["Those who knavishly interfere in other men's suits, for the purpose of sharing
whatever may be awarded by the verdict, are liable to the Julian law de vi privitate— [of
secret influence."]
(42) " The reason that a private agreement made in consideration of the suppression
of a prosecution for crime is illegal is that it tends to benefit an individual at the expense
of defeating the course of public justice." Note 1 to Metcalf on Contracts, 2 ed. (Heard)
•226, p. 261. "The prosecution must show that a suit had been brought to enforce a
penalty, and that the defendant compounded the same." Bailey's Onus Probandi, p.
455. See Russell on Crimes, 1, *ig7. "Covinous recoveries partake in some degree of
the nature of compounding actions on penal statutes." Burnet v. Davidson, 10 Iredell
(N. C.) 94, 96(1849).
1532

Chap, io]

OF PUBLIC WRONGS.

136

strates his intent in commencing the prosecution to be merely to serve his
own ends, and not for the public good,) he shall forfeit 10/., shall stand two
hours on the pillory, and shall be forever disabled to sue on any popular or
penal statute. (43)
15. A conspiracy also to indict an innocent man of felony falsely and ma
liciously, (44) who is accordingly indicted and acquitted, is a further abuse
and perversion of public justice,(45) for which the party injured may either

(43) This statute does not apply to offences cognizable only before magistrates, (1 B. &
A. 282:) it applies only to common informers, and not to cases where the penalty is given
to the party grieved. 1 Salk. 30. 2 Hawk. 279. The taking the penalty is an offence
within the act, though there is no action or proceeding for it. Russ. & R. C. C. 84. 3
Burn, J. 24 ed. 85. A notice of action required by a penal statute is no commencement
of the suit, so as to subject the plaintiff, or his agent, to an attachment for attempting to
compound an offence previous to the suing out of the writ 2 Bla. Rep. 781. As to the
mode of obtaining leave to compound, see Tidd's Prac. 8ed. 604. — Chitty. Bishop, Cr. L.
1, \ 712, p. 430. " This severe statute extends even to penal actions, where the whole
penalty is given to the prosecutor." Russell oh Crimes, 1, *io8.
(44) State v. Rickey, 9 N. J. L. 364, 377 (*293, '303) ( 1827). " Conspiracy, at common
law, is a confederacy of two or more persons wrongfully to prejudice another in his
property, person, or character, or to injure public trade, or to affect public health, or to
violate public policy, to obstruct public justice, or to do any act in itself illegal." John
son v. State, 26 N. J. Law, 313, 321 (18571. "Every confederacy to injure individuals,
or to do acts which are unlawful, or prejudicial to the community is h conspiracy."—
Christian. State v. Buchanan, 5 H. & J (Md. ) 317, 350 (1821). "It is well settled,
that it is not necessary, to constitute the offence of conspiracy, that any act should be
done in pursuance of the conspiracy." Landringham v. The State, 49 Ind. 186, 1S9
(1874).
The conspiring to obstruct, prevent, or defeat the course of public justice; to
injure the public health, as by selling unwholesome provisions; or to effect any public
mischief, as by raising the price of the public funds by illegal means; are offences pun
ishable by indictment." Russell on Crimes; 3, *i 15. " Blackstone confines the offence to
malicious accusation , and enters into the discussion of no other species of confederacy. . .
At the present day the meaning of the offence is much more extensive. ( Chitty'sCr. L.
1 138.) ... In a more general sense, it is any confederacy of two or more persons to
injure an individual, or do any other unlawful act, or acts, prejudicial to the community;
a combination or agreement between several persons to carry into effect a purpose hurtful
to some individual, or to particular classes of the community or to the public at large."
Archbold, Crim. PI. & Pr. 2, 1829. "And it would have been equally a conspiracy, though
the defendants had failed in their infamous design, and the man had been acquitted. In
deed one of the more ancient descriptions of conspiracy is a consultation and agreement
between two or more to appeal, or itfdict an innocent person falsely and maliciously of
felony,whom accordingly they cause to be indicted or appealed; and afterwards the party is
law fully acquitted by the verdict of twelve men." Russell on Crimes, 3, *i 17. "A con
spiracy is said to be a consultation or agreement between two or more persons, either
falsely to accuse another with a crime punishable by law, or wrongfully to injure orprejudice a third person, or any body of men in any other manner; or to commit any offence
punishable by law; or to do any act with intent to prevent the course of justice; or to
effect a legal purpose with a corrupt intent, or by improper means. " State v. Murphy,
6 Ala. 765 768 (1844).
(45) The instance pointed out by the learned commentator is not the only one in which
parties may be indicted for a conspiracy; and it may be stated as a general rule that all
confederacies wrongfully to prejudice another are misdemeanors at common law, and
indictable accordingly, whether the intention is to injure his property, his person, or his
character. See I Hawk. c. 72, s. 2 But no indictment lies for conspiring to commit a
civil trespass on a preserve to take game, though effected in the night and with destruc
tive weapons 13 East. 228.
The offence of conspiracy is not confined to the prejudicing a particular individual: it
may be to injure public trade, to affect public health, to violate public policy, to insult
public justice, or to do any act in itself illegal.
There are many cases in which the act itself would not be cognizable by law if done by
a single person, which becomes the subject of indictment when effected by several with
a joint design. 6 T. R. 636. Thus, each person attending a theatre has a right to express
his disapprobation of the piece acted, or a performer on the stage, but if several pre
viously agree to condemn a play or hiss an actor, they will be guilty of conspiring. 2
Camp! 358. In the case of workmen refusing to proceed unless they receive an advance
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have a civil action by writ of conspiracy, (of which we spoke in the preced
ing book,)(Y) or the conspirators, for there must be at least two to form a
conspiracy, may be indicted at the suit of the king, and were by the ancient
common law(</) to receive what is called the villenous judgment, viz., to lose
their liberam legem ,(46) whereby they are discredited and disabled as jurors
or witnesses; to forfeit their goods and chattels, and lands for life; to have
those lands wasted, their houses razed, their trees rooted up, and their own
bodies committed to prison, (e) But it now is the better opinion, that
*i37] the villenous judgment is by long *disuse become obsolete, it not
having been pronounced for some ages; but instead thereof, the de
linquents are usually sentenced to imprisonment, fine, aud pillory. To this
head may be referred the offence of sending letters threatening to accuse any
person of a crime punishable with death, transportation, pillory, or other
infamous punishment, with a view to extort from him any money or other
valuable chattels. This is punishable, by statute 30 Geo. II. c. 24, at the
(c) See book ill. page 126.
(e) 1 Hawk. P. C. 193.
(<i) Bro. Abr. tit. Cumyimcy, 28.
of wages, it is clear that any one of them might singly act on this determination; but it
is criminal when it follows from a plan preconcerted by many. 6 T. R. 636. See the
statute as to combinations among workmen. There are other cases in which, though
the act may be morally criminal, it is not illegal, except on the ground of conspiracy: thus
the verbal slander of a private individual is not indictable, but it is so where several unite
in a scheme to blast his character. 1 Lev. 62. 1 Vent. 304. And in every case that can
be adduced of conspiracy the offence depends on the unlawful agreement and not on the
act which follows it: the latter is but evidence of the former. 2 Burr. 993. 3 Burr. 1321
To constitute a conspiracy, as observed in the text, there must be at least two persons
implicated in it; and a husband and wife cannot be guilty of it. I Hawk. c. 72, s. 8. If
all the persons in the indictment be acquitted except one, and the indictment do not lay
the offence as committed jointly with other persons unknown, no judgment can be passed
on such one. Poph. 202. 3 Burr. 1262. 12 Mod. 262. But one conspirator may be tried
singly; as if the others had escaped, or died, before the trial or the finding of the bill, he
may be convicted alone. I Stra. 193. 2 Stra. 1227. It is no offence to conspire to
prosecute a guilty person. 1 Salk. 174.
It is not necessary to constitute the offence that any act should be done in pursuance
of the conspiracy, (2 Lord Raym. 1167. 8 Mod. 321. 1 Salk, 174. I Bla. Rep. 392,) or
that any party was actually injured. I Leach, 39.
Conspiracies and combinations among workmen for a long time engrossed the attention
of, and perplexed, the legislature. Until the passing of the 6 Geo. IV. c. 129, the com
mon law relative to such an offence was considered .defective. This act, however, repeals
all the former acts on the subject of such combinations, and leaves the offence as it before
stood at common law. However, by the 3d section, if a person, by force, violence,
threats, or obstruction, compel any person, hired or employed in any trade or business,
to depart from his hiring or employment, or obstruct him from returning to his work
before finished; or prevent, or endeavor to prevent, any person from hiring himself, or
from accepting employment: or by force, or threats, etc., molest another in his person or
property, to induce him to become a member of anv club or association, or to contribute
to any common fund, or to pay any fine or penalty, or on account of his not belonging to
any particular club or association; or not having contributed, or having refused to con
tribute, to any common fund, or to pay any fine or penalty; or on account of his not
having complied, or of refusing to comply, with any regulations, etc. made to obtain an
advance, or to reduce the rate of wages, or to lessen or alter the hours of working, or to
decrease or alter the quantity of work; or to regulate the mode of carrying on any manu
facture, trade, or business, in the management thereof; or by violence, or threats, or
obstruction, force any person carrying on any business to make any alteration in his
mode of carrying on such business, or to limit his number of workmen: such offender and
his accessaries may be imprisoned, with or without hard labor, for not exceeding three
calendar months By sect. 4, persons may meet together for the sole purpose of consult
ing upon and determining the rate of wages, or hours of work, and may enter into an
agreement for framing the rate of wages or hours of work. And, by sect. 5, the masters
of workmen may do the same. By sect. 6, offenders against the act may be called on to
give evidence for the king, or prosecute an informer on any information exhibited under
the act. Sect. 7 gives a summary proceeding before a magistrate for an offence under
the act.—Chitty.
(46) [Legal rights.]
J 534

Chap, io]

OF PUBLIC WRONGS.

137

discretion of the court, with fine, imprisonment, pillory, whipping, or trans
portation for seven years. (47)
16. The next offence against public justice is when the suit is past its com
mencement, and come to trial. And that is, the crime of wilful and corrupt
perjury: which is defined by Sir Edward Cok,e(/) to be a crime committed
when a lawful oath is administered, in some judicial^?,) proceeding, to a
person who swears wilfully, (49) absolutely, andfalsely'in a matter materially)
to the issue or point in question. (51 ) The law takes no notice of any per
jury but such as is committed in some court of justice having power to ad
minister an oath; or before some magistrate or proper officer invested with a
similar authority, in some proceedings relative to a civil suit or a criminal
prosecution: for it esteems all other oaths unnecessary, at least, and therefore
will not punish the breach of them. (52) For which reason it is much to be
questioned, how far any magistrate is justifiable in taking a voluntary affi
davit in any extrajudicial matter, as is now too frequent upon every petty
occasion; since it is more than possible that by such idle oaths a man may
(f) 3 Inst 164.
(47) By stat. 6 & 7 Vict. c. 96, s. 3, also the publishing, or threatening to publish, a
libel, or proposing to abstain from publishing any thing with intent to extort money or
any appointment or office of profit, is punishable by imprisonment for any term not
exceeding three years. —Stewart. See 24 & 25 Vict. c. 100, \ 46.
(48) "If the oath appears to have been taken before a person who had no lawful
authority to administer it, or who had no jurisdiction of the cause, the defendant must
be acquitted." Barbour, Cr. L. I, *igi, p . 325. "Neither can any prosecution be sup
ported for perjury in a voluntary affidavit taken extra-judicially before a magistrate."
Birb. Cr. h- I, *I93, p- 328. "A dying declaration is properly taken without oath, even
when made before a magistrate; nor, in fact, has the magistrate, thus acting, extra-judi
cially, any authority to administer such an oath" Barb. Cr. 1^.2, '505, p. 1012. Id. Archbold, Crim. PI. & Pr. 1, 43^. The falsely taking of the poor debtor's oath, before a magis
trate authorized to administer it, is perjury. Arden v. The State, 1 1 Conn. 408, 412 ( 1836).
"The taking of a false affidavit most clearly does not constitute perjury at the common
law, which is limited exclusively to oaths administered in some judicial proceeding."
State v. Dayton, 23 N. J. L. 49, 54 (1850) For a general discussion as to the kind of tribu
nal before which perjury can be committed, see Chapman v. Gillett, 2 Conn. 40, 53, 57,
63, 66 (i8r6). This case holds that it is not perjury to make a false oath before a church
convened for the purpose of administering discipline among its members.
(49) " A jury ought not to convict where it is probable, that the fact of the falsity of
the oath was owing rather to the weakness than the perverseness of the party; as where
it was occasioned by surprise or inadvertence, or by mistake." ( 1 Hawk. ch. 69.) State
v. Curtis, 12 Iredell (N. C.) 270, 272 (1851). State v. Hathaway, 2 Nott. & McCord (S.
C.) *II9 (1819).
(50) " The oath must not only be wilfully false, but it must be material to the issue.
For if it be of no importance and immaterial, though false, it is not perjury, because it
does not affect the issue; and it lies on the prosecutor to prove that it is thus material.
And it is also necessary that it should be alleged in the indictment that the matter sworn
to was material, or that the facts set forth as sworn to, and upon which the perjury is
assigned, should be sufficient in themselves to establish the materiality." Common
wealth v. Pollard, 53 Mass. 225, 229(1847). Beecher v. Anderson, 45 Mich. 543, 552 (1881).
(51) "All matter of inducement (which cannot be rejected as surplusage) must be
proved as laid; also:— r. The matter sworn. 2. That the oath was taken before a competent
officer. 3. In a judicial proceeding. 4. That the matter sworn was touching a material
point. 5. That it was corruptly false. 6. And the proof must be made by two wit
nesses." Bailey's Onus Probandi, p. 455, 45^.
(52) And no breach of an oath made in a mere private concern, as in entering into a
contract, however malicious, is an indictable offence, but can only be redressed in an
action for the individual injury; nor can any criminal proceeding be maintained for the
violation of an oath taken, however solemnly, to perform any duties in future, though
the offence will be highly aggravated by the breach of an obligation so sacred. 3 Inst.
166. It Co. Rep. 98. And even where an oath is required by an act of parliament in an
extra-judicial proceeding, the breach of that obligation does not seem to amount to per
jury, unless the statute contain an express provision to that effect. And it seems an
indictment for perjury is not sustainable on an oath taken before the house of commons,
as they have not any power to administer an oath, unless indeed in those particular cases
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frequently in foro conscientue($$) incur the guilt and at the same time evade
the temporal penalties of perjury. The perjury must also be corrupt, (that
is, committed malo animo,){^) wilful, positive, and absolute:(55) not upon
surprise, or the like: it also must be in some point material to the question in
dispute;(56) for if it only be in some trifling collateral circumstance, to which
no regard is paid, it is no more penal than in the voluntary extrajudicial
oaths before mentioned. Subornation of perjury is the offence of
♦138] procuring another to *take such a false oath as constitutes perjury in

in which an express power is granted to them by statute. But it is indictable to swear
falsely in any court of equity, (1 Leach, 50. 1 Sid. 418,) any ecclesiastical court, (Cro.
Eliz. 609,) and any other lawful court, whether it be of record or otherwise. Hawk. b.
1, c. 69, s. 3. So a false oath subjects the offender to all the penalties of perjury, though
it be taken in a stage of the proceedings when it does not influence the final judgment,
but only affects some intermediate step to be taken; thus, if a man offering to bail
another swears his property to be greater than it is, in order to be received as a surety,
(Cro. Car. 146,) or if he swears falsely before a magistrate to induce him to compel
another to find sureties for the peace. Hawk. b. 1, c. 69, s. 3.
The party must be lawfully sworn; and, as above observed, the person by whom the
oath is administered must have competent authority to receive it And therefore no
false swearing before individuals acting merely in a private capacity, or before officers
who have no legal jurisdiction to administer the particular oath in question, will amount
to the offence of perjury. 3 Inst. 166. Cro. C. C. 7 ed. 626. And though the officer
stands colorably in the situation which confers a power of receiving an oath on such an
occasion, if in fact he is not duly appointed, the proceedings will be of no avail, ( Id. ibid.
3 Camp. 432. Wood's Inst. 435;) for though it is sufficient prima facie to show the osten
sible capacity in which he acted when the oath was taken, the presumption may be
rebutted by other evidence, and the defendant, if he succeed, will be entitled to an
acquittal. 3 Camp. 432; see id. 96.—Chitty. Shaffer v. Kintzer, 1 Binn. (Pa.) 537, 545
(1809). Perselly v. Bacon, 20 Mo. 330, 333 (1855).
(53) [At the tribunal of conscience.]
(54) [With an evil intent.]
(55) If a man swears that he believes that to be true which he knows to be false, he
swears as absolutely, and is as criminal in point of law, as if he had made a positive asser
tion that the fact was as he had swore he believed it to be. 3 Wils. 427. 2 Bla. Rep. 881.
1 Leach, 242. Hawk. b. 1, c. 69, s. 7, n. a. The false swearing, however, as to the legal
operation of a deed is not indictable. 1 Esp. Rep. 280. —Chitty.
(56) If the subject-matter is entirely foreign to the purpose, not tending either to
extenuate or increase the damages or the guilt, nor likely to induce the jury to give a
more easy credit to the substantial part of the evidence, the party will not be liable to an
indictment. Hawk, b, 1, c. 69, s. 8. To swear falsely as to the character of a witness is
sufficiently material. Com. Rep. 43. 1 Ld. Raym. 258. And in general it is sufficient,
if the matter be circumstantially material to the issue or affect the ultimate decision.
I Ld. Raym. 258. 2 id. 889. 2 Roll. R. 369. Thus, perjury may be committed by falsely
swearing that another witness is entitled to credit if such assertion conduce to the proof
of the point in issue. I Ld. Raym. 258. And it is certain that there is no necessity that
the false evidence should be sufficient to render the party on whose behalf it is given suc
cessful, but it will suffice if that is its evident tendency, (2 Ld. Raym. 889, ) or if" in a civil
action it has the effect of increasing or extenuating the damages, romme semble [As it
appears]. Wood's Inst. 435. In a late case, in an indictment for perjury, in an answer
in chancery to a bill filed against the defendant for the specific performance of an agree
ment relating to the purchase of land, the defendant had relied on the statute of frauds,
(the agreement not being in writing,) and had also denied having ever entered into such
an agreement, and upon this denial he was indicted; but it was held that the denial of an
agreement which by the statute of frauds was not binding on the parties was immaterial
and irrelevant, and not indictable. I Ry. & M. 109.
To constitute perjury at common law it is not necessary that the false oath should
obtain any credit, or occasion any actual injury to the party against whom the evidence
is given; for the prosecution is not grounded on the inconvenience which an individual
may sustain, but on the abuse and insult to public justice. 2 Leon. 211. 3 Leon. 230.
7 T. R. 315.
In some cases, where a false oath has been taken, the party may be prosecuted by
indictment at common law, though the offence may not amount to perjury. Thus, it
appears to have been holden that any person making, or knowingly using, any false
affidavit taken abroad (though a perjury could not be assigned on it here [in England]), in
order to mislead our courts of justice, is punishable as a misdemeanor; and lord Ellen
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the principal. (57) The punishment of perjury and subornation at com
mon law has been various. It was anciently death; afterwards banish
ment, or cutting out the tongue; then forfeiture of goods;(58) and now it is
fine and imprisonment and never more to be capable of bearing testi
mony, (g) (59) But the statute 5 Eliz. c. 9 (if the offender be prosecuted
thereon) inflicts the penalty of perpetual infamy, and a fine of 40/. on the
suborner: and, in default of payment, imprisonment for six months, and to
stand with both ears nailed to the pillory. Perjury itself is thereby punished
with six month's imprisonment, perpetual infamy, and a fine of 20I. or to
have both ears nailed to the pillory. (60) But the prosecution is usually car
ried on for the offence at common law; especially as to the penalties before
inflicted, the statute 2 Geo. II. c. 25 superadds a power for the court to order
the offender to be sent to the house'of correction for a term not exceeding
seven years, or to-be transported for the same period, and makes it felony
without benefit of clergy to return or escape within the time. (61) It has
sometimes been wished that perjury, at least upon capital accusations whereby
another's life has been or might have been destroyed, was also rendered capi
tal, upon a principle of retaliation: as it is in all cases by the laws of
France. (A) And certainly the odiousness of the crime pleads strongly in
behalf of the French law. But it is to be considered, that they admit wit
nesses to be heard only on the side of the prosecution, and use the rack to
extort a confession from the accused. In such a constitution therefore, it is
necessary to throw the dread of capital punishment into the other scale in
order to keep in awe the witnesses for the crown, on whom alone the pris
oner's fate depends; so naturally does one cruel law beget another. But
corporal and pecuniary punishments, exile and perpetual infamy, are more
suited to the genius of the English law; where the fact is openly discussed
between witnesses on both sides, and the evidence for the crown may
(ff) S Inst 163.
(A) Montesq. Sp. L. b. xxix. c. 11.
borough, C. J., said "that he had not the least doubt that any person making use of a
false instrument, in order to prevent the due course of justice, was guilty of an offence
punishable by indictment." 8 East, 364. 2 Russ. 1759. —Chitty.
(57) To render the offence of subornation of perjury complete, either at common law or on
the statute, the false oath must be actually taken, and no abortive atte'Vnpt to solicit will
bring the offender within its penalties. 3 Mod. 122. 1 Leach, 455, notes. But the crimi
nal solicitation to commit perjury, though unsuccessful, is a misdemeanor at common
law, punishable not only by fine and imprisonment, but by corporal and infamous pun
ishment. 2 East, Rep. 17. 1 Hawk. c. 19, s. 10. 6 East, 464. —ChiTTY.
(58) Russell on Crimes, 3, *io7.
(59) " At the present time it is fine and imprisonment, at the discretion of the court, to
which . . . the II. Geo. 2, c. 25 superadds a power for the court to order the offender to
be sent to the house of correction for a term not exceeding seven years, or to be trans
ported for the same period; and makes it felony, without benefit of clergy, to return or
escape within the time." By the 20 & 21 Vict. c. 3, and 27 & 28 Vict. c. 47, the penalty
is penal servitude for any term not exceeding seven and not less than five years. Rus
sell on Crimes, 3, *io7.
(60) " The r Vict. c. 23 abolishes the punishment of the pillory in all cases, ' provided
that nothing herein contained shall extend, or be construed to extend, in any manner to
change, alter, or affect any punishment whatsoever, which may now be by law inflicted in
respect of any offence except only the punishment of pillory.' " Russell on Crimes, 4,
•107, note.
(61 ) There is another circumstance which attends all convictions for perjury, though it
forms no part of the judgment at common law—the incapacity of the offender to bear
testimony as a witness. But when the indictment is framed at common law, a pardon
under the great seal restores the competency which the conviction destroyed, ( 1 Vent.
349. 4 Harg. St. Tr. 682. 1 Esp. Rep. 94;) but where the proceedings are grounded on
the 5 Eliz. c. 9, this cannot be done without a reversal of the judgment, because it is
here made a part of the punishment prescribed. 1 Salk. 289. 5 Esp. Rep. 94. —Chitty.
As to the present punishment of the crime, see 20 & 21 Vict, c. 3, and 27 & 28 Vict c. 47.
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be contradicted and disproved by those of the prisoner. Where, ♦in
deed, the death of an innocent person has actually been the conse
quence of such wilful perjury, it falls within the guilt of deliberate murder,
and deserves an equal punishment; which our ancient law in fact inflicted, (1)
But the mere attempt to destroy life by other means not being capital, there
is no reason that an attempt by perjury should; much less that this crime
should in all judicial cases be punished with death. For to multiply capital
punishments lessens their effect when applied to crimes of the deepest dye;
and, detestable as perjury is, it is not by any means to be compared with some
other offences, for which only death can be inflicted; and therefore it seems
already (except perhaps in the instance of deliberate murder by perjury) very
properly punished by our present law, which has adopted the opinion of
Cicero, (k) derived from the law of the twelve tables, " pcrjurii poena divina,
exitium; humana dedecus. "(62)
17. Bribery is the next species of offence against public justice; which is
when a judge, or other person concerned in the administration of justice,
takes any undue reward to influence his behavior in his office. (7) (63) In
the East it is the custom never to petition any superior for justice, not
excepting their kings, without a present. This is calculated for the genius
of despotic countries; where the true principles of government are never
understood, and it is imagined that there is no obligation from the superior
to the inferior, no relative duty owing from the governor to the governed.
The Roman law, though it contained many severe injunctions against
bribery, as well for selling a man's vote in the senate or other public assembly,
as for the bartering of common justice, yet by a strange indulgence in one
instance it tacitly encouraged this practice: allowing the magistrate to
receive small presents, provided they did not in the whole exceed a hundred
crowns in the year:(w) not considering the insinuating nature and gigantic
progress of this vice when once admitted. Plato, therefore, more
♦140] wisely, in his ideal republic, («) *orders those who take presents for
doing their duty to be punished in the severest manner: and by the
laws of Athens he that offered was also prosecuted as well as he that received
a bribe. (0) In England this offence of taking bribes is punished in inferior
officers with fine and imprisonment; and in those who offer a bribe, though
not taken, the same, (p) But in judges, especially the superior ones, it hath
(i) Britton, c 5.
(i) De Leg. 2. 9.
(/) 1 Hawk. V. C.
(m) iy. 48, 11, 6.

(n) De Leg. I. 12.
(0) Pott. Antiq. b. L c. 23.
(p) 3 Inst. 117.

(62) [" The divine punishment of perjury is death, the human disgrace."]
(63) It is equally a crime to give as to receive, and in many cases the attempt itself is
an offence complete on the side of him who offers it. 4 Burr.'25co. 2 East, 5. Russ. &
R. C. C. 107. Thus, an attempt to bribe a privy counsellor to procure a reversionary
patent of an office grantable by the king under the great seal is indictable though it did
not succeed. 4 Burr. 2495. 2 Camp. 231. An attempt to bribe at elections to parlia
ment is criminal for the same reason. 4 Burr. 2500; and see ante [Before,] 1 book, 179.
So a promise of money to a corporator to vote for a member of a corporation is criminal,
(2 L<f Raym. 1377. 4 Burr. 2501;) and the offence is not, as the learned commentator
supposes, confined to bribing judicial officers. See 1 East. 183. 4 Burr. 2494. —Chitty.
" Bribery is the receiving or offering any undue reward by or to any person whatsoever,
whose ordinary profession or business relates to the administration of public justice, in
order to influence his behavior in office and incline him to act contrary to the known
rules of honesty and integrity." Russell on Crimes, 1, *22j.
"Public officers, including justices of the peace, are indictable for corruption if they
accept or offer to accept, under color of office, any money or other benefit calculated in
any way to influence their official course, or any money or valuable thing which is not
due at the time when it is taken. Nor is it necessary that any improper act on the part
of the officer should follow. It is enough if he corruptly, agree to open himself to
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been always looked upon as so heinous an offence that the chief justice
Thorpe was hanged for it in the reign of Edw. III. By a statute(^) 1 1 Hen.
IV., all judges and officers of the king, convicted of bribery, shall forfeit
treble the bribe, be punished at the king's will, and be discharged from
the king's service forever. (64) And some notable examples have been made
in parliament of persons in the highest stations, and otherwise very eminent
and able, contaminated with this sordid vice.
18. Embracery is an attempt to influence a jury corruptly to one side by
promises, persuasions, entreaties, money, entertainments, and the like. (>)(65)
(q) 3 Iiiet 146.
(r) I Hawk. P. C. 259.
improper influence. Corrupt motive is essential to the offence, though passion or party
prejudice may constitute corruption, to which expectation of money is not essential."
Wharton, Cr. L. 2, g 1572, b, p. 452.
" Bribery in a more extended and enlarged sense, may be committed by any person
in an official situation who shall corruptly use the power and interest of his place for
rewards or promises, and by any person who shall give or offer or take a reward for offices
of a public nature." Walsh v. The People, 65 111. 58, 65 (1872).
Any attempt to influence an officer in his official conduct, whether in the executive,
legislative, or judicial department of the government, by the offer of a reward or pecuni
ary consideration, is an indictable common law misdemeanor. The offence is complete
when an offer is made, although in reference to matter not within the jurisdiction of the
officer. State v. Ellis, 33 N. J. L. 102, 103 (1868).
Bailey's Onus Probandi, p. 456:
" Bribery is corruptly tendering or receiving a price for official action." Wharton, Cr.
L- 2, ? 1857, p. 672.
" Bribery of a judicial or other like officer, whether actual or attempted, is of a similar
nature, therefore punishable also at the comniou law and under statutes. It extends to
election, and other analogous affairs, and may be defined to be the voluntary giving or
receiving of anything of value in corrupt payment of an official act, done or to be done."
Bishop, Cr. L. I, \ 468, p. 288.
Malone's Crim. Brief, }6i ( 1886). Barb. Cr. L. 1, *203, p. 346. N. Y. Rev. Code, \ Bribery.
Archbold, Crim. PI. & Pr. vol. 2, p. 1663.
(64) This law is now abolished. See Archbold, Crim. PI. & Pr. 2, 1664.
(65) " Embracery is auother species of maintenance and consists of any practices by
■which it is attempted to influence a jury corruptly to one side, whether it be by promises,
persuasions, entreaties, money, entertainments, or the like, and avoids a contract made
111 consideration thereof. Nor does it matter whether thejury be actually influenced or
not; the attempt alone constitutes the offence. And if money be given to any person to
be distributed by him as a bribe to the jury, it constitutes embracery, although the money
be not distributed. Whenever a person, from his relationship to the parties, is justified in
maintaining a suit, he may exercise his influence to persuade or labor a juror to appear
and give a verdict according to his conscience: but a mere stranger cannot do even this. "
Story on Contracts, 5 ed. ( Bigelow) vol. 1, 8712, p. 690.
" Embracery is another species of maintenance, and consists in such practices as tend
to affect the administration of justice by improperly working upon the minds of jurors.
It seems clear that any attempt whatsoever to corrupt or influence, or instruct thejury in
the cause beforehand, or in anv way to incline them to be more favorable to the one side
than to the other, by money, promises, letters, threats, or persuasions, except only by the
strength of the evidence and the arguments of the counsel in open court, at the trial of
the cause, is a proper act of embracery, whether the jurors on whom such attempt is
made give any verdict or not, or whether the verdict given be true or false." Russell on
Crimes 1, *264. Archbold. Crim. PI & Pr. 2, *667.
"In embracery the burden is satisfied by showing the fraudulent solicitation of any
juror, either by money, promises, letters, threats or persuasion, to give his verdict for the
party soliciting, and does not require proof that the verdict was corruptly or improperly
given." Bailey, Onus Probandi, p. 456.
Tampering with Judge orJury.—" It is in like manner punishable at the commonlaw to endeavor, by indirect means, to influence the judge or jury concerning the merits
of a cause on trial or on the eve of trial; as by circulating papers respecting its merits. ' '
Bishop, Cr. L. I, \ 468, p. 28S.
" This is an old offence, consisting of an attempt cormptl v to influence a jury." Bishop,
Cr. L. 2, 8 384, p. 221. Id. p. 222, 223. Caruthers v. State, 74 Ala. 4(6, 408 (18S3).
" Embracery is defined to be an attempt by either party, or a stranger, to corrupt or
influence a jury, or to incline them to favor one side, by gifts or promises, threats or per
suasions, or by instructing them in the cause, or any other way except by opening and
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The punishment for the person embracing is by fine and imprisonment;(66)
and for the jurors so embraced, if it be by taking money, the punishment is
(by divers statutes of the reign of Edward III.) perpetual infamy, imprison
ment for a year, and forfeiture of the tenfold value. (67)
19. The false verdict of jurors, whether occasioned by embracery or not,
was anciently considered as criminal, and therefore exemplarily punished by
attaint, in the manner formerly mentioned, (s) (68)
20. Another offence of the same species is the negligence of public officers,
intrusted with the administration of justice, as sheriffs, coroners, constables,
and the like, which makes the offender liable to be fined; and in very
notorious cases will amount to a forfeiture of his office, if it be a beneficial
one.(/)(6g) Also, the omitting to apprehend persons offering
*i4i] stolen *iron, lead, and other metals to sale is a misdemeanor, and
punishable by a stated fine, or imprisonment, in pursuance of the
statute 29 Geo. II. c. 30.
21. There is yet another offence against public justice, which is a crime of
deep malignity; and so much the deeper, as there are many opportunities of
putting it in practice, and the power and wealth of the offenders may often
deter the injured from a legal prosecution. This is the oppression and tyran
nical partiality of judges, justices, and other magistrates, in the administration
and under the color of their office. However, when prosecuted, either by
impeachment in parliament, or by information in the court of king's bench,
(according to the rank of the offenders, ) it is sure to be severely punished
with forfeiture of their offices, (either consequential or immediate,) fines,
imprisonment, or other discretionary censure, regulated by the nature and
aggravations of the offence committed. (70)
(») See book 111. pp. 402, 403.
(f) 1 Hawk. P. C. 168.
enforcing the evidence by counsel at the trial, whether the jurors give a verdict or not,
and whether the verdict be true or false. (3 Bac. Abr. 785. 1 Hawk. P. C. ch. 85. Co.
Litt. 369). And it is an offence at cominon-law as well as by statute, and punishable by
fine and imprisonment. Gibbs v. Dewey, 5 Cowen (N Y. ) 505, 504 (1826).
(66) " Offences of this kind subject the offender to be indicted and punished by fine
and imprisonment in the same manner as all other kinds of unlawful maintenance do by
the common-law. They are also restrained by statutes, etc." Russell on Crimes, I, *26s.
(67) By the 6 Geo. IV. c. 50, s. 61, the offence of embracery of jurors, and jurors'
wilfully and corruptly consenting thereto, is punishable by fine and imprisonment. —
Chitty.
(68) The writ of attaint against jurors is now utterly abolished, by the 6 Geo. IV. c. 50
§ 60; and, by $ 61, they are rendered punishable for misconduct by another mode.—
Chitty.
(69) Hill v. State, 4 Sneed (Tenn.) 443, 445 (1857). This case affirmed a convicion of
the mayor and aldermen of an incorporated town for failure to keep the public streets
of the town in good repair. See Russell on Crimes, 1, *203(70) On motions for informations against magistrates the question is, not whether the
act done might on full investigation be found to be strictly right, but whether it pro
ceeded from oppressive, dishonest, or corrupt motives, (under which fear and favor may
generally be included, ) or from mistake, or error: in either of the latter cases the court
will not grant a rule. Rex v. Barron, 3 B. & A. 432. That case seems to lay down the
general rule upon this subject clearly and definitively. —CmTTY.
" A judge is not indictable for an error in judgment; but this rule extends only to judges
in courts of record and not to ministerial officers." Russell on Crimes, 1, *2co, note.
A decision by a justice, contrary to the law and evidence, and rendered against the de
fendant for spite, would constitute an offence against public justice, for which he would
be liable to indictment and removal from office. Gove v. Blethen, 21 Minn. 80, 84 (1874).
" Discharging an offender without requiring sufficient sureties, when it is done with
intent to pervert the course of law and justice, is clearly an indictable offence." People
V. Coon, 15 Wend. (N. Y.) ^277, *278 (1836).
" Whenever magistrates act partially or oppressively, from a malicious or corrupt mo
tive, they may be punished criminally. Discharging an offender, without requiring suf
ficient sureties, when it is done with intent to pervert the course of law and justice, is
Clearly an indictable offence." Archbold, Cr. PI. & Pr. 1, 1365.
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22. Lastly, extortionij \ ) is an abuse of public justice, which consists in any
officer's unlawfully taking, by color of his office, from any man, any money
or thing of value that is not due to him, or more than is due, or before it is
due.(«) The punishment is fine and imprisonment, and sometimes a for
feiture of the office. (72)

CHAPTER XI.
OF OFFENCES AGAINST THE PUBLIC PEACE.
*We are next to consider offences against the public peace;(i) the [*i42
conservation of which is intrusted to the king and his officers, in the
manner and for the reasons which were formerly mentioned at large, (a)
These offences are either such as are an actual breach of the peace; or con
structively so, by tending to make others break it. Both of these species are
also either felonious, or not felonious. The felonious breaches of the peace
are strained up to that degree of malignity by virtue of several modern
statutes; and particularly,—
I. The riotous assembling of twelveijz) persons or more, and not dispersing
upon proclamation. This was first made high treason by statute 3 & 4 Edw.
VI. c. 5, when the king was a minor, and a change in religion to be effected;
but that statute was repealed by statute 1 Mar. c. 1, among the other treasons
(u) 1 Hawk. P. C. 170.
(o) Book 1. pp. 118, 268, 350.
(71) A promise to pay a person for doing any act which he is already bound to do is
void, on the ground that the contract is extortionate. Story on Contracts, 5 ed. (Bigelow), vol. 1, \ 703, p. 683. "It [extortion] is the corrupt demanding or receiving by a
person in office, of a fee for services which should be rendered gratuitously; or where
compensation is permissible, of a larger fee than the law justifies, or a fee not yet due."
Bishop, Cr. L. 2, \ 390, p. 225. An indictment charging the defendant, a jailer, with the
offence of extortion, by wilfully and corruptly compelling a prisoner to pay him money to
which he was not entitled — Held to be good, and that the facts set forth were sufficient
to constitute the offence charged. Commonwealth v. Mitchell, 3 Bush. (Ky.)25, 26(1867).
State v. Oden. 10 Ind. App. 136, 137 (1894). A mere threat to sue does not constitute
extortion. State v. White, 10 Richardson (S. C.) 442, 447 (1857). "Extortion in a
large sense signifies any oppression under color of right." Archbold, Crim. PI. & Pr. 2,
1368, 1369. Id. Russell on Crimes, 1, *2o8. See Malone's Crim. Briefs, p. 360. Bishop,
Cr. L. ? 573, p. 354. Also, State v. Pritchard, 107 N. C. 921, 926 (1890).
(72) By the statute of 3 Edw I. c. 16, in affirmance of the ancient law, it is enacted
that no sheriff nor other king's officer, shall take any reward to do his office, but shall
be paid of that which they take of the king; and that he who so doeth shall 3'ield twice
as much, and shall be punished at the king's pleasure. This act, which thus particularly
names the sheriff, extends to every ministerial officer concerned in the administration or
execution of justice, the common good of the subject, or the service of the king. 2 Inst.
209. Where a statute annexes a fee to an office, it will be extortion to take more than it
specifies. 2 Inst. 210. And it seems that if a clerk in the crown-office demands 13.5. 4</.
from every defendant who pleads to a joint information, or above is. where several are
indicted together for the venire and entry of the plea for all of them, 'he will be liable to
be indicted. 3 Mod. 247. 3 Inst. 150. But stated and known fees allowed by courts of
justice to their own officers are legal and may be properly demanded. Co. Litt. 368, b.
And, therefore, before the abolition of gaol-fees, by 14 Geo. III. c. 20, on a prisoner's
discharge, the bar-fee of 2orf. was always allowed to the sheriff. 2 Inst. 210. Nor is it
criminal for an officer to take a reward voluntarily offered him for the more diligent or
expeditious performance of his duty. 2 Inst. 210, 211. But a promise to pay him money
for an act of duty which the law does not suffer him to receive is absolutely void, however
freely it may have been given. 2 Burr. 924. I Bla. Rep. 204. There are no accessaries
in extortion' 1 Stra. 75.—Chitty.
( 1) Offences against the public peace include all acts affecting the public tranquillity,
such as assaults and batteries, riots, routs and unlawful assemblies, forcible entry and
detainer, etc." City of Corvallis v. Carlile, 10 Ore. 139. 142 (1S82).
(2) It does not seem necessary that twelve persons should have been guilty to constitute
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created since the 25 Edw. III. ; though the prohibition was in substance
re-enacted, with an inferior degree of punishment, b}' statute 1 Mar. st. 2, c.
12, which made the same offence a single felony. These statutes specified
and particularized the name of the riots they were meant to suppress; as, for
example, such as were set on foot with intention to offer violence to the
privy council, or to change the laws of the kingdom, or for certain other
specific purposes: in which cases, if the persons were commanded by procla
mation to disperse, and they did not, it was by the statute of Mary made
felony, but within the benefit of the clergy; and also the act indemnified the
peace-officers and their assistants if they killed any of the mob in en
deavoring to suppress such riot. This was thought a necessary security in
that sanguinary reign, when popery was intended to be re-established
*I43] *which was likely to produce great discontents; but at first it was
made only for a year, and was afterwards continued for that queen's
life. And, by statute 1 Eliz. c. 16, when a reformation in religion was
to be once more attempted, it was revived and continued during her life also,
and then expired. From thje accession of James the First to the death of
queen Anne, it was never once thought expedient to revive it; but in the first
year of George the First it was judged necessary, in order to support the ex
ecution of the act of settlement, to renew it, and at one stroke to make it
perpetual, with large additions. For, whereas the former acts expressly
defined and specified what should be accounted a riot, the statute 1 Geo. I.
c. 5 enacts, generally, that if any twelve persons are unlawfully assembled
to the disturbance of the peace, and an}' one justice of the peace, sheriff,
under-sheriff, or mayor of a town shall think proper to command them by
proclamation to disperse, if they contemn his orders and continue together
for one hour afterwards, such contempt shall be felony without benefit of
clergy. (3) And further, if the reading of the proclamation be by force
opposed, or the reader be in any manner wilfully hindered from the reading
of it, such opposers and hinderers are felons without benefit of clergy; and
all persons to whom such proclamation ought to have been made, and knowing
of such hindrance, and not dispersing, are felons without benefit of clergy.
There is the like indemnifying clause in case any of the mob be unfortunately
killed in the endeavor to disperse them; being copied from the act of queen
Mary. And, by a subsequent clause of the new act, if any persons so riotously
assetnbled begin, even before proclamation, to pull down any church, chapel,
meeting-house, dwelling-house, or out-houses, they shall be felons without
benefit of clergy. (4)
2. By statute 1 Hen. VII. c. 7, unlawful hunting in any legal forest, park,
or warren, not being the king's property, by flight, or with painted faces,
was declared to be single felony. But now, by the statute 9 Geo. I. c. 22,
to appear armed in any enclosed forest or place where deer are usually.
*i44] kept, or in any warren for hares or coneys, or in any high *road,
open heath, common, or down, by day or night, with faces blacked
or otherwise disguised, or (being so disguised) to hunt, wound, kill, or steal
a riotous assembly within the acts. See Doug. 1 eel. 673; 2ed. 699. 5 T. R. 14. 2 Saund.
377, b. n. 12.—Chitty. "There are English statutes, ancient as well as comparatively
modern, making the riotous assembling of twelve or more persons, under circumstances
and for purposes specified, a heavier offence (than for riot), but we have no reported at
tempts to give them a common-law force in this country." Bishop, Cr. L. I, b 534, p. 329.
(3) But, by stat. 1 Vict. c. 91, ss. 1, 2, it is punishable with transportation for life, or
for not less than fifteen years, or imprisonment for three; and now, by stat. 16 & 17
Vict. c. 99, penal servitude may be substituted. — Stewart.
(4) By stat. 4 & 5 Vict. c. 56, s. 2, the punishment was changed to transportation for
seven years or imprisonment for three, and is now changed to penal servitude. —Stewart.
See 49 & 50 Vict c. 38.
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any deer, to rob a warren, or to steal fish, or to procure by gift or promise
of reward any person to join them in such unlawful act, is felony without
benefit of clergy. (5) I mention these offences in this place not on account
of the damage thereby done to private property, but of the manner in which
that damage is committed, namely, with the face blacked or with other dis
guise, and being armed with offensive weapons, to the breach of the public
peace, and the terror of his majesty's subjects.
3. Also, by the same statute, 9 Geo. I. c. 22, amended by statute 27 Geo.
II. c. 15, knowingly to send any letter without a name, or -with a fictitious
name, demanding money, venison, or any other valuable thing, or threatening
(without any demand) to kill any of the king's subjects, or to fire their
houses, out-houses, barns, or ricks, is made felony without benefit of clergy. (6)
This offence was formerly high treason, by the statute 8 Hen. V. c. 6.
4. To pull down or destroy any lock, sluice, orfloodgate erected by authority
of parliament on a navigable river is, by statute 1 Geo. II. st. 2, c. 19, made
felony, punishable with transportation for seven years. By the statute 8
Geo. II. c. 20, the offence of destroying such works, or rescuing any person
in custody for the same, is made felony without benefit of clergy; and it may
be inquired of and tried in any adjacent county, as if the fact had been
therein committed. By the statute 4 Geo. III. c. 12, maliciously to damage
or destroy any banks, sluices, or other works on such navigable river, to
open the floodgates or otherwise obstruct the navigation, is again made felony,
punishable with transportation for seven years. And, by the statute 7 Geo.
III. c. 40, (which repeals all former acts relating to turnpikes,) maliciously
to pull down or otherwise destroy any turnpike-gate or fence, toll
house or *weighing-engine thereunto belonging, erected by authority [*i45
of parliament, or to rescue any person in custody for the same, is
made felony without benefit of clergy, and the indictment may be inquired
of and tried in any adjacent county. (7) The remaining offences against the
public peace are merely misdemeanors, and no felonies; as, —
5. Affrays (from affraier, to terrify) are the fighting of two or more per
sons in some public place, to the terror of his majesty's subjects, (8) for if
(5) The 9 Geo. I. c 22, and 27 Geo. II. c. 15, depriving parties committing these offences
of benefit of clergy, were repealed, by 4 Geo. IV. c. 54. s. 3, which subjected the party
to transportation or imprisonment at the discretion of the court. The latter act, how
ever, is repealed, (except as to sending letters threatening to kill or murder, or to burn
or destroy property; and as to accessaries to such offences, and as to rescues, ) by 7 & 8
Geo. IV. c. 27. All the statutes relating to these offences are repealed and consolidated,
by 7 & 8 Geo. IV. c. 27 and c. 29; and, by 7 & 8 Geo. IV. c. 29, s. 26; stealing or attempt
ing to kill or wound any deer kept in any enclosed ground is declared felony, and the
guilty party is liable to be punished as in the case of simple larceny; and committing the
same ofTence in unenclosed grounds is punishable summarily by fine not exceeding 50/.,
and repeating such offence is deemed felony and punishable as a simple larceny.—
Chitty.
(6) " Later English statutes have revised and superseded the foregoing; as, 7 & 8 Geo.
IV. c. 29, 8 8. 7 Will. IV. and 1 Vict. c. 87, J 7. 10 & 11 Vict. c. 66, J 1. 24 & 25 Vict,
c. 96, %\ 45, 47 and c. 97. With us more of the English enactments appear to be within
the rules making them common law, or to have been accepted as such. But in a part of
our states, if not all, there are statutes modelled more or less after the English ones. "
Bishop, Cr. L. 2, ? 1200, p. 691.
(7) See stat. 24 & 25 Vict. c. 97, concerning malicious injuries to property.
(8) Russell on Crimes, 1, *I45. Wilkes v. Jackson, 2 Hen. & M. (Va.) 355. 359, 360(1808).
Archbold, Crim. PI. & Pr. 2, 1709. To constitute an affray there must be ( 1 ) a fighting: ( 2)
the fighting must be between two or more persons; (3) it must be in some public place.
An indictment charging "that A. B. with force and arms being arrayed in a warlike manner
in a certain public street and highway, unlawfully and to the great terror of the people, an
affray did make," etc., does not charge an indictable offence. Simpson v. The State, 5
Yerger (Tenn.) 356, 357 ( 1833). An indictment for an affray must charge the fighting to
have been in a public place. An allegation that it took place in the town of C. is not
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the fighting be in private it is no affray, but an assault. (b) Affrays may be
suppressed by any private person present, who is justifiable in endeavoring
to part the combatants, whatever consequence may ensue, (f) But more
especially the constable, or other similar officer, however denominated, is
bound to keep the peace, and to that purpose may break open doors to sup
press an affray or apprehend the affrayers, and may either carry them before
a justice or imprison them by his own authority for a convenient space, till
the heat is over, and may then perhaps also make them find sureties for the
peace. (d) The punishment of common affrays is by fine and imprisonment,
the measure of which must be regulated by the circumstances of the case;
for, where there is any material aggravation, the punishment proportionably
increases. As where two persons coolly and deliberately engage in a
duel: this, being attended with an apparent intention and danger of murder,
and being a high contempt of the justice of the nation, is a strong aggrava
tion of the affray, though no mischief has actually ensued. (e)
♦146] *Auother aggravation is when, thereby, the officers of justice are
disturbed in the due execution of their office, or where a respect to
the particular place ought to restrain and regulate men's behavior more than
in common ones; as in the king's court, and the like. And upon the same
account, also, all affrays in a church or churchyard are esteemed very heinous
offences, as being indignities to Him to whose service those places are
consecrated. (9) Therefore mere quarrelsome words, which are neither an
affray nor an offence in any other place, are penal here. For it is enacted,
by statute 5 & 6 Edw. VI. c. 4, that if any person shall, by words only,
quarrel, chide, or brawl in a church or churchyard, the ordinary shall
suspend him, if a layman, ad ingrcssu ecclesice ,(10) and if a clerk in orders,
from the ministration of his office during pleasure. And if any person in
such church or churchyard proceeds to smite or lay violent hands upon
another, he shall be excommunicated ipso facto,-{i 1 ) or if he strikes him with
a weapon, or draws any weapon with intent to strike, he shall, besides excom
munication, (being convicted by a jury,) have one of his ears cut off, or,
having no ears, be branded with the letter F in his cheek. ( 12) Two persons
may be guilty of an affray: but, —
6. Riots, routs, and unlawful assemblies must have three persons at least to
constitute them. (13) An unlawful assembly is when three or more do
(6) 1 Hawk. P. C. 134.
Id) Ibid. 137.
icj Ibid. 136.
(e) Ibid. 138.
sufficient. It might have been in the town of C. and yet out of the sight and hearing of
all but the parties concerned. State v. Heflin, 8 Humphreys (Tenn. ) 84, 85 (1845). "An
affray differs from a riot in this; that two persons may be guilty of it, whereas three per
sons at least are necessary to constitute a riot, in its legal sense." Barb. Cr. L. t, '227, p.
410. "Of a nature similar to riot and its two related offences, is affray; being the fighting
together of two or more persons, either by mutual consent or otherwise, in some public
place, to the terror of the people. It is indictable at the common law." Bishop, Cr.
L. 1, \ 535, p. 329. Malone Cnm. Briefs, p. 179.
To support a prosecution for an affray the prosecutor must prove, in addition to the
requisites given in the text, that in the affray or fighting there must be a stroke given
or offered, or weapon drawn, otherwise it is not an affray. Archbold's Crim. PI. &
Pr. vol. 2, 1712.
(9) See stat. 18 & 19 Vict. c. 86.
(10) [From entering the church.]
( 11) [By the fact itself ]
(12) Ex parte Wurtele, 1 Lower Canada Reports, 414, 433 (1851).
(13) By stat. 23 & 24 Vict. c. 32, if any person shall be guilty of riotous, violent, or
indecent behavior in any cathedral, church, etc., whether during the celebration of divine
service or at any other time, or in any church yard or burial ground, who shall molest,
etc. any duly authorized preacher or person in holy orders, ministering or celebrating
any sacrament or divine service, etc. shall upon conviction be imprisoned for a time not
longer than two months.
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assemble themselves together to do an unlawful act, (14) as to pull down
enclosures, to destroy a warren or the game therein , and part without doing
it or making any motion towards it.(/)(i5)(i6) A rout is where three or more
meet to do an unlawful act upon a common quarrel, as forcibly breaking
down fences upon a right claimed of common or of way, and make some
advances towards it.(^-) A riot is where three or more actually do an
unlawful act of violence, either with or without a common cause or quarrel
as, if they beat a man, or hunt and kill game in another's park, chase,
warren, or liberty, or do any other unlawful act with force and violence, or
even do a lawful act, as removing a nuisance, in a violent and tumul
tuous manner. (17) *The punishment of unlawful assemblies, [*i47
(/) 3 Inst. 176.
(A) 3 Insl. 176.
fo) Bro. Abr. tit. Riot, 4, 5.
(14) Riot, rout and unlawful assembly.—" The distinction between these offences ap
pears to be, that a riot is a tumultuous meeting of persons upon some purpose which
they actually execute with violence; a rout is a similar meeting upon a purpose, which,
if executed, would make them rioters, and which they actually make a motion to exe
cute; and an unlawful assembly is a mere assembly of persons upon a purpose which, if
executed, would make them rioters, but which they do not execute, nor make any motion
to execute." Russell on Crimes, i, *378. Id. Archbold, Crim. PI. & Fr. 2, *i6o7, 1698.
See Bishop, Cr. h. I, ?. 534, P- 328.
(15) An assembly of a man's friends for the defence of his person against those who
threatened to beat him if he go to such a market, etc. is unlawful; for he who is in fear
of such insults must provide for his safety by demanding the surety of the peace against
the persons by whom he is threatened, and not make use of such violent methods, which
cannot but be attended with the danger of raising tumults and disorders, to the disturb
ance of the public peace. But an assembly of a man's friends at his own house for the
defence of the possession of it against such as threaten to make an unlawful entry, or
for the defence of his person against such as threaten to beat him in his house, is permited
by law; for a man's house is looked upon as his castle. He is not, however, to arm himself
and assemble hts friends in defence of his close. 1 Russ. 362. —Chitty. Archbold, Crim.
PI. & Pr. 2. 1708. "The same proof (as for unlawful assembly) is required for rout, and
in addition thereto that some advances were made toward accomplishing the object."
(16) "To support this charge, it must be shown that three or more persons assembled
with a preconcerted purpose to do some unlawful act." Bailey's Onus Probandi, p. 458.
" The third subdivision of section 451 of the Penal Code, under which the defendant
was indicted, requires that in order to constitute the offence of unlawful assembly, three
or more persons being assembled, should attempt or threaten any act 'tending towards a
breach of the peace, or an injury to person or property, or any unlawful act.' The offence
can only be committed when there is a concert or combination of three or more persons
who unite in the attempt or in the threat to do one or more of the things specified in the
statute. A threat made by one or by two persons only, in which no others participated,
would not be indictable under this statute, although made in an assembly of many per
sons. It was also the rule of the common law that three or more persons should be
assembled and participate in the unlawful purpose, in order to constitute the offence of
unlawful assembly, or the cognate offences of rout and riot." People v. Most, 128 N.
Y. 108, 113, 114 ( 1 89 1 ) .
(17) To constitute a riot, the parties must act without any authority to give color to
their proceedings; for a sheriff, constable, or even a private individual, are not only per
mitted, but enjoined, to raise a number of people to suppress rioters, etc. 2 Hawk,
c. 65, s. 2. The intention also with which the parties assemble, or at least act, must be
unlawful; for if a sudden disturbance arise among persons met together for an innocent
purpose, they will be guilty of a mere affray, though if they form parties, and engage in
any violent proceedings, with promises of mutual assistance, or if they are impelled
with a sudden disposition to demolish a house or other building, there can be no doubt
they are rioters, and will not be excused by the propriety of their original design.
2 Hawk. c. 65, s. 3. But though there must be an evil intention, whether premeditated
or otherwise, the objeet of the riot itself may be perfectly lawful, as to obtain entry into
lands to which one of the parties has a rightful claim; for the law will not, as we have
before seen, (ante, 3 book, $,) suffer private individuals to disturb the peace, by obtain
ing that redress bv force which the law would regularly award them. 2 Hawk. c. 65,
s. 7. 8 T. R. 357. 364.
Women are punishableas rioters, butinfants under the age of discretion are not. 1 Hawk,
c. 65, s. 44. In a riot all are principals; and therefore if any person encourages, or pro
motes, or takes part in a riot, whether by words, signs, or gestures, or by wearing the badge
or ensign of the rioters, he is himself to be considered a rioter. 2 Camp. 370.—ChiTTy.
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if to the number of twelve, we have just now seen, may be capital, accord
ing to the circumstances that attend it; but from the number of three to
eleven is by fine and imprisonment only. (18) The same is the case in
riots and routs by the common law; to which the pillory, in very enormous
cases, has been sometimes superadded. (i )(ig) And, by the statute 13 Hen.
IV. c. 7, any two justices, together with the sheriff or under-sheriff of the
county, may come with the posse comitatus(2o) if need be, and suppress any
such riot, assembly, or rout, arrest the rioters, and record upon the spot the
nature and circumstances of the whole transaction, which record alone shall
be a sufficient conviction of the offenders. In the interpretation of which
statute it hath been holden that all persons, noblemen and others, except
women, clergymen, persons decrepit, and infants under fifteen, are bound
to attend the justices in suppressing a riot, upon pain of fine and imprison
ment; and that any battery, wounding, or killing the rioters that may happen
in suppressing the riot is justifiable. (/ )(2i) So that our ancient law, pre
vious to the modern riot act, seems pretty well to have guarded against any
violent breach of the public peace, especially as any riotous assembly on a
public or general account, as, to redress grievances or pull down all enclosures,
and also resisting the king's forces if sent to keep the peace, may amount
to overt acts of high treason by levying war against the king. (22)
7. Nearly related to this head of riots is the offence of tumultuous petition
ing, which was carried to an enormous height in the times preceding the
grand rebellion. Wherefore, by statute 13 Car. II. st. 1, c. 5, it is enacted
that not more than twenty names shall be signed to any petition to the king
or either house of parliament for any alteration of matters established by law
in church or state, unless the contents thereof be previously approved in the
country by three justices, or the majority of the grand jury at the assizes
or quarter sessions, and, in London by the lord mayor, aldermen,
*i48] *and common council; (A) and that no petition shall be delivered by
a company of more than ten persons, on pain in either case of incur
ring a penalty not exceeding 100/. and three mouths imprisonment. (23)
the corporation of London has since the Restoration
'{) 1 H iwk. P. C. 159.
usually taken the lead in petitions to parliament
/) 1 IU1. K C. 495. Ibid. 161.
it) This maybe one reason (among others) why for the alteration of any established law.
"The essence of the riot in some cases is the terroretn populi [Terror of the people]. In
such cases it is necessary to aver the fact. In others the essence may be the committing
some unlawful act with violence, or in a violent and tumultuous manner; in such cases it
seems necessary that the aforesaid words should be used. Mr. Greenleaf (3 vol. sec. 219,)
says: "If the indictment charges the actual perpetration of a deed of violence, such as assault
and battery, etc., it is not necessary to allege or prove that it was done to the terror of
the people, but proof of all the other circumstances alleged will support the indictment
without proving directly any terror." State v. Sims, 16 S. C. (Shand) 486, 490 ( 1881).
" But if persons innocently and lawfully assembled, afterwards confederate to do an un
lawful act of violence, suddenly proposed and assented to, and thereupon do an act of
violence, in pursuit of such purpose, this is a riot." State v. Snow, 18 Me. 346, 347 (1841).
" In order to make out a riot at common law, an unlawful assemblage must be shown,
and if a number of persons lawfully assembled, suddenly and without premeditation,
fell together, it was only an affray; but if being thus assembled, they concoct a breach
of the peace, and in pursuance thereof execute it, this is a sufficient assemblage to make
it a riot." Doughty ct at. v. People, 4 111. 179, 180 (1843).
(18) By the 3 Geo. IV. c. 144, hard labor must be imposed. —ChiTTY.
( 19) But now the pillory is abolished, by 56 Geo. III. c. 138. —ChiTTY.
(20) [The power of the county.]
(21) I Russell on Crimes, *403.
(22) Id. *389. 2 Archbold, Crim. PI. & Pr. 1698.
(23) In the trial of lord George Gordon, it was contended that the article of the Bill of
Rights which declares that it is the right of the subject to petition the king, and that all
commitments and prosecutions for such petitioning are illegal, had virtuallv repealed
this statute. This, however was denied by lord Mansfield in the name of the court.
Doug. 592.— Coi,eridg«.
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8. An eighth offence against the public peace is that of a forcible entry or
detainer, which is committed by violently taking or keeping possession of
lands and tenements with menaces, force, and arms, and without the authority
of law. (24) This was formerly allowable to every person disseised, or turned
out of possession, unless his entry was taken away or barred by his own
neglect, or other circumstances, which were explained more at large in a
former book. (7) But, this being found very prejudicial to the public peace,
it was thought necessary by several statutes to restrain all persons from the
use of such violent methods, even of doing themselves justice, and much more
if they have no justice in their claim, (m ) So that the entry now allowed by
law is a peaceable one ; that forbidden is such as is carried on and maintained
(0 See book 111. p. 174, etc.

(m) 1 Hawk. P. C. 141.

(24) " It is necessary, . . . under tht English statutes, to aver either a leasehold or a
freehold in the prosecutor; though proof of actual possession is sufficient to support the
allegation in the indictment that the complainant was seized in fee simple." Wharton,
Cr. Li. 2, J 1108, p. 32. " Under 5 Ric. II.. the prosecutor must aver a freehold, and under
21 Jac. I. a leasehold; but it seems proof that he was in actual occupation of the premises,
or in reception of the rents and profits, is sufficient evidence of seisin." Wharton, Cr
L. 2, J 1 104, p. 31. "To enter, with intent to keep possession, constitutes the offence of forcibleentry.. Of this there may be a conviction without proving a forcible detainer." Whar
ton, Cr. L. 2, ij 1083, p. 21. See Russell on Crimes, 1, *42i. "The remedies against such
as are guilty of forcible entries or detainers are either by action, by complaint to justices
of the peace (who may proceed upon view or inquisition, ) or by indictment at the general
sessions. And if a forcible entry or detainer be made by three persons or more, it is a
riot; and may be proceeded against as such, if no inquiry has before been made of the
force." Russell on Crimes, I, *428. "A forcible entry is one's entry on another's real
estate, or in special circumstances on his own, of a nature to be the subject of a personal
occupation, made with an array of force adapted to create terror in those present opposing.
A forcible detainer is a detaining of the possession of such estate, to which the person has
no perfect title, by force of the same kind. It has been said that one disseised of his lands
might by the ancient common law employ force to any degree necessary to regain the pos
session. And this might have been so in civil jurisprudence; because, if a plaintiff were in
the wrong in holding the possession, he was in no situation to complain of the defendant's
wrong in expelling him, where the latter was the true owner. But there is likewise another
doctrine of the common law; namely, that no one has the right to enforce a claim, how
ever just, by the commission of a breach of public order and tranquillity. Consequently,
it is now established that forcible entry, and in some circumstances forcible detainer, are
indictable crimes, without regard toany statute, English or American." Bishop, Cr. L. 2,
\\ 489, 490, pp. 280, 281. See Woodfall's L,andlordand Tenant, I Am. ed. (Webster), vol.
2/S43, p. 1276. Archbold, Crim. PI. & Pr. 2, 1130. "The different acts of parliament have
been held in England not to repeal the common law in relation to forcible entry, but to
provide additional legislation on the subject. Hence, in an indictment at common law, it
was necessary to allege merely that the complainant was in the peaceable possession of the
premises entered upon, while under the statute of 8 Hen. 6 or 31 Eliz., it was necessary
to allege that the prosecutor was seised in fee in the premises; and in an indictment under
the statute of 21 Jac. I., that the complainant was seised of a freehold, or was possessed
for a term of years, because restitution of the land was the principal reason for indicting,
and at common law there could be no restitution, and, under the statutes, no restitution
to one seised or possessed of an estate less than that mentioned in them." State v. Mor
gan, 59 N. H. 322, 323 (1S79). "A party peaceably in the actual possession of lands at
the time of a forcible entry, or in the constructive possession thereof at the time of a
forcible holding over, is entitled to proceed under the statute of forcible entry and
detainer, though he is neither seised of a freehold nor possessed of a term of years in the
premises." Hoardman v. Thompson, 3 Montana, 387, 391 (1879). A proceeding for
forcible entry and detainer is not one in which the title to the premises can be brought in
question. It is a summary proceeding in which an actual peaceable possession of the
premises must be shown to have been forcibly taken away, or invaded by the defendant.
If a peaceable possession be shown to have been invaded or taken away by force, the law
will restore it, even though the defendant be able to show a perfect title in himself. The
Wisconsin statute is taken from the English statute, 5 Rich. II. The intention of this,
as well as of all other enactments on the same subject, is to restrain all persons from the
use of forcible or violent means of doing themselves justice. Gates v. Winslow, 1 Wis.
555.559 (i853)1547
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with force, with violence and unusual weapons. (25) By the statute 5 .Ric.
II. st. 1, c. 8, all forcible entries are punished with imprisonment and ransom
at the king's will. And, by the several statutes of 15 Ric. II. c. 2, 8 Hen.
VI. c. 9, 31 Eliz. c. 11, and 21 Jac. I. c. 15, upon any forcible entry, or
forcible detainer after peaceable entry, into any lands or benefices of the
church, one or more justices of the peace, taking sufficient power of the
county, may go to the place, and there record the force upon his own view,
as in case of riots, and upon such conviction may commit the offender to
gaol till he makes fine and ransom to the king. And moreover the
justice or justices have power to summon a jury to try the forcible entry
or detainer complained of ; and, if the same be found by that jury, then,
besides the fine on the offender, the justices shall make restitution by the
sheriff of the possession, without inquiring into the merits of the title, for the
force is the only thing to be tried, punished, and remedied by them: and the
same may be done by indictment at the general sessions. (26) But this
provision does not extend to such as endeavor to maintain possession
♦149] by force where they *themselves, or their ancestors, have been in the
peaceable enjoyment of the lands and tenements for three years
immediately preceding. («)
9. The offence of riding or going armed with dangerous or unusual weapons
is a crime against the public peace, by terrifying the good people of the land,
and is particularly prohibited by the statute of Northampton, 2 Edw. III. c.
3,(27) upon pain of forfeiture of the arms and imprisonment during the
(») Holding over by force, where the tenant's
title was under a lease now expired, is said to be a

forcible detainer. Cro. Jac. 199.

(25) " The owner of land who is wrongfully held out of possession by one who has no
legal or equitable right, may embrace the opportunity and gain peaceable possession if
hecan; but unless he can obtain possession without force or show of violence, his sole
remedy is to invoke the aid of legal proceedings, To this end a special statutory pro
ceeding has been provided," etc. Scott v. Willis, 122 Ind. 1, 2 (1889).
(26) For a general discussion of the common law remedy for unlawful detainer, see
Thorn v. Reed, 1 Ark. 480, 493 ( 1839). " The statute of forcible entry and detainer, not
in terms, but by necessary construction, forbids a forcible entry, even by the owner, upon
the actual possession of another. . . . It is urged that the owner of real estate has a nght
to enter upon and enjoy his own property. Undoubtedly, if he can do so without a forc
ible disturbance of the possession of another; but the peace and good order of society
require that he shall not be permitted to enter against the will of the occupant, and hence
the common law right to use all necessary force has been taken away. He may be wrong
fully kept out of possession, but he cannot be permitted to take the law into his own
hands and redress his own wrongs. ... In Illinois, it has been constantly held that any
entry is forcible, within the meaning of this law, which is made against the will of the
occupant. The statutes of forcible entry and detainer should be construed as taking
away the previous common law right of forcible entry bv the owner, and that such entry
must be therefore held illegal in all forms of action." Reeder v. Purdy, 41 111. 279, 285
(1866). Approved in Chicago v. Wright, 69 111. 318 ( 1873). See Hyatt v. Wood, 4 Johns.
150. Ives v. Ives, 13 id. 235.
(27) This offence existed at the common law and the statute of Northampton was
made in affirmance of the common law. The offence consists not so much in carrying
a gun, as in the wicked purpose and mischievous result of going about with that or
any other dangerous weapon, to terrify and alarm, and in such a manner as natu
rally will terrify and alarm. State v. Huntly, 3 Iredell's Law (N. C.1 418. 421 (1842).
Malone Crim. Briefs, p. 345. "Notwithstanding the early date of this statute (North
ampton), we have no evidence that it was accepted as common law in our colonies. But
whatever we may deem of this statute, the leading offence punishable by it, namely, riding
or going about armed with dangerous or unusual weapons to the terror of the people, was
always indictable under the common law of England, and it has become a part of the
common law of our states. And this common-law offence has also been extended, regu
lated and confirmed by statutes in some of our states But generally in the states which
have legislated upon this subject, the simple carrying of the weapon, without reference
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king's pleasure: in like manner as, by the laws of Solon, every Athenian was
finable who walked about the city in armor. (0)
10. Spreadingfalse news, to make discord between the king and nobility,
or concerning any great man of the realm, is punishable by common law( p)
with fine and imprisonment, which is confirmed by statutes Westm. 1 , 3 Edw.
I. c. 34, 2 Ric. II. st. i, c. 5, and 12 Ric. II. c. 11.(28)
11. False and pretended prophecies, with intent to disturb the peace, are
equally unlawful, and more penal, as they raise enthusiastic jealousies in the
people and terrify them with imaginary fears. (29) They are therefore
punished by our law upon the same principle that spreading of public news
of any kind, without communicating it first to the magistrate, was prohibited
by the ancient Gauls, (jj) Such false and pretended prophecies were punished
capitally by statute 1 Edw. VI. c. 12, which was repealed in the reign of
queen Mary. And now, by the statute 5 Eliz. c. 15, the penalty for the first
offence is a fine of ten pounds and one year's imprisonment; for the second,
forfeiture of all goods and chattels and imprisonment during life.
*i2. Besides actual breaches of the peace, any thing that tends to [*i50
provoke or excite others to break it is an offence of the same denomi
nation. Therefore challenges to fight, either by word or letter, or to be the
bearer of such challenge, are punishable by fine and imprisonment, according
to the circumstances of the offence. (r)(3o) If this challenge arises on account
(0) Pott. Antiq. b. i. c. 26.
(p) 2 Inst. 226. 3 Inst. 198.
(<7) " Habent tegibus sanctum, si quis quid de republica a fini/imijt nimore nut Jama acceperit, uti ad mapistratum deftrai nere cum alio coinmunicet : quod suepe
homines tone rarios atque impcritos falsi* rumttribus
terreri, et ad /acinus impelli, et dc summis rebus con
silium mpere cofjnitum est.'* ["They make it an
inviolable rule, that if any one shall hare received

any intelligence In the neighborhood concerning
the republic by rumor or report, he shall make it
known to a magistrate, and not communicate it to
any one else; for rash and ignorant men, It is well
known, alarmed by false reports, are often driven
to violent measures, ond interfere in affairs of the
highest consequence."] CRM. de Bell. Gall, lib. 6,
eap. 19.
(r) 1 Hawk. P. C. 135, 138.

to whether it is open or concealed, or to the terror of the people or not, is prohibited;
or else the inhibition is limited to the ' secret ' or ' concealed 1 carrying. The object
sought is the protection of the community." Bishop, St. C. 2 ed. JJ 783-786, pp.
464, 465.
(2S) " One of the old common-law offences, confirmed by statutes early enough in date
to be common law with us, is termed the spreading of false news. It relates primarily,
perhaps exclusively, to public affairs 'to make discord,' " etc. Bishop, Cr. L. i, J 476,
pp. 291. 292.
(29) "Whether . . . false and pretended prophecies and the like—were ever subjects
of indictment here, as they were in England when our forefathers came to this country,
we have probably no adjudications. Practically they have dropped silently out of the
catalogue of crimes even on the other side of the Atlantic." Bishop, Cr. L. 1, \ 497,
p. 3°3(30) The offences of fighting duels and sending or provoking challenges are fully con
sidered by Mr. J. Grose, in passing sentence on Rice, convicted on a criminal information
for a misdemeanor of the latter kind. 3 East, 581, where the opinions of the earlier
writers are collected. It is an offence though the provocation to fight do not succeed
(6 East, 464. 2 Smith, 550;) and it is a misdemeanor merely to endeavor to provoke
another to send a challenge. 6 East, 464. But mere words which, though they may
produce a challenge, do not directly tend to that issue, as calling a man a liar or knave,
are not necessarily criminal 12 Lord Raym. 1031. 6 East, 471), though it is probable
they would be so if it could be shown that they were meant to provoke a challenge. A
challenge is one of those offences for which a criminal information will be granted by
the court of King's Bench, though this will not be done where the party applying has
himself first incited the proposal. 1 Burr. 316.—Chitty.
" It is a very high offence to challenge another, either by word or letter, to fight a
duel, or to be the messenger of such a challenge, or even barely endeavor to provoke
another to send a challenge, or to fight; as by dispersing letters, for that purpose, full of
' reflections, and insinuating to fight. And it will be no excuse for a party so offending,
that he has received provocation; for as, if one person should kill another in a deliberate
duel under the provocation of charges against his character and conduct ever so grievous,
it will be murder in him, and his second; the bare incitement to fight, though under such
Book IV.—9.
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of any money won at gaming, or if any assault or affray happen upon such
account, the offender, by statute 9 Anne, c. 14, shall forfeit all his goods to
the crown and suffer two years' imprisonment.
13. Of a nature very similar to challenges are libels, libclli famosi, which,
taken in their largest and most extensive sense, signify any writings, pictures,
or the like, of an immoral or illegal tendency; but, in the sense under which
we are now to consider them, are malicious defamations of any person, and
especially a magistrate, made public by either printing, writing, signs, or
pictures, in order to provoke him to wrath or expose him to public hatred,
contempt, and ridicule, (s) (31) The direct tendency of these libels is the
breach of the public peace by stirring up the objects of them to revenge, and
perhaps to bloodshed. The communication of a libel to any one person is a
publication in the eye of the law;(7)(32) and therefore the sending an abusive
letter to a man is as much a libel as if it were openly printed, for it equally
tends to a breach of the peace, (w) For the same reason, it is immaterial,
with respect to the essence of a libel, whether the matter of it be true or
false, (v) since the provocation, and not the falsity, is the thing to be punished
criminally; though, doubtless, the falsehood of it may aggravate its guilt and
enhance its punishment. (33) In a civil action, we may remember, a libel
must appear to be false as well as scandalous; (w) for, if the charge be true,
the plaintiff has received no private injury, and has no ground to
*i5i] demand a compensation for himself, whatever *offerice it may be
against the public peace; and therefore, upon a civil action, the
truth of the accusation may be pleaded in bar of the suit. But, in a criminal
prosecution, the tendency which all libels have to create animosities, and to
s) 1 Hawk. P. C. 193.
139. 1 Hawk. P. 0. 195.
() Moor. 81:!.
(v) Moor. 627 ii Rep. 123. 11 Mod. 99.
ii) 2 Brown, 115. 12 Rep. 35. Hob. 215. Poph.
(uj) See book lii. page 125.
provocation, is in itself a very high misdemeanor, though no consequence ensue thereon
against the peace." Russell on Crimes, I, *4I3- Id. Archbold, Cnm. PI. & Pr. I, *835.
Challenging is a subject of indictment on three grounds: ( I ) It tends to excite breaches
of the public peace; (2) because it is an attempt to commit a crime; (3) it is a con-pi
racy. " On all three grounds parties who fight without the fatal result are punishable."
Bishop, Cr. L. 2, \ 312, p. 179. " Sending a challenge, verbal or written, to fight a duel,
is a disquiet-creating act in the nature of attempt; therefore, though no duel is fought,
it is indictable at the common law." Bishop, 1, \ 540, p. 332. State v. Perkins, 6
Blackf. (Ind.) 20. 21 (1841).
(31) Where a writing in the form of a letter, addressed to the wife of another man,
contained words importing that she had acted libidinously toward the writer, had invited
him to an adulterous intercourse with her, and had sought opportunities to effect it;
which writing was compose1! and sent to her, with intent to insult and abuse her, to de
bauch her affections and alienate them from her husband, to entice her to commit adul
tery, and to bring her into disgrace and contempt; it was held that such writing was
libelous. "But the sending of such a letter, without other publication, is clearly an
offence of a public nature, and punishable as such, as it tends to create ill-blood and
cause a disturbance of the public peace." State v. Avery, 7 Conn. 266, 268 (1828). See
Barb. Cr. L. I, *23i, p. 418 Root v. King, 7 Cowen (N. Y.) 613, 620 (1827). Holt v.
Parsons, 23 Tex. 9, 19 ( 1859)
(32) See Commonwealth v. Sharpless, 2 S & R. (Pa.) 91, 104 (1815).
(33) The words of Lord Mansfield, "the greater truth, the greater libel," which his
enemies wished with urich eagerness to convert to the prejudice of that noble peer's repu
tation as a judge, were founded in principle and supported by very ancient authority.
Lord Coke lias said, " that the greater appearance there is of truth in any malicious
invective, so much the more provoking it is." 5 Co. 125.
Where truth is a greater provocation than falsehood, and therefore has a greater ten
dency to produce a breach of the public peace, then it is certainly true that the greater
truth, the greater libel. Asperis facetiis inlusus, qua' ubi multum ex vero /r.i.rcre, acrem
sui memoriam relinqaunt. [Being rallied with cutting jests, which, when they contain
much truth, leave a bitter remembrance behind.] Tac. Ann. 15, c. 63. —Christian.
The truth of a libel cannot be given in evidence in a criminal prosecution. State v.
Lehre, 2 Treadway (S. C. Law) 809, 816 (.iSn,.
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disturb the public peace is the whole that the law considers. (34) And,
therefore, in such prosecutions the only points to be inquired into are, first,
the making or publishing of the book or writing; and secondly, whether the
matter be criminal; and if both these points are against the defendant, the
offence against the public is complete. (35 ) The punishment of such libellers,
for either making, repeating, printing, or publishing the libel, is fine and
such corporal punishment as the court in its discretion shall inflict, regarding
the quantity of the offence and the quality of the offender, (x) (36) By the
(1) 1 Hawk. P. C. 19S.

(34) " It is immaterial with respect to the essence of the libel whether the matter be
true or false, since the provocation, and not the falsity is the thing to be punished."
Territory v. Nugent, I Martin (La.) *io9, *m (1810).
(35) But a modification of this rule has been recently admitted by the legislature; and it
has been enacted by stat. 6 & 7 Vict. c. 96, § 6, that on the trial of any indictment or
information for a libel, the defendant having pleaded such plea as hereinafter is men
tioned, the truth of the matter charged may be inquired into, but shall not amount to a
defence unless it was for the public benefit that the matter charged should be published;
and to entitle the defendant to give evidence of the truth of the matters charged, as a
defence to such indictment or information, it shall be necessary for the defendant in
pleading to the indictment or information to allege the truth of the said matters; and
also that it was for the public benefit that the matters charged should be published; to
which plea the prosecutor may reply generally; and if after such plea the defendant shall
be convicted, the court may, in pronouncing sentence, consider whether the guilt of the
defendant is aggravated or mitigated by the plea. But it is provided that in addition to
such plea the defendant may plead a plea of not guilty. And, by sect. 7, whenever
upon the trial of any such indictment or information, under the plea of not guilty, evi
dence shall have been given which shall establish a presumptive case of publication by
the act of any other person by his authority, the defendant may prove that such publica
tion was made without his authority or consent.— Stewart.
In most of the United States provision is made either in their constitutions or statutes
on this subject similar to the provisions of 6 & 7 Vict. In those states where there is no
statutory or constitutional limitation the common-law doctrine remains in force. Com.
v Clapp, 4 Mass. 163. Com. v. Snelling, 15 Pick. 337. State v. Allen, 1 McCord, 525.
State v. Burnham, 9 N. Harnp. 34. In one celebrated case the Supreme Court of New
York were equally divided. People v. Croswell, 3 Johns. Cases, 337. But as it may be
shown that the publication was for a justifiable purpose, and not malicious nor with the
intent to defame, so there may be cases where the defendant, having proved the purpose
justifiable, may give in evidence the truth of the words, where such evidence will tend
to negative the malice and intent to defame. Wharton's Amer. Crim. Law, 850. Com.
v. Buckingham, 2 Wheeler's C. C. 438. —Sharswood.
(36) Though it has been held—at least for these two centuries— that the truth of a libel
is no justification in a criminal prosecution, yet in many instances it is considered an
extenuation of the offence; and the court of King's Bench has laid down this general
rule, —viz., that it will not grant an information for a libel unless the prosecutor who
applies for it makes an affidavit asserting directly and pointedly that he is innocent of
the charge imputed to him. But this rule may be dispensed with if the person libelled
resides abroad, or if the imputations of the libel are general and indefinite, or if it is
a charge against the prosecutor for language which he has held in parliament. Doug.
271. 372It had frequently been determined by the court of King's Bench that the only ques
tions for the consideration of the jury in criminal prosecutions for libel were the fact of
publication and the truth of the innuendoes,—that is, the truth of the meaning and sense
of the passages of the libel as stated and averred in the record; and that the judge or court
alone were competent to determine whether the subject of the publication was or was not
a libel. See the case of The Dean of St. Asaph, 3 T. R 428. But, the legality of this
doctrine having been much controverted, the 32 Geo. III. c. 60 was passed, entitled An
act to remove doubts respecting the functions of juries in cases of libels. And it declares
and enacts that on every trial of an indictment or information for a libel the jury may
give a general verdict of guilty, or not guilty, upon the whole matter in issue, and shall
not be required or directed by the judge to find the defendant guilty merely on the
proof of the publication of the paper charged to be a libel, and of the sense ascribed to
it in the record. But the statute provides that the judge may give his opinion to the
jury respecting the matter in issue, and the jury may at their discretion, as in other
IS5I
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law of the twelve tables at Rome, libels which affected the reputation of
another were made a capital offence; but before the reign of Augustus the
punishment became corporal only.(_y) Under the emperor Valentinian(2)
it was again made capital, not only to write, but to publish, or even to omit
destroying them. Our law in this and many other respects corresponds
rather with the middle age of Roman jurisprudence, when liberty, learning,
and humanity were in their full vigor, than with the cruel edicts that were
established in the dark and tyrannical ages of the ancient decemvirii(yj} or
the later emperors.
In this and the other instances which we have lately considered, where
blasphemous, immoral, treasonable, schismatical, seditious, or scandalous
libels are punished by the English law, some with a greater, others with a
less, degree of severity, the liberty of the press, properly understood, is by no
means infringed or violated. (38) The liberty of the press is indeed essential
to the nature of a free state; but this consists in laying no previous
♦152] restraints upon publications, and *not in freedom from censure for
(y)
Quinetiam lex
Pamamut lata, malo qux noliet carmine qumqiiam
Vescrwi: ■ vertere modumformidine fustls.
[Moreover the law and punishment are decreed,

which forbids any one to write scurrilous verses:—
they chuneed their mode of writing through fear of
corporal chastisement.] Hor. ad Aug. 152.
(i) Cod, 9, 36.

cases, find a special verdict, and the defendant, if convicted, may move the court, as
before the statute) in arrest of judgment.
A person may be punished for a libel reflecting on the memory and character of the
dead; but it must be alleged and proved to the satisfaction of the jury that the author
intended by the publication to bring dishonor and contempt on the relations and
descendants of the deceased. 4 T. R. 126.
It is not a libel to publish a correct copy of the reports or resolutions of the two houses
of parliament, or a true account of the proceedings of a court of justice. " For though,"
as Mr. Justice Lawrence has well observed, "the publication of such proceedings may
be to the disadvantage of the particular individual concerned, yet it is of vast importance
to the public that the proceedings of courts of justice should be universally known. The
general advantage to the country in having these proceedings made public more than
counterbalances the inconveniences to the private persons whose conduct may be the
subject of such proceedings." Rex v. Wright, 8 T. R. 20,3.
But this will not apply to the publication of part of a trial before it is finally concluded;
for that might enable the friends of the parties to pervert the justice of the court by the
fabrication of evidence and other impure practices.
Nor ought it to extend to the publication of trials where indecent evidence must from
necessity be introduced; for it would be in vain to turn women and children out of court
if they are afterwards permitted to read what has passed in their absence.
Lord Hardwicke has declared that any publication which shall prejudice the world
with regard to the merits of a cause before it is heard is a contempt of the court in which
the cause is pending; and he committed upon a summary motion only the parties who
had been guilty of such a publication. 2 Atk. 472.
The reason must be much stronger for suppressing partial and premature publications
upon subjects which may be tried by a jury.
The sale of the libel by a servant in a shop is prima facie evidence of publication in a
prosecution against the master, and is sufficient for conviction, unless contradicted by
contrary evidence showing that he was not privy nor in any degree assenting to it. Ibid. ;
and 5 Burr. 2686. When a person is brought to receive judgment for a libel, his conduct
subsequent to his conviction may be taken into consideration, either by way of aggra
vation or mitigation of the punishment. 3 T. R. 432. And when Johnson the bookseller
was brought up for judgment for having published a seditious libel, the attorney-general
produced an affidavit that the defendant after his conviction had published the same
libel in the Analytical Review. M. T. 1798.
An information or an indictment need not state that the libel is false or that the offence
was committed by force and arms. 7 T. R 4.
Hanging up or burning an effigy with intent to expose some particular person to ridi
cule and contempt is an offence of the same nature as a libel, and has frequently been
punished with great but proper severity. —Christian.
(37) [Ten men.]
(38) To punish an editor for libel is not infringing upon the liberty of press. Libel and
legitimate criticism distinguished. Morton v. State, 3 Tex. App. 510, 517 (1878).
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criminal matter when published. (39) Every freeman has an undoubted
right to lay what sentiments he pleases before the public; to forbid
this is to destroy the freedom of the press; but if he publishes what is im
proper, mischievous, or illegal, he must take the consequence of his own
temerity. To subject the press to the restrictive power of a licenser, as was
formerly done, both before and since the revolution, (a) is to subject all free
dom of sentiment to the prejudices of one man, and make him the arbitrary
and infallible judge of all controverted points in learning, religion, and gov
ernment. But to punish (as the law does at present) any dangerous or
offensive writings, which, when published, shall on a fair and impartial trial
be adjudged of a pernicious tendency, is necessary for the preservation of
peace and good order, of government and religion, the only solid foundations
of civil liberty. Thus the will of individuals is still left free; the abuse only
of that free will is the object of legal punishment. Neither is any restraint
hereby laid upon freedom of thought or inquiry : liberty of private sentiment
is stili left; the disseminating or making public of bad sentiments, destructive
of the ends of society, is the crime which society corrects. A man
(says a *fine writer on this subject) may be allowed to keep poisons [^153
in his closet, but not publicly vend them as cordials. And to this we
may add that the only plausible argument heretofore used for the restraining
the just freedom of the press, " that it was necessary, to prevent the daily
abuse of it," will entirely lose its force when it is shown (by a seasonable
exertion of the laws) that the press cannot be abused to any bad purpose
without incurring a suitable punishment; whereas it never can be used to
any good one when under the control of an inspector. So true it will be
found that to censure the licentiousness is to maintain the liberty of the press.

CHAPTER XII.
OF OFFENCES AGAINST PUBLIC TRADE.
Offences against public trade, like those of the preceding classes, [*i54
are either felonious or not felonious. Of the first sort are,—
1. Owling; so called from its being usually carried on in the night, which
is the offence of transporting wool or sheep out of this kingdom, to the detri
ment of its staple manufacture. (1) This was forbidden at common law, (a)
(a) The art of printing, soon after Its introduction,
was looked upon (as well in England as In other
countries) as merely a ma'ter of state, and subject
to the coercion of' the crown. It was therefore
regulated with us by the kind's proclamations, pro
hibitions, charters of privileges and of license, and
finally by the decrees of the court of star-chamber,
which limited the number of printers and of presses
which each should employ, and prohibited new
publications, unless previously approved by proper
licensers. On the demolition of this odious juris
diction, in 1641, the long parliament of Charles I.,
after their rupture with that prince, assumed the
same powers as the starchamber exercised with
respect to the licensing of books, and in 104:1.1017.
1649, and 1652 (Scobell, 1. 44, 131; ii. 88, 230) issued

their ordinances for that purpose, founded prim 'pally on the starchaml>er decree of 16;i7 In ltttri
was passed the statute 13 & 14 Car. II. c. 33, which
(with some few alterations) was copied from the
parliamentary ordinances. This act expired in
16T9, but was revived by statute 1 Jae. II. e. 17. and
continued till 1602. It was then continued for two
years lonuer by statute 4 W. and M. c. 24: but though
frequent attempts were made by the government to
revive it, in the subsequent part of the reign, (com.
Jour. 11 Feb. 1691, 26 Nov. 1695, 22 Oct 1696.9 Feb.
1694, 31 Jan. 1698.) vet the parliament resisted it so
strongly that it finally expired: and the press
became properly free In 1694, and has ever since so
continued,
(a) Mirr. c. 1, \ 3.

(39)
tne Louisiana "bill of rights," courts have no power to restrain by injunction
the publishing a libel. State ex rcl. Liversey v. Judge. 34 La. Ann. 741, 743 (1882).
(i)This law is now abolished. Concerning smuggling, see 39 & 40 Vict. c. 86, \\
169-209.
1533

154-155-156

OF PUBLIC WRONGS.

[Book IV

and more particularly by statute 11 Edvv. III. c. 1, when the importance of
our woollen manufacture was first attended to; and there are now many later
statutes relating to this offence, the most useful and principal of which are
those enacted in the reign of queen Elizabeth and since. The statute 8 Eliz.
c. 3 makes the transportation of live sheep, or embarking them on board any
ship, for the first offence forfeiture of goods and imprisonment for a year, and
that at the end of the year the left hand shall be cut off in some public
market, and shall be there nailed up in the openest place; and the second
offence is felony. The statutes 12 Car. II. c. 32, 7 & 8 W. III. c. 28, make
the exportation of wool, sheep, or fullers' earth liable to pecuniary penalties,
and the forfeiture of the interest of the ship and cargo by the owners, if privy ,
and confiscation of goods, and three years' imprisonment to the master and
all the mariners. And the statute 4 Geo. I. c. 11 (amended and further
enforced by 12 Geo. II. c. 21, and 19 Geo. II. c. 34) makes it transportation
for seven years, if the penalties be not paid.
2. Smuggling, or the offence of importing goods without paying
♦155] the duties imposed thereon by the laws of the customs and *excise,
is an offence generally connected and carried on hand in hand with
the former. (2) This is restrained by a great variety of statutes, which inflict
pecuniary penalties and seizure of the goods for clandestine smuggling, and
affix the guilt of felony, with transportation for seven years, upon more open,
daring, and avowed practices: but the last of them, 19 Geo. II. c. 34, is for
the purpose instar omnium7(3) for it makes all forcible acts of smuggling,
carried on in defiance of the laws, or even in disguise to evade them, felony
without benefit of clergy: enacting, that if three or more persons shall assem
ble, with firearms or other offensive weapons, to assist in the illegal exporta
tion or importation of goods, or in rescuing the same after seizure, or in
rescuing offenders in custody for such offences; or shall pass with such goods
in disguise; or shall wound, shoot at, or assault any officers of the revenue
when in the execution of their duty; such persons shall be felons without the
benefit of clergy. As to that branch of the statute which required any per
son charged upon oath as a smuggler, under pain of death, to surrender him
self upon proclamation, it seems to be expired; as the subsequent statutes, (d)
which continue the original act to the present time, do in terms continue
only so much of the said act as relates to the punishment of the offenders, and
not to the extraordinary method of apprehending or causing them to surren
der: and for offences of this positive species, where punishment (though
necessary) is rendered so by the laws themselves, which by imposing high
duties on commodities increase the temptation to evade them, we cannot
surely be too cautious in inflicting the penalty of death, (c)
* 1 56]
*3- Another offence against public trade is fraudulent bankruptcy, (4)
which was sufficiently spoken of in a former volume: (d) I shall
therefore now barely mention the several species of fraud taken notice of by
the statute law, viz., the bankrupt's neglect of surrendering himself to his
creditors; his non-conformity to the directions of the several statutes; his
(6) Stftt. 26 Geo. I. c. 32. 32 Geo. II. c. 18. 4 Geo.
(<•) See book i. pfisrc S17. Ceoear. c. 33.
III. c. 12.
(<1) See book ii. pages 481, 482.
State v. Buchanan, 5 H. & J. (Md.) 317, 338 (1821). " It ceased by 5 Geo. II. c. 47, J 2,
to be indictable in England; and probably no one deems it ever to have been a crime in
this country." Bishop, Cr. L. I, \ 517, p. 316.
(2) "It consists in bringing on shore, or in carrying from the shore, goods, wares, or
merchandise, for which the duty has not been paid, or goods of which the importation or
exportation is prohibited. Russell on Crimes, 1, *I72.
(3) [Equal to them all.]
(4) See 32 & 33 Vict. c. 62. Lord v. Fisher, 19 Ind. 7, 10 (1S62).
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concealing or embezzling his effects to the value of 20/. ; and his withholding
any books or writings with intent to defraud his creditors: all which the policy
of our commercial country has made felony without benefit of clergy, (e) (5)
And indeed it is allowed by such as are the most averse to the infliction of
capital punishment, that the offence of fraudulent bankruptcy, being an
atrocious species of the crimen falsi, (6) ought to be put upon a level with
those of forgery and falsifying the coin.(y~) And, even without actual
fraud, if the bankrupt cannot make it appear that he is disabled from pay
ing his debts by some casual loss, he shall, by the statute 21 Jac. I. c. 19, be
set on the pillory for two hours, with one of his ears nailed to the same and
cut off. To this head we may also subjoin that, by statute 32 Geo. II. c.
28, it is felony, punishable by transportation for seven years, if a prisoner,
charged in execution for any debt under 100/., neglects or refuses on demand
to discover and deliver up his effects for the benefit of his creditors. And
these are the only felonious offences against public trade, the residue being
mere misdemeanors: as—
4. Usury; which is an unlawful contract, upon the loan of money, to
receive the same again with exorbitant increase. Of this also we had occa
sion to discourse at large in a former volume. (g) We there observed that,
by statute 37 Hen. VIII. c. 9, the rate of interest was fixed at 10/. per cent,
per annum,(7) which the statute 13 Eliz. c. 8 confirms; and ordains that all
brokers shall be guilty of a prz:munire(&) that transact any contracts
for more, and the securities themselves shall be *void.(g) The stat- C*I57
ute 21 Jac. I. c. 17 reduced interest to eight per cent.; and, it having
been lowered in 1650, during the usurpation, to six per cent., the same
reduction was re-enacted after the restoration by statute 12 Car. II. c. 13;
and, lastly, the statute 12 Anne, st. 2, c. 16 has reduced it to five per cent.
Wherefore not only all contracts for taking more are in themselves totally
void, but also the lender shall forfeit treble the money borrowed. ( 10) Also,
if any scrivener or broker takes more than five shillings per cent, procura
tion-money, or more than twelve pence for making a bond, he shall forfeit
(e) Stat. 5 Geo. II. c. 30.
(/) Beccar. ch. 34.

(<7) See book ii, p. 455, etc.

(5) Pillory is now abolished.
(6) [Forgery.]
(7) On a hundred by the year.]
(8) [To forewarn—the first word of a writ.]
(9) "There was no fixed rate of interest at common-law." Crake v. Crake, 18 Ind.
156, 159 (1862).
Where money was loaned at a usurious rate of interest, and later the statute against
usury was repealed, a note given after the repeal of the statute for the amount actually
loaned and all interest, legal and usurious, is valid. The money actually borrowed, with
legal interest from the time of borrowing, is a good consideration to support the new
promise to pay at least such sum actually borrowed and legal interest thereon. Houser
v. Planters' Bank, 57 Ga. 95, 98 ( 1876).
Commercial Bank v. Cotton, 17 Upper Can. C. P. 447, 449 (1867).
(10) It is remarkable that such was the prejudice in ancient times against lending
money upon interest that the first statute—the 37 Hen. VIII. c. 9—by which it was legal
ized, was afterwards repealed by 5 & 6 Rdw. VI. c. 20, bv which all interest was prohi
bited, the money lent and the interest were forfeited, and the offender was subject to fine
and imprisonment. We have before observed that the policy of limiting the rate of in
terest upon a contract for the loan of money is denied in modern times; but Cato was of
a different opinion. Cum Ute, qui qncssierat, dixisset. Quid fecnerari ? Turn Cato,
Quid hotninem. inquit, occiderc f [When the interrogator asked, what could be com
pared with lending on usury? Cato answered, Anything which can kill a man.] Cic.
Off. —Christian.
We have already considered what will constitute usury, ante [Before], 2 book, 403.
That usury is an indictable offence, see 2 Burr, 799. 4 T. R. 205. 8 East, 41. 1 Chit.
Crim. Law, 549.—Chittv.
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20/. with costs, and shall suffer imprisonment for half a year. And, by
statute 17 Geo. III. c. 26, to take more than ten shillings per cent, for pro
curing any money to be advanced on any life-annuity, is made an indictable
misdemeanor, and punishable with fine and imprisonment: as is also the
offence of procuring or soliciting any infant to grant any life-annuity, or to
promise, or otherwise engage, to ratify it when he comes of age. (n)
5. Cheating is another offence more immediately against public trade;(i2)
as that cannot be carried on without a punctilious regard to common honesty
and faith between man and man. Hither therefore may be referred that
prodigious multitude of statutes which are made to restrain and punish
deceits in particular trades, and which are enumerated by Hawkins and
Burn, but are chiefly of use among the traders themselves. The offence also
of breaking the assise of bread, or the rules laid down by the law, and par
ticularly by the statutes 31 Geo. II. c. 29, 3 Geo. III. c. 11, and 13 Geo. III.
c. 62, for ascertaining its price in every given quantity, is reducible to this
head of cheating: as is likewise, in a peculiar manner, the offence of selling
by false weights and measures; the standard of which fell under our consid
eration in a former volume. (AX13) The punishment of bakers breaking
the assize was, anciently, to stand in the pillory, by statute 51 Hen. III. st. 6,
and for brewers (by the same act) to stand in the tumbrel or dung-cart:(i)
which, as we learn from domesday-book, was the punishment for knavish
brewers in the city of Chester so early as the reign of Edward the Confessor.
"Malam cervisiam faciens, in cathedra ponebatur stercoris."
*I58] But now the general punishment for all frauds *of this kind, if in
dicted (as they may be) at common law, is by fine and imprison
ment: though the easier and more usual way is by levying on a summary
conviction, by distress and sale, the forfeitures imposed by the several acts of
parliament. Lastly, any deceitful practice, in cozening another by artful
means, whether in matters of trade or otherwise, as by playing with false
dice, or the like, is punishable with fine, imprisonment, and pillory. (£)( 15)
And, by the statutes 33 Hen. VIII. c. 1, and 30 Geo. II. c. 24, if any man
defrauds another of any valuable chattels by color of any false token, coun
terfeit letter, or false pretence, or pawns or disposes of another's goods
without the consent of the owner, he shall suffer such punishment, by im
prisonment, fine, pillory, transportation, whipping, or other corporal pain,
as the court shall direct. (16)
(ft) See book i. p. 274.
(i) 3 Inst. 219.

( i) Seld. tit. of Hon. b. li. c. 5, I 2.
(i) 1 Hawk. P. C. 188.

(n) This act is repealed, as to annuities granted since the 14th July, 1813, by the 53
Geo. III. c. 141; but similar provisions are re-enacted. —Chitty.
(12) " A cheat at the common-law is a fraud wrought by some false symbol or token,
of a nature against which common prudence cannot guard, to the injury of one in any
pecuniary interest." Bishop, Cr. L. 2, jj 143, p. 84.
(13) See statutes 41 & 42 Vict. c. 49 and 52, and 53 Vict. c. 21, for the present law con
cerning weights and measures.
(14) [" Me who made bad beer was placed in a dung-cart."]
(15) Pillory is now abolished, by the 56 Geo. III. c. 138. See, in general, 3 Chit.
|Crim. Law, 994, 995. The cases in which fraud is indictable at common law seem con
fined to the use of false weights and measures, the selling of goods with counterfeit
marks, playing with false dice, and frauds affecting the course of justice and immedi
ately injuring the interests of the public or crown; and it is settled that no mere fraud,
not amounting to felony, is an indictable offence at common law unless it affects the pub
lic. 2 Burr. 1 1 25. 1 Bla. Rep. 273, S. C. —ChiTTy.
(16) The statute 24 and 25 Vict. c. 96, s. 88, concerning false pretences provides as follows:
"Whosoever shall by any false pretence obtain from any other person, any chattel,
money, or valuable security, with intent to defraud shall be guilty of a misdemeanor,
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6. The offence of forestalling the market is also an offence against public
trade. This, which (as well as the two following) is also an offence at
common law,(/) was described by statute 5 & 6 Edward VI. c. 14 to be the
buying or contracting for any merchandise or victual coming in the way to
market; or dissuading persons from bringing their goods or provisions there;
or persuading them to enhance the price when there: any of which practices
make the market dearer to the fair trader. (17)
7. Regrating was described by the same statute to be the buying of corn or
other dead victual, in any market, and selling it again in the same market, or
within four miles of the place. For this also enhances the price of the pro
visions, as every successive seller must have a successive profit.
8. Engrossing was also described to be the getting into one's possession, or
buying up, large quantities of corn or other dead victuals, with intent to sell
them again. This must of course be injurious to the public, by putting it in
the power of one or two rich men to raise the price of provisions at their own
discretion. ( 1 8) And so the total engrossing of any other commodity,
(0 1 Hawk. P. C. 234.
and being convicted thereof shall be liable at the discretion of the court to be kept in
penal servitude for the term of three years, or to be imprisoned for any term not exceeding
two years, with or without hard labor and with or without solitary confinement."
(17) Forestalling, regrating and engrossing are not now offences against the law of Eng
land. "The effect, which the expansion of commerce and the growth of large cities have
had upon the rules of public policy, is nowhere better illustrated than the change of
opinion as to the effect of forestalling, regrating, and engrossing, which were formerly
held to be void as against public policy, but which now constitute the basis of profits,
and one great means of trade." Story on Sales, 4th ed. (Bennett) 595. Bishop, Cr. L.
2, ?5 526-528. pp. 321, 322. "There is now a strong tendency towards controlling the
exercise of judicial discretion in laying down fresh principles of public policy, and
towards limiting the application to certain well-known classes of contracts, and to such
contracts as may from time to time be held by analogy to fall within those classes. In a
recent case Jessel, M. R. said: ' It must not be forgotten that you are not to extend
arbitrarily those rules which say that a given contract is void as being against public
policy, because if there is one thing which more than another public policy requires, it
is that men of full age and competent understanding shall have the utmost liberty of
contracting, and that their contracts, when entered into freely and voluntarily, shall be
held sacred and shall be enforced by courts of justice. Therefore you have this para
mount public policy to consider that you are not lightly to interfere with the freedom of
contract.' " Lord Kenyon.in King v. Waddington, I East. 143, said that " no defence
could be made for such conduct," »'. e. trying to raise the price of hops by telling
sellers that hops were too cheap, etc. Grose, J. who delivered the opinion of the court
in the above case said: " It would be a precedent of most awful moment for this court to
declare that hops which are an article of merchandise, and which we are compelled to
use for the preservation of the common beverage of the people of this country, are not
an article the price of which it is a crime, by undue means, to enhance." " The common
law rules on the subject of these offences were abolished by the statute 7 and 8 Vict,
c. 24, and although no legislation on the subject has taken place in America, Mr. Story
says: 'These three prohibited acts are not only practiced everyday, but they are the
very life of trade, and without them all wholesale trade and jobbing would be at an end.
It is quite safe, therefore, to consider that they would not now be held to be against
public policy,"' Benjamin on Sales, 3 ed. (Kerr) H 670-672, pp. 785-7. " It must be
proved that the provisions were purchased on their way to market and bought by defend
ant, or that he dissuaded persons from bringing their goods to market." Bailey's Onus
Probandi. pp. 459, 460.
(18) "When narrow views of trade were entertained, the common law pronounced
'forestalling, regratting and engrossing' contrary to public policy, and illegal, abhor
ring all attempts on the part of speculators to control the market; but such is the rule no
longer." Schouler on Personal Property, 2 ed. vol. 2, \ 621, p. 635. " In a late English
case ( Pettamberdass v. Thackoorseydass, 7 Moore P. C. 239, 262) it is said that the com
mon law offences of engrossing and regrating extend only to the necessaries of life," etc.
Bishop, Cr. I* I, \ 519, p. 317. ". . . We must hold it to be indictable, on general
principles of common law, to engross and absorb any particularly necessary staple or con
stituent of life so as to impoverish and distress the mass of the community for the purpose
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with an intent to sell it at an unreasonable *price, is an offence indict
able and finable at the common law. ( m) And the general penalty for
these three offences by the common law (for all the statutes concerning them
were repealed by 12 Geo. III. c. 71) is, as in other minute misdemeanors, dis
cretionary fine and imprisonment. («) Among the Romans, these offences
and other malpractices to raise the price of provisions were punished by a
pecuniary mulct. "Piena viginli aureorum statuitur advcrsus eum, qui contra
annonam fecerit, socictatemve coieret quo annona carior fiat. "(<?)( 19)
9. Monopolies are much the same offence in other branches of trade that
engrossing is in provisions: being a license or privilege allowed by the king
for the sole buying and selling, making, working, or using of any thing
whatsoever; whereby the subject in general is restrained from that liberty of
manufacturing or trading which he had before. (p){ 20) These had been
carried to an enormous height during the reign of queen Elizabeth, and were
heavily complained of by Sir Edward Coke,(y) in the beginning of the reign
of king James the First; but were in great measure remedied by statute 21
Jac. I. c. 3,(21) which declares such monopolies to be contrary to law and
void (except as to patents, not exceeding the grant of fourteen years, to the
authors of new inventions; and except also patents concerning printing,
saltpetre, gunpowder, great ordnance, and shot;) and monopolists are
punished with the forfeiture of treble damages and double costs to those
whom they attempt to disturb; and, if they procure any action, brought
against them for these damages, to be stayed by any extrajudicial order
other than that of the court wherein it is brought, they incur the penalties of
prcemimire. (22) Combinations also among victuallers or artificers to raise
the price of provisions or any commodities, or the rate of labor, (23) are
(m) Cm. Car. 232.
(p) 1 Hawk. P. C. 231.
in) 1 Hawk. P. C. 235.
(«) 3 lust. 81.
(o) ty. IS, 12, 2.
of extorting, by terror or other coercive means, prices greatly above the real value.
Questions of this kind have usually come before the courts on indictments for conspiracy;
for it is by conspiracies that extortions of this kind are generally wrought. But on an
indictment against an individual for buying up all the grain or other necessary staple so
as to produce a famine in the market, and thus to obtain grossly extortionate prices,
wrung through a sense of misery from the community, the offence may be held indict
able at common law. For not merely is the extortion to be taken into account, but the
terror as to the future, and the misery at the present which are thus inflicted on the com
munity at large. But to sustain such a prosecution, the commodity must be a necessity,
it must be absorbed bv the monopolizer, and the prices must be unjustifiably extortion
ate." Wharton, Cr. L. 2, U 1850, 1851, pp. 666, 667.
(19) ["Those who entered into any association, or employed any other means bv which
the price of provisions was enhanced, were amerced in a fine of twenty guineas."]
(20) " Prior to 1824, English industrial legislation leaned decidedly in favor of the
master. Trade monopolies, of which Sir Edward Coke complained so justly, were indeed
greatly restricted in the time of James I.; yet their influence was felt down to a much
later period; and certain corporations and guilds enjoyed exclusive privileges, which
obstructed almost entirely the enterprise of individuals." Schouler Dom. Rel. 4 ed. §
456, p. 692. The grant to a corporation of exclusive right to lay gas pipes, etc. in the
streets of a city is a monopoly and invalid. Norwich Gas Light Co. v. Norwich Citv Gas
Co., 25 Conn. "18. 38 (1S56). See Russell on Crimes, 1, ^252. See State ex rel. Clark v.
Haworth, 122 Ind. 462, 49S (1889). It is not a monopoly for the Distilling and Cattle
Feeding Co. to own seventy distilleries and the product thereof whether such products
amounted to the whole or a large part of what was produced in the country. Nor is it a
monopoly to make a rebate to purchasers, on the condition that they would purchase
their distillery supplies exclusively from the company, and not undersell the company's
distributing agents. In re Greene, 52 Fed. Rep. 104. 116 (1S92).
(21) Amended by stat. 5 & 6 VV. IV. c. 83.—Stewart.
(22) [To forewarn— the name of a writ.]
(23) By the 6 Geo. IV. c. 129, s. 1. all acts relative to combinations of workmen or mas
ters as to wages, time of working, quantity of work, etc. are repealed. By sect. 2, persons
compelling journeymen to leave their employment, or to return work unfinished, pre
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in many cases severely punished by particular statutes; and in general, by
statute 2 & 3 Edw. VI. c. 15, with the forfeiture of 10/. or twenty days'
imprisonment, with an allowance of only bread and water, for the
first offence; 20/. or the pillory for the second; and *4o/. for the [*i6o
third, or else the pillory, loss of one ear, and perpetual infamy. In
the same manner, by a constitution of the emperor Zeno,(r) all monopolies
and combinations to keep up the price of merchandise, provisions, or work
manship were prohibited, upon pain of forfeiture of goods and perpetual
banishment.
10. To exercise a trade in any town without having previously served as
an apprentice for seven years, (s) is looked upon to be detrimental to public
trade, upon the supposed want of sufficient skill in the trader; and therefore
is punished, by statute 5 Eliz. c. 4, with the forfeiture of forty shillings by
the month. (24)
11. Lastly, to prevent the destruction of our home manufactures by
transporting and seducing our artists to settle abroad, it is provided, by
statute 5 Geo. I. c. 27, that such as so entice or seduce them shall be fined
100/. and be imprisoned three months; and for the second offence shall be
fined at discretion, and be imprisoned a year; and the artificers so going into
foreign countries, and not returning within six months after warning given
them by the British ambassador where they reside, shall be deemed aliens,
and forfeit all their land and goods, and shall be incapable of any legacy or
gift. By statute 23 Geo. II. c. 13, the seducers incur, for the first offence, a
forfeiture of 500/. for each artificer contracted with to be sent abroad, and
imprisonment for twelve months; and for the second, 1000/., and are liable
to two years' imprisonment: and by the same statute, connected with 14
Geo. III. c. 71, if any person exports any tools or utensils used in the
silk, linen, cotton, or woollen manufactures, (excepting woolcards to North
America, )(7) he forfeits the same and 200/., and the captain of the ship
(having knowledge thereof) 100/.; and if any captain of a king's ship, or
officer of the customs, knowingly suffers such exportation, he forfeits 100/.
and his employment, and is forever made incapable of bearing any public
office: and every person collecting such tools or utensils in order to export
(r) CM. 4, M, 1.
(«) See book i. page 427.

(() Stat. 15 Geo. III. c. 5.

venting them from hiring themselves, compelling them to belong to clubs, etc. or to pay
lines, or forcing manufacturers to alter their mode of carrying on their business, are
punishable with imprisonment, with or without hard labor, for three months. The
remaining clauses provide for the mode of conviction of offenders before justices of the
peace. For the form and requisites of convictions for these offences under former acts
of parliament, see Rex v. Nield, 6 East, 417. Rex v. Ridgway, 1 D. & R. 123, 5 B. & A.
527. Paley on Convictions, 2 ed. by Dowling, 99, et seq. [And the following]. By 9
Geo. IV. c. 31, s. 25, assaults in pursuance of any conspiracy to raise the rate of wages,
and (s. 26) assaults upon certain workmen to prevent them from working at their trades,
are punishable with imprisonment and hard labor.—CHITTV. See 24 & 25 Vict. c. 100,
and 34 & 35 Vict. c. 32.
(24) The 54 Geo. III. c. 96, s. 1 repeals so much of the 5 Eliz. c. 4 as provides that per
sons shall not exercise any art or manual occupation except they had served an appren
ticeship of seven years. Sect. 2 renders valid certain indentures of apprenticeship which
would have been void by certain provisions in the old act, and repeals the part of the act
containing such provisions. Sect. 3 provides that justices may determine complaints
respecting apprenticeships as heretofore. And sect. 4 provides that the customs of Lon
don concerning apprentices are not to be affected. For the decisions upon the 5 Eliz.
c. 4, respectingthe exercising of trades by unqualified persons, see 2 Harrison's Digest, 518,
title Tiade.—Chitty.
"To exercise a trade in anv town without having previously served an apprenticeship
of seven years was a penal offence." Schouler Dom. Rel. 4 ed. \ 456, p. 692.
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the same shall, on conviction at the assizes, forfeit such tools and also
200/. (25)

CHAPTER XIII.
OF OFFENCES AGAINST THE PUBLIC HEALTH, AND THE PUBLIC POLICE
OR ECONOMY.
*i6i]

*The fourth species of offences more especially affecting the com
monwealth are such as are against the public health of the nation;
a concern of the highest importance, and for the preservation of which there
are in many countries special magistrates or curators appointed.
1 . The first of these offences is a felony, but, by the blessing of Providence,
for more than a century past incapable of being committed in this nation:
for, by statute 1 Jac. I. C. 31, it is enacted that, if any person infected with
the plague, or dwelling in any infected house, be commanded by the mayor
or constable, or other head officer, of his town or vill, to keep his house, and
shall venture to disobey it, he may be enforced, by the watchmen appointed
on such melancholy occasions, to obey such necessary command; and, if any
hurt ensue by such enforcement, the watchmen are thereby indemnified.
And further, if such person so commanded to confine himself goes abroad
and converses in company, if he has no plague-sore upon him, he shall be
punished as a vagabond by whipping, and be bound to his good behavior;
but, if he has any infectious sore upon him, uncured, he then shall be
guilty of felony. By the statute 26 Geo. II. c. 26, (explained and amended
by .29 Geo. II. c. 8,) the method of performing quarantine, or forty days'
probation, by ships coming from infected countries, is put in a much more
regular and effectual order than formerly, and masters of ships com♦162] ing from infected places and disobeying the directions there given, *or
having the plague on board and concealing it, are guilty of felony
without benefit of clergy. The same penalty also attends persons escaping
from the lazarets, or places wherein quarantine is to be performed; and offi
cers and watchmen neglecting their duty ; and persons conveying goods or
letters from ships performing quarantine. (1)
2. A second, but much inferior, species of offence against public health is
the selling of unwholesome provisions. (2) To prevent which, the statute 51

(25) All the statutes prohibiting artificers from going abroad are repealed, by 5 Geo. IV.
c. 97, so that artists may now settle in foreign parts without any restrictions or liabilities.
—Chitty.
(t) By the 6 Geo. IV. c. 78, all the prior statutes relative to the quarantine-laws are
repealed, and other provisions are made, similar in their nature to the former. See the
prior statutes and decisions thereon, Burn, J. 24th ed. tit Plague. 2 Chitt. Crim. Law, 551,
and 2 Chitt. Commercial Law, 62 to 87.
It is a misdemeanor at common law to expose a person laboring under an infectious
disorder, as the smallpox, in the streets or other public places. 4 M. & S. 73, 272. An
indictment lies for lodging poor persons in an unhealthy place. Cald. 432—CHrTTY.
Now, by the 16 & 17 Vict. c. 100, s. 9, if the parent or person having care of a child
shall not, after notice from the registrar of births, attend to have vaccination performed,
such father, mother, or person shall forfeit a sum not exceeding 20.9 —Stewart.
(2) "Amongst offences of this description is the selling of unwholesome provisions.
And it is said, more largely, that the giving of any person unwholesome victuals, not fit
for man to eat, Inert causa [For the sake of gain], or from malice and deceit, is undoubt
edly, in itself, an indictable offence." Russell on Crimes, 2, *6os.
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Hen. III. st. 6, and the ordinance for bakers, c. 7, prohibit the sale of cor
rupted wine, contagious or unwholesome flesh, or flesh that is bought of a
Jew, under pain of amercement for the first offence, pillory for the second,
fine and imprisonment for the third, and abjuration of the town for the
fourth. (3) And, by the statute 12 Car. II. c. 25, §11, any brewing or adul
teration of wine is punished with the forfeiture of 100/. if done by the whole
sale merchant, and 40/. if done by the vintner or retail trader. (4) These
are all the offences which may properly be said to respect the public health.
V. The last species of offences which especially affect the commonwealth
are those against the public police or economy. By the public police and
economy I mean the due regulation and domestic order of the kingdom,
whereby the individuals of the state, like members of a well-governed fam
ily, are bound to conform their general behavior to the rules of propriety,
good neighborhood, and good manners, and to be decent, industrious, and
inoffensive in their respective stations. (5) This head of offences must there
fore be very miscellaneous, as it comprises all such crimes as especially affect
public society and are not comprehended under any of the four preceding
species. These amount some of them to felony, and others to misdemeanors
only. Among the former are:
1. The offence of clandestine marriages: for, by the statute 26 Geo. II. c.
33, 1. To solemnize marriage in any other place besides a church or public

" If this putting upon the community of unwholesome food and drink were assumed
not to be punishable under the ancient common law, still it is under English statutes so
old as to be common law with us." Bishop, Cr. L. 1, $ 491, p. 300.
An indictment for selling unwholesome provisions sufficiently avers a sale for consumption
as food for man by stating that the prisoner sold to divers citizens beef as wholesome food,
well knowing the same to be diseased, unwholesome and not fit to be eaten. Goodrich
v. The People, 19 N. Y. 574, 576 ( 1859).
Blunihardt v. Rohr, 70 Md. 328, 335 (1889).
It is a misdemeanor at common law to give any person injurious food to eat, whether
the offender be excited by malice, or a desire of gain; nor is it necessary he should be a
public contractor, or the injury done to the public service, to render him criminally lia
ble, a East, P. C. 822. 6 East, 133 to 141. If a baker direct his servant to make bread
containing a specific quantity of alum, which, when mixed with the other ingredients, is
innoxious, but in the execution of these orders the agent mixes up the drug in so unskil
ful a way that the bread becomes unwholesome, the master will be liable to be indicted.
3 M. & S. 10. 4 Camp. 10. But an indictment will not lie against a miller for receiving
good barley to grind at his mill, and delivering a mixture of oats and barley which is
musty and unwholesome. 4 M. & S. 214. —Chitty.
(3) This statute is now repealed. 7 & 8 Vict. c. 24.—Stewart.
(4) And. by the 1 W. and M. st. 1, c. 34, s. 20, any person selling wine corrupting or
adulterating it, or selling it so adulterated, shall forfeit 300/., half to the king and half to
the informer, and shall be imprisoned three months. —Chitty. See statutes 3 Geo. IV.
c. 106; 6 & 7 Win. IV. c. 37; and 24 & 25 Vict. c. 100, ? 24.
(5) Tennessee v. Davis, 100 U. S. 257, 300 (1S79). Concerning the uncertainty of the
limits of this species of offences, see Watertown v. Mayo, 109 Mass. 315. See also People
v. Cipperly, 37 Hun. (N. Y.) 319, 325 (1885).
" It [police power] has its foundation in that maxim of all well ordered society, which
requires every one to use his own so as not to injure the equal enjoyments of others hav
ing equal rights of property. ... To a great extent the legislature is the proper
judge of the necessity for the exercise of this restraining power. It is not easy to pre
scribe this limit. The law will not allow rights of property to be invaded under the
guise of a police regulation for the preservation of health or protection against a
threatened nuisance; and when it appears that such is not the real object and purpose
of the regulation, courts will interfere to protect the rights of the citizen." Watertown
v. Mayo. 109 Mass. 315, 318 (1872).
See Cohen v. Jarrett, 42 Md. 571, 576 (1875). Commissioners v. Steamboats, etc., 28
Ala. 185, 199 (1856).
The imposition of a tax upon the rights granted to an individual by a charter cannot
be sustained as a proper exercise of the police power. Stein v. Mayor, 49 Ala. 362, 369
(1873).
.
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chapel wherein banns have been usually published, except by license
from the archbishop of *Canterbury; and, 2. To solemnize marriage
in such church or chapel without due publication of banns, or license
obtained from a proper authority, do both of them not only render the mar
riage void, but subject the person solemnizing it to felony, punished by
transportation for fourteen years; as, by three former statutes, (a) he and his
assistants were subject to a pecuniary forfeiture of 100/. 3. To make a
false entry in a marriage-register; to alter it when made; to forge or counter
feit such entry, or a marriage-license; to cause, or procure, or act or assist
in such forgery; to utter the same as true, knowing it to be counterfeit; or to
destroy or procure the destruction of any register, in order to vacate any
marriage or subject any person to the penalties of this act; all these offences,
knowingly and wilfully committed, subject the party to the guilt of felony
without benefit of clergy. (6)
2. Another felonious offence with regard to this holy estate of matrimony
is what some have corruptly called bigamy, which properly signifies being
twice married, but is more justly denominated polygamy, or having a plurality
of wives at once, (b)(7) Such second marriage, living the former husband
or wife, is simply void, and a mere nullity, by the ecclesiastical law of
England; and yet the legislature has thought it just to make it felony, by
reason of its being so great a violation of the public economy and decency
of a well-ordered state. (8) For polygamy can never be endured under any
rational civil establishment, whatever specious reasons may be urged
*i64] for it by the eastern nations, the fallaciousness of which has been
fully proved by many sensible writers: *but in northern countries
#163]

(a) 6 & 7 \V. III. c. 6. 7 & 8 \V. III. a So. 10 Anne,
c. 19, e. 176.
(6) 3 Inst. 88. Biirnmy, according to the canonists,
consisted in marrying two virgins successively, one
after the death nf the oilier, or once marrying a
widow. Such were esteemed incapable of orders,
etc., and. by a canon of the Council of Lyons, a d.
1271, held under Pope CreeMry X., were omni pririIfaio elericali nudati, H cotrcitmi fori frevtaris aadicti.
[They were stripped of every clerical privilege, and
given up to the power of the secular court:] 6 De

cretal. 1, 12. This canon was adopted and explained
in England, by statute 4 Edw. I. st. 3, c. 5, and
bigamy thereupon became no uncommon counterplea to the claim of the benefit of clergy. M. 40
Edw. III. 12. M. 11 Hen. IV. 11, 48. M. 18"Hen. IV.
B Staundf. P. C. ISM. The cognizance of the plea of
bigamy, was declared, by statute 1H Edw III. st. 3,
C.2. to belong to the court Christian, like that of
bastard;/. But. bv stat. 1 Erlw. VI. c. 12. s. IS. bigamy
was declared to be no longer an impediment to the
claim of clergy. See Dal. 21. Dyer, 201.

(6) This act is now repealed, by the 4 Geo. IV. c. 76, and clergy is restored.
By the 21st section of the 4 Geo. IV. c 76, it is felony with transportation for life to
solemnize matrimony in any other place than in a church or chapel wherein banns may
be lawfully published, or at any other time than between eight and twelve in the morn
ing, except by special license from the archbishop of Canterbury, or to solemnize it
without due publication of banns unless by license, or to solemnize it according to the
rites of the Church of England, falsely pretending to be in holy orders: but the prosecu
tion must take place in three months.
By the 28th section of the same act, it is felony, punishable with transportation for life,
to insert in the registry-book any false entry of anything relating to any marriage, or to
make, alter, forge, or counterfeit any such entry, or to make, alter, forge, or counterfeit
any license of marriage, or to utter or publish as true any such false, etc. register as afore
said, or a copy thereof, or any such false, etc. license; or to destroy any such register-book
of marriages, or any part thereof, with intent to avoid any marriage, or to subject any
person to any of the penalties of that act. But this act does not extend to marriages of
Quakers or Jews.
Independently of this statute, these offences were punishable at common law, and sub
jected the offender to severe imprisonment and fine. 2 Sid. 71. —ChiTTy. See statutes 6
& 7 Wm. IV. c. 85; 7 Win. IV. & 1 Vict. c. 22; 3 & 4 Vict. c. 72, and 24 & 25 Vict,
c. 08.
(7) Barb. Cr. L. 1, *2ii, p. 365. See N. Y. Penal Code.
Russell on Crimes, 1, *268, supra. Archbold's Crim. Pr. & PI. 2 (1807).
(8) Regina v. Brierly, 14 Ontario, 525, 535 (1887).
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the very nature of the climate seems to reclaim against it, it never
having obtained in this part of the world, even from the time of our German
ancestors, who, as Tacitus informs us,(f) " prope soli barbarorum singulis
uxoribus contcnti stent." (9) It is therefore punished by the laws both of
ancient and modern Sweden with death. (a?) And with us in England it is
enacted, by statute 1 Jac. I. c. 11, that if any person, being married, do
afterwards marry again, the former husband or wife being alive, it is felony,
but within the benefit of clergy. The first wife in this case shall not be
admitted as a witness against her husband, because she is the true wife; but
the second may, for she is indeed no wife at all;(<?) and so vice versa(io) of
a second husband. This act makes an exception to five cases in which such
second marriage, though in the three first it is void, is yet no felony. (/")
1. Where either party hath been continually abroad for seven years, whether
the party in England hath notice of the other's being living or no. 2. Where
either of the parties hath been absent from the other seven years within this
kingdom, and the remaining party hath had no knowledge of the other's
being alive within that time. (1 1) 3. Where there is a divorce (or separa
tion a mensa el thoro*)(i2) by sentence in the ecclesiastical court. 4. Where
the first marriage is declared absolute^ void by any such sentence, and the
parties loosed a vinculo. (13) Or, 5. Where either of the parties was under
the age of consent at the time of the first marriage; for in such case the first
marriage was voidable by the disagreement of either party, which the second
marriage very clearly amounts to. But if at the age of consent the parties
had agreed to the marriage, which completes the contract, and is, indeed,
the real marriage, and afterwards one of them should marry again, I should
apprehend that such second marriage would be within the reason and penal
ties of the act. (14)
(c) De Mor. Germ. IS.
(d) Stiernhook, de-jure Sueon. I. 3, c. 2.

(«) 1 Hal. P. C 693.
(/) 3 Inst. 89. Kelw. 27. 1 Hal. P. C. 691.

(gl [" Almost the only barbarians who are contented with one wife."]
(10) [Conversely.]
(11) " If a person marrying again come within the second of these exceptions, though
the second marriage is not felony, yet, as before the statute, it is null and void, and the
parties will be subject to the censures and punishment of the ecclesiastical courts."
Russell on Crimes, 1, "273.
(12) [From board and bed.]
(13) [From the bond of marriage.]
(14) By 9 Geo. IV. c. 31, f, 22, it is enacted, " That if any person being married shall
marry any other person during the life of the former husband or wife, whether the second
marriage shall have taken place in England or elsewhere, every such offender, and every
person counselling, aiding, or abetting such offen der, shall be guilty of felony, and, being
convicted thereof, shall be liable to be transported beyond the seas for the terrh of seven
years, or to be imprisoned, with or without hard labor, in the common gaol, or house
of correction, for any term not exceeding two years; and any such offence maybe dealt
with, inquired of, tried, determined, and punished in the county where the offender shall
be apprehended or be in custody, as if the offence had been actually committed in that
county: provided always that nothing herein contained shall extend to any second mar
riage contracted out of England by any other than a subject of his majesty, or to any
person marryinga second time whose husband or wife shall have been continually absent
from such person for the space of seven years then last past, and shall not have been
known by such person to be living within that lime, or shall extend to any person who at
the time of such second marriage shall have been divorced from the bond of the first
marriage, or to any person whose former marriage shall have been declared void by the
sentence of any court of competent jurisdiction."
Three important improvements in the law relating to bigamy are introduced bv this
enactment. First, the offence is now punishable wherever committed: formerly it was
not punishable at all if committed out of the jurisdiction of England, Secondly, the
absence of one party for seven years abroad will not now excuse the second marriage,
IS63
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3- A third species of felony against the good order and *eeonomy
of the kingdom is by idle soldiers and mariners wandering about the
realm, or persons pretending so to be, and abusing the name of that honor
able profession. (g) Such a one, not having a testimonial or pass from a
justice of the peace limiting the time of his passage, or exceeding the time
limited for fourteen days, unless he falls sick, or forging such testimonial, is,
by statute 39 Eliz. c. 17, made guilty of felony without benefit of clergy.
This sanguinary law, though in practice deservedly antiquated, still remains
a disgrace to our statute-book, yet attended with this mitigation, that the
offender may be delivered, if any honest freeholder or other person of sub
stance will take him into his service, and he abides in the same for one year,
unless licensed to depart by his employer, who in such case shall forfeit ten
pounds. (15)
4. Outlandish persons calling themselves Egyptians or gypsies are another
object of the severity of some of our unrepealed statutes. ( 16) These are a
strange kind of commonwealth among themselves of wandering impostors
and jugglers, who were first taken notice of in Germany about the beginning
of the fifteenth century, and have since spread themselves all over Europe.
Munster.(A) who is followed and relied upon by Spelman(t) and other
writers, fixes the time of their first appearance to the year 141 7, under pass
ports, real or pretended , from the emperor Sigismund, king of Hungary. And
pope Pius II. (who died a.d. 1464) mentions them in his history as thieves
and vagabonds, then wandering with their families over Europe under the
name of Zigari, and whom he supposes to have migrated from the country
of Zigi, which nearly answers to the modern Circassia. In the compass of a
few years they gained such a number of idle proselytes (who imitated their
language and complexion and betook themselves to the same arts of chiro
mancy, begging, and pilfering) that they became troublesome, and even
formidable, to most of the states of Europe. Hence they were expelled from
France in the year 1560, and from Spain in i5gi.(/t) And the government
in England took the alarm much earlier, for in 1530 they are described, by
fl) Glow. 193.
(k) Dufresne. Gloss. 1. 2CKX
if such party be known by the other party to have been alive within that period: for
merly the mere absence was a protection, though the absent party was well known by the
other to be living. Thirdly, a divorce a vinculo [From the bond] alone will now justify
the second marriage: formerly a divorce a mensd et thoro [From board and bed] was held
sufficient. 1 East, P. C. 466. In a prosecution for bigamy it has been said that a mar
riage in fact must be proved, (Morris v. Miller, 4 Burr, 2059; but see Trueman's case, 1
East, P. C. 470;) but if proved by a person who was present it does not seem necessary to
prove the registry or license, (Rex v. Allison, R. & R. C. C. 109;) and it matters not that
the first m'arriage is voidable by reason of affinity, etc. 3 Inst. 88. Parties who are with
in age at the time of the first marriage, subsequently affirming the union by their con
sent, will be liable to be punished for bigamy if they break that contract and marry
again. 1 East, P. C. 468. On an indictment for bigamy, where the first marriage is in
England, it is not a valid defence to prove a divorce a vinculo out of England before the
second marriage, founded on grounds on which a divorce a vinculo could not be obtained
in England. Rex v. Lolley, R. & R. C. C. 237, cited in Tovey v. Lindsay, 1 Dow. 117.
The burden of proving the first marriage to have been legal lies upon the prosecutor.
Rex v. James, R. & R. C. C. 17. Rex v. Morton, id. 19. Rex v. Butler, id. 61. The act
extends to all dissenters except Jews and Quakers. Upon the subject of bigamy gene
rally, see 1 Hawk. P. C. c. 32. 1 East, P. C. c. 12. 1 Russell, c. 23. Butler's Co. Litt.
79, b. n. 1. 3 Stark. Ev. Polygamy.—Chitty.
( 15) But this act of Eliz. is now repealed by the 52 Geo. III. c. 31. By the 43 Geo. III.
c. 61, soldiers, sailors, mariners, and the wives of soldiers mentioned therein, are re
lieved against the penalties of the vagrant acts. See also the 58 Geo. III. c. 92, and the
annual mutiny act; and see the vagrant act, post, 169. —ChiTTY.
(16) No such statutes exist in the United States. Bishop, Cr. L. 1, ? 516, p. 315.
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statute 22 Hen. VIII. c. 10, as "outlandish people, calling them
selves *Egyptians, using no craft nor feat of merchandise, who have [*i66
come into this realm, and gone from shire to shire and place to place
in great company, and used great, subtil, and crafty means to deceive the
people, bearing them in hand that they by palmestry could tell men's and
women's fortunes, and so many times, by craft and subtility, have deceived
the people of their money, and also have committed many heinous felonies
and robberies." Wherefore they are directed to avoid the realm, and not
to return, under pain of imprisonment, and forfeiture of their goods and
chattels; and upon their trials for any felony which they may have com
mitted, they shall not be entitled to a jury de medictate langu(e.{ll) And
afterwards, it is enacted, by statute 1 & 2 P. and M. c. 4, and 5 Eliz. c. 20,
that if any such persons shall be imported into this kingdom, the importer
shall forfeit 40/. And if the Egyptians themselves remain one month in this
kingdom, or if any person, being fourteen years old, (whether natural-born
subject or stranger,) which hath been seen or found in the fellowship of such
Egyptians, or which hath disguised him or herself like them, shall remain
in the same one month, at one or several times, it is felony without benefit
of clergy: and Sir Matthew Hale informs us(/) that at one Suffolk assizes
no less than thirteen gypsies were executed upon these statutes, a few years
before the restoration. But, to the honor of our national humanity, there
are no instances more modern than this of carrying these laws into practice.(i8)
5. To descend next to offences whose punishment is short of death.
Common nuisances are a species of offence against the public order and eco
nomical regimen of the state, being either the doing of a thing to the annoy
ance of all the king's subjects, or the neglecting to do a thing which the
common good requires. (/»)( 19) The nature of common nuisances and
their distinction from private nuisances were explained in the *pre- [*i67
ceding volume', («) when we considered more particularly the
nature of the private sort as a civil injury to individuals. I shall here only
remind the student that common nuisances are such inconvenient and trouble(() 1 Hal. P. C. 671.
(m) 1 Hawk. P. C. 197.

(n) Book 111. p. 216.

iiy) [A jury one half natives and the other foreigners.]
(18) This act of 5 Eliz. c. 20 is repealed by the 23 Geo. III. c. 51; and now by the I Geo.
IV. c. 116, so much of the J & 2 P. and M. c. 4 as inflicts capital punishment is repealed.
Gypsies are now only punishable under the vagrant act. See post [After] 169. —ChiTTY.
(19) " . . . We may safely state the law to be that the party aggrieved by a nuisance,
whether the public or an individual, may either resort to the appropriate remedy in one
of the forums herein before designated, or else may avail himself of the right to abate the
nuisance." Harvey v. Dewoody, 18 Ark. 252, 258(1856). A powder house, located in a
populous part of a city and containing stored therein large quantities of gunpowder, is
per se [By itself] a nuisance. Cheatham v. Shearon, 1 Swan (Tenn.l 213, 215 (1851).
Whether an obstruction in a street or highway is or is not a nuisance, is a question of fact
to be found by a jury, and not a question of law. People v. Carpenter. 1 Mich. 273, 287
(1849). People v. Albany, ri Wer,d. (N. Y) 539, 543 (1834). Public picnics and dances
are not nuisances. Village of Des Plaines v. Poyer, 123 111. 348, 351 (1888). See People
v. Toynbee, 20 Barb. (N. Y. ) 168, 200 (1855). Russell on Crimes, I, '436. "Nuisances
may be created in so many different ways that it is difficult to embrace all in one criterionic definition. The prosecution must prove: The doing or failing to do some act, the
doing or failing to do which operated to injure the health, or was so offensive as to
detract considerably from the enjoyment of life or property in its vicinitv. or in some
way diminished to others their constitutional right of the enjoyment of life, liberty, or
property; and that the injury complained of affected a particular -community in general,
as distinguished from a particular person; at least it must be of a nature to injure all."
Bailey's Onus Probandi, 460.
Book IV. —10.
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some offences as annoy the whole community in general, and not merely
some particular person, and therefore are indictable only, and not actionable,
as it would be unreasonable to multiply suits by giving every man a separate
right of action for what damnifies him in common only with the rest of his
fellow-subjects. (20) Of this nature are, 1. Annoyances in highways, bridges,
and public rivers, by rendering the same inconvenient or dangerous to pass,
either positively, by actual obstructions, or negatively, by want of repara(20) Neither a dam thrown across a stream, nor a collection of water in a reservoir created
thereby, is a nuisance per se [By itself]. The question of nuisance or no nuisance depends
upon the presence or absence of various extraneous facts and circumstances. And it is
proper that the existence of those facts and circumstances, and the question of nuisance,
should be referred to the common-law trial by jury, instead of being determined by a board
of health, and property being summarily destroyed by its order, without compensation to
its owner, and without an opportunity being given to him to be heard. The power of
health boards is subordinate to the judicial authority of the State. Rogers v. Barker, 31
Barb. 447, 452 (i860). Russell on Crimes, 1, *435. " A public or common nuisance is such
an inconvenience, or troublesome offence, as annoys the whole community in general,
and not merely some particular person." Veazie v. Dwinel, 50 Me. 479, 482 (1862).
" When the suffering of one community is no more than that of every other, it is small;
and small or great, if the injury is universal, affecting no one specially, the law would be
unreasonable to allow each to bring his separate suit where all could alike complain, and
overwhelm the transgressor with litigation. Therefore the rule of the law is that in such
circumstances no one can have his private action." Bishop, Cr. L. 1, \ 235, pp. 127, 128.
"No one can maintain a civil action for a public nuisance, unless he sustain special damage
therefrom, different from that sustained by the rest of the public." Watts v. Norfolk &
W. R. Co., 39 W. Va. 196, 212 (1894). Qiicere whether a town is entitled to an injunction
to restrain the commission of acts which affect the state at large. Town of She
boygan v. Sheboygan &' Foil du Lac R. R. Co., 21 Wis. 67s, 677 (1867). No man can
acquire a right to maintain a public nuisance by prescription. Sims v. Frankfort, 79
Ind. 446, 452 (1881). Building a fence across a public highway is a nuisance. State v.
Miskimmons, 2 Ind. (Carter) 440, 441 (1850). "The question whether anything within
the limits of a highway is to be deemed a nuisance is a question of fact to be settled by a
jury, and depends upon the inquiry, whether it unnecessarily obstructs the free passage "
Hopkins v. Crombie, 4 N. H. 520, 525 ( 1829). The owners of a public port or wharf
are of common right bound to keep it in repair. . . . A corporation laboring under such
obligation in respect to their wharves or docks, will also be liable for special damage to
individuals, who may recover by action on the case. Pittsburg City v. Grier, 22 Pa. St.
50, 59 (1853). An encroachment of a fence upon the highway is not a public nuisance, so
as to authorize an individual to abate it, unless it interferes with the use of the road by
the public. His justification will be limited by the necessity of the case; and if the use
of the road is not interfered with by the fence, he will be a trespasser in removing it. If
there be a nuisance in a public highway, a private individual cannot of hisown authority
abate it, unless it does him a special injury; and he can only interfere with it so far as is
necessary to exercise his right of passing along the highway, doing no unnecessary
damage. Harrower v. Ritson, 37 Barb. (N. Y.) 301, 303 (1861). If the encroachment by
fences upon the highway, is of such a nature that no one, in using the highway, is incom
moded, then it is not a nuisance. A nuisnnce may be a public and a private nuisance.
In such a case the public may proceed, by indictment, to abate it, and punish its author,
or those individuals to whom it is a private nuisance by reason of its being specially
inconvenient and annoying to them, or because they are in some particular way incom
moded thereby, may of their own act abate it. Griffith v. McCullum, 46 Barb. (N. Y. )
561, 568 (1866). A public nuisance is a case to be reached by indictment, not by an
action at law for damages, or by a bill in equity for damages and injunction. The Jus
tices etc. v. Griffin & West Point Plank Road Co., 15 Ga. 39, 61 ( 1854 V " Whatever obstructs
travel on a public highway or navigable stream, is a common nuisance, and may be
abated by any of the king's subjects." So, where plaintiffs had fastened an old, disused
and nearly sunken boat to a pier in such a. way as to impede the navigation of the Chicago
River, the defendants, acting under the authority of the Board of Public Works, had the
right to remove it as a public nuisance; if indeed they did not have the right to do so
without any orders. McLear v. Matthews, 7 Bradwell (111.) 599, 602 (1880). " It is well
settled that when a corporation or an individual are bound to repair a public highway or
navigable river, they are liable to indictment for the neglect of their duty. An indict
ment and an information are the only remedies to which the public can resort for a redress
of their grievances in this respect. If an individual has suffered a particular injury, he
may recover his loss by an action on the case." People v. Albany, 11 Wend. (N. Y.)
539, 543 1.1834).
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tions.(2i) For both of these, the person so obstructing, or such individuals
as are bound to repair and cleanse them, or (in default of these last) the
parish at large, may be indicted, distrained to repair and mend them, and in
some cases fined. (22) And a presentment thereof by a judge of assize, etc.,
or a justice of the peace, shall be in all respects equivalent to an indict
ment. (0) Where there is a house or an enclosure made upon any part of the
king's demesnes, or of a highway or common street, or public water, or such
like public things, it is properly called a purpresture.(p){22,) 2. All those
(0) Stat. 7 (ieo. III. c. 42.
enclosure.
(p) Co. Litt. 277; from the French pourprit, an
(21) Railways have, by stat. 3 & 4 Vict. c. 97, and 5 & 6 Vict. c. 55, been very properly
placed under the control and regulation of the state: a penalty is incurred for opening
a railway without notice to the board of trade, and for obstructing the government
inspector.— Stewart.
i22) See State v. Chappell, 2 Hill (S. C. Law) *,39i, 393 (1S34). "There can be no
question that a party, charged with causing or continuing a nuisance, is, upon convic
tion, to be punished by fine and imprisonment at common law." . . . "The judg
ment that the nuisance be abated, can only be rendered where it appears that the nuisance
is continued to the finding of the indictment." State v. Noyes, 30 N. H. 279, 298 (1855).
One who builds a canal across a highway may be indicted for such nuisance, because of
the injury it causes the pub ic. He is also liable in a civil suit to any person who may
have sustained any special damage by the offence. Board of Com'rs v. Canal Co., 2 Ind.
(Carterl 161, 163 (1850).
(23) The law governing the highways is now declared in the statutes 5 & 6 Win. IV.
C. 50. 12 & 13 Vict. c. 14. 24 & 25 Vict. c. 70. 25 & 26 Vict. c. 61. 26 & 27 Vict. c.
61. 27 & 28 Vict. c. Joi. 28 & 29 Vict. c. 83. 28 & 29 Vict. c. 107. 33 & 34 Vict. c.
73- 35 & 36 Vict. c. 85. 38 & 39 Vict. c. xciv. 39 & 40 Vict. c. 62. 41 & 42 Vict. c.
77. 42 & 43 Vict. c. 39. 44 & 45 Vict. c. 72. 45 & 46 Vict. c. 27. 48 & 49 Vict. c. 13.
50 & si Vict. c. 19. 51 & 52 Vict. c. 41. 54 & 55 Vict. c. 63. 56 & 57 Vict. c. 32. 56
6 57 Vict. c. 73. 57 & 58 Vict. c. 37.
With respect to nuisances in general to highways, etc. by actual obstruction, it is to be
observed that every unauthorized obstruction of the highway, to the annoyance of the
king's subjects, is an indictable offence. 3 Camp. 227. Thus, if a wagoner, carrying on
a very extensive concern, constantly suffers wagons to remain on the side of the highway
on which his premises are situate an unreasonable time, he is guilty of a nuisance. 6
East, 427. 2 Smith, 424. And if stage-coaches regularly stand in a public street in Lon
don, though for the purpose of accommodating passengers, so as to obstruct the regular
track of carriages, the proprietor may be indicted. 3 Camp. 224. So a timber-merchant
occasionally cutting logs of wood in the street, which he could not otherwise convey into
his premises, will not be excused by the necessity which, in choosing the situation, he
himself created. 3 Camp. 230. It is even said that " if coaches on the occasion of a rout
wait an unreasonable length of time in a public street, and obstruct the transit of his
majesty's subjects who wish to pass through it in carriages or on foot, the persons who
cause and permit such coaches so to wait are guilty of a nuisance." 3 Camp. 226; and
see 1 Russell, 463. Nor is it necessary, in order to fix the responsibility on the defend
ant, to show that he immediately obstructed the public way, or even intended to do so:
it seems to be sufficient if the inconvenience result as an immediate consequence of any
public exhibition or act; for the erection of a booth to display rope-dancing and other
attractive spectacles, near a public street in London, which draws together a concourse
of people, is a nuisance liable to be punished and abated. 1 Ventr. 169. 1 Mod. 76. 2
Keb. 846. Bac. Abr. Nuisance. And it may be collected that a mere transitory obstruc
tion, which must necessarily occur, is excusable if all reasonable promptness be exerted.
So that the erection of a scaffolding to repair a house, the unloading a cart or wagon, and
the delivery of any large articles, as casks of liquor, if done with as little delay as possi
ble, are lawful, though if an unreasonable time were employed in the operation they
would become nuisances. 2 Camp. 231. No length of time will legalize the nuisance.
7 East, 199. 3 Camp. 227. 6 East, 195; sed vid. [But see] Peake C. N. P. 91. If the
party who has been indicted for a nuisance continue the same, he is again indictable for
such continuance. 8 T. R. 142. Independently of any legal proceedings, it appears that
any person may lawfully abate a public nuisance, at least if it be placed in the middle of
a highway and obstruct the passage of his majesty's subjects, (Hawk. b. 1, c. 75, s. 12;)
but though a party may remove the nuisance, yet he cannot remove the materials or
convert them to his own use, (Dalt. c. 50;) and so much of the thing only as causes the
nuisance ought to be removed, —as, if a house be built too high, only so much of it as is
too high should be pulled down. 9 Rep. 53. God. 221. 2 Stra. 686.
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kinds of nuisances (such as offensive trades and manufactures) which, when
injurious to a private man, are actionable, are, when detrimental to the public,
punishable by public prosecution, and subject to fine according to the quan
tity of the misdemeanor; and particularly the keeping of hogs in any city or
market town is indictable as a public nuisance, (q) (24) All disorderly inns
or ale-houses, bawdy-houses, gaming-houses, stage-plays, unlicensed booths,
and stages for rope-dancers, mountebanks, and the like, are public nuisances,
and may, upon indictment, be suppressed and fined. ( 0(25) Inns in particu(«) Salk. 460.

(r) 1 Hawk. P. C. 198, 225.

With respect to nuisances to water-courses by actual obstruction, any diversion of a
puMic river, whereby the current is weakened and rendered incapable of carrying vessels
of the same burden as it could before, is a common nuisance. Hawk. b. I, c. 75, s. II.
But if a ship or other vessel sink by accident in a river, although it obstruct the naviga
tion, if the owner removes it in a reasonable time, it is not indictable as a nuisance. 2
Esp 675. No length of time will legalize the nuisance, (6 East, 195, supra [Above])
and even the rightful existence of a weir of brushwood will not authorize the building
one of stone in its room. 7 East, 199.
With respect to the punishment for nuisances to highways, etc., the offenders may be
fined and imprisoned. Hawk. b. 1, c. 75, s. 14. But no confinement or corporal punish
ment is now inflicted. The object of the prosecution is to remove the nuisance, and to
that end alone the sentence is in general directed. It is therefore usual, when the nui
sance is stated on the proceedings as continuing, in addition to a fine, to order the
defendant at his own costs to atwte the nuisance. 2 Stra. 686. —Chitty.
(24) It is not essential, in order to constitute this a nuisance, that the smell, or other
inconveuience complained of should be unwholesome: it is sufficient if it impairs the
enjoyment of life or property. I Burr. 3-53. The material increase in a neighborhood
of noisome smells is indictable. Peake, Rep. 91.
To this class of public nuisances may be added that of making great noises in the
streets in the night by trumpets or otherwise, (2 Stra. 704;) exhibiting monsters, (2 Ch.
Ca. no;) suffering mischievous animals, having notice of their propensity, to go loose,
etc., (Dyer, 25. Vet. 171. 2 Salk. 662. I Vent. 295;) carrying about persons infected
with contagious diseases. 4 M. & S. 73, 272, ante [Before] 162. But neither an old nor
a new dovecote is a common nuisance. Hawk. b. 1, c. 7, s. 8.—Chitty. Concerning
nuisances, see 34 & 35 Vict. c. 55, 91 et seq. [And the following].
(25) The keeping of bawdy-houses, gatning:houses, and disorderly houses of all
descriptions, together with the unlawful pastimes there pursued, has been from time to
time prohibited by various acts of parliament, (see them collected in Collyer's Criminal
Statutes, Nuisances, 399, et seq. [And the following] ) imposing various punishments and
penalties upon offenders; and by the 3 Geo. IV. c. 114, such offenders are punishable by
sentence 01 imprisonment with hard labor for any term not exceeding the term for
which the court before which they are convicted may now imprison for such offences,
either in addition to or in lieu of any other punishment which might have been inflicted
on such offenders by any law in force before the passing of that act. The keeping of a
cock-pit is an indictable offence at common law, (as are the other offences mentioned;)
and a cock-pit has been held to be a gaming-house within the 33 Hen. VIII. c. 9, s. ir.
1 Russell, 300. Bawdy-houses and gaming-houses are clearly nuisances in the eye of the
law. I Russell, 299. Rex v. Higginson, 2 Burr. 1232. Rex v. Rogier, 2 D. & R. 431,
I B & C. 272. Playhouses are not in themselves nuisances, though by neglect or mis
management they may be rendered so. 1 Hawk. P. C. c. 32, s. 7. But, all places for
the exhibition of stage-entertainments must be licensed, (Rex v. Handy, 6 T. R. 286.
where it was held that tumbling was not a stage-entertainment within that act;) and, by
25 Geo. II. c. 36. all unlicensed places kept for such entertainments are to be deemed
disorderly houses. —Chitty.
" But disorderly inns, gaming-houses, and the like, ordinarily erected in such places
as are denselv populated, or much frequented, are public nuisances—so regarded at com
mon law. Hackney v. The State, 8 Ind. 494, 495 ( 1856I. " Bishop says that the term
disorderly house includes a bawdy-house, but this is hardly accurate, for while a bawdyhouse in common parlance is a disorderly house, there may be a disorderly house without
being a brothel. The characteristics are distinct. The criminal action for the one is
based upon the noise, confusion, etc., even though no incontinence is indulged, whereas
the gravamen of the other is the keeping of lewd women for the promiscuous enjoyment
of men, and is indictable though not a sound issue therefrom." Bailey's Onus Probandi,
p. 461. Play-houses are not, when conducted properly, obnoxious to the criminal law,
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lar, being intended for the lodging and receipt of travellers, may be
indicted, suppressed, and the *inn-keepers fined, if they refuse to [*i68
entertain a traveller without a very sufficient cause; for thus to frus
trate the end of their institution is held to be disorderly behavior. (s)( 26)
Thus, too, the hospitable laws of Norway punish, in the severest degree,
such inn-keepers as refuse to furnish accommodations at a just and reasona
ble price. (t) By statute 10 & 11 W. III. c. 17, all lotteries are declared to
be public nuisances, and all grants, patents, or licenses for the same to be
contrary to law. But, as state lotteries have, for many years past, been found
a ready mode for raising the supply, an act was made, 19 Geo. III. c. 21, to
license and regulate the keepers of such lottery-offices. (2 7) 5. The making
(«) 1 Hawk. P. C. 225.

(<) Stiernhook, dejurt Swem. I % c. 9.

but if it be alleged and proved that such representations were put on the boards as were cal
culated to sap the morals of the community, or to shock the religious sense, the keepers
or managers would be liable to punishment at common law; or when the performance is
calculated to draw unusual crowds upon the streets, or by its very character, to produce
loud noises. "Possibly skating rinks, as generally conducted, might be regarded as
nuisances." Bailey's Onus Probandi, p. 462. "The keeping of bawdy-houses; the public
exhibiting or publishing of obscene pictures and writings; the public utterance of obscene
words; the indecent and public exposure of one's person or the person of another; and gen
erally all acts of gross and open lewdness, are indictable at the common law." Bishop, Cr.
L. 1, 3 500, p. 305. "A bawdy-house (or a house of ill-fame as it is sometimes called) is a
house kept for the reception of persons who choose to resort to it for the purpose of illicit
sexual intercourse, and is indictable at common law. But the house must be resorted to
in common by other women than its keeper when a woman. It is immaterial " whether
indecent or disorderly conduct is perceptible from the outside." Wharton, Cr. L. 2, \ 1449,
p. 292. "All disorderly inns or ale-houses, bawdy-houses, gaming-houses, play-house,
unlicensed or improperly conducted booths and stages for rope-dancers, mountebanks, and
the like are public nuisances, and may therefore be indicted." Russell on Crimes, 1, *442.
See Bryant v. Mead, 1 Cal. 441, 442, (1851). One who entertains strangers only occasion
ally, although he receives compensation for it, is not an inn-keeper; and if on such
occasions gambling, drinking and fighting take place, he is not indictable as the keeper
of a disorderly house. State v. Mathews, 2 Dev. & Bat (N. C Law) 424, 425 (1837).
"The erection of any building which, from its disagreeable ordor or noxious effluvia, is
offensive or unwholesome, may be a nuisance; but whether it is, or is not so, must
depend upon circumstances. . . . Two things are necessary to constitute the
offence. First, that from the nature of the establishment, it may be an annoyance; and
secondly, that from its situation it has actually become so." State v. Purse, 3 McCord
(S. C. Law) *472, *474 (1828).
(26) " If the keeper of an inn refuse without sufficient grounds to receive a guest, he
is liable to indictment. The author, with great respect, doubts whether this doctrine is
applicable to hotels in this country, unless licensed. . . . The burden requires evi
dence that the defendant kept or held himself out as keeping a hotel, and that he refused
to receive the prosecutor as a guest. If on demand the price for entertainment is not
paid, or if the party demanding hospitality was not, on account of any legal ground, a
proper person to receive, e. g. one drunk, etc., this may be shown in defence." Bailey's
Onus Probandi, p. 463.
(27) The 19 Geo. III. c. 21 was repealed by the 22 Geo. III. c. 47, which was repealed
by 42 Geo. III. c. 52, s. 27.
By the 42 Geo. III. c. 119, ss. 1, 2, all lotteries called Utile goes are declared to be
public nuisances; and if any one shall keep an office or place to exercise or expose to be
played any such lottery, or any lottery whatever not authorized by parliament, or shall
knowingly suffer it to be exercised or played at in his house, he shall forfeit 500/. The
provision as to the offender being deemed a rogue and vagabond seems repealed by the
5 Geo. IV. c. 83, which contained a provision to that effect.
And, by sect. 5 of the 42 Geo. III. c. 119, if any person shall promise to pay any money
or goods on any contingency relative to such lottery, or publish any proposal respect
ing it, he shall forfeit 100/. State lotteries are now abolished, by statute 6 Geo. IV. —
Chittv.
"A lottery ma}' be defined to be any scheme whereby one, on paying money or other
valuable thing to another, becomes entitled to receive from him such a return in value,
or nothing, as some formula of chance may determine." Bishop Statutory Crimes, 2
ed- i 952, PP- 532. 5331569
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and selling of fireworks and squibs, or throwing them about in any street, is,
on account of the danger that may ensue to any thatched or timber buildings,
declared to be a common nuisance by statute 9 & 10 W. III. c. 7, and there
fore is punishable by fine. (28) And to this head we may refer (though not
declared a common nuisance) the making, keeping, or carriage of too large
a quantity of gunpowder at one time or in one place or vehicle, which is pro
hibited by statute 12 Geo. III. c. 61, under heavy penalties and forfeit
ure. (29) 7. Eaves-droppets, or such as listen under walls or windows, or the
eaves of a house, to hearken after discourse, and thereupon to frame slander
ous and mischievous tales, are a common nuisance, and presentable at the
court-leet,(?<) or are indictable at the sessions, and punishable by fine and
finding sureties for their good behavior, (v) (30) 7. Lastly, a com mon scold, (31)
commimis rixatrix, (for our law-Latin confines it to the feminine gender,) is
a public nuisance to her neighborhood. For which offence she may be
indicted, (w) and, if convicted, shall (x) be sentenced to be placed in a certain
engine of correction called the trebucket, castigatory, or cucking-stool, which,
in the Saxon language, is said to signify the scolding-stool, though now it is
frequently corrupted into ducking-stool, because the residue of the judgment
(11) Kitoh. of Courts. 20.
(c) Ibid. 1 Hawk. P. C. 132.

(w) 6 Mod. 21.
(z) 1 Hawk. P. C. 198, 200.

(28) For the law concerning the manufacture of fireworks, see stat. 38 & 39 Vict c. 17,
48 & 49. Any person who shall set fire to or shall wantonly let fly or throw any squib,
rocket, serpent, or other firework within fifty feet of a carriage-way or cart-way, under
the stat. 5 & 6 Wm. IV. c. 50, I 72, shall forfeit any sum not exceeding forty shillings,
beyond the damages occasioned by such act; and, by stat. 38 & 39 Vict. c. 17, g 80, to
throw, cast, or fire any fireworks in or into any highway, street, thoroughfare, or public
place renders the offender liable to a penalty not exceeding five pounds, and by the pro
visions of the statute 2 & 3 Vict. c. 47, ? 54, any person who shall commit a similar act,
within the metropolitan police district is liable to forfeit forty shillings and be taken into
custody by a public officer of such district without a warrant.
(29) By 54 Geo. III. c. 152, so much of the 12 Geo. III. c. 61, s. 21 as enacts that no
person shall carry in any land or water carriage any other lading with gunpowder is
repealed.
Erecting powder-mills or keeping powder-magazines near a town is a nuisance at
common law. See 2 Burn, J. 24 ed. 758. 2 Stra. 1167.—ChitTV.
(30) A person who secretly and stealthily approaches near to the room occupied by
the grand jury, while they are engaged in the performance of their duties, for the pur
pose of overhearing what is there said and done by the grand jury, is guilty of eaves
dropping. State v. Pennington, 3 Head. (Tenn.) 299, 300 (1859).
See Russell on Crimes, 1, *452. Archbold, Crim. PI. & Pr. 2, *I77I.
It was said in one of our courts that the offence consists, not in peeping or looking,
which is not indictable, but in listening. (C. v. Lovett, 4 Pa. Law Jour. 5, 6.) The
paucity of decisions upon this subject, and the in frequency of occasions for its prosecu
tion, render further attempts at its elucidation undesirable. It never occupied much
space in the law, and it has nearly faded from the legal horizon. Bishop, Cr. L. I, ??
1122-1124, p. 670. Bailey's Onus Probandi, p. 643.
" Eavesdropping may, in like manner, be indictable as a nuisance. It should, how
ever, to be indictable at common law, be habitual, and combine the lurking about
dwelling-houses, and other places where persons meet for private intercourse, secretly
listening to what is said, and then tattling it abroad. . . . The offence, it is said, may
be committed by stealthily lurking around a grand jury and repeating their secret pro
ceedings." Wharton, Cr. L. 2, \ 1445, p. 290.
(31) " A common scold is an indictable common-law nuisance. . . . But it is not far
amiss to say that a common scold is a woman who, by the practice of frequent scolding,
disturbs the repose of the neighborhood." Bishop, Cr. L. 1, ?8 hot, 1102, p. 662.
"We have few American precedents to the question (of punishment), but such as we
have substitute fine and imprisonment for the ducking." Id. \ 943, p. 569.
" A common scold is under the common law punishable, because of the tendency of
the continual scolding to public disquiet." Bishop, Cr. L. 1, \ 540, p. 333.
See Russell on Crimes, 1, *452.
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is, that, when she is so placed therein, she shall be plunged in the water for
her punishment. ( _y)
6. *Idleness in any person whatsoever is also a high offence against [*i69
the public economy. In China it is a maxim that if there be a man
who does not work, or a woman that is idle, in the empire, somebody must
suffer cold or hunger, the produce of the lands not being more than sufficient,
with culture, to maintain the inhabitants; and, therefore, though the idle
person may shift off the want from himself, yet it must in the end fall some
where. The court also of Areopagus, at Athens, punished idleness, and
exerted a right of examining every citizen in what manner he spent his time;
the intention of which was, (z) that the Athenians, knowing they were to
give an account of their occupations, should follow only such as were lauda
ble, and that there might be no room left for such as lived by unlawful arts.
The civil law expelled all sturdy vagrants from the city:(a) and, in our own
law, all idle persons or vagabonds, whom our ancient statutes describe to be
"such as wake on the night and sleep on the day, and haunt customable
taverns and ale-houses, and riots about, and no man wot from whence they
came nor whither they go, ' ' or such as are more particularly described by
statute 17 Geo. II. c. 5, and divided into three classes,—idle and disorderly
persons, rogues and vagabonds, and incorrigible rogues: all these are offenders
against the good order and blemishes in the government of any kingdom.
They are therefore all punished by the statute last mentioned; that is to say,
idle and disorderly persons with one month's imprisonment in the house of
correction ; rogues and vagabonds with whipping and imprisonment not ex
ceeding six months; and incorrigible rogues with the like discipline and
confinement not exceeding two years; the breach and escape from which
confinement in one of an inferior class ranks him among incorrigible rogues,
and in a rogue (before incorrigible) makes him a felon and liable to be
transported for seven years. Persons harboring vagrants are liable to a fine
of forty shillings, and to pay all expenses brought upon the parish
thereby; in the same *manner as, by our ancient laws, whoever [*i7o
harbored any stranger for more than two nights was answerable to
the public for any offence that such his inmate might commit. (£)(32)
7. Under the head of public economy may also be properly ranked all
sumptuary laws against luxury, and extravagant expenses in dress, diet, and
the like; (33) concerning the general utility of which to a state, there is
much controversy among the political writers. Baron Montesquieu lays it
(V) 3 Tnst. 219.
(:) Valer. Maxim. 1. 2, c. 6.

(a) Nov. 80, c. 5.
(6) LL. Edw. c. 27. Bracton, I. 3, It. 2, c. 10, ? 2.

^32) This act and all others relating to vagrants, etc. are now repealed, by the 5 Geo.
IV. c. 83.—Chitty.
Missouri statutes as to vagrants are more extensive in their specifications than those of
the common law. Kansas City v. Neal, 49 Mo. App. 72, 78 (1892).
" In the Imperial Dictionary, a vagrant is defined to be ' an idle wanderer; a vagabond;
one who strolls from place to place; one who has no settled habitation, or who does not
abide in it.' And it adds ' In law, the word vagrant has a much more extended meaning
than that assigned to it in ordinary language, and in its application, the notion of wan
dering is almost lost. By the law, vagrants are divided into three classes: 1, Idle and
disorderly persons; 2, Rogues and vagabonds; 3, Incorrigible rogues.'" Winslow v.
Gallagher, 27 New Brunswick, 25, 27 (1888).
"And it is not clear that the ancient common law of England took notice of mere
idleness and vagrancy as criminal; indeed, one case lays it down that a vagrant, as such,
is not indictable. But we find from early times statutes authorizing summary proceed
ings against idlers, vagabonds and rogues; to be regarded by us as regulations concerning
paupers, not theretofore belonging to our common law." Bishop, Cr. I,. I, $ 515, p. 315.
(33) Jenks v. Turpin, L. R. Q. B. D. 505, 514 (1884).
1571

I70-I7I-I72

OF PUBLIC WRONGS.

[Book IV

down(c) that luxury is necessary in monarchies, as in France; but ruinous
to democracies, as in Holland. With regard therefore to England, whose
government is compounded of both species, it may still be a dubious question
how far private luxury is a public evil, and, as such, cognizable by public
laws. And, indeed, our legislators have several times changed their
♦171] sentiments as to this point; for formerly there *were a multitude of
penal laws existing to restrain excess in apparel ;(rf) chiefly made
in the reigns of Edward the Third, Edward the Fourth, and Henry the
Eighth, against piked shoes, short doublets, and long coats; all of which
were repealed by statute 1 Jac. I. c. 25. But as to excess of diet there still
remains one ancient statute unrepealed, 10 Edw. III. st. 3, which ordains
that no man shall be served at dinner or supper with more than two courses,
except upon some great holidays, there specified, in which he may be served
with three.
8. Next to that of luxury naturally follows the offence of gaming, (34)
which is generally introduced to supply or retrieve the expenses occasioned
by the former; it being a kind of tacit confession that the company engaged
therein do, in general, exceed the bounds of their respective fortunes; and
therefore they cast lots to determine upon whom the ruin shall at present
fall, that the rest may be saved a little longer. But, taken in any light, it
is an offence of the most alarming nature, tending by necessary consequence
to promote public idleness, theft, and debauchery among those of a lower
class; and among persons of a superior rank it hath frequently been attended
with the sudden ruin and desolation of ancient and opulent families, an
abandoned prostitution of every principle of honor and virtue, and too often
hath ended in self-murder. (35) To restrain this pernicious vice among the
inferior sort of people, the statute 33 Hen. VIII. c. 9 was made: which pro
hibits to all but gentlemen the games of tennis, tables, cards, dice, bowls,
and other unlawful diversions there specified, (e) unless in the time of Christ
mas, under pecuniary pains and imprisonment. And the same law, and also
the statute 33 Geo. II. c. 24, inflict pecuniary penalties, as well upon the
master of any public house where servants are permitted to game, as
♦172] upon the servants themselves who *are found to be gaming there.
But this is not the principal ground of modern complaint; it is the
gaming in high life that demands the attention of the magistrate; a passion
to which every valuable consideration is made a sacrifice, and which we seem
to have inherited from our ancestors the ancient Germans; whom Tacitus(/)
describes to have been bewitched with a spirit of play to a most exorbitant
(c) Sp. L. b. vli. c. 2 and 4.
id) 3 Inst. 199.

(«) Logettlng in the fields, slide-thrift, or shovegroat, dovish cayleR, half-bowl, and coyting.
(/) De ilor. Germ. c. 24.

(34) Bishop on Statutory Crimes, 2 ed. \ 858, p. 499.
Excessive gaming, per se [By itself], is not any longer a legal offence; it was not an
offence at common law; and there now exists no statute against it. But the fact that
it is habitually carried on in a house kept for the purpose of gaming is cogent evidence
for a jury or other tribunal called upon to determine whether the house in which it is
carried on is a common gaming house, so as to make the keeper of it liable to be
indicted for a nuisance at common law. Jenks v. Turpin, L. R. Q. B. D. 505, 514 ( 1884).
(35) At common law, the playing at cards, dice, and other games of chance, merely
for the purposes of recreation, and without any view to inordinate gain, is regarded as
innocent. Bac. Abr Gaming, A. Com. Dig. Justices of the Peace, B. 42; and see the
preamble to 16 Car. II c. 7. But a common player at hazard using false dice is liable
to be indicted at common law, (2 Roll. Abr. 78. Bac. Abr. Gaming, A.;) and any
persons cheating by means of cards or dice might be fined or imprisoned in proportion
to the nature of the offence. Bac. Abr. Gaming, A.; and see the 9 Anne, c. 15, s. 6.
—Chitty.
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degree.(36) "They addict themselves," says he, "to dice (which is won
derful) when sober, and as a serious employment, with such a mad desire of
winning or losing, that when stripped of every thing else they will stake at
last their liberty and their very selves. The loser goes into a voluntary
slavery, and, though younger and stronger than his antagonist, suffers him
self to be bound aud sold. And this perseverance in so bad a cause they call the
point of honor: ea est in re parva pervicacia, ipsi fidem vocant." (37) One
would almost be tempted to think Tacitus was describing a modern English
man. When men are thus intoxicated with so frantic a spirit, laws will be
of little avail ; because the same false sense of honor that prompts a man to
sacrifice himself will deter him from appealing to the magistrate. Yet it is
proper that laws should be, and be known publicly, that gentlemen may con
sider what penalties they wilfully incur, and what a confidence they repose
in sharpers, who, if successful in play, are certain to be paid with honor, or,
if unsuccessful, have it in their power to be still greater gainers by inform
ing. For, by statute 16 Car. II. c. 7, if any person by playing or betting
shall lose more than 100/. at one time, he shall not be compellable to pay the
same; and the winner shall forfeit treble the value, one moiety to the king,
the other to the informer. The statute 9 Anne, c. 14 enacts that all bonds
and other securities given for money won at play, or money lent at the time
to play withal, shall be utterly void; that all mortgages and encumbrances
of lands made upon the same consideration shall be and enure to the use of
the heir of the mortgagor; that if any person at any time or sitting loses 10/.
at play, he may sue the winner, aud recover it back by action of debt at law;
and in case the loser does not, any other person may sue the winner for
treble the sum so lost; and the plaintiff may by bill in equity examine the
defendant himself upon oath; and that in any of these suits no privi
lege of parliament shall be allowed. The *statute further enacts, L*1 73
that if any person by cheating at play shall win any money or valu
able thing, or shall at any one time or sitting win more than 10/., he may be
indicted thereupon, and shall forfeit five times the value to any person who
will sue for it, (38) and (in case of cheating) shall be deemed infamous, and
suffer such corporal punishment as in case of wilful perjury. By several
statutes of the reign of king George II., (g) all private lotteries by tickets,
cards, or dice (and particularly the games of faro, basset, ace of hearts,
hazard, passage, roily polly, and all other games with dice, except back
gammon) are prohibited, under a penalty of 200/. for him that shall erect
such lotteries, and 50/. a time for the players. Public lotteries, unless by
authority of parliament, and all manner of ingenious devices, under the
denomination of sales or otherwise, which in the end are equivalent to
lotteries, were before prohibited by a great variety of statutes^) under
heavy pecuniary penalties. But particular descriptions will ever be lame
and deficient, unless all games of mere chance are at once prohibited; the
(g) 12 Geo. II. c. 28. 13 Geo. II. c. 19. IS Geo. II.
c. 31.

(70 10 & 11 W. III. c. 17. 9 Anne, c. 6. \ 66. 10
Anne, c. 26. \ 109. 8 Geo. I. c. 2. i? 36, 37. 9 Geo. I.
c. 19, ft 4, 5. 6 Geo. II. c. 35, |g 29, 30, 40.

(36) State v. Smith & Lane, 2 Yerg. (Tenn.) 272, 274 (1829).
(37) [" That which is obstinacy in a depraved matter they call honor."]
(38) In the construction of this act it has been held that a wager on some matter arising
from the game, and collateral to it, but not on the event itself, is not an offence within
it. I Salk. 344. Hawk. b. i. c. 92, s. 47. 2 H. Bla. 43. In the construction of the
words " at any one time or sitting," it has been adjudged that where a sum above 10/.
had been won and paid after a continuance at play, except an interruption during dinner
time, it was to be considered as won at one and the same sitting. 2 Bla. R. 1226. —
Chitty.
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inventions of sharpers being swifter than the punishment of the law, which
only hunts them from one device to another. The statute 13 Geo. II. c. 19,
to prevent the multiplicity of horse-races, another fund of gaming, directs
that no plates or matches under 50/. value shall be run, upon penalty of
200/. to be paid by the owner of each horse running, and 100/. by such as
advertise the plate. (39) By statute 18 Geo. II. c. 24, the statute 9 Anne is
further enforced, and some deficiencies supplied; the forfeitures of that act
may now be recovered in a court of equity ; and, moreover, if any man be con
victed upon information or indictment of winning or losing at play, or by
betting at one time 10/. or 20/. within twenty-four hours, he shall be fined
five times the sum for the benefit of the poor of the parish. Thus careful
has the legislature been to prevent this destructive vice; which may
* 1 74] show that our laws against gaming *are not so deficient, as ourselves
and our magistrates in putting those laws in execution.
9. Lastly, there is another offence, constituted by a variety of acts of
parliament, which are so numerous and so confused, and the crime itself of
so questionable a nature, that I shall not detain the reader with many obser
vations thereupon. And yet it is an offence which the sportsmen of England
seem to think of the highest importance, and a matter, perhaps the only one,
of general and national concern , associations having been formed all over the
kingdom to prevent its destructive progress. I mean the offence of destroying
such beasts and fowls as are ranked under the denomination of game;($o)
which, we may remember, was formerly observed(z') (upon the old principles
of the forest law) to be a trespass and offence in all persons alike who have not
(<) See book 11. page 417, etc.
(39) Newmarket and Black Hambleton are excepted, where a race may be run for any
sum or stake less than fifty pounds. But though such horse-races are lawful, yet it has
been determined that they are games within the statute of 9 Anne, c. 14. and that of
consequence wagers above 10/. upon a lawful horse-race are illegal. 2 Bla. Rep. 706. A
foot-race and a race against time have also been held to be games within the statute of
gaming. 2 Wils. 36. So a wager to travel a certain distance within a certain time, with
a post-chaise and a pair of horses, has been considered of the same nature. 6 T. R. 499.
A wager for less than 10/. upon an illegal horse-race is also void and illegal. 4 T. R. r.
Though the owners of horses may run them for a stake of 50/. or more at a proper place
for a horse-race, vet it has been held if they run them upon the highway the wager is
illegal. 2 B. & P. 51.
Wagers in general, by the common law, were lawful contracts; and all wagers may still
be recovered in a court of justice which are not made upon games, or which are not such
as are likely to disturb the public peace, or to encourage immorality, or such as will
probably affect the interests, characters, and feelings of persons not parties to the wager,
or such as are contrary to sound policy or the general interests of the community. See
3 T. R. 693, where the legality of wagers is fully discussed.
Where a person had given 100/. upon condition of receiving 300/. if peace was not con
cluded with France within a certain time, and he afterwards brought his action to recover
the 300/., it was held the wager was void, as being inconsistent with general policy; but
he was allowed to recover back the 100/. which he had paid, under a count for so much
money had and received by the defendant to his use. 7 T. R. 505. So also a person was
permitted to recover back his share of a wager against a stakeholder upon a boxingmatch, (5 T. R. 405, ) the court not considering the conduct of the plaintiff in these
instances so criminal as to deprive him of the benefit of their assistance. See 2 B. & P.
467. —Christian.
The statute 13 Geo. II. c. 19 is now repealed, by stat. 3 & 4 Vict. c. 5.— STEWART. For
the law concerning gaming houses, see statutes 8 & 9 Vict. c. 109, 16 & 17 Vict. c. 1 19, 17 &
18 Vict. c. 38, 35 & 36 Vict, c 94; betting in public places, 36 & 37 Vict. c. 38; advertising
as to betting, 37 & 38 Vict. c. 15, and 55 & 56 Vict. c. 4. The stat. 55 & 56 Vict. c. 4:
Penalties for inciting of infants to betting or wagering. Chap. 9: This statute con
cerns promises, etc., rendered void by stats. 8 & 9 Vict c. 109.
In the United States wagers generally are illegal.
(40) See statutes 12 Geo. II. c. 28, 42 Geo. III. c. 119, 46 Geo. III. c. 148, 4 Geo. IV. c.
60, 6 & 7 Wm. IV. c. 66, and 9 & 10 Vict. c. 48.
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authority from the crown to kill game, (which is royal property,) by the
grant either of a free warren or at least a manor of their own. But the laws
called the game laws have also inflicted additional punishments (chiefly
pecuniary) on persons guilty of this general offence, unless they be people of
such rank or fortune as is therein particularly specified. All persons, there
fore, of what property or distinction soever, that kill game out of their own
territories, or even upon their own estates, without the king's license ex
pressed by the grant of a franchise, are guilty of the first original offence of
encroaching on the royal prerogative. (41) And those indigent persons who
do so without having such rank or fortune as is generally called a qualifica
tion are guilty not only of the original offence, but of the aggravations also
created by the statutes for preserving the game; which aggravations are so
severely punished, and those punishments so implacably inflicted, that the
offence against the king is seldom thought of, provided the miserable delin
quent can make his peace with the lord of the manor. The offence, thus
aggravated, I have ranked under the present head, because the only rational
footing upon which we cau consider it as a crime is that in low and indigent
persons it promotes idleness, and takes them away from their proper em
ployments and callings, which is an offence against the public police
and economy *of the commonwealth.
[*!75
The statutes for preserving the game are many and various, and
not a little obscure and intricate, it being remarked(/ ) that in one statute
only, 5 Anne, c. 14, there is false grammar in no fewer than six places,
besides other mistakes; the occasion of which, or what denomination of
persons were probably the penners of these statutes, I shall not at present
inquire. It is, in general, sufficient to observe that the qualifications for
killing game, as they are usually called, or more properly the exemptions
from the penalties inflicted by the statute law, are, 1. The having a freehold
estate of 100/. per annum, (42) there being fifty times the property required
to enable a man to kill a partridge as to vote for a knight of the shire: 2. A
leasehold for ninety-nine years of 150/. per annum: 3. Being the son and
heir apparent of an esquire (a very loose and vague description) or person of
superior degree: 4. Being the owner or keeper of a forest, park, chase or
warren. For unqualified persons transgressing these laws by killing game,
keeping engines for that purpose, or even having game in their custody, or
for persons (however qualified) that kill game or have it in possession at un
seasonable times of the year or unseasonable hours of the day or night, on
Sundays or on Christmas day, there are various penalties assigned, corporal
and pecuniary, by different statutes;(£) on any of which, but only on one at
a time, the justices may convict in a summary way, or (in most of them)
prosecutions may be carried on at the assizes. And, lastly, by statute 28
Geo. II. c. 12, no person, however qualified to kill, may make merchandise
of this valuable privilege by selling or exposing to sale an)' game, on pain of
like forfeiture as if he had no qualification. (43)
(j) Burn's Justice, Game, jj 3.

(i) Burn's Justice, tit. Game.

(41) The doctrine, so frequently repeated by the learned commentator, that no person
had originally, or has now, a right to kill game upon his own estate without a license or
grant from the king, is controverted in 2 book, p. 419, n. —Christian.
(42) It must be a fee-simple estate of 100/. a year, or an estate for life of 150/. per an
num.—Chitty.
(43) All these statutes are repealed, by stat. 1 & 2 W. IV. c. 32, and the law in this
respect almost entirely altered. The necessity of any qualification for killing game was
abolished, and it is enacted that every certificated person may kill game, subject to the
law of trespass; and the sale of game by licensed persons and under certain restrictions
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CHAPTER XIV.
OF HOMICIDE.
♦176]

*In the ten preceding chapters we have considered, first, such
crimes and misdemeanors as are more immediately injurious to God
and his holy religion; secondly, such as violate or transgress the law of
nations; thirdly, such as more especially affect the king, the father and
representative of his people; fourthly, such as more directly infringe the
rights of the public or commonwealth, taken in its collective capacity; and
are now, lastly, to take into consideration those which in a more peculiar
manner affect and injure individuals or private subjects.
Were these injuries indeed confined to individuals only, and did they affect
none but their immediate objects, they would fall absolutely under the notion
of private wrongs, for which a satisfaction would be due only to the party
injured, the manner of obtaining which was the subject of our inquiries in the
preceding book. But the wrongs which we are now to treat of are of a much
more extensive consequence: 1. Because it is impossible they can be com
mitted without a violation of the laws of nature,—of the moral as well as
political rules of right: 2. Because they include in them almost always a
breach of the public peace: 3. Because by their example and evil tendency
they threaten and endanger the subversion of all civil society. Upon
*I77] these accounts it is *that, besides the private satisfaction due and
given in many cases to the individual by action for the private wrong,
the government also calls upon the offender to submit to public punishment
for the public crime. And the prosecution of these offences is always at the
suit and in the name of the king, in whom, by the texture of our constitution,
the jus gladii, or executory power of the law, entirely resides. Thus, too, in
the old Gothic constitution there was a threefold punishment inflicted on all
delinquents; first, for the private wrong to the party injured; secondly, for
the offence against the king by disobedience to the laws; and, thirdly, for the
crime against the public by their evil example, (a) Of which we may trace
the groundwork in what Tacitus tells us of his Germans, (b) that, whatever
offenders were fined, "pars mulcts regi, vcl civitati, pars ipsi, qui vindicatur
vel propinquis ejus, exsolvitur." (1)
These crimes and misdemeanors against private subjects are principally of
three kinds: against their persons, their habitations , and their property.
Of crimes injurious to the persons of private subjects, the most principal
and important is the offence of taking away that life which is the immediate
gift of the great Creator, and of which, therefore, no man can be entitled to
deprive himself or another but in some manner either expressly commanded
in or evidently deducible from those laws which the Creator has given us;
the divine laws, I mean, of either nature or revelation. The subject, there
fore, of the present chapter, will be the offence of homicide, or destroying the
life of man, in its several stages of guilt, arising from the particular circum
stances of mitigation or aggravation which attend it.
(a) Stiernbook, I. 1, c. 5.

(b) De Mor. Germ. c. 12.

is legalized. —Stewart. Statutes, 9 Geo. IV. c. 69, 7 & 8 Vict. c. 29 and 24 & 25 Vict,
c. 96. i 17. treat of the offence of taking game by night.
( 1) [" Part of the fine is paid to the king, or the state, and part to the plaintiff, or to
his relations."]
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Now, homicide, or the killing of any human creature, is of three kinds:
justifiable, excusable, and felonious. (2) The first has no share of
guilt at all; the second very little; but the *third is the highest crime [*i78
against the law of nature that man is capable of committing. (3)
I. Justifiable homicide is of divers kinds. (4)
1. Such as is owing to some unavoidable necessity, without any will, inten
tion, or desire, and without any inadvertence or negligence, in the party
killing, and therefore without any shadow of blame. As, for instance, by
virtue of such an office as obliges one, in the execution of public justice, to
put a malefactor to death who had forfeited his life by the laws and verdict
of his country. This is an act of necessity, and even of civil duty, and
therefore not only justifiable, but commendable, where the law requires it.
But the law must require it, otherwise it is not justifiable: therefore, wantonly
to kill the greatest of malefactors, a felon or a traitor, attainted or outlawed,
deliberately, uncompelled and extra-judicially, is murder, (f)(5) For, as
Bracton(fif) very justly observes, " istud homicidium, sifit ex livore, vel delectcitione effundendi humanum sanguinem, licetjuste occidatur isle, tatnen occisor
peccat mortaliter, propter intenlionem corruptam." (6) And, further, if judg
ment of death be given by a judge not authorized by lawful commission, and
execution is done accordingly, the judge is guilty of murder, (e) And upon
this account Sir Matthew Hale himself, though he accepted the place of a
judge of the common pleas under Cromwell's government, (since it is neces
sary to decide the disputes of civil property in the worst of times,) yet
declined to sit on the crown side at the assizes and try prisoners, having very
strong objections to the legality of the usurper's commission ;(/") a distinc
tion perhaps rather too refined, since the punishment of crimes is at least as
necessary to society as maintaining the boundaries of property. Also, such
judgment, when legal, must be executed by the proper officer or his
appointed deputy; for no one else is required by law to do it, which
requisition it is that justifies the homicide. If another *person doth [*i79
it of his own head, it is held to be murder, (g) even though it be the
judge himself. (A) It must, further, be executed servato juris ordine;(j') it
must pursue the sentence of the court. If an officer beheads one who is
adjudged to be hanged, or vice versa, (8) it is murder, (z) for he is merely
ministerial, and therefore only justified when he acts under the authority and
compulsion of the law; but if a sheriff changes one kind of death for another,
he then acts by his own authority, which extends not to the commission of
homicide, and, besides, this license might occasion a very gross abuse of his
(c) 1 Hal. p. c. 497.
(ci) Fol. 120.
\e) 1 Hmvk. P. C. 70. 1 Hal. P. C. 497.
(/) Burnet, in his Life.

((7) 1 Hal. P. C. 601. 1 Hawk. P. C. 70.
( h) Dnlt. Just. c. 150.
( i\ Finch, L. 31. S Inst. 52. 1 Hal. P. C. 501.

(2) Murder and manslaughter are each and both felonies, a Bish. Crim. Law, 617.
(3) See Kerr's Law of Homicide (1891), p. 9, on the classes of justifiable homicide.
(4) See Clark's Crim. Law, ch. 8, p. 133, on justifiable homicide. The essential differ
ence between excusable and justifiable homicide rests not merely in the fact that at com
mon law one was felonious, although pardoned, while the other was innocent. Those
only were justifiable homicides where the slayer was regarded as promoting justice and
the question of personal danger did not necessarily arise. Pond v. The People (i86o\ 8
Mich. 177.
(5) 2 Bishop's Cr. L. 350.
(6) [" If the homicide be committed through malice, or a thirst of human blood, the
perpetrator is guilty of murder on account of his evil intention, although the sufferer
deserved death."]
f 7) ["According to the order of the court.]
(8) [Conversely. ^
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power. The king, indeed, may remit part of a sentence, as in the case of
treason, all but the beheading; but this is no change, no introduction of a
new punishment: and in the case of felony, where the judgment is to be
hanged, the king (it hath been said) cannot legally order even a peer to be
beheaded. (/.•) (9) But this doctrine will be more fully considered in a subse
quent chapter.
Again: in some cases homicide is justifiable rather by the permission than
by the absolute command of the law, either for the advancement of public
justice, which without such indemnification would never be carried on with
proper vigor; or, in such instances where it is committed for the prevention
of some atrocious crime which cannot otherwise be avoided,
2. Homicides committed for the advancement of public justice are: 1. Where
an officer, in the execution of his office, either in a civil or criminal case,
kills a person that assaults and resists him. (7) (10) 2. If an officer, or any pri
vate person, attempts to take a man charged with felony, and is resisted, and
in the endeavor to take him kills him.(m) This is similar to the old Gothic
constitutions, which (Stiernhook informs us)(») "furem, si aliter
*iSo] capi noil posset, occiderc *permittunf." (11) 3. In case of a riot, or
rebellious assembly, the officers endeavoring to disperse the mob are
justifiable in killing them, both at common law, (0) and by the riot act 1 Geo.
I. c. 5. 4. Where the prisoners in a gaol, or going to a gaol, assault the
gaoler or officer, and he in his defence kills any of them, it is justifiable for
the sake of preventing an escape. (p) 5. If trespassers in forests, parks,
chases, or warrens will not surrender themselves to the keepers, they may be
slain, by virtue of the statute 21 Edw. I. st. 2, de malcfactoribus in parcis;(\2)
and 3 &. 4 W. and M. c. 10.(13) But in all these cases there must be an
apparent necessity on the officer's side, viz., that the party could not be
arrested or apprehended, the riot could not be suppressed, the prisoners could
k) 8 Inst. 62, 212.
() 1 llnl. P. C. 494. 1 Hawk. P. C. 71.
m) 1 Hal. P. C. 494.

(n) De ptre Gnth. I. 3, c. 5.
(o) 1 Hal. P. ('. 49S. 1 Hawk. P. C. 161.
(p) 1 Hal. P. C. 496.

(9) Kerr's Law of Homicide 1 1S91) 9.
(10) An officer, if assaulted in the execution of his duty, is not bound to give way,
and if he kills his assailant, it is adjudged homicide in self-defence. I Barbour's
Crim. Law, 42 (1883). Homicide by an officer is justifiable in the following cases: (1)
Where a peace officer or his assistant, in the due execution of his office, whether in a
civil or criminal case, kills one who is resisting his arrest or attempt to arrest; (21 Where
the prisoners in jail, or going to jail, assault the jailer or officer, and he, in his defence,
to prevent an escape, kills any of them; (3) When an officer or private person, having
legal authority to arrest, attempts to do so, and the other flies, and is killed in the pur
suit. But here the ground of arrest must be either a felony or the infliction of a danger
ous wound; when an officer, in endeavoring to disperse a mob or a riotous or rebellious
assembly, kills one or more of them, lie not being able otherwise to suppress the riot.
Kerr's Law of Homicide, p. 10. See also Clark's Crim. Law. p. 136, et seg. A voluntary
killing in attempting to arrest one charged with a misdemeanor is murder. See Kerr's
Law of Homicide (1891) p. 11.
An officer who makes an arrest out of his proper district or without a warrant or
authority, and purposely kills the party for not submitting to the illegal arrest, will in
general be guilty of murder in all cases where an indifferent person, acting in like
manner, without any pretence, would be guilty to that extent. Wharton's Crim. Law,
vol. 1. 410. See la. vol. I, 411, et seq. on homicide of officers of justice and others
aiding them. Killing by a military or naval officer is at least manslaughter, unless he
act under proper authority. Id. vol. 1. p. 410.
(11) r" It is allowable to kill a thief if he cannot otherwise be taken."]
(12^ [Of trespassers in parks.]
(13) 21 Edw. I. stat. 2 is repealed, by 7 & 8 Geo. IV. c. 27, and 3 & 4 W. and M.
c. 10, by 16 Geo. III. c. 30,—which latter is also repealed, by 7 & 8 Geo. IV. c. 27.—
Chitty.
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not be kept in hold, the deer-stealers could not but escape, unless such homi
cide were committed; otherwise, without such absolute necessity, it is not
justifiable. (14) 6. If the champions in a trial by battle killed either of them
the other, such homicide was justifiable, and was imputed to the just judg
ment of God, who was thereby presumed to have decided in favor of the
truth. 0)( 15)
In the next place, such homicide as is committed for the prevention of any
forcible and atrocious
is justifiable by the law of nature;(r) and also by
the law of England, as it stood so early as the time of Bracton, (s) and as it is
since declared in statute 24 Hen. VIII. c. 5. If any person attempts a rob
bery or murder of another, or attempts to break open a house, in ihe night
time, (which extends also to an attempt to bum it, ) (J) and shall be killed in
such attempt, the slayer shall be acquitted and discharged. This reaches not
to any crime unaccompanied with force, as picking of pockets, or to the
breaking open of any house in the daytime, unless it carries with it the attempt
of robbery also. (16) So the Jewish law, which punished no theft with death,
makes homicide only justifiable in case of nocturnal house-break
ing: if a thief be found breaking up, and he be "smitten that *he [*i8i
die, no blood shall be shed for him; but if the sun be risen upon him,
there shall blood be shed fcr him; for he should have made full restitu
tion. "(«) At Athens, if any theft was committed by night it was lawful to
kill the criminal if taken in the fact: (a;) and by the Roman law of the twelve
tables, a thief might be slain by night with impunity; or even by day, if he
armed himself with any dangerous weapon :(x) which amounts to nearly the
same as is permitted by our own constitutions.
The Roman law also justifies homicide when committed in defence of the
chastity either of one's self or relations; (y) and so also, according to Selden,(r) stood the law in the Jewish republic. The English law likewise
justifies a woman killing one who attempts to ravish her:(«) and so too the
(q) 1 Hawk. P C. 71.
(V) " JHi*u3 Hadrianus rwcrimit eum qui stuprum
(r) Puff. L. ofN. (. 2.C.5.
sibi vol suis inferenlem occidit dimiltendum." ['"The
(») Fol. 16S.
Divine Hadrian discharged him who killed a person
jf) 1 Hal, P. C. 4S8.
attempting to violate the chastity of himself or any
lu) Exod. xxii. 2.
of his family."] FJ. 48. 8, 1.
(w) Putt Antiq. b. i. c. 24.
(z) De leflib. llebrteor. I. 4, c. 3.
(x) Cic. pro Mitunc, 3. FJ. 9, 2, 4.
(a) Baa Elem. 64. 1 Hawk. P. C. 71.
(14) If a person commits felony, and flies, or resists those who attempt to apprehend
him, or is indicted of felony, and flies, or is arrested by warrant or process of law, and
escapes, or is being conveyed to prison, and escapes,—in any of these cases, if he cannot
be taken alive, and is killed in the act of resistance, the homicide is justifiable. 1 Hale,
P. C. 489. 1 East, P. C. 298. So if an officer has a warrant against A., byname, for
felony, or if A. is indicted of felony, or if the hue and cry is levied against him, by name,
in any of these cases if A., though innocent, flies or resists, and is killed by the officer
or any other person aiding him during flight or resistance, the person so killing him is
indemnified. Fost. 318 1 East, P. C. 300. And the officer, it seems, would be equally
indemnified though he had no warrant, if he acted on a charge of felony, and on rea
sonable suspicion, even though it should appear in the result that no felony had
been committed. Samuel v. Payne, Doug. 359. Guppy v. Brittlebank, 5 Price, 525.
—Chitty.
( 15) The trial by battle is abolished, by 59 Geo. III. c. 46. See further upon that sub
ject, post [After], 346.—Chitty.
Repealed. No punishment or forfeiture shall be incurred by any person who shall
kill another by misfortune, or in his own defence, or in any other manner, without
felony.
( 16) In Story v. The State, 71 Ala. 339, the view of Mr. Wharton is adopted, 'which hold9
that the rule does not authorize the killing of persons attempting secret felonies, not accom
panied by force. It is said by the authors of cases on self-defence, that a killing " which
appears to be reasonably necessary to prevent a forcible and atrocious felony against
property, is justifiable homicide," but " it is pretty clear that the right to kill in defence
of property does not extend to cases of larceny." Storey v. The State, 71 Ala. 339, Till
man (1881). See Kerr's Law of Homicide, (1891) p. 12.
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husband or father may justify killing a man who attempts a rape upon his
wife or daughter; but not if he takes them in adultery by consent, for the one
is forcible and felonious, but not the other.
17) And I make no doubt
but the forcibly attempting a crime of a still more detestable nature may be
equally resisted by the death of the unnatural aggressor. For the one uni
form principle that runs through our own and all other laws seems to be
this, —that where a crime, in itself capital, is endeavored to be committed by
force, it is lawful to repel that force by the death of the party attempting.
But we must not carry this doctrine to the same visionary length that Mr.
Locke does, who holds(r) "that all manner of force without right upon a
man's person puts him in a state of war with the aggressor; and, of conse
quence, that, being in such state of war, he may lawfully kill him that puts
him under this unnatural restraint." However just this conclusion may be
in a state of uncivilized nature, yet the law of England, like that of
*i82] every other *well-regulated community, is too tender of the public
peace, too careful of the lives of the subjects, to adopt so contentious
a system; nor will suffer with impunity any crime to be prevented by death,
unless the same, if committed, would also be punished by death. (18)
In these instances of justifiable homicide, it may be observed that the slayer
is in no kind of fault whatsoever, not even in the minutest degree; and is
therefore to be totally acquitted and discharged, with commendation rather
than blame. But that is not quite the case in excusable homicide, the very
name whereof imports some fault, some error or omission; so trivial, however,
that the law excuses it from the guilt of felony, though in strictness it judges
it deserving of some little degree of punishment.
II. Excusable homicide is of two sorts; either per infortunium, by misad
venture; or se defendendo\ upon a principle of self-preservation. We will first
see wherein these two species of homicide are distinct, and then wherein they
agree.
1. Homicide per infortunium or misadventure is where a man, doing a law
ful act without any intention of hurt, unfortunately kills another: as where
a man is at work with a hatchet, and the head thereof flies off and kills a
stander-by; or where a person qualified to keep a gun is shooting at a mark
and undesignedly kills a man:(rf) for the act is lawful, and the effect is
merely accidental. (19) So where a parent is moderately correcting his child,
(6) 1 Hal. P. C. 485, 486.
(c) Ess. on Govt. p. 2 c. 5.

(d) 1 Hawk. P. C. 73, 74.

(17) If the adultery is by the consent of the wife, the husband taking the offender in
the act and killing him, is guilty of manslaughter only. Kerr's Law of Homicide ( 180,1)
p. 12. A husband or brother would not be justified in killing a man who is attempting
to seduce and debauch his wife or sister by fraudulent means and not by force. Clark's
Crim. Law, p. 138. A woman who kills a man attempting to rape her may be said to
kill him in self-defence, and there is no difference in principle between such a case and
the case where a man, not himself in fault, kills one who is attempting to take his life.
Clark's Crim. Law, p. 139.
(iS) If the rule stated by Blackstone were adopted, and defensive homicide were al
lowed only to prevent a capital crime, it would not be allowed in any case in this state
at the present time, except when necessary to prevent murder in the first degree. Such
\s not understood to be the law. Aldrich v. Wright, 53 N. H. 416 (1873).
See Kerr's Law of Homicide ( 1891) p. 12. on homicide to prevent a crime.
This view has been repudiated by later authorities. While all admit that the killing
cannot be done from mere choice, it is none the less certain that the felony need not be
a capital one to come within the scope of the rule. Storey v. The State, 71 Ala. 338,
Tillman (1881).
(19) If a person driving a carriage happen to kill another, if he saw or had timely
notice of the mischief likely to ensue, and yet wilfully drove on, it will be murder; if
he might have seen the danger, but did not look before him, it will ,be manslaughter; but
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a master his apprentice or scholar, or an officer punishing a criminal, and
happens to occasion his death, it is only misadventure; for the act of correc
tion is lawful; but if he exceeds the bounds of moderation, either in the man
ner, the instrument, or the quantity of punishment, and death ensues, it is
manslaughter at least, and in some cases (according to the circumstances)
murder;(>) for the act of immoderate correction is unlawful. (20)
*Thus, by an edict of the emperor Constantine,(/) when the rigor P183
of the Roman law with regard to slaves began to relax and soften, a
master was allowed to chastise his slave with rods and imprisonment, and if
death accidentally ensued, he was guilty of no crime; but if he struck him
with a club or a stone, and thereby occasioned his death, or if in any other
yet grosser manner, ' 'immoderate suojure utatur, tuncreus homicidii sit. "(2 1)
But to proceed: A tilt or tournament, the martial diversion of our ances
tors, was however an unlawful act: and so are boxing and sword-playing, the
succeeding amusement of their posterity; and therefore if a knight in the
former case, or a gladiator in the latter, be killed, such killing is felony or
manslaughter. But if the king command or permit such diversion, it is said
to be only misadventure; for then the act is lawful, (g) In the like manner
as, by the laws both of Athens and Rome, he who killed another in the pan
cratium, or public games authorized or permitted by the state, was not held
to be guilty of homicide. (//) Likewise to whip another's horse whereby he
runs over a child and kills him, is held to be accidental in the rider, for he
had done nothing unlawful; but manslaughter in the person who whipped
him, for the act was a trespass, and at best a piece of idleness of inevitably
dangerous consequence. (t)( 22) And in general if death ensues in conse
quence of an idle, dangerous, and unlawful sport, as shooting or casting
stones in a town, or the barbarous diversion of cock- throwing, in these and
e) 1 Hal. P. C. 473, 474.
f) Cod. I. 9. i. 14.
g) I Hal. P. C. 473. 1 Hawk. P. C. 74.

(A) Plato, de LL. lib. 7. Ff. 9, 2, 7.
(i) 1 Hawk. P. C. 73.

if the accident happened in such a manner that no want of due care could be imputed to
the driver, it will be accidental death and excusable homicide. I East, P. C. 263. Where,
on a false alarm of thieves, the master of the house kill one of the family by mistake,
who had concealed himself in a closet, this was holden homicide by misfortune. Cro.
Car. 538. Where an unqualified person by accident shoots another in sporting, it is no
greater offence than in a qualified person. I East, P. C. 260, 269. —ChiTTY. To excuse
a homicide on the ground of accident, the accused must have been engaged in a lawful
act, and must have performed it with due care. Clark's Crim. Law, p. 148.
See 1 Barbour's Crim. Law, p. 49, on homicide committed by accident and misfortune.
Also Wharton on Homicide, 367 et seq.
(20) See Wharton's Crim. Law, 10 ed. vol. I, p. 375, on correction by persons in
authority.
Ibid. p. 376 ct seq. vol. i, on gradations of guilt in homicide.
(21) ["He uses his right beyond the bounds of moderation, then he is guilty of homi
cide."!
(22) Whenever death is the consequence of idle, dangerous, and unlawful sports, or of
heedless, wanton, and indiscreet acts, without a felonious intent, the party causing the
death is guilty of manslaughter. As if a man rides an unruly horse among a crowd of
people, ( 1 East, P. C. 231 ; ) or throws a stone or shoots an arrow over a wall into a public
and frequented street, ( 1 Hale, P. C. 475;) or discharges his pistols in a public street upon
alighting from his carriage, ( 1 Stra. 481 ; ) or throws a stone at a horse which strikes a man,
(1 Hale, P. C. 39:) in any of these cases, though the party may be perfectly innocent of
any mischievous intent, still, if death ensues, he is guilty of manslaughter. So, if the
owner suffers to be at large any animal which he knows to be vicious and mischievous,
and it kills a man, it has been thought by some that he maybe indicted for manslaughter;
but it is well agreed that he is guilty of a high misdemeanor, (2 Hawk. P. C. c. 13, \ 8;)
and, in a very recent case of that kind, Rest, C. J. , laid it down as law " that if a person
thinks proper to keep an animal of this description, [a bull,] knowing its vicious nature,
and another person is killed by it, it will be manslaughter in the owner, if nothing more:
Book IV.—n.
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similar cases the slayer is guilty of manslaughter, and not misadventure only,
for these are unlawful acts. (A)
2. Homicide in self-defence or se defendendo.(2$) upon a sudden affray, is
also excusable, rather than justifiable, by the English law. This species of
self-defence must be distinguished from that just now mentioned as
♦184] calculated to ^hinder the perpetration of a capital crime; which is
not only a matter of excuse but of justification. But the self-defence
which we are now speaking of is that whereby a man may protect himself
from an assault or the like, in the course of a sudden broil or quarrel, by
killing him who assaults him. And this is what the law expresses by the
word chance-medley, or (as some rather choose to write it) chaud-medley, the
former of which in its etymology signifies a casual affray, the latter an affray
in the heat of blood or passion ; both of them of pretty much the same import:
but the former is in common speech too often erroneously applied to any
manner of homicide or misadventure; whereas it appears, by the statute 24
Hen. VIII. c. 5, and our ancient books, (/) that it is properly applied to
such killing as happens in self-defence upon a sudden rencounter, (m) This
right of natural defence does not imply a right of attacking: for, instead of
attacking one another for injuries past or impending, men need only have
recourse to the proper tribunals of justice. They cannot therefore legally
exercise this right of preventive defence but in sudden and violent cases,
when certain and immediate suffering would be the consequence of waiting
for the assistance of the law. Wherefore, to excuse homicide by the plea of
self-defence, it must appear that the slayer had no other possible (or at least
probable) means of escaping from his assailant. (24)
It is frequently difficult to distinguish this species of homicide (upon
chance-medley in self-defence) from that of manslaughter, in the proper legal
(*) 1 Hawk. P. C. 74. 1 Hal. P. C. 472. Fost. 261.
(I) Stauudf. P. C. 16.

(m) 3 Inst. 55, 57. Fost. 275, 276.

at all events, it will be an aggravated species of manslaughter." Blackmail v. Simmons,
3 C. & P. 140. If workmen, in the ordinary course of their business, throw rubbish from
a house in a direction in which persons are likely to pass, and any one passing is killed,
this is manslaughter. 1 East, P. C. 262. Killing a person in a prize-fight is manslaughter.
Ward's case, 1 East, P. C. 270. As to what are lawful sports, see Pulton, title Riot.—
Chitty. Contributory negligence is no defence to the charge of homicide when such
negligence was the result of the defendant's misconduct, as where the defendant causes
another, under influence of fright, to run into a river, from which drowning ensues, or
where defendant, under like conditions, causes another to leave the house, who, as a
result, freezes to death in the fields. Wharton's Crim. Law, vol. 1, p. 184, et sea.
Although A. may die of a broken heart, caused by the unkindness of B. , B. is not on
this ground indictable for killing A., as the law has no way of determining the relation
of cause and effect in matters purely psychological. Wharton's Crim. Law, vol. 1, p. 184.
(23) State v. Kennedy, 91 N. C. 577 (1884). In the case of homicide in self defence,
the danger must reasonably appear to be imminent, the person taking life must believe
the danger to be imminent; and he must have retreated as far as safety would allow, ex
cept that a man is not bound to retreat when attacked in his own habitation, and as a
rule he must not have been the ng<;ressor and provoked the difficulty himself. Clark's
Crim. Law, p. 149, et seq.
When a person is attacked in his own house he need retreat no farther. When a
felonious attack on the house or its inmates is threatened, attack may be resisted by taking
life, but this right is only one of prevention and defence. Wharton on Homicide, p. 445;
450, el seq., on right of a person to take life in the defence of his own house, and see
Byrd v. Commonwealth, 89 Va. 539 ( 1893).
(24) The general principle seems to be this:— If a man is attacked in such a manner
that there is no possibility of his escaping without killing his assailant, he is justified in
doing so, after having done his utmost to retreat. Fost. 278. Kel. 128. But no assault,
however violent, will justify killing the assailant under the plea of necessity unless there
is a clear manifestation of a felonious intent. 1 East, P. C. 277. 1 Russell, 551. And
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sense of the word. («) But the true criterion between them seems to be this:
when both parties are actually combating at the time when the mortal stroke
is given, the slayer is then guilty of manslaughter: but if the slayer has not
begun the fight, or (having begun) endeavors to decline any further struggle,
and afterwards, being closely pressed by his antagonist, kills him to avoid
his own destruction, this is homicide excusable by self-defence. (0) For
which reason the law requires that the person who kills another in
his own defence *should have retreated as far as he conveniently or [*i85
safely can, to avoid the violence of the assault, before he turns upon
his assailant; and that not factitiously, or in order to watch his opportunity,
but from a real tenderness of shedding his brother's blood. And though it
may be cowardice, in time of war between two independent nations, to flee
from an enemy, yet between two fellow-subjects the law countenances no
such point of honor, because the king and his courts are the vindices injuriarum, (25) and will give to the party wronged all the satisfaction he
deserves. ( p) In this the civil law also agrees with ours, or perhaps goes
rather further: " qui cum alitcr tueri sc non possunt, damni culpam dederint,
innoxii sunt." (jj)(26) The party assaulted must therefore flee as far as he
conveniently can, either by reason of some wall, ditch, or other impediment,
or as far as the fierceness of the assault will permit him,(r) for it may be so
fierce as not to allow him to yield a step without manifest danger of his life
or enormous bodily harm, and then in his defence he may kill his assailant
instantly. Ar.d this is the doctrine of universal justice(^) as well as of the
municipal law. (27)
And as the maimer of the defence, so is also the time to be considered; for,
if the person assaulted does not fall upon the aggressor till the affray is over,
or when he is running away, this is revenge, and not defence. Neither,
under the color of self-defence, will the law permit a man to screen himself
from the guilt of deliberate murder; for if two persons, A. and B., agree to
fight a duel, and A. gives the first onset, and B. retreats as far as he safely
can and then kills A., this is murder, because of the previous malice and
concerted design. (7)(28) But if A., upon a sudden quarrel, assaults B. first,
In) 3 Inst. 55.
(P) 1 Hoi. P.■15C. 481, 483.
W) fr. 9, :

fr) 1 Hal. P. C. 488.

an officer who kills one who resists him in the execution of his office, and even a private
person that kills one who feloniously assaults him in the highway, may justify the fact
without retreating at all. I Hawk. P. C. c. 29, s. 16. 1 Hale, P. C. 41. 3 Inst. 56. Crom.
28, a.—Chitty.
(25) [Avenger of injuries.]
(26) ["Those who, when they cannot otherwise defend themselves, kill their adversary,
are held innocent."]
(27) The distinction between homicide excusable by self-defence and manslaughter is,
that in the former case the slayer could not otherwise escape, although he would, while
in the latter case he would not escape if he could. Wharton on Homicide, pp. 384,
385. A man who believes his life is in danger by another must if possible apply to the
proper authorities for protection, and where this can be done, will not be excused in
taking the law into his own hands. Ibid. p. 386 et seq., for full discussion of this prin
ciple. A party cannot avail himself of the right of self-defence, if the necessity for its
exercise is brought on by his deliberate and lawless acts for the purpose of taking life.
Anthony Law of Self-Defence. p. 16. Anthony Law of Self-Defence, p. 16, on neces
sity as a defence for taking life. Also Archbold Criminal Practice and Pleading, p. 684.
Storey v. The State, 71 Ala. 337, Tillman (18S1) on circumstances under which life may
be taken in self-defence. Pond v. The People. 8 Mich. 176 (i860). The State v. Cable,
117 Mo. (1893) 385 et seq. Wiggins v. People etc. in Utah, 93 U. S. 478 (1876). 1 Whar
ton Crim. Law, 450 et seq.
(28) If the meeting to fight be intentional no subsequent hot blood will be a defence.
Wharton on Homicide, p. 361 et seq. 1 Archbold Crim. Practice and Pleading, p. 834.
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and upon B.'s returning the assault, A. really and bona fide(2g) flees, and,
being driven to the wall, turns again upon B. and kills him, this may
*i86] be se deferidendo($o) according to some of our writers, (m) *though
others(w) have thought this opinion too favorable, inasmuch as the
necessity to which he is at last reduced originally arose from his own fault.
Under this excuse of self-defence the principal civil and natural relations are
comprehended: therefore master and servant, parent and child, husband and
wife, killing an assailant in the necessary defence of each other respectively,
are excused; the act of the relation assisting being construed the same as the
act of the party himself, (x)
There is one species of homicide se defendendo where the party slain is
equally innocent as he who occasions his death; and yet this homicide is also
excusable, from the great universal principle of self-preservation which
prompts every man to save his own life preferably to that of another, where
one of them must inevitably perish. As, among others, in that case men
tioned by lord Bacon, {y) where two persons, being shipwrecked, and getting
on the same plank, but finding it not able to save them both, one of them
thrusts the other from it, whereby he is drowned. He who thus preserves
his own life at the expense of another man's is excusable through unavoidable
necessity and the principle of self-defence, since their both remaining on the
sama weak plank is a mutual though innocent attempt upon and an endan
gering of each other's life. (31)
Let us next take a view of those circumstances wherein these two species
of homicide by misadventure and self-defence agree; and those are in their
blame and punishment. For the law sets so high a value upon the life of a
man that it always intends some misbehavior in the person who takes it
away, unless by the command or express permission of the law. In the case
of misadventure it presumes negligence, or at least a want of sufficient cau
tion, in him who was so unfortunate as to commit it, who therefore is not
altogether faultless. (^r) And as to the necessity which excuses a
♦187] man who *kills another se defendendo, (32) lord Bacon(a) entitles it
neccssitas culpabilis ,(33) and thereby distinguishes it from the former
necessity of killing a thief or a malefactor. For the law intends that the
quarrel or assault arose from some unknown wrong, or some provocation
either in word or deed; and since, in quarrels, both parties may be, and
usually are, in some fault, and it scarce can be tried who was originally in
the wrong, the law will not hold the survivor entirely guiltless. But it is
clear, in the other case, that where I kill a thief that breaks into my house,
the original default can never be upon my side. The law, besides, may have
a further view: to make the crime of homicide more odious, and to caution
men how they venture to kill another upon their own private judgment, by
ordaining that he who slays his neighbor, without an express warrant from
the law so to do, shall in no case be absolutely free from guilt.
Nor is the law of England singular in this respect. Even the slaughter of
enemies required a solemn purgation among the Jews; which implies that the
death of a man, however it happens, will leave some stain behind it. And
(«) 1 Hal. P. C. 428.
Iw) 1 Hawk. P. C. 7!
(x) 1 Hal. P. C. 448.

(«) Elem. c. 5. See also 1 Hawk. P. C. 78.
(z) 1 Hawk. P. C. 72.
(a) Elem. c. 5.

(29) [In good faith.]
(30) [In self-defence.]
(31) Kerr Law of Homicide (1891) 222 et sea., on homicide from necessity.
(32) [In self-defence.]
(33) [Culpable necessity.]
1584

Chap. 14]

OF PUBLIC WRONGS.

187-188-189

the Mosaical law(£) appointed certain cities of refuge for him "who killed
his neighbor unawares; as, if a man goeth into the wood with his neighbor
to hew wood, and his hand fetcheth a stroke with the axe to cut down a tree,
and the head slippeth from the helve and lighteth upon his neighbor that he
die, he shall flee unto one of these cities and live." But it seems he was not
held wholly blameless any more than in the English law, since the avenger
of blood might slay him before he reached his asylum, or if h(e afterwards
stirred out of it till the death of the high-priest. In the imperial law, like
wise, (c) casual homicide was excused by the indulgence of the emperor,
signed with his own sign-manual, "annoiatione principis;" (34) otherwise the
death of a man, however committed, was in some degree punishable. Among
the Greeks, <d) homicide by misfortune was expiated by voluntary
♦banishment for a year.(<?) In Saxony a fine is paid to the kindred [*i88
of the slain; which also, among the Western Goths, was little inferior
to that of voluntary homicide:(/) and in France(j?-) no person is ever
absolved, in cases of this nature, without a largess to the poor, and the
charge of certain masses for the soul of the party killed.
The penalty inflicted by our laws is said by Sir Edward Coke to have been
anciently no less than death;(/>) which, however, is with reason denied by
later and more accurate writers. (?) It seems rather to have consisted in a
forfeiture, some say of all the goods and chattels, others of only part of them,
by way of fine or weregild:{k) which was probably disposed of, as in France,
in pios usus, according to the humane superstition of the times, for the benefit
of his soul who was thus suddenly sent to his account with all his imperfec
tions on his head. But that reason having long ceased, and the penalty
(especially if a total forfeiture) growing more severe than was intended in
proportion as personal property has become more considerable, the delinquent
has now, and has had as early as our records will reach, (/) a pardon and
writ of restitution of his goods as a matter of course and right, only paying
for suing out the same.(w) And, indeed, to prevent this expense, in cases
where the death has notoriously happened by misadventure or in self-defence,
the judges will usually permit (if not direct) a general verdict of acquit/tal.(«)(35)
III. Felonious homicide(36) is an act of a very different nature from the
former, being the killing of a human creature, of any age or sex, without
justification or excuse. This may be done either by killing one's self, or
another man.
*Self-murder, (37) the pretended heroism, but real cowardice, of [*i8g
the Stoic philosophers, who destroyed themselves to avoid those ills
(b) Numb. xxtv. and Deut. xix.
(c) Cnd. 9. 16. i.
iff) Plato, de Uq. lib. 9.
(e) To this expiation bv bnnishment the spirit of
Patroclus in HnmiT m«v be thought to allude when
he reminds Achilles, in th>> twenty-third Hind, that
when a child he was obliged to flee his country
for casually killing his playfellow: " vr/xwc om
itle'/jjv," ["Careless, but unintentional."]

(/) 8tlernh. tie jure Oolh I. 3. c. 4.
(17) Di- Morncv. nn the Digest,
(h) 2 Inst. 148. 315.
It) 1 Hal. P. C. 425. 1 Hawk. P. C. 75. Fost.
282. etc.
Ik) Fost. 287.
m Ibid. 283.
pj^"^; R C- 3SL

(341 [" With the signature of the prince."] [In pios usus— for pious purposes ]
(35) Since Blackstone wrote, the law of England has quite done away with this for
feiture. And no remnant of this barbarous superstition clings to the jurisprudence of our
own country. —Bishop.
(36) See 2 Bishop's New Crim. Law, 353 ft seq.. for an enumeration of homicides that
are indictable felonies. Kerr's Law of Homicide, p. 29 (1891), on intent as an element
of the crime.
(37) It has been said that the distinctions between murder and manslaughter attach to
suicide, so far as they are capable, as well as to the killing of others; but there is high
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which they had not the fortitude to endure, though the attempting it seems
to be countenanced by the civil law,(tf) yet was punished by the Athenian
law with cutting off the hand which committed the desperate deed.(/) And
also the law of England wisely and religiously considers that no man hath a
power to destroy life but by commission from God, the author of it: and, as
the suicide is guilty of a double offence; one spiritual, in invading the pre
rogative of the Almighty and rushing into his immediate presence uncalled
for; the other temporal, against the king, who hath an interest in the pre
servation of all his subjects; the law has therefore ranked this among the
highest crimes, making it a peculiar species of felony, a felony committed on
one's self. And this admits of accessaries before the fact, as well as other
felonies;(38) for if one persuades another to kill himself, and he does so, the
adviser is guilty of murder.(^) A felo de sc, (39) therefore, is he that delib
erately puts an end to his own existence, or commits any unlawful malicious
act, the consequence of which is his own death: as if, attempting to kill
another, he runs upon his antagonist's sword; or, shooting at another, the
gun bursts and kills himself, (r) (40) The party must be of years of discre
tion and in his senses, else it is no crime. But this excuse ought not to be
strained to that length to which our coroner's juries are apt to carry it, viz.,
that the very act of suicide is an evidence of insanity; as if every man who
acts contrary to reason had no reason at all: for the same argument would
prove every other criminal non compos, as well as the self-murderer. The
law very rationally judges that every melancholy or hypochondriac fit does
not deprive a man of the capacity of discerning right from wrong;
♦190] which is necessary, as was observed in a former chapter(i) to *form
a legal excuse. And, therefore, if a real lunatic kills himself in a
lucid interval, he is a felo de se as much as another man.(/)
But now the question follows, —What punishment can human laws inflict
on one who has withdrawn himself from their reach ? They can only act
upon what he has left behind him, his reputation and fortune; on the former
by an ignominious burial in the highway, with a stake driven through his
body;(4i) on the latter by a forfeiture of all his goods and chattels to the
(o) "Si quit impatientla dolorln, nut tsrdio ritse, aut
morbo, aut furore, aut pudore, mnri maluii. non animadverlatur in earn." ["If anyone, sinking under
the pressure of grief, or weariness of life, disease,
madness, or shame, shall prefer death, his conduct
shall not be considered to the prejudice of his

character."] Ff. 49, 16, 6.
ip) Pott. Antfq. b. i. c. 26.
(q\ Kellw. 186.
(r) 1 Hawk. P. C. 68. 1 Hal. P. C. 418.
m See page 2-1.
(() 1 Hal. P. C. 412.

authority for saying that a man cannot commit manslaughter on himself. Kerr's Law
of Homicide, 49 ( 1891 ).
(38) Suicide is held to be murder so fully that every one who aids or abets in the act
is guilty of murder. Kerr's Law of Homicide, 52 ( 1891 ). There are English cases which
lay down the principal that where parties mutually agree to commit suicide and one only
accomplishes that object, the survivor will be guilty of murder in point of law. —KERU.
If a person who has attempted to commit suicide accidentally kills another who tries
to prevent its accomplishment, he is guilty of at least manslaughter, if not murder.—
Kerr.
(39) [A self-murderer.]
(40) He who kills another upon his desire or command is in the judgment of the law
as much a murderer as if he had done it merely of his own head; and the person killed is
not looked upon as afelo de se, inasmuch as his assent was merely void, being against the
law of God and man. 1 Hawk. P. C. c. 27, s. 6. Keilw. 136. Moor. 754. And see Rex
v. Sawyer, 1 Russell, 424. Rex v. Evans, id. 426.—ChitTY.
(41) But now, by 4 Geo. IV. c. 52, s. 1, it shall not be lawful for any coroner, or
other officer having authority to hold inquests, to issue any warrant or other process
directing the interment of the remains of persons against whom a finding of felo de se
shall be had in any public highway; but such coroner or other officer shall give
directions for the private interment of the remains of such person felo de se, without
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king; hoping that his care for either his own reputation or the welfare of his
family would be some motive to restrain him from so desperate and wicked
an act. And it is observable that this forfeiture has relation to the time of
the act done in the felon's lifetime, which was the cause of his death. As
if husband and wife be possessed jointly of a term of years in land, and the
husband drowns himself, the land shall be forfeited to the king and the wife
shall not have it by survivorship. For by the act of casting himself into the
water he forfeits the term; which gives a title to the king prior to the wife's
title by survivorship, which could not accrue till the instant of her husband's
death, (w) And though it must be owned that the letter of the law herein
borders a little upon severity, yet it is some alleviation that the power of
mitigation is left in the breast of the sovereign, who upon this, as on all
other occasions, is reminded by the oath of his office to execute judgment in
mercy. (42)
The other species of criminal homicide is that of killing another man. But
in this there are also degrees of guilt which divide the offence into man
slaughter and murder, the difference between which may be partly collected
from what has been incidentally mentioned in the preceding articles, and
principally consists in this,—that manslaughter, when voluntary, arises from
the sudden heat of the passions, murder from the wickedness of the
heart. (43)
*r. Manslaughter is therefore thus defined:(j>) the unlawful killing [*I9T
of another without malice, either express or implied ; which may be
either voluntarily, upon a sudden heat, or involuntarily, but in the commis
sion of some unlawful act. (44) These were called, in the Gothic Constitu
te Finch, L. 216.

(v) 1 Hal. P. C. 468.

any stake being driven through the body of such person, in the churchyard or other
burial-ground of the parish or place in which the remains of such person might by
the laws or customs of England be interred if the verdict of felo de se had not been found
against such person, such interment to be made within twenty-four hours from the find
ing of the inquisition, and to take place between the hours of nine and twelve at night.
Proviso, (s. 2,) not to authorize the performing of any of the rites of Christian burial on
the interment of the remains of any such person, nor to alter the laws or usages relating
to the burial of such person, except so far as relates to the interment of such remains in
such yard or burial-ground at such time and in such manner — Chitty. In the United
States there is no punishment for suicide See Kerr's Law of Homicide, 62 (1891). An
attempt to commit suicide is made an offence by statute in New York. See Darraw v.
Family Fund Society, 116 New York, 542 et scq. As it is also in Pennsylvania.
(42) As to what a felo de se shall forfait, it seems clear that he shall forfeit all chattels
real or personal which he has in his own right; and also all chattels real whereof he is
possessed, either jointly with his wife, or in her right; and also all bonds and other per
sonal things in action belonging solely to himself; and also all personal things in action,
and, as some say, entire chattels in possession, to which he was entitled jointly, with
another, or any account, except that of merchandise. But it is said that he shall forfeit
a moiety only of such joint chattels as may be severed, and nothing at all of what he was
possessed of as executor or administrator. 1 Hawk. P. C. c. 27, s. 7. The blood of a
felo de se is not corrupted, nor his lands of inheritance forfeited, nor his wife barred of
her dower. 1 Hawk. P. C. c. 27, s. 8. Plowd. 261, b., 262, a. 1 Hale, P. C. 413. The
will of a felo dc se therefore becomes void as to his personal property, but not as to his
real estate. Plowd. 261. No part of the personal estate of a felo de se vests in the king
before the self-murder is found by some inquisition, and consequently the forfeiture
thereof is saved by a pardon of the offence before such finding. 5 Co. Rep. 110, b. 3 Inst
54. 1 Saund. 362. 1 Sid. 150, 162. But if there be no such pardon, the whole is for
feited immediately after such inquisition, from the time of the act done by which the
death was caused, and all intermediate alienations and titles are avoided. Plowd. 260.
I Hale, P. C. 29. 5 Co Rep. no. Finch, L. 216 See also, upon this subject. Lambert
v. Taylor, 6 D. & R. 188, 4 B. & C. 138.—Chitty.
(43) State v. Coully, 39 Me. 87, Heath. (1854).
(44) Byrd v. Commonwealth, 89 Va. 538 (1893). M'Whirt's Case, 3 Grattan (Va.) 605
(1846). 1 Barbour's Crim. Law (New York) 81 et seq. (1883) on manslaughter in gen
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tions, ' ' homicidia vulgaria; qua aut cam, aut etiam sponte committuntur, sed
in subitaneo quodam iracundia calore et impetu." (a0(45) And hence it
follows that in manslaughter there can be no accessaries before the fact,
because it must be done without premeditation.
As to the first, or voluntary branch: if, upon a sudden quarrel, two persons
fight, and one of them kills the other, this is manslaughter; and so it is if
they, upon such an occasion, go out and fight in a field, for this is one con
tinued act of passion, (x) and the law pays that regard to human frailty as
not to put a hasty and a deliberate act upon the same footing with regard to
guilt. So, also, if a man be greatly provoked, as by pulling his nose, or
other great indignity, and immediately kills the aggressor, though this is
-not excusable se de/endendo,{^b) since there is no absolute necessity for doing
it to preserve himself, yet neither is it murder, for there is no previous malice,
but it is manslaughter. (y) (47) But in this and every other case of homicide
upon provocation, if there be a sufficient cooling-time for passion to subside
and reason to interpose, and the person so provoked afterwards kills the
other, this is deliberate revenge, and not heat of blood, and accordingly
amounts to murder, (z) So, if a man takes another in the act of adultery
with his wife and kills him directly upon the spot, though this was allowed
by the laws of Solon, (a) as likewise by the Roman civil law, (if the adulterer
was found in the husband's own house, )(5) and also among the ancient
Goths, (Y) yet in England it is not absolutely ranked in the class of jus*iq2] tifiable homicide, as in case of a forcible rape, *but it is manslaugh
ter. (</)(48) It is, however, the lowest degree of it; and therefore in
such a case the court directed the burning in the hand to be gently inflicted,
because there could not be a greater provocation. (e) Manslaughter, there
fore, on a sudden provocation, differs from excusable homicide sedefendendova
this, —that in one case there is an apparent necessity for self-preservation to
kill the aggressor, in the other no necessity at all, being only a sudden act of
revenge.
The second branch, or involuntary manslaughter, differs also from homicide
excusable by misadventure in this, —that misadventure always happens
fw) Stiernh. dejure Goth. I. 3, c. 4.
'x) 1 Hawk. P. C. 82.
V) Kelynfr. 135.
z) Fost. 296.
'a) Plutarch, in vit. Solon.

(6) IJ. 48, 5, 24.

eral; also Clark's Criminal Law (1894) 165 et seq. McManus v. The State, 36 Ala. 289
(186(D) on voluntary manslaughter. Hampton v. The State, 45 Ala. 85 (1871).
(45) [" Common homicides, which are committed by accident, or even willingly, but
in the sudden heat and violence of passion."]
(46) [In self-defence.]
(47) The provocation must be sufficient in the eye of the law, or the crime is murder.
It has been said that the provocation must be such as is calculated to give rise to irresisti
ble passion in the mind of a reasonable man. Clark's Criminal Law (1S94) 166; I Archbold's Criminal Pr. and PI. 710. Commonwealth v. Gable, 7 Sergeant & Rawle, 433
(Pa.) on voluntary and involuntary manslaughter. State v. Kennedy, 91 N. C. 576
(1S84). The distinction made by Blackstone between voluntary and involuntary man
slaughter is now obsolete at the common law. Any unlawful and willful killing of a
human being without malice is manslaughter, and, thus defined, it includes a negligent
killing, which is also willful. U. S. v. Meagher, 37 Federal Reporter, 8S0; McManus
v. The State, 36 Ala. 289 (1S60).
(48) State v. Samuel, 3 Jones, 76 (N. C. Law). While the killing of a person taken in
the act of adultery with the slayer's wife is manslaughter at common law, yet there are
some statutes which excuse it altogether. Thus the Texas Penal Code makes homicide
justifiable when committed by the husband on one taken in the act of adultery with the
wife, provided the killing takes place before the parties to the act of adultery have sep
arated. Kerr Law of Homicide (1891) 222. 6 Lawson Criminal Defences Supplement
(1892) 376.
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in consequence of a lawful act, but this species of manslaughter in conse
quence of an unlawful one. (49) As, if two persons play at sword and
buckler, unless by the king's command, and one of them kills the other, this is
manslaughter, because the original act was unlawful, but it is not murder,
for the one had no intent to do the other any personal mischief. (/) So,
where a person does an act lawful in itself, but in an unlawful manner, and
without due caution and circumspection, as when a workman flings down a
stone or piece of timber into the street and kills a man, this may be either
misadventure, manslaughter, or murder, according to the circumstances
under which the original act was done. (50) If it were in a country village
where few passengers are, and he calls out to all people to have a care, it is
misadventure only; but if it were in London, or other populous town, where
people are continually passing, it is manslaughter, though he gives loud
warning, ( g ) and murder if he knows of their passing and gives no warning
at all, for then it is malice against all mankind. (Ji) And in general, when
an involuntary killing happens in consequence of an unlawful act, it will be
either murder or manslaughter^ ») according to the nature of the
act which occasioned it. If it be in prosecution of a felonious *intent, [*I93
or in its consequences naturally tended to bloodshed, it will be
murder; but if no more was intended than a mere civil trespass, it will only
amount to manslaughter. (J )
Next, as to the punishment of this degree of homicide: the crime of
manslaughter amounts to felony, but within the benefit of clergy; and
the offender shall be burned in the hand and forfeit all his goods and chat
tels. (51)
But there is one species of manslaughter which is punished as murder, the
benefit of clergy being taken away from it by statute, namely, the offence of
mortally stabbing another, though done upon sudden provocation. For, by
statute 1 Jac. I. c. 8, when one thrusts or stabs another not then having a
weapon drawn, or who hath not then first stricken the party stabbing, so
that he dies thereof within six months after, the offender shall not have the
benefit of clergy, though he did it not of malice aforethought. This statute
was made on account of the frequent quarrels and stabbings with short dag
gers between the Scotch and the English at the accession of James the First,
(k) and being, therefore, of a temporary nature, ought to have expired with
the mischief which it meant to remedy. For, in point of solid and substan
tial justice, it cannot be said that the mode of killing, whether by stabbing,
strangling, or shooting, can either extenuate or enhance the guilt, unless
where, as in the case of poisoning, it carries with it an internal evidence of
cool and deliberate malice. But the benignity of the law hath construed the
/) 3 Inst. 56.
o) Kcs. 40.
(A) 3 Inst. 57.
(<) Our statute-law has severely animad verted on
one species of criminal negligence whereby the
death of a man is occasioned. ~ For, by statute 10
Geo. n. c. 31, if any waterman between Gravesend

and Windsor receives into his boat or barge a greater
number of persons than the act allows, and any
passenger shall then be drowned, such waterman is
guilty (not of manslaughter, but) of felony, and
shall be transported ps a felon.
( /) Foster, 258. 1 Hawk. P. C. 84.
(i) Lord Kaym. 140.

(49) The State v. Dorsey, 118 Ind. 169 (1888).
(50) 1 Archbold's Crim Pr. & PI. 660. See Clark's Crim. Law, 172 (1894) Tthas
been recognized for a long time that a man may commit murder or manslaughter by
doing otherwise lawful acts recklessly, from which death accidently ensues. Common
wealth v. Pierce, 138 Mass. 175 (1884).
(51) By 9 Geo. IV. c. 31, s. 9, (repealing all former enactments on this subject,) every
person convicted of manslaughter shall be liable, at the discretion of the court, to be
transported for life, or for any term not less than seven years, or to be imprisoned, with
or without hard labor, for any term not exceeding four years, or to pay such fine as the
court shall award.—Chittv.
15S9
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statute so favorably in behalf of the subject, and so strictly when against
him, that the offence of stabbing now stands almost upon the same footing
as it did at the common law. (/) Thus, (not to repeat the cases before men
tioned of stabbing an adulteress, etc., which are barely manslaughter, as at
common law,) in the construction of this statute it hath been doubted
whether, if the deceased had struck at all before the mortal blow given, this
does not take it out of the statute, though in the preceding quarrel the
♦194] stabber had given the first blow; and *it seems to be the better opinion
that this is not within the statute. (m) Also, it hath been resolved
that the killing of a man by throwing a hammer or other blunt weapon is
not within the statute; and whether a shot with a pistol be so or not, it is
doubted. (») But if the party slain had a cudgel in his hand, or had thrown
a pot or bottle or discharged a pistol at the party stabbing, this is a sufficient
( having a weapon drawn on his side within the words of the statute. (<?)( 52)
2. We are next to consider the crime of deliberate and wilful murder, a
(/) Fost. 299, 300.
(m) Ibid. 301. 1 Hawk. P. C. 77

n) 1 Hal. P C. 4W.
[0) 1 Hawk. P. C. 77.

(52) The 1 Jac. I. c. 8, together with the 43 Geo. III. c. 58 (Lord Elleuborough's Act)
and the I Geo. IV. c. 90, relating to the same subject, is repealed, by 9 Geo. IV. c. 31, bv
sect. 11 of which it is enacted that if any person unlawfully and maliciously shall ad
minister or attempt to administer to any person, or shall cause to be taken by any person,
any poison or other destructive thing, or shall unlawfully and maliciously attempt to
drown, suffocate, or strangle any person, or shall unlawfully and maliciously shoot at any
person, or shall, by drawing a trigger, or in any other manner, attempt to discharge any
kind of loaded arms at any person, or shall unlawfully and maliciously stab, cut, or
wound any person, with intent, in any of the cases aforesaid, to murder such person,
every such offender, and every person counselling, aiding, or abetting such offender, shall
be guilty of felony, and, being convicted thereof, shall suffer death as a felon. And, by
sect 12, it is enacted that if any person unlawfully and maliciously shall shoot at any
person, or shall, by drawing a trigger, or in any other manner, attempt to discharge any
kind of loaded arms at any person, or shall unlawfully and maliciously, stab, cut, or
wound any person, with intent, in any of the cases aforesaid, to maim, disfigure, or dis
able such person, or to do some other grievous bodily harm to such person, or with intent
to resist or prevent the lawful apprehension or detainer of the party so offending, or of
any of his accomplices, for any offence for which he or they may respectively be liable by
law to be apprehended or detained, every such offender, and every person counselling,
aiding, or abetting such offender, shall be guilty of felony, and, being convicted thereof,
shall suffer death as a felon: provided that in case it shall appear on the trial of any
person indicted for any of the offences above specified that such acts of shooting, or of
attempting to discharge loaded arms, or of stabbing, cutting, or wounding, as aforesaid,
were committed under such circumstances that if death had ensued therefrom the same
would not in law have amounted to the crime of murder, in every such case the person
so indicted shall be acquitted of felony. There are two novelties in this act of parlia
ment: first, the provisions in section ir, respecting drowning, suffocating and strangling;
and, secondly, the introduction, in both sections 11 and 12, of the word wound after the
words stab and cut The latter is an improvement which had long been a desideratum,
many indictments under the former statute having failed merely for the want of some
such general term where the injury inflicted did not fall strictly within the definition
either of a stab or a cut. The new act also places attempts to murder and attempts to
maim under two distinct clauses. It does not, however, make those offences distinct in
their nature: it follows therefore that both may be charged in the same indictment. An
indictment under this statute must describe with accuracy the mode in which the injury
is inflicted; for where the indictment under Geo III. c. 58 was for cutting, and the
evidence was that the wounds were inflicted by slabbing, the judges held the conviction
wrong. Rex v. McDermot. R. & R. C. C. 356. It may be observed, generally, that
where the injury is inflicted with intent to prevent a lawful apprehension, it must be
shown that the offender had notice of the purpose for which he was apprehended; for
otherwise, in case of death ensuing, the offence would be manslaughter, and the prisoner
would be entitled to the benefit of the proviso in section 12. See Rickctt's case, 1 Russ.
599. —Chitty. Attempt at murder, and murder and manslaughter are punishable under
the statute 24 & 25 Vict. c. 100.
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crime at which human nature starts, and which is, I believe, punished al
most universally throughout the world with death. (53) The words of the
Mosaical law (over and above the general precept to Noah,(^) that " whoso
sheddeth man's blood, by man shall his blood be shed") are very emphatical
in prohibiting the pardon of murderers. (g) "Moreover, ye shall take no
satisfaction for the life of a murderer who is guilty of death, but he shall
surely be put to death; for the land cannot be cleansed of the blood that is
shed therein but by the blood of him that shed it." And therefore our law
has provided one course of prosecution, (that by appeal, of which hereafter,)
wherein the king himself is excluded the power of pardoning murder; so
that, were the king of England so inclined, he could not imitate that Polish
monarch mentioned by Puffendorf:(r) who thought proper to remit the pen
alties of murder to all the nobility in an edict with this arrogant preamble,
" nos, divini juris rigorem moderantes, ^."(54) But let us now consider
the definition of this great offence.
The name of murder (as a crime) was anciently applied only to the
secret killing of another, (s) (which the word vioerda * signifies in the [*i95
Teutonic language;(/) and it was defined, homicidium quod nullo videnfe, nullo sciente. clam perpe(ratur;{^) (w)for which thevill wherein it was
committed, or (if that were too poor) the whole hundred, was liable to a heavy
amercement; which amercement itself was also denominated murdrum, (w)
This was an ancient usage among the Goths in Sweden and Denmark; who
supposed the neighborhood, unless they produced the murderer, to have
perpetrated or at least connived at the murder, (x) and, according to Bracton,
(_y) was introduced into this kingdom by king Canute to prevent his coun
trymen, the Danes, from being privily murdered by the English; and was
afterwards continued by William the Conqueror, for the like security to his
own Normans, (z) And therefore if, upon inquisition had, it appeared that
the person found slain was an Englishman, (the presentment whereof was
denominated englcscherie'){a) the country seems to have been excused from
this burthen. But, this difference being totally abolished by statute 14
Edw. III. c. 4, we must now (as is observed by Staundforde)(£) define mur
der in quite another manner, without regarding whether the party slain was
killed openly or secretly, or whether he was of English or foreign extraction.
Murder is, therefore, now thus defined, or rather described by Sir Edward
Coke:(f) "when a person of sound memory and discretion unlawfully killeth
any reasonable creature in being, and under the king's peace, with malice
aforethought, either express or implied. "(56) The best way of examining
(p) Oen. ix. 6.
(7) Numb, xxicv. 81.
r) L. ofN. h viii. c. 8.
it) Dial, dc Scacch. I. 1, c. 10.
(0 Stiernh. nV jure Suenn. 1. S, c. 8. The word
murilir in our old statutes nl^ signified any kind of
concealment or stifliner. So (n the statute of Exeter,
(14 Edw. I ,) " ie riens ne eclerai, ne tufferia ettre eele
ne murdre which is thus translated in Fleta, I. 1,
C. 18, j) 4:—" Nullam veritfitan rrlabo, nec celari permUtani nec murriari." [" I will not hide the truth,
nor will I permit it to be hidden or concealed."]
And the words " pur murdre le droit," In the articles

of that statute, are rendered in Fleta, (ibid, f 8,)
"pro jure alintjus murdriendo." ["For concealing
the rijfhtof any one.")
(«) Glanv. /. 14, c. 3.
(w) Bract /. 8, tr. 2, c. 15, § 7. Stat. Marl. c. 26.
Fost. 2R1.
(j) Stiernh. i. 3, c.4.
vi /.. 3. tr. 2. c. 18.
he) 1 Hal. P. C. 447.
(n) Bract, ubi supra.
(b) P. C. I. 1, c. 10.
(c) 3 Inst. 47.

153) M'Whirt's Case, 3 Grattan (Va.) 604 (1846). State v. Colny, 39 Me. 87 (1854).
Kerr. Law of Homicide, 65 et sea.
(54) [" We, mitigating the rigor of divine law, etc."]
(55) [ Homicide, which is committed privately, no one witnessing, no one know
ing it.]
(56) The expression "the king's peace" refers not to the place of the assault and
death, but to the state and condition of the person slain, as being, or not being entitled
to the protection of the English laws.—Archboi,d.
1591

195-196

OF PUBLIC WRONGS.

[Book IV

the nature of this crime will be by considering the several branches of this
definition.
First, it must be committed by a person of sound memory and discretion;
for lunatics or infants, as was formerly observed, are incapable of committing
any crime; unless in such cases where they show a consciousness of doing
wrong, and of course a discretion or discernment between good and evil. (57)
Next, it happens when a person of such sound discretion unlaw*ig6] fully killeth. The unlawfulness arises from the killing without *warrant or excuse; and there must also be an actual killing to constitute
murder; for a bare assault, with intent to kill, is only a great misdemeanor,
though formerly it was held to be murder, (d) (58) The killing may be by
poisoning, striking, starving, drowning, and a thousand other forms of death
by which human nature may be overcome. (59) And if a person be indicted
for one species of killing, as by poisoning, he cannot be convicted by evidence
of a totally different species of death, as by shooting with a pistol, or starv
ing. But where they only differ in circumstance, as if a wound be alleged
to be given with a sword and it proves to have arisen from a staff, an axe, or
a hatchet, this difference is immaterial. (<?) (60) Of all species of deaths the
most detestable is that of poison; because it can, of all others', be the least
prevented either by manhood or forethought. (J ) And, therefore, by the statute
(d) 1 Hal. P. C. 425.
(e) S Inst. 319. 2 Hal. P. C. 185.

(/) 3 lust. 48.

(57) In the case of lunacy, where there is only such a partial derangement as leaves
the person free to act or to forbear in the particular case in question, or where he is
guilty of the crime during a lucid interval, he will be equally liable to punishment with
those who are perfectly sane. Earl Ferrer's case, 10 Harg. St. Tr. 478. Where, however,
the mind labors under such a delusion that, though it discerns some objects clearly, it is
totally deranged as to the objects of its attack, the party will be entitled to an acquittal.
See Erskine's Speeches, vol. v. 1, Ridgway's ed. 1812.—Chitty.
1 Archbold's Crim. PI. & Pr. 727 ct seq. (note). Temporary absence of reason pro
duced by drunkenness is not. in any case, a legal excuse for the acts which it may occasion
or excite, but insanity, of which the remote cause is habitual drunkenness, is an excuse
for an act done by the party while so iusane, but not at the time under the influence Of
liquor.—Archbold.
Clark's Criminal Law ( 1894) 158 et seq. Insanity as a Defence to Crime, Lawson
(1884), 460, 468, on insanity as a defence to homicide, and Kerr Law of Homicide ( 1891 )
42. .
The law presumes sanity in all cases, and the burden of overthrowing the presumption
is upon the person who alleges insanity. McDougal v. The State, 88 Ind. 26 (1882).
Beasley v. State, 50 Ala. 150 (1873). State v. Crawford, 11 Kan. 42 (1873).
(58) 1 Archbold's Crim. Pr. & Pi. 728 et seq. on the corpus delicti, and see Bert (a
freedman ) v. The State, 39 Ala. 639 ( 1866) on homicide by a slave. See Hall v. The
State, 9 Fla. 207 ( i860).
(59) The working upon the fancy of another, or treating him harshly or unkindly, by
which he dies of fear or grief, would not constitute murder. 1 Archbold Crim. Pr. &
PI. 727.
(60) See 1 East, P. C. 341, and Sharwin's case there cited, in which it was held that an
averment of an assault with a wooden staff was satisfied by proof of an assault with a
stone, —the effect being the same. See Rex v. Dale, 13 Price, 172. 9 J. B. Moore, 19.
A stroke must be expressly averred; and an indictment stating that the prisoner mur
dered, or gave a mortal wound, without saying that he struck, is bad. Rex v. Long, 5
Co. Rep. 122, a. I East, P. C. 342. It must also be stated upon what part of the body
the deceased was struck, (2 Hale, P. C. 185;) and the length and depth of the wound
must be shown. Id. 186. Haydon's case, 4 Co. Rep. 42, a. Where there are several
wounds, the length and breadth of each need not be stated. Rex v. Mosley, R & N.
C. C. 97. And see Young's case, 4 Co. Rep. 40, Walker's case, id. 41, Rex v. Lorkin, I
Bulst. 124, 2 Hale, P. C. 1S4, Rex v. Dale, R. & M. C. C. 5, as to the wound, cause of
death, etc. Where the death proceeded from suffocation from the swelling up of the
passage of the throat and such swelling proceeded from wounds occasioned by forcing
something into the throat, it was held sufficient to state in the indictment that the things
were forced into the throat and the person thereby suffocated, and that the process
1592
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22 Hen. VIII. c. 2, it was made treason, and a more grievous and lingering
kind of death was inflicted on it than the common law allowed; namely, boil
ing to death. But this act did not live long, being repealed by 1 Edw. VI.
c. 12.(61) There was also, by the ancient common law, one species of kill
ing held to be murder which may be dubious at this day; as there hath not
been an instance wherein it has been held to be murder for many ages past:(^-)
I mean by bearing false witness against another, with an express premedi
tated design to take away his life, so as the innocent person be condemned
and executed. (/«) (62) The Gothic laws punished, in this case, both the
judge, the witnesses, and the prosecutor: " peculiari pmna judiccm puniunt;
ig) Fost. 432. In the case of Macdaniel and Berry,
reported by Sir Michael Foster, though the then
attorney-general declined to argue this pointof law,
I have good grounds to believe it was not from any
apprehension of his that the point was not main

tainable, but from other prudential reasons. Nothinu therefore should be concluded from the waiving
of that prosecution.
(A) Mirror, c. 1, '( 9. Britt. c. 52. Bract. {. 3, c. i.

immediately causing the suffocation, namely, the swelling, need not be stated. Rex v.
Tye, R. & R. C. C. 345. The death, by the means stated, must be positively averred, and
cannot be inferred, (1 East, P. C. 343;) and where the death is occasioned by a stroke, it
must be further alleged that the prisoner gave the deceased a mortal wound, etc. whereof
he died. 2 Hale, P. C. 186. Kel. 125. Lad's case, Leach, 96. The time and place both
of the wound and of the death must be stated, in order to show that the deceased died
within a year and a day from the cause of the death; in computing which, the day of
the act done is reckoned the first; though a precise statement of the day is immaterial,
if the party is proved to have died within the limited period. 2 Inst. 31S. 2 East, P. C.
344. The word murdered is absolutely necessary in the indictment. 2 Hale, P. C. 187.
The allegations, "not having the fear of God," etc. " vi et armis," ["By force and
arms,"] and "being in the peace of God," etc. are not necessary. 2 Stark. C. P. 385.
Where the stroke is given in one county and the death happens in another, the venue
may be laid in either. As to laying the venue, where the stroke is given at sea, see 9
Geo. IV. c. 31, \ 8. Where the name of the deceased is not known, he may be described
as a certain person to the jurors unknown ; but a bastard child cannot be described by his
mother's name unless he has acquired that name by reputation. Rex v. Clark, R. & R.
C. C. 358; and see Rex v. Sheen, 2 C. & P. 655.— Chitty.
(61) This extraordinary punishment seems to have been adopted by the legislature
from the peculiar circumstances of the crime which gave rise to it; for the preamble of
the statute informs us that John Roose, a cook, had been lately convicted of throwing
poison into a large pot of broth prepared for the bishop of Rochester's family and for the
poor of the parish; and the said John Roose was, by a retrospective clause of the same
statute, ordered to be boiled to death. Lord Coke mentions several instances of persons
suffering this horrid punishment. 3 Inst. 48 Murder of malice prepense was made high
treason in Ireland by 10 Hen. VII. c. 21, Irish Statutes. By the 43 Geo. III. c. 58, it is
enacted, that if any person shall wilfully and maliciously administer to, or cause to be
administered to or'taken by, any of his majesty's subjects any deadly poison with intent
to murder, he, his counsellors, aiders, and abettors, shall be guilty of felony without
benefit of clergy. So the attempt to murder by poison, which by the common law was
only a misdemeanor, is now made a capital crime. — Christian.
The experience of past ages has taught us that crime is more effectually prevented
bv the certainty, than by any unreasonable severity of punishment disproportionate to
the turpitude and danger of the offence. Robbins v. The State, 8 Ohio (U. S.) 170
(1857).
(62) The guilt of him who takes away the life of an innocent man by a false oath is
much more atrocious than that of an assassin who murders by a dagger or by poison. He
who destroys by perjury adds to the privation of life public ignominy, the most excruci
ating of tortures to an honorable mind, and reduces an innocent family to ruin and
infamy; but notwithstanding this is the most horrid of all crimes, yet there is no modern
authority to induce us to think that it is murder by the law of England: lord Coke says
expresslv, "it is not holden for murder at this day." 3 Inst. 48. See also Fost. 132.
Such a distinction in perjury would be more dangerous to society, and more repugnant
to principles of sound policy, than in this instance the apparent want of severity in the
law. Few honest witnesses would venture to give evidence against a prisoner tried for
his life, if thereby they made themselves liable to be prosecuted as murderers. —Chris
tian.
The inflicting of capital punishment by officers of the law in conformity to a judicial
record can hardly be deemed the act of the false witness; and should we undertake to
regard the government as the innocent agent of the witness, there is a difficulty in making
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peculiar! testes, quorum fides judicem seduxit; peculiari (Unique et maxima
auclorem, ut Aomicidam." (»)(<>3) And, among the Romans, the lex Cor
nelia, de sicariis,(64) punished the false witness with death, as being guilty
of a species of assassination, (k) And there is no doubt but this is
*I97] equally murder in foro conscientia ,(65) as killing with a *sword;
though the modem law (to avoid the danger of deterring witnesses
from giving evidence upon capital prosecutions, if it must be at the peril of
their own lives) has not yet punished it as such. If a man, however, does
such an act of which the probable consequence may be, and eventually is,
death; such killing may be murder, although no stroke be struck by himself
and no killing be primarily intended: as was the case of the unnatural son
who exposed his sick father to the air, against his will, by reason whereof he
died;(7) of the harlot who laid her child under leaves in an orchard, where
a kite struck it and killed it;(*») and of the parish officers who shifted a child
from parish to parish till it died for want of care and sustenance. («) (66) So
too if a man hath a beast that is used to do mischief, and he, knowing it,
suffers it to go abroad, and it kills a man, even this is manslaughter in the
owner: but if he had purposely turned it loose, though barely to frighten peo
ple and make what is called sport, it is with us (as in the Jewish law) as
much murder as if he had incited a bear or dog to worry them. (0) (67) If a
physician or surgeon gives his patient a portion or plaster to cure him, which,
contrary to expectation, kills him, this is neither murder nor manslaughter,
but misadventure; and he shall not be punished criminally, however liable he
might formerly have been to a civil action for neglect or ignorance: (p) (68)
but it hath been holden that if he be not a regular physician or surgeon who
administers the medicine or performs the operation, it is manslaughter at the
(i) Stiernh. dejure Goth. I. 8, c. 3.
Jt) Ff. is, 8, 1.
() l'llawk. P. C. 78.
» 1 Hal. P. C. 452.

(n) Palm. 545.

the act and intent appear concurrent in point of time, because he has lost power over
this agent, and he cannot prevent the execution if he repents. Kerr's Law of Homicide
(1891), 43; and Watermann's Crim. Procedure, vol. 1, 756
(63) [" There is one particular punishment inflicted on the judge, another on the wit
nesses whose testimony misled the judge; and lastly, one of the greatest severity on the
prosecutor, who is treated as a murderer."]
(64) [The Cornelian law concerning assassins.]
(65) [In the tribunal of conscience.]
(66) Or, if a master refuse his apprentice necessary food or sustenance, or treat him
with such continued harshness and severity as his death is occasioned thereby, the law
will imply malice and the offence will be murder. Leach, 127. 2 Camp. 650; and see
1 Russ. 621.—Christian.
If a prisoner die by the cruelty or neglect of the gaoler, or, in legal language, by duress
of imprisonment, the party actually offending is criminal in this degree. Fost. 321; and
see 2 Stra. 856. 2 Lord Raym. 1578. Fost. 322. Laying noisome and poisonous filth at
a man's door, which kills him by corrupting the air which he breathes, will be murder.
1 Hale, 432.—Chitty. Bowen v. State, 5 Mo. 380 (1838). A husband is responsible
for his wife's death caused by want of necessaries, where it appears that the wife was
unable to appeal elsewhere for aid and that the death was the natural and likely conse
quence of the husband's withdrawal of aid also the husband; is indictable for homicide,
who sees without interference his wife take a poison he knows to be deadly. 1 Wharton
Crim. Law, 350.
(67) See 1 Wharton Crim. Law, 374, on practical jokes causing death; Kerr Law of
Homicide (1891), 42, on letting loose savage animals.
(68) Such persons are clearly still liable to a civil action where gross negligence or
ignorance can be proved, (Slater v. Raker, 2 Wils. 359. Seare v. Prentice, 8 East, 348;)
and it would also be a good defence to an action by an apothecary on his bill that he had
treated his patient ignorantly or improperly. Kannea v. M'Mullen, Peake, 59.—Chitty.
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least. (6g)(^) Yet Sir Matthew Hale very justly questions the law of this deter
mination.
70) In order also to make the killing murder, it is requisite
that the party die within a year and a day after the stroke received, or cause
of death administered; in the computation of which the whole day upon
which the hurt was done shall be reckoned the first. (5) (71)
Further, the person killed must be " a reasonable creature in being,
and under the king's peace " at the time of the ^killing. Therefore [*ig8
to kill an alien, a Jew, or an outlaw, who are all under the king's
peace and protection, is as much murder as to kill the most regular-born
Englishman; except he be an alien enemy in time of war. (7) To kill a
child in its mother's womb is now no murder, but a great misprision: but if
the child be born alive and dieth by reason of the portion or bruises it
received in the womb, it seems, by the better opinion, to be murder in such
as administered or gave them.(w) (72) Eut as there is one case where it is
difficult to prove the child's being born alive, namely, in the case of the
murder of bastard children by the unnatural mother, it is enacted, by statute
21 Jac. I. c. 27, that if any woman be delivered of a child which if born alive
should by law be a bastard, and endeavors privately to conceal its death by
burying the child or the like, the mother so offending shall suffer death as in
the case of murder, unless she can prove, by one witness at least, that the
child was actually born dead. This law, which savors pretty strongly of
severity, in making the concealment of the death almost conclusive evidence
of the child's being murdered by the mother, is nevertheless to be also met
with in the criminal codes of many other nations of Europe; as the Danes,
the Swedes, and the French, (f) But I apprehend it has of late years been
usual with us in England, upon trials for this offence, to require some sort of
presumptive evidence that the child was born alive before the other con
strained presumption (that the child whose death is concealed was therefore
killed by his parent) is admitted to convict the prisoner. (73)
(<2) Britt. c. fl. 4 Inst. 251.
(r) 1 Hal. P. C. 430.
(») 1 Hawk. P. C. 79.
(() 3 Inst. 50. 1 Hal. P. C. 433.

(«) 3 Inst. 50. 1 Hawk. P. 0. 80. But see 1 Hal.
P. C. 4:«.
(») See Barrington oil the Statutes, 425.

("69) It seems now to be settled that it makes no difference whether the party be a
regular physician or surgeon or not. 1 Archbold Crim. Pr. & PI. 666 et seq. Wharton
on Homicide, 103 et seq. Watertnaun's Crim. Pro. vol. 1, 776.
(70) It is not murder to work on the imagination so that death ensues, or to call the
feelings into so strong an exercise as to produce a fatal malady, though such acts, if not
malicious, spring from a criminal thoughtlessness. Post [After], 204. r Hale, 429. If a
wound itself be not mortal, but by improper applications becomes so and terminates
fatally, and it can be clearly shown that the medicine and not the wound was the cause
of the death, the party who inflicted the wound will not be guilty of murder. 1 Hale,
428. But where the wound was adequate to produce death it will not be an excuse to
show that, had proper care been taken, a recovery might have been effected. 1 Hale,
428.—Chitty.
(71) 1 Archbold Crim. Pr. and PI. 799. United States Crim. Law (Lewis, 1847), 378.
This limitation is not contained in definition of murder in the New York Penal Code of
1882. 1 Wharton's Crim. Law, 336.
(72) Waterman's Crim. Pro. vol. 1, 757. Wharton on Homicide, 255 el seq. 011 infan
ticide. Where death of child is caused by its premature birth, the person who by his
mi-conduct caused such birth is guilty of murder. Storer & Heard Crim. Abortion, 153
el seq. ( 1S68L I Russell on Crimes, 2 ed. 485 et seq. on infanticide. Kerr's Law of Homi
cide, 6 (1801).
(73) The 21 Jac. I. c. 27 was repealed by the 43 Geo. III. c. 58, which has also recently
been repealed, and the law upon this subject is now as follows: By 9 Geo. IV. c. 31, \ 13,
if any person, with intent to procure the miscarriage of any woman then being quick
with child, unlawfully and maliciously shall administer to her, or cause to be taken by
her, any poison or other noxious thing, or shall use any instrument or other mean-? what
ever with the like intent, every such offender, and every person counselling, aiding, or
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Lastly, the killing must be committed with malice aforethought, to make it
the crime of murder. This is the grand criterion which now distinguishes
murder from other killing; and this malice prepense, malitia pracogitata, is
not so properly spite or malevolence to the deceased in particular, as any evil
design in general; the dictate of a wicked, depraved, and malignant heart; (if)
uti disposition d, faire un male cliosc;(x)(-j^) and it maybe either
♦ 199] express or implied in law. Express *malice is when one, with a sedate
deliberate mind and formed design, doth kill another: which formed
design is evidenced by external circumstances discovering that inward
intention; as lying in wait, antecedent menaces, former grudges, and con
certed schemes to do him some bodily harm. (j)(75) This takes in the case
of deliberate duelling, where both parties meet avowedly with an intent to
murder: thinking it their duty as gentlemen, and claiming it as their right,
to wanton with their own lives and those of their fellow-creatures; without
any warrant or authority from any power either divine or human, but in
direct contradiction to the laws both of God and man : and therefore the law
has justly fixed the crime and punishment of murder on them and on their
seconds also. (2) (76) Yet it requires such a degree of passive valor to com(w) Foster, 256.
(z) 2 Roll. Rep. 461.

(y) 1 Hal. P. C. 451.
(j) 1 Hawk. P. C. 82.

abetting such offender, shall be guilty of felony, and. being convicted thereof, shall suffer
death as a felon; and if any person, with intent to procure the miscarriage of any woman
not being, or not being proved to be, then quick with child, unlawfully and maliciously
shall administer to her, or cause to be taken by her, any medicine or other thing, or shall
use any instrument or other means whatever with the like intent, every such offender,
and every person counselling, aiding, or abetting such offender, shall be guilty of felony,
and, being convicted thereof, shall be liable, at the discretion of the court, to be trans
ported for any term not exceeding fourteen and not less than seven years, or to be im
prisoned, with or without hard labor, for any term not exceeding three years, and, if a
male, to be once, twice, or thrice publicly or privately whipped. By ? 14, if any woman
shall be delivered of a child and shall, by secret burying or otherwise disposing of the
dead body of the said child, endeavor to conceal the birth thereof, every such offender
shall be guilty of a misdemeanor, and, being convicted thereof, shall be liable to be imErisotied, with or without hard labor, for any term not exceeding two years; and it shall not
e necessary to prove whether the child died before, at, or after its birth: provided that,
if any woman tried for the murder of her child shall be acquitted thereof, it shall be law
ful for the jury, by whose verdict she shall be acquitted, to find, in case it shall so appear
in evidence, that she was delivered of a child, and that she did, bv secret burying or other
wise disposing of the body of such child, endeavor to conceal the birth" thereof, and
thereupon the court may pass such sentence as if she had been convicted upon an indict
ment for the concealment of the birth. These enactments are substantially the same as
those of the 43 Geo. III. c. 58 upon the same subjects, except that, by sect. 14 of the
new act, the concealment of the birth of a child is made an indictable misdemeanor,
whereas, before, the prisoner could only be found guilty of the concealment upon an
indictment charging her with murder. See Rex v. Parkinson, 1 Russell, 475, n. I
Chetw. Burn. 334. The rule laid down with respect to indictments for these offences
under the old statutes seem, in other respects, equally applicable to the new act.—Chitty.
See stat. 24 & 25 Vict. c. 100 for the present law on this subject. See State v. McKee,
I Add. (Pa.) 500. Bishop's Crim. Law, 75.
(74) TA disposition to commit a bad action.]
(75) The law does not fix the time of such deliberation. If the defendant has time to
think, and intends to kill for a minute, as well as an hour or a day, it is a deliberate,
premeditated killing, constituting murder. Roberts v. The State of Georgia, 3 Ga.
(Kelly) 325 et seq. ( 1847). Wharton On Homicide, 20 et scq. Malice as a term of law
imports directly wickedness, and excludes a just cause or excuse. 1 Archbold's Crim. Pr.
& PI. 747. 1 Bishop's New Crim. Law, 261. Malice is not necessarily confined to a specific
intent to take the life of the person killed, but it may include an intention to do an
unlawful act, the result of which will probably be to deprive another person of life.
Kerr's Law of Homicide 67 (189O. 1 Barbour's Crim. Law (1883) 28 et seq. The State
v. Gassert, 4 Mo. Appeals (Berry) 56 (1877).
(76) Wherever two persons in cold blood meet and fight, on a precedent quarrel, and
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bat the dread of even undeserved contempt, arising from the false notions of
honor too generally received in Europe, that the strongest prohibitions and
penalties of the law will never be entirely effectual to eradicate this unhappy
custom, till a method be found out of compelling the original aggressor to
make some other satisfaction to the affronted party which the world shall
esteem equally reputable as that which is now given at the hazard of life and
fortune, as well of the person insulted as of him who hath given the
insult. (77) Also, if even upon a sudden provocation one beats another in a
cruel and unusual manner so that he dies, though he did not intend his
death, yet he is guilty of murder by express malice; that is, by an express
evil design, the genuine sense of malitia. As when a park-keeper tied a boy
that was stealing wood to a horse's tail and dragged him along the park,
when a master corrected his servant with an iron bar, and a schoolmaster
stamped on his scholar's belly, so that each of the sufferers died, these were
justly held to be murders, because, the correction being excessive, and such
as could not proceed but from a bad heart, it was equivalent to a deliberate
act of slaughter. (a) (78) Neither shall he be guilty of a less crime
who kills another *in consequence of such a wilful act as shows him [*200
to be an enemy to all mankind in general ; as going deliberately, and
with an intent to do mischief, (b) upon a horse used to strike, or coolly dis(a) 1 Hul. P. C. 454, 473, 474.

(6) Lord Raym. 143.

one of them is killed, the other is guilty of murder and cannot excuse himself by alleging
that he was first struck by the deceased; or that he had often declined to meet him and
was prevailed upon to do it by his importunity; or that his only intent was to vindicate
his reputation; or that he meant not to kill but only to disarm his adversary: for, as he
deliberately engaged in an act in defiance of the law, he must at his peril abide the
consequences. I Hawk. P. C. c. 31, \ 21. 1 Bulst. 86, 87. 2 Bulst. 147. Crom. 22. 26.
1 Rol. Rep. 360. 3 Bulst. 171. I Hale, P. C. 48. Therefore if two persons quarrel over
night and appoint to fight the next da}-, or quarrel in the morning and agree to fight in
the afternoon, or such a considerable time after by which, in common intendment, it
must be presumed that the blood was cooled, and then they meet and fight and one kill
the other, he is guilty of murder. I Hawk. P. C. c. 31, \ 22. 3 Inst. 51. I Hale, P. C.
48. Kel. 56. 1 Lev. 180.—Chitty.
In case of mutual combat, in order to reduce the offence from murder to manslaughter,
it must appear that the contest was waged upon equal terms, and no undue advantage
was sought or taken by either side; for, if such was the case, malice may be inferred, and
the killing amount to murder. 4Texas Appeals, 56 (1878). 1 Barbour's Crini. Law (1883)
358 el seq.
(77) See the law of duelling fully stated, 3 East, Rep. 581; 6 East, 464; 2 Bar. & Aid.
462.—Chitty.
It is to be observed that it is enacted by stat. 1 Vict. c. 85, \\ 3 & 8 that whosoever
shall attempt to poison or shoot at any person, or attempt to drown, or suffocate, with
intent to commit murder, shall, although no bodily injury be effected, be guilty of felony,
and shall be liable to transportation for life, or for any term not less than fifteen years,
or imprisonment for three years; by \\ 4 & 8, the same punishment is awarcfed to
shooting, stabbing, or wounding any person with intent to maim, disfigure, or do any
grievous bodily harm to such person, or with intent to resist the lawful apprehension or
detainer of any person; and, by J II, the jury may acquit of these offences and find a
verdict of guilty of assault against the person indicted if the evidence warrants such
finding.—Stewart.
(78) But if one with his sword drawn makes a pass at another whose sword is un
drawn, and a combat ensues, if the former be killed it will only be manslaughter in the
latter, but if the latter fall it will be murder in the former; for by making the pass
before his adversary's sword was drawn he evinced an intention not to fight with but to
destroy him. Kel. 6t. Hawk. c. 31, s. 33, 34, a. And where a man, upon occasion of
some angry words, threw a bottle at the head of his opponent and immediately drew,
and when his adversary returned the bottle stabbed him, this was holden to be murder
in him, because he drew previous to the first aggression. Kel. iTo,. 2 Ld. Raym. 1489.
So, if two bailiffs arrest a man. and he abuse and threaten and strike them, and bring
pistols, declaring that he will not be forced from his house, and on high words arising
between them and on the bailiffs being struck and provoked they fall on him and kill
Book IV.—12.
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charging a gun among a multitude of people, (r) So if a man resolves to kill
the next man he meets, and does kill him, it is murder, although he knew
him not; for this is universal malice. (79) And if two or more come together
to do an unlawful act against the king's peace, of which the probable conse
quence might be bloodshed, as to beat a man, to commit a riot, or to rob a
park, and one of them kills a man; it is murder in them all, because of the
unlawful act, the malitia pracogitata , or evil intended beforehand, (d) (80)
Also in many cases where no malice is expressed the law will imply it, as,
where a man wilfully poisons another: in such a deliberate act the law pre
sumes malice, though no particular enmity can be proved, (e) And if a man
kills another suddenly, without any or without a considerable provocation,
the law implies malice; for no person, unless of an abandoned heart, would
be guilty of such an act upon a slight or no apparent cause. (81) No affront
lc) 1 Hawk. P. C. 74.
(d) Ibid. 84.

(e) 1 Hal. P. C. 455.

him, they will be guilty of manslaughter only. 6 Harg. St. Tr. 195. Fost. 292, 293, 294.
And where, on an affray in a street, a soldier ran to the combatants, and in his way a
woman struck him in the face with an iron patten, and drew a great deal of blood, on
which he struck her on the breast with the pommel of his sword, and on her running
away immediately followed and stabbed her in the back, he was holden to be guilty
simply of felonious homicide, (Fost. 292; sees Burr. 2794;) and where, after mutual blows
between the prisoner and the deceased, the prisoner knocked down the deceased, and
after he was upon the ground stamped upon his stomach and belly with great force, it
was held manslaughter only. Russ. & Ry. C. C. 166. On a quarrel between a party of
keelmen and soldiers, one of the latter drew his sword to protect himself and his com
rades from the assaults of the mob, and killed a person dressed like one of the former,
whom he mistook for one of the keelmen; and this was held to be no more than man
slaughter. Brown's case, I Leach, 148. If A. stands with an offensive weapon in the
doorway of a room wrongfully to prevent T. S. from leaving it and others from entering,
and C. who has a right to the room, struggles with him to get his weapon from him,
upon which D., a comrade of A.'s, stabs C., it will be murder in D. if C. dies. Russ. &
Ry. C. C 228. See a late case where the judges, entertaining doubts as to whether the
prisoner who killed another in an affray was guilty of murder, recommended him to a
pardon. Russ. & Ry. C. C. 43. Where, after mutual provocation, the deceased and his
opponent struggled, and in the course of the contest the former received his mortal
wounds from a knife which the latter had previously in his hand in use, though the jury
found the prisoner guilty of murder, the judges held the conviction wrong, and recom
mended him for a pardon. 1 Leach. 151. But in no case will previous provocation avail,
if it was sought for by the act of the slayer, to afford him a pretence for gratifying his own
malice. Nor will it alter the case that blows had previously been given, if they evidently
left traces of a deadly revenge which seeks an opportunity of indulging itself by pro
voking a second contest to cover and excuse a deliberate attempt on the life on its object.
1 East, P. C. 239, 240.—Chittv.
(79) Mitchell v. The State, 60 Ala. 30 (Shepherd, 1879). Atkinson v. State, 20 Tex.
522, 533 (1857).
(801 And see cases in 3 Chit. C. L. 729, 2 ed. Where, in an act which is not malum
in se [A crime in itself] but malum prohibitum [A crime because prohibited], (it being
prohibited, except to persons of a certain description,) as shooting at game, an unquali
fied person will not be more guilty, if, in shooting, he accidentally kills a human being,
than one who is qualified. I Hale, 475. Fost. 259. —Chittv.
If the design be to commit a trespass, the death must ensue in prosecution of the
original design, to make it murder in all. If to commit a felonv, it is murder in all,
although the death take place collaterally or beside the principal design. Water
man's Crim. Procedure, vol. 1, (1890) 847, and Wharton Homicide, 174 el scq. It
should be observed that while parties are responsible for collateral acts growing out of
the same design, they are not for independent acts growing out of the particular malice
of individuals. Wharton (see above reference). 1 Archbold Crim. Pr. & PI. 748.
When there is deliberate, unlawful killing malice is inferred. 1 Wharton Crim.
Law, 337; 1 Archbold Crim. Pr. & PI. 48; and Waterman's Crim. Procedure, vol. 1,847
(1S60). United States Crim. Law (Lewis) 354. 1 Barbour's Crim. Law (1883) 29. See
1 Archbold Crim. Pr. & PI. on presumption of malice in different states of the Union.
(81) Hadley v. The State, 55 Ala. 38 (Jones, 1878). When on trial of an indictment
for murder, the killing is proved to have been committed by the defendant, and nothing
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by words or gestures only is sufficient provocation so as to excuse or extenuate
such acts of violence as manifestly endanger the life of another. (/) But if
the person so provoked had unfortunately killed the other by beating him in
such a manner as showed only an intent to chastise and not to kill him, the
law so far considers the provocation of contumelious behavior as to adjudge
it only manslaughter, and not murder.(^) In like manner, if one kills an
officer of justice, either civil or criminal, in the execution of his duty, or any
of his assistants endeavoring to conserve the peace, or any private person
endeavoring to suppress an affray or apprehend a felon, knowing his author
ity or the intention with which he interposes, the law will imply malice, and
the killer shall be guilty of murder, (h) (82) And if one intends to do
another felony, *and undesignedly kills a man, this is also murder. (») [*20i
Thus, if one shoots at A. and misses him, but kills B. , this is murder,
because of the previous felonious intent, which the law transfers from one to
the other. The same is the case where one lays poison for A., and B.,
against whom the prisoner had no malicious intent, takes it, and it kills him;
this is likewise murder, (y) (83) So also if one gives a woman with child a
medicine to procure abortion, and it operates so violently as to kill the woman ;
this is murder in the person who gave it.(/fc)(84) It were endless to go
through all the cases of homicide which have been adjudged either expressly
or impliedly malicious: these, therefore, may suffice as a specimen; and we
may take it for a general rule that all homicide is malicious, and of course
amounts to murder, unless where justified by the command or permission of
the law, excused on the account of accident or self-preservation, or alleviated
into manslaughter by being either the involuntary consequence of some act
not strictly lawful, or (if voluntary) occasioned by some sudden and suffi
ciently violent provocation. And all these circumstances of justification,
excuse, or alleviation, it is incumbent upon the prisoner to make out to the
satisfaction of the court and jury, the latter of whom are to decide whether
the circumstances alleged are proved to have actually existed, the former
how far they extend to take away or mitigate guilt. For all homicide is pre
sumed to be malicious until the contrary appeareth upon evidence. (/) (85)
(/) 1 Hawk. P. C. 72. 1 Hal. P. C. 465, 456.
o) Tout. 2!>1.
(ft) 1 Hal. P. C. 457. Post. 308, etc
(0 1 Hal. P. C. 465.

(J) Ibid. 466.
(Jt) Ibid. 429.
(J) Foet. 255.

further is shown, the presumption of law is, that it was malicious and an act of murder;
and proof of excuse or extenuation lies on the defendant. State v. Willis, 63 N. C.
(Phillip, 1868I. Hannah v. Wells, 4 Oregon, 257 (1876). Brown v. The State, 4 Tex.
App. 289 (1878).
(82) It is murder to kill a constable, though he has no warrant and does not witness
the feiony committed, but takes the party upon a charge only, and that even though the
charge be in itself defective to constitute a felony. Rex v. Ford, R. & R. C. C. 329. —
Chitty.
(83) The great weight of authority is in favor of the view that if A. aims at B. and hits
C, the intent will be transferred to C, and A. will be guilty of murder. 1 Wharton Crim.
Law, 142. But see Lawson Crim. Defences, vol. 5, 1016 ( 1886). Clark v. State, 19 Tex.
App. 502 (1885), and 6 Lawson Crini. Defences, 417 (1892). In a number of the United
States it appears that homicide under circumstances like those stated in the above illus
tration would be murder in the second degree.
(84) It seems to be the common law rule that one is not indictable for the commission
of an abortion unless the child has quickened, but all the authorities agree that if, from
the means used, the death of the woman results, it is either murder or manslaughter.
Peoples v. Commonwealth, 87 Ky. 492 (1888).
(85) Francis Smith was indicted for murder at the Old Bailey, January 13, 1804. The
neighborhood of Hammersmith had been alarmed by what was supposed to be a ghost.
The prisoner went out with a loaded gun with intent to apprehend the person who per
sonated the ghost: he met the deceased, who was dressed in white, and immediately dis
charged his gun and killed him. Chief Baron Macdonald, Mr. J. Rooke, aud Mr. J.
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The punishment of murder and that of manslaughter was formerly one and
the same, both having the benefit of clergy ; so that none but unlearned per
sons, who least knew the guilt of it, were put to death for this enormous
crime. (w) But now, by several statutes, («) the benefit of clergy- is taken
away from murderers through malice prepense, their abettors, procurers, and
counsellors. In atrocious cases it was frequently usual for the court to direct
the murderer, after execution, to be hung upon a gibbet in chains
*202] near the place *where the fact was committed: but this was no part
of the legal judgment; and the like is still sometimes practiced in
the case of notorious thieves. This, being quite contrary to the express
command of the Mosaical law,(tf) seems to have been borrowed from the
civil law, which, besides the terror of the example, gives also another reason
for this practice, viz., that it is a comfortable sight to the relations and friends
of the deceased, (p) But now, in England it is enacted, by statute 25 Geo. II.
c. 37, that the judge before whom any person is found guilty of wilful
murder shall pronounce sentence immediately after conviction, unless he sees
cause to postpone it, and shall, in passing sentence, direct him to be executed
on the next day but one, (unless the same shall be Sunday, and then on the
Monday following,) (86) and that his body be delivered to the surgeons to be
(m) 1 Hal. P. C. 450
(n) 23 Hen. VIII. c. 1. 1 Edw. VI. c. 12. 4 4i 5 Ph.
and M. c. 4.
(o) "The body of a malefactor shnll not remain
all nieht upon the tree, but thou shalt in any wise
burv him that day, that the land be not defiled."
Dent. xxl. 23.
(p) '* Fnmosos la'ronen, in his fori*, ttbi fimstali sunt,
/urea flgaidog, placuit: ut, et consjKctu detcrreantur

aTil, el mlatio sit eoonal '« wlerrmplnnim codrm Inro
nana rerldita, in quo latrones hotnicidia frcincnt."
[" Notorious robbers were fastened to a Ribbet In the
places where they had committed the n<-t, that
others minht be deterred by the sirht, and also that
the relations nt the deceased might be comforted
with the knowledge that punishment was inflicted
on the very si>ot where the murder was done."] Ft.
48. 19, 28, 1 15.

Lawrence were unanimously of the opinion that the facts amounted to the crime of
murder. For the person who represented the ghost was only guilty of a misdemeanor (a
nuisance), and no one would have had a right to have killed him, even if he could not
otherwise have been taken. The jury brought in a verdict of manslaughter, but the
court said they could not receive that verdict: if the jury believed the witnesses, the
prisoner was guilty of murder; if they did not believe them, they must acquit. Upon
this they found a verdict of guilty. Sentence of death was pronounced, but the prisoner
was reprieved. —Christian.
In many of the United States a distinction has been made in cases of murder, and the
crime divided into two degrees.
Murder in the first degree is in general wilful and deliberate killing, or where the
homicide is committed in the attempt to commit certain crimes, such as rape, robbery,
burglary, or arson.
Murder in the second degree is all other homicide which would be murder at the
common law.
At common law every homicide is prima facie [At first sight—immediately] murder.
The circumstances which may justify, excuse, or reduce the offence to manslaughter must
be shown by the prisoner. Where the statutory offence of murder in the first degree
exists, it is incumbent upon the state or commonwealth to show by affirmative evidence
that the crime belongs to the higher grade. In other words, every homicide is still
prima facie murder, but not murder in the first degree. To constitute wilful a"nd delib
erate killing, there must be an intent not merely to do bodily harm, but to take life; and
that intent most commonly appears by the deadly character of the means or weapon.
Where such intent plainly appears, it is not necessary that time should intervene to give
the offence the character of deliberation. Wharton's Amer. Crim. Law, 490.—Sharswood.
(86) William Wyatt was convicted before Chambre. J., at Cornwall Lent Assizes, 1821,
upon an indictment for murder. The day of the week on which the trial took place was
Thursday, but by mistake it was supposed to be Friday; and, in passing sentence, the
execution was directed to be on the following Monday instead of Saturday. Immediately
after sentence the court was adjourned till the next morning, without the intervention
of any other business, and, the error being discovered soon after the adjournment, the
prisoner was directed to be brought up at the sitting of the court in the morning, which
was accordingly done; and the sentence was given before any other business was entered
upon, to be executed on the Saturday. An order was then made, pursuant to the authority
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dissected and anatomized:(y) and that the judge may direct his body to be
afterwards hung in chains, (87) but in nowise to be buried without dissection.
And during the short but awful interval between sentence and execution the
prisoner shall be kept alone, and sustained with only bread and water. But
a power is allowed to the judge, upon good and sufficient cause, to respite
the execution and relax the other restraints of this act. (88)
By the Roman law, parricide, or the murder of one's parents or children,
was punished in a much severer manner than any other kind of homicide.
After being scourged, the delinquents were sewed up a leathern sack with a
live dog, a cock, a viper, and an ape, and so cast into the sea.(r) Solon, it
is true, in his laws, made none against parricide, apprehending it impossible
that any one should be guilty of so unnatural a barbarity. (s) And the Per
sians, according to Herodotus, entertained the same notion when they ad
judged all persons who killed their reputed parents to be bastards.
And upon some such reason as this we must account for *the omis- [*203
sion of an exemplary punishment for this crime in our English laws,
which treat it no otherwise than as simple murder, unless the child was also
the servant of his parent. (7)
For, though the breach of natural relation is unobserved, yet the breach
of civil or ecclesiastical connections, when coupled with murder, denominates
it a new offence, no less than a species of treason, called parva proditio, or
petit treason, which however, is nothing else but an aggravated degree of
murder ;(«) although, on account of the violation of private allegiance, it is
stigmatized as an inferior species of treason. (#) And thus, in the ancient
Gothic constitutions, we find the breach both of natural and civil relations
ranked in the same class with crimes against the state and the sovereign. (w)

(?) 1 inn. r. 1 . sou.
(11) Foster 107, 824. :«6.
( «1 See pace 7S.
(w) "Omnium prariwima cenwtur vis factn ab inenlis in palriatn. suMifis in regem. liberie in parentes,
maritis in uzorcs, (el nee versa,) scrvis in ilominos, aut

etiam ab homine in scmci ipsum." ["That violence
which is exerted by inhabitants against their conntry, by subjects against their king, by children
against their parents, by husbands against their
wives, by wives against their husbands, by servants
apnlnst their masters, or even by man against him
self, is considered as the worst of all crimes."]
Sliernh. dejure Goth. I. 3, c. 3.

given by the 4th and 7th sections of stat. 25 Geo. II. c. 37, to stay the execution and
relax the restraints imposed by the act, in order to take the opinion of the judges upon
the following questions:— 1st. Whether the statute, so far as it requires the time of the
execution to be expressed in pronouncing the sentence, is not to be considered as directory
only, without invalidating the judgment when omitted, or preventing the entry of the
proper judgment and record, specifying the time of execution. 2d. Whether, supposing
the specification of time to be a necessary act in pronouncing sentence, the error was not
legally corrected by what was done in open court the next morning, the court not having
proceeded to anv other business whatever in the intermediate time. The judges, on
conference, held that the stat. 25 Geo. II. c. 37 is director)' only so far as it requires the
time of the execution to be expressed in pronouncing the sentence, and therefore the
error in this case was rightly and legally corrected by the proceedings on the following
morning, no other business having intervened between the conviction and pronouncing
sentence. The prisoner was accordingly executed. 2 Burn, J. 24 ed. 1044.—Chittv.
(87) The judge, if he thinks it advisable, may afterwards direct the hanging in chains,
by a special order to the sheriff; but it does not form any part of the judgment. Fost.
107. —Christian.
(88) The stat. 25 Geo. II. c. 37 was repealed, but re-enacted, in almost all its provi
sions, by stat. 9 Geo. IV. c. 31. By stat. 2 & 3 W. IV. c. 75, s. 16, however, the enact
ment of this last statute as to dissection, is repealed, and the court must direct that the
prisoner shall be either hung in chains or buried within the precincts of the prison. But,
by stat. 4 & 5 W. IV. c. 26, s. 1, so much of the stat. 2& 3 W. IV. c. 75, s. 16 as author
izes the hanging the body of a murderer in chains is repealed; and, by stat. 6 & 7 W.
IV. c. 30, the enactment as to the time of execution is also repealed, and sentence may
be pronounced as in other capital offences. And under this last statute sentence of death
may be recorded.—Stewart.
1601
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Petit treason, (89) according to the statute 25 Edw. III. c. 2, may happen
three ways: by a servant killing his master, a wife her husband, or an eccle
siastical person (either secular or regular) his superior, to whom he owes
faith and obedience. A servant who kills his master, whom he has left, upon
a grudge conceived against him during his service, is guilty of petit treason ;
for the traitorous intention was hatched while the relation subsisted between
them, and this is only an execution of that intention, (x) So, if a wife be
divorced a mcnsa et thoro, (90) still the vinculum matrimonii(t)i) subsists; and
if she kills such divorced husband she is a traitress.
And a clergyman
is understood to owe canonical obedience to the bishop who ordained him, to
him in whose diocese he is beneficed, and also to the metropolitan of such
suffragan or diocesan bishop; and, therefore, to kill any of these is petit trea
son, (z) As to the rest, whatever has been said, or remains to be observed
hereafter, with respect to wilful murder, is also applicable to the
♦204] crime of petit treason, which is no other than murder in *its most
odious degres, except that the trial shall be as in cases of high trea
son, before the improvements therein made by the statutes of William III. (a)
But a person indicted of petit treason may be acquitted thereof and found
guilty of manslaughter or murder; (b) and in such case it should seem that
two witnesses are not necessary, as in case of petit treason they are. (92)
Which crime is also distinguished from murder in its punishment.
The punishment of petit treason in a man is, to be drawn and hanged, and
in a woman to be drawn and burned;(^)the idea of which latter punishment
seems to have been handed down to us by the laws of the ancient Druids,
which condemned a woman to be burned for murdering her husband, (rf) and
it is now the usual punishment for all sorts of treasons committed by those
of the female sex. (e) (93) Persons guilty of petit treason were first debarred
the benefit of clergy by statute 12 Hen. VII. c. 7, which has been since ex
tended to their aiders, abettors, and counsellors, by statute 23 Hen. VIII. c.
1, and 4 & 5 P. and M. c. 4.(94)
(1)
(i/j
(z)
(a)

1 Hawk. P. C. 89. 1 Hal. P. C. 380.
1 Hal. P. C. 381.
Ibid,
Fost. 337.

(b) Foster, 106. 1 Hal. P. C. 818. 2 Hal. P. C. 181.
(c) 1 Hal. P. C. 382. 3 Inst, 311.
rf) Oesar de Bell. Gall. I. 6, c. 18.
e) See page 93.

(89) The distinction between petit treason and murder is now entirely abolished. 9
Geo. IV. c. 31, s. 2.—Stewart.
(90) [From board and bed.]
(91) [The bond of marriage ]
(92) It has been determined that a person indicted for petit treason may upon the evi
dence of one witness be convicted of murder, though acquitted of the petit treason.
Radbourne's case, Leach, 363. —Christian. State of Minn. v. Annie Bilansky, 3 Minn.
255 {1S59) et sea. Burt v. The State, 39 Ala. 644 (1866).
(93) By the 30 Geo. III. c. 48, women shall no longer be sentenced to be burned; but
in all cases of high and petit treason they shall be condemned to be drawn and hanged;
and in petit treason they shall be subject besides to the same judgment with regard to
dissection and the time of execution as is directed by the 25 Geo. II. c. 37 in cases of
murder. Soon after the passing of the 25 Geo. II. c. 37. the majority of the judges
agreed that in the case of men convicted of petit treason the judgment introduced by
that statute should be added to the common-law judgment for petit treason. Fost. 107.
—Christian.
(94) Nothing reflects more credit upon the laws of this country than that enlightened
and humane spirit, which, discarding the sanguinary criminal codes of Europe, has made
a sensible discrimination in regard to the turpitude of crime, and not only prescribed a
rational mode of punishment, but justly graduated the punishment in proportion to the
enormity and danger of the offence. Kobbins v. The State, 8 Ohio, 169.
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CHAPTER XV.
OF OFFENCES AGAINST THE PERSONS OF INDIVIDUALS.
*Having in the preceding chapter considered the principal crime P205
or public wrong that can be committed against a private subject,
namely, by destroying his life, I proceed now to inquire into such other crimes
and misdemeanors as more peculiarly affect the security of his person while
living.
Of these some are felonies, and in their nature capital; others are simple
misdemeanors, and punishable with a lighter animadversion. Of the felonies,
the first is that of mayhem.
1. Mayhem, mayhemium, was in part considered, in the preceding book, (a)
as a civil injury; but it is also looked upon in a criminal light by the law,
being an atrocious breach of the king's peace, and an offence tending to
deprive him of the aid and assistance of his subjects. For mayhem is properly
defined to be, as we may remember, the violently depriving another of the
use of such of his members as may render him the less able, in fighting,
either to defend himself or to annoy his adversary, (b) And, therefore, the
cutting off or disabling or weakening a man's hand or finger, or striking out
his eye or foretooth, or depriving him of those parts the loss of which in all
animals abates their courage, are held to be mayhems. But the cutting off
his ear or nose, or the like, are not held to be mayhems at common law,
because they do not weaken but only disfigure him. ( 1 )
*By the ancient law of England, he that maimed any man whereby [*2o6
he lost any part of his body was sentenced to lose the like part, membrunt pro mcmbro;(c){2) which is still the law in Sweden, (d) But this went
afterwards out of use, partly because the law of retaliation, as was formerly
shown, 0) is at best an inadequate rule of punishment, and partly because
upon a repetition of the offence the punishment could not be repeated. So
that, by the common law as it for a long time stood, mayhem was only pun
ishable with fine and imprisonment, (/) unless perhaps the offence of may
hem by castration, which all our old writers held to be felony: " et sequitur
aliquando poena capitalis, aliquando perpctuum exilium, cum omnium bono(a) See book Hi. page 121.
(ft) Britt. 1. 1, c. 25. 1 Hawk. P. C. 111.
(c) 3 Inst. 118. Men, ri la jilajnle eoit faite defernme
qn'avera lolle a home ses membrfs, en tid cane ptrdra le
Jemc la mte meyn par juqemrnt, cow le mcmnrc donnt
ele avera trespasse. [Bin it the complaint be preferred

against a woman tbat she had mutilated a man. she
shall be condemned to lose her hand, as the member
with which she had offended.] Britt. c. 25.
id) Stiernh. dejure Sueon. L 3, L 8.
ic) See page 12.
(/) 1 Hawk. P. C. 112.

(i) The revised statutes of New York provide that every person who, from premedi
tated design, or with intent to kill or commit any felony, shall cut or disable the tongue,
put out an eye, or slit or destroy the lip, or slit or destroy the nose, or cut off or disable
any limb or member of another, on purpose, is punishable by imprisonment in a state
prison for such term as the court shall prescribe, not less than seven years. I Barbour's
Crim. Law, 123 ct seq. 50 N. Y. 607 iSickels) 1872.
The essential requisites to constitute mayhem are malice, or that the injury should
result from an attempt to kill or commit felony. 1 Barbour's Crim. Law, 124 et seq.
I Wharton's Crim. Law, 551 et seq. Mayhem is an aggravated trespass. Wait's
Actions and Defences, vol. I, 336. Our American legislation on this subject is modelled
chiefly on the English, but among our different states it is not quite identical. 2
Bishop's new Crim. Law, 582 et seq. See Burke v. People, 4 Hun. (N. Y.) 486, on inten
tional disfigurement. Mayhem is a felony by statute in Georgia. Adams v. Barrett, 5
Georgia, 413 (1849).
(2J [Limb for limb.]
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rum ademptione. ' ' ( g-)($) And this although the mayhem was committed upon
the highest provocation. {h)
But subsequent statutes have put the crime and punishment of mayhem
more out of doubt. For, first, by statute 5 Hen. IV. c. 5, to remedy a
mischief that then prevailed of beating, wounding, or robbing a man and
then cutting out his tongue or putting out his eyes to prevent him from being
an evidence against them, this offence is declared to be felony, if done of
malice prepense; that is, as Sir Edward Coke(/) explains it, voluntarily and
of set purpose, though done upon a sudden occasion. Next in order of time
is the statute 37 Hen. VIII. c. 6, which directs that if a man shall
♦207] maliciously and unlawfully cut off the ear of any of the *king's
subjects, he shall not only forfeit treble damages to the party grieved,
to be recovered by action of trespass at common law as a civil satisfaction,
but also 10/. by way of fine to the king, which was his criminal amercement.
The last statute, but by far the most severe and effectual of all, is that of 22
& 23 Car. II. c. 1, called the Coventry act, being occasioned by an assault
on Sir John Coventry in the street, and slitting his nose, in revenge (as was
supposed) for some obnoxious words uttered by him in parliament. By this
statute it is enacted that if any person shall of malice aforethought and by
lying in wait unlawfully cut out or disable the tongue, put out an eye, slit
the nose, cut off a nose or lip, or cut off or disable any limb or member, of
any other person, with intent to maim or disfigure him, such person, his
counsellors, aiders, and abettors, shall be guilty of felony without benefit
of clergy. (A)(4)
Thus much for the felony of mayhem: to which may be added the offence
of wilfully and maliciously shooting at any person in any dwelling-house or
other place; an offence of which the probable consequence may be either
killing or maiming him. This, though no such evil consequence
*2o8] *ensues, is made felony without benefit of clergy by statute 9 Geo. I.
c. 22; and thereupon one Arnold was convicted in 1723 for shooting
(a) Bract, fol. 144.
Is made so by this statute,—on which they were
(li) Sir Edward Coke (3 Inst. 62) hos transcribed a therefore indicted. And Coke, who was a disgrace
record
of
Henry
the
Third's
lime,
[Clans.
VA
Hen.
to
profession ot the law. had the effrontery to rest
III. m. 9,) by which a gentleman oi' Somersetshire histhe
defence upon this point,—that the assault was
and his wife appear to have been apprehended and not committed with an intent to disfigure, but with
committed to prison, being indicted tordc:iling thus an intent to murder, and therefore not within the
with John the monk, who was caught in adultery statute. But the court held that if a man attacks
with the wife.
another to murder him with such an instrument as
a hedge-bill, which cannot but endanger the dis
<{) 3 Inst. 62.
(k) On this statute Mr. Coke, a gentleman of Suf figuring him, and in such attack happens not to kill
folk, and one Woodburn, a laborer, were indicted in but oiuy to disfigure him. he may be indicted on
1722,—Coke Cor hiring and abetting Wo«xlbiini, and this statute ; and it shall be left to'the Jury to deter
\Voodburu for the actual fact of slitting the nose of mine whether it were not a design In murder by
Mr. Crispe, Coke's brotli*T-1n-law. The case was disfiguring, and consequently a malicious intent to
somewhat singular. Tbe mnnWof CrKpe was in disfigure as well as to murder. Accordingly the jury
tended, and he was left for dead, being terribly found them guilty of such previous Intent to dis
hacked and disfigured with a hck'e-bill : but lie figure in order to effect the principal Intent to
recovered. Now, the bare intent to murder is no murder, and thev were both condemned and exe
felony; but to disfigure with an intent to disfigure cuted. State Trials, vi. 212.
(3) ["And sometimes capital punishment follows, sometimes perpetual exile -with the
loss of all his goods."]
(4) These statutes are now all repealed. " So much of the 5 Hen. IV. c. 5, as relates to
cutting the tongues or putting out the eyes of anv of the king's liege people, and to any
assault upon the servant of a knight of the shire in parliament," bv the 9 Geo. IV. c. 31;
the 37 Hen. VIII. c. 6 wholly, by the 7 & 8 Geo. IV. c. 27; and the 22 & 23 Geo. II. c. 1
wholly, by the 9 Geo. IV. c. 31; and the old law with respect to mayhem is now merged
in the last-mentioned statute, sects. 11 and 12 of which provide ample remedies for that
offence. There are, however, two species of maiming not included in the 9 Geo. IV. c.
31, it having been previously found necessary to make them the subjects of distinct
enactments,—namely, injuries done to the persons of individuals by means of wanton or
furious driving, and by means of spring-guns and man-traps.
By the 1 Geo. IV. c. 4, it is enacted that if any person whatever shall be maimed or
otherwise injured by reason of the wanton and furious driving or racing, or by the wilful
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at lord Onslow, but, being half a madman, was never executed, but confined
in prison, where he died about thirty years after. (5)
II. The second offence, more . immediately affecting the personal security
of individuals, relates to the female part of his majesty's subjects; being that
of their forcible abduction and marriage; which is vulgarly called stealing an
heiress. For, by statute 3 Hen. VII. c. 2, it is enacted that if any person
shall for lucre take any woman, being maid, widow, or wife, and having
substance either in goods or lands, being heir-apparent to her ancestors,
contrary to her will, and afterwards she be married to such misdoer, or by
his consent to another, or defiled; such person, his procurers and abettors,
and such as knowingly receive such woman, shall be deemed principal felons;
and, by statute 30 Eliz. c. 9, the benefit of clergy is taken away from all
such felons, who shall be principals, procurers, or accessaries before the
fact. (6).
In the construction of this statute it hath been determined, — r. That the
indictment must allege that the taking was for lucre; for such are the words

misconduct of any coachman or other person having the charge of any stage-coach or
public carriage, such wanton or furious driving or racing, or wilful misconduct, of such
coachman or other person, shall be, and the same is thereby declared to be, a misde
meanor, and punishable as such by fine or imprisonment. Proviso, not to extend to
hackney-coaches drawn by two horses only and not plying for hire as stage-coaches.
This, it will be observed, applies only to cases where some injury short of death is
inflicted. Where death ensues from the negligence or misconduct, of such persons,
the offence amounts either to murder or manslaughter. See Rex v. Walker, i C. & P.
320.
By the 7 & 8 Geo. IV. c. 18, s. I, it is enacted that if any person shall set or place, or
cause to be set or placed, any spring-gun, man-trap, or other engine calculated to destroy
human life or inflict grievous bodily harm, with the intent that the same, or whereby
the same, may destroy or inflict grievous bodily harm upon a trespasser, or other person
coming in contact therewith, the person so setting or placing, or causing to be so set
or placed, such gun, trap, or engine as aforesaid, shall be guilty of a misdemeanor.
—Chitty.
(5) All the previous statutes were repealed, so far as they extended to offences relating
to the person, by statute I Vict c. 85, by s. 2 of which the administering poison, or stab
bing, cutting, or wounding, or causing bodily injury to, any person dangerous to life, with
intent to commit murder, is felony punishable with death; and the following crimes are
felony punishable with transportation for life or fifteen years,—and now to penal servi
tude, or imprisonment for three years, —viz., the attempting to administer poison, etc. or
shooting at any person, or drawing a trigger or attempting to discharge loaded arms at
any person, or to drown, suffocate, or strangle, with intent to murder, though no bodily
injury be effected, (s. 3;) the attempting by any such means to maim, disfigure, or dis
able any person, (s. 5;) the sending explosive substances, or throwin'g destructive matter,
with intent to harm, maim, or disfigure any person, (s. 5;) and the trying to procure abor
tion by poison or otherwise. S. 6. And the malicious stabbing or wounding any person,
without the intent to murder, is a misdemeanor. 14 & 15 Vict. c. 19. And now also, by
stat. 9 & 10 Vict. c. 25, any mayhem occasioned by maliciously causing gunpowder or
other substance to explode, or the causing or delivering to, or causing to be taken by,
an}- person any dangerous thing, or the casting at or applying to any person any corro
sive fluid or dangerous substance with intent to maim, is a felony, and punishable with
transportation for life, or for any term not exceeding three years, with or without hard
labor and solitary confinement. Also the administering chloroform, laudanum, or other
stupefying drug, with intent to enable the offender to commit a felony, is a felony itself,
and punishable with transportation for life or not less than seven years, or imprisonment
for three )-ears, (14 & 15 Vict. c. 19, s. 3,) and now with penal servitude. 16 & 17 Vict,
c. 99.—Stewart. See 24 & 25 Vict. c. 100.
(6) These statutes are both wholly repealed. For the present law see stat. 24 & 25
Vict. c. 100, $ 53. 1 Bishop's New Crim Law, 340. As to whether this statute 3 Hen. is
common law in our states, we have no decisions. Bishop on Statutory Crimes, 392. In
the State v. Findley, 1 S. C. 107 (Brevard, 7802) it was held not necessary under the
statute of the state of South Carolina to allege or prove that the female had lands or
goods, etc. in an action for forcible abduction. 1 Russel on Crimes, 702 el seq.
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of the statute. (/) 2. In order to show this, it must appear that the woman
has substance, either real or personal, or is an heir-apparent, (ot) 3. It
must appear that she was taken away against her will. 4. It must also
appear that she was afterwards married or defiled. And though possibly
the marriage or defilement might be by her subsequent consent, being won
thereto by flatteries after the taking, yet this is felony, if the first taking
were against her will;(«)(7) and so vice versa, (8) if the woman be originally
taken away by her own consent, yet if she afterwards refuse to continue with
the offender, and be forced against her will, she may from that time
*2og] as properly *be said to be taken against her will as if she never had
given any consent at all; for till the force was put upon her she was
in her own power.(<?) It is held that a woman thus taken away and married
may be sworn and give evidence against the offender, though he is her
husband de /ado, (9) contrary to the general rule of law, because he is no
husband de jure, (10) in case the actual marriage was also against her will.(/>)
In cases indeed where the actual marriage is good by the consent of the
inveigled woman obtained after her forcible abduction, Sir Matthew Hale
seems to question how far her evidence should be allowed ; but other author
ities^) seem to agree that it should even then be admitted; esteeming it
absurd that the offender should thus take advantage of his own wrong, and
that the very act of marriage, which is a principal ingredient of his crime,
should (by a forced construction of law) be made use of to stop the mouth
of the most material witness against him.(n)
An inferior degree of the same kind of offence, but not attended with force,
is punished by the statutes 4 & 5 Ph. and Mar. c. 8, which enacts that if any
person above the age of fourteen unlawfully shall convey or take away any
woman child unmarried, (which is held(r) to extend to bastards as well as to
legitimate children,) within the age of sixteen years, from the possession and
against the will of the father, mother, guardians, or governors, he shall be
(0 1 Hawk. P. C. 110.
m) 1 Hal. P. C. 660. 1 Hawk. P. C. 109.
n) 1 Hal. P. C. 660.
o) 1 Hawk. P. C. 110.

(p) 1 Hal. P. C. 661.
((/) Cro. Our. 488. 3 Keb. 193. State Trials, v. 455.
(r) Stra. 1162.

(7) But if the forcible abduction is confined to one county, and the marriage be solem
nized by consent in another, the defendant cannot be indicted in either, though had the
force been continued into the county where the marriage took place, no subsequent con
sent would avail. Cro. Car. 488. Hob. 183. Hawk. b. ii. c. 25, s. 40. 1 Russ. 820, 821.
1 East, P. C. 453. Where the female is under no restraint at the time of marriage, those
who are present, but who are ignorant of the previous circumstances, will not share in
the guilt of the abduction. Cro. Car. 489, 493. As to accessaries after the fact, see I
East, P. C. 453. 3 Chitt. Crim. L. 818.—Chitty.
(8) [Conversely.]
(9) [In fact.]
( 10) [In law.]
(11) It seems to be well agreed, and indeed to be beyond all doubt, that where a woman
is taken away and married by force she is a competent witness against her husband on
an indictment for that offence. See Phil. Ev. 3 ed. 70, and the authorities there cited.
But the proposition that where she consents to the marriage after a forcible abduction
her evidence is equally admissible, seems to admit of some doubt. In the last case of
this kind (Wakefield's) both the abduction and the marriage were in fact voluntary, the
lady's consent to both having been obtained by fraud; but it was held that the fraud in
law amounted to force, and the lady was upon that ground, it is conceived, admitted as
a witness against the husband. A doubt afterwards arose whether the marriage in that
case was valid or not, which led to the bringing in a bill to annul it, though the prevail
ing opinion among the profession seemed to be that the marriage was ipso facto void, as
a marriage procured by force: in which view of the case, the admission of the wife's evi
dence would not be an authority upon the question one way or the other. One account
of that trial states that Hullock, B., declared that, even assuming the marriage to be
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imprisoned two years, or fined at the discretion of the justices; and if he
deflowers such maid or woman child, or without the consent of parents con
tracts matrimony with her, he shall be imprisoned five years, or fined at the
discretion of the justices, and she shall forfeit all her lands to her next of kin
during the life of her said husband. (12) So that as these stolen marriages,
under the age of sixteen, were usually upon mercenary views, this act,
besides punishing the seducer, wisely removed the temptation. But
this latter part of the act is now rendered *almost useless by provi- [*2io
sions of a very different kind, which make the marriage totally
void, (5) in the statute 26 Geo. II. c. 33.(13)
III. A third offence, against the female part also of his majesty's subjects,
but attended with greater aggravation than that of forcible marriage, is the
crime of rape, raptus mulierum, or the carnal knowledge of a woman forcibly
and against her will. (14) This, by the Jewish law,(/) was punished with
death in case the damsel was betrothed to another man; and in case she was
not betrothed, then a heavy fine of fifty shekels was to be paid to the damsel's
father, and she was to be the wife of the ravisher all the days of his life,
without that power of divorce which was in general permitted by the Mosaic
law.
(«) See book I. page 437, etc.
(() Deut. xxii. 25.

valid, he would admit the wife's evidence, for there were cases in which the evidence of
wives was admissible against their husbands, and he considered that to be one of them.
And, upon the principle that a woman may give evidence against her husband in the
case of a personal wrong done to herself, it does seem that the wife would be a compe
tent witness in a prosecution for abduction, even though the marriage was valid.—
ChitTy. I Barbour's Crim. Law, 117 (1883).
(12) This act of 4 & 5 P. and M. c. 8 is wholly repealed by the 9 Geo. IV. c. 31; sect.
20 of which enacts, that if any person shall unlawfully take, or cause to be taken, any
unmarried girl, being under the age of sixteen years, out of the possession and against
the will of her father or mother or any other person having the lawful care or charge of
her, every such offender shall be guilty of a misdemeanor, and, being convicted thereof,
shall be liable to suffer such punishment by fine or imprisonment, or by both, as the
court shall award. This clause was framed for the purpose of meeting such a case as
that of Wakefield The statute of 4 & 5 Ph. and Mar. c. 8 was re-enacted and modified
by stat. 24 & 25 Vict. c. 100. It has been held that it is abduction, under the English
statutes, for A. to persuade B. to permit C. to go away by falsely pretending that he (A.)
had a place for C. It is no defence that the elopement took place at the girl's request,
she having been seduced by the defendant. A temporary enticement of the girl from
the father's house for the purpose of illicit intercourse is within the statute. But when
two girls run away together, neither abducts the other. 1 Wharton Crim. Law, 556 et
seq. [And the following] (1896). 2 Waterman's Crim. Proc. 143 et scq. (i860).
( 13) Such a marriage, if voluntary on the part of the female, that is, not procured by
force or fraud, would not now be void—it having been held, after much doubt entertained
upon the point among the profession (see Doe v. Price, 1 M. & R. 683), that the 4 Geo.
IV. c. 76 legalizes marriages which would otherwise have been void, under the 26 Geo.
II. c. 33, on account of the minority of the parties and the non-consent of parents. See
Rex v. Birmingham, 2 M. & R . 8 B. & C. 29, and the judgment of lord Tcnterden therein.
The new act, however, provides (sect. 23) that if any valid marriage solemnized by
license shall be procured by a party to such marriage to be solemnized between persons
one or both of whom shall be under age, by means of false swearing to any matter to
which such party is required personally to depose, all the property accruing from the
marriage shall be forfeited, and shall be secured for the benefit of the innocent party or
the issue of the marriage. The latter words clearly show the intention of the legislature
rot to render the marriage void; for the words "issue of the marriage" in an Act of
Pnrliament must mean lawful issue, which they could not be if the marriage was void. —
Chitty.
( 14) 1 Barbour's Crim. Law, 94 et seq. on rape as defined by statute in New York.
Ibid. 96, (n) on consent and resistance by the female. Where acquiescence is obtained
by fraud, the offence, though an assault, is not rape, unless'there is an intention to resort
to force, should fraud fail. See I Barbour, ante. Acquiescence by married woman
mistaking defendant for her husband is no defence. 1 Wharton Crim. Law, 523. Nor is
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The civil law (u) punishes the crime of ravishment with death and confisca
tion of goods; under which it includes both the offence of forcible abduction,
or taking away a woman from her friends, of which we last spoke; and also
the present offence of forcibly dishonoring them; either of which without the
other is in that law sufficient to constitute a capital crime. Also, the stealing
away a woman from her parents or guardians, and debauching her, is equally
penal by the emperor's edict, whether she consent or is forced: "sive volentibus, sive nolentibus mulieribus, tale /acinus fuerit perpetratum.'\i$) And
this, in order to take away from women every opportunity of offending in
this way ; whom the Roman law supposes never to go astray without the seduc
tion and art of the other sex: and therefore, by restraining and making so
highly penal the solicitations of the men, they meant to secure effectually the
honor of the women. "Si enim ipsi raptores metu, vel atrocitatc paves, ab
hujusmodi facinore se tempcraverint, nulli mulieri, sive volenti, sive nolenti,
peccandi locus relinquetur; quia hoc ipsum velle mulicrum, ab insidiis
*2ii] nequissimi hominis , qui meditatur rapinam, inducilur. *Nisi etcnim
earn solicitaverit, nisi odiosis artibus circumvenerit, non fatiet earn
velle in tanlum dedecus sese prodere." (16) But our English law does not
entertain quite such sublime ideas of the honor of either sex as to lay the
blame of a mutual fault upon one of the transgressors only ; and therefore
makes it a necessary ingredient in the crime of rape that it must be against
the woman's will.
Rape was punished by the Saxon laws, particularly those of king Athelstau,(a/) with death; which was also agreeable to the old Gothic or Scandi
navian constitution. (x) But this was afterwards thought too hard; and in
its stead another severe but not capital punishment was inflicted by William
the Conqueror, viz., castration and loss of eyes;(_y) which continued till
after Bracton wrote, in the reign of Henry the Third. But, in order to pre
vent malicious accusations, it was then the law (and, it seems, still continues
to be so in appeals of rape) (s) that the woman should immediately after,
"dum recens fuerit malejicium, "(17) go to the next town, and there make
discovery to some credible person of the injury she has suffered, and after
wards should acquaint the high constable of the hundred, the coroners, and
the sheriff with the outrage, (ci) This seems to correspond in some degree
with the laws of Scotland and Aragon,(i) which require that complaint must
be made within twenty-four hours; though afterwards, by statute Westm. 1,
c. 13, the time of limitation in England was extended to forty days. At
(«) Cnd.
9, tit.I.13.3, C. 28.
(?/•)
Bmctoil,
fjr) Stlernh. de jure Sueon. I. 3, c. 2.
\y) LL. Gull. Cung c. 19.

{z) 1 Hal. P. C. fi31.
( a) Glanv. I, H. c. 6. Bract, i. 3, c. 28.
( b) Barrinifton, 142.

acquiescence obtained by artificial stupefaction. Ibid. 526. Connection secured when
a woman is bona fide asleep, and known to be snch by defendant, is rape. Ibid. 527.
Commonwealth v. Burke, 105 Mass. 376 ct set;. 1 Bishop's New Critn. Law, 340. 2 Bishop's
New Crim. Law, 640 et seq. Crosswell z>. The People, 13 Mich. 434 ct seq. ( 1865 1 on the
condition of the woman's mind as affecting the question of assent. 3 Russell On Crimes,
223 el seq. (6 ed.) on rape in general.
(15I [" The crime will be the same whether the woman consent or not."]
(16) ["For if the ravisher be restrained from a crime of this nature, either through
fear, or the severity of the punishment, no opportunity is left for a woman to offend
either willingly or unwillingly, because the desire is always raised in her by the wicked
seductions of the man who meditates the violence. For unless he solicit her, unless he
compass his design by odious arts, he could never make her wish to betray herself by
such dishonor."]
(17) [" While the injury be recent."]
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present there is no time of limitation fixed; for as it is usually now punished
by indictment at the suit or the king, the maxim of law takes place that
nullum tempus occurrit regi;(i8) but the jury will rarely give credit to
a stale complaint. During the former period also it was held for law(f)
that the woman (by consent of the judge and her parents) might redeem
the offender from the execution of his sentence by accepting him for
her husband, if he also was willing to agree to the exchange, but not
otherwise.
*In the 3 Edw. I., by the statute Westm. 1, c. 13, the punishment [*2i2
of rape was much mitigated; the offence itself of ravishing a damsel
within age, (that is, twelve years old,) either with her consent or without,
or of any other woman against her will, being reduced to a trespass, if
not prosecuted by appeal within forty days, and subjecting the offender
only to two years' imprisonment and a fine at the king's will. But, this
lenity being productive of the most terrible consequences, it was in ten
years afterwards, 13 Edw. I., found necessary to make the offence of
forcible rape felony, by statute Westm. 2, c. 34. And by statute 18
Eliz. c. 7, it is made felony without benefit of clergy; as is also the
abominable wickedness of carnally knowing and abusing any woman
child under the age of ten years; in which case the consent or nonconsent is immaterial, as by reason of her tender years she is incapable
of judgment and discretion. Sir Matthew Hale is indeed of opinion that
such profligate actions committed on an infant under the age of twelve
years, the age of female discretion by the common law, either with or
without consent, amount to rape and felony, as well since as before the stat
ute of queen Elizabeth ;(rf) but that law has in general been held only to
extend to infants under ten, though it should seem that damsels between ten
and twelve are still under the protection of the statute Westm. 1, the law
with respect to their seduction not having been altered by either of the sub
sequent statutes. (19)
A male infant under the age of fourteen years is presumed by law incapa
ble to commit a rape, and therefore, it seems, cannot be found guilty of it.
For though in other felonies maliiia supplia atatem, (20) as has in some
(c) Glanv. 1. 14, c. 6. Bract. I. 3, c. 28.

(d) 1 Hal. P. V. 631.

(18) [No time runs against the king.] Lawson Crim. Defences, vol. 5, 885. Infant
under ten years cannot consent to sexual intercourse. Gosha v. State of Georgia, 56 Ga.
36 f 1877). Mobley v. The State, 46 Miss. 509 (1872). State v. Dancy, 83 N. C. (1SS0).
Crosswell v. The People. 13 Mich. 432 (1865). Dawkins v. The State, 58 Ala. 378 (1877).
3 Russell on Crimes, 237 ct seq. (6 ed.)
( 19) But now, by stat. 4 & 5 Vict. c. 56, s. 3. the punishment of death is repealed, and
transportation for life is substituted for both the offences of rape and carnal knowledge
of a girl under ten years of age, for which penal servitude may now be substituted. —
Stewart.
By stat. 24 & 25 Vict. c. ICO, \ 48, the punishment prescribed for rape is penal servi
tude, for not a longer period than five years, nor a shorter period than three, or impris
onment for a term not exceeding two years with or without hard labor. Defilement of a
girl under thirteen years of age is punished, by stat. 48 & 49 Vict. c. 69, with either penal
servitude for life or any term not shorter than three years or imprisonment for any term
not exceeding two years with or without hard labor, at the discretion of the judge.
(20) [Malice supplies the want of age.] But an infant under fourteen may be guilty as
an abettor if shown to possess a mischievous discretion. 1 Hale, 630.—Chitty. In
New York and Ohio, it has been held that the presumption, that an infant under the age
of fourteen years is incapable of committing or attempting to commit the crime, may be
rebutted bv proof that such person has arrived at the age of puberty. 3 Russell On
Crimes, 224' (6 ed.). I Archbold, Crim. Pr. & PI. 998.
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cases been shown, yet, as to this particular species of felony, the law sup
poses an imbecility of body as well as mind.(<?)
The civil law seems to suppose a prostitute or common harlot inca*2i3] pable of any injuries of this kind;(_/) not allowing *any punishment
for violating the chastity of her who hath indeed no chastity at all,
or at least hath no regard to it. But the law of England does not judge so
hardly of offenders as to cut off all opportunity of retreat even from common
strumpets, and to treat them as never capable of amendment. It therefore
holds it to be felony to force even a concubine or harlot; because the woman
may have forsaken that unlawful course of life; ( j^-) for, as Bracton well
observes, (A) "licet meretrix fuerit antea, certe tunc temporis non fuit, cum
reclamando nequitia ejus consentire noluitS '(22)
As to the material facts requisite to be given in evidence and proved upon
an indictment of rape, they are of such a nature that, though necessary to
be known and settled for the conviction of the guilty and preservation of the
innocent, and therefore are to be found in such criminal treatises as discourse
of these matters in detail, yet they are highly improper to be publicly
discussed, except only in a court of justice. I shall therefore merely add
upon this head a few remarks from Sir Matthew Hale, with regard to the
competency and credibility of witnesses; which may, salvo pudore,{2^) be
considered.
And, first, the party ravished may give evidence upon oath, and is in law
a competent witness; but the credibility of her testimony, and how far forth
she is to be believed, must be left to the jury upon the circumstances of fact
that concur in that testimony. For instance: if the witness be of good fame;
if she presently discovered the offence and made search for the offender; if
the party accused fled for it; these, and the like, are concurring circumstances
which give greater probability to her evidence. But, on the other side, if
she be of evil fame, and stand unsupported by others; if she concealed
the injury for any considerable time after she had opportunity to complain;
if the place, where the fact was alleged to be committed, was where it was
possible she might have been heard, and she made no outcry; these
♦214] and the *like circumstances carry a strong but not conclusive pre
sumption that her testimony is false or feigned. (24)
(e) 1 Hal. P. C, 631.
(n) 1 Hal. P. C. 629. 1 Hawk. P. C 108.
(/) Cod. 9, 9, 22. FJ. 47, 2, 39.
(A) Fol. H7.
(22) [" Although she had been a harlot formerly she surely was not at that time, when
by crying out she showed herself unwilling to consent to his wickedness."] I Wharton
Critn. Law, 528.
(23) [Decency being observed.]
(24) But the rule respecting the time that elapses before the prosecutrix complains
will not apply where there is a good reason for the delay, as that she was under the con
trol or influenced by fear of her ravisher. r East, P. C. 445. And so all other general
rules, as they are deduced from circumstances, must yield when they appear to be
unsafe guides to the discovery of truth. The state and appearance of the prosecutrix,
marks of violence upon her person, and the torn and disordered state of her dress recently
after the transaction, at the time of complaint, are material circumstances, which are
always admissible in evidence. See 2 Stark. 241. If the prosecutrix be an infant of
tender years, the whole of her account recently given seems to be admissible, for it is of
the highest importance toascertain the accuracy of her recollection, (East, P. C. 443. Stark,
on Evidence, part iv. 1268;) but, in 2 Stark. Rep. 241. upon an indictment for an
attempt to commit a rape upon an adult, Holroyd, J., held that the particulars of the
complaint made by the prosecutrix recently after the injury were not admissible in evi
dence. In the case of the death of the prosecutrix, her depositions, taken before a
magistrate, are admissible, though not authenticated by her signature. 2 Leach, 854,
996. —Chitty.
3 Russell on Crimes, 232 et seg. (6 ed.). 1 Wharton on Crim. Law, 529 et seq. Water
man's Crim. Pro. (i860) vol. 2, 169 et seg. Whitney v. The State, 35 Ind. 506 (1871).
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Moreover, if the rape be charged to be committed on an infant under
twelve years of age, she may still be a competent witness, if she hath sense
and understanding to know the nature and obligations of an oath, or even to
be sensible of the wickedness of telling a deliberate lie.(25) Nay, though
she hath not, it is thought by Sir Matthew Hale(Y ) that she ought to be
heard without oath, to give the court information; and others have held that
what the child told her mother or other relations may be given in evidence,
since the nature of the case admits frequently of no better proof. But it is
now settled [Brazier's case, before the twelve judges, P. 19, Geo. III.] that
no hearsay evidence can be given of the declaration of a child who hath not
capacity to be sworn, nor can such child be examined in court without oath;
and that there is no determinate age at which the oath of a child ought either
to be admitted or rejected. Yet, where the evidence of children is admitted,
it is much to be wished, in order to render their evidence credible, that there
should be some concurrent testimony of time, place, and circumstances, in
order to make out the fact; and that the conviction should not be grounded
singly on the unsupported accusation of an infant under years of discretion.
There may be, therefore, in many cases of this nature, witnesses who are
competent, that is, who may be admitted to be heard, and 2'et, after being
heard, may prove not to be credible or such as the jury is bound to believe.
For one excellence of the trial by jury is, that the jur}' are triers of the credit
of the witnesses, as well as of the truth of the fact.
*" It is true," says this learned judge, (_/) " that rape is a most [*2i5
detestable crime, and therefore ought severely and impartially to be
punished with death; but it must be remembered that it is an accusation easy
to be made, hard to be proved, but harder to be defended by the party
accused, though innocent." He then relates two very extraordinary cases
of malicious prosecution for this crime that had happened within his own
observation, and concludes thus: " I mention these instances that we may
be the more cautious upon trials of offences of this nature, wherein the court
and jury may with so much ease be imposed upon, without great care and
vigilance, the heinousness of the offence many times transporting the judge
and jury with so much indignation that they are over-hastily carried on to
the conviction of the person accused thereof by the confident testimony of
sometimes false and malicious witnesses."
IV. What has been here observed, especially with regard to the manner of
proof, which ought to be more clear in proportion as the crime is the more
(1) 1 Hal. P. C. 634.

U) 1 Hal. P. C. 635.

Bean v. The People, 124 111. 578 (1888). Furner v. People, 33 Mich. 383 (3876). At
common law the accused w?.s not allowed to testify in his own behalf and if the
prosecutrix testified positively to the offence and there was no evidence to the contrary,
the courts held the evidence sufficient. Under our statute the accused is permitted to
testify in his own behalf and where his testimonv expressly denies that of the prosecu
trix she must be corroborated to authorize a conviction. Mathews v. The State, 19 Neb.
337 (1886). State v. Reid, 39 Minn. 280 (1888) on inferences from delay in com
plaint. Camp v. The State, 3 Ga. 420 (1847) on evidence of want of chastity of the party
ravished. Coleman v. Commonwealth, 84 Va. 6, holds that evidence of the good
character of the party ravished should be admitted only to repel an attack upon her
character. Declarations of the injured party, except when made " in extremis," are
hearsay and therefore inadmissible to prove the offence. 35 Ohio, 280 (1879). People v.
O'Sullivan, 104 N. V. (18S7), on delay in making complaint by the injured party.
(25) When the child does not sufficiently understand the nature and obligation of an
oath, the judge will put off the trial, for the child to be instructed in the meantime.
Bac. Abr. Evid. a. Leach, 430, n.—Chitty.
Waterman's Crim. Pro. (i860) vol. 2, 172. The People v. McGee, 1 Denio (N. Y.)
22(1845). Wharton Crim. Evidence, 294-3. 3 Russell on Crimes, (6 ed.) 234
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detestable, may be applied to another offence of a still deeper malignity—the
infamous crime against nature, committed either with man or beast; a crime
which ought to be strictly and impartially proved, and then as strictly and
impartially punished. But it is an offence of so dark a nature, so easily
charged, and the negative so difficult to be proved, that the accusation should
be clearly made out; for if false, it deserves a punishment inferior only to
that of the crime itself. (26)
I will not act so disagreeable a part, to my readers as well as myself, as to
dwell any longer upon a subject the very mention of which is a disgrace to
human nature. It will be more eligible to imitate, in this respect, the deli
cacy of our English law, which treats it in its very indictments as a crime
not fit to be named: " peccatum Mud horribile, inter Christianos non notninatidum.' ' (k) (27) A taciturnity observed likewise by the edict of Constantius and Constans: (/) ' ' ubi scelus est id, quod non proficit scire, jube*2i6] mus insurgere leges, armari jura *gladio ultore, ut exquisitis poenis
subdantur in/ames, qui sunt, vel qui futuri sunt rei." (28) Which
leads me to add a word concerning its punishment.
This the voice of nature and of reason and the express law of God(ni)
determined to be capital. Of which we have a signal instance long before
the Jewish dispensation by the destruction of two cities by fire from heaven;
so that this is a universal, not merely a provincial, precept. And our ancient
law in some degree imitated this punishment, by commanding such mis
creants to be burned to death, («) though Fletaf 0) says they should be buried
alive; either of which punishments was indifferently used for this crime
among the ancient Goths, (p) But now the general punishment of all felo
nies is the same, namely, by hanging; and this offence (being in the times of
popery only subject to ecclesiastical censures) was made felony without ben
efit of clergy by statute 25 Hen. VIII. c. 6, revived and confirmed by 5 Eliz.
c. 17. And the rule of law herein is, that if both are arrived at years of
discretion, agentes et conse?itientes pari poena plectantur.(q)(2g)
These are all the felonious offences more immediately against the personal
security of the subject. The inferior offences or misdemeanors that fall
under this head are assaults, batteries, wounding , false imprisonment, and
kidnaping. (30)
V. VI. VII. With regard to the nature of the three first of these offences
in general, I have nothing further to add to what has already been observed
in the preceding book of these commentaries, (r) when we consider them as
private wrongs or civil injuries, for which a satisfaction or remedy is given to
the party aggrieved. But, taken in a public light, as a breach of the king's
peace, an affront to his government, and a damage done to his subjects, they
are also indictable and punishable with fines and imprisonment, or with other
ignominious corporal penalties, where they are committed with any very
(*) See in Rot. Pari. (50 Edw. III. n. 5S) a complaint that ft Lombard did commit the sin " that was
not to he named." 12 Rep. 37.
(() Old. 9, 9, 31.
(m) Levit. xx. 13, 15.

fn) Britt. e. 9.
to) L. 1, c. 37.
(p) Stlernh. dejure Goth. I. 3, c. 2.
\q) 3 Inst. SO.
(r) See book iii. p. 120.

(26) Barbour's Crim. Law, 377^ seq. 1 Archbold Crim. PI. and Pr. 1016. Clark's
Crim. Law, H. Book, 193, 1894. Russell on Crimes, 249 et seq. (6 ed. )
(27) [" Theborrible crime not to be named amongst Christians."]
(2S) f " Where that crime is found which it is unfit ever to know, we command the
law to rise armed with an avenging sword, that the infamous men who are or shall in
future be guilty of it may undergo the most severe punishment."]
(20,} [That the agents and abettors be punished alike.]
(30) See 24 & 25' Vict c. 100, \\ 36-47.
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atrocious design; (s) as in case of an assault with an intent to mur
der, (31) or with an intent to commit either of the ^crimes last spoken [*2i7
of; for which intentional assaults, in the two last cases, indictments
are much more usual than for the absolute perpetration of the facts them
selves, on account of the difficulty of proof; or, when both parties are con
senting to an unnatural attempt, it is usual not to charge any assault, but
that one of them laid hands on the other with intent to commit, and that the
other permitted the same with intent to suffer, the commission of the abomi
nable crime before mentioned. And, in all these cases, besides heavy fine
and imprisonment, it is usual to award judgment of the pillory. (32)
There is also one species of battery more atrocious and penal than the rest,
which is the beating of a clerk in orders or clergyman, on account of the
respect and reverence due to his sacred character as the minister and ambas
sador of peace. Accordingly, it is enacted, by the statute called articuli
deri,(_Z2>) 9 Edw. II. c. 3,(34) that if any person lay violent hands upon a
clerk, the amends for the peace broken shall be before the king, that is, by
indictment in the king's courts; and the assailant may also be sued before the
bishop, that excommunication or bodily penance may be imposed, which if
the offender will redeem by money, to be given to the bishop or the party
aggrieved, it may be sued for before the bishop: whereas, otherwise, to sue
in any spiritual court for civil damages for the battery falls within the danger
of preemunire.(/X35) But suits are, and always were, allowable in the
spiritual court for money agreed to be given as a commutation for
penance, (w) So that upon the whole it appears that a person guilty of such
brutal behavior to a clergyman is subject to three kinds of prosecution, all of
which may be pursued for one and the same offence: an indictment for the
breach of the king's peace by such assault and battery; a civil action
for the special damage sustained by the party injured; and a suit *in [*2i8
the ecclesiastical court, first pro corredione et salute anim<?,(36) by
enjoining penance, and then again for such sum of money as shall be agreed
on for taking- off the penance enjoined; it being usual in those courts to ex
change their spiritual censures for a round compensation in money, (v) per
haps because poverty is generally esteemed by the moralists the best medicine
pro salute animce.
VIII. The two remaining crimes and offences against the persons of his
majesty's subjects are infringements of their natural liberty; concerning the
first of which, false imprisonment, its nature and incidents, I must content
myself with referring the student to what was observed in the preceding
volume, (w) when we considered it as a mere civil injury. But, besides the
private satisfaction given to the individual by action, the law also demands
public vengeance for the breach of the king's peace, for the loss which the
«) 1 Hawk. P. C. 65.
() 2 Inst. 492. 620.
u) Artie. Ctcr. Edw. II. 0. 4, F. N. B. 53.

(») 2 Roll. Rep. 8S4.
(to) See book. lii. p. 127.

(31) 24 & 25 Vict. c. 100, ? 61, provides that a person convicted of this crime shall be
liable (at the discretion of the court) to be kept in penal servitude for life [or for any term
not less than ten years]. 3 Russell on Crimes, (6 ed. ) 249. [Under the Penal Servitude
Act of 1891, the minimum term of imprisonment is reduced to two years.] See Water
man's Crim. Pro. vol. 2, 186, for punishment of this crime in the United States.
(32) The punishment of pillory is now taken away by the 56 Geo. III. c. 138. State
v. Danforth, 3 Conn. 112 (1819). See-3 Russell on Crimes, 304 et seq. (6 ed.) on assault
and battery, and 1 Bishop's New Crim. Iiaw, 337.
(33) [Articles of the clergy.]
(34) See 24 and 25 Vict. c. 100, \ 36.
(35) [To forewarn.]
(36) [For the amendment and health of' his soul.]
Book IV.—13.
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state sustains by the confinement of one of its members, and for the infringe
ment of the good order of society. We have seen before(jr) that the most
atrocious degree of this offence, that of sending any subject of this realm a
prisoner into parts beyond the seas, whereby he is deprived of the friendly
assistance of the laws to redeem him from such his captivity, is punished with
the pains of pramunire;(^'j) and incapacity to hold any office, without any
possibility of pardon.
And we may also add that, by statute 43 Eliz. c.
13,(38) to carry any one by force out of the four northern counties, or im
prison him within the same, in order to ransom him or make spoil of his
person or goods, is felony without benefit of clergy in the principals and all
accessaries before the fact. Inferior degrees of the same offence of false im
prisonment are also punishable by indictment, (like assaults and batteries, )
and the delinquent may be fined and imprisoned. (^r) And, indeed, (a)
there can be no doubt but that all kinds of crimes of a public nature, all
disturbances of the peace, all oppressions and other misdemeanors whatso
ever of a notoriously evil example, may be indicted at the suit of the
king. (39)
♦219]
*IX. The other remaining offence, that of kidnaping-, being the
forcible abduction or stealing away of a man, woman, or child from
their own country and sending them into another, was capital by the Jewish
law:— "He that stealeth a man, and selleth him, or if he be found in his
hand, he shall surely be put to death." (A) So, likewise, in the civil law the
offence of spiriting away and stealing men and children, which was called
plagium and the offenders plagiarii, was punished with death, (r) This is
unquestionably a very heinous crime, as it robs the king of his subjects,
banishes a man from his country, and may in its consequences be productive
of the most cruel and disagreeable hardships; and therefore the common law
of England has punished it with fine, imprisonment, and pillory. (a?) (40)
And also the statute n & 12 W. III. c. 7, though principally intended
against pirates, has a clause that extends to prevent the leaving of such per
sons abroad as are thus kidnaped or spirited away, by enacting that if any
captain of a merchant-vessel shall (during his being abroad) force any person
on shore or wilfully leave him behind, or refuse to bring home all such men
as he carried out, if able and desirous to return, he shall suffer three months'
imprisonment. And thus much for offences that more immediately affect the
persons of individuals.
(x) See page 116.
(b) Exod. xxi. 16. ■
(V) Stat. 31 Car. II. c. 2.
fcj Ff. 48, 15, 1.
Iz) West. Svmbol. part 2, page 92.
(d) Ravm. 474. 2 Shew. 221 Skin. 47. Comb. 10.
(a) 1 Hawk. P. C. 210.
(37) [To forewarn.]
(38) Repealed by 7 & 8 Geo. IV. c. 27: but see 31 Car. II. c. 2, which prohibits the
sending of" any British subject to any foreign prison. —Chitty.
(39) To constitute the injury of false imprisonment, there are two points requisite: (1)
The detention of the person; and (2) The unlawfulness of such detention. Every con
finement of the person is an imprisonment, whether it be in a common prison, or in a
private house, or even by forcibly detaining one in the public streets. See 2 Waterman's
Crim. Pro. 91 et seq. for general discussion on this offence. Also, 1 Archbold's Crim. Pr.
& PI. 947 et seq.
False imprisonment in its better legal meaning is a sort of aggravated assault. 2
Bishop's New Crim. Law, 434.
(40) Where a child is stolen for the sake of its clothes, it is the same species of felony
as if the clothes were stolen without the child. But it cannot be considered a felony
where a child is stolen and not deprived of its clothes. This crime would in general be
an aggravated species of false imprisonment; but, without referring it to that class of
offences, stealing a child from its parents is an act so shocking and horrid that it would
be considered the highest misdemeanor, punishable by fine and imprisonment, upon the
same principle on which it was decided to be a misdemeanor to steal a dead body from a
grave. —Christian.
Concerning child stealing, see stat. 24 & 25 Vict. c. 100, \ 56.
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CHAPTER XVI.
OF OFFENCES AGAINST THE HABITATIONS OF INDIVIDUALS.
*The only two offences that more immediately affect the habita- [*22o
Hons of individuals or private subjects are those of arson and
burglary.
I. Arson, ab ardendo, is the malicious and wilful burning the house or
out-house of another man.(i) This is an offence of very great malignity,
and much more pernicious to the public than simple theft, because, first, it is
an offence against that right of habitation which is acquired by the law of
nature as well as by the laws of society; next, because of the terror and con
fusion that necessarily attend it;, and, lastly, because in simple theft the
thing stolen only changes its master, but still remains in esse(2~) for the
benefit of the public; whereas by burning the very substance is absolutely
destroyed. It is also frequently more destructive than murder itself, of which,
too, it is often the cause, since murder, atrocious as it is, seldom extends
beyond the felonious act designed, whereas fire too frequently involves in the
common calamity persons unknown to the incendiary and not intended to be
hurt by him , and friends as well as enemies. For which reason the civil
law(a) punishes with death such as maliciously set fire to houses in towns
and contiguous to others, but is more merciful to such as only fire a cottage
or house standing by itself.
*Our English law also distinguishes with much accuracy upon this [*22i
crime. And therefore we will inquire, first, what is such a house as
may be the subject of this offence; next, wherein the offence itself consists,
or what amounts to a burning of such house; and, lastly, how the offence is
punished.
1. Not only the bare dwelling-house, but all out-houses that are parcel
thereof, though not contiguous thereto, nor under the same roof, as barns
and stables, may be the subject of arson. (6) And this by the common law,
which also accounted it a felony to burn a single barn in the field, if filled
with hay or corn, though not parcel of the dwelling-house, (t) The burning
of a stack of corn was anciently likewise accounted arson. (rf) (3) And
3 Inst. 69.
14 1 Hawk. P. C. 105.

(1) 2 Bishop's New Crim. L. 5. 2 Archbold's Crim. Pr. & PI. 1471. 1 McKinney's
Justice, 4 ed. 442. 1 Bishop's New Crim. L. 341. 2 Russell on Crimes, 547.
(2) [Being.]
(3) The law on this subject is now declared by stat. 24 and 25 Vict. c. 97, which pro
vides substantially as follows:
Sec. 1. Whosoever shall set fire to any church, chapel, meeting house or other place
of divine worship, upon conviction shall be liable, at the court's discretion, to penal ser
vitude for life, or any term not less than three years, or to be imprisoned for any term
not exceeding two years, with or without hard labor, and with or without solitary con
finement, and if a male under sixteen years of age, with or without whipping.
Sec. 2. Whosoever shall set fire to a dwelling-house, any person being therein, upon
conviction, is liable at the court's discretion to such punishment as is inflicted in sec. I.
Sec. 3. Whosoever shall set fire to any house, stable, coach-house, out-house, ware
house, office, shop, mill, malt-house, hop-rack, store-house, granary, hovel, shed, or fold,
or to any farm building, or to any building or erection used in farming land, or in trade
or manufacture, shall be punished, as are offenders against the provisions of sec. I.
Sec. 4. Whosoever shall set fire to any station, engine-house, warehouse or other
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indeed all the niceties and distinctions which we meet with in our books con
cerning %vhat shall or shall not amount to arson seem now to be taken away
by a variety of statutes, which will be mentioned in the next chapter, and
have made the punishment of wilful burning equally extensive as the mis
chief. The offence of arson (strictly so called) may be committed by wil
fully setting fire to one's own house, provided one's neighbor's house is
thereby also burned; but if no mischief is done but to one's own, it does
not amount to felony, though the fire was kindled with intent to burn
another' s.(^) For, by the common law, no intention to commit a felony
amounts to the same crime, though it does in some cases, by particular
statutes. However, such wilful firing one's own house in a town is a high
misdemeanor, and punishable by fine, imprisonment, pillory, and perpetual
sureties for the good behavior. (/) And if a landlord or reversioner sets fire
to his own house, of which another is in possession under a lease from him
self or from those whose estate he hath, it shall be accounted arson; for dur
ing the lease the house is the property of the tenant, (g) (4)
*222]
*2. As to what shall be said to be a burning, so as to amount to
arson, a bare intent, or attempt to do it by actually setting fire to a
house, unless it absolutely burns, does not fall within the description of incendit
et combussit,(~>) which were words necessary in the days of law-Latin to all
indictments of this sort. But the burning and consuming of any part is
sufficient, though the fire be afterwards extinguished. (A) Also it must be
a malicious burning; otherwise it is only a trespass; and therefore no negli-

building belonging to any railway, port, dock or harbor, or to any canal or other naviga
tion, is liable to the same punishment as offenders against the provisions of sec. I.
Sec. 5. Whosoever shall set fire to any public building shall suffer the punishment pre
scribed in sec. 1.
Sec. 6. Whosoever shall set fire to any other building shall be punished as if he were
an offender against sec. 1, except that the sentence of penal servitude shall not exceed
fourteen years.
Sec. 7. Whosoever shall set fire to goods in any building the firing of which is felony,
shall suffer the punishment inflicted upon offenders against sec. 6.
Sec. 8. Whosoever shall attempt to set fire to any building or matter or thing in the
last preceding section mentioned, shall suffer the punishment prescribed in sec. 6.
There must be an actual burning of the whole or some part of the house, and the act
must be malicious and wilful: otherwise it will be only trespass. 2 Russell on Crimes, 6
ed. 781 et seq. 2 Bishop's New Crim. L. 6 ed. The burning of a stack of hay is not
parcel of the house and the burning of it is not arson. 2 Archbold's Crim. Pr. & PI.
147 1 el seq. Arson has regard to the possession rather than the property. Snyder
v. People, 26 Mich. 106. Where a person fails to accomplish such a burning as consti
tutes arson, he is guilty of a misdemeanor. Mary v. State, 24 Ark. 46 (1862).
(4) One cannot commit arson, at common law, of his own house, even when it is in
sured; nor can a wife become guilty of this offence by burning her husband's house, nor
the husband if the property is his wife's, but a servant commits the offence as does a
landlord not in possession: a widow is not freed from guilt until the dower is assigned to
her. 2 Bishop's New Crim. L. 8; U. S. Crim. L. Lewis, 81 ( 1847). A lodger who
kindles a fire in his room with the intent to burn his personal effects, but not to destroy
the building, to defraud the insurance company, is liable to conviction of arson in the
first degree. 92 N. Y. (Sickels) 68 (1893). Clark's Crim. L. 226. An indictment for
arson, charging the defendant with burning the property of another, not sustained,
where it appeared by the evidence that the accused was in possession of the property
under a contract to purchase; rule applied to dwellings and buildings not parcel
thereto. State v. Fish, 3 N.J. (Dutcher) 323 (1858). The common law in this respect
is now absorbed in statutes making such offences specifically indictable. State v. Roper,
88 N. C. 656 (1883). 2 Wh. Crim. Law, 1065.
(5) [He hath burned and consumed.]
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gence or mischance amounts to it. (6) For which reason, though an unquali
fied person, by shooting with a gun, happens to set fire to the thatch of a
house, this Sir Matthew Hale determines not to be felony, contrary to the
opinion of former writers, (z) But, by statute 6 Anne, c. 31, any servant
negligently setting fire to a house or out-houses shall forfeit 100/. or be sent
to the house of correction for eighteen months; in the same manner as the
Roman law directed, " eos, qui negligenter ignes apud se habuerint, fuslibus
velflagcllis ccedi. " (k) (7)
3. The punishment of arson was death by our ancient Saxon laws. (/) And
in the reign of Edward the First, this sentence was executed by a kind of lex
talionis;(&) for the incendiaries were burned to death :(m) as they were also
by the Gothic constitutions. («) The statute 8 Hen. VI. c. 6 made the wilful
burning of houses, under some special circumstances therein mentioned,
amount to the crime of high treason. But it was again reduced to felony by
the general acts of Edward VI. and queen Mary; and now the punishment
of all capital felonies is uniform, namely, by hanging. The offence of arson
was denied the benefit of clergy by statute 21 Hen. VIII. c. 1, but that
statute was repealed by 1 Edw. VI. c. 12, and arson was afterwards held to
be ousted of clergy, with respect to the principal offender, only by
inference and deduction from the statute 4 & 5 P. and M. c. 4,
*which expressly denied it to the accessary before the fact;(o) though [*223
now it is expressly denied to the principal in all cases within the
statute 9 Geo. I. c. 22.(9)
II. Burglary, or nocturnal housebreaking, burgi latrocinium, which by our
ancient law was called hamesecken, as it is in Scotland to this day, has always
been looked upon as a very heinous offence; not only because of the abundant
terror that it naturally carries with it, but also as it is a forcible invasion and
(t) 1 Hal. P. C. 5G9.
(m) Brltt. c. 9.
(i) Ft. 1, 15. 4.
(n) Stiernhnok, dejure Goth. I. 3, c 6.
(i) LL. Inst, c. 7.
(o) 11 Rep. 35. 2 Hal. P. C. 346, 347. Fost. 336.
(6) The term malice in this case, asin many others, does not merely imply a design to
injure the party who is eventually the sufferer, but an evil and mischievous intention,
however general, producing damage to individuals. For if a man has a design to burn
one house and by accident the flames destroy another, instead of that against which his
contrivance was directed, he will be guilty of maliciously burning the latter. I Hale,
569. Hawk. b. i. -c. 39, s. 5. The maxim malitia supplei atatcm [Malice supplies want
of age], applies to this as well as to other cases; for Lord Hale gives an instance of a
youth of tender age being convicted before himself, and executed, for this offence, on
circumstances affording strong evidence of a mischievous discretion. 1 Hale, 569, 570.
And the intent to injure may be always inferred from the wrongful act of setting fire; for
a man must be supposed to intend the necessary consequences of his own act. Russ. &
Ry. C. C. 207.—Chitty.
For statutes in force, 2 Russell on Crimes, 786. Decisions on repealed statutes, ib. 959;
2 Archbold's Crim. Pr. & PI., 1473-14S3; U. S. Crim. L. (Lewis) 81. What is necessary
to maintain the indictment, 2 Waterman's Crim. Proc. 712, An indictment charging the
defendant with intent to injure the owner of the house is defective; it must charge inten
tion to burn the house. Mary v. State, 24 Ark. 46 (1862). New York Revised Statutes
divide the crime of arson into four degrees; the first is no longer a capital offence. I
Barbour's Crim. Law, 145. The house itself must be burned; property in the house is not
sufficient to sustain the indictment Graham v. The State, 40 Ala. 659 ( 1S67); Cochran v.
The State, 6 Md. 400 ( 1S54). State v. Hall and Savage, 93 N. C. 573 ( 1885 ).
(7) ["Those who have fire carelessly about them shall be beaten with whips or
sticks."] The punishment inflicted by 6 Anne, c. 31, was again inflicted by 14 Geo. III.
c. 78, f! 84, which appears to be unrepealed. —ChiTTY.
(8) [The law of requital in kind.]
(9) Arson, originally punishable by death, is now dealt with more mildly under the
statutes in most of the states, some of which divide arson into various degrees. 2 Bishop's
New Crim. Law, 12. The punishment of an attempt should be less than that of the con
summated crime; punishment is an act of retributive justice to which reformation and
example are incidental. 1 Wh. Crim. L. 9.
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disturbance of that right of habitation which every individual might acquire
even in a state of nature; an invasion which in such a state would be sure to
be punished with death, unless the assailant were the stronger. But in civil
society the laws also come in to the assistance to the weaker party; and, be
sides that they leave him this natural right of killing the aggressor if he can,
(as was shown in a former chapter, )(/>) they also protect and avenge him
in case the might of the assailant is too powerful. (10) And the law of
England has so particular and tender a regard to the immunity of a man's
house that it styles it his castle and will never suffer it to be violated with
impunity; agreeing herein with the sentiments of ancient Rome, as expressed
in the words of Tully:(<7) "quod enim sanctius, quid omni religione munitius,
quam domus uniuscujusque civium f ' ( 1 1 ) For this reason, no outward doors
can, in general, be broken open to execute any civil process; though, in
criminal causes, the public safety supersedes the private. Hence also in
part arises the animadversion of the law upon eaves-droppers, nuisancers,
and incendiaries; and to this principle it must be assigned that a man may
assemble people together lawfully, (at least if they do not exceed eleven,)
without danger of raising a riot, rout, or unlawful assembly, in order to
protect and defend his house; which he is not permitted to do in any other
case.(r)
♦224]
*The definition of a burglar, as given by Sir Edward Coke,(j) is
" he that by night breaketh and entereth into a mansion-house with
intent to commit a felony." In this definition there are four things to be
considered: the time, the place, the manner, and the intent.
1. The time must be by night, and not by day, for in the daytime there
is no burglary. We have seen,(/) in the case of justifiable homicide, how
much more heinous all laws made an attack by night rather than by day,
allowing the party attacked by night to kill the assailant with impunity.
As to what is reckoned night and what day, for this purpose, anciently the
day was accounted to begin only at sunrising and to end immediately upon
sunset; but the better opinion seems to be that if there be daylight or
crepusculum(i2) enough, begun or left, to discern a man's face withal,
it is no burglary. («) But this does not extend to moonlight, for then
many midnight burglaries would go unpunished; and, besides, the ma
lignity of the offence does not so properly arise from its being done in
the dark as at the dead of night, when all the creation, except beasts of
prey, are at rest; when sleep has disarmed the owner and rendered his
castle defenceless. (13)
2. As to the place. It must be, according to Sir Edward Coke's definition,
in a mansion-house; and therefore, to account for the reason why breaking
open a church is burglary, as it undoubtedly is, he quaintly observes that it
is domus mansionalis Dei. (z>) (14) But it does not seem absolutely necessary
()') See patre 180.

(() See pages ISO. 181,
(u) 3 Inst. 63. 1 Hal. P. C. 850. 1 Hawk. P. C. 101.
(i>) 3 Inst. 64.

(10) See stat. 24 & 25 Vict. c. 96, ? r, 50-59, for the present law concerning burglary.
2 Waterman's Crim. Pro. 263 (i860). Story on Bailments, 31.
(n) ["For what is more sacred, what more inviolate, than the house of every citi
zen?"].
(12) [Twilight.]
(13) No difficulty, however, can now arise on this point, as the time in which the crime
of burglary can be committed is expressly defined, by stat. 1 Vict. c. 86, s. 4, to commence
at nine o'clock in the evening of each day and to conclude at six o'clock in the morning
of the next succeeding day.—Stewart.
(14) [The mansion-house of God.]
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that it should in all cases be a mansion-house, (15) for it may also be com
mitted by breaking the gates or walls of a town in the night; (w) though that,
(u>) Spelm. Glass, tit. Burglary. I Hawk. P. C. 103.
(15) There is no middle space between day and night; where one begins the other
ends. Bishop on Statutory Crimes, 263. In U. S. some few statutory housebreakings
remain which may be committed in the daytime. 2 Bishop's New Crim. L. 62. 2 Rus
sell on Crimes, 1 et seq. "Nighttime" is denned by statute in some of the states.
Clark's Crim. Law, 237. Williams v. State, 60 Ga. 445 (1878). Indictment for burglary
in the third degree need not state that the offence was committed in the nighttime.
Butler v. The People, 4 Denio (N. Y. ) 68 (1847I. A verdict of larceny was sustained
where there was not sufficient evidence that the offence was committed at nighttime.
State v. McKnight, m N. C. 691 (1892).
The new statute does not contain the word mansion, which was formerly held to com
prehend out-houses, if parcel of the dwelling-house; the consequence of which, and of
the new provisions in ss. 13 & 14, is, that no building except a dwelling-house, or a
building immediately connected therewith, can now be the subject of burglary either at
common law or under the new statute. Where the owner has never, by himself or by
any of his family, slept in the house, it is not his dwelling-house so as to be the subject
of burglary. Rex v. Martin, R. & R. C. C. 108. And see Lyon's case, Leach, 169.
Thompson's case, id. 893. Where a servant has part of a house for his occupation, and
the rest is reserved by the proprietor for other purposes, the part reserved cannot be
deemed part of the servant's dwelling-house; and it will be the same if any other person
has part of the house and the rest is reserved. Rex v. Wilson, R. & R. C. C. 115. Where
a servant stipulates upon hire for the use of certain rooms in his master's premises for
himself and family, the premises may be described as the master's dwelling-house,
although the servant is the only person who inhabits them; for he shall be considered as
living there as servant, not as holding as tenant. Rex v. Stock, id. 185. Where a shop
was rented with some of the apartments of a house, it was held that the shop was still
part of the dwelling-house, and that burglary might be committed in it, as the house of
the landlord. Gibson's case, Leach, 287. Where it must be laid in the indictment to be
the dwelling-house of the landlord, if he break open the apartments of his lodgers and
steal their goods, it is not burglary; for a man cannot be guilty of burglary in his own
house Kel. 84.
With respect to the new provisions contained in ss. 13 & 14 of the new statute, it would
seem that any building which before the passing of this statute would have been the sub
ject of burglary, by reason of its being within the curtilage, may now be the subject of
an indictment under s. 14. The main question in such cases will be, what shall be con
sidered as being within the curtilage, which, in the Termes de la Ley [In terms of the law]
is defined to be a garden-yard, field, or piece of void ground, lying near, and belonging to,
the messuage. Such garden, etc., must be connected with the messuage by one uninter
rupted fence or enclosure of some kind; and perhaps such fence may more properly be
termed the curtilage than the ground lying within it. An indictment under the new
section must aver that the building was within the curtilage of the prosecutor's dwellinghouse, and that it was occupied therewith by the prosecutor; but it would seem that it
need not aver that the building was one in which burglary could not be committed. See
Rex v. Robinson, R. & R. C. C. 321 The other clauses of this statute, namely, s. 10, as to
sacrilege, or burglary and stealing in a church or chapel; s. 12, as to housebreaking and
stealing in a house; and s. 15, as to robbery in a shop, will be more properly the sub
jects of consideration and exposition in the succeeding chapter, 17, to which the reader
is referred.
As to the residence: from all the cases, it appears that it must be a place of actual resi
dence. Thus, a house under repair, in which no one lives, though the owner's property
is deposited there, is not a place in which burglary can be committed; for it cannot be
deemed his dwelling-house until he has taken possession and begun to inhabit it. I
Leach, 185. Nor will it make any difference if one of the workmen engaged in the
repairs sleeps there in order to protect it 1 Leach, 186, in notis [In the notes]. Nor,
though the house is ready for the reception of the owner, and he has sent his property
into it preparatory to his own removal, will it become for this purpose his mansion. 2
Leach, 771. And where the owner has never, by himself or by any of his family, slept
in the house, it is not his dwelling-house so as to make the breaking thereof burglary,
though he has used it for his meals and all the purposes of his business. Russ. & Ry. C.
C. 138. So, if the landlord of a house purchase the furniture of his out-going tenant,
and procure a servant to sleep there in order to guard it, but without any intention of
making it his own residence, a breaking into the house will not amount to burglary. 2
Leach, 876. But if the agent of a public company reside at a warehouse belonging to his
employers, this crime may be committed by breaking it, and he may be considered as the
owner. 2 Leach, 931. And it seems that if a man die in his house, and his executors
1619

224-225

OF PUBLIC WRONGS.

[Book IV

perhaps, Sir Edward Coke would have called the mansion-house of the gar
rison or corporation. Spelman defines burglary to be " nodurna
♦225] diruptio alicujus *habitaculi, vel ecclesia, etiam murorum portarumve
burgi, ad feloniam fierpelrandam." (16) And therefore we may
safely conclude that the requisite of its being domus mansionalis(\']) is only
in the burglary of a private house, which is the most frequent, and in which
it is indispensably necessary, to form its guilt, that it must be in a mansionor dwelling-house. For no distant barn, warehouse, or the like are under
the same privileges, nor looked upon as a man's castle of defence; nor is a
breaking open of houses wherein no man resides, and which therefore for the
time-being are not mansion-houses, attended with the same circumstances of
midnight terror. A house, however, wherein a man sometimes resides, and
which the owner hath only left for a short season, ayimo revertendi;(i?>) is
the object of burglary, though no one be in it at the time of the fact com
mitted, (x) And if the barn, stable, or warehouse be parcel of the mansionhouse, and within the same common fence, (y) though not under the same
roof or contiguous, a burglary may be committed therein; for the capital
house protects and privileges all its branches and appurtenances, if within
the curtilage or home-stall, (z) A chamber in a college or an inn of court,
where each inhabitant hath a distinct property, is, to all other purposes as
well as this, the mansion-house of the owner, (a) So also is a room or lodg
ing in any private house the mansion for the time-being of the lodger, if the
owner doth not himself dwell in the house, or if he and the lodger enter by
different outward doors. But if the owner himself lies in the house, and
(x) 1 Hal. P. C. 868. Fost. 77.
(«) King v. Garland, P. 16 Geo. III. by all the
judges.

(z) 1 Hal. P. C. 5SR. 1 Hawk. P. C. 1M.
[a) 1 Hal. P. C. 556.

Eut servants in it and keep them there at board-wages, burglary may be committed in
reaking it, and it may be laid to be the executors' property. 2 East, P. C. 499.
It seems quite settled, as above observed, that the proprietor of the house need not be
actually within it at the time the offence is committed, provided it is one of his regular
places of abode. For if he leaves it animo revertendi [An intent to return], though no
person resides there in his absence, it will still be his mansion. As if a man has a house
in town and another in the country, and goes to the latter in the summer, the nocturnal
breaking into either with a felonious design will be burglarious. Fost. 77. And though
a man leaves his house and never means to live in it again, yet if he uses part of it as a
shop, and lets a servant and his family live and sleep in another part of it for fear the
place should be robbed, and lets the rest to lodgers, the habitation by his servant and
family will be a habitation by him, and the shop may still be considered as part of his
dwelling-house. 1 Burn. J. 24 ed. 503. Russ. & Ry. C. C. 442, S. C. But in an indict
ment for larceny from a dwelling-house, where the prosecutor left his house without any
intention of living in it again, and intending to use it as a warehouse only, though he had
persons (not of his family) to sleep iu it to guard the property, it was held it could not be
considered the prosecutor's dwelling-house to support the charge. Russ. & Ry. C. C.
187. And if the occupier of a house removes from it with his whole family and takes away
so much of his goods as to leave nothing fit for the accommodation of inmates, and has
no settled idea of returning to it, but rather intends to let it, the offence will be merely
larceny. Fost. 76. And the mere casual use of a tenement will not suffice; and therefore
the circumstances of a servant sleeping in a barn, or porter in a warehouse, for particular
and temporary purposes, will not so operate as to make a violent entry in the night, in
order to steal, a burglary. I Hale, 557, 558.—ChiTTV. See (1), supra, as to place; also,
1 Barbour's Criminal L. 158. 2 Archbold's Crim. Pr. & PI. 1103 and 14S0. 2 Waterman's
Crim. Proc. 308 & 718 (i860). A mill-house, in which no one sleeps, considerably
removed from its owner's dwelling-house, not appurtenant, is not the subject of burglary
at comtnon law. State v. Sampson, 12 S. C. 567 (1879). S. C. 4 Lawson's Criminal
Defences, 867.
( 16) [" The nocturnal breaking open of any habitation or church, or even the walls or
gates of a town, for the purpose of committing a felony."]
(17) [The mansion-house.]
(18) [With the intention of returning.]
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hath but one outward door, at which he and his lodgers enter, such lodgers
seem only to be inmates and all their apartments to be parcel of the one
dwelling-house of the owner. (6) Thus, too, the house of a corporation inhab
ited in separate apartments by the officers of the body corporate is the man
sion-house of the corporation, and not of the respective officers. (V) But if I
hire a shop, parcel of another man's house, and work or trade in it, but never
lie there, it is no dwelling-house, nor can burglary be committed there
in, for by the lease *it is severed from the rest of the house, and there- [*226
fore is not the dwelling-house of him who occupies the other part;
neither can I be said to dwell therein when I never lie there. (a?) Neither
can burglary be committed in a tent or booth erected in a market or fair,
though the owner may lodge therein ;(e) for the law regards thus highly
nothing but permanent edifices; a house or church, the wall or gate of a
town; and though it may be the choice of the owner to lodge in so fragile a
tenement, yet his lodging there no more makes it burglary to break it open
than it would be to uncover a tilted wagon in the same circumstances. (19)
3. As to the manner of committing burglary: there must be both a break
ing and an entry to complete it. But they need not be both done at once;
for if a hole be broken one night, and the same breakers enter the next
night through the same, they are burglars. (/) There must in general be an
actual breaking; not a mere legal clausum /regit, { 20) (by leaping over invisi
ble ideal boundaries, which may constitute a civil trespass,) but a substan
tial and forcible irruption. As at least by breaking or taking out the glass
of, or otherwise opening, a window; picking a lock or opening it with a key;
nay, by lifting up the latch of a door, or unloosing any other fastening which
the owner has provided. (21) But if a person leaves his doors or windows open,
6) Kelw. 84. 1 Hal. P. C. 556.
(c) 1 Hawk. P. C. 104.
c) F«st. 38, 39.
(/) 1 Hal. P. C. 553.
rfj 1 Hal. P. C. 558.
( 19) The house broken must, at common law, be a dwelling-house or an out-house
within the curtilage; any building within the curtilage is within the definition. Clark's
Crim. Law, 236. Com. v. Buzzell, 33 Mass. (Pickering) 161. State v. Brooks, 4 Conn.
448. Quinn v. People, 71 N. Y. (Sickels) 574. State v. Langford, N. C. (Devereux) 258.
People v. Fairchild, 48 Mich. (Chaney) 36. A room or rooms in an apartment house,
rented to separate families, and with a door and entry common to all, constitute each the
dwelling of the particular occupant within the meaning of the law. People v. Bush, 3
Parker Cr. R. (N. Y.) 556. Mason v. People, 26 N. Y. 200. Burglary may be committed
in a city house to which the owner has removed his furniture with the intention of occu
pying it after his return from his summer residence, though he has never lodged in the
house. Comm. v. Brown, 3 Rawle ( Pa. ) 207. Entering at the back of the out-house, the
front part of which is within the curtilage, is burglary. Fisher v. State, 43 Ala. 17. 2 Water
man's C. Pro. 287 & 304. 2 Archbold's Crim. Pr. & PI. 1086 el seq. 2 Russell on Crimes,
15 et seq. U. S. Crim. Law (Lewis) 126. Pitcher v. People, 16 Mich. 142.
(20) [Breaking the close.]
(21) So to push open massive doors which shut by their own weight is burglarious,
though there is no actual fastening. 2 East, P. C. 487. Pulling down the sash of a win
dow is a breaking, though it has no fastening and is only kept in its place by the pulleyweight: it is equally a breaking although there is an outer shutter which is not put to.
Russ. & Ry. C. C. 451. And where a window opens upon hinges, and is fastened by a
wedge, so that pushing against it will open it, forcing it open by pushing against it is
sufficient to constitute a breaking. Russ. & Ry. C. C. 355. But where the prisoner broke
out of a cellar by lifting up a heavy flap by which the cellar was closed on the outside
next the street, (the flap was not bolted, but it had bolts,) six of the learned judges were
of opinion that there was a sufficient breaking to constitute burglary; the remaining six
were of a contrary opinion. Russ. & Ry. 'C. C. 157. And it is to be observed that even
when the first entry is a mere trespass, being as per janua aperla [Through the open
outer door], if the thief afterwards breaks open any inner room, he will be guilty of
burglary, ( 1 Hale, 553;) and this may be done by a servant who sleeps in an adjacent
room unlatching his master's door and entering his apartment with intent to kill him. 1
Hale, 554. But lord Hale doubts whether a guest at an inn is guilty of burglary by rising
in the night, opening his own door, and stealing goods from other rooms. 1 Hale, 554.
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it is his own folly and negligence, and if a man enters therein it is no
burglary; yet, if he afterwards unlocks an inner or chamber door, it is so.
(^-)(22) But to come down a chimney is held a burglarious entry; for that
is as much closed as the nature of things will permit. (A) So, also, to knock
at the door, and upon opening it to rush in with a felonious intent; or, under
pretence of taking lodgings, to fall upon the landlord and rob him; or to
procure a constable to gain admittance, in order to search for traitors, and
then to bind the constable and rob the house; all these entries have
♦227] been adjudged burglarious, though there was *no actual breaking; for
the law will not suffer itself to be trifled with by such evasions,
especially under the cloak of legal process. (?) And so, if a servant opens
and enters his master's chamber-door with a felonious design, or if any
other person lodging in the same house or in a public inn opens and enters
another's door with such evil intent, it is burglar}'. Nay, if the servant
conspires with a robber and lets him into the house by night, this is burglary
in both;(£) for the servant is doing an unlawful act, and the opportunity
afforded him of doing it with greater ease rather aggravates than extenuates
the guilt. As for the entry, any the least degree of it, with any part of the
bod}% or with an instrument held in the hand, is sufficient; as, to step over
the threshold, to put a hand or a hook in at a window to draw out goods,
or a pistol to demand one's money, are all of them burglarious entries.
(0(23) The entry may be before the breaking, as well as after: for, by
statute 12 Anne, c. 7, if a person enters into the dwelling-house of another
without breaking in, either by day or by night, with intent to commit felony, or
being in such a house shall commit any felony, and shall in the night break
out of the same, this is declared to be burglary, there having before been differ
ent opinions concerning it, Lord Bacon(;«) holding the affirmative and Sir
Matthew Hale(w) the negative. But it is universally agreed that there
must be both a breaking, either in fact or by implication , and also an entry,
in order to complete the burglary. (24)
(17) 1 Hal. P. C. 553.
'0 1 Hal. P. C. 555. 1 Hawk. P. C. 103. Fost. 108.
(A) 1 Hank. P. C. 102. 1 Hal. P. C. 552.
m) Elm. 65.
(0 1 Hawk. P. C. 102.
(n) 1 Hal. P. C. 554.
(*) 8tra.881. 1 Hal. P. C. 553. 1 Hawk. P. C. 103.
And it seems certain that breaking open a chest or trunk is not in itself burglarious,
(Fost. 108, 109;) and, according to the better opinion, the same principle applies to cup
boards, presses, and other fixtures, which, though attached to the freehold, are intended
only the better to supply the place of movable depositories. Fost. 109. —ChitTY.
(22) It will be burglary to unlatch an inner door with a felonious intent; and whatever
would be a breaking of an outer door will also be a breaking of an inner door to consti
tute burglary. See 2 East, P. C. 488.
But it does not seem to be a burglary to break the doors of cupboards, presses, and
closets. Ibid. —ChiTTY.
(23) So if the prisoner breaks open a shop-window and with his hand takes out goods,
the offence is complete. Fost. 107. Russ & Ry. C. C. 499, S. P. Introducing the hand
between the glass of an outer window and an inner shutter is sufficient entry to consti
tute burglar}'. Russ. & Ry. C. C. 34£. And where several having broken open a house,
and, attempting to enter, are opposed by the owner, and in making a pass at him the
hand of one of the party is within the threshold, he will be guilty of burglary. I Hale,
553. If, however, an instrument has been thrust into the window, not for the purpose of
taking out property, but only calculated to form the aperture, this will not be regarded
as an entry, (1 Leach. 406;) or if a house be broken open, and the owner, through the
fear occasioned by the circumstance, throw out his money, the burglary will not be com
pleted. 1 Hale, 555. It seems doubtful whether shooting through the window is suffi
cient by the entry of the shot discharged; but it seems the better opinion that it is, as in
this case a felony by killing is as much attempted as in the introduction of an instrument
a felony by stealing is attempted. I Hale, 555. Hawk. b. I, c. 38, s. 7. See 4 Camp.
220. 1 Stark. 58.—Chitty.
(24) The act now in force is 7 & 8 Geo IV. c. 27.—ChtTTY. 2 Russell on Crimes, 2 et
seq. 1 Barbour's Crim. L. 159. 2 Waterman's Crim. Pro. 307. U. S. Crini. L. (Lewis)
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4. As to the intent; it is clear that such breaking and entry must be
with a felonious intent, otherwise it is only a trespass. And it is the same
whether such intention be actually carried into execution, or only demon
strated by some attempt or overt act, of which the jury is to judge. And
therefore such a breach and entry of a house as has been before de
scribed, by night, with intent to commit a robbery, *a murder, a [*228
rape, or any other felony, is burglary; whether the thing be actually
perpetrated or not. Nor does it make any difference whether the offence
were felony at common law or only created so by statute; since that statute
which makes an offence felony gives it incidentally all the properties of a
felony at common law. (0) (25)
Thus much for the nature of burglary, which is a felony at common
law, but within the benefit of clergy. The statutes, however, of 1 Edw.
VI. c. 12, and 18 Eliz. c. 7, take away clergy from the principals, and that
of 3 & 4 W. and M. c. 9, from all abettors and accessaries before the fact.
(P) And, in like manner, the law of Athens, which punished no simple
theft with death, made burglary a capital crime, (q) (26)
(o) 1 Hawk. P. C. 105.
(p) Burglary In any house belonging to the PlateGlare Company, with Intent to steal the stock or
utensils, Is, by Btat. 13 Geo. III. c. 38, declared to be

single felony, and punished with transportation for
seven years.
(q) Port. Antlq. b. 1. c. 26.

127. Archbold's Crim. Pr. & PI. 1078. Binns' Justice, 251 (10 ed.). Constructive break
ing, by trickery, etc. Malone's Crim. Briefs, 186. State v. Henry, 9 Ire. (N. C.) 463.
One who secretes himself in a dwelling-house at night with intent to commit a felony
therein, and, being discovered, escapes by unlocking or opening a door, is not guilty of
burglary. 4 Lawson's Criminal Defences, 849. It is not a universal rule that an omission
of the ordinary fastenings divests a breaking of its burglarious character. State v. Jansen, 22 Kan. 508 (Randolph)
ciency of the various fastenings employed for the preservation of chattels in store.
Carter v. State, 68 Ala. 98 (1880). The entering of a dwelling by raising a window, with
out breaking or bursting it, constitutes burglary in the second degree. 63 Mo. 595
(1876).
(25) But if a servant intrusted by his master to sell goods receives money to his use,
conceals it in the house instead of paying it over, and, after his dismissal, breaks the
house and steals it, the entry is not burglarious, because there was no felony in the
original taking. I Show. 53. And even where prisoners were proved to have broken
open a house in the nighttime, to recover teas seized for want of a legal permit for the
use of the person from whom they were taken, an indictment for burglary with intent to
steal washolden not to be supported. 2 East, P. C. 510.—Chitty.
(26) The punishment of this crime now varies according to the circumstances under
which it is committed, it being enacted, by stat. I Vict, c 86. s. 2, that whoever shall burg
lariously break and enter into any dwelling-house, and shall assault with intent to mur
der any person being therein, or shall stab, cut, wound, beat, or strike such person, shall
be guilty of felony punishable
punishable only with transportation for life or for not less than ten years, or imprison
ment for three years, —and now penal servitude may be substituted. And now, further,
by stat. 14 & 15 Vict. c. 19, ss. 1, 2, any person found by night armed with any dangerous
weapon, with intent to enter any dwelling and to commit felony therein, or found in the
possession, without lawful excuse, of housebreaking instruments, or with his face black
ened or disguised, or found by night in any builrlinjj with intent to commit any felony,
shall be guilty of a misdemeanor, punishable with imprisonment, with or without hard
labor, not exceeding three years,—and now with peual servitude. —STEWART. 1 Bishop's
New Crim. L. 437 et seq. 2 ib. 65. 1 Wh. Crim. L. 711. 2 Russ. on Crimes, 38. 1
Barbour's Crim. L. 99 et seq.. 2 Archbold's Crim. Pr. & PI. 1103. Malone's Crim.
Briefs, 185, 187. If the intent be to commit an offence which is not a felony, the offence
of burglary is not made out. Rex v. Dingley, 2 Leach, 840. It is competent for the
accused to show purpose of illicit sexual connections as against burglarious intent
Robinson v. State, 53 Md. 151 ( 1879). It is not burglary to enter a house for adulterous
purposes, where adultery is not a felony. State v. Cooper, 16 Vt. 551 (1884V It is a
defence that the object of the defendant was to expose as a detective the parties really
guilty. Prices. People, 1097, sec. 108 (1820).
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CHAPTER XVII.
OF OFFENCES AGAINST PRIVATE PROPERTY.
♦229]

*The next and last species of offences against private subjects are
such as more immediately affect their property. Of which there are
two which are attended with a breach of the peace; larceny and malicious mis
chief, and one that is equally injurious to the rights of property, but attended
with no act of violence, which is the crime offorgery. Of these three in their
order. _
I. larceny, or theft, by contraction for latrociny, latrocinium, is distin
guished by the law into two sorts: the one called simple larceny, or plain
theft unaccompanied with any other atrocious circumstance; and mixed or
compound larceny , which also includes in it the aggravation of a taking from
one's house or person. ( 1 )
And, first, of simple larceny, which, when it is the stealing of goods above
the value of twelve-pence, is called grand larceny; when of goods to that
value, or under, is petit larceny; offences which are considerably distin
guished in their punishment, but not otherwise. I shall therefore first con
sider the nature of simple larceny in general, and then shall observe the
different degrees of punishment inflicted on its two several branches.
Simple larceny, then, is " the felonious taking and carrying away of the
personal goods of another. "(2) This *offence certainly commenced
*23o] then, whenever it was, that the bounds of property, or laws of meum
and luum, were established. How far such an offence can exist in a
state of nature, where all things are held to be common, is a question that
may be solved with very little difficulty. The disturbance of any individual
in the occupation of what he has seized to his present use seems to be the
only offence of this kind incident to such a state. But, unquestionably, in
social communities, when property is established, the necessity whereof we
have formerly seen, (a) any violation of that property is subject to be pun
ished by the laws of society; though how far that punishment shall extend
(a) See book 11. p. 8, etc.

(1) By stat. 24 & 25 Vict. c. 96, § 4, the distinction between grand and petit larceny is
abolished and every larceny, whatever the value of the property stolen, is deemed to be
of the same nature as any other, and subject to such incidents as characterized grand
larceny before the passage of stat. 7 & 8 Geo. IV. c. 29.
The kinds of larceny as distinguished by this statute are larceny by bailees' fraudu
lently converting property, and simple larceny. The latter kind is punishable with either
penal servitude for three years, or imprisonment for any term not exceeding two years,
with or without hard labor, and solitary confinement, and if a male under sixteen, with or
without whipping. 2 Bishop's New Crim. L. 440. 2 Russell on Crimes, 121. 1 Barbour'9
Crim. L. 263. U. S. Crim. Law, 438. Binns' Justice, 643 (1895). People v. Reed, 70
Cal. 529 (1886). What is asportation and caption, Edmonds v. State, 70 Ala. 9 (1881).
A receipt for the payment of a debt is the subject of larceny. People v. Loomis, et at.,
4 New York ( Denio) 381, 1847. A thief and a receiver of the stolen goods may be jointly
indicted. Comm. v. Adams, 73 Mass. (Gray) 43 (1856). 22 W. Va. 786 (18S3). Archbold's Crim. Pr. &. PI. T174 & 1336. Where a statute uses the term "steal " a simple
larceny is intended. Alexander v. State, 12 Tex. 540 (1854). The word "steal" or
"stealing" in a criminal statute, when unqualified by the context, signifies a taking
which at common law would have been denominated felonious, and imports the commonlaw offence of larceny. Gardner v. State, 55 N. J. iVroom 26) 1892. To constitute the
offence of larceny there must be an intent on the part of the taker to reap some advan
tage or benefit from the taking. People v. Woodward, 38 N. Y. (Hun. 31) 57 (1883).
Waterman's Crim. Pro. 377.
(2) See Bishop's New Crim. Law, vol. 2, \ 758, «. 4.
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is matter of considerable doubt. At present we will examine the nature
of theft, or larceny, as laid down in the foregoing definition.
I. It must be a taking. (3) This implies the consent of the owner to be

(3) The cases upon this important requisite of the offence of larceny are so numerous,
and the distinctions so subtle, that it will be necessary to go into considerable detail to
give a complete view of the law upon the subject. See, in general, 3 Chitt. Criru. L. a
ed. 917 to 924.
1st. Where the offender lawfully acquired the possession of the goods, but under a bare
charge, the owner still retaining his property in them, the offender will be guilty of
larceny at common law in embezzling them. Thus, in addition to the instances put bv
the learned author, of the butler, the shepherd, and guest at an inn, if a master deliver
property into the hands of a servant for a special purpose, as to leave it at the house of a
friend, or to get change, or deposit with a banker, the servant will be guilty of felony in
applying it to his own use, for it still remains in the constructive possession of its owner.
2 Leach, 870, 942; and see 2 East, P. C. 563; scd idde [But see] East, P. C. 562. R. &
R. C. C. 215. 4 Taunt. 258, S. C. If a banker's clerk is sent to the money-room to bring
cash for a particular purpose, and he takes the opportunity of secreting some for his own
use, (1 Leach, 344,) he is guilty of larceny. And see 1 Leach, 251. Kelw. 33. Cowp.
294. And if several persons play together at cards, and deposit money for that purpose,
not parting with their property therein, and one sweep it all away and take it to himself,
he will be guilty of theft, if the jury find that he acted with a felonious design. 1 Leach,
270. Cald. 295. So if there be a plan to cheat a man of his property, under color of a
bet, and he parts with the possession only, to deposit as a st«ke with one of the confeder
ates, the taking by such confederate is felonious. Russ. & Ry. C. C. 413. And if a bag
of wheat be delivered to a warehouseman for safe custody, and he take the wheat out of
the bag and dispose of it, it is larceny. Russ. & Ry. C. C. 337. And where a banker's
clerk took notes from the till, under color of a check from a third person, which check
he obtained by having entered a fictitious balance in the books in favor of that person,
it was held he was guilty of felony, the fraudulent obtaining the check being nothing
more than mere machinery to effect his purpose. 4 Taunt. 304. R. & R. C. C. 221, S.
C. 2 Leach, C. C. 1083. And where one employed as a clerk in the daytime, but not
residing in the house, embezzles a bill of exchange which he received from his master in
the usual course of business, with directions to transmit it by the post to a correspon
dent, it was held larceny. 2 East, P. C. 565; and see 2 Chitt. C. L. 2 ed. 917, b. And
where goods have not been actually reduced into the owner's possession, yet if he has
intrusted another to deliver them to his servant, and they are delivered accordingly, and
the servant embezzle them, he will be guilty of larceny; as where a corn-factor, having
purchased a cargo of oats 011 board a ship, sent his servant with his barge to receive part
of the oats in loose bulk, and the servant ordered some of them to be put into sacks,
which he afterwards embezzled, this was holden larceny. 2 East, P. C. 1798. 2 Leach,
825. Vide People v. Tweed, 14 Week. Dig. (N. Y. ) 492. People v. McGarner, 17 Wend.
(N. Y.) 460. Elliott v. Com., 12 Bush. (Ky.) 176. Walsh v. People, 17 111. 339. Walters
v. State. 17 Tex. App. 226. Richards v. Com., 13 Grat. (Va.) 803. U. S. v. Rodgers, 1
Mack. (D. C. ) 419. Levy v. State, 79 Ala. 259.
2dly. Where the offender unlawfully acquired the possession of goods, as by fraud or
force, etc., with intent to steal them, the owner still retaining his properly in them, such
an offender will be guilty of larceny in embezzling them. Therefore, in addition to the
instances mentioned in the text, hiring a horse on pretence of taking a journey, and imme
diately selling it, is larceny, because the jury found the defendant acted animo furandi
[With an intent to steal] in making the contract, and the parting with the possession had
not changed the nature of the property. 2 East, P. C. 685. 1 Leach, 212; and see 2 Leach,
420. 2 East, P. C. 691 . So, obtaining a horse by pretending another person wanted to hire
it to go to B., but in truth with intent to steal it, and not going to B., but taking the horse
elsewhere and selling it, is larceny. 1 Leach, 409. 2 East, P. C. 689. So where the
prisoner, intending to steal the mail-bags from a post-office, procured them to be let down
to him by a string from 'the window of the post-office, under pretence that he was the
mail-guard, he was held guilty of larceny. 2 East, P. C. 603. It is larceny for a person
hired for the special purpose of driving sheep to a fair to convert them to his own use,
he having the intention so to do at the time of receiving them from the owner. 1 Ry. &
M. C. C. 87. And where a man ordered a pair of candlesticks from a silversmith, to be
paid for on delivery, to be sent to his lodgings, whither they were sent accordingly, with
a bill of parcels, by a servant, and the prisoner, contriving to send the servant back under
some pretence, kept the goods, it was holden larceny. Cited in 2 Leach, 420. And if a
sale of goods is not completed, and the pretended purchaser absconds with them, and
from the first his intention was to defraud, he is guilty of stealing, (1 Leach, 92;) and to
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wanting. Therefore no delivery of the goods from the owner to the offender,
upon trust, can ground a larceny. As if A. lends B. a horse, and he rides

obtain money from another by.ring-dropping is a similar offence, if there was an original
design to steal, (i Leach. 238; 2 Leach, 572;) and where the owner of goods sends them
by a servant, to be delivered to A., and B. , pretending to be A., obtains them from him,
B. is guilty of larceny. 2 East, P. C. 673. So where the prisoner, pretending to be the
servant of a person who had bought a chest of tea deposited at the East India Company's
warehouse, got a request-paper and permit for the chest, and took it away with the assent
of a person in the company's service who had the charge of it, this was held felony. R.
& Ry. C. C. 173. So to obtain a bill of exchange from an endorsee under a pretence of
getting it discounted, is felony, if the jury find that the party did not intend to leave the
bill in the possession of the defendant previous to receiving the money to be obtained on
his credit, and that he undertook to discount with intent' to convert it to his own use,
(1 Leach, 294;) and it seems that if a person procure possession of a house with an intent
to steal the lead affixed to it, he may be indicted, on the 4 Geo. II. c. 32, for the statuta
ble larceny. 2 Leach, 850. Vide State v. Watson, 41 N. H. 533. Looinis v. People, 67
N. Y. 322. Smith f. People, 53 N. Y. in. Miller v. Com., 78 Ky. 15. State v. Bryant, 78
Ky. 124. Hill v. State, 6 Baxter (Tenn.l 522. People v. Shaw, 57 Mich. 103.
In all these cases the defendant's original design in obtaining the goods was felonious,
and the owner never parted with his property therein ; for where either is not the case
there can be no larceny, as will appear from the following instances. Thus, where a
house was burning, and a neighbor took some of the goods, apparently to save them from
the flames, and afterward converted them to his own use, it was holden no felony, be
cause the jury thought the original design honest. 1 Leach, 411, notes. And it is certain
that if the property in effects be given voluntarily, whatever false pretence has been used
to obtain it, no felony can be committed. I Hale P. C. 506. R. & R. C. C. 225, S. P.
Thus, obtaining silver on pretence of sending a half-guinea presently in exchange is no
felony. 2 East, P. C. 672. So, writing a letter in the name of a third person to borrow
money, which he obtains by that fraud, is only a misdemeanor ( 2 East, P. C. 673) and it
makes no difference, in these cases, that the credit was obtained by fraudulently using
the name of another to whom it was intended to be given ( 1 Leach, 303, notes. 2 East,
P. C. 673. R. & R. C. C 225); and if a horse-dealer delivers a horse to another on his
promise to return immediately and pay for it, the party's riding off and not returning is
no felony. 1 Leach, 467. 2 East, P. C. 669. So if a tradesman sells goods to a stranger
as for ready money, and sends them to him by a servant, who delivers them and takes in
payment for them bills which prove to be mere fabrications, this will be no larceny,
though the party took his lodgings for the express purpose of obtaining the goods by
fraud; because the owner parted with his property. 2 Leach, 614. So fraudulently win
ning money at gaming, where the injured party really intended to play, is no larceny,
though a conspiracy to defraud appear in evidence. 2 Leach, 610. So brokers, bankers,
or agents embezzling securities deposited with them for security or any special purpose
are not guilty of larceny (4 Taunt. 258. 2 Leach, 1054. R. & R. C. C. 215, S. C. ), but
this decision occasioned the 52 Geo. III. c. 63 (superseded by 24 & 25 Vict. c. 96,
7579) to be passed, making it a misdemeanor in brokers, bankers, and others to embezzle
securities deposited with them for safe custody or for any special purpose, in violation of
good faith and contrary to the special purpose for which they were deposited. Thus, in
all cases where a voluntary delivering by the prosecutor is the defence to be relied on, two
questions arise: first, whether the property was parted with by the owner; secondly, whether
supposing it was not, the prisoner, at the time he obtained it, conceived a felonious
design. In the first case, no fraud or breach of trust can make a conversion larceny; in
the second, the complexion of the offence must depend on the felonious design. Vide
People v. Phelps, 49 How. (N. Y.) Pr. 437. Crocheson's Case, I C. Hall. Rec. (N. Y.)
177. Hadley's Case, 5 C. Hall. Rec. 8. Hissot's Case, ibid, 137. Witt v. State, 6 Mo.
67 r. Trafton v. State, 5 Tex. App. 480. Debbs v. State, 43; Tex. 650.
3rdly. Where the offender lawfully acquired the possession of and qualified property
in goods under color of bailment, but with the intention of stealing them; or where the
bailment has been determined cither by the wrongful act of Ike offender or by the
intention of the parties, if he afterward embezzle such goods he will be guilty of
larceny. For in the first case, after the determination of the special contract by any
plain and unequivocal wrongful act of the bailee, inconsistent with that contract, the prop
erty as against the bailee, reverts to the owner, although the actual possession remain
in the bailee. 2 East, P. C. 691, 627. The most remarkable case of this description is
that of a carrier pointed out by the learned commentator. So the conversion of money
with a felonious intent, which was found in a bureau delivered to a carpenter to be repaired,
by breaking it open, when there was no necessity for so doing for the purpose of repairs,
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away with him; or if I send goods by a carrier, and he carries them away;
these are no larcenies. (£) But if the carrier opens a bale or pack of goods,
(6) 1 Hal. P. C. 504.

will amount to a larceny (8 Ves. 405. 2 Leach, 952. 2 Russ. 1045), and in the same case
it was said that if a pocket-book containing bank-notes were left in the pocket of a coat
sent to be mended, and the tailor took the pocket-book out of the pocket and the notes
out of the pocket-book with a felonious intent, it would amount to a felony. If the mas
ter and owner of a ship steal some of the goods delivered to him to carry, it is not larceny
in him, unless he took the goods out of their packages; nor, if larceny, would it be an
offence within 24 Geo. II. c. 45. R. & R. C. C. 92. In Rex v. Hassell, L. & C. 58;
30 L. J. M. C. 175, larceny by bailee does not lie unless the bailment is to redeliver
the same chattel or money. Sed vide supra p. *23o, note, and Reg. v. Bunkall,
L. & C 371; 33 L.J. M. C. 75. Reg. v. Oxenheim, 46 L. J., M. C. 125, and cases
cited in Arch. Crim. PI. 21 ed. 396. And if corn be sent to a miller to grind
and he take part of it he will be guilty of felony (1 Roll. Abr. 73), but where forty
bags of wheat were sent to the prisoner, a warehouseman, for safe custody until sold by
the prosecutor, and the prisoner's servant, by direction of the prisoner, emptied four of
the bags and mixed their contents with other inferior wheat, and part of the mixture was
disposed of by the prisoner and the remainder was placed in the prosecutor's bags which
had thus been emptied, and there was no severing of any part of the wheat in any one
bag with intent to embezzle that part only which was so severed, the prisoner was held
guilty of larceny in taking the wheat out of the bag. R. & R. C. C. 337. And where
property which the prosecutors had bought was weighed out in the presence of their
clerk and delivered to their carter's servant to cart, who let other persons take away the
cart and dispose of the property for his benefit jointly with that of the other person's, it
was held that the carter's servant was not guilty of a mere breach of trust, but that he as
well as the other persons were guilty of larceny at common law. Rufs. & Ry. C. C. 125;
and see 2 East, P. C. 568 to 574, 695 to 698. But in all these cases the defendant must
have had an intention of stealing the property at the time it was delivered to him. R. &
R. C. C. 441, overruling 2 East. P. C. 690, 694. 2 Russ. 1089, 1090. 1 R. & M. C. C. 87.
Any separation of a part from the whole seems to be as much a trespass as the breaking
of a package; it is the separation that constitutes the trespass. Thus where a carrier,
without the consent of the owner, separated and converted to his own use, sundry bars
of pig iron, part of a larger number which had been delivered to him for transportation
and loaded upon his canal boat, was held larceny and not embezzlement. Nichols v.
People, 17 N. Y. (Smith) 114 (1858). Although every larceny includes a trespass, and
cannot exist unless there has been a taking from the possession of another, yet where one
having only the care, charge, or custody of property for the owner, converts it, with an
intent to steal, it is larceny. People v. Call. 1 Denio (N. Y.) 120 (1845).
4thly. Where the offender has the qualified property and actual possession of the goods
at the time of the embezzlement, he will not be guilty of larceny at common law. Thus,
where a servant or clerk had received property for the use of his master, and the master
never had any other possession than such possession by his servant or clerk, it was
doubted whether the latter was guilty of felony in stealing such property or was guilty
merely of a breach of trust. 2 Leach, 835. Hale, 668. East, P. C. 570, 57 r. And see
4 Taunt. 258. Russ. & Ry. C. C. 215, S. C. 2 Leach, C. C. 1054. So a cashier of the
bank could not be guilty of felony in embezzling an India bond which he had received
from the court of chancery and was in his actual as well as constructive possession. 1 Leach.
28. So if a clerk received money of a customer, and without at all putting it in the
till converted it to his own use, he was guilty only of a breach of trust; though, had he
once deposited it and then taken it again, he would have been guilty of a felony. 2
Leach. 835.
Servants and Clerks. The dangers resulting from this doctrine occasioned the enact
ment of 39 Geo. III. c. 85 (now superseded by stat. 24 & 25 Vict. c. 96 jj 68), against
such embezzlements by servants or clerks, rendering the offence punishable with trans
portation for fourteen years. (Now punishable with penal servitude for not longer than
fourteen years nor shorter than three, or imprisonment for a term not longer than two
years with or without hard labor and with or without solitary confinement, and if the
criminal be a male under the age of sixteen years, with or without whipping.) This act
extends only to such servants as are employed to receive money, and to instances in
which they receive money by virtue of their employment. It seems an apprentice,
though under the age of eighteen, is within the act, (R. & R. C. C. 80;) so is a female
servant. R. & R. C. C. 267. A person employed upon commission to travel for orders
and to collect debts is a clerk within the act, though he is employed by many different
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or pierces a vessel of wine, and takes away part thereof, or if he carries it to
the place appointed and afterwards takes away the whole, these are larcenies;

houses on each journey, and pays his own expenses out of his commission on each
journey, and does not live with any of his employers nor act in any of their countinghouses. R. & R. C. C. 198. So a servant in the employment of A. & B. who are partners,
is the servant of each, and if he embezzle the private money of one may be charged,
under the act, as the servant of that individual partner. 3 Stark, C. N. P. 70. A man is
sufficiently a servant within the act although he is only occasionally employed when he
has nothing else to do, and it is sufficient if he was employed to receive the money he
embezzled, though receiving money may not be in his usual employment, and although it
was the only instance in which he was so employed. R. & Ry. C. C. 299. A clerk in
trusted to receive money at home from out-door collectors received it abroad from out-door
customers, it was held that such receipt of money may be considered, " by virtue of his
employment," within the act, though it is beyond the limits in which he is authorized
to receive money from his employers. R. &. Ry. C. C. 319. So if a servant, generally
employed by his master to receive sums of one description and at one place only, is em
ployed by him in a particular instance to receive a sum of a different description and at
a different place, this latter sum is to be considered as received by him by virtue of his
employment; for he fills the character of servant, as it is by being employed as servant
he receives the mone^y. R. & Ry. C. C. 516. Where the owner of a colliery employed
the prisoner as captain of one of his barges, to carry out and sell coal, and paid him for
his labor by allowing him two-thirds of the price for which he sold the coals, after
deducting the price charged at the colliery, he was held a servant within the act, and,
having embezzled the price, he was guilty of larceny within the act. R. & R. C. C. 139.
So a servant who received money for his master for articles made of his master' materials,
which he embezzled, was held within the act, though he made the articles and was to
have a given portion of the price for making them. Russ. & Ry. C. C. 145 . The act is
not confined to clerks and servants of persons in trade: it extends to the clerks and
servants employed to receive of all persons whatever. Therefore, where the overseers
of a township employed the prisoner as their accountant and treasurer, and he received
and paid all the money receivable or payable on their account, he received a sum and
embezzled it, he was held a clerk and servant within the act R. & R. C. C. 349.
2 Stark. C. N. P. 349, S. C. If a servant, immediately on receiving a sum for his mas
ters, enters a smaller in his book, and ultimately account to his master for the smaller
sum only, he may be considered as embezzling the difference at the time he made the
entry; and it will make no diffeience though he received other sums for his master on
the same day, and in paying them and the smaller sum to his master together he might
give his master every piece of mouey or note he received at the time he made the false
entry. R. & R. C. C. 463. 3 Stark. N. P. C. 67, S. C. It seems the act does not apply
to cases which were larceny at common law. 2 Leach, C. C. 1033. R. &. R. C. C. 160,
S. C. Peck's case, cor. Park, J. Staffordshire Sum. Ass. 1817. 3 Stark. Evid. 842. It
is questionable, therefore, whether, if a servant receives money from his master to pay
C, and does not pay it, he can be indicted for embezzlement, (Russ. & Ry. C. C. 267;)
but as counts for larceny at common law and for embezzlement under the statute may be
joined in the same indictment, any difficulty in this respect may be avoided. See 3 M.
& S. 549, 550. Although property has been in the possession of the prisoner's masters,
and they only intrust the custody of such property to a third person to try the honesty
of their servant, if the servant receives it from such third person and embezzles it, it is
an offence within the act. R. &. R. C. C. 160. 2 Leach, S. C. And see Com. v. Berry, '
99 Mass. 428. Phelps v. Staples, 72 N. Y. 334. State v. Jarvis, 63 N. C. 556. Powell v.
State, 34 Ark. 693. State v. Schinger, 20 Wise. 74. U. S. v. Clew, 4 Nash. C. C. 700.
Party Stealing His Own Goods, etc.—Besides the cases already mentioned in the text,
if a man steals his own goods from his own bailee, though he has no intent to charge the
bailee, but his intent is to defraud the king, yet if the bailee had an interest in the pos
session and could have withheld it from the owner, the taking is a larceny. R. & R. C.
C. 470. 3 Burn, J., 24 ed. 240, S. C. And a man may be accessary after the fact to a
larceny committed on himself by receiving and harboring the thief instead of bringing
him to justice, (Post. 123;) but a joint tenant in common of effectscannot be guilty of
larceny in appropriating the whole to his own purpose, (1 Hale, 513;) but if a part-owner
of property steal it from the person in whose custody it is and who is responsible for its
safety, he is guilty of larceny. R. & R. C. C. 478. 3 Burn, Jr., 24 ed., 241, S. C. Nor
can a wife commit larceny of her husband's goods, because his custody is in law hers,
and they are considered as one person. I Hale, 514. On the same ground, no third
person can be guilty of larceny by receiving the husband's goods from the wife; and if
she keep the key of the place where the property is kept, her privity will be presumed,
and the defendant must be acquitted. I Leach, 47. See 1 Hale, 45, 516. Kel. 37
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(f) for here the animusfurandi (4) is manifest; since in the first case he had
otherwise no inducement to open the goods, and in the second the trust was
determined, the delivery having taken its effect. But bare non-delivery shall
not, of course, be intended to arise from a felonious design, since that may
happen from a variety of other accidents. Neither by the common law was it
larceny in any servant to run away with the goods committed to him to
keep, but only a breach of civil trust. But, by statute 33 Hen. VI. c. i, the
servants of persons deceased, accused of embezzling their masters'
goods, may, by writ out of chancery (issued by the advice of *the [*23i
chiet justices and chief baron, or any two of them) and proclama
tion made thereupon, be summoned to appear personally in the court of
king's bench to answer their masters' executors in any civil suit for such
goods, and shall, on default of appearance, be attainted of felony. And, by
statute 21 Hen. VIII. c. 7, if any servant embezzles his master's goods to the
value of forty shillings, it is made felony; except in apprentices, and servants
under eighteen years old. (5) But if he had not the possession, but only
the care and oversight, of the goods, as the butler of the plate, the shepherd
of the sheep, and the like, the embezzling of them is felony at common
law.(rf) So if a guest robs his inn or tavern of a piece of plate, it is
larceny; for he hath not the possession delivered to him, but merely the
use;(^) and so it is declared to be by statutes 3 & 4 W. & M. c. 9 if a lodger
runs away with the goods from his ready-furnished lodgings. (6) Under
some circumstances also a man may be guilty of felony in taking his own
goods; as if he steals them from a pawnbroker, or any one to whom he hath
delivered and intrusted them, with intent to charge such bailee with the
value; or if he robs his own messenger on the road, with an intent to charge
the hundred with the loss according to the statute of Winchester. (/) (7)
(e) 8 Inst. 107.
(d) 1 Hal. P. C. 506.

90.

The taking must always be against the will of the owner, (i Leach, 47;) but if the
owner, in order to detect a number of men in the act of stealing, directs a servant to apSear to encourage the design and lead them on till the offence is complete, so long as he
id not induce the original intent, but only provided for its discovery after it was formed,
the criminality of the thieves will not be destroyed. 2 Leach, 913. So if a man be sus
pected of an intent to steal, and another, to try him, leaves property in his way which
he takes, he is guilty of larceny. 2 Leach, 921. And if, on thieves breaking in to
plunder a house, a servant, by desire of his master, show them where the plate is kept
which they remove, this circumstance will not affect the crime. 2 Leach, 922.— Chitty.
To constitute larceny there must be a trespass in the taking. This is not the case when
a bailee converts property, provided he takes the particular thing bailed. Robinson v.
State, 1 Caldwell (Tenn. ), 120 (i860).
Lost property may be the subject of larceny, but at the time of taking a felonious
intent must exist with the taker. See Ransom v. State, 22 Conn. 153. People v. Ander
son, 14 Johns. 294. Tanner's Case, 14 Grat. (Va. ) 635. Robinson v. State, 11 Tex, App.
403. Com. v. Titus, 116 Mass. 42. Hunt v. Com. 13 Grat. (Va.) 757. Martinez v. State,
16 Tex. App. 122. Stark v. State, 63 Ind. 285. Griggs v. State, 58 Ala 425.
(4) [Intention of stealing.]
(5) See supra 230, note 2.
(6) See stat. 24 & 25 Vict c. 96, \ 74, for the present law upon the subject of larceny
by tenants or lodgers.
(7) If a thief cut a belt on which a purse is hung and it drops to the ground where he
leaves it, or if he compel a man to lay down goods which he is carrying, and is appre
hended before he raises them from the ground, the crime is incomplete. 1 Leach, 322,
n. b. 1 Hale, 533. And if goods are tied to a string, which is fastened at one end to a
counter, and a person, intending to steal them, takes hold of the other and removes them
towards the door as far as the string will permit him, this will be no felony. So where
the prosecutor had his keys tied to the strings of his purse in his pocket, which the pris
oner endeavored to take from him and was detected with the purse in his hand, but the
strings still hung to the pocket by the keys, this was holden to be no asportation, and
1629
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2. There must not only be a taking, but a carrying away, cepit et asportavit was the old law-Latin. A bare removal from the place in which he
found the goods, though the thief does not quite make off with them, is a
sufficient asportation or carrying away. As, if a man be leading another's
horse out of a close, and be apprehended in the fact; or if a guest, stealing
goods out of an inn, has removed them from his chamber down-stairs; these
have been adjudged sufficient carryings away to constitute a larceny. (g) Or
if a thief, intending to steal plate, takes it out of a chest in which it was and
lays it down upon the floor, but is surprised before he can make his escape
with it, this is larceny. (A)
1*232]
*3. This taking and carrying away must also be felonious; that is,
done animo furandi.(8) or, as the civil law expresses it, lucri
(0) S Inst. 108, 109.

(A) 1 Hawk. P. C. 9S.

therefore no larceny was committed. 1 Leach, 321, n. a. 1 Hale, 508. But a very slight
asportation will suffice. Thus, to snatch a diamond from a lady's ear which is instantly
dropped among the curls of her hair. (1 Leach, 320. 2 East, P. C. 557;) to remove
sheets from a bed and carry them into an adjoining room, (1 Leach, 222, in notes,) —to
take plate from a trunk and lay it on the floor with intent to carry it away, (ibid.)—and
to remove a package from one part of a wagon to another with a view to steal it, ( I Leach
236, ) have respectively been holden to be felonies; and where the prisoner had lifted up
a bag from the bottom of a boot of a coach but was detected before he had got it out, it
did not appear that it was entirely removed from the space it at first occupied in the boot
but the raising it from the bottom had completely removed each part of it from the space
that specific part occupied, this was held a complete asportation. 1 Ry. & Moody, C. C.
14. But if the defendant merely changed the position of a package from lying endways
to lengthways, for the greater convenience of taking out its contents, and cuts the outside
of it for that purpose, but is detected before he has taken any thing, there will be no
larceny committed. Id. ibid, in notes. Where it is one continuing transaction, though
there be several distinct asportations in law by several persons, yet all may be indicted as
principals who concur in the felony before the final carrying away of the goods from the
virtual custody of theowner, (2 East, P. C. 557;) but two cannot be convicted upon an
indictment charging a joint larceny, unless there be evidence to satisfy a jury that they
were concerned in a joint taking. 2 Stark, on Evidence, 840. If one steal another man's
goods, and afterwards another stealeth from him, the owner may prosecute the first or the
second felon at his choice. Dalt. c. 162. There is no occasion that the carrying away be
by the hand of the party accused; for if he procured an innocent agent, as a child or a
lunatic, to take the property, or if he obtained it from the sheriff by a replevin, without
the slightest color of title, and with a felonious design, he will himself be a principal
offender. Hawk. b. 1, c. 33, s. 12.—Chitty.
The "carrying away " need not be literally construed; dominion and control over the
object complete the deed; as to entice a brute by placing food in such a position as to
operate on the volition of the animal. 8 Ala. (Porter) 519. Possession once taken by
the thief, though it be but for an instant, the crime is committed; because thereby the
possession and dominion of the owner is, at least for that instant, destroyed. State v.
Hardin, 2 N. C. 413 (1838). State v. Green, 81 N. C. 560 (1879).
f8) [With the intention of stealing.] The felonious quality consists in the intention
of the prisoner to defraud the owner and to apply the thing stolen to his own use; and it
is not necessary that the taking should be done lucri causa [For the sake of gain] : taking
with an intent to destroy will be sufficient to constitute the offence if done to serve the
prisoner or another person, though not in a pecuniary way. R. & R. C. C. 292. In a
late singular case it was determined that where a servant clandestinely took his master's
corn, tnough to give it to his master's horses, he was guilty of larceny, the servant in
some degree being likely to diminish his labor thereby. R. & R. C. C. 307. 3 Burn, J.,
24 ed. 209. See a late case, Rus. & Ry. C. C. 1 18, under very particular circumstances.
It is sufficient if the prisoner intend to appropriate the value of the chattel and not the
chattel itself to his own use, as where the owner of goods steals them from his own ser
vant or bailee in order to charge him with the amount. 7 Hen. VI. f. 43. The intention
must exist at the time of the taking; and no subsequent felonious intention will render
the previous taking felonious.
We have seen that a taking by finding, and a subsequent conversion, will not amount
to a felony. 3 Inst. 108. 1 Hawk. c. 33, s. 2. 2 Russ. 1041. But if the goods are found
in the place where they are usually suffered to lie, as a horse on a common, cattle in the
1630

Chap. 17]

OF PUBUC WRONGS.

232

causa.(i) (9) This requisite, besides excusing those who labor under incapaci
ties of mind or will, (of whom we spoke sufficiently at the entrance of this
book,)(^) indemnifies also mere trespassers and other petty offenders. As,
if a servant takes his master's horse without his knowledge and brings him
home again; if a neighbor takes another's plough that is left in the field and
uses it upon his own land and then returns it; if\ under color of arrear of rent
where none is due, I distrain another's cattle or seize them; all these are mis
demeanors and trespasses, but no felonies. (/) The ordinary discovery of a
felonious intent is where the party doth it clandestinely, or, being charged
with the fact, denies it. But this is by no means the only criterion of crimi
nality; for in cases that may amount to larceny the variety of circumstances
is so great and the complications thereof so mingled that it is impossible to
recount all those which may evidence a felonious intent or animum furandi;
wherefore they must be left to the due and attentive consideration of the court
and jury.
4. This felonious taking and carrying away must be of the personal goods
of another; for if they are things real, or savor of the realty, larceny at the
common law cannot be committed of them. ( 10) Lands, tenements, and here(0 1 Hal. P. C. 509.

owner's fields, or money in a place where it clearly appears the thief knew the owner to
have concealed it, ( i Hale, 507, 508. 2 East, P. C. 664, ) or if the finder in any way know
the owner, or if there be any mark on the goods by which the owner can be ascertained,
(see 3 Burn, J., 24 ed. 213,) the taking will be felonious. So if a parcel be left in a hack
ney-coach, and the driver open it, not merely from curiosity, but with a view to appro
priate part of its contents to his own use, or if the prosecutor order him to deliver the
package to the servant and he omits so to do, he will be guilty of felony. 2 East, P. C.
664. 1 Leach, 413, 415, and in notis [In the notes]. See Brantley's Personal Prop. sec.
130 (1890).
Where the taking exists, but without fraud, it may amount only to a trespass. This
is also a point frequently depending on circumstantial evidence, and to be left for the
jury's decision. Thus, where the prisoners entered another's stable at night and took
out his horses, and rode them thirt3'-two miles and left them at an inn, and were after
wards found pursuing their journey on foot, they were held to have committed only a
trespass, and not a felony. 2 East, P. C. 662. It depends also on circumstances what
offence it is to force a man in the possession of goods to sell them; if the defendant takes
them and throws down more than their value, it will be evidence that it was only tres
pass; if less were offered, it would probably be regarded as felony. 1 East, Rep. 615,
636. And it seems that the taking may be only a trespass where the original assault was
felonious. Thus, if a man searches the pockets of another for money and finds none,
and afterwards throws the saddle from his horse on the ground and scatters bread from
his packages, he will not be guilty of robbery, (2 East, P. C. 662;) though he might cer
tainly have been indicted for feloniously assaulting with intent to steal, for that offence
was complete.
The openness and notoriety of the taking, where possession has not been obtained by
force or stratagem, is a strong circumstance to rebut the inference of a felonious inten
tion, ( I Hale, 507. East, P. C. 661, 662;) but this alone will not make it the less a felony.
Kel.82. 2Raym.276. 2 Vent. 94. A taking by mere accident, or in joke, or mistaking
another's property for one's own, is neither legally nor morally a crime. 2 Hale, 507,
509.—CHITTY. Bray v. State, 41 Tex. (T. & W.) 1874. Dignowitty v. State, 17 Tex.
527. Neeley v. State, 3 Lawson's Crim. Defences, 523 (1880). There must be manifest
the intent on the part of the taker to reap some benefit or advantage from the taking.
People v. Woodward, 38 N. Y. (Hun. 31) 57 (1883). It is necessary to find that the intent
to steal existed at the time of the taking. Wilson v. People, 39 N. Y. (Tiffany) 459 (186S).
It must appear that the goods were taken with the intention of permanently depriving
the owner of his property. State v. South, 4 N. J. (Dutcher) 28 (1859).
(9) [For the sake of gain.]
( 10) The rule applies only to things issuing out of or growing upon the lands, and such
as "adhere " to the freehold, but not to personal chattels which are constructively annexed
thereto: thus, a leathern belt connecting certain wheels in a saw mill, and which may be
removed readily and without injury. Jackson v. State, 11 Ohio, 104 (i860). Harrell v.
Miller, 35 Miss. (George) 702 (1858). The rule is sustained by all the authorities, a
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ditaments (either corporeal or incorporeal) cannot in their nature be taken
and carried away. And of things likewise that adhere to the freehold, as
corn, grass, trees, and the like, or lead upon a house, no larceny could be
committed, by the rules of the common law, but the severance of them was,
and in many things is still, merely a trespass, which depended on a subtilty
in the legal notions of our ancestors. These things were parcel of the real
estate, and therefore, while they continued so, could not by any possibility
be the subject of theft, being absolutely fixed and immovable, (w)
+233] And if they were *severed by violence, so as to be changed into mova
bles, and at the same time by one and the same continued act carried
off by the person who severed them, they could never be said to be taken
from the proprietor in this their newly-acquired state of mobility, (which is
essential to the nature of larceny,) being never, as such, in the actual or con
structive possession of any one but of him who committed the trespass. He
could not in strictness be said to have taken what at that time were the per
sonal goods of another, since the very act of taking was what turned them
into personal goods. But if the thief severs them at one time, whereby the
trespass is completed, and they are converted into personal chattels in the
constructive possession of him on whose soil they are left or laid, and come
again at another time, when they are so turned into personalty, and takes
them away, it is larceny; and so it is if the owner or any one else has severed
them. (») And now, by the statute 4 Geo. II. c. 42, to steal or rip, cut or
break, with intent to steal, any lead, or iron bar, rail, gate, or palisado fixed
to a dwelling-house or out-house, or in any court or garden thereunto belong
ing, or to any other building, is made felony, liable to transportation for seven
years; and to steal, damage, or destroy underwood or hedges, and the like;
to rob orchards or gardens of fruit growing therein; to steal or otherwise
destroy any turnips, potatoes, cabbages, parsnips, peas, or carrots, or the roots
of madder when growing, are(<?) punished criminally by whipping, small
fines, imprisonment, and satisfaction to the party wronged, according to the
nature of the offence. Moreover, the stealing by night of any trees, or of any
roots, shrubs, or plants of the value of 55., is, by statute 6 Geo. III. c. 36,
made felony in the principals, aiders, and abettors, and in the purchasers
thereof knowing the same to be stolen: and, by statutes 6 Geo. III. c. 48, and
13 Geo. III. c. 33, the stealing of any timber-trees therein speci♦234] fied,(^) and of any root, *shrub, or plant, by day or night, is liable
to pecuniary penalties for the two first offences, and for the third is
constituted a felony liable to transportation for seven years. Stealing ore out
of mines is also no larceny, upon the same principle of adherence to the free
hold, with an exception only to mines of black lead, the stealing of ore out
of which, or entering the same with intent to steal, is felony, punishable with
imprisonment and whipping, or transportation not exceeding seven years;
and to escape from such imprisonment or return from such transportation is
felony without benefit of clergy, by statute 25 Geo. II. c. 10. Upon nearly
(m) See book ii. p. 16.
In) 3 Inst. 109. 1 Hal. P. C. 610.
(o) Stat. 43 Ellz. c. 7. 15 Car. II. c. 2. 31 Geo. II.
C. 35. 6 Geo. III. c. 48. 9 Geo. III. c. 41. 13 Geo.

III. c. 82.
(p) Oak, beech, chestnut, walnut, ash, elm, cedar,
fir, asp, lime, sycamore, birch, poplar, alder, larch,
maple, and hornbeam.

Bishop's Crim. Law, 779-82 and authorities there cited; there is some conflict in the
authorities as to what interval of time must elapse between the acts of severance and
asportation, and the doctrine seems now to be settled, as laid down in Bishop, that no
particular space is necessary, only the two acts must be so separated by time as not to
constitute one transaction. State v. Berryman, 8 Nev. 262 (1873). The removal from a
safe of a drawer containing money, and a handling of the same, in the drawer, at the
door of the safe, is a sufficient carrying away to constitute the element of asportation.
State v. Green, 81 N. C. 560 (1879).
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the same principle the stealing of writings relating to a real estate is no felony,
but a trespass ;(^) because they concern the land, or (according to our techni
cal language) savor of the really, and are considered as part of it by the law,
so that they descend to the heir, together with the land which they con
cern. (r)(n)
Bonds, bills, and notes, which concern mere choses in action, were also at
the common law held not to be such goods whereof larceny might be com
mitted, being of no intrinsic value, (s) and not importing any property in
possession of the person from whom they are taken. (12) But, by the statute
2 Geo. II. c. 25, they are now put upon the same footing, with respect to
larcenies, as the money they were meant to secure. By statute 15 Geo. II.
c. 13, officers or servants of the bank of England secreting or embezzling
any note, bill, warrant, bond, deed, security, money, or effects intrusted
with them or with the company, are guilty of felony without benefit of clergy.
The same is enacted by statute 24 Geo. II. c. 1 1 with respect to officers and
servants of the South-Sea Company. And, by statute 7 Geo. III. c. 50, if
any officer or servant of the post-office shall secrete, embezzle, or destroy any
letter or packet containing any bank-note or other valuable paper particu
larly specified in the act, or shall steal the same out of any letter or
♦packet, he shall be guilty of felony without benefit of clergy. Or, [*235
if he shall destroy any letter or packet with which he has received
money for the postage, or shall advance the rate of postage on any letter or
packet sent by the post and shall secrete the money received by such advance
ment, he shall be guilty of single felony. (13) Larceny also could not at
common law be committed of treasure-trove or wreck till seized by the king
or him who hath the franchise; for till such seizure no one hath a determinate
property therein. But, by statute 26 Geo. II. c. 19, plundering or stealing
from any ship in distress (whether wreck or no wreck) is felony without
benefit of clergy; in like manner as, by the civil law,(/) this inhumanity is
punished in the same degree as the most atrocious theft. (14)
Larceny also cannot be committed of such animals in which there is no
property either absolute or qualified; as of beasts that are feres naturals)
and unreclaimed, such as deer, hares, and coneys in a forest, chase, or
(q) 1 Hal. P. C. 510. Stra. 1137.
(r) See book il. page 438.

(«) 8 Rep. 88.
(4) Cod. 6, 2, 18.

(n) See stat. 24 & 25 Vict. c. 96, g 31 et sea. 2 Russell on Crimes, 222. 2 Archbold'a
Cnm. Pr. & PI. 1176. Clark's Crim. Law, 245. The New York revised statutes make it
larceny to steal any written instrument by which " any right or title to property, real or
personal, shall be created, acknowledged, transferred, increased, defeated, discharged, or
diminished," as well as such as are strictly "evidences of rights in action." People v.
Loomis, 4 N. Y. (Denio) 380 (1847). To steal the security is as penal as to take the
money secured. 2 S. C. (Const. R.) 496 (1814).
(12) See stat. 24 & 25 Vict. c. 96, s. 27 et seq. 2 Bishop's New Crim. L. 449, sec. 769.
Bonds, bills, and valuable securities generally, important muniments of title to some
incorporeal right, are now rendered by statute the subject of larceny and punished
accordingly. 1 Schouler's Per. Prop. 99. U. S. Crim. L. (Lewis) 453 (1847). State v.
Orwig, 24 Iowa, 102 (1867). Byles on Bills, 3. Bank notes are not "goods and chat
tels," and the receiver of stolen notes cannot be indicted under the statute making it a
misdemeanor to receive stolen goods or chattels. State v. Calvin, 2 N. J. (Zab. ) 207
(1849). A martin caught in a trap in the woods cannot be subject of larceny, while it
remains in the trap in the woods. Norton v. Ladd, 5 N. H. 203 ( 1830). The substance
of the common-law rule is that where nothing is due there is nothing of value to steal,
and it is therefore a subject on which a felony cannot be committed. State v. Thomas,
2 McCord, 527 (1823). Strong v. White, 19 Conn. (Day) 246 (1848).
(13) See stat. 7 Wm. IV. and 1 Vict. c. 36.
(14) See stat. 24 & 25 Vict. c. 96, \ 64.
(15) [Of a wild nature.]
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warren; fish in an open river or pond; or wild fowls at their natural liberty. (u)
But if they are reclaimed or confined and may serve for food, it is otherwise,
even at common law; for of deer so enclosed in a park that they may be taken
at pleasure, fish in a trunk, and pheasants and partridges in a mew, larceny
may be committed. (f) And now, by statute 9 Geo. I. c. 22, to hunt, wound,
kill, or steal any deer, to rob a warren, or to steal fish from a river or pond,
(being in these cases armed and disguised,) also to hunt, wound, kill, or
steal any deer, in the king's forests or chases enclosed, or in any other
enclosed place where deer have been usually kept, or by gift or promise of
reward to procure any person to join them in such unlawful act; all these are
felonies without benefit of clergy. (16) And the statute 16 Geo. III. c. 30
enacts that every unauthorized person, his aiders and abettors, who shall
course, hunt, shoot at, or otherwise attempt to kill, wound, or destroy any
red or fallow deer in any forest, chase, purlieu, or ancient walk, or in
*236] any enclosed park, paddock, wood, or other ground *where deer are
usually kept, shall forfeit the sum of 20/., or for every deer actually
killed, wounded, destroyed, taken in any toil or snare, or carried away, the
sum of 30/., or double those sums in case the offender be a keeper; and upon
a second offence (whether of the same or a different species, ) shall be guilty
of felony, and transportable for seven years. Which latter punishment is
likewise inflicted on all persons armed with offensive weapons who shall come
into such places with an intent to commit any of the "said offences, and shall
there unlawfully beat or wound any of the keepers in the execution of their
offices, or shall attempt to rescue any person from their custody. Also, by
statute 5 Geo. III. c. 14, the penalty of transportation for seven years is
inflicted on persons stealing or taking fish in any water within a park, pad
dock, garden, orchard, or yard, and on the receivers, aiders, and abettors;
and the like punishment, or whipping, fine, or imprisonment, is provided
for the taking or killing of coneys(ze') by night in open warrens; and a forfeit
ure of five pounds to the owner of the fishery is made payable by persons
taking or destroying (or attempting so to do) any fish in any river or other
water within any enclosed ground, being private property. (17) Stealing
hawks, in disobedience to the rules prescribed by the statute 37 Edw. III. c.
19, is also felony.CrX1^) It is also said(jj') that if swans be lawfully marked
it is felony to steal them, though at large in a public river; and that it is
likewise felony to steal them, though unmarked, if in any private river or
pond; otherwise it is only a trespass. But of all valuable domestic animals,
as horses and other beasts of draught, and of all animals domiiee naturtz,(l9)
which serve for food, as neat or other cattle, swine, poultry, and the like,
and of their fruit or produce, taken from them while living, as milk or
wool,(?) larceny may be committed; and also of the flesh of such
**235] as are either domitm or fer<z naturce, when killed. («)(2o) **As to
those animals which do not serve for food, and which therefore the
law holds to have no intrinsic value, as dogs of all sorts, and other creatures
kept for whim and pleasure, though a man may have a base property therein
and maintain a civil action for the loss of them,(£) yet they are not of such
(j) Dalt. 21. Crompt. 36. 1
al. P. C. 607. The King v.

(16) Stat. 24 & 25 Vict. c. 96, \ 21.
(17) lb. ? 24
(18) lb. \ 21.
(19) [Of a tame nature.]
(20) See stat. above, \ 10.
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estimation as that the crime of stealing them amounts to larceny, (r) But,
by statute 10 Geo. III. c. 18, very high pecuniary penalties, or a long im
prisonment and whipping in their stead, may be inflicted by two justices of
the peace (with a very extraordinary mode of appeal to the quarter sessions)
on such as steal, or knowingly harbor a stolen dog, or have in their custody
the skin of a dog that has been stolen.(rf)(2i)
Notwithstanding, however, that no larceny can be committed unless there
be some property in the thing taken, and an owner, yet, if the owner be un
known, provided there be a property, it is larceny to steal it, and an indict
ment will lie, for the goods of a person unknown, (e) In like manner as
among the Romans the lex Hostilia de furtis(22) provided that a prosecution
for theft might be carried on without the intervention of the owner. (/) This
is the case of stealing a shroud out of a grave; which is the property of those,
whoever they were, that buried the deceased; but stealing the corpse itself,
which has no owner, (though a matter of great indecency,) is no felony unless
some of the grave-clothes be stolen with \t.(g) Very different from the law
of the Franks, which seems to have respected both as equal offences, when it
directed that a person who had dug a corpse out of the ground in order to strip
it should be banished from society, and no one suffered to relieve his wants
till the relations of the deceased consented to his readmissi'on.(A)(23)
Having thus considered the general nature of simple larceny, I come next
to treat of its punishment. Theft, by the Jewish law, was only punished
with a pecuniary fine, and satisfaction to the party injured, (z) And
in the civil law **till some very late constitutions, we never find the [**236
punishment capital. The laws of Draco, at Athens, punished it
with death; but his laws were said to be written in blood:- and Solon after
wards changed the penalty to a pecuniary mulct. And so the Attic laws in
general continued, (7) except that once, in a time of dearth, it was made
capital to break into a garden and steal figs; but this law, and the informers
against the offence, grew so odious that from them all malicious informers
were styled sycophants; a name which we have much perverted from its
original meaning. From these examples, as well as the reason of the thing,
many learned and scrupulous men have questioned the propriety, if not law
fulness, of inflicting capital punishment for simple theft. (k~) And certainly
(c) 1 Hal. P. 0. 512.
Id) Seethe remnrks In pace 4: The Rtatute hath
now continued eighteen sessions of parliament un
repealed.
(e) 1 Hal. P. C. 512.
(/) Gravin. (. 3, ? 106.
in) See book II. page 429.
Ih) Montoq. Sp. L. b. xxx. c. 19.
li).;■) Exnd.
Petit. xxii.
I.L. Attic. I. 7, tit. 5.
(k) Est enim ad vindieanda furta nimis alrox, nec
tamen ad rcfrsmanda mfltcims: qttipjte neque furtum
simj)tex tarn ingenn facimt* eft, nt capite debctit ptecti:
nequc ulla poena est ianta, ut ab Introciniis cohibeat cos,

qui nuMam aliam artem quserendi vietus hnbent. Mori
ctopia. edit Olasg. 1750, page 21. Dcniquc, aim lex
MosaU-n, quanquam inclement et aspera, lamcn pecunia
furtum. hand morte, mxdetavit; neputemua Deum, in
novo, lege clcmcniix qua pater imperat filiis majorem
mdu/sinse nobis invicem steviendi licentiam. llxc mini
cur non licere putem; quam vera sit absurdum, at<fue
etiam pcrniciosum rcipublicte, furcm aique homicidant ez
trqun pitniri, nemo est (opinor) qui nesciat. [Death is
too severe a punishment for theft, nor yet sufficient
to restrain it; for neither is simple theft such a
heinous offence, that it should be made capital, nor
can there be any punishment so severe as to restrain
those from robbing who have no other means of

(21) Stat. 24 and 25 Vict. c. 96,
18-20. Clark's Critn. Law, 244. 2 Russ. on Crimes,
246, 306. Dogs are the subject o£ larceny. Commonwealth v. Hazelwood, 84 Ken. 681.
Husrodt v. Hackett, 34 Mich. 283. Ex parte Cooper, Tex. App. 404 (18781. Dogs not
the subject of larceny. State v. D»e, 79 Ind. 9 (1881). 81 N. C. 527 (1879). Trespass
lies, in favor of the owner, for killing a dog, which was at the time in the possession of a
third person under a loan. White v. Brantly, 37 Ala. 430. The wilful and malicious
killing of a dog is not a punishable offence under the statutes. 13 Tex. 58 ( 1854). U. S.
v. Gideon, 1 Minn. 296. Stealing a dog is larceny, and words charging that, are action
able per se [In themselves]. Harrington v. Miles, 11 Kan. 480 (1873). 2 Bishop's New
Crim. L. 449. 2 Archbold's Crim. Pr. & PI. 1179. Malone's Crim. Briefs, 389.
(22) [The Hostilian law concerning theft.]
(23) Concerning the violation of sepulture, 2 East's P. C. 652. Rex v. Lynn, 2 T. R.
733. Wyncopp v. Wyncopp, and Meagher v. Discroll, 99 Mass. 281.
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the natural punishment for injuries to property seems to be the loss of the
offender's own property; which ought to be universally the case, were all
men's fortunes equal. But as those who have no property themselves are
generally the most ready to attack the property of others, it has been found
necessary instead of a pecuniary to substitute a corporal punishment; yet
how far this corporal punishment ought to extend is what has occasioned the
doubt. Sir Thomas More,(/) and the marquis Beccaria,(w«) at the distance
of more than two centuries from each other, have very sensibly proposed that
kind of corporal punishment which approaches the nearest to a pecuniary
satisfaction, viz., a temporary imprisonment, with an obligation to labor, first
for the party robbed, and afterwards for the public, in works of the most
slavish kind; in order to oblige the offender to repair, by his industry and
diligence, the depredations he has committed upon private property
♦237] and public order. But, notwithstanding *all the remonstrances of
speculative politicians and moralists, the punishment of theft still
continues, throughout the greatest part of Europe, to be capital; and
Puffendorf.O) together with Sir Matthew Hale,(o) are of opinion that this
must always be referred to the prudence of the legislature, who are to judge,
say they, when crimes are become so enormous as to require such sanguinary
restrictions, (p) Yet both these writers agree that such punishment should be
cautiously inflicted, and never without the utmost necessity.
Our ancient Saxon laws nominally punished theft with death, if above the
value of twelvepence; but the criminal was permitted to redeem his life by a
pecuniary ransom; as among their ancestors, the Germans, by a stated
number of cattle. (?) But in the ninth year of Henry the First this power of
redemption was taken away, and all persons guilty of larceny above the value
of twelvepence were directed to be hanged; which law continues in force to
this day.(r) For though the inferior species of theft or petit larceny is only
punished by imprisonment or whipping at common law,(j) or, by statute 4
Geo. I. c. 11, may be extended to transportation for seven years, as is also
expressly directed in the case of the plate-glass company, (/) yet the punish
ment of grand larceny, or the stealing above the value of twelvepence, (which
sum was the standard in the time of king Athelstan, eight hundred years
ago,) is at common law regularly death. Which, considering the great
intermediate alteration(w) in the price or denomination of money, is undoubt
edly a very rigorous constitution, and made Sir Henry Spelman (above a
century since, when money was at twice its present rate) complain that,
while every thing else was risen in its nominal value and become
♦238] dearer, the life of man had continually grown *cheaper. ( v) It is
true that the mercy of juries will often make them strain a point and
bring in larceny to be under the value of twelvepence when it is really of
much greater value; but this, though evidently justifiable and proper
when it only reduces the present nominal value of money to the ancient
standardize) is otherwise a kind of pious perjury, and does not at all excuse
our common law in this respect from the imputation of severity, but rather
strongly confesses the charge. It is likewise true, that by the merciful exobtaining a livelihood. In short, since the Mosaic
f p) See page 9.
law, although rigorous and severe, only punished
(q) Tnc. lie Mm. Germ. c. 12.
theft by a fine, not by death, we eannot'think that
(r) 1 Hal. P. C. 12. 3 Inst. 53.
God, in that new law of mercy by which as a ftither
(a) SInst. 218.
he governs his children, has" granted us a greater
(<) Stat. 13 Geo. III. c. 38.
liberty of harshness or severity towards each other.
(m) In the reign of king Hcnrv I. the stated value,
These are the reasons why I deem it unlawful. And at the exchequer, of a pasture-fed ox, wns one shil
there is no one, I think, but must be sensible how ling. (Mil. <ie Scacc. 1. 1, J 7, J which, if we should
absurd it Is, and even pernicious to the common even suppose to mean the solldus lcgnlia mentioned
wealth, that a thief and murderer should receive by Lyndewode, (Prov. I. 3. c. 13. Sec book 11. page
the same punishment.] Ibid. 39.
509, ) or the seventy-second part of a pound of gold,
(/) Utop. page 42.
Is only equal to 13«. 4rt. of the present standard
(m) Ch. 22.
(v) Gloss. 3T>0.
In) L. of N. b. vlii. c. 3.
(tf) 2 lust. 189.
(o) 1 Hal. P. C. 13.
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tensions of the benefit of clergy by our modern statute law, a person who
commits a simple larceny to the value of thirteenpence or thirteen hundred
pounds, though guilty of a capital offence, shall be excused the pains of
death; but this is only for the first offence. And in many cases of simple
larceny the benefit of clergy is taken away by statute; as for horse-stealing
in the principals and accessaries both before and after the fact;(jr) theft by
great and notorious thieves in Northumberland and Cumberland ;(_>/) taking
woollen cloth from off the tenters, (z) or linens, fustians, calicoes, or cotton
goods from the place of manufacture, (a)(24) (which extends, in the last case,
to aiders, assisters, procurers, buyers, and receivers;) feloniously driving
away or otherwise stealing one or more sheep or other cattle specified in the
acts, (25) or killing them with intent to steal the whole or any part of the
carcase, (b) or aiding or assisting therein; thefts on navigable rivers above
the value of forty shillings, (c) or being present, aiding and assisting,
thereat; *plundering vessels in distress, or that have suffered ship- [*2$9
wreck;(rf) stealing letters sent by the post;^) and also stealing deer,
fish, hares, and coneys under the peculiar circumstances mentioned in the
Waltham black act. (_/) Which additional severity is owing to the great malice
and mischief of the theft in some of these instances; and, in others, the
difficulties men would otherwise lie under to preserve those goods which are
so easily carried off. Upon which last principle the Roman law punished
more severely than other thieves the abigei, or stealers of cattle, (g) and the
balnearii, or such as stole the clothes of persons who were washing in the
public baths;(A) both which constitutions seem to be borrowed from the laws
of Athens, (z) And so too the ancient Goths punished with unrelenting
severity thefts of cattle, or corn that was reaped and left in the field; such
kind of property (which no human industry can sufficiently guard) being es
teemed under the peculiar custody of heaven. (J ) And thus much for the
offence of simple larceny.
Mixed or compound larceny is such as has all the properties of the former,
but is accompanied with either one or both of the aggravations of a taking
from one's house or person. First, therefore, of larceny from the house, and
then of larceny from the person.
1. Larceny from the house, though it seems (from the considerations men
tioned in the preceding chapter) (k) to have a higher degree of guilt than
simple larceny, yet it is not at all distinguished from the other at common
law,(/) unless where it is accompanied with the circumstance of breaking
the house by night, and then we have seen that it falls under another de
scription, viz., that of burglary. But now, by several acts of parliament,
(the history of which is very ingeniously deduced by a learned modern
writer, (m) who hath shown them to have gradually arisen from our
♦improvements in trade and opulence, ) the benefit of clergy is taken [#240
fx) Stat 1 Edw. VI. c. 12. 2 & 3 Edw. VI. c. 33. in the second, and toTfowteen yearsln the third,—in
81 KHz. c. 12.
the first and third cases instead of sentence of death,
(«) Stat 18 Car. IT. c. 3.
in the second after sentence Is given.
(z) Stat. 22 Car. II. c 5. But. as it is sometimes
(6) Stat. 14 Geo. II. c. 6. 15 Geo. II. c. 34. See
difficult to prove the Identity of the goods so stolen, book 1. p. 88.
the onus prabandi [The liurden of proof.] with respect
(r) Stat. 24 Geo. II. C 45.
to innocence is now. bv statute 15 Geo. II. c. 27,
Id) Stat. 12 Anne, St. 2, c. 18. 26 Geo. II. C. 19.
thrown on the persons in" whose custody such goods
(e) Stat. 7 Geo. Ill, c. 50.
are found; the failure whereof is, for the first time,
(/) Stat. 0 Geo. I. c. 22.
a misdemeanor punishnble by the forfeiture of the
(n) Ff. 47, (. 14.
treble value ; for the second, bv imprisonment also ;
(A) Ibid, t 17.
and the third time it becomes n felony, punished
(0 Pott. Antiq. b. 1. c. 26.
with transportation for seven venrs.
I /) Stiernh. dejure Goth. i. 3, C 6.
(a) Stat. 18 Geo. II. c. 27. Note, in the three last
(*) See page 223.
cases an option is given to the judge to transport
(() 1 Hawk. P. C. 98.
the offender: for life in the tirst case, for seven years
(m) Barr, 375, etc.
(24) See stat. 24 Sr 25 Vict. c. 96.
(25) S- ee stat 7 Wm. IV. and 1 Vict. c. 36.
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from larcenies committed in a house in almost every instance, except
that larceny of the stock or utensils of the plate-glass company from any of
their houses, etc., is made only a single felony, and liable to transportation
for seven years. («) The multiplicity of the general acts is apt to create
some confusion; but upon comparing them diligently we may collect that
the benefit of clergy is denied upon the following domestic aggravations of
larceny, viz.: First, in larcenies a bove the value of twelvepence, committed—
r. In a church or chapel, with or without violence or breaking the same: (0)
2. In a booth or tent, in a market or fair, in the daytime or in the
night, by violence or breaking the same, the owner or some of his family
being therein :(p) 3. By robbing a dwelling-house in the daytime, (which
robbing implies a breaking,) any person being therein:(y) 4. In a dwellinghouse by day or by night, without breaking the same, any person being
therein and put in fear,(r) which amounts in law to a robbery; and in both
these last cases the accessary before the fact is also excluded from his clergy.
Secondly, in larcenies to the value of five shillings, committed— r. By
breaking any dwelling-house, or any out-house, shop, or warehouse there
unto belonging, in the daytime, although no person be therein ;(s) which
also now extends to aiders, abettors, and accessaries before the fact: (7) 2. By
privately stealing goods, wares, or merchandise, in any shop, warehouse, («)
coach-house, or stable, by day or by night, though the same be not broken
open, and though no person be therein;(j>)(26) which likewise extends to
such as assist, hire, or command the offence to be committed. Lastly, in
larcenies to the value offorty shillings, in a dwelling-house or its out-houses,
although the same be not broken, and whether any person be therein or no,
unless committed against their masters by apprentices under the age of fif
teen, (w) This also extends to those who aid or assist in the commission of
any such offence.(27)
♦241]
*2. Larceny from the person is either by privately stealing or by
open and violent assault, which is usually called robbery.
The offence of privately stealing from a man's person, as by picking his
pocket or the like privily without his knowledge, was debarred of the bene
fit of clergy so early as by the statute 8 Eliz. c. 4.(28) But then it must be
such a larceny as stands in need of the benefit of clergy, viz., of above the
value of twelvepence, or else the offender shall not have judgment of death.
For the statute creates no new offence, but only prevents the prisoner from
praying the benefit of clergy, and leaves him to the regular judgment of the
ancient law. (jr) This severity (for a most severe law it certainly is) seems
(n) Stat. 13 Geo. III. c. 38.
(u>) Stnt. 12 Anne, ft 1, c. 7.(28)
(o) Slat. 23 Hen. VIII. 0. 1. 1 Edw. VI. c. 12. 1
(x) 1 Hawk. P. C. 98. The like observation will
Hal. P. C. 518.
certainly hold in the cases of horse-stealing, (1 Hal.
(pi Stat, ft & 6 Edw. VI. c. 9. 1 Hal. P. C. 522.
P. C. 531.) thefts in Northumberland and Oumber(q) 3 ifc 4 W. and M. c. 9.
land, and stealing woollen cloth from the tenters.
ir) Ibid.
,
and possibly in such other cases where it is provided
(«) Stat. 39 Eliz. c. 15.
by any statute that simple larcenv, utider curtain
(() Suit. 3 A 4 W. and M. c. 9.
circumstances, shall be felonv without benefit of
(« ) See Foster. 78. Barr. 379.
cle/gy.
(t>) Stat. 10 & 11 W. III. c. 23.
(26) 2 Russ. on Crimes, 319, 6 ed. 1 Barbour's Criminal Law, 300. Bishop's New
Cnm. L. 520.
(27) See stat. 24 & 25 Vict. c. 36, 6 and 61.
(28) Repealed, by 7 & 8 Geo. IV. c. 27; and see 7 & 8 Geo. IV. c. 28, ss. 6, 7; the for
mer enacting that benefit of clergy, with respect to persons convicted of felony, shall be
abolished, and the latter, that no person convicted of felony shall suffer death unless for
some felony excluded from benefit of clergy before or on the first day of the then present
session of parliament, or made punishable with death by some statute passed after that
day.—ChiTTY. Most of the American states have provision as to stealing from the person
very similar to the English enactment; but where these do not exist, it would appear that
the old statute of 8 Eliz. c. 4, s. 2 will prevail to interpret the common law of America.
2 Russ. on Crimes, 298, 6 ed. As to property that may be stolen, see Clark's Crim.
Law, 2 13. Robbery and grand larceny are "like crimes." 85 Ken. 600 (1887).
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to be owing to the ease with which such offences are committed, the diffi
culty of guarding against them, and the boldness with which they were
practiced (even in the queen's court and presence) at the time when this
statute was made: besides that this is an infringement of property in the
manual occupation or corporal possession of the owner which was an offence
even in a state of nature. And therefore the saccularii or cut-purses were
more severely punished thau common thieves by the Roman and Athenian
laws.(jy)(2a)
Open and violent larceny from the person, or robbery, the rapina of the
civilians, is the felonious and forcible taking from the person of another
of goods or money to any value by violence or putting him in fear. (2)
1. There must be a taking, otherwise it is no robbery. A mere attempt to
rob was indeed held to be felony so late as Henry the Fourth's time, (a) but
afterwards it was taken to be only a misdemeanor, and punishable
with fine and imprisonment, till the *statute 7 Geo. II. c. 21, which [#242
makes it a felony (transportable for seven years) unlawfully and
maliciously to assault another with any offensive weapon or instrument, or
by menaces or by other forcible or violent manner to demand any money or
goods, with a felonious intent to rob. (30) If the thief, having once taken a
purse, returns it, still it is a robbery; and so it is whether the taking be
strictly from the person of another, or in his presence only; as where a rob
ber by menaces and violence puts a man in fear, and drives away his sheep
or his cattle before his face.(^) But if the taking be not either directly
from his person or in his presence, it is no robbery. (f) 2. It is immaterial
of what value the thing taken is: a penny as well as a pound thus forcibly
extorted makes a robbery. (rf) 3. Lastly, the taking must be by force or a
previous putting in fear, which makes the violation of the person more
atrocious than privately stealing; for, according to the maxim of the civil
law, (e) " qui vi rapuit, fur improbior esse videtur." (31) This previous
violence or putting in fear is the criterion that distinguishes robbery from
other larcenies; for if one privately steals sixpence from the person of
another, and afterwards keeps it by putting him in fear, this is no robbery,
for the fear is subsequently) neither is it capital, as privately stealing, being
under the value of twelvepence. Not that it is indeed necessary, though
usual, to lay in the indictment that the robbery was committed by putting
in fear: it is sufficient if laid to be done by violence. ( g) And when it is
laid to be done by putting in fear, this does not imply any great degree of
terror or affright in the party robbed: it is enough that so much force or
threatening by word or gesture be used as might create an apprehension of
danger, or induce a man to part with his property without or against his
consent.(A) Thus, if a man be knocked down without previous warning
(y) If. 47. 11. 7. Pott Antiq. t>. 1. c. 20.
(z) 1 Hawk. P. C. 95.
(a) 1 Hal. P. C. 632.
(6) Ibid. 533.
(c) Comyns, 478. Stra. 1015.

(d) 1 Hawk. P. C. 97.
(e) Ff. 4, 2, 14, 3 12.
(/) 1 Hal. P. d. 534.
(<7) Trin. 3 Anne, by all the judges.
(ft) Fost. 128.

(29) For the present law concerning robbery, see stat. 24 & 25 Vict. c. 96, \\ 41-43.
(30) See stat. 24 & 25 Vict. c. 99, (if 44, 45 and 46. 2 Bishop's Crim. L. 670. Malone's
Crim. Briefs, 215. State v. Perley, 86 Maine, 427 (1889). If an indictment for robbing
charges that the robbery was in the highway, the state cannot give evidence that it was
near the highway. State v. Cowan, 7 Iredell (N. C.) 239 (1847). Bloomer v. People, I
N. Y. App. (Abbott) 146. The gist of the offence is not the taking, but a taking by put
ting in fear or by force. State v. Brown, 113 N. C. 645 (1893). Upon the trial of an
indictment for robbery, an instruction denning that offence as being the taking o any
property from the person of another by force is error, as it omits the very gravamen of
the offence, to wit, the felonious intent. Comm. v. White, 133 Pa. 187 (1890).
(31) [" He who hath taken by force, seems to be the more iniquitous thief."]
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and stripped of his property while senseless, though strictly he cannot be said to be put in fear, *yet this is undoubtedly a robbery. Or,
if a person with a sword drawn begs an alms, and I give it him
through mistrust and apprehension of violence, this is a felonious robbery,
(z) So if, under a pretence of sale, a man forcibly extorts money from
another, neither shall this subterfuge avail him. But it is doubted(/)
whether the forcing a higgler or other chapman to sell his wares, and giving
him the full value of them, amounts to so heinous a crime as robbery. (32)
*243]

(i) 1 Hawk. P. C. 96.

(j ) Ibid. 97.

(32) And see R. & R. C. C. 146. 1 Leach, 139, 193, 278. 3 Chit. C. L. 803. Mr. Justice
Ashurst says, "The true definition of robbery is the stealing or taking from the person
of another, or in the presence of another, property of any amount, with such a degree
of force or terror as to induce the party unwillingly to part with his property; and
whether terror arises from real or expected violence to the person, or from a sense of
injury to the character, makes no kind of difference; for to most men the idea of losing
their fame and reputation is equally if not more terrific than the dread of personal injury.
The principal ingredient in robbery is a man's being forced to part with his property;
and the judges are unanimously of opinion that, upon the principles of law as well as the
authority of former decisions, a threat to accuse a man of the greatest of all crimes is a
sufficient force to constitute the crime of robbery by putting in fear." I Leach, 280. And
fear of loss of character and service upon a charge of sodomitical practices is sufficient
to constitute robbery, though the party has no fear of being taken into custody or of
punishment. R. & R. C. C. 375. But if no actual force was used, and, at the time of
parting with the money, the party were under 110 apprehension, but gave it merely for
the purpose of bringing the offenders to justice, they cannot be capitally convicted,
though we have seen it is otherwise where personal violence is employed. I East, P. C. 734.
R. & R. C. C. 40S. And the influence exercised over the mind, where the force is merely
constructive, must be of such a kind as to disenable the prosecutor to make resistance.
2 Leach, 721. 6 East, 126. So that a threat to take an innocent person before a magis
trate, and thence to prison, without charging him with any specific crime, is not sufficient
to make the party a robber if he obtain money to induce him to forbear. 2 Leach, 721.
Indeed, it has been said that the only instance iri which a threat will supply the place of
force is an accusation of unnatural practices. 2 Leach, 730, 731. 1 Leach, 139. 2 Russ.
1009. And it has recently been held—contrary, it seems, to the principle of some former
decisions—that even ill this case the money must be taken immediately on the threat,
and not after time has been allowed to the prosecutor to deliberate and advise with friends
as to the best course to be pursued, (1 East, P. C. Append, xxi. ;) though, as some of the
judges dissented, it does not seem to be decisive. Where, on the other hand, there is an
immediate threat of injury to the property, as by pulling down a house with a mob in
time of riots, which produces great alarm and induces a man to part with his money,
this has been holden to be a sufficient putting in fear to constitute robbery. 2 East, P. C.
729, 731. And if a man assaults a woman with intent to commit a rape, and she, in order
to prevail on him to desist, offers him money which he takes, but continues his endeavors
till prevented by the approach of a third person, he will be guilty of robbery, though his
original intent was to ravish. 1 East, P. C. 711. If thieves meet a person and, by men
aces of death, make him swear to bring them money, and he, under the continuing
influence of fear for his life, complies, this is robbery in them, though it would not be
so if he had 110 personal fear and acted merely from a superstitious regard to an oath so
extorted. 1 East, P. C. 714. In the absence of force, to constitute robbery, the fear
must arise before and at the time of the property being taken: it is not enough that it
arise afterwards; and where the prisoner by stealth took some money out of the prosecu
tor's pocket, who turned round, saw the prisoner, and demanded the money, but the
prisoner threatening him he desisted through fear from making any further demand, it
was held no robbery. Roll. Rep. 154. 1 Hale, 534.
To constitute a robbery, where an actual violence is relied on and no putting in fear
can be expressly shown, there must be a struggle, or at least a personal outrage. So that
to snatch property suddenly from the hand, to seize a parcel carried 011 the head, to carry
away a hat and wig without force, and to take an umbrella of a sudden, have been re
spectively holden to be mere larcenies. I Leach, 290, 291, and in notes. But where a
man snatched at the sword of a gentleman hanging at his side, and the latter, perceiving
the design, laid hold on the scabbard, on which a contest ensued and the thief succeeded
in wresting the weapon from its owner, his offence was holden to be robbery. Id. ibid.
Snatching an article from a man will constitute robbery if it is attached to his person or
clothes so as to afford resistance; and therefore, where the prosecutor's watch was fast1640

Chap. 17]

OF PUBLIC WRONGS.

243

This species of larceny is debarred of the benefit of clergy by statute 23
Hen. VIII. c. 1 and other subsequent statutes, not indeed in general, but
only when committed in a dwelling-house or in or near the king's highway.
A robbery, therefore, in a distant field, or footpath, "was not punished with
death, (k) but was open to the benefit of clergy, till the statute 3 & 4 W. and
M. c. 9, which takes away clergy from both principals and accessaries before
the fact, in robbery, wheresoever committed. (33)
II. Malicious mischief, or damage, is the next species of injury to private
property which the law considers as a public crime. (34) This is such as is
done, not animo furandi, or with an intent of gaining by another's loss,
which is some, though a weak, excuse, but either out of a spirit of wanton
cruelty or black and diabolical revenge. In which it bears a near relation to
the crime of arson; for as that affects the habitation, so this does the other
property, of individuals. And therefore any damage arising from this mis
chievous disposition, though only a trespass at common law, is now by a
multitude of statutes made penal in the highest degree. Of these I shall
extract the contents in order of time.
And, first, by statute 22 Hen. VIII. c. ri, perversely and maliciously to
cut down or destroy the powdike in the fens of Norfolk and Ely is felony.
And, in like manner, it is, by many special statutes enacted upon the
occasions, made felony to destroy the several sea-banks, river-banks,
(*) 1 Hal. p. c. 535.
ened to a steel chain which went round his neck, and the seal and chain hung from his
fob, and the prisoner laid hold of the seal and chain and pulled the watch from his fob
but the steel chain still secured it, and by two jerks the prisoner broke the steel chain
and made off with the watch, it was held a robbery, for the prisoner did not get the
watch at once but had to overcome the resistance the steel chain made, and actual force
was used for that purpose. R. & R. C. C. 419. And where a heavy diamond pin, with a
corkscrew stalk, which was twisted and strongly fastened in a lady 's hair, was snatched
out and part of the hair torn away, the judges came to a similar decision. 1 Leach, 335.
The case of the man who tore an ear-ring from the ear, and in so doing lacerated the
flesh, serves also to confirm this position. 1 Leach, 320. Nor will it excuse the violence
that it was done under pretence of law; for where a bailiff handcuffed a prisoner and
used her with great cruelty for the purpose of extorting money from her, he was holden
to be guilty; as were also a number of men for seizing a wagon under pretence that there
was no permit when none was in reality necessary. 1 Leach, 280. 1 East, P. C. 709. —
ChiTTy. 2 Russ. on Crimes, 87. Archbold's Crim. Pr. & PI. 1287. Malone's Crim.
Briefs, 215. Barbour's Crim. Law, 142 & 384. U. S. Crim. Law (Lewis) 445. There can
be no conviction for larceny under a bad indictment for robbery. Clary et at. v. State, 33
Ark. 561 (1878). The penal code of Georgia makes but one offence of robbery, and two
grades: robbery by force and robbery by intimidation. Long v. State, 12 Ga. (Cobb) 293
(1852). Robbery includes the offence of stealing from the person without force and vio
lence or putting in fear, and under an information for robbery the accused may be con
victed of stealing from the person. Brown v. State, 33 Neb. 354 (1891).
(33) See stat. 7 & 8 Geo. IV. U 6 and 7.
(34) See 1 Bishop's New Criminal Law, ? 568. Revised Statutes of Massachusetts make
certain wilful trespasses, such as cutting down or destroying timber, etc., crimes. State
v'. Clark, 5 Dutcher ( N. J. ) 99. " Unlawfully, wilfully and maliciously, did break in pieces
and destroy two windows," held merely an aggravated trespass, not a public crime. Kilpatrick v. People, 5 Denio ( N. Y. ) 277, (1848. ) It is a general rule, governing the law of
malice, that when a man commits an act, unaccompanied by any circumstances justifying
its commission, the law presumes that he acted advisedly, and with an intent to produce
the consequences which ensued. People v. Petherham, 64 Mich. 252 (1887.) In America
it is necessary to prove malice directed against the owner of the property injured. 2
Russ. on Crimes, 776. 4 Lawson's Criminal Defences, 600. The killing of an animal
during an act of trespass on one's crops to prevent their destruction is not malicious
mischief. Branch v. State, 41 Tex. 622 (1874. ) 2 Waterman's Crim. Proc. 508 (i860.) 2
Archbold's Crim. Pr. & PI. 1469. The act must be done out of cruelty, hostility, or
revenge. Wing v. Wing, 66 Me. 64 ( 1887.) Comm. v. Walden, 57 Mass. (3 Cush.) 558,
( 1849. ) Maiming or wounding an animal without killing it, is not an indictable offence
either at common law or under the statute. State v. Beekman, 3 Dutcher (N. S.) 124
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public navigations, and bridges, erected by virtue of those acts of
*parliament. By statute 43 Eliz. c. 13, (for preventing rapine
on the northern borders,) to burn any barn or stack of corn or
grain; or to imprison or carry away any subject in order to ransom him,
or to make prey or spoil of his person or goods upon deadly feud or other
wise, in the four northern counties of Northumberland, Westmoreland,
Cumberland, and Durham, or being accessary before the fact to such
carrying away or imprisonment; or to give or take any money or con
tribution, there called blackmail, to secure such goods from rapine; is
felony without benefit of clergy. By statute 22 & 23 Car. II. c. 7,
maliciously, unlawfully, and willingly, in the night-time to burn, or cause
to be burned or destroyed, any ricks or stacks of corn, hay, or grain, bams,
houses, buildings, or kilns, (35) or to kill any horses, sheep, or other cattle,
is felony; but the offender may make his election to be transported for seven
years; and to maim or hurt such horses, sheep, or other cattle is a trespass,
for which treble damages shall be recovered. By statute 4 & 5 W. and
M. c. 23, to burn on any waste, between Candlemas and Midsummer, any
grig, ling, heath, furze, goss, or fern is punishable with whipping and confine
ment in the house of correction. By statute 1 Anne, st. 2, c. 9, captains and
mariners belonging to ships and destroying the same, to the prejudice of the
owners, (and, by 4 Geo. I. c. 12, to the prejudice of insurers also,) are
guilty of felony without benefit of clergy. And by statute 12 Anne, st. 2,
c. 18, making any hole in a ship in distress, or stealing her pumps, or aiding
or abetting such offence, or wilfully doing any thing tending to the immediate
loss of such ship, is felony without benefit of clergy. (36) By statute 1 Geo. I.
c. 48, maliciously to set on fire any underwood, wood, or coppice is made single
felony. By statute 6 Geo. I. c. 23, the wilful and malicious tearing, cutting,
spoiling, burning, or defacing of the garments or clothes of any person passing
in the streets or highways, with intent so to do, is felony. This was occa
sioned by the insolence of certain weavers and others, who, upon the intro
duction of some Indian fashions prejudicial to their own manufactures, made
it their practice to deface thein, either by open outrage, or by privily
♦245] cutting, or casting agua-/or/is(^j) *'m the streets upon such as wore
them. (38) By statute 9 Geo. I. c. 22,(39) commonly called the
Waltham black act, occasioned by the devastations committed near Waltham,
in Hampshire, by persons in disguise or with their faces blacked, (who
seem to have resembled the Roberdsmen, or followers of Robert Hood, that
in the reign of Richard the First committed great outrages on the borders of
England and Scotland;) (/) by this black act, I say, which has in part been
mentioned under the several heads of riots, menaces, mayhem, and larceny,
(jn) it is further enacted that to set fire to any house, barn, or out-house,
(which is extended by statute 9 Geo. III. c. 29 to the malicious and wilful
burning or setting fire to all kinds of mills), or to any hovel, cock, mow, or
stack of corn, straw, hay, or wood; or unlawfully or maliciously to break
down the head of any fish-pond, whereby the fish shall be lost or destroyed;
or, in like manner, to kill, maim, or wound any cattle; or cut down or
(I) 3 lust. 197.
(m) See pages 144, 208, 235, 240.
♦244]

(35) By stat. 24 & 25 Vict. c. 97, ? 40, this offence is punishable with penal servitude
for any term not exceeding fourteen years nor less than three, or with imprisonment
for any term not exceeding two years, with or without hard labor, and with or without
solitary confinement.
(36) See stat. 24 & 25 Vict. c. 97, \\ 42, 43 and 44.
(37) [Commercial nitric acid.]
(38) This statute was repealed by 7 Geo. IV. c. 64, and no subsequent enactment on the
subject has been made. —Chitty.
(39) Repealed.
1642
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destroy any trees planted in an avenue, or growing in a garden, orchard, or
plantation, for ornament, shelter, or profit; all these malicious acts, or pro
curing by gift or promise of reward any person to join them therein, are
felonies without benefit of clergy; and the hundred shall be chargeable for
the damages unless the offender be convicted. (40) In like manner, by the
Roman law, to cut down trees, and especially vines, was punished in the
same degree as robbery. («) By statutes 6 Geo. II. c. 37, and 10 Geo. II. c.
32, it is also made felony without the benefit of clergy maliciously to cut
down any river or sea bank, whereby lands may be overflowed or dam
aged; or to cut any hop-binds growing in a plantation of hops;(4i) or
wilfully and maliciously to set on fire, or cause to be set on fire, any mine,
pit, or depth of coal. (42) By statute 11 Geo. II. c. 22, to use any violence
in order to deter any person from buying corn or grain ; to seize any carriage
or horse carrying grain or meal to or from any market or seaport; or to use
any outrage with such intent; or to scatter, take away, spoil, or dam
age such grain or meal, is punished *for the first offence with im- [#246
prisonment and public whipping; and the second offence, or destroy
ing any granary where corn is kept for exportation, or taking away or spoil
ing any grain or meal in such granary, or in any ship, boat, or vessel intended
for exportation, is felony, subject to transportation for seven years. By
statute 28 Geo. II. c. 19, to set fire to any goss, furze, or fern growing in any
forest or chase is subject to a fine of five pounds. (43) By statutes of 6 Geo.
III. c. 36 & 48, and 13 Geo. III. c. 33, wilfully to spoil or destroy any
timber or other trees, roots, shrubs, or plants is for the two first offences
liable to pecuniary penalties; and for the third, if in the daytime, and even
for the first, if at night, the offender shall be guilty of felony and liable to
transportation for seven years. (44) By statute 9 Geo. III. c. 29, wilfully
and maliciously to burn or destroy any engine, or other machines therein
specified, belonging to any mine, (45) or any fences for enclosures pursuant
to any act of parliament, is made single felony, and punishable with trans
portation for seven years, in the offender, his advisers and procurers. And,
by statute 13 Geo. III. c. 38, the like punishment is inflicted on such as
break into any house, etc., belonging to the plate-glass company, with intent
to steal, cut, or destroy any of their stock or utensils, or shall wilfully and
maliciously cut or destroy the same. And these are the principal punish
ments of malicious mischief.
III. *Forgery,(46) or the crimen falsi, is an offence which was [*247
(n) FJ. 47, 7, 2.
(46) See stat. 24 & 25 Vict. c. 97, \ 32.
41 ) Vide ib. fij 30 and 31.
42) Vide ib. \ 19.
(43) Repealed. —Chitty.
(44) The statutes mentioned in the text are repealed.—Chitty.
145) See Stat. 24 & 25 Vict. c. 97, \\ 20, 29.
(46) Forgery. —We will endeavor to elucidate the nature of, and what constitutes,
this offence, by considering— 1st, What false making is sufficient; 2d, With what intent
the forgery must be committed; and 3d, How far the instrument forged must appear to
be genuine. The consideration of what instruments may be the subjects of forgery will
follow. See, in general, 3 Chit. C. L. 2 ed. 1022 to 1044, a.
1. What false making is sufficient.—It is not necessary that the whole instru
ment should be fictitious. Making a fraudulent insertion, alteration, or erasure in any
material part of a true document by which another may be defrauded; the fraudulent
application of a false signature to a true instrument, or a real signature to a false one;
and the alteration of a date of a bill of exchange after acceptance, by which its payment
may be accelerated, are forgeries. 1 Hale, 683, 684, 685. 4 T. R. 320. Altering a bill
from a lower to a higher sum is forging it; and a person may be indicted, on the 7 Geo.
II. c. 22, for forging such an instrument, though the statute has the word alter as well as
forge; and in the same case it was held no ground of defence that before the alteration
1643
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punished by the civil law with deportation or banishment, and sometimes
with death. (o) It may with us be defined at common law to be "the
fraudulent making or alteration of a writing to the prejudice of another man's
(o) Inst 4, 18, 7.
it had been paid by the drawer and re-issued. R. & R. C. C. 33. 2 East, P. C. 979, S. C.
So altering a banker's one-pound note by substituting the word ten for the word one is a
forgery. Russ. & Ry. C. C. lor. See 2 Burn, J., 24 ed. 491, and 2 East, P. C. 986. If
a note be made payable at a country banker's, or at their banker's in London, who fails,
it is forgery to introduce a piece of paper over th'e names of the London bankers who
have so failed, containing the names of another banking-house in London. Russ & Ry.
C. C. 164. 2 Taunt 328. 2 Leach, 1040, S. C; and see 2 East, P. C. 856. 2 Burn. J.,
24 ed. 492 S. C. Expunging an endorsement on a bank note with a liquor unknown has
been holden to be an erasure within 8 & 9 W. III. c. 20. 3 P. Wms. 419. The statute
law of forgery is now embodied in the statute 24 & 25 Vict. c. 98. The instrument must
in itself be false; for if a man merely pass for another, who is the maker or endorser of a
true instrument, it is no forgery, though it may be within the statute of false pretences.
I Leach, 229. The instrument counterfeited must also bear a resemblance to that for
which it is put forth, but need not be perfect or complete: it is sufficient if it is calculated
to impose on mankind in general, though an individual skilled in that kind of writings
would detect its fallacy. Thus, if it appears that several persons have taken forged bank
notes as good ones, the offender will be deemed guilty of counterfeiting them though a
person from the bank should swear that they would never impose on him, being in sev
eral respects defective. 2 East, P. C. 950. And it has been holden that a bank-note may
be counterfeited though the paper contains no water-mark, and though the word pounds
is omitted, that word being supplied by the figures in the margin. 1 Leach, 174. For it
was said that in forgery there need not be an exact resemblance, but it is sufficient if the
instrument counterfeited be primafacie [At first sight, immediately] fitted to pass for the
writing which it represents. 1 Leach, 179. As to how far the instrument should appear
genuine, and the forging of fictitious names, see infra [Below], Div. III.
II. With what intent The Forgery must be committed. —The very essence of
forgery is an intent to defraud; and therefore the mere imitation of another's writing, the
assumption of a name, or the alteration of a written instrument, where no person can be
injured, does not come within the definition of the offence. Most of the statutes ex
pressly make an intent to defraud a necessary ingredient in the crime: whether it existed
or not is a question for the jury to determine. But it is in no case necessary that any
actual injury should result from the offence. 2 Stra. 747. 2 Lord Raym. 1461. The
question as to the party's intent is for a jury; and such jury ought to infer an intent to
defraud the person who would have to pay the instrument if it were genuine, although,
from the manner of executing the forgery, or from that person's ordinary caution, it
would not be likely to impose on him, and although the object was general, to defraud
whoever might take the instrument, and the intention of defrauding in particular the
person who would have to pay the instrument, if genuine, did not enter into the prisoner's
contemplation. R. & Ry. C. C. 2gt ; and see id. 769.
An indictment for forgery, which alleges the offer to pass a due bill with intent to de
fraud the person whose name is forged to the paper, is a good indictment; for if the
purpose of the defendant was to induce or compel the maker to pay the forged due bill,
the intent to defraud him is clear, and there can be no objection to charging the intent in
that mode. State v. Haynes, 6 Caldwell (Ten 11.) 550. The essence of the offence of
forgery "being intent to defraud," an indictment for forgery need not contain the word
feloniously. State v. Murphy, 17 R. I. 698 (1892). The execution of a promissory note
in the name of a fictitious person or under an assumed name with intent to defraud is
forgery. State v. Wheeler, 20 Ore. 192 (1890).
III. How far the Instrument forged must appear genuine.—It is of no conse
quence whether the counterfeited instrument be such as if real would be effectual to the
purpose it intends, so long as there is a sufficient resemblance to impose on those to whom
it is uttered. Whether the fraud be effected on the party to whom an instrument is ad
dressed or whose writing is counterfeited, or on a third person who takes it upon the
credit it assumes, is immaterial. Thus, to counterfeit a conveyance with a wrong name
has been deemed within 5 Eliz. c. 14, though it would have been ineffectual if genuine.
1 Keb. 803. 3 Keb. 51. The fabrication of an order for payment of a sailor's prize-money
is forgery, as we have already seen, though it be invalid as wanting the requisites required
by statute. 2 Leach, 883. The offence of uttering a forced stamp will be complete
though, at the time of uttering, that part which in a genuine stamp would in terms
specify the amount of duty is concealed, and in fact cut out, and though that part where
the papers were entire did not contain any thing specifying the amount of duty, provided
1644
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right, "(47) for which the offender may suffer fine, imprisonment, and pil
lory. (48) And also, by a variety of statutes, a more severe punishment is
the parts left visible are like a genuine stamp. Russ. & Ry. C. C. 229, 212. We have
also seen that the forgery of an instrument, as a last will, comes within the statutes,
although the supposed testator is living. 1 Leach, 449. And it may be collected from a
number of cases that forgery in the name of a person who has no real existence isasmuch
criminal as if there was an intent to defraud an individual whose writing is counterfeited.
I Leach, 83. Thus, the making of a bill of exchange is within the acts though all the
names to it are fictitious. 2 East, P. C. 957. To counterfeit a power of attorney, as by
the administratrix and daughter of a seaman who died childless, is capital. Post. 116.
Nor is it necessary that any additional credit should be obtained by using the fictitious
name. I Leach, 172; and see R. & Ry. C. C. 75, 90, 209, 278. So to put a fictitious name
on a bill endorsed in blank, in order to circulate it in secrecy, is a similar offence. I
Leacb, 215. And indeed it seems that it is not necessary to constitute forgery that there
should be an intent to defraud any particular person ; and a general intent to defraud
will suffice. 3 T. R. 176. I Leach, 216, 217, in no/is [In the notes]. But, to support a
charge of forgery by subscribing a fictitious name, there must be satisfactory evidence on
the part of the prosecutor that it is not the party's real name and that it was assumed for
the purpose of fraud in that instance. Russ. & Ry. C. C. 260. Assuming and using a
fictitious name, though for purposes of concealment and fraud, of which the forgery
forms a part. Russ. & Ry. C. C. 260. If there is proof of what is the prisoner's real
name, it is for him to prove that he used the assumed name before the time he had the
fraud in view, even in the absence of all proof as to what name he had used for several
years before the fraud in question. Russ. & Ry. C. C. 278. And see Russ & Ry. C. C.
405. 3 Brod. & Bing. 228, S. C. 2 Burn, J., 24 ed. 510. Russ. & Ry. C. C. 463, S. C.
A defect in the stamp will not avail the prisoner, ( 1 Leach, 257, 258, in no/is. 2 East,
F- C. 955;) and it has even been decided that, if there be no stamp at all on a counterfeit
promissory note, it may still be forgery, (2 Leach, 703,)—though this case seems to go
too far; for how can a promissory note without the appearance of a stamp have such a
similitude to a genuine instrument as is requisite to constitute forgery ? But, though the
validity of the instrument if real is thus immaterial, it must not appear on its face, so
that no one of common understanding would give it credit. Thus, it will not be forgery
to fabricate a will for land as attested by only two witnesses. 2 East, P. C. 953. Nor is
it felony to counterfeit a bill of exchange for a sum more than twenty shillings and less
than five pounds, without mentioning the abode of the payee and being attested by a
subscribing witness; as such an instrument is, by 17 Geo. III. c. 30, absolutely void. I
Leach, 431. These cases will sufficiently explain the law on this subject. —Chitty.
It is immaterial whether the forging be of a bill genuine or binding, if the counterfeit
ing be proved it is sufficient. Van Home v. State, 5 Ark. 251 (1843). Where the signa
ture to an instrument is genuine, but the body of the instrument false, the signing of the
complainant's name without knowledge of its falsity, cannot cure it and make it a true
and valid instrument in the hands of any one. McGinn v. Toby, 62 Mich. 260 (1886).
See I Wharton's Crim. L. 618; 2 Russ. on Crimes, 564 (6 ed.). 2 Bishop's New Crim.
L. 523. 2 Waterman's Crim. Pro. 797. 1 Barbour's Crim. L. 173. Malone's Crim. Briefs,
221. U. S. Crim. Law (Lewis) 290. 2 Pollock and Maitland's Hist, of Eng. L. 539. The
fabrication of a certificate of notary public purporting to authenticate the acknowledg
ment of a conveyance or transfer, is not an offence against the laws of Texas. Rogers v.
State, 8 Tex. App. 401 ( 1880). The jurisdiction of the state courts extends to the case of a
forgery of powers of attorney to receive warrants for lands granted by acts of congress for
military services. Com. v. Schaffer, 4 Dall. 23 ^ 1797). In extradition proceedings, the
endorsement to the bank of the receipts does not. constitute forgery. In re Sherman, 19
Ontario, 315 (1890). An indictment for forging need not state that the instrument,
if genuine, would have conveyed the land; it is sufficient to say that it purported to
convey it; nor need it charge that the deed was executed or acknowledged. State v.
Fisher, 65 Mo. 437 (1897). As to burden of proof, State v. Flye, 26 Me. 312 (1846). To
constitute forgery, the writing charged to have been feloniously and falsely made, must
be of a character, that if it were genuine, it would be evidence of the fact it recites. State
v. Smith, 8 Yerger (Tenn.) 150 (1835).
(47) See Com. v. Wilson, 89 Ky. 157. 159 (1889). " Forgery," says Bishopon Criminal
Law, vol. 1, ? 572, " is the false'making or material altering with intent to defraud, of
any writing which, if genuine, might apparently be of legal efficacy or the foundation of
a legal liability."
(48) The punishment of pillory is now taken away by 56 Geo. III. c. 138.
Besides this punishment, the defendant is holden incapable of being examined as a
witness till restored to competence by the king's pardon. Com. Dig. Testmoigne, A. 3,
4. And, by 12 Geo. I, c. 29, in case persons convicted of forgery shall afterward practice
as attorneys, solicitors or law-agents, the court where they practice shall examine the
1645
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inflicted on the offender in many particular cases, which are so multiplied
of late as almost to become general. I shall mention the principal instances.
By statute 5 Eliz. c. 14, to forge or make, or knowingly to publish or give
in evidence, any forged deed, court-roll, or will, with intent to affect the
right of real property, either freehold or copyhold, is punished by a forfeiture
to the party grieved of double costs and damages; by standing in the pillory
and having both his ears cut off and his nostrils slit and seared, by forfeiture
to the crown of the profits of his lands, and by perpetual imprisonment.
matter in a summary way and order the offender to be transported for seven years. —
Chittv.
The bank having preferred one indictment for uttering a forged note, and another for
having the same in possession, and having elected to proceed on the latter charge, it was
held that, although facts sufficient to support the capital charge were made out in proof,
an acquittal for the minor offence ought not to be directed, because the whole of the
minor charge was proved and did not merge in the larger. R. & R. C. C. 378. On an
indictment for forging a bank-note, the cashier who signed "for the governor and com
pany of the bank of England " is a competent witness to prove the forgery; for he is not
by such a signature personally responsible for the payment of the note, ( 1 Leach, C. C.
311. R. & R. C. C. 378;) but he is not an essential witness, is his handwriting may be
disproved by other witnesses. Rex v. Hughes, and Rex v. M'Guire, 2 East, P. C. 1002.
i Leach, C. C. 311.
What circumstances are sufficient to constitute the offence of uttering, which must be
attended with a guilty knowledge, and what proofs required to substantiate it, may be
deduced from the following abstract of decided cases which have been selected from
among many others. Where a prisoner, charged with uttering a forged note to A. B.,
knowing it to be forged, gave forged notes to a boy who was not aware of their being
forgeries, and directed the boy to pay away the note described in the indictment at A.
B. 's for the purchase of goods, and the boy did so and brought back the goods and the
change to the prisoner; it was held by the twelve judges an uttering by the prisoner to
A. B. Rex v. Giles, Car. C. L. 191. So the delivering a box containing, among other
things, forged stamps to the party's own servant, that he might carry them to an inn to
be forwarded by a carrier to a customer in the country, is an uttering. And if the deliv
ery be in one county, and the inn to which they are carried by the servant in another,
the prisoner may be indicted in the former. The offence of uttering a forged stamp
will be complete although, at the time of uttering, certain parts of the stamp are con
cealed, all the parts that are visible being like those of a genuine stamp. Rex v. Collicott, R. & R. C. C. 212. It is not necessary that a promissory note should be negotiable,
in order to be a promissory note within the 2 Geo. II. c. 25, (superseded by statute Vict.
infra, ) so as to be the subject of an indictment for forging or uttering it. Rex v. Box,
id. 300. An indictment, on 45 Geo. III. c. 89, (superseded by 24 and 25 Vict. c. 98,) for
uttering forged notes, need not state to whom they were disposed: it is sufficient to state
that the prisoner dispose of the notes with intent to defraud the bank, he knowing
them at the time to be forged, and although the person to whom they were disposed pur
chased them as and for forged notes, and purchased them 011 his own solicitation and as
agent for the bank, for the purpose of bringing the prisoner to punishment. Rex v.
Holden, id. 154. Uttering a forged order for the payment of money under a false repre
sentation is evidence of knowing it to be forged. Id. 169 To prove the guilty knowl
edge of an utterer of a forged bank-note, evidence may be given of the prisoner's having
previously uttered other forged notes, knowing them to be forged. Rex v. Whiley, 2
Leach, C. C. 983. So upon an indictment for uttering a forged note, evidence is admis
sible of the prisoner's having at a former period uttered others of a similar manufacture,
and that others of similar fabrication had been discovered on the files of the bank with
the prisoner's handwriting on the back of them, in order to show the prisoner's knowl
edge of the note mentioned in the indictment being a forgery. Rex v. Ball, R. & R. C.
C. 132. But in order to show a guilty knowledge on an indictment for uttering forged
bank-notes, evidence of another uttering, subsequent to the one charged, is inadmissible,
except the latter uttering was in some way connected with the principal case, or it can
be shown that the notes were of the same manufacture; for only previous o r contempo
raneous acts can show quo anitno [With what intention] a'thing is done. Rex v. Taverner
Par. C. L. 195.
So, if a second uttering be made the subject of a distinct indictment, it cannot be
fiven in evidence to show a guilty knowledge in a former uttering. Rex v. Smith, 2 C.
: P. 633. The person whose name is forged was formerly held to be not a competent
witness to prove the forgery, (Rex v. Russell, 1 Leach, C. C. 8;) but he has recentlv been
made competent, by the 9 Geo. IV. c. 32, s. 2. —Chittv. See 24 & 25 Vict. c. 98, \\ 8-11.
Benefit of clergy is abolished by 7 & S Geo. IV. c. 28, \ 6.
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For any forgery relating to a term of years, or annuity, bond, obligation,
acquittance, release, or discharge of any debt or demand of any personal
chattels, the same forfeiture is given to the party grieved; and on the offender
is inflicted the pillory, loss of one of his ears, and a year's imprisonment: the
second offence in both cases being felony without benefit of clergy.
Besides this general act, a multitude of others, since the revolution, (when
paper-credit was first established,) have inflicted capital punishment on the
forging, altering, or uttering as true when forged, of any bank bills
or notes, or *other securities; (p) bills of credit issued from the exche- [*248
quer;(y) or South-Sea bonds, etc. ;(r) of lottery tickets or orders;(.r)
of army or navy debentures; (t) of East India bonds;(«) of writings under
the seal of the London or royal exchange assurance; (w) of the hand of the
receiver of the prefines(jr) or of the accountant-general, and certain other
officers of the court of chancery ;(_y) of a letter of attorney, or other power
to receive or transfer stock or annuities, and on the personating a proprietor
thereof to receive or transfer such annuities, stock, or dividends; (z) (49) also
on the personating, or procuring to be personated, any seaman or other person
entitled to wages or other naval emoluments, or any of his personal repre
sentatives; and the taking or procuring to be taken any false oath in order to
obtain a probate or letters of administration, in order to receive such pay
ments; (50) and the forging or procuring to be forged, and likewise the utter
ing or publishing as true, of any counterfeited seaman's will or power; (a)
to which may be added, though not strictly reducible to this head, the coun
terfeiting of Mediterranean passes under the hands of the lords of the admir
alty, to protect one from the piratical States of Barbary;W the forging or
imitating of any stamps to defraud the public revenue, (c) (51) and the forg
ing of any marriage register or license;(rf) (52) all which are, by distinct
acts of parliament, made felonies without benefit of clergy. By statute 13
Geo. III. c. 52 and 59, forging or counterfeiting any stamp or mark to de
note the standard of gold and silver plate, and certain other offences of the
like tendency, are punished with transportation for fourteen years. (53)
(x) SUit. 32 Geo. II. C. 14.
(p) Stat. 8 & 9 W. III. e. 20, ? 36. 11 Geo. I. c. 9.
(V) Stat. 12 Geo. I. c. 32.
12 Geo. L c. 82. IS Geo. II. c. IS. 13. Geo. III. c. 79.
Iz) Stat. 8 Geo. I. c. 22. 9 Geo. I. c. 12. 31 Geo. IL
q) See the several acts for issuing them,
r) Stat. 9 Anne, c. 21. 6 Geo. I. c. 4 and 11. 12 C. 22, j) 77.
(a) Stat. 31 Geo. II. c. 10. 9 Geo. III. c. 30.
Geo. I. c. 32.
(6) Stat. 4 Geo. II. c. 18.
(»^ See the several acts for the lotteries.
(c) See the several stamp-acts.
(() Stat. 5 Geo. I. c. 14. 9 Geo. I. c. 5.
(d) Stat. 26 Geo. II. c. 33.
(u) Stat. 12 Geo. I. c. 32.
(w) Stat. 6 Geo. I. c. 18.
(49) See ^3 & 34 Vict. c. 58, \ 4. See 2 Russell on Crimes, 712. Byles on Bills, 331.
(50) See '2 & 3 Wm. IV. c. 53(51) See 39 & 40 Vict. c. 36, \ 28 for the punishment inflicted for counterfeiting orprocuring to be counterfeited, the handwriting, etc., of the receiver general or any account
ant and the controller of customs; for offences relating to stamps and their punishment,
etc., see stat. 54 & 55 Vict. c. 38, \\ 13-21. It is not necessary to constitute the crime that
another's right shall have been prejudiced; the possibility of prejudice to another is
sufficient; and if publication be necessary, the books in question being of a public char
acter, the forged entry in them must be regarded as having been published as soon as
made. In re Hall, 3 Ont. 331 (1882). Forgery cannot be predicated upon an instrument
which by reason of non-compliance with statutory requirements, is void upon its face.
Raymond v. The People, 2 Col. App. 361, 1892. An endorsement of a city stock certifi
cate with fraudulent intent, may be a forgery within the meaning of the statute, though
the certificate is on its face transferable only at the mayor's office in person or by
attorney. Bishop and Helm v. State, 55 Md. (Stockett) 138, 1880.
(52) The forgery of a marriage license is punishable by the stat. 24 & 25 Vict. c. 89,
? 35, either with penal servitude for a period not longer than seven years nor shorter than
three, or with imprisonment for not longer than two years, with or without hard labor
and solitary confinement: and by sec. 36 of the same statute, forging registers of births,
baptisms, marriages, deaths, or burials, is similarly punished, the term of penal servitude,
however, being for any term exceeding three years.
(53) See supra note 51.
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By statute 12 Geo. III. c. 48, certain *frauds on the stamp-duties
therein described, principally by using the same stamps more than
once, are made single felony, and liable to transportation for seven years.
And the same punishment is inflicted, by statute 13 Geo. III. c. 38, on such
as counterfeit the common seal of the corporation for manufacturing plateglass, (thereby erected, ) or knowingly demand money of the company by
virtue of any writing under such counterfeit seal.
There are also certain other general laws with regard to forgery, of which
the first is 2 Geo. II. c. 25, whereby the first offence in forging or procuring
to be forged, acting or assisting therein, or uttering or publishing as true,
any forged deed, will, bond, writing obligatory, bill of exchange, promissory
note, endorsement, or assignment thereof, or any acquittance or receipt for
money or goods, with intention to defraud any person, (or corporation, )(<?)
is made felony without benefit of clergy. And, by statutes 7 Geo. II. c. 22,
and 18 Geo. III. c. 18, it is equally penal to forge or cause to be forged or
utter as true a counterfeit acceptance of a bill of exchange, or the number or
principal sum of any accountable receipt for any note, bill, or any other
security for money, or any warrant or order for the payment of money or
delivery of goods. (54) So that, I believe, through the number of these
general and special provisions, there is now hardly a case possible to
♦250] be conceived wherein forgery that tends to defraud, *whether in
the name of a real or fictitious person, (/) is not made a capital
crime. (55)
These are the principal infringements of the rights of property, which
were the last species of offences against individuals or private subjects which
(<!) Stat. 31 Geo. II. c 22, } 78.

(/) Fost. 116, etc

(54) See 2 & 3 Wm. IV. c. 53, respecting widows' pensions, remittance-bills, the forging
of which, or procuring others to forge them, is made a felony punishable with transpor
tation.
(55) It has frequently been determined that drawing, endorsing, or accepting a bill of
exchange in a fictitious name is a forgery. Bolland's case, &c. Leach, 78, 159, 192. 1
Hen. Bla. 588. Fost. 116. It is also forgery to fabricate a will by counterfeiting the
name of a pretended testator who is still living. Cogan's case, ibid. 355.
If a person puts his owti name to an instrument, representing himself to be a different
person of that name, with an intent to defraud, he is guilty of forgery. 4 T. R. 28.
But where a bill of exchange is endorsed by a person in his own name, and another
represents himself to be that person, he is not guilty of forgery, but it is a misde
meanor. Hovey's case, Leach, 268.
A bill or note may be produced in evidence against a prisoner prosecuted for the
forgery of it; and he may be convicted upon the usual evidence of the forgery, though
it has never been stamped pursuant to the stamp acts. Hawkeswood's and Reculist's
cases, Leach, 292 and 811. For the forgery in such a case is committed with an intent
to defraud; and the legislature meant only to prevent their being given in evidence
when they were proceeded upon to recover the value of the money thereby secured. But
lord Kenyon has declared that he did not approve of the decision of the majority of the
judges in these cases. Peake, 168. It has been declared that the forgery of a bill of
exchange in a form which rendered it void under the 17 Geo. III. c. 30 (see 2 book, 467)
was not a capital offence, because if real it was not valid or negotiable. Moffat's case,
Leach, 483.
Every indictment for forgery must set out the forged instrument in words and figures.
Mason's case, 1 East, 182.
But it is sufficient to set forth the receipt at the bottom of an account without setting
out the account itself. Testick's case, ibid. 181. The word purport in an indictment
for forgery signifies the substance of an instrument as it appears on the face of it: tenor
means an exact copy of it Ibib. 180. Leach, 753.
The most effectual statute for the prevention of the forgery of bank-notes is the 24 &
25 Vict. c. 98, ? 13, which enacts that if anyone shall knowingly have in his possession
any forged bank-notes, knowing the same to be forged, without lawful authority or
excuse, the proof whereof shall lie upon the person accused, he shall be guilty of felony,
and shall be liable to penal servitude for a term not longer than fourteen years nor
1648

Chap. 18]

OF PUBIvIC WRONGS.

250-251-252

the methods of distribution has led us to consider. We have before exam
ined the nature of all offences against the public or commonwealth; against
the king or supreme magistrate, the father and protector of that community;
against the universal law of all civilized nations; together with some of the
more atrocious offences of publicly pernicious consequence against God and
his holy religion. And these several heads comprehend the whole circle of
crimes and misdemeanors, with the punishment aunexed to each, that are
cognizable by the laws of England. (56)

CHAPTER XVIII.
OF THE MEANS OF PREVENTING OFFENCES.
*WB are now arrived at the fifth general branch or head under [*25i
which I proposed to cousider the subject of this book of our com
mentaries, viz., the means of preventing the commission of crimes and misde
meanors. And really it is an honor, and almost a singular one, to our
English laws, that they furnish a title of this sort, since preventive justice is,
upon every principle of reason, of humanity, and of sound policy, prefera
ble in all respects to punishing justice, (a) the execution of which, though
necessary, and in its consequences a species of mercy to the commonwealth,
is always attended with many harsh and disagreeable circumstances. ( 1 )
This preventive justice consists in obliging those persons whom there is a
probable ground to suspect of future misbehavior to stipulate with and to
give full assurance to the public that such offence as is apprehended shall
not happen, by finding pledges or securities for keeping the peace, or for
their good behavior. This requisition of sureties has been several times
mentioned before as part of the penalty inflicted upon such as have been
guilty of certain gross misdemeanors; but there also it must be understood
rather as a caution against the repetition of the offence than any imme
diate pain or punishment. (2) And, indeed, if we consider all human
^punishments in a large and extended view, we shall find them all P252
rather calculated to prevent future crimes than toexpiate the past; since,
as was observed in a former chapter, (b) all punishments inflicted by temporal
laws may be classed under three heads: such as tend to the amendment of
(a) Beccar. ch. 41.
(6) See page 11.
shorter than three, or to imprisonment for not longer than two years, with or without hard
labor and solitary confinement.
And if any person shall make any plate or instrument for forging bank-notes, or any
part of a bank-note, or shall knowingly have them ill his possession without lawful
authority or excuse, authority from the governor and company of the Bank of Eng
land, shall be guilty of felony, and shall suffer the punishment prescribed for the pre
ceding offence.
But before this statute this must have been an indictable offence as a misdemeanor.
See ante, 99, note 7.
(56) See a collection of the acts of parliament relating to the crime of forgery in
Collyer's Crim. Stat. 142, Hseq. [And the following], with the notes thereon.
(1) Sureties for the peace are given only in criminal actions, not in civil. Vanlieu v.
The State ex rel. Ackerman, 10 Ind. 384, 385 ( 1858. )
(2) An appeal does not lie from the action of a justice of the peace requiring a party
brought before him on a peace warrant, to give bond to keep the peace. In a proper
case the action of the justice might be reviewed by a certiorari or habeas corpus. State
v. Lyon, 93 N. C. 575, 576 (1885).
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the offender himself, or to deprive him of any power to do future mischief,
or to deter others by his example; all of which conduce to one and the same
end of preventing future crimes, whether that can be effected by amendment,
disability, or example. But the caution which we speak of at present is
such as is intended merely for prevention, without any crime actually com
mitted by the party, but arising only from a probable suspicion that some
crime is intended or likely to happen; and consequently it is not meant as
any degree of punishment, unless perhaps for a man's imprudence in giving
just ground of apprehension.
By the Saxon constitution, these sureties were always at hand, by means
of King Alfred's wise institution of decennaries or frank pledges, wherein,
as has more than once been observed, (V) the whole neighborhood or tith
ing of freemen were mutually pledges for each other's good behavior.
But this great and general security being now fallen into disuse and neg
lected, there hath succeeded to it the method of making suspected persons
find particular and special securities for their future conduct; of which we
find mention in the laws of King Edward the Confessor, (d) ' ' tradatfidejussores de pace et legalitate luenda."'(3) Let us therefore consider, first, what
this security is; next, who may take or demand it; and lastly, how it may be
discharged.
1. This security consists in being bound, with one or more securities, in a
recognizance or obligation to the king, entered on record, and taken in some
court or by some judicial officer; whereby the parties acknowledge them
selves to be indebted to the crown in the sum required, (for instance,
♦253] 100/.,) with condition to be void and of none effect if the *party
shall appear in court on such a day, and in the mean time shall keep
the peace, (4) either generally toward the king and all his liege people, or
particularly, also, with regard to the person who craves the security. (5) Or,
if it be for the good behavior, then on condition that he shall demean and
behave himself well, (or be of good behavior,) either generally or spe
cially, for the time therein limited, as for one or more years, or for life.
This recognizance, if taken by a justice of the peace, must be certified to the
next sessions, in pursuance of the statute 3 Hen. VII. c. 1; and if the condi
tion of such recognizance be broken by any breach of the peace in the one
case, or any misbehavior in the other, the recognizance becomes forfeited
or absolute; and being eslreated or extracted (taken out from among the
other records) and sent up to the exchequer, the party and his sureties,
(c) See book 1. p. 114.

(d) Cap. 18.

(3) [" Let him deliver sureties for maintaining peace and good behavior."]
(4) It is now settled that a justice of the peace is authorized to require surety to keep
the peace for a limited time,—as two years, — according to his discretion, and that he
need not bind the party over to the next sessions only (2 B. & A. 278); but if a recog
nizance to appear at the sessions be taken, and an order of court for finding sureties
applied for, articles of the peace must be exhibited. 5 Burn, J., 24 ed. 304. I T. R.
696. —CmTTY. By stat. 16 & 17 Vict. c. 30, ? 3, where the prisoner is committed by the
warrant or order of but one justice, his detention shall not be for a longer period than
twelve months.
(5) Binns' Justice, 10 ed. (Brightly) 821, 859. State v. Rudowsky, 65 Ind. 389, 392
(1879). " No crime attaches to the recognizors for suffering a forfeiture, any more than
in failing to perform any other civil contract; and a court of criminal jurisdiction alone
has. in the absence of statutory provisions, no power to issue any process for the sums
forfeited." "A recognizance, although complete is not in strictness a record, until made
out in form and filed in a court of record." People v. Kane. 4 Denio (N. Y. ) 530, 536 ( 1847).
See State v. Walker, 56 N. H. 176, 178 (1875). See State v. Kinne, 39 N. H. 129, 134
(1859). A recognizance is not a perfect instrument, until returned to the court, and no
action can be brought upon it until it is so returned. Darling v. Hubbell, 9 Conn. 350,
356 (1832).
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having now become the king's absolute debtors, are sued for the several
sums in which they are respectively bound. (6)
2. Any justices of the peace, by virtue of their commission, or those who
are ex officio (j) conservators of the peace, as was mentioned in a former vol
ume, (e) (8) may demand such security according to their own discretion; or
it may be granted at the request of any subject, upon due cause shown, pro
vided such demandant be under the king's protection; for which reason it
has been formerly doubted whether Jews, pagans, or persons convicted of a
praemunire were entitled thereto. (/) Or, if the justice is averse to act, it
may be granted by a mandatory writ, called a stipplicavit, issuing out of the
court of king's bench or chancery; which will compel the justice to act as a
ministerial and not as a judicial officer; and he must make a return to such
writ, specifying his compliance, under his hand and seal.(£-) But this writ
is seldom used; for, when application is made to the superior courts, they
usually take the recognizances there, under the directions of the statute 21
Jac. I. c. 8. And, indeed, a peer or peeress cannot be bound over in
any other place than the courts of *king's bench or chancery;(g) [*254
though a justice of the peace has a power to require sureties of any
other person, being compos mentis, (10) and under the degree of nobility,
whether he be a fellow-justice or other magistrate, or whether he be merely
a private man. (A) Wives may demand it against their husbands; or hus
bands, if necessary, against their wives, (z) But feme-coverts and infants
under age ought to find security by their friends only, and not to be bound
themselves; for they are incapable of engaging themselves to answer any
debt; which, as we observed, is the nature of these recognizances or
acknowledgments.
3. A recognizance may be discharged either by the demise of the king, to
whom the recognizance is made; or by the death of the principal party bound
thereby, if not before forfeited; or by order of the court to which such recogni
zance is certified by the justices, (as the quarter sessions, assizes, or king's
bench,) if they see sufficient cause; or in case he at whose request it was
granted, if granted upon a private account, will release it, or does not make
his appearance to pray that it may be continued, (k)
Thus far what has been said is applicable to both species of recognizances,
for the peace, and for the good behavior: de pace, et legalitate, tuenda, as
expressed in the laws of king Edward. But as these two species of securities
are in some respects different, especially as to the cause of granting or the
means of forfeiting them, I shall now consider them separately; and first,
shall show for what cause such a recognizance, with sureties for the peace, is
grantable; and then, how it may be forfeited. (11)
(e) See book i. p. 350.
(A) 1 Hawk P. C. 127.
(/) 1 Hawk. P. C. 126.
(i) Stra. 1207.
Xg) F. N. B. 80. 2 P. Wms. 202.
(*) 1 Hawk. P. C. 129.
(6) A recognizance, when forfeited and made absolute, has all the force and effect of a
judgment. It is allowed a priority in point of payment, and binds the lands of the cog-/
nizor. Andress v. The State, 3 Blackford (Ind.) 108, 109 (1832). A recognizance does
not create a new debt, but is the acknowledgment of a precedent one; and when carried
into the record becomes a part of it. Gay v. State, 7 Kansas, 394, 402 (1871).
(7) [By virtue of their office.]
(8) A secretary of state or privy-counsellor cannot bind to keep the peace or good
behavior. 11 St. Tr. 317 —Chitty.
(9) A peeress mav demand surety of the peace against her husband. Fost. 359. 2
Stra. 1202. 13 East, 171. N. Cas. temp. Hard. 74. 1 Burr. 631, 703. 1 T. R. 696.
—Chitty.
10) [Of sound mind.]
11) Surety of the good behavior includes the peace, and he that is bound to good
behavior \s therein also bound to the peace. Binns' Justice, 10 ed. (Brightly) 82.
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1. Any justice of the peace may, ex officio,(12) bind all those to keep the
peace who in his presence make any affray, or threaten to kill or beat
another, or contend together with hot and angry words, or go about
♦255] with unusual weapons *or attendance, to the terror of the people;
and all such as he knows to be common barretors; and such as are
brought before him by the constable for a breach of peace in his presence;
and all such persons as, having been before bound to the peace, have broken
it and forfeited their recognizances. (/)( 13) Also, wherever any private man
hath just cause to fear that another will burn his house, or do him a corporal
injury by killing, imprisoning, or beating him, or that he will procure others
so to do, he may demand surety of the peace against such person: and every
justice of the peace is bound to grant it, if he who demands it will make
oath that he is actually under fear of death or bodily harm, and will show
that he has just cause to be so by reason of the other's menaces, attempts, or
having lain in wait for him, and will also further swear that he does not
require such surety out of malice, or for mere vexation. (»»)( 14) This is
called swearing the peace against another: and if the party does not find such
sureties as the justice in his discretion shall require, he may immediately be
committed till he does.(»)
2. Such recognizance for keeping the peace, when given, may be forfeited
by any actual violence, or even an assault or menace to the person of him
who demanded it, if it be a special recognizance; or if the recognizance be
general, by any unlawful action, whatsoever, that either is or tends to a breach
of the peace; (15) or, more particularly, by an}' one of the many species
of offence which were mentioned as crimes against the public peace in the
eleventh chapter of this book; or by any private violence committed against
any of his majesty's subjects. But a bare trespass upon the lands or goods
of another, which is a ground for a civil action, unless accompanied with a
wilful breach of the peace, is no forfeiture of the recognizance, (o) Neither
are mere reproachful words, as calling a man knave or liar, any
♦256] breach of the peace so as to forfeit one's recognizance, (being *looked
upon to be merely the effect of unmeaning heat and passion,) unless
they amount to a challenge to fight. (/)
The other species of recognizance with sureties is for the good abearance or
good behavior. This includes security for the peace, and somewhat more: we
will therefore examine it in the same manner as the other.
1. First, then, the justices are empowered, by the statute 34 Edw. III. c.
1 , to bind over to the good behavior towards the king and his people all them
11) 1 Hawk. P. C. 126.
(m) Ibid. 127.
(n) Ibid. 128.

(o) 1 Hawk. P. C. 131.
(d) Ibid. 130.

(12) [By virtue of office.]
(13) Surety for good behavior may be exacted in case of a libel. Territory v. Nugent,
I Martin's Condensed Reports (La.) 12 (1810).
(14) The surety of the peace will not be granted but where there is a fear of some
present or future danger, and not merely for a battery or trespass, or for any breach of
the peace that is past. Dalt c. 1 1 .
The articles to entitle a party to have sureties of the peace must be verified by the oath
of the exhibitant. I Stra. 527. 12 Mod. 243. The truth of the allegations therein
cannot be controverted by the defendant; and, if no objections arise to the articles
exhibited, the court or justice will order securities to be taken immediately. 2 Stra.
1202. 13 East, 171, n. If the articles manifestly appear to contain perjury, the court
will refuse the application and even commit the exhibitant. 2 Burr. 806. 3 Burr. 1922.
The articles will not be received if the parties live at a distance in the county, unless
they have previously made application to a justice in the neighborhood, (2 Burr.
780;) unless the defendant be very old, etc. 2 Stra. 835. 2 Burr. 1039. 1 Bla. Rep. 233,
S. C—Chitty.
(15) State v. Rudowskey, 65 Ind. 389, 392 (1879).
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that be not ofgoodfame, wherever they be found; to the intent that the people
be not troubled nor endamaged, nor the peace diminished, nor merchants and
others, passing by the highways of the realm, be disturbed nor put in the peril
which may happen by such offenders. ( 1 6) Under the general words of this
expression, that be not ofgoodfame, it is holden that a man may be bound to
his good behavior for causes of scandal, contra bonos mores, (17) as well as
contra pacem,(iS) as, for haunting bawdy-houses with women of bad fame,
or for keeping such women in his own house; or for words tending to scan
dalize the government, or in abuse of the officers of justice, especially in the
execution of their office. Thus also a justice may bind over all night-walk
ers; eavesdroppers; such as keep suspicious company, or are reported to be
pilferers or robbers; such as sleep in the day and wake in the night; common
drunkards; whoremasters; the putative fathers of bastards; cheats; idle vaga
bonds; and other persons whose misbehavior may reasonably bring them
within the general words of the statutes as persons not of good fame: an ex
pression, it must be owned, of so great a latitude as to leave much to be de
termined by the discretion of the magistrate himself. But if he commits a
man for want of sureties, he must express the cause thereof with convenient
certainty, and take care that such cause be a good one.(y)
*2. A recognizance for the good behavior may be forfeited by all [*257
the same means as one for the security of the peace may be; and also
by some others. As, by going armed with unusual attendance, to the terror
of the people; by speaking words tending to sedition; or by committing any
of those acts of misbehavior which the recognizance was intended to prevent.
But not by barely giving fresh cause of suspicion of that which perhaps may
never actually happen :(r) for though it is just to compel suspected persons
to give security to the public against misbehavior that is apprehended; yet it
would be hard, upon such suspicion, without the proof of any actual crime,
to punish them by a forfeiture of their recognizance. (19)

CHAPTER XIX.
OP COURTS OF A CRIMINAL JURISDICTION.
The sixth, and last, object of our inquiries will be the method of [^258
inflicting those punishments which the law has annexed to particular
offences; and which I have constantly subjoined to the description of the crime
(q) 1 Hawk. P. C. 132.

(r) jtid. 133.

(16) Justices of the peace in Massachusetts have substantially the same powers as those
mentioned in the text, with regard to binding persons over to keep the peace. Com
monwealth v. M'Neill. 19 Pick. (Mass.) 127, 140. "The courts of Texas may exercise
the power of suspending proceedings upon a scire facias, or remitting or mitigating the
forfeiture for sufficient cause. But no court has authority to exercise the power without
sufficient cause, to be judged of in the exercise of a sound legal discretion." State v.
Warren, 17 Tex. 283, 286, 288 (1856), citing U. S. v. Feely, 1 Brock. (U. S.) 255. Com
monwealth v. Dana, 14 Miss. R. 64.
(17) [Against good manners.]
(18) [Against the peace.]
(19; Another mode of preventing offences has been much more recently adopted: it is
the regulation and improvement of prisons, which has been of late a fertile source of
legislation. The acts on this subject are stat. 5 & 6 W. IV. c. 38, (by which inspectors
of prisons are appointed,) 1 & 2 Vict. c. 81. 17 & 18 Vict, c 115. 26 & 27 Vict. c. 79.
28 & 29 Vict. c. 126. 29 & 30 Vict. c. 100.
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itself. In the discussion of which I shall pursue much the same general
method that I followed in the preceding book with regard to the redress of
civil injuries: by, first, pointing out the several courts of criminal jurisdiction,
wherein offenders may be prosecuted to punishment; and by, secondly, de
ducing down in their natural order, and explaining, the several proceedings
therein.
First, then, in reckoning up the several courts of criminal jurisdiction, I
shall, as in the former case, begin with an account of such as are of a public
and general jurisdiction throughout the whole realm, and afterwards proceed
to such as are only of a private and special jurisdiction, and confined to some
particular parts of the kingdom.
I. In our inquiries into the criminal courts ofpublic and general jurisdiction
I must in one respect pursue a different order from that in which I considered
the civil tribunals. For there, as the several courts had a gradual subordina
tion to each other, the superior correcting and reforming the errors of the in
ferior, I thought it best to begin with the lowest, and so ascend
*259] gradually to the courts of appeal, or those of *the most extensive
powers. But as it is contrary to the genius and spirit of the law of
England to suffer any man to be tried twice for the same offence in a criminal
way, especially if acquitted upon the first trial, therefore these criminal courts
may be said to be all independent of each other, at least so far as that the
sentence of the lowest of them can never be controlled or reversed by the
highest jurisdiction in the kingdom; unless for error in matter of law appar
ent upon the face of the record; though sometimes causes. may be removed
from one to the other before trial. And therefore, as in these courts of crimi
nal cognizance there is not the same chain and dependence as in the others,
I shall rank them according to their dignity, and begin with the highest of
all; viz., —
1. The high court of parliament, which is the supreme court in the king
dom, not only for the making but also for the execution of laws, by the trial of
great and enormous offenders, whether lords or commoners, in the method
of parliamentary impeachment. As for acts of parliament to attaint particu
lar persons of treason or felony, or to inflict pains and penalties beyond or
contrary to the common law, to serve a special purpose, I speak not of them,
being to all intents and purposes new laws, made pro re nata,(i) and by no
means an execution of such as are already in being. But an impeachment
before the lords by the commons of Great Britain, in parliament, is a prose
cution of the already known and established law, and has been frequently
put in practice; being a presentment to the most high .and supreme court
of criminal jurisdiction by the most solemn grand inquest of the whole
kingdom. (a) A commoner cannot, however, be impeached before the lords
for any capital offence, but only for high misdemeanors. (b)(2) A peer
(a) 1 Hal. P. C. isa
(6) When (in 4 Edw. III.) the king demanded the
earls, barons, and peers to (five judgment against
Simon de Bereford, who had been a notorious aeconif'lice In tiie treasons of Roifer. earl of Mortimer,
hey came before the king in parliament, and said
all, with one voice, that the said Simon was not
their peer, and* therefore they were not bound to

judge him as a peer of the land. And when after
wards, in the same parliament, they were prevailed
upon, in respect of the notoriety and heinousnessof
his crimes, to receive the charge and to give Judg
ment against hiin. the following pmtest and proviso
was entered in the parliament roll:—"And it is
assented and accorded by our lord the king, and all
the great men, in full parliament, that albeit the

(1) [For present emergency.] Under the constitution of the United States bills of
attainder cannot be passed by either the federal or state governments.
(2) For misdemeanors, as libels, riots, etc.. peers are to be tried, like commoners, by a
jury; for, " at the common law, in these four cases only, a peer shall be tried by his
peers,—viz., in treason, felony, misprision of treason, and misprision of felony; and the
statute law which gives such trial hath reference unto these or to other offences made
treason or felony. His trial by his peers shall be as before; and to this effect are all
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may be impeached for any *crime: and they usually (in case of an [*26o
impeachment of a peer for treason) address the crown to appoint a
lord high steward for the greater dignity and regularity of their proceedings,
which high steward was formerly elected by the peers themselves, though
he was generally commissioned by the king;(<r) but it hath of late years been
strenuously maintained^ ) that the appointment of a high steward in such
cases is not indispensably necessary, but that the house may proceed without
one. The articles of impeachment are a kind of bills of indictment found by
the house of commons, and afterwards tried by the lords, who are, in cases
of misdemeanors, considered not only as their own peers, but as the peers of
the whole nation. This is a custom derived to us from the constitution of
the ancient Germans, who, in their great councils, sometimes tried capital
accusations relating to the public: "licet apud consilium accusare quoque, el
discrimen capitis intendere." (<?)(3) And it has a peculiar propriety in the
English constitution, which has much improved upon the ancient model im
ported hither from the continent. For, though in general the union of the
legislative and judicial powers ought to be more carefully avoided, (/) yet it
may happen that a subject intrusted with the administration of public affairs
may infringe the rights of the people, and be guilty of such crimes
as the ordinary magistrate either *dares not or cannot punish. Of [*26i
these the representatives of the people or house of commons cannot
properly judge, because their constituents are the parties injured, and can
peers, as judges of the parliament, have taken upon
them, in the presence of our lord the kins, to make
and render the said Judgment, yet the peers who
now are, or shall be in time to come, be not bound
or charged to render judgment upon others than
peers ; nor that the i>eers of the lnnd have power to
do this, but thereof ought ever to be discharged and
acquitted; and that the aforesaid Judgment now
rendered be not drawn to example or consequence
in time to come, whereby the said peers may

be charged hereafter to judge others than their
peers, contrary to the laws ol the land, if the like
case happen, which God forbid." Rot. Pari. 4 Edw.
III. n. 2 and 6. 2 Brad. Hist. 190. Selden, Judic. in
Pari. ch. 1.
fej 1 Hoi. P. C. 350.
(d) Lords' Jour. May 12, 1679. Com. Jour. Mav 15,
1679. Foster, 142, etc.
(e) Tacit de Mm. Germ. 12.
(/) See book ii. page 269.

these statutes.—viz., 32 Hen. VIII. c. 4, Rastall, 404, pi. 10. 33 Hen. VIII. c. 12, Rastall, 415. 35 Hen. VIII. c. 2, Rastall, 416; and in all these express mention is made of
trial by peers. But in this case of a preemunire [To forewarn], the same being only in
effect but a contempt, no trial shall be here in this of a peer by his peers. " Per Fleming,
C. J., assented to by the whole court, in Rex v. Lord Vaux, 1 Bulstr. 197. —Chitty.
But, according to the last resolution of the house of lords, a commoner may be
impeached for a capital offence. On the 26th of March, 1680, Edward Fitzharris, a com
moner, was impeached by the commons of high treason ; upon which the attorney-general
acquainted the peers that he had an order from the king to prosecute Fitzharris by indict
ment; and a question thereupon was put whether he should be proceeded against accord
ing to the course of the common law, or by way of impeachment, and it was resolved
against proceeding in the impeachment. 13 Lords' Jour. p. 755. Fitzharris was after
wards prosecuted by indictment, and he pleaded in abatement that there was an
impeachment pending against him for the same offence; but this plea was overruled,
and he was convicted and executed. But on the 26th of June, 1689, Sir Adam Blair
and four other commoners were impeached for high treason, in having published a pro
clamation of James the Second. On the 2d of July a long report of precedents was)
produced, and a question was put to the judges whether the record 4 Edw. III. No. 6
was a statute. They answered, as it appeared to them by the copy, they believed it to
be a statute, but if they saw the roll itself they could be more positive. It was then
moved to ask the judges—but the motion was negatived—whether by this record the
lords were barred from trying a commoner for a capital crime upon an impeachment of
the commons; and they immediately resolved to proceed in this impeachment, notwith
standing the parties were commoners and charged with high treason. 14 Lords' Jour. p.
260. But the impeachment was not prosecuted with effect, on account of an intervening
dissolution of parliament. — Christian. See Binns' Justice, 75, 10 ed. By the constitu
tion of the United States and the several states of the union, charges punishable with
impeachment are preferred in the lower branch of the legislature and tried by the upper.
(3) ["It is allowed to bring accusations before the council, and to commence capital
prosecutions."]
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therefore only impeach. But before what court shall this impeachment be
tried ? Not before the ordinary tribunals, which would naturally be swayed
by the authority of so powerful an accuser. Reason, therefore, will suggest
that this branch of the legislature, which represents the people, must bring
its charge before the other branch, which consists of the nobility, who have
neither the same interests nor the same passions as popular assemblies. ( g)
This is a vast superiority which the constitution of this island enjoys over
those of the Grecian or Roman republics, where the people were at the same
time both judges and accusers. It is proper that the nobility should judge,
to insure justice to the accused, as it is proper that the people should accuse,
to insure justice to the commonwealth. And therefore, among other extraor
dinary circumstances attending the authority of this court, there is one of a
very singular nature, which was insisted on by the house of commons in the
case of the earl of Danby, in the reign of Charles II.;(A) and it is now
enacted, by statute 12 & 13 W. III. c. 2, that no pardon under the great
seal shall be pleadable to an impeachment by the commons of Great Britain
in parliament. (1)
2. The court of the lord high steward of Great Britain(£) is a court insti
tuted for the trial of peers indicted for treason or felony, or for misprision of
either. (/) The office of this great magistrate is very ancient, and was for
merly hereditary, or at least held for life, or dum bene se gesserit/(^) but now
it is usually, and hath been for many centuries past, (m) granted pro hac
vice($) only; and it hath been the constant practice (and therefore
♦262] seems now to have become necessary) to grant *it to a lord of parlia
ment, else he is incapable to try such delinquent peer, (w) When
such an indictment is therefore found by a grand jury of freeholders in the
king's bench, or at the assizes before the justices of oyer and terminer, it is to
be removed by a writ of certiorari(fi) into the court of the lord high steward,
which only has power to determine it. A peer may plead a pardon before
the court of king's bench, and the judges have power to allow it, in order to
prevent the trouble of appointing a high steward merely for the purpose of
receiving such plea. But he may not plead in that inferior court any other
plea, as guilty or not guilty of the indictment, but only in this court; because,
in consequence of such plea, it is possible that judgment of death might be
awarded against him. The king, therefore, in case a peer be indicted for
treason, felony, or misprision, creates a lord high steward pro hac vice, by
commission under the great seal, which recites the indictment so found, and
gives his grace power to receive and try it secundum legem el consuetudinem
Angliar.(-j) Then, when the indictment is regularly removed by writ of
certiorari commanding the inferior court to certify it up to him, the lord high
steward directs a precept to a sergeant-at-arm to summon the lords to attend
and try the indicted peer. This precept was formerly issued to summon only
eighteen or twenty, selected from the body of the peers: then the number
came to be indefinite, and the custom was for the lord high steward to sumig) Montesq. Sp. L. xl. 6.
A) Com. Jour. May 5, 1679.
i) See ch. 81.
*) 4 Inst. 58. 2 Hawk. P. C. 5, 421. 2 Jon. 54.
0 1 Bulstr. 198.
m) Pryn. on 4 Inst. 46.
«) Qunnd tin seigneur de parlement wrra arrein
de treason on felony, le rmj par net Wire* patents/era un
grand el sage seigneur d'estre le grand scnesclial d'An-

gletcrre: qui doil faire un precept pur /aire venir xz.
seigneurs, on xviiu, etc. (When a lord of parliament
Is arranged on a charge of treason or felony, the
king by his letters patent shall create some wise
and noble peer lord high steward of England, who
shall Issue out a precept to summon eighteen or
twenty lords, etc.] Year-book, 13 Hen. VIII. 11.
See Staur.df. P. C. 152. 3 Inst. 28. 4 Inst. 59. 2
Hawk. P. C. 5. Barr. 234.

While he shall have conducted himself well.]
For the special case.]
To be certified of.]
According to the law and custom of England.]
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fflon as many as he thought proper, (but of late years not less than twentythree, )(o) and that those lords only should sit upon the trial; (8) which threw
a monstrous weight of power into the hands of the crown and this its great
officer of selecting only such peers as the then predominant party should most
approve of. And accordingly, when the earl of Clarendon fell into
disgrace with Charles II., *there was a design formed to prorogue [*263
the parliament, in order to try him by a select number of peers, it
being doubted whether the whole house could be induced to fall in with the
views of the court, (p) But, now, by statute 7 W. III. c. 3, upon all trials
of peers for treason or misprision, all the peers who have a right to sit and
vote in parliament shall be summoned at least twenty days before such trial
to appear and vote therein; and every lord appearing shall vote in the trial
of such peer, first taking the oaths of allegiance and supremacy and sub
scribing the declaration against popery.
During the session of parliament the trial of an indicted peer is not properly
in the court of the lord high steward, but before the court last mentioned, —
of our lord the king in parliament, (q) It is true, a lord high steward is
always appointed in that case to regulate and add weight to the proceedings;
but he is rather in the nature of a speaker pro tempore or chairman of the
court than the judge of it; for the collective body of the peers are therein
the judges both of law and fact, and the high steward has a vote with
the rest, in right of his peerage. But in the court of the lord high
steward, which is held in the recess of parliament, he is the sole judge of
matters of law, as the lords triors are in matters of fact; and as they
may not interfere with him in regulating the proceedings of the court, so
he has no right to intermix with them in giving any vote upon the
trial, (r) Therefore, upon the conviction and attainder of a peer for murder
in full parliament, it hath been holden by the judges(j) that in case the
day appointed in the judgment for execution should lapse before execu
tion done, a new time of execution may be appointed by either the high
court of parliament during its sitting, though no high steward be existing,
or in the recess of parliament by the court of king's bench, the record
being removed into that court.
*It has been a point of some controversy whether the bishops have [*264
now a right to sit in the court of the lord high steward to try indict
ments of treason and misprision. Some incline to imagine them included
under the general words of the statute of king William, ' ' all peers who have
a right to sit and vote in parliament; " but the expression had been much
clearer if it had been " all lords," and not " all peers: " for though bishops,
on account of the baronies annexed to their bishoprics, are clearly lords of
parliament, yet, their blood not being ennobled, they are not universally
allowed to be peers with the temporal nobility: and perhaps this word might
be inserted purposely with a view to exclude them. However, there is no
instance of their sitting on trials for capital offences, even upon impeachments
or indictments in full parliament, much less in the court we are now treating
of ; for, indeed, they usually withdraw voluntarily, but enter a protest declar
ing their right to stay. It is observable that, in the eleventh chapter of the
(0) Kelyrute, S6.
(p) Carte's Life of Ormonde, VOL 11.
(?) Post. 141.

(r) State Trials, vol. Iv. 214, 232, 238.
(«) Fost. 139.

(8) The decision is by a majority; but a majority cannot convict unless it consists of
twelve or more. See ante, [Before] book iii. p. 376, note.
A peer cannot have the benefit of a challenge like a commoner. I Harg. St. Trials,
198, 388.—ChiTTY.
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constitutions of Clarendon, made in parliament, 11 Hen. II., they are ex
pressly excused, rather than excluded, from sitting and voting in trials when
they come to concern life or limb: " episcopi, sicut cateri barones, debent interesse jndiriis cum baronibus, quousque perveniatur ad diminutioncm membrorum,
vel ad mortem; "(9) and Becket's quarrel with the king hereupon was not on
account of the exception, (which was agreeable to the canon law,) but of the
general rule that compelled the bishops to attend at all. And the determina
tion of the house of lords in the earl of Danby's case,(0 which hath ever
since been adhered to, is consonant to these constitutions: "that the lords
spiritual have a right to stay and sit in court in capital cases till the court
proceeds to the vote of guilty or not guilty." It must be noted that this
resolution extends only to trials in full parliament: for to the court of the
lord high steward (in which no vote can be given but merely that of guilty
or not guilty) no bishop, as such, ever was or could be summoned;
♦265] and though the statute of king William *regulates the proceedings
in that court as well as in the court of parliament, yet it never
intended to new-model or alter its constitution, and consequently does not
give the lords spiritual any right in cases of blood which they had not
before. (?<) And what makes their exclusion more reasonable is, that they
have no right to be tried themselves in the court of the lord high steward, (w)
and therefore surely ought not to be judges there. For the privilege of being
thus tried depends upon nobility of blood rather than a seat in the house, as
appears from the trial of popish lords, of lords under age, and (since the
union) of the Scots nobility, though not in the number of the sixteen; and
from the trials of females, such as the queen consort or dowager, and of all
peeresses by birth, and peeresses by marriage also, unless they have, when
dowagers, disparaged themselves by taking a commoner to their second
husband. (10)
3. The court of king's bench, (x) concerning the nature of which we partly
inquired in the preceding book,(_y) was (we may remember) divided into a
crown side and a plea side. And on the crown side or crown office it takes
cognizance of all criminal causes, from high treason down to the most trivial
misdemeanor or breach of the peace. (11) Into this court also indictments
(0 Lords' Jour. May 15, 1679.
(u) Fost. 248.
(w) Bro. Abr. tit. Trial, 142.

(x) 4 Inst. 70. 2 Hal. P. C. 2. 2 Hawk. P. C. 6.
(y) See book ill. page 41.

(9) ["The bishops ought to be present at trials, as well as the other barons, unless they
involve the loss of life or limb."]
( 10) But peeresses by marriage cannot be said to be ennobled by blood ; for after the
death of their husbands they have even a 'ess estate in their nobility than bishops, it
being only durante viduitate [During widowhood]. See the editor's conjecture how the
notion was originally introduced that bishops were not entitled to a trial by the peers in
parliament. Book i. p. 401, note. Since that note was written, the editor has been happy
in finding what he suggested only as a conjecture drawn from general principles con
firmed by the more extensive learning of the late Vinerian professor, Mr. Wooddesson,
who not only has adopted the same opinion, but has adduced in confirmation of it seve
ral instances of bishops who, being arraigned before a jury, demanded the privileges of
the church, and disclaimed the authority of all secular jurisdictions. 2 Woodd. 585.—
Christian. By stat. 4 & 5 Vict. c. 22, peers convicted of felony are' liable to the same
punishment as other subjects.
(11) Without some statute for that purpose, offences committed out of England are not
cognizable by this court. I Esp. Rep. 52. I Sess. Ca. 246. If, however, any part of an
offence be completed in Middlesex, though the rest were committed abroad, an indict
ment lies in this court, or, in case of misdemeanor, an information, if the offence were
committed in any other county. I Esp. Rep. 63. 2 New Rep. 91. And this though the
defendant himself was out of the kingdom at the time, if he caused the offence to be
committed here; as where the defendant sent over a libel from Ireland to be published
at Westminster. 6 East, 589, 590. Persons in his majesty's service abroad committing
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from all inferior courts may be removed by writ of certiorari, (12) and tried
either at bar or at nisi prius(i$) by a jury of the county out of which the
indictment is brought. (14) The judges of this court are the supreme coroners
of the kingdom, and the court itself is the principal court of criminal juris
diction (though the two former are of greater dignity) known to the laws of
England. For which reason, by the coming of the court of king's bench
into any county, (as it was removed to Oxford on account of the sickness in
1665,) all former commissioners of oyer and terminer and general gaol
delivery are at once absorbed and determined ipso facto; *in the same [*266
manner as, by the old Gothic and Saxon constitutions, "jure vetusto
obtinuit, quievissc omnia inferiora judicia, dicente jus rege." (z)(l5)
Into this court of king's bench hath reverted all that was good and salutary
of the jurisdiction of the court of starckamber, camera stellata, (a) (16) which
Ji) Stiernhook, I. 1, c. 2.
In certain places,—one and the most considerable
a) This is said (Lamb. Arch. 154) to have been so of which was in the king's exchequer at West
led either from the Saxon word steoran, to steer minster ; and no Starr was allowed to be valid unless
or govern,—or from its punishing the crimen stellion- it were found in some of the said repositories. Memoatus. or cosenage,—or because the room wherein it rand, in Scacc. P. 6 Edw. I. prefixed to Maynard'8
sat—the old council-chamber of the palace of West Year-book of Edw. II. tol. 8. Madox, Hist Exch.
minster, (Lamb. 148,) which is now converted into ch. vii. \l 4, T\ 6. The room at the exchequer where
the lottery-office, and forms the eastern side of New the chests containing these Starrs were kept was
Palace-yard—was full of windows, or (to which Sir Jprobably called the starr-chnmber, and, when the
Edward Coke (4 Inst. 66) accedes) because haply
ews were expelled the kingdom, was applied to the
the roof thereof wus at the first garnished with use of the king's council, sitting in their judicial
gilded stars. As all these are merely conjectures, capacity. To confirm this, the first time the Starr(for no stars are now in the roof, nor are any said to chamber is mentioned in any record it is said to
have remained there so late as the reign of queen have been situated near the receipt of the exchequer i
Elizabeth.) it may be allowable to propose another at Westminster: the king's council, his chancellor,
conjectural etymology, as plausible perhaps as any treasurer, justices, and other sages were assembled
of tliem. It is well Known that before the banish en la chaumbrc des aieW.es pres In rexecipt al Westvtinment of the Jews under Edward I. their contracts stcr. [In the star chamber, near the exchequer at
and obligations were denominated in our ancient Westminster.] Clous. 41 Edw. III. m. 13. For in
records sfarra or starrs, from a corruption of the process of time, when the meaning of the Jewish
Hebrew word shetar, a covenant. Tovev's Angl. Starrs was forgotten, the word starr-chamber was
Judaic, 32. Selden. tit. of Hon. ii. 34. Uxor. liraic. naturally rendered in law-French la chaumbre des
1. 14. These Starrs, by an ordinance of Richard the ententes, and in law-Latin, camera stellata, which
First, preserved by Hoveden, were commanded to continued to be the style hi Latin till the dissolution
be enrolled and deposited in chests under three keys of that court.
offences there may be prosecuted in the King's Bench by indictment or information,
laying the venue in Middlesex. 42 Geo. III. c. 85, s. I. 8 East, 31. So offences com
mitted in the East Indies are subject to this jurisdiction. 24 Geo. III. sess. 2, c. 25, ss.
64, 78, 81, s T. R. 607. So if high treason be committed out of the kingdom, itcan only
be tried in the court of King's Bench, or under a special commission. 32 Hen. VIII. c.
23. 1 Leach, 157. 1 Hale, 1. And this court has jurisdiction by information over
offences committed in Berwick. 2 Burr. 860. —Chitty.
(12) [To be certified of.]
(13) [Unless before.]
(14) All informations filed in the court of King's Bench, and all indictments removed
there by certiorari, if not tried at the bar of the court, (which rarely happens, ) must be
tried by writ of nisi prius. —Christian.
(15) [''He showed by ancient authority that all inferior judgments ceased when the
king declared the law."] Terms of court, so far as they relate to the administration of
justice, are abolished. There are no longer terms applicable to any sittings or business
of the high court of justice or of the court of appeal, or of any commissioners to whom
jurisdiction is assigned by the stat. 36 & 37 Vict. c. 66, \ 26, but in all other cases in
which, under the then existing law, the terms into which the legal year is divided, are
used as a measure to determine the time for doing an act, the same may be referred to
for the same or a similar purpose.
It was the ancient practice that all inferior courts of justice should be discontinued in
those places where the king administered justice. See People ex rel. Cox v. Judges, etc.
2 Barb. (N. Y.) 282, 289 (1S47).
(16) In one of the statutes of the University of Cambridge, the antiquity of which is
not known, the word starrum is twice used for a schedule or inventory. The statute is
entitled De compiilalionc procuratorum [Of the steward's accounts]; and it directs
that in fine comuli fiat starrum per modum dividends, in quo ponentur omnia rema
nent! in communi cistd tarn pignora quam pecunia, ac etiam arreragia et debita, ita quod
omnibus constare porterit evidenter, in quo statu tunc universitas fuerit quoad bona, etc.
[Finally he shall cause an inventory to be made under distinct heads, in which all that
remains in the common chest, as well securities as money, and also arrears and debts shall
be inserted, that it may be evident to all in what state the university be, as to its effects,
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was a court of very ancient original, (£) but new-modelled by statutes 3 Hen.
VII. c. 1, and 21 Hen. VIII. c. 20, consisting of divers lords spiritual and
temporal being privy counsellors, together with two judges of the courts of
common law, without the intervention of any jury. Their jurisdiction ex
tended legally over riots, perjury, misbehavior of sheriffs, and other
♦267] notorious *misdemeanors contrary to the laws of the land. Yet this
was afterwards (as lord Clarendon informs us)(t) stretched " to the
asserting of all proclamations and orders of state; to the vindicating of illegal
commissions and grants of monopolies; holding for honorable that which
pleased and for just that which profited, and becoming both a court of law
to determine civil rights and a court of revenue to enrich the treasury; the
council-table by proclamations enjoining to the people that which was not
enjoined by the laws, and prohibiting that which was not prohibited; and
the star-chamber, which consisted of the same persons in different rooms,
censuring the breach and disobedience to those proclamations by very great
fines, imprisonments, and corporal severities: so that any disrespect to any
acts of state or to the persons of statesmen was in no time more penal, and
the foundations of right never more in danger to be destroyed." For which
reason it was finally abolished, by statute 16 Car. I. c. 10, to the general joy
of the whole nation. (<0(i7)(i8)
♦268]
4. *The court of chivalry, (e) of which we also formerly spoke, (/)
as a military court or court of honor, when held before the earl mar
shal only, is also a criminal court when held before the lord high constable
of England jointly with the earl marshal. And then it has jurisdiction over
pleas of life and member, arising in matters of arms and deeds of war, as
well out of the realm as within it. But the criminal as well as civil part of
its authority is fallen into entire disuse, there having been no permanent high
constable of England (but only pro hac vice(ig) at coronations and the like)
since the attainder and execution of Stafford duke of Buckingham in the
thirteenth year of Henry VIII. ; the authority and charge, both in war and
peace, being deemed too ample for a subject: so ample, that when the chief
justice Fineux was asked by king Henry the Eighth how far they extended,
he declined answering, and said the decision of that question belonged to the
law of arms, and not to the law of England. (_£•)
5. The high court of admiralty, (A) held before the lord high admiral of
England or his deputy, styled the judge of the admiralty, is not only a court
of civil but also of criminal jurisdiction. This court hath cognizance of all
crimes and offences committed either upon the sea or on the coasts out of the
body or extent of any English county, and, by statute 15 Ric. II. c. 3, of
death and mayhem happening in great ships being and hovering in the main
(b) Ijxmb. Arch. 158.
three years of king Charles; and there is in the
(c) Hist, of Reb., books i. HI.
British Museum (Harl. MSS. vol. i. No. 12261 a very
(rf) The just odium into which this tribunal had full, methodical, and accurate account of the con
fallen before Its dissolution haR been the occasion stitution nnd course of this court, compiled by Wil
that few memorials have reached us of its nature, liam Hudson, of Gray's Inn, an eminent practitioner
jurisdiction, and practice, except such ason account therein and a short account of the same, with
of their enormous oppression are recorded in the copies of all its process, may also be found in 18
histories of the times. There are, however, to be Rvm. K<ed. 192. etc.
met witli some reports of its proceedings in Dyer,
(e) 4 Inst. 123. 2 Hawk. P C. 9.
Oroke, Coke, and other reporters of that npe, and
(/) See book iii. pa<re 68.
some in manuscript, of which the author hath two,
(p) Duck. dr authorit. jur. civ.
—one from 40 Eliz. to 13 Jac. I., the other for the first
(A) 4 Inst. 131, 147.
etc.] Stat. Acad. Cant. p. 32. Such inventories would be made at the king's exchequer,
and the room where they were deposited would probably be called the Starchamber. —
Christian.
(17) The criminal court of appeal which now exists was established by 11 & 12 Vict.
c. 78.
( 18) Hudson's Treatise of the Court of Starchamber is now published at the beginning
of the 2d vol. of Collectanea Juridica. —Christian.
(19) [For the special case.]
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stream of great rivers, below the bridges of the same rivers, which are then
a sort of ports or havens, such as are the ports of London and Gloucester,
though they lie at a great distance from the sea. (20) But, as this court pro
ceeded without jury, in a method much conformed to the civil law, the exer
cise of a criminal jurisdiction there was contrary to the genius of the law of
England, inasmuch as a man might be there deprived of his life by the opin
ion.of a single judge, without the judgment of his peers. And besides, as
innocent persons might thus fall a sacrifice to the caprice of a single
man, so very gross offenders might and did frequently escape *pun- [*269
ishment; for the rule of the civil law is, how reasonably I shall not
at present inquire, that no judgment of death can be given against offenders
without proof by two witnesses, or a confession of the fact by themselves.
This was always a great offence to this English nation; and therefore, in the
eighth year of Henry VI. , it was endeavored to apply a remedy in parlia
ment, which then miscarried for want of the ros'al assent. However, by the
statute 28 Hen. VIII. c. 15, it was enacted that these offences should be tried
by commissioners of oyer and terminer under the king's great seal, namely,
the admiral or his deputy, and three or four more, (among whom two com
mon-law judges are usually appointed;) the indictment being first found by
a grand jury of twelve men, and afterwards tried by a petty jury: and that
the course or proceedings should be according to the law of the land. This
is now the only method of trying marine felonies in the court of admiralty,
the judge of the admiralty still presiding therein, as the lord mayor is the
president of the session of oyer and terminer in London. (21)
These five courts may be held in any part of the kingdom, and their juris
diction ex tends over crimes that arise throughout the whole of it, from one
end to the other. What follow are also of a general nature, and universally
diffused over the nation, but yet are of a local jurisdiction, and confined to
particular districts. Of which species are, — (22)
6, 7. The courts of oyer and terminer and the general gaol delivery ,(»)
which are held before the king's commissioners, among whom are usually
two judges of the courts at Westminster, twice in every year in every county
of the kingdom except the four northern ones, where they are held only
(1) 4 Inst 162, 168. 2 Hal. P. C. 22, 32. 2 Hawk.P. C. 14, 23.
(20) U. S. v. Wiltberger, 5 Wheaton (U. S.) 76, 113 (1820).
(21) Stat. 7 & 8 Vict. c. 2, \ 1 declares that it is expedient that provision be made for
the trial of treasons, felonies, murders, robberies and confederacies, without the issuance
of special commissions in that behalf, as provided by stat. 28 Henry VIII. c. 15, and
enacts that henceforth justices of oyer and terminer may try offences committed on the
high seas. A subsequent statute, 31 & 32 Vict. c. 71, \ 3, provides that any county
court having admiralty jurisdiction, (for the conferrence of which section 1 of that act
provides,) shall have jurisdiction and the powers and authorities relating thereto to try
and determine, subject and according to the provisions of the act, the causes thereinafter
enumerated.
(22) The Central Criminal Court, which has jurisdiction to hear and determine all
treasons, murders, felonies, and misdemeanors committed within the city of London and
the county of Middlesex and certain parts of the counties of Essex, Kent, and Surrey,
and also all offences committed on the high seas and other places within the jurisdiction
of the admiralty. This court was established in 1834, by the statute 4 & 5 W. IV. c. 36,
and sits twelve times (and oftener if necessary) every year, under commission of oyer
and terminer and gaol-delivery. The judges or persons named in the commission
consist of the lord mayor, for the time-being, of the city of London, the lord chancellor,
all the judges, for the time-being, of the courts of Queen's Bench. Common Pleas, and
Exchequer, the judges of the Court of Bankruptcy, the judge of the Admiralty, the
Dean of the Arches, the aldermen of the city of London, the Recorder and Common
Sergeant of the city of London, the judge of the Sheriffs Court of the city of London,
and ex-chancellors and ex-judges of the superior courts; but in practice the trials are
generally presided over by two judges of the superior courts (who sit by rotation) and
the law-officers of the city of London.— Kerr. JEt vide, 19 & ;o Vict c. 16.
Book lV.—16.
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once, and London and Middlesex, wherein they are held eight times. These
were slightly mentioned in the preceding book.(£) We then observed that
at what is usually called the assizes the judges sit by virtue of five several
authorities, two of which, the commission of assize and its attendant
*27°] jurisdiction of nisi *prius,(2^) being principally of a civil nature,
were then explained at large; to which I shall only add that these
justices have, by virtue of several statutes, a criminal jurisdiction also in
certain special cases. (/ ) The third, which is the commission of the peace,
was also treated of in a former volume, (m) when we inquired into the nature
and office of a justice of the peace. I shall only add that all the justices
of the peace of any county wherein the assizes are held are bound by law to
attend them, or else are liable to a fine, in order to return recognizances,
etc., and to assist the judges in such matters as lie within their knowledge
and jurisdiction, and in which some of them have probably been concerned
by way of previous examination. But the fourth authority is the commis
sion of oyer and terminer, (») to hear and determine all treasons, felonies,
and misdemeanors. This is directed to the judges and several others, or
any two of them; but the judges or sergeants-at-law only are of the quorum,
(24) so that the rest cannot act without the presence of one of them. (25)
The words of the commission are, " to inquire, hear, and determine;" so
that by virtue of this commission they can only proceed upon an indictment
found at the same assizes;(26) for they must first inquire by means of the
grand jury or inquest before they are empowered to hear and determine by
the help of the petit jury. Therefore they have, besides, fifthly, a commis
sion of general gaol delivery ,(0) which empowers them to try and deliver
every prisoner who shall be in the gaol when the judges arrive at the circuit
town, whenever or before whomsoever indicted, or for whatever crime com
mitted. (27) It was anciently the course to issue special writs of gaol
delivery for each particular prisoner, which were called the writs de bono et
ma/o;(p) (28) but, these being found inconvenient and oppressive, a general
commission for all the prisoners has long been established in their stead. So
that, one way or other, the gaols are in general cleared, and all offenders
tried, punished, or delivered, twice in every year: a constitution of
♦271] singular use and *excellence.(2a) Sometimes, also, upon urgent
occasions, the king issues a special or extraordinary commission of
i 1 a nai. r. *_>. onj. o na
'm) See book 1. page 361.
(23) [Unless before.]
(24) [The necessary number.]
(25) Commonwealth v. Simpson, 2 Grant (Pa.) 438, 439 (1854).
(26) Ex parte Fernandez, 10 Common Bench, N. S. 2, 53 (1861).
(27I The power of courts of oyer and terminer, to deliver the jails of all prisoners
therein, refers only to cases of crimes; the court of oyer and terminer being solely a court
of criminal jurisdiction. Accordingly, where a judge of the oyer and terminer released
on habeas corpus a prisoner committed for debt by an execution against the person, the
proceedings were reversed and the prisoner remanded. People v. Brennan, 61 Barb.
(N. Y.) 540, 546 (1872).
(28) [Of good and evil.]
(29) Every description of offence—even high treason— is cognizable under this com
mission, (2 Hale, 35. Hawk. b. ii. c. 6, s. 4. Bac. Abr. Court of Justices of Oyer, etc.
B. ;) and the justices may proceed upon any indictment of felony or trespass found before
other justices, (2 Hale, 32. Hawk. b. ii. c. 6, s. 2. Bac. Abr. Court of Justices of Oyer,
etc. B. Cro. C. C. 2,) or may take an indictment originally before themselves, (Hawk,
b. ii. c. 6, s. 3. 2 Hale, ?4;) and they have power to discharge, not only prisoners
acquitted, but also such against whom, upon proclamation made, no parties shall appear
to indict them,—which cannot be done either by justices of oyer and terminer, or of the
peace. Hawk. b. ii. c. 6, s. 6. 2 Hale, 34. It is not imperative on a commissioner of
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oyer and terminer and gaol delivery, confined to those offences which stand in
need of immediate inquiry and punishment; upon which the course of pro
ceeding is much the same as upon general and ordinary commissions. For
merly it was held, in pursuance of the statutes 8 Ric. II. c. 2 and 33 Hen.
VIII. c. 4, that no judge or other lawyer could act in the commission of
oyer and terminer or in that of gaol delivery within his own county where he
was born or inhabited, in like manner as they are prohibited from being
judges of assize and determining civil causes. But that local partiality,
which the jealousy of our ancestors was careful to prevent, being judged less
likely to operate in the trial of crimes and misdemeanors than in matters of
property and disputes between party and party, it was thought proper, by
the statute 12 Geo. II. c. 27, to allow any man to be a justice of oyer and
terminer and general gaol delivery within any county of England.
8. The court of general quarter sessions of the peace(y) is a court that
must be held in every- county once in every quarter of a year, which, by
statute 2 Hen. V. c. 4, is appointed to be in the first week after Michaelmasday, the first week after the Epiphany, the first week after the close of
Easter, and in the week after the translation of St. Thomas the martyr, or
the seventh of July. (30) It is held before two or more justices of the peace,
one of which must be of the quorum. (31) The jurisdiction of this court, by
statute 34 Edw. III. c. 1, extends to the trying and determining all felonies
and trespasses whatsoever, though they seldom if ever try any greater offence
than small felonies within the benefit of clergy; their commission providing
that, if any case of difficulty arises, they shall not proceed to judgment but
in the presence of one of the justices of the court of king's bench or common
pleas, or one of the judges of assize. (32) And therefore murders
and other capital felonies are usually remitted, for a *more solemn [*272
trial, to the assizes. They cannot also try any new-created offence
without express power given them by the statute which creates it. (r) But
(q) 4 Inst. 170. 1 Hal. P. C. 42. 2 Hawk. P. C. 32.

(r) 4 Mod. 379. Salk. 406. Lord Raym. 1144.

gaol-delivery to discharge all the prisoners in the gaol who are not indicted; l>ut it is dis
cretionary in him to continue on their commitments such prisoners as appear to him
committed for trial, but the witnesses against whom did not appear, having been bound
over to the sessions. Russ. & R. C. C. 173. But it seems clear from the words of the
commission that these justices cannot try any persons, except in some special cases, who
are not in actual or constructive custody of the prison specifically named in the commis
sion. Hawk. b. ii. c. 6, s. 5. Bac. Abr. Court of Justices of Oyer, etc. B. But it is not
necessary that the party should be always in actual custody; for if a person be admitted
to bail, yet he is, in law, in prison, and his bail are his keepers, and justices of gaoldelivery may take an indictment against him, as well as if he were actually in prison.
2 Hale, 34, 35. The commissions of gaol-delivery are the same on all the circuits. Un
like the commission of oyer and terminer, in which the same authority suffices for every
county, there is a distinct commission to deliver each particular gaol of the prisoners
under the care of its keeper.
The court of general gaol-delivery has jurisdiction to order that the proceedings on a
trial from day to day shall not be published till all the trials against different prisoners
shall be concluded; and the violation of such orders is a contempt of court, punishable
by fine or imprisonment; and if the party refuse to attend, he may be fined in his absence.
4 B. & A. 218. 11 Price, 68.—Chitty. 'See stat. 36 & 37 Vict. c. 66. And see United
States v. Fox, 3 Mont. 512, 516 (1880).
(30) The terms of court are nnw abolished.
(31) [The necessary number.] The stat. 5 & 6 Vict. c. 38 enacts that neither the jus
tices of the peace acting in and for the county, etc., nor the recorder of any borough, shall
at any session of the peace, or at an adjournment thereof, try charges of treason, murder,
or capital felony, or any felony which, when committed by a person not previously con
victed of felony, is punishable by transportation, or for any of the offences thereinafter
enumerated.
(32) See Com. v. Holmes, 17 Mass. 335, 338 (1821). The jurisdiction of courts of
sessions in Pennsylvania is founded solely upon acts of Assembly and does no* rest upon
the common law. Kraemer v. Commonwealth, 3 Binn. (Pa.) 577, 582 (1811).
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there are many offences and particular matters which by particular statutes
belong properly to this jurisdiction, and ought to be prosecuted in this court;
as the smaller misdemeanors against the public or commonwealth not
amounting to felony, and especially offences relating to the game, highways,
alehouses, bastard children, the settlement and provision of the poor,
vagrants, servants' wages, apprentices, and popish recusants. (j) Some of
these are proceeded upon by indictment, and others in a summary way by
motion and order thereupon; which order may for the most part, unless
guarded against by particular statutes, be removed into the court of king's
bench by a writ of certiorari facias,(33) and be there either quashed or con
firmed. The records or rolls of the sessions are committed to the custody of
a special officer denominated the cuslos rotulortim, who is always a justice
of the quorum
and among them of the quorum (saith Lambard) (/) a
man for the most part especially picked out, either for wisdom, countenance,
or credit. The nomination of the cuslos rolulorum,($$) (who is the prin
cipal civil officer in the county, as the lord lieutenant is the chief in military
command), is by the king's sign-manual; and to him the nomination of the
clerk of the peace belongs, which office he is expressly forbidden to sell for
money, (a)
In most corporation-towns there are quarter sessions kept before justices of
their own, within their respective limits, which have exactly the same author
ity as the general quarter sessions of the county, except in a very few instances;
one of the most considerable of which is the matter of appeals from orders of
removal of- the poor, which, though they be from the orders of corporationjustices, must be to the sessions of the county, by statute 8 & 9 W. III. c.
30. In both corporations and counties at large there is sometimes
♦273] kept a special or *petty session, by a few justices, for despatching
smaller business in the neighborhood between the times of the general
sessions: as for licensing alehouses, passing the accounts of the parish officers,
and the like.
9. The sheriffs tourn,(v) or rotation, is a court of record held twice every
year, within a month after Easter and Michaelmas, before the sheriff, in differ
ent parts of the county; being indeed only the turn of the sheriff to keep a
court-leet in each respective hundred:(zf) this therefore is the great court-leet
of the county, as the county-court is the court-baron; for out of this, for the
ease of the sheriff, was it taken.
10. The court-leet, or view offrankpledge, (x) which is a court of record,
held once in the year, and not oftener,(_y) within a particular hundred, lord
ship, or manor, before the steward of theleet: being the king's court, granted
by charter to the lords of those hundreds or manors. Its original intent was
to view the frankpledges, that is, the freemen within the liberty; who, (we
may remember, )(z) according to the institution of the great Alfred, were all
mutually pledges for the good behavior of each other. Besides this, the pre
servation of the peace, and the chastisement of divers minute offences against
the public good, are the objects both of the court-leet and the sheriff's tourn;
which have exactly the same jurisdiction, one being only a larger species of
the other, extending over more territory but not over more causes. All free
holders within the precinct are obliged to attend them, and all persons com(») See Lambard's Eircnarcha and Bum's Justice.
c. 3.
'«) Stat. 37 Hen. VIII. c. 1. 1 W. and M. st. 1, c. 21.
\v) 4 Inst 259. 2 Hal. P. C. 69. 2 Hawk. P. C. 55.
33) [That you cause to be certified.]
34) [The necessary number.]
35) [Keeper of the rolls.]
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morant therein; which commorancy consists in usually lying there: a
regulation which owes its origin to the laws of king Canute. (a) But persons
under twelve and above sixty years old, peers, clergymen, women, and the
king's tenants in ancient demesne, are excused from attendance there; all
others being bound to appear upon the jury, if required, and make their due
presentments. It was also anciently the custom to summon all the king's
subjects, as they respectively grew to years of discretion and strength,
to *come to the court-leet and there take the oath of allegiance to the [*274
king. The other general business of the leet and tourn was to pre
sent by jury all crimes whatsoever that happened within their jurisdiction; and
not only to present, but also to punish, all trivial misdemeanors, as all trivial
debts were recoverable in the court-baron and county-court; justice, in these
minuter matters of both kinds, being brought home to the doors of every man
by our ancient constitution. Thus, in the Gothic constitution, the hareda,
which answered to our court-leet, ' ' de omnibus quidem cognoscit, non tamen
de omnibusjttdicat."(J>)(z6) The objects of their jurisdiction are therefore
unavoidably very numerous: being such as in some degree, either less or
more, affect the public weal or good governance of the district in which they
arise; from common nuisances, and other material offences against the king's
peace and public trade, down to eaves-dropping, waifs, and irregularities in
public commons. But both the tourn and the leet have been for a long time
in a declining way; a circumstance owing in part to the discharge granted by
the statute of Marlbridge, 52 Hen. III. c. 10, to all prelates, peers, and
clergymen, from their attendance upon these courts, which occasioned them
to grow into disrepute And hence it is that their business hath for the most
part gradually devolved upon the quarter sessions, which it is particularly
directed to do in some cases by statute 1 Edw. IV. c. 2.
1 1 . The court of the coroncrsic) is also a court of record, to inquire when
any one dies in prison, or comes to a violent or sudden death, by what man
ner he came to his end. And this he is only entitled to do super visum cor
poris. (37) Of the coroner and his office we treated at large in a former
volume, (d) among the public officers and ministers of the kingdom, and there
fore shall not here repeat our inquiries; only mentioning his court by way of
regularity among the criminal courts of the nation.
12. The court of the clerk of the market(e) is incident to every fair* [*275
and market in the kingdom, to punish misdemeanors therein, as a
court of pie poudre is, to determine all disputes relating to private or civil
property. The object of this jurisdiction(/) is principally the recognizance
of weights and measures, to try whether they be according to the true stand
ard thereof or no; which standard was anciently committed to the custody of
the bishop, who appointed some clerk under him to inspect the abuse of them
more narrowly; and hence this officer, though now usually a layman, is called
fa) Part 2, c. 19.
cj 4 Inst. 271. 2 Hal. P. C. 53. 2 Hawk. P. C. 42.
d) See book I. page 349.

it) 4 Inst. 278.
Car. II. c. 12.

(36) ["Take cognizance of all offences but does not give judgment in all."]
(37) [On view of the body.]
The finding of such inquest is equivalent to the finding of a grand jury; and a woman
tried on the coroner's inquest for the murder of her bastard child may be found guilty,
under 43 Geo. III. c. 48. s. 4, (now superseded by stat. 26 & 25 Vict. c. 100, \ 60) of
endeavoring to conceal its birth, there being no distinction in this respect between the
coroner's inquisition and a bill of indictment returned by the grand jury, (2 Leach,
io95- 3 Camp. 371. Kuss. & Ry. C. C. 240. S. C;) but, in order to found an indictment
on a coroner's inquest, the jurors, and not merely the coroner, must have subscribed it
Imp. Cor. 65. —Chitty.
State v. Knight, 84 N. C. 789, 992 (1881).
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the clerk of the market.^) If they be not according to the standard, then,
besides the punishment of the party by fine, the weights and measures them
selves ought to be burned. This is the most inferior court of criminal juris
diction in the kingdom: though the objects of its coercion were esteemed
among the Romans of such importance to the public that they were commit
ted to the care of some of their most dignified magistrates, the curule sediles.
II. There are a few other criminal courts of greater dignity than many
of these, but of a more confined and partial jurisdiction; extending only to
some particular places which the royal favor, confirmed by act of parliament,
has distinguished by the privilege of having peculiar courts of their own for
the punishment of crimes and misdemeanors arising within the bounds of
their cognizance. These, not being universally dispersed, or of general
use, as the former, but confined to one spot as well as to a determinate
species of causes, may be denominated private or special courts of criminal
jurisdiction.
I speak not here of ecclesiastical courts, which punish spiritual sins, rather
than temporal crimes, by penance, contrition, and excommunication, pro
salute ammo-, (38) or, which is looked upon as equivalent to all the
♦276] rest, by a sum of *money to the officers of the court by way of com
mutation of penance. Of these we discoursed sufficiently in the pre
ceding book. (A) I am now speaking of such courts as proceed according to
the course of the common law; which is a stranger to such unaccountable
bartering of public justice.
1. And, first, the court of the lord steward, treasurer, or comptroller of the
king's householder) was instituted, by statute 3 Hen. VII. c. 14, to inquire
of felony by any of the king's sworn servants, in the check-roll of the
household, under the degree of a lord, in confederating, compassing, con
spiring, and imagining the death or destruction of the king or any lord or
other of his majesty's privy council, or the lord steward, treasurer, or
comptroller of the king's house. The inquiry, and trial thereupon, must be
by a jury, according to the course of the common law, consisting of twelve
sad men (that is, sober and discreet persons) of the king's household.
2. The court of the lord steward of the king's household, or (in his absence)
of the treasurer, comptroller, and steward of the marshalsea ,(k) was erected
by statute 33 Hen. VIII. c. 12, with a jurisdiction to inquire of, hear, and
determine all treasons, misprisions of treason, murders, manslaughters, blood
shed, and other malicious strikings, whereby blood shall be shed in or
within the limits (that is within two hundred feet from the gate) of any of
the palaces and houses of the king, or any other house where the royal
person shall abide. The proceedings are also by jury, both a grand and a
petit one, as at common law, taken out of the officers and sworn servants of
the king's household. The form and solemnity of the process, particularly
with regard to the execution of the sentence for cutting off the hand, which
is part of the punishment for shedding blood in the king's court, are very
minutely set forth in the said statute 33 Hen. VIII., and the several offices
of the servants of the household in and about such execution are
. *277] *described, from the sergeant of the woodyard, who furnishes the
chopping-block, to the sergeant-farrier, who brings hot irons to sear
the stump. (39)
((7) Bacon of English Govt. b. x. c 8.
(i) 4 Inst. 133.
(A) Sec book iii. p. 61.
(i) Ibid. 2 Hal. P. C. 7.
(38) [For the welfare of the soul.]
(39) The 3 Hen. VII. c. 14 is wholly repealed by the 9 Geo. IV. c. 31, as is also the 33
Hen. VIII. c. 12, part of s. 6 to s. 18, relating to this subject. The two courts mentioned
in the text may now, therefore, be considered as no longer existing. They had for many
years been utterlj- disused. —Chitty.
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3. As in the preceding book(/) we mentioned the courts of the two uni
versities, or their chancellors' courts, for the redress of civil injuries, it will
not be improper now to add a short word concerning the jurisdiction of
their criminal courts, which is equally large and extensive. The chancellor's
court of Oxford (with which university the author hath been chiefly con
versant, though probably that of Cambridge hath also a similar jurisdiction)
hath authority to determine all causes of property wherein a privileged per
son is one of the parties, except only causes of freehold, and also all criminal
offences or misdemeanors under the degree of treason, felony, or mayhem.
The prohibition of meddling with freehold still continues; but the trial of
treason, felony, and mayhem, by a particular charter, is committed to the
university-jurisdiction in another court, namely, the court of the lord high
steward oi the university.
For, by the charter of 7th Jun. 2 Hen. IV., (confirmed, among the rest, by
the statute 13 Eliz. c. 29,) cognizance is granted to the university of Oxford
of all indictments of treasons, insurrections, felony, and mayhem which shall
be found in any of the king's courts against a scholar or privileged person;
and they are to be tried before the high steward of the university, or his
deputy, who is to be nominated by the chancellor of the university for the
time being. But when his office is called forth into action, such high stew
ard must be approved of by the lord high chancellor of England; and a
special commission under the great seal is given to him and others to try the
indictment, then depending, according to the law of the land and the privi
leges of the said university. When, therefore, an indictment is found
*at the assizes, or elsewhere, against any scholar of the university, [^278
or other privileged person, the vice-chancellor may claim the cogni
zance of it; and (when claimed in due time and manner) it ought to be allowed
him by the judges of assize; and then it comes to be tried in the high
steward's court. But the indictment must first be found by a grand jury,
and then the cognizance claimed; for I take it that the high steward cannot
proceed originally ad inquirendum ,(40) but, only after inquest in the
common-law courts, ad atidiendum et detcrminandum . (41 ) Much, in the same
manner as when a peer is to be tried in the court of the lord high steward
of Great Britain, the indictment must first be found at the assizes or in the
king's bench, and then (in consequence of a writ of certiorari) transmitted
to be finally heard and determined before his grace the lord high steward
and the peers.
When the cognizance is so allowed, if the offence be inter minora
crimina,{$2) or a misdemeanor only, it is tried in the chancellor's court by the
ordinary judge. But if it be for treason, felony, or mayhem, it is then, and then
only, to be determined before the high steward, under the king's special com
mission to try the same. The process of the trial is this. The high sheriff
issues one precept to the sheriff of the county, who thereupon returns a panel
of eighteen freeholders; and another precept to beadles of the university, who
thereupon return a panel of eighteen matriculated laymen, " laicos privilegio
universitatis gaudentes.-"(43) and by a jury formed de medietate, half of free
holders and half of matriculated persons, is the indictment to be tried; and
that in the guildhall of the city of Oxford. And if execution be necessary
to be awarded, in consequence of finding the party guilty, the sheriff of the
(l) See book iii. page 83.
(40) [To inquire.]
(41) [To hear and determine.]
(42) 'Among the lesser crimes.]
(43) ["Laymen enjoying the privilege of the university."]
1667

278-279-280-281

OF PUBUC WRONGS.

[Book IV

county must execute the university-process; to which he is annually bound
by an oath.
*279]
*I have been the more minute in describing these proceedings, as
there has happily been no occasion to reduce them into practice for
more than a century past, nor will it perhaps ever be thought advisable to
revive them ; though it is not a right that merely rests in scriptis or theory,
but has formerly often been carried into execution. There are many
instances—one in the reign of queen Elizabeth, two in that of James the
First, and two in that of Charles the First—where indictments for murder
have been challenged by the vice-chancellor at the assizes, and afterwards
tried before the high steward by jury. The commissions under the great
seal, the sheriff's and beadle's panels, and all the other proceedings on the
trial of the several indictments are still extant in the archives of that
university.

CHAPTER XX.
OF SUMMARY CONVICTIONS.
*28o]

*WE are next, according to the plan I have laid down, to take into
consideration the proceedings in the courts of criminal jurisdiction in
order to the punishment of offences. These are plain, easy, and regular;
the law not admitting any fictions, as in civil causes, to take place where the
life, the liberty, and the safety of the subject are more immediately brought
into jeopardy. And these proceedings are divisible into two kinds, sum
mary and regular; of the former of which I shall briefly speak before we
enter upon the latter, which will require a more thorough and particular
examination.
By a summary proceeding(i) I mean principally such as is directed by
several acts of parliament (for the common law is a stranger to it, unless in
the case of contempts) for the conviction of offenders and the inflicting of
certain penalties created by those acts of parliament. (2),/J.n these there is
no intervention of a jury, but the party accused is acquitted or condemned
by the suffrage of such person only as the statute has appointed for his
judge, —an institution designed professedly for the greater ease of the subject
by doing him speedy justice, and by not harassing the freeholders with
*28 1] frequent and troublesome attendances to try every minute *offence.(3)
But it has of late been so far extended as, if a check be not timely

(1) As to summary proceedings in general, and the disposition of the courts, especially
where no appeal is given, to require a stricter accuracy than is essential in other cases
where there is a trial by jury, see 1 Stra. 67. Burn, J., tit. Convictions. I East, 649, 655.
5 M. & S. 206. 1 Chitty on Game Laws, 189 to 223.—Chitty.
(2) As to convictions in general, and the forms, see Paley on Convictions. Boscawen
on Convictions. Burn, J., tit. Convictions. Chitty's Game Law, vol. i. 189 to 223, and
vol. iii. 37 to 132.—Chitty.
(3) "It must be conceded, however, notwithstanding the broad language of the consti
tution, that there are many petit offences against statutes or municipal ordinances, such
as Sabbath-breaking, drunkenness, vagrancy, and a vast variety of others, which are
triable without a jury, because they were so triable when the constitution wa9 adopted,
and right of trial by jury is the right as it existed at the time the constitution was
adopted. . . . But the offence of keeping a bawdy house is not of that class. Such
an offence is a public nuisance, and therefore indictable at common law. 1 Russ. Crimes,
166S
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given, to threaten the disuse of our admirable and truly English trial by jury,
unless only in capital cases. (4) For, —
I. Of this summary nature are all trials of offences and frauds contrary to
the laws of the excise and other branches of the revenue, which are to be
inquired into and determined by the commissioners of the respective depart
ments, or by justices of the peace in the country; officers who are all of them
appointed and removable at the discretion of the crown. And though such
convictions are absolutely necessary for the due collection of the public
money, and are a species of mercy to the delinquents, who would be ruined
by the expense and delay of frequent prosecutions by action or indictment;
and though such has usually been the conduct of the commissioners, as
seldom (if ever) to afford just grounds to complain of oppression, yet when
we again(a) consider the various and almost innumerable branches of this
revenue which may be in their turns the subjects of fraud, or at least com
plaints of fraud, and of course the objects of this summary and arbitrary
jurisdiction, we shall find that the power of these officers of the crown over
the property of the people is increased to a very formidable height.
II. Another branch of summary proceedings is that before justices of the
peace, in order to inflict divers petty pecuniary mulcts and corporal penalties
denounced by act of parliament for many disorderly offences, such as common
swearing, drunkenness, vagrancy, idleness, and a vast variety of others, for
which I must refer the student to the justice-books formerly cited, (6) and
which used to be formerly punished by the verdict of a jury in the courtleet.(5) This change in the administration of justice hath, however, had
some mischievous effects; as,— 1. The almost entire disuse and contempt of
the court-leet and sheriff 's tourn, the king's ancient courts of common
law, formerly much revered and respected. *2. The burdensome [*282
increase of the business of a justice of the peace, which discourages so
many gentlemen of rank and character from acting in the commission, from
an apprehension that the duty of their office would take up too much of that
time which they are unwilling to spare from the necessary concerns of their
(a) See book i. page 319, etc.

(6) Lambard and Burn.

298." Miller v. Commonwealth, 88 Va. 618, 621 (1892). "Summary convictions are
such as are directed by act of parliament (or act of assembly), for the conviction of
offenders, and the infliction of certain penalties created by those acts of parliament (or
acts of assembly). Binns' Justice, 10 ed. (Brightly) 82. Summary proceedings are in
derogation of the common law, and must be strictly carried on in the manner pre
scribed by statute. 3 Vroom (N. J.) 262, 268 (1867). Prell v. McDonald, 7 Kan.
426, 450 (1871). The provision in the Declaration of Rights whereby the party
accused has a right to be informed of the charge against him and to a copy of the
indictment, &c, and that he is entitled to a speedy trial by an impartial jury, &c, must
be understood as referring only to such crimes and accusations as have, by the regular
course of the law and the established modes of procedure, as theretofore practiced, Deen
the subjects of jury trial, and does not preclude the exercise of summary punishment for
minor offences. State v. Glenn, 54 Md. 572, 601, 606(1880). When the magistrate or
judge has any discretion to exercise, the party to be punished should be notified to appear
or answer. But where the duty of the magistrate to impose a fine, upon receiving the
report of an overseer, is mandatory, he can impose it summarily without notice. Flint
River Steamboat Co. v. Foster, 5 Ga. 194, 203 (1848).
(4) See observations, Burn, J., tit. Convictions. 1 East, 649. Hence it has been a
doctrine that a different rule of evidence as to the strictness of proof should be required
in the case of proceedings on a summary information than in an action (see 1 East, 649);
but that doctrine now seems to have been properly overruled (1 East, 655. I M. & S.
206); for if the legislature has thought fit to intrust magistrates or other inferior
jurisdictions with the decision in certain matters, their proceedings ought to be governed
by the same rules of evidence as affect superior courts.—Chitty.
(5) A justice of the peace has power to commit a defendant for non-payment of a fine.
is a means
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families, the improvement of their understandings, and their engagements in
other services of the public. Though if all gentlemen of fortune had it both
in their power and inclinations to act in this capacity, the business of a justice
of the peace would be more divided and fall the less heavy upon individuals;
which would remove what in the present scarcity of magistrates is really an
objection so formidable that the country is greatly obliged to any gentleman
of figure who will undertake to perform that duty which, in consequence of
his rank in life, he owes more peculiarly to his country. However, this
backwardness to act as magistrates, arising greatly from this increase of
summary jurisdiction, is productive of, —3. A third mischief, which is, that
this trust, when slighted by gentlemen, falls of course into the hands of those
who are not so, but the mere tools of office. And then the extensive power
of a justice of the peace, which even in the hands of men of honor is highly
formidable, will be prostituted to mean and scandalous purposes, to the low
ends of selfish ambition, avarice, or personal resentment. And from these
ill consequences we may collect the prudent foresight of our ancient law
givers, who suffered neither the property nor the punishment of the subject
to be determined by the opinion of any one of two men; and we may also
observe the necessity of not deviating any further from our ancient consti
tution by ordaining new penalties to be inflicted upon summary convic
tions. (6)

provided for carrying the judgment into effect after the trial is over. And even if the
nature of the proceeding were otherwise, the result would be the same. . . . Sabbathbreaking and a great variety of petty offences of the same class, were not only cognizable
by a justice at the time our constitution was adopted, but for centuries before. Exparte
Marx, 86 Va. 40, 47 & 48 (1889).
(6) Unless a power of appeal be expressly given by the legislature, there is no appeal,
(6 East, 514. Wightw. 22. 4 M. & S. 421,) as iu proceedings against unqualified per
sons in the game-laws, (8 T. R. 218, note 6;) but the party has in general a right to cer
tiorari, to remove the conviction into the court of King's Bench, unless that right be
expressly taken away. 8 T. R. 542. But though it seems to be a principle that an
appeal ought to be preserved in cases where the certiorari is taken away, yet in many
cases, although there be no appeal, yet the certiorari is expressly taken away. Per Lord
Mansfield, Dougl. 552. If a statute authorizing a summary conviction before a magis
trate give an appeal to the sessions, who are directed to hear and finally determine the
matter, this does not take away the certiorari even after such an appeal made and deter
mined; and lord Kenyon said; "The certiorari, being a beneficial writ for the subject,
could not be taken away without express words, and he thought it was much to be
lamented in a variety of cases that it was taken away at all." 8 T. R. 542. Where an
appeal is given, the magistrates should make known to the convicted party his right to
appeal, but if he decline appealing they need not go on to inform him of the necessary
steps to be taken in order to appeal. 3 M. & S. 493. Upon an appeal the magistrates are
bound to receive any fresh evidence, although not tendered on the former hearing. 3 M.
& S. 133.
Upon a certiorari the conviction of the magistrate is removed into the superior court,
but there is not (as upon an appeal ) any rehearing of the evidence or merits; and the
court can only look to the form of the conviction and see from that whether or not the
party has been legally convicted, and the certiorari therefore operates in the nature of a
writ of error, and no extrinsic objection to the proceedings can be taken. 6 T. R. 376.
8 T. R. 590. If therefore the magistrate, in order to sustain his conviction, should mis
state the evidence or other proceeding before him, the remedy is by motion founded on
affidavits to the court of King's Bench for a rule to show cause why a mandamus should
not issue, requiring the magistrate to state the whole of the evidence adduced before him
correctly in his conviction, pursuant to 3 Geo. IV. c. 23. 4 Dowl. & R. 352. If a magis
trate wilfully misstate material evidence he will be subject to a criminal information or
indictment. 1 East, 186. —Chitty.
''The justice of the common law will not permit an investigation of facts which may be
followed by the loss of a right, or the infliction of a penalty to be conducted ex parte."
[On the part of only one side.] In Montana, the state board of medical examiners,
though empowered to revoke a certificate for unprofessional, dishonorable or immoral
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The process of these summary convictions, it must be owned, is extremely
speedy. Though the courts of common law have thrown in one check upon
them by making it necessary to summon the party accused before he
is *condemned. This is now held to be an indispensable requisite, (c) [*283
though the justices long struggled the point; forgetting that rule of
natural reason expressed by Seneca, —
' ' Qui statuit aliquid, parte inaudita altera,
Aequum licet statuerit, hand acquus fuit:',(j')
A rule to which all municipal laws that are founded on the principles of justice
(c) Salk. 181. 2 Lord. Raym. 1405.
conduct, the statute being silent as to the procedure in such case, are not thereby vested
with arbitrary power to revoke the certificate of a physician without reasonable notice of
the charge against him, and the time and place of the trial thereof. State v. Schultz, ir
Mon. 429, 433 {1892). Citing State v. Med. Ex. Board. 32 Minn. 324. " It isso opposed
to the principles of the common law that any fact affecting the rights of an individual,
shall be investigated and determined ex parte, and without opportunity being afforded
to the party to be affected thereby to be heard. (4 Bl. Conn. 282, 283. State v. Bryce, 7
Ohio pt. 2 p. 82. Murdock v. Phillips' Academy, 12 Pick. 244.) That this act shall not
be construed as contemplating such a proceeding, unless that purpose is expressed in the
plainest terms."
See State v. Bryce, 7 Ohio pt. 2 p. 82 above cited, and approved iu Jones v. State, 28
Neb. 495, 498 (1890). The latter case holds that a church organization which has no rules
as to the admission and expulsion of members, is bound by the rules of the common law,
and before a member can be expelled, notice must be given him to answer the charge
made against him, and an opportunity offered him to make his defence. An order of
expulsion without such notice and opportunity is void.
A summary judgment cannot be rendered in a proceeding to hol*d the overseers of a
certain township liable for the amount alleged to have been expended by the overseers
of another township, in maintaining a pauper alleged to be settled in the former town
ship. Young z\ The Overseers, 2 Green (N. J.) 517, 520 (1834).
A sheriff cannot be deposed from office until charged before some competent tribunal,
and offered an opportunity to disprove the alleged neglect of official duty.
(7) ["He who prefers a charge against another, however just it may be, will himself
be unjust unless the accused be heard in his own defence."] " He who decides a case
without hearing both parties, though his decision may be just, is himself unjust;"
which is adopted as a principle of law by Lord Coke, in 11 Co. Rep. 99. A summons
is indispensably required in all penal proceedings of a summary nature by justices of
peace. —Rex v. Dyer, 1 Salk. 181. 6 Mod. 41; and see the cases collected in 8 Mod.
154, note (a). It is declared by Lord Kenyon to be an invariable rule of law, (Rex
v. Benn, 6 T. R. 198:) and it is stated by Mr. Serj. Hawkins to be implied in the
construction of all penal statutes. 1 Hal. P. C. 420. So jealous is the law to enforce
this equitable rule that the neglect of it by a justice in proceeding summarily without a
previous summons to the party has been treated as a misdemeanor, proper for the inter
ference of the court of King's Bench by information, Rex v. Venables, 2 Lord Ra3'm.
1407. Rex v. Simpson, 1 Stra. 46. Rex v. Allington, id. 678;) which has been granted
upon affidavits of the fact. Rex v. Harwood, 2 Stra. 1088. 3 Burr. 1716, 1768. Rex. v.
Constable, 7 D. & R. 663. 3 M. C. 488. As this is a privilege of common right which
requires no special provision to entitle the defendant to the advantage of it, so it cannot
be taken away by any custom. Rex v. Cambridge, (University,) 8 Mod. 163. Upon a
sufficient information properly laid, the magistrates are bound to issue a summons and
proceed to a hearing, and if they refuse to do so will be compelled by mandamus. Rex.
v. Benn, 6 T. R. 195. The summons should be directed to the party against whom the
charge is laid, and should in general be signed by the justice himself by whom it is
issued. Rex v. Steventon, 2 East, 365. Where a particular form of notice is prescribed
by the act, that must be strictly pursued. Rex v. Croke, Cowp. 30. The intention of
the summons being to afford the person accused the means of making his defence, it
should contain the substance of the charge and fix a day and place for his appearance,
allowing sufficient time for the attendance of himself and his witnesses. Rex v. John
son, 1 Stra. 260. A summons to appear immediately upon the receipt thereof has been
thought insufficient in one case. 2 Burr. 681. In another, an objection made to the
summons that it was to appear on the same day was only removed by the fact of the de
fendant having actually appeared, and so waved any irregularity in the notice. Rex v.
Johnson, 1 Stra. 261. It is equally necessary that it should be to appear at a place
certain; otherwise the party commits no default by not appearing; and the magistrate
1671
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have strictly conformed: the Roman law requiring a citation at the least; and
our common law never suffering any fact (either civil or criminal) to be tried
till it has previously compelled an appearance by the party concerned. (8)
After this summons the magistrate, in summary proceedings, may go on to
examine one or more witnesses, as the statute may require, upon oath;(g)
cannot proceed in the defendant's absence upon a summons defective in these particulars
without making himself liable to an information. Rex v. Simpson, I Stra. 46. It has
been made a question whether the service of the summons must be personal. It seems
in general necessary that it should be so, unless where personal service is expressly dis
pensed with by statute. Parker, C. J., was of that opinion. 10 Mod. 345. And the pro
visions specially introduced into many acts of parliament to make a service at the
dwelling-house sufficient, seems to justify the inference that the law in other cases is under
stood to require a service upon the person. Where personal service is not necessary,
leaving a copy at the house is sufficient, (Rex v. Chandler, 14 East, 268;) and the deliv
ery may be to a person on the premises apparently residing there as a servant. Id. ibid.
These rules apply, however, only to those cases where the defendant does not in fact ap
pear; for if he actually appears and pleads, there is no longer any question upon the
sufficiency or regularity of the summons. I Stra. 261. Paley on Convictions, 2 ed. by
Dowling, 21, 23. —Chitty.
(8) "No member of a corporation shall be disfranchised, no officer removed, without
the agency of a tribunal competent to investigate the cause and pronounce the sentence
of the loss of right. . . . This proceeding is essentially adversary in its character.
The justice of the common law permits no investigation of facts which may be followed
by the loss of a right, or by the infliction of a penalty, to be conducted ex parte. It is
essential to its validity that the party should be duly summoned. In the present case
(electing a trustee of the State University to take the place of one alleged to have for
feited his seat by removal ) if the relator had forfeited his office by neglecting his duties,
it was necessary that the corporation, after reasonable notice to him, and aii opportunity
for hearing, should investigate the facts, and determine his title to the office by sentence,
and thus create the vacancy." State v. Bryce, 7 Ohio Reports (Hammond) 414, 416
(1836).
(9) The magistrate has in general no authority to compel the attendance of witnesses
for the purpose of a summary trial, unless where it is specially given by act of parliament.
This in many cases has been done; and in sundry acts the provision is accompanied with
a penalty on refusal to attend for the purpose of being examined. It seems agreed that
the examination of witnesses must be upon oath, and that no legal conviction can be
founded upon any testimony not so taken. There is a difference in the manner in which
the acts are worded in regard to the mode of examination to be pursued; for while some
acts expressly mention the testimony of witnesses on oath, others in general terms author
ize the magistrate to hear and determine, or to convict or give judgment on the examina
tion of witnesses without noticing the oath. But such general expressions seem in legal
construction necessarily to refer to the only kind of testimony known to the law, namely,
that upon oath. " For," says Dalton, " in all cases wheresoever any man is authorized
to examine witnesses, such examination be taken and construed to be as the law
will, i. e. upon oath." Dalt. c. 6, s. 6; and see id. c. H5, c. 164; Plowd. 12, a.; Lamb,
517; ex parte Aldridge, 4 D. &R. 83; 2 M. C. 120; Rex v. Glossopp, 4 B. & A. 616; Paley,
33, 34. Although 110 mode of examination shall be pointed out by the statutes giving
jurisdiction over the offence, yet, as justice requires that the accused should be confronted
with the witnesses against him and have an opportunity of cross-examination, it is required
by law, in the summary mode of trial now under consideration, that the evidence and
depositions should be taken in the presence of the defendant where he appears. For
though the legislature, by a summary mode of inquiry, intended to substitute a more
expeditious process for the common-law method of trial, it could not design to dispense
with the rules of justice as far as they are compatible with the method adopted. Indeed,
it may be useful upon this occasion to notice the general maxim which has been laid
down as a guide to the conduct of magistrates in regulating all their summary proceed
ings, namely, that "acts of parliament, in what they are silent, are best expounded
according to the use and reason of the common law." Rex v. Simpson, I Stra. 45.
Unless, therefore, the defendant forfeits this advantage by his wilful absence, he ought
to be called upon to plead before any evidence is given. I T. R. 320. And the witnesses
must be sworn and examined in his presence. Rex v. Vipont, 2 Burr. 1163. Or, if the
evidence has been taken down in his absence and is read over to him afterwards, the
witness must at the same time, unless the defendant upon hearing the evidence should
confess the fact, (Rex v. Hall, 1 T. R. 320,) be resworn in his presence, and not merely
called uoon to assert the truth of his former testimony. Rex v. Crowther, 1 T. R. 125.
For the intent of the rule is that the witness should be subjected to the examination of
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and then make his conviction of the offender in writing: upon which he
usually issues his warrant either to apprehend the offender, in case corporal
punishment is to be inflicted on him; or else to levy the penalty incurred by
distress and sale of his goods. This is in general the method of summary
proceedings before a justice or justices of the peace; but for particulars we
must have recourse to the several statutes which create the offence or inflict
the punishment; and which usually chalk out the method by which offenders
are to be convicted. (10) Otherwise they fall of course under the general
rule, and can only be convicted by indictment or information at the common
law.
III. To this head of summary proceedings may also be properly referred
the method, immemorially used by the superior courts of justice, of punishing
contempts by attachment, and the subsequent proceedings thereon. (11)
The contempts that are thus punished are either direct, which openly insult
or resist the powers of the courts or the persons of the judges who preside
there, or else are consequential, which (without such gross insolence
or direct opposition) *plainly tend to create a universal disregard of [*284
their authority. The principal instances of either sort that have

the defendant upon his oath. 2 Burr. 1163; and see Rex v. Kiddy, 4 D. & R. 734; 2 M.
C. 364. This rule is confirmed rather than contradicted by those cases wherein convic
tions have been sustained without expressly alleging the evidence to have been taken in
the presence of the defendant. Rex v. Baker, 2 Stra. 1240. Rex v. Aiken, 3 Burr. 1786.
Rex v. Kempson, Cowp. 241. For it will be found that in all those cases the judgment
proceeded upon a presumption collected from the whole conviction that the defendant
was in fact present and did hear the evidence given, which was always admitted to be
necessary to the regularity of the magistrate's proceedings. Rex v. Vipont, 2 Burr. 1163;
and see Rex v. Lovat, 7 T. R. 162; Rex v. Thompson, 2 T. R. 18; Rex v. Swallow, 3 T.
R 284; Paley, 39, 40. —Chitty.
(iol These acts have been consolidated, and the duties of justices clearly defined, by
the statute 11 & 12 Vict. c. 43, which provides a procedure applicable to the great majority
of cases in which a summary conviction or order may be made by justices of the peace
out of sessions.—Kerr.
(11) Proceedings for contempt are in the nature of criminal prosecutions. State v.
Dent, 29 Kan. 416, 418 ( 1883). "A contempt of court is either direct or constructive; or,
as the latter was anciently called, consequential. A direct contempt is an open insult, in
the face of the court, to the person of the judges while presiding, or a resistance to its
powers in their presence. A constructive attempt is an act done, not in the presence of
the court, but at a distance, which resists their authority, as disobedience to process, or
an order of the court, such as tends in its operation to obstruct, interrupt, prevent or
embarrass the administration of justice. For a direct contempt the offender may be pun
ished instantly by arrest and fine or imprisonment, upon no further proof or examination
than what is known to the judges by their senses of seeing, hearing, etc.; but, in ren
dering the judgment and making up the record, the causes of such contempt should be
stated. The grounds of a constructive contempt should be stated by affidavit, by the
return of some officer, or in some way made known to the court, prima facie, by witnesses
or otherwise, so that they mav be made a part of the record; and this should be done
before a rule or writ is granted against the alleged offender." Ex parte Wright, 65 Ind.
504, 508 (1879). As to constructive contempt, see Burke v. The State, 47 Ind. 528, 531
(1874). Where a letter published in a colonial newspaper contained criticisms on the
conduct of the chief justice of the colony of such a nature that it might have been made
the subject of proceedings for libel, but was not in the circumstances calculated to obstruct
or interfere with the course of justice or the due administration of the law: —Held that the
same did not constitute contempt of court. In the matter of a special reference from the
Bahama Islands, h. R. (1893) 138. "At common law, no trial for any offence except
contempts could ever be had except upon a written complaint. This written com
plaint was usually an indictment; but in certain prosecutions called ' appeals,' it was a
declaration; and in certain other prosecutions of an inferior character it was an 'informa
tion.' " Rull v. McDonald, 7 Kan. 426, 450 (1871). It is a contempt of court for any
person to offer to make an arrangement with a juryman for the latter to convey, by
signal, how the jury stand with regard to their verdict, after they have retired to consult.
State v. Doty, 3 Vroom (N. J.) 403, 405 (1868).
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been usually(</) punishable by attachment are chiefly of the following kinds:
1. Those committed by inferior judges and magistrates by acting unjustly,
oppressively, or irregularly in administering those portions of justice which
are intrusted to their distribution, or by disobeying the king's writs issuing
out of the superior courts by proceeding in a cause after it is put a stop to or
removed by writ of prohibition, certiorari, (12) error, supersedeas (13) and
the like; for, as the king's superior courts (and especially the courts of king's
bench) have a general superintendence over all inferior jurisdictions, any
corrupt or iniquitous practices of subordinate judges are contempts of that
superintending authority whose duty it is to keep them within the bounds of
justice. 2. Those committed by sheriffs, bailiffs, gaolers, and other officers
of the court, by abusing the process of the law or deceiving the parties; by
any acts of oppression, extortion, collusive behavior, or culpable neglect of
duty. (14) 3. Those committed by attorneys and solicitors, who are also
officers of the respective courts, by gross instances of fraud and corruption,
injustice to their clients, or other dishonest practice;(is) for the malpractice
of the officers reflects some dishonor on their employers, and, if frequent or
unpunished, creates among the people a disgust against the courts themselves.
4. Those committed by jurymen in collateral matters relating to the discharge
of their office, such as making default when summoned, refusing to be sworn
or to give any verdict, eating or drinking without the leave of the court, and
especially at the cost of either party, and other misbehavior or irregularities
of a similar kind; but not in mere exercise of their judicial capacities, as by
giving a false or erroneous verdict. 5. Those committed by witnesses, by
making default when summoned, refusing to be sworn or examined, or pre
varicating in their evidence when, sworn. 6. Those committed by parties
to any suit or proceeding before the court, as by disobedience to any
*285] *rule or order made in the progress of a cause, by non-payment of
costs awarded by the court upon a motion, or by non-observance of
awards duly made by arbitrators or umpires after having entered into a rule
for submitting to such determination. (e)( 16) Indeed, the attachment for
(d) 2 Hawk. P. C. 142, etc.
(«) See book ill. page 17.
(12) [To be certified of.]
(13) [You may remove or set aside.]
(14) Deputy sheriffs may be proceeded against for misconduct which amounts to con
tempt of court, as for refusing to return a summons and complaint or to certify that he
had made service thereof. Heyman v. Cunningham, 51 Wis. 506, 515 (1881). A
person who has been regularly committed by the chancellor for a contempt, and after
wards is improperly set at large, may be recommitted by an order of the court of
chancery, reciting the original writ of attachment. Yates v. Lansing. 9 Johnson (N. Y.)
395, 419 (1811). Contempt proceedings are criminal in their nature, and ought not to
be adopted unless there was something of criminality in the person against whom they
are directed. A commissioner in partition, who sells a chattel to persons whom he believes
to be solvent, can not be punished for contempt in not turning over the value of the
chattel, the purchasers subsequently becoming insolvent. Pritchard v. Oldham, 8 Jones
(N. C.) 439. 442 11862).
(15) It is not, however, usual for the court to interfere in a summary way against an
attorney for a mere breach of promise where there is nothing criminal, (2 Wils. 371; and
see 2 Moore, 665. 1 Bingh 102, 105;) or on account of negligence or unskilfulness, (4
Burr. 2060. 2 Bla. Rep. 780. 1 Chitt. Rep. 661,) except it be very gross, (Say, .50, 169;)
nor for the misconduct of an attorney independently of his profession. But see 4 B. &
A. 47. 5 B. & A. S98. 8 Chitt. Rep. 58. 1 Bingh. 91. 7 Moore, 424, 437. Tidd, 5 ed.
81.—Chittv.
(16) " One who has no interest in a demand in suit, except under a champertous
agreement, has perverted the process of the court to purposes of injustice and oppression,
and this was always punishable as a contempt." Giles v. Halbert, 2 Kernan (N. Y.) 32,
38 (1854).
A contempt of court is an offence against the state, and not against the judge person
ally. The governor, therefore, as chief executive of the state, has power to grant a
1674

Chap. 20]

OF PUBLIC WRONGS.

285-286

most of this species of contempts, and especially for non-payment of costs
and non-performance of awards, is to be looked upon rather as a civil execu
tion for the benefit of the injured party, though carried on in the shape of a
criminal process for a contempt of the authority of the court. (17) And
therefore it hath been held that such contempts, and the process thereon,
being properly the civil remedy of individuals for a private injury, are not
released or affected by the general act of pardon. And upon a similar prin
ciple, obedience to any rule of court may also, by statute 10 Geo. III. c. 50,
be enforced against any person having privilege of parliament by the process
of distress infinite. 7. Those committed by any other persons under the
degree of a peer, and even by peers themselves, when enormous and accom
panied with violence, such as forcible rescous and the like,(/") or when they
import a disobedience to the king's great prerogative writs of prohibition,
habeas corpus ,(,f)(i8) and the rest. (19) Some of these contempts may arise
in the face of the court, as by rude and contumelious behavior; by obsti
nacy, perverseness, or prevarication; by breach of the peace, or any wilful
disturbance whatever: others in the absence of the party, as by disobeying or
treating with disrespect the king's writ, or the rules or process of the court,
by perverting such writ or process to the purposes of private malice, extor
tion, or injustice; by speaking or writing contemptuously of the court or
judges, acting in their judicial capacity; by printing false accounts (or even
true ones without proper permission) of causes then depending in
*286] judgment; *and by any thing, in short, that demonstrates a gross
want of that regard and respect which, when once courts of justice
are deprived of, their authority (so necessary for the good order of the king
dom) is entirely lost among the people. (20)
The process of attachment for these and the like contempts must neces
sarily be as ancient as the laws themselves; for laws without a competent
authority to secure their administration from disobedience and contempt
would be vain and nugatory'. (21) A power, therefore, in the supreme courts
(/) Stvl. 277. 2 Hawk. P. C. 152. Cro. .Jac.419.
Balk. 586.

(9) 4 Burr. 632. Lords' Jour. Feb. 7, June 8, 1757.

pardon to a person sentenced to imprisonment by a court for a contempt of its authority.
State ex rel. Van Orden v. Sauvinet, 24 La. An. 119, 123 (1872).
A proceeding for contempt for disobeying an injunction, may be prosecuted after the
injunction has been dissolved, if begun before the dissolution of the injunction. Crook
v. The People, 16 111. 534, 538 (1855).
It is not a contempt of court to publish an account of the proceedings in a divorce trial
even though the court, acting under a statutory power, had excluded from the court room
all persons except witnesses, counsel, and officers of the court, in order to maintain
secrecy in the proceedings. In re Shortridge, 99 Cal. 526, 534 (1893).
Though a court may punish a party for contempt, the order of court adjudging the
party guilty of contempt should always show upon its face the facts upon which the
exercise of the power is based, and the adjudication is made. People v. Turner, 1 Cal.
152,155(1850).
(17) By the insolvent acts, persons committed to prison upon an attachment for non
payment of money awarded to be paid upon a submission to an arbitration which has
been made a rule of court, or upon an attachment for not paying costs, may have the
benefit of that statute as insolvent debtors.—ChiTTY. See 32 & 33 Vict. c. 62.
(18) [That you have the body.] [Rescous—rescue.]
(19) But a peer cannot be attached for non-payment of money, pursuant to an order
of nisi prius, which has been made a rule of court. 7 T. R. 171, 448.—ChiTTY.
(20) Hollinsworth v. Duane. 12 Fed. Cas. 359, 360.
(21) The right to punish contempts by summary conviction is a necessary attribute of
judicial power, inherent in all courts of justice from the very nature of their organiza
tion, and essential to their existence and protection, and to the due administration of
justice. Watson v. Williams, 36 Miss. 331, 344 (1858).
"Blackstone, J., said ' the sole adjudication of contempts, and the punishment thereof,
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of justice, to suppress such contempts by an immediate attachment of the
offender results from the first principles of judicial establishments, and must
be an inseparable attendant upon every superior tribunal. (22) Accordingly,
we find it actually exercised as early as the annals of our law extend; and
though a very learned author (A) seems inclinable to derive the process from
the statute of Westm. 2, 13 Edw. I. c. 39, (which ordains that in case the
process of the king's courts be resisted by the power of any great man, the
sheriff shall chastise the resisters by imprisonment, "a qua non deliberentur
sine speciali prcecepto domini regis,"(23) and if the sheriff himself be resisted,
he shall certify to the courts the names of the principal offenders, their aiders,
consenters, commanders, and favorers, and by a special writ judicial they
shall be attached by their bodies to appear before the court, and if they be
convicted thereof they shall be punished at the king's pleasure, without any
interfering by any other person whatsoever,) yet he afterwards more justly
concludes that it is a part of the law of the land, and, as such, is confirmed
by the statute of magna charta. (24.)
If the contempt be committed in the face of the court, the offender may be
instantly apprehended and imprisoned, at the discretion of the judges, (/)
without any further proof or examination. (25) But in matters that arise at
(A) Glib. Hist C. P. ch. 3.

(i) Staund. P. C. 73, b.

in any manner, belongs exclusively, and without interfering, to each respective court.' "
The right of punishing contempts by summary conviction is inherent in all courts of
justice and legislative assemblies, and is essential for their protection and existence. It
is a branch of our common law, adopted and sanctioned by our state constitution. The
discretion involved in this power is in a great measure arbitrary and undefinable, and yet
the experience of ages has demonstrated that it is perfectly compatible with civil liberty,
and auxiliary to the purest ends of justice. The known existence of such a power pre
vents in a thousand instances the necessity of exerting it, and its obvious liability to
abuse is, perhaps, a strong reason why it is so seldom transcended. This power extends
not only to acts which directly and openly insult or resist the powers of courts, or the
persons of the judges, but to consequential, indirect, and constructive attempts, which
obstruct the process, degrade the authority, or contaminate the purity of the courts. 4
Black. Com. 280. 2 Hawk. PI. Cr. b. 2, c. 22. I Com. Dig. Attachment. This quota
tion is cited in In re Pierce, 44 Wis. 411, 447 (187S), and is taken from Watson v.
Williams, 36 Miss. 331. See also Yates v. Lansing, 9 Johns. (N. Y. ) 395. 416.
"The writ of attachment for contempts became a part of the law of England and was
confirmed by magna charta." Ex parte Wright, 65 Ind. 504, 507 (1879). A writ of
error does not operate to supersede or suspend a sentence for contempt Tyler v.
Ham^rsly, 44 Conn. 393, 412 (1877).
" The summary power to commit and punish for contempts tending to obstruct or
degrade the administration of justice is inherent in courts of chancery and other superior
courts, as essential to the execution of their powers and to the maintenance of their
authority, and is part of the law of the land, within the meaning of magna charta and of
the twelfth article of our Declaration of Rights. " Cartwright's case, 114 Mass. 230, 238
(1873). In the above case it was held that a receiver of an insolvent corporation could
be committed for contempt for appropriating funds of the corporation to his own use,
without an order from the court; and for failing to restore the money upon order of the
court, though he made affidavit that he was unable to make restitution and that he had
uo intention to do wrong in taking the money.
(22) A justice of the peace sitting in a court for the trial of small causes, engaged in
the trial of a civil cause, has 110 power to commit to prison as a punishment for a con
tempt committed in open court. Rhinehart v. Lance ct a!., 43 N. J. L. 311, 314 (1881).
(23) [" From which they may not be released without special command of the king."]
124) [The great charter.]
(25) State v. Copp, 15 N. H. 212. 8 Conn. 379. But in such case some record of the
offence and of the arrest should immediately be made. If the contempt be committed
elsewhere than in the presence of the court, the process for bringing the offender before
them for punishment is called an attachment, which must be as ancient as the administra
tion of the law. This process has uo other object than to bring the offender into court."
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a distance, and of which the court cannot have so perfect a knowledge, unless
by the confession of the party or the testimony of others, if the judges

Jackson v. Smith, 5 Johns. 117. Commonwealth v. Dandridge, 2 Virginia Cases, 408. 4
Black. Com. 286. Tenney'sCase, 23 N. H. (3 Foster) 162. State v. Matthews, 37 N. H.
451. 4553 (l859)- (This case contains a good review of the general subject of contempt.)
Tne court can imprison a person until he obeys its lawful order, which it is in his power
to perform; but it cannot, in making the order of commitment for enforcing its order,
impose a fine or imprisonment as a punishment for the contempt of the offending party
in disobeying the same, nor can it adjudge the payment and imprisonment till paid of
costs and expenses incurred in the contempt proceeding, in favor of the adversarv partv,
as this would be in violation of laws forbidding imprisonment for debt. Ex parte Cren
shaw, 80 Mo. 447 (1883). Contempts committed in the "immediate view and presence"
of the court are those only which are committed in the face of the court, i. e. within the
range of vision of the justices. A direct contempt, committed in the immediate view and
presence of the court, will be noticed by the court, and on its own motion, it will punish
summarily in the mode pointed out by statute. But contempts not committed in the
immediate view and presence of the court must be brought before the court, not ou the
court's own motion, but by affidavits of the persons who witnessed them, or have knowledge
of them. An attorney who was summarily fined $2$ for contempt committed in the face
of the court, gave in payment of the fine a check on which was an indorsement contain
ing words reflecting upon the character of the judge. Held that this latter contempt was
not committed in the "immediate view and presence "of the court. In re Wcod, 82
Mich. 75, 83 (1890). Attempting to deter a witness, in attendance upon a court of the
United States in obedience to a subpcena, and while he is near the court room, in the
jury-room temporarily used as a witness-rocm, frcm testifying for the party in whose
behalf he was summoned, and offering him. when in the hallway of the court, money
not to testify against the defendant is misbehavior in the presence of the court. Savin,
Petitioner, 131 U. S. 267, 277 (1888). In proceeding against a party for contempt, the
court is not bound to require service of interrogatories upon the appellant to afford him
an opportunity to purge himself of contempt in answering, but may, in its discretion,
adopt such mode of determining the question as it deems proper, having due regard to
the essential rules that prevail in the trial of matters of contempt. Savin, Petitioner, 131
U. S. 267, 279 (1888). "In all cases of proceedings for alleged constructive contempts,
except, perhaps when they are to enforce a eivil remedy, if the party charged fully
answers all the charges against him, he shall be discharged, as to the attachment, and the
court cannot, after that, hear evidence to impeach or contradict him." State v. Earl, 41
Ind. 464, 465 (1872). A person cannot be said to be in contempt of court till the inter
rogatories have been filed and he has been reported to be in contempt. Case of J. V. N.
Yates, 4 Johnson (N. Y.) 317, 328 (1809). Jurisdiction of the person once acquired, by
arrest under an attachment for contempt, continues while the case is under examination,
whether the defendant remain in actual custody or not. People v. Nevins, I Hill (N. Y.)
154, 160 (1841). In Cheadle v. The State, no Ind. 301, 309, at p. 313, "In a case
like this, a motion to discharge the rule to show cause, entered in the first instance, tests
the sufficiency of the information upon which the rule was based." "Where a party
is charged with malpractice without the presence of the court, the correct mode of pro
ceeding against him is bv complaint or information made on the oath of some individual."
This supersedes the old method bv interrogatories. " In a summary proceeding for mal
practice the fact must be known to the court by having occurred in its presence." To
proceed against an attorney in summary proceedings for disbarment when the malprac
tice did not occur in the presence of the court is irrepular. Walker v. Commonwealth,
8 Bush (Ky.) 86, 96 (1871). "When the contempt is of such a nature, that when the
fact is once acknowledged, the court cannot receive any further information by interrog
atories than it is alreadv possessed of, defendant may be admitted to make such simple
acknowledgment without answering interrogatories." Territory v. Thierry, 1 Condensed
La. Rep. (Martin) 11 ( 1810). By the provisions of the statute 1 Rev. Code. ch. 76, ? 6, a
court cannot, for malpractice of an attorney or counsellor, committed in its presence,
suspend the license of the party offending, in a summary way, but must direct an
information to be filed against him, and inflict the punishment on the verdict of guilty
found on such information. Ex parte Fisher. 6 Leigh (Va.) 619, 625 (1835). When the
answer to a rule to show cause why one should not be attached for contempt denies under
oath anv intentional disrespect to the court or purpose to obstruct its process, the rule
should be discharged. In re Walker, 82 N. C. 95, 97 (1880). " Statutes authorizing pun
ishments for contempt, being against liberty and common right, must be construed
strictly." Ex parte Wright, 65 Ind. 504, 508(1879). "If an attorney have collected
money for his client, it is primafacie his duty, after deducting his own costs and disburseBook IV.—17.
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upon affidavit see sufficient ground to suspect that *a contempt has
been committed, they either make a rule on the suspected party to
show cause why an attachment should not issue against him,(/) or, in very
flagrant instances of contempt, the attachment issues in the first instance;(£)
as it also does if no sufficient cause be shown to discharge; and thereupon
the court confirms and makes absolute the original rule. This process of
attachment is merely intended to bring the party into court; and, when there,
he must either stand committed, or put in bail, in order to answer upon oath
to such interrogatories as shall be administered to him for the better informa
tion of the court with respect to the circumstances of the contempt. These
interrogatories are in the nature of a charge or accusation, and must by the
course of the court be exhibited within the first four days;(7) and if any of
the interrogatories are improper, the defendant may refuse to answer it, and
move the court to have it struck out.(w) If the party can clear himself upon
oath, he is discharged, but, if perjured, may be prosecuted for the perjury, (w)
If he confesses the contempt, the court will proceed to correct him by fine or
imprisonment, or both, and sometimes by a corporal or infamous punish
ment. (<?) If the contempt be of such nature that, when the fact is once
acknowledged, the court can receive no further information by interrogatories
than it is already possessed of, (as in the case of a rescous,)(p) the defendant
may be admitted to make such simple acknowledgment, and receive his
(n) 6 Mod. 73.

merits, to pay it over to such client, and his refusal to do this, without some good excuse, is
gross misconduct and dishonesty on his part, calculated to bring discredit on the court and
on the administration of justice. It is this misconduct on which the court seizes as a ground
of jurisdiction to compel him to pay the money, in conformity with his professional duty.
The application against him in such cases is not equivalent to an action of debt or assumpsit,
but is a quasi criminal proceeding, in which the question is not merely whether the attor
ney has received the money, but whether he has acted improperly anil dishonestly in not
paying it over. If no dishonesty appears, the party will be left to his action. The attorney
may have cross demands against his client, or there may be disputes between them on the
subject proper for a jury or a court of law or equity to settle. If such appear to be the
case, and no professional misconduct be shown to exist, the court will not exercise its
summary jurisdiction. And as the proceeding is in the nature of an attachment for a
contempt, the respondent ought to be permitted to purge himself by oath." In re Pas
chal, 10 Wall. (U. S. ) 483, 491, 492 ( 1870). " ' As regards the question whether a con
tempt has or has not been committed, it does not depend upon the intention of the party,
but upon the act he has done.' In a court of chancery, at least his oath is not conclusive
in his favor, but may be contradicted by other evidence." Cartwright's Case, 114 Mass.
230, 239(1873). A contempt proceeding is criminal or quasi criminal. In re Buckley,
69 Cal. 1, 3 ( 1S86). It is a contempt of court to interrupt and violently break up the
examination of a witness before an examiner. It is also a contempt to insult the exami
ner by the use of violent and abusive language to him after he has left the office and is
upon the street. Technically, the practice of a federal court of equity in matters of
extraordinary contempts is to proceed on motion and proof, by ordering that the offender
stand committed, or be fined, unless he shall, on a day assigned, show cause to the con
trary. But this practice has been superseded by converting a preliminary rule to show
cause why an attachment should not issue into a procedure for trying the whole matter
on its merits. But, under neither practice is the answer of respondent to this rule or to
interrogatories conclusive, as at law, in his behalf; but, on the contrary, the court will for
itself or by reference to a master, ascertain the facts by proof, taken in any way to suit
the convenience of the court. U. S. v. Anonymous, 21 Fed. Rep. 761, 767; et seq. (1884).
" In cases at common law, the defendant will be discharged, if by his answer to interroga
tories Sled, he make such a statement as will free him from the imputed contempt, and
that opposing testimony wiii not be heard " and " in cases in chancery, the truth of the
defendant's statement in repiy to interrogatories died, may oe controverted on the other
side, and the whole matter be inquired into and ascertained by the court.-' Under
wood's Case, 2 Humph. R. 48. Cook v. The People, 66 111. 534, 537 ^ 1855)- \Rescom—
rescue.]
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judgment without answering to any interrogatories : (26) but if he wilfully
and obstinately refuses to answer, or answers in an evasive manner, he is
then clearly guilty of a high and repeated contempt, to be punished at the
discretion of the court.
It cannot have escaped the attention of the reader that this method of
making the defendant answer upon oath to a criminal charge is not agree
able to the genius of the common law in any other instance, (y)
*and seems, indeed, to have been derived to the courts of king's [*288
bench and common pleas through the medium of the courts of equity.
For the whole process of the courts of equity, in the several stages of a cause,
and finally to enforce their decrees, was, till the introduction of sequestrations,
in the nature of a process of contempt; acting only in personam, (27) and not
in retn.(28) And there, after the party in contempt has answered the inter
rogatories, such his answer may be contradicted and disproved by affidavits
of the adverse party: whereas, in the courts of law, the admission of the
party to purge himself by oath is more favorable to his liberty, though per
haps not less dangerous to his conscience; for, if he clears himself by his
answers, the complaint is totally dismissed. And, with regard to this
singular mode of trial, thus admitted in this one particular instance, I shall
only for the present observe that, as the process by attachment in general
appears to be extremely ancient, (r) and has in more modern times been
recognized, approved, and confirmed by several express acts of parliament, (s)
so the method of examining the delinquent himself upon oath, with regard
to the contempt alleged, is at least of as high antiquity, (/) and by long and
immemorial usage is now become the law of the land.

CHAPTER XXI.
OF ARRESTS.
*WE are now to consider the regular and ordinary method of pro- [*28o.
ceeding in the courts of criminal jurisdiction; which may be distrib
uted under twelve general heads, following each other in a progressive order;
viz., 1. Arrest; 2. Commitment, and bail; 3. Prosecution; 4. Process;
5. Arraignment, and its incidents; 6. Plea, and issue; 7. Trial, and con
viction; 8. Clergy; 9. Judgment, and its consequences; 10. Reversal of
judgment; n. Reprieve, or pardon; 12. Execution; —all of which will be
discussed in the subsequent part of this book.
First, then, of an arrest;(i) which is the apprehending or restraining of
one's person, in order to be forthcoming to answer an alleged or suspected
crime. To this arrest all persons whatsoever are, without distinction, equally
(a) See book HI. pp. 100, 101.
9 & 10 W. III. c. 15. 12 Anne, st. 2. c. 15, 1 5.
M Year-book. 20 Hen. VI. c. 37. 22 Edw. IV. c. 29.
(t) M. 5 Edw. IV. rot. 75, cited In Rust. Ent. 288,
(a) Stat. 43 Eliz. c. 6, § 3. 13 Car. II. Bt. 2, c. 2, 2 4. pi. 5.
(26) Although the defendant acknowledges all the facts charged against him, yet it is
the practice of the court to compel him to answer interrogatories, unless they are waived
by the prosecutor. 5 T. R. 362.—Christian.
(27) [Against the person.]
(28) [Against the matter or thing.]
( 1) As to arrests in criminal cases in general, see I Chitt. C. L. 2 ed. 11 to 71. Burn, J.,
tit. Arrest.
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liable in all criminal cases; but no man is to be arrested unless charged with
such a crime as will at least justify holding him to bail when taken. And,
in general, an arrest may be made four ways: 1. By warrant; 2. By an
officer without warrant; 3. By a private person also without a warrant;
4. By a hue and cry.
#290]
*i. A warrant may be granted in extraordinary cases by the privy
council, or secretaries of state;(a)(2) but ordinarily by justices of the
peace. This they may do in any cases where they have a jurisdiction over
the offence, in order to compel the person accused to appear before them;(£)
for it would be absurd to give them power to examine an offender unless they
had also a power to compel him to attend and submit to such examination.
And this extends undoubtedly to all treasons, felonies, and breaches of the
peace; (3) and also to all such offences as they have power to punish by stat
ute. (4) Sir Edward Coke, indeed, (c) hath laid it down that a justice of the
peace cannot issue a warrant to apprehend a felon upon bare suspicion; no,
not even till an indictment be actually found; and the contrary practice is by
others(af ) held to be grounded rather upon connivance than the express rule
(a) 1 Lord Ravm. 65
(4) 2 Hawk. P. 0. 81.

(c) 4 Inst. 176.
(d) 2 Hawk. P. C. 84.

(2) Or by the speaker of the house of commons (14 East, 1, 163I or house of lords, (8
T. R. 314,) or by a judge of the court of King's Bench. 1 Hale, 578; and see 48 Geo. III.
c. 58.
When the offender is not likely to abscond before a warrant can be obtained, it is in
general better to apprehend him by a warrant than for a private person or officer to
arrest him of his own accord, because if the justice should grant his warrant erroneously,
no action lies against the party obtaining it. 3 Esp. 166, 167. And if a magistrate exceed
his jurisdiction, the officer who executes a warrant is protected from liability, and the
magistrate himself cannot be sued until after a month's notice of action, during which
he may tender amends, (see ante [Before], 1 book, 355, n. 65;) and no action can be
supported against the party procuring the warrant, though the arrest was without cause,
unless it can be proved that the warrant was obtained maliciously. 1 T. R. 535. 3 Esp.
R. 135.—Chittv. See 11 & 12 Vict. c. 44, J 9.
(3) Perjury and libels, (4 J. B. Moore, 195. I B. & B. 548. Gow. 84. Fortesc. 37,
358, 140. 11 St. Tr. 305, 316. 2 Wils. 159, 160,) and nuisances, when persisted in, (Ventr.
169. 1 Mod. 76. 5 Mod. 80, 142. 6 Mod. 180,) subject the offender to such criminal
process. And there are some misdemeanors for which particular acts of parliament
expressly authorize a justice of the peace to issue his warrant, as for keeping a disorderly
house, (25 Geo. II. c. 36, s. 6,) or obtaining money under false pretences. 30 Geo. II. c.
24. (See ri & 12 Vict. c. 42. ) In modern practice, however, it is not usual for ajustice
out of sessions to issue a warrant for a libel on a private individual, or for perjury,—
though where an illegal publication is manifestly dangerous in its tendency to the public
interests they will exercise that discretion with which long practice has invested them.
4 J. B. Moore, 195. 1 B. & B. 548. Gow. 84. This also they will always do on the com
mission of any misdemeanor which involves an attempt to perpetrate a felony; and,
when assembled in session, they may issue a warrant against a party suspected of perjury,
even though he has not been indicted. —Chitty. See 11 & 12 Vict. c. 42.
(4) Where a statute gives a justice jurisdiction over an offence, it impliedly gives him
power to apprehend any person charged with such offence, and especially after a party
has neglected a summons. 2 Bingh. 63. Hawk. b. ii. c. 13, s. 15. 12 Rep. 131, b. 10
Mod. 248. —Chitty. The warrant of a commissioner of the United States is not void for
lack of a seal. Starr v. U. S., 153 U. S. 614, 619 (1893). Where an officer under a war
rant from the county court commanding him to arrest the respondent and have him
before that court forthwith, arrests the respondent, brings him to the place of holding
such court but finds the court not in session, he may detain the respondent a reasonable
time until he can ascertain whether it is possible to deliver him into court, and may lodge
him in jail meantime for safe keeping. Kent v. Miles, 65 Vt. 582, 589 (1893). In any
proceeding of a criminal nature, and brought in the name of the commonwealth, a jus
tice has authority to proceed by a warrant of arrest or a summons at his discretion. The
power to arrest is laid down to attend all offences which justices of the peace have author
ity to punish by statute. It is necessary to prevent the escape of transient and irresponsi
ble persons, and yet should be exercised with caution and moderation. Commonwealth
v. Borden, 61 Pa. 272, 276 (1869).
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of law, though now by long custom established. A doctrine which would in
most cases give a loose to felons to escape without punishment; and therefore
Sir Matthew Hale hath combatted it with invincible authority and strength
of reason; maintaining, 1. That a justice of the peace hath power to issue a
warrant to apprehend a person accused of felony, though not yet indicted;^}
and 2. That he may also issue a warrant to apprehend a person suspected of
felony, though the original suspicion be not in himself, but in the party that
prays his warrant; because he is a competent judge of the probability offered
to him of such suspicion. But in both cases it is fitting to examine upon
oath the party requiring a warrant, as well to ascertain that there is a felony
or other crime actually committed, without which no warrant should be
granted; as also to prove the cause and probability of suspecting the party
against whom the warrant is prayed. (/) (5) This warrant ought to be under
the hand and seal of the justice, (6) should set forth the time and place of
making, and the cause for which it is made, and should be directed
to the *constable or other peace-officer, (or, it may be, to any private [*2gi
person by name, (g)( 7) requiring him to bring the party either, gen
erally, (8) before any justice of the peace for the county, or only before the
justice who granted it; the warrant in the latter case being called a special
warrant. (A) & general warrant to apprehend all persons suspected, without
Hawk. P. C. 85.

(5) The power to grant such warrants is now regulated, by statute n & 12 Vict. c. 42,
" to facilitate the performance of the duties of justices of the peace out of sessions within
England and Wales with respect to persons charged with indictable offences." consoli
dating and amending previous statutes.—Stewart. There being some doubt whether
the common law absolutely required that a warrant should issue only upon information on
oath, the clause concerning probable cause on oath was added to the fourth amendment
to the U. S. constitution. The legal effect of this provision of the constitution is that
process of any kind for the arrest of a person upon a criminal charge is void, unless
issued upon sufficient information under oath, and an arrest thereon is unlawful. Sprigg
v. Stump, 8 Fed. Rep. 207, 213 (1881).
(6) But it seems sufficient if it be in writing and signed by him, unless a seal is
expressly required by a particular act of parliament. Willes' Rep. 411. Bull. N. P. C.
83.— Chitty. A warrant of arrest is valid if it has the signature of the magistrate; the
seal is no longer necessary. Burley v. Griffith, 8 Leigh. (Va.) 442, 447 (1836). But see
contra. Jackett v. The State, 3 Yerger (Term. ) 392, 394 ( 1832 ). At common law a seal was
not necessary to a warrant issued by a justice of the peace, and is only made so, even in
criminal cases, when specifically required by statute. And there is no settled rule, in
New York, either judicial or legislative, to the contrary. Millett v. Baker, 42 Barb. (N.
Y.) 215, 218, 220 (1864).
(7) It has recently been decided that warrants may be directed to officers either by their
particular names, or by the description of their office; and that, in the first case, the
officer may execute the warrant anywhere within the jurisdiction of the magistrate who
issued it; in the latter case, not beyond the precincts of his office. And where a warrant
of a magistrate was directed "To the constables of W. and to all other his majesty's
officers," it was held that the constables of \V. (their names not being inserted 111 the
warrant) could not execute it out of the district. 1 Bar. & Cres. 288. 2 D. & R. 444.
If an act of parliament direct that a justice shall grant a warrant, and do not state to
whom it shall be directed, it must be directed to the constable, and not to the sheriff,
unless such power be given by the act. 2 Ld. Raym. 1192. 2 Salk. 381; sed vid. [But
see] 1 H. Bla. 15, notis [In the notes]. These distinctions are now rendered immaterial
by the 5 Geo. IV. c. 18, s. 6, (see 11 & 12 Vict. c. 42, }. 9,) whereby the constable or any
other peace-officer of any parish or place may execute any warrant within the magistrate's
jurisdiction, whether the warrant be addressed to him by name or not, or whether he be
a constable or peace-officer, etc. of the place in which he executes the warrant. —Chitty.
This authority is extended as well to search warrants as others. Weeks v. Paice et at.,
19 Wise. 300, 302 (1865).
(81 The warrant need not state the time when the party is to be brought before the
magistrate for examination. Fort. 143. 8 T. R. 110. —Chitty.
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naming or particularly describing any person in special, is illegal and void for
its uncertainty ;(*) for it is the duty of the magistrate, and ought not to be
left to the officer, to judge of the ground of suspicion. And a warrant to
apprehend all persons guilty of a crime therein specified is no legal warrant;
for the point upon which its authority rests is a fact to be decided on a sub
sequent trial, namely, whether the person apprehended thereupon be really
guilty or not. (9) It is therefore, in fact, no warrant at all, for it will not
justify the officer who acts under it;(£) whereas a warrant properly penned
(even though the magistrate who issues it should exceed his jurisdiction)
will, by statute 24 Geo. II. c. 44, at all events indemnify the officer who exe
cutes the same ministerially. And when a warrant is received by the officer
he is bound to execute it so far as the jurisdiction of the magistrate and him
self extends. A warrant from the chief" or other justice of the court of king's
bench extends all over the kingdom, and is teste" d or dated England; not
Oxfordshire, Berks, or other particular county. But the warrant of a jus
tice of the peace in one county, as Yorkshire, must be backed, (10)
♦292] that is, signed, by a justice of the *peace in another, as Middlesex,
before it can be executed there. "Formerly, regularly speaking, there
ought to have been a fresh warrant in every fresh county: but the practice of
backing warrants had long prevailed without law, and was at last authorized
by statutes 23 Geo. II. c. 26, and 24 Geo. II. c. 55. And now, by statute
13 Geo. III. c. 31, any warrant for apprehending an English offender who
may have escaped into Scotland, and vice versa, may be endorsed and exe
cuted by the local magistrates, and the offender conveyed back to that part
of the united kingdoms in which such offence was committed. (11)
(0 1 Hal. P. C. 580. 2 Hawk. P. C. 82.
ik) A practice had obtained in the secretaries'
office ever since the Restoration, grounded on some
clauses in the acts for regulating the press, of issu
ing general warrants to take up (without naming
any person in particular) the authors, printers, or
publishers of such obscene or seditious libels as
were particularly specified in the warrant. When
those acts expired, iu 169-1, the same practice
was inadvertently continued in every reign, and
under every administration, except the four last

years of queen Anne, down to the year 1763, when,
such a warrant being issued to apprehend the
authors, printers, and publishers of a certain sedi
tious libel, its validity was disputed : and the war
rant was adjudged by the whole court of King's
Bench to be void in the case of Monev v. Leach.
Trin. 5 Geo. III. B. R. After which the Issuing of
such general warrants was declared illegal by a
vote of the house of commons. Com. Jour. April
22, 1766.

(9) General warrants to take up loose, idle, and disorderly people (3 Burr. 1766), and
search-warrants (Hawk. b. ii. c. 13, s. 17, n. 6), are the only exceptions to this rule. —
Chitty.
(10) "Backing of warrants is the signing of an authority on the back thereof, by
a magistrate of a different county from that mentioned in the body thereof, empoweiing
the officer to execute the same in such other county." Binns' Justice, 10 ed. (Brightly) 65.
(11) And now, by the 44 Geo. III. c. 92 (superseded by 11 & 12 Vict. c. 42, g 11-15),
if any offender has escaped from Ireland into England or Scotland, or vice versd [Con
versely], he may be apprehended by a warrant endorsed by a justice of the peace of the
county or jurisdiction within which the offender shall be found ; and he may be conveyed
to that part of the United Kingdom in which the warrant issued and the offence is
charged to have been committed. —Christian.
The secretary of state for Ireland may, by his warrant, remove a prisoner there to be
tried in England for an offence committed in the latter (3 Esp. Rep. 17SV and an English
justice may commit a person here who has committed an offence in Ireland preparatory
to sending him thither for trial. 2 Stra. 848. 4 Taunt. 34.
With respect to the time of arresting a person. A person may be apprehended in the
night as well as the day (9 Co. 66); and though the statute 29 Car. II. c. 7, s. 6 prohibits
arrests on Sundays, it excepts the cases of treason, felonies and breaches of the peace;
in these cases, therefore, an arrest may be made on that day. Cald. 291. 1 T. R. 265.
Willes, 459.
As to the place in which a party may be arrested. Since the privileges of sanctuary
and abjuration were abolished, by 21 Jac. I. c. 28, noplace affords protection to offenders
against the criminal law. And even the clergy may, on a criminal charge, be arrested
whilst in their churches (Cro. Jac. 321), though it is illegal to arrest them in any civil
case whilst in the church to perform divine service, or going to or returning from the
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2. Arrests by officers without warrant may be executed, — 1. By a justice
of the peace, who may himself apprehend, or cause to be apprehended, by
word only, any person committing a felony or breach of the peace in his
presence.(Z) 2. The sheriff,(i2) and, 3. The coroner, may apprehend any
felon within the county without warrant. 4. The constable, of whose office
we formerly spoke, (m) hath great original and inherent authority with
regard to arrests. (13) He may, without warrant, arrest any one for a breach
(l) 1 Hal. P. C. 86.
(m) See book 1. page 355.
same, on any day. Bac. Abr. Trespass, D. 3. And if a person having committed a
felony in a foreign country comes into England, he may be arrested here and conveyed
and given up to the magistrates of the country against the laws of which the offence was
committed. 4 Taunt. 34.
It may be here observed as a general rule that if the warrant be materially defective or
the officer exceed his authority in executing it, and if he be killed in the attempt, this is
only manslaughter in the party whom he endeavored to arrest (1 East, P. C. 310. 1
Leach, 206. 6 T. R. 122. 5 East, 308. 1 B. & C. 291); and any third person may lawfully
interfere to prevent an arrest under it, doing no more than is necessary for that purpose.
5. East, 304, 308. 1 Leach, 206.— Chitty.
By 6 & 7 Vict. c. 34 (repealed-by 44 & 45 Vict. c. 69, which see), when a warrant has
been issued for a supposed offender in the colonies, and he escapes into the United
Kingdom, it shall be lawful for a secretary of state to endorse such warrant. And
a still more important power has been given by two acts passed in the same session of
parliament (6 & 7 Vict. c. 75, 76) (repealed by 33 & 34 Vict. c. 52), which provides for
the arrest of certain offenders who have escaped from France and the United States of
America into this country. Under the former of these acts (giving effect to a convention
for that purpose), persons accused of murder, forgery, or fraudulent bankruptcy are
to be delivered up by the proper authorities in this country to the proper authorities
of France; and by the latter (giving effect to an article for this purpose in the Washing
ton treaty), persons charged with murder, or assault with intent to commit murder,
piracy, arson, robbery, or forgery, are to be delivered up to the United States. Corre
sponding laws have been passed by the legislatures of both these countries for giving the
same powers as against offenders escaping from this country to France and the United
States.—Stewart. See Act of Congress, 12 Aug. 1848. 9 Stat, at Large, 302. — Sharswood. See the convention between Great Britain and this country, proclaimed March
25, 1890.
(12) And the sheriff may arrest though the party be merely suspected of a capital
offence (2 Hale, 87); and if the sheriff be assaulted in the execution of his office he may
arrest the offender. 1 Saund. 77. 1 Taunt. 146. —Chitty.
(13) The rule of the common law, that a peace officer or a private citizen may arrest a
felon without a warrant, has never been extended to the case of an offender against the
military law, punishable exclusively by court martial. "-By the existing law a peace
officer or private citizen as such, and without the order or direction of a military officer,
to arrest or detain a deserter from the army of the United States." Kurtz v. Moffilt, 115
U. S. 487, 499 et seq. ( 1885). Though at common law, a constable might, without warrant,
arrest for a breach of the peace committed in his view, the arrest must have been made
at the time of, or within a reasonable time after, the commission of the offence. Wahl v.
Walton, 30 Minn. 506, 507 (1883). An officer may arrest without warrant (1) a person
committing a felony or breach of the peace in his presence; (2) if a felony has been
committed, but not in his presence, he may arrest a party on suspicion. A private
person may arrest, who is present when a felony is committed. A private person has no
right to arrest on mere suspicion. Kindred v. Still. 51 111. 401, 406, 407(1869). (This
is a good case for the discussion of the general subject of arrest. ) See also State v.
Underwood, 75 Mo. 230, 237 (1881). Weimer v. Bunbury, 30 Mich. 201, 211 (1874).
State v. Julian, 25 Mo. App, 133, 138 (1887). An action of false arrest was brought
against a police officer in Baltimore for arresting without warrant a person found
guilty of violating the sanitary ordinances. It was held, that under the power conferred
upon the police force to prevent crime and arrest offenders^ the officer had a perfect
right to make the arrest without warrant. Mitchell v. Lemon, 34 Md. 176, 181 (1870).
In all cases not felonies, or likely to result in one, where the offence is not committed
in the officer's view, or the act done or threat made is not fresh, a constable or
policeman has no authority to make an arrest without a warrant. Shanley v. Wells,
71 111. 78, 82 (1873). In cases of misdemeanor, a constable or other peace officer cannot,
any more than a private person, justify the arrest of the offender without a warrant,
when the offence was not committed in his presence. In such cases the officer must
have the warrant with him at the time. "Arrest without warrant where a warrant is
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of the peace committed in his view, and carry him before a justice of the
peace. And in case of felony actually committed, or a dangerous wounding,
whereby felony is likely to ensue, he may upon probable suspicion arrest the
felon, (14) and for that purpose is authorized (as upon a justice's warrant) to
break open doors, and even to kill the felon, if he cannot otherwise be taken;
and if he or his assistants be killed in attempting such arrests, it is murder
in all concerned. («) 5. Watchmen, either those appointed by the statute of
Winchester, 13 Edw. I. c. 4, to keep watch and ward in all towns from sunsetting to sunrising, or such as are mere assistants to the constable, may
virtute officii{\§) arrest all offenders, and particularly night-walkers, and com•■ mit them to custody till the morning. (<?)(i6)
3. Any private person (and a forliori(i'j) a peace-officer) that is
*293] present when any felony is committed is bound by the law to *arrest
the felon, on pain of fine and imprisonment if he escapes through
the negligence of the standers-by.(/>)(i8) And they may justify breaking
open the doors upon following such felon; and if they kill him, provided he
cannot be otherwise taken, it is justifiable; though if they are killed in
fn) 2 Hal. P. C. 88, 89.
(p) 2 Hawk. P. C. 74.
(o) 2 Hal. P. C. 98.
required is not due process of law, and arbitrary or despotic power no man possesses
under our system of government." Muscoe v. Commonwealth, 86 Va. 443, 447, 449
(1890). Under a statute which authorizes marshals to "arrest and detain any person
found violating any law," a marshal of a municipal corporation is authorized without
warrant to arrest a person found carrying concealed weapons contrary to law, although he
has no previous personal knowledge of the fact, if he acts bona fide, and upon such
information as induces an honest belief that the person arrested is in the act of violating
the law. Ballard v. State, 43 Ohio, 340, 345 (1885).
( 14) A constable may justify an imprisonment without warrant on a reasonable charge
of felony made to him, although he afterward discharges the prisoner without taking him
before a magistrate, and although it turn out that no felony was committed by any one,
(Holt, C. N. P. 218. Cald. 291;) and the charge need not specify all the particulars
necessary to constitute the offence. R. &. R. C. C. 329. In general, however, a constable
cannot, without an express charge or warrant, justify the arrest of a supposed offender
upon suspicion of his guilt unless some actual felony has been committed and there is
reasonable cause for the suspicion that the party imprisoned is guilty (4 Esp. Rep. 80.
Holt, C. N. P. 478. Hawk, b. 2, c. 12, s. 16. 2 Hale, 92, 87, n. f. Cald. 291); and a
constable is not justified in apprehending and imprisoning a person on suspicion of having
received stolen goods on the mere assertion of one of the principal felons. 2 Stark. 167.
There are, however, authorities in favor of an exception to this rule in the case of nightwalkers and persons reasonably suspected of felony in the night. 3 Taunt. 14. I East,
P. C. 303. Hawk, b. 2, c. 12, s. 20. 2 Hale, 89. 5 Edw. III. c. 14. 2 Inst 52. Bach.
Abr. tit. Constable, G. And, by a modern act of parliament, an express power is given
to constables and other peace-officers, when on duty, to apprehend every person who may
reasonably be suspected of having, or carrying, or by any ways conveying, at any time
after sunsetting and before sunrising, goods suspected to be stolen. 22 Geo. III. c. 58,
s. 3. 54 Geo. III. c. 57, ss. 16, 17, 18. And other statutes (32 Geo. III. c. 53, s. 17. 51
Geo. III. c. 119 ss. 18, 24) authorize constables and other peace-officers to apprehend
evil-disposed and suspected persons and reputed thieves. Thus, by the 32 Geo. III. c. 53,
s. 17, constables, headboroughs. patrols, and watchmen are empowered to apprehend
reputed thieves frequenting the streets, highways, and avenues of public resort, and
convey them before a proper magistrate. And in order to give more effect to the public
office at Bow street, the 51 Geo. III. c. 119, s. 24, and 54 Geo. III. c. 37, s. 16, 17, 18,
direct two magistrates of that office (of whom the chief magistrate must be one) to swear
in men to act as constables for Middlesex, Surrey, Essex, Kent, and Westminster, and
enable the persons so sworn to apprehend offenders against the peace, both by night and
by day, with all the powers which other constables possess.—ChiTTV. Concerning the
powers of constables mentioned, see stat. 24 & 25 Vict. c. 96.
(15) [By virtue of office.]
(16) But at common law no peace officer is justified in taking up a night-walker unless
he has committed some disorderly or suspicious act. Bac. Abr. Trespass, D. 3. 2 Ld.
Raym. 1301.—Chitty.
(17) [By a stronger reason.]
(18) People ex rel. McDonald v. Keeler, 32 Hun. (N. Y.) 563, 596 (1884).
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endeavoring to make such arrest it is murder. (g) Upon probable suspicion,
also, a private person may arrest the felon or other person so suspected,
19)
but he cannot justify breaking open doors to do it; and if either party kill
the other in the attempt, it is manslaughter, and no more.(j)(2o) It is no
more, because there is no malicious design to kill; but it amounts to so much,
because it would be of most pernicious consequence if, under pretence of sus
pecting felony, any private person might break open a house or kill another,
and also because such arrest upon suspicion is barely permitted by the law,
and not enjoined, as in the case of those who are present when a felony is
committed.
4. There is yet another species of arrest, wherein both officers and private
men are concerned, and that is upon a hue and cry raised upon a felony com
mitted. A hue, (from huer, to shout and cry,) hutesium et clamor, is the old
common-law process of pursuing, with horn and with voice, all felons, and such
as have dangerously wounded another. (/) It is also mentioned by statute
Westm. 1, 3 Edw. I. c. 9, and 4 Edw. I., de officio coronatoris. (21) But the
principal statute relative to this matter is that of Winchester, 13 Edw. I. c.
1 and 4, which directs that thenceforth every county, shall be so well kept,
(o) 2 Hal. P. C. 77.

(«) 2 Hal. P. C. 82, 83.

(19) Where a felony has been actually committed, a private person acting with a good
intention, and upon such information as amounts to a reasonable and probable ground of
suspicion, is justified in apprehending without a warrant the suspected person in order
to carry him before a magistrate. Cald. 291. 4 Taunt. 34, 35. Price, 525. But where
a private person had delivered another into the custody of a constable, upon a suspicion
which appeared afterwards to be unfounded, it was held that the person so arrested
might maintain an action of trespass for an assault and false imprisonment against
such private person, although a felony had been actually committed. 6 T. R. 315. —
Christian.
With respect to interference and arrests in order to prevent the commission of a crime,
any person may lawfully lay hold of a lunatic about to commit any mischief which, if
committed by a sane person, would constitute a criminal offence, or any other person
whom he shall see on the point of committing a treason or felony, or doing any act
which will manifestly endanger the life or person of another, and may detain him until
it may be reasonably presumed that he has changed his purpose; but where he interferes
to prevent others from fighting he should first notify his intention to prevent the breach
of the peace. Hawk. b. 2, c. 12, s. 19. 1 Hale, 589. 2 Rol. Abr. 559, E. pi. 3, n. 8.
Selw. 3 ed. 830. Com. Dig. Pleader, 3 M. 22. Bac. Abr. Trespass, D. 3. I_ East, P. C.
304. Thus, any one may justify breaking and entering a party's house and imprisoning
him, to prevent him from murdering his wife, who cries out for assistance. 2 B. & P.
260. Selw. 3 ed. 830. Bac. Abr. Trespass, D. 3. And the riding in a body to quell a
riot is lawful; and no information will be granted for small irregularities in the pursuit
of such a design. 1 Bla. Rep, 47. 1 B. & P. 264, n. a. 1 East. P. C. 304. If a man be
found attempting to commit a felony in the night, any one may apprehend and detain
him till he be carried before a magistrate. 1 R. & M. C. C. 93.—Chittv.
" It is not only the right, but it is the duty of any private person present when a
felony is committed, to apprehend the felon; and when a felony has been committed, any
private person acting upon a reasonable and probable ground of suspicion, may also
apprehend the person suspected of the crime. The apprehension, under these circum
stances, may be made without a warrant, but it is only for the purpose of taking the
offender before a magistrate." Long v. The State, 12 Ga. 293, 318 ( 1852).
A robbery was committed in a house, the owner being absent; he was sent for and
informed, and, accompanied by another, without a warrant pursued those suspected.
They were told of the robbery, that they were suspected, and must return, and one of
them was taken hold of; he told his companion to shoot both the pursuers; he shot and
one was killed. The court was asked to charge that the pursuers, not being public
officers, had no authority to arrest, the arrest was illegal, and the killing was not murder
but manslaughter. The court refused so to charge. Held, not to be error. The court
said, " Upon probable suspicion, a private person may arrest the felon or other person so
suspected." Brooks v. Commonwealth, 61 Pa. 352, 358 (1869).
(20) 1 Archbold's Crim. Pr. and PI. 775.
(21) [Of the office of coroner.]
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that immediately upon robberies and felonies committed, fresh suit shall be
made from town to town and from county to county, and that hue and cry
shall be raised upon the felons, and they that keep the town shall follow with
hue and cry with all the town and the towns near, and so hue and cry shall
be made from town to town until they be taken and delivered to the sheriff.
And, that such hue and cry may more effectually be made, the
♦294] *hundred is bound by the same statute, cap. 3, to answer for all rob
beries therein committed, unless they take the felon; which is the foun
dation of an action against the hundred(?<) in case of any loss by robbery. By
statute 27 Eliz. c. 13, no hue and cry is sufficient unless made with both
horsemen and footmen. And, by statute 8 Geo. II. c. 16, the constable or
like officer refusing or neglecting to make hue and cry forfeits 5/. ; and the
whole vill or district is still in strictness liable to be amerced, according to
the law of Alfred, if any felony be committed therein and the felon
escapes; (22) an institution which hath long prevailed in many of the
Eastern countries, and hath in part been introduced even into the Mogul
empire, about the beginning of the last century, which is said to have effec
tually delivered that vast territory from the plague of robbers, by making
in some places the villages, in others the officers of justice, responsible for all
the robberies committed within their respective districts, (zf) Hue and cry(^r)
may be raised either by precept of a justice of the peace, or by a peaceofficer or by any private man that knows of a felony. The party raising it
must acquaint the constable of the vill with all the circumstances which he
knows of the felony and the person of the felon, and thereupon the constable
is to search his own town, and raise all the neighboring vills, and make
pursuit with horse and foot; and in prosecution of such hue and cry the
constable and his attendants have the same powers, protection, and indemni
fication as if acting under a warrant of a justice of the peace. But if a man
wantonly or maliciously raises a hue and cry without cause, he shall be
severely punished as a disturber of the public peace, (y)
In order to encourage further the apprehending of certain felons, rewards
and immunities are bestowed on such as bring them to justice by divers acts
of parliament. The statute 4 & 5 W. and M. c. 8, enacts that such as appre
hend a highwayman and prosecute him to conviction shall receive a
*295] reward of 40/. from the public, to be paid to them (or, if *killed in
the endeavor to take him, their executors) by the sheriff of the
county, besides the horse, furniture, arms, money, and other goods taken
upon the person of such robber, with a reservation of the right of any person
from whom the same may have been stolen; to which the statute 8 Geo. II.
c. 16, superadds 10/. to be paid by the hundred indemnified by such taking.
By statutes 6 & 7 W. III. c. 17, and 15 Geo. II. c. 28, persons apprehending
and convicting any offender against those statutes respecting the coinage
shall (in case the offence be treason or felony) receive a reward of forty
pounds, or ten pounds if it only amount to counterfeiting the copper coin.
By statute 10 & 11 W. III. c. 23, any person apprehending and prosecuting
to conviction a felon guilty of burglary, house-breaking, horse-stealing, or
private larceny to the value of 55. from any shop, warehouse, coach-house,
or stable, shall be excused from all parish offices. And, by statute 5 Anne,
c. 31, any person so apprehending and prosecuting a burglar or felonious
house-breaker (or, if killed in the attempt, his executors) shall be entitled
(«) See book ill. paf?e. 161.
(w) Mod. Un. Hist. vi. 383, vli. 156.

(x) 2 Hal. P. C. 100-104.
\y) 1 Hawk. P. C. 75.

(23) These acts are now repealed.
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to a reward of 40/. (2) By statute 6 Geo. I. c. 23, persons discovering,
apprehending, and prosecuting to conviction any person taking reward for
helping others to their stolen goods, shall be entitled to forty pounds. By
statute 14 Geo. II. c. 6, explained by 15 Geo. II. c. 34, any person appre
hending and prosecuting to conviction such as steal, or kill with an intent
to steal, any sheep or other cattle specified in the latter of the said acts, shall
for every such conviction receive a reward of ten pounds. Lastly, by statutes
16 Geo. II. c. 15, and 8 Geo. III. c. 15, persons discovering, apprehending,
and convicting felons and others being found at large during the term for
which they are ordered to be transported, shall receive a reward of twenty
pounds. (23)

CHAPTER XXII.
OF COMMITMENT AND BAIL.
♦When a delinquent is arrested by any of the means mentioned [*2g6
in the preceding chapter, he ought regularly to be carried before a
justice of the peace;(i) and how he is there to be treated I shall next show
under the second head of commitment and bail.
The justice before whom such prisoner is brought, is bound immediately
to examine the circumstances of the crime alleged; (2) and to this end, by
(z) The statutes 4 & 5 W. and M. c. 8, 6 & 7 W. III. sheriffs) are extended to the county-palatine of
c. 17, and 5 Anne. c. 31 (together with 3 Geo. I. c. 15, Durham, by stat. 14 Geo. III. c. 46.
I 4, which directs the method of reimbursing the
(23) The above acts are repealed, and costs are allowed to prosecutors in certain cases.
( 1 ) In a late case, where it was stated the party behaved improperly in a church, it was
held that though a constable might be justified in removing him from the church and
detaining him till the service was over, yet he could not legally detain him afterwards
to take him before a magistrate. 2 B. & C. 699.
A watchman should deliver the supposed offender over to a constable, or take him
before a magistrate. Dalt, J. , c. 104.
A private person may do the same as a watchman. In a late case it was held that a
private person when he took a party endeavoring to commit a felony might detain him
in order to take him before a magistrate. 1 R. & M. C. C. 93. —Chitty.
(2) A constable arresting a man on suspicion of felony is bound to take him before a
magistrate as soon as he reasonably can; and he has no right to detain a prisoner three
days without taking him before a magistrate, in order that evidence may be collected in
support of a felony with which he is charged. Wright v. Court, 6 D. & R. 623. And
see 2 Hawk. P. C. 117.
It is the duty of the magistrate to take and complete the examination of all concerned,
and to discharge or commit the individual suspected, as soon as the nature of the case
will admit. Fost. 142, 143. But he is allowed a reasonable time for this purpose before
he makes his final decisions. It seems to have been formerly considered that the law
intends three days to be sufficient, and that a magistrate cannot justify the detainer of a
party eighteen days under examination. Scavage v. Tateham, Cro. Eliz. 829. 1 Hale,
P. C. 585, 586. 2 id. 120, 121. 2 Hawk. P. C. c. 16, s. 12. 1 Chitt. C. L. 72. This point
was considered in a very recent case,—Davis v. Capper, King's Bench, sittings in banc
before Easter Term, 1829. That was an action against a magistrate for false imprison
ment. The plaintiff had been brought before the defendant upon suspicion of felony,
and was committed by him for further examination for fourteen days. The court, with
out giving judgment upon the whole case, which comprehended other questions,
expressed a strong opinion that fourteen days was not a reasonable period for commit
ment for re-examination, and that a warrant for such commitment was bad for not setting
forth full and satisfactory reasons for committing for so long a period; and they referred
to the case of Scavage v. Tateham (Cro. Eliz. 829) as justifying that opinion. Ed. MS.
—Chitty.
The power of an examining magistrate is limited to ascertaining whether there is prob
able and sufficient cause for charging the prisoner with the offence; and it is only
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statute 2 & 3 Ph. and M. c. io, he is to take in writing the examination of
such prisoner and the information of those who bring him:(3) which, Mr.
Lambard observes, (a) was the first warrant given for the examination of a
felon in the English law. For, at the common law, nemo tenebatur prodere
seipsum:($) and his fault was not to be wrung out of himself, but rather to
be discovered by other means and other men. (5) If upon this inquiry it
manifestly appears that either no such crime was committed or that the sus
picion entertained of the prisoner was wholly groundless, in such cases only
it is lawful totally to discharge him. Otherwise he must either be committed
to prison or give bail; that is, put in securities for his appearance to answer
the charge against him. (6) This commitment, therefore, being only for safe
(a) Eirenarch. b. 11. c. 7. See page 35V.
where, in the judgment of the officer or court, there is no such cause, that he may be
discharged. Ex parte Bell, 14 Richardson (S. C.) 7, 13 (1866).
(3) The prisoner's examination must not be upon oath: that of the witnesses must be.
2 Hale, P. C. 52. 1 id. 585. 1 Phil. Ev. 106. Where magistrates first took the exami
nation of witnesses, not on oath, in support of a conviction, and afterwards swore them
to the truth of their evidence, the court of King's Bench expressed their disappro
bation of the practice. Rex v. Kiddy, 4 D. &R. 734. The prisoner has no right to the
assistance of an attorney when under an examination on a charge of felony: the privi
lege, when allowed, is entirely a matter of discretion in the magistrate. Cox v. Cole
ridge, 2D. & R. 86. 1 B. & C. 37. 1 M. C. 42. See, however, an elaborate note on this
important subject. Paley on Convictions, 2 ed. by Dowling, 28, et seq., where the pro
priety of that decision is considered. —Chitty.
(4) [No one was obliged to betray himself.]
(5) But the statute of Philip and Mary was repealed, by statute 7 Geo. IV. c. 64, and
other provisions introduced. And now the statute 11 & 12 Vict c. 42, s. 17 provides that in
all cases where any person shall appear or be brought before any justice or justices of the
peace, charged with any indictable offence, whether committed in England or Wales, or
upon the high seas, or on land beyond the sea, or whether such person appeared volun
tarily upon summons, or have been apprehended with or without warrant, or be in
custody for the same or any other offence, such justice or justices, before he or they
shall commit him to prison for trial or before admitting him to bail, shall in the presence
of such accused person, who is at liberty to put questions to the witnesses, take the state
ment on oath or affirmation of the witnesses and reduce such statement to writing. And
after such examination is completed, their depositions are to be read over to the accused,
and the j ustices, or one of them, shall say to him these words, or words to the like effect:
—"Having heard the evidence, do you wish to say anything in answer to the charge?
You are not obliged to say any thing unless you desire to do so; but whatever you say
will be taken down in writing, and may be given in evidence against you upon the
trial." And if the accused then makes a statement, it is to be taken down accordingly.
The place where the examination is taken is not to be deemed an open court, but such
examination may be conducted privately; and (unlike cases of summary conviction) it is
discretionary with the justices to allow the accused the assistance of an attorney or coun
sel. —Stewart.
A bond for the appearance of a prisoner at a special term of the U. S. district court not
then called, which is afterwards called at a different time from that named in the bond,
and after two regular terms have elapsed, at which he might have been tried, is void.
U. S. v. Keiver, 56 Fed. Rep. 422, 426 (1893).
" Commitment is the sending of a person to prison, by warrant or order, who hath
been guilty of any crime." Bums' Justice, 10 ed. (Brightly) 70.
"The usual object of a recognizance is, to secure the presence of a person, on whom a
writ is served, at court when the proper time arrives; and its authentication is not by the
party's seal, but by record of the court. " Schouler's Per. Prop. vol. I, ? 358.
(6) Recognizance to Prosecute.—Besides this commitment and bail, the magistrate
should take the recognizance of the prosecutor to appear and prefer an indictment and
give evidence at the next sessions of the peace, or general gaol-delivery, as the case may
require, and in case of refusal may commit him to gaol. 1 Hale, 586. 2 Hale, 52, 121.
3 M. & S. 1. See further, Burn, J., Recognizance. Williams, J., Recognizance. 1 Chitt.
C. L. 90.
Recognizance to give] Evidence.—When it appears that a person brought before the
magistrate as a witness may probably be able to give material evidence against the pris
oner, he has, in the cases of manslaughter and felony, by the express provisions of the
statutes 1 & 2 Ph. and M. c. 13, s. 5 and 2 & 3 Ph. and M. c. io, s. 2, authority to bind
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custody, whtrever bail will answer the same intention it ought to be taken,
as in most of the inferior crimes; but in felonies and other offences of
a *capital nature no bail can be a security equivalent to the actual f*297
custody of the person. For what is there that a man may not be
induced to forfeit to save his own life ? and what satisfaction or indemnity is
it to the public to seize the effects of them who have bailed a murderer, if
the murderer himself be suffered to escape with impunity ? Upon a principle
similar to which the Athenian magistrates, when they took a solemn oath
never to keep a citizen in bonds that could give three sureties of the same
quality with himself, did it with an exception to such as had embezzled the
public money or been guilty of treasonable practices, (b) What the nature
of bail is hath been shown in the preceding book,(V) viz., a delivery or bail
ment of a person to his sureties, upon their giving (together with himself)
sufficient security for his appearance; he being supposed to continue in their
friendly custody, instead of going to gaol. (7) In civil cases we have seen
that every defendant is bailable; but in criminal matters it is otherwise. Let
us therefore inquire in what cases the party accused ought or ought not to
be admitted to bail.
And, first, to refuse or delay to bail any person bailable is an offence against
the liberty of the subject in any magistrate, by the common law, (a?) as well
as by the statute Westm. 1, 3 Edw. I. c. 15, and the habeas corpus act, 31
Car. II. c. 2. And, lest the intention of the law should be frustrated by the
justice's requiring bail to a greater amount than the nature of the case de
mands, it is expressly declared, by statute 1 W. and M. st. 2, c. 1, that ex
cessive bail ought not to be required; though what bail should be called
excessive must be left to the courts, on considering the circumstances of the
case, to determine. And, on the other hand, if the magistrate takes insuffi
cient bail he is liable to be fined if the criminal doth not appear. (f)(8) Bail
may be taken either in court, or in some particular cases by the sheriff,(9)
coroner, or other magistrate, (10) but most usually by the justices of the
peace. (n) Regularly, in all offences, either against the common
*law or act of parliament, that are below felony, the offender ought [*298
(6) Pott. Atitiq. b. I 0. 18.
(d) 2 Hawk. P. C. 90.
(c) See book Hi. page 200.
(e) Ibid. 89.
such witness by recognizance or obligation to appear at the next general gaol-delivery,
to give evidence against the party indicted; and infants and married women, who cannot
legally bind themselves, must procure others to be bound for them. And if the witness
refuse to give such recognizance, the magistrate has power to commit him, this being
virtually included in his commission, and, by necessary consequence, upon the abovementioned statutes. 3 M. &S. i. I Hale, 586. This doctrine was confirmed in a late
case where a married woman refused to enter into a recognizance for her appearance at
sessions, to give evidence against a felon, and the magistrate committed her, and the
court of King's Bench held that the commitment was legal. 3 M. & S. I. But a justice
of the peace is not authorized by law to commit a witness willing to enter into a recog
nizance for his appearance to give evidence against an offender, merely because such
witness is unable to find a surety to join him in such recognizance, nor ought the justice
to require such surety: the party's own recognizance (at the peril of commitment) is all
that ought to be required. Per Graham, B., Bodmin Sum. Ass. 1817. 1 Burn, J., 24 ed.
1013.—Chitty. See 11 & 12 Vict. c. 42, J 20.
(7) Gay v. The State, 7 Kan. (Webb) 392, 403 (1871).
(8) And even if the criminal does appear, yet if the bail were taken corruptly the
magistrate would continue liable to an information or indictment. 2 T. R. 190.—Chitty.
(9) Sed qucere [But it is a question] if a sheriff has this power? It seems not. See 4
T. R. 505. 2 H. Bla. 418. Lamb. 15.—CHITTY.
( 10) The court of King's Bench, or any judge thereof, in vacation, may at their discre
tion admit persons to bail in all cases whatsoever, (see 3 East, 163. 5 T. R. 169;) but
none can claim this benefit de jure [In right]. 2 Hale, 129. As to when this court will
bail, see 1 Chitt. C. L. 2 ed. 98, 99.—Chitty.
(11) See Stat. 11 & 12 Vict. c. 42.
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to be admitted to bail, unless it be prohibited by some special act of parlia
ment. (/) In order, therefore, more precisely to ascertain what offences are
bailable,—
Let us next see who may not be admitted to bail, or what offences are not
bailable. (12) And here I shall not consider any one of those cases in which
bail is ousted by statute from prisoners convicted of particular offences; for
then such imprisonment without bail is part of their sentence and punishment.
But where the imprisonment is only for safe custody before the conviction,
and not for punishment afterwards, in such cases bail is ousted or taken away
wherever the offence is of a very enormous nature; for then the public is enti
tled to demand nothing less than the highest security that can be given, viz.,
the body of the accused, in order to insure that justice shall be done upon
him if guilty. Such persons therefore, as the author of the Mirror observes,(^-)
have no other sureties but the four walls of the prison. By the ancient com
mon law, before(A) and since(z) the conquest, all felonies were bailable, till
murder was excepted by statute; so that persons might be admitted to bail
before conviction almost in every case. But the statute Westm. r, 3 Edw.
I. c. 15 takes away the power of bailing in treason and in divers instances of
felony. The statutes 23 Hen. VI. c. 9, and 1 & 2 P. and M. c. 13 give further
regulations in this matter;(i3) and upon the whole we may collect(£) that
ad terrorem aliter stahdum est. [In all pleas of felony
if) 2 Hal. P. C. 127.
the accused Is usually discharged upon ball, except
ig) C. 2, « 24.
In the plea of murder, where, to deter others, It is
(A) 2 Inst. 189.
(i) In omnibus placitis de felonta tolet accusatus per otherwise decreed.] Glanv. L 14, c. 1.
plegios dimitli, prater quam inplacitode homicidio, ubi
(i) 2 Inst. 186. 2 Hal. P. C. 129.
( 12) A court will bail, whenever there is any doubt on the law, or the fact of the case.
The nature of the punishment must be regarded in determining whether bail shall be
given or not. Manslaughter is not a bailable offence. Ex parte Taylor, 5 Cowen (N.
Y.) 39, 60, 61 (1825). In New Hampshire the rule seems to be that laid down by Leach
in his note to 3 Hawk. PI. Cr. 225: " The Court of King's Bench has the power to bail in
all cases whatsoever; and the judges will, in general, exercise it in favor of a prisoner in
every case not capital, and in capital cases where there is any circumstance to induce the
court to suppose he may be innocent, and in every case where the charge is not alleged
with sufficient certainty." So in New Hampshire a person indicted for causing the death
of a female by means used to procure a premature child-birth was admitted to bail, abor
tion not being a capital offence, but punishable by a fine or imprisonment. State v. McNab, 20 N. H. 160, 161 (1849). The judges of the Superior Court in Georgia have a
discretionary power (governed by the circumstances of the case) to bail in all cases what
soever. It is not a sufficient ground for bail that the verdict of the coroner's jury does
not charge the prisoner with felonious homicide, if the affidavits and depositions taken
by the coroner and the committing magistrate, taken in connection with the verdict,
show that a felony has been committed, or is charged. And where, on such charge, it
appears that the prisoner has confessed that the death was caused by him, he will not be
bailed, unless there be the existence of some special cause to induce it. State v. Abbot,
R. M. Charlton's Reports (Ga.) 244 (1822).
(13) These statutes are all repealed, by the 7 Geo. IV. c. 64, by sect. 1 (now repealed
by stat. 11 & 12 Vict. c. 42, \ 23), by which it is enacted " that where any person shall
be taken on a charge of felony, or suspicion of felony, before one or more justice or
justices of the peace, and the charge shall be supported by positive and credible
evidence of the fact, or by such evidence as, if not explained or contradicted, shall, in
the opinion of the justice or justices, raise a strong presumption of the guilt of the
person charged, such person shall be committed to prison by such justice or justices, ir
the manner thereinafter mentioned; but if there shall be only one justice present, and
the whole evidence given before him shall be such as neither to raise a strong presumpUon
of guilt, nor to warrant the dismissal of the charge, such justice shall order the person
charged to be detained in custody until he or she shall be taken before two justices at the
least; and where any person so taken, or any person in the first instance taken before
two justices, shall be charged with felony, or on suspicion of felony, and the evidence
given in support of the charge shall in their opinion not be such as to raise a strong pre
sumption of the guilt of the person charged and to require his or her committal, or such
evidence shall be adduced on behalf of the person charged as shall in their opinion
weaken the presumption of his or her guilt, but there shall notwithstanding appear to
them in either of such cases to be sufficient ground for judicial inquiry into his or her
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no justice of the peace can bail, 1. Upon an accusation of treason; nor, 2.
Of murder; nor, 3. In case of manslaughter, if the prisoner be clearly the
slayer, and not barely suspected to be so; of if any indictment be found
against him; nor, 4. Such as, being committed for felony, have broken prison;
because it not only carries a presumption of guilt, but is also superadding one
felony to another; 5. Persons outlawed; 6. Such as have abjured
the realm; 7. *Approvers, of whom we shall speak in a subsequent [^299
chapter, and persons by them accused; 8. Persons taken with the
mainor, or in the fact of felony; 9. Persons charged with arson ; 10. Excom
municated persons, taken by writ de excommunicato capiendo..'(14) all which
are clearly not admissible to bail by the justices. Others are of a dubious
nature, as, n. Thieves openly defamed and known; 12. Persons charged
with other felonies, or manifest and enormous offences, not being of good
fame: and 13. Accessaries to felony, that labor under the same want of repu
tation. These seem to be in the discretion of the justices, whether bailable
or not. The last class are such as must be bailed upon offering sufficient
surety; as, 14. Persons of good fame charged with a bare suspicion of man
slaughter or other inferior homicide; 15. Such persons being charged with
petit larceny or any felony not before specified; or, 16. With being accessary
to any felony. Lastly, it is agreed that the court(/) of king's bench (or any
judge(w) thereof in time of vacation) may bail for any crime whatsoever,
be it treason, («) murder, (o) or any other offence, according to the circum
stances of the case. And herein the wisdom of the law is very manifest. To
allow bail to be taken commonly for such enormous crimes would greatly tend
to elude the public justice; and yet there are cases (though they rarely hap
pen) in which it would be hard and unjust to confine a man in prison, though
accused even of the greatest offence. The law has therefore provided one
court, and only one, which has a discretionary power of bailing in any case:
except only, even to this high jurisdiction, and of course to all inferior ones,
such persons as are committed by either house of parliament, so long
as the *session lasts; or such as are committed for contempts by any [*3co
of the king's superior courts of justice. (/>)
Upon the whole, if the offence be not bailable, or the party cannot find
bail, he is to be committed to the county gaol by the mittimus of the justice,
or warrant under his hand and seal, containing the cause of his commit
ment; there to abide till delivered by due course of law.(y)(is) But this
(I) 2 Inst. 189. Latch. 12. Vaugh. 157. Comb. Glanv. 1. 14, c. 1. Sciendum tamen quod, in hocptaclto
111, 298. 1 Comyna Dig. 495.
non solct accusolus per pleqios dimilti, nisi ex regim
(m) Skin. 683. Sulk. 105. Stra. 911. 1 Comyns poteslatit beneflcio. [In nil pleas of felony the accused
Dig. 497.
is usually aischarged upon bail, except in the plea
(n) In the reign of queen Elizabeth it was the of murder. Nevertheless it should be observed, that
unanimous opinion of the judges that no court in this plea it is not customary to discharge the
could bail upon a commitment for a charge of high accused on hail, unless through favor of the royal
treason bv any of the queen's privy council. 1 authority. Ibid. c. 3.
Anders. 298.
ip) Staundf. P. C. 73, b.
(o) In omnOnu placitU de felonia solct accusatus per
(9) 2 Hal. P. C. 122.
plegiot dimitti, prseter quam inplacito de homiciaio.
guilt, the person charged shall be admitted to bail, by such two justices, in the manner
thereinafter mentioned; provided always that nothing therein contained shall be construed
to require any such justice or justices to hear evidence on behalf of any person so charged
unless it shall appear to him or them to be meet and conducive to the ends of justice to
hear the same. —Chittv.
(14) [For taking an excommunicated person.]
(15) This is not the form where the offence is bailable and the party cannot find bail: in
that case it is to keep the prisoner in custody " for want of sureties, or until he shall be
discharged by due course of law." And where the commitment is in the nature of
punishment, the time of imprisonment must be stated, and if it be until the party be
discharged by due course of law it will be bad, (5 B. & A. 895;) but where in other
respects the time of imprisonment is sufficiently stated, the unnecessary addition of the
words " until he be discharged by due course of law " will not vitiate. 3 M. & S. 283.
And as to the form of the mittimus in general, see 1 Chitt. C. L. 109 to 116, 2 ed.—
Chixty.
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imprisonment, as has been said, is only for safe custody, and not for punish
ment: therefore, in this dubious interval between the commitment and trial,
a prisoner ought to be used with the utmost humanity, and neither be loaded
with needless fetters, or subjected to other hardships than such as are abso
lutely requisite for the purpose of confinement only; though what are so
requisite must too often be left to the discretion of the gaolers, who are fre
quently a merciless race of men, and, by being conversant in scenes of misery,
steeled against any tender sensation. Yet the law (as formerly held) would
not justify them in fettering a prisoner unless where he was unruly or had
attempted to escape ;(r) this being the humane language of our ancient law
givers:^) " custodes pcenam sibi commissorum non augeant nec cos torqueant;
sed omni savitia remota, pietateque adhibita, judicia debite exequantur." (16)

CHAPTER XXIII.
OF THE SEVERAL MODES OF PROSECUTION.
♦301]

*The next step towards the punishment of offenders is their pros
ecution, or the manner of their formal accusation.(i) And this is
either upon a previous finding of the fact by an inquest or grand jury; or
without such previous finding. The former way is either by presentmeni or
indictment.
I. A presentment, generally taken, is a very comprehensive term, including
not only presentments properly so called, but also inquisitions of office and
indictments by a grand jury. A presentment, properly speaking, is the notice
taken by a grand jury of any offence from their own knowledge or observa
tion, (a) without any bill of indictment laid before them at the suit of the
king: as the presentment of a nuisance, a libel, and the like; upon which the
officer of the court must afterwards frame an indictment {b) before the party
(r) 2 Tnst. 381. 3 Inst. 84.
(a) Flet. I. 1, c. 26.

(a) Lamb. Eirenarch. I. 4, c. 5.
(6) 2 Inst. 739.

(16) ["Let not jailers torture or augment the punishment of those entrusted to their
keeping; but let the sentence of the law be duly yet mercifully executed."]
( i ) It may here be useful briefly to consider the time when the prosecution should be
commenced. The habeas corpus act provides that a person committed for treason or.
felony must be indicted in the ensuing term or sessions, or the party must be bailed,
unless it be shown upon oath that the witnesses for the prosecution could not be produced
at the preceding session. 31 Car. II. c. 2, s. 7. See, accordingly, 2 R. S. 737, <i 28, etc.
This regulation applies, however, only to persons actually confined upon suspicion, and
is solely intended to prevent the protracting of arbitrary imprisonment; so that it does
not preclude the crown from preferring an indictment at any distance of time from the
actual perpetration of the offence, unless some particular statute limits the time of prose
cuting.
There is no general statute of limitations applicable to criminal proceedings. 2 Hale,
158. Lieutenant-colonel Wall was tried and executed for a murder committed twenty
years before. And it has been repeatedly held that no length of time can legalize a
public nuisance, although it may afford an answer to an action of a private individual.
7 East. 199; ante [Before] 167, note 12.—Chitty. A proceeding by quo warranto is a crimi
nal prosecution, and should be carried on in the name of the state and should conclude
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presented can be put to answer it. (2) An inquisition of office is the act of a
jury summoned by the proper officer to inquire of matters relating to the
crown upon evidence laid before them. Some of these are in themselves con
victions, and cannot afterward be traversed or denied; and therefore the
inquest, or jury, ought to hear all that can be alleged on both sides. (3) Of
this nature are all inquisitions of felo de ^,-(4) of flight in persons accused
of felony; of deodands and the like;(5) and presentments of petty offences in
the sheriff 's tourn or court-leet, whereupon the presiding officer may set a
fine. (6) Other inquisitions may be afterwards traversed and exam
ined; as particularly the coroner's *inquisition of the death of a man [*302
in the same words as an indictment, viz.: "Against the peace and dignity of the same."
Donelly v. The People, 11 111. 552, 553 (1850).
(2) " In England, almost every offender brought before the court for trial, has in the
first instance, been examined and committed or bailed, by a magistrate, in the ordinary
way, having been brought before him by a police officer, on his own judgment, or on the
complaint of some private individual; though cases do occur where an offence is presented
by the grand jury, without preliminary notice, against an absent party, ' A mode of pro
ceeding,' however, says Brown, 'which is not commonly resorted to nor expedient.' "
Lewis v. Commissioners, 74 N. C. 194, 197 (1876). " A presentment by a grand jury is
the official notice, taken by them, of any criminal offence from their own knowledge or
observation, or the same from any member of their body, or from the evidence of any
competent witness duly sworn given before them, or any proper evidence in the absence
of a bill of indictment for the offence laid before them. It should be in writing, and
contain a summary of the accusation, the names of the person or persons presented, and
the names of the witnesses who can give evidence of the facts of the offence. It is not
necessary that it should be signed by all the grand jury, or at all, though usually it is
signed by the foreman, but it should be delivered to the court in their presence by their
foreman, who is their official organ. Thus returned, it passes into the record of the
court and becomes effectual, and the begiuning of the prosecution. It requires no fur
ther authentication. It is such return into court, and putting it of record, that gives it
efficient force." State v. Ivey, 100 N. C. 539 (1888). " Upon such presentment, the
officer employed to prosecute afterward frames a bill of indictment, which is then sent
to the grand jury, and they find it to be a true bill." State v. Cox, 3 English (Ark.)
436, 442 (1848). An indictment averring the commission of a misdemeanor on a day
named " and on divers other days and times between that day and the day of the finding
and presentment of the indictment," states the time with sufficient certainty. There is
no difference in the legal meaning of said indictment between the words "finding"
and "presentment." Commonwealth v. Keefe, 9 Gray (Mass.) 290, 292 (1857).
(3) Commonwealth v. Lockwood, 109 Mass. 323-331 (1872).
(4) [Suicide.]
(5) But such an inquisition is now considered traversable. 1 Saund. 363, note 1.
Impey's Off. Cor. 437.—Chitty.
(6) There is some inaccuracy in this statement. An inquisition finding that a man was
felo de se cannot of course be traversed by the individual; but it may be removed into the
king's bench by certiorari and then traversed by the executors or administrators of
the deceased. Toomes v. Ethrington, 1 Saund. Rep 363, n. (1), ed. 1824. As to the
flight of persons accused of felony, I am not aware that this was ever made a sub
stantive matter of inquiry distinct from the trial of the felony itself, (see post [After]
387;) and, as that trial could only be in the presence of the party accused, it was
then the regular verdict of a jury after an open trial, and not a case in point. The coro
ner, indeed, holding an inquisition on the death of a person, may find that he was mur
dered by A. B. and that A. B. has fled for it; and the authorities all agree that this latter
part of the finding is not traversable, though it is observed that no adequate reason for
this distinction is to be found in the books. This probably was the flight which the
author intended to mention. With respect to deodands, there is no mode, indeed, by
which the lord of the franchise can quarrel with the finding of the jury, so as to increase
the value they have affixed, but the court will interfere to diminish that value, (Foster,
266;) and therefore it must be inferred that the finding is not absolutely conclusive.
And lastly, as to presentments of petty offences in the town or leet, lord Mansfield has
said that it cannot be true that they are not traversable anywhere, (Rex v. Roupell, Cowp.
459;) and the law seems to be that before the fine is estreated and paid, though not after
wards, the presentment may be removed by certiotari into the court of King's Bench and
traversed there. Rex v. Heaton, 2 T. R. 184.
Upon the whole, it may be laid down generally that, with the exception of flight on
the death of a man, no finding of an inquisition can be conclusive on a party who has
Book IV.—18.
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when it finds any one guilty of homicide; (7) for in such cases the of
fender so presented must be arraigned upon this inquisition and may dis
pute the truth of it; which brings it to a kind of indictment, the most usual
and effectual means of prosecution, and into which we will therefore inquire
a little more minutely.
II. An indiclment(c) is a written accusation of one or more persons of a
crime or misdemeanor, preferred to, and presented upon oath by, a grand
jury. (8) To this end the sheriff of every county is bound to return to every
(c) See Appendix, J 1.
had an opportunity of vindicating his rights before the jury; while there are cases in
which a party who has voluntarily foregone that right in one stage may yet traverse the
finding in some future stage. As when, upon an inquiry by the sheriff under a writ of
extent, the jury find certain goods to be the goods of A. B., and that finding is returned
to the court of Exchequer, C. D., who claims the goods, and might have done so, but
neglected to do so before the sheriff, may yet traverse the finding in the court above.—
Coleridge.
(7) Upon this inquisition the party accused may be tried without the intervention of the
grand jury, (2 Hale, 61. 3 Camp. 371. 2 Leach, 1095. Russ. & R. C. C. 240, S. C.;)
and if an indictment be found for the same offence, and the defendant be acquitted on
the one, he must be arraigned on the other,—to which he may, however, effectually plead
his former acquittal. 2 Hale, 61.
Verdict in an Action. —There is also a mode in which a party may be put on his trial
without any written accusation, viz., the verdict of a jury in a civil cause. 2 Hale, 150.
4 T. R. 293. 3 Esp. 134. Thus, in an action for taking away goods, if the jury found
that they were taken feloniously, the verdict served also as an indictment. 2 Hale, 151.
Hawk. b. 2, c. 15, s. 6. Com. Dig. Indictment, C. Bac. Abr. Indictment, B. 5. And at
the present day, in an action for slander, in which the plaintiff is charged with a criminal
offence, and the defendant justifies, if the jury find that the justification is true, the
plaintiff may be immediately put upon his trial for the crime alleged against him, with
out the intervention of a grand jury. 5 T. R. 293. But the verdict must be found in
some court which has competent jurisdiction over criminal matters, or otherwise it seems
to have but little force. 2 Hale, 151. Hawk. b. 2, c. 25, s. 6. An affidavit taken at nisi
pi-ins on a trial may also be received by the court of King's Bench as the foundation of a
criminal information against another. T. R. 285.—Chitty.
(8) When grand jurors are not selected in the manner required by statute, their find
ings have no effect as indictments. State v. Symonds, 36 Maine, 128, 132 (1853). See
Goddard v. The State, 12 Conn. 448, 452 (1838). In State v. Cox, 3 English (Ark.)
436, 442, the words "legally convoked " are appended to the definition in the text.
Where an indictment, upon which witnesses had been examined, was returned by the
grand jury "a true bill," and quashed because it did not sufficiently charge the offence
intended, and thereupon a new bill for the offence was sent and returned into court "a
true bill," without a re-examination of the witnesses upon this bill; held, that it should be
quashed. State v. Ivey, 100 N. C. 539, 541 ( 1888). The grand jury is deemed to be an in
forming and accusing body, rather than a judicial tribunal. A plea in abatement to an
indictment will not be sustained on the ground that one of the grand jurors by whom it
was found, being otherwise competent aud qualified to serve, had before the meeting of the
grand jury made a personal investigation into the guilt of the accused, and had secreted
himself in a room with an officer for the purpose of listening to declarations and admis
sions made by the accused concerning the crime, and had heard such declarations and
admissions, and bad listened to statements of officers to the effect that the accused was
guilty, and had thereupon formed an opinion and believed him to be guilty before and
at the time of the investigation by the grand jury. Commonwealth v. Woodward, 157
Mass. 516, 517 ( 1893). An indictment need not be certified by the foreman of the grand
jury to be " a true bill," and the omission of these words is not a cause for an arrest of
judgment. State v. Freeman, 13 N. H. 488, 489 (1843). It is not a valid objection to
an indictment, properly returned, endorsed and filed, that the fact of its return is not
recited on the minutes of the court. Mose v. The State, 35 Ala. 421, 425, 426 (i860).
The provision of the Indiana code requiring that every indictment must be signed by the
prosecuting attorney is satisfied if the attorney sign his surname in full and his Christian
name by its initials. Vanderkarr v. The State. 51 Ind. 91, 93 (1875). An information
is not an equivalent for an indictment within Rev. St. of U. S- k 5278, requiring the
surrender of a fugitive from justice on demand from another state and production of
an indictment or affidavit, made before a magistrate, charging the person demanded with
a crime. Ex parte Hart, 63 Fed. Rep. 249, 259 (1894), reversing 59 Fed. 894.
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session of the peace, and every commission of oyer and terminer, and of gen
eral gaol-delivery, twenty-four good and lawful men of the county, some out
of every hundred, to inquire, present, do, and execute all those things which
on the part of our lord the king shall then and there be commanded them.
(d) They ought to be freeholders, but to what amount is uncertain ;(e) (9)
which seems to be casus omissus, (10) and as proper to be supplied by the
legislature as the qualifications of the petit jury, which were formerly
equally vague and uncertain, but are now settled by several acts of parlia
ment. However they are usually gentlemen of the best figure in the county.
As many as appear upon this panel are sworn upon the grand jury to the
amount of twelve at the least, and not more than twenty-three; that twelve
may be a majority. (11) Which number, as well as the constitution itself,
we find exactly described so early as the laws of king Ethelred.(/)
" Exeant seniores duodecim thani, et presfedus cum eis, et jurent super sanctuarium quod eis in manus datur, quod nolint ullum innocentem accusare, nec
aliqucm noxium celare." (12) In the time of king Richard the First (accord
ing to Hoveden) the process of electing the grand jury ordained by that
prince was as follows: four knights were to be taken from the county at
large, who chose two more out of every hundred; which two associated to
themselves ten other principal freemen, and those twelve were to answer
concerning all particulars relating to their own district. This number
was probably *found too large and inconvenient; but the traces of this P303
institution still remain in that some of the jury must be summoned out
of every hundred. This grand jury are previously instructed in the articles of
their inquiry by a charge from the judge who presides upon the bench.
They then withdraw, to sit and receive indictments, which are preferred to
them in the name of the king, but at the suit of any private prosecutor;
and they are only to hear evidence on behalf of the prosecution: for the
(d) 2 Hal. P. C. 154.
(/) Wllk. LL. Ang. Sax. 117.
(e) Ibid. 155.
(9) It is not now essential that such person be freeholders. Russel & R. 177. A juror
must be either a freeholder or a householder. Byrd v. The State, 1 Howard (Miss.) 163,
177 (1835)(10) [An omitted case.]
( 1 1 ) A grand jury composed of only twelve men is sufficient, if all concur in finding an
indictment or presentment. Pybos v. The State, 3 Humphrey (Tenn.) 49, 50 (1842).
" The usual practice is to summon twenty-three; and there is a propriety in it, result
ing from the known fact that there is more safety in large than in small bodies of men,
and less probability of hatred and ill-will infusing their pernicious influence into public
prosecutions. A few men may feel a disposition to hunt down a victim, when a greater
number would not engage in the disreputable business. Impartial, intelligent, discreet,
respectable men, good and upright citizens, and ' gentlemen of the best figure in the
county ' should always be returned as jurors, because the vast authority which attached
to them in that capacity ought not, and indeed cannot, be intrusted to those who are
ignorant, corrupt, or incompetent, without the utmost danger to life, liberty, and pro
perty." Ex parte Chittenden, 6 Fed. Cases, 822 (1832).
The constitution of Texas provides that a grand jury shall consist of twelve men; but
nine members shall be a quorum to transact business and present bills. An indictment
found by a jury of thirteen men is illegal and void. Rainey v. The, State, 19 Tex. App.
479, 482 etseq. (1885).
In North Carolina, where the statute provides that eighteen men shall constitue a
grand jury, an indictment found by only twelve of them is valid. State v. Davis, 2
Iredell (N. C.) 153, 158 (1841).
The Vermont statute requires eighteen men to be summoned, impaneled, and sworn as
grand jurors; and that twelve of them may find a bill. Though one juror was taken ill
and was absent when an indictment was found, the indictment was valid, it being found
by twelve jurors. State v. Brainerd, 56 Vt. 532, 535 (1S84).
(12) [" Let twelve elder freemen, and the foreman with them, retire and swear upon
the Holy Book which is gn-en into their hands that they will not accuse any innocent
person, nor screen any criminal."]
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finding of an indictment is only in the nature of an inquiry or accusation,
which is afterwards to be tried and determined; and the grand jury are only
to inquire upon their oaths whether there be sufficient cause to call upon the
party to answer it. A grand jury, however, ought to be thoroughly per
suaded of the truth of an indictment so far as their evidence goes, and not
to rest satisfied merely with remote probabilities, (13) a doctrine that might
be applied to very oppressive purposes, {g)
The grand jury are sworn to inquire only for the body of the county, pro
corpore comifatus; and therefore they cannot regularly inquire of a fact done
out of that county for which they are sworn, unless particularly enabled by
an act of parliament. (14) And to so high a nicety was this matter anciently
carried, that where a man was wounded in one county and died in another,
the offender was at common law indictable in neither, because no complete
act of felony was done in any one of them; but, by statute 2 & 3 Edw. VI.
c. 24, he is now indictable in the county where the party died. (15) And,
by statute 2 Geo. II. c. 21, if the stroke or poisoning be in England, and
the death upon the sea or out of England, or vice versa,(\6) the offenders
and their accessaries may be indicted in the county where either the death,
poisoning, or stroke shall happen. (17) And so in some other cases;
as, particularly, where treason is committed out of the realm, it may be
inquired of in any county within the realm, as the king shall direct, in pur
suance of statutes 26 Hen. VIII. c. 13, 33 Hen. VIII. c. 23, 35 Hen. VIII. c.
2, and 5 & 6 Edw. VI. c. 11. And counterfeiters, washers, or min♦304] ishers *of the current coin, together with all manner of felons and
their accessaries, may, by statute 26 Hen. VIII. c. 6, (confirmed and
explained by 34 & 35 Hen. VIII. c. 26, §§ 75, 76,) be indicted and tried for
those offences, if committed in any part (h) of Wales, before the justices of
gaol-delivery and of the peace in the next adjoining county of England,
where the king's writ runneth: that is, at present in the county of Hertford
or Salop, and not, as it would seem, in the county of Chester or Monmouth;
the one being a county palatine where the king's writ did not run, and the
other a part of Wales, in 26 Hen. VIII. (0 Murders, also, whether com
mitted in England or in foreign parts, (k) may, by virtue of the statute 33
Hen. VIII. c. 23, be inquired of and tried by the king's special commission
in any shire or place in the kingdom. By statute 10 & 11 W. III. c. 25, all
robberies and other capital crimes committed in Newfoundland may be in
quired of and tried in any county in England. Offences against the black
<7) State Trlftls, It. 183.
(*) Ely's case, at the Old Bailey, Dec. 1720.
M Stra. 533. 3 Mod. 134.
Ruuche's case, Dec. 1775.
[i) See Hardr. 66.
(13) " The court will not inquire into the character of the testimony which has influ
enced the grand jury in finding an indictment, with a view to quashing the indictment.
. . . When it is said by Blackstone that the grand jury should not rest satisfied with
probabilities, but require the best evidence in their power, this is plainly only matter
of advice to the jury." State v. Boyd, 2 Hill (S. C. ) 6 ( 1834).
(14) In Nebraska it was held that a crime committed in an unorganized county maybe
inquired into and tried in the court of such other county in the same district as may be
designated by the district judge. The statute to this effect is constitutional. Dodge v.
The People, 4 Neb. 220. 226 (1876).
(15) By stat. 7 Geo. IV. c. 64, this statute was repealed; and it is enacted by s. 12 that
when any felony or misdemeanor shall be begun in one county and completed in another,
or shall be committed on the boundary or boundaries of two or more counties, or within
five hundred yards thereof, it may be tried and punished in either. —STEWART.
An indictment which does not name the venue is invalid. State v. Warren, 14 Tex.
406, 408 (1855).
16) [Conversely.]
17) See this doctrine affirmed in Commonwealth v. Macloon, 101 Mass. 14 et seq.
(1869). McNeely ex parte, 36 W. Va. 84, 87 (1892).
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act, 9 Geo. I. c. 22, may be inquired of and tried in any county of England,
at the option of the prosecutor. (/) So felonies in destroying turnpikes or
works upon navigable rivers, erected by authority of parliament, may, by
statutes 8 Geo. II. c. 20 and 1 3 Geo. III. c. 84, be inquired of and tried in
any adjacent county. By statute 26 Geo. II. c. 19, plundering or stealing
from any vessel in distress or wrecked, or breaking any ship contrary to 12
Anne, st. 2, c. i8,(*») may be prosecuted either in the county next adjoin
ing; and if committed in Wales; then the next adjoining English county: by
which is understood to be meant such English county as, by the statute 26
Hen. VIII. above mentioned, had before a concurrent jurisdiction with the
great sessions of felonies committed in Wales. («) Felonies committed
out of the realm, in burning or destroying the king's ships, *inaga- [*305
zines, or stores, may, by statute 12 Geo. III. c. 24, be inquired of and
tried in any county of England, or in the place where the offence is com
mitted. By statute 13 Geo. III. c. 63, misdemeanors committed in India
may be tried upon informations or indictments in the court of king's bench
in England ; and a mode is marked out for examining witnesses by commis
sion, and transmitting their depositions to the court. But, in general, all
offences must be inquired into as well as tried in the county where the fact is
committed. Yet, if larceny be committed in one county and the goods carried
into another, the offender may be indicted in either, for the offence is complete
in both;(o)(i8) or he may be indicted in England for larceny in Scotland
and carrying the goods with him into England; or vice versa/(19) or for re
ceiving in one part of the united kingdom goods that have been stolen in
another. ( p) But for robbery, burglary, and the like, he can only be indicted
where the fact was actually committed; for though the carrying away and
keeping of the goods is a continuation of the original taking, and is there
fore larceny in the second county, yet it is not a robbery or burglary in that
jurisdiction. And if a person be indicted in one county for larceny of goods
originally taken in another, and be thereof convicted or stands mute, he
shall not be admitted to his clergy, provided the original taking be attended
with such circumstances as would have ousted him of his clergy by virtue
of any statute made previous to the year 1691.(^X20)
(0 So held by all the Judges, H. 11 Geo. III. In the was moved in arrest of judgment that Chester, and
case of Richard Mortis, on a case referred from the not Salop, was the next adjoining English county ;
but all the judges (in Mich. 15 Geo. III.) held the
Old Bailey.
prosecution to be regular.
(m) See page 245.
(«) At Shrewsbury Summer Assizes, 1774, Parry
(o) 1 Hal. P. C. 507.
and Roberts were convicted of plundering a vessel
(p) Stat. 13 Geo. III. c. 31.
which was wrecked on the coast of Anglesey. It
\q) Slat. 25 Hen. VIII. c S. 3 W. and M. c. 9.
(18) The criminal law of Indiana being statutory, the common law doctrine that larceny
is a continuing act does not maintain in that state. Therefore, one who steals goods in
another state and brings them into Indiana cannot be indicted for larceny in the latter
state. The thief, however, may be arrested and returned to the proper jurisdiction for
punishment. Beal v. The State, 15 Ind. 378, 379 (i860). Contra see Commonwealth v.
Macloon, 101 Mass. I, 6 (1869).
If a county is divided, and a portion of its territory goes into the formation of a new
county, a cnminal act done before the division, within the ceded territory, can be prose
cuted only within the new county. State v. Donaldson, 3 Heiskell (Tenn.) 48, 52, 53
(1870).
(19) [Conversely.]
(20) The law respecting venue in criminal prosecutions is now as follows:
Where murder or manslaughter be committed on land out of the united kingdom,
whether within the queen's dominions or without, and whether or not the person killed
were a subject of her majesty, every offence committed by any such subject, whether the
offence shall amount to murder or manslaughter or of being accessary to such offence,
may be dealt with, etc., and punished in any county or place in England or Ireland,
where the offender may be apprehended or be in custody; provided, that these provisions
shall not prevent any person from being tried out of those countries for any such offence
committed thereout; and by sec. 10: where any person being feloniously stricken,
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When the grand jury have heard the evidence, if they think it a groundless
accusation, they used formerly to endorse on the back of the bill "ignora
mus," or, we know nothing of it; intimating that, though the facts might
possibly be true, that truth did not appear to them ; but now they assert in
English more absolutely "not a true bill," or (which is the better way)
"not found," and then the party is discharged without further answer. (21)
Soisoned, or otherwise hurt upon the sea or any place out of the countries named, shall
ie of such cause in those countries, or so suffering at any place in England or Ireland
shall die thereout, every offence committed in respect of any such case, whether the
offence shall amount to murder or manslaughter or of being accessary to either offence,
may be dealt with, etc., and punished in the county or place in those countries in the
same manner as if such offence had been committed* wholly within that county or place.
As to offences committed on the borders of counties. By 7 Geo. IV. c. 64, s. 12, where
any felony or misdemeanor shall be committed on the boundary or boundaries of two or
more counties, or within five hundred yards thereof, or shall be begun in one county and
completed in another, every such felony or misdemeanor niRy be tried and punished in
any of the said counties in the same manner as if it had been actually and wholly com
mitted therein.
As to offences committed on persons or property in coaches or vessels. By 7 Geo. IV.
c. 64, s. 13, where any felony or misdemeanor shall be committed on any person, or on
or in respect of any property in or upon any coach, wagon, cart, or other carriage what
ever, employed in any journey, or on board any vessel whatever employed on any voyage
upon any inland navigation, such felony or misdemeanor may be tried and punished in
any county through any part whereof such coach, etc., or vessel shall have passed in the
course of the journey or voyage during which such felony or misdemeanor shall have
been committed, in the same manner as if it had been actually committed in such county;
and where any part of any highway or navigation shall constitute the boundary of any
two counties, such felony or misdemeanor may be tried and punished in either of the said
counties through, or adjoining to, or by the boundary of any part whereof such coach,
etc., or vessel shall have passed in the course of the journey or voyage during which such
felony or misdemeanor shall have been committed, in the same manner as if it had been
actually committed in such county.
As to larceny generally. By the Larceny Act, (7 & 8 Geo. IV. c. 29, s. 76,) (Now
superseded by stat. 24 and 25 Vict. c. 96, \ 14,) if any person, having feloniously taken
any property in any one part of the United Kingdom, shall afterwards have it in his
possession in any other part, he may be indicted for larceny in that part where he shall
so have such property in his possession, as if he had actually stolen it there; and if any
person having knowingly received, in any one part of the United Kingdom, any stolen
property which shall have been stolen in any other part, he may be indicted for such
offence in that part where he shall so receive such property, as if it had been originally
stolen in that part.
As to accessaries. By stat. 24 & 25 Vict. c. 94, ? I, accessaries either before or after the
fact may be tried in anv court that has jurisdiction to try the principal offender.
As to treasons. See Chit. C. L. 188, stat. 7 & 8 Wm. III. c. 3, and subsequent statutes.
An indictment for bigamy may, by 9 Geo. IV. c. 31, s. 22 (Now superseded by stat. 24 &
25 Vict c. 100, ? 57), be tried iii the county where the offender is apprehended or is in
custody, the same as if the offence had been actually committed there; (provided the
second marriage occurred in England or Ireland).
In an indictment for a libel the venue must be laid in the county where the publication
took place.
Indictments for offences against the customs and excise may be tried in any county of
England. (See 39 & 40 Vict. c. 36, ? 258.)
Offences committed in a county of a city or town may be tried in the county at large.
See 38 Geo. III. c. 52; 51 Geo. III. c. 100; 60 Geo. III. c. 4; I Geo. IV. c. 4. (See 14 &
15 Vict. c. 100, \ 23.) If the indictment states the felony to have been committed in the
county at large, and it was committed in the county of a city or town, this is bad. Rex
v. Mellor, R. & R. C. C. 144. But if the offence be properly laid in the county of a
town, and the indictment is preferred in the county at large, it need not be averred that
that is the next adjoining county to the county of the town. Rex v. Goff, id. 179. The
26 Hen. VIII. c. 6, s. 6, which makes felonies in Wales triable in the next English
county, extends to felonies created since that statute. Rex v. Wyndham, id. 197.—
Chitty.
(21) The legal termination of a prosecution is sufficiently shown by the refusal of the
grand jury to find a bill. A suit for malicious prosecution may be brought after the
return "not a true bill" by the grand jury without waiting for the formal order of dis
charge by the court. Potter v. Casterline, 41 N. J. L. 22, 27 (1879).
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But a fresh bill may afterwards be preferred to a subsequent grand jury. (22)
If they are satisfied of the truth of the accusation, they then
^endorse upon it "a true bill," anciently " billa vera." (23) The [*3o6
indictment is then said to be found, and the party stands indicted.
But to find a bill there must at least twelve of the jury agree; for so tender is
the law of England of the lives of the subjects, that no man can be convicted
at the suit of the king of any capital offence, unless by the unanimous voice
of twenty-four of his equals and neighbors: that is, by twelve at least of the
grand jury, in the first place, assenting to the accusation, and afterwards by
the whole petit jury of twelve more finding him guilty upon his trial. But
if twelve of the grand jury assent, it is a good presentment, though some of
the rest disagree;(r) and the indictment, when so found, is publicly delivered
into court. (24)
(r) 2 Hal. P. C. 161.

(22) A bill of indictment returned "not a true bill" cannot be reconsidered by the
same grand jury, but a new bill may be sent. State v. Brown, 81 N. C. 568, 570 (1879).
Where a bill of indictment is "ignored," a new bill charging the defendant with the
same offence may be sent to the same grand jury, and the same and additional evidence
laid before them to support it State v. Harris, 91 N. C. 656, 658 (1884). "A refusal to
find a bill is equivalent to a finding under oath of the grand jurors that the evidence is
insufficient to warrant the charge. The defendant is therefore entitled to his discharge,
and no prosecuting officer has the right to treat such finding as void," and lay another
information before the grand jury. Richards v. State, 22 Neb. 145, 148 (1SS7). But
see Fitch v. The State, 2 Nott & McCord (S. C.) 558, 559, which holds that where the
grand jury returns " no bill," the accused person is not entitled, as a matter of course,
to a discharge from his recognizance, but the solicitor may prefer a new bill against him
without assigning any cause.
(23) The endorsement of the grand jury is a necessary part of an indictment. "A
copy which omits this indispensable part of the indictment is imperfect, and is not a
copy within the intendment of the act, which contemplates that the prisoner shall have
a true copy of the entire instrument. The prisoner does not waive his right to a true
copy of the indictment by pleading before a copy has been served upon him. State v.
Howell, 3 L. Ann. 50, 52 (1848). Tbe indictment must charge the prisoner with the
same offence as that laid in the bill. Sharff v. Commonwealth, 2 Binney (Pa.) 514, 519
(1810). Indictments found by the grand jury should be signed by the foreman, and be
thus returned into court, in the presence of the jury. Where an indictment was returned
into court, but the signature of the foreman was by accident omitted, it was held, that it
could not be afterwards affixed by the foreman, or amended, except on recommitment to
the jury. State v. Squire, 10 N. H. 558. 560 (1840). "When a written accusation is
properly indorsed and returned by the grand jury into court, it becomes a valid indict
ment; and the obligation of the accused to answer is not destroyed by the clerical
omission of a recital upon the minutes, of the fact of the return." Mose v. The State,
35 Ala. 420, 425, 426 (i860). The practice for the foreman to sign his name to the
finding of the grand jury, though useful and proper, does not seem to be essential. It is
the grand jury's returning the bill into court, and their publicly rendering their verdict
on it, in the form "a true bill." and that being recorded or filed among the records of
the court, that makes it effectual. State v. Calhoon, 1 Dev. & Bat. Law (N. C.) 374, 376
f 1835) . It was also held in the above case that, if the foreman must put his name on the
bill, the variance in the manner of his spelling it, from that of the clerk's, is immaterial.
Although the failure of the foreman of a grand jury to certify under his hand an indict
ment to be a true bill is no cause for arrest of judgment after a trial and conviction, it is
ground for quashing the indictment before trial. State v. Burgess, 24 Mo. 381, ^foetseq.
ll857).
, ,
(24) "There is no necessity for the insertion upon the record of a special entry stating
the finding of the grand jury; it is sufficient if upon the record there is enough to show
a delivery of the indictment into court by the grand jury." Collins v. State, 13 Fla. 651,
659 (1870). It is not necessary that the entire panel of a grand jury be present when an
indictment is found, so long as twelve concur. State v. Ostrander, 18 Iowa, 435, 443
(1865). "It is error to put a defendant on trial on an indictment unless it is returned
into open court, and the only evidence of that fact must be found in the record of the
case." Gardner v. People, 20 111. 430, 433 (1858).
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Indictments must have a precise and sufficient certainty. (25)

[Book IV
By statute

(25) The following general rules as to the form of the indictment may be found useful.
The indictment must state the facts of the crime with as much certainty as the nature of
the case will admit. Cowp. 682. 5 T. R. 611-623. Therefore an indictment charging
the defendant with obtaining money by false pretences, without stating what were the
particular pretences, is insufficient. 3 T. R. 581. Ihe cases of indictment for being a
common scold or barretor, or for keeping a disorderly house, or for conspiracy, may be
considered as exceptions to the general rule. 2 T. R. 586. 1 T. R. 754. 2 B. & A. 205.
And an indictment for endeavoring to incite a soldier to commit an act of mutiny, or a
servant to rob his master, without stating the particular means adopted, may also be con
sidered as an exception. I B. & P. 180.
The indictment ought to be certain to every intent and without any intendment to the
contrary. Cro. EHz. 490. Cro. Jac. 20. But this strictness does not so far prevail as to
render an indictment invalid in consequence of the omission of a letter which does not
change the word into another of different signification, as undertood for understood, and
recevd for received, (1 Leach, 134, 145;) and if the sense be clear, nice objections ought
not to be regarded, (5 East, 259;) and in stating mere matter of inducement, not so
much certainty is required as in stating the offence itself. 1 Vent. 170. Com. Dig.
Indictment, G. The charge must be sufficiently explicit to support itself; for no latitude
of intention can be allowed to include any thing more than is expressed. 2 Burr. 1 127.
2 M. & S. 381. And every crime must appear on the face of the record with a scrupulous
certainty, (Cald. 187,) so that it may be understood by every one, alleging all the requi
sites that constitute the offence; and that every averment must be so stated that the
party accused may know the general nature of the crime of which he is accused, and
who the accusers are, whom he will be called upon to answer, (1 T. R. 69:) and as a
branch of this rule it is to be observed that in describing some crimes technical phrases
and expressions are required to be used to express the precise idea which the law enter
tains of the offence. See the instances in the text. The offence must be positively
charged, and not stated by way of recital: so that the words " that whereas " prefixed
will render it invalid. 2 Stra. 900, n. 1. 2 Lord Raytn. 1363. Stating an offence in the
disjunctive is bad. 2 Stra. 901, 200; and see further, "1 Chit. C. L. 2 ed. 236. Repugnancy
in a material matter may be fatal to the indictment. 5 East, 254. But though the
indictment must in all respects be certain, yet the introduction of averments altogether
superfluous and immaterial will seldom prejudice. For if the indictment can be sup
ported without the words which are bad, tliey may, on arrest of judgment, be rejected as
surplusage. 1 T. R. 322. 1 Leach, 474. 3 Stark. 26. And see further, as to repug
nancy and surplusage, I Chit. C. L. 2 ed. 332, 338, etc.
Presumptions of law need not be stated, (4 M. & S. 105. 2 Wils. 147;) neither need
facts of which the court will ex officio take notice. It is not necessary to state a conclu
sion of law resulting from the facts of a case: it suffices to state the facts and leave the
court to draw the inference. 2 Leach, 941. Neither is it necessary to state mere matter
of evidence which the prosecutor proposes to adduce, unless it alters the offence; for if
so, it would make the indictment as long as the evidence. 1 Stra. 139, 140. Forst.
194. 2 B. & A. 205. In general, all mailer'; of defence must come from the defendant,
and need not be anticipated or stated by, the prosecutor. 5 T. R. 84. 2 Leach, 580.
2 East, 19. And it is never necessary to negative all the exceptions, which by some
other statute than that which creates the offence, might render it legal; for these must
be shown by defendant for his own justification. 2 Burr. 1036. I Bla. Rep. 230.
Facts which lie more particularly within the defendant's than the prosecutor's knowl
edge need not be shown with more than a certainty to a common intent. 5 T. R. 607.
Hawk. b. 2, c. 25, s. 112. If notice be necessary to raise the duty which the defendant is
alleged to have broken, it should be averred; but where knowledge must be presumed,
and the event lies alike in the knowledge of all men, it is never necessary either to
state or prove it. 5 T. R. 621. If a request or demand is necessary to complete the
offence, it must be stated in the indictment. 8 East, 52, 53. 1 T. R. 316. Cald. 554.
Where an evil intent accompanying an act is necessary to constitute such act a crime, the
intent must be alleged in the indictment and proved. 2 Stark. 245. R. & R. C. C. 365.
I Hale, 561. 2 East, P. C. 514, 515. 2 R. & R. C. C. 317. Indictments must be in Eng
lish. 4 Geo. II. c. 26. 6 Geo. II. c. 6. But if any document in a foreign language, as
a libel, be necessarily introduced, it should be set out in the original tongue and then
translated, showing its applications. (6 T. R. 162. 7 Moore, I;) but it has been said to
be both needless and dangerous to translate it. r Saund. 242, n. 1. By the same acts,
statutes 4 Geo. II. c. 26, and 6 Geo. II. c. 14, all indictments must be in words at length;
and therefore no abbreviations can be admitted. 2 Hale, 170, n. g. Nor can any figures
be allowed in indictments, but all numbers must be expressed in words at length; but to
this rule there is an exception in case of forgery and threatening letters, when a fac
simile [Representation] of the instrument forged must be given in the indictment, a
Hale, 170, 146.
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1 Hen. V. c. 5, all indictments must set forth the Christian name, surname,
and addition of the state and degree, mystery, town, or place, and the county
of the offender; and all this to identify his person. (26) The time and place
are also to be ascertained by naming the day and township in which the fact
was committed; though a mistake in these points is in general not held to be
material, provided the time be laid previous to the finding of the indictment
and the place to be within the jurisdiction of the court, unless where the place
is laid not merely as a venue, but as part of the description of the fact. (5X27)
(«) 2 Hawk. P. C. 435.

As to the insertion of several counts in an indictment, see I Chit. C. L. 248 to 250; and
as to when part of a count may be found, id. 250 to 252. As to the joinder of several
offences, id. 253 to 256. As to variances, id. 2 ed. 293, 294. As to the amendment of
indictments, id. 297 to 298; and when an indictment may be quashed, id. 299 to 304.
As to the power of a court of equity to stay indictment, id. 2 ed. 304. As to when an
action, as well as an indictment, may be brought, see ante, [Before], 6. —Chitty.
By stat. 24 & 25 Vict. c. 96, J 41, a person on trial for robbery may be convicted of
assault, with intent to rob; by sec. 72 of the same act a conviction for larceny is proper
under an indictment for embezzlement; by sec. 88 it is provided that there shall be no
acquittal in an indictment for false pretence, if the offence amount to larceny; by sec. 6
of the stat. 24 & 25 Vict. c. 100, an indictment for murder or manslaughter need not set
forth the manner in which nor the meaus by which the death of the person then deceased
was caused. In some of the United States there are statutes containing provisions similar
to the one last stated. See State v. Morrisy, 70 Me. 401 (1879). Campbell v. Com., 84
Pa. 187 (1879). Williams v. State, 350, 175. Newcotnb v. State, 37 Miss. 383 (1859).
Sneed v. People, 38 Mich. 248 (1878). People v. King, 27 Cal. 507 (1865). An indict
ment charging the offence (maintaining a dam which was a nuisance) as having been
committed in Bangor, though in fact a portion of the dam was in the town of Eddington,
both in Penobscot county, was held good; the place being laid merely by way of venue,
and not constituting any part of the description of the offence. State v. Godfrey, 3 Fair
field (Me.) 361, 369 (1835). An indictment for an assault with intent to commit murder
in the first degree must set forth and describe the manner of the assault, as that it was
committed with a loaded gun, knife, or pistol, or other instrument capable of producing
death; that it was made deliberately on premeditation to commit murder in the first
degree. Bass v. The State, 6 Jere Baxter (Tenn.) 579, 591 (1872). An indictment
which charges a wilful, felonious assault of deliberately premeditated malice with a
revolver, and a beating and bruising then and there, which is also charged to be wilful,
felonious and of deliberately premeditated malice, followed by the infliction then and
there of a mortal wound, of which the deceased instantly died, charges murder in the
first degree. People v. Davis, 8 Utah, 412, 415 (1893).
(26) But, by stat. 7 Geo. IV. c. 64, s. 19, it was enacted that no indictment should be
abated by reason of any dilatory plea of misnomer, or of want of addition, or of the wrong
addition, of the party offering such plea; but the court, if satisfied by affidavit or other
wise of the truth of such plea, might cause the indictment to be amended. And the 14 &
15 Vict. c. 100, s. 24 provides that no indictment shall be held insufficient (inter alia)
[Among other things], by reason that any person mentioned in the indictment is desig
nated by a name or office or other descriptive appellation instead of his proper name, nor
for want of or imperfection in, the addition of any defendant. —Stewart.
(27) By 7 Geo. IV. c. 64, s. 20, "no judgment, upon any indictment or information,
for any felony or misdemeanor, whether after verdict or outlawry, or by confession,
default, or otherwise, shall be stayed or reversed for want of the averment of any matter
unnecessary to be proved; nor for the omission of the words 'as appears by the record,'
or 'with force and arms,' or 'against the peace;' nor for the insertion of the words
'against the form of the statute,' instead of 'against the form of the statutes,' or vice
versd; [The converse], nor for that any person or persons mentioned in the indictment or
information is or are designated by a name of office, or other descriptive appellation,
instead of his, her, or their proper name or names; nor for omitting to state the time at
which the offence was committed, in any case where time is not of the essence of the
offence; nor for stating the time imperfectly; nor for stating the offence to have been com
mitted on a day subsequent to the finding of the indictment or exhibiting the information,
or on an impossible day, or on a day that never happened ; nor for want of a proper or per
fect venue, where the court shall appear by the indictment or information to have had
jurisdiction over the offence." The objections enumerated in this clause are no longer
available, either in arrest ofjudgment or by writ of error, because it enacts that judgment
1 701
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But sometimes the time may be very material, where there is any situation in
point of time assigned for the prosecution of offenders, as by the statute 7
Will. III. c. 3, which enacts that no prosecution shall be had for any of the
treasons or misprisions therein mentioned, (except an assassination designed
or attempted on the person of the king,) unless the bill of indictment be
found within three years after the offence committed ;(l) and in case of mur
der, the time of the death must be laid within a year and a day after the
mortal stroke was given. The offence itself must also be set forth with clear
ness and certainty; and in some crimes particular words of art must be used,
which are so appropriated by the law to express the precise idea
*3°7] which it entertains of the *offence, that no other words, however
synonymous they may seem, are capable of doing it. (28) Thus, in
treason the facts must be laid to be done ' ' treasonably and against his alle
giance," anciently " proditorie et contra ligeanties sues dedititm," else the
indictment is void. In indictments for murder it is necessary to say that the
party indicted "murdered," not "killed," or "slew," the other; which, till
the late statute, was expressed in Latin by the word " murdravit." (u) In
all indictments for felonies the adverb "feloniously," "fc/onice," must be
used, (29) and for burglaries, also, " burglariter," or, in English, " burglar(f) Fart. 249.

(u) See book Ul page 321.

shall not be stayed, which applies to motions in arrest of judgment, or reversed, which
applies to writs of error. But it seems that any of these objections will still be available
on demurrer, where the prisoner prays judgment in his favor, and if his demurrer is
allowed, judgment is neither stayed nor reversed, but given in his favor. See further, on
this subject, Car. C. L. 46, et sea., [And the following], and the cases there cited.
If the name of a prisoner is unknown and he refuse to disclose it, an indictment against
him as a person whose name is to the jurors unknown, but who is personally brought
before the jurors by the keeper of the prison, will be sufficient. Rex v.
, R. & R. C.
C. 4S9. But an indictment against him as a person to the jurors unknown, without some
thing to ascertain whom the grand jury meant to designate, is insufficient. Id. ibid.—
Chitty.
But now also, by stat. 14 & 15 Vict. c. 100, s. 24, no indictment shall be held
insufficient for omitting to state the time at which the offence was committed in any
case where time is not of the essence of the offence, nor for stating the time imperfectly,
nor for stating the offence to have been committed on a day subsequent to the pend
ing of the indictment, or on an impossible day, or on a day that never happened. —
Stewart.
(28) In an indictment for perjury it is not necessary to state that the defendant did
falsely, corruptly, and wilfully swear, though those are the adverbs most commonly used
in an indictment for perjury. These words are not to be considered as appropriate terms
of art descriptive of the crime of perjury, in the same way as murdravit in an indictment
for murder, felonice in felony, etc. So long as the indictment shows that the oath was
wilfully false, it is sufficient, no set form of words being required. Respub. v. Newell, 3
Yeates (Pa.) 407, 417 (1802).
(29) An indictment for a common law felony should charge that the act was done
"feloniously " or " with a felonious intent." The use of no other words will supply the
omission of such an allegation. An indictment for murder failing to allege that the
killing was done " feloniously," a demurrer thereto should have been sustained. Kaelin
v. Commonwealth, 84 Ky. 354, 358 ( 1886I. An indictment which does not follow the
very words of the statute or expressly charge the very offence created upon the defend
ant, and which allows a latitude of intendment to include something more than is
charged is invalid, and no judgment could be passed upon it. State v. Gibbons. I
Southard (N. J.) 40, 51, 52 ( 1818). Although an indictment charge that the defendant
feloniously and wilfully and of his malice aforethought did strike the deceased, etc.,
giving him, etc., a mortal wound, etc., yet if it do not contain the technical allegation
that the defendant feloniously murdered the deceased, it is an indictment for manslaugh
ter only and not for murder—the word murder being a term of art which cannot be
supplied in an indictment by any other word. Dias v. State, 7 Blackford (Ind.) 20, 24
(1843). All technical exceptions to indictments which would be good at common law,
are unavailing under the Penal Code, provided the offence is charged in the terms and
1702

Chap. 23]

OF PUBLIC WRONGS.

307-308

iously:" and all these to ascertain the intent. In rapes the word " rapuil"
or " ravished " is necessary, and must not be expressed by any periphrasis,
in order to render the crime certain. So in larcenies, also, the words "felonice cepit et asportavit, feloniously took and carried away," are necessary to
every indictment, for these only can express the very offence. Also, in
indictments for murder, the length and depth of the wound should in general
be expressed, in order that it may appear to the court to have been of a mor
tal nature; but if it goes through the body, then its dimensions are imma
terial, for that is apparently sufficient to have been the cause of the death.
Also, where a limb or the like is absolutely cut off, there such description is
impossible, (y) Lastly, in indictments the value of the thing which is the
subject or instrument of the offence must sometimes be expressed. In indict
ments for larcenies this is necessary, that it may appear whether it be grand
or petit larceny, and whether entitled or not to the benefit of clergy 5(30) in
homicide of all sorts it is necessary, as the weapon with which it is committed
is forfeited to the king as a deodand.(3i)
The remaining methods of prosecution are, without any previous finding
by a jury, to fix the authoritative stamp of verisimilitude upon the accusa
tion. One of these, by the common law, was when a thief was taken with
the mainor; that is, with the thing stolen upon him in vianu.(2>2) F°r he
might, when so detected flagrante delicto, (33) be brought into court,
arraigned and tried without indictment; as, by the ^Danish law, he [*3o8
might be taken and hanged upon the spot, without accusation or
trial, (w) But this proceeding was taken away by several statues in the reign
of Edward the Third, (x) though in Scotland a similar process remains to
this day.(_y) So that the only species of proceeding at the suit of the king,
fti) 5 Rep. 122.
(x) 2 Hal. P. C. 14.
(in) Stiemhook, dejure Sucon. 1. 3, c. 5.
(y) Lord Kaims, 1. 331.
language of the code, or so plainly that the nature of the offence may be easily under
stood by the jury. Studstill v. State, 7 Ga. 2, 16, 18 (1849).
(30) There are some recent enactments, respecting indictments for larceny, which it
seems important to notice here. By 7 Geo. IV. c. 64, s. 14, " to remove the difficulty of
stating the names of all the owners of property in the case of partners and other joint
owners," the property of partners may be laid in any one partner by name, and another,
or others. By s. 15, property belonging to counties, etc., may be laid in the inhabitants
without naming them. By s. 16, property ordered for the use of the poor of parishes,
etc., may be laid in the overseers without naming them; and materials, etc., for repair
ing highways may be laid to be the property of the surveyor without naming him. By
s. 17, property of turnpike-trustees may be laid in the trustees without naming them.
And by s. 18, property under commissioners of sewers may be laid in the commissioners
without naming them. By 7 & 8 Geo. IV. c. 29, s. 21, in indictments for stealing records,
etc., it is unnecessary to allege either that the article is the property of any person, or that
it is of any value. By s. 22, a similar provision is made respecting wills. By s. 44, where
the materials therein enumerated are fixed in any square, street, or other like place, it
is unnecessary to allege them to be the property of any person. And by s. 46, in indict
ments against tenants and lodgers for stealing property from houses or apartments let to
them, the property may be laid either in the owner or person letting to hire. For
the cases bearing upon this subject, see Car. C. L. 25, et sea. [And the following]: Col.
Crim. Stat. 329; and see a full and able summary of the law of larceny, id. 325, 343.—
Chitty. Stat. 24 & 25 Vict. c. 96, 30, 29, 74 and 31 respectively contain provisions
almost identical with those of the sections of this last statute.
(31 ) It is to be observed that, by stat. 1 1 & 12 Vict. c. 46, any court of oyer and terminer
and general gaol-delivery (extended to courts of quarter sessions by 12 & 13 Vict. c. 45)
may cause the indictment or information for any offence whatever, in case of any vari
ance between any matter in writing or in print produced in evidence, and the recital or
setting forth thereof upon the record, to be forthwith amended, and thereupon the trial
shall proceed as if no such variance had appeared. Still further powers of amendment
in matters of variance are conferred by stat. 14 & 15 Vict. c. 100, s. I. —ST2WART.
(32) [In hand.]
(33) [In open crime.]
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without a previous indictment or presentment by a grand jury, now seems to
be that of information.
III. Informations are of two sorts: first, those which are partly at the suit
of the king, and partly at that of a subject; and secondly, such as are only in
the name of the king. The former are usually brought upon penal statutes,
which inflict a penalty upon conviction of the offender, one part to the use
of the king, and another to the use of the informer, and are a sort of qni
tarn actions, (the nature of which was explained in a former book,) (2) only
carried on by a criminal instead of a civil process, (34) upon which I shall
therefore only observe that, by the statute 31 Eliz. c. 5, no prosecution upon
any penal statute, the suit and benefit whereof are limited in part to the king
and in part to the prosecutor, can be brought by any common informer after
one year is expired since the commission of the offence; nor on behalf of the
crown after the lapse of two years longer; nor, where the forfeiture is origi
nally given only to the king, can such prosecution be had after the expiration
of two years from the commission of the offence. (35)
The informations that are exhibited in the name of the king alone are
also of two kinds: first, those which are truly and properly his own suits,
and filed ex officio, (36) by his own immediate officer, the attorney-general;
secondly, those in which, though the king is the nominal prosecutor, yet
it is at the relation of some private person or common informer; and they
are filed by the king's coroner and attorney in the court of king's bench,
usually called the master of the crown-office, who is for this purpose the
standing officer of the public. (37) The objects of the king's own prosecu
tions, filed ex officio by his own attorney-general, are properly such
♦309] *enormous misdemeanors as peculiarly tend to disturb or endanger
his government, or to molest or affront him in the regular discharge
of his royal functions. For offences so high and dangerous, in the punish
ment or prevention of which a moment's delay would be fatal, the law has
given to the crown the power of an immediate prosecution, without waiting
for any previous application to any other tribunal ;(38) which power, thus
necessary not only to the ease and safety but even to the very existence of the
(z) See book ill. page 162.

(34) See State v. Bruce, 3 Brevard (S. C.) '264, 272 (1812). A bastardy proceeding is
strictly an information, accompanied with all the distinguishing forms and incidents of
a criminal proceeding. Hinman v. Taylor, 2 Conn. 357,366(1817).
By the common law every act contra bonos mores [Against good morals] is an indict
able offence; but no such mass of undefined offences exists In Louisiana. Nothing is
punishable here which is not made an offence, and the punishment denounced by legisla
tive authority; but whatever constitutes an offence against the public by act of the legis
lature .may be prosecuted by indictment, unless a different mode of proceeding be
expressly provided for. State v. Williams, 7 Robinson (La.) 252, 311 (1844).
The act of December, 1866, dispensing with the presentment of a grand jury in crimi
nal cases in the district court, and providing for proceeding by information, is constitu
tional. State v. Starling, 15 S. C. (Richardson) 120, 124 et seq. (1867).
(35) This statute is so far repealed, by the 1 1 &. 12 Vict. c. 43, s. 36, that where no time is
specially limited for laying any such information in the act of parliament relating to each
particular case, the information (if it be for an offence punishable by justices upon sum
mary conviction) must be laid within six calendar months from the time when the matter
of such information arose.—Stewart.
(36) [Officially]. In Montana the new state constitution provided for informations or
indictments by a grand jury of seven men. It was held not to be ex postfacto [After
the fact] or unconstitutional to submit the case of a prisoner, who was accused of murder
while the territorial government existed, to the small grand jury established by the new
constitution. State v. Ah Jim, 9 Mont. 167, 171 et seq. (1890).
(37) Goddard v. The State, 12 Conn. 448, 452 (1838).
(38) State v. Concord and Boscowen, 12 N. H. 295, 297 (1840).
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executive magistrate, was originally reserved in the great plan of the Eng
lish constitution, wherein provision is wisely made for the due preservation
of all its parts. The objects of the other species of informations, filed by the
master of the crown -offipe upon the complaint or relation of a private sub
ject, are any gross and notorious misdemeanors, riots, batteries, libels, and
other immoralities of an atrocious kind, (a) not peculiarly tending to disturb
the government, (for those are left to the care of the attorney-general,) but
which, on account of their magnitude or pernicious example, deserve the
most public animadversion. (39) And when an information is filed, either
thus, or by the attorney-general ex officio, it must be tried by a petit jury of
the county where the offence arises; after which, if the defendant be found
guilty, the court must be resorted to for his punishment. (40)
There can be no doubt but that this mode of prosecution by information
(or suggestion) filed on record by the king's attorney -general, or by his
coroner or master of the crown-office, in the court of king's bench, is as
ancient as the common law itself. (b) For, as the king was bound to prosecute,
or at least to lend the sanction of his name to a prosecutor, whenever the
(a) 2 Hawk. P. C. 260.

(6) 1 Show. 118.

(39) And see further, as to for what causes the court will grant this information, 1 Chitt.
C. L. 2 ed. 849 to 856. The court will always take into consideration the whole of the
circumstances of the charge before they lend their sanction to this extraordinary mode of
prosecution. They will observe the time of making the application, and whether a long
interval has elapsed since the injury, and to what cause it may be fairly ascribed; also the
evidence on which the charge is founded, and weigh the probabilities which it seems to
offer. They will also examine the character and motives of the applicant, —at least his
share in the matter before them; and they will look forward to the consequences of the
measure they are requested to grant, in the peculiar situation of the defendant. 1 Bla.
Rep. 542. In applications of this nature for libels, the applicant must, unless the charge
be general, show his innocence of the matter imputed to him. See Doug. 284, 387, 588.
I Burr. 402. 6 T. R. 294. 4 id. 285. 5 B. & A. 595. 1 T). & R. 197. 2 Chitt. Rep. 163.
In applications against magistrates, the applicant must directly impute corrupt motives
for the misconduct complained of. 3 B. & A. 432. —Chitty.
Upon application for leave to file a criminal information in respect of a libel upon a
deceased foreign nobleman, made by his representative who was not resident in England:
Held that the court, in the exercise of its discretion, must reject the application, for the
rule to be collected from the modern decisions is that a criminal information for libel can
only be granted at the suit of persons who are in some public office or position, and not
at the suit of private persons. Queen v. Labouchere, L. R. 12, Q. B. Div. 320, 330
(1884).
(40) If an information or an indictment for a misdemeanor removed into the court of
King's Bench by certiorari [To be certified of ], be not of such importance as to be tried
at the bar of the court, it is sent down by writ of nisi pritis into the county where the
crime is charged to have been committed, and is there tried by a common or special jury,
like a record in a civil action; and if the defendant is found guilty he must afterwards
receive judgment from the King's Bench. But where an indictment for treason or felony
is removed by certiorari, the law upon the subject will be found fully stated by lord Hale
in the two following sections. 2 P. C. 41.
" As to an indictment of felony or treason removed out of the county by certiorari, and
the party pleading, the record is sent down by nisi prius to be tried. The judges of nisi
prius may upon that record proceed to trial and judgment and execution, as if they were
justices of gaol-deliver)', by virtue of the statute of 14 Hen. VI. cap. 1.
" But if there were any question upon that statute, yet the statute of 6 Hen. VIII. cap.
6, which extends to all justices and commissioners, as well of those of gaol-delivery and
of the peace, enables the court of King's Bench to send to them the very record itself,
and by a special writ or mandate to command them to proceed to trial and judgment,
upon such issue joined, as they may command the justices before whom the indictment
was taken to proceed to hear and determine the same as if no such issue were joined."
See Sir Myles Stapleton's case, Raym. 376.
If the treason of felony is to be tried at nisi prius under the 14 Hen. VI. c. 1, then the
court sends a transcript of the record, and not the record itself. 2 Hal. P. C 3. 4 Co.
74.—Christian.
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grand jury informed him upon their oaths that there was a sufficient ground
for instituting a criminal suit, so when these his immediate officers were
otherwise sufficiently assured that a man had committed a gross misdemeanor,
either personally against the king or his government, or against the public
peace and good order, they were at liberty, without waiting for any further
intelligence, to convey that information to the court of king's bench
♦310] by a *suggestion on record, and to carry on the prosecution in his
majesty's name. But these informations (of every kind) are confined
by the constitutional law to mere misdemeanors only; for, whenever any
capital offence is charged, the same law requires that the accusation be war
ranted by the oath of twelve men before the party shall be put to answer it.
And as to those offences in which informations were allowed as well as indict
ments, so long as they were confined to this high and respectable jurisdiction
and were carried on in a legal and regular course in his majesty's court of
king's bench, the subject had no reason to complain. The same notice was
given, the same process was issued, the same pleas were allowed, the same
trial by jury was had, the same judgment was given, by the same judges, as
if the prosecution had originally been by indictment. (41) But when the
statute 3 Hen. VII. c. 1 had extended the jurisdiction of the court of starchamber, the members of which were the sole judges of the law, the fact,
and the penalty, and when the statute 11 Hen. VII. c. 3 had permitted in
formations to be brought by any informer, upon any penal statute not ex
tending to life or member, at the assizes or before the justices of the peace,
who were to hear and determine the same according to their own discretion,
then it was that the legal and orderly jurisdiction of the court of king's bench
fell into disuse and oblivion, and Empson and Dudley, (the wicked instru
ments of king Henry VII.,) by hunting out obsolete penalties, and this
tyrannical mode of prosecution, with other oppressive devices, (c) continually
harassed the subject and shamefully enriched the crown. The latter of
these acts was soon indeed repealed, by statute 1 Hen. VIII. c. 6; but the
court of starchamber continued in high vigor, and daily increasing its
authority, for more than a century longer, till finally abolished by statute 16
Car. I. c. 10.
Upon this dissolution, the old common-law(rf) authority of the court of
king's bench as the custos morum^-2) of the nation, being found necessary to
reside somewhere, for the peace and good government of the king♦311] dom, was again revived in *practice. (e) And it is observable that
in the same act of parliament which abolished the court of starchamber, a conviction by information is expressly reckoned up as one of the
legal modes of conviction of such persons as should offend a third time
against the provisions of that statute. (/) It is true Sir Matthew Hale, who
(c) 1 And. 167.
mation, page 187, edit. 1657. 2 Sid. 71. 1 8id. 152.
id) 5 Mod. 464.
( f) Stat. 16 Car. I. c. 10, i 6.
(e) Styl. Rep. 217, 245. Styl. Pract.Reg. tit. Infor
(41) The words "due process of law" in the fourteenth amendment of the U. S. Con
stitution do not necessarily require an indictment by a grand jury in a prosecution by a
state for murder. So a conviction for murder in the first degree and a sentence of death,
upon an information after examination and commitment by a magistrate, without indict
ment by a grand jury, is not illegal by virtue of the fourteenth amendment. Hurtado v.
California, no U. S. 516, 538 (1884).
Where, subsequent to arrest and bail under an information, the grand jury takes cog
nizance and returns an indictment for the same transaction, and judgment is rendered
upon the indictment, the defendant is not liable for the costs made under the informa
tion, as the proceeding by information does not merge into the indictment so as to carry
the costs of the former into the latter. Jones v. The State, 9 Indiana Appeals (Moon)
636, 645 (1893). See State v. Gleason, 12 Florida, 190, 218 (1868). Clepper v. State, 4
Tex. 242, 247 (1849).
(42) [Keeper of the morals.]
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presided in this court soon after the time of such revival, is said(^-) to have
been no friend to this method of prosecution; and, if so, the reason of such
his dislike was probably the ill use which the master of the crown-office then
made of his authority by permitting the subject to be harassed with vexatious
informations, whenever applied to by any malicious or revengeful prosecutor,
rather than his doubt of their legality or propriety upon urgent occasions. (A)
For the power of filing informations, without any control, then resided in the
breast of the master; and, being filed in the name of the king, they subjected
the prosecutor to no costs, though on trial they proved to be groundless.
This oppressive use of them, in the times preceding the revolution, occasioned
a struggle, soon after the accession of king William, (») to procure a declara
tion of their illegality by the judgment of the court of king's bench. But
Sir John Holt, who then presided there, and all the judges, were clearly of
opinion that this proceeding was grounded on the common law and could not
be then impeached. And in a few years afterwards a more temperate
remedy was applied in parliament by statute 4 & 5 W. and M. c. 18, which
enacts that the clerk of the crown shall not file any information without ex
press direction from the court of king's bench, and that every prosecutor,
permitted to promote such information, shall give security by a recognizance
of twenty pounds (which now seems to be too small a sum) to prosecute the
same with effect, and to pay costs to the defendant in case he be acquitted
thereon, unless the judge, who tried the information, shall certify there wa&
reasonable cause for filing it; and, at all events, to pay costs, unless
*the information shall be tried within a year after issue joined. But [*3i2
there is a proviso in this act that it shall not extend to any other in
formations than those which are exhibited by the master of the crown-office:
and, consequently, informations at the king's own suit, filed by his attorneygeneral, are no way restrained thereby.
There is one species of informations still further regulated by statute 9
Anne, c. 20, viz., those in the nature of a writ of quo warranto7(43) which
was shown, in the preceding book,(£) to be a remedy given to the crown
against such as had usurped or intruded into any office or franchise. The
modern information tends to the same purpose as the ancient writ, being
generally made use of to try the civil rights of such franchises; though it is
commenced in the same manner as other informations are, by leave of the
court or at the will of the attorney-general, being properly a criminal
prosecution, in order to fine the defendant for his usurpation as well as to
oust him from his office, yet usually considered at present as merely a civil
proceeding. (44)
(<7) 5 Mod. S«0.

86. IShow. 106.

(43) [By what warrant.]
(44) Because an information in the nature of a quo warranto is considered merely as a
civil proceeding, the court of King's Bench will grant a new trial, though the verdict
should have been given for the defendant. 2 T. R. 484.—Christian.
The attorney-general, and not the courts, is vested with the discretion to file informa
tions in the nature of a quo warranto. State v. Gleason, 12 Fla. 190, 219 ei*$eq. (1868).
A proceeding for a forcible detainer, like a quo warranto proceeding, though properly
a criminal prosecution, is in the nature of a civil proceeding, so that the court will grant
a new trial if the jury find for the defendant contrary to the evidence. Adam v. Robe
son, 1 Murphev (N. C.) 392, 393 (1810).
An ex officio [Official] information of quo warranto may be filed in the supreme
court by the attorney-general, or the circuit attorney of the county, as representing the
state, in cases arising on behalf of the state, and without special leave of court. But
where the information is at the relation of a private person, and seeks the determination
1707
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These are all the methods of prosecution at the suit of the king. There
yet remains another, which is merely at the suit of the subject, and is called
an appeal.
IV. An appeal in the sense wherein it is here used does not signify any
complaint to a superior court of an injustice done by an inferior one, which is
the general use of the word 5(45) but it here means an original suit at the
time of its first commencement. (/) An appeal, therefore, when spoken of as
a criminal prosecution, denotes an accusation by a private subject against
another for some heinous crime, demanding punishment on account of the
particular injury suffered rather than for the offence against the public. As
this method of prosecution is still in force, I cannot omit to mention
♦313] it; but as it is very little in use, on account of the *great nicety
required in conducting it, I shall treat of it very briefly, referring the
student for more particulars to other more voluminous compilations, (tn)
This private process for the punishment of public crimes had probably its
original in those times when a private pecuniary satisfaction, called a weregild,
was constantly paid to the party injured, or his relations, to expiate enormous
offences. This was a custom derived to us, in common with other northern
nations, («) from our ancestors, the ancient Germans;(46) among whom,
according to Tacitus, (0) " luitur homicidium certo armentorum ac pecorum
numero; recipitque satisfactionem universa domus." (/0(47) In the same
manner, by the Irish Brehon law, in case of murder, the Brehon or judge
was used to compound between the murderer and the friends of the deceased,
who prosecuted him, by causing the malefactor to give unto them, or to the
child or wife of him that was slain, a recompense which they called an
eriach. (g) And thus we find, in our Saxon laws, (particularly those of king
Athelstan,)(r) the several weregilds for homicide established in progressive
order from the death of the ceorl or peasant up to that of the king himself. (j)
And in the laws of king Henry I. (7) we have an account of what other
offences were then redeemable by weregild, and what were not so.(w) As,
(0 It Is derived from the French " appeter," the
verb active, which signifies to call upon, summon,
or challenge one, and not the verb neuter, which
signifies the same'as the ordinary sense of 41 appeal"
English.
(hi) 2 Hawk. P. C. c. 23.
(n) Stiernhook, dejureSueon. I. 3, c. 4.
to) De Mor. Germ. c. 21.
(p) And in another place, (c. 12,) " Delicti!, pro
modo pamarum, cquorum pecorttmque numero eonricH
mutetaniur. Pari mulrtx reoi vel ciriiati; pars tprf
qui rintiieatur, vel proninqui* ejux cxsoMtur." ("Those
who are convicted of offences are punished by a fine
of a certain number of herses and cattle. One part
of the tine is paid to the king or state, the other part
to the plaintiff or his relations."]
(q) Spenser's State of Ireland, p. 1513, edit. Hughes.

(r) Judic. Civit. Lund. Wilk. 71.
(a) The weregild of a ceorl was 266 thrvsmas, that
of the king 30.000; each thrysma being equal to
about a shilling of our present money. The were
gild of a subject was paid entirely to the relations of
the party slain, but that of the king was divided,—
one-half being paid to the public, the other to the
royal family.
H) C. 12.
(«) In Turkey this principle is carried so far that
even murder is never prosecuted by the officers of
the government, as with us. It is the business of
the next relations, and them only, to revenge the
slaughter of their kinsmen : and if they rather
choose (as they generally do) to compound the
matter for monev, nothing more is said abuut It.
Lady M. W. Montagu, lett. 42.

of a matter of private right between two private persons, special leave of the court must
be had. The latter proceeding is essentially a civil one, though prosecuted by the states'
•attorneys, and to an extent under the forms of civil procedure. State ex rel. Hequembourg v. Lawrence, 38 Mo. 535, 538 (1866).
The superior court of San Francisco, being a court of civil jurisdiction only, has no
jurisdiction in proceedings by quo warranto. People ex rel. Hughes v. Gillespie, 1 Cal.
342,344(1850).
(45) " An appeal is the only proper method whereby to bring up a decree in chancery
to the supreme court for review and revision, and when thus brought up, the whole
case is before the court for that purpose." A writ of error will not lie to a decree in
chancerv. Harris and Moore v. Cole, 2 Fla. 400, 401 (1848).
(46) Hubgh v. N. O. & C. R. R. Co., 6 La. Ann. 495, 513 (1851).
(47) ["The whole family receives satisfaction, and the homicide is expiated by a certain
recompense in flocks and herds."]
1708

Chap. 23]

OF PUBLIC WRONGS.

3i3-3i4-3i5

therefore, during the continuance of this custom, a process was certainly
given for recovering the weregild by the party to whom it was due,
it seems that, when *these offences by degrees grew no longer re- [*3i4
deemable, the private process was still continued, in order to insurethe. infliction of punishment upon the offender, though the party injured was
allowed no pecuniary compensation for the offence.
But though appeals were thus in the nature of prosecution for some atro
cious injury committed more immediately against an individual, yet it also
was anciently permitted that any subject might appeal another subject of
high treason, either in the courts of common law,(a>) or in parliament, or
(for treasons committed beyond the seas) in the court of the high constable
and marshal. The cognizance of appeals in the latter still continues in force;
and so late as 1631 there was a trial by battle awarded in the court of chiv
alry on such an appeal of treason ;(x) but that in the first was virtually
abolished(_y) by the statutes 5 Edw. III. c. 9, and 25 Edw. III. c. 24, and
in the second, expressly, by statute 1 Hen. IV. c. 14. So that the only
appeals now in force, for things done within the realm, are appeals of felony
and mayhem.
An appeal of felony may be brought for crimes committed either against
the parties themselves or their relations. The crimes against the parties
themselves are larceny, rape, and arson. And for these, as well as for may
hem, the persons robbed, ravished, maimed, or whose houses are burned may
institute this private process. The only crime against one's relations for
which an appeal can be brought is that of killing him, by either murder or
manslaughter. But this cannot be brought by every relation: but only by
the wife for the death of her husband, or by the heir male for the death of
his ancestor; which heirship was also confined by an ordinance of king Henry
the First, to the four nearest degrees of blood. (2) It is given to the wife on
account of the loss of her husband: therefore, if she marries again, before or
pending her appeal, it is lost and gone; or if she marries after judgment, she
shall not demand execution. The heir, as was said, must also be
heir male, and such a one as was the *next heir by the course of the [^315
common law, at the time of the killing of the ancestor. But this rule
hath three exceptions: — 1. If the person killed leaves an innocent wife, she
only, and not the heir, shall have the appeal; 2. If there be no wife, and the
heir be accused of the murder, the person who next to him would have been
heir male shall bring the appeal; 3. If the wife kills her husband, the heir
may appeal her of the death. And, by the statute of Glocester, 6 Edw I. c.
9, all appeals of death must be sued within a year and a day after the com
pletion of the felony by the death of the party 1(48) which seems to be only
(w) Britt. c. 22.
(x) By Donald lord Rea against David Ramsey.
Rushw. vol. ii. part. 2, p. 112.

(V) 1 Hal. P. C. 349.
(z) Mlrr. c. 2, '{ 7.

(48) The right which section 284 R. S. of Ind. gives to the personal representative of a
deceased person, whose death has been caused by the wrongful act or omission of another,
to maintain an action against the latter within two years after the death, accrues when
the death so caused occurs, whether it happens before or after the expiration of a period
of a year and a day from the date of its cause. The common law rule in prosecutions for
murder, appeals of death, and inquisitions of deodands, does not apply to the right of
action given by that statute. Louisville, etc. R. R. Co. v. Clarke, 152 U. S. 230, 240
et seq. (1893).
By analogy, in admiralty, if it be doubtful whether the property captured as a prize
belong to an enemy, it is not usual to proceed immediately to condemnation, although
no claim be interposed; but if, in such a case, no claim be interposed within a year and
a day, condemnation is of course to the captors. The Avery, 2 Fed. Cases, 242, 243
(1815).
Book IV.—19.
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declaratory of the old common law; for in the Gothic constitutions we find
the same " prascriptio annalis, quce currit adversus actorem, si de homicia
ei non constet intra annum a cade facia, nec quenquam in/erea arguat et
accuse/." (a) (49)
These appeals may be brought previous to any indictment; and if the
appellee be acquitted thereon, he cannot be afterwards indicted for the same
offence. (50) In like manner as by the old Gothic constitution, if any offender
gained a verdict in his favor when prosecuted by the party injured, he was
also understood to be acquitted of any crown prosecution for the same
offence;(£) but, on the contrary, if he made his peace with the king, still he
might be prosecuted at the suit of the party. And so, with us, if a man be
acquitted on an indictment of murder, or found guilty and pardoned by the
king, still he ought not (in strictness) to go at large, but be imprisoned or
let to bail till the year and day past, by virtue of the statute 3 Hen. VII. c.
1, in order to be forthcoming to answer any appeal for the same felony, not
having as yet been punished for it, though if he hath been found guilty of
manslaughter on an indictment, and hath had the benefit of clergy, and
suffered the judgment of the law, he cannot afterwards be appealed; for it
is a maxim in law that "nemo bis punitur pro eodem delicto.'1'1 (51) Before
this statute was made, it was not usual to indict a man for homicide within
the time limited for appeals, which produced very great inconvenience, of
which more hereafter, (r)
*3i6]
*If the appellee be acquitted, the appellor (by virtue of the statute
of Westm. 2, 13 Edw. I. c. 12) shall suffer one year's imprisonment,
and pay a fine to the king, besides restitution of damages to the party for the
imprisonment and infamy which he has sustained; and if the appellor be
incapable to make restitution, his abettors shall do it for him and also be
liable to imprisonment. This provision, as was foreseen by the author of
Fleta,(</) proved a great discouragement to appeals; so that thenceforward
they ceased to be in common use.
If the appellee be found guilty, he shall suffer the same judgment as if he
had been convicted by indictment, but with this remarkable difference: —that
on an indictment, which is at the suit of the king, the king may pardon and
remit the execution; on an appeal, which is at the suit of a private subject,
to make an atonement for the private wrong, the king can no more pardon
it than he can remit the damages recovered on an action of battery. (^) In
like manner as while the weregild continued to be paid as a fine for homicide
it could not be remitted by the king's authority. (/) And the ancient usage
was, so late as Henry the Fourth's time, that all the relations of the slain
should drag the appellee to the place of execution \{ g~) a custom founded
upon that savage spirit of family resentment which prevailed universally
through Europe after the irruption of the northern nations, and is peculiarly
attended to in their several codes of law, and which prevails even now among
the wild and untutored inhabitants of America; as if the finger of nature had
pointed it out to mankind in their rude and uncultivated state. (//) However,
the punishment of the offender may be remitted and discharged by the confa) Stiernh. dejure Goth. I. 3, c. 4.
(6) Tlitd. /. 1, e. 5.
(c) See page 335.
(d) L. 1, c. 34, 1 48.

(c) 2 Hawk. P. C. 392.
(/) LL. Edm. J 3.
(q) M. 11 Hen. IV. 12. 3 Inst. 131.
(A) Robertson. Cha. V. i. 45.

(49) [" Limitation of a year, -which runs against the appellor, if he prove not the
homicide within a year from its perpetration, or bring his accusation within that time."]
(50) An appeal of murder, though a suit between plaintiff and defendant, is yet a
criminal proceeding. Francis v. Lewis, 11 Conn. 200, 203 (1836).
(51) [" No one is punished twice for the same offence."]
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currence of all parties interested; and as the king by his pardon may
frustrate an indictment, so the appellant by his release may *discharge P317
an appeal ;(*') " nam quilibet potest renunciare juri pro se introduclo."($2)
These are the several methods of prosecution instituted by the laws of
England for the punishment of offences, of which that by indictment is the
most general. I shall therefore confine my subsequent observations princi
pally to this method of prosecution; remarking, by the way, the most
material variations that may arise from the method of proceeding by either
information or appeal.

CHAPTER XXIV.
OF PROCESS UPON AN INDICTMENT.
*We are next, in the fourth place, to inquire into the manner of [*3i8
issuing process, after indictment found, to bring in the accused to
answer it. We have hitherto supposed the offender to be in custody before
the finding of the indictment, in which case he is immediately (or as soon as
convenience permits) to be arraigned thereon. But if he hath fled or secretes
himself in capital cases, or hath not in smaller misdemeanors been bound
over to appear at the assizes or sessions, still an indictment may be preferred
against him in his absence; since, were he present, he could not be heard
before the grand jury against it. And if it be found, then process must issue
to bring him into court; for the indictment cannot be tried unless he person
ally appears, according to the rules of equity in all cases, and the express
provision of statute 28 Edw. III. c. 3 in capital ones, that no man shall be
put to death without being brought to answer by due process of law.
(0 1 Hal. p. c 9.
(52) ["For anyone may relinquish a right introduced for his own avail."] These
appeals had become nearly obsolete; but the right still existing was claimed, and in part
exercised in the year 1818, by William Ashford, eldest brother and heir-at-law of Mary
Ashford, who brought a writ of appeal against Abraham Thornton for the murder of his
sister. Thornton had been tried at the Warwick Summer Assizes, 1817, for the murder,
and acquitted, though under circumstances of strong suspicion. The appellee, when
called upon to plead, pleaded " not guilty, and that he was ready to defend himself by
his body;" and, taking his glove off, he threw it upon the floor of the court. A counterplea was afterwards delivered in by the appellant, to which there was a replication. A
general demurrer followed, and joinder thereon. See a full detail of the proceedings in
that singular case, in the report of it under the name of Ashford v. Thornton, 1 B. & A.
405. It was held in that case that where in an appeal of death the appellee wages his
battle, the counterplea, to oust him of this mode of trial, must disclose such violent and
strong presumptions of guilt as to leave no possible doubt in the minds of the court, and
therefore that a counterplea which only stated strong circumstances of suspicion was
insufficient. It was also held that the appellee may reply fresh matter tending to show
his innocence,—as an alibi, and his former acquittal of the same offence on an indictment
But it was doubted whether when the counterplea is per se [By itself ] insufficient, or where
the replication is a good answer to it, the court should give judgment that the appellee
be allowed his wager of battle, or that he go without day. Therefore, the appellant
praying no further judgment, the court, by consent of both parties, ordered that judg
ment should be stayed 111 the appeal and that the appellee should be discharged. This
case, the first of the kind that had occurred for more than half a century, (see Bigby v.
Kennedy, 5 Burr. 2643, 2 W. Bl. 713. Rex v. Taylor, 5 Burr. 2793. Smith v. Taylor, id.
ibid,—the last cases upon the subject, where the mode of proceeding is detailed at large,)
led to the total abolition of appeals of murder, as well as of treason, felony, or other
offences, together with wagers of battle, by the passing of the statute 59 Geo. III. c. 46.
—Chitty.
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The proper process on an indictment for any petit misdemeanor, or on a
penal statute, is a writ of ventre facias, ( 1 ) which is in the nature of a sum
mons to cause the party to appear. And if by the return to such venire it
appears that the party hath lands in the county whereby he may be distrained,
then a distress infinite shall be issued from time to time till he appears. But
if the sheriff returns that he hath no lands in his bailiwick, (then,
*3r9] upon his non-appearance,) a writ of capias{i) *shall issue, which
commands the sheriff to take his body and have him at the next
assizes; and if he cannot be taken upon the first capias, a second and third
shall issue, called an alias(^) and a pluries capias. (4) But on indictments
for treason or felony a capias is the first process; and for treason or homicide
only one shall be allowed to issue, (a) or two in the case of other felonies, by
statute 25 Edw. III. c. 14, though the usage is to issue only one in any
felony, the provisions of this statute being in most cases found impractica
ble, {b) And so, in the case of misdemeanors, it is now the usual practice
for any judge of the court of king's bench, upon certificate of an indictment
found, to award a writ of capias immediately, in order to bring in the defend
ant.^) But if he absconds, and it is thought proper to pursue him to an
outlawry, then a greater exactness is necessary; for, in such case, after the
several writs have issued in a regular number, according to the nature of the
respective crimes, without any effect, the offender shall be put in the exigent
in order to his outlawry: that is, he shall be exacted, proclaimed, or required
to surrender at five county courts; and if he be returned quinto exaclus,(6)
and does not appear at the fifth exaction or requisition, then he is adjudged
to be outlawed, or put out of the protection of the law, so that he is incapa
ble of taking the benefit of it in any respect, either by bringing actions or
otherwise.
The punishment for outlawries upon indictments for misdemeanors is the
same as for outlawries upon civil actions, (of which, and the previous process
by writs of capias, exigi facias, (7) and proclamation, we spoke in the preced
ing book,)(c) viz., forfeiture of goods and chattels. But an outlawry in trea
son or felony amounts to a conviction and attainder of the offence charged
in the indictment, as much as if the offender had been found guilty by
his country, (d) (8) His life is, however, still under the protection of
(a) See Appendix, » 1.
(c) See book iil. pages 283, 284.
(6) 2 Hal. V. C. 195.
(d) 2 Hal. P. C. 205.
( 1) [That you cause to come.]
(2) [That you take.]
(3) [As formerly.]
(4) [As more than once.]
(5) Now, by the 48 Geo. III. c. 58, when any person is charged with an offence below
the degree of felony, one of the judges may, on an affidavit thereof, or on the production
of an indictment, or an information filed, issue his warrant for apprehending and holding
him to bail; and if he neglects or refuses to become so bound, he may be committed to
gaol until he conforms or is discharged.—CHITTY.
By the statute 11 & 12 Vict. c. 42, s. 3, when any indictment is found in any court of
oyer and terminer or gaol-delivery, or in any court of general or quarter sessions, against
any person at large, whether he has been previously bound by recognizance to appear or
not, the clerk of indictments, or clerk of the peace, as the case may be, may at any time
issue a certificate of such indictment having been found; and, upon its production, a
justice for the county or place where the offence -was committed, or where the defendant
resides, may issue his warrant, and thereupon commit him for trial or admit him to bail.
—Stewart.
(61 [Required the fifth time.]
(7 ) [That you cause to be required.]
(8) In most cases now in which a person convicted by a verdict is deprived of clergy, a
person outlawed will also be ousted of clergy; yet some few instances may perhaps still
remain where a person outlawed will have clergy, though if he had been tried for the
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the law, as hath formerly been *observed;(<f) so that, though an- [*32o
ciently an outlawed felon was said to have caput hipinum,(g) and
might be knocked on the head like a wolf by any one that should meet
him,(/) because, having renounced all law, he was to be dealt with as in a
state of nature, when every one that should find him might slay him, yet now,
to avoid such inhumanity, it is holden that no man is entitled to kill him
wantonly or wilfully, but in so doing is guilty of murder, (g) unless it hap
pens in the endeavor to apprehend him;(^) for any person may arrest an out
law on a criminal prosecution, either of his own head or by writ or warrant
of capias ut/a^atum,(io) in order to bring him to execution. But such out
lawry may be frequently reversed by writ of error, the proceedings therein
being (as it is fit they should be) exceedingly nice and circumstantial; and
if any single minute point be omitted or misconducted, the whole outlawry is
illegal and may be reversed, upon which reversal the party accused is ad
mitted to plead to and defend himself against the indictuient.(n)
Thus much for process to bring in the offender after indictment found; dur
ing which stage of the prosecution it is that writs of certiorari facias(i 2) are
usually had, though they may be had at any time before trial, to certify and
remove the indictment, with all the proceedings thereon, from any inferior
court of criminal jurisdiction into the court of king's bench, (13) which is the
sovereign ordinary court of justice in causes criminal. And this is frequently
done for one of these four purposes: either, 1. To consider and determine the
validity of appeals or indictments, and the proceedings thereon, and to quash
or confirm them as there is cause; or, 2. Where it is surmised that a partial
or insufficient trial will probably be had in the court below, the indictment is
removed, in order to have the prisoner or defendant tried at the bar of the
court of king's bench, (14) or before the justices of nisi prius;(i$) or, 3. It is
so removed in order to plead the king's pardon there; or, 4. To issue
process of outlawry against the offender in those *counties or places [*32i
where the process of the inferior judges will not reach hini.(z) Such
writ of certiorari, (16) when issued and delivered to the inferior court for
removing any record or other proceeding, as well upon indictment as other
wise, supersedes the jurisdiction of such inferior court, and makes all subse
quent proceedings therein entirely erroneous and illegal, unless the court of
(A) Braeton, fol. 125.
(e) See page
(i) 2 Hal. P. C. 210.
?/) Mirr. c. 4.< Co. Iitt. 128.
(g) 1 Hal. P.. C. 497.
same offence he would not have been entitled to that privilege. See Foster, 358. 2
Leach, Hawk. 481. 4 T. R. 543. —Christian.
(9) [A wolfs head.]
(10) [That you take the outlaw.]
(11) By the common law, one is an outlaw who has been so declared by a court of jus
tice, in some regular proceeding for that purpose; and this could take place in either a
civil or a criminal proceeding. Dale County v. Gunter, 46 Ala. 118, 138 (1871).
(12) [That you cause to be informed of.]
(13) For the definition and history of the writ of certiorari, see Fitz. N. B. 554. As
the court of King's Bench has a general superintendence over all other courts of criminal
jurisdiction, so it may award a certiorari to remove proceedings from them, unless they
are expressly exempted from such superintendence by the statutes creating them. 2
Hawk. P. C. 286. Rex v. Young, 2 T. R. 473. Rex v. Jukes, 8 T. R. 542. But certiorari
cannot be taken away by any general, but only by express negative, words, (Rex v. Reeve,
1 W. Bla. 231;) and a statute taking away certiorari does not take it from the crown,
unless expressly mentioned. Rex v.
, 2 Chitt. R. 136; and see Rex v. Tindal, 15
East, 339, n. Certiorari lies from the court of King's Bench to justices, even in cases
which they are empowered finally to hear and determine. 2 Hawk. P. C. 286. Rex v.
Morely, 2 Burr. 1040. Hartley v. Hooker, Cowp. 524.—CHITTY.
(14) State v. Sluder, 8 Ired. (N. C.) 487, 490 (1848).
(15) [Unless before.]
(16) [To be informed of.]
17 13
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king's bench remands the record to the court below, to be there tried and
determined. A certiorari may be granted at the instance of either the prose
cutor or the defendant: the former as a matter of right, the latter as a matter
of discretion; and therefore it is seldom granted to remove indictments from
the justices of gaol delivery, or after issue joined or confession of the fact in
any of the courts below. (£)( 17)
At this stage of prosecution also it is that indictments found by the grand
jury against a peer must, in consequence of a writ of certiorari, be certified
and transmitted into the court of parliament, or into that of the lord high
steward of Great Britain; and that, in places of exclusive jurisdiction, as
the two universities, indictments must be delivered (upon challenge and
claim of cognizance) to the courts therein established by charter and con
firmed by act of parliament, to be there respectively tried and determined.

CHAPTER XXV.
OF ARRAIGNMENT AND ITS INCIDENTS.
♦322]

*When the offender either appears voluntarily to an indictment,
or was before in custody, or is brought in upon criminal process to
answer it in the proper court, he is immediately to be arraigned thereon;
which is the fifth stage of criminal prosecution. ( 1 )
To arraign (2) is nothing else but to call the prisoner to the bar of the
(*) 2 Hawk. P. C. 287. 4 Burr. 719.
(17) But, by statute 5 & 6 W. IV. c. 33, s. 1, it was enacted that no certiorari should
issue to remove any indictment or presentment iuto the King's Bench from any court of
sessions, assize, oyer and terminer, and gaol-delivery, or any court, at the instance of the
prosecutor or any other person, (except the attorney-general, ) without motion first made
in the King's Bench or before some judge of that court, and leave obtaitied in the same
manner as where the application was made by the defendant. And now, by statute 16
Vict. c. 30, s. 4, no indcitment, except indictments against bodies corporate not authorized
to appear by attorney in the court in which the indictment is preferred, can be removed
into die court of Queen's Bench or into the Central Criminal Court by writ of certiorari,
either at the instance of the prosecutor or of the defendant, (other than the attorneygeneral acting on behalf of the crown,) unless it be made to appear to the court from
which the writ is to issue, by the party applying for the same, that a fair and impartial
trial of the case cannot be had in the court below, or that some question of law of more
than usual difficulty and importance is likely to arise upon the trial, or that a view of the
premises in respect whereof any indictment is preferred, or a special jury, may be required
for its satisfactory trial. If the indictment be removed at the instance of the defendant,
he must enter into a recognizance to pay costs if convicted; and so, on the other hand, if
the indictment be removed at the instance of the prosecutor, he must enter into a recog
nizance to pay costs in the event of the defendant being acquitted. —Stewart. For
cases in which this unit has been issued to some inferior court to remove before trial a
cause pending there, see People Runkle, 6 Johns. (N. Y ) 334 (1810). Nicols v. State,
5 N. J. 539 (1819). State v. Canal Co., 13 N. J. 192 (1832). State v. Studer, 8 Ired. 487
(1848). Kendrick v. State, Cooke (Tenn.) 474. In Vermont it has never been the prac
tice to bring cases from the inferior courts into the supreme court for trial, which is the
principal use of the writ of certiorari, in England, where it is more generally confined to
criminal proceedings. Woodstock v. Gallup, 2 Williams, 587, 591 1 Vt. 1856).
(1) An arraignment and plea are essential and necessary preliminaries to a legal trial
upon an indictment. People v. Bradner, 107 N. Y. (62 Sickels) 1, 9 (1887). A formal
arraignment of one charged with a criminal offence may not be indispensable to the regu
larity of a conviction. State v. Hughes, 1 Ala. 655, 657 (1840).
(2) This word in Latin (lord Hale says) is no other than ad rationem ponere [To place
to account], and in French, ad resoti [To call to account], or, abbreviated, ad resn.
2 Hal. P. C. 216.—Christian. See Bin ns' Justice, 10 ed. 68.
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court, to answer the matter charged upon him in the indictment, (a)(3)
The prisoner is to be called to the bar by his name; and it is laid down in
our ancient books(^) that, though under an indictment of the highest nature,
he must be brought to the bar without irons or any manner of shackles or
bonds, unless there be evident danger of an escape, and then he may be
secured with irons. But yet, in Layer's case, A. d. 1722, a difference was
taken between the time of arraignment and the time of trial; and accordingly
the prisoner stood at the bar in chains during the time of his arraign
ment, (c)(4)
*When he is brought to the bar, he is called upon by name to hold [*323
up his hand; which, though it may seem a trifling circumstance, yet
is of this importance, that by the holding up of his hand constat de persona,(5) and he owns himself to be of that name by which he is called. (d)(6)
However, it is not an indispensable ceremony; for, being calculated merely
for the purpose of identifying the person, any other acknowledgment will
answer the purpose as well: therefore, if the prisoner obstinately and con
temptuously refuses to hold up his hand, but confesses he is the person
named, it is fully sufficient, (e)
Then the indictment is to be read to him distinctly in the English tongue,
(which was law even while all other proceedings were in Latin,) that he
may fully understand his charge. After which it is to be demanded of him
whether he be guilty of the crime whereof he stands indicted, or not
guilty. (7) By the old common law the accessary could not be arraigned till
the principal was attainted, unless he chose it: for he might waive the bene
fit of the law; and therefore principal and accessary might, and may still, be
arraigned, and plead, and also be tried, together. But otherwise, if the
principal had never been indicted at all, and stood mute, had challenged
above thirty-five jurors peremptorily, had claimed the benefit of clergy, had
obtained a pardon, or had died before attainder, the accessary in any of these
cases could not be arraigned; for non constztit(8) whether any felony was
committed or no, till the principal was attainted; and it might so happen
that the accessary should be convicted one day and the principal acquitted
the next, which would be absurd. (9) However, this absurdity could only
happen where it was possible that a trial of the principal might be had sub
sequent to that of the accessary; and therefore the law still continues that
the accessary shall not be tried so long as the principal remains liable
to be tried hereafter. But, by statute *i Anne, c. 9, if the principal [*324
be once convicted, and before attainder (that is, before he receives
(a) 2 Hal. P. 0. 216.
P. C. 808.
ib) Bnict. I. 3, de coron. c. 18. ?3. Mirr. c. 5, tect.
lc) State Trials, vl. 230.
1, 1 54. Flet. (. 1, c. 31, il. Britt. e. 5. Staundf. P.
id) 2 Hal. P. C. 219.
C.78. 3 Inst. 34. Kel.10. 2 Hal. P. C. 219. 2 Hawk.
(«) Raym. 408.
(3) See Basset's Crim. Plea. 199. 1 Waterman's Cr. Prac. 350. Goodin v. State, 16
Ohio St. 344, 347 (1865I.
(4) And it has since been held that the court has no authority to order the irons to be
taken off till the prisoner has pleaded and the jury are charged to try him. Waite's
case, Leach, 34. —Christian. To require a prisoner during the progress of his trial to
appear and remain with chains and shackles upon his limbs without evident necessit3' as
a means of securing his presence for judgment, is a violation of the common law rule and
of the thirteenth section of the Criminal Practice Act People v. Harrington, 42 Cal.
165, 169 (1871). If a prisoner is brought into court in irons, he is entitled to have them
removed whilst actually on trial. State v. King, I Mo. App. 438, 441 (1876). 1 Water
man's Crim. Prac. 350.
(5) [There is evidence of the person.]
(6) See The State v. Hughes, 1 Ala. (Judges) 655, 657 (1840). Drier v. Com., 89 Va.
529.530(1893).
(7) State v. York, 37 N. H. 175, 179 (1858).
(8) [It was not evident.]
(9) 2 Barb. Crim. Law, 3 ed. 624.
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judgment of death or outlawry) he is delivered by pardon, the benefit of
clergy, or otherwise; or if the principal stands mute, or challenges peremp
torily above the legal number of jurors, so as never to be convicted at all;
in any of these cases in which no subsequent trial can be had of the princi
pal, the accessary may be proceeded against as if the principal felon had been
attainted; for there is no danger of future contradiction. (10) And upon
the trial of the accessary, as well after as before the conviction of the princi
pal, it seems to be the better opinion, and founded on the true spirit of
justice, (/) that the accessary is at liberty (if he can) to controvert the guilt
of his supposed principal, and to prove him innocent of the charge, as well
in point of fact as in point of law. (n)
When a criminal is arraigned, he either stands mute, or con/esses the fact;
which circumstances we may .call incidents to the arraignment; or else he
pleads to the indictment, which is to be considered as the next stage of pro
ceedings. But, first, let us observe these incidents to the arraignment,—of
standing mute, or confession.
I. Regularly, a prisoner is said to stand mute when, being arraigned for
treason or felony, he either, i. Makes no answer at all; 2. Answers foreign
to the purpose, or with such matter as is not allowable; and will not answer
otherwise; or, 3. Upon having pleaded not guilty refuses to put himself upon
the country, (g) If he says nothing, the court ought, ex officio, (12) to im
panel a jury to inquire whether he stands obstinately mute, or whether he be
dumb ex visitatione Dei. (13) If the latter appears to be the case, the judges
of the court (who are to be of counsel for the prisoner, and to see that
he hath law and justice) shall proceed to the trial, and examine all points
as if he had pleaded not guilty, (h) (14) But whether judgment of death
(/) Fost. 365, etc.
(A) 2 Hawk. P. C. 327.
(g) 2 Hal. P. C. 316.
(10) And now, by the II & 13 Vict. c. 45, s. 1 (now superseded by the 24 & 25 Vict c.
94, 52 1 and 3, whicli provide substantially as section 1 of this act) an accessary before the
fact to any felony may be indicted, tried, convicted, and punished in all respects as if he
were a principal felon; and an accessary after the fact to any felony may be indicted and
convicted either as an accessary after the fact to the principal felony with the principal
felon, or may be indicted and convicted of a substantive felony, whether the principal
felon shall or shall not have been previously convicted or shall or shall not be amenable
to justice.—Stewart.
(11) See the 7 Geo. IV. c. 64, by sect. 9; see State v. Yancy, 3 Brev. (S. C.) *3o6, 307
(1813); of which accessaries before the fact, whether in cases of felony at common law,
or by virtue of any statute or statutes made or to be made, may be tried as such, or as for
substantive felonies, by any court having jurisdiction to try the principal felons, although
the offences be committed on the seas or abroad, and, if the offences be committed in
different countries, may be tried in either.
By sect. 10, accessaries after the fact may be tried by any court having jurisdiction
over the principal felons, as in the preceding section; and, by sect. 11, in order that all
accessaries may be convicted and punished in cases where the principal felon is not
attainted, it is enacted that accessaries may be prosecuted after the conviction of the
principal felon, though the principal felon be not attainted. See further, as to arraign
ment, 1 Curw. Hawk. P. C. 434. 1 Chitt. C. L. 414. The statute mentioned in the text
is repealed by the statute 7 Geo. IV. c. 64. —Chitty. But now see the statute Vict
supra.
In Indiana, where an accessary to a crime is tried before the principal, and found
guilty; but before judgment the principal is tried and acquitted, the accessary is entitled
to be discharged. McCarty v. State, 44 Ind. 214, 217 (1873).
(12) [Officially.]
(13) [By the visitation of God.]
(14) By 7 and 8 Geo. IV. c. 28, s. 1, where the prisoner pleads "Not guilty," without
more, he shall be put on his trial by jury; and, by sect. 2, if he refuses to plead, the court
may order a plea of " Not guilty " to be entered, and proceed as in other cases. But the
latter is discretionary; and where there is any real doubt whether the refusal to plead
arises from obstinacy or inability, the court may, and will, empanel a jury to try that
question. In cases of insanity this is specially provided for by the unrepealed statute
1716
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can be given against such a *prisoner who hath never pleaded, and [*325
can say nothing in arrest of judgment, is a point yet undetermined. (*)
If he be found to be obstinately mute, (which a prisoner hath been held
to be that hath cut out his own tongue, )(£) then, if it be on an indictment
of high treason, it hath long been clearly settled that standing mute is an
equivalent to a conviction, and he shall receive the same judgment and exe
cution. (/)( 15) And as in this the highest crime, so also in the lowest
species of felony, viz., in petty larceny, and in all misdemeanors, standing
mute hath always been equivalent to conviction. But upon appeals or in
dictments for other felonies, or petit treason, the prisoner was not, by the
ancient law, looked upon as convicted so as to receive judgment for the
felony; but should for his obstinacy have received the terrible sentence of
penance or peine (which, as will appear presently, was probably nothing
more than a corrupted abbreviation of prisone) forte el dure. (16)
Before this was pronounced, the prisoner had not only trina admoni/ioXij)
but also a respite of a few hours, and the sentence was distinctly read to him,
that he might know his danger ;(*«) and, after all, if he continued obstinate,
and his offence was clergyable, he had the benefit of his clergy allowed him,
even though he was too stubborn to pray it.(«) Thus tender was the law of
inflicting this dreadful punishment; but if no other means could prevail, and
the prisoner (when charged with a capital felony) continued stubbornly mute,
the judgment was then given against him, without any distinction of sex or
(i) 2 Hal. P. C. 317.
(ml 2 Hal. P. C. 820.
Ik) 3 Inst. 178.
(n) Ibid. 321. 2 Hawk. P. C. 332.
(<) 1 Hawk. P. C. 329. 1 Hal. P. C. 317.
of 39 & 40 Geo. III. c. 94, sect. 1, of which enacts that the jury, in case of any person
charged with treason, etc., proving upon the trial to be insane, shall declare whether he
was acquitted by them on account.of insanity, and the court shall order him to be kept
in custody till his majesty's pleasure be known, and his majesty may give an order for
the safe custody of such insane person; and sect. 2 enacts that insane persons indicted
for any offence, and found to be insane by a jury, to be empanelled on their arraignment,
shall be ordered by the court to be kept in custody till his majesty's pleasure be known.
The latter section has been held to extend to cases of misdemeanor. Rex v. Little, R. &
R. C. C. 430. In Rex v. Roberts, Car. C. L. 57, a prisoner would not plead; and, a jury
being empanelled to try whether he stood mute by the visitation of God, his counsel
claimed a right to address the jury, as this was an issue with the affirmative on the
prisoner. This was allowed by Park and Abbott, Js. The prisoner's counsel addressed
the jury, and called witnesses to prove he was insane. The jury found that he was so,
and Park, J., directed that he should be detained until his majesty's pleasure should be
known.—Chitty. The stat. of Geo. III. supra, is repealed by the 46 & 47 Vict. c.
38, \\ 1 and 2, the provisions of which, excepting the direction that, where the jury find
the accused guilty but insane when the act with which he is charged was done or
omitted, a special verdict be rendered, are substantially similar to those of sections 1 and
2 of the repealed act. See Nelson v. State, 47 Miss. 621. 627 (1873); 1 Waterman's Crim.
Proc. 353.
(15) 1 Waterman's Crim. Proc. 353.
(16) [Strong and hard.] 1 Waterman's Crim. Proc. 354. Anciently the law of England
and several of the colonies was that in capital felonies a defendant standing mute was to un
dergo thepeineforte et dure, that is to be pressed to death in prison. Giles Corey suffered in
this way in Massachusetts, in the time of the witchcraft madness. This punishment was
inflicted in England, we have been informed, so late as the early part of the last century. In
1772, an act was passed in England which was to extend to the colonies and plantations
in America, by which if any person arraigned upon an indictment for felony or piracy
should stand mute, he should be convicted of the felony or piracy and the court should
award judgment and execution as if such person had been convicted by verdict or confes
sion. 12 Geo. III. c. 20. This had always been the law in respect to treason, petty
larceny and misdemeanor. Congress in the first crimes act of 1790 adopted the humane
rule that in capital cases defined by that act, standing mute should be equivalentto a plea
of not guilty, and this was followed in Pennsylvania in 1791; by Massachusetts in 1795;
by Maryland in 1807; and is now the law in this country and England. The Law of
Self Defence; Anthony, 221.
(17) [A third warning.]
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degree. A judgment which was purposely ordained to be exquisitely severe,
that by that very means it might rarely be put in execution. (18)
The rack, or question, to extort a confession from criminals, is a
*326] practice of a different nature; this having been only *used to compel
a man to put himself upon his trial; that being a species of trial in
itself. And the trial by rack is utterly unknown to the law of England ; though
once, when the dukes of Exeter and Suffolk, and other ministers of Henry
IV., had laid a design to introduce the civil law in this kingdom as* the rule
of government, for a beginning thereof they erected a rack for torture, which
was called in derision the Duke of Exeter's daughter, and still remains in
the Tower of London ;(o) where it was occasionally used as an engine of state,
not of law, more than once in the reign of queen Elizabeth. (/) But when,
upon the assassination of Villiers, duke of Buckingham, by Felton, it was
proposed in the privy council to put the assassin to the rack in order to discover
his accomplices, the judges, being consulted, declared unanimously, to their
own honor and the honor of the English law, that no such proceeding was
allowable by the laws of England, (q) It seems astonishing that this usage
of administering the torture should be said to arise from a tenderness to the
lives of men; and yet this is the reason given for its introduction in the civil
law, and its subsequent adoption by the French and other foreign nations; (r)
viz., because the laws cannot endure that any man should die upon the evi
dence of a false, or even a single, witness, and therefore contrived this
method that innocence should manifest itself by a stout denial, or guilt by a
plain confession. Thus rating a man's virtue by the hardiness of his constitu
tion, and his guilt by the sensibility of his nerves!(io) But there needs only
to state accurately, (j) in order most effectually to expose this inhuman species
of mercy, the uncertainty of which, as a test and criterion of truth, was
long ago very elegantly pointed out by Tully, though he lived in
♦327] a state wherein it was *usual to torture slaves in order to furnish
evidence : " tamen," says he, " ilia iormenta gubernat dolor, modera
tor natura cujusque turn animi turn corporis, regit qncesitor, flectit libido,
(0) 3 Inst. 35.
(p) Ban-. 92, 496.
(7) Rushw. Coll. i. 638.
(r) Cot. I. 9, 1 41, 1. 8, and U 47, 1. 16. Fortesq. de
LL. Ana. c. 22.
(<) The marquis Beccaria, (ch. 16, ) In an exquisite

piece of raillery, has proposed this problem with a
gravity and precision that are truly mathematical :
—"The force of the muscles and the sensibility of
the nerves of an innocent person being Riven It is
required to find the decree of pain necessary to
make him confess himself guilty of a given crime."

(18) Aulus Gellius with more truth has made the same observation upon the cruel law
of the Twelve Tables, De inope debilore secando, " Eo consilio ianta immanitas poena
denunciata est, ne ad earn unquam perveniretur" ["Of cutting the insolvent debtor into
pieces, ' such a cruelty of punishment was denounced in that law, that it never was put
into execution ' " J ; for he adds. " disseclum esse antiquitus neminem equidem neque legi
nequc audivi " [" I have neither read nor heard that anciently any debtor was ever cut
into pieces "]. Lib. 20, c. 1. But. with respect to the horrid judgment of the peineforte
et dure [A violent and severe punishment], the prosecutor and the court could exercise
no discretion or show no favor to a prisoner who stood obstinately mute. And in the
legal history of this country there are numerous instances of persons who have had reso
lution and patience to undergo so terrible a death in order to benefit their heirs by
preventing a forfeiture of their estates, which would have been the consequence of a con
viction by a verdict. There is a memorable story of an ancestor of an ancient family in
the north of England. In a fit of jealousy he killed his wife, and put to death ti is chil
dren who were at home by throwing them from the battlements of his castle; and
proceeding with an intent to destroy his only remaining child, an infant nursed at a
farm-house at some distance, he was intercepted by a storm of thunder and lightning.
This awakened in his breast the compunctions of conscience. He desisted from his
purpose, and having surrendered himself to justice, in order to secure his estates to this
child, he had the resolution to die under the dreadful judgment of peine forte et dure. —
Christian. American history records an instance of the infliction of this punishment.
See 3 Bancroft's History of the U. S. 93.
(19) Nevada v. Ah Chuey, 14 Nev. 79, 82 (1879).
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corrumpit spes, infirmat melus, ul in tot rerum angustiis nihil verilati loci relinquatut ." (t )(2o)
The English judgment of penance for standing (w) mute was as follows: that
the prisoner be remanded to the prison from whence he came, and put into a
low, dark chamber, and thereby laid on his back on the bare floor, naked,
unless where decency forbids; that there be placed upon his body as great a
weight of iron as he could bear, and more; that he have no sustenance, save
only, on the first day, three morsels of the worst bread; and, on the second day,
three draughts of standing water, that should be nearest to the prison-door;
and in this situation this should be alternately his daily diet till he died, or
(as anciently the judgment ran) till he answered, (v) (21)
It hath been doubted whether this punishment subsisted at the common
law, (a/) or was introduced in consequence of the statute Westm. 1, 3 Edw. I.
c. 12, (x) which seems to be the better opinion. For not a word of it is men
tioned in Glanvil or Bracton, or in any ancient author, case, or record (that
hath yet been produced) previous to the reign of Edward I. ; but there are
instances on record in the reign of Henry III. (y ) where persons accused of
felony, and standing mute, were tried in a particular manner, by two succes
sive juries, and convicted ; and it is asserted by the judges in 8 Henry IV. that
by the common law before the statute, standing mute on an appeal amounted
to a conviction of the felony. (z) This statute of Edward I. directs
such persons * " as will not put themselves upon inquests of felonies [*328
before the judges at the suit of the king, to be put into hard and
strong prison {soient mys en la prisone forte el dure) as those which refuse to
be at the common law of the land." And, immediately after this statute, the
form of the judgment appears in Fleta and Britton to have been only a very
strait confinement in prison, with hardly any degree of sustenance; but no
weight is directed to be laid upon the body, so as to hasten the death of the mis
erable sufferer; and, indeed, any surcharge of punishment on persons adjudged
to penance, so as to shorten their lives, is reckoned by Home in the Mirror(a)
as a species of criminal homicide. It also clearly appears, by a record of 31
Edw. III. , (b) that the prisoner might then possibly subsist for forty days under
this lingering punishment. I should therefore imagine that the practice of
loading him with weights, or, as it was usually called, pressing- him to death, was
gradually introduced between 31 Edw. III. and 8 Hen. IV., at which last
period it first appears upon our books, (c) being intended as a species of mercy
to the delinquent, by delivering him the sooner from his torment; and hence
I presume it also was that the duration of the penance was then first(rf)
altered; and, instead of continuing till he answered, it was directed to con
tinue till he died, which must very soon happen under an enormous pressure.
The uncertainty of its original, the doubts that were conceived of its
legality, and the repugnance of its theory (for it was rarely carried into prac
tice) to the humanity of the laws of England, all concurred to require a
legislative abolition of this cruel process, and a restitution of the ancient
(t) Pro Sulla. 28.
(u) 2 Hal. P. C. 319. 2 Hawk. P. C. 329.
(r) Brltton. c. 4 and 22. Flct. I. 1. f. 34, \ S3.
(w) 2 Inst. 179. 2 Hal. P. C. 322. 2 Hawk. P. C. 330.
(z) Staundf. P. C. 149. Barr. 82.
(V) At
Emlvn
on 2ley.
Hal.arant
P. C.Ic322.
(z)
common
statute tic Went 1. c. 12,
ti ascun ust cttre mute, ill terra convict de Jelony. M.

8 Ken. IV. 2.
(a) Ch. 1,?9.
ib) 6 Rnvm. 18.
(o) Year-book. 8 Hen. IV. 1.
('/) Etfuil dit, que Ic contraire avail Cftre /ait devanl
ce&heurs. [And It was said, that tbe contrary had
been done before this time.] Ibid. 2.

(20) [" Nevertheless, these torments are regulated by pain; they are greater or less in
each sufferer, according to his strength of mind or body, the inquisitor directs them, the
will bends, hope corrupts, fear enfeebles, so that in the dread and distraction of hissituation there is no place left for the consideration of truth."]
(21) Waterman's Crini. Prac. 354.
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common law; whereby the standing mute in felony, as well as in treason and
in trespass, amounted to a confession of the charge. Or, if the corruption
of the blood and the consequent escheat in felony had been removed, the
judgment of peine forte et dure might perhaps have still innocently
*329] remained, *as a monument of the savage rapacity with which the
lordly tyrants of feodal antiquity hunted after escheats and forfeit
ures; since no one would ever have been tempted to undergo such a horrid
alternative. For the law was, that by standing mute and suffering this heavy
penance the judgment, and of course the corruption of the blood and escheat
of the lands, were saved in felony and petit treason, though not the forfeiture
of the goods: and therefore this lingering punishment was probably intro
duced, in order to extort a plea; without which it was held that no judgment
of death could be given, and so the lord lost his escheat. But in high treason,
as standing mute is equivalent to a conviction, the same judgment, the same
corruption of blood, and the same forfeitures always attended it as in other
cases of conviction. (e) And very lately, to the honor of our laws, it hath
been enacted, by statute 12 Geo. III. c. 20, that every person who being
arraigned for felony and piracy shall stand mute or not answer directly to the
offence shall be convicted of the same, and the same judgment and execu
tion (with all their consequences in every respect) shall be thereupon
awarded as if the person had been convicted by verdict or confession of the
crime. (2 2) And thus much for the demeanor of a prisoner upon his arraign
ment by standing mute; which now, in all cases, amounts to a constructive
confession.
II. The other incident to arraignments, exclusive of the plea, is the pris
oner's actual confession of the indictment. Upon a simple and plain confes
sion, the court hath nothing to do but to award judgment; but it is usually
very backward in receiving and recording such confession, out of tenderness
to the life of the subject; and will generally advise the prisoner to retract it
and plead to the indictment. (/) (23)
But there is another species of confession which we read much of in our
ancient books, of a far more complicated kind, which is called
*33°] approvement. And that is when a *person indicted of treason or
felony, and arraigned for the same, doth confess the fact before plea
pleaded, and appeals or accuses others, his accomplices, in the same crime in
order to obtain his pardon. In this case he is called an approver or prover, (24)
probator, and the party appealed or accused is called the appellee. Such
approvement can only be in capital offences; and it is, as it were, equivalent
to an indictment, since the appellee is equally called upon to answer it: and
if he hath no reasonable and legal exceptions to make to the person of the
approver, which indeed are very numerous, he must put himself upon his
(e) 2 Hawk. P. C. 831.
(/) 2 Hal. P. C. 225.
(22) Two instances have occurred since the passing of this statute of persons who re
fused to plead, and who in consequence were condemned and executed. One was a*, the
Old Bailey, for murder, in 1777; the other was for burglary, at the summer assizes at
Wells, in 1792. It might perhaps have been a greater improvement of the law if the
prisoner's silence had been considered a plea of not guilty, rather than a confession; for
it would operate more powerfully as an example, and be more satisfactory to the minds
of the public, if the prisoner should suffer death after a public manifestation of his guilt
by evidence, than that he should be ordered for execution only from the presumption
which arises from his obstinate silence. —Christian.
By stat. 7 & 8 Geo. IV. c. 28, $ 2, if, upon an indictment or information of treason,
felony, piracy, or misdemeanor, the accused shall refuse to plead, the court shall order a
plea of not guilty " to be entered.
(23) Griffith v. State, 36 Ind. 406, 409 (1871). Wilson v. State, 16 Ark. 601, 606
(l8S5)(24) Now a state's witness. People v. Kurtz, 42 Hun. 335, 342 (1886).
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trial, either by battle or by the country, and if vanquished or found guilty
must suffer the judgment of the law, and the approver shall have his pardon
ex debito justitue.(ji$) On the other hand, if the appellee be conqueror or
acquitted by the jury, the approver shall receive judgment to be hanged,
upon his own confession of the indictment; for the condition of his pardon
has failed, viz: the conviction of some other person, and therefore his con
viction remains absolute.
But it is purely in the discretion of the court to permit the approver thus
to appeal or not; and, in fact, this course of admitting approvements hath
been long disused; for the truth was, as Sir Matthew Hale observes, that
more mischief hath arisen to good men by these kind of approvements, upon
false and malicious accusations of desperate villains, than benefit to the
public by the discovery and conviction of real offenders. And therefore, in
the times when such appeals were more frequently admitted, great strictness
and nicety were held therein ;(,f) though since their discontinuance the
doctrine of approvements is become a matter of more curiosity than use. I
shall only observe that all the good, whatever it be, that can be expected
from this method of approvement is fully provided for in the cases of coin
ing, robbery, burglary, house-breaking, horse-stealing, and larceny to the
value of five shillings, from shops, warehouses, stables, and coach
houses, by statutes 4 & 5 W. and M. c. 8, *6 & 7 W. III. c. 17, [*33i
10 & 11 W. III. c. 23, and 5 Anne, c. 31, which enact that if any
such offender, being out of prison, shall discover two or more persons who
have committed the like offences, so as they may be convicted thereof, he
shall, in case of burglary or house-breaking, receive a reward of 40/., and in
general be entitled to a pardon of all capital offences excepting only murder
and treason; and of them also in the case of coining, (k) And if any such
person, having feloniously stolen any lead, iron, or other metal, shall dis
cover and convict two offenders of having illegally bought or received the
same, he shall, by virtue of statute 29 Geo. II. c. 30, be pardoned for all
such felonies committed before such discovery. It hath also been usual for
the justices of the peace, by whom any persons charged with felony are
committed to gaol, to admit some one of their accomplices to become a
witness (or, as it is generally termed, king's evidence) against his fellows;
upon an implied confidence, which the judges of gaol-delivery have usually
countenanced and adopted, that if such accomplice makes a full and com
plete discovery of that and of all other felonies to which he is examined by the
magistrate, and afterwards gives his evidence without prevarication or fraud,
he shall not himself be prosecuted for that or any other previous offence of
the same degree. (z) (26)
on a case

(25) [As due to justice.]
(261 [These statutes are now repealed.] In the case of Mrs. Rudd, in which this sub
ject is clearly and ably explained by lord Mansfield, and again by Mr. J. Aston, in deliv
ering the opinion of all the judges, (Cowp. 331,) it is laid down that no authority is given
to a justice of the peace to pardon an offender and to tell him he shall be a witness at all
events against others. But where the evidence appears insufficient to convict two or
more without the testimony of one of them, the magistrate may encourage a hope that
he who will behave fairly and disclose the whole truth, and bring the others to justice,
shall himself escape punishment. But this discretionary power exercised by the justices
of peace is founded in practice only, and cannot control the authority of the court of
gaol-delivery and exempt at all events the accomplice from being prosecuted. A motion
is always made to the judge for leave to admit an accomplice to be a witness; and unless
he should see some particular reason for a contrary conduct, he will prefer the one to
whom this encouragement has been given by the justice of peace. This admission
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CHAPTER XXVI.
OF PLEA, AND ISSUE.
*We are now to consider the plea of the prisoner, or defensive
matter, alleged by him on his arraignment, if he does not confess or
stand mute. This is either, 1. A plea to the jurisdiction; 2. A
demurrer; 3. A plea in abatement; 4. A special plea in bar; or, 5. The
general issue.

♦332]

to be a witness amounts to a promise of a recommendation to mercy, upon condition that
the accomplice make a full and fair disclosure of all the circumstances of the crime for
which the other prisoners are tried, and in which he has been concerned in concert with
them. Upon failure on his part with this condition he forfeits all claim to protection.
And upon a trial some years ago at York, before Mr. J. Buller, the accomplice, who was
admitted as a witness, denied in his evidence all that he had before confessed, upon which
the prisoner was acquitted; but the judge ordered au indictment to be preferred against
this accomplice for the same crime, and upon his previous confession and other circum
stances he was convicted and executed. And if the jury were satisfied with his guilt,
there can be no question with regard both to the law and justice of the case.
The learned commentator says that the accomplice thus admitted a witness shall not
afterwards be prosecuted for that or any other previous offence of the same degree. Mrs.
Rudd's case does not warrant the extent of that position, for the decision of that case,
and what is advanced by Mr. J. Aston, (Cowp. 341;) and, as the editor conceives, the
reason and principles of this doctrine will not extend the claim of the witness to mercy
beyond those offences in which he has been connected with the prisoners and concern
ing which he has previously undergone an examination. And with regard to these
crimes he may be cross-examined by the counsel for the prisoner, but of course he may
refuse to criminate himself of other charges, against which that prosecution affords him
no protection. The evidence and information of an accomplice, taken according to the
statutes 1 & 2 Ph. and M. c. 13, and 2 & 3 Ph. and M. c. 10, may be read against a pris
oner, upon proof of the death of the accomplice; but it can have no effect unless it is
corroborated in the same manner as his living testimony. Westbeer's case, Leach 14.—
Christian.
See further, as to the evidence of an accomplice, I Chitty's Crim. L. 603, and Stark, on
Evid. part iv. 17.
It has now been solemnly decided that an accomplice admitted as king's evidence, and
performing the condition on which he is admitted as a witness, is not entitled, as a
matter of right, to be exempt from prosecution for other offences with which he is
charged, but that it will be matter in the discretion of the judge whether he will recom
mend him for a pardon or not. Rex v. Lee, R. & R. C. C. 361. Rex V. Brunton, id. 454.
Even the equitable claim of an accomplice to a pardon, on condition of his making a
full and fair confession, does not extend to prosecutions for other offences in which he
was not concerned with the prisoner: with respect to such offences therefore he is not
bound to answer on cross-examination. Lee's, Duce's, and West's cases, 1 Phil. Ev. 37.
But the judges will not, in general, admit an accomplice as king's evidence, although
applied to for that purpose by the counsel for the prosecution, if it appear that he is
charged with any other felony than that on the trial of which he is to be a witness. 2 C.
& P. 411. Car. C. L. 62. Where an accomplice is confirmed in his evidence against one
prisoner, but not with respect to another, both may be convicted if the jury think the
accomplice deserving of credit. Rex v. Dawber and others, 2 Stark. N. P. C. 34. Car.
C. L. 67, 2 ed. And see Rex v. Dawber, 3 Stark. 34, 35, n., where it is said that if the
testimony of an accomplice be confirmed so far as it relates to one prisoner, but not as to
another, the one may be convicted on the testimony of the accomplice, if the jury deem
him worthy of credit. An accomplice does not require confirmation as to the person
charged, provided he is confirmed in the particulars of his story, ( Rex v. Birkett and
Brady, R. & R. C. C. 251;) and the corroboration of his evidence need not be on every
material point, but he must be so confirmed as to convince the jury that his statement
is correct and true. Rex v. Barnard, 1 C. & P. 88. A person indicted for a misde
meanor may be legally convicted upon the uncorroborated evidence of an accomplice.
Rex v. Jones, 2 Camp. 132. So may a person indicted for a capital offence. Jordaine v.
Lashbrook. 7 T._ R. 609. But the testimony of accomplices alone is seldom of sufficient
weight with a jury to convict offenders, the temptation to commit perjury being so
great where the witness by accusing another may escape himself. The practice, there1722
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Formerly there was another plea, now abrogated, that of sanctuary;
which is, however, necessary to be lightly touched upon, as it may give some
light to many parts of our ancient law: it being introduced and continued
during the superstitious veneration that was paid to consecrated ground in
the times of popery. First, then, it is to be observed that if a person accused
of any crime (except treason, wherein the crown, and sacrilege, wherein the
church, was too nearly concerned) had fled to any church or churchyard, and
within forty days after went in sackcloth and confessed himself guilty before
the coroner, and declared all the particular circumstances of the offence, and
thereupon took the oath in that case provided, viz., that he abjured the
realm, and would depart from thence forthwith, at the port that should be
assigned him, and would never return without leave from the king; he by
this means saved his life if he observed the conditions of the oath by
going with a cross in *his hand and with all convenient speed to the [*333
port assigned and embarking. For if, during this forty days'
privilege of sanctuary, or in his road to the seaside, he was apprehended and
arraigned in any court for this felony, he might plead the privilege of sanc
tuary, and had a right to be remanded if taken out against his will, (a) But
by this abjuration his blood was attainted, and he forfeited all his goods and
chattels. (6) The immunity of these privileged places was very much
abridged by the statutes 27 Hen. VIII. c. 19, and 32 Hen. VIII. c. 12.
And now, by the statute 21 Jac. I. c. 28, all privilege of sanctuary, and
abjuration consequent thereupon, is utterly taken away and abolished. (1)
Formerly also the benefit of clergy used to be pleaded before trial or con
viction, and was called a declinatory plea; which was the name also given to
that of sanctuary, (c) But, as the prisoner upon a trial has a chance to be
acquitted and totally discharged, and if convicted of a clergyable felony is
entitled equally to his clergy after as before conviction, this course is ex
tremely disadvantageous; and therefore the benefit of clergy is now very
rarely pleaded, but, if found requisite, is prayed by the convict before judg
ment is passed upon him. (2)
(a) Mirr. c. 1. i 13. 2 Hawk. P. C. 335.
(c) 2 Hal. P. C. 238.
(b) 2 Hawk. P. C. 52.
fore, is to advise the jury to regard the evidence of an accomplice only so far as he may
be confirmed in some part of his testimony by unimpeachable testimony. Phil. Ev. 34,
3 ed. And see id. c. 4, s. 2, and the several authorities there cited and considered.—
Chitty.
Concerning the immunity of a witness making full disclosure of the matter upon which
he is legally examined see U. S. v. Lee, 4 McLean 103 (1846). Com. r. Price, 10 Gray
(Mass. ) 472 (1858). Pitchers. People, 16 Mich. 142 (1867). An accomplice to be acompetent witness for the prosecution must not be tried with the other prisoners. State v.
O'Brien, 32 N.J. 414 (1868). Allen v. State, 10 O. 287 ( 1850I. People v. Wright, 38
Mich. 744 (1873). State v. Miller, 100 Mo. 606, 625 (1890). The English doctrines re
lating to the admission of approvers seem never to have become incorporated into the
laws of Virginia. Oliver v. Commonwealth, 77 Va. 590, 593 ( 1883). In a trial upon an
indictment a defendant cannot plead in bar that he has been used as a material witness
for the state upon the trial of his accomplice, and that such accomplice was convicted
upon his testimony. If a felon desires a pardon upon such ground he must address the
executive department. Newton v. State, 15 Fla. 610, 613 (1876).
" There is, besides, a practice which does not give a legal right to a pardon, and that is
where accomplices, having made a full and fair confession of the whole truth, are, in
consequence thereof, admitted evidence for the crown, and that evidence is afterwards
made use of to convict the other offenders. In that case, if they act fairly and opeuly,
and discover the whole truth, though they are not entitled of right to a pardon, yet the
usage, the lenity and practice of the court is to stop the prosecution against them, and
they have an equitable title to the recommendation for the king's mercy." Rex v.
Rudd, Cowper, 332. State v. Graham, 41 N. J. Law (12 Vroom) 15, 18 (1879).
(1) Challis' Law of Real Property, 2 ed. 34 11892).
(2) Benefit of clergy is abolished in all cases of felony, by 7 & 8 Geo. IV. c. 28, s. 6."Chitty.
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I proceed, therefore, to the five species of pleas before mentioned.
I. A plea to the jurisdictio?i is where an indictment is taken before a court
that hath no cognizance of the offence; as if a man be indicted for a rape at
the sheriff's tourn, or for treason at the quarter sessions: in these or similar
cases, he may except to the jurisdiction of the court, without answering at
all to the crime alleged. (d)( 3)
II. A demurrer to the indictment. This is incident to criminal
*334] cases as well as civil when the fact alleged is *allowed to be true, but
the prisoner joins issue upon some point of law in the indictment, by
which he insists that the fact, as stated, is no felony, treason, or whatever the
crime is alleged to be. Thus, for instance, if a man were indicted for
feloniously stealing a greyhound, which is an animal in which no valuable
property can be had, and therefore it is not felony, but only a civil trespass,
to steal it: in this case the party indicted may demur to the indictment;
denying it to be felony, though he confesses the act of taking it. (4) Some
have held(<?) that if, on demurrer, the point of law be adjudged against the
prisoner, he shall have judgment and execution as if convicted by verdict.
But this is denied by others, (/) who hold that in such case he shall be
directed and received to plead the general issue, not guilty, after a demurrer
determined against him. (5 ) Which appears the more reasonable, because it is
clear that if the prisoner freely discovers the fact in court, and refers it to the
opinion of the court whether it be felony or no, and upon the fact thus shown
it appears to be felony, the court will not record the confession, but admit
him afterwards to plead not guilty, (g) And this seems to be a case of the
same nature, being for the most part a mistake in point of law, and in the
conduct of his pleading; and though a man by mispleading may in some
cases lose his property, yet the law will not suffer him by such niceties to lose
his life. However, upon this doubt, demurrers to indictments are seldom
used: since the same advantages may be taken upon a plea of not guilty,
or afterwards in arrest of judgment, when the verdict has established the
fact. (6)
III. A plea in abatement'(7) is principally for a misnomer, a wrong name, or
false addition to the prisoner. As if James Allen, gentlemen, is indicted by
the name of John Allen, esquire, he may plead that he has the name of James
and not of John; and that he is a gentleman, and not an esquire.
*335] And if either fact is found by a jury, then the *indictment shall be
abated, as writs or declarations may be in civil actions, of which we
spoke at large in the preceding book. (A)(8) But in the end there is little
Id) 2 Hal. P. C. 256.
e) Ibid. 257.
/) 2 Hawk. P. C. 334.

(a) 2 Hal. P. C. 225.
(A) See book ill. pag

(3) An affidavit of the truth of the plea must be made.
In some cases the defendant may take advantage of the want of jurisdiction, under the
plea of not guilty, as where a statute directs the offence shall be tried onlv within a cer
tain boundary or by certain magistrates, ( 1 East, 352,) or where the objection proves that
no court in England can try the indictment, (6 East, 583;) and an objection to the juris
diction, apparent on the face of the proceedings, maybe taken advantage of on demurrer.
1 T. R. 316.—Chitty. See Bassett's Crim. Plea, 204.
(4) 1 Barb. Cr. Law, 3 ed. 347.
(5) This rule holds good in indictments for felonies, but not for misdemeanors. 8 East,
na.—Chitty.
(6) See People v. Taylor, 3 Denio (N. Y.) 91, 98 (1846). Peas' case, 2 Gratt (Va.)
629, 638 (1858;.
(7) An affidavit of the truth of the plea must be filed.
(8) By the provision of stat. 14 & 15 Vict. c. 100, \ 1, the court may amend certain
variances not material to the merits and not prejudicial to the defendant.
1724
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advantage accruing to the prisoner by means of these dilatory pleas; because,
if the exception be allowed, a new bill of indictment may be framed, according
to what the prisoner in his plea avers to be his true name and addition. For
it is a rule upon all pleas in abatement that he who takes advantage of a flaw
must at the same time show how it may be amended. Let us, therefore, next
consider a more substantial kind of plea, viz. :
IV. Special pleas in bar; which go to the merits of the indictment, and
give a reason why the prisoner ought not to answer it at all, nor put himself
upon his trial for the crime alleged. These are of four kinds: a former
acquittal, a former conviction, a former attainder, or a pardon. There are
many other pleas which may be pleaded in bar of an appeal ;(») but these
are applicable to both appeals and indictments.
I. First, the plea of autrefoits acquit, or a former acquittal, (9) is grounded
on this universal maxim of the common law of England, that no man is to
(t) 2 Hawk. P. C. ch. 23.
(9) Former acquittal must be pleaded specially, and is not admissible in evidence as a
defence under the general issue. State v. Buzzell, 58 N. H. 257 (i8;8). State v. Isaac,
3 La. Ann. 359, 360 (1848). Hortou v. State, 30 Tex. 191, 206 (1867). No violation of
the privilege or principle has occurred in this country. State v. Upton, 5 La. Ann, 438,
439 ('850). No person can legitimately claim an exemption from a second trial under
this maxim, unless he has once been tried by a lawful jury upon a good indictment, and
acquitted or convicted. Moseley v. State, 33 Tex. 671, 673 (1870-71). "When a jury
has been once impaneled, and charged with the trial of the prisoner, the discharge of the
jury, unless by the consent of the prisoner, or in case of legal necessity, will operate as
an acquittal, and prevent his being again put upon trial. State v. Connor, 5 Caldw. 311,
315 (Tenn. 1868). So where, upon an indictment for larceny, there has been a mistrial;
and at the next term the indictment is marked nolle prosequi [To be unwilling to pro
ceed], and a new bill found charging breach of trust, the defendant cannot plead former
jeopardy. State v. Shirer, 20 S. C. 392, 405 (1883). Where the defendant, on his own
motion, secures a reversal of a judgment of conviction, he thereby waives any objection
to being put a second time in jeopardy, and ma)- be tried again for the same offence.
State v. Wyse, 33 S. C. 582, 590 (1890). A reversed judgment in a criminal case is no
bar to a new trial. People v. O'Neill, 28 Cal. 456, 465 (1865). Where defendant was
indicted for grand larceny and receiving stolen goods, pleaded not guilty, and some
evidence was taken before the jury; and the court then dismissed the indictment over
defendant's objection; and subsequently another indictment was returned, the same as
the first save that it alleged that the goods were the property of A. and B. instead of
A.; the defendant was entitled to be discharged upon his plea of former jeopardy.
Williams v. Commonwealth, 78 Ky. 93, 102 (1879). In order to entitle the defen
dant to either of these pleas they must be upon a prosecution for the same identical
act and crime. State v. Elden, 41 Me. 165, 170 (1856). And where a prisoner has
been indicted and found guilty, by the verdict of a jury, if the judgment is arrested,
even for an insufficient cause, and the defendant discharged, he has not been legally
in jeopardy, and he cannot plead the conviction in bar to a subsequent indictment.
Gerard v. People, 3 111. 362, 364 (1842). The legislature may declare the same act to
be two offences, and to be punished as such. Hawkins v. People, 106 111. 628, 641 (1883).
A person may be twice lawfully punished for the same act, when it is of such a char
acter as to .constitute two distinct offences. State v. Inness, 53 Me. 536, 537 (1866).
The test is not whether the defendant has already been tried for the same act, but
whether he has been put in jeopardy for the same offence. State v. Stewart, 11 Ore.
52,53(1883). S. C, ibid. 238 (1884). Arrington v. Comm., 87 Va. 96, 99 (1890). State
v. Benham, 7 Conn. 414, 418 (1829). Where two or more persons are killed by the
same act, the state cannot indict the guilty party for killing one of the persons, and after
a conviction or acquittal, indict him for killing the other. Cline v. State, 42 Ind. 420,
427, 428 (1873). When, after the first prosecution, a new fact supervenes, for which the
defendant is responsible, which changes the character of the offence, and, together with
the facts existing at the time, constitutes a new and distinct crime, an acquittal or con
viction of the first offence is not a bar to a second prosecution. State v. Littlefield, 70
Me. 452 (1880). Upon an indictment for murder, defendant cannot plead in abatement
that at the time the crime was committed he was undergoing sentence of imprisonment
for life on a conviction of a former murder. Singleton v. State, 71 Miss. 782, 789 (1894).
A conviction of manslaughter is a bar to an indictment for murder, for the same offence.
State v. Hattabough, 66 Ind. 223, 237 (1879).
1725
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be brought into jeopardy of his life more than once for the same offence.
And hence it is allowed as a consequence, that when a man is once fairly
found not guilty upon any indictment or other prosecution, before any court
having competent jurisdiction of the offence, (/) he may plead such acquittal
in bar of any subsequent accusation for the same crime. (10) Therefore an
acquittal on an appeal is a good bar to an indictment on the same offence.
And so also was an acquittal on an indictment a good bar to an appeal, by
the common law;(£) and therefore, in favor of appeals, a general practice was
introduced not to try any person on an indictment of homicide till after the
year and day, within which appeals may be brought, were past; by which
time it often happened that the witnesses died, or the whole was forgotten.
To remedy which inconvenience, the statute 3 Hen. VII. c. 1 enacts,
*336] that *indictments shall be proceeded on immediately at the king's
suit, for the death of a man, without waiting for bringing an appeal;
and that the plea of aulrefoits acquit{\\) on an indictment shall be no bar to
the prosecuting of any appeal.
2. Secondly, the plea of autrefoits convict,(12) or a former conviction for
the same identical crime, though no judgment was ever given, or perhaps
will be, (being suspended by the benefit of clergy or other causes,) is a good
plea in bar to an indictment. (13) And this depends upon the same principle
as the former, that no man ought to be twice brought in danger of his life for
one and the same crime. (/ ) ( 14) Hereupon it has been held that a conviction
of manslaughter, on an appeal or an indictment, is a bar even in another
appeal, and much more in an indictment of murder; for the fact prosecuted
is the same in both, though the offences differ in coloring and in degree. It
is to be observed that the pleas of autrefoits acquit and autrefoits convict, or
a former acquittal and former conviction, must be upon a prosecution for the
same identical act and crime. (15) But the case is otherwise, in
3. Thirdly, the plea of autrefoits attaint, or a former attainder, which is a
(J) 3 Mod. 194.
(Jfc) 2 Hawk. P. C. 373.

(I) Ibid. 877.

(10) But such a plea must be strictly regular both in form and substance; for, in cases
of misdemeanor, if it is held bad on demurrer, final judgment may be entered up against
the defendant. Rex v. Taylor, 5 D. & R. 422. 3 B. & C. 502. And if it is irregularly
pleaded, and the acquittal which it sets forth appears to have been obtained by collusion,
the court will strike the plea off the file. Rex v. Taylor, 5 D. & R. 521. 3 B. & C. 612.
A plea of autrefois acquit cannot be pleaded unless the facts charged in the second indict
ment would, if true, have sustained the first. Rex v. Vandercomb, 2 East, P. C. 519.
If in a plea of autrefois acquit the prisoner were to insist on two distinct records of acquit
tal, his plea would be bad for duplicity. But semble [It seems] that if he insisted upon
the wrong, the court would, in a capital case, take care that he did not suffer by it Rex
v. Sheen, 2 C. & P. 635. And if the prisoner could have been legally convicted on the
first indictment upon any evidence that might have been adduced, his acquittal on that
indictment may be successfully pleaded to a second indictment: and it is immaterial
whether the proper evidence was adduced at the trial of the first indictment or not.
Id. ibid. A prisoner indicted for felony may plead not guilty after his special plea of
autrefois acquit has been found against him. Rex v. Welch, Car. C. L. 56. —Chittv.
See State v. Benham, 7 Conn. 414, 419 (1829).
(11) [Former acquittal. ]
( 12) [Former convictionj Before a defendant can avail himself of this plea he must
show the identity of the offence and of the person. State v. Sly, 4 Ore. 277, 278 ( 1872).
(13) Anthony's Law of Self Defence, 288. Ex parte Brown, 68 Cal. 176, 178 (1885).
( 14) Now that benefit of clergy is abolished, a previous conviction can only be pleaded
in bar of any subsequent indictment for the felony of which the defendant has been pre
viously convicted. This plea, like that of autrefois acquit, must set out the record of
conviction to the judgment inclusive, and must contain an averment that the offences
charged in the former indictment and in the present are one and the same and not differ
ent offences. 1 Barb. Cr. Law, 345.
(15) Proffatt on Jury Trials, p. 540 U877). Wilson v. State, 24 Conn. 57, 63 (1855).
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good plea in bar, whether it be for the same or any other felony. For
wherever a man is attainted of felony by judgment of death, either upon a
verdict or confession, by outlawry, or heretofore by abjuration, and whether
upon an appeal or an indictment, he may plead such attainder in bar to any
subsequent indictment or appeal for the same or for any other felony. (m)
And this because, generally, such proceeding on a second prosecution cannot
be to any purpose; for the prisoner is dead in law by the first attainder, his
blood is already corrupted, and he hath forfeited all that he had; so that it is
absurd and superfluous to endeavor to attaint him a second time. But to
this general rule, however, as to all others, there are some exceptions;
wherein, cessante ratione, cessat et ipsa lex. (16) As, 1. Where the
former attainder is reversed for error, for then it *is the same as if it [*337
had never been. And the same reason holds where the attainder is
reversed by parliament, or the judgment vacated by the king's pardon, with
regard to felonies committed afterwards. 2. Where the attainder was upon
indictment, such attainder is no bar to an appeal, for the prior sentence is
pardonable by the king; and if that might be pleaded in bar of the appeal,
the king might in the end defeat the suit of the subject by suffering the prior
sentence to stop the prosecution of a second, and then, when the time of
appealing is elapsed, granting the delinquent a pardon. 3. An attainder in
felony is no bar to an indictment of treason; because not only the judgment
and manner of death are different, but the forfeiture is more extensive and
the land goes to different persons. 4. Where a person attainted of one felony
is afterwards indicted as principal in another, to which there are also acces
saries, prosecuted at the same time; in this case it is held that the plea of
autre/oits attaint is no bar, but he shall be compelled to take his trial for the
sake of public justice; because the accessaries to such second felony cannot
be convicted till after the conviction of the principal, (n) And from these
instances we may collect that a plea of autrefoits attaint is never good but
when a second trial would be quite superfluous. (<?)( 17)
4. Lastly, a pardon may be pleaded in bar;(i8) as at once destroying the
end and purpose of the indictment by remitting that punishment which the
prosecution is calculated to inflict. There is one advantage that attends
pleading a pardon in bar, or in arrest of judgment, before sentence is passed,
which gives it by much the preference to pleading it after sentence or attainder.
This is, that by stopping the judgment it stops the attainder and prevents
the corruption of the blood, which when once corrupted by attainder cannot
afterwards be restored otherwise than by act of parliament. But, as the title
of pardons is applicable to other stages of prosecution, and they have their
respective force and efficacy as well after as before conviction, out
lawry, or *attainder, I shall therefore reserve the more minute con- [*338
sideration of them till I have gone through every other title except
only that of execution.
Before I conclude this head of special pleas in bar, it will be necessary once
(m) 2 Hawk. P. C. S75.
(n) Poph. 107.

(o) Stauudf. P. C. 107.

(16) [The reason ceasing, the law ceases.]
(17) By the 7 & 8 Geo. IV. c. 28, s. 4, it is enacted that no plea setting forth any
attainder shall be pleaded in bar of any indictment, unless the attainder be for the same
offence as that charged in the indictment, by which enactment the plea of autrefois
attaint seems to be at an end.—Chitty. See State v. Connell. 49 Mo. 2S2, 290 (1S72).
( 18) A pardon may be granted after verdict of guilty and before sentence, while excep
tions are pending for argument; and the convict, upon waiving his exceptions and
pleading the pardon, is entitled to be discharged. Comm. v. Lockwood, 109 Mass. 323
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more to observe that though in civil actions, when a man has his election
what plea in bar to make, he is concluded by that plea, and cannot resort to
another if that be determined against him; (as if, on an action of debt, the
defendant pleads a general release, and no such release can be proved, he can
not afterwards plead the general issue nil debet, (19) as he might at first: for
he has made his election what plea to abide by, and it was his own folly to
choose a rotten defence;) though, I say, this strictness is observed in civil
actions, quia interest reipublicee ut sitfinis litium; (20) yet in criminal prose
cutions in favorem vita, (21} as weH upon appeal as indictment, when a pris
oner's plea in bar is found against him upon issue tried by a jury, or adjudged
against him in point of law by the court, still he shall not be concluded or
convicted thereon, but shall have judgment of respondeat ouster,(22~) and may
plead over to the felony the general issue, not guilty, (p) For the law allows
many pleas by which a prisoner may escape death; but only one plea in con
sequence whereof it can be inflicted, viz., on the general issue, after an im
partial examination and decision of the fact by the unanimous verdict of a
jury. (23) It remains, therefore, that I consider,—
V. The general issue, or plea of not guilty, {q) upon which plea alone the
prisoner can receive his final judgment of death. (24) In case of an indict
ment of felony or treason, there can be no special justification put in by way
of plea. As, on an indictment for murder, a man cannot plead that it was in
his own defence against a robber on the highway, or a burglar; but he must
plead the general issue, not guilty, and give this special matter in evidence.
For (besides that these pleas do in effect amount to the general issue, since,
if true, the prisoner is most clearly not guilty) as the facts in treason
*339] are *laid to be done proditorie et contra ligeantice sues debitum,{2^)
and, in felony, that the killing was done felonice;(26) these charges
of a traitorous or felonious intent are the points and very gist of the indict
ment, and must be answered, directly, by the general negative, not guilty;
and the jury upon the evidence will take notice of any defensive matter and
give their verdict accordingly, as effectually as if it were, or could be, specially
pleaded. So that this is, upon all accounts, the most advantageous plea for
the prisoner, (r ) (27)
(p) 2 Hal. P. C. 239.
(q) See Appendix, 1 1.

(r) 2 Hal. P. C. 258.

(19 He owes nothing.]
(20 Because it is for the public good that there be an end to contention.]
1 21 From regard to life.]
(22 That he answers over.]
(23 : tut this is confined to cases of felony ; a defendant having pleaded in bar in all cases
iineanor is precluded from the benefit of the plea of not guilty if the plea of bar
should be found insufficient. 8 East, 107. —Christian.
1 M. & S. 184. 3 B. & C. 502. 2 B. & C. 512, (unless on demurrer). Term, P. C. 18S.
6 East, 5S3, 602.—ChiTTV.
(24) Clem v. State, 42 Ind. 420, 432 (1873).
(25) [Traitorously and against his due allegiance.] See Rankin v. State, 11 Wall. (U.
S.) 380, 382 (1870).
( 26) [Feloniously.]
(27) In cases of indictments or informations for misdemeanors, the above rule, as to
pleading the general issue, does not apply with the same degree of strictness; for there
are some cases where a special plea is not only allowable, but even requisite. Thus, if the
defendant fall within any exception or proviso which is not contained in the purview of
the statute creating the offence, he may, by pleading, show that he is entitled to the
benefit of that exception or proviso; and there are many pleas of this description in the
ancient entries. 2 Leach, 606. Rut the principal, and indeed almost the only, cases in
which special pleas to the merits are necessary, are in the case of indictments for
neglecting to repair highways and bridges. As to these, see, in general, I Chitt. C. L. 473
to 477.—Chitty. See Hawkins v. People, 106 111. 628, 641 (1883).
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When the prisoner hath thus pleaded not guilty, non culpabilis, or nient
culpable, which was formerly used to be abbreviated upon the minutes thus,
" non (or nieni) ad." the clerk of the assize, or clerk of the arraigns, on
behalf of the crown, replies that the prisoner is guilty, and that he is ready
to prove him so. This is done by two monosyllables, in the tame spirit of
abbreviation, " oil. prit." which signifies, first, that the prisoner is guilty,
(oil. culpable, or culpabilis,') and then, that the king is ready to prove him so,
prit, praslo sum, or paratus verificare. This is therefore a replication on
behalf of the king viva voce at the bar; which was formerly the course in all
pleadings, as well in civil as in criminal causes. And that was done in the
concisest manner; for when the pleader intended to demur he expressed his
demurrer in a single word, "judgment;" signifying that he demanded judg
ment whether the writ, declaration, plea, etc., either in form or matter, were
sufficiently good in law: and if he meant to rest on the truth of the facts
pleaded, he expressed that also in a single syllable, "prit;" signifying that
he was ready to prove his assertions: as may be observed from the year-books
and other ancient repositories of law. (s) By this replication the king and the
prisoner are therefore at issue;(28) for we may remember, in our strictures
upon pleadings in the preceding book,(/) it was observed that when the par
ties come to a fact which is affirmed on one side and denied on the
other, then they are said to be at issue in point *of fact: which is [*340
evidently the case here in the plea of non cul. by the prisoner and the
replication of ad. by the clerk. And we may also remember that the usual
conclusion of all affirmative pleadings, as this of ad. or guilty is, was by an
averment in these words, " and this he is ready to verify, et hoc paratus est
verificare;" which same thing is here expressed by the single word " prit."
How our courts came to express a matter of this importance in so odd and
obscure a manner, "rem tantam tarn negligcnter," (29) can hardly be pro
nounced with certainty. It may perhaps, however, be accounted for by sup
posing that these were at first short notes to help the memory of the clerk and
remind him what he was to reply; or else it was the short method of taking
down in court, upon the minutes, the replication and averment, "cul. prit;"
which afterwards the ignorance of succeeding clerks adopted for the very
words to be by them spoken, (w)
But, however it may have arisen, the joining of issue (which though now
usually entered on the record.(w) is no otherwise joined(jr) in any part of
the proceedings) seems to be clearly the meaning of this obscure expres
sion ; (y) which has puzzled our most ingenious etymologists, and is commonly
understood as if the clerk of the arraigns, immediately on plea pleaded, had
fixed an opprobrious name on the prisoner by asking him, culprit, how wilt
thou be tried? " for immediately upon issue joined it is inquired of the pris
oner by what trial he will make his innocence appear. (30) This form has at
f«) North's Life of Lord Guildford, 98.
if) See book ill. page 312.
(«) Of this ignorance we may see daily instances
in the abuse of two legal terms of ancient French ;
one, the prologue to all proclamations "oyez," or
hear ye, which is generally pronounced, most un
meaningly, "O yes:1' the other, a more pardonable

mistake,—viz. . when a jury arc all sworn, the officer
bids the crier number them, for which the word in
law-French is "eoimte." but we now hear it pro
nounced in very good English, " count t'
(mi) See Appendix. ? 1.
(x) 2 Hawk. P. C. 399.
(y) 2 Hal. P. C. 258.

(28) State v. Monagero et Segar, r Charl. (Ga.) 16, 22 (1805). Berrian v. State, 2 Zab.
(N. J.) o, 30(1849).
(29) ["To transact so important an affair so negligently."]
(30) The learned judge's explanation of prit, from prczsto sum, or paratus verificare,
however ingenious, is certainly inconsistent both with the principles and practice of
special pleading. After the general issue, or the plea of not guilty, there could be no
replication, or the words paratus verificare could not possibly have been used. This plea
1729
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present reference to appeals and approvements only wherein the appellee has his choice either to try the *accusatiou by battle or by jury .
But upon indictments, since the abolition of ordeal, there can be no
other trial but by jury, per pais, or by the country: and therefore, if the
prisoner refuses to put himself upon the inquest in the usual form, that is, to
answer that he will be tried by God and the country, (2) if a commoner; and,
if a peer, by God and his peers; (a) the indictment, if in treason, is taken pro
con/esso:(^i) and the prisoner, in cases of felony, is adjudged to stand mute,
and if he perseveres in his obstinacy shall now(d) be convicted of the
felony. (32)
When the prisoner has thus put himself upon his trial, the clerk answers,
in the humane language of the law, which always hopes that the party's inno
cence, rather than his guilt, may appear, " God send thee a good deliver
ance." And then they proceed as soon as conveniently may be to the trial;
the manner of which will be considered at large in the next chapter.
*34i]

CHAPTER XXVII.
OF TRIAL AND CONVICTION.
*342]

*The several methods of trial and conviction of offenders established
by the laws of England were formerly more numerous than at present,
through the superstition of our Saxon ancestors; who, like other northern
(j) A learned author, who Is very seldom mistaken
In his conjectures, hiis observed that the proper
answer is " by Qod or the country , " that la, either by
ordeal or by Jury ; because the question supposes an
option in the prisoner. And certainly it gives some
countenance to this observation that the trial by
ordeal used formerly to be called judicium Dei. [The

Judgment of God.l But it should seem that when
the question gives the prisoner an option his an
swer must be positive, and not in the disjunctive,
which returns the option buck to the prosecutor.
(a) Keyllnge, 57. State Trials, poMim.
(6) Stat. 12 Geo. III. c 20.

in Latin was entered thus upon the record:—Non inde est ailpabilis, et pro bono et malo
ponit se super patriam [ He is not guilty of this, and for good and for ill he puts himself
on his country]: after this the attorney-general, the king's coroner, or clerk of assize
could only join issue hjfacit similiter, or he doth the like. See App. p. 3, at the end of
this book. If, then, I might be allowed to indulge a conjecture of my own, I should
think that pril was an easy corruption of pnt. written for ponit by the clerk, as a minute
that issue was joined, or ponit se super patriam [He puts himself upon his country]; or
pnt se might be converted into prist or prest, as it is sometimes written. Cul was prob
ably intended to denote the plea, and pnt the issue; and these syllables being pronounced
aloud by the clerk to give the court and prisoner an opportunity of hearing the accuracy
of the minute, and being immediately followed by the question, How wilt thou be tried?
naturally induced the ignorant part of the audience to suppose that culprit was an
appellation given to the prisoner. As a confirmation of the conjecture that pril is a cor
ruption for pnt, the clerk of the arraigns at this day, immediately after the arraignment,
writes upon the indictment, over the name of the prisoner, pnts. And Roger North
informs us that in ancient times, when pleadings in the court were ore lenus, [verbal]
" if a sergeant in the Common Pleas said judgment, that was a demurrer; if prist, that
was an issue to the country." Life of Lord-Keeper North, 98.—Christian.
(31) [As confessed. ]
(32) By 7 & 8 Geo. IV. c. 28, s. r, it is enacted that if any person not having privilege
of peerage, being arraigned upon any indictment for treason, felony, or piracy, shall
plead thereto a plea of " not guilty," he shall by such plea, without any further form, be
deemed to have put himself upon the country for trial, and the court shall, in the usual
manner, order a jury for the trial of such person accordingly. In consequence of this
wise enactment, the absurd ceremony of asking a prisoner how he will be tried has been
wholly discontinued. By sect. 2 of the same statute, it is enacted that if any person being
arraigned upon or charged with any indictment for treason, felony, piracy, or misde
meanor shall stand mute, or will not answer directly to the indictment or information,
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nations, were extremely addicted to divination; a character which Tacitus
observes of the ancient Germans, (a) They therefore invented a considerable
number of methods of purgation or trial to preserve innocence from the danger
of false witnesses, and in consequence of a notion that God would always
interpose miraculously to vindicate the guiltless. ( 1 )
I. The most ancient(^) species of trial was that by ordeal, which was pecu
liarly distinguished by the appellation of judicium Dei, (2) and sometimes
vulgaris purgatio, to distinguish it from the canonical purgation, which was
by the oath of the party. This was of two sorts, (c) either ftre-ordeal, or
waler-ordeal; the former being confined to persons of higher rank, the latter
to the common people, (d ) Both these might be performed by deputy ; but
the principal was to answer for the success of the trial; the deputy only ven
turing some corporal pain, for hire, or perhaps for friendship. (<?)
Fire-ordeal was *performed either by taking up in the hand, unhurt, [*343
a piece of red-hot iron of one, two, or three pounds' weight; or else
by walking barefoot, and blindfold, over nine red-hot ploughshares, laid
lengthwise at unequal distances; and if the party escaped being hurt he was
adjudged innocent; but if it happened otherwise, as without collusion it
usually did, he was then condemned as guilty. However, by this latter
method, queen Emma, the mother of Edward the Confessor, is mentioned to
have cleared her character when suspected of familiarity with Alwyn, bishop
of Winchester. (/)
Water-ordeal was performed either by plunging the bare arm up to the
elbow in boiling water, and escaping unhurt thereby, or by casting the person
suspected into a river or pond of cold water; and if he floated therein without
any action of swimming, it was deemed an evidence of his guilt, but if he
sunk he was acquitted. It is easy to trace out the traditional relics of this
water-ordeal in the ignorant barbarity still practiced in many countries to
discover witches by casting them into a pool of water and drowning them to
prove their innocence. And in the Eastern empire the fire-ordeal was used
to the same purpose by the emperor Theodore Lascaris; who, attributing his
sickness to magic, caused all those whom he suspected to handle the hot iron:
thus joining (as has been well remarked)( g) to the most dubious crime in
the world the most dubious proof of innocence.
And, indeed, this purgation by ordeal seems to have been very ancient and
very universal in the times of superstitious barbarity. It was known
to the ancient Greeks: for, in the *Antigone of Sophocles, (k) a [*344
person, suspected by Creon of a misdemeanor, declares himself ready
" to handle hot iron and to walk over fire;" in order to manifest his innocence,
which, the scholiast tells us, was then a very usual purgation. And Grotius(:) gives us many instances of water-ordeal in Bithynia, Sardinia, and
(a) r>e Mar. nerm. 10
man, by water if of inferior degree.] Glanv. £ 14,
tb) Mirr.
LL. Inn
C. ((■)
1. This la still expressed in that common form of
(c)
c. 3.3. c.23.77.
(d) Trnelitr mpurtmre it qui acciimtur, per Deijudi- speech, " of going through fire and water to serve
eium: trilieef per calidum ferrum, vel per aquam, pro another."
dirrrsilate eimdilioniii ham'inum: perferrum calidnm,
if) Tho. Rudbome, HieL Maj. Htnton, I. 4, c, 1.
tiftterit homoliJirr: per nnitam. « turrit rustieug. [The
(fj) Sp. I'- b. acii. c. o.
accused pnrfv is bound to dear himself by the jndp(A) V. 270.
ment n( God : tbnt Is. eitber by hot iron, or bv water,
(«) On Numb. v. 17.
according to his rank ; by hot iron if he be a free
in every such case it shall be lawful for the court, if it shall so think fit, to order the
proper officer to enter a plea of " not guilty " on behalf of such person; and the plea so
entered shall have the same force and effect as if such person had actually pleaded the
same. —Chitty. If a partv arraigned on a criminal charge stands mute, the court shall
cause the plea of not guilty to be entered, when the trial shall proceed. Nelson v.
State, 47 Miss. 621, 627 ( 1893).
( 1) Wilson v. State, 16 Ark. 601, 607 (1855V
(2) [The judgment of God.] Sometimes [Common purgation.]
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other places. There is also a very peculiar species of water-ordeal said to
prevail among the Indians on the coast of Malabar, where a person accused
of any enormous crime is obliged to swim over a large river abounding with
crocodiles, and if he escapes unhurt he is reputed innocent. As, in Siam,
besides the usual methods of fire and water-ordeal, both parties are sometimes
exposed to the fury of a tiger let loose for that purpose, and if the beast spare
either, that person is accounted innocent ; if neither, both are held to be guilty;
but if he spares both, the trial is incomplete, and they proceed to a more cer
tain criterion, (k)
One cannot but be astonished at the folly and impiety of pronouncing a man
guilty unless he was cleared by a miracle, and of expecting that all the powers
of nature should be suspended by an immediate interposition of Providence
to save the innocent whenever it was presumptuously required. And yet in
England so late as king John's time we find grants to the bishops and clergy
to use the judicium ferri, aqua et ignis. (/ ) (3) And, both in England and
Sweden, the clergy presided at this trial, and it was only performed in the
churches or in other consecrated ground; for which Stiernhook(w) gives the
reason: " non defuit illis opera et laboris pretium; semper enim ab ejusmodi
judicio aliquid lucri sacerdotibus obveniebat."'(4) But, to give it its due
praise, we find the canon law very early declaring against trial by ordeal, or
vulgaris purgafij,(s) as being the fabric of the devil, "cum sit contra prceceptum Domini, non tentabis Dominum Deum tuum." («)(6) Upon
*345] this authority, though the canons ^themselves were of no validity
in England, it was thought proper (as had been done in Denmark
above a century before) (0) to disuse and abolish this trial entirely in our
courts of justice by an act of parliament, in 3 Hen. III., according to Sir
Edward Coke, (p) or rather by an order of the king in council. (y)
II. Another species of purgation somewhat similar to the former, but
probably sprung from a presumptuous abuse of revelation in the ages of
dark superstition, was the corsned, or morsel of execration: being a piece of
cheese or bread of about an ounce in weight, which was consecrated with a
form of exorcism; desiring of the Almighty that it might cause convulsions
and paleness, and find no passage, if the man was really guilty; but might
turn to health and nourishment if he was innocent;(r) as the water of jeal
ousy among the Jews(j) was, by God's special appointment, to cause the
belly to swell and the thigh to rot, if the woman was guilty of adultery.
This corsned was then given to the suspected person, who at the same time
also received the holy sacrament ;(/) if, indeed, the corsned was not, as some
have suspected, the sacramental bread itself, till the subsequent invention of
transubstantiatioti preserved it from profane uses with a more profound re
spect than formerly. Our historians assure us that Godwin, earl of Kent,
in the reign of king Edward the Confessor, abjuring the death of the king's
brother, at last appealed to his corsned, "per buccellam deglutiendam abjuravit,'"(a)(7) which stuck in his throat and killed him. This custom has
(*) Mod. Un. Hist. vli. 266.
(?) I Rym. Ttzd. 13&. Spelm. Gloss. 326. 2 Pryn.
it) Spelm. Gloss 43.5.
Rec. Append. 20. Seld Eadm. fol. 48.
(m) De jure Sueonum, I. 1, c. 8.
(r) Spelm. Gloss. 4S9.
(n) Decretal, part 2, ran*. 2. qu. 5, (list. 7. Decretal,
It) Numb. oh. v.
lib. S. tit. 50, c 9. and Gloss, ibid.
U) LL. Cnnut. o. 6.
(o) Mod Un. Hist, xxiii. 105.
(u) Ingulph.
(p) 9 Rep. 32.
(3) [The judgment of iron, water, and fire.]
(4) f" They did not go without reward for their pains and labor, for from judgments of
this kind some gain always accrued to the priests."]
(5) [Common purgation.]
(6) [" Since it is against the commandment of the Lord,—thou shalt not tempt the
Lord, thy God."]
(7) [" He abjured it by swallowing the morsel of execration."]
1732

Chap. 27]

OF PUBLIC WRONGS.

345-346-347

long since been gradually abolished, though the remembrance of it still
subsists in certain phrases of abjuration retained among the common peo
ple, (w)
*However, we cannot but remark, that though in European countries [*346
this custom most probably arose from an abuse of revealed religion,
yet credulity and superstition will, in all ages and in all climates, produce
the same or similar effects. And therefore we shall not be surprised to find
that in the kingdom of Pegu there still subsists a trial by the corsned very
similar to that of our ancestors, only substituting raw rice instead of bread.
(x) And in the kingdom of Monomotapa they have a method of deciding
lawsuits equally whimsical and uncertain. The witness for the plaintiff
chews the bark of a tree endued with an emetic quality, which, being suffi
ciently masticated, is then infused in water which is given the defendant to
drink. If his stomach rejects it he is condemned; if it stays with him he is
absolved, unless the plaintiff will drink some of the same water; and if it
stays with him also the suit is left undetermined.
These two antiquated methods of trial were principally in use among our
Saxon ancestors. The next, which still remains in force, though very rarely
in use, owes its introduction among us to the princes of' the Norman line.
And that is,
III. The trial by battle, (8) duel, or single combat; which was another
species of presumptuous appeals to Providence, under an expectation that
Heaven would unquestionably give the victory to the innocent or injured
party. The nature of this trial in cases of civil injury, upon issue joined
in a writ of right, was fully discussed in the preceding book;(^) to which I
have only to add that the trial by battle may be demanded at the election of
the appellee, in either an appeal or an approvement; and that it is carried on
with equal solemnity as that on a writ of right; but with this difference, that
there each party might hire a champion, but here they must fight
in their proper persons. And, therefore, if the *appellant or approver [*347
be a woman, a priest, an infant, or of the age of sixty, or lame, or .
blind, he or she may counterplead and refuse the wager of battle, and com
pel the appellee to put himself upon the country. Also peers of the realm,
bringing an appeal, shall not be challenged towage battle, on account of the
dignity of their persons; nor the citizens of London, by special charter, be
cause fighting seems foreign to their education and employment. So like
wise if the crime be notorious: as if the thief be taken with the mainour, or
the murderer in the room with a bloody knife, the appellant may refuse the
tender of battle from the appellee; (a) for it is unreasonable that an innocent
man should stake his life against one who is already half convicted.
The form and manner of waging battle upon appeals are much the same
as upon a writ of right; only the oaths of the two combatants are vastly
more striking and solemn, (b) The appellee, when appealed of felony, pleads
not guilty, and throws down his glove, and declares he will defend the same
by his body; the appellant takes up the glove and replies that he is ready to
make good the appeal, body for body. And thereupon the appellee, taking
the book in his right hand and in his left the right hand of his antagonist,
swears to this effect:— "Hoc audi homo, quern per manum teneo, etc.," "Hear
this, O man, whom I hold by the hand, who callest thyself John by the name
(w) As, " I will take the sacrament upon It ; may
this morsel be mv last :" and the like.
(z) Mod. Un. Hist. vll. 129.
(y) Ibid. xv. 461.

(«) See book ill. page S37.
(a) 2 Hawk. P. C. 427.
(6) Flet. I. 1, c. 34. 2 Hawk. P. C. 428.

(8) This species of trial is now entirely abolished, by the 59 Geo. III. c. 46. See I B.
fit Aid. 405.—Chitty.
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of baptism, that I, who call myself Thomas by the name of baptism, did
not feloniously murder thy father, William by name, nor am anyway guilty
of the said felony. So help me God and the saints; and this I will defend
against thee by my body, as this court shall award. ' ' To which the repellant replies, holding the Bible and his antagonist's hand in the same manner
as the other: — " Hear this, O man, whom I hold by the hand, who callest
thyself Thomas by the name of baptism, that thou art perjured; and
*348] therefore perj ured because that thou feloniously didst murder my *father,
William by name. So help me God and the saints; and this I will
prove against thee by my body, as this court shall award, "(c) The battle is
then to be fought with the same weapons, viz. , batons, the same solemnity,
and the same oath against amulets and sorcery, that are used in the civil
combat; and, if the appellee be so far vanquished that he cannot or will not
fight any longer, he shall be adjudged to be hanged immediately; and then,
as well as if he be killed in battle, Providence is deemed to have determined
in favor of the truth, and his blood shall be attainted. But if he kills the
appellant, or can maintain the fight from sunrising till the stars appear in the
evening, he shall be acquitted. So also, if the appellant becomes recreant,
and pronounces the horrible word of craven, he shall lose his liberam legem
and become infamous; and the appellee shall recover his damages, and also
be forever quit, not only of the appeal, but of all indictments likewise for the
same offence. (9)
IV. The fourth method of trial used in criminal cases is that by the peers
of Great Britain, in the court of parliament, or the court of the lord high
steward, when a peer is capitally indicted: for in case of an appeal a peer shall
be tried by jury.(</ )(io) Of this enough has been said in a former chap
ter; (<?) to which I shall now only add that, in the method and regulation of
its proceedings, it differs little from the trial per patriam, or by jury; except
that no special verdict can be given in the trial of a peer,(/) because
*349] the lords of parliament, or the lord high steward, (if the trial be *had
in his court,) are judges sufficiently competent of the law that may
arise from the fact; and except also that the peers need not all agree in their
verdict, but the greater number, consisting of twelve at the least, will con
clude and bind the minority, (g)
V. The trial by jury, or the country, per patriam, is also that trial by the
peers of every Englishman which, as the grand bulwark of his liberties, is
secured to him by the great charter: (Ji) " nullus liber homo capiatur, vel imprisonetur, aut exulet, aut aliquo alio modo dcstruatur, nisi per legale judicium
parium suorum, vel per legem terra." {11)
(c) There is a striking resemblance between this
process and that of the courtof Arcopairus at Athens
for murder, wherein the prosecutor and prisoner
were both sworn in the most solemn manner; the
prosecutor, that he was related to the deceased, (for
none but near relations were permitted to prosecute
In that court, ) and that the prisoner was the cause

of his death ; the prisoner, that he was innocent of
the chnnre against him. Pott. Antiq. b. i. c. 19.
(rf) 9 Rep. 30. 2 Inst, 49.
(e) See page 259.
/) Hatt. 116.
(n) Kelynge.56. stat.7W.m.c.S, ail. Foster, 247.
(A 9 Hen. III. c. 29.

(9) [Free law.] The last time that the trial by battle was awarded in this country was
in the case of lord Rae and Mr. Ramsay, in the 7 Ch. I. The king, by his commission,
appointed a constable of England to preside at the trial, who proclaimed a day for the
duel, on which the combatants were to appear with a spear, a long sword, a short sword,
and a dagger; but the combat was prorogued to a further day, before which the king
revoked the commission. See an account of the proceedings, 11 Harg. St. Tr. 124. See
also 3 book, 337.—Christian.
(10) The nobility are tried by their peers for treason and felony, and misprision of
these; but in all other criminal prosecutions they are tried, like commoners, by a jury.
3 Inst. 30. See 1 book, 401, note 18.—Christian.
(11) [Vide ante, vol. 2, p. 93.]
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The antiquity and excellence of this trial for the settling of civil property
has before been explained at large. (2) And it will hold much stronger in
criminal cases; since in times of difficulty and danger more is to be appre
hended from the violence and partiality of judges appointed by the crown in
suits between the king and the subject than in disputes between one indi
vidual and another to settle the metes and boundaries of private property.
Our law has therefore wisely placed this strong and twofold barrier, of a pre
sentment and a trial by jury, between the liberties of the people and the pre
rogative of the crown. (12) It was necessary, for preserving the admirable
balance of our constitution, to vest the executive power of the laws in the
prince; and yet this power might be dangerous and destructive to that very
constitution, if exerted without check or control by justices of oyer and ter
miner occasionally named by the crown; who might then, as in France or
Turkey, imprison, despatch, or exile any man that was obnoxious to the
government, by an instant declaration that such is their will and pleasure.
But the founders of the English law have with excellent forecast contrived
that no man should be called to answer to the king for any capital crime
unless upon the preparatory accusation of twelve or more of his fellow-sub
jects, the grand jury ; and that the truth of every accusation, whether
preferred in the shape of an indictment, information, or appeal, *should [*350
afterwards be confirmed by the unanimous suffrage of twelve of his
equals and neighbors indifferently chosen and superior to all suspicion. (13)
So that the liberties of England cannot but subsist so long as this palladium
(14) remains sacred and inviolate; not only from all open attacks, (which
none will be so hardy as to make,) but also from all secret machinations
which may sap and undermine it;( 15) by introducing new and arbitrary
methods of trial, by justices of the peace, commissioners of the revenue, and
courts of conscience. And, however convenient these may appear at first, (as
doubtless all arbitrary powers, well executed, are the most convenient,') yet
let it be again remembered that delays and little inconveniences in the forms
of justice are the price that all free nations must pay for their liberty in more
substantial matters; that these inroads upon this sacred bulwark of the nation
are fundamentally opposite to the spirit of our constitution; and that, though
begun in trifles, the precedent may gradually increase and spread to the utter
disuse of juries in questions of the most momentous concern. (16)
What was said of juries in general, and the trial thereby in civil cases, will
greatly shorten our present remarks with regard to the trial of criminal suits;
indictments, informations, and appeals; which trial I shall consider in the
same method that I did the former: by following the order and course of the
proceedings themselves, as the most clear and perspicuous way of treating it.
When, therefore, a prisoner on his arraignment hath pleaded not guilty,
and for his trial hath put himself upon the country, which country the jury
are, the sheriff of the county must return a panel of jurors, liberos et legates
(i) See book UL page 379.

(12) McCauley v. State, 26 Ala. 135, 142 (1855).
(n) Nelson v. State, 47 Miss. 621, 629 (1872). State v. Albee, 61 N. H. 423, 425
(1881).
( r4) [A wooden image of Pallas,—safeguard.]
( 15) " This remark, though it derives new force in being adopted by so great an author
ity, is not original in Mr. Justice Blackstone. For the same express reason for the
institution and authority of juries is to be found in Bracton, who wrote above five
hundred years before him." King v. Shipley, 4 Doug. 73, 110 Eng. (1784).
(16I McCaulev v. State, 26 Ala. 135, 144 (1855). State v. Olds, 19 Ore. 397, 428 (1890).
Hurtado v. California, 110 U. S. 516, 545 (1883).
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homines, de vicineto7(17) that is, freeholders, without just exception, and of
the w'w or neighborhood; which is interpreted to be of the county where
the fact is committed. (/)(i8) If the proceedings are before the court of
king's bench, there is time allowed, between the assignment and the
*35i] trial, for a jury to be *impanelled by a writ of venire facias, (19) to
the sheriff, as in civil causes; and the trial in case of a misdemeanor
is had at nisi prius, (20) unless it be of such consequence as to merit a trial
at bar; which is always invariably had when the prisoner is tried for any
capital offence. But before commissioners of oyer and terminer and gaoldelivery, the sheriff, by virtue of a general precept directed to him before
hand, returns to the court a panel of forty-eight jurors, to try all felons that
may be called upon their trial at that session; and therefore it is there usual
to try all felons immediately or soon after their arraignment. Bet it is not
customary, nor agreeable to the general course of proceedings, (unless by
consent of parties, or where the defendant is actually in gaol, ) to try persons
indicted of smaller misdemeanors at the same court in which they have
pleaded not guilty or traversed the indictment. But they usually give secu
rity to the court to appear at the next assizes or session, and then and there
to try the traverse, giving notice to the prosecutor of the same. (21)
In cases of high treason, whereby corruption of blood may ensue, (except
treason in counterfeiting the king's coin or seals,) or misprision of such
treason, it is enacted, by statute 7 W. III. c. 3, first, that no person shall be
tried for any such treason, except an attempt to assassinate the king, unless
the indictment be found within three years after the offence committed; next,
that the prisoner shall have a copy of the indictment, (which includes the
caption,) (k) but not the names of the witnesses, five days at least before the
trial; that is, upon the true construction of the act, before his arraignment, (/)
for then is the time to take any exceptions thereto by way of plea or demurrer;
thirdly, that he shall also have a copy of the panel of jurors two days before his
trial; and, lastly, that he shall have the same compulsive process to bring in
his witnesses for him as was usual to compel their appearance against him.
And, by statute 7 Anne, c. 21, (which did not take place till after the
decease of the late pretender,) all persons indicted for high treason or
*352] misprision *thereof shall have not only a copy of the indictment,
but a list of all the witnesses to be produced, and of the jurors
impanelled, with their professions and places of abode, delivered to him ten
days before the trial, and in the presence of two witnesses, the better to pre
pare him to make his challenges and defence. But this last act, so far as it
affected indictments for the inferior species of high treason, respecting the
coin and the royal seals, is repealed by the statute 6 Geo. III. c. 53, else it
had been impossible to have tried those offences in the same circuit in which
they are indicted: for ten clear days between the finding and the trial of the
indictment will exceed the time usually allotted for any session of oyer and
U ) 2 Hal. P. C. 261. 2 Hawk. P. C. 403.
(*) Post. 229. Append. 1.

(I) Ibid. 230.

(17) [Free and lawful men of the vicinage.]
(18) See State v. Young, 1 Tread. (S. C.) 237, 238 (1812). Whitehead v. Com., 19
Grat. (Va.) 640 (1870). State v. Albee, 61 N. H. 423, 425 (1881). Watt v. People, 126
111. 9, 16 ( 1888). Jurors in one county are not competent to pass upon the guilt or inno
cence of a party in regard to a crime alleged to have been committed by him in another
county. Buckrice v. People, no 111. 29, 33 (1884).
(19) [That you cause to come.]
(20) [Unless before.]
(21) State v. Posey, 7 Rich. Law (S. C.) 484, 489 (1854). See stat. 52 and 53 Vict c.
12, 2 3, concerning expedition of trial at the sessions.
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terminer. (m)(22) And no person indicted for felony is, or (as the law stands)
ever can be, entitled to such copies before the time of his trial. (»)
When the trial is called on, the jurors are to be sworn, as they appear, to
the number of twelve, unless they are challenged by the party. (23)
Challenges may here be made, either on the part of the king, or on that
of the prisoner, and either to the whole array, or to the separate polls, (24)
for the very same reasons that they may be made in civil causes. (0) (25) For
it is here at least unnecessary (26) as there, that the sheriff or returning
officer be totally indifferent that where an alien is indicted the jury should be
de mcdietate, or half foreigners, if so many are found in the place, (27) (which
(m) Fost. 250.
(n) 2 Httwk. P. C. 410.

(0) See book lii. page 359.

(22 ) By 39 & 40 Geo. III. c. 93, in all cases of high treason in compassing or imagining
the death of the king, and of misprision of such treason, where the overt act alleged in
the indictment is the assassination of the king or a direct attempt against his life or per
son, the party accused shall be indicted and tried in the same manner and upon the like
evidence as if charged with murder. But the judgment and execution shall remain the
same as in other cases of high treason. And, by 6 Geo. IV. c. 50, s. 91, when any person
is indicted for high treason or misprision of treason, in any court except King's Bench,
a list of the petit jury, with their names, professions, and places of abode, shall be given
at the same time that the copy of the indictment is delivered to the party indicted, which
shall be ten days before arraignment, and in th'e presence of two or more credible wit
nesses; and when any person is so indicted in King's Bench, a copy of the indictment
shall be delivered as before mentioned; but the list of the petit jury, made out as before
mentioned, may be delivered to the party indicted, after arraignment, so that it be ten
days before trial. Proviso, not to extend to interfere with the provisions of 39 & 40
Geo. IV. c. 93, nor to cases of treason relating to the coin.
Where the jury-panel is incorrect, a motion may be made on the part of the crown, in
the court of gaol-delivery, for leave to the sheriff to amend the panel. 1 East, P. C. 113.
—Chitty.
(23) The caption if it does not give the names of the jurors should show at least that
it was taken before twelve jurors. McClure v. Tennessee, 1 Tenn. 222. Cooley v. State,
38 Texas, 638 (1873).
(24) By 6 Geo. IV. c. 50, s. 27, if any man shall be returned as a juror for the trial of
any issue in any of the courts in the act mentioned who shall not be qualified according
to the act, the want of such qualification shall be good cause of challenge, and he shall
be discharged upon such challenge, if the court shall be satisfied of the fact; and if any
man returned as a juror for the trial of any such issue shall be qualified in other respects
according to the act, the want of freehold shall not on such trial, in any case, civil or
criminal, be accepted as good cause of challenge, either by the crown or the party, nor
as cause for discharging the man so returned upon his own application. Proviso, not to
extend to any special juror.
By sect. 29, in all inquests to be taken before any of the courts in the act mentioned
wherein the king is a party, howsoever it be, notwithstanding it be alleged by them that
sue for the king that the jurors of those inquests, or some of them, be not indifferent for
the king; yet such inquests shall not remain untaken for that cause; but if they that sue
for the king will challenge any of those jurors, they shall assign of their challenge a
cause certain, and the truth of the same challenge shall be inquired of according to the
custom of the court; and it shall be proceeded to the taking of the same inquisition, as
it shall be found, if the challenges be true or not, after the discretion of the court; and
no person arraigned for murder or felony shall be admitted to any peremptory challenge
above the number of twenty.
And, by 7 & 8 Geo. IV. c. 28, s. 3, if any person indicted for any treason, felony, or
piracy shall challenge peremptorily a greater number of the men returned to be of the
jury than such person is entitled by law so to challenge in any of the said cases, every
peremptory challenge beyond the number allowed by law in any of the said cases shall
be entirely void, and the trial of such person shall proceed as if no such challenge had
been made.—Chitty.
(25) Challenges must be specific. Rapalje's Crim. Pro. sec. 204 (1889). The subject
of challenges is fully discussed in Anthony's on Self-Defence, 186.
(26) To have an impartially selected jury by a disinterested officer is a common law
right independent of any statute. People v. Felker, 61 Mich. 116 (1886}.
(27) Stat. 33 & 34 Vict. c. 77, ? 8 provides that aliens who have been domiciled in Eng
land or Wales for ten years shall be liable to serve as jurors, but not otherwise.
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does not indeed hold in treasons, ( p) aliens being very improper judges of the
breach of allegiance;(28) nor yet in the ease of Egyptians(2a) under the
statute 22 Hen. III. c, 10;) that on every panel there should be a competent
number of hundredors; (30) and that the particular jurors should be omm
exceptione majores ,(31) —not liable to objection either propter honoris respedum, propter defectum, propter affectum, or proper delictum. (32)
*353J ^Challenges upon any of the foregoing accounts are styled challenges
for cause, which may be without stint in both criminal and civil
trials. (33) But in criminal cases, or at least in capital ones, there is, in favorem vita, (34) allowed to the prisoner an arbitrary and capricious species of
challenge to a certain number of jurors, without showing any cause at all,
which is called a peremptory challenge; (35) a provision full of that tenderness
and humanity to prisoners for which our English laws are justly famous. (36)
This is grounded on two reasons. 1 . As every one must be sensible what
sudden impressions and unaccountable prejudices we are apt to conceive
upon the bare looks and gestures of another, and how necessary it is that
a prisoner (when put to defend his life) should have a good opinion of his
jury, the want of which might totally disconcert him, the law wills not
that he should be tried by any one man against whom he has conceived a
prejudice, even without being able to assign a reason for such his dislike.
2. Because, upon challenges for cause shown, if the reasons assigned prove
insufficient to set aside the juror, perhaps the bare questioning his indiffer
ence may sometimes provoke a resentment, to prevent all ill consequences
from which the prisoner is still at liberty, if he pleases, peremptorily to set
him aside.
This privilege of peremptory challenges, though granted to the prisoner, is
denied to the king by the statute 33 Edw. I. st. 4, which enacts that the king
shall challenge no jurors without assigning a cause certain, to be tried and
approved by the court. However, it is held that the king need not assign his
(p) 2 Hawk. P. C. 420. 2 Hal. P. C 271.

(28) The privilege is taken away from persons indicted of high treason by the I & 2
Ph. and M. c. 10, which directs that all trials for that offence shall take place as at com
mon law.—Chitty.
(29) The 28 Edw. III. c. 13, on which this right of aliens was founded, was repealed,
as to Egyptians, by the 1 & 2 Ph. and M. c. 4, s. 3 and the 5 Eliz. c. 20, which enacted
that they should be tried by the inhabitants of the county where they were arrested, and
not per medictatem lingua [A jury composed one-half of natives and the other of for
eigners]; but that provision was repealed by the 23 Geo. III. c. 51; and Egyptians are
now dealt with under the vagrant acts as rogues and vagabonds. —Chitty.
(30) The right to challenge for want of hundredors is now taken away, by the 6 Geo.
IV. c. 50, s. 13.—Chitty. See Co. Litt. 125a.
(31) [Above all exception.]
(32) [ Vide, vol. 3, p. 361.] State v. Knight, 43 Maine, no (1857).
(33) When the challenge is on the ground of affinity to the sheriff it is best to leave it
to two jurymen. Anthony on Self-Defence, 179 (1887). But if the parties submit to the
judge a question as to the facts upon which a challenge is based, there is no appeal from
his decision. 1 Archbold's Crim. Pr. & PI. 520 (1877).
(34) [Out of regard for human life.]
(35) This right has been carefully protected and maintained by the courts of this coun
try. People v. Bodine, 1 Denio (N. Y. ) 310 (1845). Sealey v. State, I Ga. 216 (1846).
Lamb v. State, 36 Wis. 426 (1874). Lewis v. The United States, 146 U. S. 376 (1892).
State v. Wise & Johnston, 7 Richardson (S. C. Law) 416 (1853). Garner v. State, 5 Yerger (Tenn.) 170 (1833). Anthony on Self-Defence, 211 (1887). Whelan v. The Queen,
28 Up. Can. R. (Q B. ) 100 (1S68). At common law, these are restricted to the main
issue, in which the life of the party is in jeopardy, and cannot be made on the trial of
any collateral issue whatever. Freeman v. People, 4 Denio, 9, 22 (N. Y. 1847).
(36) 2 Harg. St. Tr. 808, and 4 Harg. St. Tr. 1.
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cause of challenge till all the panel is gone through, and unless there cannot be
a full jury without the person so challenged; and then, and not sooner, the
king's counsel must show the cause, otherwise the juror shall be sworn. (?)(37)
The peremptory challenges of the prisoner must, however, have
some reasonable boundary; otherwise he might never *be tried. (38) [*354
This reasonable boundary is settled by the common law to be the
number of thirty-five; that is, one under the number of three full juries.
For the law judges that five-and-thirty are fully sufficient to allow the most
timorous man to challenge through mere caprice; and that he who peremp
torily challenges a greater number, or three full juries, has no intention
to be tried at all. And therefore it dealt with one who peremptorily chal
lenges above thirty-five, and will not retract his challenge, as with one who
stands mute or refuses his trial, by sentencing him to the peineforte et durc^yf)
in felony, and by attainting him in treason, (r) And so the law stands at
this day with regard to treason of any kind.
But by statute 22 Hen. VIII. c. 14, (which, with regard to felonies, stands
unrepealed by statute 1 & 2 Ph. and M. c. 10,) by this statute, I say, no
person arraigned for felony can be admitted to make any more than twenty
peremptory challenges. (40) But how if the prisoner will peremptorily
challenge twenty-one? what shall be done? The old opinion was, that
judgment of peine forte et dure should be given, as where he challenged
thirty-six at the common law;(.f) but the better opinion seems to be(7) that
such challenge shall only be disregarded and overruled. Because, first, the
common law doth not inflict the judgment of penance for challenging twentyone, neither doth the statute inflict it; and so heavy a judgment (or that of
conviction, which succeeds it) shall not be imposed by implication. Secondly,
the words of the statute are, ' ' that he be not admitted to challenge more than
twenty;" the evident construction of which is, that any further challenge
shall be disallowed or prevented; and therefore, being null from the begin
ning and never in fact a challenge, it can subject the prisoner to no punish
ment; but the juror shall be regularly sworn. (41)
If, by reason of challenges or the default of the jurors, a sufficient
number cannot be had of the original panel, a tales *may be awarded [*355
as in civil causes, (w) till the number of twelve is sworn, " well and
(?) 2 Hawk. P. C. 413. 2 Hal. P. C. 271.
r) 2 Hal. P. C. 268.
(«) 2 Hawk. P. C.-H4.
(i) 3 Inst. 227. 2 Hal. P. C. 270.
(u) See book 111. page 364. But In mere commis

sions of gaol-dellvery no tales can be awarded,
though the court may ore tenus [Verbally] order a
new panel to be returned imtanter [Instantly]. 4
Inst. 68. 4 St Tr. 728. Cooke's case.

(37) Mansell v. The Queen, 8 Ellis & Blackburn. 108 ( C. L. R. i860). President etc.
W. & W. Turnpike Co. v. People, 9 Barb. (N. Y. ) 166 (1850). And the practice is the
same both in trials for misdemeanors and for capital offences. 3 Harg. St. Tr. 519.
Where there is a challenge for cause, two persons in court not of the jury are sworn to
try whether the juryman challenged will try the prisoner indifferently. Evidence is
then produced to support the challenge, and, according to the verdict of the two tryers,
the juryman is admitted or rejected. A juryman was thus set aside in O'Coigley's trial
for treason, because, upon looking at the prisoners, he had uttered the words "damned
rascals." See O'Coigley's Trial.— Christian.
(38) The statutes of several of the states require the trial to take place within a speci
fied time from the institution of the proceeding. Wharton's Crim. Plead. 418.
(39) [A violent and severe punishment.]
(40) The right of a defendant to a peremptory challenge of jurors to the number of
twenty now exists in all cases of felony, and is not confined to those which are punishable
capitally. Gray v. The Queen, 11 Clark & Finnelly, 473 (1844).
(41) Now the statute 7 & 8 Geo. IV. c. 28, s. 3 has put an end to all doubt on the point,
by enacting that every peremptory challenge beyond the number allowed by law shall
be entirely void, and the trial of the offender shall proceed as if no such challenge had
been made.—Stewart.
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truly to try, and true deliverance make, between our sovereign lord the king
and the prisoner whom they have in charge; and a true verdict to give
according to their evidence. (42)
When the jury is sworn, if it be a cause of any consequence, the indict
ment is usually opened, and the evidence marshalled, examined, and enforced,
by the counsel for the crown or prosecution. But it is a settled rule at com
mon law that no counsel shall be allowed a prisoner upon his trial, upon the
general issue in any capital crime, unless some point of law shall arise proper
to be debated, (w) A rule which (however it may be palliated under cover
of that noble declaration of the law, when rightly understood, that the judge
shall be counsel for the prisoner; that is, shall see that the proceedings against
him are legal and strictly regular) (x) seems to be not at all of a piece with
the rest of the humane treatment of prisoners by the English law. (43) For
upon what face of reason can that assistance be denied to save the life of a
man which yet is allowed him in prosecutions for every petty trespass ? Nor
indeed is it, strictly speaking, a part of our ancient law; for the Mirror,
having observed the necessity of counsel in civil suits, ' ' who know how to
forward and defend the cause, by the rules of law and customs of the realm,"
immediately afterwards subjoins, ' ' and more necessary are they for defence
upon indictments and appeals of felony than upon other venial causes, "(z)
And the judges themselves are so sensible of this defect that they never
scruple to allow a prisoner counsel to instruct him what questions to
*356] ask, or even to *ask questions for him, with respect to matters of fact;
for as to matters of law arising on the trial, they are entitled to the
assistance of counsel. (44) But, lest this indulgence should be intercepted by
(w) 2 Hawk. P. C. 400.
(x) Sir Edward Coke (3 Inst. 137) gives another
additional reason for this refusal.—" because the
evidence to convict a prisoner should be so manifest
as it could not be contradicted:" which lord Not
tingham (when high steward) declared (3 St. Tr.
726) was the only good reason that could be given
for it.
(») C3.?l(z* Father Parsons the Jesuit, and after him bishop
Elly's, (of English Liberty, ii. 68,) have imagined
that the benefit of counsel to plead for them was
first denied to prisoners by a law of Hen. I., mean
ing, 1 presume, chapters 47 and 48 of the code which
is usually attributed to that prince. " Dc causis
criminalibus vel capitalibus nemo quteral consilium:
quin implacitatus statim pemegct, sine omni petitione
consiiU. In aliis omnibus potest el debet uli consilio."
[" In criminal or capital ca*es let no man crave im
parlance ; but without pleading, and without crav

ing leave to Imparl, let him immediately and posi
tively deny. In all other cases he can and ought to
have imparlance."] But this co7isilium, I conceive,
signifies only an imparlance, and the the petitio con~
stlii is craving leave to imparl, (see book ill. page 298.)
which is not allowable in any criminal prosecution.
This will be manifest by comparing this law with a
contemporary passage in the grand coustumier of
Normandy, (ch. 85.) which speaks of imparlances in
personal actions. "Apres ce, est tenu ie querclle a
respondre : et aura congie de soy conseiller, s'U le demande : til quand il sera conseilic, it pent nyer le /ait
dont ill est accuse." Or as it stands in the Latin text,
(edit. 1539.) " (jtierelatus aulem postca leuetur respondere ; et haticbit lirenliam consulendi si requirat : kabilo
aulem ctntsUio. tUitetfactum nrgare quo accusatus est."
[" But the defendant is afterward bound to answer ;
and he shall have the liberty of imparling if he
require it ; but imparlance being had, he ought to
deny the fact of which he is accused."]

When a statute provides for four peremptory challenges in a civil action, and the court
allows that number in a quasi criminal action, that is sufficient. Dorgan v. State, 72
Ala. 175 (1882).
(42) Lovejoy v. United States, 2 U. S. 173 (1888). At common law the selection of the
jury was a most important element in the trial. Cruce v. State, 59 Ga. 83, 97 (1877).
(43) The right to counsel is given by the constitution of the United States as well as
the various states. Dodge v. People, 4 Neb. 227 (1876). Witt v. State, 5 Caldwell
(Tenn.) 13(1867). People v. Redinger, 55 Cal. 297 ( 1S80). And the defendant's counsel
has the right to examine jurors to determine if he will take a peremptory challenge.
Donovan v. People, 139 111. 415 (1891). Malone's Crim. Briefs, 52 (1SS6).
(44) The maxim that the judge is counsel for the prisoner signified nothing more than
that the judge shall take care that the prisoner does not suffer from the want of counsel.
The judge is counsel only for public justice, and to promote that object alone all his
inquiries and attention ought to be directed. Upon a trial for the murder of a male child,
the counsel for the prosecution concluded his case without asking the sex of the child;
and the judge would not permit him afterwards to call a witness to prove it, but, in con
sequence of the omission, he directed the jury to acquit the prisoner. But, to the honor
of that judge, it ought to be stated that he declared afterwards in private his regret for
his conduct. This case is well remembered; but it ought never to be cited but with
reprobation.—Christian.
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superior influence in the case of state-criminals, the legislature has directed,
by statute 7 W. III. c. 3, that persons indicted for such high treason as
works a corruption of the blood, or misprision thereof, (except treason in
counterfeiting the king's coin or seals,) may make their full defence by
counsel, not exceeding two, to be named by the prisoner and assigned by the
court or judge: and the same indulgence, by statute 20 Geo. II. c. 30, is ex
tended to parliamentary impeachments for high treason which were excepted
in the former act. (45)
The doctrine of evidence upon pleas of the crown is in most respects the
(45) And see further, as to the allowance and assigning of counsel, 1 Chitt. C. h. 2 ed.
407 to 411.—Chitty.
Upon the trial of issues which do not turn upon the question of guilty or not guilty,
but upon collateral facts, prisoners under a capital charge, whether for treason or felony,
always were entitled to the full assistance of counsel. Fost. 232, 242.
It is very extraordinary that the law of England should have denied the assistance of
counsel when it is wanted most,—viz., to defend the life, the honor, and all the property
of an individual. It is the extension of that maxim of natural equity, that every one
shall be heard in his own cause, that warrants the admission of hired advocates in courts
of justice; for there is much greater inequality in the powers of explanation and per
suasion in the natural state of the human mind than when it is improved by education
and experience. Among professional men of established character, the difference in
their skill and management is generally so inconsiderable that the decision of the cause
depends only upon the superiority of the justice in the respective cases of the litigating
parties. Hence the practice of an advocate is absolutely necessary to the administration
of substantial justice. An honorable barrister will never misstate either law or facts
within his own knowledge; but he is justified in urging any argument, whatever may be
his own opinion of the solidity or justness of it, which he may think will promote the
interests of his client; for reasoning in courts of justice and in the ordinary affairs of
life seldom admits of geometrical demonstration; but it happens not unfrequently that
the same argument which appears sophistry to one is sound logic in the mind of another;
and every day's experience proves that the opinions of a judge and an advocate are often
diametrically opposite. Many circumstances may occur which will justify or compel an
individual member of the profession to refuse the defence of a particular client; but a
cause can hardly be conceived which ought to be rejected by all the bar; for such a con
duct in the profession would excite so strong a prejudice against the party as to render
him in a great degree condemned before his trial. Let the circumstances against a
prisoner be ever so atrocious, it is still the duty of the advocate to see that his client is
convicted according to those rules and forms which the wisdom of the legislature has
established as the best protection of the liberty and the security of the subject. But the
conduct of counsel in the prosecution of criminals ought to be very different from that
which is required from them in civil actions or when they are engaged on the side of a
prisoner: in the latter cases they are the advocates of their client only, and speak but
by his instruction and permission; in the former they are the advocates of public justice,
or, to speak more professionally, they are the advocates of the king, who in all criminal
prosecutions is the representative of the people: and both the king and the country
must be better satisfied with the acquittal of the innocent than with the conviction of
the guilty. Hence in all criminal prosecutions, especially where the prisoner can have
no counsel to plead for him, a barrister is as much bound to disclose all those circum
stances to the jury, and to reason upon them as fully, which are favorable to the
prisoner, as those which are likely to support the prosecution.
When this note was written, the editor was not aware that the general observations
contained in it were sanctioned by so great authorities as Cicero and Pansetius.
Cicero makes the distinction that it is the duty of the judge to pursue the truth,
but it is permitted to an advocate to urge what has onlv the semblance of it. He says he
would not have ventured himself to have advanced this (especially when he was writing
upon philosophy) if it had not also been the opinion of the gravest of the stoics, Panse
tius. "Judicis est semper in causis verum segui; patroni nonnunquam verisimile, eliam
si minus sit verum defenderc: quod scribere {pr&serlim cum de philosophia scriberem)
non auderem, nisi idem placeret gravissimo stoicorum Pancetio " Cic. de Ojff. lib. 2. c.
14.—Christian.
And now this valuable privilege has been extended to all persons accused of felony,
by stat. 6 & 7 W. IV. c. 1 14, by which it is enacted that all persons tried for felonies shall
be admitted, after the close of the case for the prosecution, to make full answer and
defence thereto, by counsel learned in the law, or by attorneys in courts where attorneys
practice as counsel.— Stewart.
Book IV.—21.
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same as that upon civil actions. There are, however, a few leading points
wherein, by several statutes and resolutions, a difference is made between
civil and criminal evidence.
First, in all cases of high treason, petit treason, and misprision of treason,
by statutes I Edw. VI. c. 12, and 5 & 6 Edw. VI. c. 11, two lawful witnesses
are required to convict a prisoner; unless he shall willingly and without
violence confess the same. By statute 1 & 2 Ph. and M. c. 10, a further ex
ception is made to treasons in counterfeiting the king's seals or signatures,
and treasons concerning coin current within this realm: and more particularly,
by c. ii, the offences of importing counterfeit foreign money current in this
kingdom, and impairing, counterfeiting, or forging any current coin.
*357] Tne statutes 8 & 9 W. III. c. 25, and 15 & *i6 Geo. II. c. 28, in
their subsequent extensions of this species of treason, do also provide
that the offenders maybe indicted, arraigned, tried, convicted, and attainted
by the like evidence and in such manner and form as may be had and used
against offenders for counterfeiting the king's money. But, by statute 7 W.
III. c. 3, in prosecutions for those treasons to which that act extends, the
same rule (of requiring two witnesses) is again enforced; with this addition,
that the confession of the prisoner, which shall countervail the necessity of
such proof, must be in open court. In the construction of which act, it hath
been holden(a) that a confession of the prisoner taken out of court, before a
magistrate or person having competent authority to take it, and proved by
two witnesses, is sufficient to convict him of treason. But hasty, unguarded
confessions, made to persons having no such authority, ought not to be
admitted as evidence under this statute. And indeed, even in cases of
felony at the common law, they are the weakest and most suspicious of all
testimony; even liable to be obtained by artifice, false hopes, promises of
favor, or menaces; (46) seldom remembered accurately, or reported with due
precision; and incapable in their nature of being disproved by other negative
evidence. (47) By the same statute, 7 W. III., it is declared that both wit
nesses must be to the same overt act of treason, or one to one overt act and
the other to another overt act, of the same species of treason, (b) and not of
distinct heads or kinds; and no evidence shall be admitted to prove any overt
(a) Fast. 240-244.

(6) See St. Tt. li. 144. Foster, 235.

(46) It seems to be now clearly established that a free and voluntary confession by a
person accused of an offence, whether made before his apprehension or after, whether
on a judicial examination or after commitment, whether reduced into writing or not,—
in short, that any voluntary confession made by a prisoner to any person, at any time or
place, —is strong evidence against him, and, if satisfactorily proved, sufficient to convict
without any corroborating circumstance. But the confession must be voluntary, not
obtained by improper influence, nor drawn from the prisoner by means of a threat or
promise; for, however slight the promise or threat may have been, a confession so
obtained cannot be received in evidence, on account of the uncertainty and doubt
whether it was not made rather from a motive of fear or of interest than from a sense of
guilt. Phil. Ev. 86. The prisoner's statement must not be taken upon oath, and, if he
has been sworn, it cannot be received in evidence. A confession is evidence only against
the person confessing, —not against others, although they are proved to be his accom
plices. See Phil. Ev. c. 5, s. 5 and the authorities there collected on this subject. —
Chitty.
(47) Confessions are recognized in this country generally as a high grade of evidence
but must be voluntary. People v. Bennett, 37 N. Y 134 (1867). Smith's Case, 10 Grat.
Va.) 736 (1853). Dooley p. Miller, 2 Tex. App. 132 (1893). State v. Cowan, 7 Iredell
N. C.) 239 (1847). People v. Thomas, 9 Mich. 317 (1879). And the tendency is shown
in People v. Kurtz, 42 Hun. (N. Y.) 342 (18861, when the court says, " It is important
that crime should be punished, but it is important to uphold sacredly the principle that
no one shall be compelled, or under promise of immunity of punishment induced, to
accuse himself."
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act not expressly laid in the indictment. (48) And therefore, in Sir John
Fenwick's case, in king William's time, where there was but one witness, an
act of parliament(c) was made on purpose to attaint him of treason, and he
was executed, (d ) But in almost every other accusation one positive witness
is sufficient. Baron Montesquieu lays it down for a rule(e) that those laws
which condemn a man to death in any case, on the deposition of a single wit
ness, are fatal to liberty; and he adds this reason, that the witness who
affirms, and the accused who denies, make an equal balance:(/)
there is a necessity therefore to call *in a third man to incline the [*358
scale. But this seems to be carrying matters too far; for there are
some crimes in which the very privacy of their nature excludes the possibility
of having more than one witness: must these, therefore, escape unpunished ?
Neither indeed is the bare denial of the person accused equivalent to the
positive oath of a disinterested witness. In cases of indictments for perjury
this doctrine is better founded; and there our law adopts it: for one witness
is not allowed to convict a man for perjury 5(49) because then there is only
one oath against another, (g) In cases of treason also there is the accused's
oath of allegiance to counterpoise the information of a single witness; and
that may perhaps be one reason why the law requires a double testimony to
convict him; though the principal reason undoubtedly is to secure the subject
from being sacrificed to fictitious conspiracies, which have been the engines
of profligate and crafty troliticians in all ages.
Secondly, though from the reversal of colonel Sidney's attainder by act of
parliament, in 1689, (Ji) it may be collected(?) that the mere similitude of
handwriting in two papers shown to a jury, without other concurrent testi
mony, is no evidence that both were written by the same person ; yet undoubt
edly the testimony of witnesses, well acquainted with the party's hand, that
they believe the paper in question to have been written by him, is evidence
to be left to a jury. (7) (50)
Thirdly, by the statute 21 Jac. I. c. 27, a mother of a bastard child, con
cealing its death, must prove by one witness that the child was born dead;
otherwise such concealment shall be evidence of her having murdered
it 0*0 (50
Fourthly, all presumptive evidence of felony should be admitted cautiously,
for the law holds that it is better that ten guilty persons escape than
that one innocent suffer. *And Sir Matthew Hale in particular(/ ) [*359
lays down two rules most prudent and necessary to be observed:
1. Never to convict a man for stealing the goods of a person unknown, merely
because he will give no account how he came by them, unless an actual felony
be proved of such goods; and, 2. Never to convict any person of murder or
if) Lord Preston's case, A. D. 1690. St. Tr. iv. 453.
(cl Stat. 8 W. III. c. 4
Francis' case, a. d. 1716. St. Tr. vi. 69. layer's
id) St. Tr. v. 40.
case, A. D. 1722. Ibid. 279. Heuzey's case, A. p. 1758.
<e) Sp. L. b. xli. c. 3.
4 Burr. 644.
(/) Beccar. c. 13.
(k) See page 198.
(<7) 10 Mod. 194.
('») St. Tr. viii. 472.
(I) 2 Hal. P. C. 290.
(i) 2 Hawk. P. C. 431.
(48) By 5 & 6 Vict c. 51, -where the overt act is an attempt to injure the person of the
sovereign, a conviction may be had on the same evidence as if the prisoner were charged
with murder: so that in this case two witnesses are not required.—Stewart.
(49) So in this country to justify a slander accusing one of perjury the same proof is
necessary as that required to convict the person of perjury. There must be two wit
nesses or one witness and corroborating circumstances. Woodbeck v. Keller, 6 Cowen
(N. Y.) 119 (1826). Rapalje's Crim. Pro. ? 317 (1889).
(50) But the proof of handwriting is not evidence in high treason unless the papers are
found in the custody of the prisoner. 1 Burr. 644.—Christian.
(51) For the statute law concerning concealing the birth of such child see stat. 24 &
25 Vict c. 100, J 60.
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manslaughter till at least the body be found dead; on account of two instances
he mentions where persons were executed for the murder of others who were
then alive but missing.
Lastly, it was an ancient and commonly-received practice(w) (derived from
the civil law, and which also to this day obtains in the kingdom of France) («)
that as counsel was not allowed to any prisoner accused of a capital crime, so
neither should he be suffered to exculpate himself by the testimony of any
witnesses. (52) And therefore it deserves to be remembered to the honor of
Mary I., (whose early sentiments, till her marriage with Philip of Spain,
seem to have been humane and generous, )(o) that when she appointed Sir
Richard Morgan chief justice of the common pleas she enjoined him, " that
notwithstanding the old error, which did not admit any witness to speak, or
any other matter to be heard, in favor of the adversary, her majesty being
party; her highness' s pleasure was that whatsoever could be brought in favor
of the subject should be admitted to be heard, and, moreover, that the justices
should not persuade themselves to sit in judgment otherwise for her highness
than for her subject. "(P) Afterwards, in one particular instance, (when
embezzling the queen's military stores was made felony by statute 31 Eliz.
c. 4,) it was provided that any person impeached for such felony "should be
received and admitted to make any lawful proof that he could, by lawful
witness or otherwise, for his discharge and defence;" and in general the courts
grew so heartily ashamed of a doctrine so unreasonable and oppressive
360]
that a practice was *gradually introduced of examining witnesses for
the prisoner, but not upon oath;(y) the consequence of which still
was, that the jury gave less credit to the prisoner's evidence than to that
produced by the crown. Sir Edward Coke(r) protests very strongly against
this tyrannical practice; declaring that he never read in any act of parliament,
book-case, or record, that in criminal cases the party accused should not have
witnesses sworn for him, and therefore there was not so much as scintilla
y»m(53) against it.(s) And the house of commons were so sensible of this
absurdity that, in the bill for abolishing hostilities between England and
Scotland, (i) when felonies committed by Englishmen in Scotland were ordered
to be tried in one of the three northern counties, they insisted on a clause,
and carried it, («) against the efforts of both the crown and the house of lords,
against the practice of the courts in England, and the express law of Scot
land, (w) " that in all such trials, for the better discovery of the truth, and
the better information of the consciences of the jury and justices, there shall
be allowed to the party arraigned the benefit of such credible witnesses to be
examined upon oath as can be produced for his clearing and justification."
At length, by the statute 7 W. III. c. 3, the same measure of justice was
established throughout all the realm in cases of treason within the act: and it
was afterwards declared, by statute 1 Anne, s. 2, c. 9, that in all cases of
(m) St. Tr. i. paxdm.
(n) Domat. Publ. Law, b. Hi. L 1. Montesq. Sp. L.
b. xxlx. c. 11.
(o) See page. 17.
q) 2 Bulstr. 147. Cro. Car. 292.

(r) 3 Inst. 79.
(s) See also 2 Hal. P. C. 283, and his summary, 264.
h) Stat. 4 Jac. I. o. 1.
tu) Com. Jour. 4, 5, 12, 13. 15, 29, 30 June, 1607.
\v>) Com. Jour. 4 June, 1607.

(52) This oppressive mode of proceeding had been abolished in England and the colo
nies also, by different statutes before the Declaration of Independence, and although it
was omitted in our Federal Constitution, yet it was supplied by the fifth and sixth articles
of amendment to the Constitution. Regina v. Charlesworth, 1 Best & Smith, 459, 505
(1861). Winsor v. The Queen, 7 Best & Smith, 498 (1868). United States v. Reid, 12
Howard (U. S.) 361, 364 (1851). People v. Vermilyea, 7 Cowen (N. Y.) 108, 129 (1827).
Trimble v. State, 2 Greene (la.) 411 (1850). Nelson v. State, 47 Miss. 629 (1873).
(53) [A spark of law.]
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treason and felony all witnesses for the prisoner should be examined ifpou
oath, in like manner as the witnesses against him. (54)
When the evidence on both sides is closed, and indeed when any evidence
hath been given, the jury cannot be discharged, (55) (unless incases of evi
dent necessity) (x) till they have given in their verdict, (56) but are to con
sider of it, and deliver it in, with the same forms as upon civil causes; only
they cannot, in a criminal case which touches life or member, give a privy
verdict. (y)( 57) But the judges may adjourn while the jury are withdrawn
to confer, and return to receive the verdict in open court. (z) \ 58) And such
public or open verdict may be either general, guilty, or not guilty;
*or special, setting forth all the circumstances of the case and praying [*36i
the judgment of the court, whether, for instance, on the facts stated,
it be murder, manslaughter, or no crime at all. (59) This is where they doubt
the matter of law, and therefore choose to leave it to the determination of the
court; though they have an unquestionable right of determining upon all the
circumstances and finding a general verdict, if they think proper so to hazard
a breach of their oaths(6o) and if their verdict be notoriously wrong, they
may be punished and the verdict set aside by attaint at the suit of the king,
but not at the suit of the prisoner, (a) But the practice heretofore in use of
fining, imprisoning, or otherwise punishing jurors, merely at the discretion of
the court, for finding their verdicts contrary to the direction of the judge, was
arbitrary, unconstitutional, and illegal, and is treated as such by Sir Thomas
Smith two hundred years ago; who accounted "such doings to be very violent,
tyrannical, and contrary to the liberty and custom of the realm of Eng
land, (b) (6 1 ) For, as Sir Matthew Hale well observes, (c) it would be a most
(1) Cn. Lltt 227. 3 Inst. 110. Fost. 27. Gould's
case, Hil. 1764.
ty) 2 Hal. P. C. 300. 2 Hawk. P. C. 439.
(j) 3 St. Tr. 731. 4 St. Tr. 231, 455, 485.

(a) 2 Hal. P. C. 310.
(6) Smith's Commonw. 1. 3, c. 1.
(c) 2 Hal. P. C. 313.

(54) If the prisoner is absent either in prison or by escape, there is want of jurisdiction
over the person to proceed with the trial or to receive the verdict or to pronounce the
final judgment. Hutchinson v. State, 3 Cald. (Tenn.) 97 (1866). Andrews v. State, 2
Snead (Tenn.) 553 (1855).
(55) The discharge of a jury is within the discretion of the court. Winsor v. The
Queen, 1 L. R. (P. B. D.) 305, 324 (1866). The United States v. Bigelow, 3 Mackev (D.
C. ) 416 (1884). United States v. Penz, 9 Wheaton, U. S. 579 (1824). Grace v. McKissack, 49 Ala. 166 (1873). Ned, the Slave v. State, 7 Porter (Ala.) 209 (1838). People v.
Olcott, 2 John. Cases. 301. Proflatt on Jury Trials, 536 ( 1877 ). And after the testimony
isclosed and the defendant heard in his defence, a nolle prosequi [To be unwilling to
proceed] will not be entered since an acquittal on such evidence, if fair, is conclusive.
State v. Davis, 4 Blackf. (Ind.) 346 (1852).
(56) It is now settled that when a criminal trial runs to such a length as it cannot be
concluded in one day, the court, by its own authority, may adjourn till the next morn
ing; but the jury must be somewhere kept together, that they may have no communica
tion but with each other. Stone's Case, 6 T. R. 527.—Christian.
(57) In this country by way ot substitute for a privy verdict and to allow a jury to
separate after they have come to an agreement, a practice has been adopted in civil
actions and in cases of misdemeanors, if not of all but capital crimes, of directing the
jury if they should agree during adjournment of court to sign and seal up the verdict
and come in and affirm it at the next openine of court. Comm. v. Tobin, 125 Mass. 206
(1878). State v. Engles, 13 Stanton (O.) 494 (1844).
(58) 2 Barb. Crim. Law. 758 (1S83).
(59) The jury may find a special verdict in criminal cases as well as in civil actions:
they may do so even in capital cases. But in modern practice this is very unusual. I
Archbold's Crim. Pr. & Plead. 570 (1877).
(60) In this country, the best authorities hold that the jurors are not judges of the law.
State v. Burpee, 65 Vt. 25 (1892). Comm. v. Anthes, 5 Gray (Mass.) 185 (1855). Duffv v.
People, 26 N. Y. 588 (1863). U. S. V. Anthony, 11 Blatch. 204 (1873). Erving v. Crad
dock, 1 Quincy (Mass.) 566 (1861). Townsend v. State, 2Blackf. (Ind.) 159(1828).
(61) State v. Pike, 49 N. H. 211 (1870).
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unhappy case for the judge himself if the prisoner's fate depended upon his
directions: unhappy also for the prisoner; for, if the judge's opinion must rule
the verdict, the trial by jury would be useless. Yet in many instances(£ )
where, contrary to evidence, the jury have found the prisoner guilty, their
verdict hath been mercifully set aside and a new trial granted by the court
of king's bench; for in such case, as hath been said, it cannot be set right by
attaint. But there hath yet been no instance of granting a new trial where
the prisoner was acquitted upon the first. (V)(62)
If the jury therefore find the prisoner not guilt}-, he is then forever quit
and discharged of the accusation, (d) except he be appealed of felony within
the time limited by law. And upon such his acquittal, or discharge
*362j for want of *prosecution, he shall be immediately set at large with
out payment of any fee to the gaolor. (e) But if the jury find him
guilty, (/) (63) he is then said to be convicted'(64) of the crime whereof he
stands indicted ; which conviction may accrue two ways—either by his con
fessing the offence and pleading guilty, or by his being found so by the
verdict of his country. (65)
When the offender is thus convicted, there are two collateral circumstances
that immediately arise. 1. On a conviction (or even upon an acquittal where
there was a reasonable ground to prosecute, and in fact a bona Jide{66)
prosecution) for any grand or petit larceny or other felony, the reason
able expenses of prosecution, and also, if the prosecutor be poor, a com
pensation for his trouble and loss of time, are, by statutes 25 Geo. II. c. 36
and 18 Geo. III. c. 19, to be allowed him out of the county stock, if he peti
tions the judge for that purpose; and by statute 27 Geo. II. c. 3, explained
by the same statute, (18 Geo. III. c. 19,) all persons appearing upon recog(6) 1 Lev. 9. T. Jones, 163. St. Tr. x. 416.
c) 2 Hawk. P. C. 442.
(a) The civil law in such case only discharges
him from the same accuser, but not from the same
accusation, ff. 48, 2. 7, \ 2.
(e) Stat. 14 Geo. HI. c. 20.

(/) In the Roman republic, when the prisoner
was convicted of any capital offence by his judges,
the form of pronouncing that conviction was some
thing peculiarly delicate.—not that he was guilty,
but that he had not been enough upon his guard :—
" parum caviase videtur." Festus, 325.

(62) No new trial can be granted in cases of felony or treason, (Rex v. Mawbey, 6 T.
R. 638; and see 13 East, 416, n. b. ;) but in cases of misdemeanor it is entirely discretion
ary in the court whether they will grant or refuse a new trial. Id. ibid. A new trial
cannot, in general, be granted on the part of the prosecutor after the defendant has been
acquitted, even though the verdict appears to be against evidence. But it seems to be
the better opinion that where the verdict was obtained by the fraud of the defendant, or
in consequence of irregularity in his proceedings, as by keeping back the prosecutor's
witnesses or neglecting to give due notice of trial, a new trial may be granted. 1 Chitt.
C. L. 657.—Chitty. Weinzorphlin v. State, 7 Blackf. (Ind. ) 197 ( 1844). And in this coun
try, as a rule in criminal cases, errors are not subject to revision at the instance of the
state. State v. Jones, 7 Ga. 424 (1849). People v. Comstock, 8 Wend. (N. Y. ) 549
(1832). State v. Upton, 5 La. Ann. 438 (1850). United States v. Salter, 1 Pinney (Wis.)
281 (1843).
(63) Under the general verdict of guilty, sentence for the highest offence charged in
the indictment, is proper. Hawker v. People, 75 N. Y. 4S7 (1893).
(64) When a prisoner pleads guilty to an indictment, he confesses and convicts himself
of all that is duly charged against him in that indictment. Green v. Comm., 94 Mass.
172 (1866). Burgess v. Boetefeur, 8 Scott's New Rep. 194, 211 (1844). The conviction
and sentence are each liable in turn to be attacked and tested separately. York Co. v.
Dalhousen, 45 Pa. St. 375 (1863). Comm. v. Richards. 34 Mass. 296 (1835). Comm. v.
Lockwood, 109 Mass. 326 (1872). Nelson v. State, 47 Miss. 625, 630 (1873). 2 Wharton
Crim. Law, 313 (1883).
(65) Com. v. Lockwood, 109 Mass. 323, 326 (1872). The state cannot split up one
crime and prosecute it in parts, a prosecution for any part of a single crime bars any
further prosecution based upon the whole or a part of the same crime. Regina v. Elrington, 9 Cox C. C. 86. Jackson v. State, 14 Ind. 327 (1859). Moore v. State, 71 Ala.
310(1882).
(66) [In good faith.]
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nizance or subpoena to give evidence, whether any indictment be preferred or
no, and as well without conviction as with it, are entitled to be paid their
charges, with a further allowance (if poor) for their trouble and loss of
time.(67) 2. On a conviction of larceny in particular, the prosecutor shall
have restitution of his goods, by virtue of the statute 21 Hen. VIII. c.
11.(68) For by the common law there was no restitution of goods upon an
indictment, because it is at the suit of the king only; and therefore the party
was enforced to bring an appeal of robbery, in order to have his goods
again. (g) But, it being considered that the party prosecuting the offender
by indictment deserves to the full as much encouragement as he who prose
cutes by appeal, this statute was made, which enacts that if any person be
convicted of larceny by the evidence of the party robbed, he shall have full
restitution of his money, goods, and chattels, or the value of them out of the
offender's goods, if he has any, by a writ to be granted by the justices. And,
the construction of this act having been in great measure conformable to
the law of appeals, it has therefore in practice superseded the use of appeals
in larceny. For instance: as formerly upon appeals, (A) so now upon
indictments of larceny, this writ of restitution *shall reach the goods [*363
so stolen, notwithstanding the property (i ) of them is endeavored to
be altered by sale in market-overt. (k) And though this may seem some
what hard upon the buyer, yet the rule of law is that " spoliahis debet,
ante omnia, restitui," (69) especially when he has used all the diligence in his
power to convict the felon. And, since the case is reduced to this hard
necessity, that either the owner or the buyer must suffer, the law prefers the
right of the owner, who has done a meritorious act by pursuing a felon to
condign punishment, to the right of the buyer, whose merit is only negative,
that he has been guilty of no unfair transaction. And it is now usual for the
court, upon the conviction of a felon, to order, without any writ, immediate
restitution of such goods as are brought into court to be made to the
several prosecutors. (70) Or else, secondly, without such writ of restitution,
In) 8 Tnrt. 242.
(h) Bractoa de Coron. c. 32.

(<) See hook li. paste 450.
(i) 1 Hal. P. C. 543.

(67) These acts are now all repealed, and new provisions on the same subject are made,
by 7 Geo. IV. c. 64, s. 22, et seq., [And the following]. —ChiTTY.
(68) Repealed, by 7 & 8 Geo. IV. c. 27; and, by 7 & 8 Geo. IV. c. 29, s. 57, (now
repealed by 24 & 25 Vict. c. 96, \ 100, which contains an exception of the provisions of
the section as to trustees, bankers, etc. ) " to encourage the prosecution of offenders," it is
enacted that if any person guilty of any felony or misdemeanor under that act in stealing,
taking, obtaining, or converting, or in knowingly receiving any chattel, money, valuable
security, or other property whatsoever, shall be indicted for any such offence, by or on
the behalf of the owner of the property, or his executor or administrator, and convicted
thereof, in such case the property shall be restorexl to the owner or his representative;
and the court before whom any such person shall be so convicted shall have power to
award from time to time writs of restitution for the said property, or to order the restitu
tion thereof in a summary manner, provided, that if it shall appear before any award or
order made that any valuable security shall have been bona fide [In good faith], paid or
discharged by some person or body corporate liable to the payment thereof, or, being a
negotiable instrument, shall have been bona fide taken or received by transfer or delivery,
by some person or body corporate, for a just and valuable consideration, without any
notice, or without any reasonable cause to suspect, that the same had by any felony or
misdemeanor been stolen, taken, obtained, or converted as aforesaid, in such case the
court shall not award or order the restitution of such security.
The proviso in this clause seems to be new, and the enacting part of it makes some very
important alterations in the law, as the former act of parliament extended only to cases
of prosecutions of thieves, and not receivers, and did not include property lost by false
pretences or by other misdemeanors. —ChiTTY.
(691 [" Restitution should be made to the person robbed before all others."]
(70) Upon conviction of a thief, the owner is entitled to the goods or money stolen.
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the party may peaceably retake his goods, wherever he happens to find
them,(/) unless a new property be fairly acquired therein. Or, lastly, if the
felon be convicted and pardoned, or be allowed his clergy, the party robbed
may bring his action of trover against him for his goods and recover a satis
faction in damages. But such action lies not before prosecution ,(71) for so
felonies would be made up and healed ;(m) and also recaption is unlawful, if
it be done with intention to smother or compound the larceny, it then becom
ing the heinous offence of theft-bote, as was mentioned in a former chapter.(»)(72)
It is not uncommon when a person is convicted of a misdemeanor which
principally and more immediately affects some individual, as a battery, im
prisonment, or the like, for the court to permit the defendant to speak
♦364] with the prosecutor *before any judgment is pronounced, and, if the
prosecutor declares himself satisfied, to inflict but a trivial punish
ment. This is done to reimburse the prosecutor his expenses, and make him
some private amends, without the trouble and circuity of a civil action. But
it surely is a dangerous practice; and, though it may be intrusted to the pru
dence and discretion of the judges in the superior courts of record, it ought
never to be allowed in local or inferior jurisdictions, such as the quarter ses
sions, where prosecutions for assaults are by this means too frequently com
menced rather for private lucre than for the great ends of public justice.
Above all, it should never be suffered where the testimony of the prosecutor
himself is necessary to convict the defendant, for by this means the rules of
evidence are entirely subverted: the prosecutor becomes in effect a plaintiff,
and yet is suffered to bear witness for himself. Nay, even a voluntary for
giveness by the party injured ought not in true policy to intercept the stroke
of justice. "This," says an elegant writer, (o) who pleads with equal
strength for the certainty as for the lenity of punishment, " may be an act of
good nature and humanity, but it is contrary to the good' of the public. . For,
although a private citizen may dispense with satisfaction for his private
injury, he cannot remove the necessity of public example. The right of pun
ishing belongs not to any one individual in particular, but to the society in
general, or the sovereign who represents that society: and a man may
renounce his own portion of this right, but he cannot give up that of
others."

CHAPTER XXVIII.
OF THE BENEFIT OF CLERGY.
*365]

*After trial and conviction, the judgment of the court regularly
follows, unless suspended or arrested by some intervening circum
stance, of which the principal is the benefit of clergy
a title of no small
(J) See book iii. p. 4.
(n) See page 133.
(in) 1 Ual. P. C. 546.
(o) Becc. ch. 46.
Lance v. Cowan, I Dana (Ky.) 196 (1833). And if goods stolen have been openly sold
in market overt the owner may have them restored even from an innocent purchaser.
Waterman's Crim. Pro. vol. 1, p. 707 (1S60). Bassett's Critn. PI. 80 (1885).
(71) The civil remedy is suspended and not merged or destroyed, and after the offender
is convicted, an action may be brought for the same cause as that on which the prosecu
tion was founded. Waterman's Crim. Pro. vol. 1, p. 706. Adams v. Barrett, 5 Ga. 411
(1849).
(72) The statutes of the several states have generally defined the cases and circumstances
in which the compromise of a prosecution shall be allowed. Partridge v. Hood, 120
Mass. 405 (1876).
( 1 ) This has long since been abolished.
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curiosity as well as use, and concerning which I shall therefore inquire: 1.
Into its original, and the various mutations which this privilege of clergy
has sustained. 2. To what persons it is to be allowed at this day. 3. In
what cases. 4. The consequences of allowing if.
I. Clergy, the prilnlcgium clericale, or, in common speech, the benefit of
clergy, had its original from the pious regard paid by Christian princes to the
church in its infant state, and the ill use which the popish ecclesiastics soon
made of that pious regard. The exemptions which they granted to the church
were principally of two kinds: 1. Exemption of places consecrated to reli
gious duties from criminal arrests, which was the foundation of sanctuaries.
2. Exemption of the persons of clergymen from criminal process before
the secular judge in a few particular cases, which was the true original
and meaning of the privilegium clericale.
But the clergy, increasing in wealth, power, honor, number, and interest,
began soon to set up for themselves; and that which they obtained by the
favor of the civil government they now claimed as their inherent
right, and as a *right of the highest nature, indefeasible, and jure [#366
divino. (a)(2) By their canons therefore and constitutions they en
deavored at, and where they met with easy princes obtained, a vast exten
sion of these exemptions, as well in regard to the crimes themselves, of which
the list became quite universal, (b) as in regard to the persons exempted,
among whom were at length comprehended not only every little subordinate
officer belonging to the church or clergy, but even many that were totally
laymen.
In England, however, although the usurpations of the pope were very
many and grievous till Henry the Eighth entirely exterminated his supremacy,
yet a total exemption of the clergy from secular jurisdiction could never be
thoroughly effected, though often endeavored by the clergy :(c) and, there
fore, though the ancient privilegium clericale was in some capital cases, yet
it was not universally, allowed. And in those particular cases the use was
for the bishop or ordinary to demand his clerks to be remitted out of the
king's courts as soon as they were indicted: (3) concerning the allowance of
which demand there was for many years a great uncertainty ;(d ) till at length
it was finally settled in the reign of Henry the Sixth that the prisoner should
first be arraigned, and might either then claim his benefit of clergy, by way
of declinatory plea, (4) or after conviction, by way of arresting judgment.
This latter way is most usually practiced, as it is more to the satisfaction of
the court to have the crime previously ascertained by confession or the
verdict of a jury; and also it is more advantageous to the prisoner himself,
who may possibly be acquitted and so need not the benefit of his clergy at all.
Originally the law was held that no man should be admitted to
the privilege of clergy but such as had the *habilum et tonsuram [^367
clericalem. (e)(5) But in process of time a much wider and more
(a) The principal argument upon which they
founded this exemption was that text of Scripture,
" Touch not mine anointed, and do my prophets no
harm." Kellw. 181.
(6) See book 111. page 62.

c) Kellw. 180.
a) 2 Hal. P. C. 377.
e) Ibid. 372. 'if. Paris, A. D. 1259. See book 1.
page 24.

(2) [By divine right.]
(3) The records must show that indictments found and bills ignored were returned into
open court, and if it does not appear on the records the conviction will be reversed on
the grounds of error. Bassett's Cr. PI. 187 (1885). Yundt v. People, 65 111. 372 (1872).
State v. Glover, 3 la. 249 (1856). Hite v. State, 2 Yerg. (Tenn.) 198 (1820).
(4) An executive pardon in full force when the defendant is arraigned must be specially
pleaded, but if issued after the arraignment it may be brought to the notice of the court
at any stage of the trial. Abbott's Crim. Briefs, sec. 131 (1889).
(5) [A clerical gown and shaving of the head.]
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comprehensive criterion was established; every one that could read (a mark
of great learning in those days of ignorance and her sister superstition) being
accounted a clerk or clericus, and allowed the benefit of clerkship, though
neither initiated in holy orders nor trimmed with the clerical tonsure. (6)
But when learning, by means of the invention of printing and other concur
rent causes, began to be more generally disseminated than formerly, and
reading was no longer a competent proof of clerkship or being in holy orders,
it was found that as many laymen as divines were admitted to the privilegium
ctericale;{-j) and therefore, by statute 4 Hen. VII. c. 13, a distinction was
once more drawn between mere lay scholars, and clerks that were really in
orders. And though it was thought reasonable still to mitigate the severity
of the law with regard to the former, yet they were not put upon the same
footing with actual clergy, being subjected to a slight degree of punishment,
and not allowed to claim the clerical privilege more than once. Accordingly,
the statute directs that no person once admitted to the benefit of clergy shall
be admitted thereto a second time unless he produces his orders: and, in
order to distinguish their persons, all laymen who are allowed this privilege
shall be burned with a hot iron in the brawn of the left thumb. This dis
tinction between learned laymen and real clerks in orders was abolished for
a time by the statutes 28 Hen. VIII. c. 1 and 32 Hen. VIII. c. 3; but it is
held(f) to have been virtually restored by statute 1 Edw. VI. c. 12, which
statute also enacts that lords of parliament and peers of the realm, having
place and voice in parliament, may have the benefit of their peerage, equiva
lent to that of clergy, for the first offence, (although they cannot read, and
without being burned in the hand,) for all offences then clergyable to com
moners, and also for the crimes of house-breaking, highway-robbery, horse
stealing, and robbing of churches. (8)
*368]
*After this burning, the laity, and before it, the real clergy, were
discharged from the sentence of the law in the king's court, and
delivered over to the ordinary, to be dealt with according to the ecclesiastical
canons. Whereupon the ordinary, not satisfied with the proofs adduced in
the profane secular court, set himself formally to work to make a purgation
of the offender by a new canonical trial; although he had been previously
convicted by his country, or perhaps by his own confession. (/) This trial
was held before the bishop in person or his deputy; and by a jury of twelve
clerks: and there, first, the party himself was required to make oath of his
own innocence; next, there was to be the oath of twelve compurgators, who
swore they believed he spoke the truth; then witnesses were to be examined
upon oath, but on behalf of the prisoner only; and lastly, the jury were to
bring in their verdict upon oath, which usually acquitted the prisoner; other(«) Hob. 294. 2 Hal. P. C. 375.
(/) Staundf. P. C. 138, b.
(6) Dukes v. State, n Ind 557, 561 (1858).
(7) [The benefit of clergy.]
(8) Upon the conviction of the duchess of Kingston for bigamy, it was argued by the
attorney-general Thurlow that peeresses were not entitled, by 1 Edw. VI. c. 12, like peers,
to the privilege of peerage; but it was the unanimous opinion of the judges that a peeress
convicted of a clergyable felony ought to be immediately discharged without being
burned in the hand, or without being liable to any imprisonment. 1 1 H. St. Tr. 2*4. If
the duchess had been admitted, like a commoner, only to the benefit of clergy, burning
in the hand at that time could not have been dispensed with. The argument was that
the privilege of peerage was only an extension of the benefit of clergy, and therefore
granted only to those who were or might be entitled to that benefit; but as no female —
peeress or commoner—at that time was entitled to the benefit of clergy, so it was not the
intention of the legislature to grant to any female the privilege of peerage. And in my
opinion the argument of the attorney-general is much more convincing and satisfactory,
as a legal demonstration, than the arguments of the counsel on the other side, or the
reasons stated for the opinions of the judges. —Chitty.
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wise, if a clerk, he was degraded or put to penance. (g) A learned judge,
in the beginning of the last century, (A) remarks with much indignation the
vast complication of perjury and subornation of perjury in this solemn farce
of a mock trial; the witnesses, the compurgators, and the jury being all of
them partakers in the guilt: the delinquent party also, though convicted
before on the clearest evidence, and conscious of his own offence, yet was
permitted and almost compelled to swear himself not guilty: nor was the
good bishop himself, under whose countenance this scene of wickedness was
daily transacted, by any means exempt from a share of it. And yet by this
purgation the party was restored to his credit, his liberty, his lands, and his
capacity for purchasing afresh, and was entirely made a new and an innocent
man.
This scandalous prostitution of oaths and the forms of justice, in the almost
constant acquittal of felonious clerks by purgation, was the occasion
that, upon very heinous and *uotorious circumstances of guilt, the [*36a
temporal courts would not trust the ordinary with the trial of the
offender, but delivered over to him the convicted clerk, absque purgatione
facienda,(g) in which situation the clerk convict could not make purgation,
but was to continue in prison during life, and was incapable of acquiring any
personal property or receiving the profits of his lands, unless the king should
please to pardon him. Both these courses were in some degree exception
able; the latter being perhaps too rigid, as the former was productive of the
most abandoned perjury. As, therefore, these mock trials took their rise
from factious and popish tenets, tending to exempt one part of the nation
from the general municipal law, it became high time, when the reformation
was thoroughly established, to abolish so vain and impious a ceremony.
Accordingly, the statute of 18 Eliz. c. 7 enacts that, for the avoiding of
such perjuries and abuses, after the offender has been allowed his clergy, he
shall not be delivered to the ordinary as formerly; but, upon such allowance
and burning in the hand, he shall forthwith be enlarged and delivered out
of prison; with proviso that the judge may, if he thinks fit, continue the
offender in gaol for any time not exceeding a year. And thus the law con
tinued for above a century unaltered, except only that the statute of 21 Jac.
I. c. 6, allowed that women convicted of simple larcenies under the value of
ten shillings should (not properly have the benefit of clergy, for they were
not called upon to read; but) be burned in the hand and whipped, ( 10) stocked,
or imprisoned for any time not exceeding a year. And a similar indulgence,
by the statutes 3 & 4 W. and M. c. 9, and 4 & 5 W. and M. c. 24, was
extended to women guilty of any clergyable felony whatsoever; who were
allowed once to claim the benefit of the statute, in like manner as men might
claim the benefit of clergy, and to be discharged upon being burned in the
hand, and imprisoned for any time not exceeding a year. The
punishment of burning in the hand, being found ineffectual, was*also [*370
changed, by statute 10 & 11 W. III. c. 23, into burning in the most
visible part of the left cheek nearest the nose; but, such an indelible stigma
being found by experience to render offenders desperate, this provision was
repealed about seven years afterwards, by statute 5 Anne, c. 6, and till that
period all women, all peers of parliament, and peeresses, and all male coni(17) 3 P. Wms. 447. Hob. 289.

(A) Hob. 291.

(9) [Without making purgation.]
(10) Whipping of women is abolished, by 1 Geo. IV. c. 57.—Chitty. Whipping is a
punishment inflicted in some of the states of the union. It is not a cruel or unusual
punishment within the meaning of the constitution of Virginia. Com. v. Wyatt, 6 Rand.
(Va.) 694 (1827). Aldridge v. Com., 2 Va. Cas. 447 (1715).
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raoners who could read, were discharged in all clergyable felonies; the males
absolutely, if clerks in orders; and other commoners, both male and female,
upon branding; and peers and peeresses without branding for the first offence;
yet all liable, (excepting peers and peeresses,) if the judge saw occasion, to
imprisonment not exceeding a year. And those men who could not read, if
under the degree of peerage, were hanged.
Afterwards, indeed, it was considered that education and learning were no
extenuations of guilt, but quite the reverse; and that, if the punishment of
death for simple felony was too severe for those who had been liberally in
structed, it was, a fortiori, (n) too severe for the ignorant also. And there
upon, by the same statute, 5 Anne, c. 6, it was enacted that the benefit of
clergy should be granted to all those who were entitled to ask it, without
requiring them to read by way of conditional merit. (12) And experience
having shown that so very universal a lenity was frequently inconvenient, and
an encouragement to commit the lower degrees of felony, and that, though
capital punishments were too rigorous for these inferior offences, yet no pun
ishment at all (or next to none) was as much too gentle, it was further
enacted, by the same statute, that when any person is convicted of any theft
or larceny, and burned in the hand for the same, according to the ancient law,
he shall also, at the discretion of the judge, be committed to the house of
correction or public workhouse, to be there kept to hard labor for any time
not less than six months and not exceeding two years; with a power of in
flicting a double confinement in case of the party's escape from the first. And
it was also enacted, by the statutes 4 Geo. I.e. 11, and 6 Geo. I. c. 23,
*37 1] that when any person shall be convicted of any larceny, *either grand
or petit, or any felonious stealing or taking of money, or goods and
chattels, either from the person or the house of any other, or in any other
manner, and who by the law shall be entitled to the benefit of clergy, and
liable only to the penalties of burning in the hand or whipping, the court, in
their discretion, instead of such burning in the hand or whipping, may direct
such offenders to be transported to America (or, by the statute 19 Geo. III.
c. 74, to any other parts beyond the seas) for seven years; and if they return,
or are seen at large in this kingdom, within that time, it shall be felony with
out benefit of clergy. And by the subsequent statutes, 16 Geo. II. c. 15, and
8 Geo. III. c. 1 5, many wise provisions are made for the more speedy and effec
tual execution of the laws relating to transportation, and the conviction of
such as transgress them. But now, by the statute 19 Geo. III. c. 74, all
offenders liable to transportation may in lieu thereof, at the discretion of the
judges, be employed, if males, [except in the case of petty larceny,] in hard
labor for the benefit of some public navigation ; or, whether males or females,
may in all cases be confined to hard labor in certain penitentiary houses, to
be erected by virtue of the said act, for the several terms therein specified,
but in no case exceeding seven years; with a power of subsequent mitigation,
and even of reward, in case of their good behavior. But if they escape and
are retaken, for the first time an addition of three years is made to the term
(11) [For a stronger reason.]
(12) The statute enacts that, if a person convicted of a clergyable offence shall pray
the benefit of this act, he shall not be required to read, but shall be taken to be, and pun
ished as, a clerk convict. Hence persons convicted of manslaughters, bigamies, and
simple grand larcenies, etc. are still asked what they have to say why judgment of death
should not be pronounced upon them. And they are then told to kneel down and pray
the benefit of the statute. It would perhaps have been more consistent with the dignity
of a court of justice to have granted the benefit of clergy without requiring an unnecessary
form, the meaning of which very few comprehend. And if the prisoner should obstinately
refuse to pray the benefit of the statute, it seems to be an unavoidable consequence that
the judge must pronounce sentence of death upon him. —Chitty.
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of their confinement; and a second escape is felony without benefit of clergy.
In forming the plan of these penitentiary houses, the principal objects have
been, by sobriety, cleanliness, and medical assistance, by a regular series of
labor, by solitary confinement during the intervals of work, and by due relig
ious instruction, to preserve and amend the health of the unhappy offenders,
to inure them to habits of industry, to guard them from pernicious company,
to accustom them to serious reflection, and to teach them both the principles
and practice of every Christian and moral duty. And if the whole of this
plan be properly executed, and its defects be timely supplied, there is
reason to hope that such a reformation may be *effected in the lower [*372
classes of mankind, and such a gradual scale of punishment be affixed
to all gradations of guilt, as may in time supersede the necessity of capital
punishment except for very atrocious crimes.
It is also enacted by the same statute, 19 Geo. III. c. 74, that, instead of
burning in the hand, (which was sometimes too slight and sometimes too dis
graceful a punishment,) the court in all clergyable felonies may impose a
pecuniary fine, or (except in the case of manslaughter) may order the offen
der to be once or oftener, but not more than thrice, -either publicly or pri
vately whipped; such private whipping (to prevent collusion or abuse) to be
inflicted in the presence of two witnesses, and, in case of female offenders, in
the presence of females only. Which fine or whipping shall have the same
consequences as burning in the hand; and the offender so fined or whipped
shall be equally liable to a subsequent detainer or imprisonment.
In this state does the benefit of clergy at present stand; very considerably
different from its original institution: the wisdom of the English legislature
having, in the course of a long and laborious process, extracted, by a noble
alchemy, rich medicines out of poisonous ingredients, and converted, by
gradual mutations, what was at first an unreasonable exemption of particular
popish ecclesiastics into a merciful mitigation of the general law with respect
to capital punishment. (13)
From the whole of this detail we may collect, that however in times of ignor
ance and superstition that monster in true policy may for a while subsist, of a
body of men residing in the bowels of a state and yet independent of its laws;
yet, when learning and rational religion have a little enlightened men's minds,
society can no longer endure an absurdity so gross as must destroy its very
fundamentals. For, by the original contract of government, the price of
protection by the united force of individuals is that of obedience to
*the united will of the community. This united will is declared in [*373
the laws of the land; and that united force is exerted in their due and
universal execution.
II. I am next to inquire to what persons the benefit of clergy is to be allowed
at this day; and this must be chiefly collected from what has been observed
in the preceding article. For, upon the whole, we may pronounce that all
clerks in orders are, without any branding, and of course without any trans
portation, fine, or whipping, (for those are only substituted in lieu of the
other,) to be admitted to this privilege and immediately discharged; and this
as often as they offend, (f) Again, all lords of parliament and peers of the
realm having place and voice in parliament, by the statute 1 Edw. VI. c. 12,
(which is likewise held to extend to peeresses, ) (k) shall be discharged in all
(i) 2 Hnl. P. C. 375.
April 22, 1776.
(*) Duchess of Kingston's case in Parliament,
(13) Although the benefit of the clergy has generally been abolished in our states, it
has been pleaded and allowed in some of states. State v. Bilansky, 3 Minn. 246 (1859).
Tuller v. State, I Blackf. (Ind.) 63 (1817). Keith v. Goodwin, 6 Jones (N. C.) 398 (1859).
State v. Chambers, 22 W. Va. 788 (1833).
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clergyable and other felonies provided for by the act, without any burning in
the hand or imprisonment, or other punishment substituted in its stead, in the
same manner as real clerks convict; but this is only for the first offence.
Lastly, all the commons of the realm not in orders, whether male or female,
shall for the first offence be discharged of the capital punishment of felonies
within the benefit of clergy, upon being burned in the hand, whipped, or
fined, or suffering a discretionary imprisonment in the common gaol, the
house of correction, one of the penitentiary houses, or in the places of labor
for the benefit of some navigation; or, in case of larceny, upon being trans
ported for seven years, if the court shall think proper. It hath been said that
Jews and other infidels and heretics, were not capable of the benefit of clergy
till after the statute 5 Anne, c. 6, as being under a legal incapacity for
orders. (/) But I much question whether this was ever ruled for law since
the reintroduction of the Jews into England in the time of Oliver
*374] Cromwell. For, if that were the case, the Jews are *still in the same
predicament, which every day's experience will contradict: the statute
of queen Anne having certainly made no alteration in this respect; it only
dispensing with the necessity of reading in those persons who, in case they
could read, were before the act entitled to the benefit of their clergy.
III. The third point to be considered is, for what crimes the privilegium
clericale or benefit of clergy is to be allowed. And it is to be observed that
neither in high treason, nor in petit larceny, nor in any mere misdemeanors,
it was indulged at the common law; and therefore we may lay it down for a
rule that it was allowable only in petit treason and capital felonies, which for
the most part became legally entitled to this indulgence by the statute de
clero, 25 Edw. III. st. 3, c. 4, which provides that clerks convict for treasons
or felonies, touching other persons than the king himself or his royal
majesty, shall have the privilege of holy church. But yet it was not allow
able in all felonies whatsoever; for in some it was denied even by the common
law, —viz., insidiatio viarum, or lying in wait for one on the highway; de
populate agrorum, or destroying and ravaging a country;(?») and combuslio
domorum, or arson, —that is, the burning of houses: («) all which are a
kind of hostile acts, and in some degree border upon treason. And, further,
all these identical crimes, together with petit treason, and very many other
acts of felony, are ousted of clergy by particular acts of parliament, which
have in general been mentioned under the particular offences to which they
belong, and therefore need not.be here recapitulated. Upon all which stat
utes for excluding clergy I shall only observe that they are nothing else but
the restoring of the law to the same rigor of capital punishment in the first
offence that is exerted before the- privilegium clericale was at all indulged, and
which it still exerts upon a second offence in almost all kinds of felonies,
unless committed by clerks actually in orders. But so tender is the law of
inflicting capital punishment in the first instance for any inferior felony that
notwithstanding by the marine law, as declared in statute 28 Hen.
**373] VIII. c. 15, the benefit of clergy is not allowed in **any case what
soever; yet, when offences are committed within the admiraltyjurisdiction which would be clergyable if committed by land, the constant
course is to acquit and discharge the prisoner. (0) (14) And, to conclude this
head of inquiry, we may observe the following rules:— 1. That in all felonies,
whether new-created or by common law, clergy is now allowable, unless taken
(l) 2 Hal. P. C. 373. 2 Hawk. P. C. 338. Fost. 306.
(m) 2 Hal. P. C. 833.

(n) 1 Hal. P. C. 346.
(o) Moor. 756. Fost. 288.

(14) Offences committed on the high seas are now to be considered and treated in the
same manner as if committed on shore.
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away by express words of an act of parliament, (fi) 2. That where clergy is
taken away from the principal, it is not of course taken away from the acces
sary, unless he be also particularly included in the words of the statute, (g) 3.
That when the benefit of clergy is taken away from the offence, (as in case
of murder, buggary, robbery, (15) rape, and burglary,) a principal in the sec
ond degree being present, aiding and abetting the crime, is as well excluded
from his clergy as he that is principal in the first degree: but, 4. That where it
is only taken away from the person commuting the offence, (as in the case of
stabbing, or committing larceny in a dwelling-house, or privately from the
person,) his aider and abettors are not excluded, through the tenderness of
the law, which hath determined that such statutes shall be taken literally, (r)
IV. Lastly, we are to inquire what the consequences are to the party of
allowing him this benefit of clergy. I speak not of the branding, fine,
whipping, imprisonment, or transportation, which are rather concomitant
conditions than' consequences of receiving this indulgence. The conse
quences are such as affect his present interest and future credit and capacity,
as having been once a felon, but now purged from that guilt by the privilege
of clergy, which operates as a kind of statute pardon.
And we may observe, .1. That by this conviction he forfeits all his goods
to the king, which, being once vested in the crown, shall not after
wards be restored to the offender, (s) **2. That after conviction, [**374
and till he receives the judgment of the law, by branding, or some of
its substitutes, or else is pardoned by the king, he is to all intents and pur
poses a felon, and subject to all the disabilities and other incidents of a
felon, (t) 3. That after burning, or its substitute, or pardon, he is discharged
forever of that and all other felonies before committed within the benefit of
clergy, but not of felonies from which such benefit is excluded: and this by
statutes 8 Eliz. c. 4 and 18 Eliz. c. 7. 4. That by burning, or its substitute,
or the pardon of it, he is restored to all capacities and credits, and the
possession of his lands, as if he had never been convicted. (u) 5. That what
is said with regard to the advantages of commoners and laymen subsequently
to the burning in the hand is equally applicable to all peers and clergymen,
although never branded at all, or subjected to other punishment in its stead.
For they have the same privileges without any burning, or any substitute for
it, which others are entitled to after it.(z#)(i6)

CHAPTER XXIX.
OF JUDGMENT AND ITS CONSEQUENCES.
*Ws are now to consider the next stage of criminal prosecution, [*375
after trial and conviction are past, in such crimes and misdemeanors
as are either too high or too low to be included within the benefit of clergy,
■t) 3 P. Wms. 487.
m) 2 Hal. P. C. 389. 5 Rep. 110.
w) 2 Hal. P. C. 389, 890.
;«) 2 Hal. P. C. 388.
(15) Robbery on a railroad is not such a robbery on a highway as to take away the
benefit of the clergy. State v. Johnson, 1 Phillips (N. C.) 144 (1867).
(16) The various statutes mentioned in the course of this chapter, as relating to benefit
of clergy, have been either expressly repealed, or rendered inoperative, by the passing of
the recent statute 7 & 8 Geo. IV. c. 28, sect. 6 of which enacts that benefit of clergy with
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which is that of judgment. For when, upon a capital charge, the jury have
brought in their verdict guilty, in the presence of the prisoner, he is, either
immediately, or at a convenient time soon after, asked by the court if he has
any thing to offer why judgment should not be awarded against him. ( i ) And
in case the defendant be found guilty of a misdemeanor, (the trial of which
may, and does usually, happen in his absence, after he has once appeared,)
a capias, (2) is awarded and issued to bring him in to receive his judgment;
and, if he absconds, he may be prosecuted even to outlawry. But, whenever
he appears in person, (3) upon either a capital or inferior conviction, he may
at this period, as well as at his arraignment, •offer any exceptions to the in
dictment in arrest or stay of judgment;^) as for want of sufficient certainty
in setting forth either the person, the time, the place, or the offence. (5) And
if the objections be valid, the whole proceedings shall be set aside; but the
party may be indicted again, (a) And we may take notice, 1. That none of
the statutes of jeofails, (6) for amendment of errors, extend to indictments
or proceedings in criminal cases; and therefore a defective indictment is not
aided by a verdict, as defective pleadings in civil cases are. (6) 2. That
♦376] in favor of life great strictness has at all times been observed in *every
point of an indictment. Sir Matthew Hale indeed complains "that
this strictness is grown to be a blemish and inconvenience in the law and the
administration thereof; for that more offenders escape by the over-easy .ear
given to exceptions in indictments than by their own innocence. "(e) And
yet no man was more tender of life than this truly excellent judge. (7)
, (a) 4 Rep. 45.
(6) See book liL page 407.

(c) 2 Hal. P. C. 193.

respect to persons convicted of felony shall be abolished, but that nothing therein con
tained shall prevent the joinder in any indictment of any counts which might have been
joined before the passing of the act.
Section 7 of the same statute enacts that no person convicted of felony shall suffer
death, unless it be for some felony which was excluded from the benefit of clergy
before or on the first day of the (then) present session of parliament, or which has
been or shall be made punishable 'with death by some statute passed after that day. —
Chitty.
Concerning the effect of a full or conditional pardon of a convict of an offence pun
ishable with death or otherwise, see stat. 7 & 8 Geo. IV. c. 28, \ 13. There is no forfeiture
by common law till the offender is convicted and judgment is pronounced against him.
Wells v. Martin, 2 Boy. S. C. 21 (1796). Comm. v. Lockwood, 109 Mass. 332(1872).
Evans v. Davis, I Yeates (Pa.) 339 (1794).
(1) If this inquiry is omitted a new trial will be granted. James v. State, 45 Miss. 572
(1871). Perry v. State, 43 Ala. 21 (1869). Crim. v. State, 43 Ala. 53 (1869). State v.
Wilson, 50 Ind. 487 (1875). Grady v. State, 11 Ga. 253. Hamilton v. Comm., 4 Harris
(Pa.) 129; but the omission will only have this effect in capital cases. West v. State, 2
Zab. (N. J.) 212 (1849). Jeffries P. Comm., 94 Mass. (12 Allen) 145 (1866).
(2) [That you take ]
(3) Hinman v. Taylor, 2 Conn. (Day) 357, 367(1817).
(4) Com. v. Lockwood, 109 Mass. 323, 326 1 1872).
(5) State z>. Hamilton, 17 S. C. 462, 463 11882). State v. Phipps, 34 Mo. App. 400, 402
(1889).
(6) United States v. Salter, 1 Pinney (Wise.) 278, 280 (1843). Foster v. State, 39 Ala.
229, 237 (1864).
(7) The law upon this subject has been materially altered by the statute 7 Geo. IV. c.
64, s. 20, and by sect. 21 of the same statute, which enacts that no judgment after ver
dict upon any indictment or information of any felony or misdemeanor shall be stayed or
reversed for want of a similiter [In like manner, a word used in making up the issue];
nor by reason that the jury-process has been awarded to a wrong officer upon an in
sufficient suggestion; nor for any misnomer or misdescription of the officer returning
such process, or of any of the jurors; nor because any person has served upon the jury
who has not been returned as a juror by the sheriff or other officer; and that where the
offence charged has been created by any statute, or subjected to a greater degree of pun
ishment, or excluded from the benefit of clergy by any statute, the indictment or infor1756
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A pardon also, as has been before said, may be pleaded in arrest of judg
ment, and it has the same advantage when pleaded here as when pleaded
upon arraignment, viz. : the saving the attainder, and of course the corruption
of blood; which nothing can restore but parliament, when a pardon is not
pleaded till after sentence. And certainly, upon all accounts, when a man
hath obtained a pardon he is in the right to plead it as soon as possible. (8)
Praying the benefit of clergy may also be ranked among the motions in
arrest of judgment; of which we spoke largely in the preceding chapter. (9)
If all these resources fail, the court must pronounce that judgment which
the law hath annexed to the crime, and which hath been constantly men
tioned, together with the crime itself, in some or other of the former chap
ters. Of these some are capital, which extend to the life of the offender, and
consist generally in being hanged by the neck till dead; though in very atro
cious crimes, other circumstances of terror, pain, or disgrace are superadded;
as, in treasons of all kinds, being drawn or dragged to the place of execu
tion; in high treason affecting the king's person or government, embowelling
alive, beheading, and quartering; and in murder, a public dissection. And,
in case of any treason committed by a female, the judgment is to be burned
alive. But the humanity of the English nation has authorized, by a tacit
consent, an almost general mitigation of such parts of these judg
ments as savor of torture or cruelty ; a sledge or hurdle being *usually C*377
allowed to such traitors as are condemned to be drawn; and there
being very few instances (and those accidental or by negligence) of any per
son's being embowelled or burned till previously deprived of sensation by
strangling. Some punishments consist in exile or banishment, by abjuration
of the realm, or transportation; others in loss of liberty, by perpetual or tem
porary imprisonment. Some extend to confiscation, by forfeiture of lands, or
movables, or both, or of the profits of lands for life: others induce a disability
of holding offices or employments, being heirs, executors, and the like. Some,
though rarely, occasion a mutilation or dismembering, by cutting off the
hand or ears; others .fix a lasting stigma on the offender, by slitting the nos
trils, or branding in the hand or cheek. Some are merely pecuniary, by
stated or discretionary fines: and lastly, there are others that consist princi
pally in their ignominy, though most of them are mixed with some degree
of corporal pain, and these are inflicted chiefly for such crimes as either arise
from indigence or render even opulence disgraceful; such as whipping, hard
labor in the house of correction or otherwise, the pillory, the stocks, and the
ducking-stool. ( 10)
Disgusting as this catalogue may seem, it will afford pleasure to an English
reader, and do honor to the English law, to compare it with that shocking
apparatus of death and torment to be met with in the criminal codes of
almost every other, nation in Europe. And it is moreover one of the glories

mation shall, after verdict, be held sufficient to warrant the punishment prescribed by the
statute, if it describe the offence in the words of the statute. —Chitty.
Many of the grounds of objections enumerated in this statute have been, moreover,
by subsequent provisions, either wholly removed, by rendering the averments either
wholly unnecessary, (14 & 15 Vict. c. 100,) by allowing amendments at the trial, (11 &
12 Vict. c. 46, 12 & 13 Vict. c. 45, 14 & 15 Vict. c. 100,) or by requiring all objections
for formal defects apparent on the face of an indictment to be taken before the jury are
sworn. 14 & 15 Vict. c. 100 (J 25 ).—Stewart. People v. Wright, 9 Wend. (N. Y. ) 193,
196 (1832).
(8) 1 Arch. CrinT. Pr. and PI. 580. 2 Barb. Crim Law, 3 ed. 370.
(9) Benefit of clergy is alx>!ished by 7 & 8 Geo. IV. c. 28, § 6.
( 10) K statute which declares a fine to be the punishment of a particular offence is not
unconstitutional, because it does not prescribe the maximum amount of fine that may be
imposed. Allen v. Randall. 23 Fla. 269, 272 (1887).
Book IV.—22.
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of our English law that the species, though not always the quantity or
degree, of punishment is ascertained for every offence; and that it is not left
in the breast of any judge, nor even of a jury, to alter that judgment, which
the law has beforehand ordained for every subject alike, without respect of
persons. For, if judgments were to be the private opinions of the judge,
men would then be slaves to their magistrates, and would live in society with
out knowing exactly the conditions and obligations which it lays them under.
And besides, as this prevents oppression on the one hand, so on
*378] *the other it stifles all hopes of impunity or mitigation; with which
an offender might flatter himself, if his punishment depended on the
humor or discretion of the court. Whereas, where an established penalty is
annexed to crimes, the criminal may read their certain consequence in that
law, which ought to be the unvaried rule, as it is the inflexible judge, of his
actions. ( 1 1 )
The discretionary fines and discretionary length of imprisonment which
our courts are enabled to impose may seem an exception to this rule. But
the general nature of the punishment, viz., by fine or imprisonment, is in
these cases fixed and determinate; though the duration and quantity of each
must frequently vary, from the aggravations, or otherwise, of the offence, the
quality and condition of the parties, and from innumerable other circum
stances. The quantum, (12) in particular, of pecuniary fines neither can nor
ought to be ascertained by an invariable law. The value of money itself
changes from a thousand causes; and, at all events, what is ruin to one man's
fortune may be matter of indifference to another's. Thus, the law of the
twelve tables at Rome fined every person that struck another five-and-twenty
denarii/(13) this, in the more opulent days of the Empire, grew to be a punish
ment of so little consideration that Aulus Gellius tells a story of one Lucius
Neratius, who made it his diversion to give a blow to whomsoever he pleased
and then tender them the legal forfeiture. Our statute law has not therefore
often ascertained the quantity of fines, nor the common law ever; it directing
such an offence to be punished by fine in general, without specifying the cer
tain sum; which is fully sufficient when we consider that, however unlimited
the power of the court may seem, it is far from being wholly arbitrary; but
its discretion is regulated by law. For the bill of rights(a?) has particularly
declared that excessive fines ought not to be imposed, nor cruel and unusual
punishments inflicted, (which had a retrospect to some unprecedented pro
ceedings in the court of king's bench in the reign of king James the
*379] Second;) *and the same statute further declares that all grants and
promises of fines and forfeitures of particular persons before convic
tion are illegal and void. Now, the bill of rights was only declaratory of the
old constitutional law; and accordingly we find it expressly holden long
before, (e) that all such previous grants are void; since thereby many times
undue means and more violent prosecution would be used for private lucre
than the quiet and just proceeding of law would permit.
The reasonableness of fines in criminal cases has also been usually regulated
by the determination of magna carta, c. 14, concerning amercements for misbe
havior by the suitors in matters of civil right. ' ' Liber homo non amercieturpro
parvo delicto, nisi secundum modum ipsius delicti; et pro magno delicto, secundum
magnitudinem delicti; salvo contenemento suo; et mercator eodem modo, salva mer(d) Stat. 1 W. and M. st. 2, c. 2.

(e) 2 Inst. 48.

(n) McCuen v. Ludlum, 2 N. J. (Har.) 12, 18 (1839I. Ex parte Wilson, 114 U. S. 471,
428 (1884). In re Birdsong, 39 Fed. Rep. 599, 601 (1889).
(12) [The amount]
(13) [Pence.]
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candisa sua; et villanus eodem modo amercietur, salvo wainagio suo. "(14) A
rule that obtained even in Henry the Second's time,(/) and means only that
no man shall have a larger amercement imposed upon him than his circum
stances or personal estate will bear; saving to the landholder his contenement(i5) or land; to the trader his merchandise; and to the countryman his
wainage, or team and instruments of husbandry. In order to ascertain which,
the great charter also directs that the amercement, which is always inflicted
in general terms, ( ' ' sit in miserscordia, ")( 16) shall be set, ponatur, or reduced
to a certainty, by the oath of good and lawful men of the neighborhood.
Which method of liquidating the amercement to a precise sum was usually
performed in the superior courts by the assessment or affcerment of the cor
oner, a sworn oificer chosen by the neighborhood, under the equity of the
statute Westm. 1, c. 18; and then the judges estreated them into the ex
chequer, (g) But in the court-leet and court-baron it is still performed by
affeerors, or suitors sworn to affeere, that is, tax and moderate the general
amercement according to the particular circumstances of the offence
*and the offender. (A) Amercements imposed by the superior courts [*38o
on their own officers and ministers were affeered by the judges them
selves; but when a peculiar mulct was inflicted by them on a stranger (not
being party to any suit) it was then denominated a fine;(i~) and the ancient
practice was, when any such fine was imposed, to inquire by a jury " quantum
inde regidare valeat per annum, salvo sustentatione sua, et uxoris, et liberomm
suorum."(J)(ij) And since the disuse of such inquest, it is never usual
to assess a larger fine than a man is able to pay without touching the imple
ments of his livelihood; but to inflict corporal punishment, or a limited pun
ishment, instead of such fine as might amount to imprisonment for life. And
this is the reason why fines in the king's court are frequently denominated
ransoms, because the penalty must otherwise fall upon a man's person unless
it be redeemed or ransomed by a pecuniary fine;(£) according to an ancient
maxim, qui non habct in crumena luat in corpore. (18) Yet, where any
statute speaks both of fine and ransom, it is holden that the ransom shall be
treble to the fine at least. (/)
When sentence of death, the most terrible and highest judgment in the laws
of England, is pronounced, the immediate inseparable consequence from the
common law is attainder. For when it is now clear beyond all dispute that
the criminal is no longer fit to live upon the earth, but is to be exterminated
as a monster and a bane to human society, the law sets a note of infamy upon
him, puts him out of its protection, and takes no further care of him than
barely to see him executed. (19) He is then called attaint, attinctus, stained
(/) Glanv. I. 9, c. 8 and 11.
(a) F. N. B. 76.
(h) The ftfTeeror's oath is conceived in the very
terms of magna charta. Filzh. Survey, c. 11.

I i) unit. r.Ai'n. i.. [».
(*) Mirr. c. 5, g 3. Lamb. Eirenarch. 575.
(I) Dyer, 232.

( 14) [" A free man shall be amerced for a small offence, only according to its measure;
and for a great offence only according to its magnitude, saving his land; and the mer
chant in the same manner, saving his merchandise; and a villein shall be amerced in the
same manner, saving his wainage."]
(15) Lord Coke says that " contenement signifieth his countenance, as the armor of a
soldier is his countenance, the books of a scholar his countenance, and the like." 2 Inst.
28. He also adds that "the wainagiutn is the countenance of the villein ; and it was great
reason to save his wainage, for otherwise the miserable creature was to carry the burden
on his back." Ibid. —Christian.
(16) [" Let him be, in mercy."]
(17) [" How much he could pay a year to the king, saving his maintenance, and the
maintenance of his wife and children."]
il8) [Let him who has nothing in his purse pay in his person ] .
19) This must be taken with some qualification; for the person of an attainted felon is
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or blackened. ( He is no longer of any credit or reputation; he cannot be a
witness in any court; neither is he capable of performing the functions of
another man; for, by an anticipation of his punishment, he is already dead in
law.(w)(2o) This is after judgment; for there is great difference between a
man convicted and attainted: though they are frequently through
♦381] inaccuracy confounded together. After conviction *only a man is
liable to none of these disabilities; for there is still in contemplation
of law a possibility of his innocence. Something may be offered in arrest of
judgment; the indictment may be erroneous, which will render his guilt
uncertain, and thereupon the present conviction may be quashed; he may
obtain a pardon, or be allowed the benefit of clergy; both which suppose
some latent sparks of merit which plead in extenuation of his fault. But
when judgment is once pronounced, both law and fact conspire to prove him
completely guilty; and there is not the remotest possibility left of anything
to be said in his favor. (21) Upon judgment, therefore, of death, and not
before, the attainder of a criminal commences; or upon such circumstances
as are equivalent to judgment of death; as judgment of outlawry on a
capital crime pronounced for absconding or fleeing from justice, which
tacitly confesses the guilt. And therefore, either upon judgment of out
lawry, or of death, for treason or felony, a man shall be said to be attainted.
The consequences of attainder are forfeiture and corruption of blood. (22)
1. Forfeiture is twofold, —of real and personal estates. First, as to real
estates. By attainder in high treason(w) a man forfeits to the king all his
lands and tenements of inheritance, whether fee-simple or fee-tail, and all his
rights of entry on lands or tenements which he had at the time of the offence
committed, or at any time afterwards, to be forever vested in the crown; and
also the profits of all lands and tenements which he had in his own right for
life or years, so long as such interest shall subsist. This forfeiture relates
backwards to the time of the treason committed, (23) so as to avoid all inter
mediate sales and encumbrances, (0) but not those before the fact; and there
fore a wife's jointure is not forfeitable for the treason of her husband, because
settled upon her previous to the treason committed. But her dower
*382] *is forfeited, by the express provision of statute 5 & 6 Edw. VI. c.
1 1 . And yet the husband shall be tenant by the curtesy of the wife's
lands if the wife be attainted of treason, ( p) for that is not prohibited by the
statute. But, though after attainder the forfeiture relates back to the time
of the treason committed, yet it does not take effect unless an attainder be
had, of which it is one of the fruits; and therefore if a traitor dies before judg
ment pronounced, or is killed in open rebellion, or is hanged by martial law,
it works no forfeiture of his lands, for he never was attainted of treason, (q)
But if the chief justice of the king's bench (the supreme coroner of all Eng
land) in person, upon the view of the body of one killed in open rebellion,
records it, and returns the record into his own court, both lands and goods
shall be forfeited, (r)
(m) 3 Inst. 213.
(n) Co. Litt, 392. 8 Inst. 19. 1 Hal. P. C. 240. 2
Hawk. P. C. 448.
(o) 3 Inst. 211.

(p) 1 Hal. P. C. 35a
\q) Co. Litt. 13.
(r) 4 Rep. 57.

still under the protection of the law, and to kill him without warrant would be murder.
Fost. 73.—Chitty. See Parsons on Contracts, 3 ed. vol. 1, p. '423.
(20) Green v. Shumway, 39 N. Y. 418. 430 (1868).
(21) United States v. i960 Bags of Coffee, 8 Cranch (U. S.) 398, 410 (1814).
(22) Norris v. Doniphan, 4 Met. (Ky.) 385, 417, 419 (1863). McCaffertv v. Guyer, 59
Pa. 109, 116 (1868). Farnsworth v. M. & P. R. R. Co., 92 U. S. 49, 58 (1875).
(23) United States 7'. i960 Bags of Coffee, 8 Cranch (U. S.) 398, 411 (1814).
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The natural justice of forfeiture or confiscation of property for treason(j)
is founded on this consideration: that he who hath thus violated the funda
mental principles of government, and broken his part of the original contract
between king and people, hath abandoned his connections with society, and
hath no longer any right to those advantages which before belonged to him
purely as a member of the community; among which social advantages the
right of transferring or transmitting property to others is one of the chief.
Such forfeitures, moreover, whereby his posterity must suffer as well as him
self, will help to restrain a man, not only by the sense of his duty and dread
of personal punishment, but also by his passions and natural affections, and
will interest every dependant and relation he has, to keep him from offending,
according to that beautiful sentiment of Cicero, (I) " nec vero me fugit quam
sit acerbum, parcntum scelera Jiliorum pcenis lui; sed hoc prceclare legibus
comparatum est, ut caritas liberorum amicioresparentes reipublicce redderet."(2$)
And therefore Aulus Cascellius, a Roman lawyer in the time of
the triumvirate, used to boast that he had two reasons for *despising ^383
the power of the tyrants, —his old age and his want of children; for
children are pledges to the prince of the father's obedience, (u) Yet many
nations have thought that this posthumous punishment savors of hardship to
the innocent, especially for crimes that do not strike at the very root and
foundation of society, as treason against the government expressly does.
And therefore, though confiscations were very frequent in the times of the
earlier emperors, yet Arcadius and Honorius, in every other instance but
that of treason, thought it more just " ibi esse poenam, itbinoxa est," (25) and
ordered that "peccata suos teneant auctores, nec ulterius progrediatur metus,
quam reperiatur delictum:" (z»)(26) and Justinian also made a law to restrain
the punishment of relations, (w) which directs the forfeiture to go, except in
the case of crimen majestatis,(2'j) to the next of kin to the delinquent. On
the other hand, the Macedonian law extended even the capital punishment of
treason, not only to the children, but to all the relations, of the delinquent: (x)
and of course their estates must be also forfeited, as no man was left to inherit
them. And in Germany, by the famous golden bulle,(_j') (copied almost
verbaliam(28) from Justinian's code,)(^) the lives of the sons of such as
conspire to kill an elector are spared, as it is expressed, by the emperor's
particular bounty. But they are deprived of all their effects and rights of
succession, and are rendered incapable of any honor, ecclesiastical or civil:
" to the end that, being always poor and necessitous, they may forever be
accompanied by the infamy of their father; may languish in continual indi
gence; and may find (says this merciless edict) their punishment in living,
and their relief in dying."
, With us in England, forfeiture of lands and tenements to the crown for
treason is by no means derived from the feodal policy, (as has been already
observed, )(«) but was antecedent to the establishment of that system
(«) See hook i. page 259.
(0 Ad Brutum, ep. 12.
(u) Gravin. 1, ? «S.
(trj Cod. 9, 47. 22.
\w) Nov. 134, c. 13.

(x) Qu. Curt. I. 6.
(y) Cap. 24.
(z) L. 9, (. 8. I. 5.
(a) See book 11. page251.

(24) ["Nor has it escaped me how hard it is that the crimes of parents should he atoned
for by the punishment of their sons; but it is wisely provided by the laws, that affection
for their children may make parents more faithful to the republic."]
(25) [" That where the crime is, there the punishment should be also."]
(26) [" Crimes should affect only the perpetrators of them, and the dread of punish
ment not extend beyond the sphere of offence."]
(27) [Treason.]
(28) [According to the exact meaning of the words.]
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in this island, *being transmitted from our Saxon ancestors, (b) and
forming a part of the ancient Scandinavian constitution, (c) But in
certain treasons relating to the coin (which, as we formerly observed, seem
rather a species of the crimen falsing) than the crimen Icesee majestatis) it is
provided by some of the modern statutes(rf ) which constitute the offence, that
it shall work no forfeiture of lands, save only for the life of the offender; and,
by all, that it shall not deprive the wife of her dower. (e) And, in order to
abolish such hereditary punishment entirely, it was enacted, by statute 7
Anne, c. 2 1 , that after the decease of the late pretender no attainder for treason
should extend to the disinheriting of any heir, nor to the prejudice of any
person other than the traitor himself; by which the law of forfeitures for high
treason would by this time have been at an end, had not a subsequent statute
intervened to give them a longer duration. The history of this matter is
somewhat singular, and worthy observation. At the time of the union, the
crime of treason in Scotland was, by the Scots law, in many respects different
from that of treason in England, and particularly in its consequence of for
feitures of entailed estates, which was more peculiarly English; yet it seemed
necessary that a crime so nearly affecting government should, both in its
essence and consequences, be put on the same footing in both parts of the
united kingdoms. In new-modelling these laws, the Scotch nation and the
English house of commons struggled hard, partly to maintain, and partly to
acquire, a total immunity from forfeiture and corruption of blood, which the
house of lords as firmly resisted. At length a compromise was agreed to,
which is established by this statute,—viz. , that the same crimes, and no other,
should be treason in Scotland that are so in England; and that the English
forfeitures and corruption of blood should take place in Scotland till the
death of the then pretender, and then cease throughout the whole of Great
Britain :(/") the lords artfully proposing this temporary clause, in
*385] *hopes, it is said,^) that the prudence of succeeding parliaments
would make it perpetual. (k) This has partly been done by the sta
tute 17 Geo. II. c. 39, (made in the year preceding the late rebellion,) the
operation of these indemnifying clauses being thereby still further suspended
till the death of the sons of the pretender, (i) (30)
In petit treason and felony, the offender also forfeits all his chattel interests
absolutely, and the profits of all estates of freehold during life; and, after his
death, all his lands and tenements in fee-simple (but not those in tail) to the
crown, for a very short period of time; for the king shall have them for a
year and a day, and may commit therein what waste he pleases, which is
called the king's year, day and waste. (j) Formerly the king had only
liberty of committing waste on the lands of felons by pulling down their
houses, extirpating their gardens, ploughing their meadows, and cutting
down their woods. And a punishment of a similar spirit appears to have
obtained in the Oriental countries, from the decrees of Nebuchadnezzar and
Cyrus in the books of Daniel(£) and Ezra,(/) which, besides the pain of
death inflicted on the delinquents there specified, ordain " that their houses
shall be made a dunghill." But, this tending greatly to the prejudice of the
public, it was agreed, in the reign of Henry the First, in this kingdom, that
!b) LL. jElfr. c. 4. Omul. c. 54.
were defended at the time with much learning and
c) Stiernh. tiejure OM. I. 2, c. 6, and I. 3, c. 3.
strength of arcument In the Considerations on the
d) Stat. 5 Eliz. c. 11. 18 Eliz. e. 1.
Law of Forfeiture, first published A. D. 1744. See
e) Ibid. 8 & 9 W. III. c. 26. 15& 16 Geo. II. c. 28. book 1. 244.
/) Burnet's Hist. a. d. 17iKi.
U) 2 Inst. 37.
g) Considerations on the Law of Forfeiture, 6.
(*) Ch. iii. v. 29.
(ft) See Fost. 250.
(f) Ch. vi. v. 11.
(i) The Justice and expediency of this provision
jo.) [Forgery.]
See Book II. pp. 267, 409, 420.
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the king should have the profits of the land for one year and a day, in lieu of
the destruction he was otherwise at liberty to commit
and therefore
magna carta (») (31) provides that the king shall only hold such lands for a
year and a day, and then restore them to the lord of the fee, without any
mention made of waste. But the statute 17 Edw. II. de prcerogativa
regts{2,2~) seems to suppose that the king shall have his year, day,
and waste, and not the *year and day instead of waste; which Sir [*386
Edward Coke (and the author of the Mirror, before him) very justly
look upon as an encroachment, though a very ancient one, of the royal pre
rogative. (0) This year, day, and waste are now usually compounded for,
but otherwise they regularly belong to the crown; and, after their expiration,
the land would have naturally descended to the heir, (as in gavelkind tenure
it still does, ) did not its feodal quality intercept such descent and give it by
way of escheat to the lord. These forfeitures for felony do also arise only
upon attainder; and therefore a felo de ^(33) forfeits no land of inheritance
or freehold, for he never is attainted as a felon. (p) (34) They likewise relate
back to the time of the offence committed, as well as forfeitures for treason,
so as to avoid all intermediate charges and conveyances. This may be hard
upon such as have unwarily engaged with the offender; but the cruelty and
reproach must lie on the part, not of the law, but of the criminal, who has
thus knowingly involved others in his own calamities.
These are all the forfeitures of real estates created by the common law, as
consequential upon attainders by judgment of death or outlawry. I here omit
the particular forfeitures created by the statutes of prcemunirc^^) and others,
because I look upon them rather as a part of the judgment and penalty in
flicted by the respective statutes than as consequences of such judgment, as
in treason and felony they are. But I shall just mention, as a part of the
forfeiture of real estates, the forfeiture of the profits of lands during life,
which extends to two other instances besides those already spoken of,—mis
prision of treason, (q) and striking in Westminster hall, or drawing a weapon
upon a judge there sitting in the king's courts of justice, (r)
The forfeiture of goods and chattels accrues in every one of the
higher kinds of offence 1(36) in high treason or misprision ^thereof, [*387
petit treason, felonies of all sorts, whether clergyable or not, selfmurder or felony de sc, petit larceny, standing mute, and the above-mentioned
offences of striking, etc., in Westminster hall. For flight, also, on an accusa
tion of treason, felony, or even petit larceny, whether the party be found
guilty or acquitted, if the jury find the flight, the party shall forfeit his goods
and chattels; for the very flight is an offence carrying with it a strong pre
sumption of guilt, and is at least an endeavor to elude and stifle the course of
justice prescribed by the law. But the jury very seldom find the flight, (s)
forfeiture being looked upon, since the vast increase of personal property of
late years, as too large a penalty for an offence to which a man is prompted
by the natural love of liberty. (37)
fm) Mirr. c. 4, ? 16. Flet. f. 1, C. 28.
(<j) Ibid. 218.
in) 9 Hen. III., c. 22.
(0) Mirr. 0. 5, \ L 2 Inst. 37.
tp) 3 Inst. 65.
(31) [The great charter.]
(32) 'Of the king's prerogative.]
(33) 'Self-murder.]
(34) Bright. Husb. and Wife, 113.
(35) [To forewarn.]
(36) See 1 Bright. Husb. and Wife, no.
(37) By 7 & 8 Geo. IV. c. 28, s. 5, it is enacted " that where any person shall be indicted
for treason or felony, the jury impanelled to try such person shall not be charged to
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"/ '^/^-There is a remarkable difference or two between the forfeiture of lands and
of goods and chattels. 1. Lands are forfeited upon attainder, and not before:
goods and chattels are forfeited by conviction. (38) Because in many of the
*
cases where goods are forfeited there never is any attainder, which happens
' ' '' 1 only where judgment of death or outlawry is given: therefore in those cases
i \
the forfeiture must be upon conviction or not at all; and, being necessarily
upon conviction in those, it is so ordered in all other cases; for the law loves
uniformity. 2. In outlawries for treason or felony, lands are forfeited only
by the judgment; but the goods and chattels are forfeited by a man's being
first put in the exigent, (39) without staying till he is quinio exactus,($o) or
finally outlawed; for the secreting himself so long from justice is construed
a flight in law. (/) The forfeiture of lands has relation to the time of the fact
committed, so as to avoid all subsequent sales and encumbrances; but the for
feiture of goods and chattels has no relation backwards, so that those only
which a man has at the time of conviction shall be forfeited. (41) Therefore
a traitor or felon may dona fide sell any of his chattels, real or personal, for
the sustenance of himself and family between the fact and con*388] viction;(«) for personal property is of *so fluctuating a nature that
it passes through many hands in a short time; and no buyer could be
safe if he were liable to return the goods which he had fairly bought provided
any of the prior vendors had committed a treason or felony. Yet if they be
collusively and not bona fide($2) parted with, merely to defraud the crown,
the law (and particularly the statute 13 Eliz. c. 5) will reach them, for they
are all the while truly and substantially the goods of the offender; and as he,
if acquitted, might recover them himself, as not parted with for a good con
sideration, so in case he happens to be convicted the law will recover them
for the king.
II. Another immediate consequence of attainder is the corruption of blood,
both upwards and downwards, so that an attainted person can neither inherit
lands or other hereditaments from his ancestors, nor retain those he is already
in possession of, nor transmit them by descent to any heir; but the same
shall escheat to the lord of the fee, subject to the king's superior right of for
feiture: and the person attainted shall also obstruct all descents to his poster
ity, wherever they are obliged to derive a title through him to a remoter
ancestor, (f)
This is one of those notions which our laws have adopted from the feodal
constitutions at the time of the Norman conquest, as appears from its being
unknown in those tenures which are indisputably Saxon, or gavelkind:
wherein, though by treason, according to the ancient Saxon laws, the land is
forfeited to the king, yet no corruption of blood, no impediment of descents,
ensues; and, on judgment of mere felony, no escheat accrues to the lord.
And therefore, as every other oppressive mark of feodal tenure is now happily
worn away in these kingdoms, it is to be hoped that this corruption of blood,
with all its connected consequences, not only of present escheat, but of
(0 8 Inst. 232.
(v) See book 11. p. 251.
(u) 2 Hawk. P. C. 454.
inquire concerning his lands, tenements, or goods, nor whether he fled for such treason
or felony." The practice had been wholly discontinued for some years.—Chitty.
(38) See Green v. Shumway, 39 N. Y. (Tiffinany) 418, 430 (1868). Crane v. Reeder,
21 Mich. 24, 71 (1870). Cozens v. Long, 2 N. J. (Penn.) 559, 565 (1811). White v. Fort,
3 Hawk. (N. C.) 251, 265 (1824).
(39) [The writ preceding excommunication.]
(40) [Demanded the fifth time.]
(41) See Norris v. Doniphan, 4 Met. (Ky.) 385, 418 (1863). Williams on Real Property,
4 ed. 46. United States v. Stowell, 133 U. S. 18 (1889).
(42) [In good faith.]
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future incapacities of inheritance even to the twentieth generation, may in
process of time be abolished by act of parliament, as it stands upon
a very different footing from the forfeiture of lands for high *treason, [*38g
affecting the king's person or government. And indeed the legisla
ture has, from time to time, appeared very inclinable to give way to so
equitable a provision, by enacting that in certain treasons respecting the papal
supremacy (w) and the public coin, (x) and in many of the new-made felonies
created since the reign of Henry the Eighth by act of parliament, corruption
of blood shall be saved. But as in some of the acts for creating felonies (and
those not of the most atrocious kind) this saving was neglected or forgotten
to be made, it seems to be highly reasonable and expedient to antiquate the
whole of this doctrine by one undistinguishing law: especially as, by the
afore-mentioned statute of 7 Anne, c. 21 , (the operation of which is postponed
by statute 17 Geo. II. c. 39,) after the death of the sons of the late pretender
no attainder for treason will extend to the disinheriting any heir nor the pre
judice of any person, other than the offender himself, which virtually
abolishes all corruption of blood for treason, though (unless the legislature
should interpose) it will still continue for many sorts of felony. (43)

CHAPTER XXX.
OF REVERSAL OF JUDGMENT.
*WE are next to consider how judgments, with their several con- [*390
nected consequences of attainder, forfeiture, and corruption of blood,
may be set aside. There are two ways of doing this; either by falsifying or
reversing the judgment, or else by reprieve or pardon.
A judgment may be falsified, reversed, or avoided, in the first place, witfwut
a writ of error, for matters foreign to or dehors the record, —that is, not
apparent upon the face of it; so that they cannot be assigned for error in the
superior court, which can only judge from what appears in the record itself;
and therefore if the whole record be not certified, or not truly certified, by the
inferior court, the party injured thereby (in both civil and criminal cases) may
allege a diminution of the record, and cause it to be rectified. Thus, if any
judgment whatever be given by persons who had no good commission to pro
ceed against the person condemned, it is void, and may be falsified by showing
the special matter without writ of error. ( 1 ) As where a commission issues
(w) Stat. 5 EHz. c. 1.
(x) Stat. 5 Eliz c. 11. 18 Ellz. c. 1. 8 4 9 W. HI.

c. 26. 15 & 16 Geo. II. c. 28.

(43) These statutes were, however, repealed, by stat 39 Geo. III. c. 93; but, by stat. 54
Geo. III. c. 145, corruption of blood was abolished in all cases except the crimes of high
treason and murder; and, by statute 3 & 4 W. IV. c. 106, s. 10, it is enacted that corrup
tion of blood on attainder shall not obstruct descents to the posterity of the offender
where they are obliged to derive a title through him or her to a remoter ancestor.—
Stewart.
( 1 ) That is, if such judgment comes collaterally in question in any other cause or court,
the party against whom it is used may so avoid it. But I do not see how it can be
directly reversed, except by writ of error, either for error in fact—in which case it would
lie before the same court, and the fact would be alleged—or for error in law. The case
put of persons proceeding to judgment without a good commission is one of those
decided illegalities for which the law seems to afford no preventive remedy: they who do
so subject themselves, indeed, to punishments afterwards; but in the mean time they are
acting in defiance of law, and are not, indeed, a court, to or from which any appeal can
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to A. and B. and twelve others, or any of them, of which A. or B. shall be
one, to take and try indictments, and any of the other twelve proceed
*39i] without the interposition or presence *of either A. or B., —in this
case all proceedings, trials, convictions, and judgments are void for
want of a proper authority in the commissioners, and may be falsified upon
bare inspection without the trouble of a writ of error;(a) it being a high
misdemeanor in the judges so proceeding, and little, if any thing, short of
murder in them all, in case the person so attainted be executed and suffer
death. So likewise if a man purchases land of another, and afterwards the
vendor is, either by outlawry or his own confession, convicted and attainted
of treason or felony previous to the sale or alienation, whereby such land
becomes liable to forfeiture or escheat, now, upon any trial, the purchaser is
at liberty, without bringing any writ of error, to falsify not only the time of
the felony or treason supposed, but the very point of the felony or treason
itself, and is not concluded by the confession or the outlawry of the vendor,
though the vendor himself is concluded, and not suffered now to deny the
fact, which he has by confession or flight acknowledged. But if such
attainder of the vendor was by verdict, on the oath of his peers, the alienee
cannot be received to falsify or contradict the fact of the crime committed,
though he is at liberty to prove a mistake in time, or that the offence was
committed after the alienation, and not before, (b)
Secondly, a judgment may be reversed by writ of error;(2) which lies from
all inferior criminal jurisdictions to the court of king's bench, and from the
king's bench to the house of peers; and may be brought for notorious mis
takes in the judgment or other parts of the record: as where a man is found
guilty of perjury and receives the judgment of felony; or for other less pal
pable errors, such as any irregularity, omission, or want of form in the pro
cess of outlawry, or proclamations; the want of a proper addition to the
defendant's name, according to the statute of additions; for not properly
naming the sheriff or other officer of the court, or not duly describing where
his county court was held; for laying an offence committed in the
♦392] time of the late king to be done *against the peace of the present;
and for other similar causes, which (though allowed out of tenderness
to life and liberty) are not much to the credit or advancement oi the national
justice. These writs of error to reverse judgments in case of misdemeanors
are not to be allowed, of course, but on sufficient probable cause shown to the
attorney-general; and then they are understood to be grantable of common
right and ex debito Justititz.($) But writs of error to reverse attainders in
capital cases are only allowed ex gratia ,(4) and not without express warrant
under the king's sign-manual, or at least by the consent of the attorneygeneral, (c) These, therefore, can rarely be brought by the party himself,
especially where he is attainted for an offence against the state ; but they may
be brought by his heir or executor after his death, in more favorable times;
which may be some consolation to his family. But the easier and more
effectual way is,
Lastly, to reverse the attainder by act of parliament. This may be and
(a) 2 Hawk. P. C. 459.
(6) 3 lust. 231. 1 Hal. P. C. 361.

(c) 1 Vera. 170, 175.

be formally made.—Coleridge. Brown v. O'Connell, 36 Conn. 432, 456 (1870). The
People v. White, 24 N. Y. (Wend.) 518, 566 (1840).
(2) See the history and nature of writs of error in criminal cases stated by lord Mans
field with great ability and clearness, in 4 Burr. 2550, 2551, 2552. As to the mode and
practice of obtaining the writ, see 1 Chitt. C. h. 2 ed. 749 to 751.—ChiTty.
(3) [As due to justice.]
(4) [As matter of favor.]
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hath been frequently done upon motives of compassion, or perhaps from the
zeal of the times, after a sudden revolution in the government, without
examining too closely into the truth or validity of the errors assigned. And
sometimes, though the crime be universally acknowledged and confessed, yet
the merits of the criminal's family shall after his death obtain a restitution in
blood, honors, and estate, or some or one of them, by act of parliament;
which (so far as it extends) has all the effect of reversing the attainder with
out casting any reflections upon the justice of the preceding sentence. (5)
The effect of falsifying or reversing an outlawry is, that the party shall
be in the same plight as if he had appeared upon the capias; and, if it be
before plea pleaded, he shall be put to plead to the indictment; if after con
viction, he shall receive the sentence of the law; for all the other proceed
ings, except only the process of outlawry for his non-appearance,
*remain good and effectual as before. But when judgment pro- [*393
nounced upon conviction is falsified or reversed, all former proceedings
are absolutely set aside, and the party stands as if he had never been at all
accused; restored in his credit, his capacity, his blood, and his estates; with
regard to which last, though they may be granted away by the crown, yet
the owner may enter upon the grantee with as little ceremony as he might enter
upon a disseisor, (d ) But he still remains liable to another prosecution for
the same offence; for the first being erroneous, he never was in jeopardy
thereby.

CHAPTER XXXI.
OF REPRIEVE AND PARDON.
*The only other remaining ways of avoiding the execution of the [*394
judgment are by a reprieve or a pardon; whereof the former is tem
porary only, the latter permanent.
I. A reprieve(i) (from reprendre, to take back) is the withdrawing of a
sentence for ati interval of time, whereby the execution is suspended. This
may be, first, ex arbibio judicis,(2) either before or after judgment; as where
the judge is not satisfied with the verdict, or the evidence is suspicious, or the
indictment is insufficient, or he is doubtful whether the offence be within
clergy; or sometimes, if it be a small felony, or any favorable circumstances
appear in the criminal's character, in order to give room to apply to the
crown for either an absolute or conditional pardon. These arbitrary reprieves
may be granted or taken off by the justices of gaol-delivery, although their
session be finished and their commission expired; but this rather by common
usage than of strict right, (a)
Reprieves may also be ex necessitate legists') as where a woman is capitally
(d) 2 Hawk. P. C. 462.
(a) 2 Hal. P. C. 412.
(S) I Bright. Husb. and Wife, 160, 531.
(1) See Butler v. State, 97 Ind. 393, 394 (1884). See Sterling v. Drake, 457, 460 (1876.)
As to reprieves in general, see 1 Hale, 368 to 370. 2 Hale, 411 to 412. Hawk. b. ii. c.
51, ss. 8, 9, 10. Williams, J., Execution and Reprieve. 1 Chitt. C. L. 757 to 762.
In addition to the reprieves mentioned by the learned commentator is that ex man
date) regis, or from the mere pleasure of the crown, expressed in any way to the court by
whom the execution is to be awarded. 2 Hale, 412. 1 Hale, 368. Hawk. b. ii. c. 51, &
8.—Chitty.
(2) [At the will of the judge.] See Lavetto v. The People, 7 Cowen (N. Y.) 339, 343
(1827).
(3) [From legal necessity.]
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convicted and pleads her pregnancy: though this is no cause, to stay the
judgment, yet it is to respite the execution till she be delivered. This
*395] is a mercy *dictated by the law of nature, in favorem prolis;{$) and
therefore no part of the bloody proceedings in the reign of queen
Mary hath been more justly detested than the cruelty that was exercised in
the island of Guernsey of burning a woman big with child; and when,
through the violence of the flames, the infant sprang forth at the stake and
was preserved by the bystanders, after some deliberation of the priests who
assisted at the sacrifice, they cast it again into the fire as a young heretic, (b)
A barbarity which they never learned from the laws of ancient Rome; which
direct, (c) with the same humanity as our own, "quod prceg?iantis mulieris
damnata poena differatur, quod paria/:"(s) which doctrine has also prevailed
in England as early as the first memorials of our law will reach, (a?) In case
this plea be made in stay of execution, the judge must direct a jury of twelve
matrons or discreet women to inquire the fact; and if they bring in their ver
dict quick with child, (for barely with child, unless it be alive in the womb, is
not sufficient,) execution shall be stayed generally till the next session; and
so from session to session till either she is delivered or proves by the course
of nature not to have been with child at all. (6) But if she once hath -had
the benefit of this reprieve and been delivered, and afterwards becomes preg
nant again, she shall not be entitled to the benefit of a further respite for that
cause, (e) For she may now be excuted before the child is quick in the womb,
and shall not, by her own incontinence, evade the sentence of justice. (7)
Another cause of regular reprieve is, if the offender becomes non compos(8)
between the judgment and the award of execution ;{/) for regularly, as was
formerly (g) observed, though a man be compos^) when he commits a capital
crime, yet if he becomes non compos after, he shall not be indicted; if after
indictment, he shall not be convicted; if after conviction, he shall not
♦396] receive judgment; if after judgment, he *shall not be ordered for
execution: for "furiosus solofutore punitur," (10) and the law knows
not but he might have offered some reason, if in his senses, to have stayed
these respective proceedings. It is therefore an invariable rule, when any
time intervenes between the attainder and the award of execution, to demand
of the prisoner what he hath to allege why execution should not be awarded
against him; and if he appears to be insane, the judge in his discretion may
and ought to reprieve him. (11) Or the party may plead in bar of execution;
(6) Fox, Acts and Mon.
(c) Ft. 48, 19, 3.
Id) Flet 1. 1, c. 38.

(<•) 1 Hal. P. C. 31
(/) Ibid. 370.
(g) See page 24.

(4) [In favor of the offspring.]
(5) ["That the punishment of a pregnant woman condemned, shall be deferred until
after her delivery."]
(6) 2 Waterman's Crim. Proc. 97.
(7) See Mitchell v. Com., 78 Ky. 204, 208 (1879). State v. Cooper, 2 N.J. (Zab.) 52,
57 (1849). It is usual for the clerk of assize to ask women who receive sentence of death
if they have any thing to say why execution shall not be awarded according to the judg
ment. As the execution of the law in the first instance is respited not from a regard for
the mother, but from tenderness towards the innocent infant, if, then, it should happen
that she become quick of a second child, this surely is as much an object of compassion
and humanity as the first. —Christian.
(8) [Of unsound mind.]
(9) [Of sound mind.]
(10) ["A madman is punished by his madness alone."] See Freeman v. The People,
4 N. Y. (Denio) 9, 20 ( 1847).
(11) The law is more precisely stated at page 25. Supposing the party to have been
sane at the commission of the crime, there can be no objection to indicting him though
he may become insane before the bill is preferred; because if he were in his senses he
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which plea may be either pregnancy, the king's pardon, an act of grace, or
diversity of person, viz. , that he is not the same as was attainted and the like.
In this"last case a jury shall be impanelled to try this collateral issue, namely,
the identity of his person; and not whether guilty or innocent; for that has
been decided before. (12) And in these collateral issues the trial shall be
instanter,{h) and no time allowed the prisoner to make his defence or produce
his witnesses, unless he will make oath that he is not the person attainted :(*')
neither shall any peremptory challenges of the jury be allowed the prisoner ;(_/)
though formerly such challenges were held to be allowable whenever a man's
life was in question, (k)
II. If neither pregnancy, insanity, non-identity, nor other plea will avail
to avoid the judgment and stay the execution consequent thereupon, the last
and surest resort is in the king's most gracious pardon; the granting of which
is the most amiable prerogative of the crown. Law (says an able writer)
cannot be framed on principles of compassion to guilt; yet justice, by the
constitution of England, is bound to be administered in mercy: this is
promised by the king in his coronation-oath, and it is that act of his govern
ment which is the most personal and most entirely his own. (/) The king
himself condemns no man; that rugged task he leaves to his courts
of justice: the great operation of his sceptre is *merey. His power [*397
of pardoning was said by our Saxon ancestors(w) to be derived a
lege sua dignitatis.-(is) and it is declared in parliament, by statute 27 Hen.
VIII. c. 24, that no other person hath power to pardon or remit any treason
or felonies whatsoever: but that the king hath the whole and sole power
thereof, united and knit to the imperial crown of this realm. («)
This is indeed one of the great advantages of monarchy in general above
any other form of government: that there is a magistrate who has it in his
power to extend mercy wherever he thinks it is deserved; holding a court of
equity in his own breast to soften the rigor of the general law in such criminal
cases as merit an exemption from punishment. Pardons (according to some
theorists)(0) should be excluded in a perfect legislation where punishments
are mild but certain; for that the clemency of the prince seems a tacit disap
probation of- the laws. But the exclusion of pardons must necessarily intro
duce a very dangerous power in the judge or jury, that of construing the
criminal law by the spirit instead of the letter, (/>) or else it must be holden,
what no man will seriously avow, that the situation and circumstances of the
offender (though they alter not the essence of the crime) ought to make no
distinction in the punishment. In democracies, however, this point of
pardon can never subsist, for there nothing higher is acknowledged than
the magistrate who administers the laws; and it would be impolitic for the
power of judging and of pardoning to centre in one and the same person.
(h) 1 Sid. 72. See Appendix, 2 3.
(re) And this power belongs only to a king defacto
Jt) Staundf. P. C. 163. Co. Litt. 157. Hall. Sum.
i.
0 Law of Forfeit, 99.
>) LL. Edw. ConJ. c. 18.

pardon. (22)
(o) Beccur. ch. 46.
(p) Ibid. ch. 4.

could not be heard to allege any thing against the indictment before the grand jury. See
the provisions on this subject now made by the 39 & 40 Geo. III. c. 94. —COLERIDGE. I
Waterman's Crim. Proc. 27. Cook v. Freeholders, 2 N. J. (Denio) 326, 333 (1857). By
the constitution of the United States, the president is invested with the power to pardon;
and by the constitution of the several states, such power is vested in their respective
governors.
(12) Curtis v. Cochran, 50 N. H. 242, 245 (1870). Eberhardt v. Sanger, 51 Wise. 72,
77(1881).
(13) [From the law of his dignity.]
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This (as the president Montesquieu observes) (y) would oblige him very
often to contradict himself, to make and unmake his decisions: it would tend
to confound all ideas of right among the mass of the people; as they would
find it difficult to tell whether a prisoner were discharged by his
*398] innocence or obtained a pardon through favor. In *Holland, there
fore, if there be no stadtholder, there is no power of pardoning lodged
in any other member of the state. But in monarchies the king acts in a
superior sphere; and though he regulates the whole government as the first
mover, yet he does not appear in any of the disagreeable or invidious parts
of it. Whenever the nation see him personally engaged, it is only in works
of legislature, magnificence, or compassion. To him, therefore, the people
look up as the fountain of nothing but bounty and grace; and these repeated
acts of goodness, coming immediately from his own hand, endear the sovereign
to his subjects, and contribute more than any thing to root in their hearts
that filial affection and personal loyalty which are the sure establishment of a
prince.
Under this head of pardons, let us briefly consider, i. The object of pardon;
2. The manner of pardoning; 3. The method of allowing a pardon; 4. The
effect of such pardon when allowed.
1. And, first, the king may pardon all offences merely against the crown
or the public; excepting, 1. That, to preserve the liberty of the subject, the
committing any man to prison out of the realm is, by the habeas corpus(i$)
act, 31 Car. II. c. 2, made a prcemunire,{^5) unpardonable even by the king.
Nor, 2. can the king pardon where private justice is principally concerned
in the prosecution of offenders: " non potest rex gratiam facere cum injuria et
damno aliorum." (r) (16) Therefore, in appeals of all kinds, (which are the
suit not of the king but of the party injured,) the prosecutor may release,
but the king cannot pardon, (s) Neither can he pardon a common nuisance
while it remains unredressed, or so as to prevent an abatement of it, though
afterwards he may remit the fine: because, though the prosecution is vested
in the king to avoid multiplicity of suits, yet (during its continuance)
*399] this offence savors more of the nature of a private *injury to each
individual in the neighborhood than of a public wrong. (/ ) Neither,
lastly, can the king pardon an offence against a popular or penal statute after
information brought; for thereby the informer hath acquired a private property
in his part of the penalty. («)
There is also a restriction of a peculiar nature that affects the prerogative
of pardoning in case of parliamentary impeachments: viz., that the king's
pardon cannot be pleaded to any such impeachment so as to impede the
inquiry and stop the prosecution of great and notorious offenders. There
fore, when, in the reign of Charles the Second, the earl of Danby was im
peached by the house of commons of high treason and other misdemeanors,
and pleaded the king's pardon in bar of the same, the commons alleged(^)
' 'that there was no precedent that ever any pardon was granted to any
persons impeached by the commons of high treason or other high crimes,
depending tlie impeachment? ' and thereupon resolved(a>) ' 'that the pardon so
pleaded was illegal and void, and ought not to be allowed in bar of the im
peachment of the commons of England;" for which resolution they assigned(jr)
(«) 9p. L. b. vl. c. 5.
(r) 3 Inst. 236.
(s) Ibid. 237.
(<) 2 Ilawk. P. C. 391.

(11) 3 Inst. 238.
(v) Com. Jour. April 28, 1679.
(w) Ibid. Mav S, 1679.
(x) Com. Jour. May 26, 1679.

(14) [That you have the body.]
!5) [To forewarn.]
16) ["The king cannot confer a favor by the injury and loss of others."]
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this reason to the house of lords, —"that the setting up a pardon to be a bar
of an impeachment defeats the whole use and effect of impeachments: for,
should this point be admitted or stand doubted, it would totally discourage
the exhibiting any for the future; whereby the chief institution for the preser
vation of the government would be destroyed." Soon after the revolution,
the commons renewed the same claim, and voted^) "that a pardon is not
pleadable in bar of an impeachment." And at length it was enacted by the
act of settlement, 12 & 13 W. III. c. 2, "that no pardon under the great
seal of England shall be pleadable to an impeachment by the commons in
parliament." But, after the impeachment has been solemnly heard
and determined, it is not understood that the *king's royal grace is [*4co
further restrained or abridged; for, after the impeachment and at
tainder of the six rebel lords in 17 15, three of them were from time to time
reprieved by the crown, and at length received the benefit of the king's most
gracious pardon. (17)
2. As to the manner of pardoning. 1. First, it must be under the great
seal. A warrant under the privy seal, or sign-manual, though it may be a
sufficient authority to admit the party to bail in order to plead the king's
pardon, when obtained in proper form, yet is not of itself a complete irrevo
cable pardon, (z) (18) 2. Next, it is a general rule that wherever it may rea(y) Com. Jour. June 6, 1689.

(z) 5 State Trials, 166, 178.

( 17) The following remarkable record, in which it is both acknowledged by the com
mons and asserted by the king, proves that the king's prerogative to pardon delinquents
convicted in impeachments is as the constitution itself:—
Item prie la commune a nostre dit seigneur le rot que nul pardon soit grante a nully
persone, petit ne grande, q'onl est de son counseil el sermentez, et sont empeschez en ccst
present parlement de vie ne de membre, fyn ne de raunceon, de forfaiture des ierres,
tennemenz, biens, ou chateaux, lesqueux sont ou serront trovez en aucun de/aut encontre
leur ligeance, et la tenure de leurdit serement: mais q'ils ne serront jammes conseillers
ne officers du rot, mais en tout oustez de la courte le rot et de conseil as touz jours. Et
sur ceo soit en present parlement fait estatut s'il plest au roi, et de touz autres en temps
a venir en cas semblables, pur profit du roi et du roialme. [Also the commons pray our
said lord the king, that no pardon be granted to any persons, high or low, who have been
sworn of his council, and are impeached in this present parliament of life and limb; and
not to release those who are or shall be found to fail in their allegiance and the tenure
of their said oath, from forfeiture of their lands, tenements, goods or chattels; that they
shall never be councillors or officers of the king, but be forever excluded from his court
and council. And for this purpose may it please the king that an act be passed in this
present parliament, and all others, in time to come in like cases, for the profit of the
king and realm.}
kesponsio.—Le roi ent fra sa volenle, come mieltz lui semblera. [Answer.—The king
will do his pleasure in this matter, as it shall seem best to him.] Rot. Pari. 50 Edw. III.
n. 181.
After the lords have delivered their sentence of guilty, the commons have the power
of pardoning the impeached convict, by refusing to demand judgment against him; for
no judgment can be pronounced by the lords till it is demanded by the commons. Lord
Macclesfield was found guilty without a dissenting voice in the house of lords; but when
the question was afterwards proposed in the house of commons that this house will
demandjudgment of the lords against Thomas earl of Macclesfield, it occasioned a warm
debate; but (the previous question being first moved) it was carried in the affirmative
by a majority of 136 voices against 65. Com. Jour. May 27, 1725. 6 H. T. R. 762. In
lord Stafford's trial, the commons sent the following message to the lords:—"That this
house hold it necessary and fit that all the members of the house may be present at trial:
to the end every one may satisfy his own conscience in the giving of their vote to demand
judgment." Commons' Journal, nth of March, 1640.
In the impeachment of Warren Hastings, Esq., it was decided, after much serious and
learned investigation and discussion, by a very great majority in each house of parlia
ment, that an impeachment was not abated by a dissolution of the parliament, though
almost all the legal characters of each house voted in the minorities.—Christian.
(18) By 7 & 8 Geo. IV. c. 28, s. 13, it is enacted "that where the king's majesty shall
be pleased to extend his royal mercy to any offender convicted of felony, punishable
with death or otherwise, and by warrant under his royal sign-manual, countersigned by
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sonably be presumed the king is deceived, the pardon is void. (a) Therefore
any suppression of truth, or suggestion of falsehood, in a charter of pardon
will vitiate the whole; for the king was misinformed. (£)( 19) 3. General
words have also a very imperfect effect in pardons. A pardon of all felonies
will not pardon a conviction or attainder of felony, (for it is presumed the
king knew not of those proceedings,) but the conviction or attainder must be
particularly mentioned ; (c ) and a pardon of felonies will not include piracy , (d )
for that is no felony punishable at the common law. 4. It is also enacted,
by statute 13 Ric. II. st. 2, c. 1, that no pardon for treason, murder, or rape
shall be allowed unless the offence be particularly specified therein; and par
ticularly in murder it shall be expressed whether it was committed by lying
in wait, assault, or malice prepense. Upon which Sir Edward Coke observes(<?)
that it was not the intention of the parliament that the king should ever par
don murder under these aggravations; and therefore they prudently laid the
pardon under these restrictions, because they did not conceive it possible that
the king would ever excuse an offence by name, which was attended with
such high aggravations. And it is remarkable enough, that there is no pre
cedent of a pardon in the register for any other homicide than that
*40i] *which happens se defendendo(2o) or per infortunium; (21) to which
two species the king's pardon was expressly confined by the statutes
2 Edw. III. c. 2 and 14 Edw. III. c. 15, which declare that no pardon of
homicide shall be granted but only where the king may do it by the oath of
his crown; that is to say, where a man slayeth another in his own defence or
by misfortune. But the statute of Richard the Second, before mentioned,
enlarges, by implication, the royal power, provided the king is not deceived
in the intended object of his mercy. And therefore pardons of murder were
always granted with a non obstante{22) of the statute of king Richard, till
the time of the revolution, when, the doctrine of non obstantes ceasing, it was
doubted whether murder could be pardoned generally ; but it was determined
by the court of king's bench(/) that the king may pardon on an indictment
of murder as well as a subject may discharge an appeal. Under these and
a few other restrictions, it is a general rule that a pardon shall be taken most
beneficiallyfor the subject, and most strongly against the king.
A pardon may also be conditional; that is, the king may extend his mercy
upon what terms he pleases, and may annex to his bounty a condition, either
precedent or subsequent, on the performance whereof the validity of the
pardon will depend; and this by the common law.(^) Which prerogative
(a) 2 Hawk. P. C. 383.
<e) 3 Inst. ZW.

one of his principal secretaries of state, shall grant to such offender either a free or con
ditional pardon, the discharge of such offender out of custody in the case of a free par
don, and the performance of the condition in the case of a conditional pardon, shall have
the effect of a pardon under the great seal for such offender as to the felony for which
such pardon shall be so granted. Provided, always, that no free pardon, nor any such
discharge in consequence thereof, nor any conditional pardon, nor the performance of
the condition thereof in any of the cases aforesaid, shall prevent or mitigate the punish
ment to which the offender might otherwise be lawfully sentenced on a subsequent con
viction for any felony committed after the granting of any such pardon." This section
is in substance a re-enactment of sect. I of the unrepealed statute 6 Geo. IV. c. 25, with
the exception of the proviso, which is new. —ChiTTY.
(19) State v. Mclntyre, 1 N. C. (Jones) 1, 4 (1853). State v. Foley, 15 Nev. 64, 73
(i38oV
(20) [In defending one's self.]
(21) [By mischance.]
(22) [Notwithstanding.]
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is daily exerted in the pardon of felons on condition of being confined to hard
labor for a stated time, or of transportation to some foreign country for life
or for a term of years; such transportation or bauishment(A) being allowaable and warranted by the habeas corpus{2^~) act, 31 Car. II. c. 2, § 14, and
both the imprisonment and transportation rendered more easy and effectual
by statutes 8 Geo. III. c. 15, and 19 Geo. III. c. 74.(24)
3. With regard to the manner of allowing pardons, we may observe
that a pardon by act of parliament is more *beneficial than by the king' s [*402
charter; for a man is not bound to plead it, but the court must ex
officious) take notice of it;(/) neither can he lose the benefit of it by his own
laches or negligence, as he may of the king's charter of pardon.(^) The
king's charter of pardon must be specially pleaded, and that at a proper time;
for if a man is indicted, and has a pardon in his pocket, and afterwards puts
himself upon his trial by pleading the general issue, he has waived the
benefit of such pardon. ( /) But if a man avails himself thereof as soon as
by course of law he may, a pardon may either be pleaded upon arraignment,
or in arrest of judgment, or, in the present stage of proceedings, in bar of
execution. Anciently, by statute 10 Edw. III. c. 2, no pardon of felony
could be allowed unless the party found sureties for the good behavior before
the sheriff and coroners of the county. (m) But that statute is repealed by
the statute 5 & 6 W. and M. c. 13, which, instead thereof, gives the judges
of the court a discretionary power to bind the criminal pleading such pardon
to his good behavior, with two sureties, for any term not exceeding seven
years.
4. Lastly, the effect of such pardon by the king is to make the offender a
new man ; to acquit him of all corporal penalties and forfeitures annexed to that
offence for which he obtains his pardon; and not so much to restore his
former, as to give him a new, credit and capacity. But nothing can restore
or purify the blood when once corrupted, if the pardon be not allowed till
after attainder, but the high and transcendent power of parliament. Yet if
a person attainted receives the king's pardon, and afterwards hath a son, that
son may be heir to his father, because the father, being made a new man,
might transmit new inheritable blood; though had he been born before the
pardon he could never have inherited at all. (») (26)

CHAPTER XXXII.
OP EXECUTION.
*There now remains nothing to speak of but execution; the com- P403
pletion of human punishment. And this, in all cases, as well capital
as otherwise, must be performed by the legal officer, the sheriff or his deputy;
(h) Transportation Is said (Bar. 352) to have been
(I) Ibid. 896.
first inflicted as a punishment by statute 39 Eliz. c. 4.
(m) Salk. 499.
(f) Fast. 43.
(n) See book 11. page 254.
(*) 2 Hawk. P. C. 397.
(23) [That you have the body.]
(24) By stat. 20 & 21 Vict. c. 3, ? 2, penal servitude is substituted for transportation,
which is abolished. Concerning a conditional pardon, the power to grant and the power
to revoke, see Arthur v. Craig, 48 la. 264, 267 (1878).
(25) [Officially.]
(26) A son born after the attainder may inherit if he has no elder brother living born
before the attainder; otherwise the land will escheat pro defeclu hecredis [For want of
an heir]. Attainder, comtption of blood and forfeiture is now abolished in all cases of
treason and felony by the statute 33 & 34 Vict c. 23, which, however, excepts from its
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whose warrant for so doing was anciently by precept under the hand and
seal of the judge, as it is still practiced in the court of the lord high steward
upon the execution of a peer;(«) though in the court of the peers in parlia
ment it is done by writ from the king.(,£) Afterwards it was established (c)
that in case of life the judge may command execution to be done without any
writ. And now the usage is for the judge to sign the calendar, or list of all
the prisoners' names, with their separate judgments in the margin, which is
left with the sheriff. As for capital felony, it is written opposite to the pris
oner's name, "let him be hanged by the neck;" formerly, in the days of
Latin and abbreviation, (rf) " sus. per col." for ' ' suspendatur per collum." —
And this is the only warrant that the sheriff has for so material an act as
taking away life of another(^) It may certainly afford matter of speculation
that in civil causes there should be such a variety of writs of execution to
recover a trifling debt, issued in the king's name and under the seal
*404] of the court, without which the sheriff *cannot legally stir one step;
and yet that the execution of a man, the most important and terrible
task of any, should depend upon a marginal note.(i)
The sheriff, upon receipt of his warrant, is to do execution within a con
venient time; which in the country is also left at large. In London, indeed,
a more solemn and becoming exactness is used, both as to the warrant
of execution and the time of executing thereof: for the recorder, after
reporting to the king in person the case of the several prisoners, and receiving
his royal pleasure that the law must take its course, issues his warrant to the
sheriffs, directing them to do execution on the day and at the place
assigned, (f)(2) And in the court of king's bench, if the prisoner be tried at
the bar, or brought there by habeas corpus, (3) a rule is made for his execu(a) 2 Ha!. P. C. 409.
ib) See Appendix, \ 5.
(c) Finch, L. 478.

(d) Staundf. P. C. 182.
(«) 5 Mod. 22.
(/) See Appendix, \ 4.

provisions, the forfeiture consequent upon outlawry. Concerning the effect of a pardon
see State v. Carson, 27 Ark. 469, 471 (1872). Baum v. Clause, 5 N. Y. (Hill) 196, 197
(1843). Wood v. Fitzgerald, 3 Ore. 568, 574 (1870). Knapp v. Thomas, 39 Ohio, 379,
381 (1883). State v. Keith, 63 Phillips (N. C.) 140, 142 (1S69).
( 1 ) Though it be true that a marginal note of a calendar, signed by the judge, is the
only warrant that the sheriff has for the execution of a convict, yet it is made with more
caution and solemnity than is represented by the learned commentator. At the end of
the assizes the clerk of assize makes out in writing four lists of all the prisoners, with
separate columns, containing their crimes, verdicts, and sentences, leaving a blank col
umn, in which, if the judge has reason to vary the course of the law, he writes opposite
the names of the capital convicts, to be reprieved, respited, transported, etc. These four
calendars, being first carefully compared together by the judge and the clerk of assize,
are signed by them, and one is given to the sheriff, one to the gaoler, and the judge and
clerk of assize each keep another. If the sheriff receives afterwards no special order from
the judge, he executes the judgment of the law in the usual manner, agreeably to the
directions of his calendar. In every county this important subject is settled with great
deliberation by thejudge and the clerk of assize before the judge leaves the assize-town;
but probably in different counties, with some slight variations, as in Lancashire, no cal
endar is left with the gaoler, but one is sent to the secretary of state.
If the judge thinks it proper to reprieve a capital convict, he sends a memorial or cer
tificate to the king's most excellent majesty, directed to the secretary of state's office,
stating that, from favorable circumstances appearing at the trial, he recommends him to
his majesty's mercy, and to a pardon, upon condition of transportation or some slight
punishment. The recommendation is always attended to. — Christian. See Wilkerson v. Utah, 99 U. S. 130, 137 (1878). S. C. 2 Utah, 158, 161 (1877). 1 Waterman's Crim.
Proc. 403.
(2) But now, by stat. 1 Vict. c. 77, s. 1, no report is to be made to her majesty of the
case of any capital convict at the central criminal court; but, by sect. 5, the court shall
of its own authority direct execution to be done on offenders.— Stewart.
(3) [That you have the body.]
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tion, either specifying the time and place, (g~) or leaving it to the discretion
of the sheriff. (k) And throughout the kingdom, by statute 25 Geo. II. c.
37, it is enacted that, in case of murder, the judge shall in his sentence
direct execution to be performed on the next day but one after sentence
passed. («') But, otherwise, the time and place of execution are by law no
part of the judgment. (£) (4) It has been well observed (/) that it is of great
importance that the punishment should follow the crime as early as possible;
that the prospect of gratification or advantage which tempts a man to commit
the crime should instantly awake the attendant idea of punishment. Delay
of execution serves only to separate these ideas; and then the execution
itself affects the minds of the spectators rather as a terrible sight than as the
necessary consequence of transgression.
The sheriff cannot alter the manner of the execution by substituting one
death for another, without being guilty of felony himself as has been
formerly said.(w) It is held also *by Sir Edward Coke(w) and Sir P405
Matthew Hale(o) that even the king cannot change the punishment
of the law by altering the hanging or burning into beheading; though when
beheading is part of the sentence the king may remit the rest. And, notwith
standing some examples to the contrary, Sir Edward Coke stoutly maintains
that ' 'judicandum est legibus, non exemplis." (5) But others have thought,
(/) and more justly, that this prerogative, being founded in mercy, and
immemorially exercised by the crown, is part of the common law. For
hitherto, in every instance, all these exchanges have been for more merciful
kinds of death; and how far this may also fall within the king's power of
granting conditional pardons—viz., by remitting a severe kind of death, on
condition that the criminal submits to a milder—is a matter that may bear
consideration. It is observable that when lord Stafford was executed for the
popish plot in the reign of king Charles the Second, the then sheriffs of
London, having received the king's writ for beheading him, petitioned the
house of lords for a command or order from their lordships how the said
judgment should be executed; for, he being prosecuted by impeachment,
they entertained a notion, (which is said to have been countenanced by lord
Russell) that the king could not pardon any part of the sentence. {q) The
lords resolved(r) that the scruples of the sheriff were unnecessary, and
declared that the king's writ ought to be obeyed. Disappointed of raising a
flame in that assembly, they immediately signified(j) to the house of commons,
by one of the members, that they were not satisfied as to the power of the
said writ. That house took two days to consider of it, and then(/) sullenly
resolved that the house was content that the sheriff do execute lord Stafford,
by severing his head from his body. It is further related, that when after
wards the same lord Russell was condemned for high treason upon indict
ment, the king, while he remitted the ignominious part of the
*sentence, observed "that his lordship would now find that he was [*4c6
possessed of that prerogative which in the case of lord Stafford he
had denied him."(w) One can hardly determine (at this distance from those
iff) State Trials, vl. 332. Tost 43.
A) See Appendix, § 3.
t) See page 202.
k) So held by the twelve judges, Mich. 10 Geo. HI.
D Beccar. en. 19.
m) See page 179.
n) 3 Inst. 52.

!o) 2 Hal. P. C. 412.
p) Fost. 270. F. N. B. 244, h. 19 Rym. Fad. 284.
q) 2 Hume, Hist, of G. B. 328.
r) Lords' Jour. Dec. 21, 1680.
») Com. Jour. Dec. 21, 1680.
t) Ibid. Dec. 23, 1680.
u) 2 Hume, 360.

(4) See 3 Burr. 1812. And even the above statute is only directory as to awarding
the day of execution and does not render it an essential requisite. Russ. & R. C. C. 230.
—Chitty.
(5) [" We must judge by the laws, not by examples."]
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turbulent times) which most to disapprove of, the indecent and sanguinary
zeal of the subject, or the cool and cruel sarcasm of the sovereign.
To conclude: it is clear that if, upon judgment to be hanged by the neck
till he is dead, the criminal be not thoroughly killed, but revives, the sheriff
must hang him again, (w) For the former hanging was no execution of the
sentence; and, if a false tenderness were to be indulged in such cases, a
multitude of collusions might ensue. Nay, even while abjurations were in
force, (x) such a criminal, so reviving, was not allowed to take sanctuary
and abjure the realm; but his fleeing to sanctuary was held an escape in the
officer.^) (6)
And, having thus arrived at the last stage of criminal proceedings, or exe
cution, the end and completion of human punishment, which was the sixth
and last head to be considered under the division of public wrongs, the fourth
and last object of the laws of England, it may now seem high time to put a
period to these commentaries, which the author is very sensible have already
swelled to too great length. But he cannot dismiss the student, for whose
use alone these rudiments were originally compiled, without endeavoring to
recall to his memory some principal outlines of the legal constitution of this
country, by a short historical review of the most considerable revolutions
that have happened in the laws of England from the earliest to the present
times. And this task he will attempt to discharge, however imperfectly, in
the next or concluding chapter.

CHAPTER XXXIII.
OP THE RISE, PROGRESS, AND GRADUAL IMPROVEMENTS OF THE LAWS
OF ENGLAND.
♦407

*Before we enter on the subject of this chapter, in which I propose,
by way of supplement to the whole, to attempt an historical review
of the most remarkable changes and alterations that have happened in the
laws of England, I must first of all remind the student that the rise and
progress of many principal points and doctrines have been already pointed
out in the course of these commentaries under their respective divisions;
these haying, therefore, been particularly discussed already, it cannot be ex
pected that I should re-examine them with any degree of minuteness, which
would be a most tedious undertaking. What I therefore at present propose
is, only to mark out some outlines of our English juridical history, by
taking a chronological view of the state of our laws and their successive
mutations at different periods of time.
The several periods under which I shall consider the state of our legal
polity are the following six: 1. From the earliest times to the Norman con
quest; 2. From the Norman conquest to the reign of king Edward the First;
3. From thence to the reformation; 4. From the reformation to the
*4o8] Restoration of king Charles the Second; 5. From thence to the revo
lution in 1688; 6. From the revolution to the present time.
(w) 2 Hal. P. C. 412. 2 Hawk. P. C. 463.
(y) Fltz. Abr. tit. Corone, 33. Finch. L. 467.
(i) See page 326.
(6) By stat 31 Vict. c. 24, judgment of death in cases of murder is now executed
within the walls of the prison in which the offender is confined at the time of the execu
tion, in the presence of the sheriff, gaoler, chaplain, surgeon of the prison and such other
officers thereof as the sheriff shall require.
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I. And, first, with regard to the ancient Britons, the aborigines of our island,
we have so little handed down to us concerning them with any tolerable cer
tainty that our inquiries here must needs be very fruitless and defective.
However, from Caesar's account of the tenets and discipline of the ancient
Druids in Gaul, in whom centered all the learning of these western parts,
and who were, as he tells us, sent over to Britain (that is, to the island of
Mona or Anglesey) to be instructed; we may collect a few points which bear
a great affinity and resemblance to some of the modern doctrines of our
English law. Particularly the very notion itself of an oral, unwritten law,
delivered down from age to age by custom and tradition merely, seems de
rived from the practice of the Druids, who never committed any of their
instructions to writing, possibly for want of letters; since it is remarkable that
in all the antiquities, unquestionably British, which the industry of the
moderns has discovered, there is not in any of them the least trace of any
character or letter to be found. The partible quality also of lands by the
custom of gavelkind, which still obtains in many parts of England, and did
universally over Wales till the reign of Henry VIII., is undoubtedly of
British original. So likewise is the ancient division of the goods of an in
testate between his widow and children or next of kin; which has since been
revived by the statute of distributions. And we may also remember an in
stance of a slighter nature mentioned in the present volume, where the same
custom has continued from Caesar's time to the present; that of burning a
woman guilty of the crime of petit treason by killing her husband. (1)
The great variety of nations that successfully broke in upon and de
stroyed both the British inhabitants and ^constitution , the Romans, P409
the Picts, and after them the various clans of Saxons and Danes, must
necessarily have caused great confusion and uncertainty in the laws and an
tiquities of the kingdom; as they were very soon incorporated and blended
together, and therefore, we may suppose, mutually communicated to each
other their respective usages, (a) in regard to the rights of property and the
punishment of crimes. So that it is morally impossible to trace out with
any degree of accuracy when the several mutations of the common law were
made, or what was the respective original of those several customs we at
present use, by any chemical resolution of them to their first and component
principles. We can seldom pronounce that this custom was derived from the
Britons; that was left behind by the Romans; this was a necessary precaution
against the Picts; that was introduced by the Saxons, discontinued by the
Danes, but afterward restored by the Normans.
Wherever this can be done, it is matter of great curiosity and some use;
but this can very rarely be the case, not only from the reason above men
tioned, but also for many others. First, from the nature of traditional laws
in general, which, being accommodated to the exigencies of the times, suffer
by degrees insensible variations in practice;^) so that though upon compari
son we plainly discern the alteration of the law from what it was five hun
dred years ago, yet it is impossible to define the precise period in which that
alteration accrued, anymore than we can discern the changes of the bed of a
river which varies its shores by continual decreases and alluvions. Secondly,
this becomes impracticable from the antiquity of the kingdom and its gov
ernment, which alone, though it had been disturbed by no foreign invasions,
would make it impossible to search out the original of its laws, unless we had
(a) Hal. Hist. C. L. 62.

(6) Hal. Hist C. L. 57.

(i) But this is now altered, by 9 Geo. IV. c. 31. See ante [Before], p. 204.—Chris
tian. Everett v. Hale, 53 N. H. 1, 209 (1868).
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as authentic monuments thereof as the Jews had by the hand of
*4io] Moses, (c) Thirdly, *this uncertainty of the true origin of particular
customs must also in part have arisen from the means whereby Chris
tianity was propagated among our Saxon ancestors in this island, by learned
foreigners brought over from Rome and other countries, who undoubtedly
carried with them many of their own national customs, and probably pre
vailed upon the state to abrogate such usages as were inconsistent with our
holy religion, and to introduce many others that were more conformable
thereto. And this perhaps may have partly been the cause that we find not
only some rules of the Mosaical, but also of the imperial and pontifical
laws, blended and adopted into our own system.
A further reason may also be given for the great variety, and, of course, 1
the uncertain original, of our ancient established customs, even after the
Saxon government was firmly established in this island, —viz., the sub
division of the kingdom into an heptarchy, consisting of seven independent
kingdoms, peopled and governed by different clans and colonies. This must
necessarily create an infinite diversity of laws, even though all those colonies
of Jutes, Angles, Anglo-Saxons, and the like originally sprung from the
same mother-country, the great Northern hive, which poured forth its war
like progeny, and swarmed all over Europe, in the sixth and seventh
centuries. This multiplicity of laws will necessarily be the case in some
degree where any kingdom is cantoned out into any provincial establishments,
and not under one common dispensation of laws, though under the same
sovereign power. Much more will it happen where seven unconnected states
are to form their own constitution and superstructure of government, though
they all begin to build upon the same or similar foundations.
When therefore the West Saxons had swallowed up all the rest, and king
Alfred succeeded to the monarchy of England, whereof his grandfather
Egbert was the founder, his mighty genius prompted him to undertake a
most great and necessary work, which he is said to have executed
*4ii] in as *masterly a manner, no less than to new-model the constitution,
to rebuild it on a plan that should endure for ages, and out of its
old discordant materials, which were heaped upon each other in a vast and
rude irregularity, to form one uniform and well-connected whole. This he
effected by reducing the whole kingdom under one regular and gradual sub
ordination of government, wherein each man was answerable to his immediate
superior for his own conduct and that of his nearest neighbors: for to him
we owe that master-piece of judicial polity, the subdivision of England into
tithings and hundreds, if not into counties, all under the influence and
administration of one supreme magistrate, the king; in whom, as in a general
reservoir, all the executive authority of the law was lodged, and from whom
justice was dispersed to every part of the nation by distinct yet communicat
ing ducts and channels; which wise institution has been preserved for near a
thousand years unchanged, from Alfred's to the present time. He also, like
another Theodosius, collected the various customs that he found dispersed in
the kingdom, and reduced and digested them into one uniform system or code
of laws, in his Dom-bec, or liber judicialis.(2~) This he compiled for the
use of the court-baron, hundred, and county court, the court-leet, and
sheriff's tourn, tribunals which he established for the trial of all causes, civil
and criminal, in the very districts wherein the complaint arose 5(3) all of
(c) Hal. Hist C. L. 69.

(2) [Judgment book.] This is denied in 1 Spence, 61, n. See ante vol. I, p. 65, n.
(3) Simmons v. The Commonwealth, 5 Binn. (Pa.) 617, 629 (1813).
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them subject, however, to be inspected, controlled, and kept within the
bounds of the universal or common law by the king's own courts, which
were then itinerant, being kept in the king's palace, and removing with his
household in those royal progresses, which he continually made from one end
of the kingdom to the other.
The Danish invasion and conquest, which introduced new foreign customs,
was a severe blow to this noble fabric; but a plan so excellently concerted
could never be long thrown aside. So that upon the expulsion of these
intruders the English returned to their ancient law, retaining, how
ever, some few of the customs of their late visitants, which went*under [*4i2
the name of Dane-Lage: as the code compiled by Alfred was called
the West- Saxon-Lage; and the local constitutions of the ancient kingdom of
Mercia, which obtained in the countries nearest to Wales, and probably
abounded with many British customs, were called the Mcrcen-Lage. And
these three laws were, about the beginning of the eleventh century, in use in
different counties of the realm, the provincial polity of counties and their
subdivisions having never been altered or discontinued through all the
shocks and mutations of government from the time of its first institution,
though the laws and customs therein used have (as we shall see) often
suffered considerable changes.
For king Edgar, (who, besides military merit, as founder of the English
navy, was also a most excellent civil governor,) observing the ill effects of
three distinct bodies of laws prevailing at once in separate parts of his
dominions, projected and begun what his grandson king Edward the Con
fessor afterwards completed, —viz., one uniform digest or body of laws to be
observed throughout the whole kingdom; being probably no more than a
revival of king Alfred's code, with some improvements suggested by necessity
and experience, particularly the incorporating some of the British or rather
Mercian customs, and also such of the Danish as were reasonable and
approved, into the West-Saxon-Lage, which was still the groundwork of the
whole. And this appears to be the best-supported aud most plausible con
jecture (for certainty is not to be expected) of the rise and original of that
admirable system of maxims and unwritten customs, which is now known by
the name of the common law, as extending its authority universally over all
the realm, and which is doubtless of Saxon parentage.
Among the most remarkable of the Saxon laws we may reckon, — 1. The
constitution of parliaments, or, rather, general assemblies of the principal and
wisest men in the nation; the wittena-gemote, or commune consilium, (4) of
the ancient Germans, which was not yet reduced to the forms and
♦distinctions of our modern parliament, without whose concurrence, [*4i3
however, no new law could be made or old one altered. 2. The elec
tion of their magistrates by the people,—originally even that of their kings,
till dear-bought experience evinced the convenience and necessity of estab
lishing an hereditary succession to the crown. But that of all subordinate
magistrates, their military officers or heretochs, their sheriffs, their conserva
tors of the peace, their coroners, their portreeves, (since changed into mayors
and bailiffs, ) and even their tithing-men and borsholders at the leet, con
tinued, some till the Norman conquest, others for two centuries after, and
some remain to this day. 3. The descent of the crown, when once a royal
family was established, upon nearly the same hereditary principles upon
which it has ever since continued; only that perhaps, in case of minority,
the next of kin of full age would ascend the throne as king, and not as pro-

(4) [The common council.]
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tector, though after his death the crown immediately reverted back to the
heir. 4. The great paucity of capital punishments for the first offence, even
the most notorious offenders being allowed to commute it for a fine or weregild, or, in default of payment, perpetual bondage; to which our benefit of
clergy has now in some measure succeeded. 5. The prevalence of certain
customs, as heriots and military services in proportion to every man's land,
which much resembled the feodal constitution, but yet were exempt from all
its rigorous hardships; and which may be well enough accounted for by sup
posing them to be brought from the continent by the first Saxon invaders, in
the primitive moderation and simplicity of the feodal law, before it got into
the hands of the Norman jurists, who extracted the most slavish doctrines
and oppressive consequences out of what was originally intended as a law of
liberty. 6. That their estates were liable to forfeiture for treason, but that
the doctrine of escheats and corruption of blood for felony, or any other cause,
was utterly unknown amongst them. 7. The descent of their lands to all the
males equally, without any right of primogeniture; a custom which obtained
among the Britons, was agreeable to the Roman law, and continued
*4i4] among the Saxons till the Norman conquest: *though really incon
venient, and more especially destructive to ancient families, which
are in monarchies necessary to be supported, in order to form and keep up a
nobility or intermediate state between the prince and the common people. 8.
The courts of justice consisted principally of the county courts, and, in cases
of weight or nicety, the king's court held before himself in person, at the
time of his parliaments, which were usually holden in different places, accord
ing as he kept the three great festivals of Christmas, Easter, and Whitsuntide;
an institution which was adopted by king Alfonso VII. of Castile, about a
century after the conquest, who at the same three great feasts was wont to
assemble his nobility and prelates in his court, who there heard and decided
all controversies, and then, having received his instructions, departed
home.(rf) These county courts, however, differed from the modern ones in
that the ecclesiastical and civil jurisdiction were blended together, the bishop
and the ealdorman of sheriff sitting in the same county court; and also that
the decisions and proceedings therein were much more simple and unem
barrassed: an advantage which will always attend the infancy of any laws,
but wear off as they gradually advance to antiquity. 9. Trials among a
people who had a very strong tincture of superstition were permitted to be by
ordeal, by the corsned, or morsel of execration, or by wager of law with com
purgators, if the party chose it; but frequently they were also by fury: for,
whether or no their juries consisted precisely of twelve men or were bound to
a strict unanimity, yet the general constitution of this admirable criterion of
truth and most important guardian both of public and private liberty we owe
to our Saxon ancestors. Thus stood the general frame of our polity at the
time of the Norman invasion, when the second period of our legal history
commences.
II. This remarkable event wrought as great an alteration in our laws as it
did in our ancient line of kings; and though the alteration of the
♦415] former was effected rather by the *consent of the people than any
right of conquest, yet that consent seems to have been partly extorted
by fear, and partly given without any apprehension of the consequences
which afterwards ensued.
1 . Among the first of these alterations we may reckon the separation of the
ecclesiastical courts from the civil, effected in order to ingratiate the new king
with the popish clergy, who for some time before had been endeavoring all
over Europe to exempt themselves from the secular power, and whose demands
(d) Mod. Do. Hist. xx. 114.
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the Conqueror, like a politic prince, thought it prudent to comply with, by
reason that their reputed sanctity had a great influence over the minds of the
people, and because all the little learning of the times was engrossed into their
hands, which made them necessary men and by all means to be gained over
to his interests. And this was the more easily effected, because the disposal
of all the episcopal sees being then in the breast of the king, he had taken
care to fill them with Italian and Norman prelates.
2. Another violent alteration of the English constitution consisted in the \
depopulation of whole counties for the purposes of the king's royal diversion,
and subjecting both them and all the ancient forests of the kingdom to the
unreasonable severities of forest-laws imported from the continent, whereby the
slaughter of a beast was made almost as penal as the death of a man. In the
Saxon times, though no man was allowed to kill or chase the king's deer, yet
he might start any game, pursue and kill it upon his own estate. But the
rigor of these new constitutions vested the sole property of all the game in
England in the king alone;(5) and no man was entitled to disturb any fowl
of the air, or any beast of the field, of such kinds as were specially reserved
for the royal amusement of the sovereign, without express license from the
king by a grant of a chase or free-warren; and those franchises were granted
as much with a view to preserve the breed of animals as to indulge the sub
ject. From a similar principle to which, though the forest-laws are
now mitigated, and by degrees *grown entirely obsolete, yet from [^416
this root has sprung a bastard slip, known by the name of the gamelaw, now arrived to and wantoning in its highest vigor: both founded upon
the same unreasonable notions of permanent property in wild creatures, and
both productive of the same tyranny to the commons, but with this differ
ence, that the forest-laws established only one mighty hunter throughout the
land, the game-laws have raised a little Nimrod in every manor. And in one
respect the ancient law was much less unreasonable than the modern; for the
king's grantee of a chase or free-warren might kill game in every part of his
franchise; but now, though a freeholder of less than 100/. a year is forbidden
to kill a partridge upon his own estate, yet nobody else (not even the lord of
the manor, unless he hath a grant of free-warren) can do it without commit
ting a trespass and subjecting himself to an action.
3. A third alteration in the English laws was by narrowing the remedial
influence of the county courts, the great seats of Saxon justice, and extend
ing the original jurisdiction of the king's justiciars to all kinds of causes
arising in all parts of the kingdom. To this end the aula regis, (6) with all
its multifarious authority, was erected, and a capital justiciary appointed,
with powers so large and boundless that he became at length a tyrant to the
people and formidable to the crown itself. The constitution of this court,
and the judges themselves who presided there, were fetched from the duchy
of Normandy ; and the consequence naturally was, the ordaining that all pro
ceedings in the king's courts should be carried on in the Norman instead of
the English language; a provision the more necessary, because none of his
Norman justiciars understood English; but as evident a badge of slavery as
ever was imposed upon a conquered people. This lasted till king Edward
the Third obtained a double victory, over the armies of France in their own
country, and their language in our courts here at home. But there was
one • mischief too deeply rooted thereby, and which this caution of
*king Edward came too late to eradicate. Instead of the plain and [*4i 7
easy method of determining suits in the county courts, the chicanes
and subtleties of Norman jurisprudence had taken possession of the king's
(5) See this controverted, ante, 2 book, p. 419. —Christian.
(6) [The king's hall.]
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courts, to which every cause of consequence was drawn. Indeed, that age
and those immediately succeeding it were the era of refinement and subtility.
There is an active principle in the human soul that will ever be exerting its
faculties to the utmost stretch, in whatever employment, by the accidents of
time and place, the general plan of education, or the customs and manners
of the age and country, it may happen to find itself engaged. The Northern
conquerors of Europe were then emerging from the grossest ignorance in
point of literature; and those who had leisure to cultivate its progress were
such only as were cloistered in monasteries, the rest being all soldiers or
peasants. And, unfortunately, the first rudiments of science which they
imbibed were those of Aristotle's philosophy, conveyed through the medium
of his Arabian commentators, which were brought from the East by the
Saracens into Palestine and Spain, and translated into barbarous Latin. So
that, though the materials upon which they were naturally employed in the
infancy of a rising state were those of the noblest kind, the establishment of
religion and the regulations of civil polity, yet, having only such tools to
work with, their execution was trifling and flimsy. Both the divinity and
the law of those times were therefore frittered into logical distinctions, and
drawn out into metaphysical subtleties, with a skill most amazingly artificial,
but which serves no other purpose than to show the vast powers of the human
intellect, however vainly or preposterously employed. Hence the law in par
ticular, which (being intended for universal reception) ought to be a plain
rule of action, became a science of the greatest intricacy, especially when
blended with the new refinements engrafted upon feodal property: which
refinements were from time to time gradually introduced by the Norman
practitioners, with a view to supersede (as they did in great measure) the
more homely, but more intelligible, maxims of distributive justice
*4i8] among the Saxons. And, to say the truth, these *scholastic reformers
have transmitted their dialect and finesses to posterity so interwoven
in the body of our legal polity that they cannot now be taken out without a
manifest injury to the substance. Statute after statute has in later times
been made to pare off these troublesome excrescences and restore the common
law to its pristine simplicity and vigor: and the endeavor has greatly suc
ceeded; but still the scars are deep and visible; and the liberality of our mod
ern courts of justice is frequently obliged to have recourse to unaccountable
fictions and circuities in order to recover that equitable and substantial justice
which for a long time was totally buried under the narrow rules and fanciful
niceties of metaphysical and Norman jurisprudence.
4. A fourth innovation was the introduction of the trial by combat, for the
decision of all civil and criminal questions of fact in the last resort. This
was the immemorial practice of all the Northern nations, but first reduced to
regular and stated forms among the Burgundii, about the close of the fifth
century; and from them it passed to other nations, particularly the Franks
and Normans, which last had the honor to establish it here, though clearly
an unchristian, as well as most uncertain, method of trial. But it was a
sufficient recommendation of it to the Conqueror and his warlike countrymen
that it was the usage of their native duchy of Normandy.
5. But the last and most important alteration, both in our civil and mili
tary polity, was the engrafting on all landed estates—a few only excepted—
the fiction of feodal tenure, which drew after it a numerous and oppressive
train of servile fruits and appendages, aids, reliefs, primer seisins, wardships,
marriages, escheats, and fines for alienation, —the genuine consequences of the
maxim then adopted, that all the lands in England were derived from and
holden, mediately or immediately, of the crown.
The nation at this period seems to have groaned under as absolute
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a slavery as was in the power of a warlike, an *ambitious, and a [*4ig
politic prince to create. The consciences of men were enslaved by
sour ecclesiastics, devoted to a foreign power, and unconnected with the civil
state under which they lived, who now imported from Rome for the first time
the whole farrago(j) of superstitious novelties which had been engendered
by the blindness and corruption of the times between the first mission of
Augustin the monk and the Norman conquest, such as transubstantiation,
purgatory, communion in one kind, and the worship of saints and images,
not forgetting the universal supremacy and dogmatical infallibility of the holy
see. The laws, too, as well as the prayers, were administered in an unknown
tongue. The ancient trial by jury gave way to the impious decision by
battle. The forest-laws totally restrained all rural pleasures and manly rec
reations. And in cities and towns the case was no better, all company being
obliged to disperse, and fire and candle to be extinguished, by eight at night,
at the sound of the melancholy curfcu.(8) The ultimate property of all
lands, and a considerable share of the present profits, were vested in the
king, or by him granted out to his Norman favorites, who, by a gradual pro
gression of slavery, were absolute vassals to the crown, and as absolute
tyrants to the commons. Unheard-of forfeitures, talliages, aids, and fines
were arbitrarily extracted from the pillaged landholders, in pursuance of the
new system of tenure. And, to crown all, as a consequence of the tenure by
knight-service, the king had always ready at his command an army of sixty
thousand knights or milites, who were bound, upon pain of confiscating their
estates, to attend him in time of invasion or to quell any domestic insurrec
tion. Trade, or foreign merchandise, such as it then was, was carried on by
the Jews and Lombards, and the very name of an English fleet, which king
Edgar had rendered so formidable, was utterly unknown to Europe: the
nation consisting wholly of the clergy, who were also the lawyers; the barons,
or great lords of the land; the knights, or soldiery, who were the subordinate
landholders; and the burghers, or inferior tradesmen, who from their
insignificance happily retained, in their socage and burgage tenure,
some *points of their ancient freedom. All the rest were villeins or [*42o
bondmen.
From so complete and well-concerted a scheme of servility it has been the
work of generations for our ancestors to redeem themselves and their poster
ity into that state of liberty which we now enjoy, and which therefore is not
to be looked upon as consisting of mere encroachments on the crown and
infringements on the prerogative, as some slavish and narrow-minded writers
in the last century endeavored to maintain, but as, in general, a gradual res
toration of that ancient constitution whereof our Saxon forefathers had been
unjustly deprived, partly by the policy and partly by the force of the Nor
man. How that restoration has in a long series of years been step by step
effected I now proceed to inquire.
William Rufus proceeded on his father's plan, and in some points extended
it, particularly with regard to the forest-laws. But his brother and succes
sor, Henry the First, found it expedient, when first he came to the crown,
to ingratiate himself with the people, by restoring (as our monkish his
torians tell us) the laws of king Edward the Confessor. The ground
whereof is this: that by charter he gave up the great grievances of marriage,
ward, and relief, the beneficial pecuniary fruits of his feodal tenures, but
reserved the tenures themselves, for the same military purposes that his father
introduced them. He also abolished the airfeu;(e) for, though it is men(c) Spelm. Cod. LL. W. I. 288. Hen. I. 299.
(7) [Absurd collection.]
(8) [The signal bell.]
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tioned in our laws a full century afterwards, (/) yet it is rather spoken of as
a known time of night (so denominated from that abrogated usage) than as
still a subsisting custom. There is extant a code of laws in his name, con
sisting partly of those of the Confessor, but with great additions and altera
tions of his own, and chiefly calculated for the regulation of the county
courts. It contains some directions as to crimes and their punishments, (that
of theft being made capital in his reign,) and a few things relating to
*42i] estates, *particularly as to the descent ot lands: which being by the
Saxon laws equally to all the sons, by the feodal or Norman to the
eldest only, king Henry here moderated the difference, directing the eldest
son to have only the principal estate, "primum patris feudum," the rest of
his estates, if he had any others, being equally divided among them all. On
the other hand, he gave up to the clergy the free election of bishops and
mitred abbots, reserving, however, these ensigns of patronage, conge d'cslire,
(9) custody of the temporalities when vacant, and homage upon their resti
tution. He, lastly, united again for a time the civil and ecclesiastical courts,
which union was soon dissolved by his Norman clergy; and, upon that final
dissolution, the cognizance of testamentary causes seems to have been first
given to the ecclesiastical court. The rest remained as in his father's time;
from whence we may easily perceive how far short this was of a thorough
restitution of king Edward's or the Saxon laws.
The usurper Stephen, as the manner of usurpers is, promised much at his
accession, especially with regard to redressing the grievances of the forestlaws, but performed no great matter either in that or in any other point. It is
from his reign, however, that we are to date the introduction of the Roman
civil and canon laws into this realm; and at the same time was imported the
doctrine of appeals to the court of Rome, as a branch of the canon law.
By the time of king Henry the Second, if not earlier, the charter of Henry
the First seems to have been forgotten, for we find the claim of marriage,
ward, and relief then flourishing in full vigor. The right of primogeniture
seems also to have tacitly revived, being found more convenient for the public
than the parcelling of estates into a multitude of minute subdivisions. How
ever, in this prince's reign much was done to methodize the laws and reduce
them into a regular order, as appears from that excellent treatise of Glanvil,
which, though some of it be now antiquated and altered, yet, when
*422] compared with the code of Henry the First, *it carries a manifest
superiority. (g) Throughout his reign also was continued the im
portant struggle, which we have had occasion so often to mention, between
the laws of England and Rome: the former supported by the strength of the
temporal nobility, when endeavored to be supplanted in favor of the latter by
the popish clergy; which dispute was kept on foot till the reign of Edward
the First, when the laws of England, under the new discipline introduced by
that skilful commander, obtained a complete and permanent victory. In the
present reign of Henry the Second there are four things which peculiarly
merit the attention of a legal antiquarian: 1. The constitutions of the parlia
ment at Clarendon, a. d. 1164, whereby the king checked the power of the
pope and his clergy, and greatly narrowed the total exemption they claimed
from the secular jurisdiction, though his further progress was unhappily
stopped by the fatal events of the disputes between him and archbishop
Becket. 2. The institution of the office of justices in eyre, —in itinere; the
king having divided the kingdom into six circuits, (a little different from the
present,) and commissioned these new-created judges to administer justice
(/) Stat. Civ. Lond. 13 Edw. I.
(g) Hal. Hist C. L. 138.
(9) [Leave to elect.]
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and try writs of assize in the several counties. These remedies are said to
have been then first invented; before which all causes were usually terminated
in the county courts, according to the Saxon custom, or before the king's
justiciaries in the aula regis,(\o} in pursuance of the Norman regulations.
The latter of which tribunals, travelling about with the king's person, occa
sioned intolerable expense and delay to the suitors; and the former, however
proper for little debts or minute actions, where even injustice is better than
procrastination, were now become liable to too much ignorance of the law
and too much partiality as to facts to determine matters of considerable
moment. 3. The introduction and establishment of the grand assize, or
trial by special kind of jury in a writ of right, at the option of the tenant or
defendant, instead of the barbarous and Norman trial by battle. 4. To this
time must also be referred the introduction of escuage, or pecuniary
♦commutation for personal military service, which in process of time ^423
was the parent of the ancient subsidies granted to the crown by
parliament, and the land-tax of later times.
Richard the First, a brave and magnanimous prince, was a sportsman as
well as a soldier, and therefore enforced the forest-laws with some rigor,
which occasioned many discontents among his people: though (according to
Matthew Paris) he repealed the penalties of castration, loss of eyes, and
cutting off the hands and feet, before inflicted on such as transgressed in
hunting, probably finding that their severity prevented prosecutions. He
also, when abroad, composed a body of naval laws at the isle of Oleron,
which are still extant, and of high authority ; for in his time we began again
to discover that (as an island) we were naturally a maritime power. But
with regard to civil proceedings we find nothing very remarkable in this
reign, except a few regulations regarding the Jews and the justices in eyre,
the king's thoughts being chiefly taken up by the knight-errantry of a
croisade against the Saracens in the holy land.
In king John's time, and that of his son Henry the Third, the rigors of
the feodal tenures and the forest-laws were so warmly kept up that they
occasioned many insurrections of the barons or principal feudatories: which
at last had this effect, that first king John, and afterwards his son, consented
to the two famous charters of English liberties, magna caria(ii) and carta
de fores/a. (12) Of these the latter was well calculated to redress many
grievances and encroachments of the crown in the execution of forest-law; and
the former confirmed many liberties of the church, and redressed many griev
ances incident to feodal tenures, of no small moment at the time, though
now, unless considered attentively and with this retrospect, they seem but of
trifling concern. But, besides these feodal provisions, care was also taken
therein to protect the subject against other oppressions, then frequently aris
ing from unreasonable amercements, from illegal distresses, or other
process for debts or services due to the crown, and *from the tyranni- [*424
cal abuse of the prerogative of purveyance and pre-emption. It
fixed the forfeiture of lands for felony in the same manner as it still remains;
prohibited for the future the grants of exclusive fisheries, and the erection of
new bridges, so as to oppress the neighborhood. With respect to private
rights, it established the testamentary power of the subject over part of his
personal estate, the rest being distributed among his wife and children; it
laid down the law of dower as it hath continued ever since, and prohibited
the appeals of women, unless for the death of their husbands. In matters
of public police and national concern it enjoined a uniformity of weights and
(10) [The king's court of justice.]
(11) [Great charter.]
(12) [Charter of the forest]
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measures, gave new encouragements to commerce, by the protection of mer
chant strangers, and forbade the alienation of lands in mortmain. With
regard to the administration of justice, besides prohibiting all denials or
delays of it, it fixed the court of common pleas at Westminster, that the
suitors might no longer be harassed with following the king's person in
all his progresses, and at the same time brought the trial of issues home to
the very doors of the freeholders, by directing assizes to be taken in the proper
counties, and establishing annual circuits; it also corrected some abuses then
incident to the trials by wager of law and of battle, directed the regular
awarding of inquest for life or member, prohibiting the king's inferior minis
ters from holding pleas of the crown or trying any criminal charge, whereby
many forfeitures might otherwise have unjustly accrued to the exchequer,
and regulated the time and place of holding the inferior tribunals of justice,
the county-court, sheriff's tourn, and court-leet. It confirmed and established
the liberties of the city of London and all other cities, boroughs, towns, and
ports of the kingdom. And, lastly, (which alone would have merited the
title that it bears, of the great charter, ) it protected every individual of the
nation in the free enjoyment of his life, his liberty and his property, unless
declared to be forfeited by the judgment of his peers or the law of the
land. (13)
♦425]
*However, by means of these struggles, the pope in the reign of
king John gained a still greater ascendant here than he ever had
before enjoyed; which continued through the long reign of his son Henry
the Third, in the beginning of whose time the old Saxon trial by ordeal was
also totally abolished. And we may by this time perceive, in Bracton's
treatise, a still further improvement in the method and regularity of the com
mon law, especially in the point of pleadings. (A ) Nor must it be forgotten
that the first traces which remain of the separation of the greater barons
from the less, in the constitutions of parliaments, are found in the great
charter of king John, though omitted in that of Henry III. ; and that, towards
the end of the latter of these reigns, we find the first record of any writ
for summoning knights, citizens, and burgesses to parliament. And here we
conclude the second period of our English legal history.
III. The third commences with the reign of Edward the First, who hath
justly been styled our English Justinian. For in his time the law did re
ceive so sudden a perfection, that Sir Matthew Hale does not scruple to
affirm(z) that more was done in the first thirteen years of his reign to settle
and establish the distributive justice of the kingdom than in all the ages
since that time put together.
It would be endless to enumerate all the particulars of these regulations;
but the principal may be reduced under the following general heads:—1. He '
established, confirmed, and settled the great charter and charter of forests.
2. He gave a mortal wound to the encroachments of the pope and his clergy,
(A) Hal. Hist. C. L. 158.

(fl Ibid. 158.

(13) The following is the celebrated 29th chapter of magna carta, the foundation of the
liberty of Englishmen :—
" Nullus liber homo capiatur, vet imprisonetur, aut disseisiatur de libeto tenemento
tuo vel libertatibus vet liberis consuetudinibus suis, aut utlagelur, aut exulet, aut
aliquo modo destruatur, nec super eum ibimus, nec super eum tnillemus, nisi per legale
judicium parium suorum vel per legem term. Nulli vendemus, nulli negabimus, aut
differemus rectum vel justiliam."—Christian. [" No free man may be taken, or im
prisoned, or disseised of his freehold, liberties, or free customs, or be outlawed, or exiled,
or in any manner deprived of life, nor will we go or send against him, but by the lawful
judgment of his peers or by the law of the land. To none will we sell, to none deny,
to none delay either right or justice."] State v. Keeran, 5 R. I. 497, 506 (1859). Parsons
V. Russell, 11 Mich. 113, 130 (1863).
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by limiting and establishing the bounds of ecclesiastical jurisdiction, and by
obliging the ordinary, to whom all the goods of intestates at that time be
longed, to discharge the debts of the deceased. 3. He defined the limits of
the several temporal courts of the highest jurisdiction, —those of the
king's bench, common pleas, and exchequer,—so as *they might not [*426
interfere with each other's proper business: to do which they must
now have recourse to a fiction, —very necessary and beneficial in the present
enlarged state of property. 4. He settled the boundaries of the inferior courts
in counties, hundreds, and manors, confining them to causes of no great
amount, according to their primitive institution, though of considerably
greater than by the alteration of the value of money they are now permitted
to determine. 5. He secured the property of the subject, by abolishing all
arbitrary taxes and talliages levied without consent of the national council.
6. He guarded the common justice of the kingdom from abuses, by giving
up the royal prerogative of sending mandates to interfere in private causes.
7. He settled the form, solemnities, and effect of fines, levied in the court of
common pleas, though the thing in itself was of Saxon original. 8. He first
established a repository for the public records of the kingdom, few of which
are ancienter than the reign of his father, and those were by him collected.
9. He improved upon the laws of king Alfred, by that great and orderly
method of watch and ward, for preserving the public peace and preventing
robberies, established by the statute of Winchester. 10. He settled and re
formed many abuses incident to tenures, and removed some restraints on the
alienation of landed property, by the statute of quia emptores.(itf) 11. He
instituted a speedier way for the recovery of debts, by granting execution,
not only upon goods and chattels, but also upon lands, by writ of elegit,(i$)
which was of signal benefit to a trading people: and upon the same commer
cial ideas he also allowed the charging of lands in a statute merchant, to pay
debts contracted in trade, contrary to all feodal principles. 12. He effectually
provided for the recovery of advowsons as temporal rights, in which, before,
the law was extremely deficient. 13. He also effectually closed the great
gulf, in which all the landed property of the kingdom was in danger of being
swallowed, by his reiterated statutes of mortmain; most admirably adapted
to meet the frauds that had then been devised, though afterwards
contrived to be evaded by the invention of uses. *i4. He established P427
a new limitation of property by the creation of estates-tail, concern
ing the good policy of which modern times have, however, entertained a very
different opinion. 15. He reduced all Wales to the subjection, not only of
the crown, but in great measure of the laws, of England, (which was thor
oughly completed in the reign of Henry the Eighth,) and seems to have
entertained a design of doing the like by Scotland, so as to have formed an
entire and complete union of the island of Great Britain.
I might continue this catalogue much further; but upon the whole we may
observe that the very scheme and model of the administration of common
justice between party and party was entirely settled by this king, (k) and has
continued nearly the same in all succeeding ages to this day, abating some
few alterations which the humor or necessity of subsequent times hath occa
sioned. The forms of writs, by which actions are commenced, were perfect
in his reign, and established as models for posterity. The pleadings conse
quent upon the writs were then short, nervous, and perspicuous, not intricate,
(*) Hal. Hist C. L. 162.

14) [Because the purchasers, etc.]
15) [He has chosen.]
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verbose, and formal. The legal treatises written in his time, as Britton,
Fleta, Hengham, and the rest, are, for the most part, law at this day; or at
least were so till the alteration of tenures took place. And, to conclude, it is
from this period—from the exact observation of magna carta, rather than from
its making or renewal, in the days of his grandfather and father—that the
liberty of Englishmen began again to rear its head, though the weight of the
military tenures hung heavy upon it for many ages after.
I cannot give a better proof of the excellence of his constitutions than
that from his time to that of Henry the Eighth there happened very few, and
those not very considerable, alterations in the legal forms of proceedings.
As to matter of substance, the old Gothic powers of electing the prin*428] cipal subordinate magistrates, the sheriffs, and *conservators of the
peace were taken from the people in the reigns of Edward II. and
Edward III., and justices of the peace were established instead of the latter.
In the reign also of Edward the Third the parliament is supposed most prob
ably to have assumed its present form, by a separation of the commons from
the lords. The statute for defining and ascertaining treasons was one of the
first productions of this new-modelled assembly, and the translation of the
law proceedings from French into Latin another. Much also was done,
under the auspices of this magnanimous prince, for establishing our domestic
manufactures, by prohibiting the exportation of English wool, and the
importation or wear of foreign cloth or furs, and by encouraging clothworkers from other countries to settle here. Nor was the legislature inat
tentive to many other branches of commerce, or indeed to commerce in
general; for, in particular, it enlarged the credit of the merchant, by intro
ducing the statute staple, whereby he might the more readily pledge his
lands for the security of his mercantile debts. And, as personal property now
grew by the extension of trade to be much more considerable than formerly , care
was taken, in case of intestacies, to appoint administrators particularly nomi
nated by the law to distribute that personal property among the creditors and
kindred of the deceased, which before had been usually applied, by the
officers of the ordinary, to uses then denominated pious. The statutes also
of pramunire, (16) for effectually depressing the civil power of the pope,
were the work of this and the subsequent reign. And the establishment of
a laborious parochial clergy, by the endowment of vicarages out of the over
grown possessions of the monasteries, added lustre to the close of the four
teenth century, though the seeds of the general reformation, which were
thereby first sown in the kingdom, were almost overwhelmed by the spirit
of persecution introduced into the laws of the land by the influence of the
regular clergy.
From this time to that of Henry the Seventh the civil wars and
*42a] disputed titles to the crown gave no leisure for further juridical
improvement: " nam silent leges inter arma." (17) And yet it is to
these very disputes that we owe the happy loss of all the dominions of the
crown on the continent of France, which turned the minds of our subsequent
princes entirely to domestic concerns. To these likewise we owe the method
of barring entails by the fiction of common recoveries, invented originally by
the clergy to evade the statutes of mortmain, but introduced under Edward
the Fourth for the purpose of unfettering estates and making them more
liable to forfeiture; while, on the other hand, the owners endeavored to pro
tect them by the universal establishment of uses,—another of the clerical
inventions.
In the reign of king Henry the Seventh, his ministers (not to say the king
16) [To forewarn.]
17) [" For laws are silent during war."]
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himself) were more industrious in hunting out prosecutions upon old and
forgotten penal laws, in order to extort money from the subject, than in
framing any new beneficial regulations. For the distinguishing character
of this reign was that of amassing treasure in the king's coffers by every
means that could be devised: and almost every alteration in the laws, how
ever salutary or otherwise in their future consequences, had this and this
only for their great and immediate object. To this end the court of starchamber was new-modelled and armed with powers the most dangerous and
unconstitutional over the persons and properties of the subject. Informa
tions were allowed to be received, in lieu of indictments, at the assizes and
sessions of the peace, in order to multiply fines and pecuniary penalties.
The statute of fines for landed property was craftily and covertly contrived,
to facilitate the destruction of entails and make the owners of real estates
more capable to forfeit as well as to aliene. The benefit of clergy (which so
often intervened to stop attainders and save the inheritance) was now allowed
only once to lay offenders, who only could have inheritances to lose. A writ
of capias was permitted in all actions on the case, and the defendant might
in consequence be outlawed, because upon such outlawry his goods became
the property of the crown. In short, there is hardly a statute in
this reign *introductive of a new law or modifying the old but what [*430
either directly or obliquely tended to the emolument of the exchequer.
IV. This brings us to the fourth period of our legal history,—viz., the
reformation of religion, under Henry the Eighth and his children; which
opens an entire new scene in ecclesiastical matters; the usurped power of the
pope being now forever routed and destroyed, all his connections with this
island cut off, the crown restored to its supremacy over spiritual men and
causes, and the patronage of bishoprics being once more indisputably vested
in the king. And had the spiritual courts been at this time reunited to the
civil, we should have seen the old Saxon constitution with regard to Xhz eccle
siastical polity completely restored.
With regard also to our civil polity, the statute of wills and the statute of
uses (both passed in the reign of this prince) made a great alteration as to
property: the former by allowing the devise of real estates by will, which
before was in general forbidden ; the latter by endeavoring to destroy the in
tricate nicety of uses, though the narrowness and pedantry of the courts of
common law prevented this statute from having its full beneficial effect. And
thence the courts of equity assumed a jurisdiction dictated by common justice
and common sense, which, however arbitrarily exercised or productive of
jealousies in its infancy, has at length been matured into a most elegant sys
tem of rational jurisprudence, the principles of which (notwithstanding they
may differ in forms) are now equally adopted by the courts of both law and
equity. From the statute of uses, and another statute of the same antiquity,
which protected estates for years from being destroyed by the reversioner,)
a remarkable alteration took place in the mode of conveyancing: the ancient
assurance by feoffment and livery upon the land being now very seldom prac
ticed, since the more easy and more private invention of transferring property,
by secret conveyances to uses and long terms of years, being now con
tinually created in mortgages *and family settlements, which may be [*43i
moulded to a thousand useful purposes by the ingenuity of an able
artist.
The further attacks in this reign upon the immunity of estates-tail, which
reduced them to little more than the conditional fees at the common law before
the passing of the statute de donis;(i8) the establishment of recognizances in
(18) [Concerning gifts.]
Book IV.—24.
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the nature of a statute-staple, for facilitating the raising of money upon landed
security; and the introduction of the bankrupt-laws, as well for the punish
ment of the fraudulent as the relief of the unfortunate trader,—all these were
capital alterations of our legal polity, and highly convenient to that character,
which the English began now to reassume, of a great commercial people.
The incorporation of Wales with England, and the more uniform administra
tion of justice, by destroying some counties palatine and abridging the un
reasonable privileges of such as remained, added dignity and strength to the
monarchy; and, together with the numerous improvements before observed
upon, and the redress of many grievances and oppressions which had been
introduced by his father, will ever make the administration of Henry VIII. a
very distinguished era in the annals of juridical history.
It must be, however, remarked that (particularly in his latter years) the
royal prerogative was then strained to a very tyrannical and oppressive height;
and, what was the worst circumstance, its encroachments were established by
law, under the sanction of those pusillanimous parliaments, one of which, to
its eternal disgrace, passed a statute whereby it was enacted that the king's
proclamations should have the force of acts of parliament; and others con
curred in the creation of that amazing heap of wild and new-fangled treasons,
which were slightly touched upon in a former chapter. (/) Happily for the
nation, this arbitrary reign was succeeded by the minority of an amiable prince,
during the short sunshine of which great part of these extravagant laws were
repealed. And to do justice to the shorter reign of queen Mary,
♦432] many salutary and popular laws in civil matters were made under her
administration, perhaps the better to reconcile the people to the bloody
measures which she was induced to pursue for the re-establishment of religious
slavery: the well-concerted schemes for effecting which were (through the
providence of God) defeated by the seasonable accession of queen Elizabeth.
The religious liberties of the nation being by that happy event established
(we trust) on an eternal basis, (though obliged in their infancy to be guarded
against papists and other non-conformists by laws of too sanguinary a nature, )
the forest-laws having fallen into disuse, and the administration of civil rights
in the courts of justice being carried on in a regular course, according to the
wise institutions of king Edward the First, without any material innovations,
all the principal grievances introduced by the Norman conquest seem to have
been gradually shaken off, and our Saxon constitution restored, with consid
erable improvements, except only in the continuation of the military tenures,
and a few other points, which still armed the crown with a very oppressive
and dangerous prerogative. It is also to be remarked that the spirit of
enriching the clergy and endowing religious houses had (through the former
abuse of it) gone over to such a contrary extreme, and the princes of the house
of Tudor and their favorites had fallen with such avidity upon the spoils of
the church, that a decent and honorable maintenance was wanting to many
of the bishops and clergy. This produced the restraining statutes, to prevent
the alienations of lands and tithes belonging to the church and universities.
The number of indigent persons being also greatly increased, by withdrawing
the alms of the monasteries, a plan was formed in the reign of queen Eliza
beth, more humane and beneficial than even feeding and clothing of millions,
by affording them the means (with proper industry) to feed and to clothe
themselves. And the further any subsequent plans for maintaining the poor
have departed from this institution, the more impracticable and even perni
cious their visionary attempts have proved.
*433]
*However, considering the reign of queen Elizabeth in a great and
political view, we have no reason to regret many subsequent altera(i) See page 86.
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tions in the English constitution. For though in general she was a wise and
excellent princess, and loved her people; though in her time trade flourished,
riches increased, the laws were duly administered, the nation was respected
abroad, and the people happy at home: yet the increase of the power of the
starchamber and the erection of the high-commission court in matters eccle
siastical were the work of her reign. She also kept her parliament at a
very awful distance; and in many particulars she at times would carry the
prerogative as high as her most arbitrary predecessors. It is true she very
seldom exerted this prerogative so as to oppress individuals, but still she had
it to exert; and therefore the felicity of her reign depended more on her want
of opportunity and inclination than want of power to play the tyrant. This
is a high encomium on her merit, but at the same time it is sufficient to show
that these were not those golden days of genuine liberty that we formerly
were taught to believe: for surely the true liberty of the subject consists not
so much in the gracious behavior as in the limited power of the sovereign.
The great revolutions that had happened in manners and in property had
paved the way, by imperceptible yet sure degrees, for as great a revolution in
government; yet, while that revolution was effecting, the crown became more
arbitrary than ever, by the progress of those very means which afterwards
reduced its power. It is obvious to every observer that till the close of the
Lancastrian civil wars the property and the power of the nation were chiefly
divided between the king, the nobility, and the clergy. The commons were
generally in a state of great ignorance; their personal wealth before the ex
tension of trade was comparatively small; and the nature of their landed
property was such as kept them in continual dependence upon their feodal
lord, being usually some powerful baron, some opulent abbey,
*or sometimes the king himself. Though a notion of general [*434
liberty had strongly pervaded and animated the whole constitution,
yet the particular liberty, the natural equality, and personal independence of
individuals were little regarded or thought of; nay, even to assert them was
treated as the height of sedition and rebellion. Our ancestors heard with
detestation and horror those sentiments rudely delivered and pushed to most
absurd extremes, by the violence of a Cade and a Tyler, which have since
been applauded, with a zeal almost rising to idolatry, when softened and
recommended by the eloquence, the moderation, and the arguments of a
Sidney, a Locke, and a Milton.
But when learning, by the invention of printing and the progress of
religious reformation, began to be universally disseminated,—when trade
and navigation were suddenly carried to an amazing extent by the use of the
compass and the consequent discovery of the Indies, —the minds of men, thus
enlightened by science and enlarged by observation and travel, began to
entertain a more just opinion of the dignity and rights of mankind. An
inundation of wealth flowed in upon the merchants and middling rank;
while the two great estates of the kingdom, which formerly had balanced the
prerogative, the nobility and clergy, were greatly impoverished and weakened.
The popish clergy, detected in their frauds and abuses, exposed to the resent
ment of the populace, and stripped of their lands and revenues, stood
trembling for their very existence. The nobles, enervated by the refinements
of luxury (which knowledge, foreign travel, and the progress of the politer
arts are too apt to introduce with themselves) and fired with disdain at being
rivalled in magnificence by the opulent citizens, fell into enormous expenses;
to gratify which, they were permitted, by the policy of the times, to dissipate
their overgrown estates and alienate their ancient patrimonies. This grad
ually reduced their power and their influence within a very moderate
bound, while the king, by the spoil of the monasteries and the great
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increase of the customs, grew rich, independent, and haughty: and
tne *commons were not yet sensible of the strength they had ac
quired, nor urged to examine its extent by new burdens or oppres
sive taxations, during the sudden opulence of the exchequer. Intent upon
acquiring new riches, and happy in being freed from the insolence and
tyranny of the orders more immediately above them, they uever dreamed of
opposing the prerogative to which they had been so little accustomed, much
less of taking the lead in opposition, to which by their weight and their pro
perty they were now entitled. The latter years of Henry the Eighth were
therefore the times of the greatest despotism that have been known in this
island since the death of William the Norman: the prerogative as it then
stood by common law (and much more when extended by act of parliament)
being too large to be endured in a laud of liberty.
Queen Elizabeth and the intermediate princes of the Tudor line had almost
the same legal powers, and sometimes exerted them as roughly, as their
father king Henry the Eighth. But the critical situation of that princess
with regard to her legitimacy, her religion, her enmity with Spain, and her
jealousy of the queen of Scots, occasioned greater caution in her conduct.
She probably, or her able advisers, had penetration enough to discern how
the power of the kingdom had gradually shifted its channel, and wisdom
enough not to provoke the commons to discover and feel their strength.
She therefore threw a veil over the odious part of prerogative, which was
never wantonly thrown aside, but only to answer some important purpose;
and though the royal treasury no longer overflowed with the wealth of the
clergy, which had been all granted out and had contributed to enrich the
people, she asked for supplies with such moderation, and managed them with
so much economy, that the commons were happy in obliging her. Such, in
short, were her circumstances, her necessities, her wisdom, and her good
disposition, that never did a prince so long and so entirely, for the space of
half a century together, reign in the affections of the people.
♦436]
*On the accession of king James I., no new degree of royal power
was added to or exercised by him; but such a sceptre was too weighty
to be wielded by such a hand. The unreasonable and imprudent exertion
of what was then deemed to be prerogative, upon trivial and unworthy
occasions, and the claim of a more absolute power inherent in the kingly
office than had ever been carried into practice, soon awakened the sleeping
lion. The people heard with astonishment doctrines preached from the
throne and the pulpit subversive of liberty and property and all the natural
rights of humanity. They examined into the divinity of this claim, and
found it weakly and fallaciously supported; and common reason assured
them that, if it were of human origin, no constitution could establish it
without power of revocation, no precedent could sanctify, no length of time
could confirm it. The leaders felt the pulse of the nation, and found they
had ability as well as inclination to resist it; and accordingly resisted and
opposed it, whenever the pusillanimous temper of the reigning monarch had
courage to put it to the trial ; and they gained some little victories in the
cases of concealments, monopolies, and the dispensing power. In the mean
time, very little was done for the improvement of private justice, except the
abolition of sanctuaries and the extension of the bankrupt-laws, the limita
tion of suits and actions, and the regulating of informations upon penal
statutes. For I cannot class the laws against witchcraft and conjuration
under the head of improvements; nor did the dispute between lord Ellesmere and Sir Edward Coke, concerning the powers of the court of chancery,
tend much to the advancement of justice.
Indeed, when Charles the First succeeded to the crown of his father, and
*435]
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attempted to revive some enormities which had been dormant in the reign of
king James, the loans and benevolences extorted from the subject, the arbi
trary imprisonments for refusal, the exertion of martial law in time of
peace, and other domestic grievances, clouded the morning of that *mis- [*437
guided prince's reign, which, though the noon of it began a little to
brighten, at last went down in blood and left the whole kingdom in darkness.
It must be acknowledged that by the petition of right, enacted to abolish
these encroachments, the English constitution received great alteration and
improvement. But there still remained the latent power of the forest-laws,
which the crown most unseasonably revived. The legal jurisdiction of the
starchamber and high-commission courts was extremely great, though their
usurped authority was greater. And if we add to these the disuse of parlia
ments, the ill-timed zeal and despotic proceedings of the ecclesiastical
governors in matters of mere indifference, together with the arbitrary levies
of tonnage and poundage, ship-money, and other projects, we may see
grounds most amply sufficient for seeking redress in a legal constitutional
way. This redress, when sought, was also constitutionally given; for all
these oppressions were actually abolished by the king in parliament, before
the rebellion broke out, by the several statutes for triennial parliaments, for
abolishing the starchamber and high-commission courts, for ascertaining the
extent of forest-laws, for renouncing ship-money and other exactions, and
for giving up the prerogative of knighting the king's tenants in capile{\g)
in consequence of their feodal tenures; though it must be acknowledged that
these concessions were not made with so good a grace as to conciliate the
confidence of the people. Unfortunately, either by his own mismanagement,
or by the arts of his enemies, the king had lost the reputation of sincerity,
—which is the greatest unhappiness that can befall a prince. Though he
formerly had strained his prerogative, not only beyond what the genius of
the present times would bear, but also beyond the examples of former ages,
he had now consented to reduce it to a lower ebb, than was consistent with
monarchical government. A conduct so opposite to his temper and princi
ples, joined with such rash actions and unguarded expressions, made the
people suspect that this condescension was merely temporary. Flushed
therefore with the success they had gained, fired with resentment for past
oppressions, *and dreading the consequences if the king should re- [*438
gain his power, the popular leaders (who in all ages have called them
selves the people) began to grow insolent and ungovernable; their insolence
soon rendered them desperate; and despair at length forced them to join with
a set of military hypocrites and enthusiasts, who overturned the church and
monarchy, and proceeded with deliberate solemnity to the trial and murder
of their sovereign.
I pass by the crude and abortive schemes for amending the laws in the
times of confusion which followed, the most promising and sensible whereof
(such as the establishment of new trials, the abolition of feodal tenures, the
act of navigation, and some others) were adopted in the
V. Fifth period, which I am next to mention, —viz., after the restoration
of king Charles II. Immediately upon which, the principal remaining
grievance, the doctrine and consequences of military tenures, were taken away
and abolished, except in the instance of corruption of inheritable blood, upon
attainder of treason and felony. And though the monarch in whose person
the regal government was restored, and with it our ancient constitution, de
serves no commendation from posterity, yet in his reign (wicked, sanguinary,
and turbulent as it was) the concurrence of happy circumstances was such
(19) [In chief.]
1793

438-439-440 RISE, PROGRESS, AND IMPROVEMENTS

[Book IV

that from thence we may date not only the re-establishment of our church and
monarchy, but also the complete restitution of English liberty, for the first
time since its total abolition at the conquest. For therein not only these
slavish tenures, —the badge of foreign dominion, with all their oppressive
appendages—were removed from encumbering the estates of the subject, but
also an additional security of his person from imprisonment was obtained by
that great bulwark of our constitution, the habeas corpus(2o) act. These two
statutes, with regard to our property and persons, form a second magna
carta, (21) as beneficial and effectual as that of Running- Mead. That only
pruned the luxuriances of the feodal system; but the statute of Charles
♦439] the Second extirpated all its *slaveries, except perhaps in copyhold
tenure; and there also they are now in great measure enervated by
gradual custom and the interposition of our courts of justice. Magna carta
only, in general terms, declared that no man shall be imprisoned contrary to
law: the habeas corpus act points him out effectual means, as well to release
himself, though committed even by the king in council, as to punish all those
who shall thus unconstitutionally misuse him.
To these I may add the abolition of the prerogatives of purveyance and pre
emption; the statute for holding triennial parliaments; the test and corpora
tion acts, which secure both our civil and religious liberties; the abolition of
the writ dc haretico comburendo,-(22) the statute of frauds and perjuries, a great
and necessary security to private property; the statute for distribution of
intestates' estates, and that of amendments and jeofails, which cut off those
superfluous niceties, which so long had disgraced our courts; together with
many other wholesome acts that were passed in this reign for the benefit of
navigation and the improvement of foreign commerce: and the whole, when
we likewise consider the freedom from taxes and armies which the subject
then enjoyed, will be sufficient to demonstrate this truth, "that the consti
tution of England had arrived to its full vigor, and the true balance between
liberty and prerogative was happily established by law, in the reign of king
Charles the Second. "
It is far from my intention to palliate or defend many very iniquitous pro
ceedings, contrary to all law, in that reign, through the artifice of wicked
politicians, both in and out of employment. What seems incontestable is
this: that by the law, (ni) as it then stood, (notwithstanding some invidious,
nay, dangerous, branches of the prerogative have since been lopped
*44o] *off and the rest more clearly defined,) the people had as large a por
tion of real liberty as is consistent with a state of society, and suffi
cient power, residing in their own hands, to assert and preserve that liberty
if invaded by the royal prerogative. For which I need but appeal to the
memorable catastrophe of the next reign. For when king Charles's deluded
brother attempted to enslave the nation, he found it was beyond his power:
the people both could and did resist him, and, in consequence of such resist
ance, obliged him to quit his enterprise and his throne together. Which
introduces us to the last period of our legal history, —viz.,
VI. From the revolution in 1688 to the present time. In this period many
laws have passed, as the bill of rights, the toleration-act, the act of settlement
with its conditions, the act for uniting England with Scotland, and some
others: which have asserted our liberties in more clear and emphatical terms;
(m) The point of time at which T would choose to and that for licensing the press had expired, though
fix this theoretical perfection of our public law is in the years which immediately followed It were times
the year 1079, after the habeas corpus act was passed of great practical oppression.
(20) [That you have the body.]
(21) TThe great charter.]
(22) [For the burning of a heretic]
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have regulated the succession of the crown by parliament, as the exigencies
of religious and civil freedom required; have confirmed and exemplified the
doctrine of resistance when the executive magistrate endeavors to subvert the
constitution; have maintained the superiority of the laws above the king, by
pronouncing his dispensing power to be illegal; have indulged tender con
sciences with every religious liberty consistent with the safety of the state;
have established triennial (since turned into septennial) elections of members
to serve in parliament; have excluded certain officers from the house of
commons; have restrained the king's pardon from obstructing parliamentary
impeachments; have imparted to all the lords an equal right of trying their
fellow-peers; have regulated trials for high treason; have afforded our pos
terity a hope that corruption of blood may one day be abolished and forgotten;
have (by the desire of his present majesty) set bounds to the civil list, and
placed the administration of that revenue in hands that are accountable to
parliament; and have (by the like desire) made the judges completely inde
pendent of the king, his ministers, and his successors. Yet, though
these provisions have, in appearance and *nominally, reduced the [*44i
strength of the executive power to a much lower ebb than in the
preceding period; if, on the other hand, we throw into the opposite scale
(what perhaps the immoderate reduction of the ancient prerogative may have
rendered in some degree necessary) the vast acquisition of force arising from
the riot-act and the annual expedience of a standing army, and the vast
acquisition of personal attachment arising from the magnitude of the national
debt, and the manner of levying those yearly millions that are appropriated
to pay the interest; we shall find that the crown has, gradually and imper
ceptibly, gained almost as much in influence as it has apparently lost in pre
rogative.
The chief alterations of moment (for the time would fail me to descend to
minutice')(K2^) in the administration of private justice during this period are
the solemn recognition of the law of nations with respect to the rights of
ambassadors; the cutting off, by the statute for the amendment of the law, a
vast number of excrescences that in process of time had sprung out of the
practical part of it; the protection of corporate rights, by the improvements in
writs of mandamuses,) and informations in nature of quo warranto,(2 5) the
regulations of trials by jury, and the admitting witnesses for prisoners upon
oath; the further restraints upon alienation of lands in mortmain; the anni
hilation of the terrible judgment of peine forte et dure,-(26) the extension of
the benefit of clergy, by abolishing the pedantic criterion of reading; the
counterbalance to this mercy, by the vast increase of capital punishment; the
new and effectual methods for the speedy recovery of rents; the improvements
which have been made in ejectments for the trying of titles; the introduction
and establishment of paper-credit, by endorsements upon bills and notes which
have shown the legal possibility and convenience (which our ancestors so
long doubted) of assigning a chose in action; the translation of all legal pro
ceedings into the English language; the erection of courts of conscience for
recovering small debts, and (which is much the better plan) the reformation
of county courts; the great system of marine jurisprudence, of which
the foundations have been laid, by clearly ^developing the principles [*442
on which policies of insurance are founded, and by happily applying
those principles to particular cases; and, lastly, the liberality of sentiment
which (though late) has now taken possession of our courts of common law
(23) [Unimportant detail.]
(24) [We command.]
(25) [By what warrant.]
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and induced them to adopt (where facts can be clearly ascertained) the same
principles of redress as have prevailed in our courts of equity from the time
that lord Nottingham presided there; and this not only where specially em
powered by particular statutes, (as in the case of bonds, mortgages, and set
offs,) but by extending the remedial influence of the equitable writ of tres
pass on the case, according to its primitive institution by king Edward the
First, to almost every- instance of injustice not remedied by any other process.
And these, I think, are all the material alterations that have happened with
respect to private justice in the course of the present century. (27)
Thus, therefore, for the amusement and instruction of the student, I have
endeavored to delineate some rude outlines of a plan for the history of our
laws and liberties, from their first rise and gradual progress among our Brit
ish and Saxon ancestors till their total eclipse at the Norman conquest, from
which they have gradually emerged and risen to the perfection they now
enjoy at different periods of time. We have seen, in the course of our
inquiries, in this and the former books, that the fundamental maxims and
rules of the law, which regard the rights of persons, and the rights of things,
the private injuries that may be offered to both, and the crimes which affect
the public, have been and are every day improving, and are now fraught with
the accumulated wisdom of ages; that the forms of administering justice came
to perfection under Edward the First, and have not been much varied, nor
always for the better, since; that our religious liberties were fully established
at the reformation, but that the recovery of our civil and political liberties
was a work of longer time, they not being thoroughly and completely regained
till after the restoration of king Charles, nor fully and explicitly acknowl
edged and defined till the era of the happy revolution. Of a consti*443] tution so wisely contrived, *so strongly raised, and so highly finished,
it is hard to speak with that praise which is justly and severely its
due: the thorough and attentive contemplation of it will furnish its best
panegyric. It hath been the endeavor of these commentaries, however the
execution may have succeeded, to examine its solid foundations, to mark out
its extensive plan, to explain the use and distribution of its parts, and, from
the harmonious concurrence of those several parts, to demonstrate the elegant
proportion of the whole. We have taken occasion to admire at every turn
the noble monuments of ancient simplicity and the more curious refinements
of modern art. Nor have its faults been concealed from view; for faults it
has; lest we should be tempted to think it of more than human structure;
defects chiefly arising from the decays of time or the rage of unskillful
improvements in later ages. To sustain, to repair, to beautify, this noble
pile, is a charge intrusted principally to the nobility and such gentlemen of
the kingdom as are delegated by their country to parliament. The protection
of the liberty of Britain is a duty which they owe to themselves, who
enjoy it; to their ancestors, who transmitted it down; and to their posterity,
who will claim at their hands this, the best birthright and noblest inheritance
of mankind. (28)

(27) Carrol v. Green, 92 U. S. 509, 514 (1875).
(28) I wish it were iu niy power to finish this sketch of our legal history in the same
faithful and spirited manner in which the author has begun and carried it down to his
own time. Since the year 17S0, in which he died, the legislature has provided ample
materials for one who saw things in so liberal and comprehensive a spirit and arranged
them in such striking and lucid order. In regard to legal and judicial matters, he might
have pointed out the restraint imposed on the arrest of the person, and the right given
to a discharge on making a deposit with the arresting officer; the assistance afforded to
inferior courts by arming them with the process of the superior where necessary; the
prevention of delay in the trial of misdemeanors, and the salutary increase of severity in
1796

Chap. 33]

OF THE LAWS OF ENGLAND.

443
their punishment; the great general diminution of the number of capital offences, and the
necessary and wise addition made to the severity of substituted and inferior punishments;
the making capital certain aggravated attempts at murder, and the simplifying the trial
of certain enormous treasons; the abolition of many punishments, as that of the pillory
and the burning or whipping of females, and of the barbarous and shocking parts of
others, as that of embowelling in treason; the suppression of appeals in treason, murder,
or felony, and of the trial by battle in civil suits; the taking away corruption of blood,
except in cases of treason or murder; the provision for the expenses of prosecutions in
felony and for the care and disposal of lunatic offenders; the great improvements in the
system of gaols and houses of correction; the declaration of the functions of the jury in
the case of libel; the regulation of the ecclesiastical courts; the trial and punishment of
offences committed on the high seas or in the colonies; and last, not least, the revision
and consolidation of the laws which regulate that great bulwark of our liberties, the trial
by jury.
As measures calculated to secure the integrity of the representative body, Sir W.
Blackstone would probably have noticed the act for securing the independence of the
speaker, those which prevent public contractors and certain public officers from sitting in
the house, which suspend or remove bankrupt members from their seats, and prohibit
persons filliug offices in the revenue from voting at elections.
In matters of general or internal polity, he would have pointed out the formation of a
regular system and jurisdiction for the punishment as well as relief of insolvent debtors;
the many amendments, and finally the consolidation, of the bankrupt-law; the great
diminution of the disabilities of Roman Catholics and Dissenters; the liberal alterations
in the spirit of the navigation-laws; the attempts to estimate accurately the increase of
population, by a census taken at stated intervals and a more careful keeping of parochial
registers; the sensible and humane attempts to modify and improve the poor laws; the
protection and encouragement afforded to friendly societies, and the institution of banks
for the savings of the poor; the grand measure of the union with Ireland; the honest
renunciation of the slave-trade for ourselves, and the sincere and repeated endeavors to
procure its abolition by all other nations.
These might form some of the features of the picture with which the Commentaries
might have closed if the3' had been written in the present day. The system is still
imperfect, and many things remain to be done which the author might, perhaps, have
suggested with something of judicial authority. Without thinking myself entitled to do
so, I may venture to express not only my wishes for the gradual perfecting of the English
laws and constitution, but my strong conviction that they will continue to be improved
with the increasing lights of the age. It is our great blessing to have the machinery of
improvement always ready to work in a legislature, which, though almost permanently
sitting, is yet drawn from the general body of the people, forms part of it, mixes in all
its business and amusements, and is acted upon by all its hopes, fears, and interests.
The very facility of legislation perhaps leads to inconvenience in the multiplying of
laws, and in provoking attempts to remedy inconveniences which must be borne, or pre
vent evils which the unassisted prudence of individuals might more wisely be left to
guard against. But these are comparatively slight evils, not counterbalancing the great
good of possessing a power of improvement perpetually advancing with the age. It
becomes not the commentator on the laws to indulge in a spirit of indiscriminate approba
tion: perhaps it was the leaning of Sir W. Blackstone's mind to take too favorable a view
of his subject, —a more excusable failing than the opposite one of a captious and queru
lous spirit; but I think he might have reasonably indulged the conviction which I have
expressed above, because the characteristic of the legislature for the last fifty years has
been a sincere desire of general improvement and a particular zeal for the bettering the
condition of the lower or unfortunate classes of society. Fewer measures purely aristo
cratic have passed into laws than heretofore; while no proposition has been coldly received
that was sensible in its details, and had for its object the reformation of the criminal, the
instruction of the ignorant, the dissemination of sound religion, the vindicating the rights
of the oppressed, or the gradual advancement of the laboring and mechanic orders of the
population. —Coleridge.
The few years which have elapsed since the above sentences were penned by the
learned annotator have given birth to more and greater changes in the English law than
are comprised in any entire century of its previous existence. At the head of those
statutes which have produced important alterations in the constitution is the act
emancipating his majesty's Roman Catholic subjects from the disabilities under which
they formerly labored. Next in order are the statutes for amending the representation
of the people in parliament, which, by withdrawing the elective franchise from some
classes, extending it to many others, altering the method of election, and prescribing
means for ascertaining the qualification of electors, has wrought a great and organic
change in the legislative system of this realm.
Among the enactments peculiarly affecting our colonial interests must be distin
guished the act which prohibits slavery throughout the British empire, providing at the
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same time compensation for those whose property is injured by the consequences of that
measure; the statute which provides a judicature for our West India colonies, and that
which regulates the future government of British India, the care of which is still
intrusted to the company,—stripped, however, of its commercial privileges; while the
nations of that vast peninsula are allowed much more extensive capacities than they have
heretofore enjoyed under our empire, and the trade with China is thrown open to the
competition of all his majesty's subjects.
Among the important changes in our DOMESTIC POLITY must be pointed out the act of
municipal reform, which has popularized and remodelled the various municipal corpora
tions throughout the kingdom, with the exception only of the metropolis; the act for the
amendment of the poor-laws, which, by confiding the administration of those laws to a
central board, and accompanying the relief afforded to the indigent by circumstances
which render it far less desirable than formerly, has tended—whether wisely or unwisely
—to deter the applicant unless impelled by actual and pressing need, and to diminish the
burden upon those classes who contribute to the fund destined for the relief of their
indigent fellow-subjects; the abolition of the palatine peculiarities of the county of Dur
ham; the tithe commutation act, which has enabled persons anxious to exempt their
lands from the payment of that species of ecclesiastical contributions to do so upon
equitable and advantageous terms of compromise; the alteration in the law of marriages,
effected to relieve the scruples of the dissenting classes of our population, and which
points out a mode in which the matrimonial contract may be solemnized without the
intervention of the Church of England; the erection of a general registry for births,
deaths, and marriages, by which it is hoped that the memory of such events will be pre
served more faithfully than heretofore; and the general highway act, providing a new
system for the management of our great national thoroughfares.
Among the acts designed to benefit the commercial interests of the nation may be
reckoned that which renews the charter and defines the privileges of the Bank of Eng
land; that which erects a new tribunal denominated the Court of Bankruptcy, for the
administration of that important branch of commercial law; the improvements effected
in our maritime code by the alteration in our navigation and ship-registry acts, the con
solidation of the custom-laws, and the act passed for the regulation of our merchantseamen; the partial abolition of the usury-laws, whereby bills and notes having no more
than three months to run may be negotiated at any rate of interest; the improvement of
our law of patents, which encourages the enterprise of inventors by affording additional
protectjon to their ingenuity; that which settles the general standard of weights and
measures; that which defines the liability of common carriers, and that which enables
his majesty to bestow on trading-companies several important privileges which hereto
fore could only have been conferred by the transcendent authority of parliament.
Among changes respecting the general administration of the laws may be
enumerated the alteration of the amount for which a debtor may be legally arrested from
the sum of ten to that of twenty pounds; the act which sweeps away the old, intricate
system of process, and substitutes an eas}' and intelligible method of commencing actions
in the courts of common law; the law amendment act, which destroys several antiquated
forms, expedites and cheapens the trial of causes of slight importance, enables the judges
to amend and obviate technical errors, arms them with a power (which they have not
been slow to exercise) of introducing regulations calculated to render our system of
pleading more effectually subservient to the ends of justice, and renders more efficient
the tribunal of the arbitrator; the consolidation of the Welsh and English judicatures;
the appointment of an additional judge to each of the superior courts; the act dis
pensing with a number of useless oaths, the multitude of which tended to induce disre
gard of those most solemn invocations of the Deity, by rendering their use too frequent
in matters of trivial importance; the destruction of the numerous and antiquated tribe of
real actions, and the remodelling of the Court of Privy Council for judicial purposes.
Among enactments concerning the regulation of private property may be
enumerated the act which renders a man's real property liable after his death to the
claims of all his creditors; the acts which ascertain the period at which rights and titles
shall be rendered secure by lapse of time and uninterrupted continuance of possession;
which define the right of the wife to dower out of her husband's, and that of the husband
to curtesy, as it is called, out of the wife's, real property; which alters the law of descents,
by allowing the parent to inherit to the child, and letting in the half-blood, who were
formerly excluded by an arbitrary rule of feudal policy; and that which substitutes easy
and simple forms for the complicated and abstruse ones of fine and recover}'.
Lastly: our criminal LAWhas been improved by the abolition of the disabilities under
which Quakers and Moravians formerly labored of giving evidence for or against the
prisoner. The statutes which composed its bulk have been consolidated, the punishment
of death abolished in numerous instances, and the accused has at length obtained the right,
heretofore denied him in prosecutions for felony, of making his full defence by counsel
and inspecting the depositions of those who charged him with the crime for which he
stands indicted.
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These are the most prominent of the alterations which have within the last ten years
(1836) been effected in the English law and constitution. Experience will probably
suow that, like other human institutions, they contain good mixed with evil. But the
very experience which detects the latter will help to point out the true method of cor
recting it; while the continuance of the former may, and, let us trust, will, be insured,
by that willing obedience to existing law, that steady attachment to the constitution,
that charity to fellow-subjects and loyalty to the crown, which have ever remarkably
distinguished the English people.—John Whuam Smith.
This admirable sketch of our legal history having only extended to about the year 1780,
I shall endeavor, however imperfectly, to bring it down to the present time, as it will not
be disputed that the alterations which have been made in the law since Blackstone com
pleted his Commentaries have been fully as important as those which he commemorates.
It will be convenient for this purpose to consider the other changes which were made in
the reign of George the Third and in the succeeding reigns.
During the greater portion of the reign of George the Third the energies of the coun
try were devoted to the carrying on foreign wars of great magnitude, in the last of which
her very existence as a nation was perilled. From these contests she eventually arose
victorious; but the effects of the struggle were long felt, and are to be traced in the
statute-book. The criminal code of the country, already sufficiently penal, became more
and more bloody; the liberty of the subject was very considerably curtailed, and the
close of the war, however glorious to our arms, cast adrift a multitude of unemployed
and restless spirits; commerce, long diverted from her regular channels, returned with
difficulty to them; and the light of political science was well-nigh extinguished in the
general confusion. The reader who has perused the Commentaries will perceive that
scarcely any of the blemishes in our laws pointed out by Blackstone—by no means a
severe censor—were remedied in this reign. Some measures of great national impor
tance, however, were carried through, and some improvements in the law were effected.
The legislative union between Great Britain and Ireland was completed; and, although
the burdens on the people were greatly increased, the mode of collecting the revenue was
improved; the national funds were consolidated; the privilege of copyright in books and
works of art was extended; the granting of annuities was placed under proper guards
and restrictions; the Roman Catholics were relieved from some of their most severe re
strictions; charities were investigated, and traders prevented from disposing of their real
estates after their death to the prejudice of their simple-contract creditors; the punish
ment of pillory (except in cases of perjury) and the trial by battle and appeals in treason,
murder, and felony were abolished, and certain minor improvements were made in the
practice of the courts of equity, of which the appointment of one vice-chancellor may be
considered the chief ; the barbarous parts of the punishment of treason and corruption of
blood in treason and murder were also taken away; some judicious improvements were
made as to gaols and houses of correction; and copyhold estates were allowed to be
devised without a surrender to the use of the will.
In the reign of George the Fourth, which was undisturbed by foreign wars, the altera
tions, especially in its later years, although few, were of greater importance than any
in the preceding reign. Thus, the laws relating to trial by jury and to bankrupts were
simplified, consolidated, and greatly improved; the criminal law was much ameliorated,
the number of capital punishments diminished, the nature of crimes more accurately
defined, and their punishment more distinctly ascertained and more certainls- executed:
benefit of clergy was also entirely abolished. The Insolvent Debtors' Court was estab
lished, with a regular system for the relief of insolvent debtors. I may also mention
the consolidation of the law relating to the customs and excise; the establishment of a
new body of police in the metropolis, which has since been taken as a model in most of
the great towns in the empire; the repeal of the navigation -act, and the new regulation
of the merchant-service; the alterations in the law of marriage by the new marriage
act; the repeal of the test and corporation acts, and subsequently the entire removal
of the disabilities of the Roman Catholics. Two important commissions were also ap
pointed in this reign for the express purpose of considering the necessary reforms in
the law, and many most important acts have since been passed, founded on their recom
mendations.
But the reign of William the Fourth was still more remarkable for the progress of
reform; and here I can only notice the principal changes. The mode of administering
justice on circuit in Wales was entirely altered, being assimilated to that adopted in
England. The number of judges was increased from twelve to fifteen, and the practice
of all the superior courts was rendered uniform; the law relating to trustees wasamended
and simplified; the laws affecting the property of persons under disability and for facili
tating the payment of debts were consolidated and improved, and the law as to con
tempts in chancery placed on a footing which protected the liberty of the subject. The
number of capital offences was still further diminished, and the exemption from death,
except in certain rare cases, was extended to the crime of forgery; and this great step
towards a mitigation of the criminal code has been followed during subsequent years by
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many other acts, all having the same ameliorating tendency; the improvements relating
to the terms and returns of writs, to judgment and execution, and the examination of
witnesses,—all these belong to the first year of this reign. The second was still more
memorable for the reform act; for the establishment of the Bankruptcy Court; the game
act, which abolished the necessity of qualification and improved the law on this subject;
the uniformity of process act, and the act which established a limitation of claims for
tithes. The third year of his late majesty's reign is distinguished by the act which
established a limitation to all claims to incorporeal hereditaments; by the anatomy act,
which has effectually put a stop to the practice of selling dead bodies and the horrible
crimes to which it gave rise. The fourth year was, so far as the law was concerned, the
most important of all. In this, some of the fruits of the law commissions which were
appointed in the preceding reign were reaped. A new statute of limitation of actions
relating to real property was passed; the court of Chancery was regulated; fines and
recoveries were abolished; the law of inheritance and dower improved; real estate was
made subject to every species of debts; the alienation of property was facilitated, and
the just rights of creditors extended. I should also mention that in this year were
passed the important act by which slavery was abolished and apprenticeship substituted
for a limited period, the act which opened the East India trade, and the Bank of Eng
land act, which made a material alteration in the usury laws. In the next year the new
poor-law was carried,—a measure sufficiently well known, —and the Central Criminal
Court was established,- which has greatly tended to the improvement of the adminis
tration of criminal justice. The other important alterations of this reign were the
municipal corporation act, the tithe-commutation act, which has already nearly super
seded the intricate and confused law of tithes, the act for the registration of births,
deaths, and marriages, and the act for allowing counsel to prisoners. Many smaller
amendments were also passed, which have been already noticed in their proper places:
and altogether the reign of William the Fourth is as memorable for the important
alterations which took place within its limits as that of any other monarch who ever sat
on the English throne.
The reign of her present majesty has already been distinguished by some important
juridical reforms. The law relating to wills and testaments has been simplified and
rendered uniform; imprisonment for debt on mesne process has been entirely abolished,
and the power of creditors over the property of their debtors has been greatly extended;
the number of capital punishments has been still further diminished, every species of
the crimen falsi [Forgery] being relieved from it, thus establishing on a firm footing the
important principle that no crime unattended with actual violence to the person shall be
punished with death; and still more recently, by what may turn out to be a more ques
tionable alteration, the crime of rape has ceased to be a capital offence; the law requiring
the qualifications of members of parliament to proceed exclusively from real estates has
been abolished; the mode of trial of election-petitions has been much improved; the power
of the crown to grant pensions has been considerably curtailed and placed within limits;
and the rates of postage for letters have been so materially reduced as to place the power
of communication by this means within the reach of all classes of her majesty's subjects.
The privilege of parliament to publish whatever it may please has been fully recognized;
the revenues of the Church of England have been more equally distributed, the bless
ings of that admirable establishment more widely diffused; some blemishes which had
crept in in the course of time have been wiped off, and a more wholesome zeal and energy
have thus been awakened among the whole body of the clergy; the administration of
justice in equity, bankruptcy, and lunacy has been improved, and already the more
crying grievances of the court of Chancery have been remedied; considerable facilities
have been given to the enfranchisement of copyholds; the term of copyright in books
has been extended to designs in articles of manufacture; the law as to the registration
of voters has been amended and placed on a better footing; the law of libel has been
greatly improved, and the old rules excluding evidence on the ground of the interest or
crime of the witnesses, and thus frequently preventing the truth from being elicited,
have been almost entirely repealed; and, lastly, slavery, in reality as well as in name,
has ceased to exist in every part of the British dominions.
But, much as has already been done for the reform of the law, still more remains to do;
and there is every reason to believe that in the long reign to which, according to all
human foresight, her majesty and her subjects may reasonably look forward, the cause
of temperate and judicious reform in the law will be greatly advanced. In a speech
which her majesty made on meeting her first parliament, she declared that " the better
and more effectual administration of justice was amongst the first duties of a sovereign;"
and this sentiment has been cordially responded to by the other branches of the legis
lature. The amendment of the law is no louger the rallying-cry of a faction: the desire
to promote it is shared by the most eminent men of all parties in the state; and, under
such auspices, I may be permitted to hope that the present reign, already so distin
guished in arms, will be at least as memorable for improvements in the juridical institu
tions of the country.
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This hope, expressed nearly nine years ago, has now (1854) been abundantly realized,
—the legislature having proved fully sensible of the wants and desires of the country in
this respect: so that it will be admitted that the present age will be distinguished, not
only by its attempts, but its success, in amending the law, the best evidence of which is
to be found in the course of this work. Justice is now cheaply, and in many respects
efficiently, administered in local tribunals, and is thus brought to every man's door,
while the whole procedure of the superior courts has been greatly simplified and im
proved; useless forms and technicalities are now discountenanced as well by the prac
titioners of the law as the judges of the courts; and a sincere desire is manifested by all
classes to promote in this way the benefit of the nation and the social welfare of the
community.
Some improvement has also been made in facilitating the transfer of land. Commons
have been enclosed, tithes commuted, and copyholds may now, under certain circum
stances, be enfranchised coiupulsorily either by lord or tenant. Indeed, a strong wish
has been shown that, while the present moderate law of entail should be preserved, land
should be more easily and cheaply dealt with, and that the law relating to it should be
more suited to the wants of a great commercial country.— Stewart.
Nearly a century has elapsed since the Commentaries of Sir William Blackstone were
first published. Much as the learned and enthusiastic commentator had cause for exul
tation in the improvements which had been introduced in his own times and those imme
diately preceding, he would have found matter for still warmer panegyric had he lived in
our days. The events of the last hundred years have changed the face of Europe; and
although our own country has not sustained those disastrous shocks which have been felt
from time to time by most of the continental nations, it has not remained a stranger to
the general progressive tendency which has been discernible more or less over the whole
civilized world. On the contrary, the state of continuous healthy progress, which seems
to be almost peculiar to our own institutions, has perhaps carried us further in the direc
tion of political and social freedom than any other nation in the world.
Among the first and most important constitutional changes to be mentioned was the
union of the British and Irish legislatures,—an event which may be regarded as the
foundation of that genuine union of interest and feeling between two nations intimately
allied by geographical position, common language, and similar institutions, which, if not
yet completely attained, seems now at least in a fair way of becoming permanently
established. The statute amending the representation of the people in the Commons
House of Parliament, popularly known as the Reform Act, introduced no new principle
into the constitution, but simply restored to the great body of the people that ancient
right of self-government which they had derived from their Saxon ancestors. Another
statute of almost equal importance, of which the professed object was the restoration of
an ancient institution, was that which remodelled the municipal corporations and
removed the many abuses which had gradually crept into these bodies. Several statutes
have also been passed for preventing corrupt practices in the election of members to
serve in parliament, and for disfranchising the boroughs where such practices were found
to prevail.
Our civil liberties have been further secured by that amendment of the law of libel
which has vested in the jury the right in such cases of deciding as well upon the law as
upon the fact, and by the statutory recognition of the privilege of parliament to publish
whatever it pleases. The boundaries of religious liberty have been extended by the
repeal of the test and corporation acts,—a measure which has enabled that numerous and
influential portion of our fellow-citizens who object to the discipline or dissent from the
doctrines of the Established Church to participate in those political rights from which
they had been before excluded; whilst the Catholic Emancipation Act has relieved those
who adhere to the Church of Rome from the civil disabilities and penalties to which
they were previously subject. The national church has probably taken strength from
the commutation of tithes, and still more from those statutes which have been passed for
the abolition of pluralities and for compelling the residence of the beneficed clergy.
Large and comprehensive measures have also been adopted for the better management
and application of the cathedral-revenues, and for the subdivision of large and populous
parishes, the formation of new parochial districts, and the extension of the church and
its institutions. A committee of the privy council has been formed for the distribution
of the large sums which have for many years been annually voted by parliament for pro
moting education among the poorer classes of the people.
The statutes amending the law of marriage, while requiring this important ceremony
to be accompanied by certain circumstances of publicity and notoriety, have, at the same
time, enabled every individual to enter into this solemn contract in the mode which he
considers necessary or proper, and have thus removed an unreasonable restriction under
which a large portion of the community previously labored.
The abolition of colonial slavery, accomplished at a very great pecuniary sacrifice, is
an event in our history never to be forgotten. The spirit of philanthropy which dictated
this measure is a very prominent feature of our age, and has displayed itself in a variety
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of other enactments, particularly those modifying the severity of the laws relating to
unfortunate traders and debtors, securing the proper care and treatment of lunatics,
amending the discipline of prisons, and providing reformatory institutions for all crimi
nals who seek an opportunity of regaining their lost position. The law9 for the relief
of the poor have been remodelled; the numerous charities which are to be found in
every part of the kingdom have been placed under the regulation and control of a body
of commissioners, whose sole duty it is to see that the funds of these institutions are
properly applied; the laws relating to game—always a fertile source of crime—have been
so far modified that we may anticipate an early repeal of all penal enactments on the
subject; and several statutes have been passed having for their object the improvement
of the sanitary condition of populous places and the preservation of the public health.
The interests of trade, commerce, and manufactures have been unceasingly studied
and promoted since the restoration of peace in 1815. This is not the place, however, in
which to attempt any enumeration of the various statutes which have been from time to
time passed for regulating these matters, the legislation relating to which has been often
affected and controlled by financial necessities or by the conflicting views of political
economists. It may be enough to allude to the statutes throwing open the trade to the
East Indies, .to the consolidation of the laws relating to the mercantile marine, and the
repeal of the navigation acts; all tending towards establishing a system of commerce,
free from all restraints other than those which the collection of the public revenue and
the machinery required for that purpose render indispensable. The laws with regard to
bankrupts have been consolidated and amended and courts established for the relief of
all insolvent debtors whatever; real property has been subjected to the payment of debts;
the rights of authors and inventors have been extended and secured; and the formation
of joint-stock companies has been simplified and cheapened, the most ample regulations
being made at the same time for the guidance of these bodies. The operations of the
mercantile classes have been facilitated by several statutes having reference exclusively
to commercial affairs, and- protected to some extent by other enactments, which have
made breaches of trust committed by bankers, factors, agents, and servants generally
severely punishable.
In regard to landed property and its transmission the most important improvements
have taken place. The alteration of the law of descent, the limitation of the time
within which actions for the recovery of real estate may be brought, the shortening of
the time of prescription of legal memory, the abolition of those complex modes of
assurance, fines, and recoveries, the modification of the wife's claim of dower, the anni
hilation of satisfied terms,—these, among other things, have tended greatly to facilitate
the transfer of property, have got rid of endless doubts and difficulties which perpetually
arose upon titles, and have materially shortened conveyances. A great improvement
has also been introduced into the law of wills; and there is less danger now than formerly
of the wishes of a testator being frustrated. An attempt has been made to get rid of
copyhold tenures, and repeated efforts—hitherto without effect, however—to introduce
a system of registration of the titles to real estates.
The administration of private justice has been greatly simplified by the numerous
alterations which have been made in the procedure of the superior courts of law and
equity. The abolition of real actions and of the many fictions which formerly encum
bered suits at law was an important and beneficial change, but not so advantageous to
the suitor as more recent improvements in the practice of the courts at Westminster.
Even these alterations have been less beneficial to the great mass of the community,
however, than the establishment of the new county courts,—a measure warmly recom
mended by Sir William Blackstone, and to some extent a return to the ancient Saxon
system, restored, if not established, by king Alfred, for securing the administration of
justice at. every man's door. The old rules of law, excluding the evidence of the parties
to the suit, and prohibiting persons who are considered disqualified either by reason of
interest or by crime from being witnesses, have been repealed, and all practical difficul
ties in eliciting the truth removed.
The proceedings in the court of Chancery have been simplified and shortened; the
increase in the number of judges has prevented the possibility of delav in the hearing
of causes in that court; and there seems to be no reason why in ordinary cases the
obtaining of justice in a court of equity should not be a speedy and not ruinouslyexpensive process.
The criminal law has been, as to many of its branches, amended and consolidated, and
the severity of punishments at the same time much softened and adapted more carefully
than formerly to the nature and magnitude of the offence. The barbarous sufferings
prescribed for those attainted of treason no longer stain the statute-book; and the
punishment of innocent parties for ancestral guilt, which often resulted from the doc
trine of corruption of blood, can no longer happen; while the offences involving capital
unishment, which the convict only escaped by claiming the benefit of clergy, have
een gradually reduced in number, until the extreme penalty of the law has become in
practice confined to the frightful crime of murder. The trial by battle and the mode
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of proceeding by appeal have been formally abolished; the law relating to principal and
accessary has been divested of its niceties, and the forms of the proceedings in the crim
inal courts so far simplified and improved that offenders who have now the advantage
of being defended by counsel rarely escape punishment on purely technical objections.
—Kerr.
It were to be wished that the changes in our laws effected during the last twenty years,
and throwing into the shade those of several centuries recorded in our annals, could have
been reviewed b)' an eye so discriminating and delineated by a pen so masterly as those
of Sir William Blackstone. There is a special reason for exhibiting a faithful picture of
legislation during this interval:—that it follows and is largely due to the energy and
activity infused into the legislature by the acts passed in the year 1832 for amending the
representation of the people. As in all great changes, the one in question was inaugu
rated with sanguine predictions of good and confident forebodings of evil. It is for the
impartial chronicler of our laws and institutions to afford an opportunity for judging
how far events have justified the hopes and fears of those respectively favoring and
deprecating so great and sudden a strengthening of the democratic element in our con
stitution. The change in question has already gone far towards verifying the prediction
of one of its responsible promoters (Hansard, vol. ii. col. 1318, 1319, (3d ser.,) Viscount
Palmerston) that it must " influence the character of the government and the legislature
in all future times, and impress its influence on the whole frame of society." A con
sideration of what has been done and attempted since the year 1832 suffices to remind
us that activity and energy in the legislature must be associated with prudence, mode
ration, and forethought in order to secure the enduring results of bold and beneficial
legislation.
Glancing for a moment abroad, we behold acts continually passed by our legislature
for the purpose of carrying into effect conventions with FOREIGN STATRS for suppressing
the slave-trade, and with France and the United States of America, for apprehending,
in any of the three countries respectively, persons charged with murder, attempts to
murder, robbery, piracy, forgery, or fraudulent bankruptcy. Other acts are for conse
crating British subjects or foreigners to be bishops in foreign countries, securing to some
extent the benefit of international copyright, facilitating the marriage of British subjects
in foreign countries, and the naturalization of foreigners here. Her majesty has also
been empowered to establish and maintain diplomatic relation and to hold diplomatic
intercourse with the Pope, but not through the intervention of a person in holy orders
in the Church of Rome, or a Jesuit or member of any Romish order or society bound by
monastic or religious vows; and it is also expressly provided that nothing in that act is
in any way to repeal, weaken, or affect the royal supremacy, civil and ecclesiastical. Our
commercial relations with foreign countries have undergone a total change by the great
relaxation of our system of prohibitory and protective duties, especially in respect of the
importation of animal and vegetable produce from foreign countries; the abandonment
of our navigation-laws, so long deemed the bulwark of our national greatness, and the
admission of foreign shipping to the privileges of our own, even to the coasting-trade;
while an attempt has been made to secure corresponding advantages from foreign states,
by arming her majesty with retaliatory powers, to be exercised when it may be deemed
expedient.
Our colonial relations are the subject of constant solicitude to the mother-country,
with a view of conferring on our colonies the rights and privileges of self-government,
the representative system, and free institutions, under such conditions as may be thought
likely to preserve and perpetuate, on terms consistent with the dignity and advantage
of both, the connection between the two. For this purpose the imperial legislature is
often occupied in framing and remodelling the constitution of her colonies in accord
ance with novel exigencies, as in Australia. Yielding to the urgent and reasonable
objections of some of the more distant to being continued penal settlements, we have
greatly diminished the number of offenders liable to transportation, substituting princi
pally, in such cases, penal servitude at home or elsewhere. Importing counterfeit coin
into the colonies has been made heavily punishable. Persons charged with treason ot
felony, in either the mother-country or the colonies, and escaping from one to the other,
may now be apprehended in either, and secured for transmission to the scene of the of
fence, there to be dealt with according to law. Unsworn evidence has been made admis
sible in divers colonial courts from necessity, in the case of neighboring barbarous and
uncivilized people, ignorant of the existence of God or a future state. A great multitude
of acts have been passed for regulating the commercial intercourse between ourselves
and our colonies; local courts of appeal have been established in some of the West India
colonies, and facilities afforded for sale, in others of them, of encumbered estates. But,
above ail, the legislature has evinced a benign anxiety to extend the blessings of the
United Church of England and Ireland to our colonies whenever an opportunity is
afforded. There are now established twenty-nine bishoprics in our colonies; and pro
vision is made for strengthening and consolidating ecclesiastical arrangements through
out our widespread dominions. The government of our stupendous Indian possessions
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has lately been placed upon a new footing, and the legislature is continually striving to
promote education, secular and religious, and reform the laws and improve the adminis
tration of justice there.
Returning to the United Kingdom, we shall find changes of great importance effected
in every department of our domestic economy. The links which bind the three king
doms together are constantly strengthened and multiplied by acts having for their
object to assimilate as far as practicable the laws in force in each. The great measure
for facilitating the sale of encumbered estates in Ireland is one of the boldest legislative
interferences with rights of private property ever attempted in this country, by which
the land of Ireland has been rendered again freely alienable and a great portion of it has
changed owners.
Foremost among acts of high interest and importance are those, at the commencement
of the present reign, for the support of her majesty's household and of the honor and
dignity of her crown, by which, following the example of her immediate predecessors,
she caused her hereditary revenues to be unreservedly carried to and made part of the
consolidated fund. And in the fifth year of her reign her majesty graciously signified
to parliament her wish to submit her royal income to the burden of the income-tax
imposed on her subjects. Other acts effected the naturalization of, and made provision
for, her royal consort, and for his filling the office of regent should the necessity arise.
It also became necessary to provide for the further security and protection of her
majesty's person, in consequence of some outrages perpetrated by half-crazed candidates
for notoriety; and for the better security of the crown and government of the United
Kingdom, because of certain public disturbances of a malignant character, to be never
theless punishable, not as treason, but felonies, with transportation or imprisonment
Great improvements have been made in the laws relating to the CONSTITUTION OF
parliament, the time and mode of assembling it. A third principal and a third
under-secretary of state are now empowered to sit and vote in the house of commons,
but not more than three of the former and three of the latter at the same time. Stat. 18
& 19 Vict. c. 10, March 16, 1855. An entirely new code of laws has been enacted for
conducting elections and putting down bribery, corruption, and undue influence. Other
acts allow members to qualify in respect of either real or personal property, or both;
repeal certain severe penalties and disabilities; appoint the court of common pleas,—the
tribunal for finally determining questions of disputed election-law; greatly improve the
constitution of election-committees; and reduce restrictions on the exercise of the fran
chise. Acts of parliament have been simplified and shorn of much verbiage; parlia
mentary proceedings are diffused widely throughout the empire at a very small cost; and
certain immunities granted to parliament, by way of privilege, in respect of such as may
happen to involve matters challengeable in respect of its libellous character.
Our naval and military laws have been improved in various wav-s, - particularly by
limiting the period of enlistment and service, and making liberal and salutary provisions
in respect of bounty and extra pay, in order to increase the inducements for entering
the public service. The militia-laws have been revised, consolidated, and placed, in some
respects, on a new footing.
The interests of religion and religious liberty have received a large share of the
anxious solicitude of the legislature. It has made powerful and unwearied efforts to
diffuse religious knowledge; to develop the vast capabilities of the United Church of
England and Ireland; building churches and chapels in spiritually-destitute districts;
altering ecclesiastical districts; remodelling dioceses; uniting and severing benefices;
redistributing revenues, episcopal and capitular; establishing stipendiary curacies;
abolishing commendams; vesting the patronage of deaneries in the crown; creating a
new tribunal for enforcing church-discipline among the clergy; prohibiting the desecra
tion of churches by holding in them vestry-meetings or for anv other than religious pur
poses, and the reading of public secular proclamations or notices during divine service;
for which are substituted printed or written copies attached to the outer door. The
sanctity of the Sabbath has been promoted by prohibiting the opening of houses and
places of public resort and public houses on Sunday, except within certain hours, through
out England and Wales, and in Scotland during the whole of Sunday, except for the
accommodation of lodgers and travellers. In consequence of the Pope's affecting, in
the year 1850, to parcel out this kingdom into provinces and dioceses and appoint arch
bishops and bishops, which occasioned an extraordinarv ferment, the assumption, un
authorized by law, of the name of archbishop, bishop, or dean, of any place in the United
Kingdom, is prohibited; briefs, rescripts, and letters-apostolical, from the See of Rome,
are declared void; and those publishing and assuming to act under them for the purpose
of constituting such offices, provinces, sees, or dioceses, are liable to penalties. A great
number of statutes inflicting disabilities, penalties, and forfeitures on Roman Catholics,
Jews, and Dissenters, but which had long ceased to be enforced, have been repealed, and
many enactments passed facilitating the exercise of their religious rights and stringently
guarding against any invasion of them. Dissenters, and, indeed, all persons professing
to entertain conscientious objections, of a religious nature, to taking oaths, may now, in
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lieu of them, make solemn affirmations or declarations in courts of justice and else
where.
Indefatigable efforts have been made by the legislature to promote the cause of edu
cation, especially among the humbler classes of society, by establishing and affording
support to parish and other schools, partly charitable and partly self-supporting. Large
annual grants are made by parliament, to be applied at the discretion of her majesty in
council, for the purpose of education, without preference to any particular religious
denomination. The subject of popular education under state auspices, however, is one
so difficult, with reference to its secular, religious, and compulsory character, as thus far
to have baffled the praiseworthy efforts of all parties in the legislature to solve that diffi
culty. New colleges have been established in Ireland; and the Universities of Oxford
and Cambridge have been subjected to great changes of their constitution and power,
with a view to promotion of good government, extension, abrogation of oaths, and main
taining and improving discipline and studies. Other colleges—some of them formed
into an university—have been established in the metropolis and elsewhere, the members
of which are entitled to the substantial rights and privileges, especially with reference to
entering the learned professions, of legitimate academical education. A permanent
board, whose powers are now being increased by parliament, has been established for the
better administration of charitable TRUSTS and the better application of charitable funds
in England; than which few measures in recent yearsare likely to be attended with such
great and permanent advantages in averting the evil consequences of supineness, negliIn order to promote the rational entertainment and instruction of the
PEOPLE, town-councils have been empowered to establish public libraries and museums;
and an act has been passed to afford greater facilities for establishing institutions to pro
mote literature, science, and the fine arts, or the diffusion of useful knowledge, and
making effectual provision for improving the legal condition of such institutions. To
encourage habits of prudence, forethought, and economy, various acts perfect and
promote loan, benefit, building, friendly, industrial, and provident societies, but with
precautions against abuse. While thus earing, however, for the religious, moral, and
intellectual welfare and advancement of the people, the legislature has been equally
anxious concerning their material interest, by promoting the health, cleanlinhss,
and COMFORT of all, but especially the humbler classes; and in doing this they may be
thought to have pressed the maxim, sic utere tuo ut alienam twn Uedas, [So use your own
that you injure not another's property,] to an extent which might have surprised our
ancestors. Measures of extreme stringency have been taken, and are now in full force,
for suppressing nuisances in respect of sewers, drains, privies, slaughter-houses, offensive
trades, callings, and manufactures, stench and smoke; for preventing the spread of con
tagious or infectious diseases, either existing in this country or likely to be imported from
abroad; for compelling vaccination as a protection against small-pox; for preventing the
spread of contagious or infectious diseases among sheep, cattle, and other animals. A
central and local boards of health are now established, and in vigorous action, for the
purpose of improving the sanitary condition of the country. Burials in churches and
chapels, or in burial-grounds in populous places, are prohibited.
Various acts encourage the establishment of public baths, wash-houses, and open
bathing-places, of well-ordered lodging-houses, for the laboring classes, as desirable for
the health, comfort, and welfare of the inhabitants of towns and populous districts; for
the well-ordering of common lodging-houses as tending greatly to the health, comfort,
and welfare of many of her majesty's poorer subjects. —requiring such lodging-houses to
be registered, inspected, and cleansed, and notice given to the authorities of any person
in them ill of fever or any contagious or infectious disease.
Our poor-laws have been remodelled', and their administration, in a humane and just
spirit, placed on a very satisfactory footing, under the constant superintendence of a high
and responsible central authority; prison-discipline has been similarly dealt with, and
subjected to systematic and vigilant inspection, with a view to securing its efficiency not
only as a punishment, but, as far as may be, a preventive, of crime; and also protecting
prisoners from oppression, neglect, or improper treatment of any kind; while, infinitely
beyond and above all, the legislature has bestirred itself to lay the axe at the root of the
upas-tree of crime; endeavoring to secure the reformation of offenders, especially of
the young, and destroying ignorance and intemperance, the twin roots of that accursed
tree.
It has been sought with sedulous anxiety to devise means for protecting women from
fraudulent practices against their chastity, wickedly practiced by infamous persons,
WOMEN and children both from injuries and ill treatment, to which they are peculi
arly exposed; from aggravated assaults; from neglect and cruelty on the part of their
employers; from exposure to serious or fatal injury in dangerous employments; from
being employed at all in mines orcollieries; from being set to work at too tender an age
or kept at work too long in mills, factories, and print-works; for sending children em
ployed in the latter to school; for preventing frauds on work-people in respect of the payBOOK IV.—25.
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ment of their hard-earned wages; and for subjecting such scenes of employment to
periodical and searching inspection.
And as relates to the unfortunate class of persons denominated idiots, LUNATICS, or
insane, many considerate and salutary enactments have been made for the care and
custody and protection of their persons and property; fur the care of pauper lunatics,
the maintenance and custody of insane criminals, the conveyance to a lunatic-asylum
of lunatics meditating crime, the removal from India to the United Kingdom of insane
persons of European birth charged with offences but acquitted on the ground of insanity;
and for the periodical visitation, by the commissioners in lunacy, of county lunatic-asy
lums, and gaols and workhouses where any lunatics may be confined.
But while thus humanely providing for the safety and welfare of our own species, the
legislature has not been unmindful of THE animal creation. Cruelty to them has
been visited with new and severe punishment, likely, it is hoped, to check brutal natures
insensible to other influences; barbarous sports, such as bull, bear, and badger baiting,
dog-fighting, and cock-fighting, have been prohibited; a sufficient quantity of fit and
wholesome food and water must be supplied to cattle impounded; and the use of dogs for
purposes of draught is forbidden.
Our railroads, the gigantic growth of the last quarter of a century, and fast monopo
lizing the means of national transit, with the benefits attached to it, have been placed to
a certain extent under proper control, for the protection of the public and the due dis
charge of the public service; and a comprehensive enactment has been passed, defining
their duties and constituting the court of Common Pleas a final tribunal for enforcing the
law thus newly defined.
The interests of AGRICULTURE have not been lost sight of ; and foremost in changes
vitally affecting it must be regarded the repeal of the corn-laws and allowing the impor
tation of foreign cattle, —in bold reliance on the skill and energy of our own farmers,
and on our means of acquiring from abroad, at all times and under all circumstances, an
adequate amount of food, should the domestic supply prove deficient. This is one of
those changes which signalize the age in which they are effected, and produce results of
incalculable extent and importance. Excellent measures have been passed for the benefit
of agriculture; for facilitating the improvement of land, by drainage, on equitable terms,
by those enjoying only limited interests or under disabilities, such persons first obtaining
permission of the court of chancery and the consent of the occupier, when the expense
of so permanent a benefit to the estate may be charged on the inheritance. Other
measures of great importance relate to the enclosure and improvement of waste lands;
the enfranchisement, voluntary or compulsory, subject to certain limitations, of copy
holds, and completing the working of the acts' for the commutation of tithes; allowing
hares, so injurious to lands, to be killed by the occupier of enclosed lands, or the owner
having the right to do so, or any one authorized by him. and without paying game-duties
or taking out a certificate. The law of landlord and tenant has been improved, by
allowing tenants holding under uncertain interests, on the determination of their hold
ing, instead of the ancient claim to emblements, to continue on the land till the close of
the current year of the tenancy; authorizing the removal of buildings and fixtures set up
for agricultural purposes; empowering a landlord to pay the tithe-rent charge left in
arrear by his tenant and recover against him as for a simple contract-debt; and to dis
train, for rent, growing crops still on the land, though in custodia legis, [In custody of
the law,] as already seized and sold under an execution against the tenant. The transfer
of land has been in some degree simplified, real property subjected fully to the debts of
trie owner, the transfer of land vested in trustees and mortgagees facilitated, and the laws
of real property amended in important particulars.
The laws relating to our COMMERCIAL interests have undergone recent and fundamental
changes, with the view of removing impediments to the free exercise of mercantile dis
cretion and enterprise. A multitude of acts in restraint of trade, and conferring local
and exclusive privileges, and all those relating to the offences, long exclaimed against by
political economists, of forestalling, engrossing, and regrating, have been abolished.
The usury-laws, after steps taken in that direction for several years, have at length been
totally abrogated; and annuities are no longer subject to enrollment. The navigationlaws, as we have seen, are also entirely repealed, aim British shipping has now to compete,
even in our own coasting-trade, with the shipping of all the world; with some provisions
for endeavoring to coerce into following our example foreign countries indisposed to
reciprocate our bold and liberal concessions. All acts regulating our MERCANTILE
marine, from the eighth year of queen Elizabeth to the eighteenth of queen Victoria,
have been repealed by a single statute in the latter year, and in their stead is enacted a
new and comprehensive code, incorporating many improvements and vesting in the
board of trade the general superintendence of the mercantile marine. Corporations and
other public bodies, moreover, are empowered to grant sites for sailors' HOMES, calcu
lated, while providing for their comfort, to elevate their character, and a complete system
is established for watching over the welfare of sea-passrngers and emigrants.
Imorovements have been effected in the warehousing system, by which the importer
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of merchandise is relieved from paying duty till he has sold them to a home or foreign
purchaser; the rights, powers, and liabilities, civil and criminal, of FACTORS have been
defined, and those of indorsees of bills of lading extended; while summary remedies
have been afforded in the case of bills of exchange and promissory-notes. The complex
and critical relations between debtor and CREDITOR have been several times adjusted
and readjusted, by revising and remodelling the administration of bankruptcy and
insolvency law; and provisions are made against secret bills of sale. While the arrest
of a debtor on mesne process has been abolished, except under special circumstances and
under the authority of a judge, new remedies are given against absconding debtors; and
debts due to a defendant can now be attached or taken in execution by a successful
plaintiff.
Our banking system, including the Bank of England and all public and private banks,
has been placed ou a new footing, with a view to securing the circulation and preventing
fluctuations ruinous to the country. JOINT-STOCK companies have formed subjects of
incessant legislation, affecting equally their formation, practical working, compulsory
dissolution, and winding up, and the rights and liabilities of shareholders among them
selves and between themselves and the public. The customs laws have been consoli
dated and remodelled, in conformity with fundamental changes in our commercial policy.
In short, a revolution has been effected in the fiscal system of the country, with a view
to insure simplicity, certainty, and safety, and the unfettered freedom of self-reliant
enterprise. Taxes have been imposed on income and PROPERTY, as the basis of the
great changes referred to, but have ever since been continued, and were heavily but
temporarily augmented on account of the late war; while a tax has also been imposed on
the succession to PROPERTY. The STAMP duties have been revised and placed upon a
new footing, and those on newspapers entirely repealed. Our postal system has been
remodelled, and postage, both domestic, colonial, and foreign, reduced to low and uni
form rates. The law of PATENTS and COPYRIGHTS has been improved and extended, and
valuable rights and privileges conferred in respect of literature, engravings, designs for
ornamenting manufactures, machines, and useful inventions, and certain colonial and
international rights established in respect of books, translations of them, prints, articles
of sculpture, and other works of art.
Acts have been passed for the important object of obtaining a complete geological
survey of the United Kingdom, under the direction of government; an admirable system
of REGISTRATION of births. DEATHS, and marriages has been established, under the
control of a registrar-general, whose periodical reports afford information to the country
of an authentic, important, and most interesting statistical character; and a census of the
population was recently taken, on a far more extensive and systematic plan than had
ever before been attempted in this country.
Some of the more important alterations in the substance of the law are to be found in
the act for enabling the persoual representatives of one whose life has been sacrificed by
the wrongful act, neglect, or default of another, though under circumstances amounting
in law to felony, to recover damages for the benefit of his family. Another is, that
effected in the law of libel, especially in newspapers and periodicals, by lord Campbell's
act, having for its object the better protection of private character, for the more effectu
ally securing the liberty of the press, and better preventing abuses in exercising it.
These objects are attained by means of this valuable act, which is calculated to restrain
censorious and malignant pens from publishing libellous matter, which, though true, it
may not be held to have been for the public benefit to publish, but lacerating private
feeling and blighting character only for the gratification of spite and malignity. Full
effect is given to a prompt and proper apology, or even offer of one, in the case of haste,
passion, or inadvertence; and a sum of money may be paid into court in compensation
for any injury acknowledged to have been committed. A third alteration is also of
importance, as abrogating a great rule of law, that freight is the mother of wages. The
right to his wages of a seaman who does his duty is now properly placed on the same
footing as that in respect of other service, and must be paid though the ship have earned
no freight, unless it can be proved against him that, in case of wreck or loss of the ship,
he did not exert himself to the utmost to save the ship, cargo, and stores.
Deodands, again, have been abolished, as unreasonable and inconvenient; contracts
by way of WAGERING or gaming are declared null and void, and irrecoverable in. courts
of either law or equity; and very stringent enactments are made against gaming and
betting houses.
Though the contemplation of so vast a series of legislative changes within so short a
period may almost overwhelm the student, he has yet to be introduced to others of possi
bly greater moment than any that have gone before: the noble and inestimable improve
ments effected in the administration of justice. Some improvements have been
effected in our ecclesiastical COURTS, which, moreover, it has long been sought, but
hitherto in vain, to place altogether on a satisfactory footing. The difficulties of doing
so have hitherto proved almost insuperable; but the legislature is at this moment engaged
upon the arduous undertaking. The court of admiralty has been reconstructed,
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invested with new powers, and now exercises with satisfaction to the country an
important jurisdiction; and improvements have been made in the judicial committee
OF THE PRIVY COUNCIL. It is, however, in the administration of civil and criminal
justice, alike in superior and inferior courts,—in those of law and equity,- that the
amending hand has left the deepest traces of its giant grasp. To recapitulate with only
reasonable fulness the improvements here effected would be to travel over a large space
of the foregoing work: nothing more, therefore, will be attempted than a sketch of some
of their leading features. The grand attained object has been, by stripping a question of
needless technicalities and fictions, to leave exposed to the judicial eye the substantial
MERITS, and that at as early a period in litigation as is consistent with deliberately
ascertaining the nature of the question; to diminish the expense of administering justice,
facilitate the review of questioned decisions, and obtain the substantial results of adjudi
cature promptly and effectively.
First, as to the superior courts of common law. The three great engines by
which they conduct their operations—pleading, practice, and evidence—have been, so to
speak, taken to pieces, thoroughly repaired, and set together again, with new capabilities
and modes of action. Pleadings are shrunk into a span; verbiage has, in its turn, given
way to the simplicity and terseness which it had originally supplanted; the record speaks
the language of plain good sense; a slip and stumble of either party is quickly recovered;
amendments may be made when and at every stage they appear necessary, on just and
reasonable terms; facts and law are quickly referred to their proper categories; and the
appropriate tribunals invested with new powers to dispose of them. The practice of the
courts is now at all times under the command of the judges, who have laid down an
entirely new code of rules, and have power from time to time to vary them as occasion
may require. The law of evidence has been entirely reconstructed; lips are opened
which ought never to have been closed, and which can at once place judges and juries in
possession of facts not otherwise accessible; new and great facilities are afforded for test
ing the credibility of witnesses and facilitating and simplifying documentary proof, and,
at the same time, for visiting with prompt and condign punishment those defiling a court
of justice by perjured evidence. Oaths are dispensed with whenever a witness will sol
emnly pledge his word that he entertains conscientious objections, on religious grounds,
to taking them; and powers are given for enforcing the attendance of witnesses out of the
jurisdiction of a particular court, if they be within the United Kingdom.
A question of fact may be referred to the decision of either judge or jury, as shall
appear most expedient; and those of fact or law are now easily and economically review
able by successive courts of appellate jurisdiction. Several pages, however, would be
required to indicate the substantial improvements effected in the administration of the
common law in the superior courts, even by two statutes, entitled the common-law
procedure acts of 1852 and 1854, by which, among other great changes, equitable matter
is rendered available by either party in a common-law court, which is also armed with
powers hitherto wielded by courts of equity only, by way of compelling specific perform
ance,—by injunction, discovery, and interrogatory. Inferior civil courts of record, exist
ing by ancient charter or act of parliament, and often possessing extensive jurisdiction,
have had their procedure improved and regulated by that of the superior courts, as far as
applicable, by either express enactments, or the incorporation, by an order of privy coun
cil, of the two common-law procedure acts of 1852 and 1854, or by powers conferred by
act of parliament on the recorder or judge to regulate practice and pleading, subject to
the approval of three judges of the superior courts.
Local courts have been established throughout England and Wales, absorbing a large
portion of the jurisdiction heretofore exercised by the superior courts only, who have
been, however, compensated, so to speak, by being allowed to encroach, as we have seen,
on the courts of equity.
Into courts of equity have been introduced also changes of number and magnitude
corresponding with those effected in the common-law courts, and having the same object,
—namely, to dispense with superfluous technicality, to shorten prolix pleadings, and sim
plify procedure in every way, so as to arrive as quickly and inexpensively as possible at
the true merits of a question and have it as promptly adjudicated upon. Two new courts
of primary and one of appellate jurisdiction have been erected; the judges are armed with
powers, like those of their brethren in the common-law courts, for regulating practice;
despatching business at chambers as well as in court, in lieu of the masters in chancery,
who have been abolished; taking evidence viva voce [Verbally]; deciding legal ques
tions, rendered necessary for the determination of equitable rights, without invoking the
assistance of a court of law; and being deprived of the power any longer of sending
cases for the opinion of the latter. This, however, is only a faint outline of the great
ameliorations which have recently been effected in our courts of equity, of which they
have so long stood in need, and which have given great satisfaction to the public.
In the administration of our criminal law may be seen the same bold hand of reform;
and salutary changes have been effected, in a spirit at once cautious, humane, and
enlightened, before which technical jargon and senseless prolixity have melted away,
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leaving the indictment to speak language so plain as to be intelligible at once to the
prisoner and the public, instead of misleading, harassing, and confusing all parties, and
tempting chicanery, with faciiities for defeating justice. Simple and brief as criminal
pleadings are now become, a judge is armed with every requisite power of amendment,
on rational principles, and consistently with full justice to the prisoner. Both judge and
jury are enabled, better than ever heretofore, to do substantial justice without discarding
proper and necessary forms. While the latter can, without prejudice to the prisoner,
adapt their verdict to the true merits of the case, which the evidence has shown referable
to a different class of offence from that charged in the indictment, so the former is
enabled to carry that specially-adapted verdict into complete effect, and, without unduly
enlarging his discretion, apportion punishments, within certain limits, to the quality of
the crime and the character and previous conduct of the prisoner. A new court of appeal
has been erected, exactly qualified to answer every object in the administration of crimi
nal justice, by keeping it consistent with the letter and spirit of the law, and affording
prompt redress in cases of miscarriage.
Magistrates have been recently invested with greatly-increased powers of SUMMARY
jurisdiction, over adult as well as juvenile criminals, to an extent not perhaps likely to
have been approved of by Blackstone, judging from his recorded sentiments, though
accompanied by provisions aimed at guarding from abuse so great a departure from the
precious institution of trial by jury.
Punishments have been often and anxiously considered by the legislature, with a view
to mitigating their severity without at the same time affording impunity to crime. This
has been done by men inspired by enlightened philanthropy, aiming patiently at the
true medium between justice and mercy, and actuated by the spirit breathing in the
grand and solemn language of one of our ancient statutes:—" The state of every king,
ruler, and governor of any realm, dominion, or commonalty standeth and consisteth
more assured by the love and favor of the subject toward their sovereign ruler and
governor than in the dread and fear of laws, made with rigorous pains and extreme pun
ishment for not obeying of their sovereign ruler and governor: and laws also made for
the preservation of the common weal, without extreme punishment or great penalty, are
more often for the most part obeyed and kept than laws and statutes made with great and
extreme punishments, and, in special, such laws and statutes so made, whereby not only
the ignorant and rude unlearned people, but also learned and expert people, minding
honestly, are often and many times trapped and snared—yea, many times—for words
only, without either fact or deed done or perpetrated." r Mary. stat. I, c. I.
Capital punishments have accordingly been expressly abolished in a great number of
heinous cases, such as forgery, rape, and certain crimes, foul ahd revolting, but retained
in others deemed of a more dangerous public tendency, and principally of a murderous
character and with such intent committed, as in cases of stabbing, cutting, wounding,
poisoning, doing violent injury dangerous to life. Even in these cases, however, the
sentence of death is not always carried into effect; while offences of kindred enormity,
as by the use of explosive substances, corrosive fluids, chloroform, laudanum, or other
stupefying materials, for felonious purposes, and attempting to shoot, drown, or suffo
cate, are punishable by transportation for life or for a long series of years, or period of
imprisonment.
As already indicated, however, one of the noblest characteristics of the age is its
endeavoring to prevent the commission of crime—to reform and restore an offender
rather than harden and destroy him. And let us close this surprising summary of the
legislation of the last twenty years by saying that the feature of it last brought under
the reader's eye would have lit up with delight that of a Blackstone and a Coke; the
latter of whom, after writing on this subject in moving terms, thus solemnly closes his
Institute of Criminal Law: — " The consideration of this preventing1, justice were worthy
of the wisdom of a parliament, and, in the meantime, expert and wise men to make
preparation for the same, as the text saith, ut benedicat eis Dominus [May God bless
them]. Blessed shall he be that layeth the first stone of this building: more blessed that
proceeds in it: most of all that finisheth it, to the glory of God and the honor of our king
and nation." The anxieties of the late war did not prevent the nation from addressing
itself to this holy enterprise; and the return of peace beholds it more intent upon that
enterprise than ever.—Warren.
Many and various are the subjects upon which there has been salutary legislation in
England during the last half century, some of which are: The removal of Jewish disa
bility; representation of the people of England, Ireland and Scotland; parliamentary
elections; amendments to the laws of evidence; naturalization; bankruptcy; the ballot;
the judicature of the realm; oaths, etc.
Religious liberty is greater there to-day than ever before. By 24 and 25 Vict, the body
of the criminal law has been methodized and revised; its punishments have been moder
ated, and extradition treaties prevent other nations from being asylums for criminals.
Tithes no longer exist and rent charge prevails instead. The post-office is a great source
of revenue to the government, the net income for the year ending March 31, 1889, being
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346,087. Imprisonment for debt is abolished. Great reforms have been effected in
prisons and asylums. The policy of allowing autonomy to all colonial possessions who
are (it to govern themselves prevails, and no subjects can be found who are more loyal
than the British.
The growth of the law with respect to railroads, electricity, and all machinery which
has been invented of recent years, affords new doctrines and many of them. Since but
little can be said in a cursory review of so many important things, a few subjects will be
touched upon, viz.: The cabinet, the franchise, and the court, including a few remarks
on the subject of pleading.
The cabinet is to us a definite body, unknown to the law, but known well enough in
fact: it consists of a group of persons who are collectively responsible for the policy and
government of the country; it is not the executive, but it controls and guides the exec
utive and it contains the chiefs of the executive departments; these persons work under
a chief whom we call prime minister, and he is the most important member of that
political party which for the time is in a majority in the country and the house of com
mons. The disuse of the royal presence at the meetings of the cabinet dates from the
accession of George I., and the absence of the king led to a complete alteration in the
character of the meeting. It ceased to be in any formal sense a meeting of council: it
became a meeting of leaders of the party in power. It ceased to have any known legal
position and became what it now is, a meeting of gentlemen of common political interests,
who find it convenient to discuss together the affairs of state. It is no longer the queen
but the prime minister, a person as unknown to the law as is the cabinet, who convenes
and presides over this assemblage of ministers. The ministers are jointly responsible:
they stand or fall as a body. If the crown should disapprove of the conduct of a partic
ular department, it cannot now, as it could and frequently did during the last century,
dismiss the individual minister of whose conduct it disapproves, without at once losing
the services of all the rest. It is to the majority of the house of commons, and not to the
will of the crown, that they look as the real source of power. The dismissal of one is an
attack upon the policy which all represent. As a committee of both houses, it in the
name of the crown proposes legislation. An adverse vote in the house of commons obliges
the cabinet to resign their executive offices in a body. In this event two courses are open
to the sovereign: either parliament can be dissolved and a new election ordered, or the
leader of the opposing party may be called to form a new cabinet or ministry, composed
of persons of his own party; which course is adopted and defined not by the will of the sove
reign, but by the advice of the retiring prime minister. Thus the legislature may be said
to select the executive, and the executive so selected holds office at the pleasure of the legis
lature; but during their tenure of office, the heads of the executive branches of the govern
ment frame and propose all legislative action, and a failure to ratify their propositions
causes the resignation of their executive offices. A more complete amalgamation of
legislative and executive functions can hardly be conceived. There is a marked tendency
in the cabinets to grow. Mr. Gladstone's cabinet in 1880 had reached the number of
sixteen by 1885. Lord Salisbury's cabinet of the same year was of the same number.
Mr. Gladstone's cabinet of 1886 consisted of fourteen members and the present cabinet
has grown to eighteen —the largest since the first twenty years of George III., when the
existence of a nominal as well as an efficient cabinet makes it hard to state the exact
number.
The house of lords is composed of the whole peerage of England and of certain repre
sentatives of the peerages of Scotland and Ireland, but many members of these latter
have also English titles which give them seats in the house. The present house of com
mons consists of 670 members: 465 for England, 30 for Wales, 72 for Scotland, and 103
for Ireland. The effect of recent legislation on the franchise is that property constitutes
a qualification in counties only, and in England in towns which are counties. As it is
wholly untouched (except in the faggot votes) by act of 1884, the rules respecting it have
to be sought in various statutes ranging from 1429 to 1884. Occupation is now required
to be of lauds and tenements of a uniform value in towns and counties throughout the
United Kingdom, but the conditions of the qualification have to be sought in the previous
acts which deal with the representation of the people; they differ in towns and counties,
and the test of value is different in each of the three kingdoms. Residence, as a house
holder or lodger, is now a uniform qualification in counties and boroughs throughout the
United Kingdom; the difficulties respecting these franchises consist in the ascertainment
of the law respecting rating on which the household franchise depends, and in the dis
tinction of a householder from a lodger.
"The Supreme Court of Judicature Act of 1873 and 1875" has effected a complete
reorganization of the English courts. The act declares that the high court of chancery,
the court of queen's bench, the court of common pleas at Westminster, the courts of
exchequer, of admiralty, of probate, of divorce and matrimonial causes shall be consoli
dated together and shall constitute one supreme court of judicature.
This supreme court is divided into two permanent divisions, viz.: " Her Majesty's High
Court of Justice " and " Her Majesty's Court of Appeal." For convenience and for busi
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ness of a special character, the former is subdivided into three parts: I. Chancery; 2.
Queen's bench, (embracing the common pleas and exchequer;) 3. Probate, divorce, and
admiralty. The court of appeal, while not subdivided, usually sits in two divisions of
three judges each. The jurisdiction of the high court of justice corresponds in its
several divisions to the jurisdiction anciently possessed by each. The judges in any
division may sit in any other; and any of the relief which might be given by any of the
courts constituting the several divisions may now be given by any other division or by
any judge of any division. Where rules of equity, common law, or admiralty conflict,
the act states which rule shall prevail; and in cases not otherwise provided for, enacts
that when law and equity conflict, equity shall prevail. The high court of justice exer
cises chiefly original jurisdiction; the court of appeal only appellate. The house of
lords is retained as the highest court of appeals.
As to the number of judges in each division, the chancery consists of the lord chan
cellor, president, and five justices; the queen's bench division, of the lord chief-justice
and fourteen associate justices; the probate, divorce, and admiralty, of two judges, the
president and one other. The courts of England at the present time are: The house of
lords, lords of appeal in ordinary, court of appeals, high court of justice, (chancery divicourt of justice, (probate,
divorce, and admiralty division, J court of arches, bankruptcy court, and commissioners in
lunacy.
The judicature act introduced a uniform system of pleading in the high court of
justice. The practice is now regulated by the rules of the supreme court. These rules
were formulated in 1883. By Ord. xix. r. 4, ' 'Every pleading shall contain, and contain
only, a statement in a summary form of the material facts on which the party pleading
relies for his claim or defence, as the case may be, but not the evidence by which they
are to be proved, and shall, when necessary, be divided into paragraphs numbered con
secutively. Dates, sums and numbers shall be expressed in figures and not in words.
Signature of counsel shall not be necessary; but where pleadings have been settled by
counsel or a special pleader, they shall be signed by him, and if not so settled, they shall
be signed, by the solicitor or by the party, if he sues or defends in person." The term
" pleading " in the judicature acts includes a petition or summons. 36 & 37 Vict. c. 66,
? 100. From 1875 to 1883 the plaintiff had in almost every case to deliver a statement of
claim. But now no statement of claim is delivered where the action is commenced by a
specially endorsed writ, or where the writ is not specially endorsed unless the deiendant
gives notice in writing that he requires a statement of claim to be delivered. The defend
ant presents his case in a statement ofdefence and may also set off or set up by way of
counter-claim any right or claim against the plaintiff. To a statement of defence or
counter-claim the plaintiff delivers a reply. No pleading other than a joinder of issue
can be pleaded after reply except by leave of the court or judge. Both the parties and
the court or judge have large powers of amending the pleadings. Issues are in certain
cases settled by the court or judge. Demurrers are abolished and a party is now entitled
to raise by his pleading any point of law. Forms of pleadings are given in Appendices
C, D, and E to the rules of 1883. To courts other than the high court of justice the
judicature acts do not apply. In the mayor's court of London, the common law plead
ing as it existed prior to 1X73, is still in use, and the pleading in English criminal law
has been less affected by legislation than the pleading in actions. The pleading is more
formal, and oral pleading is still retained.
In proposing to add an American note on the subject of the progress of the law since
the publication of the Commentaries of Sir William Blackstone, Judge Sharswood said:
It ought to be premised that it cannot, of course, enter into the details of the legislation
of thirty-two different states. The most which can be done is to notice briefly some few
leading instances of important alteration or amendment which occur in the jurispru
dence of the United States. In all these states, except Louisiana, the common law is
the foundation; and though the superstructure has been various, yet there are points of
general agreement which may be safely assumed as indicative of the character and
extent of American progress.
The first, and by far the most important in its bearing upon security of person and
property, and that steady social and political progress which is the never-failing accom
paniment of such security, is the introduction of written constitutions of government,
not only describing the organization of the various departments and defining their
several limits, but declaring in the most authoritative manner those individual rights
which are not delegated to the government in any of its departments, but reserved as
inviolate forever. Essentially connected with the principle of constitutional law—as lex
legum—without which indeed it would be an empty name, is the recognized power of the
judiciary department not only to construe the constitution, but to pronounce an act of
the legislature, contrary to their construction, to be absolutely null and void, and to
refuse to carry it into effect. Under this principle especially has an efficient sanction
been added to those important restrictions upon legislative power, that no law shall be
passed in violation of private contracts, that private property shall not be taken for
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public use without compensation, and that no man shall be deprived of life, liberty, or
property without due process of law. Nor should we forget, while touching upon this
subject, to notice that all our constitutions contain provisions for their own amendment.
Thus peaceably, without those convulsions and revolutions which mark the history of
other countries, the most important changes may be made in the very framework of
society. Most of the old constitutions originally established at or soon after the Revo
lution have undergone revision in conventions of the people called by lawful authority,
whose work has been submitted to the decision of the people at the polls. How sublime
a spectacle it is to behold a great nation—and each of our states may be well so termed
in its extent of territories and its prospective if not present population—engaged peace
ably and calmly in considering, and determining by the light of reason and experience,
those deeply-interesting and exciting questions which in other countries and in ages not
far remote were settled on the battle-field, or in the more terrific scenes of domestic
revolution! Let it be observed, also, that as often as these revisions have taken place
they have resulted in changes tending to limit still more the power of government, and
of course to guard still more individual rights. While suffrage has been everywhere
more and more extended—the will of the majority brought more and more nearly to
act upon the representatives to whom its expression in law is delegated—yet this exten
sion has been accompanied with wise restrictions upon legislative power in the creation
of public debt, the erection of corporations, and the investment of peculiar privileges in
favored classes. Orders of nobility never, in fact, existed in the American colonies.
These favors were not extended to the colonists: the demand at home was equal to
the supply. It was for this reason, fortunate for the colonists, that they were not repre
sented in parliament. They would not then have been spared that infliction. Had an
order of American nobility, however, existed at the Revolution in any of the states, who
can doubt that it would have soon yielded up all its claims to honor, pre-eminence or
privilege ? It would be curious to trace the history of freehold qualification for office and
the elective franchise. Gradually, indeed, yet surely, one trace after another, has dis
appeared of the idea that a man must have an interest in the soil to give him such an
interest in good government as to render him a safe depositary of any share of its power.
Provision by law for the education of the children of all classes, alike rich and poor,
who choose to avail themselves of it, is another feature of the progress which has been
made in this country. The fact simply is recorded, without pausing to examine its
bearing upon the great questions of morals and economy with which it is connected.
Church establishments, which in the beginning seemed disposed to show themselves,
have now no place in our system. One of the cardinal maxims of American funda
mental law is that religion, to be pleasing to the Being whose will is its supreme law,
must be perfectly voluntary, —uninfluenced by any mere worldly consideration: all men
have an inherent and indefeasible right to unlimited freedom of conscience and religious
worship. The wisdom of free systems is nowhere more strikingly illustrated than by
the results in this case. It is found that the great bulk of the clergy are better paid,
more respected and more worthy of respect, enjoying more the confidence of their flocks
and better entitled to it; and, what is more remarkable, the amount of effort and contri
bution for religious objects is greatly increased where they are the free-will offerings of
cheerful givers. When we pass from what may be termed public to the domain of private
law, that which meets us at the first glance is the early and universal abolition of primo
genitures, and the equal division of lands as well as personal estate among all the chil
dren, or, in default of children, of the next of kin. Though one of the foremost, it is
doubtless one of the most important steps in the progress of society. In Pennsylvania
and some other of the stales, the eldest son had at first a double share. But perfect
equality was soon everywhere the rule. While the right of discrimination may be safely
left to the justice and affection of the parent, the policy of equal distribution established
by law in cases of intestacy breaks the influence of family pride and arrays the moral
force of the whole community in favor of natural justice. It is the only just and safe
agrarian law. It gives an imoetus to public as well as private enterprise and prosperity,
by the constantly-recurring division of property. It operates gradually and quietly by
the prevention of overgrown estates withdrawn from productive uses, which the course
of a few generations, under the operation of the rule of partible descents, never fails to
reduce to a common level. Now and then some proprietor, anxious to perpetuate his
property and name after his decease, may tie up his estate by a strict settlement; but,
by the wise rule of law against perpetuities, the second generation will have power to
loose its bands and set it free again. Indeed, in many of the states, entails have been
abolished, and everywhere the legislatures are easily moved to unfetter estates which
have been placed in trust, whenever they can constitutionally exercise that power. The
interest of the many is in the unrestrained commerce of landed as well as movable pro
perty, —in the subjection of both alike to the just demands of creditors. In the earliest
period of our colonial jurisprudence, lands were made chattels for the payment of debts.
Instead of recognizing fancied distinctions between different classes of debts, the estate
of a decedent found to be insolvent is generally distributed among all his creditors pro
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rata, [Ratably,] with the exception of a reasonable and humane preference given to
funeral-expenses, medical attendance, and servants' wages. With this class of legal
reforms is connected the universal establishment of public registries for deeds, mort
gages, judgments, etc.;- and thus the purchaser or mortgagee is liable to no risk of having
his title defeated by some secret conveyance or encumbrance. In many of the states
provisions have been made in favor of certain classes founded upon the notion that
they have some superior claims upon the protection of the law. 'lhe priority given to
funeral-expenses, medical attendance, and servants' wages was evidently meant not for
the benefit of the undertaker, physician, and domestic, but that in that last great trial
of our nature the dying man might easily find the credit to procure him necessary com
fort and attention. But in the class of cases to which allusion is now made, no ulterior
policy of this character is to be discerned. Yet such is their general adoption by different
legislatures that some foundation of policy or justice must exist in their behalf Such
are laws giving mechanics liens upon buildings erected by them prior to all other liens
originating subsequently to the commencement of the erection. Such are laws exempting
a certain amount in value, or certain kinds of property, as household goods, from seizure
in execution or distress for rent. Such are the laws everywhere abolishing imprisonment
for small debts, and in many states advancing a step further, to the entire abolition of
such imprisonment in all cases, except where upon examination and hearing the debtor
is found to have fraudulently contracted the debt, or to have fraudulently concealed or
removed his property.
There is another subject upon which the hand of innovation has been laid of late
years; whether it should be styled reform may well be doubted. Laws have been passed
in many states having in view the protection of the property of married women, and
constituting them in some respects, at least as far as such property is concerned, inde
pendent of the power and control of their husbands. Instances of great hardship were
often found to arise where an unwise or profligate husband has squandered the estate
belonging to the wife; but whether such occasional inconveniences ought not rather to
be borne, than an alteration attempted affecting so fundamentally the most intimate
relation of society, has been questioned by some of our wisest and best men. Time will
decide, as the tendency of our legislation is at present all in that direction. In most of
the states, the causes which in England only constitute grounds of divorce a mensa et
thoto [From bed and board], and some not even amounting to that, have been constituted
legal reasons for a total separation of the parties a vinculo matrimonii [From the bonds
of matrimony], of course carrying with it the power in either party to contract a new
marriage. Still greater evils have been found to result from the facility with which legis
lative divorces are granted, sometimes for no cause at all but the dissatisfaction of one
or both the parties. It has even been attempted in some constitutions to restrict the
power of the legislature on this subject; but from past experience we may conclude that
nothing but absolute prohibition will ever be found effectual.
In general, special pleading has not found favor with the profession in the United
States. The education of lawyers has not in general been such as to qualify them for
it. Nowhere has it been found profitable to institute a separate branch of the profession
devoting themselves, as in England, to this subject. Our bills of costs in general are
light, and would not compensate for the labor and time which would be required.
Cases are mostly tried on the general issue; and where any special defence to a sealed
instrument is intended to be set up, or any defalcation relied upon, a notice of the
matter before trial is in general required. In many of the states the process and prac
tice in the courts have been much simplified, with a view to a speedy judgment in causes
really without defence, and to a speedy trial in other cases. As far as evidence is con
cerned, we may be considered as behind our mother-country. In all but two or three
states the old rules excluding the parties and interested or infamous persons from being
heard as witnesses still exist in all their vigor. In general, chancery powers are con
ferred on the common-law courts proceeding by bill and answer on an equity side,
instead of a separate court of equity. In two or three states from an early period the
courts exercised the powers and applied the principles of equity only through the
medium of common-law forms, considering that as done whicn a chancellor would
decree to be done, and enforcing the specific execution of contracts through conditional
verdicts of juries.
When we turn to the consideration of crimes and their punishment, then it must be
acknowledged that we have always been far in advance of English jurisprudence. Our
ancestors, in the earliest periods of colonization, adopted the wise and humane principle
of Montesquieu, that certainty was to be preferred to severity. The death-penalty was
abolished generally in all cases except murder,—and in that, in some states, confined
only to what is termed murder in the first degree, or, in other words, where the intent
was itself murderous. Great attention has been paid to penitentiaries and prisondiscipline. In some places the plan has been adopted of solitary confinement at hard
labor, and in others that of associated labor during the day and separate confinement at
night.
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Thus in this necessarily brief sketch it will be seen that in the United States there has
been a constant effort to improve the framework and details of our laws. The history
of the course of legislation is the best eulogy which could be composed upon republican
institutions. Liberal principles in government and legislation do not tend to subvert
the edifice of public and private security, but to strengthen its foundations and bind its
parts more firmly together by removing gradually and successively every useless and
injurious appendage. There is no danger, but the highest safety, that men should
understand their right to be well and cheaply governed. The more general intelligence
is diffused among a community, the more will they prize the blessing of living in a
country of just and equal laws impartially administered. —Sharswood.
There are in the United States two systems of laws, viz. , the federal and state laws. These
lave force in different spheres and are co-ordinate, but in case ofa conflict of laws the fed
eral constitution, which is the supreme law of the laud everywhere, and the statutes duly
made by congress under it, are preferred to all state constitutions and statutes; and if any
conflict arise lietween them, the latter must give way. The same phenomenon occurs as in
the case ofan inconsistency between the constitution and a congressional statute. Where it
is shown that a state constitution or a statute iufringes either the federal constitution or a
federal (i.e.,congressional! statute, the state constitution or statute must be declared invalid.
And this declaration must, of course, proceed from the courts, nor solely from the federal
courts; because when a state court decides against its own statutes or constitution in favor
of a federal law, its decision is final. It will be observed that in all this there is no con
flict between the law courts and any legislative body. The conflict is between the different
kinds of laws. The duty of the judges is confined to the laws cited to them, which are
of four different degrees of authority. These are: (i) the federal constitution; (2) federal
statutes; (3) state constitutions; (4) state statutes. Of these, the federal constitution
prevails against all other laws. Federal statutes, if made in pursuance of and conform
ably to the constitution, against state constitutions and state statutes; if in excess of the
powers granted by the constitution, they are to that extent void. A state constitution
yields to the federal constitution and to federal statutes, but prevails against the statutes
of a state. The American law court does not itself enter on any conflict with the legis
lature. It merely secures to each kind of law its due authority. All the court does is to
declare that a conflict exists between two laws of different degrees of authority. The
court decides nothing but the case before it; and any one may, if he thinks the court is
wrong, bring uo a fresh case, raising ag: in the question whether the law is valid.
In the United States the possible diversity of laws is immense. Subject to a few prohi
bitions contained in the constitution, each state can make whatever law it pleases with
regard to family relations, inheritance, contracts, torts, crimes, etc. But the actual diversity
is not great, for all the states, save Louisiana, have taken the English common and stat
ute law of 1776 as their point of departure, and have adhered to its main principles. A
more complete uniformity as regards marriage and divorce might be desirable. Several
of the states have attempted bold experiments in divorce laws, but more trouble arises
from frauds practiced on the laws than from divergent provisions in the laws themselves.
On the whole, far less inconvenience than could have been expected seems to be caused
by the varying laws of different states, partly because commercial law is the department
in which the diversity is smallest, partly because American practitioners and judges have
become expert in applying the rules for determining which law, where those of different
states are in question, ought to be deemed to govern a given case. However, eight states
have very recently taken steps to reduce this diversity by appointing commissioners,
instructed to meet and confer as to the best means of securing uniform state legislation
on some important subjects.
In studying the elaborate devices with which the federal system of the United States
has been equipped, one fancies that with so many authorities and bodies whose functions
are intricately interlaced, and some of which may collide with others, there must be a
great risk of deadlocks and insurmountable conflicts of laws, not to speak of an expense
much exceeding that which is incident to a simple centralized government. In the
United States, however, smoothness of working is secured by elaboration of device; com
plex as the mechanism of the government may appear, the citizens have grown so familiar
with it, that its action is smooth and easy, attended with less trouble, and certainly with
less suspicion on the part of the people than would belong to a scheme which vested all
powers in one administration and one legislature. The expense is admitted, but is con
sidered no grave defect when compared with the waste which arises from untrustworthy
officials and legislators whose depredations would, it is thought, be greater were their
sphere of action wider and the checks upon them fewer.
The federal judiciary consists of the supreme court of the United States, circuit courts
of the United States, court of claims, court of private land cfaiius. court of appeals of the
District of Columbia, the supreme court of the District of Columbia, and the district
courts.
The union now (1897) consists of forty-five states, five territories and the District of
Columbia. The government of the District of Columbia is vested by act of congress in
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three commissioners, two of whom are appointed by the president from citizens of the
district having had three years' residence therein immediately preceding that appoint
ment, and confirmed by the senate. The other commissioner is detailed by the president
of the United States from the corps of engineers of the United States army, and must have
lineal rank senior to captain, or be a captain who has served at least fifteen years in the
corps of engineers of the army. The commissioners appoint the subordinate official
service of the government. Washington had a municipal form of government from 1802
to 1871, when congress provided a territorial form of government for the entire District
of Columbia, with a governor and other executive officers, a house of delegates and a
delegate in congress elected by the people, and a council appointed by the President of
the United States. This form of government was not a success and was abolished June
20, 1874, and a temporary government by three commissioners substituted. The tem
porary government by commissioners was so satisfactory that the present form of govern
ment by three commissioners was incorporated by act of June II, 1878 Congress makes
all laws for the district, but has entrusted to the commissioners authority to make police
regulations, building regulations and other regulations of municipal nature.
Previous to the adoption of the constitution, a government had been adopted for the
territory northwest of the Ohio. The ordinance was made on July 13, 1787. It provided
for a governor of the territory, to be appointed by congress for the term of three years;
the appointing power has been transferred from congress to the president, where it now
remains. Provision was also made for a secretary, to be appointed for four years, and
three judges, to hold office during good behavior. The judges acted as the legislature
until the inhabitants numbered five thousand, when the people elected representatives to
sit in a general assembly. The governor appointed magistrates and other civil officers.
The general assembly consisted of the representatives, who constituted one house, and a
council of five members chosen by congress from ten names nominated to it by the repre
sentatives. Congress generally lias provided for a territorial legislature chosen exclu
sively by the people, but congress may disallow any territorial legislation and legislate
directly for itself. When a territory has a population of sixty thousand, the regular
method of obtaining admission is for congress to pass an "enabling act," as it is called,
which empowers the people of the territory who are duly qualified voters to elect repre
sentatives to a convention, for the purpose of forming a constitution and to vote upon the
adoption of such instrument as the convention shall form.
The house of representatives, July 28, 1894, passed a bill admitting the territory of
New Mexico into the union as a state, but the senate took no action in the matter. The
house of representatives, December 15, 1893, passed a bill admitting Arizona. In the
senate the bill was referred to the committee on territories, and no further action was
taken. The Indian Territory has as yet no organized territorial government. As to the
power of the federal government to form a new state within the limits of an existing
state, see the cases of Virginia v. West Virginia, 11 Wall. 39; and Kanawha Coal Co.
v. Kanawha Coal Co., etc., 7 Blatch. 391.
Many new doctrines have grown into the law of late years, in relation to electricity,
navigation, and recent governmental provisions; but there are no subjects of more general
interest than the married woman's statutory estate, the fellow-servant's liability, and the
income tax.
The separate legal estate of married women is a subject which has been created by
statute in the last few years, and much difficulty has been occasioned in construing the
statutes in different states on the subject of what constitutes a woman's statutory
separate property; as to that which she owned at the time of marriage and also that
which was acquired after marriage, in most of the states it is provided that the wife's
earnings shall be her separate property, free from liability for the debts of her husband.
Other questions arise frequently as to the increase or profits of the separate estate;
property purchased with the wife's money, property acquired by gift, conveyance,
exchange, or by will or succession, that held in trust by the husband for the wife, insur
ance policies for the wife's benefit, choses in action, damages for a tort, and property
brought from abroad. Further questions arise as to her power to transfer her separate
legal estate, by contract generally, by promissory notes, mortgage, and by the agency of
her husband; also the subjects of suits by and against married women, the rights and
liabilities of the husband, the effect of separate property acts on the husband's curtesy;
and finally, as to wills of the wife's separate property. The whole subject of the
married woman's separate legal estate has been developed in all of the states of the Ameri
can union within the last forty years.
Another doctrine which has grown in American and English law since 1857 is what is
known as " The master's liability," involving the doctrine of "contributory negligence,"
the principle having been first laid down in South Carolina in 1841, by Evans, J., made
famous by Judge Story a few years later; it was recognized in England in 1850; in Scot
land in 1858; and now the principle is recognized to be that the contract of employes is
a joint undertaking where each one stipulates for the performance of his several part.
They are not liable to the principal for the conduct of each other, nor is the principal
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liable to one for the conduct of another; and as a general rule, when there is no fault in
the principal, he is liable only for wages to his servants.
Common carriers are allowed in some of the states of the union to limit their liability
as insurers, and in a few of the states they have been allowed to do this even against
their own negligence; but this is not the general rule; and in other states they cannot
evade their common law liability for the actual value of the goods.
Probably no decision of the courts has been of greater importance than that rendered
in the income tax cases which came before the supreme court of the United States during
the October term, 1894. The decision is that the tax imposed by sections 27 to 37, inclu
sive, of the act of 1894, so far as it falls 011 the income of real estate and of personal
property, being a direct tax within the meaning of the constitution, and therefore uncon
stitutional and void, because not apportioned according to representation, all those
sections, constituting one entire scheme of taxation, are necessarily invalid.
Great changes have taken place of late years in the privileges of witnesses, and interest
in a cause no longer debars one from testifying in a court of justice.
The practice of the law is continually changing and being simplified; a majority of the
states now have codes of procedure, and the old forms have been simplified so that
lawyers give more attention to the merits of the cause than to the forms provided by law.
Equitable and legal remedies are administered by the same courts under forms much
more simple than formerly, and the courts allow amendments to pleadings when they are
for the advancement of justice.
The decisions showing development in the many and various branches of the law have
been carefully sought out and placed upon the appropriate pages.
That these researches may be of some assistance to the reader, is the sincere hope of
the author.
THE END OF THE FOURTH BOOK.
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Sect. i. Record of an Indictment and Conviction of Murder,
at the Assizes.
Warwickshire, 1 Be IT remembered, that at the general session of the session of oyer
to wit
j lord the king of oyer and terminer holden at Warwick in and terminer.
and for the said county of Warwick, on Friday, the twelfth day of March,
in the second year of the reign of the lord George the Third, now king of
Great Britain, before Sir Michael Foster, knight, one of the justices of the
said lord the king assigned to hold pleas before the king himself, Sir Edward
Clive, knight, one of the justices of" the said lord the king, of his court of
Common Bench, and others their fellows, justices of the said lord the king,
assigned by letters-patent of the said lord the king, under his great seal of Commission of
Great Britain, made to them the aforesaid justices and others, and any two
or more of them, (whereof one of them the said Sir Michael Foster and Sir
Edward Clive, the said lord the king would have to be one,) to inquire (by
the oath of good and lawful men of the county aforesaid, by whom the truth
of the matter might be the better known, and by other ways, methods, and
means, whereby they could or might the better know, as well within liber
ties as without) more fully the truth of all treasons, misprisions of treasons,
insurrections, rebellions, counterfeitings, clippings, washings, false coinings,
and other falsities of the moneys of Great Britain, and of other kingdoms or
dominions whatsoever; and of all murders, felonies, manslaughters, killings,
burglaries, rapes of women, unlawful meetings and conventicles, unlawful
uttering of words, unlawful assemblies, misprisions, confederacies, false alle
gations, trespasses, riots, routs, retentions, escapes, contempts, falsities,
negligences, concealments, maintenances, oppressions, champerties, deceits,
and all other misdeeds, offences, and injuries whatsoever, and also the ac
cessaries of the same, within the county aforesaid, as well within liberties as
without, by whomsoever and howsoever done, had, perpetrated, and com
mitted, and by whom, to whom, when, how, and in what manner; and of all
other articles and circumstances in the said letters-patent of the said lord
the king specified; the premises and every or any of them howsoever con
cerning; and for this time to hear and determine the said treasons and oyer and br
other the premises, according to the law and custom of the realm of Eng-minCT''
land; and also keepers of the peace and justices of the said lord the king, and of the
assigned to hear and determine divers felonies, trespasses, and other inisde- peace,
meanors committed within the county aforesaid, by the oath of Sir James
Thomson, baronet, Chirles Roper, Henry Dawes, Peter Wilson, Samuel Grand jury.
Rogers, John Dawson, James Phillips, John Mayo, Richard Savage, Will
iam Bell, James Morris, Laurence Hall, and Charles Carter, esquires, good
and lawful men of the county aforesaid, then and there impanelled, sworn,
and charged t<i inquire for the said lord the king and for the body of the
said county, it is presented: That Peter Hunt, late of trie parish of Light- Indictment
home, in the said county, gentleman, not having the fear of God before his
eyes, but being moved and seduced by the instigation of the devil, on the
fifth day of March in the said second year of the reign of the said lord the
king, at the parish of Lighthorne aforesaid, with force and arms, in and
upon one Samuel Collins, in the peare of God and of the said lord the king
then and there being, feloniously, wilfully, and of his malice aforethought,
did make an assault; and that the said Peter Hunt, with a certain drawn
sword, made of iron and steel, of the value of five shillings, which he the
said Peter Hunt in his right hand then and there had and held, him the
said Samuel Collins, in and upon the left side of the belly of him the said
Samuel Collins then and there feloniously, wilfully, and of his malice afore
thought, did strike, thrust, stab, and penetrate; giving unto the said Samuel
Collins, then and there, with the sword drawn as aforesaid, in and upon the
left side of the belly of him the said Samuel Collins, one mortal wound, of
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the breadth of one inch and the depth of nine- inches; of which said mortal
■wound he the said Samuel Collins, at the parish of Lighthorne aforesaid, in
the said county of Warwick, from the said fifth- day of March in the year
aforesaid, until the seventh day of the same month in the same year, did
languish, and languishing did live; on which said seventh day of March in
the year aforesaid, the said Samuel Collins, at the parish of Lighthorne
aforesaid, in the county aforesaid, of the said mortal wound did die: and so
the jurors aforesaid, upon their oath aforesaid, do say that the said Peter
Hunt him the said Samuel Collins, in manner and form aforesaid, felo
niously, wilfully, and of his malice aforethought, did kill and murder,
against the peace of the said lord the now king, his crown, and dignity.
Capias.
Whereupon the sheriff of the county aforesaid is commanded that he omit
not for any liberty in his bailiwick, but that he take the said Peter Hunt,
if he may be found in his bailiwick, and him safely keep, to answer to the
Session of gaol- felony and murder whereof he stands indicted. Which said indictment
delivery.
tne ggjj justices of the lord the king above named, afterwards, to wit, at the
delivery of the gaol of the said lord the king, holden at Warwick in and for
the county aforesaid, on Friday, the sixth day of August, in tlie said second
year of the reign of the said lord the king, before the right honorable
William lord Mansfield, chief justice of the said lord the king, assigned to
hold pleas before the king himself. Sir Sidney Stafford Smythe, knight, one
of the barons of the exchequer of the said lord the king, and others their
fellows, justices of the said lord the king, assigned to deliver his said gaol
of the county aforesaid of the prisoners therein being, by their proper bands
do deliver here in court of record in form of the law to be determined. And
Arraignment, afterwards, to wit, at the same delivery of the gaol of the said lord the
kitig of his county aforesaid, on the said Friday, the sixth day of August, in
the said second year of the reign of the said lord the king, before the said
justices of the lord the king last above named and others their fellows
aforesaid, here cometh the said Peter Hunt, under the custody of William
Browne, esquire, sheriff of the county aforesaid, (in whose custody in the
gaol of the county aforesaid, for the cause aforesaid, he had been before
committed,) being brought to the bar here in his proper person by the said
sheriff, to whom he is here also committed. And forthwith being demanded
concerning the premises in the said indictment above specified and charged
Plea: not
upon him, how he will acquit himself thereof, he saith that he is not guilty
Issue*''
thereof; and thereof for good and evil he puts himself upon the country.
And John Blencowe, esquire, clerk of the assizes for the county aforesaid,
who prosecutes for the said lord the king in this behalf, doth the like.
Venire.
Therefore let a jury thereupon here immediately come before the said
justices of the lord the king last above mentioned, and others thejr fellows
aforesaid, of free and lawful men of the neighborhood of the said parish of
Lighthorne, in the county of Warwick aforesaid, by whom the truth of the
matter may be better known, and who are not of kin to the said Peter
Hunt, to recognize upon their oath whether the said Peter Hunt be guilty
of the felony and murder in the indictment aforesaid above specified, or
not guilty: because as well the said John Blencowe, who prosecutes for the
said lord the king in this behalf, as the said Peter Hunt, have put them
selves upon the same jury. And the jurors of the said jury by the said
sheriff for this purpose impanelled and returned, to wit, David Williams,
John Smith, Thomas Home, Charles Nokes, Richard May, Walter Duke,
Matthew Lion, James White, William Bates, Oliver Green, Bartholomew
Nash, and Henry Long, being called, come; who„being elected, tried, and
sworn to speak the truth of and concerning the premises, upon their oath
Verdict: guilty say, That the said Peter Hunt is guilty of the felony and murder aforesaid,
of murder.
on him above charged in the form aforesaid, as by the indictment aforesaid
is above supposed against him; and that the said Peter Hunt at the time
of committing the said felony and murder, or at any time since to this time,
had not nor hath any goods or chattels, lands or tenements, in the said
county of Warwick, or elsewhere, to the knowledge of the said jurors, (a)
And upon this it is forthwith demanded of the said Peter Hunt, if he hath
or knoweth any thing to say wherefore the said justices here ought not
upon the premises and verdict aforesaid to proceed to judgment and exe
cution against him: who nothing further saith, unless as he before had said.
Whereupon, all and singular the premises being seen, and by the said
justices here fully understood. IT IS considered by the court here, that the
Judgment of said Peter Hunt be taken to the gaol of the said lord the king of the said
death,
county of Warwick from whence he came, and from thence to the place of
(a) This averment is now rendered unnecessary. See 7 & 8 Geo. IV. c. 28, i 5.
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execution on Monday now next ensuing, being the ninth day of this instant »°d dissection.
August, and there be hanged by the neck until he be dead; and that after
wards his body be dissected and anatomized.
Sect. 2. Conviction of Manslaughter.
upon their oath say, that the said Peter Hunt is not guilty of Verdict: not
the murder aforesaid, above charged upon him; but that the said Peter ^'!tyu"ftm"f"
Hunt is guilty of the felonious slaying of the aforesaid Samuel Collins; and manSauglter.
that he had not nor hath any goods or chattels, lands or tenements, at the
time of the felony and manslaughter aforesaid, or ever afterwards to this
time, to the knowledge of the said jurors, (b). And immediately it is de
manded of the said Peter Hunt if he hath or knoweth any thing to say
wherefore the said justices here ought not upon the premises and verdict
aforesaid to proceed to judgment and execution against him: who saith clergy prayed,
that he is a clerk, and prayeth the benefit of clergy to be allowed him in this
behalf. Whereupon, all and singular the premises being seen, and by the judgment: to be
said justices here fullv understood, IT IS considered by the court here that burned In the
the said Peter Hunt be burned in his left hand and delivered. And imme- J>1^d^dand de"
diately he is burned in his left hand, and is delivered, according to the form
of the statute. \c).
Sect. 3. Entry of a Trial instanter in the Court of King's Bench,
upon a Collateral Issue; and Rule of Court for Execution
thereon.
Michaelmas Term, in the Sixth Year of the Reign of King George the Third.
Kent; The King ") The prisoner at the bar being brought into this court
against
V in custody of the sheriff of the county of Sussex, by
Thomas Rogers. J virtue of his majesty's writ of habeas corpus, IT is or- Habeat corpu*.
DERED that the said writ and the return thereto be filed. And it appearing Record of atby a certain record of attainder, which hath been removed into this court by tainder read,
his majesty's writ of certiorari, that the prisoner at the bar stands attainted,
by the name of Thomas Rogers, of felony for a robbery on the highway, and for felony and
the said prisoner at the bar having heard the record of the said attainder pj^yj'j
now read to him, is now asked by the court here what he hath to say for wnat be can
himself why the court here should not proceed to award execution against say in bar of
him upon the said attainder. He for plea saith that he is not the same p^ea'-'no't the
Thomas Rogers in the said record of attainder named, and against whom same person,
judgment was pronounced; and this he is ready to verify and prove, etc.
To which said plea the honorable Charles Yorke, esquire, attorney-general Replication
of our present sovereign lord the king, who for our said lord the king in
this behalf prosecuteth, being now present here in court, and having heard
what the said prisoner at the bar hath now alleged, for our said lord the
king by way of reply saith, that the said prisoner now here at the bar is the averring that
same Thomas Rogers in the said record of attainder named, and against he is.
whom judgment was pronounced as aforesaid; and this he prayeth may be
inquired into by the country; and the said prisoner at the bar doth the like: Issue joined.
Therefore let a jury in this behalf immediately come here into court, by Venire awarded
whom the truth of the matter will be the better known, and who have no instanter.
affinity to the said prisoner, to try upon their oath whether the said prisoner
at the bar be the same Thomas Rogers in the said record of attainder named,
and against whom judgment was so pronounced as aforesaid, or not: because
as well the said Charles Yorke, esquire, attorney-general of our said lord the
king, who for our said lord the king in this behalf prosecutes, as the said
prisoner at the bar, have put themselves in this behalf upon the said jury.
And immediately thereupon the said jury come here into court; and, being Jury sworn,
elected, tried, and sworn to speak the truth touching and concerning the
premises aforesaid, and having heard the said record read to them, do say
upon their oath that the said prisoner at the bar is the same Thomas Rogers Verdict : that
in the said record of attainder named, and against whom judgment was so
tbe 6amepronounced as aforesaid, in manner and form as the said attorney-general
hath by his said replication to the said plea of the said prisoner now here
at the bar alleged. And hereupon the said attorney-general on behalf of
our said lord the king now prayeth, that the court here would proceed to
(6) See preceding note.
(c) Benefit of clergy and burning in the hand bcin? now abolished, (see 6 Geo. IV. c. 25.
7 4 8 Geo. IV. c. 28,) this form will require alteration accordingly.
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award execution against him the said Thomas Rogers upon the said at
tainder. Whereupon, all and singular the premises being now seen and
fully understood by the court here, IT is ORDERED by the court here that
execution be done upon the said prisoner at the bar for the said felony in
pursuance of the said judgment, according to due form of law: And it is
lastly ordered that he the said Thomas Rogers, the prisoner at the bar, be
now committed to the custody of the sheriff of the county of Kent (now
also present here in court) for the purpose aforesaid; and that the said
sheriff of Kent do execution upon the said defendant the prisoner at the
bar for the said felony, in pursuance of the said judgment, according to due
form of law. On the motion of Mr. Attorney-General.
By the Court.
Sect. 4. Warrant of Execution on Judgment of Death, at the
General Gaol-Delivery in London and Middlesex.
London \ To the sheriffs of the city of London; and to the sheriff of
and
y the county of Middlesex; and to the keeper of his majesty's
Middlesex. ) gaol of Newgate.
Whereas at the session of gaol-delivery of Newgate, for the city of Lon
don and county of Middlesex, holden at justice Hall in the Old Bailey, on
the nineteenth day of October last, Patrick Mahony, Roger Jones, Charles
King, and Mary Smith, received sentence of death for the respective offences
in their several indictments mentioned: Now it is hereby ordered that
execution of the said sentence be made and done upon them the said
Patrick Mahony and Roger Jones, on Wednesday the ninth day of this
instant month of November, at the usual place of execution. And it is his
majesty's command that execution of the said sentence upon them the said
Charles King and Mary Smith be respited, until his majesty's pleasure touch
ing them be further known.
Given under my hand and seal this fourth day
of November, one thousand seven hundred
and sixty-eight.
James Eyre, Recorder, (l.s.)
Sec. 5. Writ of Execution upon a Judgment of Murder, before
the King in Parliament.
George the Second, by the grace of God, of Great Britain. France, and
Ireland King, Defender of the Faith, and so forth, to the sheriffs of London
and sheriff of Middlesex, greeting. Whereas Lawrence earl Ferrers, vis
count Tamworth, hath been indicted of felony and murder by him done and
committed, which said indictment hath been certified before us in our present
parliament; and the said Lawrence earl Ferrers, viscount Tamworth, hath
been thereupon arraigned, and upon such arraignment hath pleaded not
guilty; and the said Lawrence earl Ferrers, viscount Tamworth, hath before
us in our said parliament been tried, and in due form of law convicted
thereof; and whereas judgment hath been given in our said parliament that
the said Lawrence earl Ferrers, viscount Tamworth, shall be hanged by the
neck till he is dead, and that his body be dissected and anatomized, the
execution of which judgment yet remaineth to be done: We require, and
by these presents strictly command you, that upon Monday, the fifth day
of May instant, between the hours of nine in the morning and one in the
afternoon of the same day, him the said Lawrence earl Ferrers, viscount
Tamworth, without the gate of our tower of London (to you then and there
to be delivered, as by another writ to the lieutenant of our tower of London
or to his deputy directed we have commanded) into your custody you then
and there receive; and him, in your custody so being, you forthwith convey
to the accustomed place of execution at Tyburn; and that you do cause
execution to be done upon the said Lawrence earl Ferrers, viscount Tam
worth, in your custody so being, in all things according to the said judg
ment. And this you are by no means to omit, at your peril. Witness
ourself at Westminster; the second day of May, in the thirty-third year of
our reign.
Yorke and Yorke.
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INTRODUCTION.
SECTION II.—Of the Nature of Laics
16. What five helps are there to the In
terpretation of lawst 59.
in General.
17. How is equity defined by Grotius?
1. What Is late, In Its most general 02.
and comprehensive sense? 38.
SEC. III.—Of the Laws of England.
2. What Is law, in its more confined
sense, and that in which it is the present 1. Into what two kinds may the
commentator's business to consider it? 39. municipal law of England be divided? 63.
3. What is the law of nature t 39.
2. What does the first of these kinds of
4. To what one precept may the law of law include? 63.
3. Where is it to be found? 63, 64.
nature be reduced? 41.
5. Has God revealed any portions of 4. Of what degree of antiquity must its
maxims and customs be, to entitle them
this law to us? 42.
6. Upon what two foundations depend to validity? 67.
5. Into what three kinds is It dis
all human laws? 42.
7. As the whole race of mankind form tinguishable? 67.
separate states, is there not a third kind 6. How are its customs or maxims to be
known; and by whom is their validity to
of law? 43.
8. What is that late called by which be determined? 69.
particular nations are governed? 44.
7. What is the doctrine of the law as to
9. How does the commentator define following precedents? 70.
8. What three things do the rules relat
that lawt 44.
10. What three forms of government are ing to particular customs regard? 75.
there? 49.
9. Wherein do the customs of London
11. What peculiar quality does each of differ from all others in point of trial?
these forms of government possess; and 76.
what effect have these several qualities 10. What are the seven necessary re
upon the laws of their respective govern quisites to make a custom good? 77, 78.
11. To what, however, must all special
ments f 49, 50.
12. What is the nature of the British customs submit? 79.
form of government? 50. 51.
12. What are understood by those
13. With whom lies the right to make peculiar laws which, by custom, are
adopted and used only In certain peculiar
laws in every government? 52.
14. Of what four parts may every law courts and Jurisdictions? 79.
be said to consist? 53, 54.
13. What is understood by each of these
15. Wherein consists the difference be laws, absolutely taken? 80, 82.
tween those things prohibited by the law 14. What are the four species of courts
which are mala in se, and those which in which these laws are permitted to be
are mala prohibitaf 54, 55, 57, 58.
used? 83.
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15. Under what superintendency are all
these courts? 84.
16. To whom does an appeal from them
lie, In the last resort? 84.
17. Of what does the second kind of
municipal law consist? 85.
18. Into what four kinds Is It distin
guishable? 85, 86.
19. What two connections has it with
the first kind of municipal lawf 86.
20. What are the ten principal rules to
be observed with regard to the construc
tion of the second kind of municipal luwf
87-91.
21. For what purpose are our courts of
equity established; and in what matters
only are they conversant? 92.
SEC. IV—Of the Courts subject to the
Laws of England.
1. What does the kingdom of England,
by the common law, Include? 93.
2. How Is Wales governed; and in what
particulars does it differ from the king
dom of England? 93-95.
3. How is Scotland governed; and what
four observations are to be made upon
the articles and act of union between
England and Scotland? 95-98.
4. How is the town of Bencick-uponTweed governed; what writs run there;
and by whom may all local matters aris
ing there be tried? 99.
5. How is Ireland governed? 100-104.
6. How are the Isles of Wight, Port
land, Thanet, &c. governed? 105.
7. How is the Isle of Man governed?
105-106.
8. How are the Isles of Jersey, Guernsey,
Sark, Alderney, and their appendages
governed ? 106.
9. How are our Plantations abroad
governed? 107-108.
10. Of what three sorts are our Colonies,
with respect to their internal polity; what
is the form of government in most of
them; and what is declared, as to the
Jaws of plantations, by statute 7 & 8 W.

III. c. 22, and as to the subordination of
the American plantations, by statute 6
Geo. III. c. 12? 108, 109.
11. But what was the king empowered
to do by statute 22 Geo. III. c. 46; and
what does he acknowledge by the first
article of the definitive treaty of peace
and friendship between his Britannic
Majesty and the United States of America?
109.
12. How are any foreign dominions
which may belong to the king by heredi
tary descent, by purchase, or other acquisi
tion, governed? 109, 110.
13. What part of the sea is subject to
the common law, and what part to the
jurisdiction of our courts of admiralty?
110.
14. To what two divisions is the ter
ritory of England liable? 111.
15. How is the first division sub
divided? 111.
16. What is a parish; how were the
boundaries of parishes originally ascer
tained; how is the frequent intermixture
of parishes one with another to be ac
counted for; how are some lands extraparochial; to whom are their tithes pay
able; yet what does the statute 17 Geo.
II. c. 37 enact as to extra-parochial waste
and marsh lands, when Improved and
drained? 111-113.
17. How is the second division sub
divided? 114.
18. What was a tithing? 114.
19. What is a town now, what a city,
and what a borough? 114, 115.
20. What is a hundred, what a wapen
take, what a county or shire, what a
lathe, what a rape, and what a trithing?
115, 116.
21. What is a county-palatine; what
three counties are now of this nature;
whence is the origin of their privileges;
how were the powers of their owners
abridged in 27 Hen. VIII.; and who are
those owners now? 116-119.
22. What is the isle of Ely? 119.
23. What is a county corporate? 120.

BOOK I.-OF THE RIGHTS OF PERSONS.
CHAPTER I—Of the Absolute Rights of 7. What does the law say astothe abso
lute duties of man? 124.
Individuals.
8. What is political or civil liberty? 125.
1. What are the two primary and prin
cipal objects of the laws of England? 122. 9. How is political or civil liberty dis
2. How is the first of these objects sub tinguished from natural liberty? 125.
10. How have the absolute rights of
divided? 122.
3. How is the second of these objects Englishmen been asserted in parliament?
127, 128.
subdivided? 122.
4. Of what two sorts are those rights of 11. To what three principal or primary
po-sons which are commanded to be ob articles may these rights be reduced?
129.
served by the municipal law? 123.
5. How are persons divided by the law? 12. In what does the first consist? 129.
13. How is an infant, in ventre samere,
123.
6. Of what two sorts are the rights of considered by the law? 130.
14. What does the law mean by duress
persons, considered in their first or natu
per minas? 131.
ral capacity? 123.
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15. What is the distinction between a
civil and a natural deathf 132.
10. What does magna carta say as to
the personal security of a "libfir homo;"
and what is enacted to the same effect
by statutes 5 Edw. III. c. 9, and 28 Bdw.
III. c. 3? 133, 134.
17. In what does the second absolute
right of Englishmen consist? 134.
18. What is a writ of habeas corpus,
and when may it be sued out? 135.
19. What does the law mean by duress
of imprisonment ? 136.
20. What is necessary to make an im
prisonment lawful; and when is the gaoler
not bound to detcin the prisoner? 1.37.
21. Can an Englishman be restrained
from leaving the kingdom? 137.
22. Can he be compelled to leave it?
137.
23. In what does the third absolute
right of Englishmen consist? 138.
24. In ease it would be beneficial to
the public that a new road should be
made through the grounds of a private
person, how will the legislature compel
that person to acquiesce in its being
made? 139.
25. What taxes only can a subject of
England be constrained to pay? 140.
20. What are the five secondary and
subordinate absolute rights of English
men? 141-143.
27. What does magna carta say as to
the right of every Englishman to apply
to the courts of justice for redress of
injuries; and what is enacted to the same
effect by statutes 2 Edw. III. c. 8, and 11
Ric. II. c. 10; and what is declared by
statutes 1 W. and M. st. 2, c. 2, and 10
Car. I. c. 10 (upon the dissolution of the
starchamber) ? 141, 142.
28. To prevent any riot or tumult,
under the pretence of petitioning for the
redress of grievances, what is provided
by statute 13 Car. II. st. 1, c. 5; but,
under these regulations, what is declared
by the same statute 1 W. and SI.? 143.
29. What is declared by the same stat
ute as to the right of every subject to
have arms for his defence? 144.
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1 and 0 W. and M. c. 2 enact as to the
frequency of holding parliaments? 153.
8. What are the constituent parts of a
parliament? 153.
9. What voice in making laics has each
part? 154, 155.
10. Of whom do the spiritual lords con
sist? 155.
11. Of whom do the temporal lords con
sist? 157.
12. Do the lords spiritual and the lords
temporal form two distinct estates? 156.
13. Of whom do the commons consist?
158.
14. Of what authority is the power and
jurisdiction of parliament? 100-102.
15. What are the disqualifications of a
member of parliament? 102.
16. From what one maxim has the
whole of the law and custom of parlia
ment its original? 163.
17. Of what extent are the privileges
of parliament? 104.
18. What are some of the more notori
ous privileges of either house of parlia
ment? KU-107.
19. What are the peculiar privileges of
the house of lords? 107, 108.
20. What are the peculiar privileges
of the house of commons? 109, 170.
21. What are the qualifications of elec
tors of knights of the shire? 172, 173.
22. What are the qualifications of elec
tors of citizens and burgesses? 174, 175.
23. What are the qualifications of per
sons to be elected members of the house
of commons? 175-170.
24. What Is the method of proceeding
in regard to elections, both of knights of
the shire and of members for cities and
boroughs? 177, 178, 180.
25. What measures are taken at elec
tions to prevent all undue influence upon
the electors; and what if any revenue offi
cer intermeddle In elections? 178, 179.
26. What is enacted to prevent bribery
and corruption at elections? 179.
27. What if the returning officer do not
return such members only as are duly
elected? 180.
28. What is the method of making
lairs? 181-185.
29. In what two ways may the royal
CHAP. II.—0/ the Parliament.
assent to a bill be given? 184, 185.
30. Whom hath an act of parliament
1. What are the two classes of rela power to bind; how only can It be
tions of persons? 140.
altered, amended, dispensed with, sus
2. What is the most universal public pended, or repealed; and what is declared
relation by which men are connected to by the statute 1 W. and M. st. 2, c. 2 as
to regal authority over laics? 185, 186.
gether? 146.
3. What are the two classes of magis
31. What is an adjournment of ths
trates t 146.
houses of parliament? 180.
4. Into what two branches Is the su
32. What is a prorogation of the houses
preme power divided? 147.
of parliament? 187.
5. Of what antiquity are parliaments? 33. What is a dissolution of the houses
147-149.
of parliament? 187.
0. What are the manner and time of 34. In what three ways may this dis
the parliament's assembling? 150-153.
solution be effected? 187-189.
7. What do the statutes 16 Car. II. c. 35. But, the calling a new parliament
1823
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Immediately on the inauguration of a between the king's children and his
successor to the crown being found incon grandchildren? 225.
venient, and dangers being apprehended 10. What is enacted by statute 12 Geo.
from having no parliament in being in III. c. 11 as to the capability of the de
cases of a disputed succession, what was scendants of the body of king Geo. III.
enacted by statutes 7 & 8 W. III. c. to contract matriimny? 226.
15, and 6 Anne, c. 7? 188.
36. What is the extent of time that the CHAP. V—Of the Councils belonging to
the King.
same parliament is allowed to sit by the
statute 1 Geo. I. st. 2, c. 88V 189.
1. What are the four councils which
the law has assigned to advise with the
CHAP. Ill—Of the King and his Title. king? 227-230.
1. In whom is the supreme executive 2. By whom are privy counsellors
created? 230.
power of this kingdom lodged? 190.
2. Under what six distinct views may 3. What are the qualifications of aprivy counsellor? 230.
the royal person be considered? 190.
3. What is the grand fundamental 4. What are the duties of a privy
maxim upon which the jus corona;, or counsellor? 230, 231.
right of succession to the throne of these 5. What Is the power of the privy
council? 231, 232.
kingdoms depends? 191.
4. Does the descent of the crown cor
6. What are the privileges of a privy
respond with the feodal path of descents counsellor? 232.
7. How may the privy council be dis
chalked out by the common law in the suc
solved, and what Is enacted as to Its dis
cession to landed estates? 193, 194.
5. Does the doctrine of hereditary solution by statute 6 Anne, c. 7? 232.
right imply an indefeasible right to the
CHAP. VI.—Of the King's Duties.
throne ? 195.
C. The crown being capable of being 1. What are the principal duties of the
limited or transferred, does it not lose king; and what is expressly declared on
its descendible quality? 196.
this subject by statute 12 & 13 W. III.
7. What kings have been successively c. 2? 233, 234, 236.
constituted the common stocks or ancestors 2. By what contract is he bound to
of the English descent? 197-217.
execute these duties? 235.
8. What did the convention of estates, 3. Upon what principle is the duty of
or representative body of the nation, de protection impliedly as much Incumbent
clare at the revolution? 211.
upon the sovereign before coronation as
9. And how did they settle the succes after? 236.
sion to the th-onc? 214.
4. With respect to the king's duty to
1" On the impending failure of the maintain the established religion, what
Protestant line of Charles I., (whereby is done by the act of union, 5 Anne, c. 8?
the throne might again have become 236.
vacant,) to whom did the king and parlia CHAP. VII.—Of the King's Prerogative.
ment extend the settlement of the crown?
1. What is usually understood by the
210.
word prerogative? 239.
CHAP. IV.—Of the King's Royal Family. 2. What are the two species of pre
1. What is the first and most consid rogative, and how are they defined? 239,
erable branch of the king's royal family 240.
3. Into what three kinds may the first
regarded, by the laws of England? 218.
2. What are the three kinds of queens? species of prerogative be divided? 240.
218.
4. What is the first attribute the 'law
3. What are the powers, prerogatives, ascribes to the king in which his dignity
rights, dignities, and duties of the first consists? 241.
5. What is the difference between a
kind of queen? 218, 222.
4. What are the prerogatives of the king and an emperor? 242.
second kind of queen above other women? 6. What remedy have the subjects of
218, 219.
England in case the crown should invade
5. In what does her revenue consist? their rights by private injury? 243.
219-222.
7. What remedy have they in case of
6. What are the privileges of the third such invasion by public oppression? 244.
kind of queen? 223.
8. Should any king endeavor to sub
7. How are the Prince of Wales or heir vert the constitution by breaking the
apparent to the crown, and his royal con original contract between him and the
sort, and the princess royal or eldest people, violate the fundamental laws,
daughter of the king, regarded by the and withdraw himself out of the king
laws? 223.
dom, to what would this conjunction of
8. How are the rest of the royal family circumstances amount? 245.
9. What is the second legal attribute
regarded by the laws? 224-226.
9. Does the law make any distinction In which the king's dignity consists? 245.
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CHAP. VIII.—Of the King's Revenue.

10. What is the meaning of that at
tribute? 246.
11. What else does the law determine 1. Of what two kinds Is the king's
In pursuance of this principle? 247, 248. revenue? 281.
12. What is the third legal attribute 2. Of what two natures is the first of
of the king's dignity f 240.
these kinds of revenue? 281.
13. In what does the king's authority 3. What revenue does the king derive
from his bishoprics? 282.
consist? 250.
14. How has Locke defined prerogative? 4. To what is the king entitled of every
bishop? 283.
252.
15. What are the king's five principal 5. To what tithes Is the king entitled?
rights or prerogatives, as representative 283, 284.
6. To what portion of all the spiritual
of the people, with regard to foreign con
preferments in the kingdom is the king
cerns? 253, 257-250.
16. How are the rights, powers, duties entitled? 284.
7. What is meant by Queen Anne's
and privileges of awfiassadorsdeternilned?
bounty? 286.
253.
17. What are some of these privileges? 8. Of what lands does the crown receive
the rents and profits? 286.
253, 254, 256.
18. When are letters of marque and 9. How have the grants and leases of
these lands been regulated by act of
reprisal granted? 258.
286, 287.
10. What does magna carta declare re parliament?
10. Do any advantages arise to the
specting foreign merchants? 260.
from military tenures? 287.
20. What are the king's six rights or king
11. What was the prerogative of pur
prerogatives, and in what six characters veyance
pre-emption; and for what
is he considered in domestic affairs? 261, branch ofand
revenue did what king exchange
262, 266, 271, 273, 279.
it? 287. 288.
21. What five powers has the king, 12. What revenue did and does the
considered as generalissimo within the king derive from wine-licenses? 288.
kingdom? 262-265.
13. Do any profits arise to the king
22. What, by statute 4 Hen. IV. c. 20, from his forests? 289.
is the penalty for landing elsewhere than 14. What revenue does the king derive
at the "great ports" of the scat 264.
from his ordinary courts of justice; and
23. Who, by statute 8 Ellz. c. 13, are what Is enacted by statute 1 Anne, st. 1,
empowered to set up beacons or sea-marks; c. 7 as to all future grants of their pro
and what is the penalty for taking down fits? 289, 290.
any known sea-mark? 265.
15. When is the king entitled to, and
24. If the king by writ of tie exeat reg- what are called, royal fish? 290.
num prohibit a man from going abroad, or 16. What constitutes the wreck which
if the king send him a writ when abroad belongs to the king? 290-292.
commanding his return, what is the 17. What are things jetsam, flotsam, and
penalty of disobedience In either case? ligan, and to whom do they belong? 292,
266.
293.
25. To whom have our kings delegated 18. What Is enacted by statute 27 Edw.
their whole judicial power; and what Is III. c. 13 if any ship be lost on the shore
enacted. In order to maintain the dignity and the goods come to land; what, by the
and independence of the judges In the common law. If any person but the sheriff
superior courts, by statutes 13 W. III. c. take such goods; and what Is enacted to
assist ships in distress by statutes 12
2, and 1 Geo. III. c. 23? 267, 268.
26. ' Why would it be a still higher Anne, st. 2, c. 18, and 4 Geo. I. c. 12?
absurdity If the king sat In judgment In 293.
criminal prosecutions* 268.
19. What, if any person secrete any of
27. Whence arises the king's preroga such goods; and what Is the offence of
doing any act whereby the ship Is lost
tive of pardoning offences? 268, 269.
28. What is the legal ubiquity of the or destroyed ? 293, 294.
20. What is enacted by the statute 26
king, and what follows thence? 270.
Geo. II. c. 19 as to plundering any ves
29. What force have the king's procla sel
In distress or wrecked, and to pilfer
mations? 270.
any goods cast ashore? 294.
30. Under what three articles will the ing
21. What are royal mines to which the
king's prerogative, so far as it relates to king
Is entitled? 294, 295.
domestic commerce, fall? 274, 276.
22. What constitutes the treasure-trove
31. What three rights arise to the king which
belongs to the king? 295.
as the head and supreme governor of the 23. What
are waifs, and when do they
national church? 279, 280.
belong to the king? 296. 297.
32. Of what does the convocation, or
What are estrays, and what must
ecclesiastical synod, In England, consist? be24.done
In order to vest an absolute
279, 280.
property In them In the king? 297, 298.
1825
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25. What Is one general reason why 49. What are the eight taxes of the
royal fish, shipwrecks, treasure-trove, waifs, second nature? 313, 318, 321, 323-326.
and estrays should belong to the king? bO. What are the customs; and what
were said to be the two considerations
298, 299.
20. What are bona conflscata, or foris- upon which this revenue (or the more an
facia, and why are they vested by law cient part of It, which arose only from
In the kingt 299.
exports) was invested In the kingt 31327. What is a deodand, and for what 318.
purpose Is It forfeited to the kinyt 300- 51. How came wool, skins, and leather
to be styled the staple commodities of the
302.
28. Is the law of deodands different in kingdom? 314.
the case of an adult and that of a child; 52. Why cannot particularly the first
of these articles be said in Its original
and why is it so? 300.
29. By whom is the deodand presented? sense to be now the staple commodity of
the kingdom? 314.
301.
30. Are wrecks, treasure-trove, royal fish, 53. What was the hereditary duty be
mines, waifs, estrays, deodands, and for longing to the crown called the prisage or
feitures now actually In the possession butlerage of wines; and for what was it
exchanged? 315.
of the kingt 302.
54. What were subsidies, tonnage, and
31. When does an escheat of lands to poundage;
and what became of the last
the king happen? 302.
dullest 315, 316.
32. What is an idiot or natural fool; two
What Is called the alien's dutyf 316.
and why has the king the custody of 55.
56. What is the excise duty, and
him, and of his lands as a branch of wherein
does it differ from the customst
his ordinary revenue t 302-304.
318-320.
33. By whom must the writ de idiota 57. What is the salt dutyf 321.
inquirendo be tried; and in what event 58. What is the duty for the carriage
may the king grant the profits of his of letters t 321.
lands and the custodj' of his person? 303. 59. What are the stamp duties t 323.
34. What Is a lunatic or non compos 60. AVhat is the duty upon houses and
mentis; and how is It declared by the windowst 324, 325.
statute 17 Edw. II. c. 10 that the king 61. What was hearth-nutneyt 324.
shall have the guardianship of such a 62. What Is the duty for every male ser
vant t 325.
one? 304.
35. What does the statute for regulat
63. What Is the hackney-coach and chair
ing private mad-houses, 26 Geo. III. c. 91, dutyt 325.
enact? 304.
64. What is the duty on offices and pen36. What Is the method of proving a sionst 326.
person non compost 305.
65. How is the revenue first and prin
37. Who is generally appointed com cipally appropriated? 326.
mittee of the lunatic's person, and who of 66. What Is the nature of the national
debt? 326, 327.
his estate t 305.
38. What has chiefly occasioned the 67. Into what three principal funds are
necessity of granting to the king his ex the produces of the several taxes consoli
traordinary or second kind of revenue? dated? 329.
68. How are the surpluses of these
306.
39. In what does this revenue consist, funds disposed of? 330.
69. But for what purpose does the sur
and by whom is it granted? 307.
40. Of what two natures are the taxes plus of the aggregate fund first stand
which are raised upon the subject to feed mortgaged by parliamentt 331.
70. What is the amount of his present
this revenuet 308.
41. What are the two usual taxes of majesty's civil listf 331.
71. What are the expenses defrayed by
the first nature? 308.
42. What were tenths and fifteenths 1 the civil listf 332.
72. Has the power of the crown, upon
308, 309.
the whole, been weakened or strength
43. What were scutagest 309, 310.
44. What were hydages and talliagest ened bv any transactions in the last cen
tury? 334-337.
310.
45. What were the subsidies which suc CHAP. IX.—Of Subordinate Magistrates.
ceeded these last? 310-312.
1. What are the six classes of subordi
46. How did ecclesiastical subsidies dif
fer from lay ones; and what recompense nate magistrates of the most general use
was given to the beneficed clergy when and authority? 339.
they were taxed equally with the laity t 2. What Is the sheriff, and by whom Is
he chosen? 339, 340.
311.
47. What is the present land taxt 312, 3. In what one county does the office
of sheriff still continue hereditary; and
313.
in what one instance Is the Inheritance
48. What is the malt taxt 313.
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of a shrievalty vested in a corporate body 34. By whom are they appointed, and
what are their qualifications? 360.
by charter ? 340.
35. What are their two principal offices
4. What are pocket sheriffs? 342.
duties? 360.
5. What is the duration in otiiee of a and
sheriff; how can his office be determined; 36. What are the different ways in
which such a settlement in a parish as
but what does the statute 1 Anne. st. 1, will
entitle a person to relief from the
c. 8 enact as to the duration in office of
all officers appointed by the king; and overseers of the poor may be gained? 363.
what is enacted as to the man who has 37. In what case may a person be re
served the office of sheriff by statute 1 moved to his own parish, and by whom?
364.
Ric. II. c. 11? 342, 343.
38. What is the great cause of the in
C. What are the sheriff's four powers adequacy
of our poor-laws? 365.
and duties? 343.
7. What does he do, in his judicial ca
CHAP. X.—Of the People, whether Aliens,
pacity f 343.
Denizens, or Natives.
8. What are his rank and duty as
keeper of the king's peacef 343.
1. What Is the first and most obvious
9. What Is he bound to do in his minis
division of the people? 366.
terial capacity* 344.
10. What Is his business as the king's 2. What is allegiance? 866.
3. What was fealty? 367.
bailifft 344.
4. What was the difference between
11. What are the sheriff's inferior offi
simple and liege homage? 367.
cers ? 345.
12. What are the regulations of an 5. For what reaRon, with us in Eng
land, could only the oath of fealty be
under-sheriff f 345.
13. What two classes of bailiffs are taken to inferior lords, and not that of
there; and what are the duties of each allegiance? 367.
6. What is the present oath of allegi
class? 345.
14. What Is the business of gaolers t ance? 368.
7. What is the oath of supremacy? 368.
34G.
15. What is the coroner; how many 8. What is the oath of abjuration? 368.
coroners are there for each county; and 9. By whom must thfs oath be taken;
and to whom may it be tendered? 368.
by whom are they chosen? 340.
10. To whom may the oath of allegiance
16. What is the qualification for a cor
368.
oner; and how has the office been abused? be11.tendered?
Does the subject owe no allegiance
347, 348.
he have taken no oath? 368, 369.
17. What is the duration of the office? if 12.
Into what two sorts or species is
348.
allegiance, both express and implied, dis
18. What are the judicial office and tinguished
by the law? 369.
power of a coronert 348.
19. What is the ministerial office of a 13. What is the first of these kinds of
allegiance? 369.
coronert 349.
14. Can this allegiance be put off by
20. What is the custos rotulorum? 349. any
of the liegeman? 369, 370.
21. Who are custodes or conservatorcs 15. actWhat
Is the second of these kinds
pads, rirtute officii t 349, 350.
of allegiance; and when does it cease to
22. What Is the origin of the modern be
due? 370.
justices of the peace? 351.
16. Is it treason for any subject to
23. How are they appointed? 351.
any thing against the crown and
24. Who are called justices of the quo practice
dignity of a usurper, who may be king de
rum, and why are they so called? 351.
facto? 370, 371.
25. What are the number and qualifi
17. Is allegiance held to be applicable
cations of these justices? 352, 353.
further than to the political capacity of
20. By what five causes is the office the king? 371.
determinable? 353.
18. Do the different rights of natives
27. What are the power, office, and and
aliens correspond with their different
duty of a justice of the peace? 353, 354.
degrees of duty? 371.
28. What two sorts of constables are 19. If an alien born purchase lands in
there? 355.
England, who is entitled to them? 372.
29. By whom are they appointed? 355, 20. Is the case altered if the property
356.
he acquires be personal estate? 372.
30. What are the three principal duties 21. May an alien trade or work for
of all constables? 35G, 357.
himself as an artificer in England? 372.
31. By whom are surveyors off the high
22. May an alien bring an action or
ways constituted? 357.
make a will? 372.
32. To what four duties has the stat
23. What if he be an alien enemy? 372.
ute now reduced their office? 358.
24. In what cases is one born outof the
33. What is the origin of overseers of king's dominions not an alien but a na
tive? 373.
the poor? 359.
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25. What are the children of aliens
born in England? 3T3.
26. What is a denizen t 374.
27. What are his privileges? 374.
28. How can an alien be naturalized ?
374.
29. What are the Incapacities of a
naturalized alien? 374.
30. How may foreign seamen be naturalizedt 375.
31. How may foreign Protestants and
Jews residing or serving in the American
colonies be naturalized ? 375.
CHAP. XI.—0/1 the Clergy.

bishop refuse to institute a clerk to a portonage or vicarage? 389.
24. In the case of an action at law,
brought by the patron against the bishop
for refusing his clerk, what if the cause
be of a temporal nature; what if of a spir
itual? and what if it be minus sufficiens
in literaturd? 390.
25. What is required of a vicar, upon
institution? 390.
26. What is a collation to a benefice?
391.
27. How is the ceremony of induction
performed? 391.
28. What is the late as to residence by
statute 21 Hen. VIII. c. 12: and what
provision is made for rebuilding or re
pairing parsonage-houses by statute 17
Geo. III. c. 53? 392.
29. By what five means may a parson
or vicar cease to be so? 392.
30. Who, by statute 21 Hen. VIII., are
entitled to have a dispensation; without
which In what case cannot two benefices
be held together? 392.
31. What are a commenda retinere and
a commenda recipere? 393.
32. What is a curate? 393.
33. What Is a perpetual curacy? 394.
34. What are churchwardens? 394.
35. By whom are they appointed, and
what are their powers and duties? 394.
36. How are parish clerks regarded by
the common law? 395.
37. By whorn Is the parish clerk ap
pointed? 395.

1. Into how many kinds are the people,
whether aliens, denizens, or natives, divis
ible? 376.
2. What does the word clergy compre
hend in latcf 376.
3. What are a clergyman's exemptions
and privileges? 376, 377.
4. What are his disabilities? 377.
5. What are the eight ranks and de
grees in the frame and constitution of
ecclesiastical polity t 377, 382, 383, 384,
304, 395.
6. By whom is an archbishop or bishop
elected: and what are the forms of such
elections? 377, 379, 380.
7. What are the power and authority
of an archbishop f 380.
8. What is called the archbishop's op
tions t 381.
9. What are the privileges of the Arch
bishop of Canterbury t 381.
CHAP. XII.—Of the Civil State.
10. What are the power and authority
of a bishop t 382.
11. How may archbishoprics and bish- 1. Into what three distinct states may
the lay part of his majesty's subjects be
oprics become void? 382.
12. What are the offices of dean and divided? 396.
2. What does the first of these states
chapter? 3S2.
13. How are ancient and modern deans include? 396.
3. Of what two classes does it consist?
elected? 382.
14. How is the chapter appointed? 383. 396.
15. How may deaneries and prebends 4. What are the five degrees of nobility
now in use? 396.
become void? 383.
5. What is the origin of the title of
16. What is the jurisdiction of an arch
deacon; and by whom is he appointed? duke? 397.
6. What is the origin of the title of
383.
marquess? 397.
17. What are rural deans? 384.
18. What Is a parson, and to what is 7. What is the origin of the title of
earl? 398.
he entitled? 384.
19. What is an appropriated parsonage; 8. What is the origin of the title of
whence is the origin of appropr ations; viscount? 308.
and whose consents are necessary to 9. What is the origin of the title of
baron? 398.
make an appropriation? 384, 385.
10. Is the right of peerage territorial,
20. How may an appropriation be sev
or personal? 399.
ered? 385, 386.
11. How are peers now created; and
21. What is a vicar, and how is he dis
what are the several advantages of both
tinguished from a parson? 388.
22. What four requisites are necessary modes of creation? 400.
12. What are the privileges of peers,
to a parson or vicar; what is the qualifi
cation to be admitted to a benefice by stat exclusive of their capacity as members of
ute 13 & 14 Car. II. c. 4; and what if or parliament and as hereditary counsellors
ders, or a license to preach, be obtained of the crown? 401, 402.
by money or corrupt practices? 388, 389. 13. In what cases has a peeress a right
23. Upon what three accounts may the to be tried by peers? 401.
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14. How may a peer lose his nobilityt 17. How has the law, from necessity,
provided for the supply of the royal navy
402.
15. Into what eleven degrees are the with seamen? 419.
18. How is it proved that the king has
commonalty divided? 403-407.
16. By whom was the order of the gar the power of impressing seafaring men for
the sea-service? 419, 420.
ter instituted? 403.
17. What is a knight banneret; and in 19. Who are privileged from being im
what case is he entitled to rank before pressed at common law? 420.
20. How else has the law provided for
the younger sons of viscounts t 403.
18. For what purpose was the title of the Increase of seamen and manning the
baronet instituted? and for what reason royal navy? 420.
21. How Is the navy governed; wherein
have all baronets a hand gules in a field ar
does that method of government differ
gent added to their coat? 403.
19. Whv are knights of the bath so from that of the army; and whence Is it
most probable the difference arose? 420,
called? 404.
20. Whence is the origin of a knight 421.
22. What are the privileges conferred
bachelor? 404.
on sailors? 421.
21. Who are esquires? 400.
22. Who are gentlemen? 406.
23. Who are yeomen? 406. .
CHAP. XIV.—Of Master and Servant.
24. What are the rest of the common
alty? 407.
1. What are the three grjeat private
relations of persons? 422.
CHAP. XIII—Of the Military and Mari economical
2. What is the fourth private economi
time States.
cal relation consequent upon the failure
1. What does the military state in of the third by the death of one of the
clude? 408.
parties? 422.
2. How do the laws and constitution 3. Can slavery subsist in England? 423,
of this kingdom look upon a soldier? 408. 424.
3. Of what does the military state, by 4. Can slavery subsist anywhere con
the standing constitutional law, consist? sistently with reason and the principles
of natural law; and why are the three ori
412.
4. How is the militia of each county gins of the right of slavery assigned by
raised and officered; and where are they Justinian built upon false foundations?
not compellable to march? 412.
423.
5. How are the armies, which are es
5. What is the first sort of servants
teemed necessary when the nation is en acknowledged bv the laws of England?
gaged in wnr, to be looked upon? 413.
425.
6. What is martial law, according to 6. If the hiring of such servant be gen
Sir Matthew Hale? 413.
eral, for what period does the law con
7. If a lieutenant, or other that hath strue it to be? 425.
commission of martial authority, doth, in 7. Who are compellable by two justices
time of peace, execute any man by color to go out to service in husbandry, or cer
of martial law, what is his crime by tain specific trades, for the promotion of
magna carta? 413.
honest Industry? 425.
8. What does the petition of right more
8. What are the second species of ser
over enact as to soldiers and martial late? vants called? 426.
413.
9. Who are compellable by two justices
9. What does one of the articles of the to take the children of poor persons as
bill of rights say as to standing armies' apprentices? 426.
413.
10. What are the third species of ser
10. In what case are standing armies, vants, and for what term are they hired?
ipso facto, disbanded at the expiration of 426.
every year? 414.
11. How are they regulated? 427.
11. What does Baron Montesquieu de
12. What is the fourth species of ser
clare to be necessary to prevent the exec vants, being rather in a superior, or min
utive power from being able to oppress by isterial, capacity? 427.
its armies? 414.
13. What does a person gain by service
12. How are our armies governed ? 414, for a year, or apprenticeship under inden
415.
tures? 427.
13. What reform in the mutiny act does 14. What does a person gain by serv
the commentator recommend? 415, 416. ing seven years as apprentice to a trade?
14. But in what cases has the human 427.
ity of our standing laws put soldiers in a 15. Are apprenticeships requisite for
better condition than other subjects? 417. every trade and for trading everywhere?
15. Of what does the maritime state 428.
consist? 418.
16. Is an actual apprenticeship to a
16. What are called the laics of Oleron? trade for seven years necessary to entitle
418.
a person to exercise that trade? 428.
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17. May a master, or master's wife, cor
25. For what debts of the wife Is the
rect his apprentice or his servant? 428.
husband liable? 442, 443.
18. What if a servant assault his mas- 26. Is there not one case where the
ter or his master's icifet 428.
wife shall sue and be sued as a feme sole?
19. What may a master do towards 443.
others on behalf of his servant? 429.
27. Is there not one case where a wife,
20. What does the law call mainte by statute 3 Hen. VII. c. 2, can be evi
nance t 429.
dence against her husband? 443.
21. What may a servant do towards 28. What Is the only deed a wife can
others on behalf of his master f 429, 430. execute? 444.
22. In what case is the master answer
29. What restraint may a husband lay
able for the act of the servant ? 429, 430. upon his wife in case of gross misbeha
vior? 444, 445.
CHAP. XV.—Of Husband and Wife.
CHAP. XVI.—Of Parent and Child.
1. What Is the second private economi
cal relation of persons? 433.
1. WnAT is the third and most univer
2. In what light does the law consider sal private economical relation of persons?
marriagct 433.
446.
3. When does the law allow the mar
2. Of what two sorts are children? 446.
riage contract to be good and valid? 433. 3. AVho Is a legitimate child? 446.
4. Of what two sorts are the disabili
4. What are the three legal duties of
parents to legitimate children? 446.
ties to contract marriage? 434.
5. How do canonical impediments affect 5. In what case may the churchwar
a marriage? 434.
dens and overseers of the parish seize the
6. What are the disabilities of this na parent's rents, goods, and chattels and
ture? 434.
dispose of them towards the child's main
7. What does the statute 32 Hen. VIII. tenance? 448.
c. 38 declare as to marriages? 435.
6. In what case shall a second husband
8. How do civil disabilities affect a mar be charged to maintain his wife's child by
riage? 435.
her first husband? 448.
9. What Is the first of these legal dis
7. But in what case is a parent not
abilities? 436.
bound to provide a maintenance for his
10. What is the second? 436.
issue? 449.
8. What is the penalty on a parent's re
11. What is the third? 437.
12. To what penalty Is that clergyman fusing to provide a maintenance for such
liable who marries a couple either with of his children as the law puts upon him
out publication of banns or without a to maintain? 449.
9. What is enacted if a Popish or Jew
license? 437.
13. To what penalty Is he liable, by ish parent shall refuse to allow his Prot
statute 4 & 5 Ph. and M. c. 8, who mar estant child a fitting maintenance? 449.
ries a female under the age of sixteen 10. What Is the law as to disinherit
years without consent of her parents or ing children by will? 449, 450.
11. What may a parent no for a child,
guardians? 437.
14. What marriaqes without consent as its protector, towards others? 450.
are void by statute 26 Geo. II. c. 33? 437, 12. In what one case does the law in
terfere between a parent and his child in
438.
15. What Is the fourth legal incapacity regard to education? 451.
to contract marriage; and what has the 13. From what is the power of parent*
statute 15 Geo. II. c. 30 provided as to over their children derived? 452.
14. What power do our laws give a
this incapacity? 438. 439.
10. How must a marriaqe be celebrated parent over his child? 452, 453.
15. When does that power cease? 453.
to make it valid? 439, 440.
17. In what two ways may marriages 16. Whence do the duties of children to
be dissolved? 440.
their parents arise? 453.
18. What are the two kinds of divorce? 17. What are those duties? 453, 454.
440.
18. Do these duties cease upon any
19. For what cause must the first kind misbehavior of the parent? 454.
19. Who is a bastard? 454.
of divorce be? 440.
20. For what cause must the second 20. Why is our law on this head su
kind of divorce be? 440, 441.
perior to the Roman? 455.
21. In case of divorce a mensa et thoro, 21. What Is a writ de ventre inspiciwhat does the law allow to the wife? endo: and by whom and when may it be
441.
sued out? 456.
22. What is the writ de estoveriis ha- 22. If a man dies, and his widow mar
ries again so soon that, by the course of
bendis? 441.
23. But in what case does the law nature, the child of which she shall be
allow no alimony? 442.
delivered might have been begotten by
24. What are the legal consequences of either husband, which shall be the child's
marriage.' 442.
father? 457.
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23. In what cases may children born
during wedlock be bastards ? 457.
24. What is the duty of parents to their
bustard children? 458.
25. What Is the method in which the
English law provides maintenance for bas
tards t 458.
2(5. What are the rights of a bastard?
459.
27. What is the principal incapacity of
a bastard? 459.
28. How may a bastard be made legiti
mate? 459.
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3. How are these incorporations again
divided? 470.
4. Of what two sorts are lay corpora
tions? 470.
5. What is absolutely necessary to the
erection of a corporation? 472.
6. In what sort of corporations is the
king's implied consent to be found? 472.
7. What are the two methods by which
the king's consent is given? 473.
8. What is necessary to the very being
of a corporation? 475.
9. What are the five powers incident
to all corporations? 475, 476.
CHAP. XVII—Of Guardian and Ward.
10. What are those privileges and dis
abilities that attend aggregate corpora
1. What Is the fourth private econom tions and are not applicable to such as
ical relation of persons? 460.
are sole? 470, 477.
2. What is the first species of guar
11. May either kind of corporation take
dian; and who is that guardian? 4C1.
goods and chattels for the benefit of
3. If the father assign no guardian to themselves and their successors? 477.
his daughter under the age of sixteen 12. Who have the right to give laws to
years, who shall be her guardian? 401. ecclesiastical
4. What and who is the second species tions? 477. and eleemosynary founda
of guardian? 461.
13. What acts can aggregate corpora
5. What is the third species of guar tions,
that have by their constitution a
dian; when does it take place; upon head,
during the vacancy of the head
whom does that guardianship devolve till ship ? do
478.
the minor is presumed to have sufficient 14. In
aggregate corporations what de
discretion to choose his own guardian; termines the
act of the whole body; and
and at what age does that presumption what is enacted
by statute 33 Hen. VIII.
take place? 461, 462.
27 as to any private statutes made by
6. What is the fourth species of guar c.founders
of corporations in derogation of
dian; how may it be appointed; and who the common
law in this particular? 478.
may accept the appointment? 462.
15. How do the statutes of mortmain
7. What are the power and reciprocal affect
corporations? 479.
duty of a guardian and ward? 462.
16. What is the general duty of corpo
8. What is the guardian bound to do rations?
480.
when the ward comes of age? 463.
17.
How
this duty enforced? 480.
9. Under whose control are guardians? 18. Who is
is
the visitor of ecclesiastical
403.
480.
10. What are the different ages at corporations?
19. Who is the visitor of lay corpora
which male and female are competent to tions?
480.
different purposes? 403.
20. What does the law mean by the
11. On what day is the full age of male distinction
of fundatio incipiens and funand female completed? 403.
datio pcrficiens; and why is the king the
12. How can an infant be sued? 464. visitor
of all lay civil corp raiions, and the
13. How can he sue? 464.
endower the visitor of all lay eleemosynary
14. At what age may an infant be cap ones?
481.
itally punished? 464.
Where shall the king exercise this
15. What if an infant neglect to de his21.Jurisdiction?
481.
mand his right? 465.
May there not be another visitor of
16. What estates may an infant aliene? lay22. eleemosynary
corporations than the
405.
482.
17. What legal act may an infant do? founder?
23. What has been long held as to the
405.
visitation of hospitals, spiritual and lay;
18. How may an infant purchase what
does the statute 14 Eliz. c. 5 direct
lands? 400.
the subject; and by whom are all the
19. What deed can an infant make on
hospitals founded by the statute 39 Eilz.
which is not afterwards voidable? 466. c.
5 to be visited? 482.
20. How may an infant bind himself 24.
Are colleges lay or ecclesiastical cor
by contract? 406.
porations? 483.
25. To whom do the lands and tene
CHAP. XVIII.—Of Corporations.
ments of a corporation revert upon its
1. What are bodies politic, bodies cor dissolution? 484.
porate, or corporations; and for what pur
26. What becomes of the corporation's
debts upon its dissolution? 484.
pose are they constituted? 407.
27. By what four methods may a cor
2. What is the first division of corpora
poration be dissolved? 485.
tions? 409.
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28. What is an information in nature of chises of the city of London t 485.
a writ of quo warranto; and when may It 30. What is provided against the dis
be brought? 485.
solution of corporations T 485.
29. What is enacted as to the fran
BOOK II —OF THE RIGHTS OF THINGS.
CHAP. I—Of Property in General.

signification, upwards and downwards?
18.
1. What do the writers on natural law 14. What passes In law by a grant of
style those rights which a man may ac water? 19.
quire in and to such external things as
are unconnected with his person? 1.
CHAP. III.—Of Incorporeal Hereditaments.
2. In what has all dominion over exter
nal things its original? 2.
1. What is an incorporeal heredita
3. In those times when all things were ment? 20.
in common among men, what first gave 2. Of what ten sorts do incorporeal
to one man a transient property in the hereditaments principally consist? 21.
use of a thing? 3.
3. What is an advowson? 21.
4. What circumstances must soon 4. What is the difference between an
have pointed out the necessity of appro adrowson appendant and an adrowson in
priating to individuals not the immediate gross? 22.
vse only, but the substance, of the thing to 5. What is an advowson presentative?
be used; and how must that property 22.
have been originally acquired? 4-9.
6. What is an advowson collative? 22.
5. What was the origin of conveyances, 7. What is an advowson donative? 23.
wills, heirships, and escheats? 9-13.
8. What are tithes, whether predial,
6. But are there not some few things mixed, or personal? 24.
which are capable only of a transient 9. To whom are they due? 28.
usufruct property, and which must there
10. By what two means may lands be
fore still remain in common? 14.
discharged from the payment of tithes?
7. And are there not other things in 28.
which a permanent property may subsist, 11. What Is a real composition; and by
and which yet would frequently be found what means has it grown into desuetude?
without a proprietor had not the law pro 28, 29.
vided a remedy for this inconvenience? 12. What is a modus dccimandi, or
modus only, as it is called? 29.
14, 15.
13. What six rules must be observed
CHAP. II.—Of Real Property; and, first, of to make the modus good and sufficient?
Corporeal Hereditaments.
30.
14. What is a rank modus? 30.
1. What are the objects of dominion or 15. What is a prescription de non deciproperty, as contradistinguished from mendo? 31.
what? 16.
16. Who are personally entitled to the
2. Into what two kinds are things, by privilege of being discharged from the
the law of England, distributed? 16.
payment of tithes? 31.
17. From what original have sprung
3. What Is the commentator's defini
tion of the first kind of things? 16.
all the lands which, being in lay hands,
do at present claim to be tithe-free? 32.
4. What of the second? 16.
5. Of what three sorts or kinds are 18. What Is right of common? 32.
19. Of what four sorts does common
things real usually said to consist? 16.
chiefly consist? 32.
6. What Is tenement in law? 17.
7. How does Sir Edward Coke define a 20. What is common of pasture; and of
what four species does it consist? 32.
hereditament? 17.
8. Does either of these kinds of things 21. What is common appendant? 33.
22. What is common appurtenant? 33.
real include the other? 17.
23. What is common because of vicin
9. Of what two kinds are heredita
ments; and of what do each of those age? 33.
24. What Is common in gross? 34.
kinds consist? 17.
10. Under what general denomination 25. What is called a lord of a manor's
may all corporeal hereditaments be com approving? 34.
20. What is common of piscary? 34.
prehended ? 17.
11. If I convey the land, doth the 27. What is common of turbary? 34.
28. What is common of estovers or
structure upon it pass with it? 18.
12. How is water considered in law; botes? 35.
and by what description must an action 29. What is right of way; and on what
three reasons may it be grounded? 35.36.
be brought to recover it? 18.
13. What extent hath land, in its legal 30. Upon what principle of law, when
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a man grants me a piece of ground In the 12. What was the twofold nature of
middle of bis Held, does lie at the same the feudatory's service or suit? 54.
time taeitiy and impliedly give me a way 13. \vhy were the feudatories distin
guished by the appellation of pares curtis
to come at It? 30.
or curiw? 54.
31. What are offices? 36.
14. How were feuds hereditary? 55, 56.
32. What are dignitiesf 37.
33. What are franchises or liberties ? 37. 15. Why could neither the lord nor the
34. Wherein do a forest, a chace, and a vassal aliene their estates without the
consent of each other? 57.
park differ? 38.
16. Whence came feodal tenures to be
35. What is a free warrent 38, 39.
36. How comes It to pass that a man divided into feodal propria et impropria;
and his heirs have sometimes free warren, and what was the difference between
such feuds? 57, 58.
over another's ground? 39.
37. What is a free fishery; and by what
was the making grants of such a fran CHAP. V.—Of the Ancient English Tenures.
chise prohibited? 39.
38. Wherein does a free fishery differ 1. Why are the words tenement, tenant,
from a several one and a common of pis and tenure so universally applied in
cary ? 39, 40.
speaking of all the real property of the
39. What are corodicsf 40.
kingdom? 59.
40. What is an annuity; and wherein 2. Who is the lord paramount of Eng
does it differ from a rent charge? 40.
land? 59.
41. What are rents f 41.
3. Who were called tenants paravall?
42. What are the four requisites to a 60.
rentf 41.
4. Who were called tenants in capite?
43. What are the three manner of 60.
rents at common law? 41.
5. Of what two kinds, in respect of
44. What is rent-service? 42.
their quality, were the services that were
45. What is rent-charget 42.
due on account of the four principal spe
46. What Is rcnt-scckt 42.
cies of lay tenure, to which all other ten
47. What are rents of assize? 42.
ures that subsisted among our ancestors
48. What are chief-rents? 42.
may be reduced? 60.
49. What are quit-rents? 42.
6. Of what two kinds were they in re
50. What were anciently called white- spect of their quantity and the time of
rents or blanch farms, reditus albi, in con exacting them? 60.
tradistinction to reditus nigri or black
7. What were free services? 60.
mail? 42.
8. What were base services? 61.
51. What Is rack-rent? 43.
9. What were the certain services? 61.
52. What Is a fee-farm rent? 43.
10. What were the uncertain services?
53. Where and when Is rent regularly 61.
due and payable? 43.
11. What, according to Bracton, were
these
four principal species of lay-tenure,
CHAP. IV—Of the Feodal System.
to which all other tenures that subsisted
1. Whence is the origin of the consti among our ancestors may be reduced?
tution of feuds? 45.
61, 62.
12. What constituted a tenure by
2. What were feuds? 45.
3. Upon what condition were they knight-service, and what was the service?
held; and what was the nature of the feo 62.
dal constitution? 46.
13. What was this tenant's reditus, his
4. At about what time was the feodal rent or service, for the land he claimed to
polity received in England? 48.
hold? 62.
5. Into what historical mistake have 14. What were the seven fruits and
many writers been led by not understand consequences Inseparably Incident to this
ing the feodal acceptation of the word tenure? 63.
conquest? 48.
15. What were the three principal aids
6. Upon the introduction of the feodal which were taken by the lord of this ten
system Into England, what became of the ant?
16. 63.
Wrhat did king John's magna carta
fundamental maxim and necessary prin
ciple of our English tenures? 51.
ordain as to aids? 64.
7. How was the feodal system affected 17. What did the statute called confirby king Henry I.'s charter? 52.
matio chartarum ordain as to aids? 64.
8. How by that of king John, con
18. What did the statute of Westminster
firmed by his son Hen. III.? 52.
fix as to aids? 65.
9. What were the grantor and grantee 19. What was relief, and how was It
of a feud respectively called? 53.
compounded for? 65, 66.
10. What was the ceremony of grant
20. What was primer seisin? 66.
ing a feud? 53.
21. What was wardship? 67.
11. What were the oaths of fealty and 22. What was livery or ousterlemain ?
homage? 53, 54.
68.
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23. What was an Inquisltio post mor minster, declare as to all sales or feoff
tem ? 68.
ments of land; and what is now there
24. Who was compelled to receive the fore essential to a manor? 91, 92.
order of kniyhlhood or to pay a flue to the 19. What were pure villeins; and of
king? 69.
what two classses? 92-94.
25. What was the right of marriage 20. What was a neife? 94.
(maritagitim, as contradistinguished from 21. In case of a marriage between a
matrimonium) t 70.
freeman and a neife, or a villein and a
26. What were fines upon alienationt 71. freewoman, were the issue free or villein?
27. What was an attornment? 72.
94.
28. What was escheat ? 72.
22. Why could not a bastard be born
29. What was the tenure by grand ser- a villein? 94.
geanty, per magnum scrvitium? 73.
23. In what cases had the villein rem
30. What was tenure by carnage? 74. edy at law against the lord? 94.
31. What was tenure by scutagc, or es- 24. How might a villein be enfran
cuage, scrvitium scuti? 74.
chised? 94.
32. What did magna carta declare as to 25. What was implied manumission?
scutagc t 74.
94, 95.
33. By what means were all the ad
26. How came villeins to be called ten
vantages of the feodal constitution de ants by copy of court-roll? 95.
stroyed ? 75.
27. How did villenage decline and fall?
34. To whom do we owe the plan for 95, 96.
the abolition of the feodal system? 76,77. 28. From what has been premised,
35. What actually gave it its death what two indispensable principles of
copyhold tenure may we collect? 97.
blow? 77.
29. In what degree have the customs
CHAP. VI.—Of the Modern English Ten of manors superseded the will of the lord?
ures.
97.
30. What four fruits and appendages
1. What, in Its most general and ex
tensive signification, is socage, to which has a copyhold tenure, whether of inher
all tenures, except frankalmoign, grand ser- itance or for life, in common with free
geanty, and copyhold, were reduced upon tenures? 97.
the abolition of the feodal system? 78, 79. 31. What three besides has a copyhold?
97.
2. Of what two sorts is socage ? 79.
3. What is the etymology of the word? 32. What Is a heriot? 97.
33. What is wardship in copyhold es
80, 81.
4. Does free and common socage tenure tates? 98.
remain In any part of England to this 34. What are fines; and what has the
day; and what people's liberty does that law declared to be the ultimatum of their
remnant prove socage to have been? 81. amount? 98.
5. Since the certainty of its services is 35. What was privileged ville/iage or
the grand criterion of socage, what will villein socage? 99.
36. What species of our modern ten
tills species of tenure include. 81.
ures has arisen from this ancient one? 99.
6. What is petit-sergeanty? 82.
37. Of what does ancient demesne con
7. What is tenure in burgage? 82.
8. What is the custom of borough-Eng sist? 99.
38. What Immunities have tenures of
lish? 83.
9. What are the four distinguishing ancient demesne? and in what do lands
liolden by this tenure differ from common
properties of tenure In gavelkind? 84.
10. In what points does tenure in free copyholds? 99-101.
socage partake of the feodal nature? 85-i" 39. To what two species are all lay
tenures now in effect reduced? 101.
89.
11. But wherein did the socage and the 40. What Is that tenure of a spiritual
feodal tenures widely differ as to service, nature which was reserved by the statute
of Charles II.? 101.
relief, wardship, and marriage? 86-89.
41. To what services only are the hold
12. When was the feodal tenure abol
ers of lands under this tenure liable? 101,
ished and sunk into the socage? 89.
13. What species of our modern ten 102.
42. Wherein did this tenure materially
ures has arisen from pure villenage? 90.
differ from what was called tenure by di
14. What is a manor? 90.
15. AVhat was the difference between vine service? 102.
43. Can lands be given to be held by
book-land and folk-land? 90.
16. What Is a court-baron ; and what this tenure now? 102.
happens if the number of suitors should
Estates of Inher
not be sufficient to make a jury of two? CHAP. VII.—Of Freehold
itance.
90, 91.
1. What does an estate in lands, tene
17. What is an honor? 91.
18. What did the 32d chapter of magna ments, and hereditaments signify? 103.
2. To ascertain this signification with
carta, 9 Hen. HI., and the statute of West
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proper accuracy, in what threefold view first sufficient bar of an estate tailt 116,
may estates be considered? 103.
117.
3. What is the primary division of es
31. Can an estate tail be forfeited to
tates with regard to their quantity of in the king upon any conviction of high
terest? 104.
treason? 117, 118.
4. How does the commentator define 32. Do leases made by tenants In tail
an estate of freehold t 104.
bind the issue In tailt 118.
5. What is the twofold nature of es
33. What construction was put upon
tates of freehold (thus understood)? 104. the statute of fines by the statute 32 Hen.
6. Into what two species are estates of VIII. c. 36? 118.
34. What exceptions were made by
freehold of the former nature again di
this statute as to fines, and by the statute
vided? 104.
7. Who is tenant in fee simple or tenant 34 & 35 Hen. VIII. c. 20 as to common recovcriest 118, 119.
In feet 104.
8. What, and In contradistinction to 35. Of what debts are estates tail liable
what, is the true meaning of the word to the payment? 119.
36. What appointment of lands entailed
feet 104, 105.
9. By what words do we, In the most by tenant in tail is good without fine or
solemn acts of law, express the highest recovery t 119.
37. What difference is there, then, be
estate that any subject can have? 105.
10. In contradistinction to what has tween the present estates tail and the old
the word fee the adjunct of simple an conditional fees after the condition was
performed? 119.
nexed to It? 106.
11. Of what species of hereditaments
can a man not be said to be seised in his CHAP. VIII.—Of Freeholds not of Inher
demesne as of feet 100, 107.
itance.
12. What word Is necessary, in the
grant or donation, in order to make a fee 1. Of what two species are such estates
of freehold as are not of inheritance, but
or inheritancef 107, 108.
13. But by what five exceptions Is this for life only? 120.
2. In what two ways may an estate of
rule now softened? 108, 109.
14. Into what two sorts may we divide the first species be created? 120.121.
3. What is a tenant pur auter viet 120.
limited feest 109.
15. What is a base or qualified feet 109. 4. Against whom (with what excep
tion) does the law say that all grants are
16. What was a conditional fee at the to
be taken most strongly? 121.
common law? 110.
5. Are there not some estates for life
17. What did our ancestors hold with which
determine before the life ex
regard to the condition annexed to such pires? may
121.
a feet 110, 111.
6. Why, In conveyances, is the grant
18. But what if the tenant did not in usually
made "for the term of a man's
fact allene the land, and if then both the natural
life?" 121.
tenant and the issue died? 111.
7. What are the two principal incidents
19. What did the statute of Westminster to all estates for lifef 122.
the second (commonly called the statute 8. What are emblementsf 122.
de donis conditionalibus) enact as to condi
9. What Is a cestuy que viet 123.
tional feest 112.
10. When is a tenant for life not enti
20. Whence is the origin of fee-tail and tled to emblementsf 123.
reversion t 112.
11. Are the advantages of emblements
21. What things may, and what may extended to the parochial clergy? 123.
not, be entailed under the statute de 12. What incidents have under-tenants
donis t 113.
or lessees of estates for life above their
22. What Is the first division of the lessors f 123, 124.
13. What is the estate for life (of the
several species of estates tailt 113.
second species of such estates) of a ten
23. What is tail gcneralt 113.
ant in tail after possibility of issue extinctt
24. What is tail specialt 113, 114.
25. By what distinction are estates in 124.
14. By what only is a possibility of
general and special tail further diversi
Issue extinct in law? 125.
fied? 114.
20. What word is necessary to make a 15. Wherein does this estate partake
both of an estate-tail and an estate for
fee-tail f 114, 115.
27. Is there not another species of en lifef 125, 126.
tailed estates, now grown out of use. but 16. What is a tenancy by the curtesy of
still capable of subsisting In law? 115.
Englandt 126.
17. What four requisites are necessary
28. What is this defined to be? 115.
29. What are the four incidents to a to make a tenancy by the curtcsyt 127.
tenancy in tail under the statute of West
18. What does the husband become by
the birth of the child; and what Is he not
minster the second t 115. 116.
30. What and when was declared the till the death of the wifet 127, 128.
1S35
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14. What is an estate at will ? 145.
19. What is a tenancy in dower ? 129.
20. Who may and may not be endowed? 15. In what case is & tenant at will entitled
to emblements? 146.
130.
21. What crimes of the husband bar the
16. What act amounts to a determination
wife's dower? 130, 131.
of the will on either side ? 146.
17. How have courts of law leaned in con
22. Of what may and may not a wife be en
struing demises where no certain term is
dowed? 131.
23. Upon what principle are all endow mentioned? 147.
18. What notice is requisite to determine a
ments made? 131.
24. How long must the husband be seised tenancy from year to year ? 147.
of land in order to entitle the widow to
19. In what one species of estate at will is
the will qualified by what ? 147, 148.
dower? 132.
25. What is usually called the widow's 20. What seems to have been the reason
freebench? 132.
why the absolutefreehold was never granted
26. What are the four species of dower now by lords to their villeins? 148, 149.
subsisting? 132, 133.
21. What kind of freehold have customary
27. Of what part of his lands might a hus freeholders? 149.
band endow his wife ad ostium ecclesite ? 22. What are the comparative advantages
of interest between a copyholder of inherit
133-13528. What is now the only usual species of ance with a fine certain and an absolutefree
endowment? 135.
holder? 150.
29. What is called the widow's quarantine? 23. What is an estate at sufferance ? 150.
13524. Against whom can no man be tenant at
30. What is a writ of admeasurement of sufferance? 150.
25. How must an owner of lands vary his
dower? 136.
31. How may dower be barred or pre proceeding in an action of trespass against
a tenant by sufferance from the same action
vented? 136, 137.
32. How is ajointure defined by Sir Edward against a stranger? 150. '
Coke? 137.
26. What have the statutes 4 & 11 Geo. II.
33. What did the statute of uses provide as c. 23 and 19 enacted in the cases of a tenant's
to barring a wife of dower? 137, 138.
holding over his term or his own notice to
34. What four requisites must be punctu quit? 151.
ally observed to make a jointure good ? 138.
35. What if the jointure be made to the CHAP. X.— Of Estates upon Condition.
Wife after marriage ? 138.
36. What if the jointress be evicted of her 1. What are estates upon condition ? 152.
jointure on account of its being made on a 2. Of what two sorts are estates upon con
- bad title ? 138.
dition ? 152.
37. What are the comparative advantages 3. What three other conditional estates are
of situation between tenant in dower and included under this last sort ? 152.
jointresses? 138, 139.
4. What are estates upon condition implied
152.
CHAP. IX.—Of Estates less than Freehold. in 5.law?
By what two breaches of an implied con
1. What are the three sorts of estates less dition may an office be forfeited? 153.
than freehold? 140.
6. How do a public and a private office
2. What is an estate foryears ? 140.
differ in respect offorfeit? 153.
3. What is a month, in law? 141.
7. Upon what principle proceed all thefor
4. What is a lease for a twelvemonth ? 141. feitures which are given by law of life estates
5. How many hours does the law reckon and others? 153.
8. What is an estate on condition expressed?
in the space of a day ? 141.
6. How might a lessee estate be defeated 154.
, .
9. Of what two sorts are condition ex
by the ancient law ? 142.
7. What is an indispensable requisite to an pressed? 154.
estateforyears? 143.
10. What is an estate " to a man and his
8. Why cannot a lease for life commence heirs, tenants of the manor of Dale"? 154.
11. What is the distinction between a con
in futuro, though a leasefor years may ? 143,
dition in deed and a limitation or condition
144.
9. What right has a tenantforyears in the in law ? 155.
12. In all instances of limitations or con
tenement? 144.
10. Of what is he possessed when he has ditions subsequent, where the condition is
entered the tenement ? 144.
contingent and uncertain, what estate has
11. What is the legal difference between the grantee so long as the condition remains
the term and the time of a lease for years ? unbroken ? 156.
13. When are conditions void ? 156.
144.
14. When are estates, upon void conditions,
1 2. What are the incidents to an estate for
absolute in the tenant, and when in the
years? 144, 145.
13. What is the difference of situation be feoffor? 157.
tween a tenantfor life and a tenantforyears 15. Of what two kinds are estates 'held in
vadio, in gage, or pledge? 157.
with regard to emblements ? 145.
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16. What is vivum vadium, or living
pledgef 157.
17. What is mortuum vadium, deadpledge,
or mortgage ? 157, 158.
18. Who was tenant in mortgage ? 158.
19. Whence is the origin of granting a long
term ofyears by way of mortgage? 158.
20. What is equity of redemption ? 159.
a 1. What is aforeclosure ? 159.
22. What are estates held by statute mer
chant and statute staple ? 160.
23. What is an estate by elegit ? •
24. Why are estates by statute merchant,
statute staple, and elegit, chattel interests,
and notfreehold ? 161, 162.
CHAP. XI.— Of Estates in Possession, Re
mainder, and Reversion.
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21. Is there no way of preventing this
defeat? 171.
22. What is an executory devise ? 172.
23. In what three points does it differ from
a remainder ? 172, 173.
24. Why may a devise offreehold com
mence in futuro ? 173.
25. Within what time does the law's abhor
rence of a perpetuity declare that the contin
gencies of an executory devise ought to be
such as may happen ? 173, 174.
26. Why does the law abhor a perpetuity ?
174.
27. What has been settled in order to pre
vent the danger ofperpetuities as to the per
sons to whom remainders may, by an
executory devise, be limited over after a term
of years has been given to one man for his
life; and what has been also settled as to the
contingencies upon which such remainders
may be limited to take effect? 174, 175.
28. What is an estate in reversion ? 175.
29. What are the two usual incidents to
reversions? 176.
30. What is enacted by the statute 6 Anne,
c. 18 in order to ass'st such persons as have
any estate in remainder, reversion, or expect
ancy, after the death of others, against fraudu
lent concealments of their deaths ? 177.
31. What happens whenever a greatei
estate and a less coincide in the same person
in the same right without any intermediate
estate? 177.
32. What one exception is there to this
rule; and what is the reason of this excep
tion ? 177, 178.

1. Op what two natures are estates with
regard to the time of their enjoyment ? 163.
2. What two sorts of expectancy are there;
and by what acts are they severally created ?
163.
3. What is the difference between estates
executed and estates executory ? 163.
4. What may an estate in remainder be
defined to be? 164.
5. When lands are granted to A. for twenty
years, with remainder \a B. and his heirs for
ever, are not these two estates ? 164.
6. What are the three rules laid down by
law to be observed in the creation of remain
ders f 165, 167, 168.
7. What is called the particular estate?
165.
8. Why cannot an estate of freehold be
created to commence in futuro ? 166.
CHAP. XII.—Of Estates in Severalty, foint9. Is a remainder an estate commencing in
Tenancy, Coparcenary, and Common.
pmsenli or in futuro ? 165, 166.
10. What particular estate will, and when
1. In what four different ways may estates
will a particular estate not, support a remain be held with respect to the number and con
der over? 166, 167.
nections of their owners? 179.
11. Can a remainder be granted of chattel 2. Who is tenant in severalty ? 179.
3. What is an estate in joint-tenancy? 179.
interest ? 167.
12. In what case is it necessary that a 4. How may this estate be created ? 180.
lesseefor years should have livery of seisin ? 5. From what are the properties of a jointestate derived ? 180.
167.
13. Need the precedent particular estate 6. Of what four kinds is the unity of a
and the remainder be in esse at one and the joint-estate? 180-182.
same time during the continuance ofthe first 7. If an estate in fee be given to a man and
his wife, how are they seised ? 182.
estate; or what latitude is allowed ? 168.
14. Of what two sorts are remainders? 8. Upon the decease of one joint-tenant,
168.
what share of the estate remains to the sur
15. What are vested or executed remain vivor; and why ? 183, 184.
9. Why cannot the king, or any corporaders ? 168, 169.
16. On account of what two sorts of uncer lion, be joint-tenant with a private person !
tainty may remaindersbe contingent orexec 184.
10. How may an estate in joint-tenancy be
utory? 169.
17. What is enacted by statute 10 & 11 W. severed and destroyed ? 185.
11. But why is a devise of one joint-ten
III. c. 16 as to posthumous children taking
ant's share by will no severance of thejoint
remainders? 169.
18. What are potentiapropinqua and poten- ure ? 186.
tia remotissima ? 170.
12. In what case is it disadvantageous for
19. Why cannot a contingent remainder of joint-tenants to dissolve the jointure? 187.
freehold be limited on any particular estate 13. What is an estate held in coparcenary?
less than afreehold? 171.
187.
20. How may contingent remainders be
14. Who are parceners by common law ?
dejeat'ed? 171.
187.
Boos IV.—27.
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15. Who are parceners by particular cus
tom? 187.
16. What are the properties of parceners ?
188.
17. Which of the four unities of a jointestate have parceners ? 188.
18. In what five points do parceners differ
from joint-tenants ? 188.
19. What are the five methods in which
parceners may make partition ? 189.
20. What is the law of hotchpot, which is
incident to this estate ? 190, 191.
21. In what three ways may an estate in
coparcenary be dissolved ? 191.
22. Who are tenants in common ? 191-193.
23. Which of the four unities of a jointestate have tenants in common ? 191.
24. By what two means may tenancy in
common be created ? 192, 193.
25. Does the law, in its construction of a
deed, favor joint-tenancy or tenancy in com
mon? 193.
26. What are the incidents attending a ten
ancy in common ? 194.
27. In what two ways only can estates in
common be dissolved ? 194.

10. What is the second rule or canon of in
heritance? 212, 213.
11. What is the third rule or canon of
inheritance ? 214, 216.
12. What are exceptions to this rule? 216.
13. In what one inheritance does succession
by primogeniture take place among females ?
216.
14. In what one inheritance does sole suc
cession take place among females? 216.
15. What is the fourth rule or canon of in
heritance? 217.
16. When is an inheritance divided per
stirpes, and when per capita? 217, 218.
17. What is the fifth rule or canon of in
heritance? 220, 222.
18. What is the great and general principle
upon which the law of collateral inheritances
depends ? 223.
19. What is the sixth rule or canon of in
heritance, being, like the seventh and last,
only a rule of evidence who the purchasing
ancestor was? 214.
20. Who is a kinsman of the whole blood ?
227.
21. Why is the exclusion of a kinsman of
the half-blood not unreasonable ? 228-232.
22. What one inheritance may descend to
CHAP. XIII.—Of the Title to Things Heal the half-blood of the person last seised, so
in General.
that it be the blood of the first purchasor;
and why ? 233.
1. What is the title to things real? 195.
23. For this reason, in what kind of estate
2. What are the four several stages or de is half-blood no impediment to the descent?
grees requisite to form a complete title to 233lands and tenements ? 195-197, 199.
24. What is the seventh and last rule or
3. What is the mere naked possession; how canon of inheritance ? 234.
may it happen; and in what degree is it a 25. What is the most probable original of
legal title? 195, 196.
this rule ? 235.
4. What are the two sorts of right of pos
26. When is this rule totally reversed? 236.
session; and by what means may the first
CHAP. XV.—Of Title by Purchase; and,
grow into the second? 196, 197.
5. What is the mere right of property;
first, by Escheat.
and how can it recover the right of posses
1.
What
is
purchase, taken in its largest
sion ? 197, 198.
and most extensive sense? 241.
2. If an estate be made to A. for life, re
mainder to his right heirs in fee, by what
CHAP. XIV.—Of Title by Descent.
shall the heirs take ? 242.
1. By what two methods may the title to 3. What was meant by calling William the
things real be reciprocally acquired on the Norman Conqueror? 243.
one hand and lost on the other? 201.
4 In what two points does the difference
in effect between the acquisition of an estate
2. What is the title by descent? 201.
3. What is consanguinity; and of what two by descent and by purchase principally con
sist? 243, 244.
kinds? 202.
4. Wherein do these two kinds of consan
5. What five methods of acquiring a title
guinity differ ? 203, 204.
to estates does purchase include ? 244.
5. In what does the very being of collateral 6. What is escheat ? 244, 245.
consanguinity consist? 205.
7. Upon what principle is the law of es
6. What is the method of computing the cheats founded ? 245.
degrees of collateral consanguinity? 206,
8. What are the first three cases wherein
inheritable blood is wanting? 246.
207.
7. What is the first rule or canon of in
9. What is the fourth case wherein inheri
heritance according to which estates are trans table blond is wanting? 246, 247.
mitted from the ancestor to the heir? 208,
10. What is the fifth case ? 247, 24S.
210.
11. Who are bastard eigne and mulicr
8. What is the difference between an heir puisne; and in what case may the former bar
apparent and an heir presumptive ? 208.
the latter of his inheritance; and this for
9. Who cannot be accounted such an an- \ what three reasons? 248.
cestor as that an inheritance of lands or tene12. What legal heirs can a bastard have?
ments can be derived from him ? 209.
249.
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13. What is the sixth case wherein inheri 1 Hen. VIII. c. 2, enacted as to prescriptions?
table blood is wanting ? 249.
264.
14. What is the difference of inheritable ' 4. Wh?t sort of hereditaments may be
operation on the blood of alien in the acts I claimed by prescription ? 264.
of denization and of naturalization f 249, I 5. Why cannot a prescription give a title to
250.
I lands ? 264.
15. If an alien come into England and 6. In whom must a prescription be laid?
there have issue two sons, who are thereby 265.
natural-bom subjects, and one of them pur
7. If the thing prescribed has what inca
chase laud and die, who cannot be his heir, pacity, why cannot the prescription be made ?
and why ? 250.
265.
16. What is enacted by the statute 11 & 12 8. Why cannot deodands, felons' goods,
W. III. c. 6 as to the inheritance of natural- and the like be prescribed for, while treasureborn subjects deriving their pedigrees through trove, waifs, estrays, and the like can ? 265.
aliens; and how is this statute qualified by 9. For what more may a man prescribe in
himself and his ancestors than he may in a
that of 25 Geo. II. c. 39? 251.
17. What is the seventh case wherein in que estate ; and why may he do so? 266.
10. Is there not a difference in the inheri
heritable blood is wanting? 251.
18. What is the difference between forfeit tance of a thing prescribed in one's self and
ures of lands to the king and escheat to the one's ancestors, and one prescribed in a que
lord? 251-254.
estate? 266.
19. By what means only can the corruption
of blood be absolutely removed? 254.
(CHAP. XVIII. — Of Title by Forfeiture.
20. If a man attainted be pardoned by the
king, can his son inherit? 254.
1. What isforfeiture} 267.
21. If a man have issue a son and be at
2. By what eight means may lands, tene
tainted, and afterwards pardoned, and then ments, and hereditaments beforfeited ? 267.
have issue a second son and die, who cannot 3. What are the six offences which induce
be his heir, and why? 255
a forfeiture of lands and tenements to the
22. If the ancestor be attainted, may his crown ? 267, 268.
sons be hr irs to each other? 255.
4. Of what three kinds is the alienation
23. What is declared in most of the new \ contrary to law which induces a forfeiture ?
felonies created by act of parliament since 268.
the reign of Hen. VIII.; and wherefore is it 5. What is alienation in mortmain, in
so? 256.
I morlua manu ? 268.
24. In what singular instance are lands held 6. How were common recoveries invented ?
in fee-simple not liable to escheat to the lord, 271.
even when their owner is no more, and hath 7. How were uses and trusts invented ? 272.
left no heirs to inherit them ? 256, 257.
I 8. What is license of mortmain ; and how
25. What is the eighth and last case wherein has it been dispensed with ? 272, 273.
inheritable blood is wanting; and how does 9. What is enacted by the statute 9 Geo.
this case differ from all the rest ? 257.
II. c. 36 as to lands and tenements, or money
to be laid out thereon, given for or charged
with charitable uses ? 273, 274.
CHAP. XVI.—Of Title by Occupancy.
10. Who are excepted out of this act; and
with what proviso is the exception made?
1. What is occupancy ? 258.
2. To what single instance, so far as it con 274.
cerns real property, have the laws of England
1 1. Why is alienation to an alien a cause
confined this right? 258.
of forfeiture? 374.
3. Why
no had
rightthe
of occupancy
12. When are alienations by particular
■where
thewas
king
reversion allowed
of the tenants
forfeitures ; and to whom, and for
lands? 259.
what two reasons ? 274, 275.
13. What is it if tenant in tail alienes in
4. What if the estate pur aider vie had
been granted to a man and his heirs? 259.
fee; and why ? 275.
14. In case offorfeiture by particular ten
5. But what do the statutes of 29 Car. II.
c. 3 and of 14 Geo. II. c. 20 enact as to this ants, what becomes of all legal estates by
estate? 259, 260.
them before created ? 275.
6. What is the commentator's opinion as to 15. What is disclaimer, in its nature and
the operation of these statutes ? 260.
consequences? 275, 276.
16. What isforfeiture by lapse ? 276.
7. What is the law of alluvion and dere
liction ? 261, 262.
17. In what two cases can no right of lapse
accrue ? 276.
18. What is the term in which the title to
CHAP. XVII.—Of Title by Prescription.
present by lapse accrues? 276, 277.
1. What is title by prescription ; and how 19. What if the bishop be both patron and
is it distinguished from custom ? 263.
ordinary? 277.
20. What if the bishop or metropolitan do
2. What is called prescribing in a que es
not present immediately upon lapse? 277.
tate ? 264.
3. What has the statute of limitations, 32 21. What if the king do not? 2J7.
1839
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22. In what cases only is the bishop re
8. How may the purchase of a feme-covert
quired to give notice of a vacancy to the be avoided t 293.
9. What of the conveyance or other contract
patron, in order to entitle him, the metropol
itan, and the king to the advantage of a of afeme-covert ? 293.
10. What only can an alien hold ? 293.
lapse ? 278.
23. When does the law style the bishop a 1 1. What are the legal evidences of aliena
disturber; and of what does it consequently tions called ? 294.
12. Of what four kinds are these common
deprive him ? 278.
24. What if the right of presentation be assurances? 294.
contested? 278.
25. What is forfeiture by simony? 278,
CHAP. XX.—Of Alienation by Deed.
279.
26. Is tt simony to purchase a presentation,
1. What is a deed in its general nature?
the living being actually vacant ? 279.
295.
27. Is it simony for a clerk to purchase the 2. What is an indenture ? 295.
next presentation and be thereupon pre
3. What is a chirograph ? 296.
sented? 279, 280.
4. Which is the original, and which the
28. Is it simony for a father to purchase counterpart, of a deed ? 296.
such a presentation for his son ? 280.
5. What is a deed-poll ? 296.
29. What if a simoniacal contract be made 6. What are the eight requisites of a deed?
with the patron, the clerk not being privy 296-298, 304-308.
thereto? 280.
7. What are the eight usual, formal, and
30. Are bonds given to pay money to char orderly parts of a deed? 298-301, 304.
itable uses on receiving a presentation to a 8. What are the premises of a deed ? 298.
living simoniacal ? 280.
9. What are the habendum and tenendum ?
31. What bonds of resignation are not 298, 299.
simoniacal f 280.
10. What is the reddendum ? 299.
32. Are general bonds ofresignation legal ?
11. What is a condition ? 299, 300.
280.
12. What is the clause of warranty? 300.
33. What are the only causes for which the
13. What was the origin of express war
law will justify the patron's making use of ranties? 301.
such a general bond of resignation ? 280.
14. What was the difference between lin
34. Of what two kinds are the conditions eal and collateral warranty? 301, 302.
the breach or non performance of which in
15. What was a warranty commencing by
duces aforfeiture? 281.
disseisin? 302.
35. What is waste, and of what two kinds ?
16. In case the warrantee was evicted,
281.
what was the obligation of the heir? 302.
36. What are the general heads of waste in
17. What warranties against the heir axe
houses, in timber, and in land? 281, 282.
now good ? 302, 303.
37. Who are liable to be punished for
18. What are covenants ? 304.
waste, and who not ? 282, 283.
19. What is the difference of effect between
38. What is the punishment for committing covenanting for heirs and covenanting for
waste? 283, 284.
executors and administrators ? 304.
39. By what may copyhold estates be for
20. For what reasons has the covenant, in
feited? 284.
modern practice, totally superseded the war
43. Who is a bankrupt ? 285.
ranty? 304.
41. What becomes of a bankrupt's lands 21. Of what does the conclusion of a deed
and tenements? 285, 286.
consist? 304.
42. With only what exception has the 22. Is a deed good with no, or a false date ?
statute 21 Jac. I. c. 19 authorized the disposal 3°4of a bankrupt's estate tail in possession,
23. When is it necessary to the validity of
remainder or reversion ? 286.
a deed to read it to the parlies ? 304.
24. What if a deed be read falsely? 304.
CHAP. XIX.—Of Title by Alienation.
25. Is it necessary to sign as well as seal a
1. What is alienation, conveyance, or deed? 305, 306.
purchase, in its limited sense? 287.
26. What is the delivery of a deed; and
2. Who are capable of conveying and pur what is its efficacy ? 307.
27. What is the difference between a deed
chasing? 290.
3. How alone may contingencies and mere and an escrow ? 307.
28. Of what use is the attestation of a
possibilities be assigned to a stranger ? 290.
4. What seven descriptions of persons are deed? 307.
incapable of conveying ? 290-293.
29. Must the witnesses sign the deed ? 307,
5. Are the conveyances and purchases of 308.
idiots and persons of non-sane memory, in
30. By what five means may a deed be
fants, and persons under duress, void ? 291. avoided? 308, 309.
6. May a non compos plead his own disa
31. What are those deeds called which are
generally used in the alienation of real
bility in order to avoid his acts? 291, 292.
7. May his next heir, or other person estates? 309.
32. Of what two natures are conveyances as
interested, plead it ? 292.
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63. Why is not a livery ofseisin necessary
to a release or confirmation of lands ? 325,
326.
64. What is a surrender ? 326.
65. Why is not a livery of seisin necessary
to a surrender? 326.
66. What is an assignment ; and wherein
does it differ from a lease ? 326, 327.
67. What is a defeazance; and may it be
made after the original conveyance ? 327.
68. What are uses and trusts in our law ?
328.
69. Who were the terre-tenant, and who
the cestuy que use, or the cestuy que trust ?
328.
70. What was done by the statute of uses,
27 Hen. VIII. c. 10? 332, 333.
71. In what do the contingent or spring
ing uses of a conveyance, differ from an ex
41. Why cannot freeholds be made to com ecutory devise ? 334.
mence infuturo? 314.
72. Why, in both cases, may a fee be
42. If a freehold remainder be created limited to take effect after afee ? 334.
after, and expectant on, a lease for years 73. What is a secondary or shifting use?
now in being, to whom must the livery be 33574. What is a resulting use ? 335.
made? 314, 315.
43. Of what two kinds is livery of seisin ? 75. May uses originally declared be re
voked at any time and new ones declared ?
3'544. How is livery in deed performed ? 315, 335.
76. What it is the origin of trusts? 335,
3'6.
33645. What is livery in law ? 316.
77. How do the courts now consider a
46. What is the conveyance by gift, dona
trust-estate? 337.
tio? 316, 317.
78. To what twelfth species of conveyance
47. What are grants, concessiones ? 317.
has that by livery of seisin now given way ?
48. What is a lease ? 317, 318.
49. What was the old meaning of the word 338.
79. What thirteenth species of conveyance
farm, in which sense it is used 111 the opera
has been introduced by this statute of uses ?
tive words of a lease, " tofarm let?" 318.
50. To what one species of L j« is livery 338.
80. What was enacted by the 27 Hen. VIII.
of seisin necessary? 318.
51. What three manner of persons does c. 16 as to bargains and sales? 338.
81. What gave rise to thefourteenth species
the enabling statute, 32 Hen. VIII. c. 28,
empower to make leases for three lives or of conveyance; and what is its nature? 338,
one and-twenty years? 319.
33952. But what are the nine requisites that 82. What may be added as a fifteenth and
the statute specifies which must be observed a sixteenth species of conveyance ? 339.
83. What are the three species of deeds
in order to render the leases binding? 319,
used not to convey but to charge or dis
320.
53. Unless under what six regulations do charge lands? 340.
84. What is an obligation or bond, whether
the disabling or restraining statutes of
Elizabeth restrain all ecclesiastical or eleemo single (simplex obligatio) or conditional;
synary corporations, and all parsons and and how is it a charge upon lands? 340.
vicars, from making any leases of their 85. When is the condition of a bond void;
and when the bond itself? 340, 341.
lands? 320, 321.
54. Is there not another restriction with I 86. On the forfeiture of a bond, what sum
regard to college-leases by the statute 18 is recoverable? 341.
87. What is a recognizance ; and wherein
Eliz. c. 6? 322.
55. What restraint upon the leases of bene does it differ from a bond? 341.
ficed clergymen does non-residence place? 88. What is a defeazance on a bond or
recognizance, or judgment recovered; and
322.
wherein does it differ from a common condi
56. What is an exchange ? 323.
57. Is either livery of seisin or entry neces tional bond? 342.
89. What general registers for deeds, wills,
sary in order to perfect an exchange ? 323.
and other acts affecting real property are
58. What is a partition ? 324.
59. Can a partition be made by parol only, there in England and Scotland ? 343.
in any case ? 324.
CHAP. XXI.—Of Alienation by Matter of
60. What is a release ? 324.
Record.
61. For what five purposes may releases
assurances
by matter of
I.
What
are
enure? 324, 325.
record? 344.
62. What is a confirmation ? 325, 326.
1841
to the manner in which they receive their
force and efficacy ? 309.
33. Of what two kinds are conveyances by
the common law ? 309.
34. What are the six species of original con
veyances; and wnat the five of derivative?
310.
35. What is afeoffment? 310.
36. What is necessary to the perfection of
afeoffment f 311.
37. What if an heir dies before entry made
upon his estate ? 312.
38. By what delivery is a conveyance of a
copyhold estate made to this day ? 313.
39. What is necessary, by the common law,
to be made upon every grant of an estate of
freehold in hereditaments corporeal? 314.
40. What is necessary in leases for years ?
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2. Of what four kinds are they ? 344.
35. What is the voucher, vocatio, or calling
3. What are the intentions of private acts to warranty ; and who is the vouchee ? 358.
of parliament ? 344.
36. Who is the recoverer, and who the
4. With what cautions and preliminaries recoveree? 358.
37. What is called the recompense or re
are private acts ofparliament made ? 345.
5. In what are the king's grants con covery in value ? 359.
38. Of what nature is this recompense; and
tained ? 346.
6. What is the difference between the who is usually the common vouchee? 359.
king's letters-patent, litera patentes, and his 39. What is a recovery with double voucher;
and why is it now usually employed ? 359.
writs close, Uteres clause? f 346.
40. What is the reason why the issue in tail
7. In what three points does the construc
is
held to be barred by a common recovery ?
tion of the king's grants differ from those
360.
of a subject ? 347, 348.
8. What is a fine of lands and tenements? 41. In what light have our modern courts
of justice considered common tecoveries?
348.
360.
9. What is the origin of fines ? 349.
42. How does the commentator recom
10. Why is a fine so called ? 349.
11. What is the action of covenant upon mend the shortening of the process of this
conveyance? 361.
which the fine is founded ? 350.
43. What are the force and effect of a com
12. What is the primer fine? 350.
13. What is the licentia concordant f 350. mon recovery? 361.
14. What is the king's silver, or postfine ? 44. By statute, when will not a recovery
bar an estate tail, and who shall not suffer a
35°15. What is the concord ; and who is the recovery? 362.
45. What, in all recoveries, is necessary on
cognizor, and who the cognizee? 350, 351.
16. How must the acknowledgment be the part of the recoveree or tenant to the
made; and how far does this acknowledgment prcecipe? 362.
46. But what are the provisions of the
complete the fine? 351.
statute 14 Geo. II. c. 20 in order to make
17. What is the note of the fine? 351.
good a recovery ? 362.
18. What is thefoot of the fine ? 351.
T9. What proclamation1; of a fine hath the 47. By what two sorts of deed may the uses
statute added to prevent the levying of one of a fine or recovery be directed ? 363, 364.
48. When are these deeds called deeds to
by fraud or covin ? 352.
2 \ Of what four kinds are fines thus lead the uses of a fine or recovery, and when
deeds
to declare them; for what purpose are
levied ? 352, 353.
21. What is a fine stir cognizance de droit, they made; and what effect have they on the
come ceo que il ad de son done ; and of what fine or recovery? 363, 364.
efficacy is it? 352.
22. What is a fine sur cognizance de droit CHAP. XXII.—Of Alienation by Special
tanturn ; and for what is it commonly used ?
Custom.
35323. What is a fine sur concessit ? 353.
1. To what are assurances by special cus
24. What is a fine sur done, grant, et tom confined ? 365.
render ; and wherein does it differ from the 2. How are copyhold lands generally trans
fine sur cognizance de droit, come ceo, &c. ? ferred? 365.
3. What is surrendersursum redditio; and
35325. What are the force and effect offines ? what is the manner of transferring copyhold
estates? 365, 366.
354, 355?6. What are the three classes of persons 4. What operation upon a copyhold estate
bound by a fine ? 355.
has anyfeoffment or grant ? 367.
27. Who are the parties to a fine, and how 5. If I would exchange a copyhold estate
are they bound ? 355.
with another, or devise one, what must be
28. Who are privies, and how are they done? 367, 368.
bound? 355.
6. What effect will a fine or recovery had
29. Who are strangers, and in what cases of copyhold lands in the king's courts have;
are they bound ? 356.
and how may such fine or recovery be re
30. But what is necessary in order to make versed by the lord? 368.
a fine of any avail at all ? 356, 357.
7. What are the three several parts of the
31. Upon what neglect of the remainder assurance hy surrender? 368.
man or reversioner does a tenant'sfor life 8. What part of it does the surrender itself
levying a fine fail to forfeit the estate from constitute? 368.
the latter to the former and bar it forever ? 9. What if the lord refuse to admit the
356.
surrenderee? 368.
32. What is the nature of a common re
10. Can the surrenderor retract his sur
covery, and how far is it like a fine? 357.
render? 369.
33. What is the writ ofprcecipe quod red- 11. What is the presentment of the sur
dat ; and what does it allege? 358.
render; and when and by whom must it be
34. Who is the demandant, and who the presented? 369.
defendant? 358.
12. What if those into whose hands the
1S42

BLACKSTONE'S COMMENTARIES.

47i

surrender was made refuse to present and CHAP. XXV.—Of Property in Things
the lord refuse to compel them to do so?
Personal.
3&913. Of what three sorts is admittance?
1. Of what two natures is property in
37o.
chattels personal ? 389.
14. What is the lord bound to do in ad
2. Into what two sorts is property in chat
mittances upon a voluntary grant f 370.
tels personal of the former nature divided ?
15. How is the lord regarded in admit 389tances upon surrender of a former tenant,
3. What is property in chattels personal in
or upon descentfrom the ancestor? 370, 371. possession absolute ? 389.
16. In what, however, do admittances upon 4. Into what two classes does the law dis
surrender differ from admittances upon de tinguish animals ? 390.
scent? 371.
5. What property can a man have in such
17. Are heirs of copyhold compellable to be animals
as are domiticz, and what in such as
admitted? 372.
arefercv natures? 390.
6. Why, of all tame and domestic animals,
CHAP. XXIII.—Of Alienation by Devise.
does the brood belong to the mother (with
1. What is devise t 373
exception) ? 390.
2. Upon what did the restraint of devising what
7. What is property in chattels personal,
lands take place? 373.
3. What estate only could then be devised, in possession qualified, limited, or special ?
39'with what exceptions ? 374.
8. On what three accounts may a qualified
4. In what shape did the popish clergy, property
subsist in animals fierce natural?
who then generally sat in the court of chan 391cery, allow of the devise of lands? 375.
9. What are those animals fcra natura in
5. Upon what did lands in this shape be which
a qualified property may be acquired
come no longer devisable ? 375.
per industriam homiuis, by a man's re
6. What did the statute of wills, 32 Hen. claiming
and making them tame by art,
VIII. c. 1, enact? 375.
7. How is a devise to a corporation for a industry, and education ? 392.
charitable use now held by the statute 48 10. How long are these animals the pro
perty of a man ? 392.
Eliz. c. 4 to be valid ? 376.
8. What does the statute of frauds and 11. What animals is it felony to steal?
12. What crime is it to steal such animals
perjuries, 29 Car. II. c. 3, direct as to de
the stealing of which does not amount to
vises of lands ? 376.
9. Are copyholds and terms for years within felony? 394.
13. When, and how long, may a qualified
the statute ? 376.
property also subsist with relation to animals
10. How may a will be revoked ? 376.
11. What did the statute 25 Geo. II. c. 6 fiera natural, ratione impotentiat, on account
of their own inability ? 394.
declare as to the witnesses to a will ? 377.
12. What hath the statute 3 & 4 W. and
14. What is that qualified properly which
M. c. 14 provided for the benefit of a testa a man may have in animals fierce natura,
tor's creditors ? 378.
propter privilegium ? 394, 395.
13. How is a will of lands considered by
15. What other things besides animals
the courts of law? 378.
ficra natura; may be the objects of qualified
14. What distinction between devises of property; and how long does that pioperty
lands and testaments of personal chattels is last? 395.
founded upon this notion ? 378, 379.
16. These kinds of qualification in pro
15. What seven general rules and maxims perty arise from the subject's incapacity of
have been laid down by courts ofjustice for absolute ownership ; but in what cases may
the construction and exposition of all the property be of a qualified or special nature,
species of common assurances ? 379-382.
on account of the peculiar circumstances of
the oivner, when the thing itself is very
CHAP. XXIV.—Of Things Personal.
capable of absolute ownership? 396.
1. What are included under the name of
17. Hath a sen>anl who hath the care of
his master's goods or chattels any properly in
things personal ? 384.
2. Do not things personal consist of things them ? 396.
movable only, as things real do of things im
18. What is called a thing, or chose in
movable? 3S5.
action ? 396, 397.
3. Under what general name, then, is the
19. Upon what depends, and what are the
whole comprehended ? 385.
only regular means of acquiring, all pro
4. Into what two kinds, therefore, arc perty in action ? 397.
chattels distributed by the law ? 386.
20. Upon all contracts, what does the law
5. What are chattels real ? 386.
give to the party injured in case of non-per
6. Which quality of real estates have they formance ? 397.
which denominates them real ; and which do 2r. May things personal be limited by
the-' want the want of which constitutes them deed or will in remainder and in estate-tail?
chattels? 386.
3987. What are chattels personal? 387, 3S8.
22. May things personal be vested in
1843
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13. When do theseforfeitures commence?
421.
CHAP. XXVIIL—Of Title by Custom.
1. What are the three sorts of customary
interests which obtain pretty generally
throughout most parts of the nation ? 422.
2. Into what two sorts are heriots usually
divided ? 422.
3. What is heriot-service ? 422.
4. Upon what does hcriot-custom arise;
and what is it defined to be ? 422.
5. To what species of tenures is heriotcustom now for the most part confined ? 423.
6. Of what does the heriot now usually
consist ; and of what estate is it always ?
424.
7. Why can no heriot be taken on the
death of a feme-covert ? 424.
8. Can a heriot be compounded for by the
payment of money ? 424.
9. What are mortuaries; and why are they
sometimes called corse-presents ? 425.
10. To what certainty did the statute 21
Hen. VIII. c. 6 reduce mortuaries ? 427.
11. What are heir-looms; what may they
be by special custom; and what are they by
general ? 427, 428.
12. What other personal chattels are there
CHAP. XXVII.—Of Title by Prerogative which descend to the heir in the nature of
heir-looms ? 428, 429.
and Forfeiture.
13. What if heir-looms are devised away
1. What personal chattels may accrue to from the heir by will ? 429.
whom by prerogative ? 408.
2. What if the titles of the king and the CHAP. XXIX.—Of Title by Succession,
subject concur ? 409.
Marriage, andfudgment.
3. In what three classes of books hath the
kings, kind of prerogative copyright ? 410.
1. To what is succession, in strictness of
4. Is there not still another species of pre law, only applicable? 430.
rogative properly, founded upon a very 2. But what sole corporations have in this
different principle from any that have been respect the same powers as corporations
mentioned? 410, 411.
aggregate have ? 431.
5. What four reasons have concurred for 3. In case a leaseforyears be made to the
making the restrictions which the municipal Bishop of Oxford and his successors, who
laws of many nations have exerted upon the shall have it; and why? 431, 432.
natural right of every man to pursue and 4. Yet what two exceptions are there to
take to his own use all such creatures as are the rule that no chattel can go to corporations
fera natures? 411, 412.
merely sole in right of succession? 432.
6. What, however, is the origin of the 5. How are those chattels which formerly
game-laws in England? 413-416.
belonged to the wife vested in the husband
7. What was done by the carta deforesta ? by marriage; and how does personal prop
416.
erly differ in this respect from real estate?
8. Who only, by common law, have a 433right to take or kill any beasts of chase not 6. How do a chattel real and a chattel per
also beasts of prey? 416.
sonal or chose in action vest in the husband;
9. What are free-warren and free-fishery; and what if he die before he have recovered
and what does magna carta provide as to or reduced them into possession ? 434.
the latter ? 417
7. What shall become of the chattel real
10. Who only, by common law, can justify and chattel personal if the wife die before the
hunting or sporting upon another man's soil, husband have done so; and why? 435.
or, in thorough strictness, hunting or sport
8. How do chattels personal in possession
ing at all ? 417.
vest in the husband ? 435.
11. But how have the exemptions from 9. What are the wife's paraphernalia?
certain penal statutes for preserving the 435. 436.
game virtually extended what are called the
10. Of what natures is property in chattel
qualifications to kill it? 417, 418.
interests vested bv a judgment in conse
12. For what twelve offences are all the quence of some suit or action ? 436, 437.
goods and chattels of the offender forfeited
11. What three species of property are of
to the crown ? 421.
the second of these natures ? 437-439.
1844
joint-tenancy, in common, and in copar
cenary f 399.
23. But how is it held that partnership
stock in trade shall always be considered?
399CHAP. XXVI.—Of Title to Things Personal
by Occupancy.
1. What are the twelve principal methods
by which the title to things personal may be
acquired and lost ? 400.
2. In what eight species of goods may a
property be acquired by occupancy? 401406.
3. But what are the restrictions as to the
right to seize the goods and person of an alien
enemy ? 401, 402.
4. To what do the restrictions which are
laid upon the right to the occupancy of
animals ferce natures principally relate?
4°35. What constitutes an accession to pro
perty? 404, 405.
6. What is confusion of goods ; and to
whom does such act of confusion give the
entire property? 405.
7. What hath the statute declared as to
literary and other copyright ? 407.
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vendor sell goods and chattels as his own and
the title prove deficient ? 451.
25. When is the vendor bound to answer
1. What is the distinction between a gift for the goodness of his wares purchased?
of personal property and a grant f 440.
4512. What may be included under the head 26. What is bailment; and who is the
of gifts or grants of chattels real; and what bailor, and who the bailee? 451, 452.
considerations, in the eye of the law, convert 27. What does the law call agistment?
the gift, if executed, into a grant, if not exe 452cuted, into a contract ? 440.
28. If a man deliver anything to his friend
3. What are grants or gifts of chattels per to keep for him, when is the bailee answer
sonal; and how may they be made ? 441.
able for any damage or loss it may sustain ?
4. Why does the statute 3 Hen. VII. c. 4 452declare all deeds 0/ gifts of goods made in 29. Why, in all instances of bailment, may
trust to the use of the donor void; and what the bailee, as well as the bailot, maintain an
does the statute 13 Eliz. c. 5 declare as to action against such as injure the chattels
every grant or gift of chattels, as well as bailed ? 452, 433.
30. What is the difference between hiring
lands, with intent to defraud creditors? 441.
5. By what is a true and proper gift or and borrowing ? 453.
grant always accompanied: and in what 31. What is interest; and upon what are
its doctrines grounded ? 454, 455.
cases only may it be retracted ? 441.
6. But what if the gift do not take effect 32. To what three practices does the cir
by delivery of immediate possession? 441, cumstance of the hazard of lending money
being greater than the compensation arising
442.
7. What interest does a contract convey as from the rate of interest allowed by law on
distinguished from a gift or grant; and how the loan give rise ? 457.
33. What is bottomry; and in what does it
is it defined ? 442.
8. Can a chose in action be assigned? 442. differ from respondentia ? 457, 458.
What is enacted by the statute 19 Geo.
9. What are express contracts, and what II.34.
c. 37 as to all moneys lent on bollotnry or
implied? 443.
10. What are executed and what executory respondentia on vessels bound to and from
Indies? 458.
contracts; ana how do they differ in the choses the35.West
What is a policy ofinsurance? 458,459.
they convey? 443.
1 1. What is a good and what a valuable 36. What is enacted by the statute 14 Geo.
consideration; and how may each of these be III. c. 48 as to insurances on lives ? 459, 460.
37. Policies of insurance being contracts,
set aside ? 444.
12. In what four species are valuable con the very essence of which consists in observ
siderations divided by the civilians ? 444, ing the purest good faith and integrity, how
is fraud or undue concealment in them pro
44513. What is a nudum pactum; and what vided against ? 460.
38. What is enacted by the statute 19 Geo.
degree of reciprocity will prevent it? 445,
II. c. 37 as to what are denominated wager
446.
14. How far will courts ofjustice support ing policies? 460, 461.
a voluntary bond or promissory note; and 39. From what does the practice of pur
chasing annuities for lives at a certain price
why? 446.
15. What are the four most usual contracts or premium, instead of advancing the same
whereby the right of chattels personal may sum on an ordinary loan, arise? 461.
40. What has the statute 17 Geo. III. c. 2,
be acquired in England ? 446.
16. What is sale or exchange; how does directed in order to throw some check upon
the former differ from the latter; and how improvident transactions of this kind ? 461,
462.
are both regarded by the law ? 446, 447.
17. Where the vendor hath in himself the 41. What is now the extremity of legal in
property of the goods, when only hath he terest that can be taken ? 463. .
42. If a contract which carries interest be
not the liberty of disposing of them? 447.
made in a foreign country, of what interest
18. What constitutes a sale? 447, 448.
19. But in what cases may properly be will our courts direct the payment ? 463, 464.
transferred by sale though the vendor have 43. What does the statute 14 Geo. III. c.
79 enact as to the legality of interest on all
none at all in the goods ? 449.
20. What is market-day and market-overt mortgages and other securities upon estates
in the country; and what in London ? 449. or other property in Ireland or the planta
21. But what has the statute 1 Jac. I. c. 21 tions? 464.
44. What is debt; and in what cases may it
provided as to the sale of goods to pawn
be the counterpart of and arise from any of
brokers ? 449.
the
other species of contracts ? 464.
22. And in what cases are sales not bind
45. Into what three classes is debt usually
ing even in market-overt ? 450.
23. What directions do the statutes 2 P. divided ? 465.
46. What is a debt of record? 465.
and M. c. 7 and 31 Eliz. c. 12 enact concern
47. What is a debt by specialty or special
ing the sale of horses? 450, 451.
24. What remedy has a purchasor if a contract ? 465.
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48. What are debts by simple contract ? 465.
12. When shall not the bankrupt's allow
49. What is enacted by the statute 29 Car. ance or indemnity be given him ? 484.
II. c. 3 as to one person's being responsible
13. What is an act of insolvency ? 4S4.
for the debt of another ? 466.
14. But as to what only are persons who
50. What is that species of simple-contract have been once cleared by a bankruptcy or by
debt now introduced into all sorts of civil life an insolvent act indemnified in case they be
under the name of paper credit f 466.
come bankrupts again ? 484, 485.
5r. What is a bill of exchange or draft;
15. By virtue of the statutes of bankruptcy,
and who is the drawer of it, who the drawee, in whom are all the personal estate and effects
and who the payee ? 466, 467.
of the bankrupt considered as vested by the
52. Of what two sorts are bills of exchange; act of bankruptcy ? 485.
and what difference is there in law between
16. What is the meaning of the saying
thein? 467.
" Once a bankrupt and always a bankrupt"?
53. What are promissory notes, or notes of 485, 486.
hand, and for what sum at least must they be 17. Who alone is not within the statute of
drawn ? 467, 468.
bankrupts? 486.
54. Why is it usual in bills of exchange to
18. But what is provided by the statute 19
express that the value thereof hath been re Geo. II. c. 32 as to money paid by a bankrupt
ceived by the drawer? 468.
to a creditor, and by statute 1 Jac. I. c. 15 as
55. By what means may a bill ofexchange to money paid by a debtor to a bankrupt?
or promissory note be assigned ? 468, 469.
486.
19. What acts can and cannot the assignees
56. When may a bill of exchange be pro
tested for non-acceptance; and when, both a of a bankrupt do without the consent of the
bill and a promissory note, for non-payment ? creditors? 4S6.
20. What is the duty of the assignees to
469.
57. In case of such protests, what compen wards the creditors; and within what time
sation is the drazuer bound to make to the shall the first dividend be made? 4S7.
payee or endorsee ; but what happens in the 21. What debts of a bankrupt have a prior
absence of such protests or their notification ity to be paid; and what shall not be post
to the drawer ? 469.
poned or set aside ? 487, 488.
58. When a bill or a note is refused, how 22. Within what time shall a second and
soon must it be demanded of the drawer ? final dividend be made; and if any surplus
470.
remain after paying every creditor his full
59. Upon whom may an endorsee call to debt to whom shall it be given ? 488.
discharge a bill or a note ? 470.
Of Title by Testament and
CHAP. XXXI.—Of Title by Bankruptcy. CHAP. XXXII.—
Administration.
1. Who may become a bankrupt ; and who
may not? 471, 473-477.
1. What is a testament, and what an ad
2. What privileges do the laws of bank ministration ? 490.
ruptcy confer on the creditors; and what on
2. What were the reasonable parts in a
the debtor ? 472.
man's chattels of the wife and children ? 492.
3. By what eleven acts may a man become 3. What part of his chattels may a man
a bankrupt ? 478, 479.
now devise? 492, 493.
4. What are the ten proceedings on a com
4. When is a man said to die intestate?
mission of bankrupt ? 480-484.
4945. What if the bankrupt make default in 5. To whom did the goods of intestates
either surrender of himself or conformity to anciently belong; and to whom were they
the directions of the statutes of bankruptcy ? granted ? 494.
6. What is the origin of the right of the
481.
6. What powers has any judge orjustice of church to the probate of wills and to the ad
the peace over a bankrupt? 481.
ministration of intestate's property ? 494-496,
7. What powers have the commissioners of 509, 5'o.
bankruptcy? 48 r.
7. Who is the intestate's administrator ?
8. What if the bankrupt conceal or embez 496.
zle any effects to the amount of 20/., or with
8. Upon what three accounts are persons
hold any books or writings with intent to prohibited, by law or custom, from making a
defraud his creditors ? 4S2.
will? 497.
9. What if it appear that his inability to 9. Who are to be reckoned in the first spe
pay his debts arose from some gross miscon cies? 497.
10. Are prisoners, captives, and the like
duct and negligence? 482.
10. After the time allowed to the bankrupt absolutely intestable ? 497.
11. In what cases may a feme-covert make
for such discovery is expired, to what shall
any other person, voluntarily discovering any a testament of chattels f 498.
12. Who is an exception to the general
part of the bankrupt's estate, be entitled; and
what shall any trustee, wilfully concealing it, rule that a feme-covert cannot make a testa
ment of chattels ? 49S.
forfeit? 482.
11. Of what ratable amount is the bank
13. What if a feme-sole make her will and
rupt's allowance ? 483.
' afterwards marry? 499.
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14. Who are persons incapable of making 33. Who is an executor de son tort; and
testaments on account of their criminal con how shall he be treated ? 507.
34. What are the seven powers and duties
duct? 499.
15. Into what two sorts are testaments di of a rightful executor 0* administrator ? 508,
510512,514,515.
vided ? 500.
16. What is a codicil; and of what two 35. In what two ways is a will proved; and
what is styled the probate ? 508.
sorts? 500.
17. Under what three restrictions has the 36. When must the will be proved before
statute 0/frauds, 29 Car. II. c. 3, laid nun the ordinary of the jurisdiction, and when
before the metropolitan of the province by
cupative wills and codicils f 500, 501.
of special prerogative ? 508, 509.
18. What witness of their publication do way
37. If there be two or more executors or
written testaments of chattels need? 501.
is a sale or release by one of
19. What if there be many testaments of administrators,
pood against the rest? 510.
different dates; and what effect has the re them
What are called assets? 510.
publication of a former will upon one of a 38.
39. In what order of priority must the de
later date ? 502.
debts be paid ? 51 1.
20. In what three ways may testaments be 1 ceased's
40. What if a creditor constitute his debtor
avoided? 502.
? 512.
21. What if a man who hath made a will his41.executor
May an executor o* administrator give
marry and have a child ? 502.
himself the preference in the payment of the
22. Is it necessary to leave the heir a shil deceased's debts and legacies? 511, 512.
ling; or, if the heir or next of kin be totally 42. What is a legacy, and what is neces
omitted in the will, does the law admit a sary to its perfection ? 512.
querela inofficiosi to set it aside ? 503.
43. In case of a deficiency of assets, what
23. What is an executor, and who may be legacies must abate, and how? 512, 513.
one? 503.
44. What is a lapsed legacy; and to whom
24. What must be done if the executor be does it lapse? 513.
not seventeen years of age, or be out of the 45. What is a contingent and what a vested
realm when a suit is commenced in the ec legacy? 513.
clesiastical court touching the validity of the 46. But what if such legacies be charged
upon real estate? 513.
willf 503.
47. When do legacies carry interest? 513,
25. What if the testator name no, or in
capable, executors, or if the executors named 51448. What is si donation causa mortis? 514.
refuse to act? 503, 504.
49. When shall the residuum go to the
26. What if the deceased die wholly in
testate without making either will or execu executor, and when to the next of kin ? 514,
tors? 504.
27. In granting letters of administration 50. How do the statutes 22 & 23 Car. II. c.
pursuant to the statutes 31 Edw. III. c. 11 10, explained by 29 Car. II. c. 30 and 1 Jac.
and 21 Hen. VIII. c. 5, by what seven rules 11. c. 17, distribuie the surplusage of in
testate's estates ? 515, 516.
is the ordinary bound ? 504, 505.
28. Who may administer to a bastard? 51. But what are the customs of the city of
London and the province of York as to the
505, 506.
29. If the executor of A. die, who is A.'s distribution of intestate's effects which are
expressly reserved by the statute of distri
executor t 506.
30 Is it the same with regard to A.'s ad butions? 518, 519.
52. What is the widow's chamber by these
ministrator? 506.
31. What is an administrator de bonis non ? customs ? 518.
53. What was the dead man's pari? 518.
506.
32. What is the difference between the 54. In what two principal points do the
offices and duties of executors and those of customs of London and York considerably
differ? 519.
administrators ? 507.
BOOK III —OF PRIVATE WRONGS.
CHAP. 1—Ofthe Redress ofPrivate Wrongs private wrongs which is obtained by the
mere act of the parties ? 3.
by the Mere Act of the Parlies.
5. Of what six species is that redress of
1. What are private wrongs as distin private wrongs which arises from the sole
guished from public xurongs; and why are act of the injuredparty ? 3-6, 15.
the former frequently termed civil injuries, 6. What is a distress, dislriclio; and for
and the latter crimes and misdemeanors? what four injuries may a distress be taken ?
6, 72.
2. How is the redress of private wrongs 7. What are cattle damage-feasant ? 7.
8. What six species of things cannot be
principally to be sought? 2, 3.
3. Into what three species may the redress distrained? 7-10.
9. What are cattle levant and couchant
of private wrongs be distributed? 3.
4. Of what two sorts is that redress of elevantes el cubantes t 9.
1847

476

ANALYSIS OF

10. When, where, and how must all dis
tresses be made; with what exceptions as to
the time? n.
11. In what cases may a second distress
for the same duly be made? 1 1, 12.
12. What does the statute of Marlberge,
52 Hen. III. c. 4, enact as to unreasonable
distress ? 12.
13. How must a distress be disposed of ;
and when may it be rescued by its owner ?
12.
14. What is a pound {parens); and of
what four kinds? 12.
15. What is the difference in the effect
between impounding a live distress in a com
mon pound-overt and in a special poundovert t 13.
16. What if the beasts are put in a poundcovert; or if a distress of dead chattels be not
put in one ? 13.
17. How long must beasts taken damagefeasant and distresses for suit or services re
main impounded? 13.
18. What is to replevy (repiegiare)f 13.
19. When is the distress salable for a debt
due to the crown for an amercement to the
lord, and for statute distresses; and when in
all cases of distress for rent ? 14.
20. What has the statute 11 Geo. II. c. 19
provided in case of any unlawful act done in
taking a distress t 15.
21. Are those who are entitled to that
redress of private wrongs which arises from
the sole act of the injured party debarred of
their redress by suit or action t 15.
22. Of what two species is that redress of
private wrongs which arises from the joint
act of all the parties together? 15.
23. What is accord ; and what is its effect ?
15, 16.
24. In what cases is tender of sufficient
amends to the party injured a bar of all
actions? 16.
25. What is arbitration; who is an umpire
{imperator or impar); and what is an
award? 16.
26. How may the right of real property
pass by an award? 16.
27. In what case does the statute 9 & 10
W. III. c. 15 enact that all submissions of suit
to arbitration or umpirage may be made
rules of any of the king's courts of record ?
17-

6. What is the reason why this remedy of
remitter to a right was allowed? 20.
7. But what, too, if the party have no
remedy by action? 21.
CHAP. XXL— Of Courts in General.
1. What is that redress of private wrongs
wherein the act of the parties and the act of
law co-operate ? 22.
2. Is not the ordinary course of justice ex
cluded by the extrajudical remedy which the
law allows in the several cases of redress by
the act of the parties mentioned in a former
chapter? 22, 23.
3. What in the cases of remedy by the
mere operation of law ? 23.
4. What is a general and indisputable rule
where there is a legal right ? 23.
5. What is a court defined to be ? 23,
6. Whence are all courts ofjustice derived ?
7. What one distinction runs throughout
all courts ofjustice ? 24.
8. What constitutes a court of record ; and
by what shall its existence be tried ? 24, 25.
9. What is a court not of record ; what is
the extent of its power, and by what shall
its existence be tried ? 25.
10. What three constituent parts must
there be in every court ; and what assistants
is it usual for the superior courts to have ?
251 1. What is an attorney at law ? 25.
12. Who cannot appear in court by at
torney? 25.
13. What are the qualifications of at
torneys? 26.
14. Of what two species or degrees are
advocates or counsel ? 26.
15. When may a barrister be called to the
state and degree of a Serjeant ; and who are
by custom always admitted into this vener
able order as a qualification for their office?

16. Who are his majesty's counsel learned
in the law, and his attorney and solicitor
general ; and what are their restrictions? 27.
17. To what does a patent of precedence
entitle a barrister ? 28.
18. Who are clients ? 28.
19. Can a counsel maintain an action for
his fees ? 28.
20. For what spoken by him is a counsel
CHAP. XL—OfRedress by the mere Operation not answerable ? 29.
21. How are counsel guilty of deceit or
of Law.
collusion punishable by the statute West
1. Of what two species is that redress of minster I, 3 Edw. I. c. 28? 29.
private wrongs which is effected by the
CHAP. IV.— Of the Public Courts of Com
mere operation of law? 18.
mon Law and Equity.
2. Why, when a creditor is executor or
administrator, is he allowed to retain his
1. Of what two natures are courts ofjustice
own debt ? 18, 19.
3. But in prejudice to whom can he not with regard to their several species ? 30.
retain his own debt ? 19.
2. Of what four sorts are public courts of
4. What is remitter? 19, 20.
justice? 30.
5 Tint what if the subsequent estate or 3. What are the ten general and public
right ofpossession be gained by a man's own courts of common law and <Y"'0'const'tuted
act and consent ? 20.
for the redress of civil injuries, beginning
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with the lowest; and, of these ten, which are side of this court; and where from the com
of a partial jurisdiction and confined to par mon law? 46.
ticular districts, and which are the superior 23. What is the court of chancery (cancelcourts, calculated for the administration of lana); why is it so called; and how is the
redress throughout the whole kingdom; office of chancellor or lord-keeper created ?
which are courts of record, and which not, 47and which are courts of equity as well as
24. What is the chancellor virtute officii;
law? 32-35, 37, 41, 44, 47, 48, 56, 57.
and what are his powers and authorities?
4. What is the court of piepoudre; who is 47. 43.
the judge of it; what is its jurisdiction; and 2;. Of what two distinct tribunals does the
court of chancery consist ? 48.
where lies an appeal from it ? 33, 33.
26. What is the jurisdiction of the ordinary
5. What is the court-baron ; by whom is it
held as registrar ; and of what two natures legal court in chancery; what if any fact be
disputed between the parties; and where lies
is it ? 33.
6. Before whom, as judges, is the court- an appeal from its judgments in law f 48, 49.
27. What writs issue from the common-law
baron of the second or common-law nature
held ; what pleas may it hold; whither may court in chancery; and what is the origin of
its proceedings be removed; and where lies the hanaper and petty-bag offices? 49.
28. What is the origin of the separate juris
an appeal from it ? 34.
of the chancery as a court of equity?
7. What is a hundred court; who are its diction
judges and registrar; whither may its pro 51-5329. How was that notable dispute decided
ceedings be removed; and where lies an ap which
was set on foot by Sir Edward Coke
peal from it ? 34, 35.
when chief justice of the court of king's
8. What is the county court; what pleas bench,
whether a court of equity could give
may it hold; who are its real judges, and relief after
or against a judgment at common
who its ministerial officer; whither may its law?
54.
proceedings be removed; and where lies an 30. What
chancellor first built a system of
appeal from it ? 36, 37.
jurisprudence and jurisdiction upon
9. What is the origin of the court of com equitable
wide and rational foundations, and occa
mon pleas or common bench; and by what sioned
the power and business of the court
was the court rendered fixed and stationary of chancery
to increase to its present amazing
where ? 38, 39.
55.
10. What benefit did the common law it degree?
Where lies an appeal from this court
self derive from this establishment of its of31.
equity in chancery; and what two differ
principal court ? 39.
are there between appeals from a court
11. Into what two sorts are pleas or suits ences
of equity and writs of error from a court of
regularly divided; and of what court's juris law
? 55.
diction were each of these the proper ob
32. What is the nature of all the branches
jects? 40.
the court of exchequer chamber; and of
12. What are the judges of the court of of
whom does it now consist ? 55, 56.
common pleas; and when do they sit? 41.
13. Where lies an appeal from this court ? 56.33. Where lies an appeal from this court ?
4iWhat is the nature of the house of
14. What is the court ofking's bench; why 34. as
a court ofjudicature; aiid where lies
is it so called, and what are itsjudges f 41. peers
appeal from it ? 56.
15. For what reason is all process issuing an35.
What is an eleventh species of courts
out of this court in the king's name return of general
jurisdiction and use which are de
able "ubicunque fuerimus in Anglia" f rived out of,
and act as collateral auxiliaries
41, 42.
? 57.
16. What is the jurisdiction of this court; to,36.theOfforegoing
are these courts composed;
and by what fiction can it hold plea of all how often what
in the year are they instituted, and
personal actions whatever ? 42-44.
purpose ? 57. 58.
17. Where lies an appeal from this court ? for37.what
By virtue of what five several authori
44.
do the judges upon their circuits now sit ?
18. What is the court of exchequer (scac- ties
. .
,
.
charium); why is it so called; and what is its 58.5938. What is a commission of assize? 59.
rank? 44.
19. Of what two divisions does it consist; 39. What is a commission of nisi prius ?
and what are the two subdivisions of the sec 59ond division ? 44.
20. Where and before whom is the exche CHAP. V.—Of Courts Ecclesiastical, Mili
tary, and Maritime.
quer court of equity held; and what is the
primary and original business of this court ?
1. Who first separated the ecclesiastical
45.
21. But by what fiction, with the help of court from the civil ? 62.
2. What are the seven principal courts of
the common-law part of this court's jurisdic
tion, may all kinds of personal suits be pros ecclesiastical jurisdiction, or, as they are
often styled courts Christian (curies Christiecuted in it ? 45, 46.
22. Where lies an appeal from the equity anitatis,) beginning with the lowest? 64-67.
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3. What is the jurisdiction of the arch pality of Wales; and when may actions
deacon's court; before whom may it be held; between Welsh parties be brought in the
and where lies an appeal from it ? 64.
English courts, and where may they be
4. What is the jurisdiction of the consis tried ? 77, 78.
tory court of every diocesan bishop; where is 8. What are the nature and jurisdiction of
it held; who is the judge; and where lies an the court of duchy-chambcr of Lancaster; and
appeal from it ? 64.
before whom may it be held? 78.
5. What is the court of arches; why is its 9. What is the jurisdiction of the courts
judge called dean of the arches; what is now appertaining to the counties palatine of
the jurisdiction of the court; and where lies Chester, Lancaster, and Durham, and the
royalfranchise of lily; under whose govern
an appeal from it? 64, 65.
6. What is the court of peculiars; what is ment are these franchises; and by virtue of
its jurisdiction; aud where lies au appeal what do the judges of assize sit therein ?
from it ? 65.
78, 797. What is the jurisdiction of the preroga
10. Whatfranchises and exclusive jurisdic
tive court; by whom is the judge appointed; tion (before whom) have the cinque ports of
Dover, Sandwich, Romncy, Hastings, and
and where lies an appeal from it? 65, 66.
8. What is the nature of the court of dele Hythe, to which Winchelsey and Rye have
gates (judices dclegati); and by whom are been added; and what is the progress of an
they appointed ? 66, 67.
appeal from them ? 79.
9. What is a commission of review t 67.
1 1. vVhy may all prerogative writs issue to
10. What is the only court military known these exempt jurisdictions? 79.
1 2. What are the stannary courts in Devon
to and established by the permanent laws of
the land; before whom is it held; of what shire and Cornwall; and before whom are
has it cognizance; and where lies an appeal they held ? 79.
13. What are the privileges of tinners; and
from it? 68.
11. What are the three maritime courts; what is the progress of appeal from decisions
and what are their power aud jurisdiction? in a stannary court ? 80.
68, 69.
14. What is the origin of the several courts
12. Before whom is the court ofadmiralty within the city of London and other cities,
held; according to the method of what law boroughs, and corporations, held by pre
are its proceedings: and where is it held ? 69. scription, charter, or act of parliament;
13. Where lies an appeal from the ordinary i under what superintendency are they; and
sentences of the admiralty judge; but, in | according to what law must their proceed
cases of prize vessels taken in the time of | ingsbe? 80, 81.
war in any part of the world and condemned 15. What are the nature and constitution
iu any of the courts of admiralty or vice-ad of the courts of requests or courts of con
miralty as lawful prize, where lies an appeal ? science; and wherein do their proceedings
vary from the course of the common law?
69.
81.
16. What does the commentator recom
CHAP. VI.— Of Courts of a Special
mend in preference to courts of requests; and
Jurisdiction.
why? 82, 83.
17. In what one instance have the proceed
1. What are the ten courts whose juris ings
the county and hundred courts been
diction is private and special, confined to againinrevived
by the statute 23 Geo. III. c.
particular spots, or instituted only to redress 33; and what does
it enact? 83.
particular injuries ? 71, 73-75, 77-S0, 83.
18. What are the jurisdiction and system
2. What were the forest courts t 71-73.
of the chancellor's courts in
3. By whom is the court of commissioners of jurisprudence
two universities of England; and why,
of sewers appointed; what are their jurisdic the
the reign of Queen Elizabeth, was an act
tion and power; and under whose control are in
of parlia?nent obtained confirming all the
they ? 73, 74.
of the two universities f 83-85.
4. What are the power and jurisdiction of charters
19. Who is the judge of the chancellor's
the court of policies ofassurance; by whom court;
what is the progress of an appeal
may it be appointed; of whom does it consist; from itsand
decisions ? 85.
and why has it fallen into disuse? 74, 75.
5. What is the origin of the court of the CHAP. VII.—Of the Cognizance of Private
marshalsea and the palace-court at Westmin
Wrongs.
ster; how were both revived by king Charles
I. ; what is their present jurisdiction; how may
1. Of what three classes are wrongs or
their proceedingsbe removed; and where lies injuries cognizable by the ecclesiastical court,
an appeal from them? 75, 76.
not for the sake of the party injuring, ( pro
6. What are the courts of the principality salute animce, ) but for the sake of the party
of Wales; by whom are the judges of session injured? 87, 88.
appointed; what is their jurisdiction; and
2. From what five principal injuries do the
where lies an appeal from their judgments ? pecuniary causes cognizable in the ccclesiasastical court arise ? 88-92.
777. What ivrits of process of the king's 3. When will a suit for tithes lie in ecclesi
courts at Westminster run into the princi- astical courts ? 88, 89.
1850

BLACKSTONE'S COMMENTARIES.

479

4. What, by the ancient law and by the 1 military as a court of heraldry and preeedstatute 2 & 3 Edw. VI. c. 13, is the penalty ence; and why has it fallen into disuse? 105.
in case any person shall carry off his predial \ 27. What deeds and records of the heralds
tithes before the tenth part be duly set forth, j are received in a court ofjustice f 105.
or agreement be made with the proprietor
28. How has the house of lords provided
or shall withdraw his tithes of the same, or for the descent of peers? 106.
shall hinder the proprietor of the tithes, or 29. Have the courts maritime cognizance
his deputy, from viewing or carrying them of any thing done by water within the body
away ? 89.
of any county, of wrecks, of things flotsam,
5. But how may what tithes and dues be jetsam, and ligan^ of seaman's wages con
recovered by statutes 7 W. III. c. 6 and 8 tracted for on land, of charter parlies or
W. III. c. 34? 89, 90.
ship covenants, or of contracts made upon
6. When will a suit forfees lie in the eccle sea to be performed in England; and what
siastical courts f 90.
is the general rule as to their jurisdiction ?
7. When has a curate a remedy for his 106, 107.
salary in the ecclesiastical court t 90.
30. By what fiction of common law has the
8. What is spoliation, and when is it cog cognizance
of suits been drawn from the
nizable in the spiritual court f 90, 91.
I courts of admiralty to those of Westminster
9. When will the temporal courts interfere hall? 107.
with the spiritual in causes matrimonial f I 31. What if a question that is proper for
93the cognizance of the court of admiralty
10. What are the five principal matrimonial should arise in a cause of which that court
causes now cognizable in the ecclesiastical hath not the original jurisdiction; or if a
courts f 93, 94.
question properly determinable by the com
1 1 . When does the ecclesiastical law decree mon law should arise in a cause of which the
a divorce a mensd el thoro, and when a court of admiralty hath the original juris
vinculo matrimonii f 94,
diction ? 108.
12. What are the three principal testamen
32. Upon what laws are the proceedings
tary causes belonging to the ecclesiastical of the courts of admiralty founded ? 108.
jurisdiction ? 98.
33. What are their process and power?
13. In what cases of testamentary causes 108, 109.
do the courts oj equity exercise a concurrent 34. What injuries are cognizable by the
jurisdiction with the ecclesiastical courts; courts of common laze ? 109.
and why? 98.
35. What is the remedy when justice is
14. According to the practice of what laws either refused or delayed by an inferior court
are the proceedings in the ecclesiastical courts that has proper cognizance of the cause ?
regulated ? 100.
109.
15. When will the courts of common law 36. What is a writ of procedendo ad judi
award a prohibition against the proceedings cium; and when and whence does it issue ?
in the spiritual court ? 100.
109, 110.
16. What is the ordinary course of proceed
37. What is a writ of mandamus; and
ing in the ecclesiastical courts? 100, 101.
when and whence does it issue? no, III.
17. What process have the ecclesiastical 38. What is a peremptory mandamus;
courts to enforce their sentences? 101.
when does it issue; and what if a false re18 What are the two sorts of excommuni ' turn should be made to it ? ill.
39. What is the remedy when an inferior
cation ? 101.
19. What if the judge of any spiritual court court encroaches 011 its jurisdiction or calls
excommunicate a man for a cause of which one coram non judice to answer in a court
he hath not the legal cognizance? 101.
that has no legal cognizance of the cause ?
20. What acts is an excommunicated per 11 1.
son disabled from doing? 102.
40. What is a writ of prohibition; and
21. What are writs of significavit or dc when, whence, and whither does it issue?
excommunicato capiendo and de excom 112.
municato deliberando; when and whence do 41. What if the judge or the party shall
♦hey issue; and what are their effects ? 102. proceed after such prohibition? 113.
22. What assistance is given by the statutes
42. What is the usual form of proceeding
27 Hen. VIII. c. 20 and 32 Hen. VIII. c. 7 in upon prohibitions ? 113.
43. When is the party applying for the
case of subtraction of tithes ? 102, 103.
23. What is the jurisdiction of the court prohibition directed to declare in prohibi
military or courts of chivalry declared to be tion; and what is the nature and effect of
by statute 13 Ric. II. c. 2; and by what fiction that proceeding ? 113, 114.
44. When is a writ of consultation awarded
of common law has it been still more nar
upon that proceeding; why is it so called;
rowly confined ? 103.
24. Of what two civil injuries is it cogniz and what is its effect ? 1 14.
45. What if the fact upon which the pro
able ? 103, 104.
25. Will an action for :cords lie; and what hibition is granted be afterwards falsified ?
remedy can the court military give as a court 114.
46. In what other case is the writ of con
of honor? 104.
26. What were the proceedings of the court sultation frequently granted? 114.
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CHAP. VIII.—Of Wrongs and their Reme el armis, and when by an action of trespass
upon the case? 123.
dies respecting the Rights of Persons.
25. Of what three kinds are injuries
1. What two things may be considered in affecting a man's reputation or good name ?
treating of the cognizance of injuries by the 123, 125, 126.
courts of common law? 115.
26. What words are actionable without
2. What is the plain, natural remedy for proving any particular damage to have
every species of wrong between subject and happened, but merely upon the probability
subject? 116.
that it might happen ? 123, 124.
3. In what two ways may this remedy be 27. What is scandalum magnatum ; how
effected? 116.
is it redressed; and, if tending to scandalize
4. What are the instruments whereby this whom, are words reputed more highly
injurious than ordinary? 123, 124.
remedy is obtained ? 116.
28. What is called laying an action for
5. Into what three kinds are the suits,
from the subject of them, distinguished ? 117. words with a per quod ? 124.
6. Of what two sorts are personal actions; 29. When are scandals cognizable only in
and upon what is each said to be founded ? the ecclesiastical court ? 124, 125.
30. What words are not actionable? 124,
117.
7. What are real actions; and why and for 125.
what are they now pretty generally laid aside 31. When will no action for words lie,
even though special damage have ensued;
in practice? 1 18.
and is it damnum absque injurid ? 125.
8. What are mixed actions f 118.
9. What distinction into two kinds runs 32. What are libels; and why are there
through all civil injuries; the latter species what two remedies for libels? 125.
33. In the remedy by action on the case for
why savoring of the criminal kind, and how,
therefore, in strictness of law, liable to a libel, may the defendant justify the truth of
the facts and show that the plaintiff has
double punishment ? 118, 119.
no injury at all ? 125, 126.
10. May we make the same division of received
34. What is it necessary for the plaintiff to
injuries that we did of rights in a former show
in actions for libels by signs and
book? 119.
126.
11. Into what two kinds, may we remem pictures?
ber, were the rights of persons distributed; 35. In the case of injuries affecting a man's
and what three were the absolute rights of reputation by malicious prosecutions, when
each individual denned to be; and must the does the law give him the choice of what
wrongs or injuries affecting them be of a two remedies? 126.
36. By what injury is the right ofpersonal
correspondent nature ? 119.
violated ? 127.
12. Of what five kinds are the injuries liberty
37. What two points are requisite to con
which affect the personal security of indi stitute
the injury of false imprisonment ?
viduals? 119.
128.
13. By what five means may the two species 127,
38. Of what two sorts is the remedy for
of injuries affecting the limbs or bodies of false
imprisonment? 128.
individuals be committed ? 120, 131.
What are the four means of removing
14. What is necessary to complete the the39.actual
injury of false imprisonment?
injury of threat? 120.
128.
15. What constitutes assault ? 120.
40. What is the writ of mainprise, manu16. What constitutes battery; and when is captio ; when is it generally granted, and
battery justifiable? 120.
when specially; and how do mainpernors
17. What is the plea of son assault de differ from bail? 128.
mesne? 120.
41. What is the writ de odio et alia; what
18. What is the plea of molliter manus does magna carta say of it: by what was it
imposun, and when may it be pleaded in abolished; and by what is Sir Edward Coke
justification? 121.
of opinion that it was revived? 128, 129.
19. What is mayhem ? 121.
42. What is the writ de homine replegi20. What are the members the loss of ando; and when does a process issue called a
which constitute mayhem; and what are capias in withernam ; and what is its effect ?
not? 121.
129.
21. For which of these five injuries may 43. But what hath almost entirely anti
an indictment be brought as well as an quated these three remedies offalse imprison
action; and why? 121.
ment ; and to what hath it caused a general
22. What are the injuries affecting a man's recourse to be had in behalf of persons thus
health; and, these being injuries unaccom aggrieved ? 129.
panied by force, what is the remedy for them ? 44. What four kinds of the writ of habeas
122.
corpus are made use of by the courts at West
23. What is the special action of trespass minster for removing prisoners from one
or transgression upon the case; and why is court to another in the more easy adminis
it so called? 122.
tration of justice? 129, 130.
24. When is it a settled distinction that the 45. What is the habeas corpus ad respon
remedy shall be by an action of trespass vi dendum ? 129.
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46. What is that ad satisfaciendum t 129. . servant, and the rights accruing therefrom?
47. What are those ad prosequendum, 142.
71. Who have what two remedies in case
testificandum, deliberandum, &c. ? 129.
48. What is the common writ ad facien one man beat or confine another's servant ?
dum et recipiendum ; and why is the writ 142.
frequently denominated an habeas corpus
CHAP. IX.—Of Injuries to Personal
cum causa f 129, 130.
Property.
49. Upon what is this writ grantable, and
what is its effect ? 130.
50. But what is ordered by the statute 1 &
1. OP what two natures are the injuries
2 P. and M. c. 13 in order to prevent the which may be offered to the rights of pro
surreptitious discharge of prisoners? 130.
perty? 144.
51. And what is enacted by statutes 21 2. What are the two sorts of injuries which
Jac. I. c. 23, 12 Geo. I. c. 29, and 19 Geo. may be offered to the rights .of personal pro
III. c. 70, in order to avoid vexatious delays perty? 145.
by removal of frivolous causcs ? 130, 131.
3. To what two species of injuries are the
52. But what is the great and efficacious rights of personal property in possesssion
writ in all manner of illegal confinement; liable ? 145.
what does it direct; and when, whence, and 4. Into what two branches is dispossession
divisible? 145.
whither does it issue ? 131, 132.
53. How must this writ be obtained; and ■ 5. Of what two kinds is the remedy which
the law has given for an unlawful taking of
why? 132, 133.
54. When is this writ a writ of right in goods? 145, 146.
whom against whom ? 133.
6. By what two species of action is the
55. What is it absolutely necessary to ex actual specific possession of the identical
press upon every commitment f 134
personal chattel restored to the proper
56. What does the statute 16 Car. I. c. 10, owner? 146.
8 8 enact as to the writ of habeas corpus f 7. Why may this be done in the case of
distress more than in any other ? 746.
13557. What does the famous habeas corpus 8. What are the two species of rescous and
act, 31 Car. II. c. 2, enact; but to what com their several remedies? 146.
9. What is an action of replevin; and what
mitments only does it extend? 136, 137.
58. What if the writ be not immediately do the statutes of Marlberge and of 1 P. and
M. c. 12 direct the sheriff to do concerning
obeyed? 137.
59. What is the satisfactory remedy for the replevin ? 147.
injury of false imprisonment ? 138.
10. In pursuance of the statute of West
60. What four relations of persons do minster 2, 13 Edw. I. c. 2, for what two
injuries which affect the relative rights of things is security to be given by the party
replevying to the sheriff or his deputy; and
individuals particularly affect? 139.
61. What are the three principal injuries what does the statute 11 Geo. II. c. 19 require
besides of the officer granting a replevin on
which may be offered to a husband? 139.
62. What does the law always suppose in a distress for rent ? 147, 148.
ir. But what if the distrainor claim any
case of abduction ; and why ? 139.
63. What two species of remedy has the property in the goods so taken and to keep
husband for this injury ? 139.
them by a kind of personal remitter? 148.
64. What satisfaction does the law give a 12. And what if the sheriff return that the
husband for the civil injury of adultery? goods or beasts are eloigned, elongala, car
ried to a distance to places to him unknown ?
139.
65. By what circumstances are the damages 149recovered for this injury increased or dimin
13. When can goods taken in withernam
he replevied? 149.
ished? 140.
66. In what cases must marriage in fact 14. Upon action of replevin brought, when
does the distrainor or defendant make
be proved? 140.
67. When does the law give the husband avowry and when cognizance ? 150.
a separate remedy by an action of trespass 15. What if the cause be determined for
the plaintiff; and what if for the defendant;
per quod consortium amisit ? 140.
68. Of what two kinds were injuries that and what does the statute of Westminster 3,
might be offered to persons considered in the c. 2 enact in this latter event? 150.
relations of parent or guardian ; and, pro
16. When shall the plaintiff have a writ
vided either be still an injury, what is the of second deliverance and the defendant a
writ of return irreplevisable; and what are
remedy? 140, 141.
69. But what more speedy and summary they? 150.
method of redressing all complaints relative 17. What does the statute 17 Car. II. c. 7
to wards and guardians hath of late ob direct if the plaintiff in an action of replevin
tained ; and what is expressly provided by be nonsuit before issue joined, or ifjudgment
statute 12 Car. II. c. 24 as to testamentary be given against him on demurrer; and what
if the nonsuit be after issue joined, or if a
guardians? 141, 142.
70. What two species of injuries are verdict be against the plaintiff? 150, 151.
incident to the relation between master and 18. But what if, pending a replevin for a
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former distress, a man distrain again for the writing and signed by theparty to be charged
same rent or service? 151.
therewith ? 159.
19. What is the remedy if one man take 43. From what two circumstances do im
the goods of another out of his possession; or plied contracts ax^l 159, 162.
what other remedy may the party have, at 44. What is every man bound and hath
his choice, if the taking be without force ? virtually agreed to do by the fundamental
constitution of government, to which every
15120. Of what two kinds is the remedy for man is a contracting party ? 160.
the unlawful detaining of goods lawfully 45. If a plaintiff have once obtained a
judgment against a defendant for a certain
taken? 151, 152.
21. By what two species of action may the sum and neglect to take out execution there
first of these kinds of remedy be sought? upon, what action may he afterwards bring
upon thisjudgment, and to what proof shall
151. 152.
I 22. What is necessary in an action of he be put? 160.
46. How does the law look upon a forfei
detinue; and for what, therefore, cannot such ture
imposed by the by-laws and private
action be brought ? 152.
of a corporation upon any that
23. What four points are necessary to ordinances
belong to the body, or an amercement set in
ground an action of detinue ?
a courl-leet or court-baron upon any of the
24. But what disadvantage attends this suitors
to the court ? 161.
action; and whence did it arise ? 152.
47. What forfeitures do the statute of Win
25. What was the action of trover and con chester
and the statute 9 Geo. I. c. 22, com
version in its original; and why by fiction of monly called
the black act, impose upon the
law was its use enlarged to what extent ? 153 . inhabitants
hundreds ? 161.
26. What shah be recovered by an action 48. What of
is called a popular action, and
of trover and conversion ? 153.
a qui lam; and what does the statute 4
27. What are the two remedies for damage what
Hen. VII. c. 20 enact in order to prevent the
that may be offered to things personal while practice
of offenders procuring their own
in the possession of the owner ? 153, 154.
to begin a qui tarn action that may
28. From what do all injuries affecting the friends
and prevent other actions ? 161.
right of things personal in action arise? 154 forestall
What six classes of implied contracts,
29. What is the twofold division of con or 49.
assumpsits, arise from the general impli
tracts? 154.
and intendment of the courts ofjudi
y~>. What three distinct species do express cation
cature, that every man hath engaged to
contracts include ? 154.
what his justice or duty requires ?
31. What is the legal acceptation of debt? perform
162-165.
154.
What is a wt it ofaccount de computato;
32. What are the two species of remedy for 50.against
whom is it extended by statute 4
debt; and when only will the first lie? 154, and
Anne, c. 16? 164.
155.
51. When is a sheriff or gaolerliMe to an
33. For what two reasons is action of deb'
on the case; and when of debt ? 165.
seldom brought but upon special contracts action
52. But in what case does the law imply no
under seal? 155.
undertaking to perform an office
34. Wherein does an action on the case, or general
integrity, diligence, and skill ? 166.
what is called an indebitatus assumpsit, differ with
53. What is an action of deceit, (or on the
from an action of debt t 155, 156.
in nature of a writ of deceit;) and when
35. But what, in an action of debt, if the case
defendant can show that he has discharged may it be brought? *l6s, *l66.
any part of it? 156.
CHAP. X. — Of Injuries to Real Property;
36. When is the form of the writ of debt in and, first, of Dispossession, or Ouster of
the debet as well as the detinet; and when in the Freehold.
the detinet only ? 156.
37. What is a covenant; and what is the
1. What are the six principal injuries af
remedy for a breach of one ? 156, 157.
fecting real rights ? 167.
38. What is a covenant real; and what is 2. What is ouster; and of what two kinds
the remedy for a breach of one? 157.
may it be ? 167.
39. What does the statute 32 Hen. VIII.
3. By what five methods is ouster of the
c. 34 give to the grantee or assignee of a freehold effected ? 167.
reversion ? 158.
4. What is an abatement ? 167, 16S.
40. What is a promise; and what is the 5. What is an intrusion; and wherein does
remedy for a breach of one ? 158.
it differ from an abatement ? 169.
41. In the case of a simple contract debt, 6. What is a disseisin; and wherein does it
what is it that gives the creditor his action differ from the two former species of injury ?
on the case instead of being driven to an 169.
action of debt? 159.
7. How must disseisin of things corporeal
42. In what five cases does the statute of be effected ? 170.
frauds and perjuries, 29 Car. II. c. 3, enact 8. What is disseisin of things incorporeal ?
that no verbal promise shall be sufficient to 170.
ground an action upon, but at least some 9. With regard to/reehold rent in particu
note or memorandum of it shall be made in lar, what five methods of working a disseisin
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thereof do our ancient law-books mention ? ■within which writs of entry are brought?
170.
182, 183.
10. But when onl3' are all these disseisins 30. To what cases of ouster is the remedy
of hereditaments incorporeal such? 170.
by writ of entry inapplicable ? 181, 183.
11. May not something of this kind be 31. What is the ongin of a writ of assise;
done, even in corporeal hereditaments, to en wherein does it differ from a writ of entry;
title a man to the more easy and commodious and can recourse be had to the one action to
remedy of an assiseoC novel disseisin, instead set aside the decision of the other? 184, 185.
of being driven to the more tedious process 32. To what two species of injury by ouster
of a writ ofentry? 170, 171.
is the remedy by writ of assise only appli
12. Wherein do the remaining two species cable? 185.
of injury by ouster differ from the former 33. What were an assise ofmart d'ancestor,
three? 171.
and writs of ayle, or de avo, of besayle, or de
13. What is a discontinuance ? 171, 172. proavo, of cosmage, or de consanguinco, and
14. What did the statute 32 Hen. VIII. c. uinupcrobiit; beyond what degrees collateral
28 provide as to a discontinuance of the wife's and lineal was a man not allowed to have any
estate by the alienation of the husband; and of these actions; and why can they not now
what is declared by the statutes I Eliz. c. 19 be brought? 185-187.
and 13 Eliz. c. 10 as to discontinuance by the 34. What is an assise of novel (or recent)
alienation of a sole corporation t 172.
disseisin; and wherein does it differ from an
15. What is a deforcement as contradistin assise of mort d'ancestor ? 187.
guished from the former four species of injury 35. If the jury of recognitors, in an assise
of novel disseisin, find an actual seisin in the
by ouster? 172-174.
16. What are the remedies for the several demandant, what shall he have ? 187.
species of injury hy ouster? 174.
36. If a person disseised recover seisin of
] 7. What is the first method whereby these the land again by assises of novel disseisin
remedies may be obtained, or that where the and mort a'ancestor, and be again disseised
tenant or occupier of the land hath gained of the same tenements by the same disseisor,
only a mere possession and no apparent what is enacted by the statutes of Merlon,
iVarlberge, and Westminster 2? 188.
shadow of right ? 174.
18. How must entry be made; and what 37. Beyond what period does the present
are making claim and continual claim ? 174, statute of limitations enact that no person
175shall bring any possessory action to recover
19. Upon what three only of the five species possession of lands, and customary and pre
of ouster does the remedy by entry take scriptive rents, suits, and services, merely
place? 175.
upon the seisin or dispossession of his ances
20. What remedy has a man for ouster by tors ? 189.
a tenant by sufferance ? 175, 176.
38. Had it not been for the doctrine of re
21. How may the right of entry be tolled, mitter, how might the tenant by remitter
and why ? 176, 177.
have been turned out of possession ? 190.
22. Yet what exceptions are there to this 39. What is the great and final remedy
rule of tolling the right of entry; and how whereby the right ofproperly may be asserted
is it still further narrowed by the statute 32 against the right of possession ? rgr.
Hen. VIII. c. 33? 177, 178.
40. In what four cases is this remedy, or
23. What is enacted, on the other hand, by that by such other writs as are said to be of
the statute of limitations, 21 Jac. I. c. 16, and the same nature, principally applied? 191.
by statute 4 & 5 Anne, c. 16? 178.
41. What is tne remedy upon an aliena
24. What is the remedy upon an ouster by tion by tenant in tail whereby the estate-tail
the discontinuance of tenant in tail, or in is discontinued and the remainder or rever
case of deforcement; and why? 178, 179.
sion is, by failure of the particular estate,
25. What if one turn or keep another out displaced and turned into a mere right ? 191.
of possession forcibly; and what does the 42. Into what three species is the writ of
statute 8 Hen. VI. c. 9 enact in such case, or formedon (secundum forman doni) distin
if any alienation be made to defraud the guished; and where does each species lie ?
possessor of his right? 179.
192.
26. What are the two remedies which are 43. What, by statute 21 Jac. I. c. 16, is the
in use where the tenant or occupier hath in time of limitation in a formedon ? 192,
him not only a bare possession, but also an 19344. What is the remedy if the owners of a
apparent right of possession t 179, 180.
27. If a recovery be had against the dispos- Particular estate be barred of the right of
jvery had against them
sessor in the actions by writ of entry or an I possession by
assise, may he afterwards exert his legal through their default or non-appearance in a
possessory action ? 193.
claim to the right of ownership? 180.
28. What is a writ of entry; to whom is it 45. What is the remedy in case the right
directed; and what does it require? iSo, of possession be barred by a recovery upon
the merits, in a possessory action, or by the
181.
29. Against whom must the 7uril of entry statute of limitations ? 193.
46. Of what estate only doth a mere writ
always be brought; and what are the degrees.
called the per, the/>erand cui, and the post, of right lie; and what if other actions are or
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have been brought to recover the same estate ?
19347. In bar of what may a recovery had in
this action be pleaded ? 194.
48. But are there not some cases when
ivrits in the nature of writs of right do not
demand the fee-simple; and are there not
others where the mere writ of right alone is
not applicable to every case of a claim of
lands in fee-simple ? 194, 195.
49. Where must the general writ of right
be brought; and whither may it be removed ?
19550. What, by statute 32 Hen. VIII. c. 2, is
the limitation of a writ of right ? 196.
51. But by what actions is the title of lands
now usually tried? 197.
CHAP. XI. -Of Dispossession or Ouster of
Chattels Real.

CHAP. XII. -Of Trespass.
1. What is trespass in its limited and con
fined sense ? 209.
2. Why does the law call every trespass of
this nature a breach of another's close ? 209,
210.
3. What is necessary in order to be able to
maintain an action of trespass? 210, 211.
4. In case of ttespass by cattle damage
feasant, what remedy has the party injured ?
211.
5. What is the action that lies in either of
these cases of trespass committed upon an
other's land; and when may damages be re
covered? 211, 212.
6. What is called laying the action with a
continuando; and when only can this be
done? 212.
7. In what case is trespass justifiable; but
in what shall a man be accounted a tres
passer ad initio? 212-214.
8. What does the statute 11 Geo. II. c. 19
enact as to trespass by entry of the landlord
to distrain ? 213.
9. What is enacted by statutes 43 Eliz. c. 6
and 22 & 23 Car. II. c. 9, ? 136, in order to
prevent trifling and vexatious actions of tres
pass; but what two exceptions more have
been made to this rule by statutes 8 & 9 W.
III. c. 11 and 4 & 5 W. and M. c. 23? 214,
215.

1. Of what two kinds is ouster from chat
tels real? 198.
2. By what only is ouster of the first kind
liable to happen; and what is the remedy for
such ouster? 198.
3. By what only does ouster of the second
kind happen; and what two remedies has the
law provided for this injury ? 199.
4. Where doth a writ of ejectione firmce, or
action of trespass in ejectment, lie; and what
shall be recovered by it? 199.
5. What is the present method by which
CHAP. XIII.—Of Nuisance.
the remedy by ejectment is converted into a
method of trying titles to the freehold; who
is called the casual ejector; and what if the
1. What is nuisance, nocumenlum; and
tenant in possession do not within a limited of what two kinds? 216.
time apply to the court to be admitted a de
2. Of what two kinds are private nuisances
fendant in his stead? 202, 203.
with regard to the species of hereditaments
6. But, if the tenant in possession do apply which they may affect? 216.
to be made a defendant, upon what condition
3. To what three may the nuisances which
is it allowed him; and what is the lessor of affect a man's dwelling be reduced? 217.
the plaintiff then bound to do ? 203, 204.
4. What are nuisances to one's lands ? 217,
7. Yet, to prevent fraudulent recoveries of 218.
the possession by collusion with the tenant 5. What are nuisances with regard to other
of the land, what is enacted by statute 11 corporeal hereditaments ? 218.
6. What are nuisances as to incorporeal
Geo. II. c. 19? 204.
8. But what if the new defendants, whether hereditaments? 218, 219.
landlord, or tenant, or both, after entering 7. What two things are necessary in order
into the common rule, fail to appear at the to make out another person's setting up a
trial and to confess lease, entry, and ouster? fair or market so near mine that he does me
a prejudice to be a nuisance? 218, 219.
204, 205.
9. The damages recovered in these actions 8. When shall a private person have a pri
being now merely nominal, what action lies vate satisfaction for damage by a public nui
in order to complete the remedy when the sance? 220.
possession has been long detained from him 9. What are the three remedies by suit for
a private nuisance; and by whom only can
who had the right to it ? 205.
10. Why will not a writ of ejectment lie the last two actions be brought ? 220-222.
of incorporeal hereditaments; with what ex
10. What if, after one verdict against him
ception by the express purview of statute 32 in an action on the case for damages for a
Hen. VIII. c. 7? 206.
nuisance, the defendant continue it ? 220.
11. What does the statute 4 Geo. II. c. 28
11. What is an assise of nuisance; and if
enact as to landlords whose tenants are in the assise be found for the plaintiff, of what
arrear? 206.
two things shall he have judgment ? 221.
12. Where doth the writ of quare ejecit 12. Does an assise of nuisance lie against
infra lerminum lie by the ancient law; and the wrong-doer who levied or did the nuiwhat shall be recovered by it ? 207.
j sance, or against the person to whom he may
13. But why is this action fallen into dis- 1 have aliened the tenement whereon the nutuse?
sance is situated? 221.
e? 207,
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13. What is a writ quod permitlat prostcr- 7. What is the writ of cessavit; and when,
nere; and for and against whom does this by the statute of Glocester, does it not lie ?
232, 233.
writ extend its power? 221, 222.
14. Why are these two last actions fallen 8. What is a writ of right sur disclaimer ?
233. 234.
into disuse f 222.
9. But what two writs has the law given
CHAP. XIV.—Of Waste.
the tenant to remedy the oppression of the
lord? 234.
1. What is waste, vastum; and of what 10. What is the writ ne injuste vexes; and
two natures? 223.
where does it lie ? 234.
2. What must those persons have who may 11. What is writ of mesne de medio; and
be injured by waste? 223, 224.
where does it lie ? 234.
3. What remedy has a person who has a
12. What are services due by ancient cus
freehold right of common of estovers if the tom and prescription; and what are the rem
owner of the wood demolish the whole wood; edies for their subtraction ? 235.
and what remedy has he if he have only a
chattel interest in such common ? 224.
CHAP. XVI.—Of Disturbance.
4. But what is the most usual and impor
tant interest that is hurt by the commission
1. What is disturbance; and of what
of waste; and what remedy hath he who hath
five sorts ? 236.
this interest in case of waste ? 224, 225.
2. When does disturbance of franchises
5. Yet whv may a parson, vicar, archdea
con, prebendary, and the like, who are seised happen; and what are its remedies? 236,237.
in right of their churches of any remainder 3. What are the three species of disturb
or reversion, have an action of waste? 225. ance of common ? 237, 240.
6. Of what two kinds is the redress for this 4. When does the first species of disturb
injury o{ waste; and by what process is each ance of common happen; and what are its
remedies? 217.
kind obtained? 225.
7. What is a writ of estrepement; when 5. What is surcharging a common; and
may it now be had; by virtue of it what may when can it happen ? 237, 238.
6. What are the usual remedies for sur
the sheriff Ao if the writ be directed to him;
and what is the consequence of its being di charging a common ? 238.
7. What is a writ of admeasurement of
rected to the tenant himself? 225-227.
8. Besides this preventive redress at com pasture; where does it lie; who is entitled to
mon law, what will the courts of equity do it; to whom is it directed; and how must it
be executed ? 238, 239.
upon bill exhibited therein ? 227.
9. What is a writ of waste; and by and 8. What if, after the admeasurement have
ascertained the right, the same defendant
against whom may it be brought ? 227.
10. Why is this action also maintainable, in surcharges the common again ? 239.
pursuance of the statute Westminster 2, by 9. What is disturbance of common by en
one tenant in common or joint tenant of the closure or obstruction; and what are its rem
inheritance against another who makes waste edies? 240.
10. But are there not cases in which the
in the estate holden in common or joint ten
ancy, but not by one coparcener against lord may enclose and abridge the common ?
240, 241.
another? 227.
11. Wherein is the action of waste a real 11. When does disturbance of ways hap
action; and what shall be recovered if the pen; how is this species of injury distin
guished from that of nuisance; and what is
waste be proved ? 228.
12. What if the defendant in the action the remedy for it? 241, 242.
12. What is disturbance of tenure; and
make default in appearance to the writ; and
what if he sufferjudgment to go against him who has what remedv for it ? 242.
13. What is disturbance of patronage; and
by default or upon a nihil dial ? 228.
how was it distinguished at common law from
another species of injury, called usurpation ?
CHAP. XV.—Of Subtraction.
242, 243.
14. How is the title of usurpation now
1. What is subtraction; and wherein does
it differ from disseisin ? 230.
narrowed; and upon what foundation stands
2. Of what two kinds are the rents or other the law of it ? 244.
services the subtraction of which varies the 15. What three persons may be disturbers
remedy in the same degree ? 230.
of a right of advowson; and to whom has
3. What are duties and services usually is the law given what three remedies for the
suing and arising ratione tenures; and what disturbance ? 245.
16. When does an assise of darrein pre
is the general remedy for their subtraction ?
sentment, or last presentation, lie; but why
4. What is called a distress infinite; and is it fallen into disuse? 245, 246.
17. What is a jus patronatus; and when
when may it be taken ? 231.
5. What five other remedies for subtraction must it be awarded ? 246, 247.
18. What is a duplex querela ; and when
of rents or services are there ? 231-233.
6. What is the effect of the writ de consue- may it be had ? 247.
tudinibus et servitiis ? 232.
19. What is a writ of quare impedit ; why,
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in the case of another presentation being set ! 8. What is an information on behalf of the
up, is it most advisable to bring it against the 1 crown filed in the exchequer ; and of what
bishop, the patron, and the clerk too; and two sorts are the most usual informations t
what does the writ command ? 247, 248.
261.
20. What is a writ of tie admittas ; when 9. What is an information in rem ? 262.
may it be had; and what if the bishop, after
10. When does a writ of quo warranto lie
in the king ; and why has it given way to an
the receipt of it, admit any person ? 248.
2t. In the proceedings upon a quare information in the nature of such a writ?
impedit, what must the plaintiff prove; 262, 263.
and, upon failure of the plaintiffs proof,
11. To what is this proceeding now applied
by virtue of ihe statute 9 Anne, c. 20? 264.
what must the defendant t 249.
22. But if the right be found for the
12. For what is the writ of mandamus
plaintiff, what three future points are also to made a most full and effectual remedy by the
same statute, and by statute 11 Geo. I. c. 4;
be inquired ? 249.
23. If it be found that the plaintiff hath. what are the proceedings on this writ ; and
the right, and hath commenced his action in what is a writ of restitution ? 264, 265.
due time then what judgment shall h; have ?
249, 250.
CHAP. XVIII.—Of the Pursuit of Remedies
24. But what if the church remain still
by Action ; and, first, of the Original
void at the end of the suit ? 250.
Writ.
25. And what if the bishop do not admit
the clerk upon this ? 250.
1. What are the eight general and orderly
26. What is the advantage of a writ of parts of a suit in the court of common pleas '?
right of advowson over a writ of quare 272.
impedit? 250.
2. What is an original, or original writ ;
27. Why is there no limitation with regard where is it sued out; and what and where is
to the time within which any actions touching its return ? 273.
advowsons are to be brought? 250, 251.
3. What is the foundation of suits below
28. But is there not one species of presen the value of forty shillings? 273.
tation in which, by virtue of several acts of 4. Of what two sorts are original writs;
parliament, a remedy, to be sued for in the and where is each sort in use ? 274.
temporal courts, is put into the hands of the 5. What is the security given by the
clerks presented as well as of the owners of plaintiff for prosecuting his claim? 274,
the advowsons ; and with what powers par 275ticularly are the patrons clothed by the 6. What and when is the return of each
statutes of 12 Anne, st. 2, c. 14, \ 4, and II sort of writ ? 275.
Geo. II. c. 17? 251, 252.
7. What is the origin of the terms ; and
29. But when the clerk is in full possession what are they ? 275-277.
of the benefice, what possessory remedies 8. What are days in bank, dies in banco ?
does the law give him; and when is he 277.
entitled to a special remedy called a writ of
9. What is called the essoign day of the
juris ulrum, or the parson's writ of right ; term ? 277, 278.
but why is this remedy now of very little
10. What is the quarto die post ? 278.
use? 252, 253.
CHAP. XIX.—Of Process.
OHAP. XVII.—Of Injuries proceeding
from or affecting the Crown.
1. What is the process ; and to distinguish
1. OF what two natures are injuries to it from what two other kinds is it called
which the crown is a party ? 254.
original process ? 279.
2. What are the two common-law methods
2. Of what nine sorts is original process ?
of obtaining possession or restitution from 279-284, 287, 288, 290, 291.
the crown of either real or personal pro
3. What is the summons; and how is it
perty ; and when may each be resorted to ? made? 279, 280.
4. What is the writ of attachment or pone ;
256," 2573. What are the six methods of redressing and when is this the first and immediate pro
such injuries as the crown may receive from cess? 280.
the subject ? 257, 258, 260-262, 264.
5. What is the writ of distringas, or dis
4. What actions cannot the king maintain ? tress infinite ? 280.
6. What is the writ of capias ad responden
2575. What is an inquisition, or inquest of dum ; and upon what species of complaint
may it now be had bv several statutes ? 281,
office f 258-260.
6. What remedy may the subject have in 282.
7. For what reason does the practice of
order to avoid the possession of the crown
acquired by the finding of such office, besides commencing almost all actions by bringing
his petition of right and his monstrans de an original ivrit of trespass quare clausum
fregit, vi et armis, still continue? 281, 282.
droit? 260.
7. By whom may a writ of scire facias to 8. Why are writs subsequent to the origi
repeal the king's patent or grant be bought ? nal writ called judicial writs ? 282.
260, 261.
9. Is this regular aud orderly method of
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process now gone through; or what is now 31. When is special bail only as of course
usual in practice ? 282.
required; and when by ajudge's order or the
10. When does a writ testatum capias issue; particular directions of the court ? 292.
and what if the action be brought in one 32. When only is special bail demandable
county and the defendant live in another? in actions against heirs, executors, and
administrators ? 292.
283.
11. But what if a defendant abscond and
CHAP. XX.—Of Pleading.
the plaintiff would proceed to an outlawry
against him ? 283.
1.
What
are pleadings; and of what four
12. What are alias and pluries writs, and
293, 296, 299, 309.
writs of exigent, or exigifacias, and procla kinds?
2. What is the declaration, tiarralio, or
mation ? 283, 284.
293.
13. What is the effect of outlawry; what is count?
In what actions must the plaintiff lay
the writ of capias utlegatum; aud how may his3.declaration,
or declare his injury to have
outlawry be reversed ? 284.
in the very county and place
14. What is the usual method of proceed happened,
where it did really happen; and in what ma^
ing in the court of king's bench f 285.
he declare in what county he pleases ? 294.
15. What is the origin of the process of bill 4. When will the court direct a change of
of Middlesex; why is it so called; and what the venue or visne, (that is, the vicinia or
is it ? 285.
neighborhood in which the injury is declared
16. When does a writ of latitat issue; and to be done) ? 294.
when may the bill of Middlesex in the court 5. What are different counts in the same
of king's bench be treated like the capias ad declaration; and for what purpose are they
respondendum in the court of common pleas f designed? 295.
286.
6. What was anciently understood by the
17. What is the first process in the court word suit ? 295.
of exchequer; and what does it allege ? 286.
7. When is a nonsuit, or non prosequitur,
18. What is now become the effect of the entered; and to what is that plaintiff Viable
capias, latitat, etc.; what if the defendant who is non pros'df 295, 296.
appear upon them; and what if he do not? 8. What is a retraxit; and how does it
287.
differ from a nonsuit f 2^6.
19. But what if the plaintiff will make 9. What is a discontinuance; and what
affidavit that the cause of action amounts to does the statute 1 Edw. VI. c. 7 enact as to
ten pounds or upwards; and what is required discontinuance? 296.
by statute 13 Car. II. st. 2, c. 2? 287.
10. What is a defence, in its true legal
20. What was the origin of the clause of sense? 296, 297.
ac etiam in a bill of Middlesex and writ of
11. What is cognizance of the suit; and
capias; and what is it ? 288.
when must it be claimed ? 298.
21. When, in an arrest, may the bailiff
12. What is an imparlance; and when is
justify breaking open the house in which the defendant entitled to how many impar
the defendant is, in order to take him ? 288. lances? 299.
22. Who are constantly privileged from
13. What is a view; and when may it be
arrests and from outlawries; and how must ! demanded ? 299.
an appearance be enforced against such per
14. What is oyer; and of what may it be
sons? 288, 289.
craved ? 299.
23. Who are pro tempore privileged from 15. What is praying in aid; what is
arrests; and where can no arrest be made ? voucher, and when is it not allowed; and
what is a writ of warrantia chartce? 299,
289.
24. What is the king's writ of protection; 300.
and what is enacted by the statute 25 Edw.
16. What is praying age; and when shall
III. st. 5, c. 19 as to the power of another it not be had ? 300, 301.
creditor to proceed against a debtor of the
17. Of what two sorts are pleas; and when
king ? 289, 290.
cannot pleas of the former sort be pleaded ?
25. When may an arrest be made or pro 301.
cess served upon a Sunday ? 290.
18. Of what three kinds are dilatory pleas ?
26 What is special bail to the sheriff, or 301, 302.
bail below; and what if the sheriff do not
19. What effect upon a suit hath the death
keep the defendant so as to be forthcoming of one of the parties; and when can it be
revived either by or against the executors or
in court ? 290.
27. For what sum shall the sheriff take other representatives of the deceased party ?
bail, by statute 12 Geo. I. c. 29? 290.
302.
28. What is bail to the action, or above;
20. What, by the statute 4 & 5 Anne, c.
and what may the plaintiff require of the 16, is essential to the admission of a dilatory
sheriff if this be not put in ? 290, 291.
plea; what is a rule as to the admission of
29. Before whom must the bail above enter exceptions against a declaration or writ; and
into what recognizance; and what if they be in what suit shall no abatement take place,
by statute 8 & 9 W. III. c. 31 ? 302.
excepted to? 291.
21. To what three things does each of
30. How may special bail at all times oe
these kinds of dilatory pleas conclude ? 303.
discharged? 292.
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22. What if these dilatory pleas be allowed;
and what if they be overruled ? 303.
23. In what two ways is a plea to the action
made? 303.
24. In what instance is confession of the
whole complaint made in a plea to the action ?
3°325. What is the effect of a plea of tender
by the debtor and refusal by the creditor?
303.
26. In what two instances is one part of
the complaint confessed and the rest traversed
or denied ? 304.
27. What is the effect of paying money
into court; and upon what may it be done ?
3°428. What is a motion ? 304.
29. Of what two kinds are pleas that totally
deny the cause of complaint ? 305.
30. What is the general issue or general
plea? 305.
31. What is an issue in law ? 305.
32. May special matter be given in evidence
upon a plea ofgeneral issue ? 305, 306.
33. Whatdemand
are special
plaintiffr''s
? 306.pleas in bar of the
34. What are the times limited by the
several statutes of limitation beyond which
no plaintiff can lay his cause of action ? 306,
3°735. What is an estoppel ? 308.
36. What are the five conditions and quali
ties of a plea ? 308.
37. What if the defendant in an assise or
action of trespass be desirous to refer the
validity of his title to the court rather than
the jury ? 309.
38. When and what may the plaintiff reply
to the defendant'"s plea; what is a traverse of
it; what a new or novel assignment; and
what a confession and avoidance ? 309-3 u.
39. What are the remaining processes of
pleading? 310.
40. What is called a departure in pleading ?
310.
41. What is called duplicity in pleading;
and what a protestation; and how hath Sir
Edward Coke defined the latter? 311, 312.
42. In any stage of the pleadings, when
either side advances or affirms any new mat
ter, in what language does he aver it to be
true; and in what different language do the
plaintiff' and the defendant tender an issue
when either side traverses or denies the facts
pleaded by his antagonist ? 313.
43. But what if either side plead a special
negative plea, not traversing or denying any
thing that was before alleged, but disclosing
some new negative matter? 313.

statutes 27 EHz. c. 5, and 4 & 5 Anne, c. 16?
3M, 3154. Upon either a general or a special de
murrer, what must the opposite party do in
order to put the parlies at issue in point of
law; and who must determine that issue?
3155. What is an issue of fact; when is it
joined; and what is the principal method by
which it must be determined ? 315.
6. What is continuance; what if the omis
sion be on the part of the plaintiff; and what
if it be on the part of the defendant? 316.
7. What is a plea puis darrein continuance;
what is its effect; and when is it not allowed
to be put in ? 316, 317.
8. What are paper-books; and what is the
record ? $17.
CHAP. XXII.- -Of the several Species of
Trial.
1. What is trial; and what are the seven
species of trial in civil cases? 330.
2. In what particular instance is trial by
record used; what is it; and what may it try?
330. 3313. What is trial by inspection or examina
tion; and when shall it be had? 331-333.
4. What is trial by certificate; and in what
six cases shall it be had recourse to ? 333-336.
5. What is trial by witnesses, per testes;
and when only is it allowed in our law ? 336.
6. What is trial by wagerofbattle, vadiatio
duelli; in what cases was it used; what is the
form of it; and by what has it been super
seded? 337-3417. What is trial by wager of law, vadiatio
legis; what is the manner of waging lazv; in
what actions only is the defendant admitted
to wage his law; who shall not be permitted
to wage law; and how has this species of
trial become obsolete ? 341-348.
CHAP. XXIII.—Of Trial by fury.

1. OF what antiquity is trial by jury,
called also trial per pais or by the country;
and what does magna carta declare concern
ing it? 349, 350.
2. Of what two kinds are trials by jury in
civil causes? 351.
3. What is the first species of extraordinary
trial by jury ? 351.
4. What is another species of extraordinaiy jury? 351.
5. What are the eight processes of the ordi
nary trial by jury? 352, 356-358, 364, 365,
367. 3756. What is the writ of venire facias; and
CHAP. XXI.—Of Issue and Demurrer.
when and whercmust the sheriff return it by
virtue of the statute 42 Edw. III. c. 11 ? 352,
1. What is issue, exitus; and upon what 353.
7. What are called issuable terms, and
two matters? 314.
2. What is an issue upon matter of law why: and what is the sheriff's panel? 353.
8. What, in the common pleas, is called a
called? 314.
3. What is a demurrer; and, in case of writ of habeas corpora juratorum, and, in
exceptions to the form or manner of plead the king's bench, a distringas; and what is
ing, what must the party demurring do, by the entry on the roll, or record ? 354.
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9. What if the sheriff be not an indifferent statute 35 Hen. VIII. c. 16, when may the
person; and who are called elisors, or judge award a tales de circumsianlibus; and
eledors ? 354, 355.
what is it ? 364, 365.
10. What if, on the general da}' of trials, 31. To what are the jurors sworn? 365.
the plaintiffdo not enter the record ? 356.
32. What is the course of proceeding upon
11. What is called the trial by proviso; the trial ? 366, 367.
33. What is the definition of evidence?
but why hath this practice begun to be dis
used since the statute 14 Geo. II. c. 17 ? 356, 36734. Of what two kinds is evidence in the
35712. In case the plaintiff intend to try the trial by jury ? 367.
cause, what notice of trial is he bound to 35. Of what two sorts are proofs ? 367.
give the defendant; and what if the plaintiff 36. What two written proofs or evidence
then change his mind and do not counter prove themselves; and what are the other
mand the notice how many days before the two; aud how must they be verified ? 367, 368.
37. What is one general rule of evidence
trial ? 357.
13. How may the trial be deferred, how that runs through all the doctrine of trials;
ever, by either parly t 357.
and upon what principle is hearsay evidence
14. To whom does the sheriff return his in general not admitted ? 368.
writ of habeas corpora, or distringas, with 38. To what transactions does the statute 7
what annexed? 357.
Jac. I. c. 12 confine the admission of books
15. Of what two sorts are jurors ? 357.
of account to be read in evidence if the ser
16. What is the sheriff's duty upon motion vant who was accustomed to make the entries
in court and a rule granted thereupon for a in it be dead and his handwriting proved ?
special jury; and how aud bv whom is it 368, 369.
struck ? 357, 358.
39. What is the writ of subpesna ad testi
17. By the statute 3 Geo. II. c. 25, who is ficandum; but when is no witness bound to
entitled to have a special jury struck upon appear or to give evidence f 369.
what trial ; and, by statute 24 Geo. II. c iS, 40. Who are competent witnesses? 369,
when shall the expense of a special jury not 37°fall upon the party requiring it? 35S.
41. How many witnesses are sufficient evi
18. What is a common jury; and what are dence of any single fact ? 370.
the directions of the statute 3 Geo. II. c. 25 42. When is positive proof required; and
when is circumstantial or presumptive evi
concerning it? 358.
19. What is a view; and how and by whom dence admitted ? 37 r.
43. What weight have severally violent
shall it be appointed? 358.
20. Of what two sorts are challenges of presumption, probable presumption, and
light presumption ? 371.
jurors f 358.
21. What are challenges to the array; and 44. Need the witness tell all he knows of
upon what accounts may they be made ? the matter in question, whether interrogated
to every point or not? 372.
359. 3°°45. What if the judge, either in his direc
22. Where one party to the suit is an alien,
of whom shall the jury consist; but what if tions or decisions, misstate the laws, by igno
rance, inadvertence, or design ? 372.
both parties be aliens f 360.
23. What are challenges to the polls, in 46. What is a demurrer to evidence; and
capita; and to what four heads are they re by whom shall it be determined ? 372.
47. But what practice has greatly super"
duced by Sir Edward Coke? 361.
24. Can judges and justices be challenged ? seded the recourse to either of these last^rocecdinzs? 373.
361.
25. What is a writ de venire inspicxendo ? 48. What are the advantages of testimony
ore fenus ? 373.
3°249. What is the modern doctrine as to such
26. What, by a variety of statutes, is a dis
qualification for juror in point of estate; but evidence as the jury may have in their own
what when the jury is de mcdictate lingua f consciences by their private knowledge of
facts ? 374, 375.
362, 36327. Of what two sorts is a challenge propter 50. What is the summing up of the evi
affectum, for suspicion of bias or partiality; dence by the judge ? 375.
what if the causes of challenge of the first .51. How is the delivery of the jury's ver
sort be true; and to whom is it given to try dict, veredictum, accelerated; and what if
the validity of challenges of the second sort? the jurors eat or drink at all, or have any
eatables about them, without consent of the
3632S. With regard to what causes of chal court? 375.
lenge may a juror himself be examined on 52. What circumstances will set aside the
oath of voir dire, veritalem dicere? 364.
verdict? 375, 376.
29. Who are excused from serving on 53. What if the plaintiff do not appear to
juries ? 364.
the verdict? 376.
30. Who may pray a tales, and what is it; 54. What is the form of a voluntary non
and for this purpose when must a writ of suit; and why is it more eligible for the
decern tales, oclo tales, and the like, still be plaintiff than a verdici against him ? 376,
issued to the sheriff; but, by virtue of the 3771861
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55. Of what two kinds is a verdict; and
19. Who are not liable to pay costs? 400.
when is a verdict of the first kind of no 20. What is enacted by statutes 43 Eliz. c.
force? 377.
6, 21 Jac. I. c. 16, and 22 & 23 Car. II. c. 9, \
56. What have the jury also to do if they 136, to prevent trifling and malicious actions,
find issue for the plaintiff* 377.
for words, for assault and battety, and for
57. What is a special verdict; and by whom trespass, with what two exceptions, by stat
is it afterwards determined ? 377.
utes 4 & 5 W. and M. c. 23 and 8 & 9 W. III.
58. What is another method of finding a c. 11 ? 401.
species of special verdict; and what advan
21. What follows after judgment, unless
tage has this over the other kind of special what? 401.
verdict f 378.
59. In both these cases, must the jury CHAP. XXV.—OfProceedings in the Nature
return a special verdict; and are they incom
of Appeals.
petent to decide the complicated question of
fact ami law f 378.
1. Of what four principal kinds are pro
60. What are the four principal defects ceedings in the nature of appeals from the
incident to a trial by jury ? 382, 383.
proceedings of the king's court of law?
61. What is a subpczna duces tecum ? 382. 402, 405, 406.
2. What is a writ of attaint; when, at com
CHAP. XXIV.—Offudgment and its Inci mon
law, must it be brought; and on what
dents.
issue only does it not lie ? 402-404.
3. What jury are to try this false verdict;
1. What is a postea ? 386.
2. What is judgment; and till when and what are the qualifications of the jurors, by
statute 15 Hen. VI. c. 5; and which party
till what can it not be entered? 386, 387.
3. What are causes of suspending the judg only is allowed to produce new matter, and
why? 404.
ment, by granting a new trial f 3S7.
4. What if two juries agree in the same or 4. What was thejudgment by the common
law if the grand jury found the verdict a
a similar verdict? 387.
5. What is a new trial; upon what pro false one ? 404.
ceedings is it granted; and where is it not 5. But what was enacted by several statutes
as to the time when an attaint may be
granted? 391, 392.
6. How has the court, in granting a new brought, and as to the punishment of the
trial, an opportunity of supplying the defects attainted jurors? 405.
in the trial by jury; and within what time 6. But what has superseded the use of at
must the motion for a new trial be made? taints? 405.
7. What is the writ oj deceit ? 405.
3928. What is an audita querela; and for what
7. From what causes do arrests of judg
two persons does it lie? 405, 406.
ment arise ? 393.
8. What is an invariable rule with regard 9 But what has rendered this writ almost
to arrests of judgment upon matter of law; useless ? 406.
10. But what is the principal method of re
and will this rule hold e converso? 394.
9. What is a repleader quod partes replaci dress for erroneous judgments in the king's
tent; and when will the court award it? 395. courts of record? 406.
ro. What is judgment; and of what four 11. What is the writ to amend errors in a
base court not of record ? 407.
sorts ? 395, 396.
11. Whose determination and sentence is 12. Upon what matter only does a writ of
the judgment; and what words constitute error We} 407.
13. Till when may the record be amended;
the style of the judgment ? 396.
12. Of what two natures are all these four and what is the effect of the statutes of
amendment and jeofails ? 407, 408.
species of judgments ? 396.
14. What is required of him that brings the
13. What is judgment of respondeat ouster?
writ, if it be brought to reverse any judg
396. 39714. What are the interlocutory judgments ment of an inferior court of record, where
most usually spoken of; when only can they the damages are less than ten pounds, or if
happen; when are they absolutely complete; it be brought to reverse thejudgment of any
and when, and for what purpose, must a superior court after verdict ? 410*.
15. From what courts lies the writ oferror
jury be called in ? 397, 398.
15. What is a warrant of attorney to con into the king's bench ? 410*.
16. Whence lies the writ of error into the
fess a judgment; and what does the statute
4 & 5 W. and M. c. 20 require in order to its court of exchequer - chamber; and before
whom? 410*.
validity? 397, 398.
17. Whence lies the writ of error in the
16. What is a zurit ofinquiry to assess dam
house of peers; and thence whence? 410*,
ages ? 398.
17. What are final judgments; and is the 411*.
parly against whom judgment is given liable
CHAP. XXVI.— Of Execution.
to any fine to the king or imprisonment till
thatfine be paid ? 398, 309.
18. Which party shall pay the costs of the 1. What is execution; and how is it per
formed ? 412.
suit? 399, 400.
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2. What are zerzYj 0/ haberefacias seisinam a judgment; what in case of a debt to the
and haberefacias possessionem; to whom are king, by magna carta, c. 8; and in what case
they directed; what is justifiable in their ex- | only can a capias ad satisfaciendum be had
ecutton; and what is sufficient execution ft after an elegit ? 418, 419.
22. What is an extent, or extendi facias ;
412.
3. What is a writ de clerico admittendo; \ and upon what prosecutions may it be had ?
419, 420.
and to whom is it directed ? 412.
4. When does a special writ of execution
23. What, by statute 33 Hen. VIII. c. 39,
of all obligations made to the king ; and
issue to the sheriff* 413.
5. What writ shall the plaintiff have where what lands of a debtor does the king's judg
one part of thejudgment is quod nocumentum ment, or that of any of his officers mentioned
amoveatur; what is the writ of execution in the statute 13 Eliz. c. 4, affect more than
upon a replevin; what shall the defendant the subjects ? 420.
have if the distress be eloigned; and what 24. By the statute offrauds, 29 Car. II. c.
shall the plaintiff have after judgment iu 3, from what day shall the judgment bind
the land in the hands of a bona fide pur
detinue? 413.
6. Of what five sorts are executions in chaser; and from what day shall the writ of
actions where money only is recovered as a execution bind the goods in the hands of a
(feW or damages, and not any specific cAa/- stranger or purchaser? 421.
25. When the plaintiff's demand is satis
/W/ 414.
7. What is the aWt* of capias ad satisfaci fied, what ought to be entered on the
endum; and against whom does it not lie ? record? 421.
26. But within what time must all these
4'4, 4158. To whom shall the capias issue if an writs be sued out ? 421.
action be brought against a husband and wife 27. Yet, if this had not been the case, what
for the debt of the wife when sole; and to will the court grant, in pursuance of statute
whom if the action were brought against her Westminster 2, 13 Edw. I. c. 45; or what
other remedy has the plaintiff f 421, 422.
before her marriage f 414.
9. What if judgment be recovered against CHAP. XXVII.— Of Proceedings in the
a husband and wife for the contract or per
Courts of Equity.
sonal misbehavior of the wife during her
coverture? 414.
1. What four matters of equity are pecu
10. What exemption has the man who is liar to the jurisdiction of the court of
taken in execution upon this writ; and what chancery? 426-428.
does the statute 21 Jac. I. c. 24 enact if the 2. When has the court of chancery a right
defendant die while charged in execution to appoint a guardian ; and whither lies the
upon this writ? 414.
appeal in all proceedings relative thereto?
11. What executory process may be sued 427.
out for costs? 415.
3. How only can the proceedings to in
12. What if, after a defendant is once in quire whether or no the party be an idiot or
custody upon this process, he be seen at lunatic be redressed if erroneous ? 427.
large? 415.
4. On the other hand, doth not the juris
13. Of what two natures are escapes; and diction of the court ofchancery fail to extend
when shall the sheriff answer for the debt ? to some causes wherein relief may be had in
415the court of exchequer and the duchy court
14. Will a rescue of a prisoner in execu of Lancaster ? 428, 429.
tion excuse the sheriff'? 415.
5. What is equity in its true and genuine
15. But what does the statute 32 Geo. II meaning; and does equity differ from law?
c. 28 enact in favor of defendants charged in 429-436.
6. What are the five essential differences
execution ? 415, 416.
16. Yet what powers have creditors over whereby the courts of equity are distin
their debtors on the other hand ? 416.
guished from the courts of law ? 436.
17. In what case may the plaintiff set out 7. What does a court of equity, in the way
a writ of scire facias against the bail; and of proof when facts or their leading circum
stances rest only in the knowledge of the
what is its effect? 416, 417.
18. What is a writ of fieri facias; against parly; and, for want of this discovery at
whom does it lie; what doors may be broken law, in what matters have the courts ofequity
open in its execution; who must be first paid acquired a concurrent jurisdiction with every
to what amount; and what further remedy other court ? 437, 438.
has the plaintiff if part only of the debt be 8. What authority and jurisdiction have
courts of equity in interrogatories admin
levied on a fierifacias? 417.
19. What is a writ oflevarifacias; and by istered to witnesses ; and in what cases, on
this account, do they exercise the same
what is its use superseded ? 417.
20. What is a writ in the nature of a levari jurisdiction which might have been exercised
or fierifacias, to levy the debt and damage at law ? 438.
de bonis ecclesiasticis; to whom is it directed; 9. Iu what cases does the want of a more
specific remedy than can be obtained in the
and by what is it followed ? 418.
21. What is the writ of elegit; what lands courts of law give a concurrent jurisdiction
are not liable to be taken in execution upon to a court of equity? 438, 439.
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10. What are the fifteen proceedings in the
courts of equity ? 442-445.
11. What is a bill; what does it always
pray; and when does it pray also an injunc
tion t 442.
12. What if .the bill do not call all neces
sary parties, however remotely interested,
before the court ; by whom must it be signed;
and what if it contain matter either scan
dalous or impertinent ? 442, 443.
13. Where must the bill be filed; and
when will the court grant an injunction im
mediately? 443.
14. What is the process of subpoena ; and
what if the defendant do not appear within
the time limited by the rules of the court,
and plead, demur, or answer to the bill/
44315. What are the respective processes of
contempt, in their successive order; what if
the defendant abscond; and what if he be
taken ? 444, 445.
16. What is the process against a corporate
body ; and what against a peer; and what
against a member of the house of commons ?
445.
17. What does the statute 5 Geo. II. c. 25
enact where the defendant cannot be found
to be served with process of subpcenaf 445.
18. What is a. demurrer of equity f 446.
19. Of what three kinds are pleas; and
may a defendant plead, demur, and answer
too ? 446.
20. Why are exceptions to formal minutice
in the pleadings in equity not allowed? 446.
21. What is an answer; when is it given
upon oath, and when not; and when upon
honor t 446.
22. Before whom must the defendant be
sworn to his answer; by whom must the
answer be signed; and when may it be ex
cepted to for insufficiency ? 447, 448.
23. If the defendant have any relief to
pray against the plaintiff, how must it be
done? 448.
24. When may the plaintiff amend his
bill ; and when must he have recourse to a
supplemental bill ? 448.
25. What is a bill of revivor ; and what a
bill of interpleader; and what must be
annexed to this last bill t 448.
26. What if the plaintiff choose to proceed

to the hearing of the cause upon bill and
answer only ? 448.
27. What is a replication ; and how does
the defendant join issue? 448, 449.
28. How and by whom are witnesses ex
amined; of what* nature must the interroga
tories be; to what are examiners and their
clerks sworn; and how are they compellable
to appear and submit to examination f 449.
29. What is a bill to perpetuate the testi
mony of witnesses t 450.
30. When may a rule to pass publication
of witnesses be had ? 450.
31. By whom and before whom may the
cause be set down for a hearing t 450.
32. What if the plaintiff do not attend
upon subpasna to hear judgment ; and what
if the defendant ? 451.
33. When may a plaintiff's bill be dis
missed for want of piosecutton ? 451.
34. What is the method of hearing causes
in court ? 451.
35. Of what two natures in the chancellor's
decree? 452.
36. When does the court of chancery direct
a feigned issue to be tried at the bar of the
court of king's bench, or at the assises ; and
what is the fiction ? 452.
37. What does the court refer to the
opinion of the courts of king's bench or com
mon pleas, upon a case staled ; and what is
done there in consequence? 452, 453.
38 What are referred by the decree, on the
first hearing, to a master in chancery ; and
what is done by him in consequence ? 453.
39. To what is the master's report liable ?
45340. When and upon what is a final decree
made; and how is its performance enforced?
45341. Who may petition for a re-hearing ;
by whom must such petition be signed; what
evidence is now admitted; and what may be
supplied ? 453, 454.
42. But, after the decree is once signed and
enrolled, how only caii it be rectified ? 454.
43. When may a bill of review be had?
45444. How is an appeal to the house of lords
effected; and what evidence only is admitted
there? 454, 455-

BOOK IV -OF PUBLIC WRONGS.
CHAP. I.—Of the Nature of Crimes, and how has common usage distinguished the
their Punishment.
one from the other? 5.
5. In what does the distinction of public
r. What are the six considerations in wrongs from private, of crimes and misde
treating of public wrongs, or crimes and meanors from civil injuries, principally con
misdemeanors ? 1, 2.
sist? 5.
2. Why is the code of criminal law with
6. Which includes the other ? 6.
us in England denominated the doctrine of 7. In what crimes why cannot satisfaction
the pleas of the croivn ? 2.
be made both to the individual and the com
3. From what circumstances have the munity ? and in what how may it ? 6, 7.
defects and disproportions in our criminal
8. What double view, then, has the law in
code arisen ? 3, 4.
taking cognizance of all wrongs or unlawful
4. What is a crime or misdemeanor ; and acts? 7.
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of clergy: and why does so large a list, in
9. What are punishments f 7.
10. In whom was the right of punishing stead of diminishing, increase the number of
crimes against the law of nature vested by offenders t 18, 19.
that law ? 7, 8.
11. What right has the temporal legislator CHAP. II.—Of the Persons capable of com
mitting Crimes.
to inflict discretionary penalties for crimes
against the law of nature, or mala in sef
1. To what single consideration may all
7, 8.
12. What right has he to inflict punish the several pleas and excuses which protect
ment for offences against the laws of society, the committer of a forbidden act from the
punishment which is otherwise annexed
or mala prohibila r 8.
13. When only is a legislature warranted thereto be reduced ? 20.
in inflicting the punishment of death for 2. What two things must there be to con
stitute a crime against human laws? 21.
offences of human institution ? 9, 10.
14. Is it found by experience that capital 3. In what three cases does not the will
punishments are more effectual in preventing join with act t ai.
4. What four species of defect in will fall
crimes than lighter penalties ? 10.
15. What is the end or final cause of under the first of these general needs; what
two under the second; and what two under
human punishment t 11.
16. In what three ways is the end of human the third? 21, 22.
5. In what cases does the law privilege
punishment effected? 11, 12.
17. By what must the measure of human an infant under the age of twenty-one years;
and in what under the age of fourteen only ?
punishment be determined ? 12.
18. Why is not the lex lalionis, or law of 22.
6. By what is the capacity of doing ill
retaliation, in all cases an adequate or per
measured, as the law has stood since the time
manent rule of punishment f 12, 13.
19. Does the punishment of death with of Edward the Third ? 23.
death proceed upon the principle of retalia
7. At what age may an infant be guilty of
felony ; and though prima facie an infant
tion ? 13, 14.
20. In what class of crimes is the lex shall be adjudged to be dolt incapax under
talionis more proper to be inflicted than in fourteen, yet with what proviso may he be
any other; and, upon this principle, what convicted and suffer death under that age?
was enacted by statute 17 Edw. III. c. 18; 23, 24.
8. What is the rule of law as to lunatics
and how long was this the law ? 14.
31. What are some general principles which may be easily adapted also to idiots t
drawn from the nature and circumstances of
the crime that may be of some assistance in 9. If a man in his sound memory commit
allotting it an adequate punishment t 15, 16, an offence, and before arraignment for it he
become mad, why shall not he be arraigned
'7-22. Why is treason in conspiring the for it; if after he have pleaded he becomes
king's death punished with greater rigor mad, why shall he not be tried; if after he
than even actually killing any private sub be tried and found guilty, why shall not
judgment be pronounced; and if afterjudg
ject ? 15.
23. Why, generally, is a design to trans ment, why shall execution be stayed ?
10. But what if there be any doubt whether
gress not so flagrant an enormity as the
actual completion of that design; and why the party be compos or not; and what if a
then, in the case of a treasonable conspiracy, lunatic have lucid intervals of understand
will the bare intention to kill the king ing? 25.
11. How may madmen be restrained from
deserve the highest degree of severity ? 15.
24. Why is it in more cases capital for a going loose ? 25.
12. Does drunkenness excuse a crime?
servant to rob his master than for a stranger;
what greater crime is it for a servant to kill 25, 26.
his master than in another; why is it capital 13. When is a man -who commits an un
to steal above the value of twelvepence lawful act by misfortune or chance excused
privately from one's person, and only trans from all guilt ? 26, 27.
14. What ignorance or mistake excuses
portation to carry off a load of corn from an
open field: and why, in the island of Man, crime? 27.
was it formerly only trespass to take away a 15. What are the three species of neces
horse or an ox, and capital misdemeanor to sity or compulsion which excuse crime ? 28,
steal a pig or a fowl ? 16.
3°25. What is the sentiment of the Marquis 16. When only is the constraint of a
superior
in a private relation allowed as an
Beccaria as to severity of punishment? ly.
26. What does a multitude of sanguinary excuse for what crimes ? 28, 29.
17. Why shall no plea of coverture, or pre
laws argue in a government? 17.
27. What is the evil of making no distinc sumption of the husband's coercion, excuse
tion in the nature aud gradations of punish the wife in case of treason ? 29.
18. In what one offence may a wife be inment?
18. many offences have been declared dieted
28 How
and set in the pillory with her husby act of parliament felonies without benefit band; and why? 29.
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19. For what offences only is duress per 1 8. What if the parent assist or receive the
minas an excuse ? 30.
child, the child the parent, the brother the
20. If a man be violently assaulted, and brother, the master the servant, the servant
have no other possible means of escaping the master, the husband the wife, or the
death but by killing an innocent person, wife the husband, who have any of them
whom may he kill? 30.
committed a felony ? 38, 39.
21. Where a man by the commandment of
19. How are accessaries to be treated, con
the law is bound to arrest another for any sidered distinct from principals ? 39.
capital offence, or to disperse a riot, and re
20. For what four reasons, then, are such
sistance is made to his authority, whom may elaborate distinctions made between acces
he even kill, and why? 31.
saries and principals ? 39, 40.
22. May a man in extreme want of food 21. In what cases are accessaries after the
or clothing justify stealing either to relieve fact, by the statutes, still allowed the benefit
his present necessities? 31, 32.
of clergy; and in what cases is that benefit
23. What one case is there in which the of clergy denied to the principals and acces
law supposes an incapacity of doing wrongs saries before (hefact ? 39.
from the excellence and perfection of the 22. Is an acquittal of receiving or counsel
person ? 32, 33.
ling a felon an acquittal of the felony itself?
4°CHAP. III.— Of Principals and Accessaries. 23. Can one acquitted as principal be in
1. What are the two different degrees of dicted as an accessary either before or after
guilt among persons that are capable of the fact? 40.
offending? 34.
2. In what two degrees may a man be CHAP. IV.—Of Offences against Cod and
Religion.
principal in an offence ? 34.
3. Must the principal in the second degree
be actually immediately standing by, within
1. OF what five species are crimes and mis
sight or hearing of the fact ? 34.
demeanors which are either directly or by
4. In cases of murder committed in the consequence injurious to civil society and
absence of the murderer by means which he therefore punishable by the laws of Eng
had prepared beforehand, is the murderer land ? 42, 43principal in the first or second degree, or 2. Of such crimes and misdemeanors as
accessary; and why ? 34, 35.
more immediately offend Almighty God by
5. Who is an accesary; and of what two openly transgressing the precepts of religion
kinds are accessaries ? 35.
either natural or revealed, what constitutes
6. Why are all principals in high treason ? that guilt in action which human tribunals
are to censure? 43.
353. What eleven crimes are of this species ?
7. In what cnmes may there be acces
saries t 36.
43. 44, 5°. 59. 60. 62-64.
8. Why are all principals in petit larceny\ 4. What is apostasy; and in whom only
and in all crimes under the degree offelony f can it take place ? 43.
5. As a penalty for apostasy, what is en
36.
9. If a servant instigate a stranger to kill acted by statute 9 & 10 W. III. c. 32 ? 44.
his master, is he guilty of being accessary to 6. What is heresy; what was the writ de
hceretico comburendo; what did the statute
petty treason f 36.
10. Who is an accessary before the fact? 29 Car. II. enact as to heresy; and, as a pen
alty for heresy, what is enacted by the statute
36, 3711. If A. command B. to beat C, and B. 9 & 10 W. III.? 44-46, 49, 50.
7. Of what two kinds are the offences
beat him so that he die, is A. accessary to the
murder ? 37.
against religion which affect the established
12. If A. command B. to burn C.'s house, church ? 50.
and he, in so doing, commit a robbery, is A. 8. What are the penalties for reviling the
accessary to the robbery ? 37.
ordinances of the church by statutes 1 Edw.
13. If A. command B. to poison C, and B. VI. c. 1, and 1 Eliz. c. 1 and 2 ? 50, 51.
stab or shoot him, is A. accessary to the 9. Of what two classes are non-conformists;
murder? 37.
what penalties are imposed upon those of the
14. Who is an accessary after thefact; and first class by statutes 1 Eliz. c. 2, 23 Eliz. c.
what two things are necessary to make one ? I., and 3 Jac. I. c. 4; and what are suspended
by the statute I W. and M. st. I, c. 18, com
37, 38.
15. Does the relief of a felon in gaol, with monly called the toleration act, confirmed
clothes or other necessaries, make a man an by statute 10 Anne, c. 2, from which of those
accessary after the fact ? 38.
of the second class, with what three provisos ?
16. Who are made accessaries (when the 52, 53principal felony admits of accessaries) by
10. What are dissenting teachers to sub
the statutes 5 Anne, c. 31, and 4 Geo. I. c. scribe in order to be exempted from the
11? 33.
penalties of the statutes of Car. II. 13 & 14,
17. What if one wound another mortally, c. 4, 15, c. 6, 17, c. 2, and 22, c. 1; and from
and, before death ensue, a person assist or what particular penalties of the first and
receive the delinquent ? 38.
third of those statutes (with what exceptions)
1866

BLACKSTONE'S COMMENTARIES.

495

are they exempted by subscribing the de
32. What other corrupt elections and resig
claration of the act 19 Geo. III. ? 53, 54.
nations are punished by the same statute;
11. What, by the same statute 1 W. and and how ? 63.
M., if any person shall wilfully, maliciously, 33. What is Sabbath-breaking; and how
or contemptuously disturb any congregation are what instances of it punishable by
assembled in any church or permitted meet statutes 27 Hen. VI. c. 5 as tofairs or mar
ing-house, or shall misuse any preacher or kets, 1 Car. I. c. 1 as to unlawful exercises,
and 29 Car. II. c. 7 as to work f 63, 64.
teacher there ? 54.
12. But what does the statute 5 Geo. I. c. 34. How is drunkenness punished by
4 euact as to any mayor's or principal magis- statute 4 Jac. I. c. 5 ? 64.
ratc's appearing at any dissenting meeting ? 35. When is lewdness an indictable offence;
and how is it punished ? 64, 65.
5413. Why do not the reasons for a general 36. In what event may who be punished
toleration of Protestant dissenters hold for having bastard children, by statute 7 Jac.
I. c. 4; and how ? 65.
equally strong as to papists ? 54, 55.
14. Into what three classes may papists be
CHAP. V.— Of Offences against the Law
divided? 55.
of Nations.
15. What are the penalties and disabilities
of the first class of papists ? 55.
1.
What
is
the
law of nations; and upon
16. What ifany person send another abroad
to be educated in the popish religion, or to what principle is it founded ? 66.
2. By what is this law enforced in Eng
reside in any religious house abroad for that land
? 67.
purpose, or contribute to his maintenance
3. What is the remedy for offences against
when there ? 55.
law by whole states and nations ? 68.
17. What if these errors be aggravated by this
4. What if the individuals of any state
apostasy or perversion ? 55.
this law ? 68.
18. To what additional disabilities, penal violate
5. What are the three principal offences
ties, and forfeitures is the second class of against
this law animadverted on as such by
papists subject ? 56.
laws of England? 68.
19. What is the effect of refusing to make the6. municipal
How may the violation of safe-conducts,
the declaration against popery enjoined by or passports
expressly granted by the king
statute 30 Car. II. st. 2, when tendered by or his ambassadors
to the subjects of a foreign
the proper magistrate ? 56.
power in time of mutual war, be punished;
20. What 'are the penalties against the third and
what is enacted as to offences against
class of papists; and of what are all persons strangers
at sea, or in port, by statute 31
harboring them guilty ? 57.
VI. c. 4? 68-70.
21. Are these laws enforced now; and Hen.
7. What is enacted by the statute 7 Anne,
whence is their origin ? 57.
c. 12 in order to enforce the la-v of nations
22. In respect of whom is the statute 1 1 & as
the rights of ambassadors? 70, 71.
12 W. III. repealed to what extent by the 8.to What
is the offence of piracy by common
statute 18 Geo. III. c. 60? 58.
how only is it punishable since the
23. But now, by statute 31 Geo. III. c. 32, law;
from what Roman Catholics are all these statute of treasons, 25 Edw. HI. c. 2; and
restrictions and penalties removed; and how what offences are made piracy by statutes
11 & 12 W. III. c. 7, 8 Geo. I. c. 24, and 18
are Roman Catholic ministers, schoolmasters, Geo.
II. c. 30? 71-73.
and congregations tolerated ? 58.
24. What do the corporation and test acts
CHAP. XI.—Of High Treason.
enact? 58, 59.
25. To whom does the statute 7 Jac. I. c. 2
1. Into what four kinds may those offences
apply a like test ? 59.
be distinguished which more immediately
26. What is blasphemy; and how is it pun affect the royal person, his crown or dignity,
ishable at common law? 59.
and which are in some degree a breath of
27. How are profane and common swear the duty of allegiance, whether natural and
ing and cursing punishable, by the statute innate, or local and acquired by residence?
19 Geo. II. c. 21; and what is enacted against 74ptofanity on the stage, by statute 3 Jac. I. c.
2. What is treason, proditio; how is the
21 ? 59, 60.
appellation generally used by the law; and
28. What is witchcraft, conjuration, en of what two kinds is treason ? 74, 75.
chantment, or sorcery; and what is declared 3. Under what seven distinct branches are
as to it by statute 9 Geo. II. c. 5 ? 60-62.
all kinds of high treason comprehended by
29. How is the pretence to using ivitch- the statute 25 Edw. III. c. 2? 76, 81-84.
craft, telling fortunes, or discovering stolen 4. Is a queen regent or a king consort
goods by skill in the occult sciences, pun within the words of the act; is a king de
facto and not de jure; is a king de jure and
ished ? 62.
30 Who are religious impostors; and how not defacto; what is the true construction of
are they punishable ? 62.
the statute n Hen. VII. c. 1; and is a king
31. Why is simony to be considered as an who has resigned his crown, abdicated his
offence against religion; who are punishable government, or subverted the constitution,
for it by statute 31 Eliz. c. 6; and how ? 62. any longer the object of treason ? 76-78.
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5. What is compassing or imagining the statute 1 Mar. st. 2, c. 6; and what one in
death of the king; and how must this act of consequence of the former, with regard to
the mind be demonstrated before it can pos importing coin, by statute I & 2 P. aud M.
sibly fall under any judicial cognizance? C. II? 89.
27. Is it high treason to counterfeit foreign
78, 796. What are held to be overt acts of treason money taken here by consent? 89.
28. What instances of falsifying the coin
in imagining the king's death? 79.
are declared to be high treason by statutes 5
7. Are words spoken, treason ? 80.
Eliz. c. 11, and 18 Eliz. c. 1 ? 90.
8. Are words written, treason ? 81.
29. What offences, as to implements of and
9. What does the phrase " the king's com
panion" mean, to violate whom is declared preparations for coinage, are declared to be
by the statute to be the second species of high treason by statute 8 & 9 W. III. c. 26,
treason; and when is it treason in both par made perpetual by 7 Anne, c. 25; and within
what times must all prosecutions on this act
ties? 81.
10. What is held as to the violation of a be commenced ? 90.
30. What species of coining is made high
queen or princess dowager; and why? 81.
11. What offences of taking up arms does treason by statute 15 & 16 Geo. II. c. 28; but
the third species of treason include? 81, 82. in what case shall the offender be pardoned ?
12. To what does an insurrection to pull 9131. What offences are made high treason
down all enclosures, all "brothels, and the like,
amount; and to what does a tumult to pull with a view to the security of the Proles/ant
down a particular house or lay open a par succession, with regard to the late Pretender
or his sons, by statutes 13 & 14 W. III. c. 3,
ticular enclosure ? 82.
13. What if two subjects quarrel and levy and 17 Geo. II. c. 39, and generally by stat
utes 1 Anne, st. 2, c. 17, and 6 Anne, c 7?
war against each other ? 82.
14. When does a bare conspiracy to levy 91, 92.
32. What offences are made high treason
war amount to treason ? 82.
15. How must the fourth species oftreason, by the statute 33 Geo. III. c. 27, called the
or that of adherence to the king's enemies, traitorous correspondence act; and what else
does the statute enact? 92.
be proved ? 82.
16. In what light is giving assistance to 33. Of what six parts does the punishment
for high treason consist; but what parts may
foreign pirates or robbers treason t 83.
17. Under what description is adherence or be discharged by the king ? 92, 93.
34. How is the punishment milder for male
aid to our own fellow-subjects in actual re
offenders in case of coining ? 93.
bellion at home treason ? 83.
18. What is held as to relieving a rebel 35. But is the punishment of females the
same in treasons of every kind ? 93.
fled out of the kingdom; and why ? 83.
19. In what events shall a man's joining
with either rebels or enemies, in the king CHAP. VII.— Of Felonies injurious to the
dom, be excused ? 83.
King's Prerogative.
20. To what offence does the taking wax
which bears the impression of the great seal 1. What is felony, in the general accepta
off from one patent and affixing it on another tion of our English law ? 94, 95.
amount? S3, 84.
2. What is the etymology of the word, ac
31. What money is meant by the statute to cording to Sir Henry Spelman; how is this
counterfeit which is the sixth species of etymology confirmed by the feodal writers;
treason ? 84.
and wherefore are suicide, homicide, petit
22. Which of the king's officers of justice larceny, robbery, rape, and treason, felonies
are within the statute which declares the by the ancient law ? 95-97.
"slaying of them in their places doing their 3. As there are felonies without capital
offices" treason? 84.
punishment, may capital punishments be in
23. What does the act say as to "other like flicted where the offence is nofelony ? 97.
cases of treason ' ' or constructive treasons ? 4. But to what usage do the interpretations
85of the law now conform, and, in compliance
24. Under what three heads are comprised therewith, in what light does the present
the high treasons created by subsequent commentator intend to consider felony ? 98.
statutes and not comprehended under the de
5. Of what five kinds are such felonies as
scription of statute 25 Edw. III. ? 87.
are more immediately injurious to the king's
25. In what three cases relating to papists prerogative? 98.
is the offence of high treason declared to be 6. Of the various offences relating to the
committed, by the statutes 5 Eliz. c. r, 27 coin, as well misdemeanors as felonies, de
Eliz. c. 2, and 3 Jac. L c. 4; and what is the clared by a series of statutes, what are the
reason of distinguishing these overt acts of several penalties for melting down sterling
popery from all others which were considered money, by statute 9 Edw. III. st. 2; for melt
in a preceding chapter as spiritual offences ? ing down current silver money, by statute 13
87, 88.
& 14 Car. II. c. 31; forimporting false money;
26. With regard to treasons relative to the for forging any foreign coin, although it be
coin or other royal signatures, what two not made current here by proclamation; for
offences are declared to be high treason by having to do with clippings or filings of the
1S68
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2. Of what three kinds are negative mis ■
prisions? 120, isi.
3. What is misprision oftreason; but what
circumstances make this offender guilty of
high treason ? 120.
4. What positive misprision of treason is
created by statute 13 Eliz. c. 2 ? 120.
5. What is the punishment for misprision
of treason ? 120.
6. What is misprision offelony; and how
is it punished by the statute Westm. 1, 3
Edw. I. c. 9? 121*.
7. What is the punishment for misprision
of treasure-trove ? 121.
8. Of what five kinds are positive mis
prisions, or contempts, and high misde
meanors, the last four consisting, in general,
of such contempts of the executive magistrate
as demonstrate themselves by some arrogant
and undutiful behavior towards \hzking and
government? 121-124.
9. What offences are included under the
misprision of the mal-administration of
such high officers as are in public trust and
employment; and how is it usually pun
ished? 121-122.
10. What are contempts against the king's
prerogative? 122.
11. Whose duty is it, and when, to join the
posse comilatus, or power of the county, ac
cording to the statute 2 Hen. V. c 8?
E22.
12. How are contempts against the king's
prerogative punished? 122.
13. What are contempts and misprisions
against the king's person and government;
and how may they be punished? 123.
CHAP. V\\\.—Of Preemunire.
14. What are contempts against the king's
title not amounting to treason or preemunire;
1. Why
the offence
preemunire
called;
and iswhence
did it of
take
its originalso-?■ and how are they punished ? 123.
15. What offence is it, and how punishable
103.
by statute 13 Eliz. c. I, to maintain that the
2. What does the statute of preemunire,. common
laws of this realm not altered by
16 Ric. II. c. 5, enact; and who are also sub parliament ought not to direct the right of
jected to the penalties of preemunire by the the crown of England? 123.
statute 2 Hen. IV. c. 3? 112.
are the penalties inflicted by
3. What offences are made liable to the 16. What
I Geo. I. St. 2, c. 13, for refusing or
pains of preemunire by the statutes of Hen. statute
neglecting to take the oaths appointed by
VIII. and Eliz.? 115.
for better securing the government,
4. To what penalty is the importing or statute
yet acting or serving in a public office,
selling mass-books or other popish books and
place of trust, or other capacity, for which
liable, by statute 3 Jac. L c. 5, \ 25? 115,
the said oaths are required to be taken; and
5. To what twelve other offences, some of what
on the foundation of any
which bear no relation to the original offence, collegeif inmembers,
two universities, who by this
have the penalties of preemunire been applied statute are the
bound to take the oaths, do not
by various statutes ? 116, 117.
a certificate thereof in the college
6. How is the punishment of preemunire register
within one month after? 123, 124.
shortly summed up by Sir Edward Coke; register
17. What are contempts against the king's
except in the case of transgressing what palaces
or courts of justice; and how are
statute may the king, by his prerogative, they, a rescue
them, and an affray or
remit the whole or any part of the punish riot near them, from
out of their actual view,
ment; and what does the statute 5 Eliz. c. I punishable? 124,but
125.
provide as to the consequences of an attaint 18. How are threatening
or reproachful
by preemunire? 117, 118.
words to arty judge sitting in the courts pun
and how is an affray or contemptuous
CHAP. IX .— Of Misprisions and Contempts ishable;
behavior in the inferior courts of the king ?
tg the King and Government.
affecting
126.
19. How are such as are guilty of any in1. What are misprisions (mespris) and
junous treatment to those who are immedicontempts; and of what two sorts? 119.
1869
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coin, for blanching copper for sale, or dealing
in any malleable composition resembling
gold, or buying, at a less rate than it imports
to be of, any counterfeit or diminished milled
money of this kingdom, not being cut in
pieces, (an operation which is in what case
directed, and in what cases allowed and re
quired, by certain statutes to be performed;)
for tendering any counterfeit coin, knowing
it to be -so; for doing so, having more in cus
tody, or repeating the offence within ten days
after; and for counterfeiting copper halfpence
or farthings, or dealing in it (not being cut
in pieces or melted) at a less value than it
imports to be of? 98-100.
7. What is enacted by statutes 3 Hen. VTZ
c. 14, and 9 Anne, c. 16, as tofelonies against
the king's council f 100, 101.
8. In what cases is it made felony to serve
foreign states, by statutes 3 Jac. I. c. 4, 9 Geo.
H. c. 30, and 29 Geo. II. c. 17? 101.
9. What is enacted by the statute 31 Eliz.
c. 4 as to felony in embezzling the king's
armor or warlike stores; what effect upon
this statute has that of 22 Car. II. c. 5; howare other inferior embezzlements and misde
meanors punished by several statutes; and
what is enacted by statute 12 Geo. III. c. 24 ?
101, 102.
10. What is enacted by statutes 18 Hen.
VI. c. 19, and 5 Eliz. c. 5, as to desertion
from the king's armies in time of war,
whether by land or sea; what effect upon,
this statute has that of 2 & 3 Edw. VI. c. 2;.
and how are other inferior military offences
punishable by the same statutes ? 102.
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ately under the protection of a court of
justice punishable ? 1 26.
20. How are endeavors to dissuade a wit
ness from giving evidence, disclosures of ex
amination before a privy council, advice to a
prisoner to stand mute, or disclosures by
one of the grandjury to any person indicted
of the evidence against him, construed and
punished? 126.
CHAP. X.— Of Offences against Public
fustice.
r. Into what five species may those crimes
and misdemeanors that more especially affect
the commonwealth be divided? 127, 128.
2. What are the twenty-two offences against
public justice, beginning with those that are
most penal, and descending gradually to
such as are of less malignity? 128-137, I39141.
3. What is enacted by statute 8 Hen. VI.
c. 12 as to embezzling or vacating records, by
statute 21 Jac. I. c. 26, as to acknowledging
any proceedings in the courts in the name of
another person not privy to the same, and,
by statute 4 W. and SI. c. 4, as to personating
any other person as bail ? 128.
4. What is enacted by statute 14 Edw. III.
c. 10 if any gaoler compel any prisoner to
become an approver or an appellor? 128,
129.
5. What is the offence of obstructing the
execution of lawful process in criminal cases ;
and what is enacted by several statutes as to
opposing the execution of any process in
pretended privileged places within the bills
of mortality? 129.
6. Who are punishable for the escape of a
person arrested upon criminal process ; how,
and when ? 120, 130.
7. How is breach of prison by the offender
himself punished by the statute de frangenlibus pnsonam, 1 Edw. II. ? 130, 131.
8. What is rescue; how is it punishable,
and when; what is enacted by statutes 11
Geo. II. c. 26, and 24 Geo. II. c. 40, as to
rescues of any retailers of spirituous liquors,
and by statute 16 Geo. II. c. 31, as to assist
ing prisoners to escape; and what if any
person be charged with any of the offences
against the black act, 9 Geo. I. c. 22, and,
being required by order of the privy council
to surrender himself, neglect to do so for
forty days? 131.
9. Who are punishable for an offender's
returning from transportation, and how ?

of certain metals, by statute 29 Geo. II. c. 30,
and as to knowing receivers of stolen plate
or jewels taken by highway-robbery or burg
lary? 132, 133.
12. What is theft-bote, and how is it
punished; and what is enacted by statute 25
Geo. II. c. 36 as to advertising a reward for
the return of things stolen with "no ques
tions asked?" 133, 134.
13. What is common barretry ; how is it
punished; and what is enacted by statute 12
Geo. I. c. 29 in case an attorney shall have
been convicted of this offence ? 134.
14. What is the punishment for suing in a
false name in the superior courts, and what
in the inferior, by statute 8 Eliz. c. 2 ? 134.
15. What is the offence of maintenance ;
when is it not an offence; and what is the
punishment for it when it is by common law,
and by statute 32 Hen. VIII. c. 9? 134, 135.
16. What is champerty (campi partitio);
and what has the law's abhorrence of it led.
it to say of a chose in action by common law,
and of a pretended right or title to land, by
statute 32 Hen. VIII. c. 9? 135, 136.
17. What is enacted by statute 18 Eliz. c.
5 as to compounding informations upon
penal statutes? 136.
18. In what two ways may conspirators to
indict an innocent man offelony be punished?
136, 13719. How are threats of accusation in order
to extort money punishable by statute 30
Geo. II. c. 24? 137.
20. How is perjury defined by Sir Edward
Coke; what is subornation of perjury; how
are they now punished at common law, with
an added power in the court to inflict what
penalties, by statute 2 Geo. II. c. 25; and how
may they be punished by statute 5 Eliz. C. 9 ?
137. 13821. When is bribery an offence against
public justice ; in whom and how is it
punished; and what is enacted on this sub
ject by a statute 11 Hen. IV. ? 139, 140.
22. What is embracery ; and in whom and
how is it punished ? 140.
23. How was the false I'erdicl of jurors
anciently considered, and how punished ?
140.
24. In what public officers is negligence
an offence against publicjustice ; and how is
it punishable? 140.
25. How is the oppression and tyrannical
partiality of magistrates prosecuted and
punished ? 141.
26. When is extortion an abuse of public
justice ; and what is the punishment for it ?
141.

10. What is enacted by statute 4 Geo. I. c.
1 1 as to the offence of taking a reward under CHAP. XI.—Of Offences against the Public
pretence of helping the owner to his stolen
Peace.
goods? 132.
11. In the offence of receiving stolen goods
1. Of what two species are offences against
knowing them to be stolen, which makes the
offender accessary to the theft, of what other the public peace ; and of what two degrees
punishment has the prosecutor, by statutes 1 are both these kinds? 142.
Anne, c. 9, and 5 Anne, c. 31, the choice 2. What are the thirteen kinds of offences
before the thief be taken and convicted; and against the public peace ? 142-150.
what is enacted as to receivers and possessors 3. What does the statute 1 Geo. I. c, 5
1370
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enact as to the riotous assembling of twelve
persons or more, and not dispersing upon
proclamation ? 143.
4. What does the statute 9 Geo. I. c. 22
enact as to appearing armed, or hunting in
disguise? 143, 144.
5. What does the same statute, amended
by statute 27 Geo. II. c. 15, enact as to send
ing any demanding or threatening letter?
144.
6. What, by several late statutes, are the
penalties for destroying or damaging any
lock, sluice, or flood-gate, or any turnpikegate, or its appurtenances, or for rescuing
such destroyers or damagers ? 144, 145.
7. What are affrays (affraier); wherein do
they differ from assaults; by whom, and
how, may they be suppressed; and what is
their punishment? 145.
8. What is enacted by statute 5 & 6 Edw.
VI. c. 4 as to affrays in a church or churchyatdf 146.
9. What are riots, routs, and unlawful assemblies ; and of how many persons must
they be constituted; how are they punished
by common law; and what is enacted for
their suppression by statute 13 Hen. IV. c. 7 ?
146, 147.
10. What is tumultuous petitioning ; and
what is enacted for its prevention by statute
13 Car. II. st. 1, c. 5? 147, 148.
11. What is forcible entry or detainer;
and how, by several statutes, may it be sup
pressed and punished ? 148. 149.
12. What is the offence of going unusually
armed; and how is it prohibited by the statute
of Northampton, 2 Edw. III. c. 3? 149.
13. When is the offence of spreading false
news punishable, and how ? 149.
14. How is the offence of pretended pro
phecy punished by statute 5 Eliz. c. 15? 149.
15. In whom are challenges to fight pun
ishable, and how; and what, by statute 9
Anne, c. 14, if the challenge, or any assault
or affray, arise on account of any money won
at gaming ? 150.
16. What are libels which tend to the
breach of the peace; what is a publication of
them, in the eye of the law; what if they be
true, and what if they be false; what is the
difference between a libel in a civil action
and a libel in a criminal prosecution; and
what is the punishment of criminal libels ?
150, ISI.
17. Though it hath been long held that the
truth of a libel is no justification in a criminal
prosecution, yet what general rule has the
court of king's bench laid down as to grant
ing an information for a libel f 151.
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4. What is smuggling; and how is it pun
ished by statute 19 Geo. II. c. 34? 154, 155.
5. What are the several species of fraudu
lent bankruptcy taken notice of by the statute
law; and how are they punished? 156.
6. What, by statute 21 Jac. I. c. 19, if the
bankrupt cannot make it appear that he is
disabled from paying his debts by some casual
loss; and what, by statute 32 Geo. II. c. 28,
and 33 Geo. III. c. 5, if a prisoner charged
in execution for debt (to what amount?)
neglect or refuse on demand to deliver up his
effects? 156.
7. What is the penalty for usury; what if
any scrivener or broker take more than five
shillings per cent procuration-money, or
more than twelve-pence for making a bond;
and what is enacted on this subject by statute
17 Geo. III. c. 26? 156, 157.
8. What offences may be referred to the
head of cheating; what is the general punish
ment for all frauds of this kind if indicted at
common law; and what frauds are punished
by the statutes 33 Hen. VIII. c. I. and 30
Geo. II. c. 24? 157, 158.
9. How are the three offences of forestal
ling, reg rating, and engrossing described by
statute 5 & 6 Edw. VI. c. 14; and what is the
general penalty for these offences by common
law? 158, 159.
10. What are monopolies; and how are
they punished ? 159.
11. How are combinations among victual
lers or artificers to raise the prices of commo
dities punished by statute 2 & 3 Edw. VI. c.
15? 159, 160.
12. How is the offence of exercising a
trade without having served an apprentice
ship punished by statute 5 Eliz. c. 4? 160.
13. What is enacted by several statutes of
Geo. II. and Geo. III. to prevent the seduc
tion of our artists abroad, and the destructior
of our home manufactures ? 100.
CHAP. XIII.— Of Offences against the Public
Health and tnc Public Police or
Economy.

1. What are the two offences against the
public health of the nation? 161, 162.
2. What is enacted by statute I Jac. I. c.
31 as to any person infected with the plague,
or dwelling in any infected house; and what
is the present lawas to quarantine ? 161, 162.
3. What is enacted by statutes 51 Hen. III.
st. 6 and 12 Car. II. c. 25, \ 11 to prevent the
selling of unwholesome provisions and wine ?
162.
4. What is meant by the public peace and
economy? 162.
CHAP. XII.—Of Offences against Public
5. What are the nine offences against the
Trade.
publicpeace and economy? 162-166, 169-171,
174.
1. Op what two degrees are offences against 6. What is enacted by the statute 26 Geo.
II. c. 33 for the prevention of the offence of
public trade ? 154.
2. What are the thirteen kinds of these clandestine marriages? 162, 163.
offences? 154, 156-160.
7. What is bigamy, or more properly poly
3. What is owling; and what are its penal gamy; what is its effect upon the second
ties, by several statutes ? 154.
marriage; and how is it punished by statute
1871
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i Jac. I. c. II, with an exception to what five 6. What if judgment of death be given by
ajudge not authorized by lawful commission,
cases? 163, 164.
8. How are wandering soldiers and mari and execution be done accordingly? 178.
ners, or persons pretending so to be, pun
7. What if eveu the judge execute his own
judgment; and what if an officer behead one
ished by statute 39 Eliz. c. 17 ? 164, 165.
9. How are persons calling themselves who is adjudged to be hanged, or vice versa?
Egyptians, or gypsies, now punished, by 179.
8. Of what six kinds are justifiable homi
statute 23 Geo. III. c. 51 ? 167.
10. What are common nuisances; and of cides, committed for the advancement of
public justice? 179, 180.
what seven sorts? 167, 16S.
11. Who may be indicted, and what shall
9. But, in all these first five cases, what ap
be equivalent to such indictment, for annoy parent necessity must there be on the officers
ances in highways, bridges, and public rivers, side? 180.
whether by positive obstructions or want of
10. When is it lawful to kill any person
reparation; and what is a purpresture t 167. who attempts a burglary; and what is the
1 2. What if innkeepers refuse to entertain a uniform principle that runs through all laws
traveller without a very sufficient cause ? 167. as to repelling crimes by homicide ? 180, 181.
11. What is Mr. Locke's doctrine on this
13. How may eaves-droppers be punished ?
subject, and how is it received by the com
f68.
14. How may a common scold [communis mentator? 181, 182.
12. Wherein does excusable differ from
rixatrix)? 168.
15. Into what three classes are idle persons justifiable homicide; and of what two sorts
divided, and how is each class punished by is the former? 182.
13. In what cases does homicide per infor
statute 17 Geo. II. c. 5; and to what are per
tunium, or misadventure, happen? 182.
sons harboring vagrants liable ? 169, 170.
16. What one sumptuary law against lux
14. In what cases, however, is the slayer
ury is still unrepealed ? 170.
guilty of manslaughter and not misadventure
17. What is enacted by statute 16 Car. II. only; but when are deaths in tilts or tourna
c. 7 if any person by playing or betting shall ments, boxing, or sword-playing only misadlose more than icni at one time; what does ventuie? 183.
the statute 9 Anne, c. 14 enact as to all secu
15. What is homicide in self-defence, or se
rities given for money won at play, if any defendendo; what is chance-medley, or chaudperson at one sitting lose 10/. at play, and if medley; and what must appear to excuse
any person by cheating at play win the same homicide'by theplea of self-defence? 183, 184.
sum; what does the statute 13 Geo. II. c. 19
16. What seems to be the true criterion to
enact to prevent the multiplicity of horse distinguish homicide upon chance-medley, in
races; and what, by statute 18 Geo. II. c. 24, selfdefence, from manslaughter in the legal
if any person win or lose at play, or by sense of the word ? 184, 185.
betting, lol. at one time, or 20/. within
17. What civil and natural relations are
twenty-four hours? 172, 173.
comprehended under the excuse of se defen
18. Who are guilty of the offence of de dendo, and why? 1S6.
stroying the game upon the old principles 18. Ts there not one species of homicide se
of theforest-law, and who by the game-laws; defendendo
where the party slain is equally
and what are the four qualifications for kill innocent with him who occasions his dealh;
ing game, as they are usually called, or, and
upin what principle is this homicide ex
more properly, the exemptions from the cusable? 186.
penalties inflicted by the statute law? 174,
19. In what circumstances do the two spe
175.
of homicide by misadi'enture and self19. What are the punishments for unqual cies
agree; and what does the law's high
ified persons transgressing the game-laws in defence
for the life of a man always intend ?
what ways; and how may those punishments value
186, 187.
be inflicted ? 175.
20. What is the penalty for homicide ? 188.
20. What is enacted for the preservation of
21. What is felonious homicide, and of
game by statute 28 Geo. II. c 12 ? 175.
what two kinds ? 1S8.
22. What is self-murder, orfelo dese; does
CHAP. XIV .—Of Homicide.
it admit of accesaries; when, and in whom,
1. Of what three principal kinds are those may it happen, and when in a real lunatic?
crimes and misdemeanors which in a more 189, 190.
peculiar manner affect and injure individuals 23. How is self-murder punished ? 190.
or private subjects ? 177.
24. What if a husband and wife be posses
2. Of crimes injurious to the persons of sed jointly of a term of years in land, and
private subjects, what is the most principal the husband drown himself; and why ? 190.
and important ? 177.
as. How do the two degrees of guilt in
3. Of what three kinds, and of what three killing another divide the offence; and what
degrees of guilt, is homicide? 177, 178.
is the difference between either division of
4. In what three cases is homicide justifi it? 190.
able? 178, 179.
26. How is manslaughter therefore defined;
5. What offence is it wantonly to kill the and of what two branches is it? 191.
greatest of malefactors ? 178.
27. When is it voluntary manslaughter;
1872
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CHAP. XV.— Of Offences against the
Persons of Individuals.
r. Ov what two degrees of guilt are other
offences against the persons of individuals?
205.
2. What are the four felonies? 205, 208,
210, 215.
3. What amounts to mayhem, mayhemtum; and how is it punished by statutes 5
Hen. IV. c. 5, 37 Hen. VIII. c. 6, and 22 &
Car. II. c. 1, called the Coventry act?
3!. What is the punishment of man 23
205-207.
slaughter? 193.
4. What is enacted by statute 9 Geo. I. c.
32. But is there not one species of man 22 as to the offence of maliciously shooting
slaughter which is punished as murder by at any person ? 207, 208.
statute 1 Jac. I. c. 8; and how is this statute
5. What is enacted by statutes 3 Hen. VII.
construed ? 193, 194.
c. 2 and 30 Eliz. c. 9 as to the offence of
33. How is murder defined, or rather de forcible abduction and marriage of a.female,
scribed, by Sir Edward Coke? 195.
as it is vulgarly called, stealing an heiress?
34. What if a person be indicted for one or,
208.
species of killing, or for killing with one 6. What four things have been determined
weapon, and it proves to have been another ? in the construction of the first of these
196.
statutes; what has been determined as to the
35. May a man be guilty of murder al will of the woman; and what general rule
though no stroke be struck by himself, or no of law may be violated in punishing this
killing primarily intended ? 196.
offence? 208, 209.
36. Within what time after the stroke re
7. What is enacted by the statutes 4 & 5
ceived must the party die in order to make Ph. and M. c. 8 and 26 Geo. II. c. 33 as to
the killing murder? 197.
an inferior degree of the same kind ofoffence ?
37. When is it murder to kill a child in its 209, 210.
mother's womb; and what is enacted by the
8. What is the crime of rape; and what is
statute 21 Jac. I. c. 27 as to a mother's con enacted as to its punishment by statute 18
cealing the death of her bastard child; but Eliz. c. 7? 210, 212.
what is now required upon trials for this 9. Who is presumed by the law incapable
offence? 198.
to commit a rape? 212.
38. What constitutes malice prepense, ma10. Can a rape be committed upon a con
litia prcecogitata; and when is malice ex cubine or harlot? 212, 213.
press, and when implied, in law ? 198-201.
11. What has been determined as to the
39. Who are guilty of murder in deliberate competency and credibility of witnesses upon
duelling? 199.
an indictment of rape; and what has been
40. If two or more come together to do an now settled as to hearsay evidence of the
unlawful act against the king's peace, and declarations of a child who hath not capacity
one of them kill a man, in whom is it mur to be sworn ? 213, 2:4.
der? 200.
12. What is the punishment for the crime
41. What if one intend to do anotherfel against nature ? 215, 216.
ony, and undesignedly kill a third man ? 201.
13. What are tlv five inferior offences or
42. Unless in what cases may it be taken misdemeanors agaiiist the personal security
for a general rule that all homicide is mali of the subject ? 216.
14. What are the public penalties for
cious? 201.
43. What is the punishment of murder; assault, battery, and wounding; what other
and what is enacted on that subject by stat ignominious corporal penalties are inflicted
in the case of assaults with intent to tnutdi r,
ute 25 Geo. II. c. 37 ? 201, 202.
44. What is petit treason (parva proditio), or to commit either of the crimes last spoken
and by what three ways may it happen, ac of ; and, when both parties are consenting to
the last crime, what is it usual to charge ?
cording to statute 25 Edw. III. c. 2 ? 203.
45. Of what crime is a servant guilty who 216, 217.
15. What is enacted by the statute called
kills his master whom he has left upon a
grudge conceived against him during ser arliculi clcri, 9 Edw. II c. 3, as to the offence
vice; and whom is it petit treason in a cler of beating a clerk in orders? 217, 218.
16. As to the public offence of false im
gyman to kill ? 203.
46. May a person indicted of petit treason prisonment, how is the sending of any subject
be found guilty of manslaughter or murder; of this realm a prisoner beyond the seas
and how many witnesses are necessary in punished; what does the statute 43 Eliz. c.
13 declare as to this kind of offence in the
case of petit treason ? 204.
47. What is the punishment for petit trea four northern counties; and how are inferior
son; and what in a woman, by statute 30 degrees offalse imprisonment punishable by
indictment? 218.
Geo. III. c. 48 ? 204.
1 7. What is kidnapping; how is it punished
48. What is the punishment for the aiders,
abettors and counsellors ofpetit treason ? 204 it common law; and what does a clause of
1873

and what circumstance makes it amount to
murder? 191.
28. In what, therefore, does voluntary
manslaughter differ from excusable homi
cide, se clefendendot 192.
29. In what does involuntary manslaughter
differ from homicide excusable by misadven
ture? 192.
30. But what circumstances will make in
voluntary manslaughter amount to murder?
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the statute n & 12 W. III. c. 7 enact to [ affect their property, two of which are
prevent the leaving of kidnapped persons attended with a breach of the peace? 229.
abroad? 219.
2. Into what two sorts is larceny, by con
traction for latrociny, latrocinium, distin
CHAP. XVI.—Of Offences against the guished by the law ? 229.
Habitations of Individuals.
3. When is simple larceny called grand,
and when petit, larceny ? 229.
1. What are the only two offences that 4. What is simple larceny ? 229.
more immediately affect the habitations of 5. In what cases may a carrier of goods
individuals or private subjects ? 220.
commit the offence of larceny upon those
2. What is arson (ab ardendo) f 220.
goods? 230.
3. What is such a house as may be the 6. What is enacted by statutes 33 Hen. VI.
subject of arson f 221.
c. 1 and 21 Hen. VIII. c. 7 in cases of
4. When is wilfully setting fire to one's servants embezzling their master's goods?
own house arson; and when a high misde 230, 231.
meanor? 221.
7. What is the offence of embezzling goods
5. What if a landlord or reversioner set of which the offender had not the possession,
fire to his own house of which another is in but only the care or use? 231.
possession under lease? 221.
8. Under what circumstances may a man
6. What amounts to the burning which be guilty of felony in taking his own goods?
constitutes arson; and what is enacted by 231.
the statute 6 Anne, c. 31 if any servant 9. What is a sufficient asportation of goods
negligently set fire to a house or outhouses f to constitute a larceny ? 231.
222.
Who are indemnified by the requisite
7. How is arson punished in whom ? 222, to 10.
a largeny that it must be felonious, that is,
223.
furandi? 232.
8. What is burglary, burgi latrocinium; . done animo
Why can no larceny be committed, by
what may a man do to protect his house the11.rules
of common law, of things that
which he is not permitted to do in any other
to the fieeltold; and why is the
case; and how is a burglar defined by Sir adhere
severance of them merely trespass by com
Edward Coke ? 223, 224.
mon law ; but in what cases may the taking
9. At what time must .the burglary be them
away amount to larceny ? 232, 233.
committed; and what is held as to the light
12. And now, by statute 4 Geo. II. c. 42,
by which it is committed ? 224.
are what offences of this nature punished;
10. What is Sir Edward Coke's definition how what
is enacted by three statutes of Geo.
of the place in which a burglary must be and
III. as to the offence of stealing any trees,
committed; and why does it not seem exten roots,
shrubs, or plants? 233, 234.
sive enough; and when may a burglary be
13. What instance of stealing out of mines
committed in a barn, stable, or warehouse f is punished
by statute 25 Geo. II. c. 10; and
224, 225.
? 234.
11. When is a lodging the mansion-house how
14. Why is it no felony to steal writings
of the lodger; and can burglary be commit
ted in the shop, parcel of another man's relating to a real estate ? 234.
house, which I hire to work or trade but not 15. Upon what footing are bonds, bills, and
to lie in, or in a tent or booth erected in a notes put by the statute 2 Geo. II. c. 25; and
market or fair, in which I do lodge? 225, what is enacted as to embezzlements at the
Bank of England, South Sea Company, and
226.
12. As to the manner of committing burg post-office, by statutes 15 Geo. II. c. 13, 24
lary, what must there be to complete the Geo. II. c. 11, and 7 Geo. III. c. 50? 234,
offence; and what if a hole be broken one 235night, and the same breakers enter the next 16. When may larceny be committed of
animals fierce natures ; and what is enacted
night through the same ? 226.
13. In what cases may burglary be com on this subject by statutes 9 Geo. I. c. 22, 16
mitted without breaking, or loosing offasten Geo. III. c. 30, and 5 Geo. III. c. 14? 235,
236.
ings? 226, 227.
14. What is sufficient to constitute the 17. Of what animals domilieg natures can
entry which is burglarious; and what is larceny be committed; and what is enacted
statute 10 Geo. III. c. 18 as to dogdeclared as to the precedence of the entry by
and the burglary by statute 12 Anne, c. 7? slealing? 236, •23s.
18. Can larceny be committed if the owner
227.
15. What is the law as to the intent of be unknown ? *235.
19. When only is stealing a corpsefelony f
burglary? 227, 228.
. .
16. How is burglary punished in whom ? *23520. How is simple larceny, whether grand
228.
or petit, punished; and how is the punish
CHAP. XVII.—Of Offences against Private ment for the latter offence mitigated ? 238,
239Property.
21. But in what cases of simple larceny is
I. What are the three offences against the benefit of clergy taken away by statute;
private subjects which more immediately and why ? 238, 239.
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22. What is mixed, or compound, larceny f | change, or the number or principal sum of
any accountable receipt for any security for
229.
23. What is larceny from the house; in money, or any order for the payment of
what four domestic aggravations of larceny money for the delivery of goods? 249, 250.
above the value of twelvepence is the benefit
of clergy denied, and to whom; in what two CHAP. XVM.—Ofthe Means ofpreventing
larcenies to the value of five shillings, and in
Offences.
what one to the value of forty shillings ? 239,
1.
How
may
crimes
and misdemeanors be
240.
24. Of what two sorts is larceny from the prevented? 251.
2. In what does this security consist ? 252,
person t 241.
25. How is the offence of privately stealing 2533. Who may demand it; to whom may it
from a man's pitson punished? 241.
26. What three requisites are there to the be granted; what is a writ called a supoffence of open and violent larceny from the piicavit ; and how ought feme-coverts and
person, or robbery ; and how, and in whom, infants to find security ? 253, 254.
4. In what four ways may a recognizance
is it now in all cases punished? 241-241.
27. What is the malicious mischief which be discharged ? 254.
5. For what causes is a recognizance for
the law considers as a public crime t 243,
the peace grantable; what is called swearing
244.
28. What is enacted by statute 22 Hen. the peace against another; and what if the
VIII. c. 11 as to destroying the powdike in party do not find such sureties as the justice
the fens of Norfolk and Ely; what offence is shall require ? 254, 255.
6. How may such recognizance be for
it to destroy the sea-banks, river-banks,
public navigations, and bridges erected by feited; when does a trespass upon the lands
virtue of many acts of parliament ; what or goods of another, and when do mere re
does the statute 43 Rliz. c. 13 enact for pre proachful words, forfeit such recognizance f
venting rapine on the northern borders, and 255. 256.
7. Whom are the justices empowered by
what is blackmail ; what is enacted by the
statutes 22 & 2 J Car. II. c. 7 as to burning or the statute 34 Edw. III. c. 1 to bind over to
destroying corn, hay, &c, or killing cattle; their good abearance, or behavior, towards
4 & 5 W. and M. c. 23 as to burning on any the king and his people; who are holden to
waste between Candlemas and midsummer; be comprised under the general words of this
1 Anne, st. 2, c. 9 and 4 Geo. I. c. 12 as to expression; and what if the justice commit
for want of sureties f 256.
destroying ships to the prejudice of the a man
owners and insurers; 12 Anne, st. 2, c. 18 as 8. How may such recognizances be for
to damaging ships in distress; 1 Geo. I. c. feited? 257.
48 as to setting on fire underwood; 6 Geo. I. CHAP. XIX.— Of Courts of a Criminal
c. 23 as to defacing the garments of persons
Jurisdiction.
passing in the streets; by the Waltham blackact, extended to what by 9 Geo. III. c. 29; by
1. In discussing the method of inflicting
6 Geo. II. c. 37 and 10 Geo. II. c. 32 as to the punishments, what two things are to be con
cutting down banks, cutting hop-binds, or sidered?
258.
firing coal-mines; 11 Geo. II. c. 22 as to 2. Of what
two natures are the several
deterring buyers of corn, seizing corn- courts of criminaljurisdiction ? 258.
carriages or horses, or spoiling corn; 28 3. In what degree are these criminal courts
Geo. II. c. 19 as to firing furze in any forest independent of each other; and why are they
or chase; 6 Geo. III. c. 36 & 48 and 13 Geo. so; and which are the twelve public ones,
III. c. 33 as to destroying trees or plants; 9 ranking them for this reason according to
Geo. III. c. 29 as to the destroying mine- their dignity? 258, 259, 261, 265, 268, 269,
engines or enclosure-fences; and 13 Geo. III. 271, 273-275.
c. 38 as to destroying the Plate-Glass Com
4. Who are tried by the high court ofpar
pany's property ? 243-246.
liament, how, and for what offences; and
29. What is forgeiy, or the crimen falsi t what is enacted by statute 12 & 13 W. III. c.
247.
2 as to any plea of pardon under the great
30. What forgeries have been capitally seal? 259-261.
punished by a multitude of statutes since the 5. For what ie the court of the lord high
Revolution, when paper credit was first esta steward of Great Britain instituted; how,
blished? 248, 249.
and to whom, is the office now granted; what
31. What do several statutes of Geo. III. is the only plea a peer may plead in the court
enact as toforgeries of standard plate-marks, of king's bench; what is the form of pro
frauds on the stamp-duties, counterfeiting ceeding in case of a trial in the court of the
the Plate-Glass Company's seal, and forging lord high steward; and what does the statute
the superscriptiqn of a letter in order to avoid 7 W. III. c. 3 enact as to the number of peers
the payment of the postage ? 248, 249.
who shall vote on the trial? 261-263.
32. What is enacted by statute 2 Geo. II. 6. Where is the trial of an indicted peer
c. 25 as to the forgery of deeds, wills, notes. properly during the session of parliament;
&c; and by statutes 7 Geo. II. c. 22 and 18 and what different authority has the lord
Geo. III. c. 18 as to acceptances of bills of ex- high steward when he sits in the high courts
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of parliament, and when he sits in his own clerk; and what punishments has he author
ity to inflict ? 275.
court? 326.
7. Have bishops a right to sit in the court 24. What are the three private or special
of the lord high steward; and what do they, courts of criminal jurisdiction? 276, 277.
in point of fact ? 264, 265.
25. For what purpose was the court of the
8. What is the cognizance of the crown lord steward, treasurer, or comptroller of
side of the court of King's bench; and what the king's household instituted by statute 3
is the effect of the coming of this court into Hen. VII. c. 14; and what is the course of
any county ? 265.
its proceedings ? 276.
9. What was the court of starchamber; and 26. For what purpose was the court of the
whither hath reverted all that was good and lord steward of the king's household, or, in
salutary of its jurisdiction? 266, 267.
his absence, of the treasurer, comptroller,
10. When was the court ofchivalry a crim and steward of the marshal-sea, erected by
inal court; and what used to be its jurisdic statute 33 Hen. VIII. c. 12; and what is the
tion then ? 268.
course of its proceedings ? 276.
11. What criminal cognizance has the 27. What is the jurisdiction of the criminal
court of admiralty; and what is the method courts of the two universities, or their chan
of its trials by statute 28 Hen. VIII. c. 15? cellors' courts; what is the jurisdiction of the
268, 269.
court of the lord high steward of the uni
12. Before whom, and when, are the courts versity (of Oxford, by charter of 7 June, 2
of oyer and terminer, and general gaol- Hen. IV., confirmed by statute l3Eliz. c. 29);
delivery, held ? 269.
by whom must he be nominated and ap
13. By virtue of what five several authori proved; and what is the course of proceeding
ties do the judges sit at what is usually called when any indictment is found against any
the assizes, two of which are of a civil nature person privileged by the university ? 277, 278.
and have been before explained ? 269.
14. Who are bound to attend the third, CHAP. XX.—Of Summary Convictions.
which is the commission of the peace ? 270.
15. To whom are the fourth and fifth com
1. Into what two kinds are the proceed
missions of oyer and terminer, and general ings
in the courts of criminal jurisdiction
gaol-delivery, directed; who are of the divisible?
quorum, and what are they empowered to 2. What 280.
is meant by a summary proceed
do? 270.
ing; and what are the three branches of
16. When are special commissions of oyer summary
proceedings
280-283.
and terminer and gaol-delivery issued ? 271. 3. By whom are all ?trials
and
17. Can a man act as judge, or other law frauds contrary to the lawsofofoffences
excise and
yer, in these commissions, within his own other branches of the revenue determined?
county, where he was born or has inhabited ? 281.
271.
4. What offences are punished in a sum
18. When, and before whom, must the mary
way by justices of the peace; and to
court of general quarter sessions of the what
three mischievous effects does the sys
peace be held; and what is its jurisdiction tem give
281, 282. •
and mode of proceeding; is there any appeal 5. Whatrise?
is the process of these summary
from its orders upon motion; and who has convictions;
but what check has the common
the custody of its records or rolls? 271, law thrown upon
them which is now held' to
272.
absolute requisite to them ? 282, 283.
19. What other quarter sessions are kept be6.anOf
what two sorts are the contempts
in most corporation towns; and in what one which are
immemorially punished in the
instance only have they, by statute 8 & 9 W. summary way
by the superior
III. c. 30, the same authority as the general courts ofjusticeof?attachment
quarter sessions of the county; and for what 7. Of what seven283.
kinds are the principal
purposes, in both corporation towns and
of either sort ? 284, 285.
counties, is a special or petty session held, instances
8. Why is the attachment for the species
by whom ? 272, 273.
of contempt arising from the disobedience to
20. What is the sheriffs tourn, or rotation; any
rule or order of court by parties to any
and when is it held ? 273.
proceeding not affected by a general act of
21. What is the court-leet, or view of pardon; and how may obedience, by statute
frank-pledge; when, and before whom, is it 10 Geo. III. c. 50, be enforced against any
held; whence is its origin; what is the juris person
having privilege of parliament? 285.
diction of both the sheriff's tourn and this
does the statute of Westminster
court; who are obliged to attend them; what 2, 9.13 What
Edw. I. c. 39, ordain as to resistance of
has occasioned them to grow into disrepute; the process
of the king's courts ? 286.
and where hath their business greatly de
10.
What
if the contempt be committed in
volved? 273, 274.
the face of the court; and what is the course
22. What is the object of the jurisdiction of proceeding in matters that arise at a dis
of the court of the coroners ? 274.
tance? 286, 287.
23. To what is the court of the clerk ofthe 11. What if the party refuse to answer the
market incident; what is the object of its interrogatories upon oath of the court? 287.
12. What if the parly can clear himself
jurisdiction; whence is the officer called the
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upon oath; but what if he perjure himself ? as well as by the statute Westminster 1 and
the habeas corpus act, to refuse or delay to
287.
bail any person bailable; and what is ex
CHAP. XXI.—Of Arrests.
pressly declared as to excessive bail by statute
1. Under what twelve general heads, fol 1 W. and M. st. 2, c. 1 ? 297.
lowing each other progressively, may the 4. On the other hand, what if the magis
regular and ordinaryproceedings in the courts trate take insufficient bail t 297.
5. Upon what ten accusations are persons
of criminal jurisdiction be distributed ? 289.
2. What is arrest; who are liable to it in clearly not admissible to bail by the justices t
criminal cases; what charges will justify it; 298, 299.
and in what four ways may it be made ? 289. 6. Upon what three accusations do persons
3. By whom may a warrant be granted, seem to be in the discretion of the justices
bailable or not ? 299.
and in what cases ordinarily; upon what only whether
should it be granted; what is requisite to its 7. Upon what three accusations must per
legality; what is a special, and what a gen sons be bailed upon offering sufficient secu
299.
eral, warrant; and when, by statute 24 Geo. rity?
II. c. 44, is the officer who executes a war- 8. But who may bail for any crime whatso
ever, except only persons committed by
rant indemnified ? 290, 291.
299, 300.
4. Whither does a warrant from a justice whom?
9. This imprisonment being only for safe
of the court of king's bench extend; and custody,
what is the gaoler not justified in
where is it teste'd, or dated t 291.
5. But what must take place before the doing? 300.
warrant of a justice of the peace in one
county can be executed in another; and what CHAP. XXIII.—Q/" the several Modes of
Prosecution.
is enacted on this subject by statute 13 Geo.
III. c. 31 ? 291, 292.
6. By what five officers may arrests be ex
1. In what two ways are offenders prose
ecuted without warrant ? 292.
cuted, or formally accused? 301.
7. When is any private person bound to 2. By one of what two proceedings is the
make an arrest, on what pain; and what is former way of prosecution t 301.
he justified in doing in order to such arrest; 3. What is a presentment, properly speak
but what if the arrest be only upon suspi ing? 301.
4. What is an inquisition ofoffice; and of
cion? 293.
8. What is arrest by hue (from huer, to what two kinds? 301, 302.
shout) and cry (hutesium el clamor); what 5. What is an indictment t 302.
does the statute of Winchester, 13 Edw. I. c. 6. Of whom are the grandjury composed;
1&4, direct relative tothis mattery what is j by whom are they instructed.^ or charged;
the foundation of an action against the hun and what evidence only are they to hear ?
dred in case of any loss by robbery; what 302. 303.
does the statute 27 Eliz. c. 13 enact as to the 7. In what case only can the grand jury
sufficiency of hue and cry; and what that of inquire of a fact done out of that county for
8 Geo. II. c. 16 if an officer refuse or neglect which they are sworn; and what is enacted
to make it; by whom may it be raised; what by the statute 2 & 3 Edw. VI. c. 24 when a
powers has the constable in its prosecution; man is wounded in one county and dies in
and what if it be wantonly and maliciously another; by statute 2 Geo. II. c. 21 if the
raised without cause ? 293, 294.
stroke or poisoning be in England and the
9. What rewards and immunities are be death out of it, or vice versa; by several stat
stowed on such as apprehendfelons, by stat utes of Hen. VIII. and Edw. VI. where
utes 4 & 5 W. and M. c. 8 and 8 Geo. II. c. treason is committed out of the realm; by
16, as to highwaymen; by statutes 6 & 7 W. two statutes of Hen. VIII. as to offences
III. c. 17 and 15 Geo. II. c. 28 as to offenders against the coinage committed in Wales; by
against the coinage; by statutes 10 & 1 1 W. statute 33 Hen. VIII. c. 23 as to trials for
III. c. 23 and 5 Anne, c. 31 as to burglars; murder by the king's special commission; by
by statute 6 Geo. I. c. 23 as to helpers of statute 10 & II W. III. c. 25 as to capital
others to their stolen goods, for reward; by J crimes committed in Newfoundland; by statstatutes 14 Geo. II. c. 6 and 15 Geo. II. c. 34 ute 9 Geo. I. c. 22 as to offences against the
as to sheep-stealers; and by statutes 16 Geo. black-act; by statutes 8 Geo. II. c. 20 and 13
II. c. 15 and 8 Geo. III. c. 15 as to premature Geo. III. c. 84 as to felonies in destroying
turnpikes or river-works; by statute 26 Geo.
returners from transportation ? 295.
II. c. 19 as to stealing from vessels wrecked or
CHAP. XXII.—Of Commitment and Bail. in distress; by statute 12 Geo. III. c. 24 as to
destroying the king's ships out of this realm;
1. What is the justice before whom a pris and by statute 13 Geo. III. c. 63 as to misde
oner is brought bound to do by statute 2 & 3 meanors committed in India ? 303, 305.
Ph. & M. c. 10; and in what cases only is it 8. In what cases is the offence to complete
in two counties or parts of the kingdom, that
lawful totally to discharge him ? 296.
2. When must he be committed to prison; the offender may be indicted in either ? 305.
9. What do the grand jury if, having
and when ought bail to be taken ? 296, 297.
3. What offence is it by the common1 ,law. heard the evidence, they think the accusation
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groundless; may a fresh bill be preferred; ' not have the ofpeal; what if there be no
and what do they if they be satisfied of the wife, and the heir be accused of the murder;
truth of the accusation ? 305.
and within what time, by the statute of
jo. But what number of the grand jury Gloucester, must all appeals of death be sued?
must agree in order to find a bill? 306.
314. SiS11. What three things must be precisely ay. If the appellee be acquitted, can he be
and sufficiently ascertained in an indict afterwards indicted for the same offence;
and if a man be acquitted on an indictment
ment ? 306.
12. What is enacted by statute 1 Hen. V. of murder, or found guilty, and pardoned
c. 5 as to the identification of the person ; by the king, what, in strictness, ought to
in what case is a mistake in the time and happen, by virtue of the statute 3 Hen. VII.
place not held to be material; but when is it I c. 1; but what if he have been found guilty
very material that the indictment should of manslaughter on an indictment, and have
had the benefit of clergy and suffered the
name the time ? 306.
13. In what crimes must particular words judgment of the law ? 315.
of art be used which are so appropriated bv 28. What shall the appellor suffer, by
law to express the precise ideas which it virtue of the statute of Westminster 2, if
entertains of the offence that no other words, the appellee be acquitted? 316.
however synonymous they may seem, are 29. If the appellee be found guilty, what
judgment shall he suffer, with what remark
capable of doing it ? 307.
14. In what cases, in indictments for mur able difference from the consequences of a
der, need not the length and depth of the conviction by indictment ? 316.
wound be expressed; and when is it neces
sary that the thing which is the subject or CHAP. XXIV. -Of Process upon an Indict
instrument • of the offence should be ex
ment.
pressed ? 307.
15. By one of what two proceedings is the 1. If the offender have fled, or secrete him
method of prosecution without any previous self, in capital cases, or have not, in smaller
finding by a jury t 308, 312.
misdemeanors, been bound over to appear at
16. What was the proceeding when a thief the assises or sessions, may an indictment be
was taken with the mainour ; and when does preferred against him in his absence; can he
a similar process remain to this day? 307, be tried although he do not personally
308appear; and what is the express provision of
17. Of what two sorts are informations ; statute 28 Edw. III. c. 3? 318.
and what are the limitations of prosecutions 2. What is the proper process to bring in
upon penal statutes, by statute 31 Eliz. c. 5 ? an offender, or an indictment for any petty
308.
misdemeanor or on a penal statute f 318.
18. Of what two kinds are the informa
3. What if, by the return to such process,
tions which are exhibited in the name of the it appear that the party hath lands in the
king alone; by whom are they respectively county, and what if the sheriff return that
filed ; what are their respective objects; and he hath none in his bailiwick t 318, 319.
by whom must they be tried, and by whom 4. But what happens on indictments for
punished? 308, 309.
treason or felony; and what is now the
19. But to what are these informations usual practice in the case of misdemeanors?
confined? 310.
3i920. What is enacted by statute 4 & 5 W.
5. When shall the offender be put in
and M. c. 18 as to informations exhibited by exigent, in order to his outlawry ; and what
the master of the crown-office; but what as is the form and consequence of this pro
to informations at the king's own suit, filed ceeding? 319.
by the attorney-general ? 311, 312.
6. What is the punishment for outlawries
21. Is there not still another species of in- upon indictments for misdemeanors ; but to
formation ? 312.
what does an outlawry in treason or felony
22. What is the method of criminal prose amount? 319.
cution which is merely at the suit of the 7. Who may arrest an outlaw, on a
subject by appeal ; and why has it fallen into criminal prosecution ; and when is the
disuse? 312, 313.
whole outlazvry illegal and may be reversed ?
23. What is the origin of an appeal ; and 320.
what was a weregild ? 313, 314.
8. When may a writ of certiorari facias
24. What are the only two appeals now in be had; what is its effect; and for what four
force? 314.
purposes is this frequently done ? 320, 321.
25. For what crimes against the parties 9. At whose instance may a certiorari be
themselves may appeals be instituted; what granted; and when is it generally refused ?
is the only crime against one's relation for 321.
which an appeal can be brought; and by
10. When, and how, must indictments
what relations only can this be brought? found by the grand jury against a peer,
or in places of exclusive jurisdiction, be
3H
26. What if the wife marry again, before, delivered into the court of parliament, or
pending, or after judgment of her appeal ; into that of the lord high steward, or to the
when shall the heir, and when shall the wife. courts of such exclusive jurisdiction? 321.
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it superinduce; and when was the whole
privilege abolished ? 332, 333.
3. Was there not another declinatory plea,
1. What is arraignment (ad ralionem which was used to be pleaded before trial or
ponere; in French, ad reson, or, abbreviated, conviction ? 333.
4. What is a plea to the jurisdiction; and
a resne) ? 322.
2. Why is the prisoner called upon to hold when may it be made ? 333.
up his hand; and what if he refuse to do so ? 5. When is a demurrer to the indictment
incident to criminal cases; what if the point
3233. In what cases, by statute I Anne, c. 9, of law be adjudged against the prisoner; and
may the accessary be proceeded against as why are demurrers to indictments seldom
if the principal felon had been attainted, used? 333, 334.
6. For what principally is a plea in abate
and why ? 324.
4. One of what two circumstances is inci ment; but why, in the end, does little advan
tage accrue to the prisoner by means of these
dent to every arraignment ? 324.
5. In what three cases is a prisoner said to dilatory pleas ? 334, 335.
7. What are special pleas in bar; of what
stand mute? 324.
6. What ought the court to do if the four kinds as applicable to both appeals and
prisoner say nothing; and what if he appear indictments? 335.
to be dumb ex visitatione Dei, in which 8. Upon what universal maxim of the
case, can judgment of death be given against common law is the pica of auirefoits acquit
grounded; is an acquittal on an appeal a good
him? 324, 325.
7. But what hath long been clearly settled bar to an indictment on the same offence, and
if he befound to be obstinately mute, in high vice versd taking into consideration what
treason, petit larceny, and all misdemeanors; was enacted by the statute 3 Hen. VII. c. 1
and what, by the ancient law, in appeals or to prevent the practice of not trying any
indictments for otherfelonies orpetit treason ? person on an indictment of homicide till after
the year and day within which appeals may
32S8. What was trtna admonitio; was the be brought were past, by which time it often
benefit ofclergy allowed to an obstinate mute; happened that the witnesses died or the whole
and what was the sentence of peine (prisone) was forgotten ? 335, 336.
9. When, and of what, is the plea of auire
forte el dure ? 325,327.
9. Was the trial by rack ever attempted to foits convict a good plea in bar? 336.
10. Of what is the plea of autrefoits attaint
be introduced into England ? 326.
10. To what did standing mute amount, a good plea in bar; and wherefore does it
in all cases, by the common law; did the differ from the former two pleas ? 336.
prisoner derive any advantage from suffering 11. But what four exceptions are there to
death by the sentence of peine forte et dure this general rule, wherein, cessante ratione,
over that of judgment upon trial; and what cessat et ipsa lex; and from these instances
was enacted in abolition of this sentence by what invariable requisite to the validity of a
plea of autrefoits attaint may we collect?
statute 12 Geo. III. c. 20? 328, 329.
1 1. What is the consequence of the prison 336, 33712. What is one advantage that attends
er's simple confession of the indictment ? 329.
12. But what is confession by way of ap pleading a pardon in bar or in arrest of
provement; who is the appro-oer or prover, judgment before sentence is past, which gives
probator, and who is the appellee; in what it by much the preference to pleading it after
offences&rhy can an approvement be; to what sentence or attainder ? 337.
does it amount; and what if the appellee be 13. Wherein do special pleas in bar differ
in criminal prosecutions and in civil actions,
acquitted ? 329, 330.
13. Why has the admission of approve and why; and when a prisoner's plea in bar
ments been long disused by courts ofjustice; isfound or adjudged against him, what shall
and how is all the good arising from the he have; for what is the only plea in conse
method of approvements provided for by quence whereof death can be inflicted? 338.
several statutes in the cases of coining, rob
14. In cases of what indictments can there
bery, burglary, house-breaking, horse-steal be no special justification put in by way of
ing, and larceny to the value of 55. from plea, and why; and why is the general issue
shops, stables, etc., and by statute 29 Geo. not guilty, non culpabilis or nient culpable,
II. c. 30 in case of metal-stealing t 330, 331. the most advantageous plea for a prisoner?
14. What is the usual practice, too, of
justices of the peace as to admitting what is 338,
15.339How does the commentator explain
the abbreviations of " non cut.," which was
generally termed king's evidence ? 331.
formerly used to be written upon the minutes
when the prisoner had pleaded not guilty,
CHAP. XXVI.-Of Plea and Issue.
and "cut. pril.," the replication on behalf
of the king, by which issue was joined, and
1. What is the plea of the prisoner; in which,
from the circumstances of the clerk
what cases does he plead; and of what five of the arraigns
immediately inquiring of the
kinds
is
the
plea
?
332.
prisoner,
" cul.
pril,
2.
What was
was the
the plea
plea OJ
sanctuary;
wnen
pnsu..cl,
/-•«•,
"~yo"
. Htried
fi_p<1
2.
What
of
sanctuary;
when
r
" how
' ■ wilt
•-fthou
r T~
,he be
1had
j fixed
c ?"1
'
■ claim
- • sanctuary;
J
—!--«. did
JIA is commonly understood
might a criminal
what
as if
■Of Arraignment and its
CHAP. XXV.—Oj
Incidents.
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an opprobrious name on the prisoner? 339,
340.
16. But what is Mr. J. Christian's conjec
ture as to the word prit ? See his note to
this chapter,
17. To what only has this form of inquiry
reference at present; what can be the only
trial upon indictments since the abolition of
ordeal; and therefore what if the prisoner
refuse 10 put himself upon the inquest in the
usual form? 340, 341.
18. When the prisoner has put himself
upon his trial, (and in what words is this
done?) what does the clerk answer? 341.

privilege to the king, by statute 33 Edw. I.
st. 4? 35315. But what is the boundary of the
prisoner's peremptory challenges by the
common law ; and how does it deal with one
who peremptorily challenges beyond that
boundary ? 364.
16. But, by statute 22 Hen. VIII. c. 14,
how many peremptory challenges can any
person arr.ugned for felony be permitted to
make; and what if the prisoner challenge
more than that number ? 354.
17. May a talcs awarded in criminal prose
cutions? 354, 355.
18. What is done when the jury is sworn,
CHAP. XXVII.—Of Trial and Conviction. if it be a cause of any consequence; but
when only shall counsel be allowed a
prisoner upon his trial, upon the general
1. What was trial by ordeal ; of what issue,
in any capital crime, and upon what
two sorts; and what when they were per principle?
355.
formed by deputy? 342, 343.
19. But for what purpose do the judges
2. How was fire-ordeal performed ? 343.
3. How was water-ordeal ; and in what never scruple to allow a prisoner counsel ;
and what is directed by statute 7 W. III. c. 3
practice may relics of it be traced ? 343.
and 20 Geo. II. c. 30, lest this indulgence
4. How was this trial abolished ? 345.
should be intercepted by superior influence,
5. What was trial by the corsned t 345.
6. In what criminal cases may the trial by in the case of slate criminals ? 355, 356.
battle be demanded; what is the difference 20. In what five leading points, by several
between this trial, on a writ of right, and . statutes and resolutions, has a difference been
on these criminal cases; and therefore who made between civil and criminal evidence ?
may counterplead and refuse the wager of 356, 358, 359battle, and compel the other party to put 21. What hath been holden in the con
himself upon the country; and when may struction of the statute 7 W. III. c. 3, by
the crime itself be sufficient cause of such which it is enacted that the confession of the
prisoner, which shall not countervail the
refusal ? 346, 347.
7. Wherein do the oaths of the two com necessity of proof of treasons by two wit
batants differ in waging battle upon appeals, nesses, must be in open court ? 357.
22. What two rules does Sir Matthew Hale
and upon writs of right ? 347, 348.
8. When shall a peer be tried by the court lay down as to admitting presumptive
of parliament or the lord high steward, and evidence cautiously ? 356.
when by a jury ; and in what two things 23. What was declared by statute I Anne,
only does the trial by these courts differ from st. 2, c. 9 as to witnesses for the prisoner?
the trial per patriam or by jury? 348, 360.
24. What is the difference between the
3499. What is the sheriff's duty when a verdict in civil and criminal cases? 360.
25. What if the verdict be notoriously
prisoner, on his arraignment, has pleaded
not guilty, and, for his trial, hath put him wrong; and what hath been done in many
self upon the country, which country the instances where, contrary to evidence, the
jury are; what if the proceedings are before jury have found the prisoner guilty ? 361.
the court of king's bench, and then where is 26. What if the juryfind the prisoner not
the trialhaA; and what before commissioners guilty ; but what is he said to be if the jury
ofoyer and lerminer&nd gaol-delivery? 350, find him guilty? 361, 362.
27. In what two ways may conviction
35110. What is customary when persons in accrue? 362.
28. When shall the prosecutor be allowed
dicted of smaller misdemeanors have pleaded
not guilty or traversed the indictment ? 351. the expenses of prosecution and a compensa
11. In cases of high treason (except in tion for his trouble and loss of time, out of
counterfeiting the king's coin or seals, as what; and when shall all persons appearing
much of the latter act as relates to which is upon recognisance, or subpoena, to give
repealed by statute 6 Geo. III. c. 53) or mis evidence, be paid their charges, and an
prision of treason, what is enacted by statute allowance for their trouble and loss of time,
by several late statutes ? 362
7 W. III. c. and 7 Anne. c. 21 ? 351, 352.
29. When shall the prosecutor have resti
12. By whom, and what kind, may chal
lenges of jurors be made when the trial is tution of his goods, by statute 21 Hen. VIII.
c. II, out of what, and by what process?
called on ? 352.
13. What are challenges for cause ; and in 36z. 3°3criminal, or at least in capital, cases, what 30. Why does this wnt of restitution reach
other species of challenge is allowed to the the stolen goods notwithstanding they have
prisoner, and for what two reasons? 353.
been sold to a third person in market-overt ;
14. What is enacted as to the denial of this when may the party robbed regain the goods
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without such writ of restitution ; and what
if the felon be convicted and pardoned, or
be allowed his clergy f 363.
31. When, and why, does the court permit
the defendant to speak with the prosecutor
before judgment, and, if the prosecutor then
declare himself sattsfied, inflict but a trivial
punishment; but when should this practice
never be suffered, and why ? 363, 364.
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13. Unless what is clergy now allowable in
all felonies, whether new created or by com
mon law? 373.
14. Where clergy is taken away from the
principal, is it from the accessary ? 373.
15. Where clergy is taken away from the
offence, is a principal in the second degree
excluded from his clergy ? 373.
16. Where it is taken away only from the
person committing the offence, are his
CHAP. XXVIII.— Of the Benefit of Clergy. aiders and abettors excluded from the clergy t
373What are the consequences of allowing
1. After trial and conviction, what is the this17.benefit
of clergy, which affect the pres
principal intervening circumstance that sus ent interest and
future capacity of the party,
pends or arrests judgment ? 365.
whether commoner and layman, or peer and
2. In what had clergy, the privilegium clergyman
374.
clericale, or, in common speech, the benefit 18. Whatt does
forfeit by his conviction;
of clergy, its original; and of what two and to what is heherestored
by the burning,
principal kinds were the exemptions which its substitute, or pardon ? 374.
were granted to the church ? 365.
19. Of what felonies is he not discharged
3. When was it finally settled in the reign
the burning, its substitute, or pardon, by
of Hen. VI. that the prisoner might claim by
statutes 8 Eliz. c. 4 and 18 Eliz. c. 7 ? 374.
his benefit of cle
366.
4. In process of time, who was accounted CHAP. XXIX.—Offudgment and its Con
a clerk, or clericus; and what distinction was
sequences.
therefore drawn by statute 4 Hen. VII. c. 13,
and virtually restored, after a temporary 1. What, upon a capital charge, is the
abolition by two statutes of Hen. VIII., by prisoner asked by the court when the jury
statute 1 Edw. VI. c. 12, which enacted what? have brought in their verdict guilty; and
what happens in case the defendant be found
3675. What became of the offenders after they guilty of a misdemeanor, the trial of which
had had the benefit of their clergy and were happens in his absence ? 375.
discharged from the sentence of the law in 2. But, whenever he appears in person,
the king's courts ? 368.
what may he offer in arrest or stay of judg
6. But what happened when, upon very ment at this period ? 375.
heinous and notorious circumstances of guilt,
3. Is not a defective indictment aided by a
the temporal courts delivered over to the verdict, as defective pleadings in civil cases
ordinary the convicted clerk, absque purga- are? 375.
4. What is the effect of a pardon when
tione faciendaf 369.
7. For avoiding these perjuries and abuses, pleaded in arrest of judgment; and what
what does the statute 18 Eliz. c. 7 enact; and when it is not pleaded till after sentence f
how long did the law continue thus altered 37°only, by an indulgence to whom of the 5 . What if all motions in arrest of judg
benefit of clergy without the test? 369, 370. ment fail ? 376.
8. What was enacted by statute 5 Anne, c.
6. Of what parts of capital judgments has
6 upon the considerations that learning was the humanity of the English nation author
no extenuation of guilt, and that the lenity ized an almost general mitigation ? 376, 377.
of clergy was an encouragement to commit 7. How far is the punishment for every
the lower degrees of felony; in what cases offence ascertained by our English law ? 377,
did the statutes 4 Geo. I. c. 11 and 6 Geo. I. 378.
c. 23 give the courts a discretionary power 8. What has the bill of rights declared as
to commute the penalties of burning in the to fines and punishments ? 378, 379.
hand, or whipping, for transportation for 9. What has magna carta, c. 14, deter
seven years ? 370.
mined concerning amercements for misbe
9. But now, by statute 19 Geo. III. c. 74, havior by the suitors in matters of civil
for what have the judges a discretionary right; and what has it directed in order to
power to commute the penalty of transporta ascertain this amercement f 379.
tion (with what exception ?); what if the 10. Who were affeerors; what is the differ
offenders escape a first, and what if a second, ence between an amercement and a fine;
time; and for what (with what exceptions?) what is the reason why fines in the king's
may the court commute the penalty of burn courts are frequently denominated ransoms;
and what is holden where any statute speaks
ing in the hand? 371, 372.
10. To what persons is the benefit of clergy both of fine and ransom ? 379, 380.
1 1. Upon judgment of either of what two
to be allowed at this day ? 373,
11. For what crimes is the benefit of clergy things, on a capital crime, shall a man be
said to be attainted (allinclus, stained or
to be allowed ? 374.
12. What is declared by statute 28 Hen. blackened?) 380, 381.
12. What are the incapacities of a man
VIII. c. 15 as to the allowance of the benefit
of clergy in the marine law ? 373.
attaint? 380.
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13. What is the great difference between a
man convicted and attainted? 381.
14. What are the two consequences of at
tainder? 381.
15. How is forfeiture twofold ? 381.
16. How far backwards does forfeiture of
real estates relate ? 381.
17. What is forfeited from the wife, if the
husband be attainted of treason, by the ex
press provision of statute 5 & 6 Edw. VI. c.
11; and if the wife be so, shall the husband
be tenant by the curtesy of the wife's land ?
381, 382.
18. But what if a traitor die before judg
ment pronounced, or be killed in open rebel
lion, or hanged by martial law ? 382.
19. In what consideration is the natural
justice of forfeiture, or confiscation of prop
erty, founded? 382.
20. What is provided in certain treasons
relating to the coin; and, in order to abolish
hereditary punishment entirely, what was
enacted by statute 7 Anne. c. 21; and how
was the opcratiou of the indemnifying clauses
in this statute still further suspended by
statute 17 Geo. II. c. 39? 384, 385.
21. What does the offender forfeit in petit
treason and felony; and what is called the
king's year, day, and waste? 385.
22. Do theseforfeitures actually take place;
are they incident to afclo de se; and how far
backwards do they relate? 386.
23. To what two other instances besides
those already spoken of does the forfeiture
of the profits of land during life extend ? 386.
24. When does theforfeiture of goods and
chattels accrue ? 386.
25. How is forfeiture for flight, on an
accusation of treason, felony, orpetit larceny,
now looked upon ? 386, 387.
26. What three remarkable differences are
there between the forfeiture of lands and
that of goods and chattels, the second as to
outlawry, and the third as to its relation
backwards; but what (particularly by statute
13 Eliz. c. 5) if a traitor's or felon's chattels
be collusively, and not bond fide, parted with,
merely to defraud the crown, and why ? 387,
388.
27. What are the consequences of corrup
tion of blood ? 388.
28. In what offences is corruption of blood
saved; what will be the virtual effect of the
statute of 7 Anne (the operation of which is
postponed by the statute 17 Geo. II.); but
why will the corruption ofblood still continue
for many sorts of felony ? 389.

4. Where does a writ of error lie, and for
what may it be brought? 391, 392.
5. On what are writs of error allowed to
reverse judgment in case of misdemeanors;
and how, in capital cases, to reverse attain
ders, when by whom are they generally
brought? 392.
6. When is an act ofparliament to reverse
the attainder granted; and how is its effect
different from that of a reversal by writ of
error? 392.
7. What is the effect of falsifying or revers
ing an outlawry; and wherein does it differ
from that of falsifying or reversing a judg
ment upon coni'iction? 392, 393.
8. Upon the latter event taking place, what
if the parly's estates have been granted away
by the crown ? 393.
9. Is he liable to another prosecution for
the same offence ? 393.
CHAP. XXXI.—Of Reprieve and Pardon.

1. What is a reprieve, from reprendre, to
take back; and on what two accounts may it
be? 394.
2. What is a reprieve ex arbitrio judicis;
and when may it be granted or taken off?
3943. What is the first case of reprieve granted
ex necessitate legis; and what must thejudge
direct in case the plea of pregnancy, in a
woman capitally convicted, be made in stay
of execution; when is it a sufficient stay; and
how long? 395.
4. What if the woman have once had the
benefit of this reprieve, and been delivered,
and afterwards became pregnant again ? 395.
5. What is the second cause of regular
reprieve ? 395, 396.
6. What is it the invariable rule to demand
of the prisoner when any time intervenes
between the attainder and the award of
execution; and what if the party plead
diversity of person, that he is not the same
that was attainted, and the like ? 396.
7. When only, in these collateral issues,
shall time be allowed the prisoner to make
his defence or produce his witnesses; and
what is held as to challenges of the jury by
the prisoner? 30.
8. What is declared by statute 27 Hen.
VIII. c. 24 as to pardon ? 397.
9. What offences may the king pardon,
excepting what four? 398, 399.
10. What restriction is there that affects
the prerogative of pardoning in case of
parliamentary impeachments ? 399, 400.
11. ■ What must be the form of a complete
CHAP. XXX.—Of Reversal of fudgmenl.
irrevocable pardon; and what, will be the
1. iN'what two ways may judgments, with effect of a warrant under the prii'y seal or
their several consequences, be set aside ? 390. sign-manual ? 400.
2. By what three means may a judgment 12. What circumstance will vitiate the
and attainder be reversed ? 390-392.
whole pardon ? 400.
13. Will a pardon of all felonies pardon a
3. For what may a judgment be falsified,
reversed, or avoided, without a writ oferror; conviction or attainder of felony? 400.
why cannot these matters be assigned for 14. What is enacted by the statute 13 Ric.
error in the superior court; and when may a II. st. a, c. r as to the pardon of treason,
diminution of the record be alleged ? 390.
murder, or rape ? 40a
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15. Under these restrictions, how is it a.
general rule that a pardon shall be taken ?
401.
16. What is a conditional pardon ? 401.
17. What is the difference between a par
don by act of parliament, and by the /king's
charter of pardon f 402.
18. When has a man waived the benefit of
his pardon t 402.
19. What discretionary power does the
statute s & 6 W. and M. c. 13 give the judges
of the court over a criminal pleading pardon
offelony? 402.
20. What is the effect of a pardon by the
king? 402.
21. But what only can restore or purify the
blood, if the pardon be not allowed till after
attainder; yet when may the attainted 's son
be his heirf 402.
CHAP. XXXII.—Of Execution.
1. By whom must execution be performed;
and under what warrant in the court of the
lord high steward, under what in the court
of the peers in parliament, and under what
at the assises t 403.
2. Within what time is the sheriff to do
execution in the country; but what is the
form of proceeding, and what is the warrant,
in London, and wliat if the prisoner be tried
at the bar of, or brought by habeas corpus
into, the court of king's bench ? 404.
3. And, throughout the kingdom, what is
enacted by 25 Geo. II. c. 37 in case of mur
der? 404.
4. Can the sheriff alter the manner of the
execution, by substituting one death for
another? 404.
5. May the king, or may he, remit any
part of the sentence ? 405.
6. What if, upon execution of judgment
to be hanged by the neck till he is dead,
the criminal revives ? 406.
CHAP. XXXIII.—Of the Rise, Progress,
and Gradual Improvements of the
Laws of England.
1. What few points which bear a great
affinity and resemblance to some of the
modern doctrines of our English law may
be collected from Caesar's account of the
tenets and discipline of the ancient Druids
in Gaul, who were sent over to Britain to be
instructed? 408.
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2. Why is it impossible to trace out when
the several mutations of the common law
were made; and whence the great variety of
our ancient established customs? 408-410.
3. What did Alfred for the constitution
and laws? 410, 411.
4. What was the Dane-lage, what the
West-Saxon-lage, and what the Mercenlage? 412.
5. What did Edgar; and what is the most
probable original of the common law? 412.
6. What nine may be reckoned among the
most remarkable of the Saxon laws ? 4124147. What five alterations in our laws did
the Norman invasion work ? 415-418.
8. What did William Rufus; and what did
Henry I. ? 420, 421.
9. What did Stephen? 421.
10. What did Henry II.; and what four
things peculiarly merit the attention of the
legal antiquary in the reign of this king?
421-423.
11. What did Richard I.? 423.
12. What did John and Henry III.; and
what were the effects of magna carta and
carta de foresta ? 423-425.
13. What did Edward I.; to what principal
fifteen general heads may the regulations of
this king be reduced; and what is the best
proof of the excellence of his constitutions ?
425-427.
14. What did Edwards II. and III. ? 428.
15. What was done from this time to that
of Henry VII.; and what two things do we
owe to the civil wars and disputed titles to
the crown? 428, 429.
16. What was done by Henry VII. ? 429,
43°17. What did the Reformation effect; and
what was done with regard also to our civil
polity by Henry VIII.? 430, 431.
18. What did Edward VI. and Mary? 431,
432.
19. What did Elizabeth for the religious
liberties of the nation; and what for the
political ? 432-43520. What did James I. ? 436.
21. What did Charles I. ? 436-438.
22. What was done upon the restoration
of Charles II. ? 438-440.
23. What has been done from the resolu
tion in 1688 to the present time; and what
have been the chief alterations of moment
in the administration of private justice during
that period ? 440-442!
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Abatement of action by death of a party, Accroaching royal power, iv, 76.
iii, 399, n.
Accretion, ii, 262, n.
of freehold, iii, 167.
Accused, protection to, i, 133, n.
indictment, iv, 334.
Ac etiam, iii, 288, app. 18.
nuisance, iii, 5.
Act of bankruptcy, ii, 477.
plea in, iii, 301; iv, 334.
grace, how passed, i, 184.
writ, count, or suit, iii, 301.
when pleaded, iv, 396.
what may be pleaded in, iii, 302, n.
parliament, i, 85.
Abbey-lands, ii, 32; iv, 116.
disobedience to, iv, 122.
molesting their possessors, iv, 116.
how made, i, 181.
its ancient form, i, 182.
Abbots, i, 155.
Abbreviations, iii, 323.
power, i, 186.
Abdication, i, 212; iv, 78.
private, i, 86; ii, 344.
Abduction of child, iii, 14a
public, i, 85.
of heiress, iv, 208.
when binding on the crown, i, 261.
ward, iii, 141.
Action at law, iii, 116.
wife, iii, 139.
mixed, iii, 118.
women, i, 443.
by survivors for personal injuries to de
or kidnapping, iv, 219.
cedents, iii, 303, n.
punishment for, iv, 208, n.
chose in, ii, 397.
under Eng. statutes, iv, 210, n.
commencement of, in England, iii, 280, n.
when parent can recover damages for, iii, ex contractu, iii, 117.
141, n.
ex delicto, iii, 117.
Abearance, good security for, iv, 251, 256.
feodal, iii, 117.
Abeyance, ii, 107.
for personal injuries, who may maintain,
of freehold estates, ii, 107, n.
iii, 119, n.
personal, iii, 117.
Abigei, iv, 239.
plea to, iii, 303.
Abjuration, oath of, i, 368.
property in, ii, 396.
of the realm, iv, 56, 124, 332, 377.
real, iii, 117.
Absolute power of the crown, i, 250.
Actual right of possession, ii, 196.
property, ii, 389.
seisin, ii, 209, n.
rights under the U. S. laws, i, 125, n.
not necessary to support a remainder,
and duties, i, 123.
Abstract of a fine, ii, 351, app. 15.
ii, 171, n.
Accedas ad curiam, iii, 34.
Additions, i, 407; iii, 302; iv, 306, 334.
Adherence to the king's enemies, iv, 82.
Acceptance of bills, ii, 469, n. 469.
Accessaries, iv, 35, 37, n.
Adjoining county, trial in, iii, 383.
Adjournment of congress, i, 186, n.
after the fact, iv, 37, 38, n., 39, n.
parliament, i, 186, n.
before the fact, iv, 36, 39, n.
could not be tried until after the principal, Admeasurement of dower, ii, 136; iii, 183.
pasture, iii, 238.
why, iv, 40, n.
may be tried now without the principal, Administration, ii, 489.
cum teslamenlo annexo, ii, 504.
iv, 324, n.
de bonis non, ii, 506.
when to be tried, iv, 323.
durante absentia, ii, 503.
Accession, property by, ii, 404.
durante minore aetate, ii, 503.
Accidents, where relieved against, iii, 431.
limited, or special, ii, 506.
Accomplices, discovery of, iv, 330, 331.
Administrator, ii, 504; iv, 428.
testimony of, iv, 331, n.
Admiralty causes, iii, 106.
Accord, iii, 15.
and satisfaction, consideration necessary court of, iii, 69; iv, 268.
jurisdiction, i, 264, n.; ii, 401, n. ; iii, 68,
for, iii, 16, n.
106, n.
Account, cognizable in equity, iii, 426, n., 437.
jurisdiction of English courts, iii, 108, n.
writ of, iii, 437.
of the U. S. courts, i, no, n.; iii, 107, n.
Account-books, when evidence, iii, 368.
Book IV.—30.
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Admission of a clerk, i, 300.
Admissions in evidence, iii. 36S, n.
Admittance to copyholds, ii, 370.
under English decisions, ii, 370-372, n.
Admittendum clericum, writ ad, iii, 250.
Ad quod damnum, writ of, ii, 271.
Advertising for stolen goods, iv, 134.
Adultery, 1, 441; iii, 139; iv, 65, 191.
what constitutes in England and in the
U. S., iii, 140, n.
Advancements, it, 519, n.
Adverse possession, ii, 194, 196, 198, n.; iii,
189, n.
Advice to lawyers, i, 37, n.
Advocate, iii, 26.
Advocatus fisci, iii, 27.
Advowson, ii, 21; iv, 426.
appendant and in gross, ii, 22, n.
cannot exist in the U. S., ii, 24, n.
how passed, in England, ii, 22, n.
Aequitas sequitur legem, ii, 330; iii, 441.
Affectum, challenge propter, iii, 363; iv, 352.
Affeerors of amercements, iv, 379.
Affidavit, in general, iii, 304.
Affinity, i, 434, 435, n.
Affirmance of judgments, iii, 411.
Affrays, iv, 145, n.
Age, action suspended by, iii, 300.
of consent to marriage, i. 436.
persons, how reckoned, i, 463; iv, 22.
Agency, general and special, i, 430, n.; iii,
158, n.
Aggregate corporation, i, 469.
fund, i, 331.
Agistment, ii, 452.
Agistor, how his lien is enforced, ii, 452, n.
how liable, ii, 452, n.
Agnati, ii, 235.
Agnus Dei, etc., iv, 115.
Agriculture, its original, 7.
Aid-prayer, iii, 300.
Aiding in any theft is felony, iv, 132, n.
Aids, feodal, ii, 63, 86; iv, 418, 419.
parliamentary, i, 308.
Air, right to, ii, 14.
Albinalusjus, i, 372, 373.
Alderman, i, 116.
Alderney, island of, i, 106.
Alehouses, iv, 64, 167.
Alfred, his dome-book, i, 64; iv, 411.
Alias writ, iii, 283, app. 15; iv, 319.
Alienation, ii, 287.
fine for, ii, 71; iv, 113.
forfeiture by, ii, 268.
of affections of husband or wife, action
for, iii, 142, n.
Alien priories, i, 386; iv, 113.
Aliens, i, 366, 371; ii, 249, 274, 293; iv, III.
duty of, i, 316, 372, 374.
in England and in the U. S., i, 365, 366,
372. nright to hold property, 1, 372, 373, n.
in U. S. in time of war, i, 260, n.
may hold land in the U. S., iii, 259, n.
power of, as to holding and alienating land,
ii, 293, n.
rights of, under U. S. supreme court deci
sions, ii, 249, n.
under English statutes, ii. 250, n.

Aliens, treaties of 1794 and 1850, ii, 249, n.
Alimony, i, 441; iii, 94.
definition of, iii, 94, n.
in the U. S. , i, 441, n.
Allegation, iii, 100.
Allegiance, i, 366; iv, 74.
local, i, 370.
natural, i, 369.
oath of, i, 367; iv, 274.
refusing it, iv, 116.
withdrawing from, iv, 87.
tq,<fefacto officers, iv, 77, n.
Allodial property, ii, 47, 60.
Allodium, ii, 105, 46, n.
Allowance of franchise, iii, 263.
of pardons, iv, 401, 402.
writs of error, iv, 392.
to bankrupts, ii, 483.
Alluvion, ii, 261, 262, n.
in the U. S., ii, 262, n.
Almanac, its authority, iii, 333.
Alteration of deeds, il, 308, n.
Ambassadors and consuls, protection afforded
them, i, 257, n.
and ministers, protection afforded them in
U. S., i, 257, n.
their servants, iv, 70, n.
Amended bill in equity, iii, 448.
Amendments at law, iii, 407; iv, 439.
of the record, iii, 408, n.
to constitutions in the United States, i,
162, n.
judgments in criminal trials, iv, 376, n.
pleadings under act, 1832, in England,
iii, 373, n.
Amercement, ii, app. 19, iii, 376, app. 5, 6.
action for, iii, 159.
American colonies, i, 108.
Ancestors, ii, 209.
how numerous, ii, 203.
what necessary for inheritance, ii, 220, n.
Ancestral actions, iii, 186.
Ancient demesne, i, 286; ii, 99.
tenants in, ii, 101, n.
lights, doctrine of, in England, ii, 402, n.
Animals, larceny of, iv, 235.
property in, il, 5.
Animus fiirandi, iv, 230, 232.
revertendi, ii, 392.
Anne Boleyn, i, 222, n.
Annual parliaments, i, 153.
Annuities, ii, 40.
are real estate, how far, ii, 40, n.
for lives, ii, 461.
not within the statute de donis, ii, 113, n.
Annulum et baculum, investiture per, i, 378.
Annus luctus, i, 456.
Answer in chancery, iii, 446.
upon oath, iii, 100.
Apostacy, iv, 43.
Apparel, excess in, iv, 171.
Apparent, heir, ii, 208.
right of possession, ii, 196.
Appeal as a criminal action, iv, 317, n.
by approvers, iv, 330.
wife or child, iii, 143, n.
how differing from wjit of error, iii, 455.
of arson, iv, 314.
death, iv, 314, 424.
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Appeal of felony, iv, 314.
larceny, iv, 314.
mayhem, iv, 314.
rape, iv, 314.
treason, iv, 314.
prosecution by, iv, 312, 424.
taken to the supreme court by certiorari,
iii, 43, n.
to parliament, iii, 454.
Rome, iv, 115, 421.
Appearance to actions, iii, 290.
day, of the term, or return, iii, 278.
Appellee on approvement, iv, 330.
Appendant, advowson, ii, 22.
common, ii, 33.
Appointment to charitable uses, ii, 376.
Appraisement,.commission of, iii, 262.
Apprentice-fee, duty on, i, 324.
Apprentices, i, 426, 427; iv, 160.
earnings of, i, 429, n.
rights of, i, 429, n.
Apprenticeship, time to be served in, iv,
159.
Apprenticii ad legem, iii, 27.
Appropriations, i, 384.
by congress, i, 333, n.
parliament, i, 333, n.
Approvement in felony and treason, iv, 329.
of commons, ii, 34; iii, 240.
Approvers, iv, 330.
compelling prisoners to become, iv, 128.
testimony of, iv, 331, n.
to crime, iv, 331, n.
Appurtenant common, ii, 33.
Arbitrary consecrations of tithes, i, 113; ii, 26.
Arbitration, iii, 16.
proceedings during, iii, 16, n.
revocation of, iii, 16, n.
under English decisions and statutes, iii,
16, 17, n.
Archbishops, i, 155, 377.
of Canterbury and of York,i,38o, n., 405, n.
Archdeacon, i, 383.
his court, iii, 64.
Archdeaconry, i, III.
Arches court, iii, 64.
dean of, iii, 65.
Areopagus, court of, iii, 365; iv, 169, 348.
Aristocracy, i, 49.
Armed, being unusually, iv, 149.
Armies, i, 262.
standing, i, 414; iv, 419, 439, 441.
Armorial ensigns, ii, 428; iii, 105.
Armor, etc., embezzling the king's, iv, iol
statutes of, i, 414; iv, 419, 439, 441.
Anns and ammunition, exporting them, i,
265.
right of having, i, 143.
to bear, i, 144, n.
Army regulations of the United States, i,
416, n.
Arraignment, iv, ^22, app. 3.
incidents to, iv, 324.
under English statutes, iv, 324, n.
Array, challenge to, iii, 359; iv, 352.
commission of, i, 411.
Arrest, as to the time of, iv, 292,
in civil actions, ii, 414, n.
lies when in the U. S., iii, 287, n.
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Arrest, may be made by whom, iii, 288, n. ;
iv. 290, n., 291, n., 292, n.
of a defendant made under what writs in
England, iii, 286, n.
judgment, iii, 393, app. ii, iii, 395; n.
iv. 375when a party may move for, iii, 393, n.
of persons, iii, 288; iv, 289.
seamen and soldiers, i, 421.
privilege from, iii, 289. n.
under defective warrants, iv, 292, n.
what acts may be done to enforce, iii,
288, n.
without a warrant, may be made when,
iv, 292, n., 293, n.
Arson, iv, 220.
appeal of, iv, 314.
punishments for, in England and theU. S.,
iv, 222, n.
under English statutes, iv, 221, n.
American decisions, iv, 221, n.
Articles found, ii, 402, n.
of the navy, i, 420.
Union between England and Scotland,
i, 97.
war, i, 415.
Artificers, i, 407.
residing abroad, iv, 160.
transporting them, iv, 160.
As, Roman divisions of, ii, 462.
Ascendants excluded from inheriting, ii, 21a
Asportation, iv, 231.
Assault, iii, 120; iv, 145, 216.
action for, iii, 120, n.
and battery, force which may be used to
repel, iii, 4, n.
who may repei in behalf of another, iii,
3. n.
costs in action for. iii, 120; iv, 145, 216.
what constitues, iii, 120, n., 121, n.
Assembly of estates, i, 147.
riotous, iv, 146.
unlawful, what is, iv, 146, n.
Assensu patris, dower, ex, ii, 132.
Assent, as manifested by formal act, ii, 448,
n.
Assessments, i, 312.
Assets, ii, 510.
by descent, or real, ii, 244, 302, 340.
personal, ii, 510.
Assignees, bound by what covenants real, ii,
327. nof bankrupt, ii, 480.
Assignment of bankrupt's effects, ii, 485.
of chose in action, ii, 290, n., 422.
devisable possibilities, ii, 290, n.
dower, ii, 135.
errors, iii, app., 25.
estate, ii, 326.
reversions, iii, 158.
Assigns, ii, 289.
Assize, certificate of, iii, 389.
commission of, iii, 59; iv, 269, 424.
court of, iii, 58.
general, i, 148.
grand, iii, 341, 351, app. 5; iv, 422.
justices of, iii, 59; iv, 269.
killing them, iv, 84.
of arms, i, 411; ii, 66.
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Assize of bread, breaking, iv, 157.
rent of, ii, 42.
turned into a jury, iii, 403.
writ of, iii, 184; iv, 422.
Association, writ of, iii, 59.
Assumpsit, action of, iii, 158, n.
by a surety against the principal, iii, 163, n.
express, iii, 158.
implied, iii, 159.
whom it may be maintained against, iii,
165, n.
Assurances, common, ii, 294.
covenant for farther, ii, app. II.
Atheling, i, 199.
Attachment against witnesses, iii, 369.
court of, iii, 71.
for contempts, iv, 283.
in chancery, iii, 443, 444.
with proclamation, iii, 444.
writ of, iii, 280, app. 13,
Attainder, ii, 251; iv, 380, n.; ii, 73.
abolished, iv, 402, n.
act of, iv, 259.
in England and the U. S., ii, 251, n.
Attaint, grand jury in, iii, 351, 404.
writ of, iii, 402; iv, 361.
Attainted persons, ii, 290; iv, 380.
Attempt to drown or suffocate, punishment
for, iv, 199, n.
to kill or wound, punishment for iv,
194, n.
to maim, how punished, iv, 194, n.
to murder, iv, 194, n.
to rob, iv, 242.
to steal fish, iv, 236.
Attestation of deeds, ii, 307, app. I, 3, 12,
13to wills, ii, 376, 377, n.
Attorney, action against, iii, 165.
and client in equity, iii, 426, n.
in the U. S., iii, 26, n.
under Roman law, iii, 26, n.
at law, iii, 25.
different kinds of, iii, 25, n., 165, n.
how appointed originally, iii, 26, n.
warrant of, to confess judgment, iii, 397.
Attorney-General, iii, 27.
information by, iii, 261, 427; iv, 308.
Attornment, ii, 72, 288, 290.
under English decisions, ii, 290, n.
Aubaine, droit de, i, 372, 373.
Audita querela, under English and Ameri
can decisions, iii, 406, n.
writ of, iii, 405.
Auditors in account, iii, 164.
Augmentation of vicarages and curacies, i
388.
Aula regia, or regis, iii, 38; iv, 416, 422.
Aulnager, i, 275.
Aurum regince, i, 221.
Auter droit, ii, 177.
Auter/oits acquit, iv, 335.
attaint, iv, 336.
convict, iv, 336.
Auter vie, tenant pur, ii, 120.
Authorities in law, i, 72.
Autrefois acquit, plea of, iv, 335, n.
attaint, iv, 337, n.
convict, iv, 336, n.

Averium, ii, 424.
Averment, iii, 309, 313; iv, 34a
Avowry, iii, 150.
Avulsion, ii, 262, n.
Award, iii, 16.
by arbitrators, iii, 16, n.
Ayle, writ of, iii, 186.
Bachelor, knight, i, 404.
Backing warrant's, iv, 291.
Bail above, iii, 290.
below, iii, 291.
common, iii, 287.
excepting to, iii, 291.
excessive, i, 135; iv, 297.
failure to give, iv, 300, n.
granted when, in England, and in the
United States, iv, 298, n.
in criminal cases, iv, 297.
in error, iii, 410.
justifying or perfecting, iii, 291, n.
may render principal when, iii, 292, n.
refusing, iv, 297.
special, iii, 287, app. 19.
in England, iii, 291, n.
taking insufficient, iv, 297.
to the action, iii, 290.
sheriffs, iii, 290.
under English decisions, iii, 290, n.
Bailable or not, who, iv, 297, 298, 299.
Bail-bond, iii, 290, app. 19.
Bailee, gratuitous, ii, 453, n.
how exempted from liability, ii, 452,
453. n.
power to affect liability by express con
tract, ii, 453, n.
Bailiffs, i, 345, 427.
of hundreds, i, 1 16, 345.
Bailiwick, i, 344, ii, 38.
Bailment, ii, 396, 451.
by an officer of court, ii, 396, n.
care required of, ii, 451, n.
definition of, ii, 252, n.
what constitutes, ii, 451, n.
Bail-piece, iii, 291, app. 20.
Ballot act, i, 177, n.
for jurors, iii, 358.
Balnearii, iv, 239.
Banishment, i, 137; iv, 377, 401.
Bank, i, 328.
misbehavior of its officers, iv, 231.
Bankrupt, ii, 471; iv, 431, 436.
consolidation act, 1849, in England, ii,
286, n.
Bankruptcy, ii, 285, 471; iii, 426, n.
cognizance of, iii, 428.
decisions in England, ii, 476, n.
fraudulent, iv, 156.
statutes in England, ii, 475, 479, n.
the United States, ii, 479, 485, n.
Banneret, knight, i, 403.
Banns, i, 439.
Bar of dower, ii, 136.
plea in, iii, 306; iv, 335, 396,
trial at, iii, 352; iv, 351.'
Bargain and sale of lands, ii, 338, app. 2.
Bargemaster, action against, iii, 165.
Baron, i, 398
and feme, i, 433.
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Baronet, i, 403.
Bill of exchange, Middlesex, iii, 285, App. 18.
Baronies of bishops, i, 156.
patents, etc., ii, 346.
Barratry, iv, 134.
peace in equity, iii, 426, n.
Barristers, i, 23; iii, 26.
privilege, iii, 2S9.
Barter or exchange, analagons to sale, ii,
quia timet, iii, 426, n.
447- n.
review, iii, 454, n.
Base fees, ii, 109.
rights, i, 128; iv, 440.
services, ii, 61.
or note, forging, iv, 247, 249.
tenants, ii, 148.
stealing, iv, 234.
Bastard, i, 454.
to discover evidence, iii, 426, n.
administration to, ii, 505.
marshal securities, iii, 426, n.
concealment of its death, iv, 198, 358.
perpetuate testimony in equity, iii,
eigne, ii, 248, n.
426, n.
incapacity of, i, 458.
secure property in litigation, iii, 426, n.
in Scotland, ii, 248, n.
Billa vera, iv, 306.
U. S. presumption against, i, 457, n. Bishops, i, 155, 377, 393, n., 394, 401.
inherits in U. S., when, ii, 248, n.
and bishoprics, creation of, i, 114, n.
maintenance of, i, 457.
certificate of, iii, 335.
mother of, iv, 66, n.
not electing or consecrating, iv, 115.
ownership of real estate, by, i, 459, n.
powers of, 1, 381, n.
punishment for bearing, iv, 65.
right of, to try or be tried as a peer, i,
support of, in the U. S., i, 458, n.
401; iv, 264, 265.
who presumed to be, in England, i, 457, Bishoprics, nomination to, i, 378; iv, 108, H5i
n.
415, 43°Bath, knight of the, i, 403.
Bissextile year, ii, 140.
Battery, iii, 120; iv, 216.
Black Act, iii, 161; iv, 144, 207, 23S, 245.
action for, iii, 120, n.
lead, stealing of, iv, 234.
inspection of, iii, 333.
maile, ii, 43; iv, 244.
of a clergyman, iv, 217.
Blanch rent, ii, 43.
servant, iii, 142.
Blanch-holding, ii, 43.
what constitutes, iii, 120, HI, n.
iv, 59.
Battle, trial by, iii, 337, app. 3;iv, 346, 418, Blasphemy,
Blood corrupted, ii, 251; iv, 338.
422, 424.
inheritable, ii, 246.
last instance of, iv, 348, n.
of the first purchaser, ii, 22a
Bawdy-houses, iv, 29, 64, 167, n.
restitution in, iv, 402.
Beaconage, suit for, iii, 108.
royal, i, 225.
Beacons, i, 264.
whole and half, ii, 227.
Beast-gate, ii, 34, n.
Body corporate, i, 467.
Bees, ii, 393, n.
protected, i, 134.
Behavior, good security for, iv, 251, 256, 402. how
politic, i, 467.
Beheading, iv, 92, 376.
Boiling to death, iv, 196.
Benefice, iv, 107, n.
notabilia, ii, 509; iii, 65, n.
Benefit of clergy, iv. 333, 365, 413, 429, 441. Bona
vacantia, i, 299.
abolished, iv, 375, n.
Bond, ii, 340, app. 13; iii, app. 19; iv. 44*in America, iv, 372, n.
binds whom, ii, 340, n.
praying for, iv, 370, n.
in equity, iii, 426, n.
Benevolence compulsive, i, 140; iv, 436.
of arbitration, iii, 16.
Bequest by testator to a debtor, ii, 512, n.
tenants, ii, 148.
Berwick, i, 99.
penalty of, under statutes in England,
part of England, i, 99.
iii, 398, n.
Besayle, writ of, iii, 186.
what is, ii, 340, n.
Bible, the right to print in England, ii, 410, n. Bono et mala, writ, de, iv, 270.
Bigamy, iv, 163.
Book of rates, i, 316.
in the U. S., iv, 163, n.
Book-land, ii, 90.
under English decisions, iv, 164, n.
Books and papers, production of, iii, 382.
statutes, iv, 164, n.
of business as evidence, iii, 369, n.
Bill and note payable to bearer, ii, 469, n.
popish, importing or selling them, iv,
for compelling the delivery of deeds, iii,
"5426, n.
Borough, i, 114; ii, 82.
contribution, iii, 426, n.
courts, iii, 80.
in equity, iii, 442.
English, i, 75; ii, 83, n.
parliament, i, 181.
Borrowing, ii, 453.
now passed, i, 181.
Borsholder, i, 1 14, 356; iv, 413.
of exceptions, iii, 372.
Botes, ii, 35.
in the U. S. Courts, iii, 372, n.
Bottomry, ii, 457.
of exchange, ii, 466.
bonds, effect of, ii, 458, n.
indictment, iv, 302.
Bound bailiffs, i, 345.
interpleader in equity, iii, 426, n.
Boundaries in equity, iii, 426, n.
lading, effect of endorsement, ii, 449, n.
of counties, crime committed on, iv, 303, n.
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Bounties on exportation, i, 315.
Bordeaux, mayor of, his certificate, ii, 334.
Brae ton, i, 72; iv, 425.
Breach of close, iii, 209.
covenant, iii, 156.
duty, action for, iii, 165.
peace, iv, 142.
pound, iii, 146.
prison, iv, 130.
Brehon law in Ireland, i, 100; iv, 313.
Brevia testata, ii, 307.
Bribery in elections, i, 179.
of magistrates, iv, 139.
under Am. decisions, iv. 139, n.
Bridges, i, 357; iv, 424.
annoyances in, iv, 167.
destroying, iv, 243.
British constitution, i, 50.
islands, i, 105.
Britons, ancient, their laws, i, 63; iv, 408.
Britton, i, 72; iii, 408; iv, 427.
Brooke, i, 72.
Brothels, frequenting, iv, 64.
keeping, iv, 29, 64, 167.
Bubbles, iv, 117.
Buggery, iv, 215.
Bulles, papal, iv, 106, no.
Burgage, tenure in, ii, 82; iv, 419.
Burgesses in parliament, their election, i, 173.
Burglary, iv, 223.
as to the house, iv, 226, n.
residence, iv, 224, n.
constituent elements of, iv, 224, n.
punishment for, in England and in U.
S., iv, 228, n .
under English decisions, iv, 224, n.
without breaking, iv 226, n., 227, n.
Burial charges, ii, 508.
of a felo de se, iv, 190.
the dead, iv, 64, n.
Burning in the cheek, iv, 99, 370, 377.
hand, iv, 367, 369, 370, 372, 377, app. 4.
malicious, iv, 244, 245, 246.
of women abolished, iv, 204, n.
the king's ships, etc., iv, 102.
to death, iv, 93, 204, 216, 222, 376, 408.
Butlerage, i, 315.
By-laws, i, 475.
action on, iii, 160.
Cabinet, the constitution of, i, 230, n.
Calais, captain of, his certificate, iii, 334.
Calendar, change of, ii, 141, n.
Julian, ii, 141, n.
of prisoners, iv, 403.
Calling the plaintiff, iii, 376.
Cancelling deeds, ii, 309.
letters-patent, iii, 46, 48.
wills, ii, 502.
Canon, i, 206, n.
law, i, 14, 19, 79, 82, 83; iv, 421, 422.
V. changed by statute, ii, 220, n.
VI. changed by statute, ii, 224, n.
VII. changed by statute, ii, 234, n.
Canonical obedience, iv, 106, 112, 203.
purgation, iii, 342; iv, 368.
Canons of a church, i, 383.
of inheritance, ii, 208.
1603, i, 83.

Capacity of guilt, iv, 20.
to purchase or convey, ii, 290.
Capias ad audiendum judicium, iv, 375.
respondendum, iii, 281, app. 14; iv, 318,
429, app. 3.
satisfaciendum, iii, 160, 414, app. 26.
in withernam, iii, 129, 149, 413.
profine, iii, 398.
utlagatum, iii, 284, app. 17; iv, 320.
writ of, iii, 282, n.
Capiatur, judgment quod, iii, 398, app. 12.
Capita, distribution per, ii, 517.
succession per, ii, 218.
Capital offences in England, iv, 101, n.
punishment, iv, 9, 18, 236, '376, 413, 441,
Capite, tenants, in, ii, 60.
Caption of indictment, iv, 351, app. I.
Captives, ii, 402.
Captures at sea, ii, 401.
Caput lupinum, iv, 320.
Carnal knowledge of infants, iv, 212.
Carrier, action against, iii, 165.
Cart-bote, ii, 35.
Case, action on, iii, 52, 122; iv, 442.
reserved at nisi prius, iii, 378.
stated out of chancery, iii, 378.
Castigatory for scolds, iv, 168.
Castration, iv, 206.
Casu consimiti, writ in, iii, 51.
proviso, writ of entry in, iii, 183.
Casual ejector, iii, 202, app. 7.
Catherine Howard, i, 222, n.
Cattle gates, ii, 34, n.
how to be looked after at common law,
iii, 211, n.
trespassing on lands, iii, 211, n.
malicious killing or maiming of, iv, 244,
245owner answerable for, 111, 154, 211; iv, 197.
Causa matrimonii prizlocutii, writ of entry,
iii, 183.
Cause, challenge for, iv, 353.
of demurrer, iii, 315, app. 24.
resistance to Charles I., i, 316, n.
Caveat, iii, 98, 246.
emptor, ii, 451, n.
Centenarius, i, 116.
Cenleni, i, 117; iii, 35.
Central criminal court in England, iv, 269,
n.
Centumviri, iii, 315.
Cepi corpus, iii, 288, app. 15, 18, 19.
Certificate for costs, iii, 214.
into chancery, iii, 453.
of assize, iii, 389.
bankrupt, ii, 482.
poor, i, 364.
trial by, iii, 333.
Certiotari, iii, 426, n.; iv, 320, n.
under English statutes and American
decisions, iv, 321, n.
fads, iv, 262, 265, 272, 320, 321.
Cessavit, writ of, iii, 232.
Cessio bonorum, ii, 473, 483,
Cession of a benefice, i, 392.
Cestui que trust, ii, 328.
vie, ii, 123.
use, ii, 328, 330, n.
Chains, hanging in, iv, 202.
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Challenge allowed where the king is a party, Children are favored by the law of wills, i,
450, n.
iv, 352, n.
custody of, i, 459, n.
ofjury, in, 359, n.; iv, 352.
duties of, i, 453.
jurymen for cause, iii, 363, 366, n.
evidence of, iv, 214.
to fight, iv, 150.
legitimate and illegitimate, in the U. S.
under American decisions, iv, 352, n.
i, 455. n.
English decisions, iv, 354, n.
Chirograph, ii, 296.
Chamberlain, lord, great, iii, 38.
of a fine, ii, app. 15.
Champerty, iv, 135.
Chivalry, court of, iii, 68; iv, 268.
under American decisions,- iv, 135, n.
its jurisdiction, iii, 103; iv, 268.
Champions in trial by battle, iii, 339, app.
guardian in, i, 462.
4tenure in, ii, 62.
Chance, iv, 26.
Chancellor, his name and office, iii, 47.
Chose in action, ii, 397, n.
arising ex delicto, ii, 397, n.
killing him, iv, 84.
how assigned, ii, 442; iv, 441.
lord, iii, 38, 47.
possession, ii, 389.
of a diocese, i, 382.
the duchy of Lancaster, iii, 78.
Christian courts, iii, 64.
Christianity, offences against, iv, 43.
exchequer, iii, 45.
part of the common law, i, 377, n.
university, his court, iii, 83.
law of England, iv, 59
patronage of, iii, 47, n.
will not decide questions of fact, iii, Church, burglary in, iv, 224.
larceny in, iv, 240.
48, n.
marriage in, i, 439.
Chance-medley, iv, 184.
none established as part of U. S. govern
Chancery, court of, iii, 47; iv, 436.
ment, i, 377, n.
derivation of the name, iii, 46, n.
offences against, iv, 50.
jurisdiction of, iii, 47, n.
or churchyard, affrays in, iv, 146,
Changes in law of England since death of
rate, i, 395; iii, 92,
Blackstone, iv, 443, n.
repairs of, iii, 92.
Chaplains, i, 392, n.
wardens, i, 394.
Chapters, i, 382.
Charge to grand jury, iv, 303.
Cinque ports, courts of, iii, 79.
Charitable bequests under English decisions, Circuits, iii, 59; iv, 422, 424.
Circumstantial evidence, iii, 371.
ii, 274, n.
devises under English decisions, ii, 274,n.
Citation, iii, 100.
Citizens in parliament, their electors, i, 173.
uses, ii, 273, 376.
commission of, iii, 428.
City, i, 115.
Civil corporations, i, 470.
Charities, iii, 426, n.
death, i, 133, n.; ii, 121.
cognizance of, iii, 427.
injuries, iii, 2.
informations for, iii, 427.
law, i, 14, 19, 79. 81, 83; iv, 121, 422.
Charter, ii, 295.
its study forbidden, 1, 19.
of the king, ii, 346.
liberty, i, 6, 125, 251, n., 127.
-governments, in America, i, 109.
list, i, 332; iv, 440.
-land, ii, 90.
state, i, 396.
Chase, ii, 38, 416; iv, 415.
subjection, iv, 28.
beasts of, ii, 38, 415.
Chastity, homicide in defence of, iv, 181.
Clarendon, constitutions of, iv, 422.
Clausum /regit, iii, 209.
Chattels, ii, 385.
Clearing contempts in chancery, iii, 445.
personal, ii, 387.
Clementine constitutions, i, 82.
real, ii, 386.
Chaud-medley, iv, 184.
Clergy, i, 376.
and lawyers, contest between, i, 19, n.
Cheat, action against, iii, 165.
averse to the common law, i, 19, 20.
Cheating, iv, 157.
benefit of, iv, 333, 365, 413, 429, 441.
at play, iv, 173.
cannot serve in parliament, i, 175, n.
Cheek, burning in, iv, 99, 370, 377.
Chester, county palatine of, i, 117.
plea of, iv, 333.
prayer of, iv, app. 4.
courts of, iii, 78.
Clergymen, beating them, iv, 217.
Chevisance, ii, 474.
Clerical habit and tonsure, iv, 366.
Chichele, archbishop, vindicated, iv, 113.
Clerico admittendo, writ de, iii, 412.
Chief baron of the exchequer, iii, 45.
Clerk in office, i, 17.
justices, iii, 41.
in orders, i, 388; iv, 367.
justiciary of England, iii, 38; iv, 416.
of the market, his court, iv, 275.
rents, ii, 42.
peace, iv. 272.
tenants in, ii, 60.
Child debauched, who may bring action for Clients, iii, 28.
liability for acts of counsel, iii, 29, n.
damages, i, 450, n.
Clipping the coin, iv, 90.
en ventre sa mere, i, 130, n.
Clothes, malicious destroying of, iv, 244.
schoolmaster may punish moderately,
Clocks, when introduced, iii, 410.
453. n.
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Common barretor, iv, 134.
Close, breach of, iii, 209.
because of vicinage, ii, 33, n.
rolls, ii, 346.
bench, court of, iii, 37.
writs, ii, 346.
justices of, killing them, iv, 84.
Cloth, stealing from the tenters, iv, 238.
carriers, how exempted from liability, ii,
Coal-mines, setting fire to, iv, 245.
Coat-armor, ii, 306; iii, 105.
451. «>•
liable, when, ii, 451, 453, n.
Code of Justinian, i, 81.
must give bailor notice of their limita
Theodosius, i, 81.
tion of liability, ii, 453, n.
Codicil, ii, 500, n.
negligence of, ii. 451, n.
Cognati, ii, 235.
power to affect liability by express con
Cognizance, claim of, iii, 298; iv, 278.
tract, ii, 453, n.
de droit, come ceo, etc., fine sur, ii, 352.
de droit tantum, fine sur, ii, 353.
disturbance of, iii, 237.
in replevin, iii, 150.
estate in, ii, 191, 399.
of pleas, ii, 37.
farrier, etc., action against, iii, 165.
of wrongs, iii, 86.
form, proof of will in, ii, 508.
in gross, ii, 34, n.
Cognizee of a fine, ii, 351; iii, 157.
recognizance, ii, 341.
informer, iii, 161.
Cognizor of a fine, ii, 350; iii, 157.
jury, iii, 358.
recognizance, ii, 341.
law, i, 63, 67; iv, 411, 412.
Cognovit actionem, iii, 304, 397.
corporation by, i, 472.
Coin, falsifying, etc., iv, 84, 88, 90, 98, 120.
dower by, ii, 132.
felonies and misdemeanors relating to,
guardian by, i, 461.
iv, 98.
in the American colonies, i, 108, n.
importation of base, iv, 99, n.
in the United States, i, 107, n.
selling base, iv, 99, n.
nature of, i, 62, n.
treasons relating to, iv, 84, 88, 90.
the origin of, i, 66, n.
Coinage, instruments of, treason relative to,
with respect to the state constitutions,
iv, 90.
i, 67, n.
right of, i, 277.
nuisance, iv, 166.
Coke, Sir Edward, i, 72, 73.
of estovers, ii, 35.
Collateral consanguinity, ii, 204.
cannot be apportioned, ii, 35, n.
descent, ii, 220.
pasture, ii, 33.
issue, iv, 396, app. 5.
piscary, ii, 34.
warranty, ii, 301.
turbary, ii, 34, n.
Collatio bonorum, ii, 517.
pleas, iii, 40.
Collation to a benefice, i, 390.
court of, iii, 37.
fixed at Westminster, i, 22, 23; iii, 39;
Collative advowsons, ii, 22.
iv, 424Collecting the goods of the deceased, ii, 510.
prayer-book, reviling of, iv, 50.
Colleges, i, 471.
recovery, ii, 271, n.; iii, 182, 193; iv, 429.
their visitors, i, 482.
recoveries abolished, ii, 119, 357, n.
Collegia in the civil law, i, 469.
Colligendum bona defuncti, letters ad, ii, 505.
right of, ii, 32.
Colonial tenures in America, ii, 78, n.
sans nombre, iii, 239.
scold, iv, 168, n.
Colonies, i, 108; ii, 7.
Color in pleading, iii, 309.
seal, i, 475.
surcharge of, iii, 237.
Combinations, iv, 159.*
tenant in, of lands, ii, 191, app. 6.
Combustio domorum, iv, 374.
chattels personal, ii, 399.
Commenda, i, 393; iv, 107.
vouchee, ii, 359, app. 18, 19.
Commerce, king the arbiter of, i, 273.
utterer of false money, iv, 100.
Commission of array, i, 411.
ways, ii, 35.
bankrupt, ii, 480.
without stint, ii, 34
lunacy, i, 305.
the peace, i, 351; iv, 270.
Commonalty, i, 403.
to examine witnesses, iii, 383, 438, 449.
Commons, house of, i, 158.
take answers in equity, iii, 447.
Commonwealth, offences against, iv, 127.
Commitment must take place within what Commorancy, iv, 273.
Communem legem, writ of entry ad, iii, 183.
time, iv, 296, n.
Communion of goods, ii, 3.
of bankrupt, ii, 481.
persons accused, iv, 296.
Commutation of penance, iv, 106, 217, 276.
Committee of council, i, 232.
Compact, i, 45.
Compassing the death of the king, etc., iv,
lunatic, i, 305.
under statutes Geo. III., ii, 293, n.
76.
Compensatio, iii, 305.
parliament, i, 183.
Competent witnesses, iii, 369, 370, n.
peers out of parliament, iii, 56.
Composition between the parishioner and the
Common appendant, ii, 33. 34, n.
tithe-owner, ii, 28, n.
does not exist in the U. S ii, 33, n.
appurtenant, ii, 33, n., 34.
real, for tithes, ii, 28.
with creditors, ii, 484.
bail, iii, 287.
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Compound larceny, iv, 239.
Compounding crime, what is, iv, 133, n.
felony, iv, 134, n.
other prosecutions, iv, 136.
Compromise of prosecution for crime, iv,
363. n.
Compulsion, iv, 27.
Compulsory purchase, i, 287 n.
Compurgators, iii, 342, 343; iv, 368, 414.
Computation by civil and canon law, ii,
207. n.
Concealment from the crown, iv, 436.
of bastard's death, iv. 198, 358.
Concessit, fine sur, ii, 353.
Conclusion of deeds, ii, 304, app. I, 3, 12.
of pleas, iii, 303.
Concord in a fine, ii, 350, app 14; iii, 157.
Condition, ii, 299, app. 8, 17, n.
and covenant, words which may be either,
ii, 152, n.
breach of, ii, 281.
estate on, ii, 152.
in deed, ii, 155.
in law, ii, 154, 155.
of a bond, ii, 340, app. 13; iii, app. 20.
precedent, ii, 154, n.
subsequent, ii, 155, 156, n.
what necessary to be valid, ii, 152, n.
that most frequently arises, ii, 154, n.
Conditional fees, ii, 110.
pardon, iv, 401.
sales distinguished from mortgages, ii,
159- n.
Coneys, taking, killing, or stealing, iv, 235,
239Confess and avoid, iii, 310.
Confession as evidence, iv, 357, n.
by prisoners, iv, 357.
of action, iii, 303, 397.
an accomplice, iv, 331, n.
indictment, iv, 329.
Confesso, bill taken pro, iii, 444, 445.
Confinement to the realm, i, 265.
Confirmation of bishops, i, 378, 380; iv, 115.
lands, ii, 325.
Confiscation, 1, 299; iv, 377.
Confusion, property by, ii, 405.
of goods, ii, 404, 405, n.
Conge d'eslire, i, 379, 382; iv, 421.
Conjugal rights, restitution of, iii, 94.
subtraction of, iii, 94.
Conjuration, iv, 60, 436.
Conquest, Norman, i, 199; iv, 414, 415.
or acquisition, ii, 48, 242.
victory, i, 103, 107.
Consanguineus /rater, ii, 232.
Consanguinity, i, 434; ii, 202.
as laid down in the text discussed, ii, 225,
n.
table of, ii, 203.
Conscience, courts, of, iii, 81; iv, 441.
Consecration of bishops, i, 380; iv, 115.
Consequential damages, action for, iii, 154.
Conservators of the peace, i, 350; iv, 413.
of truce and safe conducts, iv, 69.
Consideration, ii, 444, n.
kinds of, ii, 445, n.
of contracts, ii, 445.
deeds, ii, 296, app. 2, 4.
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Consideration, rule as applied to bills and
notes, ii, 446, n.
Consideratum est per curiam, iii, 390.
Consilium, or imparlance, iv, 364.
Consimili casu, writ of entry in, iii, 183.
Consistory court, iii, 64.
Consort, queen, i, 219.
Conspiracy, iv, 136.
action of, iii, 126.
under American decisions, iv, 136, n.
English decisions and statutes, iv,l36, n.
Constable, i, 355, 411; iv, 292.
high, i, 116.
in the U. S., i, 356, n.
lord high, i, 355; iii, 38; iv, 268.
his court, in, 68; iv, 268.
Constitution in Insts. of Justinian, i, 74, n.
of the United States, i, 49, n.
English, i, 50, 127, 144, 154. 160, 313,
217. 234. 237; »». 60*; lv> 439Construction of deeds and wills, ii, 379.
statutes, i, 87.
Constructive treason, iv, 75, 85.
Consuetudinibus el servitiis, writde, iii, 232.
Consultation, writ of, iii, 114.
Consummate, tenant by curtesy, ii, 128.
Contempt against the King, iv, 121.
in courts of equity, iii, 443.
law, iv, 283.
of court, different kinds of, iv, 286, n.
proceedings for, in U. S., iv, 286, n.
under Am. decisions, iv, 283, n., 284, n.
Eng. decisions, iv, 284, n.
punishment for, iv, 285, n., 286, n.
different kinds of, iv, 286, n.
Contenetnent, iv, 379.
derivation of the word, iv, 379, n.
Contentious jurisdiction, iii, 66.
Contestatio litis, iii, 296.
Contingent legacy, ii, 513.
remainder, ii, 163 n. 169.
created with a condition precedent, ii,
169, n.
defined by Fearne, ii, 169, n.
trustees to support, ii, 171, app. 5.
uses, ii, 164, n., 334.
Continual claim, ii, 316; iii, 175.
Continuances, iii, 316 n., app. 4, 11, 24, 26.
with clause of nisi prius, iii, 353.
Continuando in trespass, iii, 212.
Contract, ii, 442, n.
action on, iii, 117.
express, iii, 154.
binding on an infant, i, 463, n.
by parol, specialty and of record, distin
guished, ii, 465, n.
for sale of goods at common law, ii,
447. n.
how divided, ii, 465, n.
implied, iii, 159.
of marriage, i, 439.
suit for, iii, 93.
record, ii, 465, n.
original, between king and people, i, 233.
simple, ii, 465.
special, ii, 465.
Contractu, action ex, iii, 117.
Contribution, bills for. iii, 426, n.
Convention of estates, i, 151, 152.
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Convention of parliaments, i, 152.
Corporation privileges and disabilities, i, 476,
Conventional estates for life, ii, 120.
liabilities in the U. S., i, 476, n.
Conversion, iii, 152.
limitations as to business enterprises, i,
Conveyances, ii, 9, 293, 309; iv, 430.
477. n.
take effect when, ii, 290, n.
may forfeit its charter, how, i, 484, n.
under stafute 8 & 9 Vict., ii, 339, n.
ministerial officers of, i, 484, n.
Conviction, iv, 362.
name of, i, 475, n.
summary, iv, 280.
officers may resign, i, 484, n.
Convocation, i, 279, 280 n.
removed how, i, 484, n.
court of bishops in, iii, 67.
once dissolved cannot be revived by law,
Coparceners, ii, 187.
i, 485, n.
may convey how, ii, 189, n.
origin of, i, 469, n.
right to title of honor settled by the power of, in the U. S., i, 469, n.
king, ii, 216, n.
to make by-laws, i, 476, n.
private, acceptance of charter, i, 473, n.'
Copper coin, counterfeiting, iv, 100.
religious, i, 469, n.
Copy of indictment, iv, 351.
record of indictment, iii, 126.
who may bind, i, 478, n.
Copyhold, ii, 95, 147; iv, 439Corporeal hereditaments, ii, 17.
cannot be devised, ii, 375, n.
Corporis juris canonici, i, 82.
estate, escheat of, ii, 246, n.
avilis, i, 81.
for life, ii, 97.
Corpse, stealing of, ii, 429; iv, 235.*
forfeiture of, ii, 284.
Correction, house of, iv, 370, 371, 377.
interest not assignable, ii, 290, u.
of apprentices, i, 428.
lands, ii, 18, n.
children, i, 452, 453; iv, 182.
not liable to elegit, iii, 419.
scholars, i, 453; iv, 182.
of frank tenure, ii, 100, 149.
servants, i, 428; iv, 182.
inheritance, ii, 97.
wife, i, 444.
succession, ii, 98, n.
Corrupt practices, i, 179, n.
tenure, how terminated, ii, 150, n.
at elections, i, 179, n.
origin of, ii, 96, 97, n.
Corruption of blood, ii, 251; iv, 388, 389, n.,
statutes concerning, ii, 98, n.
413. 438, 440.
turned into frank fee, ii, 368.
abolished, iv, 402, n.
in England and the U. S., ii, 256, n.
Copyrights, ii, 405, 407, n.
at common law, ii, 407, n.
Corse-present, ii, 425.
Corsned, trial by, iv, 345, 414.
in the U. S., ii, 407, n.
under English statutes, ii, 407, n.
Cosinage, writ of, iii, 186.
Corn, grain, meal, etc., destroying, iv, 245. Costs, ii, 439; iii, 188, 399, app. 12, 25, 26.
as to a state of the U. S., iii, 400, n.
Cornage, tenure by, ii, 74,
as to executors and administrators, iii,
Corn-rents, ii, 322.
Cornwall, duchy of, ii, 208, n.
400, n.
in equity, iii, 451.
Corody, i, 283, 284 n.; ii, 40.
Coronation-oath, ancient, i, 235.
suits as to the sovereign, iii, 400, n.
no more than damages, iii, 400.
modern, i, 235.
on not going to trial, iii, 357.
Coronatore eligendo, writ de, i, 347.
where the amount is less than 40J., iii,
exonerando, writ de, i, 348.
401, n.
Coroner, i, 346; iv. 292, 413.
his court, iv, 274.
Council of the king, i, 227.
in England, i, 348, n.
Counsel, iii, 26.
the U. S. , i, 348, n.
action against, iii, 163.
jury of, verdict of, iv, 274, n.
for prisoners, iv, 355, n., 356.
king's, iii, 27.
Corporate counties, i, 120.
when silenced, iii, 29.
name, i, 474, 475, n.
Count, i, 117, 398.
powers in the U. S., i, 475, n.
in declaration, iii, 293, 295.
property upon dissolution, i, 484, n.
Counterfeiting the king's coin, iv, 84, 88.
seal, modern doctrine as to, i, 475, n.
the king's seals, iv, 83, 89.
Corporation, i, 467; ii, 430.
under Eng. decisions, iv, 84, n., 91, n.
acts, iv, 58, 439.
statutes, iv, 85, n.
how at present, i, 476, n.
Counterpart, ii, 296.
aggregate powers of, i, 469, n.
charter is a contract, i, 475, n.
Country, trial by the, iii, 349; iv, 349.
classes of, in the U. S., i, 469.
485. n. County, i, 114, n., 117; iv, 411,
court, i, 178, 343; iii. 35! iv, 4". 4*4. 41$.
courts of, iii, 80.
420, 422, 424, 441.
has no power except through its charter,
jurisdiction of, iii, 35, n.
i. 475. nof Middlesex, iii, 83.
in summary proceedings, iv, 283, n.
palatine, i, 117; iv, 431.
its dissolution, i, 485.
Court, i, 267; iii, 23; iv, 258, 414.
duties, i, 479.
baron, ii, 90; iii, 33; iv, 411.
incidents and powers, i, 477.
jurisdiction of, iii, 35, n.
lands if dissolved, i, 484; ii, 256.
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Court, Christian, iii, 64.
Curate, i, 393.
definition of, iii, 23, n.
his salary, iii, 90.
Curator of infants, etc., i, 460.
for prize causes, iii, 70, n.
the relief of insolvent debtors, iii, 416, n. Curatores viarum, i, 358.
hand, iii, 323.
Curfeu, iv, 419, 420.
Curiatitas, ii, 126.
in the U. S., state and federal, iii, 59, n.
leet, iv, 273.
Cursing, iv, 59.
martial, i, 416.
Curtesy by statute law in the U. S., 11, 130, n.
in borough English lands, ii, 129, n.
and military, i, 413-15, n.
trust estates, ii, 127, n.
of appeal in chancery, iii, 55, n.
initiate, ii, 127, n.
common law, jurisdiction of, in testa
mentary causes, iii, 95, n.
lawfulness of marriage for, ii, 130, n.
England in 1897, how divided, iii, 59, n. origin of the term, ii, 126, n.
equity, jurisdiction of, in testamentary seisin necessary for, ii, 131, n.
causes, iii, 95, n.
England and in the U. S., ii, 127, n.
tenant by, ii, 126.
exchequer, constitution of, iii, 46, n.
jurisdiction of, iii, 44, 46, n.
what issue necessary for, ii, 128, n.
king's bench, constitution of, iii, 40, n.
Curtilage, what is, iv, 224, n.
jurisdiction of, iii, 40, n.
Custody of idiots and lunatics, i, 303; iii, 427.
origin of the name, iii, 41, n.
of temporalities, i, 282; iv, 421.
Nisi Prius. iii, 57, n.
Custom, 1, 77, 79, n.; ii, 263, 422.
record, iii, 24, u.
assurances by, ii, 365.
the two universities, iii, 83, u.
dower by, ii, 132.
office of, i, 49, n.
general, i, 68, 73.
power to erect, i, 267; iii, 24.
heriot, ii, 422.
profits of, i, 289.
of London, how tried, iii, 334.
Covenant, iii, 156.
particular, i, 74.
action of, in the U. S., iii, 157, n.
how allowed, i, 78.
in a deed, ii, 304, app. 8, 10.
when legal, i, 76.
of warranty, ii, 304, n.
Customary freehold, ii, 100, 149.
real, iii, 157.
tenant, ii, 147.
to stand seised to uses, ii, 338, n.
Customs, i, 316, n.
writ of, ii, 350, app. 14; iii, 157.
on merchandise, i, 313, 317.
Covert-baron, i, 442.
Custos rotulorum, i, 349; ii, app. 1; iv, 272.
Coverture, i, 442.
Cusluma antiqua sive magna, i, 314.
Craven, iii, 340; iv, 348.
parva et nova, i, 314.
the meaning of, iii, 340, n.
Cutpurses, iv, 241.
Credible witness, iii, 370, n.
Creditor's rights in decedent's estates ii, Damage to things personal, iii, 153.
512, n.
-feasant, iii, 6.
Crimes, iv, 1, 2, 5.
in England and the United States, iii,
committed by the wife in company with
9, n.
her husband, iv, 27, n.
Damages, ii, 438; iii, 187, 188.
Dane-lage, i, 65; iv, 412.
on county boundaries, iv, 303, n.
while doing some unlawful act, iv, 27, n. Darrein presentment, assize of, iii, 245.
contracts for aiding in, are void, iv, 136, n. Date of a deed, ii, 304, app. I, 3, 12, 13.
definition of, iv, 5, n.
Day, ii, 141, n.
court, iii, 316.
Criminal conversation, iii, 139.
in bank, iii, 277.
law, iv, 2.
of grace, iii, 278.
Croft, ii, 19, n.
Crops which may be distrained, ii, 40*4, n.
De bene esse, iii, 383.
Cross bills, iii, 448.
donis conditionalibus, ii, 110, 116, n.
causes, iii, 451.
la plus belle, dower, ii, 132.
remainder, ii, 381.
Deacon, i, 388.
in wills, ii, 382, n.
Dead bodies, ii, 429, n.
sign of, in deeds, ii, 305.
disposing of, iv, 64, n.
Crown barred by statute of limitations, i,
the burial of, iv, 64, n.
. 247, n.
man's part, ii, 518.
can only act through ministers, i, 238, n.
Deadly feud, iv, 244.
descent of the, i, 191; iv, 413.
Deaf, dumb, and blind, i, 304; ii, 497.
office, iv, 265, 308.
Dean, i, 383, n.
pleas of the, iv, 2.
and chapter, i, 382.
rights in equity, iii, 428, n.
rural, i, 383.
Cucking-stool, iv, 168.
Deanery, rural, i, 112.
Cui ante divortium, writ of, iii, 183.
Death, appeal of, iv, 314, 424.
in vita, writ of, iii, 183.
civil, i, 132.
Cu/iprit, iv, 339.
judgment of, iv, app. 4.
Culprit, derivation of the word, iv, 340, n.
of a party does not abate suit, iii, 399,
Cumberland, theft in, iv, 238.
a.
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Debauching a child, parent's action for, iii, Deforcement, iii, 172, 173, n.
140, 142, n.
Deforciant, ii, 350, app. 15, 16; iii, 174.
Degradation of peers, i, 402.
Debet et detinet, action in, iii, 156.
Degrees, conferred by the archbishop, i, 381.
Debt, ii, 464; iii, 154.
in writs of entry, iii, 186.
action of, iii, 154, app. 13.
of consanguinity, ii, 206.
by law, iii, 160.
how reckoned, ii, 206, 207, 224.
escape, iii, 165.
of guilt, iv, 34,
judgment, iii, 160, 421.
of; in the United States, iii, 155, n.
Dehors, matter, iii, 387; iv, 390.
on amercement, iii, 161.
Delay of the law, iii, 423.
penal statutes, iii, 161.
Delegates, court of, iii, 66, 69.
imprisonment for, iii, 414, n.
in academical causes, iii, 85.
satisfaction of, iii, 415, n.
Delictum, challenge propter, iii, 363; iv, 351.
information of, iii, 261.
Deliverance, second writ of, iii, 150.
of decedents, ii, 511, n.
Delivery of a deed.ii, 304, 306, 307, n., app. 3,
order of payment by executor, ii, 512, n.
12, 13priority of, ii, 511.
Demand of lands, ii, app. 18.
public,' i, 328; iv, 441.
Demandant and tenant, ii, app. 18.
Demesnes of the crown, i, 286.
Debtee executor, iii, 18.
Debtor, refusing to discover his effects, iv, Demi-mark, tender of, iii, app. 5.
Demi-vills, i, 116.
158.
Demise of the crown, i, 188, 249.
Decedents, debts of, ii, 511, n.
Democracy, i, 49.
Deceit, action for, iii, 166.*
Demolishing churches, houses, etc., iv, 143.
action of, iii, 1 65*, 405.
on the case, in nature of, iii, 165*, 405. Demurrer, iii, 314, app. 23.
book, iii, 317.
what necessary to show in action of, iii,
in equity, iii, 446.
166, n.
to evidence, when sufficient, iii, 372, n.
Decennary, i, 115; iv, 252.
indictment, iv, 333.
Deception of the king in his grants, i, 246.
under English and American decisions,
Decisive oath, iii, 342.
iii, 315, n.
Declaration, iii, 293, app. 7, 10, 21.
against popery, i, 235, n.
Denial of rent, iii, 170.
should contain what, iii, 294, n.
Denizen, i, 374; ii, 249.
and admissions in evidence, iii, 368, n.
in England and in the U. S., i, 374.
Deodand, i, 300, n., 302.
Declaratory part of a law, i, 54.
Departure in pleading, iii, 310.
statutes, i, 86.
Depopulatio agyorum, iv, 374.
Declinatory plea, iv, 333, 366.
Depositions, iii, 383.
Decree in equity, iii, 451.
in chancery, iii, 449.
Decretals, i, 82.
ecclesiastical courts, iii, 100.
Decretum Graliani, i, 82.
Dedimus poteslatem, i, 352; ii, 351; iii, 447. Deprivation, i. 393.
Deed-poll, ii, 296.
Deputy sheriffs, i, 345, 346.
Deeds, ii, 295.
Derelict lands, ii, 262.
alterations in, ii, 308, n.
Dereliction of property, ii, 9.
by way of mortgage, ii, 159, n.
Derivative conveyances, ii, 324.
Descender, writ offormedon in, iii, 192.
date of, ii, 307, n.
delivery of, ii, 304, 307, n.
Descent and purchase, distinction between,
in escrow, ii, 307, n.
ii, 201, n.
must be written on paper or parchment, laws of, including statutory changes, ii,
ii, 297, n.
217, n., 237, n.
of drunkards, ii, 291, n.
of an equitable with a legal estate, 11,
lunatics, ii, 291, n.
223, n.
partition, ii, 186, 11.
lands, ii, 201; iv, 413, 421.
signature of, ii, 306, n.
the crown, i, 193; iv, 413.
stealing of, iv, 234.
collateral, i, 194.
which are void, ii, 291, n.
lineal, i, 193.
witnesses necessary to, ii, 307, n.
rules of, ii, 208.
Deer hunting, in disguise, iv, 144.
table of, ii, 240.
stealing, iv, 235, 239.
Desertion, i, 415; iv, 102.
Defacto king, i, 204, n.
Detainer, forcible, iii, 179; iv, 148.
Defamation of character, action for, iii, 87, n.
unlawful, iii, 151.
Determinable fee, ii, 109, no, n.
Default, judgment by, iii, 296, 396.
Defeasance, deed of, ii, 327, 342.
freehold, ii, 121.
Determination of will, it, 146.
Defects aided by verdict, iii, 394, n.
Detinet,
action of debt in, iii, 156.
Defectum, challenge propter, iii, 362; iv, 352.
Defence, ii, app. 18; iii, 296, app. 3, 5, 10, 22. Detinue, action of, iii, 152.
action in the U. S., iii, 151, n.
Defendant, iii, 25.
Defensive allegation, iii, 100.
proceedings in action of, iii, 152, n.
Definitive sentence, iii, 101.
Devastation, ii, 508.
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Devise, ii, 373; iv, 430.
derivation of power, ii, 12, n.
Devisee, liable to debts of devisor, ii, 378.
Devisors of copyhold-lauds, ii, 368, n.
Die, eat sine, lii, 316, 399.
Diet, excess in, iv, 171.
Diets, i, 147.
Digests, i, 81.
Dignities, ii, 37, n.,
Dignity of a king, i, 241.
Dilapidations, iii, 91.
Dilatory pleas, iii, 301.
Diminishing the coin, iv, 90.
Diminution of record, iv, 390.
Diocese, i, 112.
Direct prerogatives, i, 239.
Directory part of a law, i, 55.
Disabilities, iv, 377.
barring statute of limitations, iii, 178, n.
plea to, iii, 301.
Disabling a man's limbs or members, iv, 205,
206.
statutes of leases, ii, 320; iv, 432.
Disclaimer of tenure, ii, 275.
Discontinuance of action, iii, 296.
of estate, iii, 171.
under English decisions, iii, 171, 172, n.
Discovery by bankrupt, ii, 483.
in equity, iii, 437, n.
of accomplices, iv, 330, 331.
on oath, iii, 381, 437.
Discretionary fines and imprisonment, iv,
378.
Disfiguring, iv, 207.
Disguise, iv, 144.
Dismembering, punishment by, iv, 377.
Dismission of bill in equity, iii, 451.
Disorderly houses, iv, 64, 167, n.
persons, iv, 169.
Disparagement, ii, 70.
Dispensation from the king, ii, 272.
from the pope, iv, 115.
Dispensing power of the king, i, 142, 186,
342; iv, 436, 440.
Dispossession, iii, 167, 198.
Dissection of murderers, iv, 202, 376, app. 4.
Disseisin, ii, 195; iii, 169.
at the party's election, iii, 170, 171.
warranty commencing by, ii, 302.
writ of entry sur, iii, 183.
Disseisor's right of possession, iii, 168, n.
Dissenters, protestant, iv, 53.
Dissolution of a private corporation, i, 485, n.
of parliament, i, 188.
Disqualification for corrupt practices, i, I78,n.
Distraining by mistake, remedied by statute,
iii, 16, n.
Distrainor cannot tie up cattle, iii, 13, n.
Distress, ii, 41, 42, 43, 452; iii, 6, 7.
and sale without notice, iii, 15, n.
articles taken in, how replevied, iii, 148, n.
excessive, iii, 12.
goods privileged, iii, 7, n., 8, n.
illegal, for crown debts, iv, 423.
infinite, iii, 231, 280; iv, 285, 318.
in the U. S., ii, 43, n.
of cattle, iii, 12, n.
crops, iii, 7, n., 10, n.
sale of, iii, 14.
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Distress, second, iii, 12.
supplanted by other remedies in some
states, ii, 43, n.
time within which sale may be made,
iii, 14, 11.
under English and American decisions,
iii, 6, n.
English statutes, iii, 7, n.
warrant, sale under in the U. S., iii, 148, n.
what entitles one to make, iii, 6, n.
when it can be made, iii, 10, n.
tender is made, iii, 10, n.
writ of, in the U. S., iii, 146, n.
Distribution of intestates' effects, ii, 515; iv,
408, 424, 439. .
District of Columbia, government of, 1,
120, n.
Distringas detinue, iii, 413.
in chancery, iii, 445.
juratores, iii, 354.
to compel appearance, iii, 280, app. 14.
writ of, iii, 281, n.
Disturbance, iii, 236.
of common, iii, 237.
in England, iii, 237, n.
franchises, iii, 236,
patronage, iii, 236, 243, n.
religious assemblies, iv, 54.
tenure, iii, 242.
ways, iii, 241.
Disturber, ii, 278.
Diversity of person, plea of, iv, 396.
Dividend of bankrupts' effects, ii, 487.
Divine law, i, 42.
right of kings, i, 191; iv, 436.
tithes, ii, 23.
service, tenure by, ii, 102.
Divorce, i, 435, n., 440; iii, 94.
by bill in parliament, i, 441, n.
causes for, i, 440, n.
grounds of, iii, 94, n.
in the U. S. , i, 440, n.
jurisdiction of the courts in, iii, 92, n.
proceedings in, i, 440, n.
Do, ut des, ii, 444.
utfacias, ii, 445.
Docquet of judgment, ii, 511; iii, 397.
Doctrines, illegal asserting or publishing, i,
160, 208, 217; iv, 91, 116, 123.
Dog, carrying, iv, 123.
stealing, iv, 235.*
owner answerable for, iii, 154.
Dome-book of Alfred, i, 64, 65, n.; iv, 411.
Domesday-book, ii, 49, n., 99; iii, 331.
Dominion, ii, 1.
Domita natura, animals, ii, 390.
Donatio mortes causa, ii, 514.
differs from a legacy, how, ii, 514, n.
Donative advowsons, ii, 23.
Done, grant el render, fine sur, ii, 353.
Donis, statute de, ii, 112.
Double fine, ii, 353.
plea, iii, 308.
voucher, ii, app. 17.
Dowager princess, iv, 81.
queen, 1, 223; iv, 81.
Dower, ii, 129; iii, 426, n.; iv, 424.
ad ostium ecclesice, ii, 132.
and curtesy in trust estates, ii, 337, n.
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Dower, assignment of, ii, 135.
bar of, ii, 136.
by common law, ii, 132.
custom, ii, 132.
de la plus belle, ii, 132, n.
devices for barring, ii, 139, n.
ex assensu palri', ii, 133.
how barred, ii, 137, n.
justices of, iii, 57.
not within statute of limitations, iii, 183, n.
seisin necessary for, ii, 131, 132, n.
tinde nihil habet, writ of, iii, 183.
under English statutes, ii, 132, n.
writ of right of, iii, 183, 194.
Draught for money, ii, 467.
Drawbacks, i, 315.
Drawing to the gallows, iv, 92, 376.
Droit droit, ii, 199.
Droiturel actions, iii, 167, n.
conveyances, ii, 339, n.
Druids, "their customs, i, 63; iv, 408.
Drunkenness, iv, 25, 64.
as an aggravation for crimes, iv, 26, n.
excuse for crime, iv, 26, n.
Duchess of Kingston entitled to the benefit
of peerage, iv, 367, n.
Duchy-court of Lancaster, iii, 78.
of Cornwall, ii, 208, n.
Ducking-stool, iv, 168, 377.
Due process of law, i, 135, n.
Duel, iv. 145, 185, 199.
challenges for, iv, 150, n.
Dues, ecclesiastical, non-payment of, iii, 89.
Duke, i, 397. n. 409.
of Cornwall, history of, i, 224, n.
Dum fwl intra cetatem, writ of. iii, 183.
non compos mentis, writ of, iii, 183.
Duodecima manus, iii, 343.
Duplex querela, iii, 247.
Duplicalio, iii, 310.
Duplicity in pleading, iii, 308, 311.
Durante absentia, administration, ii, 503.
minor atate administration, ii, 503.
Duress, ii, 292.
by threats, under Am. decisions, iv, 30, n.
in reference to deeds, ii, 292, n.
of imprisonment, i, 131, 136.
per minas, i, 131; iv, 30.
Durham Act, i, 175, n.
county palatine of, i, 117.
courts of, iii, 78.
Duties of persons, i, 123.
of the king, i, 233.
Dwelling-house, iv, 224.

Ecclesiastical corporations, i, 470.
courts, iii, 61.
jurisdiction of, iii, 87, n.
in testamentary causes, iii, 95, n.
with respect to legacies, iii, 98, n.
their cognizance, iii, 87; iv, 275, 425.
when separated from the civil, iii, 62;
iv, 415, 421.
Edgar, king, his laws, i, 66; iv, 412.
Edmund Knevet, sentence of, iv, 125, n.
Education of children, i, 450.
Edward the Confessor, his laws, i, 66; iv,
412, 420.
Egyptians, iv, 165.
Ejectionefirma, writ of, iii, 199.
Ejectment, action of, iii, 199, app. 7; iv, 441.
can not be brought, when, iii, 206, n.
issues for the jury in, iii, 205, n.
recovery of damages in, iii, 205, n.
the ancient and modern practice of, iii,
205, n.
to recover an estate less than freehold,
iii, 205, n.
under English decisions, iii, 199, n.
the old practice, iii, 203, n.
with fictions, iii, 202, n.
Election in boroughs, i, 175, n.
of bishops, i, 377; iv, 115, 421magistrates, i, 340; iv, 413, 427.
members of parliament, i, 170, 177.
Scots peers, i, 168; iv, 117.
sanction of sovereign necessary, i, 181, n.
Elective monarchy, i, 192; iv, 413.
Eleemosynary corporations, i, 471.
Elegit, estate by, ii, 161.
proceedings under, iii, 419, n.
writ of, iii, 418; iv, 426.
Elements of light, air, etc., ownership of, ii,
403, n.
Elisors, iii, 355.
Eloignment, iii, 129, 149.
Elopement, i, 442; ii, 130.
Ely, courts of, iii, 78.
isle of, i, 120.
Embargo, i, 270.
Embassadors, i, 253.
killing them, iv, 85.
violation of their privileges, iv, 70, 441.
Embezzling king's armor or stores, iv, 101.
public money, iv, 121.
records, iv, 128.
Emblements, ii, 122, n., 124, n., 145, 403.
in the United States, ii, 123, n.
right to, ii, 404, n.
under English and American decisions, ii,
122, n.
Ealdormen, i, 398.
recent English statutes, ii, 124, n.
Ear, loss of, iv, 146, 160, 206, 247, 377.
what tenants are entitled to, ii, 404, n.
Earl, i, 116, 398.
marshal, his court, iii, 68; iv, 268.
Embowelling alive, iv, 92, 376.
Embracery, iv, 140.
Earnest, ii, 447.
under American decisions, iv, 140, n.
and part payment, difference between, ii,
Eminent domain, i, 139, 140, n.
447.
money does not bind property absolutely, Emperor, his authority, i, 242.
Emphyteusis, iii, 232.
ii, 448, n.
Easement in mines and mining lands, ii, 18, n. Empson and Dudley, iv, 310.
in running water, ii, 18, n.
Enabling statute of leases, ii, 319.
Eat inde sine die, iii. 316, 399.
Enclosure, disseisin by, iii 170.
Eavesdroppers, iv, 168.
Endorsement by the grand jury, iv, 306, n.
are a nuisance, iv, 168, n.
Endowment of vicarages, i, 387.
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Endowment of widows, ii, 135.
Enemies, i, 257; iv, 83.
goods of, ii, 401.
England, i, ill.
Engles-cherie, iv, 195.
English authors of note, i, 73, n.
constitution, i, 51, n.
courts, divisions of, in 1897, iii, 59, n.
under acts of 1873 and 1875, iii, 59, n.
law in the colonies, i, 108, n.
proceedings in, iii, 322; iv, 441.
union with Scotland, i, 97, n.
Engrossing, iv, 158.
abolished, iv, 158, n.
Enlarger Vestate, ii, 324.
Enlarging statute, i, 87.
Enquiry, writ of, iii, 398.
Ensient, ii, 169.
Entails, ii, 112; iv, 427, 431.
Entry, iii, 5, 174.
books of, iii, 368, 369.
effect of under English statutes.iii, 175, n.
forcible, iii, 179; iv, 148.
on lands, ii, 312.
tolled by descent, iii, 176, 177.
writ of, iii, 180; ii, app. 17.
Equitable jurisdiction, origin of, i, 229, n.
contingent remainders, ii, 172, n.
estate descends with a legal estate when,
ii, 222, n.
Equity, i, 61, 91; iii, 50, 429.
and law, courts of, how distinguished, iii,
429, 436, 438 n.; iv, 442.
not opposed to each other, iii, 426, n.
claims exclusive jurisdiction in what mat
ters, iii, 426, n.
courts, history of, iii, 50; iv, 430.
in the United States, iii, 426, n.
practice of, iii, 442.
deviates from rules of law in trust estates,
iii, 432, n.
"follows the law," the meaning of, i, 61, n.
is an aid to the law, in what matters, iii,
426, n.
jurisdiction, iii, 428, n.
in England of matters arising outside of
England, iii, 426, n.
of redemption, ii, 159, n.
statutes, iii, 431.
reserved, iii, 453.
side of the chancery. Hi, 50.
exchequer, iii, 45.
the handmaid of the law, iii, 437, n.
Eriach, iv, 313.
Error, costs in, iii, 400, 410, *app., 25.
writ of, iii, 407, n., app. 21; iv, 391.
where prosecuted, iii, 410,* 411;* iv, 391.
Escape, iii, 290, 415; iv, 129.
action for, iii, 165.
assisting in. iv, 131, n.
from an individual, iv, 130, n.
officer, iv, 130, n.
of a prisoner, iv, 129, n.
is criminal offence, iv, 129, n.
Escheat, i, 302; ii, 11, 7a, 89, 244; iv, 388,
413, 418.
in the U. S., ii, 11, n., 246, n.
under the English decisions, ii, 246, n.
writ of, iii, 194.
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Escrow, ii, 307, n.
Escuage, ii, 74, n.
Esplees, ii, app. 18; iii, app. 3.
Esquire, i, 406.
Essoign, iii, 277.
day of the term, iii, 278.
Estate, ii, 16, n.
by devise and descent, ii, 242, n.
for years, how created, ii, 140, n.
in fee, where "heirs" is not used, ii, 109, n.
gremio legis, ii, 107, n.
lands, ii, 103.
nubibus, ii, 107, n.
of the kingdom, i, 155.
pur auter vie under English statutes, ii,
260, 261, n.
tail, barring of, ii, 362, n.
in the U. S., ii, 119, n.
under English statutes, ii, 119, n.
Estoppel, ii, 295; iii, 308.
Esloveriis habendis, writ de, i, 441.
Estovers and common ofestovers confounded,
ii, 34, ncommon of, ii, 35.
of a wife, i, 441.
Estrays, i, 297; ii, 14.
in U. S., i, 297, 299.
Estreat of recognizance, etc. , iv, 253.
Estrepement, writ of, iii, 225.
Evidence, iii, 367; iv, 356.
admissions and declarations in, iii, 368, n.
attempt to suppress is a criminal offence,
iv, 126, n.
decisions on, questions of, iii, 368, n.
how produced when it is withheld, iii,
382. n.
of accomplices, iv, 331, n.
approvers, iv, 331, n.
rules of, iii, 368, n.
shop-books as, iii, 369, n.
Ex officio informations, iv, 308.
post facto law, i, 46.
definition and classification of, i, 46, n.
Examination in chancery, iii, 449.
of a prisoner before a magistrate, iv, 296, n.
bankrupt, ii, 481.
prisoners, iv, 296.
trial by, iii, 331.
Exceptio, iii, 310.
Exceptions, bill of, iii, 372.
to answer in chancery, iii, 448.
Exchange, bill of, ii, 466.
deed of, ii, 323.
of goods and chattels, ii, 446.
lands, ii, 323.
Exchequer chamber, court of, iii, 56.
court of, iii. 44.
receipt of, iii, 44.
Excise, i, 318, 319, n.
hereditary, i, 289.
offences against, how tried, iv, 281.
Exclusion-bill, i, 210.
Excommunication, iii, 101.
prohibited by statute Geo. III., iii, 101, n.
Excommunicato capiendo, writ de, iii, 102.
deliberando. writ de, iii, 102.
Excusable homicide, iv, 182.
Executed contract, ii, 443.
estate, ii, 163.
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Executed fine, ii; 353.
remainder, ii, 168.
Execution, civil, iii, 412, app. 25.
criminal, iv, 403.
award of, iv, 263, 403, app. 6.
plea in bar of, iv, 396.
precept of, iv, 403.
rule for, iv, 404.
varying from judgment, iv, 179, 404.
warrant of, iv, 404, app. 6.
writ of, iv, 403, app. 7.
in the U. S. , what may be sold under, iii,
419, n.
of devises, ii, 376.
sentence must be according to the man
date of the court, iv, 202, n.
uses, ii, 333.
process of, iii, 279, 412.
Executive power, i, 190.
Executor, 11, 503; iii, 426, n.
de son tort, ii, 507, n.
debt of, to testator is assets of the estate,
ii, 512, n.
inventories by, ii, 510, n.
may do certain acts before proving will,
ii, 507, n.
prefer creditors, ii, 512, n.
of executor, ii, 506.
his own wrong, ii, 507.
Executory-contract, ii, 443.
devise, 'ii, 164, n., 173, 334,
explained by Lord Kenyon, ii, 174, n.
Fearne's definition, ii, 173, n.
estate, ii, 163.
remainder, ii, 169.
exemplification, ii, app. 17.
Exemptions from tithes, ii, 28.
Exigent, writ of, iii, 283; iv, 319.
Extgifacias, writ of, iii, 283; iv, 319.
Exile, i, 137; iv, 377.
Expatriation, i, 48, n.
Expectancy, estates in, ii, 163.
Expenses of prosecution, iv, 362.
witnesses, iii, 369; iv, 362.
Exportation of wool, etc., iv, 154, 428.
Express condition, ii, 154.
contract, ii, 443; iii, 154.
malice, iv, 198.
warranty, ii, 301.
Extendifacias, iii, 420.
Extent, writ of, iii, 420.
Extinguishment of estates, ii, 325.
of a right, and Ritso's criticism, ii, 325, n.
and passing a right, distinction between,
ii, 325.
Extortion, iv, 141.
under American decisions, iv, 141, n.
English statutes, iv, 141, n.
Extra-parochial places, i, 114.
tithes, i, 284.
Extravagants, i, 82.
Eye, putting out, iv, 206, 207.
Eyre, chief justice in, iii, 72.
justices in, iii, 58; iv, 422, 423.
killing them, iv, 84.
Facio ul des, ii, 445.
facias, ii, 444.
Facto, king de, i, 204, 370; iv, 77-

Factor, i, 427.
Factorship, cognizable in equity, iii, 437.
Fair, i, 274; iii, 218.
False imprisonment, iii, 127; iv, 218.
action of, iii, 138.
what is, iii, 127, n.; iv, 219, n.
judgment, writ of, iii, 138.
news, iv, 149.
return, action for, iii, ill, 165.
verdict, iii, 402; iv, 140.
weights and measures, iv, 159.
Falsi crimen, iv, 89, 135, 157, 247.
Falsifying attainder, iv, 390.
coin, iv, 84, 88, 90, 98.
judgment, iv, 390.
Fame, good or ill, iv, 256, 299.
Farm, ii, 318.
Farrier, common action against, iii, 165.
Father entitled to the custody of his child,
i. 452. 453. nmay correct his child, how, i, 452, n.
Favor, challenge to, iii, 363.
Fealty, i, 366.
oath of, ii, 45, 11., 53, 86
Fear, putting in, iv, 242.
Federal courts of the U. S., iii, 59, n.
government of U. S., the elements of, i,
49.
Fee, ii, 45, 104, 106.
after a, ii, 334-.,.
ecclesiastical, iii, 90.
farm rent, ii, 43, n.
simple, ii, 104, app. 16.
estates, what are, and how created, ii,
108, n.
where the word " heirs " is not used, ii,
109, n.
tail, ii, 112, app. 6.
to counsel, iii, 28, 29, n.
Feigned issue, iii, 452.
Fellow servant's liability, history of, i, 432, n.
Felo de se, ii, 499; iv, 189.
Felon, ii, 499.
Felonious attempt to injure another, iv,
194, n.
homicide, iv, 188.
Felony, ii, 284; iv, 94.
derivation of the word, iv, 95, n.
appeal of, iv, 314.
compounding of, iv, 134.
misprision of, iv, 121.
punishment of, iv, 98, 216, 222.
to aid in stealing, iv, 132, n.
under American decisions, iv, 95, n.
Feme covert, i, 442; ii, 292, 497.
derivation of the name, i, 442, n.
as executor or administrator, ii, 503, n.
Feodal actions, iii, 117.
tenures, ii, 44; iv, 418.
among the Saxons, iv, 413.
when received in England, ii, 48; iv,
413, 418.
Feoffment, ii, 310, app. 1.
made by deed since 8 & 9 Vjpt, 1845, ii,
297.
. .
.. ,
under English decisions, n, 316, n.
Feorm, ii, 318.
Ferce natures anitnals.actual coutrol of.necessary to acquire title, ii, 390, 403, n.
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Fera natures animals, ownership of, is i:
■whom, ii, 411, n.
Ferry, iii, 219.
Fetters, iv, 300, 322.
Feud, ii, 45- ■
Feudal system, authorities on, 11, 57, n.
origin of, by Hallam, ii, 46, n.
Feudatory, ii, 53.
Feudum antiquum, ii, 212, 221.
apertum, ii, 245.
honorarium, ii, 56, 215.
improprium, ii, 58.
inaividuum, ii, 215.
tnatemum, ii, 212, 243.
novum, ii, 212, 221.
novum, held ut antiquum, ii, 212, 221.
paternum, ii, 243.
proprium, ii, 58.
Ffytche's case, ii, 280, n.
Fiction in law, iii, 43, IOI.
Fictitious plaintiff, iv, 134.
Fidei commissum, ii, 327.
Fidejussors, iii, 108, 291.
Fief, ii, 45d'haubert, ii, 62.
Fieri facias, proceedings under, iii, 417, n.
what may be taken under, iii, 416, n.
writ of, iii, 417, app. 27.
feci, iii, app. 27.
Fifteenths, i, 309.
Filial portion, ii, 519.
Final decree, iii, 452.
judgment, iii, 398.
Finder of property, ii, 3, n., 402, n.
Finding of indictments, iv, 305.
things personal, ii, 9.
Fines abolished, ii, 119, n.
abolition of, in England, ii, 349, n.
and forfeiture, when grantable, iii, 259;
iv, 379and recoveries in the U. S., ii, 355, n.
under present English law, U, 364, n.
as a mode of conveyancing, ii, 352, n.
by married women, ii, 362, 364, n.
in England, ii, 351, 356.
can not impair an equitable right, ii,357, n.
for alienation, ii, 71, 89.
endowment, ii, 135.
misdemeanors, iv, 377, 378.
in copyhold, ii, 98.
mav bar what rights, ii, 357, n.
of "lands, ii, 118, 348; iii, 157, I74;iv, 426,
429.
executed, ii, 353.
reversal of, when levied of copyholds, ii,
368; iii, 166*.
sur done, grant et render, ii, 353.
sur cognizance de droit, come ceo, etc., ii,
352, app. 14.
tantum, ii, 353.
sur concessit, ii, 353.
the operation of, ii, 355, n.
under English decisions, ii, 351, n.
uses of, ii, 356, n.
will continue against a person after it has
once begun, ii, 356, n.
Finger, disabling, iv, 205,
Fire, negligence of, i, 431; iv, 222.
-bote, ii, 35.
Book IV—31.
i;
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Fire-ordeal, iv, 342.
-works, iv, 168.
the manufacture and sale of, iv,i68, n.
First-fruits, i, 284; ii, 67; iv, 107.
Fish pond, destroying, iv, 245.
royal, i, 222, 290.
stealing, in disguise, iv, 144, 236.
or attempting to steal, iv, 236.
Fishery, common of, ii, 34.
free, ii, 39, 40, n., 417; iv, 424.
several, ii, 39.
or in gross, ii, 40, n.
Fitzherbert, i, 72; iii, 183.
Fixtures under English decisions, ii, 281, n.
Fleets, i, 262; iv, 419.
Fleta, i, 72; iv, 427.
Flight, iv, 387.
Flotsam, i, 293; iii, 106.
Fcenus nauticum, ii, 458.
Folk-land, ii, 90, 92.
Foot of a fine, ii, 351, app. 15.
Force, injuries with and without, iii, 118.
when repellable by death, iv, 181.
Forcible abduction and marriage, iv, 208.
entry and detainer, iii, 179; iv, 148.
statutes against, iii, 175, 179, n.
entry under American decisions, iv, 149, n.
English decisions, iv, 148, n.
Foreclosure, ii, 159, n.
Foreign bill of exchange, ii, 467, n.
coin, forging it, iv, 89, 99, 120.
country, indictment in, iv, 303.
dominions, i, 110.
prince, pension from, iv, 122.
service, iv, 101.
Forest, i, 289; ii, 14, 38, 414.
courts, iii, 71.
laws, ii, 416; iii, 73; iv, 415, 420, 423, 432,
437under the care of whom, iii, 73, n.
Foresta, carta de, iv, 423, 425.
Forestaller, disseisin by, iii, 170.
Forestalling, iv, 158.
abolished, iv. 158, n.
Foretooth, striking out, iv, 205.
Forfeiture, i, 299; ii, 72, n., 153, 267.
abolished, iv, 402, n.
by a corporation, ii, 420, n.
forbidden by the constitution of the United
States, i, 302, n.
for crimes, iv, 377, 381, 413, 424.
of copyholds, ii, 284.
goods and chattels, ii, 420; iv, 386.
lands, ii, 267; iv, 381.
Forgery, iv, 247, n.
English cases showing what constitutes,
iv, 247, n.
evidence of, iv, 250, n.
how far the instrument must appear genu
ine, iv, 247, n.
indictment for, what to contain, iv, 250, n.
punishment for, iv, 248, n.
under English statutes, iv, 250, n.
what false making is necessary, iv, 246, n.
with what intent must be committed, iv,
247, n.
Forgiveness by the prosecutor, iv, 364.
Forma pauperis, iii, 400.
Formedon, writ of, iii, 191, 193, n.

INDEX.
Former acquittal, plea of, iv, 335, n.
jeopardy, iv, 335, n.
Forms of law, unalterable, i, 142.
Fornication, iv, 65.
Forts and castles, i, 263.
Fortune-tellers, iv, 62.
Forty days' court, iii, 71.
Founder of a corporation, i, 480.
Foundling-hospitals, i, 131.
Fraction of a day, when recognized, ii, 141, n.
Franchise, ii, 37.
allowance of, iii, 263.
disturbance of, iii, 236.
in the United States, ii, 37, 38, n.
royal, i, 302.
Frankalmoign, ii, KM.
Franked letters, i, 323.
Frank-marriage, ii, 115.
-pledge, i, 115; iv, 252.
view of, iv, 273.
tenement, ii, 104.
tenure, ii, 61.
Frater consanguineus, ii, 232.
ulerinus, ii, 232.
Frauds against creditors under English
statutes, iii, 397, n.
and perjuries, statute of, j, 418; ii, 161,
259. 297, 306, 337, 364. 376. 448, 466,
500, 501, 515; iii, 159, 421; iv, 439.
civil, where cognizable, iii, 431, 437, 439.
criminal, iv, 159.
in equity,' iii, 426, n.
Fraudulent conveyances, ii, 297, n.
deeds, ii, 296.
devices, ii, 378.
Fraunkferme, ii, 80.
Free-bench, ii, 132.
and dower, distinguished, ii, 129, n.
fishery, ii, 39, 417.
services, ii, 60.
socage, ii, 79.
warren, ii, 38, 417; iv, 415.
Freedom of conscience, i, 140, n.
of speech and of the press, i, 140, n.
Freehold, ii, 104.
estates, ii, 104, n.
leases, ii, 120, 318.
French law as to presumption of survivor
ship in a calamity, ii, 516, n.
Fresh suit, 1, 297.
Fruit, stealing of, iv, 233.
Full age, i, 463.
Fumage, i, 325.
Funds, public, i, 331.
Funeral-expenses, ii, 508.
Fnrandi animus, iv, 230, 232.
Fuluro, freehold in, ii, 144, 165.

Gaming, iv, 171.
at cards, iv, 171, n.
houses, iv, 167, n., 171.
Gaol-delivery, iv, 270; app. 3.
in the courts of oyer and terminer, iv,

distemper, i, 346.
Gaolers, 1, 346, n. ; iv, 300.
compelling prisoners to be approvers, etc.,
iv, 128.
Gardens, robbing of, iv, 233.
Garter, knight of, i, 403.
Gavelkind, 1, 74; ii, 84; iv, 408, 413.
custom of, ii, 84, n.
General demurrer, iii, 315.
fund, i, 331.
imparlance, iii, 301.
issue, iii, 305, n. ; iv, 338.
legacy, ii, 512.
occupancy, ii, 258.
sessions, iv, 272.
statute, i, 85.
tail, ii, 113; app. 6.
verdict, iii, 378; iv, 361.
warrant, iv, 291.
Gentlemen, i, 405, 406.
j Gestation, period of, i, 456, n.
Gift and grant, ii, 440, 441, n.
of chattels personal, ii, 441.
chattels real, ii. 440.
lands and tenements, ii, 316.
Gilda mereaioria, i, 473.
Glanvil, i, 72; iv, 421.
Gleaning, iii, 212.
God and religion, offences against, iv, 43.
Good behavior, security for, iv, 251, 256.
consideration, ii, 297.
Goods and chattels, meaning of, ii, 388, n.
Government, contempts against, iv, 123.
its original, i, 48.
Grace, days of, ii, 469, n.
Grand assize, iii, 341, 351, app. 5; iv, 422.
Coustumier of Normandy, 1, 106.
juror, disclosing evidence, iv, 126.
jury, iv, 302, app. 2.
consideration of bills before, iv, 305, n.
endorsement upon bills by, iv, 306, n.
indictments by, iv, 302, n.
in attaint, ii, 351, 404.
proceedings before, iv, 301, n.
regulations of, iv, 126, n.
the number of, in different states, iv, 302,
n.
larceny, iv, 229.
serjeanty, ii, 73, n.
Grants, ii, 9.
by the state, construction of, ii 348, n.
meaning of the term, ii, 317, n.
of chattels, personal, ii, 441.
Gage, iii, 280, app. 4.
chattels, real, ii, 440.
estates in, ii, 157.
lands and tenements, ii, 317.
Gambling, iv, 171, n.
the king, ii, 346.
Game, ii, 14, 395, 4°3, 4™; iv, 4'5under stat. 8 & 9 Vict., ii, 317, n.
destroying of, iv, 174, 175, n.
which
are good without consideration,
laws, iv, 174, 416.
ii, 297, n.
origin of, ii, 412, 418, n.
Great council, i, 147.
repeal of, in France, ii, 414, n.
started on one man's land and pursued seal of the king, ii, 346; iii, 47.
counterfeiting it, iv, 83.
to another's, ii, 419, n.
tithes, i, 388.
selling of, iv, 175.
1902
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Gregorian calendar, ii, 141, n.
code, i, 81.
Gross, advowson in, ii, 22.
common in, ii, 34.
villein in, ii, 93.
Guardian, ad litem, i, 462, n.; iii, 427.
and ward, i, 460.
appointed by the court, i, 463, n.
appointment of, i, 462, n.
by testament, i, 462, n.
in the U. S., i, 461, n.
at common law, i, 461.
by custom, i, 462.
nature, i, 461.
statute, i, 462.
chancery jurisdiction of, i, 462, n.
for nurture, i, 461.
dealing with his ward's estate, i, 463, n.
in chivalry, i, 462; ii, 67.
equity, iii, 426, n.
socage, ii, 88.
who should be, i, 462, n.
Lord Baltimore's, i, 462, n.
misconduct of, i, 463, n.
must account for his ward's property, i,
463, n.
testamentary, i, 462.
Guardianship of a child created by deed or
will, i, 462, n.
Guernsey, island of, i, 106.
Gunpowder, hindering its importation, iv,
116.
keeping or carrying it illegally, iv, 168.
Gypsies, iv, 165.
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Hand, disabling, iv, 205.
holding up, iv, 323.
loss of, iv, 125, 154, 276, 377.
sale, ii, 448.
writing, similitude of, iv, 358.
Hanging, iv, 376.
Hanover, i, 109.
Hares, stealing them, iv, 239.
Havens, i, 264.
Hawks, stealing of, iv, 236.
Hay-bote, ii, 35.
Head of the church, i, 279; iv, 430.
borough, i, 115.
Health, 1, 134.
injuries to, iii, 122.
offences against public, iv, 161.
Hearing in equity, iii, 451.
Hearsay evidence, iii, 451.
Hearth-money, i, 325.
Hedge-bote, ii, 35.
stealing, iv, 233
Heir, ii, 201, 108. n.
and devisee, what chargeable with, ii, 244,
n.
apparent and presumptive, ii, 208.
at-law, ii, 223, n.
looms, ii, 427, n.
Heiress, stealing of, iv, 208.
Helen Keller, i, 304, n.
Helping to stolen goods for reward, iv, 132.
Hengham, i, 72; iii, 409; iv, 427.
Henry I., his laws, iv, 420.
Heptarchy, Saxon, iv, 410.
Heraldry, iii, 105.
Heralds, iii, 105.
Habeas corpora juratorum, iii, 354.
books, iii, 105.
corpus, i, 135, n.
Hereditaments, ii, 17, n.
act, i, 128; iii, 135; iv, 438.
Hereditary right to the crown, i, 191, 209.
ad deliberandum, iii, 130.
Heresy, iv, 44.
adfaciendum el rec piendum, iii, 130.
Heretochs, i, 397, 409; iv, 413.
prosequendum, iii, 130.
Heriots, ii, 97, 422, n., 424.
respondendum, iii, 129.
seising of, iii, 15.
satisfaciendum, iii, 129.
Heritable jurisdictions, ii, 77.
subjiciendum, iii, 131.
Hermogenian code, i, 8r.
testificandum, iii, 13a
High-commission court, iii, 67; iv, 433, 437.
cum causa, iii, 76, 130.
constable, i, 355.
constitutional provisions for, iii, 131, n.
of England, i. 35s; iv, 268.
in private life, iii, 138, n.
his court, iii, 68; iv, 268.
the U. S., iii, 136, n., 138, n.
misdemeanors, iv, 121.
U. S Supreme Court, iii, 134, n.
steward of Great Britain, his court, iv, 261,
return to the writ, iii, 132, n.
348.
under English decisions, iii, 132, n.
in parliament, iv, 260, 263.
of Oxford, his court, iv, 277.
statutes 43 & 44 Geo. III., iii, 132, n.
treason, iv, 75.
Habendum of a deed, ii, 298, app. 1, 2, 5.
discussed, Foster, J,, iv, 79, n., 8o, n.
Habere facias possessionem, iii, 412.
trials in, iv, 167.
seisinam, iii. 412.
what is, under the statute iu England,
Habitation, offences against, iv, 220.
iv, 76, n.
property in, ii, 4.
Hackney coaches and chairs, i, 326.
Highways, i, 357;.". 35Heredllas jacens, ii. 259.
annoyances in, iv, 167.
Herelico comburendo, writ de, iv, 46, 439.
Eng. statutes pertaining to, iv, 167, n.
Half-blood, i, 194; ii, 227.
nuisance in, iv, 167, n.
inheritable qualities, ii, 233, n.
robbery in or near, iv, 243.
may inherit, ii, 220, n.
Hiring, ii, 453.
History of the law, iv, 407.
Hame-secken, iv, 223.
Hogs, keeping them in towns, iv, 167.
Hamlet, i, 116.
Holder of bill of exchange, whom he may
Hanaper-office, iii, 49.
sue, ii, 470, n.
Hand, burning in, iv, 367, 369, 370, 372,
I Holding over, ii, 151; iii, 210, 211.
app. 4.
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Husband, right of action for injuries to his
Homage, ii, 45, n., 53.
wife or child, iii, 142, n.
ancestral, ii, 53.
to chastise wife, i, 445, n.
by bishops, i, 283, 379; iv, 421.
in wife's choses in action, ii, 515, n.
liege, i, 367.
of a court-baron, ii, 91.
wife's property at common law, ii,
434. n.
simple, i, 367.
Homestead, ii, 104, n.
Hustings, court of, in London, iii, 8a
Homicide, iv, 177.
Hydage, i, 310. justifiable and excusable distinguished, iv, Hypotheca, ii, 159.
184, n., 185, n.
when justifiable or excusable under Am. Identity of person, iv, 396.
decisions, iv, 179, n., 180, n., 181, Idiot, i, 303; ii, 291; iv, 24.
n., 182, n.
and lunatics, jurisdiction of, i, 303, 304, n.
justifiable under Eng. decisions, iv, 182,
cognizance of, iii, 427.
n.
inspection of, iii, 332.
Homine replegiando, writ de, iii, 129.
marriage of, i, 438.
Honorary feuds, ii, 56, 215.
Idiota inquireiido, writ de, i, 303.
Honoris respectum, challenge propter, iii. Idleness, iv, 169.
361; iv, 352.
Ignominious punishments, iv, 377
Honor, court of, iii, 104.
Ignoramus, iv, 305.
of a peer, i, 402.
Ignorance, iv, 27.
or dignity, i, 271.
Illegal condition, ii. 156.
seignory, ii, 91.
Illegitimacy and legitimacy, i, 459, n.
Hop-birds, destroying, iv, 246.
Imagining the king's death, iv, 76.
Horse races, iv, 173.
Immediate descent, ii, 226.
stealing, iv, 238.
states of the empire, ii, 60.
sale of, ii, 450.
Immemorial usage in England, ii, 266, n.
warranty on sale of, ii, 451, n.
Imparlance, ii, app. 19; iii, 299, 301, app. 22.
Hospitals, i, 471, 474.
Impeachment in parliament, iv, 121, n., 259,
their visitors, i, 482.
n.
Hotchpot; ii, 190, 191, n., 517, 519.
of waste, ii, 283, app. 5.
Hotels must receive guests, iv, 168, n.
Imperial chamber, iii, 39.
Hour, ii, 141, n.
constitutions, i, 80.
House-bote, ii, ,35.
crown and dignity, i, 242.
immunities of, iv, 223.
Impediments of marriage, i, 434.
larceny from, iv, 240.
Implication, ii, 381.
of commons, judicial power of, i, 163, n.
Implied agreement for compensation, iii,
lords, trial before, iv, 259, n.
434. »•
peers, judicial function of, iii, 56, n.
and express contract, difference, ii, 443, n.
members of, i, 12, n.
condition, ii, 152.
representatives, made up of whom, i, contract, ii, 443; iii, 159.
160, n.
malice, iv, 200.
tax, i, 325, 326.
warranty, ii, 300.
Hue and cry, iv, 293.
Importing agnus dci, crosses, etc., iv, 115.
Hundred, i, 116; iv, 411.
counterfeit money, iv, 84, 89.
action against, for robbery, etc., iii, 161; Impossible condit on, ii, 156.
iv, 245, 294.
Impostures, religious, iv, 62.
court, iii, 34; iv, 411.
Impoteucy, i, 4:4.
Hundredors, challenge for defect of, iii, 359; Impoientice, property ratione, ii, 394.
Impressing seamen, i, 420.
iv, 352.
Hunger, iv, 31.
Impressment, i, 420, n.
Imprisonment, i, 134, 136; iv, 377, 436.
Hunting, iii, 213.
beyond sea, i, 137; iv, 116.
by inferior tradesmen, iii, 215, 401.
false, iii, 127; iv, 218.
night or in disguise, iv, 143, 144.
for debt, iii, 81, n.
unlawful, punished how, iv, 144, n.
in England, iii, 416, n.
Hurdle, iv, 92, 376.
what is, iii, 127, n.
Husband and wife, i, 433; iv, 28.
actions against, i, 443, n.
Improper feuds, ii, 58.
as witnesses for or against each other, i, Impropriations, i, 384.
Incapacities, iv, 377.
443.
separation between, by agreement, 1,441, n. Incendiaries, iv, 220.
control over wife's property in the U. S., i, Incest, iv, 65.
Inchantment, iv, 60.
442, n.
Incidental prerogatives, i, 240.
injuries to, iii, 139.
is indictable for the death of his wife, Inclosures, destroying, iv, 246.
Income tax in U. S., i, 320, n.
when, iv, 197, n.
liable for his wife's debts when, i, 442, Incomplete judgments, iii, 397.
Incorporation, power of, i, 472, 474.
443.
Incorporeal hereditaments, ii, 20.
torts when, i, 442, 444, n.
1904
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Incorporeal hereditaments, pertaining to the Informer, common, ii, 437; iii, 161; iv, 308.
Infortunium, homicide per, iv, 182.
United States, ii, 21, n.
Inheritable blood, ii, 246.
Incorrigible roguery, iv, 169.
Inheritance, ii, 11, 201.
Incumbent, i, 391.
Incumbrances, covenant against, ii, app. 10.
canons of, ii, 208.
estates of, ii, 104.
Indebitatus assumpsit, Hi, 155.
is a natural right, ii, 12, n.
Indecency, iv, 64, n.
laws of, ii, 210, 214, n.
Indefeasible right to the throne, i, 195.
Indentures, ii, 295.
Initiate, tenant by curtesy, ii, 127.
of a fine, ii, 351, app. 15.
Injunction, iii, 443, n.
India, misdemeanors in, iv, 305.
in equity, iii, 426, n., 443.
Indicavit, writ of, iii, 91.
Injury, civil, in, 2.
Indictable offences, iv, 308, n.
to wife or child, action for, iii, 142, n.
what are, iv, 218.
with and without force, iii, 443.
Indictment, iv, 302; app. 2.
Inland bill of exchange, ii, 467; n.
by the grand jury, iv, 302, n.
Inmates, iv, 170.
copy of, iii, 126; iv, 351. _
Innkeeper, action against, iii, 165, 166.
for crime, what to contain, iv, 196, n.
liability of, i, 430, 431, 451, n.
under the common law, iv, 319, n.
not liable for property of a guest, ii, 451, n.
felouy, must contain what, iv, 98, n.
who is a guest of, ii, 451, n.
locality of, iv, 303. _
Inns, iv, 167, n.
necessary parts of, iv, 307, n.
of court and chancer}', i, 23, 25. not necessary under the fourteenth amend
court, origin of, i, 25, n.
ment to the constitution, iv, 310, n.
disorderly, iv, 167.
removed by certiorari, iv, 309, n.
Innuendo, iii, 126.
rules for the form of, iv, 306, n.
Inofficious testament, i, 447; ii, 502.
under English statutes, iv, 307, n.
Inquest of office, iii, 258; iv, 301, 424.
Individuals, offences against, iv, 176.
Inquisilio post mortem, ii, 68; iii, 258.
Indorsee of an inland bill, ii, 467, n.
Insane persons, custody of, under English
Indorsement of bills and notes, ii, 468; iv,
statutes, iii, 427, n.
441.
Insanity as a defence for crime, iv, 24, 195, n.
Inducing persons to leave the sovereign's may be pleaded by one who has regained
service, iv, 102, n.
his reason, ii, 292, n.
Induction to a benefice, i, 391; ii, 312; iv, 107. Insidiatio viarum, iv, 374* *
Indusiriam, property per, ii, 391.
Insimul computassent, iii, 164.
Infamous witness, iii, 369.
Insolvency, act of, ii, 484.
forfeiture by, ii, 287, n.
Infanticide, iv, 198, n.
Infants, i, 463; ii, 292, 462, 497; iv, 22.
Insolvent debtors, ii, 484; iii, 416.
acts of which are valid and voidable, i, Inspection, trial by, iii, 331.
Instalment, ii, 312.
466, n.
Inslanter, trial, iv, 396, app. 5.
as wards of court, iii, 426, n.
become of age, when, i, 463, n.
Institutes of Justinian, i, 81.
bound for necessaries, i, 466, 467, n.
Institution to a benefice, i, 390; ii, 23; iv, 107.
capable'of committing crime, iv, 24, n.
Insurance, ii, 458; iii, 74; iv, 442.
Interdictum, iii, 442.
carnal knowledge of, iv, 212.
Inter esse termini, ii, 144.
cognizance of, iii, 427.
Interest, laws concerning, in the U. S., ii,
evidence by, iv, 214.
incapable of committing crime, iv, 23, n.
464, n.
of money, ii, 454.
inspection of, iii, 332.
on bankrupts' debts, ii, 4S8.
in venire sa mere, i, 129, 130; ii, 169.
legacies, ii, 513, n., 514.
liable for their torts, i, 266, n.
or no interest, insurance, ii, 459, 460.
may appoint guardians, i, 462, n.
rate of, how determined, ii, 456, n.
maintain an action for use and occupa
tion, i, 461, n.
Interested witness, iii, 370, n.
privileges and disabilities of, i, 464.
Interlineation in a deed, ii, 308.
sue and are sued, how, \, 464, n.
Interlocutory decree in ecclesiastical courts,
when liable on their contracts, i, 466, n.
iii, 101.
decree in chancery, iii, 452.
Infeodatious of tithes, ii, 27.
judgment, iii, 396.
Influence on elections to parliament, i, 179.
Information, compounding of, iv, 136.
Intermixture of goods, title to, ii, 405, n.
criminal, iv, 308, 309, n., 429, 436.
International conference at Paris, 1856, i,
ex officio, iii, 427; iv, 308.
259.
for charities, iii, 427.
law, i, 43, n. ; iv, 67, n.
in crown office, iv, 308.
Interpleader, iii, 426, n.
ecclesiastical courts, iii, 101.
bill of, iii, 448.
Interpretation of laws, i, 59.
exchequer, iii, 261.
nature of quo warranto, iv, 312, 441.
Interregnum, i, 196, 249.
Interrogatories, iii, 383, n.
rem, iii, 262.
of superstitious uses, iii, 428.
examination on, iii, 383, 438.
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Interrogatories in chancery, Hi, 449.
under act 1854, iii, 382, n.
Interstate commerce, i, 264, n.
Intestacy, ii, 494.
Intestates, their debts and effects, iv, 425, 428.
Intrusion, information of, iii, 261.
on freehold, iii, 169.
writ of, iii, 183.
Inventory of deceased's effects, ii, 51a
Investiture, ii, 209.
of benefices, ii, 23.
feuds, ii, 53.
lands, ii, 311.
Inviolability of ministers, consuls and am
bassadors, i, 254, n.
Involuntary manslaughter, iv, 192.
Ireland, i, 199.
terms of union with England, i, 104, n.
Irons, stealing, iv, 233.
to secure prisoners, iv, 300, 322.
upon criminals, iv, 322, n.
Irregularities in the process, effect of, iii,
287, n.
Irremediable injury, ii, 282, n.
Islands, ii, 261.
Issuable terms, iii, 353.
Issue at law, iii, 314.
collateral, iv, 396, app. 5.
feigned, iii, 452.
in criminal cases, iv, 339, app. 3, 5.
equity, iii, 315, app. 10; iv, 34a
joinder of, iii, 315, app. 10; iv, 340,
app. 3.
tender of, iii, 313.
on a distringas, ii, 280.
Itinerant courts, iv, 422.
justices, ii, 59; iv, 422.

Jointure, requisites of, ii, 138, n.
Jonathan Wild, case of, iv, 132, n.
Judges, i, 267; iii, 25; iv, 440.
assaulting, iv, 125.
duties of, i, 49, n.
how counsel for prisoners, iv, 355.
in their own cases, iii, 299, n.
killing, iv, 84.
not dependent on the crown, i, 268, n.
the province of, i, 70, n.
their commissions, i, 267.
threatening or reproaching, iv, 126.
Judgment, ii, 465, n., app. 19; iii, 395, app.
5, 6, 12, 24, 26.
action on, iii, 160, 422, u.
amended, iii, 407, n,
in criminal cases, iv, 375, 376, n., app. 4.
how signed, iv, 404, n.
of death , how read to prisoner, iv, 406, n.
property by, ii 436.
relieved against in equity, iii, 437.
reversed, how, iii, 411. n.
should not have an after made defeasance,
ii, 327, n.
Judicature act of England, iii, 455, n.
Judices ordinarii, iii, 315
Judicial act, what is, iii, 25, n.
power, i, 267, 269.
of U. S., i. 268, n.
writs, iii, 282.
Judicium Dei, iv, 341, 342.
ferri, aquce et ignis, iv, 344.
parium, iii, 350.
Jure divino, right to the throne, i, 191.
tithes, ii, 25.
king de, i, 204; iv, 77.
representaiionis, ii, 219, n.
Jurisdiction, encroachment of, iii, in.
of a minor, how obtained, i, 460, n.
Jactitation of marriage, ii, 93, n. , 93.
Jeofails, iii, 407; iv, 375, 439.
courts settled by Edw. I., iv, 425, 426.
Jeopardy, former, plea of, iv, 335, n.
guardians in chancery courts, i, 462, n,
plea to, iii, 301; iv, 333.
Jersey, island of, i, 106.
Jurors, fining or imprisoning, iv, 361.
Jetsam, i, 293; iii, 106.
Jurus utrum, writ of. iii, 252.
Jews, i, 37s; iv, 373.
Jury, discharge of, for failure to agree, in,
children of, i, 449.
John, king, his resignation of the crown to
376. n.
grand, regulation's of, iv, 126, n.. 360, n.
the pope, iv, 108, III.
how summoned, iii. 354, n.
Joinder in demurrer, iii, 315. app. 24.
irregularities of verdict, iii, 375, n.
of battle, iii, 315, app. 10; iv, 340, app. 3.
may be adjourned sometimes during trial,
issue, iii, 315, app. 10; iv, 340, app. 3.
iii, 376. n.
Joint tenancy construed to be tenancy in
misconduct of the, iii, 375, n.
common, ii, 180, n.
trial by, iii, 349; iv, 349, 414, 441.
created by devise, ii, 186. n.
origin of, iii, 376, n.
former and present doctrine of, ii, 193, n.
Jurymen, qualification of, iii, 362, n.
in lands, ii, 179.
Jus accrescendi, ii, 184, app. 5.
things personal, ii, 399.
in the U. S., ii, 184, n.
not favored by the courts, ii, 180, n.
Jus, ad rem, ii, 312.
of husband and wife, ii, 182, n.
duplicatum, ii, 199.
and a third person, ii, 186. n.
Jiduciaruim, ii, 328.
under English decisions, ii, 180, 194, n.
without equal benefit of survivorship, ii, gestium, i, 43, n.
imaginum, i, 406.
184, n.
joint tenants as parties to actions, ii, 188, n. in re, ii, 312.
legitimnm, ii, 328.
king cannot be one of, ii, 409.
patronatus, iii, 246.
may sue for partition, ii, 185, n.
possession under the English statutes, ii, pratorium, iii, 50.
precarium, ii, 328.
182, n.
remedies against each other, ii, 183, n.
Justice, free course of, i, 141.
homicide in advancement of, iv, 179.
Jointure, ii, 137, 138, n., 180, app. 5.
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Justice, king, the fountain of, i, 266.
neglect or refusal of, iii, 109.
of the peace in the U. S., i, 350-354, n.
offences against, iv, 128.
seat, court of, iii, 72.
Juslicies, writ of, iii, 36.
Justifiable homicide, iv, 178.
Justification, special, iii, 306.
Justifying bail, iii, 290.
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Laches, i, 247.
of infant, i, 465.
Loesce majestatis crimen, iv, 75, 89.
Lastone fidet, suit pro, iii, 52.
Laity, i, 396.
Lancaster, county palatine of, i, 117.
its courts, iii, 78.
duchy of, its courts, iii, 78.
Land, ii, 16, 17, n.
property in, ii, 7.
-tax, i, 308; iv, 423.
Keeper, lord, iii, 47.
Kidnapping, iv, 219.
Landlord and tenant, actions between, iii,
Killing, what amounts to homicide, iv, 196.
234. nKindred, how computed, ii, 207, n.
remedy of, instead of ejectment, iii, 206, n.
how numerous, ii, 205.
to get possession of premises from ten
King, i, 190.
ant, ii, 151, n.
can do no wrong, i, 246; iii, 254; iv, 32.
Lapse, ii, 276; iv, 107.
meaning of, i, 246, 247, n.
Lapsed devise, ii, 379, n.
compassing or imagining his death, iv, 76.
legacy, ii, 513, 500, n.
defacto, i, 204, n.
Larceny, iv, 229.
his councils, i, 227.
appeal of, iv, 314.
counsel, iii, 27.
by a party stealing his own goods, iv,
courts, contempts against, iv, 124.
230, n.
dignity, i, 241.
servants and clerks, iv, 230, n.
duties, i, 233.
compound, iv, 239.
enemies, adhering to, iv, 82.
from the house, iv, 239.
government, contempts against, iv, 123.
person, iv, 231, n., 241.
grants, ii, 346.
grand, iv, 229.
money, counterfeiting, iv, 84.
mixed, iv, 239.
palaces, contempts against, iv, 124.
not a continuing act in Indiana, iv, 305, n.
perfection, i. 246.
of articles under certain statutes, iv, 234, n.
perpetuity, i, 249.
dogs, cats, etc., iv, 235, n.
person, contempts against, iv, 123.
lost property, iv, 230, n.
pleasure, how understood, iv, 121.
only of things personal, iv, 232.
power, i, 250.
petit, iv, 229.
prerogative, i, 237.
simple, iv, 229.
contempts against, iv, 98.
" the carrying away," iv, 231, n.; 232, n.
felonies against, iv, 98.
the felonious intent, iv, 232, n.
in debts, judgments and executions,
kinds distinguished by statute, iv, 229, n.
iii, 420.
taking must be against the will of
revenue, extraordinary, i, 307.
owner, iv, 230, n.
ordinary, i, 281.
where the offender has a qualified pro
royal family, i, 219, 225.
perty and actual possession of the
seals, ii, 346, 347; iii, 47.
goods, iv, 230, 11.
counterfeiting, iv, 83, 89.
lawfully acquired the possession of the
silver, ii, 350.
goods, iv, 230, n.
sovereignty, i, 241.
and had a qualified property in the
title, i, 190.
goods, iv, 230, n.
contempts against, iv, 123.
unlawfully acquired possession of the
ubiquity, 1, 270.
goods, iv, 230, n.
injuries to or by. iii, 254.
under the N. Y. penal code, iv, 234, n.
levying war against, iv, 81.
Latitat, writ of, iii, 286, app. 18.
never sits as a judge, iii, 41, n.
Laura Bridgman, i, 304, n.
refusal to advise or assist him, iv, 122.
Law, i, 38.
King's bench, court of. iii, 41; iv, 265.
amendment of, statute for, iv, 441.
justices of, killing them, iv, 84.
and equity, courts how distinguished, iii,
Knight bachelor, i, 404.
429.
banneret, i. 403.
canon, i, 14, 19, 79, 82, 83.
of the bath, i, 403.
civil, i, 80.
garter, i, 403.
and canon, authority of, i, 14, 79, S3;
shire, his electors, i, 172.
iv, 421, 422.
to be returned on a lords jury, iii, 359.
rejected by the English nobility, i, 19.
fee of, i. 404, 410; ii, 62, 11.
common, i, 63, 67.
Knighthood, i, 404; ii, 69; iv, 437.
distinguished from quality or property, i
Knight-service, ii, 62.
39. n.
divine or revealed, i, 42.
Labor, foundation of property, ii, 5.
offences against, iv, 43.
hard, iv, 370, 371, 377.
due process of, i, 135, n.
Laborers, i, 409, 426.
feodal, ii, 441; iv, 418.
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Law, French, iii, 317; iv, 416, 428.
Greek, iii, 321.
history of, iv, 407.
how made by Congress, i, 185, n.
Latin, iii, 319; iv, 428.
martial, i, 413; iv, 436.
merchant, i, 75, n., 273; iv, 67.
municipal, i, 44.
of nations, i, 43; iv, 67, n.
infraction of, i, 255, n.
offences against, iv, 66.
of nature, i, 39.
what is, i, 40, n.
of parliament, i, 163.
the land, i, 135,* n.
side of the chancery courts, iii, 47.
exchequer, iii, 46.
statute, i, 85.
study of, in English universities, i, 31, n.
the science of, 1, 27, n.
unwritten, i, 63; iv, 408.
wager of, iii, 341; iv, 414/424.
written, i, 85.
Lawing of mastiffs, iii, 71.
Laws of Oleron, i, 418, n.
Lawyers' privileges in England, iii, 28, n.
Lay corporations, i, 470.
investiture of bishops, i, 378.
Lazarets, escaping from, iv, 162.
Lead, stealing, iv, 233.
Leading interrogatories, iii, 449.
Leap-year, ii, 141.
Lease, ii, 317, app. 2.
and release, ii, 339, app. 2.
entry and ouster, rule to confess, iii, 203,
app. 9.
in the United States, 11, 142, n.
terms of a, ii, 146, n.
by custom, ii, 145, n.
void, when, ii, 144, n.
what necessary to constitute, ii, 140, n.
when it takes effect, ii, 319, n.
Leet, iv, 273, 411, 424.
Legacies, ii, 512.
assent of executors necessary to give
effect to, ii, 512, n.
in the ecclesiastical courts, iii, 98, n.
interest on, ii, 513, 514, n.
of testators to debtors, ii, 512, n.
specific, ii, 513, n.
subtraction of, iii, 98.
time of vesting, ii, 514, n.
when void, ii, 378, n.
Legal estates for life, ii, 124, 126, 129.
Legatees as joint tenants and tenants in com
mon, ii, 399, n.
Legatine constitutions, i, 82.
Legislative branch, elements of, i, 157, n.
power, i, 49, n., 147.
Legislator, privilege of, from arrest, i, 164,
165, 166, n.
Legislature, how far controllable, i, 161.
Legitimate child, i, 446, 459, n.
Lending, ii, 454.
Letter, demanding money, etc., iv, 144.
missive, for electing a bishop, i, 144.
in chancery, iii, 445.
threatening, iv, 137, 144.
Letters of marque, i, 259, n.
I

Letters-patent, ii, 346.
Levant and couchant, iii, 9, 239.
Levarifacias, writ of, iii, 417.
Levitical degrees, i, 435.
Levying money without consent of parlia
ment, i, 140.
war against the king, iv, 81.
Lewdness, iv, 64, n., 64.
Lex mamfesta, iii, 344.
mercatorai, i, 75, 275, n.
talionis, iv, 12.
Liability of principal for injuries done by his
agents, iii, 122, n.
Libel, immoral or illegal, iv, 150.
in ecclesiastical courts, iii, 100.
justification for publishing, iii, 126, n.
malicious, iii, 125; iv, 150.
province of the jury in the trial for, iv,
151, n.
the truth of, iv, 151, n.
under American decisions, iv, 150. n.
English decisions, iv, 151, n.
Liber judicialis, i, 65.
Liberal construction, doctrine of, i, 88, n.
Liberatn legem, losing, iii, 340, 404; iv,
348.
Liberties or franchises, ii, 37.
Liberty, civil, i, 6, 125.
discussion of, by Christian, i, 126, n.
natural, i, 125.
of the press, iv, 151.
personal, i, 134.
crimes against, iv, 218.
injuries to, iii, 127.
political, i, 125.
what is, i, 7, n.
License for marriage, i, 439.
from the pope, iv, 1 15.
of alienation, ii, 72.
mortmain, ii, 269.
to administer oaths, iii, 58.
agree in a fine, ii, 350, app. 14.
curate's, i, 394.
Licensing of books, iv. 152, 439.
Licentia concordandi, ii, 350, app. 14.
loquendi, iii, 299.
Liege, i, 367.
Lieutenant, lord, i, 412; iv, 272.
Life, i, 129.
annuities, ii, 461.
crimes against, iv, 177.
estate for, ii, 120, app. 5.
estates, how determined, ii, 121, n.
the reason for, ii, 121, n.
Ligan, i, 293; iii, 106.
Ligeance, i, 366.
Light, ii, 14.
-houses, i, 264.
presumption, iii, 371.
Limbs, i, 13a
Limitation, ii, 152, n.
as to prescription, by statute, ii, 267, n.;
iii, 178, n.
in wills as to remainders, ii, 169, n.
of actions, iv, 315. n.
as to incorporeal hereditaments, iii,
218, n.
nuisance, iii, 220, n.
for spiritual offences, iii, 103, n.
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Mainpernors, iii, 128.
Mainprize, writ of, iii, 128.
Maintenance of bastards, i, 458.
children, i, 447.
parents, i, 453.
suits, i, 429; iv, 134.
wife, i, 442.
under American decisions, iv, 135, n.
Making law, iii, 343.
Mala in se, i, 54.
prohibita, i, 57.
Mal-administration of government, iv, 121.
Male preferred to female in descents, i, 194;
ii, 212.
line preferred to female, i, 194.
stock preferred to female, i, 194.
Malice express, iv, 199.
implied, iv, 197, n., 200.
inferred, when, iv, 200, n.
in the crime of arson, iv, 222, n.
prepense, iv, 198, 206.
what is, iv, 199, n.
Malicious mischief, iv, 243.
prosecution, iii, 126.
a corporation may bring suit for, iii,
126, n.
essential elements in, iii, 126, n.
Malt-tax, i, 313.
Man, island of, i, 106.
Mandamus, confined to court of king's
bench, iii, 42, n.
under American decisions, iii, 109, n.
English statutes, iii, 111,11.
where it lies, iii, 265, n.
does not lie, iii, 265 n.
writ of, iii, 110, 264; iv, 441.
Mandates, royal, to the judges in private
cases, i, 142; iv, 426.
Manhood, ii, 54.
Manor, ii, 90.
derivation of the word, ii, 90, n.
Mansion-house, iv, 224.
Manslaughter, iv, 191.
and murder distinguished, iv, 199, n.
caused bv keeping vicious animals, iv,
183, n.
conviction of, iv. app. 4.
provoked by adultery, iv, 192, n.
the provocation for, iv, 191, n.
punishment for, in England, iv, 193, n.
Under American decisions, iv, 178, n.
Man-stealing, iv, 219.
Mauufacturers, seducing them abroad, iv,
160*.
Manufacturers, encouragement of, iv, 428.
Manumission of villeins, ii, 94, 347.
Marchers, lords, i, 397.
Marches, i, 397.
Mareschal, lord, iii, 38.
his court, iii, 68.
Marine felonies, how clergyable, iv, 374.
triable, iv, 269.
Mariners, wandering, iv, 164.
Marines, i, 419.
Marilagium, ii, 70.
Maritare, ii, 71.
Maritime causes, iii, 106.
courts, iii, 68.
state, i, 419.
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Limitation entries, actions and indictments,
iii, 178, 188, 192, 196, 250; iv, 306,
3°8. 315. 35i. 43°statutes of, iii, 306.
Limited administration, ii, 203.
fee, ii, 109.
property, ii, 391.
Lineal consanguinity, ii, 203.
descent, ii, 210.
of the crown, i, 193.
warranty, ii, 301.
Linen, stealing from place of manufacture,
iv, 238.
Lip, cutting of, iv, 207.
Literary property, ii, 405.
Litigious church, iii, 244, 246.
Littleton, i, 72, 73.
Liturgy, reviling of, iv, 50.
Livery in chivalry, ii, 68.
in deed, ii, 315.
law, ii, 316.
of seisin, ii, 311, app. 1.
Loans, compulsive, i, 140; iv, 436.
Local actions, iii, 294.
Locality of trial, iii, 384; iv, 303.
Locks on rivers, destroying, iv, 144.
Logic, its effects upon law and theology, i, 33 •
ii, 58; iv, 417.
Lollardy, iv, 47.
London, courts of, iii, 81.
customs of, i, 75, 76; ii, 518.
franchises of, not forfeitable, iii, 264; iv,
424.
mayor and aldermen of, their certificate,
iii, 334Lord Thanet, trial of, iv, 125, n.
Lord's act, iii, 416, n.
and vassals, ii, 53.
feodal, ii, 53.
committees for courts of justice, iii, 56.
house of, its attendants, 1, 167.
may kill the king's deer, i, 167.
spiritual, i, 155.
temporal, i, 157.
triors, iv, 259, 260, 440.
Lotteries, i, 336 n. ; iv, 168.
prohibited, iv, 168, n.
Louis XVI., advice to his son, i, 242, n.
Lunatics, i, 304; ii, 291; iii, 426 n.; iv,
395.
care of, i, 305, n.
cognizance of, iii, 427.
marriage of, i, 439.
Luxury, iv, 170.
Madder-roots, stealing them, iv, 233.
Mad-houses, i, 305.
Magistrates, i 146.
in the U. S., i, 3S4, n.
oppression of, iv, 141.
subordinate, i, 338.
supreme, i, 146.
Magna assisa elegenda, writ de, iii, 351.
Magna carta, i, 127; iv, 423, 425.
its contents, iv, 423, 424.
Maiming, punishment for, iv, 204, n.
two species of, iv, 207, n.
under English statutes, iv, 208, n.
Mainour, iii, 71; iv, 307.
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Mark, subscribed to deeds, ii, 305.
Maxims, i, 68, ii, 379, n., 380.
Market, i, 274; iii, 218.
Mayhem, i, 130, iii, 121; iv. 205.
clerk of, his court, iv, 275.
appeal of, iv, 314.
overt, ii, 449, n.
court may increase penalty found by jury
not known in the U. S . 449, n.
for, iii, i2i, n.
towns, i, 115.
inspection of, iii, 332.
Marque and reprisal, i, 258.
punishment
for, iv, 206, n.
Marquisses, i, 397.
when
justifiable,
iii, 121, n.
Marriage, i, 433.
Mayors,
iv,
413.
annulment of, i, 439, n.
Measures, i, 274; iv, 275, 424.
between slaves, i, 436, n.
false, iv, 157.
by force, iv, 209, n.
Mediate states of the empire, ii, 60.
punishment for, iv, 209, n.
Medical men, advice to, 1, 14, n.
clandestine or irregular, i, 439; iv, 162.
Medietate jury de, iii, 360; iv, 128, 166, 278,
contract, i, 433, n.
352suit for, iii, 93.
Mediterranean passes, counterfeiting of, iv,
elements of, i, 434, n.
248.
forcible, iv, 208.
Members of House of Commons, disqualifi
in chivalry, ii, 70; iv, 418, 420, 421.
cations of, i, 161, n.
socage, ii, 88.
qualifications of, i, 173, u.
licenses and registers, forging or destroy
parliament, i, 153.
ing, iv, 163, 248.
former compensation of, i, 174, n.
Levitical prohibitions of, i, 435, n.
Memory, time of, ii, 31.
license, i, 438, n.
Menaces, iii, 120.
of minors, i, 437, n.
Menial servants, i, 425.
royal family, i, 226; iv, 117.
hiring of, in the U. S., depends upon
prohibitions of, i, 435, a.
custom, i, 426, n.
proof of, iii, 140.
Jlfensa el thoro, divorce a, i, 440.
property by, ii, 433.
Mercen-lage, i, 65; iv, 412.
settlement, ii, 364.
Merchants, custom of, i, 75.
its antiquity, ii, 138.
foreign, i, 65; iv, 424.
when good, i, 440.
Mercheta, ii, 83.
solemnization of, in Eng., iv, 163, n.
Mere right, ii, 197.
the age of consent for, i, 456, n.
not assignable, ii, 290.
what necessary to make, i, 435, n.
Merger, ii, 178.
where celebrated, i, 439, n.
of equitable into legal estate, ii, 337, n.
entered into, i, 438, n.
where different persons create the estates,
Married women traders acts, i, 442, n.
ii, 177. li
wills of, i, 442, n., 444, n.
the same person creates the estates, 11,
capacity of, to make wills, ii, 498, n.
177, n.
power of alienation, ii, 293, 294, n.
Mesne lords, ii, 59.
to devise land, ii, 375, n.
process, iii, 279, 415.
property of, i, 442, n.
profits, action of trespass for, iii, 205.
rights of, in the U. S., i, 442, n.
writ of, iii, 234.
under common law, ii, 434, 436, n.
Messuage, ii, 17, 19, n.
statutes, ii. 433, n.
Metaphysics, their effects upon law and
separate estate of, ii, 293, n.
"theology, ii, 58; iv, 417.
Marshal of the king's bench, iii, 43.
Michel-gemote, i, 147.
custody of, iii, 43, 285.
-synoth, i, 147.
host, certificate of, iii, 333.
Middlesex, bill of, iii, 285, app. 18.
Marshalling assets, iii, 426, n.
Migration, ii, 7.
Marshalsea, court of, iii, 76; iv, 276.
Military causes, iii, 103.
Martial, courts, i, 416.
courts, iii, 68.
law, i, 413; iv, 436.
feuds, ii, 57.
Mass-books, iv, 115.
offences, i, 416; iv, 102.
Master and servant, i, 423.
power of the crown, i, 262.
in chancery, iii, 442.
state, i, 408.
in England, iii, 55, n.
tenures, i, 287.
injuries to, iii, 142.
testament, i, 417.
liability of, for acts of his servant, i, 430 Militia,
i. 410, 412, 413.
in the U. S., i, 408, n.
may correct his apprentice, l, 428, n.
under the constitution of the U. S., i, 412, n.
servant, i, 428, n.
Milled money, iv, 99, n.
of his judicial authority, iii, 450.
Mines, i, 295.
the rolls iii, 55, n.,442.
and mining lands in U. S., i, 294, n.; ii,
Materia prima, iii, 322.
iS, n.
Matema maternis, ii, 236.
destroying their works, iv, 246.
Matrimonial causes, iii, 92.
stealing ore out of, iv, 234.
Matrons, jury of, iii, 362; iv, 395,
Minority, none in the king, i, 248.
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Minors may choose guardians, when, i, 461, n. Movables, property in, ii, 5.
Mount, or bank, i, 327.
not to sit in parliament, i, 162.
Mountebanks, iv, 167.
Minstrels, ii, 96.
Mulier puisne, ii, 248, n.
Misadventure, homicide by, iv, 182.
Multiplicity of laws, its original, iii, 325.
Mischief, malicious, iv, 243.
Municipal law, i, 44.
Misdemeanor, iv, 1, 5.
Demosthenes' definition and Cicero's de
definition of, iv, 5, n.
finition of, i, 44, n.
Mise, iii, 305, app. 5.
Murder, iv, 94.
Misfortune, iv, 26.
and manslaughter distinguished, iv, 199, n.
Misnomer, iii, 302; iv, 334.
Mispleading, when cured by verdict, iii, 394. as the result of a quarrel, iv, 199, n.
by perjury, iv, 138, 196.
Misprision, iv, 119.
conviction of, iv, app. I.
of felony, iv, 121.
indictment of, iv, app. 2.
treason, iv, 120.
of a' child in the mother's womb, iv, 198, n.
in U. S., iv, 120, n.
person disguising himself as a ghost, iv,
Mistake, iv, 27.
201, n.
in equity, iii, 426, n.
the first and second degree, iv, 201, n.
Misuser, ii, 153.
under
American decisions, iv, 178, n.
Milter le droit, ii, 325.
when pardonable, iv, 194, 400.
1'eslate, ii, 324.
where done indirectly, iv, 201, n.
Mittimus, iv, 300.
Murdrum, iii, 391; iv, 195.
Mixed actions, iii, 1 18.
Muta canum, ii, 427.
larceny, iv, 239.
Mute, standing, iv, 324.
tithes, ii, 24.
advising it, iv, 126.
Mixture of goods, title to, ii, 404, 405, n.
Mutilation, i, 130; iii, 121; iv, 207
Modus decimandi, ii, 29.
punishment by, iv, 377.
and prcescriptio distinguished, ii, 31, n.
Mutiny-act, i, 415.
what constitutes, ii, 31, n.; iii, 426, n.
Mutual debts, iii, 305.
Mcerda, iv, 194.
Molliter ntanus imposuit, iii, 121.
Namium vetitum vel repetium, iii, 149.
Monarchy, i, 49.
National debt, i, 328; iv, 441.
Money, i, 276, n., 278.
of the great nations, i, 328, n.
counterfeiting, iv, 84, 88.
expended for another, action for, iii, 163. Nationality in the U. S., obstacles to, i, 423,
n.
paid into court under English statutes, iii,
Nations, law of, i, 43; iv, 66.
3°4. nreceived to another's use, action for, iii, Nativi, ii, 93.
Natural liberty, i, 125.
163.
life, i, 132; ii, 121.
Monk, i, 132.
persons, i, 123.
Monopolies, iv, 160, 436.
born suhjects, i, 366, 371.
stay of suits therein, iv, 116.
Naturalization, i, 374; ii, 250.
under American decisions, iv, 159, n.
in England, i, 369-373, n.
English statutes, iv, 159, n.
the U. S., i, 273, 369-373. 375. n.
Monsters, ii, 246.
of Indians in the U. S., i, 376, n.
Monstrans de droit, iii, 256.
Naturalized subject, rights of, i, 374, n.
Month, ii, 141, n.
Nature, crime against, iv, 215.
in the United States, ii, 141, n.
guardian by, 1, 461.
Monuments, ii, 428.
law of, i, 39.
Moral laws, nature of, i, 58, n.
Navigable waters, jurisdiction over, ii, 39, n.
obligation as consideration, ii, 445, n.
Navigation-acts, 419; iv, 439.
Mort d'anceslor, assize of, iii, 185.
in England, i, 419, n.
Mortgage, ii, 157; iii, 435destroying, iv, 243.
as distinguished from conditional sales, ii,
hard labor, for the benefit of, iv, 371.
160, n.
Navy articles of, i, 420.
how considered in equity, iii, 435.
Ne admittas, writ of, iii, 248.
modern doctrine as to, ii, 158, n.
exeat regnum, i, 137, 266; iv, 122.
Mortmain, i, 479; ii, 268; iv, 108, 424, 426,
exeat regno, in England, i, 266, n.
441.
in the U. S., i, 266, n.
statutes of, in England and the United
injuste vexes, writ of, iii, 234.
States, ii, 274, n.
Necessity, iv, 27.
Mortuaries, ii, 425.
homicide by, iv, 178.
Morluo vadio, estate in, ii, 157.
Mother may recover minor's wages, when, i, Negative in corporations, i, 478.
of the king, i, 154.
453- nNeglect of duty, action for, iii, 165.
of bastards, iv, 66, n.
Negligence of officers, iv, 140.
church, i, 113.
Negligent escape, iii, 415; iv, 129.
Motions for summary relief, iii, 406, n.
Negotiable instruments, ii, 467, n.
in court, iii, 304.
consideration of, ii, 443, n.
Movables, ii, 384.
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Negro, i, 127, 425; ii, 402.
Notice to drawer of bill dispensed with
Neife, ii, 94.
when, ii, 470, n.
Nembda, lii, 349.
which must be given to jurymen, iii, 357, n.
New assignment, iii, 311.
Novel disseisin, assize of, iii, 187.
trial, iii, 387; iii, 393, u.; iv, 361, 438.
Novels, in the civil law, i, 81.
in criminal cases, iii, 387, a.
Nudum
pactum, ii, 445.
for omissions of forms, iv, 375, n.
Nuisance, abatement of, iii, 5.
under English decisions, iii, 387, n.
in England and the U. S., iii, 5, n.
will not be allowed at the instance of the
public and private, iii, 5, n.
state, iv, 362, n.
as to air and light, iii, 217, n.
of felony or treason, iv, 361, n.
highways, iii, 220, n.
News, false, iv, 149.
light, iii, 217, n.
Next of kin, ii, 224.
running water, iii, 218, n.
how ascertained, ii, 516, n.
,
assize of, iii, 221.
Nient culpable, plea of, iv, 339.
common, iv, 166.
Night, in burglary, what, iv, 224.
criminal and civil, iii, 220, n.
-walkers, iv, 292.
definition of, iii, 216, n.
Nihil dicit, judgments by, iii, 296, 397.
of a bawdy-house, iv, 167, n.
return of, to writs, iii, 282, app. 14.
cock-pit, iv, 167, n.
debet, plea of, iii, 305.^
gaming-house, iv, 167, n.
Nisi pnus, courts of, iii, 58.
trades in neighborhood, iii, 217, n.
justices of, iii, 59; iv, 265.
private, iii, 122, n., 216.
trial at, iii, 354; iv, 351.
public, iii,*.i22, 216, n.
writ of, iii, 354. app. 10.
remedies for under Am. decisions, iv,
No religious qualification for office in U. S. ,
166, n.
i, 280, n.
Eng. decisions, iv, 167, n.
Nobility, i, 396.
statutes as to, in England, iii, 214, n.
creation of, i, 399, 400, n.
what constitutes, iv, 167, n.
its uses, i, 157.
Nul disseisin, plea of, iii, 305; ii, app. 18.
incidents of, i, 401, n.
tiel record, iii, 331.
origin of, i, 399, n.
tort, plea of, iii, 305.
Nocturnal crimes, how prevented or resisted,
Nuncupative wills, i, 421, n.; ii, 500, 501.
iv, 180.
how restricted by Wills act, 1 Vict., ii,
Non assumpil, iii, 305.
501, n.
infra sex annos, iii, 308.
compos mentis, i, 304; ii, 291, 497; iv, 24, Nurture, guardian for, i, 461,
395.
Oath act, i, 230, n.
cul, iv, 339.
at election, i, 180, n.
culpabilis, plea of, in, 305; iv, 339.
ex-officio, iii, 101, 447.
decmando, prescription de, ii, 31.
of the party, iii, 381, 437.
est /actum, plea of, iii, 305.
witnesses, iii, 369, n.
inventus, return of, iii, 283, app. 14, 15
to the government, refusal or neglect to
18.
take them, i, 368; iv, 116, 123.
obstante, i, 342; ii, 273; iv, 401.
voluntary and extra-judicial, iv, 137.
prosequitur, iii, 296.
Obscene pictures, iv, 64, 11.
sum mformatus, judgment by, iii, 397.
Obedience to parents, I, 452.
claim in fines, ii, 354.
Objects of the laws of England, 1, 121.
of infants, i, 465.
Obligation of human laws, i. 57.
conformity, iv, 51, 432.
or bond, ii, 340, app. 13; iii, app. 19.
juror, iv, 124.
Obstructing of process, iv, 129.
payment of ecclesiastical dues, iii, 89.
Occupancy, ii, 3, S, 258, 400.
residence, ii, 322.
necessary to perfect title to vacant land, ii,
user, ii, 153.
9,'n.
Nonsuit, iii, 296, 316, 376, app. 5.
Odhal right, ii, 45.
in the U. S., iii, 376, n.
Odio el alia, writ de, iii, 128.
judgment as in case of, iii, 357.
a-kononiy, public, offences against, iv, 162.
Norman conquest, i, 199; iv, 414, 415.
Offences against the laws of nations, iv, 68, n.
Hume's idea of, ii, 48, n.
public peace, under American decisions,
isles, i, 106.
iv, 142, n.
Northern borders, rapine on, iv, 244.
sovereign in England, iv, 123, n.
Northumberland, theft in, iv, 238.
is treason, iv, 88, n.
Nose, cutting off or slitting, iv, 207, 247, committed
out of England not cognizable
377in the court of King's Bench, iv,
Not guilty, plea of, 111, 305, app. 10; iv,
265, n.
324, n., 388, app. 3.
Office, i, 272; ii, 36.
Note of a fine, ii, 351, app. 15.
and pensions, duty on, i, 326.
hand, ii, 467.
found, iii, 259.
Notice in ejectment, iii, 203, app. 8.
inquest of, iii, 258.
of trial, iii, 357.
what is, ii, 36, n.
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Officers, arrest by, iv, 292.
killing theui in executing their office, iv,
200.
of corporation, how removed, i, 484, n.
courts, their certificates, hi, 336.
refusal to admit, iii, 264.
removal of, iii, 264.
who cannot be indicted, iv, 121, n.
Officio, oath ex, iii, 101, 447.
Oleron, laws of, i, 418; iv, 423.
Opening counsel, iii. 366.
Oppression of crown, how remedied, i, 244.
magistrates, iv, 141.
public officers under American decisions,
iv, 141, n.
Option of the archbishop, i, 381.
Optional writs, iii, 274.
Orchards, robbing of, iv, 233.
Ordeal, trial by, iv, 342, 414, 425.
Order of sessions, iv, 272.
Orders, holy, i, 388.
Original contract, of king and people, i, 211,
233society, i, 47.
conveyances, ii, 310.
of a deed, ii, 296.
process, iii, 279.
writ, iii, 272, app. 7, 13.
Orphanage, ii, 519.
Ostium ecclesice, dower ad, ii, 132.
Ouster, ii, 196, n.
of chattels real, iii, 198.
freehold, iii, 167.
.Ousterlemain, ii, 68.
Outlawry, i, 142; iii, 284, n., app. 16; iv, 319.
Owling, iv, 154.
Overseers of the poor, i, 359.
Overt act of treason, iv, 79, 86, 357.
market, ii, 449.
pound, iii, 12.
Oyer, iii, 299, app. 22.
and terminer, commission of, iv, 269, app. 1.
justices of, killing them, iv, 84.
power of the courts of, iv, 270, n.
of the writ, iii, 300, n.
Oyez, iv, 340.
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Parcener, meaning of, ii, 188, n.
Parcofracto, writ de, iii, 146.
Pardon, iv, 316, 337, 376, 396.
for discovering accomplices or receivers,
iv, 331.
manners of granting, iv, 400, n.
must be pleaded to be effective, iv, 366, n.
not pleadable to impeachment, i, 334; iv,
261, 399, 440.
power to grant iu the crown, i, 269, n.
house of commons over, iv, 400, n.
in the U. S., 396, n.
prerogative of, i, 269; iv, 397.
Parent and child, i, 446.
etc. , consent of to marriage, i, 437.
entitled to the earnings of minor, when,
i, 453. ninjuries to, iii, 140.
Parents' obligation to support their children,
i, 448, n.
in the U. S., i, 449, n.
power over their children, i, 452.
right of action for loss of child's service,
iii, 140, n.
Pares curtis, ii, 54.
trial per, iii, 350.
Parish, i, 112.
clerk, i, 395.
Park, ii, 38, 416.
Parliament, i, 141, 147; iv, 412, 425, 428, 440.
court of the king in, iv, 259, 263.
derivation of the word, i, 147, n.
development of, i, 155, n.
disuse of, iv, 437.
of France, i, 147.
power of, i, 160.
private acts of, ii, 344, 346, n.
rolls, i, 182.
summons of, i, 150, n., 177.
the present constitution of, i, 155, n.
sessions of, i, 153, n.
Parliamentum indoclum, i, 177.
Parol conveyances, ii, 297.
demur of, iii, 300.
evidence, iii, 369.
or pleadings, iii, 293.
partition, ii, 324, n.
Pains and penalties, act to inflict, iv, 259.
Parricide, iv, 202.
Pais, matter in, ii, 294.
Parson, i, 384.
trial per, iii, 349; iv, 349.
imparsonee, i, 391.
Palace court, iii, 76.
Particular estate, ii, 165.
Palatine counties, i, 117; iv, 431.
necessary to support a remainder, ii,
their courts, iii, 78.
168, n.
Pandects, i, 81.
tenants, alienation by, ii, 274.
discovered, i, II, n., 17, 81,
Parties to a deed, ii, 298, app. 2, 3.
Panel of jurors, iii, 353; iv, 302, 350.
fine, ii, 355Papal encroachments, iv, 104.
Partition, ii, 189; iii, 426, n.
process, obedience to, iv, 1 15.
deed of, ii, 323.
Paper book, iii, 317, 407.
writ of, ii, 189; iii, 302.
credit, i, 330; ii, 466; iv, 441.
Partners as joint tenants, ii, 399, n.
Papirian code, i, 81.
Partnership, cognizable in equity, iii, 437.
Papists, children of, i, 449. 451.
Passports, 1, 259.
incapacities of. ii. 257, 293.
violation of, iv, 68.
laws against, iv, 55, 87, 432.
Pasture, common of, ii, 33.
Paramount, Lord, ii, 59, 91.
Patents, ii, 346.
Paraphernalia, ii, 435.
for new inventions, iv, 159*.
Paravail, tenant, ii, 60.
in England, ii, 407, n.
Parcels in a conveyance, ii, app. I, 2, 4,
the U. S., ii, 407, n.
Parceners, ii, 187.
of peerage, i, 400.
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Patents of peerage, precedence, iii, 28.
Peremptory mandamus, iii, ill, 265.
-rolls, ii, 346.
writ, iii, 274.
-writs, ii, 346.
Perfection of the king, i, 246.
Paterna paternis, ii, 236.
Periods of time, ii, 141, n.
Patriam, trial per, iii, 349; iv, 349.
Perjury, iv, 137.
Patronage, ii, 21.
evidence in trials for, iv, 358, n.
in capital cases, iv, 138, 196.
disturbance of, iii, 242.
Pauper-causes, iii, 400.
punishment for, iv, 138, n., 196, n.
the constituent elements of, iv, 137, n.
Pawns, ii, 452.
Payment of deceased's debts, ii, 511.
under American decisions, iv, 137, n.
money into court, iii, 304, n.
English decisions, iv, 137, n.
statutes, iv, 138, n.
Peace and war, right of making, i, 257.
breach of, iv, 142.
Permissive waste, ii, 281; iii, 229, n.
clerk of, iv, 272.
Pernancy of profits, ii, 163.
commission of, i, 351; iv, 270.
Perpetual curate, i, 394.
conservation of, i, 349.
inherit a nee, ii, 16, n.
justices of, i, 349; iv, 271, 281, 290, 292, 428 Perpetuate testimony, bills to, iii, 426, n.
conviction by, iv, 281.
Perpetuating the testimony of witnesses, iii,
offences against, iv, 142.
450.
Perpetuities abolished, ii, 174, n.
security for, iv, 251, 254.
the king's, i, 117, 268, 350.
rule against, ii, 174.
Perpetuity of the king, i, 249.
Peculatus, iv, 122.
Persecution, religious, iv, 46, 428, 432.
Peculiars, court of, iii, 65.
Pecuniary causes, in ecclesiastical courts, iii, Person, injuries to, iii, 119.
larceny from, iv, 241.
88.
offences against, iv, 177.
legacies, ii, 512.
Personal actions, iii, 1 17.
Peerage, benefit of, in offences, iv, 367.
where they die with the person, iii, 302.
creation of, i, 401, n.
assets, ii, 510.
incidents to, i, 401, n.
chattels, ii, 387.
Peeress, i, 401.
injuries, actions for, iii, 119, n.
by marriage not ennobled by blood, iv, 265,
property unlawfully taken may be retaken,
n.
when and how, iii, 5, n.
may marry a commoner, i, 401, n.
may be entailed, ii; 398, n.
Peers, great council of, i, 227, 228.
title to determine how, ii, 386, n.
hereditary counsellors of the crown, i, 227.
security, i, 129.
house of, i, 155; iii, 57.
things, ii, 384.
how summoned to court, i, 402, n.
tithes, ii, 24.
pedigrees of, iii, 106.
privileges of, i, 401 ; iii, 359; iv, 253, 273, Personalty in equity, iii, 426, n.
Personating others in courts, etc., iv, 128.
367.
proprietors of stock, iv, 248.
protests of, i, 168.
Persons, artificial, i, 123, 467.
proxies of, i, 168.
natural, i, 123.
trial by, i, 401 ; iv, 260, 348.
tried before whom, for crimes, iv, 341, n.
rights of, i, 122.
Peterspence, iv, 107.
Peineforte et dure, iv, 325.
Petit serjeanty, ii, 73, n.
an example of, in England, iv, 325, n.
tenure of, ii, 83, n.
in the United States, iv, 325, n.
treason, indictment for, iv, 204, n.
Penal statutes, i, 88; iv, 429.
no
longer a capital offence, iv, 16, n.
interpretation of, i, 88, n.
Petition of appeal, iii, 454.
Penalty of a bond, iii. 434.
bankruptcy, ii, 480.
statutory provisions concerning, iii,
right, i, 128; iii, 256; iv, 437.
398, n.
Penance, commutation of, iv, 106, 217, 276. Petitioning, right of, i, 143, n.; iv, 147,
tumultuous, i, 143; iv, 147.
for standing mute, iv, 325.
Petty-bag office, iii, 49.
in ecclesiastical courts, iv, 106, 275.
Pendente lite, administration, ii, 503.
constables, i, 355.
jury, iii, 351.
Penitentiary houses, iv, 371.
larceny, iv, 229.
Pension, ecclesiastical, i, 283; ii, 40.
serjeanty, ii, 81.
from the crown, i, 176.
session, iv, 272.
duty on, i, 326.
treason, iv, 75, 203.
foreign princes, iv, 122.
Pensioners excluded from the house of com Pews, ii, 429.
in a church, ii, 429, n.
mons, i, 176.
Physicians, etc., iii, 122; iv, 197.
People, i, 366.
fees of, iii, 28, n.
Per et cut, writ of entry in, iii, 181.
liable for malpractice, iii, 122, n.; iv, 197, n.
me et per tout seisin, ii, 182.
when liable for ignorance and mistakes,
quod, iii, 124.
iii, 122, n.
writ of entry in, iii, 181.
Piepoudre, court of, iii, 32.
Peremptory challenge, iv, 353, 396.
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Pignus, 11, 159.
Poor livings, trust funds for, i, 286, n.
Pillory, iv, 377.
settlements, i, 362.
abolished, iv, 138, n., 158, n.
Pope, his authority, how demolished, iv, 104,
Piracy, iv, 71.
421, 428, 430.
under United States laws, iv, 71, n., 73, n.
encroachments, iv, 104, 419, 425.
Piscary, common of, ii, 34, 40.
jurisdiction, defending it, iv, 87, 115.
Placemen excluded from the house of com
reconciliation to, iv, 87.
mons, i, 176; iv, 440.
Popery, iv, 55.
Hagiarii, iv, 219.
Popish books, importing or selling, iv, 1 15.
Plague, irregularity during, iv, 161.
priest, iv, 57, 87, 1 15.
Plaint, iii, 273.
recusants, iv, 56, 124.
seminaries, education in, i, 451; iv, 55, 115.
Plaintiff, iii. 25.
Plantations, i, 108.
Popular actions, ii, 437; iii, 161.
destroying of, iv, 246.
Portions, method of raising, ii, app. 7.
Plants, destroying of, iv, 246.
Port-reeve, iv, 413.
stealing of, iv, 233.
Ports and havens, i, 264.
Playing cards for gain, iv, 171, n.
Positive laws, nature of, i, 58, n.
Plea, at law, ii, app. 18; iii, 301; app. 10, 22. proof, iii, 371.
in abatement, ui, 302, n.
Posse comitatus, i, 343.
in bar, iii, 308, n.
neglecting tojoin, iv, 122.
of execution, iv, 396, app. 5.
Possessiofratris, ii, 227.
in equity, iii. 446.
meaning of the doctrine, ii, 228, n.
of guilty, confesses what, iv, 362, n.
Possession, actual right of, iii, 180.
the crown, iii, 40; iv, 2, 424.
apparent right of, iii, 177, 179.
to the indictment, iv, 332, app. 3.
as an element of a good title, iii, 177, n.
jurisdiction in criminal cases, iv, 333, n.
estates in, ii, 163.
Pleading, iii, 293; iv, 427.
naked, ii, 195; iii, 177.
necessary to maintain an action of tres
definition of, iii, 293, n.
pass, iii, 210, n.
must not be redundant nor verbose, iii,
property in, ii, 389.
295statutes concerning the mode of, 111, 293, n.
right of, ii, 196.
the facts necessary to be stated in, iii,
which had to be shown in actions of eject
ment, iii, 204, n.
293.
general issue in criminal cases, iv, 339, n. writ of, iii, 202, 412, app. 12.
mode of stating facts, iii, 293, n.
Possibilities not assignable, ii, 290.
Pleasure of the king, how understood, iv, 131. Possessory action, ii, 198; iii, 167, n., 180.
Possibility upon a possibility, an example of
Plebiscita, i, 80.
a, ii, 170, n.
Pledge, ii, 452.
Post, writ of entry in, iii, 182.
estates in, ii, 157.
disseisin, writ of, iii, 188.
of appearance, iii, 280, app. 7, 13.
battel, iii, app. 4.
fine, ii, 350.
letters, stealing, iv, 239.
prosecution, ii, app. 14, 17; iii, 274,
man in the exchequer, iii, 28.
app. 1, 3. 7. 8. 13office, i, 321, n.
Pledgee's right to sell pledge, ii, 452, n.
action against, for lost matter, i, 323, n.
Plegii de prosequendo, in replevin, iii, 147.
franking in England and in the U. S., i,
retorno habendo, iii, 147.
323. nPlena probatio, iii, 37a
misbehavior of its officers, iv, 234.
Plenarty, iii, 243.
Postea, iii, 386, n., app. it.
Plenum dominium, ii, 312.
under English decisions, iii, 386, n.
Plough-bote, ii, 35.
Posthumous children, i. 130; ii, 169.
Plunes habeas corpus, iii, 135.
right to inherit, ii, 208, n.
writ, iii, 283, app. 15; iv, 319.
Pocket-sheriffs, i, 342.
Pound, iii, 12.
Poisoning, iv, 196.
Poundage, i, 316; iv, 437.
Pound-breach, iii, 146.
punishment for, iv, 196, n.
Pow-dike, cutting, iv, 243.
Police, offences against, iv, 162.
Power of appointment to office in U. S-,
power in the United States, iv, 162, n.
vested in whom, i, 272, n.
Policies of insurance, ii, 458; iv, 441.
court of, iii, 74.
the crown, i, 236, n., 250.
Political liberty, i, 125, 127, n.
parent, i, 452.
Poll, deed, ii, 296.
Poyning's law, i, 102, 103.
challenge to, iii, 361: iv, 352.
Prcecipe, writ of, iii, 274.
Polygamy, i, 436; iv, 163.
in capite, writ of, iii, 274.
under English decirions, iv, 164, n.
common recoveries, ii, 358, app. 17.
under English statutes, iv, 164 n.
fines, ii, 350, app. 14.
Pone, writ of, iii, 34, 37, 195, 280, app. 2, 13.
tenant to, iii, 182.
Poor, i, 359.
Pramunire, iv, 103, 428.
laws, i, 131, 359; iv, 432.
penalties under, iv, 118, n.
in the United States, i, 363, n.
Praetor's edicts, i, 80.
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Preamble to Bill of Rights, i, 214, n.
Pre-audience, iii, 28.
Prebendary, i, 383.
Precedence, i, 226, 272; iii, 105.
of royal family, i, 226.
patent of, iii, 28.
table of, 1, 405.
Precedent conditions, ii, 154.
Precedents as authority, i, 71, n.
Precept of election to parliament, i, 178.
Pre-contract, i, 434.
-emption, i, 287; iv, 116, 424, 439.
Predial tithes, ii, 24.
Pregnancy, plea of, iv, 394.
trial of, i, 456; iv, 395.
Premier serjeaut, iii, 28.
Premises of a deed, ii, 298, app. I, 2, 3.
Preparation for the bar in the U. S., i, 37, n
Prerogative, i, 141, 237, 252; iv, 431, 432.
causes of its increase and decline, iv, 433.
comparative review of, i, 334; iv, 440.
contempts against, iv, 122.
copyrights, ii, 410.
court, ii, 509; iii, 65.
felonies against, iv, 98.
property by, ii, 408.
Prescription, ii, 263.
and custom distinguished, ii, 263, n.
corporations by, i, 473.
in the U. S., ii, 263, n.
how pleaded, ii, 265, n.
necessary elements of, ii, 265, n.
statutes in relation to subject, ii, 31, n.
time of, ii, 31.
Prescriptive right to ways, ii, 265, n.
Presentation to benefices, i, 388; ii, 23.
a church benefice, ii, 280, n.
Presentative advowsons, ii, 22.
Presentment by the grand jury, iv, 301, n.
of copyhold surrenders, ii, 369.
President of the council, i, 230.
United States, duties of, i, 190, n. ; 234, n.
the fallibility of, i, 243, n.
who is, in case of death of president
and vice-president, i, 249, n.
power of, i, 190, n.; 228, n.
the manner of his election and restric
tions upon him, i, 190, n.
Press, liberty of, iv, 151.
Pressing into service, i, 420, n.
of seamen, i, 420.
to death, iv, 328.
Presumption, iii, 37L
as to payment of bond, ii, 341, n.
as to survivorship where persons die about
the same time, ii, 516, n.
of law and fact in evidence, iii, 371, n.
overcome by facts, iii, 371, n.
Presumptive evidence, iii, 371, n.
of felony, iv, 358.
heir, ii, 208.
Pretended titles, selling or buying, iv, 136.
Pretender and his sons, treasons relating to,
iv, 91.
Prevention of crimes, iv, 251.
homicide for, iv, 180.
Price, ii, 446, 454.
Priest, i, 388.
Prima preces, i. 381.

Primary conveyances, ii, 309.
Primer fine, ii, 350.
seisin, ii, 66, 87; iv, 418.
Primogeniture, i, 194; ii, 214; iv, 421.
Prince of Wales, i, 225.
the first, i, 224, n.
of the blood royal, i, 226.
Princess of Wales, violating her, i, 225; iv, 81.
royal, i, 225.
Principal and accessary, iv, 34.
challenge, iii, 363.
in crime, iv, 34, n.
the second degree in crime, iv, 34, n.
Prior, i, 155.
Priority of debts, ii, 511.
Prisage, i, 315.
Prison, breach of, iv, 130, n.
breaking, iv, 130, n., 131, n.
Prisoner allowed to have witnesses, iv, 3S9,n.
examination of, before a magistrate, iv,
296, n.
must have counsel, iv, 356, n.
Prit, iv, 339.
Private acts, i, 86, n.
in U. S., ii, 346, n.
of parliament, i, 86; ii, 344.
carrier, liability of, ii, 453, n.
injuries and public crimes distinguished,
iv, 5, n.
nuisance, iii, 216.
persons, arrest by, iv, 293.
wrongs, iii, 2.
Privateers, i, 259, n.
Privately stealing from the person, iv, 241.
Privies to a fine, ii, 355.
Privilege, i, 272.
bill of, iii, 289.^
from arrests, iii, 289.
of parliament, i, 163.
what is, i, 272, n.
writ of, i, 165.
Privileged communications, iii, 370, n.
places, iv, 129.
villenage, ii, 98.
Privilegia, i, 46.
Privilegium clerical*, iv, 365.
property propter, ii, 394.
Privy council, i, 229, n.
counsellor, killing or attempt to kill, i,
132; iv, 100.
purse, i, 334seal, ii, 347clerk of the, abolished, ii, 347, n.
signet, ii, 347.
forging them, iv, 89.
tithes, i, 387.
verdict, iii, 377; iv, 36°Prize causes, ii, 402, n.; iii, 108.
commission of, iii, 69.
when adjudicated, iii, 108, n.
courts, iii, 70, n.
Prizes, ii, 402, n.
Probable presumption, iii, 371.
Probate of will, ii, 508.
Procedendo, writ of, i, 353; iii, 109. •
Process, civil, iii, 279, app. 13.
criminal, iv, 318.
defects in, iii, 287, n.
may be amended, iii, 287, n.

INDEX.
Process, obstructing its execution, iv, 129.
Prochein amy, i, 464.
Proclamation by the king, i, 270; iv 431.
of a fine, ii, 352, app. 16.
estrays, i, 298.
on attachment in chancery, iii, 444.
exigent, iii, 284, app. 16; iv, 319.
the riot act, iv, 143.
writ of, iii, 284, app. 16.
Proctor, iii, 25.
Procuration-money, iv, 157.
Prodigals, i, 306.
Profaneness, iv, 59.
Profert in curia, iii, app. 22.
Profession, religious, i, 132.
Professor of the laws, his duty, i, 35.
Profits of courts, i, 289.
Progress, royal, iv, 411.
Prohibition, declaration in, iii, 113.
writ of, iii, 112, 114, n.
in the U. S., iii, 113, n.
Promises, iii, 158.
Promissory-note, ii, 467.
Promulgation of laws, i, 45.
Proofs, iii, 367.
in ecclesiastical courts, iii, ico.
Proper feuds, ii, 58.
Property, i, 138; ii, I, 2.
crimes against, iv, 229.
injuries to personal, iii, 144.
injuries to real, iii, 167.
right of, ii, 197; iii, 190.
unlawfully taken, iii, 13, n.
Prophecies, pretended, iv, 149.
Proprietary governments in America, i, 109.
Proprietate probanda, writ de, iii, 148.
Prorogation of parliament,!, 187, n., 189.
Prosecution by the king, i, 268.
expenses of, iv, 362.
malicious, iii, 126.
must be commenced when, iv, 301,
of offenders, iv, 301.
Protection of children, i, 450.
embassadors, i, 253.
writ of, iii, 289.
. Protector, i, 248.
Protest of bills and notes, ii, 469, n.
lords in parliament, i, 168.
Protestant dissenters, iv, 53.
succession, i, 216, 217.
treason against, iv, 91.
Protestation, iii, 311, app. 23.
Province, i, III.
Provincial constitutions, i, 82.
governments in America, i, 109.
Proving will in chancery, iii, 450.
Provisions, papal, i, 60; iv, 107.
selling unwholesome, iv*, 162.
Proviso, trial by, iii, 356.
Provisors, statutes against, iv, 110, etc.
Proxies in the house of lords, i, 168, n.
Puberty, age of, iv, 22.
Public acts, i, 86, n.
of parliament, i, 85.
crimes and private injuries, distinguished,
iv, 5, n.
officers, negligence and oppression of, iv,
141, n.
verdict, iii, 377; iv, 360.
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Public wrongs, iv, 1.
Publication of depositions, iii, 450.
Pueritia, iv, 22.
Puis dat rein continuance, plea, iii, 316.
Puisne barous of the exchequer, iii, 45.
justices, iii, 41.
Pulling down churches, houses, etc., iv, 143.
Pulsation, iii, 120.
Punishment, iv, 7.
capital, iv, 9, 18, 236, *44I.
certainty of, iv, 377.
end of, iv, 11, 252.
for felony, iv, 97, n.
infliction of, iv, 258.
measure of, iv, 12.
power of, iv, 7.
severity of, iv, 16.
Pur auter vie, tenant to, ii, 120.
Purchase, i, 215; ii, 241.
and descent, the difference between, ii,
201, n.
definition of, ii, 201, n.
incidents of title derived by, ii, 201, n.
of writs, iii, 273.
Purchaser, first, ii, 220.
Pure villenage, ii, 90.
Purgatio vulgaris, iv, 342.
Purgation, canonical, iii, 342; iv, 368.
oath of. iii, 100, 447.
Purpesture, iv, 167.
Pursuit of remedies, iii, 270.
Purveyance, i, 287; iv, 116, 424, 439.
Putting in fear, iv, 242.
Quadruplicato, iii, 310.
Qualification for killing game, ii, 417; iv, 175.
of electors to parliament, i, 170.
jurors, iii, 362.
justices of the peace, i, 352.
members of parliament, i, 175.
Qualified fees, ii, :o8, n., 109.
property, ii, 391.
Quantum meruit, iii, 163.
valebat, iii, 163.
Quarantine, ii, 135; iv, 162, n.
irregularity in, iv. 161.
Quare clausum /regit, iii, 281.
ejecit infra terminum, writ of, iii, 207.
impedit, iii, 246.
the writ of, iii, 251, n.
incumbravit, iii, 248.
non admisit, writ of, iii, 250.
Quarrelling in church or churchyard, iv, 146.
Quarter of a year, ii, 141, n.
-sessions, court of, iv, 271.
Quartering of soldiers, i, 414, 415.
traitors, iv, 92, 376.
Quarto die post, iii, 278.
Quashing, iii, 303; iv, 320.
ys, i. 264.
estate, ii, 264.
Queen, i, 219.
Anne's bounty, i, 285.
compassing, or imagining her death, i, 223;
iv, 76.
consort, i, 219.
dowager, i, 224.
gold, i, 221.
her attorney and solicitor, i, 219; iii, 28.
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Queen, her revenue, i, 221, 222.
regnant, i, 219.
her husband, i, 222.
violating her, i, 224; iv, 81.
guestion, or torture, iv, 325.
ui tarn actions, iii, 162; iv, 30S.
Quia dominus retnisil curiam, writ of right,
iii, 195Quia emptores, statute of, ii, 42, 91 ; iv, 426.
in America, ii, 78, n.
Quia timet, bills of, iii, 426, n.
Quick with child, i, 130, n.; iv, 395.
guiet enjoyment, covenant for, ii, app. 10.
uinto exactus, iii, 283, app. 16; iv, 319.
Quit-claim, ii, app. 15.
-rents, ii, 42, n.
Quo minus, writ of, iii, 45, 286, app. 19.
warranto, iii, 262, n.
information in nature of, i, 485; iii, 263;
iv, 312, 441.
under American decisions, iv, 312, n.
English statutes and decisions, iii,
264, n.
writ of, will lie when, iii, 262, n.
Quod ei deforcial, writ of, iii, 193.
permittat, writ of, iii, 240.
prostemere, writ of, iii, 221.
Quorum clause, in commissions, i, 351.

Recaption, writ of, iii, 151.
Receiving stolen goods, iv, 132.
Recitals in a deed, ii, 298, app. 4.
Reclaimed animals, ii, 391.
Recognizance, ii, 341.
before justices of the peace, iv, 256, n.
when entered into, iv, 253, n.
for the peace, or good behavior, iv, 252.
in nature of statute staple, ii, 160, 342; iv,
43iis not a record, iv, 253, n.
of a fine, ii, app. 15, 16.
should have a defeasance, ii, 327, n.
to compel a witness to attend court, iv,
296, n.
a person to prosecute a case, iv, 296, n.
under English decisions, ii, 342, n.
when record, iv, 253, n.
Recompense in value, ii, 359.
Reconciliation to the pope, etc., iv, 87.
Record, i, 69; iii, 24; iv, 426.
as evidence, iii, 331, n.
assurance by, ii, 344.
court of, iii, 24.
debt of, ii, 465.
destroying or concealing, punishment for,
iv, 128, n.
embezzling of, iv, 128.
how amended, iii, 408, n.
of a court, iii, 24, n.
Racing in England, iv, 173, n.
actions, ii, app. 18; iii, 317, app. 3, 9, 21.
Rack, iv, 325.
forcible entry or detainer, iv, 148.
-rent, ii, 43.
riot, iv, 147.
Rank, modus, ii, 30.
punishment for falsifying, iv, 128, n.
of classes in England, i, 407, n.
trial by, iii, 330.
Ransom, iv, 380.
vacating of, iv, 128.
Rape, appeal of, iv, 314.
in counties, i, 117.
Recordarifacias loquelam, iii, 34, 37, 195.
of women, iv, 210.
Recovery and fine under present English
proof of the crime, iv, 214, n.
law, ii, 364, n.
punishment for, iv, 212, n.
common, ii, 116, 271, 357, app. 17.
what constitutes the crime of, iv, 210, n.
in value, ii, 359, app. 19.
reversal of, when suffered of copyhold, ii,
Rapina, iv, 241.
368; iii, 166*.
Rasure in a deed, ii, 308.
roll, ii, 358, app. 17.
Rationabili, writ of right, de, iii, 194.
Rationabilis dos, ii, 134.
Recreant, iii, 340; iv, 348.
Rationabilis parte bonorum, writ de, ii, 492, Rector of a church, i, 384.
J
5i6.
Rectorial tithes, i, 388.
Ravishment of children, iii, 141.
Recusants, popish, iv, 55, 124.
Recusatio Judicis, iii, 161.
ward, iii, 141.
Reddendum of a deed, ii, 299, app. 1, 3.
wife, iii, 139.
Re-disseisin, writ of, iii, 188.
Reading of deeds, ii, 304.
on claim of clergy, iv, 367, 441.
Redress of injuries, iii, 2.
Real actions, iii, 117.
Reference to masters in chancery, iii, 453.
and mixed actions, how modified, iii, 118, Reformation of religion, iv, 430.
197, n.
Refusal of a clerk, i. 389.
assets, ii, 244, 302.
to plead to a criminal charge, iv, 329, n.
Regalia majora el minora, i, 241.
chattels, ii, 386.
.compositions, ii, 28, n.
Regard, court of, iii, 71.
composition for tithes, ii, 28.
Regardant, villeins, ii, 93.
estate, ii, 16, n.
Regent, i, 248.
things, ii, 16.
queen, i, 219.
Register in England, iii, 55, n.
Realty in equity, iii, 426, n.
of deeds, ii, 343.
Reason of the law, i, 70.
marriages, iv, 163.
Reasonable part, ii. 492, 516; iv, 408, 424.
seamen, i, 419*.
Reassurance, ii, 460.
Registrum omnium brevium, iii, 183.
Rebellion, commission of, iii, 444.
Rebutter, iii, 310.
Regnant, queen, i, 219.
Recall of subjects from abroad, i, 266; iv, 122. Regrating, iv, 158.
Recaption, iii, 4; iv, 363.
abolished, iv, 158, n.
1918
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Regulation of commerce in U. S., by whom, Reprisal, i, 259, n.
i. 273, n.
of goods, iii, 4.
Rehearing, iii, 453.
on foreigners, i, 258.
Rejoinder, iii, 310.
Republication of will, ii, 379, 502, n.
in error, iii, app. 25.
Repugnant conditions, ii, 156.
Relation back in bankruptcy, ii, 486.
Reputation, i, 134.
forfeiture, iv, 381, 386, 387.
injuries to, iii, 123.
judgments, iii, 420, 421.
Requests, court of, i, 231; iii, 51.
how computed, ii, 207, n.
for small debts, iii, 81.
private, i, 422.
Rere-fiefs, ii, 57.
public, i, 146.
Rescripts of the emperor, i, 59.
Relative right9 and duties, i, 123, 146.
Rescous, writ of, iii, 146.
Relator, in informations, iii, 264, 427; iv, Rescue, iii, 12, 170; iv, 125, 131.
308.
of a prisoner is a criminal offence, iv, 129, n.
Release, actual possession necessary for, ii, Residence, i, 390, 392.
Residuum of Intestates' effects, ii, 514. •
324.
Resignation, i, 382, 393.
of lands, ii, 324, app. 3.
privity not necessary, when, ii, 325, n.
from a benefice for money is void, iv, 63, n.
Resistance, i, 251; iv, 436, 440.
Reliction, ii, 262, n. ■
Resisting an officer, punishment for, iv,
Relief, ii, 56, 65, n., 87; iv, 418, 420, 421.
129, n.
Religion, offences against, iv, 43.
Respite of jury, iii, 354, app. 10.
Religious impostures, iv, 62.
Respondeat ouster, iii, 303, 397; iv, 338.
Rem, information in, iii, 262.
Remainder always preferred to executory Respondentia, ii, 458.
bond, nature of, ii, 458, n.
devise, ii, 175, n.
Responsa prudentum, i, 80.
equitable contingent, ii, 172, n.
Responsibility of ministers, i, 235, n.
in chal'els personal, ii, 398.
Restitution in blood, etc., iv, 402.
of la ml.-,, ii, 164.
of conjugal rights, iii, 94.
to children en ventre sa mere, ii, 170, n.
stolen goods, iv, 362.
posthumous children, ii, 169, n.
temporalities, i, 380; iv, 421.
wnt of formedon in, iii, 192.
writ of, iv, 188, 363.
Remedial part of laws, i, 55.
Restoration, A. D. 1660, i, 210; iv, 438.
statute, l, 86.
Remedies for injuries in criminal and civil of stolen property to the owner, iv, 362, n.,
363. n.
courts contemporaneously, iv, 6, n.
Restraining statute, 1, 87.
Remise, ii, app. 15.
of leases, ii, 320.
Remitter, iii, 19, 190.
Resulting use. ii. 330, n., 335, 336.
Removal of corporate officers, i, 484, n.
Retainer in the United States, iii, 18, n.
of poor, i, 364.
of debts, ii, 511; iii, 18. _
Rent, ii, 41, 42, 57, 299.
servants by another, iii, 142.
charge, ii, 42.
Retaliation, iv, 12.
in the TJ. S., ii, 41, n.
Retorno habendo, p/egii de, iii, 147.
remedy for, iii, 6, 206, 231; iv, 441.
writ de, iii, 150, 413.
seek, ii, 42.
Retraxit, iii, 296, n , 396.
iu U. S., ii, 42, n.
Return, false or double, i, 181.
service, ii, 41.
action for, iii, III, 372.
in U. S., ii, 42, n.
irreplevisable, writ of, iii, 150.
subtraction of, iii, 230.
of writs, iii, 273.
Repetitum namium, iii, 149.
form of, ii, app. 14, 17, 19; iii, app. 3, 5, 7,
Repleader, iii, 395.
12, 13, 14, 15. 16, 17, 18, 19, 21, 25,
when it will be granted, iii, 395, n.
27- .
Replevin, iii, 13, 170.
-day of writs, iii, 273.
action of, iii, 146.
of the term, iii, 277.
bond, iii, 148.
in actions of distress under English stat Revealed law, i, 42.
Revenue acts, construction of, i, 324, n.
utes, iii, 150, n.
causes, cognizance of, iii, 428.
Replicalio, iii, 310.
of the crown, i, 332, n.
Replication at law, iii, 309, app. 4, 23.
trial of, iv, 281.
in criminal cases, iv, 339, app. 5.
extraordinary, i, 307.
equity, iii, 448.
ordinary, i, 281.
under English decisions, iii, 310, n.
Reports by the master in chancery, iii, 453. Reversal of attainder, iv, 392.
of adjudged cases, i, 71.
judgment, iii, 411*, app. 26; iv, 390.
Representation in descents, ii, 217,
outlawry, iii, 284; iv, 320, 392.
of the crown, i, 194, 201.
Reversion, ii, 175.
people, the act for, i, 172, n.
its incidents, ii, 176.
distribution, ii, 517.
assignee, entitled to what remedies, iii,
parliament, i, 158.
IS*
Reprieve, iv, 394.
Revertendi animus, 11, 392.
19 19
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Reverter, bill of, iii, 454.
Royal marriages of, i, 226; iv, 117.
Review, commission of, iii, 67.
fish, i, 223, 290.
Reviling church ordinances, iv, 50.
mines, i, 295.
Revival of persons hanged, iv, 406.
Rule of court, iii, 304, app. 9.
Reviver, writ of, iii, 421, n.
Ruota Romana, i, 15, n.
Revivor, bill of, iii, 448.
Rural dean, i, 383.
Revocation of devises, ii, 376.
deanery, i, 112.
wills, ii, 376, n.
under 1 Vict., c. 26, ii, 502, n.
Sabbath-breaking, iv, 63, n., 64.
uses, ii, 335, 339, app. 1 1.
Saccularii , iv, 241.
Revolution, A. D. 16S8, i, an; iv, 440.
Sacrament, reviling of, iv, 50.
Rewards for apprehending offenders, iv, 294, Sacramentum decisionis, iii, 342.
295.
Safe-conducts, i, 259.
discovering accomplices, iv, 331.
violation of, iv, 68.
Rider to a bill, i, 183.
Saint Martin le grand, court of, iii, 8a
Ridings, i, 117.
,
Saladine tenth, i, 309.
Right and wrong discussed, i, 41, n.
Sale, ii, 9, 446, n.
close, writ of. ii, 99; iii, 195.
definition of, ii, 447, n.
de rationabili parte, writ of, iii, 194.
of distress, iii, 14.
mere writ of, iii, 193.
personal property, ii, 44°, 44Tof advowson, writ of, iii, 243, 250.
under statute of frauds, ii, 447, 448, n.
dower, writ of, iii, 183.
what constitutes, ii, 447.
entry not devisable, ii, 379, n.
Salt-duty, i, 321.
possession, ii, 196
Salvage, i, 294; ii, 458, 460.
property, ii, 197.
Sanction of laws, i, 56.
ward, writ of, iii, 141.
Sanctuary, iv, 332, 365, 436.
way, consists of what, ii, 35, n.
Sark, island of, i, 106.
patent, writ of, iii, 195, app. 1.
Satisfaction, entry of, on record, iii, 421.
petition of, i, 128; iii, 256; iv, 437.
Saxon laws, i, 64; iv, 410, 412.
quia dominus rimisit curiam, writ of, Scale of crimes and punishments, iv, 18.
iii, 195, app. 2, 3.
Scandal or impertinence in bills in equity,
writ of secundum consuetudinem manerii,
iii, 443.
i", 195Scandalum magnatum, i, 402; iii, 128.
sur disclaimer, writ of, iii, 233.
Schire-men, i, 398.
to property, origin of, ii, 8, n.
Schism, iv, 52.
Rights, i, 122.
Schoolmaster, i, 453; iv, 54.
bill of, i, 128; iv, 440.
Sciences auxiliary to the study of the law, i,
of persons, i, 122.
33things, ii, 1.
Scire facias against bail, 111, 416.
Riot, iv, 125, 142, 146.
in detinue, iii, 413.
act, iy, 142, 143, 441.
to hear errors, iii, app. 25.
constituent elements of, iv, 146, n.
remove a usurper's clerk, iii, 248.
under American decisions, iv, 147, n.
repeal letters-patent, iii, 261.
revive a judgment, iii, 421.
Rioters, punishment of, iv, 143, n.
feci, iii, app. 25.
Riotous assemblies, felonious, iv, 142.
Rivers, annoyances in, iv, 167.
Scold, common, iv, 168.
banks of, destroying, iv, 243, 245.
Scotch laws and law making power, i, 95, n.
sluices on, destroying, iv, 144.
representation in the English parliament,
thefts on navigable, iv, 238.
i, 97. n.
union with England, i, 96, n.
Road law, as to driving on whip-hand, i,
sheriff, i, 339, n.
74, n.
Scotland, i, 95; iv. 292. 305, 427.
Roads and ways, ii, 35, n.
Scots or assessments, iii, 74.
Robbery, iv, 241.
peers, their election, i. 168; iv, 117.
under American decisions, iv, 242, 243, n.
Scripture, scoffing at, iv, 59.
English decisions, iv, 242, n.
Scutage, i, 310; ii, 74. .
what constitutes, iv, 243, n.
Roberds-men, iv, 245.
Se defendendo, homicide, i, 130; iv, 183
Sea-banks, destroying, iv, 243, 245.
Roguery, incorrigible, iv, 169.
Seal, antiquity of, ii, 305.
Rogues, iv, 169.
Roman Catholics, restrictions removed from, counterfeiting the king's, iv, 83, 89.
great, ii, 346, 347; iii, 47.
iv, 58, n.
of a corporation, i, 475.
Romney-marsh, laws of, iii, 73.
deed, breaking or defacing, ii, 309, n.
Rooks, ii, 393, n.
on deeds, in the United States, ii, 306, n.
Roots, destroying of, iv, 246.
privy, ii, 347.
stealing of, iv, 233.
Rope-dancers, iv, 167.
Sealing of deeds, ii, 305, app. 3, 12, 13.
Routs, iv, 146.
Sea-marks, i, 264.
Royal assent, i, 154, 184.
destroying, i, 294.
family, i, 219, 225.
Seamen, i, 420.
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Seamen, wages of, iii, 107.
Session of parliament, i, 186, 187.
wills or powers of, counterfeiting, iv, 248.
quarter, iv, 271, 274.
Second deliverance, writ of, iii, 150.
Set-off, iii, 304; iv, 442.
surcharge, writ of, iii, 239.
under English decisions, iii, 305, n.
Secondary conveyances, ii, 324.
where allowed, iii, 305, n.
Settlement, act of, i, 128, 217; iv, 440.
use, ii, 335.
Secretaries of state, i, 338.
of the poor, i, 362.
Several fishery, ii, 39.
Sec/a, iii, 295, 344.
Severalty, estates in, ii, 179.
ad molendinum, etc., writ de, iii, 235.
Severance ofjointure, ii, 185.
Secunda sitperoneratione, writ de, iii, 239.
Securities for money, their true construction, Severity of punishment, iv, 16.
iii. 439Sewers, commissioners of, iii, 73.
Security, ii, 467.
Sextons, i, 395.
Sheep, etc., stealing, or killing with intent
for good behavior, iv, 251, 256.
peace, iv, 251, 254.
to steal, iv, 238.
of person, i, 129.
Shelley's case, rule in, ii, 172, n.
Seduction of a wife, action for, by husband, Shepway, court of, iii, 79.
iii, 142, n.
Sheriff, i, 117, 339; iv, 292, 413, 427.
women-children, iv, 209, 212.
court of, in London, iii, 80.
Seisin, ii, 209, 311, n.
how appointed in England, i, 341, n.
for an instant, ii, 131.
in England as officers, i, 342-344.
livery of, ii, 311, app. 1.
the U. S., i, 343. 346, n.
made by attorney, ii, 315, n.
origin of appointment, i, 341, n.
under the common law, ii, 209, n.
tourn of, iv, 273, 411, 424.
writ of, ii, 339, app. 19; iii, 412.
Shifting use, ii, 335.
of heriots, etc., iii, 15.
Shipmoney, iv, 427.
Seledijudices, iii, 366.
Ship-owners, act limiting liability of, ii,
Self-defence, iii, 3.
453, n.
homicide in, i, 130; iv, 183.
Ships in distress, plundering them, 1, 294;
-murder, iv, 189.
iv, 235, 238.
maliciously destroying, i, 294; iv, 244.
Selling unwholesome food, iv, 162, n.
Semi-plena probatio, iii, 370.
Shire, i, 117.
Senatus consulta, i, 80, 86.
Shooting at another, iv, 207.
Shop-books, iii, 368, 369.
decreta, i, 86.
Septennial elections, i, 189; iv, 440.
Shroud, stealing of, ii, 429: iv, 235*.
Shrubs, destroying of, iv, 246.
Sequestration in chancery, iii, 444.
stealing of, iv, 233.
of a benefice, iii, 418.
Sergeant, ancient, iii, 28.
Sifecerit te securum, iii, 274, app. 7.
at arms in chancery, iii, 444.
Signature of deeds, ii, 306, n.
to wills formerly, ii, 376, n.
law, i, 24; iii, 27.
under statute 15 Vict., ii, 377, n.
premier, iii, 28.
Signet, clerk of, abolished, ii, 347, n.
Sergeanty, grand, ii, 73.
privy, ii, 347.
petit, ii, 81.
Significavit, writ of, iii, 102.
Servants, i, 423.
Signing of deeds, ii, 305, app. 3, la, 13,
battery of, iii, 142.
bound to their masters, how far, i, 428, n. Sign-manual, ii, 347.
forging it, iv, 89.
duty of, to their masters, i, 428, n.
embezzling their master's goods, iv, 230, Similitude of handwriting, iv, 358.
Simony, i, 388, 393; ii, 278; iv, 62.
231hiring term of, in the United States, 1, Simple contract, debt by, ii, 465.
larceny, iv, 229.
425, nfiring houses by negligence, i, 431; iv, 222. Sine-cure, i, 386.
Single-bond, ii, 340.
larceny by, iv, 230.
combat, iv, 346.
liability of, for their acts, i, 428, n.
voucher, ii, app. 17.
master when answerable for, i, 429, 430,
Sinking-fund, i, 332.
43i; "i. 154.
in England, 1809, i, 330, n.
may justify battery, when, i, 429, n.
may maintain an action for wages, when, Si non omnes, iii, 59.
Six clerks in chancery, iii, 443.
i, 428, n.
Six penny deduction from pensions, etc., i,
retainer of, i, 425.
rights and liabilities of, i, 429, n.
327Slander, iii, 123.
tax on, i, 325.
actionable words of, iii, 124, n.
wages, i, 428, n.
evidence admissible in justification for, iii,
Service, feodal, ii, 54.
125, 126, n.
heriot, ii, 422.
of the peerage, iii, 124, n.
in summary proceedings, iv, 283, n.
what may be shown in mitigation of dam
Session, great, of Wales, iii, 77.
ages, iii, 126, n.
of gaol-delivery, iv, app. 3.
oyer and terminer, iv, app. 1.
Slavery, i, 418, 423192 1
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Slavery, decisions in U. S., i, 424, 425, n.
Spiritual court, iii. 6r.
discussion of, by Kent and Sharswood, i, Spiritualities, guardian of, i, 380.
425. nSpoliation, iii, 90.
in England by the name of pure villenage, Sponsio judiciaiis, iii, 452.
i, 425, n.
Spreading false news, iv, 149, n.
the lawfulness of, by Marshall, C. J., i, Springing uses, ii, 334.
425. n.
Squibs, iv, 168.
Slaves, i, 127.
Stabbing, iv, 193.
in England, i, 127, n.
Stage plays, iv, 167.
Sledge, lv, 92, 376.
Stake driven through the body, iv, 190.
Sluices on rivers, destroying, iv, 144.
Stamp-duties, i, 324.
Small debts, courts for, iii, Bl; iv, 441.
Stamping of deeds, ii, 297, app. 3, 12, 13.
tithes, i, 387.
Stamps, forging of, iv, 248.
Smoke-farthings, i, 325.
Standard of coin, i, 278.
Smuggling, i, 317; iv, 154.
weights and measures, i, 274, 275; iv,
Socage, ii, 79; iv, 419.
derivation of the word, ii, 8l, n.
Stannary courts, iii, 79.
free and common, ii, 79.
Staple commodities, i, 315.
guardian in, i, 461.
Starchamber, court of, i, 231; iii, 445; iv, 266,
villein, ii, 98.
310, 429, 433, 437.
Society, its nature, i, 47.
derivation of the name, iv, 266, n.
the basis of, i, 48, n.
Stare decisis, i, 70, n.
Sodomy, iv, 215.
Starrs, ii, 342; iv, 266.
Sodor and Man, bishopric of, i, 106, m.
State courts, iii, 59, n.
Sokemans, ii, 100.
may be sued, when, i, 243, n.
Soldiers, i, 408.
how affected by statutes, i, 262, n.
wandering, iv, 164.
of the Union, nature of their government,
Sole corporations, i, 469.
i. 49.
Solicitor, iii, 26.
Stated damages, iii, 435.
general, iii, 27.
Statham, i, 72.
Somersett's case, i, 425, n.
Slatis-daiio, iii, 291.
Son assult demesne, iii, 120, 306.
Statute, i, 85.
Sophia, princess, heirs of her body, i, 217.
construction of, i, 60, n.
Sorcery, iv, 60.
de donis, ii, 1 16, n.
Sovereignty, i, 49.
guardian by, i, 462.
of the king, i, 241.
merchant, ii, 160 n.; iv, 426.
Soul-scot, ii, 425.
of a corporation, i, 475.
South-Sea Company, misbehavior of its offi
not repealed by non-user, i, 12, n.
cers, iv, 234.
of disqualification to sit in parliament, i,
company fund, i, 330.
176, n.
Speaker of each house of parliament, i, 181.
frauds, ii, 297, n.
Speaking with prosecutor, iv, 363.
decisions under, iii, 159, n.
Special administration, ii, 506.
evaded by equity decisions, ii, 297, n.
Special bail, iii, 287, app. 19.
regarding contract for sale of goods, ii,
in England, iii, 291, n.
447. 448, n.
bailiff, i, 345.
limitations, 3 & 4 W. IV., ii, 198, 267, n.;
bastardy, i, 454.
iii, 307, n.
case, iii, 378.
acts or admissions which will revive a
demurrer, iii, 315.
claim under, iii, 306, n.
imparlance, iii, 301.
begins to take effect, when, iii, 306, n.
jury, iii, 357.
Lord Tenterden's act, iii, 307, n.
legislation, when valid, i, 86, n.
to what cases it extends, iii, 306, n.
what is a good commencement of an
matter in evidence, iii, 306.
occupant, ii, 259.
action to take the case out of, iii,
plea, iii, 305.
3d6.
parol agreements, decisions under, iii,
property, ii, 391.
session, iv, 272.
159. «•
statute, i, 86.
uses, ii, 333, n.
tail, ii, 113.
publication of, i, 185, n.
repeal of a prior by a subsequent one, i,
verdict, iii, 377; iv, 361.
warrant, iv, 291.
90. n.
rolls, i, 182.
Specialty, debt by, ii, 465; iii, 155.
creditor's rights in decedent's estates, ii,
staple, ii, 160 n.: iv, 428.
512, n.
recognizance in nature of, ii, 160, 342;
Specific legacies, ii, 512, 513, n.
iv, 43 1performance of agreements, iii, 426, n.
Staundforde, i, 72.
relief in equity, iii, 438.
Stealing an heiress, iv, 208.
Spiriting away men and children, iv, 219.
Sterling, i, 278.
Spiritual corporations, i, 470.
Steward, i, 427.
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Steward, lord high, iii, 38.
Summary convictions, proof required for,
his court, iv, 261.
iv, 281, n.
in parliament, iv, 260, 263.
which do not violate the constitution, iv,
of the university, his court, iv, 277.
281, n.
judgments under English and American
of the household, iii, 38.
his court, iii, 76; iv, 276.
decisions, iv, 282, n.
proceedings, summons in, iv, 283, n.
Stint, common without, ii, 34; iii, 239.
under English decisions, iv, 283, n.
Stipulatio, iii, 291.
with respect to corporations, iv, 283, n.
Stipulation in the admiralty court, iii, 108.
witnesses in, iv, 2S3, n.
Stirpes, distribution per, ii, 517.
relief upon motion, iii, 406, n.
succession in, ii, 217.
Stockdale v. Hansard, case of, i, 163, n.
Summoners, ii, app. 4, 17; iii, 279, app. 3, 13.
Stocks for punishment, iv, 377.
Summons, iii, 279, app. 5.
of descent, male and female, ii, 234.
before conviction, iv, 282.
Stolen goods, receiving, etc., iv, 132, 238.
in summary proceedings, iv, 283, n.
right of owner to, ii, 449, 450.
to parliament, i, 149, 150.
marriages, iv, 209.
Sumptuary laws, iv, 170. .
Stoppage, iii, 305.
Sunday laws and decisions thereunder, iv,
in transit, ii, 448, 449, n.
63, n.
Stores, embezzling the king's, iv, IOI.
no juridical day, 111, 278, 290.
Strangers to a fine, ii, 356.
Supersedeas, iii, 407, n.
Strict construction, doctrine of, i, 88, n.
! writ of, i, 353.
Striking in the king's palace or courts of jus Superseding commissions of bankrupt, ii,
tice, iv, 125, 276.
488.
Study of the law, its discouragements, i, 31. Superstitious uses, information of, iii, 428,
Supplemental bill in equity, iii, 448.
uses, i, 6.
restrained in London, i, 24.
Suppletory oath, iii, 370.
■why neglected in the universities, i, 16. Supplicavit, iv, 253.
Supplies, i, 308.
Stultifying one's self, ii, 291.
Supremacy, iv, 430.
Subjection, civil, iv, 28.
oath of, i, 368.
Subinfeudation, ii, 91.
refusing it, iv, 115.
Subornation, of perjury, iv, 137.
Supreme magistrates, i, 146.
Subpoena ad testificandum, iii, 369.
power, i, 49, 146.
duces tecum, iii, 382.
in a state, i, 49, n.
in equity, iii, 445.
Surcharge of common, iii, 237, 238, n.
its original, iii, 52.
writ of, devised by John De Waltham, ii, Sureties of the peace, iv. 251, 255, n.
Surplus of intestate's effects, ii, 514.
329. nSur-rebutter, iii, 310.
Subscription of witnesses, iii, 378.
-rejoinder, iii, 310.
unlawful, iv, 117.
Surrender by copyhold tenants, ii, 365,
Subsequent conditions, ii, 154.
369.
evidence, iii, 404, 454, 455.
married women, II. 366, n.
Subsidies, ecclesiastical, i, 311.
deed of, ii, 326.
lay, i, 308, 310; iv, 423.
must be delivered to the lord, ii, 370, n.
on exports and imports, i, 315.
may be of what, ii, 368, n.
to laity and clergy, i, 312, n.
of bankrupt, ii, 481,
Subtraction of conjugal rights, iii, 94.
copyholds, ii, 365, 368.
legacies, iii, 98.
under English decisions, ii, 326, n.
rents and services, iii, 230.
Surveyor of highways, i, 357.
tithes, iii, 88, 102.
Survivorship, ii, 183, app. 7.
Succession, al-intestato, ii, 516.
to goods and chattels, ii, 430.
of things personal, ii, 399.
presumption as to, when persons die about
the crown, i, 197; iv, 440.
the same time, ii, 516, n.
Suffrage, who entitled to, i, 171.
Suspension of habeas corpus act, i, 136.
Suffrance, estate at, ii, 150.
Sus per coll, iv, 403.
Suggestion for prohibition, iii, 113.
Swans, stealing of, ii, 394; iv, 236.
prosecution by, iv, 309.
Swearing, profane, iv, 59.
Suicide, iv, 189.
the peace, iv, 255.
goods forfeited to the king, ii, 409, n.
when indictable, iv, 60, n.
the burial of, iv, 190, n.
under English and American decisions, iv, witnesses, the manner of, iii, 370, n.
Sweinmote, court of, iii, 72.
189, n.
Sycophants, iv, 236*.
what shall be forfeited by, iv, 190, n.
Syngrapha, ii, 296.
Suit and service, ii, 54.
Synods, i, 279.
at law, iii, 116.
in equity, iii, 442.
or witnesses, ii, app. 17; iii, 295.
Tacking, must be in good faith, ii, 160, n.
Summary convictions, iv, 280, n.
Tail after possibility of issue extinct, ii, 124.
female, ii, 114.
appeals from, iv, 282, n.
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Tail, general, ii, 113, app. 6.
Term, presumed to be surrendered in eject
male, ii, 114.
ment, iii, 204, n.
special, ii, 113.
Terminum qui praeterit, writ of entry ad,
tenant in, ii, 113.
iii, 176, 183.
Tailor, common action against, iii, 165.
Termor, ii, 142.
Taking, felonious, iv, 230, 232.
Terre-tenant, ii, 91, 328.
unlawful, iii, 145.
Territories, government of, i, 120, n.
Tale, or count, iii, 293.
Test act, iv, 59, 439.
Tales de cercumstantibus, iii, app. 14; iv, 354. Testament, ii, 11, 12, 373, 489, 4991^,424,
writ of, iii, 364.
43°Talionis lex, iv, 12.
Testamentary capacity, ii, 497, n.
Talliage, i, 311; iv, 419, 426.
causes, iii, 95.
Tame animals of a wild nature, ii, 393, 394,
in courts ecclesiastical, of equity, and of
n.
common law, iii, 95, n.
Tariff, i, 313.
guardian, i, 462, n., 463; ii, 88.
Taxation by the house of commons, i, 168.
jurisdiction in equity, iii, 437.
Taxes, i, 140, 308* iv, 426, 439.
in spiritual courts, iii, 97; iv, 421.
are not contract debts, iii, 160, n.
Testamento annexo, administration cum, ii,
have the effect of a judgment, ii, 465, n.
5°4their annual amount, i, 327, 333.
Testator's bequest to his debtor, ii, 512, n.
under the constitution of the United States,
parol declarations to explain his will, ii,
i, 308, n.
5>5. nTechnical words in indictments, iv, 306.
Testatum capias, iii, 283, app. 14.
Temporal lords in parliament, i, 157, n.
Teste of writs, i, 179; iii, 283, app. 14.
Temporalities of bishops, their custody, i, Testes, proof of will per, ii, 508.
282; iv, 421.
trial per, iii, 336.
restitution, i, 380; iv, 421.
Testimony, de bene esse, iii, 383, n.
in perpetuam ret memonam, iii, 383, n.
Tenancy in common in the United States, ii,
192, n.
Theft, iv, 229.
for years, how terminated, ii, 144, n.
its punishment, iv, 236*, 420.
from year to year, ii, 147, n.
is an offence against natural rights, iv, 9, n,
notice to terminate, ii, 148, n.
to sdtisfy dire necessity, iv, 31, n.
Tenant, ii, 59.
-bote, iv, 133, 363.
by entireties, ii, 182, n.
Thelusson's Case, ii, 174, n.
sufferance, ii, 150, n.
Theodosian code, i, 81.
duties of, to landlord, ii, 144, n.
Things personal, ii, 384.
to premises, ii, 143, n.
real, H, 16.
in common as parties to actions, ii, 194, n.
right of, ii, I.
tail after possibility of issue is extinct, ii, Threatening letters, iv, 137, 144.
125, n.
Threats, iii, 120.
•of accusation to extort money, iv, 137.
right of, to timber, ii, 281, n.
to the precipe, ii, 359, 362.
Timber, ii, 287.
Tender, iii, 304, n.
trees, stealing, iv, 233.
in what cases it may be made with effect,
destroying, iv, 246.
iii, 304, n.
Tippling, iv, 64.
of amends, iii, 16.
Tithes, 1, 285, n., 386, 388; 11 24.
issue, iii, 313.
abolished by statute, ii, 32, n.
money; i, 277; iii, 303.
cognizable in equity, iii, 437.
oaths, 1, 368; iv, 124.
divisions of, ii, 26, n.
plea of, iii, 303.
of forest land, iii, 48.
the effect of, and the advantages acquired
original distribution of, i, 384.
by, iii, 304, n.
statutes concerning, iii, 89, n.
what is a good, iii, 304, n.
subtraction of, iii, 88, 102.
Tenement, ii, 16, 17, n., 59.
whether they may be taken as rent, ii,
entailable, ii, 113.
25.
Tenemental lands, ii, 90.
Tithing, i, 115, 35°Tenendum of a deed, ii, 298, app. 1.
Tithingman, i, 115, 356.
Title derived from the State in the U. S., ii,
Tenths, ecclesiastical, i, 284; iv, 107.
temporal, i, 309.
51, n.
Tenure, disturbance of, iii, 242.
distinction between predial and mixed, ii,
Tenures, ancient, ii, 59.
24, n.
elements of good, iii, 167, n.
modern, ii, 78.
Term in law, essoign-day of, iii, 278.
of acts of parliament, i, 183.
first day of, ii, 277.
nobility does not exist in U. S., i, 272, n.
original of, iii, 275.
rank, i, 406, n.
source of, in New York, ii, 346, n.
returns of, iii, 277.
of court in England anciently, iii, 277, n.
to chattels, ii, 16, n.
at present, iii, 277, n.
lands, ii, 195.
years, ii, 143, app. 3, 6; iv, 43°.
perfected by occupancy, ii, 9, n.
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Title to lands, pretended, buying or selling, Trespass, quare clausum /regit, iii, 209, n.
vi et armis, action of, iii, 120, 121, 123,
iv, 136.
209 n.
the crown, i, 190.
Trespassers, ab initio, iii, 15.
things personal, ii, 400.
Trial, iii, 330; iv, 342, 411.
Toleration, iv, 52, 53, 440.
before the House of Lords, iv, 259, n.
To//, writ of, iii, 34, 195, app. 1.
Tongue, cutting out or disabling, iv, 206, 207. by battle, last instance of, iv, 349, n.
jury, scope of, iii, 350, n.
Tonnage, i, 316; iv, 437.
under English statutes, iii, 351, n.
Tonsura c/erica/is, iv, 367.
sheriff in England, iii, 356, n.
Tor/s, actions on, iii, 117.
party put upon, by verdict in an action, iv,
Torture, i, 133; iv, 325.
302, n.
Tourn of the sheriff, iv, 273, 411, 424.
what is a, iii, 330, n.
Tout /emps pris/, iii, 303.
new, iii, 387; iv,36i, 438.
Town, i, 115.
Trade, its progress in England, iv, 419, 424, Triennial elections, i, 189; iv, 440.
parliaments, i, 1^3.
428, 431, 433, 439.
Trinity, denial of, iv, 49.
marks, ii, 405, n.
offeuces against, iv, 154.
Trinoda necessitas, i, 263, 357; ii, 102.
Triors, lords, iv, 262, 263.
offensive, iv, 167.
unlawful exercise of, i, 427; iv, 159.
of jurors, iii, 363.
Trip/ica/io, iii, 310.
Tradesmen, i, 407.
Trithing,
i, 117.
actions against, iii, 165.
Triverbial days, iii, 425.
Traitors, ii, 499; iv, 75.
Trover and conversion, action of, iii, 152; iv,
Transitory actions, iii, 294.
363Transportation, i, 137; iv, 132, n., 371, 377, 401.
Truce, breakers of, iv, 69.
returning from, iv, 132, 371.
conservators,
iv, 69.
Traverse, burden of proof in, iii, 305, n.
Trustees appointed for children who have
nature of, iii, 305, n.
fortunes, i, 453, n.
of indictment, iv, 351.
in an eleemosynary corporation, i, 469, n.
offices, iii, 260.
equity, iii, 426, n.
plea, iii, 313.
Treason against the king's body, under Eng Trusts, ii, 336, app. 5, 6; iii, 426, n.
where cognizable, iii, 431, 439.
lish statutes, iv, 352, n.
Tub -man, in the exchequer, iii, 28.
appeal of, iv, 314.
Tumultuous petitioning, i, 143; iv, 147.
discussed by Foster, J., iv, 79, n., 80, n.
Turbary, common of, it, 34.
high, iv, 75, 81, n., 428.
Turnips, stealing, iv, 233.
in the U. S., iv, 83, n.
Turnpikes, destroying of, iv, 144.
misprision of, iv, 120.
Tu/or, i, 306, 453, 460.
petit, iv, 75, 203.
statutes defining since Edw. III. repealed, Twelve tables, laws of, i, 80.
Two witnesses, when necessary, iii, 370; iv,
iv, 17, n.
356.
trials in, iv, 351, 440.
Tyranny, 1, 126, 133.
under the N. Y. code, iv, 83, n.
U. S. Constitution and American deci
Ubiquity of the king, i, 270.
sions, iv, 83, n
Udal right, ii, 45.
Treasure-trove, i, 295.
Umpire, iii, 16.
in U. S., i, 295, n.
Unanimity of juries, iii, 376; iv, 414.
concealment of, i, 297; iv, 121.
Uncertainty of the law, iii, 325.
Treasurer, lord high, iii, 38, 45, 56.
Uncore pris/, iii, 303.
killing him, iv, 84.
Undersheriff, i, 345, n.
Treaties, leagues, and alliances, i, 257.
Underwood, stealing, iv, 233.
Treating act, i, 179, n.
Treaty of Peace between American colonies Union, articles of, i, 96.
of Great Britain, i, 96; iv, 427, 440.
and England, i, 109, n.
U. S., composition of, i, 67, n.
Uxbridge, i, 316, n.
Unities of joint estates, ii, 180.
Trees, destroying, iv, 245, 246.
Universi/a/es, i, 469.
stealing, iv, 233.
University, i, 471.
Trelucket, iv, 168.
burgesses of, i, 174.
Tresayte, iii, 186.
chancellor of, his certificate, iii, 335.
Trespass, costs in, iii, 401.
courts of, iii, 83, n. ; iv, 277.
of cattle in the U. S., iii, ail, n.
right of, to popish advowsons, iii, 251.
gleaners in England, iii, 213, n.
study of the law in, i, 26.
on lands, iii, 208, 209.
Unknown persons, larceny from, iv, 235*,
the case, iii, 209, n.
action of, iii, 51, 122.
359pursuing game over other's lands, iii, Unlawful assembly, iv, 147, n.
under American decisions, iv, 147, n.
213 n.
possession necessary to maintain action conduct as the cause of crime, iv, 27,
n.
of, iii, 210, n.
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Unlawful detainer under American decisions,
iv, 148, n.
Unwholesome food, selling of, iv, 162, n.
Usage, i, 77, 79, n.
Uses, ii, 137. 27'> 3*7; »>. 5*; iv, 426, 429.
43°.
and trusts, difference between, ii, 327, n.
covenant to stand seised to, ii, 338.
deeds to lead or declare, ii, 339, 363, app.
9. 10.
future or contingent, ii, 334, n.
not executed by the statute, ii, 335, n.
resulting, ii, 330, 336, n.
shifting, ii, 334, n.
springing, ii, 334, n.
statute of, ii, 332; iv, 430.
Sugden on, ii, 334, n.
Usura maritima, ii, 458.
Usurpation of advowson , iii, 242.
franchises or offices, iii, 262.
Usury, ii, 454; iv, 116, 157, n., 15a
laws concerning, ii, 463, 464, n.
Usus fructus, ii, 327.
Uterinus /rater, ii, 232.
Utility not the standard of right and wrong,
i, 4r, n.
Uttering false money, iv, 89, 99.
forged instruments, iv, 247, n.

Vested remainder, ii, 168, 163, n.
Vetitum namium, iii, 149.
Vicar, i, 3S6, n., 387.
Vicarages, i, 387, n.
when established, i., 387; iv, 428.
Vicarial tithes, i, 387.
Vice-admiralty courts, iii, 69.
Vice-chancellor in England, iii, 55, n.
Vicinage, common because of, ii, 33.
Vicineto, jury de, iii, 359, 385.
Vicious animals, actions against the owners
of, iii, 154, n.
Vicontiel, writs de, iii, 359, 385.
Vidames, i, 403.
View by jurors, iii, 299, 358.
of frankpledge, iv, 273.
Vill, i, 115.
Villein, ii, 92; iv, 420.
in gross, ii, 93.
regardant, ii, 93.
services, ii, 61.
socage, ii, 61, 98.
Villenage, ii, 89, 92.
privileged, ii, 98.
pure, ii, 6r, 90.
Villenous judgment, iv, 136.
Vinculo matrimonii, divorce, a, iii, 94.
Viner, Mr., his institution, i, 27.
Violating the queen, etc., i, 224; iv, 81.
the international laws, iv, 68, n.
Violent presumption, iii, 371.
Vacancy in parliament, i, 177, n.
Virge, tenant by, ii, 148.
of the throne, i, 212, 214.
Virgin Mary, a civilian and canonist, i, 21.
Vacarius, Roger, i, 18.
Viscount, i, 398.
Vacating records, iv, 128.
Visitation-books of heralds, iii, 105.
Vacations, iii, 276.
Visitor, i, 480.
Vadium mortuum, ii, 157.
of civil corporations, i, 480.
vivium, ii, 157.
colleges, 1, 482.
Vagabonds, iv, 169.
hospitals, i, 482.
Vagrants, iv, 469, 170, n.
to a corporation, how appointed, i, 484, n.
harboring them, iv, 169.
Visne, iii, 294; iv, 350.
Valor beneficiorum, i, 285.
Vivo radio, estate in, ii, 157.
maritagii, ii, 70, 88.
Voire dire, oath of, iii, 332.
Valuable consideration, ii, 297.
Voluntary escape, iii, 415; iv 130.
Valvasors, i, 403.
jurisdiction, iii, 66.
Vassal, ii, 53.
manslaughter, iv, 191.
Venary, beasts of, ii, 415.
oaths, iv, 137.
Venire facias, writ of, iii, 352, app. 6, 10
waste, ii, 281.
iv, 318. 35'. app. 3Vote of speaker of house of commons, i,
Ventre inspiciettdo, writ de, i, 456.
181, n.
sa mere, children in, i, 130.
lords, i, 181, n.
Venue, iii, 294.
Voters, disqualifications of, i, 174, n.
criminal prosecutions in, iv, 305, n.
Vouchee, in recoveries, ii, 358, app. 18.
of actions, iii, 294, n.
criminal offences under English deci Voucher, iii, 300.
in recoveries, ii, 358, app. 18.
sions and statutes, iv, 305, n.
single and double, ii, 359, n.
when changed, iii, 294, 384.
Voluntary conveyances, ii, 297, n.
Verberation, iii, 120.
Vulgaris purgatio, iv, 342.
Verderors, iii, 71, 72.
Verdict, iii, 377, app. 6, II; iv, 360, app. 3,
Wager, iv, 173, n.
,
4. 5aids what defects, iii, 394, n.
of battel, iii, 337, 339, app. 31 "1 34°. 4™,
defects, how cured, iii, 407, n.
422, 424.
false, iii, 402; iv, 140.
law, iii, 341; iv, 414, 424.
in a civil action may charge a person v
under English statutes, iii, 341, n.
crime, iv, 302, n.
Wagering policies, ii, 460.
Wages of members of parliament, i, 174.
of the jury, iii, 377, n.
servants, i, 428.
Verge of the court, iii, 76; iv, 276.
Waifs, i, 297.
Vert, venison, and covert injuries to, iii,
in U. S., i, 297, n.
Vested legacy, ii, 513.
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Ways, right of, ii, 35, n., 36, n.
Wainage, iv, 379.
right of, may arise in V lee ways, ii, 36, n.
Waiver of trial by jury, iii, 377, n.
use of, ii, 35, n.
Wales, i, 93; iv, 427, 431.
administration of justice in, iii, 78, n.
Weights and measures, i, 274; iv, 275, 424.
courts of, iii, 77.
in United States, regulation of, i, 276, n,
part of England, i, 94.
false, iv, 157.
prince of, 1, 225.
Wells, property in, ii, 5.
compassing and imagining his death, i, Welsh mortgages, ii, 157, n.
225; iv, 76.
Weregild, iv, 188, 313, 413.
princess of, i, 225.
West-Saxon-lage, i, 65; iv, 412.
violating her, i, 225.
Whales, property of, i, 222.
Wandering soldiers and mariners, iv, 164.
Wharves, i, 264.
Want, iv, 31.
Whipping, iv, 372, 377.
women abolished, iv, 369, n.
Wapentakes, i, 116.
War and peace, right of making, i, 257.
White rents, ii, 43.
articles of, i, 415.
Whole blood, ii, 227.
levying against the king, iv, 81.
Widow's chamber, ii, 518.
Ward by constables, etc., 1, 356; iv, 292, 426.
quarantine, ii, 135, n.
and liveries, court of, iii, 258.
Wife, i, 433marriage of, i, 463, n.
battery of, iii, 140.
Wardships and marriages as a source of
coercion of, by her husband, to commit
revenue, ii, 71, n.
crime, iv, 28, n.
custom of, ii, 88, n.
how sued, i, 443, n.
in chivalry, ii, 67; iv, 418, 420, 421.
may be found guilty, with the husband, of
of copyholds, ii, 97, 98, n.
misdemeanors, iv, 29, n.
socage, ii, 87.
not responsible for crime committed in the
which the lord had, ii, 67, n.
presence of her husband, iv, 28, n.
Warrant, i, 137; iv, 290.
paraphernalia of, ii, 436, n.
for arrests, iv, 292, n.
when responsible for her own wrongs, i,
of attorney, to confess judgment, iii, 397.
443, nWarrantia chartce, iii, 300.
when sued alone, 1, 443, n.
Warranty in articles sold, iii, 166, n.
Wild or tame animals, how determined, ii,
victuals, iii, 166, n. _
392, n.
of chattels personal, ii, 451.
Wilke's trial, i, 163, n.
quality, rule applied to manufacturers, Will of the lord, ii, 95, 147.
ii, 451, n.
estates at, ii, 145.
goods sold, iii, 166.
Wills and testaments, ii, 11, 12, 373, 489, 499;
lands, ii, 300, app. I, 15, 18.
iv, 424, 430.
Warren, beasts and fowls of, ii, 38.
attestation to signature, ii, 377, n.
construed according to testator's intention,
robbery of, iv, 236.
in disguise, iv, 144.
ii, 381, n.
Waste, ii, 281; iii, 223.
construed by implication, ii, 381, n.
as to remaindermen, ii, 282, n.
creditors' rights under, ii, 378, n.
by tenant in dower or curtesy, ii, 283, n.
cross-remainder in, by implication, ii,
tenants for life and in tail, ii, 125, n.
382, n.
how prevented in equity, iii, 438.
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Witnesses, iii, 369.
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two, where necessary, iii, 370; iv, 356.
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close, ii, 346.
of certiorari, iii, 426, n.
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error, iii, 407, n.
in criminal cases, iv, 391, n.
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right, iii, 196, n.
quare impedit, iii, 251, n.
patent, ii, 346.
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Writing of a deed, ii, 297.
treason by, iv, 80.
stealing of, iv, 234.
Written conveyances, ii, 297.
evidence, iii, 367.
Wrongs, i, 122.
private, iii, 2.
public, iv, 1.
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copyhold forfeiture, ii, 284.
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fines, ii, 354.
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wrecks, i, 292.
day and waste, ii, 252; iv, 385.
books, i, 72.
Years, estates for, ii, 140.
Yeomen, i, 406.
York, custom of the province of, ii, 518.
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ab antiquo, 1097.
ad nocumentum liberi tenementi sui, 1207.
abavus, 674.
ad opus reginae ii uncias auri, 201.
abigii, 1637.
ad ostium ecclesiae, 596.
ab ingressu ecclesiae, 1544
ad paucos, metus ad omnes perveniat, 1432.
ab initio, 154.
ad prosquendum, testificandum, deliberan
ab intestato, 947.
dum, 1 1 26.
ab olini, 1096.
ad quod damnum, 728.
ab omnibus quaerenda a nmltis ignorata, etc., ad rationem ponere, n., 1714.
150.
ad reparationem et sustentationem, etc.,
absque generali senatus et, etc., 187.
661, n.
absque impetitione vasti, 741.
ad reson, n., 1714.
absque purgatione facienda, 1751.
ad respondendum, n. ,1254.
absolutum et directum dominium, 562.
ad satisfaciendum, 1126.
absurdum et enim clericus est, etc., 1097.
ad studendum et orandum, 446.
academise Cantabrigian, n., 101.
ad synodos venientibus sive summonti, etc.,
account de computo, H55.
153accessorium non, etc., 641.
ad terminum qui prateriit, 1167.
accessorius sequitur naturam sui principalis, ad testificandum, n., 1038.
1452ad tractandum et consilium itnpendenduw,
acetiam, 1256.
155, 156.
actio personalis moritur cum persona, 855, n. ad valorem, 279. .
actiones in personam, quae adversus, etc., advocatio, 488.
advocati fisci, 1046.
1113.
actores fabulae, 822.
aeque bonis adnumerabitur, etc., 854.
actus Dei nemini facit injuriam, 581.
aetas infantise proxima, 1438.
ad admittenduui clericum, 1228.
cetas pubertati proxima, 1409.
ad aliud examen, nil.
aquitas sequitur legem, 789.
ad audienduni et determinandum, 1667.
affeere, 1759.
ad annum vigesimum primum, etc., 443.
affraier, 1543.
ad ardendo, 16 15.
a fortiori, n., 487.
ad assisas capiendas, 1 175.
agens in personam, 1380.
ad colligendum bona defuncti, 960.
agentes et consentientes pari pcena pectantur,
ad commumem legem, n., 599.
1612.
ad consentiendum, 156.
agnati, 698.
ad consulendum, 207.
agnus Dei, 151 1.
ad defendendum regem, 207.
agri ab universis per vices, etc., 523.
ad deliberandum, 1128, n.
a latere, 1506.
ad emendum et vendendum sine, etc., 278. al common ley, avant le statute de West.,
ad executionem decretorum, etc., 1354.
1719.
ad exhEeredationem, 1213.
alias, 1 132, 1 133.
ad exhaeredationem ecclesiae, 1210.
alias capias, n., 1254.
ad exhasredationem ipsius, 1210.
alibi natus, 333.
ad faciendum et recipiendum, 1126.
aliudve quid simile si admiserint, 1493.
ad faciendum subjiciendum et recipiendum, aliquo modo destruatur, 122.
1 127.
aliter quam ad vivum, ex causa, etc., 417.
ad hoc autem creatus est etelectus, etc., 239. all totum, 515.
ad infinitum, 1175.
allodium, 515.
ad inquirendum, 1667.
alta proditio, 1480.
ad instructiones reparationesque, etc., 320.
a mensa et thoro, 407.
adjudicabitur reus ad legem, etc., 1309.
a mercie, 1338.
ad libitum, n. , 464.
amittere liberam legem, 1307.
ad litem, n., 436.
amoveas manus, 1252.
administrator de bonis non n., 718.
a nativitate, 270.
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Angli erunt, Angli et Wallisjus dicunto, 1321. baccalaureus, n., 364.
amino claraando, n., 1178.
baculus nunciatorius, 1248.
animo furandi, n., 266.
balnearii, 1639.
animutn revertendi, 850.
bas, n., 364.
animutn testandi, 952.
basileus, 218.
animus adiraendi, n., 970.
basilinda, 523.
annates, 254.
bastard eigne\ 708.
anno justiciarii itinerantes venerunt, etc., belluinass, atque ferinas, immanesque, etc,
1070.
518.
annotatione principis, 1585.
beneficia, n., 516.
a nubendo, n., 411.
beneficium, 520.
a palatio, 103.
benigne interpretamur, etc. , 840.
appeler, 1708.
besayle or de proavo, 1 175.
a prendre, n. , 67.
biens£ance, n., 30.
apprendre, 3S4.
billa vera, 1699.
apprenticii ad legem, 1045.
binos, trinos, vel etiam seuos, etc., 1320.
apres ce, est teuu le querelle a respondre, etc. , blada, n., 583.
1740.
bona confiscata, 267.
a priori, 22.
bona dea, 215.
apud Rothelanum, n., 82.
bona fide, n., 265.
aqua currit et debet currere, etc., n., 485.
boni homines, 1313.
aqua-fortis, 1642.
bona notabilia, 964.
a qua non deliberentur siue, etc., 1676.
bona vacantia, n., 263.
aquatiles, 508.
bona waviata, 264.
arcaniam perii, 215.
breve de conventione, 810.
arcta et salva custodia, 1371.
brevia testata, 768.
argent, n., 364.
brutum fulmen, 1100.
arguendo, 700.
burglariter, 1702.
argumentum ab inconvenienti, etc., n., 59.
burgi latrocinium, 161 7.
armigeri natalitii, 366.
articuli cleri, 72.
calcaribus argentatis, n., 366.
articuli super cartas, 1055.
calends, n., 605.
caleux sont meubles, etc., 846.
articulo mortis, 957.
arunculus, 694.
camera stellata, 1659.
arus, 674.
campestres, 508.
campi-partitio, 1531.
a sequendo, 1266.
a societate nomen sumpserunt, reges, etc. campum-partire, 1531.
cancellando, 1059.
357asperis facetiis inlusus, quae ubi, etc., n., cancellaria, 1059.
i55ocancellarius, 1059.
asportavit, n., 1359.
cancelli, 770.
assideo, 1175.
capias, 1153.
capias
ad respondendum, 1250.
assignetur autem ei, etc., 597.
capias ad satisfaciendum, 1370.
assisa vertitur in juratum, 1360.
capias, exi^i facias, 1712.
assumpsit, 1096.
capias in withernam, in vetito, etc., 1 143.
astuti, 820.
atque ipsa utilitas justi, etc., n., 4S.
capias utlagatum, 1252.
attaindre, 1758.
capiatur, 1356.
capiendus pecuniis posuit modum, etc,
attinctus, 1758.
audita querela, 1294.
u., 1047.
capitales, generales, perpetui, et majores,
audita querela defendentis, 1362.
augusta legibus soluta non est, 200.
etc., 1055.
Augusta (or) piissima regina conjux divi im- capitalis justiciarius in itinere, 1080.
capitalis
justiciarius totius Angliae, 1053.
peratoris, 200.
capitula de Judffiis, S04.
aula regis, 13.
capturam avium per totam Angliam interaula regia, 1052, 1053.
aurati, 364.
dixit, 876.
caput lupinum, 1713.
aurum reginae, 200.
caput, principium, et finis, 140.
autrefoits acquit, 1726.
carmen neccssariuin, 2.
autrefoits attaint, 1726.
carta de foresta, 876.
autrefoits convict, 1726.
casus omissus, 718.
autres sages come lour semblera, 1368.
auxilia fiunt de gratia, et non de jure, etc., catalla, 846.
catalla otiosa, 1030.
529causa coadunandi lanam reginaj, 201.
averia, n., 267.
causa jacitationis maritagii, 408.
averia carucae, 1029.
causa jactitationis matrimonii, 1094.
a vinculo, n., 410.
a vinculo matrimonii, 407.
causa matrimonii prcelocuti, 1174.
causa venationis, 1298.
ayle or de avo, 11 75.
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! communibus annis, 780.
caveat, 1098.
communis rixatrix, 1570.
caveat emptor, n., 911.
communitas regni Angliae, 135.
celeberrimo huic conventui, etc., 1074.
compensatio, 1278.
census regalis, 267.
compos mentis, 1442.
centenarius, 102.
compositse sunt, quibus inter, etc., 1113.
centeni, 1050.
centeni ex singulis pagis sunt, etc., 102.
I compositio mensurarum, 247.
' compositio ulnarum et perticarum, 246.
centuniviri, 1292.
ceo est le serement que le roy jurre, etc., 213. compromissum, 1296.
ceo n'est que un restitution en lour ley, etc., concessio mirabilis et inandita, n., 592.
concessum est episcopis de villis transire in
13civitates, n., 101.
cepi corpus, 1256.
cepit et asportavit, 1630.
Concordia Discordantium Canonum, 70.
certe, altero huic seculo, nominatissimus, concubina, 709.
concubitu prohibere vago, 405.
etc., n., 366.
confirmatio cartarum, 116.
certiorari, 87.
conge d'elire, 342.
certiorari, quo minus mandamus, 1084.
certiorari facias, 1664.
consanguinei, n., 401.
consanguineos, 670.
cessante ratione cessat et ipsa lex, n. , 52.
consensu regio et magnatum regni Angliae,
cessavit, 12 16.
cesser, 12 16.
1096.
concensus, non concubitus facit nuptias, 399.
cestuy, que doit, etc., 701.
conservatores facis, 312.
cestuy que trust, n., 5S9.
consideratum est per curiam, 1354.
cestuy que use, 72S.
consilium, 1740.
cestuy que vie, 582.
constabularius, 1296.
champart, 1532.
constat de persona, 17 15.
charta de foresta, n., 1081.
constitutio—sed et quod principi placuit,
charter de pardon, 1769.
etc., n., 63.
chaud-medley, 1582.
consuetudiues, 279.
chevalier, n., 364.
chivalier, qui avoit les parolles des, etc., n., consuetudines feudorum, n., 517.
consules, a consulendo; regese nim, etc., 207.
172.
contenement, n., 1758.
chose" en action, n., 974.
contestatio litis, 1268.
chronicon preciosum, 159.
continuando, 1197, n., 1 199.
cinque ports, 1085.
contra bonos mores, 1472.
circa ardua regni, 200.
contra inhibitionem novi operis, 13.
circa horam, 605.
contra omnes homines fidelitatem fecit, 326.
circumspecte agatis, 72.
contra pacem ballivorutn, 103.
cito, n., 1504.
contra pacem domini regis, 103.
civiliter mortuus, 121.
contra pacem vice-comitis, 103.
civitas, n., 101.
civitas Lundon. Pro oleo ad lampad. reginte, coram ipso rege, 1055.
I coram nobis, n., 1368.
201.
clausum fregit, 1621.
coram non judice, n., 811.
coram paribus, 768.
cleri, n., 1060.
coram paribus de vicineto, 775.
clericus, n., 167.
codicillus, 954.
coram vobis, 1368.
cordubanario reginas, 201.
ccelum nec solum, n., 334.
coronator, 309.
cognati. 698.
corpora, corporata, 446.
cognoscit, 813.
cognovit actionem, 1275.
corpus, n., 970.
collatio bonorum, 979.
corpus delicti, 1592.
corpus juris canonici, 70.
collegia, 447.
corpus juris civilis, 70.
collegium si nullo speciali, etc., 458.
colloquium, 134.
corsned, 1732.
colunt discreti et diversi; ut fons, etc, 474. cosinage or de consanguineo, 1175.
couchant, 1029.
combustio doinorum, 1754.
covert-baron, 411.
comes, 299.
crassa negligentia, 393.
comes stabuli, 317.
creamus, erigimus, fundamus, incorporatnus,
comites, 227.
comme semble, n., 1536.
451crepusculum, 1618.
commenda recipere, 354.
crimen animo felleo perpetratum, 1497.
commenda retinere, 354.
crimen falsi, 1492.
commodatum, n., 917.
commune concilium regni, magnum con crimen laesae maj'estatio, 1480.
crimen majestatis, 1761.
cilium, etc., 135.
communia placita non sequantur curiam crimen stellionatus, 1659.
regis, sed tenantur in aliquo loco cerio, criteria, n., 626.
cubiculum, 1296.
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cui ante devortium, 1173.
cui in vita sua, etc., 1173.
cnilibet in sua arte credendum est, 65.
cui licet quod inajus non debet, etc., 68.
cuique enitn in proprio, etc., 876.
cujus est diviso, alferius est electio, 656.
tujus est solum, ejus est usque ad caelum,
485.
cujus generis leges, raro, etc., n., 37.
cujus regis temporibus hoc ordinatum sit,
non reperio, 1097.
cui, 1729.
culpae adnumerantur, etc., 1120.
cum ille, qui quaesierat, dixisset, etc., n.,1555.
cum in tali casu, etc. , 626.
cum lex abrogatur, illud ipsum, etc., 79.
cum olim in usu fuisset, etc., 1044.
cum pertinent iis, n., 487.
cum sit contra praeceptum Domini, etc., 1732.
cum testamento annexo, 959.
cunctas nationes et urbes populus, etc., 43.
curatores viarum, 330.
curfeu, 1783.
curia palatii, 1082.
curiae christianitatis, 1075.
curialitas, 586.
custodes poenam sibi commissorum non, etc.,
1692.
custodiam comitatus, 299.
custos horrei regii, 852.
custos morum, 1706.
custos rotulorum, 312.
custuma antiqua sive magna, 279.
custuma parva et nova, 279.

de corpore delicti constare oportebat, etc,
3"de creduhtate, 1309.
decretalia Gregorii Noni, 70.
decretat, 13.
decretum Gratiani, 70.
de decuria senatoria conscribunter, 1325.
de custodia terrae et haeredis, 1137.
dedicatio corporis juris civilis, S.
dedi et concessi, 522.
dedimus potestatem, 314.
de districtiones caccania, 1030.
de donis, 506.
de donis conditionalibus, n., 571.
de eo, quod quis post mortem suam fieri
vel it, 954.
de estroveriis habendis, 410.
de excommunicato capiendo, 1100.
de excommunicato deliberando, 1101.
de expensis militum, civium et burgensium,
n., 162.
de faire, infectum reddere, 786.
de facto, 79.
de fidelitate, 1309.
deforciant, 1166.
de foro legator, 226.
de frangentibus prisonam, 1525.
de haeretico comburendo, 1459.
de homine replegiando, 1125.
dehors, 1346.
de idiota inquirendo et examinando, 27a
de injuriis, 1117.
de inope debitore secando "Eo consilio," etc, ,
n., 1718.
de jure, n., 50.
damage-feasant, 266.
de jure naturae cogitare, etc., 1391.
dejure patronatus, 1224.
damnum absque injuria, 1 1 17.
de la plus belle, n., 596.
dane-Lage, 55.
delictis, pro modo praenarum, equorum, etc.,
darrein, 1224, 1226.
1708.
de ambitu, 169.
del 'tax de vint marces et dedeyns, n., 1060.
de bene esse, 1343.
de magna assisa eligeuda, 1314.
de bello Gallico, 601.
debet and detinet, 1149.
de malefactoribus in parcis, 1578.
de bigamis, 1436.
de medietate, 1522.
de medietate linguae, 1320.
de debitore in partes secando, 934.
de bonis asportatis, 737, n.
de mercatoribus, 627.
de militibus, 533.
de bonis defuncti primo deducenda, etc., <
de minimis non curat lex, 720.
de bonis ecclesiasticis, 1374.
de minoribus rebus principes consultant,
de bonis non, 961.
etc., 135.
de bono et tnalo, 1662.
demisi, concessi, et at firnam tradidi, 776.
de capitalibus dominis feodi, 759.
de causis criminalibus vel capitalibus, t :., demissio regis, vel coronae, 224.
de modo decimandi, 496.
1740.
de monticolis Walliae, 1320.
decanus, 346.
decanus ruralis, 347.
demoratur, 1291.
denarii, 1788.
decern tales, octo tales, 1324.
de non decimando, 496.
decemviri, 69.
de novo, 177.
decet tamen principem, 216.
de novi operis nuntiatione, I3._
de cetero non recedant, etc., 1208.
dent operam consules ne quid respublica,
deciinaa, 254.
etc., 124.
de clerico admittendo, 1369.
de commuui consilio super negotiis, etc., 5. dentur omnes decimae primariae, etc., 99.
deodand, 267.
de computatione procuratorum, n., 1659.
de consuetudine Angliae, etc., 1096.
de odio et atia, 1125.
de officio coronatorio, 310.
de consuetudinibus et servitiis, 810.
de omnibus quidem cognoscit, etc., 1665.
de contumace capiendo, 1000.
de face, et legalitate, tuenda, 1651.
de corpore comitatus, 1320.
de coronatore eligendo, 309.
de parco fracto, 1141.
de coronatore exonerando, 310.
de prerogative regis, n., 1384.
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de populatio agrorum, 1754.
donationes sint stricti juris, etc., 565.
de praerogativa regis, 359.
dormit aliquando jus, moritur nunquam, 783.
de primo beneficio ecclesiastico habendo, dormivit tamen hoc officium regnante, etc.,
etc., n., 1060.
n., 209.
de probioribus et potentioribus, etc., 313.
dos, 590.
de proprietate probanda, 1 143.
dos rationabilis, 597.
de qnestu suo de terris, 597.
dotalitii et trientis ex bonis mobilibis viri,
de rationabili parte bonorum, 948.
592de religiosis, 727.
dotem non uxor marito, etc., 601.
de reparatione facienda, 661.
do, ut des, 901.
de retorno habendo, 1144.
do, ut facias, 901.
derivatio forte hasc nova et, etc., n., 542,
dramatis personae, n., 727.
dernier, 187.
droit, n., 35.
dernier resort, 1057.
droit d'aubaine, 333.
de secta ad molendinum, 1218.
droit, droit, 666.
de secunda superoneratione, 1221.
droit international, n., 33.
designatio personae, 675.
droiturel actions, n., 1160.
desiit esse miles seculi, qui factus est miles, duas uxores eodem tempore habere non licet,
etc., 121.
402.
de son done, 813.
duces te cum, n., 1038.
de son tort, 962.
dum bene se gesserit, 712.
descendit itaque jus, etc., 679.
dum fuit infra setatem, 1173.
de sturgione observatur, quod rex ilium, etc., dum fuit non compos mentis, etc., 749.
202.
dum recens fuerit maleficium, 1608.
de super- oneratione forestariorum, etc, 1080. dum sola, n., 414.
de talliagio non consedendo, 129.
duodecima manus, 1310.
detinet or detinuit, 1140, n.
duodeni legales homines, etc., 1320.
detinue, 1 140.
duplex querela, 1226.
devastavit, u., 966.
duplex valor maritagii, 533.
devenio vester homo, 523.
duplicatio, 1289.
de ventre inspiciendo, 430.
duplicem valorem maritagii, 533.
de vicineto, 1320.
durante absentia, 958.
de vi privitate, n., 1532.
durante bene placito, 240.
de viridi et venatione, 1080.
durante viduitate, 583.
dicebatur fregisse juramentum regis juratum, durities, 119.
241.
duress per minas, 1447.
dici poteni socagium a socco, etc.n., 542.
durante minore aetate, 958.
dicta, n., 1194.
dictum, n., 489.
ea est in re parva pervicacia ipsi fideni
dies in banco, 1246.
vocant, 1573.
dies fasti et nefasti, 1245.
ea sunt animadvertenda peccata, etc., 1435.
dies fasti in quibus, etc., 1379.
eat inde sine die, 1356.
dignitatem istam nacta sunt, etc. , 886.
ecclesia commendata, 354.
disputare de principali judicio non oportet, ecclesia decimas non solvit ecclesiae, 497, 498.
etc., 245.
ecclesiae de feudo domini, etc., 726.
dissectum esse antiquitus neminem equidem, e converso, 320.
etc., n., 1718.
Edmundus autem latusferreum, rex, etc., 187.
districtio, 1025.
ego Stephanos Dei gratia assensu cleri, etc.,
distringas, 1249.
188.
diversity des courtes, 1064.
eigenthum, n., 898.
diversona, u., 15.
ei incumbit probatio, etc., 1325.
divisum imperium, 98.
eirenarcha, 317.
divus Hadrianus rescripsit eum qui, etc., 1579. ejectione firmae, n'est que un action, etc.,
doarium, 590.
1 185.
doctor legum mox a doctoratu dabit, etc., 9. elegis, 1374, 1375, 1376.
doli capax, 444.
elegit, 628.
doli incapax, 1440.
eligebantur olim ad hoc officium, etc., n.,
dominicum, 563.
308.
dominium directum, 526.
eliguntur in conciliis et principes, etc., 105 1.
dominium utile, 563.
elisors, 1316.
dominus, n., 898.
elongata, 1143.
dominus capitalis feodi, etc., 706.
elongatis, 11 26.
dominus Hiberniae, 87.
emblaver, n., 583.
dominus ligius, 326.
emisit me mater Ixmdinum, juris nostri, etc.,
domitae, 848.
21.
domitae naturae, 850.
emptiones vel acquisitiones, etc. , 745.
domus mansionalis, 1618.
emptionis venditionis contractae argumendonatio feudi, 771.
tum, 905.
donatio mortis causa, 953.
en assensu patris, 596.
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en auter droit, 643.
exeant seniores^iuodecim thani, et praefectus,
enceinte, n., 636.
etc., 1695.
en cest court de chauncerie, etc., 1398.
execrabile illud statutum, 1511.
englescherie, 1591.
ex facto oritur jus, 1300.
en la chautnbre des esteilles, etc., 1659.
exigi facias, n., 1251.
en la defence sont iij choses, etc., 1269.
ex gratia, 1766.
enlarger Testate, 782.
exitus, 1 291.
ens legis, n., 455.
ex licentia regis, n., 156.
en servage, n., 278.
ex mandato legis, 1767.
en ventre sa mere, n., 433.
ex necessitate rei, 188.
eo instanti, 224.
ex nudo pacto non oritur actio, 902.
eo maxime praestandum est, ne dubium red- ex officio, 72.
datur, etc., 547.
ex officio, et debito justitiae, 1098.
eo nomine, n., 485.
ex parte materna, n., 638.
ex parte paterna, 206.
eo quod desiit essetfniles, etc., 715.
eo quod tenens, etc., 1216.
expeditio contra hostem, arcium, etc., 320.
eorle, 882.
exposition des motifs, 1079.
eos, qui negligenter ignes apud, etc., 1617. expressum facit cessare taciturn, n., 1490.
episcopi, sicut caeteri barones, etc., 1658.
expressio unius est exclusio alterius, n., 267.
equites aurati, 364.
ex post facto, n., 36.
erat autem haec inter utrosque, etc., 529.
ex speciali gratia, certa scientia, et mero
erat enim ratio profecta a rerum natura, etc.,
motu regis, 808.
extendi facias, 1376.
n., 29.
erant in Anglia quodammodo tot reges, etc., exteuditur haec pax et securitas ad, etc., 153.
extra viam, n., 505.
237.
erant omnia communia et indivisa, etc, 472. Extravagantes Communes, 70.
Extravagantes Joannis, 70.
escu, n., 366.
escuage, 538.
ex visitatione Dei, 1716.
esse optime constitutam rempublicam, etc., ex vi termini, n., 407.
eyre, 1777.
43essoigns, 1247.
est autem magna assisa, etc., 1308.
facias seisinam, 1369.
est enim ad vindicanda furta nimis, etc., 1635. facie ecclesiae, 415.
est enim lex nihil aliud, etc., 1019.
faciemus summoneri etc., n., 136.
facio, ut des, 901.
estquidem alia praestatis, etc., 882.
est senatori necessarium nosse, etc., 5.
facio, ut facias, 901.
esterlinge, 250.
facit similiter, n., 1730.
estrepement pendente placito, 1211.
facsimile, n., 1700.
et fuit dit, que le contraire avait estre fait factum, 754.
facultas ejus, quod cuique facere, etc., 3.
devant ces heurs, 17 19.
et hoc paratus est verificare, 1729.
faenus nauticum, 920.
fallitur egregie quisquis sub principe, etc.,
et ideo dicuntur liberi, 558.
et in episcopum Exoriensem consecratus,
n., 113.
falsa fit pcenitentia [ltdci] cum penitus ab,
etc., n., 343.
Etiam judicutn tunc primarius, etc., 1131.
etc., 235.
etiamsi ad ilia persona? consueverint, etc., falso libertatis vocabulum obteudi ab, etc.,
1507.
n., 113.
et omnes comites et barones una voce, etc. , 1 r. famosos latrones, in his locis, ubi, etc., ifioo.
v
et quanquam visi sunt commississe, etc., 227. farrago, 1783.
et quod Angli vocant hundredum, comitatus, fas, 1020.
fundi patrimoriales, 250.
etc., 102.
et quod non habet principiuin, non habet fallo, fefelli, 7497.
fallone, en, n , 1497.
finem, 734.
et sequitur aliquando poena, etc., 1603, 1604. felo de se, 497.
felonice cepit et asportavit, 1703.
et sic auctorizati sunt leges, n., 56.
feloniae, per quas vasallus, etc., 74a.
et stet nomen universitatis, 447.
eum qui nocentum infamat, etc., 1122.
feme, 397.
feme-covert, 411.
ex aequo et bono, 1155.
feme-sole, n., 411.
ex arbitrio judicis, 1767.
feoda propria et impropria, 525
excepta dignitate regali, 190.
feodum est quod quis, etc., 563.
exceptio, 1289.
feodum militare, 528.
ex contractu, 899.
excubias et explorationes quas wactas, etc., feoffamentum, 771.
feoffare or infeudare, 771.
320.
feorme, 777.
ex debito justitiae, 1062.
ferae igitur bestiae, etc., 873.
ex delicto, 1266.
ferae naturae, 266.
ex donatione regis, 335.
, I ferae naturae per industriam hominis, 849.
ex donationibus, servitia militaria vel,
' ferae naturae, ratione impotentiae, 853.
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ferro in domo ejus incubuit, n., 1047.
festinum remedium, 1174.
feuda individua, 681.
feudutn antiquum, 679.
feuduni apertum, 706.
feudum ignobile, plebeium, etc., n., 542.
feudum hgium, 326.
feudum maternum, 679.
feudum novum, 679.
feudum talliatum, n., 570.
fiat, n., 215.
fictitionem non admittitur probatio, etc. ,1056.
fidei-commissum, 787.
fidejussores, 1261.
fidelitas, 326.
fief d'haubert, 528.
fierding-courts, 1050.
fieri, 1363.
fieri facias, n., 583.
filii nobilium, 15.
filii primogeniti regum Angliae primo, etc.,
n., 204.
filium familias, 1296.
filius mulieratus, 709.
filius nullius, 433.
filius populi, 433.
finalis Concordia, 1 150.
finis, n., 810.
firmarius, 777.
fiscus, 267.
fit juris et seisins conjunctio, 772.
fit reus magis ex aequo bonoque, etc. , n. , 227.
flagellis et fustibus acriter verberare uxorem,
417.
flagrante delicto, 318.
flotsam, 260.
fcedus Edwardi et Guthruni, 493.
fcemina viro co-operta, 411.
folcright, 56.
forisfacta, 267.
forma et figura judicii, 1240.
formedon in reverter, n., 571.
foro conscientiae, 1594.
fortiori, n., 1524.
fortuna ignis vel hujus-modi, etc., n., 1213.
forum plebeiae justiciae et theatrum comitivae
potestatis, 1052.
frankalmoigne, n., 522.
frankalmoign in libera eleemosyna, 560.
frater consanguineus, 695.
frater, fratri, sine legitimo, etc., 686.
frater fratri ulterino non succedet, etc., 695.
frater uterinus, 695.
fraunke ferme, 542.
functas oflicio, n., 1523.
fundatio incipiens, 460.
fundatio perficiens. 460.
furem, si aliter capi non posset, occidere permittunt, 1578.
furiosus furore solum punitur, 1440.
furiosus solo furore punitur, 1768.
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gildam mercatoriam, 451.
gothones regnantur pauld jam adductius,
etc., n., 113.
gratis, 19.
gules, 364.

habeas corpora, 1317.
habeas corpora jnratorum, 1316.
habeas corpus, 87.
habeas corpus cum causa, 1083.
habeas corpus ad respondendum, 1126.
habeas corpus ad subjiciendum, 1127, 1128.
habendum, 758.
habendum sibi in perpetuum, 566.
habent legibus sanctum, si quis quid de, etc.,
1549- .
habere facias possessionem, 1369.
habitum et tonsuram clericalem, 1749.
habiles ad matrimonium, 402.
haec est finalis concordia, 812.
haec quae nullius in bonis sunt, etc., 267.
haecsunt instituta quae Edgarus, etc., 135.
haec sunt judicia, quae sapientes, etc., 135.
haereda, 1665.
haeredes, 534.
haeredes maritentur absque disparagatione,
534haereditas jacens, 717.
hsereditas nunquam ascendit, 679.
haeredes successoresque sui cinque libere, n.,
478.
haeres factus, 1209.
hares non redimet terram suam sicut, etc.,
53°haereticus est qui dubitat de fide catholica.et,
etc., 1458.
haerus natus, 185.
hanc retinete, quaeso, Juirites, quam, etc.n.,
"3helotes, 552.
hereditas infructuosa, n., 814.
heregeates, 882.
heretages en roture, n. , 543.
heretochii, 357.
hertzogen, 357.
herus dat, et servus faciat, 901.
hie est, qui leges regni, etc, 1063.
hijs tentibus, etc., 768.
his perfectis jurabant, etc., 1325.
hoc audi homo, quem per manum teneo,
etc., 1733.
hoc quidem perquam, etc., 1388.
hoc sedente episcopus Sancti Andreas in
Scotia, etc., n., 343.
homaguim ligeum, n., 515.
homagium non ligeum, n., 516.
homesecken, 1617.
homicidia vulgaria, quae aut casu, etc., 1588.
homicidium quod nullo vidente, etc., 1591.
hominis ligii, 326.
homo mercator vis aut nunquam potest, etc.,
236.
gardianus et major pars sociorum, etc.n., 458. honesta vivere, n., 30.
honorarium, 1047.
gallia causidicos, etc., 1294.
generalia comitatuum placita certis locis et honoris causa, 1045.
hospitia, n., 15.
vicibus teneantur, etc., 1075.
germanus frater domini Burgavenny, qui hostes hi sunt qui notis, aut quibus, etc. , 232.
hostis humani geueris, 1477.
electus, etc., n., 172.
huer, 1685.
gesetz, n., 28.
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hutesium et clamor, 1685.
hypotheca, 625.

in foro saeculari, 12.
in futuro, 36.
infra annum luctus, 431.
ibi esse pcenam, ubi noxa est, 1761.
infra corpus commitatus, 1 104.
id certum est quod certum reddi potest, 67. in fraudem legis, 1095.
ides, n., 605.
infra tempus semestre, 1228.
idiota a casu et imfirmitate, 271.
in gremio legis, n. 564.
id tenementum dici potest socagium, 541.
in hanaperio, 1062.
ignorantia juris, quod qusique, etc. , 1444.
inhumanum erat spoliatum, etc., 934.
ignoscitur ei qui sanguinem suum, etc., 120. in infinitum, n., 127.
il conviendroit quil, etc., 846.
in invitum, 1152.
il covint aver' oneluy, etc., 1309.
in ipso concilio vel principum, etc., 533.
ille qui tenet in villenagio faciet, etc., 552. in itinere, 1784.
illicitum collegium, 450.
in judicio non creditur nisi juratis, 363.
illud dici poterit feodum militare, 541.
injuria, 1020.
illud enim nimiae libertatis, etc., 1247.
in jus vocando, 1248.
illud ex libertate vitium, etc., 1247.
in libero maritagio, 571.
immoderate suo jure utatur, etc., 1581.
in loco parentis, n., 388.
imperator, 218.
in majorem cautelam, etc., 875.
imperium in imperio, 1511.
in manu, 1703.
impetere, 741.
in misericordia domini regis pro falso clamore
impotentia excusat legem, 588.
suo, 1338.
imprimis autem debet quilibet, etc., 883.
in modum juratae, etc., 1360.
in aequali jure potior est conditio possidentis, in mortua manu, 458.
n., 879.
in naufragomm miseria et calamitate,etc., 261.
in baneo, 1248.
in nostra lege unum, etc., 1366.
in bonis, in terris, 130.
in notis, n., 163 1.
in bladum, n., 581.
in nubibus, 564.
in Britannia tertia pars, etc., 950.
in numero impiorum acsceleratorum habenin calatis comitiis, n., 947.
tur, etc., 1101.
in capite, n., 83.
in obsequio domini regis,vel alicujus episcopi,
in casu consimili, 1208.
I324in casu proviso, n., 599.
inofficiosa, 958.
incendit et combussit, 1616.
in omnibus contractibus, etc., 899.
incertam et caducam hereditatem relevabat, in omnibus, imperatoris, excipitur, etc., 216.
in omnibus placitisde felonia solet, etc., 1690.
524.
in ceux parlox, contra inhibitionem, etc., 13. in omni scibili, etc., 1143.
incipientibus nobis exponere jura populi inops consilii, 638.
Romani, etc., 23.
in pais, 803.
in clientelam recipere, 488.
in pari materia, n., 50.
in perpetuum rei memoriam, 1343.
incolae territorii, 300.
in perpetuum rei testimonium, 73.
in commendam, 354.
in consimili casu, 1 174.
in personam, n., 210.
in corde, n., 539.
in pios usus, 950.
in pleno comitatu, 1052.
in crastino auimarum, 301.
incrementum, 954
in praesenti, 971.
in curia domini regis ipse in propria persona in quibusdam locis habet, etc., 884.
jura decernit, 1055.
inquisitio post mortem, 532.
indebitatus assumpsit, 1148.
in rebus testamentariis, 1095.
in rem, 210.
inde producit sectam, etc., 1266.
indicavit, 1092.
in rerum natura, 1272.
in scriptis, 1668.
in dominico suo, 562.
in ejus unius persona veteris reipublicse, etc., in seculo, n., 350.
insidiatio viarnm, 1754.
224.
insimul computassent, 1 155.
in esse, n., 502.
in socage, 436.
in extremis, 831.
in facie ecclesiae et ad ostium, etc., 596.
instanter, 1739.
instar dentium, 754.
infantiae proxima, 1439.
instar omnium, 611.
in favorem prolis, 1768.
in statu quo, 817.
in favorem vitae, 1738.
in stirpes, 682.
in feudis stride novis, 693.
instrumenta domestica, seu adnotatio, etc.,
in feudis novis, 693.
in feudis vere antiquis, 688.
1327.
insultus, 1 1 16.
in fieri, n., 648.
in fictione juris semper subsistit aequitas, in summo jure, 1238.
inter alia, 1200.
1056.
interdictum, 1395.
in fine comuti fiat, n., 1659.
interesse termini, 608.
in foro conscientae, n., 49.
interest reipublicse ut sit finis litium, 1287.
in foro contentioso, 11 98.
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interficere, 1296.
inter mercatores jus, etc., n., 858.
inter minora crimina, 1667.
interregnum, 185.
inter vivos, n., 974.
intollerabilis injuria, n., 553.
in toto regno, anteducis adventum, etc., 546.
intra mcenia, 382.
intra presidia, n., 859.
in transitu, 594.
in urnam sortito mittuntur, etc., 1325.
in utroque jure, n., 353.
in vacuo, n., 28.
in vadio, 617.
in ventre sa mere, 118.
in via, rem uti pacunt orato, 1270.
ipse autem rex non debet esse sub, etc., n.,
218.
ipso facto, 211.
ipsi regali institutioni eleganter inserta, 1348.
ipsum matrimonium, n. , 401.
ipsius patris bene placito, 313.
irreplevisable, 1144.
is cui cognoscitur, 803.
is qui cognoscit, 803.
isti vero viri eliguntur per commune, etc.,
369istud homicidium, si fit ex hvore, etc.,
1577ita lex scripta est, 22.
ita maritentur ne disparagentur, et per, etc.,
534ite et inter vos causas vestras discutite, etc.,
1074.
item de hiis, quae pro wayvio habentur, etc.,
n., 267.
item prie la commune a nostre dit seigneur,
etc., n., 1771.
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I jure civili, 380.
jure divino, 182.
jure ecclesiae, 362.
jure emphytentico, 1216.
jure gentium, 227.
jure naturae, 281.
jure patronatus, 1227.
jure propinquitatis, n., 6S4.
jure representationis, n., 545.
jure uxoris, 777.
jure vetusto obtinuit, quievisse, etc., 1659.
juris et de jure, n., 431.
juris naturalis aut divini, 407.
juris positivi, n., 48.
juris praecepta sunt haec, honeste ameri, etc.,
29.
juris et seisinae conjuuctio, 666.
juris utruisque doctor, n., 353.
juris utrum, 1230.
jus, n., 28.
jus accrescendi, 857.
jus accrescendi inter merra, etc, n., 652.
jus accrescendi prefertur oneribus, n., 593.
jus accrescendi praefertur ultimae voluntati,
653jus ad rem, 772.
jus albinatus, 333.
jus civili est quod, etc., 33.
jus coronae, 182.
jus commune, 56.
jus dare, n., 59.
jus dicere, n. , 59.
jus disponendi, u., 609.
jus divinum, u., II.
jus duplicatum, 666.
jus feciale, n., 33.
jus fiduciarium, 787.
jus gentium, n., 33.
jus gladii, 1576.
jus imaginum, 366.
jus in re, 772.
jus inter gentes, n., 33.
jus legitimum, 787.
jus naturae, n., 33.
jus uon scriptum, 54.
jus patronatus, 4S8.
jus possessionis, 1 168.
jus postliminii, 1197.
jus praedicti, etc., 1269.
jus praectorium, 1062.
jus precarium, 787.
jus proprietatis, 664.
jus prosequendi in judicio quod alicui debetur, 1 1 13.
jus, et seisinam, 1178.
justa sententia, 954.
jus suum, 1268.
justiciarii ad omnia placita, 1070. "
justitiarii domini regis, etc., 1 174.
justiciarii in itinere, 1070.
justicies, 105 1.
jus trium liberorum, 708.

jam illis promissis, non esse standum, etc.,
1062.
jeofails, 1364.
jeo vous dirai un fable, etc., 1270.
je riens ne celerai, ne sufferia estre cele ne
murdre, 1591.
jetsam, 260.
judex, 1043.
judex de ea re cognoscet, 420.
j adicatum solvere, 1261.
judicandum est legibus, non exemplis, 1775.
judices delegati, 1076.
judibates ordinarii, 1292.
judices selecti, 1325.
judicia perverterunt, n., 1365.
judicis est semper in causis verum sequi, etc.,
n., 1741.
judicium Dei, 1731.
judicium ferri, aquae et ignis, 1732.
judicium parium, n., 1338.
jurabit duodecima manu, 1309.
jura enim nostra, etc., 915.
jura fiscalia, 1058.
juramentum, 954.
juramentum fidelitatis, 515.
kclt' ?£oxwv, 62.
jura personarum, 107.
kiorckiowariandes, 355.
jura regalia, 103.
jura rerum, 107.
laches, 222, 1733.
jura summi imperii, 40.
laesae majestatis, 1495.
jurata-juratores, 1324.
laicos pnvilegio universitatis gaudentes, 1667.
201 1
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la ley est le plus haute inheritance, etc., n., licet apud consilium accusare, etc., 1655.
212.
licet meretrix fuerit antea, etc., 1610.
atitat, 1254.
ligamen, 326.
atitat et discurrit, 1254.
ligam, 260.
atrocinium, 1624.
litera attornatus ad parliamentum, n., 156.
atroni eum similem habuit qui, etc., 1529.
literae clausas, 807.
e droit entre les gens, n., 33.
literae patents, 807.
egatine, 70.
locatio, n., 917.
ege suae dignitatis, 1769.
locatio vel conductio, 1046.
lucri causa, n., 1560.
egendo, n., 411.
locus vastatus, 742.
eges, 1062.
eges non scriptse, 53.
luitur homicidium certo armentorum, etc.,
eges scriptas, 69.
1708.
eges posteriores priores contrarias abrogant,
magister census, 1097.
77, 78.
eges sola memoria et usu retinebant, 54.
magna charter, 72.
eges sub graviori lege, 71.
mainceuvre, a manu, 1080.
egibus patrise optime instituti, 58.
mainour, 1733.
egis ignorantia netninem excusat, n., 49.
mainpernors, 1125.
egum Anglicanarum conditor, 56.
major pars, n., 458.
e roy remercie ses loyal subjects, accepte, majora regalia imperii prae-eminentiam, etc.,
etc., 176.
217.
e roy le veut, 175.
mala grammatica non vitiat chartam, 840.
e roy s'avisera, 175.
mala in se, 47.
e subpoena ne serrvit my cy, etc., 1064.
malam cervisiam faciens, in cathedra, etc.
1556.
les juges sont sages personnes et autentiques,
mala prohibita, 47.
etc., 9.
es norices de lour enfantz, n., 1485.
malitia praecogitata, 1596.
es partidas, 55.
malitia supplet aetatem, 444.
es prelats, seigneurs, et commons, subjects, malo animo, 1536.
etc., 176.
malum in se, n., 417.
etres de cachet, 124.
malum prohibitum, 351.
malus usus abolendus est, 66.
evant, 12 19.
manbote de villano et sokeman, etc., n., 543.
evant et couchant, 501.
mancipia, quasi manu capti, 380.
evantes et cubantes, 1029.
evari facias, 1252.
mandamus, n., 354.
mandatus, 87.
ex, n., 28.
ex et consuetudo parliarnenti, n., 65.
manege, 17.
ex Cornelia, 1106.
manerium, a manendo, 550.
ex Hostilia de furtis, 1635.
manes, 337.
ex Julia majestatis, 1481.
manucaptio, 11 25.
ex loci, n., 114.
manu forti, 1171.
ex mercatoria, n., 65.
mansueta quasi manu assueta, 850.
ex neminem cogit ad vana seu impossibilia, marchio, 357.
mare clausum, n., 98.
1 141.
ex non exacte definit, sed, etc., 52.
mare liberum, n., 98.
ex parliament! est a multis ignorata, n., 150. maritagium, 533.
niarshalsea, 1666.
ex pure poenalis obligat tantum, etc., 49.
materia prima non est corpus, etc., 1296.
ex scripta, 53.
mayhemium, 1603.
ex est summa ratis insita, etc., n., 34.
membrum pro membro, 1603.
ex talionis, 1433.
memento, 1490.
ex terras, 494.
ibelli famosi, 1550.
memorandum, 1151.
mensura domini regis, 247.
ibellus, 1099.
mendacium sibi ipsi imponere, 1102.
iberam legem, 1323.
meum, 1624.
iber judicialis, 1778.
mensa et thoro, n., 1564.
iber et legalis homo, 1307.
iber homo non amercietur pro parvo, etc. , mercen-lage, 1779.
mercheta (or) marcheta, 545.
1758.
mere right, jus merum, 664.
beri sokemanni, 541.
mesne, de medio, 1217.
iberos et legales homines, 13 14.
ibertas quidlibet faciendi, n., 112.
mesprio, 1513.
mes, si la pleynte soit faite, etc., 1603.
ibertum socagium, 528. metropolitanus et primus totius Anglise, etc.,
liberum animum testandi, 952.
Mberum et commune socagium, 544.
n., 343iberum tenementum, 482.
meum et tuum, n94.
icebat palam excipere, etc., 1323.
michel-gemote, 135.
icentia concordandi, 811.
michel-synoth, 135.
licentia loquendi, 1270.
milites, 364.
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minora regalia, 217.
minus sufficietis in literature, 352.
minutiae, 1398.
mitter le droit, 783.
mitter Testate, 782.
mittimus, 1691.
mittitur adversarius, etc., 1250.
modus, n., 495.
modus decimandi, 496.
modus de non decimando et valet, 498.
modus legem dat donationi, 771.
modus levandi fines, 810.
modus tenendi parliamentum tempore regis,
etc, n., 134.
moerda, 1591.
molliter manus hnposuit, 1117.
monstrans de droit, 106 1.
mort d'ancestor, 11 74.
mortis causa, 973.
mortuum vadium, 622.
mulier, 709.
mulier puisne, 708.
mullus clericus nisi causidicus, 9.
municipium, 34.
murdrum, 159 r.
murdravit, 1702.
misera est servitus ubi jus est vagum aut
incognitum, 374.
muta canum, 884.
mutatis mutandis, 175.
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ne quis plus donasse, etc., 771.
necare, 1296.
necessitas culpabilis, 1584.
nec quidquam publicae mercis tarn venale
fuit quam advocatorum perfidia, n., 1047,
nec regibns infinita aut libera potestas, 212.
nec super eos per vim vel per arma, etc., n.,
1055.
nec super eum ibimus nec super eum mittemus nisi, etc., n., 1055.
nec vero me fugit quam sit acerbum, etc.,
1761.
nec videtur incongruum nulieres habere, etc.,
13neife, 553.
nembda, 1313.
neminem voluerunt majores, etc., 1325.
nemo ad regem appellet, etc., 1063.
nemo bis punitur pro eodem delicto, 1710.
nemo beneficium suum perdat, 1313.
nemo debet bis vexari pro eadem causa, n.,
894.
nemo est haeres viventis, 635.
nemo in propria causa testis esse debet, 415.
nemo invitus campellitur, 653.
nemo miles cadinatur, etc. , 742.
nemo potest exuere patriam, n., 329.
nemo potest plus juris, eic, 801.
nemo tenebatur prodere seipsum, 1688.
nemo tenetur seipsum accusare, 415, 416.
nemo testis esse debet in propria causa, 1332.
Nam apiscimur possesionem, etc., 772.
nepos, 205.
Nam de minimis non curat lex, 12 12.
neque quid, neque quantum, etc., 1296.
nam deficiente conditione, etc., n., 975.
neque quisquam agri modum, etc., 523.
nam ex antecedentibus, etc. , 840.
neque societas, neque collegium, neque, etc. ,
nam feudum sine investitura, etc., 771.
450.
nam legis vigilantibus, non dormientibus, nient culpable, 1729.
subvenient, 1177.
nihil, 1250.
nam nemo est haeres viventis, 564.
nihil de re accrescit, etc. , 654.
nam omne crimen ebrietas, et incendit et nihil debet, 1280.
detegit, 1443.
nihil dicit, 1213.
nam omne testamentum, etc., 957.
nihil enim aliud potest rex, nisi, etc., 216.
nam qui facit per alium, facit per se, 390.
nihil habet, 1173.
nam qui haeret in litera haeret in cortice, 840. nihil quod est inconveniens est licitum, n.,
nam, qui non prohibit, cum prohibere, etc.,
59nihil ratum esse, nihil legis vim habere, etc.,
39°nam quilibet potest renunciare juri, etc.,
n., 83.
1711.
nihil sanctius, nihil antiquius, etc. , 1324.
nam quod remedio destituitur, ipsa re valet, nil debet, 1352.
si culpa absit, 1040.
nil habuit in tenementis, 607.
nam quod semel meum est, etc., 774.
nisi captus est per speciale, etc., 1126.
nisi convenissent in mannum viri, 443.
nam silent leges inter anna, 1788.
nam verba debent, etc., 841.
nisi leguleius quidam cautus, et acutus, etc. ,
narratio, 1262.
n., 18.
nisi per legale judicium, etc., 1313.
nativi, 553.
nativitate, 1234.
nisi prius, 1069.
natura brevium, 1174.
nisi sub scriptura, etc., 1245.
ne admittas, 1227.
nobiliores natalibus et honorum luce conspine alquis scholas regens de legibus in cadem,
cuos, etc., 235.
etc., 14.
noctuma diruptio alicujus habitaculi, etc.,
ne episcopi saecularium placitorum ofEcium
1620.
suscipiant, 1075.
nocumentum, 1201.
ne exeat, n., 239.
nolle prosequi, n., 1358.
ne exeat regum, 239.
nomen generalissimum, 487.
ne exeat regno, 125.
non assumpsit, 1280.
ne faciat vastum vel estrepementum pendente non assumpsit infra sex annos, 1287.
placito dicto, 1211.
non compos, 272.
ne injuste vexes, 1217.
non compos mentis, 270.
ne per scripturam, etc., 1297.
non compotes, 952.
Book IV.—38.
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nou constitit, 1715.
nuper de facto, et non de jure, rege Angliae,
non cul, 1729.
190.
non culpabilis, 1280.
nuper obiit, 1175.
non defuit illis operae et laboris, etc., 1732. nupta, n., 411.
non est inventus, 306.
non est factum, 1280.
obiter dictum, n., 204.
non fecit vastum contra prohibitionem, 121 1. ob alterius culpam tenetur, sive, etc., 394.
non fuit electus, 1240.
occidere, 1296.
non habuit ingressum nisi per Gulielinum, odhal, 515.
etc., 1 172.
officina genitum, 515.
non igiter magis est contra, etc., n., 1431.
officina justitiae, 1062.
non in regno Angliae providetur, etc., 810.
01 de vdfiot rb iUaiov, etc., n., 34"
non inde est culpabilis, et pro bono, etc., n., olim a praslatis cum approbatione regis et
baronum dicitur enianasse, 1096.
1730.
non jus sed seisina facit stipitem, n., 668.
omnes comites, et barones, et milites, etc.,
non licet alicui de caetero, etc., 727.
520.
non multa, sed multum, 25.
omnes praedia tenentes, quotquot, etc., 519.
omnes res suas liberas et quietas haberet, 259.
non nobis tantas componere lites, 76.
non obstante, 729.
omnia, n., 267.
non obstante aliquo statuo in contrarium, omnia catalla cedaut defuncto, etc., 94S.
omnia peccata paria sunt, n., 48.
301.
omnia quae movent ad mortem sunt Deo
non omittas, n., 1254.
non omnium quae a inajoribusconstituta, etc.,
danda, 268.
omnibus qui reipublicae prassunt etiam, etc.,
n., 59non probe petat aliquid, n., 266.
55omni exceptione majores, 1323.
non prosequitur, 1267.
omni privilegio clencali nudati, etc., 1562.
non potest rex gratiam facere, etc., 1770.
omni quoque corporali cruciatu semoto, 934.
non sequitur clamorem suum, 1338.
omnium gravissima censetur vis factu, etc. ,
non sine magna juris, etc., 1306.
non sum informatus, 1354, 1355.
1601.
non sunt aliquas civitates seu burgi infra, omnium rerum immunitatem, 560.
etc., n., 162.
onus probandi, 1637.
non suspicio cujuslibet vani et meticulosi, ore tenus, 749.
etc., 120.
ousterlemain. 532.
non ullam habebant episcopi auctoritatem, oyer, 1270.
oyer and terminer, 1071,
etc., 1096.
non vult prosequi, n., 243.
nones, n., 605.
pais, n., 1233.
normanni chirographorum, etc., 765.
palladium, 1735.
nos, divini juris ngorem moderantes, etc., pancratium, 1581.
1591parcus, 1033.
paratus venficare, n., 1729.
nota est sponsis judicialis, etc., 1401.
paravail, 1217.
novae narrationes, 1269.
novis injuriis emersis nova constituere reme- parens patriae, n., 270.
pares, 362.
dia, 135.
pares curiae, 523.
no^tas incognitas disciplines, etc., 1305.
pares curtis, 523.
nudum pactum, 901.
pares debent interesse, etc., 775.
nul disseisin, 1280.
pari materia, n., 1055.
nul tiel record, 1301.
pari passu, 945.
nul tort, 1280.
parium lamentum, n., 134.
nul tort, nul disseisin, 1176.
pari ratione, n., 748.
nulla electio prselatorum, etc., 341.
parler, n., 135.
nullam veritatem celabo, nec, etc., 1591.
nulli vendemus, nulli negabimus, aut, etc., parler la nient, n., 134.
parliamentum, n., 134.
130.
parliamentum indoctum, 166.
nullius filius, 434.
nullum sentagium ponatur in regno, etc., pars mulctae regi, vel civitati, pars ipsi, etc.,
1576.
533.
pars ilia communis, etc., 652.
nullum simile est idem, 628.
pars rationabilis, 597.
nullum tempus occurrit ecclesiae, 1102.
partem pro toto, 920.
nullum tempus occurrit regi, 222.
nullum tempus occurrit reipublicae, n., 222. partes finis nihil habuerunt, 817.
nullus episcopus vel archidiaconus, etc., 1075. partes rationabiles, 950.
nullus liber homo aliquo modo destruatur, particeps crimiuis, n., 1331.
partus sequitur yentrem, 553.
etc., 122.
parum cavisse videtur, 1746.
nullus liber homo capiatur, vel, etc., 1734.
parva baga, 1062.
nullus ballivus de caetero, etc., 13 10.
parva consuetude 491.
mine pro tunc, 1364.
parva proditio, 1601.
nunquam custodia alicujus de jure, 436.
2014

FOREIGN WORDS AND PHRASES.

643

per visum ecclesiae, 1097.
parvum servitium regis, 544.
petit, 1480.
passim, n., 139.
petit sergeanty, n., 537.
pater, 674.
petit treason, 1601.
pater aut mater defuncti, etc., 680.
petitio consilii, 1740.
pater cunctos filiosadultos a se, etc., 545.
petition de droit, 1232.
pater est quem nuptiae demonstrant, 419.
petitio principii, n., 475.
paterfamilias, n., 391.
0wf yevio$Li koL tytvtTO, n., 28.
patria potestas in pietate debet, etc., 425.
patronatus, 488.
0J7?.or, 1497.
patruus, 694.
pia fraus, 576.
peccata suos teneant auctores, nec, etc., piepoudre, 1665.
pied puldreaux, 1049.
1761.
peccatum illud horribile, inter Christianos piepoudre curia, pedis pulverizati, 1049.
pignoris appellatione earn proprie, etc., 625.
non nominandutn, 1612.
peculatus, 1516.
pignus, 625.
peculiari poena judicem puniunt; peculiari, placita de debitis quae fide interpostur deberetc., 1593.
tur, etc., 1064.
pecusvagans, quod nullus petit, etc., 266.
plagiarii, 1614.
plegios de prosequendo, 1 142.
peine forte et dure, 17 17.
plegios de retorno habendo, 1142.
pendente lite, 958.
plenam potestatem et auctoritatem, etc., n.,
per annum, n., 51.
per annulutn et baculum, 342.
3I7per aucui, 1 172.
plena probatio, 1332.
per buccellam deglutiendam abjuravit, 1732. plenum dominium, 772.
per capita, n., 678.
pluries, 1 132, 1133.
per clerum et populum, 341.
pluries alias, 1252.
per diem, 941.
pluries capias, n., 1254.
per extinguisher le droit, n., 784.
pluries habeas corpus, 1127.
poena viginti aureorum statuiter adversus,
per fonnani doni, n., 506.
per juana aperta, n., 1621.
etc., 1558.
perjurii pcena divina, exitium ; humana pomoeria, 20.
dedecus, 1538.
ponatur, 1759.
per industriam, etc., 849.
pondus regis, 247.
per infortunium, 1482.
pone, 1050.
per ipsum regem, 808.
pone per vadium et salvos plegios, 1249.
per ipsum regum et totum concilium in ponit se super patriam, n., 1730.
parliamento, n., 204.
posse comitatus, 304.
per laudamentum parium suorom, 742.
possessio fratris facit, etc., 692.
possessiones in jurisdictionalibus, etc., 744.
per magnum servitium, 537.
per inedietatem lingua?, n., 1738.
postea, 1340.
per minas, 119.
post mortem, 1 103.
per mitter le droit, n., 784.
postliminium, 334.
per modum dividendae, in quo ponentur, post urnam permittitur accusatori, 1325.
etc., 1659.
potentia, 856.
potentia propinqua, 634.
per my et per tout, 648.
potentia remotissima, 635.
per pais, 1312.
per patriam, 1292.
pound-covert, 1033.
perquisitio, 702.
pound-overt, 1033.
perquisitor, 685.
prae, 216.
per quod, 12 19.
praecipe, 632.
per quod servitium amisit, 1020.
praecipe in capite, 1181.
praecipe quia dominus remisit curiam, 1181.
per sceptrum, 342.
praecipe quod reddat, 818.
per se, n., 34.
per servitium militare, 528.
praedia volantia, 886.
persona, 347.
praedium, n., 492.
praedium domini regis est, etc., 562.
persona ecclesiae, 347.
persona impersonata, 352.
praefectus praetorio, 982.
per stirpes, 683.
praemunio, n., 1504.
per breve de privato sigillo, 808.
praemunire, 126.
per testes, 963.
praemunire facias, 1504.
propositus ad quartam circiter, etc, 1052.
per tot, 1 15 1.
per totam curiam, n., 1270.
praerogativa regis, 72.
per tout, et non per my, 648.
praescripto, n., 498.
praescriptio annalis, quae currit adversus,
per totum triennium, 1216.
per verba de futuro, n., 406.
etc., 1710.
per verba de praesenti, n. , 398.
praesenti, 764.
praesumitur pro legitimatione, 431.
per verba de presenti tempore, n., 401.
per vinum delapsis capitalis pcena remit- praesto sum, n., 1729.
praesumptio juris et de jure, n., 565.
itur, 1443.
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pro roba ad opus regime, 201.
praetoritomm memoria eveutorum, 58.
praetor, 788.
pro tanto, 601.
praetor fidei comruissarius, 787.
pro tempore, n., 172.
pro tempore, prospe, procommodo.minuitur,
prender, 1034.
prerogative regis, 551.
etc., 289.
pretium feudi, 1498.
pro tenentibus per legem Angliae, n., 587.
protestando, 1290.
primae, 344pro timore mortis, et recesserunt quam cito
prima facie, n., 50.
prima seisin, 531.
potuerant, n., 1447.
primaries preces, 344.
pro salute animae, 398, 399.
primarise ecclesiae, 99.
pro salute animarum, 408.
primer seisin, 1507.
pro salute animae ejus, ecclesiae consilio, 1098.
prout eis visum fuerit, ad, etc., 369.
primitiae, 254.
publici juris, 476.
primogenitus, n., 204.
primum coram comitibus et viatoribus, etc., puer, n., 364.
pueritia, 1438.
265.
puis darrein continuance, 1293.
primum patris feudum, 1784.
principes regionum atque pagorum, etc., 1050. puisne, 627.
puisse porter bref, etc. , 628.
prisage, 279.
pupillum o utinam, quern proximus, etc.,
prit, 1729.
prit, praesto sum, 1729.
437pur auter vie, 579.
privilegium clericale, 1508.
pur l'arduite' de lour charge, et le, etc., n.,
proavus, 674:
173probator, 1720.
pur murdre le droit, 1591.
pro bono publico, n., 278.
purpesture, 1567.
probus et legalis homo, 367.
purum villengium, 528.
procedendo, 315.
purus idiota, 270.
procedendo ad judicium, 1 107.
prochein amy, 443.
qua, n., 373.
pro confesso, 1397.
quadruplicatio, 1289.
pro corpore comitatus, 1696.
quae, n. 267.
pro correctione et salute animae, 1613.
procul dubio quod alteram libertas, etc., 1446. qua cavetur antiquitus, nequis ob causam
orandam pecuniam donumve accipiat;
procurator, 1044.
procuratoribus, qui in aliquibus partibus
n., 1047.
quaedam praestatio loco relevii, etc., 548.
attornati nuncupantur, 1044.
quoedam nova consuetudo, n., 278.
pro defectu haeredis, n., 1773.
quae de minimis non curat, 1452.
proditio, 1480.
proditorie et contra ligeantiae suae debitum, quae enim res in tempestate, levandae, etc.,
260.
1702.
quae nihil frustra, 752.
pro dignitate regali, 202.
quae ipso usu consumuntur, 7S9.
pro eo quod leges quibus utuntur, etc., 88.
quae in summis tribunalibus, etc., 1389.
pro falso clamore suo, 1267.
quaere, n., 1566.
pro feodo militari reputatur, 538.
quae relicta sunt et tradita, 1391.
pro forma, 1081.
quae secundum canones et episcopales legis
progmatici, n., 1044.
ad regimen animarum pertinuit, 1097.
progressum est ut ad filios, etc., 682.
quam ad lllud facere debet, et solet, 1218.
pro hac vice, n., 307.
quamdiu bene se gesserint, 240.
pro jure alicujus murdriendo, 1591.
quam legem exteri nobis posuere, eandem
pro laesione fidei, 1064.
illis ponemus, 234.
pro opera et labore, 450.
quand un seigneur de parlement seyra, etc.,
prope finem, 229.
1656.
prope soli barbarorum singulis, etc., 1563.
quando hasta vel aliud, etc., 826.
propositus, 674.
quando lex aliquid alicui concedit, etc., n.,
propria tnanu, 1062.
propria manu pro ignorantia, etc., 764.
5°5quant au ceste article, il demande grand,
proprields, 515.
etc., n., 175.
propter affectum, 1322.
quanta esse debeat per nullum assisam, etc.,
propter defectum, 1321.
136.
propter defectum sanguinis, 705.
quantite, n., 135.
propter defectum sexus, 1322.
quantum, 274.
propter delictum tenentis, 706.
quantum inde regi dare valeat, etc., 1759.
propter honoris respectum, etc., 1321.
quantum meruit, 1092.
propter odium et atiam, 1126.
quantum pater aut; etc. , 657.
propter odium delicti, 1452.
quantum valebat, 1 154.
propter privilegium, S79.
quare clausam fregit, 1171.
proprio vigore, n., 1036.
quare clausum querentis fregit, 1 195.
pro re nata, 161.
quare domum ipsius, etc., 860.
pro retorno habendo, 1141.
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quare ejecit infra ternrinum, 1184.
quo warranto, n., 367.
quare impedit, 665.
quoad hoc, 80.
quod ab aedibus non facile revellitur, 886.
quare incumbravit, 1227.
quod habeant et teneant se semper, etc., 370.
quare Don admisit, 1228.
quod computet, 1 155.
quare vi et armis clausum, etc., 1198.
quod cum per consuetudinem, etc., 948.
quarto die post, 1247, 1248.
quasi, u., 490.
quod defendat se duodecima manu, 1309.
quasi agnum committere lupo ad devoran- quod ei deforceat, 1180.
quod distributio rerum quae in testamento
dum, 437.
quasi clausum, 8S7.
relinquuntur auctoritate ecclesiae fiet,
quasi corporations, n. 448.
1097.
quasi ex contractu, 899.
quod dotam earn, etc., 597.
quateiius, 449.
quod enim jus habet fiscus in aliena, etc.,
260.
que estate, 722.
que les pitz eisnesdes rois d'Engleterre, etc., quod enim sanctius, quid omni, etc., 1618.
quod fieri faciat de bonis, 1373.
n., 204.
quemadmodum theatrum, cum commune quod A. injuste levavit, etc., 1208.
sit, etc., n. 473.
quod libera sit cujuscunque ultima .voluntas,
queplese a nre dit Sr de, etc., n., 139.
954quod A. et B. levaverunt, 1208.
querela inofficiosi testamenti, 958.
querelatus aulem postea tenetur respondere, quod manus domini regis, etc., 1233.
quod manus domini regis amoveantur, 1235.
etc., 1740.
quod nullius est, id ratione, etc., 716.
qui alienum fundum, etc., 874.
quod naturalis ratio inter omnes, etc., n., 33.
qui arma gerit, 366.
qui cadere possit in virum, etc., 1447.
quod nocumentum amoveatur, 1369.
qui contra formam, etc., 707.
quod ordinarii, hujusmodi, etc., 950.
qui cum aliter tueri se non, etc., 1583.
quod paenam imprisonamenti, etc., 1370.
qui de nece virorum illustrium, qui, etc., quod permittat, 1222.
148 1.
quod praegnantis mulieris demnatae, etc.,
qui ex damnato, etc., 708.
1768.
quod permittat prosternere, 1207.
qui facit per alium facit per se, 452.
quod populus postremum jussit, id jus ratum
qui font banque route, 934.
qui in utero sunt, injure civili, etc., 118.
esto, 78.
qui illi de temporalibus, episcopo, etc., 349. quod principi placuit legis, etc., 63.
qui improbe coeunt in alienam litem, etc., quod quisque populus ipse sibi, etc., n., 34.
quod semel factum est, non potest infectum
1532qui non habet in crumena luat in corpore,
reddi, n., 786.
1759quod talem eligi faciat, qui melius, etc., 309.
qui prior est tempore potior est jure, n., 626. quod ultima voluntas, etc., n., 566.
quorum, 214.
qui Romam fide public^ venerat, n., 227.
qui sentit comrnodum debet sentire et onus, quorum aliquem vestrum a. b., e C, 314.
quos bauci narratores vulgariter appellamus,
n., 162.
qui statuit aliquid, parte, etc., 1671.
14.
quoties bella non ineunt, etc., 875.
qui tarn, 1154.
quoties in verbis nulla, etc., 840.
qui tarn pro domino rege, etc., 1154.
qui vi rapuit, fur improbior esse videtur, 1639. quousque, n., 556.
qui vicem alterius gerit, n., 349.
quum bellum civitas aut illatum, etc., 369.
quia emptores, 72.
quia interest reipublicae ut sit finis litium, rapina, 1639.
raptus mulierum, 1607.
1728.
quia juris civilisstudiososdecethaud, etc., 8. rapuit, 1703.
quia non sua culpa, sed parentum, etc., 405. rationabiles expensas suas in variendo, etc.,
quia timet, 1382.
n., 162.
quia tollit atque eximit causam e curia ba- ratione privilegii, 879.
ronum, 1050.
ratione soli, 851.
quibus major reverentia et securitas, etc., ratione tenurae, 1214.
. 1518.
recht, n., 28.
quiddam honorarium, 1046.
recordari, 1952.
quid enim est jus civile? quod neque inflecti recordari facias, 1182.
gratia, etc., n., 1047.
recordari facias loquelam, 1050.
quid pro quo, 380.
recordari or pone, 1143.
quieti reditus, 513.
recordum, 1296.
quilibet totum benet, etc., 648.
recusatio judicis, 1321.
quinetiam lex pcenaque lata, malo quae, etc., reddendum, 759.
1552reditus, 5 II.
quinto exactus, 1252.
reditus albi, 513.
quo animo, 1296.
reditus capitales, 53.
reditus siccus, 512, 513.
quo minus, 1058.
reducto ad absurdum, n., 30.
quo minus sufficiens existit, 1058.
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regalem potestatem in omnibus, 103.
regardant, 552.
reges ex nobilitate, duces ex virtute sumunt,
369regiam majestateui, S3,
registrum omnium brevium, 1174.
regni Angliae; quod nobis jure, 188.
regulae generales, 1146.
rejectione celebrata, in eoruni locum, 1325.
religio reformata, pax fundata, inoneta, etc.,
n., 250.
relevium, 530.
rem in bonis nostris habere, etc. , 854.
remisit curiam suam, 1181.
remissum magis specie, quam vi, etc., 281.
remitter, 1143.
rem tantam tam negligenter, 1729.
repleader quod partes replacitent, 1353.
replegiare, 1033.
replegiari facias, 1 142.
replevin, 1140.
replicatio, 1289.
reprendre, 1767.
repudium, 1296.
res, n., 898.
rescous, 1141.
res gestae, n.. 307.
residuum, 117.
res inter alios acta, 1327.
respondeat ouster, 1274.
respondeat ouster, 1354.
respondentia, 920.
responsa prudentum, 69.
responsio—le roi ent fra sa volente, etc., n.,
1771.
restitutor, 56.
retraxit, 1267.
1(!US, IO43.
leverentia et obsequium, 1296.
revertendi animum videntur,,etc, 850.
revue du Droit Francais et Etranger, n., 231.
rex allegavit, quod ipse omnes, etc., 218.
rex debet esse sub lege, quia lex facit regem,
216.
rex est vicarius, et minister Dei in terra, etc.,
217, 218.
rex tenuit magnum concilium, etc., 519.
rex vicecomiti salutem, etc., 1 120.
riens per descent, n., 718.
rogo, 216.
rogatio testium, n., 955.
rogaverunt omnes episcopi magnates, etc.,
43°romani pueri longis, etc., 923.
roture, fief roturier, n., 543.
rustici, 875.

sanctio justa, jubens hones*a et prohibens
contraria, 107.
sanctio justa, jubens honesta, et prohibens
contraria, 1019.
sans nombre, 1220, 1221.
sapientes, fideles, et animosi, 369.
scandalum magnatum, 363.
schismaticus inveteratus, 351.
sciendum tam en quod, in hoc placito, etc.,
1691.
scilicet, per quas feudum amittitur, 1498.
scintilla juris, 1744.
scire facias, n., 205.
scribatis Episcopo Karl quod—Roberto de
Icard, etc., 345.
scribere est agere, 1484.
scutagium, 537.
scutum, 366.
secta, 1266, 1267.
secta, a sequendo, 1218.
secta ad furnum, etc., 1218.
secundum legem et consuetudinem Angliae,
1656.
secundum aequum etbonum, 1391.
secundum consuetudinem manerii, 1181.
secundum formam doni, 1179.
secundum formam statuti, 1297.
secundum regulas, n., 350.
secundum subjectam materiam, 208.
securitas legatorum utilitati quae ex, etc,
227.
se defendendo, 119.
sed non allocatur, 1270.
sed quaere, n., 1283.
sed vide supra, n., 1627.
seisina facit stipitem, 677.
semble, n., 1374.
semi-plena probatio, 1332.
semper dabitur dies partibus, etc., 1315.
senatus consulta, 72.
senatus decreta, 72.
sententia, 954.
sententia rerum divinarum humano sensu,
etc., 1458.
sentum, 537.
senior (orT senator, 357.
septuagesima, 1246.
servare leges, quibus ipse solutus est, 216.
servato juris online, 1577.
servi aut fiunt, aut nascuntur; fiunt, etc.,
380.
servi nascuntur, 380.
service de chivaler, 528.
servientes ad legem, 1045.
servita servientium et stipendia famulorum,
966.
servitium militare, 528.
servitium scuti, 537.
saccularii, 1639.
servitus est jus, etc., 563.
sacerdos interroget dotem, etc., 597.
sacerdotes a regibus honorandi sunt, non servus, n., 364.
servus facit, ut heras det, 901.
judicandi, 1074.
sextus decretalium, 70.
sacrementum decisionis, 1309.
shetar, 1659.
sacramentum domini regis fregisse, 241.
si a domino ter citatus non comparuerit, 742.
sacramentum regis, 213.
saepe qaesitum est an comitum numero, etc. , si aliquis mulierem pregnautem percusserit,
etc., 118.
229.
si aliquis per superbiam, etc., 1101.
salvamentum, n., 517.
si antiquitatem spectes, est vetustissima, etc.,
salvo pudore, 1610.
146.
sancta Maria de arcubus, 1076.
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si ascun ust estre mute, ill serra convict de sit omnis vidua sine marito duodecim menses,
431felony, 1719.
si decedens plura habuerit, etc., 883.
sit quilibet homo dignus, etc. , 876.
si dominum cucurbitaverit, etc., 1498.
sit visitator, n., 462.
si dominum deservire noluerit, 742.
sive quis incuria, sive morte repentina, 948.
sive sit masculus sive faemina, 534.
si dominum ejuravit, etc., 742.
si dominus commisit feloniam, per quam, sive volentibus, sive nolentibus mulcribus,
etc., 1608.
etc., 1498.
soca (or) socus, n., 542.
si dominus feodi negat, etc., 1174.
si domino deservire noluerit, etc., 1498.
socagium, 542.
si enim ipsi raptores metu, vel atrocitate, etc. , socagium est servitium socae, n., 542.
sodales legem quam volent, etc., 455.
1608.
soient mys en la prisone forte et dure, 1719.
si equam meam equus, etc., 849.
si fecerit feloniam, dominum forte cucurbi- soit droit fait al partie, 1232.
tando, 1498.
soit fait comme ll est desire\ 175.
soit mys et demoerge, 189.
si home fait a moy manace, etc., 11 16.
si home port ejectione firmae, etc., 1185.
sokemanui, n., 543.
si imperialis majestas causam cognitionaliter, sokemans, 558.
etc., 61.
sokemanries, 558.
soient faeniinarum ductu bellare, etc., 184.
si in chartis membranisve, etc., n., 866.
si issint aveigne, que Dieux defende, etc., soient praetores, si talem hominem, etc.,
n., 204.
273.
solere aiunt barbaros reges, etc., 201.
si juratores erraverint, etc., 1348.
si milites quid in clypeo literis, etc., 375.
solidus legalis, 1636.
si niortuo viro uxor ejus remanserit, etc, 596. solvendum in futuro, 971.
si non omnes, 1071.
solvit ad diem, 1289.
si non omnes qui rem, etc., 653.
son assault demesne, 1117.
sparsim, 741.
si non sequatur ipsius, etc., 626.
si pares veritatem noverint, etc., 742.
stabitur praesumptioni donee probetur in
si per annum et diem, etc., 742.
contrarium, 1332.
si petens sectam produxerit, etc., 131a
stare decisis, n. , 798.
si plura sint debita, vel plus legatum fuerit, starra, 1659.
statuimus ut omnes liberi hommes, etc., 520.
etc., 970.
si quid universitati debetur, singulis, etc., statutum de militibus, n., 310.
465statutum de tallagio non concedendo, n., 251.
si questum tantum habuerit is, etc., 745.
statutum Walliae, u., 82.
si quis impatientia doloris, aut, etc., 1586.
stipes, 670.
si quis, me nesciente, quocunque meo telo stipulatio or satisdatio, 1260.
vel, etc., 269.
stneti juris, 568.
si quid misericordiae, etc., 943.
sub modo, n., 93.
si quis ad battalia curte sua exierit, 1295.
sub silentio, 174.
si quis aliquid dixerit contra testamentum, subpoena, 707.
etc., 1097.
subpeena ad testificandum, 1329.
si quis baronum seu hominum meorum, etc., subpeena duces tecum, 1328.
1098.
subpoenas gratis, 1359.
si quis felem, etc., 853.
successionis feudi talis, etc., 678.
si quis terrain haereditariam, etc., 570.
sui generis, n. , 867.
si rector petat versus parochianos oblationes sulla-tribunis plebis sua lege injuriae, etc.,
et decimas debitas et consuetas, 1090.
140.
si tamen evidenti, etc., 1362.
summa de laudibus christi ferae virginis, 12.
si te fecerit securum, 1244, 1245.
summa et maxima securitas, per quam, etc.,
si uxor possit dotem, etc., 593.
100.
si universitas ad unum redit, 447.
summa injuria, n. , 52.
si vasallus feudum, etc., 740.
summa providentia, 436.
si viderint expedire, n., 464.
summun jus, n., 52.
sic utere tuo, ut alienum non lsedas, 273.
sunt jura, sunt formulae, etc., 1113.
sicut alias, 1252.
sunt quaedam brevia formata, etc., 1 1 13.
sigillum est cera impressa, etc., n., 765.
super altum mare, 1104, 1105.
significavit, not.
super visum corporis, 310.
signum, n., 835.
super visum vulneris, 11 18.
silva caedna, n. , 491.
superoneravit, 1221.
similiter, n., 1475.
supersedeas, 315.
simoniacus, n., 495.
supplicavit, 1651.
simplex obligatio, 801.
sur cognizance de droit come ceo, etc., 812.
sine calumpnia verborum, etc., 1365.
sur cognizance de droit tantum, 813.
sinecure, 348.
sur concessit, 813.
sine die, 1293.
sur disseisin, 1271.
sine scripto jus venit, quod, etc., n., 64.
sur grant et render, n., 699.
sit in miserscordia, 1759.
sursumredditio, 784.
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suum cuique incomtuodum ferendum est, traditionibus dominia rerum, etc., 772.
etc., 1448.
trans Tiberim, 934.
suum cuique tribuere, n., 30.
treasure Francois, 334.
sus, per col, 1774.
tresayle, 1175.
suspendatur per collum, 1774.
trespass vi et armis, 11 16.
sweinmote, 1080. ■
triens tertia, 591. '
sylvestres, 508.
trina admonitio, 1717.
symbolum animae, 883.,
trinoda necessitas, 320.
syngrapha, 754.
triplicatio, 1289.
trover, 1145, 1146.
tacito et illiterate) hominum, etc., 54.
tu magis scire potes, etc., 1336.
tales de circumstantibus, 1324.
turpe esse patncio, et nobile, et, etc., 6.
talis qui ita convictus, etc., 1177.
tain immensus aliarum super alias, etc., 69. ubicunque fuerimus in Anglia, 1055.
tamen ilia tormenta gubernat dolor, etc., ubi quis uxorem suam, etc., 597.
1718.
ubi nullum matrimonium, ibi nulla dos, 592.
tanquam testamentum inofficiosum, 420.
ubi scelus est id, quod non, etc., 1612.
tastamenti executores esse debent ii, etc. , 959. udal, 515.
Tefeia fuAuna aptrri, etc., 18.
ulna, 246.
tenetur se purgare si qui accusatur, per., etc., ultimum suplicium, 1436.
ultimus hasres, 265.
tenementorum aliud liberum, aliud, etc., 527. ultra, n., 1060.
tenendum, 758.
ultra mare, 1303.
tenendum per servitium militare, etc., 758.
ultra taxam viginti, etc., n., 1060.
tenor est qui legem dat feudo, 771.
uncore prist, 1274.
tenens per legem Angliae, n., 587.
unde nihil habet, 1173.
tenet, n., 1212.
un disposition a faire un male chose, 1596.
tenuit, n., 1212.
une repouse sans replique, n., 1080.
terminer, 1656.
unigemtus, 124.
terminus, 608.
unius responsio testis omnio non audiatur,
terminus aquo, 960.
I33I. I332terra? dominicales regis, 256.
unum qui consilium daret, alterum qui, etc.,
terra firma, 720.
1454terra Wallise prius regi jure fcedali subjecta, usura maritima, 920.
n., 82.
usus non jus facit norma loquendi, n., 28.
terra potestas finitur, ubi finitur armorum usus fructus, 787.
vis, n., 98.
usque ad triginta, n. , 1060.
terra dominicales, 550.
utile per inutile non vitiatur, n., 1204.
terre-tenant, 551.
utiles esse opiniones has, quis negat, etc.,
terrise Wallise cum incolis suis, prius regi,
1458.
etc., 82.
ut citra mortis perculium sententia,etc, 1459.
terrorem populi, n., 1546.
ut feudum antiquum, 704.
ut feudum paternum, 686.
testari mentem, n., 135.
testatio mentis, 954.
ut feudum stride novum, 711.
testatum capias, 1251.
ut liberum tenementum, 628.
ut martius populus aliquid sibi, etc., 517.
testatum distringas, n., 1254.
testatum est, 1251.
ut per aspectum corporis, etc., 1302.
ut nulla legatur palam et publice, etc., n.,
testamentum in procinctum, n., 947.
test'd die Jovis prox' post quinden' Sancti
353Martini, 1127.
ut poena, 1432.
teste, 1245.
ut poena ad paucos, metus ad omnes perveteste comitatu, hundredo, etc., 768.
nit, 1442.
ut prapositus manerii veniente domna sua,
teste meipso, 769.
thegne, 882.
etc., 201.
ut res magis valeat, quam pereat, 77.
thesaurus inventus, 263.
tirnoda necessitas: sc. pontis reparatio, etc., utrum averia caruca, etc., 1143.
utriusque juris, n., 353.
236.
titulus est justa, etc., 662.
ut si duos vel tres testes, etc., 1310.
utstatua ilia, et omnes articulos, etc, 176.
tolt, 1050.
toties quoties, 1 149.
tout fuitin luy, et vient, etc., 520.
vadiatio duelli, 1308.
tout temps prist, 1 274.
vadiatio legis, 1308.
toutz esglises que passent l'extent de 20 vadios, 1308.
vadium, 1308.
marcs, n., 1060.
valor beneficiorum, 255.
traals, 552.
valor maritagii, 549.
tractari per uberem et ventrem, n., 430.
tradat fidejussores de pace et legalitate valvasors, 363.
vasallus, qui abnegavit, etc., 1217.
tuenda, 1650.
traditio nihil aliud est quam, etc., 776.
vastum, 1209.
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venaliones et sylvaticas, etc., 874.
venditioni exponas, 1252.
venditio per mutuant tnanuuni complexioneni, 906.
venire, 1316.
venire facias, n., 1254.
venire facias ad respondendum, n.( 1254.
venire de novo, n., 1323.
ventre sa mere, n., 118.
venue (or) visne, 1265.
verba fortius accipiuntur contra proferentem,
841.
verba intentioni debent inservire, 840.
verba sunt accipienda in mitiori sensu, n.,
61.
verbatim, n., 277.
vere dictum, 1339.
vermogen, n., 898.
vert, 1080.
vetus depositio pecuniae, 263.
vicarius, 349.
vicarius non habet vicarium, 352.
vice-comes, 299.
vicecomiti, 1221.
vice-domini, 363.
viceni seu personam ecclesiae gerere, 347.
vice versa, n., 129.
vicinia, 1265.
vicontiel, 1221.
victus victori in expensis condem nandus est,
1357vidames, 363.
vi et armis, n., 64.
viginti annorum lucubrationes, 58.
villa, 552.
villana faciunt, etc., 558.
villanum socagium, 528.
villenagiorum aliud purum, aluid, etc., 527.
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villenagium privilegiatum, 528.
vilis, 552.
vinculo, n., 1564.
vinculum matrimonii, 1602.
I vinculum personarum ab, etc., 669.
vindices injuriarum, 1583.
viri magnae dignitatis, 363.
viri quantas pecunias, etc., 601.
virtute cartae sive commissionis, n., 309
virtute officii, 209.
visitationem commendamus, n., 462.
vita omnis in venationibus, etc., 875.
viva voce, n. 166.
vivium vadium, 622.
voir dire, 1330.
voire dire, veritatem dicere, 1302.
volenti non fit injuriam, 1124.
volo et praecipio, ut omnes decomitatu, etc.,
1075.
voluit ligamenta coifae suae solverre.ut palam,
etc., 14.
volumus itaque et per praesentes ordinamus,
etc., n., IOI.
voluntarius daemon, 1443.
voluntas pro facto, n. , 1483.
voluntas regis in curia, non in camera, 15 15.
voluntatis nostras justa, etc., 954.
voluntatis nostras sententia, 954.
vos poveres communes prient et supplient,
etc., n., 173.
vox populi vox Dei, 1495.
vulgaris purgatio, 1731.
warrantia chartae, n., 762.
warrantizo, 760.
wayvia, n., 267.
weregild, 1585.
wittena-gemote, 135.
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