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OF PRIVATE WRONGS.

CHAPTER THE FIRST.

OF THE REDRESS OF PRIVATE WRONGS BY THE
MERE ACT OF THE PARTIES.
the opening of these commentaries a municipal law was
in general defined to be, " a rule of civil conduct, prescribed
" by the supreme power in a state, commanding what is right,
" and prohibiting what is wrong b." From hence therefore
it followed, that the primary objects of the law are the esta
blishment of rights, and the prohibition of wrongs. And this
occasioned0 the distribution of these collections into two
general heads ; under the former of which we have already
considered the rights that were defined and established, and
under the latter are now to consider the wrongs that are for
bidden, and redressed, by the laws of England.
IN the prosecution of the first of these inquiries, we distin
guished rights into two sorts : first, such as concern or are
annexed
a Introd. sec.
to2.the persons of men, contraria.
and are<'<<••then
" Philipp,
called
12, Bmct,
jura).fierl,o S,
b Sanctiojusta,jubemhonesta,ct prohilvns

r Book I. ch. 1.
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sonarum, or the fights offiersons ; which, together with the
means of acquiring and losing them, composed the first book
of these commentaries : and, secondly, such as a man may
acquire over external objects, or things unconnected with his
person, which are called jura rerum, or the rights of things;
and these, with the means of transferring them from man to
man, were the subject of the second book. I am now there
fore to proceed to the consideration of wrongs ; which for the
most part convey to us an idea merely negative, as being
nothing else but a privation of right. For which reason it
was necessary, that, before we entered at all into the discus
sion of wrongs, we should entertain a clear and distinct notion
of rights : the contemplation of what is jus being necessarily
prior to what may be termed injuria, and the definition offas
precedent to that of nefas.
WRONGS are divisible into two sorts or species; firivate
wrongs, and fiublic wrongs. The former are an infringement
or privation of the private or civil rights belonging to indivi
duals, considered as individuals ; and are thereupon frequently
termed civil injuries : the latter are a breach and violation of
public rights and duties, which affect the whole community,
considered as a community ; and are distinguished by the
harsher appellation of crimes and misdemesnors. To investigate
the first of these species of wrongs, with their legal remedies,
will be our employment in the present book ; and the other
species will be reserved till the next or concluding volume.
THE more effectually to accomplish the redress of private
injuries, courts of justice are instituted in every civilized
society, in order to protect the weak from the insults of the
stronger, by expounding and enforcing those laws, by which
rights are defined, and wrongs prohibited. This remedy
is therefore principally to be sought by application to
[3] these courts of justice ; that is, by civil suit or action.
For which reason our chief employment in this volume
will be to consider the redress of private wrongs, by suit
or action in courts. But as there are certain injuries of
such a nature, that some of them furnish and others require
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a more speedy remedy, than can be had in the ordinary forms
of justice, there is allowed in those cases an extrajudicial or
eccentrical kind of remedy ; of which I shall first of all treat,
before I consider the several remedies by suit : and, to that
end, shall distribute the redress of private wrongs into three
several species : first, that which is obtained by the mere act
of the fiarties themselves ; secondly, that which is effected by
the mere act and operation of law ; and, thirdly, that which
arises from suit or action in courts, which consists in a con
junction of the other two, the act of the parties co-operating
with the act of law.
AND, first, of that redress of private injuries, which is ob
tained by the mere act of the parties. This is of two sorts ;
first, that which arises from the act of the injured party only ;
and, secondly, that which arises from the joint act of all the
parties together : both which I shall consider in their order.
OF the first sort, or that which arises from the sole act of
the injured party, is,
I. THE defence of one's self, or the mutual and reciprocal
defence of such as stand in the relations of husband and wife,
parent and child, master and servant. In these cases, if thp
party himself, or any of these his relations, be forcibly attack
ed in his person or property, it is lawful for him to repel
force by force (1) ; and the breach of the peace which hap
pens, is chargeable upon him only who began the affray d.
For the law, in this case, respects the passions of the human
mind; and (when external violence is offered to a man him
self, or those to whom he bears a near connection) makes it
lawful in him to do himself that immediate justice, to
which he is prompted by nature, and which no pruden- [4j
tial motives are strong enough to restrain/ It considers,
that the future process of law is by no means an adequate
d 2 Roll. Abr. 546. 1 Hawk. P. C. 131.

(1) It is said, that the defence of his servant is not a sufficient justi' fication in an action brought against the master, for he may maintain an
action for the loss of the service of his servant. Sali. 407.
VOL. III.
2

4

PRIVATE

BOOK ffl.

remedy for injuries accompanied with force ; since it is im
possible to say, to what wanton lengths of rapine or cruelty
outrages of this sort might be carried, unless it were permit
ted a man immediately to oppose one violence with another.
Self-defence therefore, as it is justly called the primary law
of nature, so it is not, neither can it be in fact, taken away
by the law of society. In the English law particularly it is
held an excuse for breaches of the peace, nay even for homi
cide itself: but care must be taken, that the resistance does
not exceed the bounds of mere defence and prevention; for
then
II. the
RECAPTION
defender or
would
refirisal
himself
is another
become
species
an aggressor.
of remedy by
one
the mere
hath deprived
act of theanother
party injured.
of his property
This happens,
in goodswhen
or chat
any
tels personal, or wrongfully detains one's wife, child, or ser
vant : in which case the owner of the goods, and the hus
band, parent, or master, may lawfully claim and retake them,
wherever he happens to find them ; so it be not in a riotous
manner, or attended with a breach of the peace e. The rea
son for this is obvious ; since it may frequently happen that
the owner may have this only opportunity of doing himself
justice : his goods may be afterwards conveyed away or
destroyed ; and his wife, children, or servants, concealed, or
carried out of his reach ; if he had no speedier remedy than
the ordinary process of law. If therefore he can so contrive
it as to gain possession of his property again, without force or
terror, the law favors and will justify his proceeding. But,
as the public peace is a superior consideration to any one
man's private property ; and as, if individuals were once al
lowed to use private force as a remedy for private injuries,
all social justice must cease, the strong would give law to
the weak, and every man would revert to a state of nature ;
for these reasons it is provided, that this natural right
[5] of recaption shall never be exerted, where such exer
endanger
tion the
must
peace
occasion
of society.
strife If,and
for bodily
instance,
contention,
my horse or
is .
e 3 lini, 134. Hal. Anal. sec. 46.
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taken away, and I find him in a common, a fair, or public
inn, I may lawfully seize him to my own use : but I cannot
justify breaking open a private stable, or entering on the
grounds of a third person, to take him, except he be feloni
ously stolen f; but must have recourse to an action at law.
III. As recaption is a remedy given to the party himself,
for an injury to his fiersonal property, so, thirdly, a remedy of
the same kind for injuries to reat property, is by entry on lands
and tenements, when another person without any right has
taken possession thereof. This depends in some measure
on like reasons with the former ; and, like that too, must be
peaceable and without force. There is some nicety required
to define and distinguish the cases, in which such entry is
lawful or otherwise : it will therefore be more fully consid
ered in a subsequent chapter ; being only mentioned in this
place for the sake of regularity and order.
IV. A FOURTH species of remedy by the mere act of the
party injured, is the abatement, or removal, of nuisances.
What nuisances are, and their several species, we shall find
a more proper place to inquire under some of the subsequent
divisions. At present I shall only observe, that whatsoever
unlawfully annoys or doth damage to another is a nuisance ;
and such nuisance may be abated, that is, taken away or
removed, by the party aggrieved thereby, so as he commits
no riot in the doing of it s. If a house or wall is erected so
near to mine, that it stops my ancient lights, which is a firi-vate
ably pull
nuisance,
it down11.
I may Or
enter
if amy
newneighbour's
gate be erected
land, and
across
peace-*
the
public highway, which is a common nuisance, any of the king's
subjects passing that way may cut it down, and
destroy it'. And the reason why the law allows this [ 6 ]
private and summary method'of doing one's self jus
tice, is because injuries of this kind, which obstruct or annoy
such things as are of daily convenience and use, require an
immediate remedy ; and cannot wait for the slow progress of
the ordinary forms of justice.
f 2 Roll. Rep. 55, 56. 208. 2 Roll. A'or. 565, 5,66.
g S Rep. 101. 9 Rep. 55.

h Salk. 450.
i Cro. Car. 184.
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V. A FIFTH case, in which the law allows a man to be his
own avenger, or to minister redress to himself, is that of
distreining cattle or goods for nonpayment of rent, or other
duties ; or, distreining another's cattle damage-feasant, that
is, doing damage, or trespassing, upon his land. The former
intended for the benefit of landlords, to prevent tenants from
secreting or withdrawing their effects to his prejudice ; the
latter arising from the necessity of the thing itself, as it might
otherwise be impossible at a future time to ascertain, whose
cattle they were that committed the trespass or damage.
As the law of distresses is a point of great use and conse
quence, I shall consider it with some minuteness : by in
quiring, first, for what injuries a distress may be taken ;
secondly, what things may be distreined ; and, thirdly, the
manner of taking, disposing of, and avoiding distresses.
1. AND, first, it is necessary to premise, that a distress ),
dislrictio,is the taking of a personal chattel out of the posses
sion of the wrongdoer into the custody of the party injured,
to procure a satisfaction for the wrong committed. 1. The
most usual injury, for which a distress may be taken, is that
of nonpayment of rent. It was observed in a former volume k,
that distresses were incident by the common law to every reniservice, and by particular reservation to rent-charges also ;
but not to rent-seek, till the statute 4 Geo. II. c. 28. extend
ed the same remedy to all rents alike, and thereby in effect
abolished all material distinction between them (2). So that
now we may lay it down as an universal principle,
[ 7 ] that a distress may be taken for any kind of rent in
arrear ; the detaining whereof beyond the day of
payment is an injury to him that is entitled to receive it.
2. For neglecting to do suit to the lord's court ', or other
certain personal service m, the lord may distrein, of comj The thing itself taken by this process, as
well as. the process itself, is in our law-books
very frequently called a distress.

k Book II. ch. 3.
1 Bro. Abr. tit. distress. 15.
m Co. litt. 46.

(2) See 2 vol. page 42.
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mon right. 3. For amercements in a court-ket a distress
may be had of common right ; but not for amercements in a
court-baron, without a special prescription to warrant it".
4. Another injury, for which distresses may be taken, is where a
man finds beasts ofa stranger wandering in his grounds, damagefeasant ; that is, doing him hurt or damage, by treading down
his grass, or the like ; in which case the owner of the soil may
distrein them, till satisfaction be made him for the injury he
has thereby sustained. 5. Lastly, for several duties and penal
ties inflicted by special acts of parliament, (as for assessments
made by commissioners of sewers°, or for the relief of the
poor P,) remedy by distress and sale is given ; for the particulars
of which we must have recourse to the statutes themselves :
remarking only that such distresses'! are partly analogous to
the ancient distress at common law, as being repleviable and the
like ; but more resembling the common law process of execu
tion, by seising and selling the goods of the debtor under a writ
olfierifacias, of which hereafter.
2. SECONDLY ^ as to the things which may be distreined, or
taken in distress, we may lay it down as a general rule, that all
chattels personal are liable to be distreined, unless particularly
protected or exempted. Instead therefore of mentioning what
things are distreinable, it will be easier to recount those which,
are not so, with the reason of their particular exemptions r.
And, 1 . As every thing which is distreined is presumed to be
the property of the wrongdoer, it will follow that such things
wherein no man can have an absolute and valuable property (as
dogs, cats, rabbits, and all animals ferae naturae) can
not be distreined. Yet if deer (which are ferae nuturae) [8]
are kept in a private inclosure for the purpose of sale or
profit, this so -far changes their nature, by reducing them to a
kind of stock or merchandize, that they may be distreined for
rent8. 2. Whatever is in the personal use or occupation of
any man, is for the time privileged and protected from any
n Brownl. 36.
o Stat. 7 Ann. c. 10.
p Stat. 43 Eliz. c. 2.

q 4 Bun-. 589.
r Co. Litt. 47.
j Davis v. towel. C. B. Hi!. 11 Ceo. II,

8
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distress; as an ax with which a man is cutting wood, or a
horse while a man is riding him. But horses, drawing a cart,
may (cart and all) be distreined for rent-arrere ; and also if a.
horse, though a man be riding him, be taken damage-peasant,
or trespassing in another's grounds, the horse (notwithstanding
his rider) may be distreined and led away to the pound* (3).
3. Valuable things in the way of trade shall not be liable to dis
tress. As a horse standing in a smith's shop to be shoed, or
in a common inn ; or cloth at a taylor's house ; or corn sent to
a mill, or a market. For all these are protected and privileged
for the benefit of trade ; and are supposed in common presump
tion not to belong to the owner of the house, but to his cus
tomers. But, generally speaking, whatever goods and chattels
the landlord finds upon the premises, whether they in fact be
long to the tenant or a stranger, are distreinable by him for
rent : for otherwise a door would be open to infinite frauds upon
the landlord; and the stranger has his remedy over by action
on the case against the tenant, if by the tenant's default the
chattels are distreined, so that he cannot render them when
called upon. With regard to a stranger's beasts which are
found on the tenant's land, the following distinctions are how
ever taken. If they are put in by consent of the owner of the
beasts, they are distreinable immediately afterwards for rentarrere by the landlord v (4). So also if the stranger's cattle
t1 Sid. 440. '

v Cro. Eliz. 549.

(3) The contrary has lately been determined by the court of King's
Bench, viz. that a horse cannot be distrained damage-feasant whilst
any person is riding him, for it would perpetually lead to a breach of
the peace. 6 T. R. 138.
(4) As if horses or cattle are sent to agist, they may be immediately
distrained by the landlord for rent in arrear, and the owner must seek
his remedy by action against the farmer ; the principle of this law ex
tends to public livery stables, to which, if horses and carriages are sent
to stand, it is determined that they are distrainable by the landlord, as
if they were upon any other farm. 3 Burr. 1498.

CHAP. 1.

WRONGS.

8

break the fences, and commit a trespass by coming on the
land, they are distreinable immediately by the lessor for his
tenant's rent, as a punishment to the owner of the beasts for the
wrong committed through his negligence v. But if the
lands were not sufficiently fenced so as to keep out cattle, [9]
the landlord cannot distrein them, till they have been
levant and couchant (levantes et cubantes) on the land ; that is,
have been long enough there to have laid down and rose up to
feed ; which in general is held to be one night at least : and
then the law presumes, that the owner may have notice whither
his cattle have strayed, and it is his own negligence not to have
taken them away. Yet, if the lessor or his tenant were bound
to repair the fences and did not, and thereby the cattle escaped
into their grounds without the negligence or default of the
owner ; in this case, though the cattle may have been levant
and couchant, yet they are not distreinable for rent, till actual
notice is given to the owner that they are there, and he neglects
to remove them w : for the law will not suffer the landlord to
take advantage of his own or his tenant's wrong. 4. There
are also other things privileged by the ancient. common law ;
as a man's tools and utensils of his trade : the ax of a carpen
ter, the books of a scholar, and the like ; which are said to be
privileged for the sake of the public, because the taking them
away would disable the owner from serving the commonwealth
in his station (5). So, beasts of the plough, averia carucae,
and sheep, are privileged from distresses at common law * ;
v Co. Litt. 47.

w Lutw. 1580.

x Stal. 51 Hen. III. st. 4. de dutrictione scaccarii.

(5) But utensils and implements of trade may be distrained where
they are not in actual use, and where there is not sufficient property
besides upon the premises to satisfy the demand of the landlord.
4 T. S. 565. The reason for the protection of the implements of trade
seems to be strongly expressed in the Jewish law ; " No man shall take
" the nether or the upper mill-stone to pledge ; for he taketh a man'*
" life to pledge." Deut. c. 24. v. 6. And perhaps in allusion to this
the Jew in Shakespeare is made to declare, "You take my life, when
" vou do take the means ivherebv T Uvo."
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while dead goods, or other sort of beasts, which Bracton
calls catalla otiosa, may be distreined. But, as beasts of the
plor.gh may be taken in execution for debt, so they may be for
distresses by statute, which partake of the nature of executions?.
And perhaps the true reason, why these and the tools of a man's
trade were privileged at the common law, was because the dis
tress was then merely intended to compel the payment of the
rent, and not as a satisfaction for its non-payment ; and there
fore, to deprive the party of the instruments and means of pay
ing it, would counteract the very end of the distress z. 5. No
thing shall be distreined for rent, which may not be rendered
again in as good plight as when it was distreined : for
flO] -which reason milk, fruit, and the like, cannot be distrein
ed ; a distress at common law being only in the nature
of a pledge or security, to be restored in the same plight when
the debt is paid. So, anciently, sheaves or shocks of corn could
not be distreined, because some damage must needs accrue in
their removal : but a cart loaded with corn might ; as that
could be safely restored. But now by statute 2 W. & M. c. 5.
corn in sheaves or cocks, or loose in the straw, or hay in barns
or ricks, or otherwise, may be distreined as well as other chat
tels. 6. Lastly, things fixed to the freehold may not be dis
treined ; as caldrons, windows, doors, and chimney-pieces : for
they savour of the realty. For this reason also corn growing
could not be distreined; till the statute 11 Geo. II. c. 19.
empowered landlords to distrein corn, grass, or other products
of the earth, and to cut and gather them when ripe.
LET us next consider, thirdly, how distresses may be
taken, disposed of, or avoided. And, first, I must premise,
that the law of distresses is greatly altered within a few years
last past. Formerly they were looked upon in no other light
than as a mere pledge or security, for payment of rent or
other duties, or satisfaction for damage done. And so the
law still continues with regard to distresses of beasts taken
y 4 Buir. 589.

z Ibid. 588.
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damage-feasant, and for other causes, not altered by act of
parliament ; over which the distreinor has no other power
than to retain them till satisfaction is made. But distresses
for rent-arrere being found by the legislature to be the short
est and most effectual method of compelling the payment of
such rent, many beneficial laws for this purpose have been
made in the present century ; which have much altered the
common law, as laid down in our ancient writers.
IN pointing out therefore the methods of distreining, 1
shall in general suppose the distress to be made for rent ;
and remark, where necessary, the differences between such
distress, and one taken for other causes.
IN the first place then, all distresses must be made [1 l]
by day, unless in the case of damage-feasant ; an
exception being there allowed, lest the beasts should escape
before they are taken a. And, when a person intends to make
a distress, he must, by himself, or his bailiff, enter on the
demised premises ; formerly during the continuance of the
lease, butnowb, if the tenant holds over, the landlord may distrein within six months aften the determination of the lease ;
provided his own title or interest, as well as the tenant's pos
session, continue at the time of the distress. If the lessor
does not find sufficient distress on the premises, formerly he
could resort no where else ; and therefore tenants, who were
knavish, made a practice to convey away their goods and
stock fraudulently from the house or lands demised, in order
to cheat their landlords. But nowc the landlord may distrein
any goods of his tenant, carried off the premises clandes
tinely, wherever he finds them within thirty days after,
unless they have been bonaJide sold for a valuable considera
tion : and all persons privy to, or assisting in, such fraudu
lent conveyance, forfeit double the value to the landlord (6).
a Co. Litt. 142.

b Stat. 8 Ann. c. 14.

c Slat. 8 Ann. c. 14. U Gco. II. c. 19.

(6) And by the same statute, the 11 Geo. II. c. 19. if any tenant shall
fraudulently remove his goods and chattels in order to deprive the
VOL. in.
3
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The landlord may also distrein the beasts of his tenant, feed
ing upon any commons or wastes, appendant or appurtenant
to the demised premises. The landlord might not formerly
break open a house, to make a distress, for that is a breach
of the peace. But when he was in the house it was held
that he might break open an inner door d : and now e he may,
by the assistance of the peace-officer of the parish, break open
in the day-time any place, whither the goods have been frau
dulently removed and locked up to prevent a distress ; oath
being first made, in case it be a dwelling-house, of a reasona
ble ground to suspect that such goods are concealed therein.
take
he
at
[12]
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ought
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DISTRESSES must be proportioned to the thing distreined
for. By the statute of Marlbridge, 52 Hen. III. c. 4. if any
man takes a great or unreasonable distress, for rent-arrere,
he shall be heavily amerced for the same. As if h the land
lord distreins two oxen for twelvepence rent ; the taking of
both is an unreasonable distress ; but, if there were no other
distress nearer the value to be found, he might reasonably
have distreined one of them ; but for homage, fealty, or suit
and service, as also for parliamentary wages, it is said that no
d Co. LitL 181. Combcrb. 17.
e Stat. 11 Geo. II. c. 19.
t 2 Lutw. 1532.

g Cro. Eliz. 13. Stat. 17 Car. II. c. 7. 4 Bum 590.
h 2 lust. 107.

landlord of the benefit of distraining them, or if any person assists the
tenant in such a'fraudulent conveyance, they shall respectively forfeit
double the value to the landlord, to be recovered by an action. But if
the value of the goods so removed is less than 50/. then the double value
may be recovered before two neighbouring justices of the peace. See
Sum, tit. Distress.
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distress can be excessive '. For as these distresses cannot
be sold, the owner, upon making satisfaction, may have his
chattels again. The remedy for excessive distresses is by a
special action on the statute of Marlbridge ; for an action of
trespass is not maintainable upon this account, it being no
injury at the common lawJ.
WHEN the distress is thus taken, the next consideration
is the disposal of it. For which purpose the things distreined
must in the first place be carried to some pound, and there
impounded by the taker. But, in their way thither, they
may be rescued by the owner, in case the distress was taken
without cause, or contrary to law : as if no rent be due ; if
they were taken upon the highway, or the like ; in these
cases the tenant may lawfully make rescue k. But if they be
once impounded, even though taken without any cause, the
owner may not break the pound and take them out ; for they
are then in the custody of the law 1.
A POUND (fiarcus, which signifies any inclosure) is either
pound-owrf, that is, open overhead ; or pound-coner/, that
is, close. By the statute 1 & 2 P. & M. c. 12. no distress of
cattle can be driven out of the hundred where it is
taken, unless to a pound-ovei-t within the same shire : [13]
and within three miles of the place where it was taken.
This is for the benefit of the tenants, that they may know
where to find and replevy the distress. And by statute 1 1
Geo. II. c. 19. which was made for the benefit of landlords,
any person distreining for rent may turn any part of the pre
mises, upon which a distress is taken, into a pound, firo hoc
vice, for securing of such distress. If a live distress, of ani
mals, be impounded in a common pound-overt, the owner
must take notice of it at his peril ; but if in any sfiecial poundovert, so constituted for this particular purpose, the distreinor must give notice to the owner : and in both these
i Bro. Abr. t. atsize. 291. prerogative. 98.
j 1 Ventr. 104. Fitzgibb. 8$. 4 Burr. 590.

k Co. Lilt. 160, 161.
1 Ibid. 47.
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cases, the owner, and not the distreinor, is bound to provide
the beasts with food and necessaries. But if they are put in
a pound-covert, as in a stable or the like, the landlord or dis
treinor must feed and sustain them"1. A distress of household
goods, or other dead chattels, which are liable to be stolen or
damaged by weather, ought to be impounded in a pound-co
vert, else the distreinor must answer for the consequences.
WHEN impounded, the goods were formerly, as was before
observed, only in the nature of a pledge or security to com
pel the performance of satisfaction ; and upon this account
it hath been held u, that the distreinor is not at liberty to
work or use a distreined beast. And thus the law still con
tinues with regard to beasts taken damage-feasant, and dis
tresses for suit or services ; which must remain impounded,
till the owner makes satisfaction ; or contests the right of
distreining, by replevying the chattels. To refilny (refilegiare, that is to take back the pledge) is, when a person dis
treined upon applies to the sheriff or his officers, and has the
distress returned into his own possession ; upon giving good
security to try the right of taking it in a suit at law, and, if
that be determined against him, to return the cattle or goods
once more into the hands of the distreinor. This is called
a replevin, of which more will be said hereafter. At pre
sent I shall only observe, that, as a distress is at com[14] mon law only in nature of a security for the rent or
damages done, a replevin answers the same end to
the distreinor as the distress itself ; since the party replevy
ing gives security to return the distress, if the right be
determined against him.
THIS kind of distress, though it puts the owner to incon
venience, and is therefore a punishment to Aim, yet, if he
continues obstinate and will make no satisfaction or payment,
it is no remedy at all to the distreinor. But for a debt due
to the crown, unless paid within forty days, the distress was
m Co. Lin. 4r.

n Cro. Jac. 148.
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always saleable at the common law °. And for an amerce
ment imposed at a court-leet, the lord may also sell the
distress P : partly because, being the king's court of record,
its process partakes of the royal prerogative 1 ; but princi
pally because it is in the nature of an execution to levy a
legal debt. And, so in the several statute-distresses before
mentioned, which are also in the nature of executions, the
power of sale is likewise usually given, to effectuate and
complete the remedy. And, in like manner, by several acts
of parliament r, in all cases of distress for rent, if the tenant
or owner do not, within five days after the distress is taken,
and notice of the cause thereof given him, replevy the same
with sufficient security ; the distreinor, with the sheriff or
constable, shall cause the same to be appraised by two sworn
appraisers, and sell the same towards satisfaction of the rent
and charges ; rendering the overplus, if any, to the owner
himself (7). And, by this means, a full and entire satisfac
tion may now be had for rent in arrere, by the mere act of
the party himself, viz. by distress, the remedy given at com
mon law ; and sale consequent thereon, which is added by act
of parliament.
BEFORE I quit this article, I must observe, that the many
particulars which attend the taking of a distress, used for
merly to make it a hazardous kind of proceeding :
for, if any one irregularity was committed, it vitiated [15]
the whole, and made the distreinors trespassors ab
initio*. But now by the statute 1 1 Geo. II. c. 19. it is pro
vided, that, for any unlawful act done, the whole shall not be
unlawful, or the parties trespassors ab initio : but that the
o Bio. Abr. t. dirtmt. 71.
p S Rep. 41.
q Bro. Ibid. 12 Mod, 330.

r 2 W. and M. c. S. 8 Ann. c. 14. 4 Geo.
II. c. 28. 11 Geo. II. c. 19.
s 1 Ventr. 37.

(7) Of the days of taking and sale, one is inclusive, the other exclu
sive ; as if the goods are distrained on the first, they may he sold ou
the sixth. 1 H. BL 14.
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party grieved shall only have an action for the real damage
sustained ; and not even that, if tender of amends is made
before any action is brought (8).
VI. THE seizing of heriots, when due on the death of a
tenant, is also another species of self-remedy ; not much
unlike that of taking cattle or goods in distress. As for that
division of heriots, which is called heriot-service, and is only
a species of rent, the lord may distrein for this, as well as
seize : but for heriot-custom (which sir Edward Coke says e,
lies only in firender, and not in render) the lord may seize
the identical thing itself, but cannot distrein any other chat
tel for it". The like speedy and effectual remedy of seizing,
is given with regard to many things that are said to lie in
franchise ; as waifs, wrecks, estrays, deodands, and the like ;
all which the person entitled thereto may seize, without the
formal process of a suit or action. Not that they are debarred
of this remedy by action ; but have also the other, and more
speedy one, for the better asserting their property ; the thing
to be claimed being frequently of such a nature, as might
be out of the reach of the law before any action could be
brought.
THESE are the several species of remedies, which may be
had by the mere act of the party injured. I shall, next, briefly
mention such as arise from the joint act of all the parties
together. And these are only two, accord, and arbitration.
t Cop. sec. 25.

u Cro. Eliz. 590. Cro. Car. 260.

(8) The statute directs that the action shall be an action of trespass
or upon the case, and therefore an action of trover cannot be brought to
recover goods taken under an irregular distress. 1 H. Bl. 13. To an
action under this statute, the defendant may plead the general issue.
But if a party pay money to redeem his goods from a wrongful distress
for rent, he may afterwards maintain trover against the person who
distrained them. 6 T. S. 298.
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I. ACCORD is a satisfaction agreed upon between the party
injuring and the party injured ; which, when performed, is
a bar of all actions upon this account. As if a man
contract to build a house or deliver a horse, and fail [16]
his
in it;remedy
this is by
an injury,
action ; for
butwhich
if the the
party
sufferer
injured
may
accepts
have a sum
of money, or other thing, as a satisfaction, this is a redress
of that injury, and entirely takes away the action". By seve
ral late statutes, (particularly 11 Geo. II. c. 19. in case of
irregularity in the method of distreining ; and 24 Geo. II. c.
24. in case of mistakes committed by justices of the peace,)
even tender of sufficient amends to the party injured is a bar
of all actions, whether he thinks proper to accept such
amends or not.
II. ARBITRATION is where the parties, injuring and in
jured, submit all matters in dispute, concerning any personal
chattels or personal wrong, to the judgment of two or more
arbitrators ; who are to decide the controversy : and if they
do not agree, it is usual to add, that another person be called
in as umfiire, (imfifrator or imfiar*,') to whose sole judgment
it is then referred : or frequently there is only one arbitrator
originally appointed. This decision, in any of these cases,
is called an award. And thereby the question is as fully
•determined, and the right transferred or settled, as it could
have been by the agreement of the parties or the judgment
of a court of justice ?. But the right of real property cannot
thus pass by a mere award z : which subtilty in point of form
(for it is now reduced to nothing else) had its rise from
feodal principles ; for, if this had been permitted, the land
might have been aliened collusively without the consent of
the superior. Yet doubtless an arbitrator may now award a
conveyance or a release of land ; and it will be a breach of
the arbitration-bond to refuse compliance. For, though ori
ginally the submission to arbitration used to be by word, or
w 9 Rep. 19.
s Whart. Angl. tacr. i. 772. Nichols. ScoU
Mat. libr. ch. 1. prtpe fvm.

y flrownl. 55. 1 Freem. 410.
z 1 Roll. Abr. 218. 1 Lord Haym. 115.
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by deed, yet both of these being revocable in their nature, it
is now become the practice to enter into mutual bonds, with
condition to stand to the award or arbitration of the
[17] arbitrators or umpire therein nameda. And expe
rience having shewn the great use of these peaceable
and domestic tribunals, especially in settling matters of ac
count, and other mercantile transactions, which are difficult
and almost impossible to be adjusted on a trial at law; the
legislature has now established the use of them, as well in
controversies where causes are depending, as in those where
no action is brought: enacting, by statute 9 & 10 W. III.
c. 15. that all merchants and others, who desire to end any
controversy, suit, or quarrel, (for which there is no other
remedy but by personal action or suit in equity,) may agree,
that their submission of the suit to arbitration or umpirage
shall be made a rule of any of the king's courts of record,
and may insert such agreement in their submission, or pro
mise, or condition of the arbitration-bond : which agreement
being proved upon oath by one of the witnesses thereto, the
court shall make a rule that such submission and award shall
be conclusive : and, after such rule made, the parties diso
beying the award shall be liable to be punished, as for a
contempt of the court ; unless such award shall be set aside,
for corruption or other misbehaviour in the arbitrators or
umpire, proved on oath to the court, within one term after
the award is made (9). And, in consequence of this statute, it
a Append. N° III. sec. 6.

(9) A motion to set aside an award under a submission by an obliga
tion, must be made before the last day of the next term after the award
is made. 9 & 10 W. III. c. 15. s. 2. 2 T. S. 781. But this does not
extend to an award made in pursuance of an order of nisi prim. Str.
301. If a motion be made to set aside an award under the statute, be
cause it has been procured by corruption or undue means, or for any
matter extrinsic the award, it must be made before the end of the next
term ; but an application for an attachment for not performing an
award, may be resisted at any time for defects appearing on the face
of the award itself ; for such an award, after that time, might be plead
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is now becomte a considerable part of the business of the
superior courts, to set aside such awards when partially or

ed in bar to any action brought upon it, Pedley v. Goddard, 7 T. £. 78.
But it cannot be set aside for such defects after the end of the next
term. 1 East. 276.
Submissions to arbitration were entered into by a rule of the court
at the common law when a cause was depending, and the statute of
king William was intended to give the same efficacy to awards where
no suit or action was instituted. 2 Burr. 701 . A verbal agreement to
abide by an award cannot be made a rule of court. 7 T. S. 1.
A submission to an award cannot be made a rule of court, where an
indictment as for an assault has been preferred for the subject referred.
8 T. S. 520. An agreement to enlarge the time of making an award
must contain a consent to make it a rule of court, otherwise no attach
ment will be granted for non-performance. 8 T. S. ST.
If the time may be enlarged by the consent of the court, such con
sent must be obtained before the first time expires, or the award made
afterwards will be void. 2 Eatt.
Where a cause is referred by an order of niti prius, and it is agreed
that the costs shall abide the event of the award, this signifies the legal
event ; and if the arbitrator awards such damages for a trespass or an
assault as would not, if given in a verdict, carry costs to the plaintiff,
he cannot recover them under this reference, the award in such in
stances being not equivalent to the certificate of a judge. 3 T. S. 138.
But arbitrators may award costs at their discretion, unless there is an
express provision in the rule, that the costs shall abide the event of the
award. 2 T. S. 644. If it is awarded that one of the parties shall pay
the costs of the action, the costs of the arbitration are not included.
ff. Bl. Sep. 223.
When arbitrators have the power of electing an umpire, they may
choose him and call in his assistance as soon as they begin to take the
subject into consideration. And this is the more convenient practice,
as it secures a decision upon a single investigation of the controversy.
2 T. S. 644. The agreement to a reference must be expressed with
great caution and accuracy, for if it is agreed to refer all matters in
difference between the parties in the cause; the arbitrators are not con
fined to the subject of the cause alone, as they are when it is agreed to
VOL. in.
4
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illegally made ; or to enforce their execution, when legal, by
the same process of contempt, as is awarded for disobedience
refer all matters in difference in the cause between the parties. 2 T. R. 645.
Yet after an award under a reference in the first case, either party may
maintain an action for a right or demand subsisting at the time of the
reference, but not disputed before, or referred to, the arbitrators.
4 T. S. 146.
The court will not grant an attachment against a member of parlia
ment for non-payment of money according to an award. 7 T. S. 448.
If an arbitrator award that an administrator, who has submitted to the
award, shall pay a certain sum, he is precluded afterwards from object
ing that he has no assets to satisfy the demand. 7 T. S. 453.
Courts of equity exercise a jurisdiction in setting aside awards, par
ticularly
not be made
if a discovery
a party, ifor
it isanagreed
accountbybethe
prayed
submission
; but anbond
arbitrator
that nocanbill
in equity shall be filed against him. 2 Atk. 395. Where it was. one of
the articles of co-partnership that all differences should be referred to
arbitration, it was decided, that a court of equity could entertain no
jurisdiction of the subject until the parties had referred their disputes
to the consideration of arbitrators. 2 Bro. 336. But it has since been
determined that an agreement or covenant to refer all differences to
arbitration, and not to file any bill in equity, or bring any action at law,
cannot take away the jurisdiction of any court in Westminster Hall.
But an action might be brought for the breach of this covenant. 2 Ves.
jun. 129. And where a submission to an award is made a rule of court,
and it is part of the rule that the parties shall file no bill in equity, it
is in the discretion of the court of law, whether they will enforce that
part of the rule by attachment or not. Ib. 451.
The same has also been decided by the court of King's Bench.
8 T. S. 139. When a verdict is taken pro forma at the trial for a cer
tain sum, the plaintiff is entitled to enter up judgment for the amount
of the sum awarded, without applying to the court for leave. 1 East.
401.
Arbitrations being unattended by the inevitable delay and expense
of public litigation, are of such infinite importance to the community,
that it is rather surprising that the legislature has not yet given to
arbitrators a power of compelling the attendance of witnesses, or of
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to those rules and orders which are issued by the courts
themselves.

administering an oath to them. For until they possess this autho
rity, like courts of justice, however wise and righteous their awards
may be, it cannot be expected that they can give the same satisfaction
to those who are interested in the event of the controversy. '

t
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CHAPTER THE SECOND.

OF REDRESS
TION
BY OF
THE
LAW.
MERE OPERA-

A H E remedies for private wrongs, which are effected by
the mere operation of the law, will fall within a very narrow
compass : there being only two instances of this sort that at
present occur to my recollection ; the one that of retainer,
where a creditor is made executor or administrator to Ms
debtor ; the other, in the case of what the law calls a
remitter.
I. IF a person indebted to another makes his creditor or
debtee his executor, or if such creditor obtains letters of
administration to his debtor ; in these cases the law gives him
a remedy for his debt, by allowing him to retain so much as
will pay himself, before any other creditors whose debts are
of equal degree a. This is a remedy by the mere act of law,
and grounded upon this reason ; that the executor cannot,
without an apparent absurdity, commence a suit against him
self as representative of the deceased, to recover that which
is due to him in his own private capacity : but, having the
whole personal estate in his hands, so much as is sufficient
to answer his own demand is, by operation of law, applied
to that particular purpose. Else, by being made executor,
a 1 Roll. Abr. 922. Flowd. 543. See vol. II. page III.
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he would be put in a worse condition than all the rest of the
world besides. For, though a rateable payment of all the debts
of the deceased, in equal degree, is clearly the most equitable
method, yet as every scheme for a proportionable distribution
of the assets among all the creditors hath been hitherto found
to be impracticable, and productive of more mischiefs than it
would remedy ; so that the creditor who first commences his
suit is entitled to a preference in payment ; it follows, that as the
executor can commence no suit, he must be paid the last of any,
and of course must lose his debt, in case the estate of his testator
should prove insolvent, unless he be allowed to retain it. The
doctrine ofretainer is therefore the necessary consequence ofthat
other doctrine of the law, the priority of such creditor who first
commences his action. But the executor shall not retain his own
debt, in prejudice to those of a higher degree ; for the law only
puts him in the same situation, as if he had sued himself as exe
cutor, and recovered his debt ; which he never could be supposed
to have done, while debts of a higher nature subsisted. Neither
shall one executor be allowed to retain his own debt, in preju
dice to that of his co-executor in equal degree ; but both shall
be discharged in proportion13. Nor shall an executor of his own
wrong be in any case permitted to retain0.
II. REMITTER is where he, who hath the true property or
Jus firofirietatis in lands, but is out of possession thereof and
hath no right to enter without recovering possession in an
action, hath afterwards the freehold cast upon him by some
subsequent, and of course defective title : in this case he is
remitted, or sent back, by operation of law, to his ancient and
more certain title11. The right of entry, which he hath gained
by a bad title, shall be i/iso facto annexed to ;his own inherent
good one ; and his defeasible estate shall be utterly defeated
and annulled, by the instantaneous act of law, without his par
ticipation or consente. As if A disseises B, that is, turns him
b Viner, Abr. t. exmittrt. D. 3.
c 5 Rep. 30.

A Litt. sec. 659.
a Co. Litt. 358. Cro. Jac. IS't.
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out of possession, and dies leaving a son C ; hereby the
estate descends to C the son of A, and B is barred from enter
ing thereon till he proves his right in an action : now, if after
wards C the heir of the disseisor makes a lease for life to D,
with remainder to B the disseisee for life, and D dies ; hereby
the remainder accrues to B, the disseisee : who thus gaining a
new freehold by virtue of the remainder, which is a bad title,
is by act of law remitted, or in of his former and surer estate f.
For he hath hereby gained a new right of possession, to which
the law immediately annexes his ancient right of property.
IF the subsequent estate, or right of possession, be gained
by a man's own act or consent, as by immediate purchase being
of full age, he shall not be remitted. For the taking such sub
sequent estate was his own folly, and shall be looked upon as a
waiver of his prior rights. Therefore it is to be observed, that
to every remitter there are regularly these incidents ; an ancient
right, and a new defeasible estate of freehold, uniting in one
and the same person ; which defeasible estate must be cast ufion
the tenant, not gained by his own act or folly. The reason
given by Littleton h, why this remedy, which operates silently
, and by the mere act of law, was allowed, is somewhat similar
to that given in the preceding article ; because otherwise he
who hath right would be deprived of all remedy. For as he
himself is the person in possession of the freehold, there is no
other person against whom he can bring an action, to establish
his prior right. And for this cause the law doth adjudge him in
by remitter ; that is, in such plight as if he had lawfully recover
ed the same land by suit. For, as lord Bacon observes ', the
benignity of the law is such, as when, to preserve the princi
ples and grounds of law, it depriveth a man of his remedy
without his own Hilt, it will rather put him in a better degree
and condition than in a worse. Nam quod remedio destitwtur,
ifisa re valet, si culfia absit. But there shall be no remitter to a
f Finch. L. 194. Litt. see. 683.
: Co. Litt. 348. 350.

h sec. 661.
i Elem. .", V
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right, for which the party has no remedy by action k : as if the
issue in tail be barred by the fine or warranty of his ancestor,
and the freehold is afterwards cast upon him ; he shall not be
remitted to his estate tail1: for the operation of the remitter is
exactly the same, after the union of the two rights; as that of
a real action would have been before it. As therefore the issue
in tail could not by any action have recovered his ancient estate,
he shall not recover it by remitter.
AND thus much for these extrajudicial remedies, as well for
real as personal injuries, which .are furnished or permitted by
the law, where the parties are so peculiarly circumstanced, as
not to make it eligible, or in some cases even possible, to apply
for redress in the usual and ordinary methods to the courts of
public justice.
k Co. titL349.

I Mter. 115. 1 And. 2»f.

CHAPTER THE THIRD.

OF COURTS IN GENERAL.
J. HE next, and principal, object ofour inquiries is the redress
of injuries by suit in courts : wherein the act of the parties and
the act of law co-operate ; the act of the parties being neces
sary to set the law in motion, and the process of the law being
in general the only instrument, by which the parties are ena
bled to procure a certain and adequate redress.
AND here it will not be improper to observe, that although,
in the several cases of redress by the act of the parties men
tioned in a former chapter3, the law allows an extrajudicial
remedy, yet that does not exclude the ordinary course of jus
tice : but it is only an additional weapon put into the hands of
certain persons in particular instances, where natural equity
or the peculiar circumstances of their situation required a
more expeditious remedy, than the formal process of any court
of judicature can furnish. Therefore, though I may defend
myself, or relations, from external violence, I yet am after
wards entitled to an action of assault and battery : though I may
retake my goods, if I have a fair and peaceable opportunity, this
power of recaption does not debar me from my action of tro
ver or detinue : I may either enter on the lands, on which I
have a right of entry, or may demand possession by a real ac
tion : I may either abate a nuisance by my own authority, or
call upon the law to do it for me : I may distrein for rent, or have
an action of debt, at my own option : If I do not distrein my
a oh, i
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neighbour's "Cattle damage-feasant, I may compel him by
action of trespass to make me a fair satisfaction : if a heriot,
or a deodand, be withheld from me by fraud or force, I may
recover it though I never seized it. And with regard to
accords and arbitrations, these, in their nature being merely
an agreement or compromise, most indisputably suppose a
previous right of obtaining redress some other way, which
is given up by such agreement. But as to remedies by the
mere operation of law, those are indeed given, because no
remedy can be ministred by suit or action, without running
into the palpable absurdity of a man's bringing an action
against himself: the two cases wherein they happen being
such, wherein the only possible legal remedy would be
directed against the very person himself who seeks relief.
IN all other cases it is a general and indisputable rule, that
where there is a legal right, there is also a legal remedy, by
suit or action at law, whenever that right is invaded. And,
in treating of these remedies by suit in courts, I shall pursue
the following method : first, I shall consider the nature and
several species of courts of justice : and, secondly, I shall
point out in which of these courts, and in what manner, the
proper remedy may be had for any private injury ; or, in
other words, what injuries are cognizable, and how redressed,
in each respective species of courts.
FIRST then, of courts of justice. And herein we will
consider, first, their nature and incidents in general ; and
then, the several species of them, erected and acknowledged
by the laws of England.
A COURT is defined to be a place wherein justice is judi
cially administered b. And, as by our excellent constitution
the sole executive power of the lavys is vested in the person
of the king, it will follow that all courts of justice, which are
the medium by which he administers the laws, are derived
from the power of the crown c. For whether created by act
of parliament,
b Co. Litt.
or 5«.letters patent, orc subsisting
See book I. eh. 7.
by prescripVOL. III.

5
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tion, (the only methods by which any court of judicature d
can exist,) the king's consent in the two former is expressly,
and in the latter impliedly, given. In all these courts the
king is supposed in contemplation of law to be always pre
sent ; but as that is in fact impossible, he is there represent
ed by his judges, whose power is only an emanation of the
royal prerogative.
FOR the more speedy, universal, and impartial admini
stration of justice between subject and subject, the law hath
appointed a prodigious variety of courts, some with a more
limited, "others with a more extensive jurisdiction ; some
constituted to inquire only, others to hear and determine :
some to determine in the first instance, others upon appeal
and by way of review. All these in their turns will be taken
notice of in their respective places : and I shall therefore here
only mention one distinction, that runs throughout them all ;
-viz. that some of them are courts of record, others not of
record. A court of record is that where the acts and judicial
proceedings are enrolled in parchment for a perpetual memo rial and testimony : which rolls are called the records of the
court, and are of such high and supereminent authority, that
their truth is not to be called in question. For it is a settled
rule and maxim. that nothing shall be averred against a record,
nor shall any plea, or even proof, be admitted to the con
trary6. And if the existence of a record be denied, it shall
be tried by nothing but itself; that is, upon bare inspection
whether there be any such record or no ; else there would be
no end of disputes. But, if there appear any mistake of the
clerk in making up such record, the court will direct him to
amend it. All courts of record are the king's courts, in right
of his crown and royal dignity f, and therefore no other court
hath authority to fine or imprison ; so that the very erection
of a new jurisdiction with power of fine or imprisonment
makes it instantly a court of record s. A court not of record
d Co. Litt. 260.

f Finch. L. 231.

"Ibid.

gSalk. 200. 12 MoiL 388.
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is the court of a private man ; whom the law will not intrust
with any discretionary power over the fortune or liberty of his
fellow-subjects. Such are the courts-baron incident to every
manor, and other inferior jurisdictions : where the proceed
ings are not enrolled or recorded ; but as well their existence
as the truth of the matters therein contained shall, if disputed,
be tried and determined by a jury. These courts can hold no
plea of matters cognizable by the common law, unless under
the value of 40s. nor of any forcible injury whatsoever, not
having any process to arrest the person of the defendant11.
IN every court there must be at least three constituent
parts, the actor, rtus, and judex: the actor, or plaintiff, who
complains of an injury done ; the reus, or defendant, who is
called upon to make satisfaction for it ; and the judcx, or
judicial power, which is to examine the truth of the fact, to
determine the law arising upon that fact, and, if any injury
appears to have been done, to ascertain and by its officers to
apply the remedy. It is also usual in the superior courts to
liave attorneys, and advocates or counsel, as assistants.
AN attorney at law answers to the firocurator, or proctor,
of the civilians and canonists '. And he is one who is put in
the place, stead, or turn of another, to manage his matters
of law. Formerly every suitor was obliged to appear in per
son, to prosecute or defend his suit, (according to the old
Gothic constitution k,) unless by special license under the
king's letters patent 1. This is still the law in criminal cases. .
And an idiot cannot to this day appear by attorney, but in
person™ ; for he hath not discretion to enable him to appoint
a proper substitute : and upon his being brought be
fore the court in so defenceless a condition, the judges
are bound to take care of his interests, and they shall
admit the best plea in his behalf that any one present can
suggest". But, as in the Roman law, " cum olim in usufuisset,
h 2 Inst. 811.
16.i sec.
Pope3. Boniface
speaks ofVIII.
" procuratoribus,
in 6 Decretal. qui
1. 3. in
t.

k Stiemhook dejur. Goth. 1. I. c. e.
ImF.Ibid.
N. B.
27.25.

"aliqujbus partibus rtcrnati mmcupantur."

n Bro. Abr. t. ifcot. \.
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" alterius nomine agi non fiosse, serf, quia hoc non minimam
" incommoditatem habebat, coefierunt homines fier firocuratores
" litigare°," so with us, upon the same principle of conveni
ence, it is now permitted in general, by divers ancient
statutes, whereof the first is statute Westm. 2. c. 10. that
attorneys may be made to prosecute or defend any action in
the absence of the parties to the suit. These attorneys are
now formed into a regular corps ; they are admitted to the
execution of their office by the superior courts of Westmin
ster-hall ; and are in all points officers of the respective courts
in which they are admitted : and, as the y have many privileges
•on account of their attendance there, so they are peculiarly
subject to the censure and animadversion of the judges. No
man can practise as an attorney in any of those courts, but
such as is admitted and sworn an attorney of that particular
court : an attorney of the court of king's bench cannot prac
tise in the court of common pleas ; nor vice versa. To practise
in the court of chancery it is also necessary to be admitted a
solicitor therein: and by the statute 22 Geo. II. c. 46. no
person shall act as an attorney at the court of quarter sessions,
but such as has been regularly admitted in some superior
court of record. So early as the statute 4 Hen. IV. c. 18.
it was enacted, that attorneys should be examined by the
judges, and none admitted but such as were virtuous, learned,
and sworn to do their duty. And many subsequent statutes P
have laid them under farther regulations (l).
o ~I,at. 4. tit. 10.
p 3 Jac. I. c. 7. 12 Geo. I. c. 29. 2 Geo.

II. c. 23. 22 Geo. II. c. 46. 23 Geo. II. c.
26.

(1) The number of attorneys has much increased within the last three
centuries ; for an act of parliament passed in the 33 Hen. VI. c. 7. states,
that not long before that time there had not been more than sis or eight
attorneys in Norfolk and Suffolk, quo tempore (it observes) magna tranquillitas regnabat, but that the number had increased to twenty-four, to
the great vexation and prejudice of these counties j it therefore enacts
that for the future there shall only be six attorneys in Norfolk, six in
Suffolk, and two in the city of Norwich. As it does not appear that
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OF advocates, or (as we generally call them) counsel,
there are two species or degrees ; barristers, and serjeants.
The former are admitted after a considerable period of study,
or at least standing, in the inns of court 1 ; and are in
our old books styled apprentices, afifirenticii ad legem, [27]
being looked upon as merely learners, and not quali
fied to execute the full office of an advocate till they were
sixteen years standing ; at which time, according to Fortesjeants,
cue r, they
or servientes
might be ad
called
legem.
to theHow
stateancient
and degree
and honorable'
of serthis state and degree is, with the form, splendor, and profits
attending it, hath been so fully displayed by many learned
writers8, that it need not be here enlarged on (2). I shall
only observe, that Serjeants at law are bound by a solemn
oath ' to do their duty to their clients : and that by custom u
the judges of the courts of Westminster are always admitted
into this venerable order, before they are advanced to the
bench ; the original of which was probably to qualify the
fiuisne barons of the exchequer to become justices of assize
q See Vol. I. introd. sec. 1.
entitled, " Operations touching the anti.
r de LL. c. 50.
" quity and dignity of the degree of serieant
s Fortesc. ibid. 10 Rep. pref. Dugdal. " at law."
Orig. yurid. To which may be added a tract
t 2 Inst. 214.
by the late serjeant Wynne, printed in 1765,
u Fortesc. c. 50.

this statute was ever repealed, it might be curious to inquire how it
was originally evaded. The 2 Geo. II. c. 23. requires that every per
son admitted an attorney shall have been bound to serve as a clerk to
an attorney for five years, and shall have continued in such service for
five years ; and the court of King's Bench thought themselves bound
to strike an attorney off the roll of attorneys of that court, who had
served part of the time with another master, but with the consent of
the first. 7 T. Jt. 456.
For regulations respecting attorneys, see Burn, tit. Attorney.
(2) The influence and authority which advocates usually acquire in
popular states, is elegantly described by Giannone : S'aggiungea, che
r:oloro, che sapevan ben aringare, avean un gran vantaggio nell' assemblee del popolo, il quale si mena volontieri per 1'orecchie ; onde avviene
che nello stato popolare gli awocati sono ordinariamente quegli, chi
hanno piu potenza, ed autorita. Lib, II. c. 6.
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according to the exigence of the statute of 14 Edw. III. c.
16. From both these degrees some are usually selected to
be his majesty's counsel learned in the law ; the two princi
pal of whom are called his attorney, and solicitor, general.
The first king's counsel, under the degree of serjeant, was
sir Francis Bacon, who was made so honoris causa, without
either patent or fee w ; so that the first of the modern order
(who are now the sworn servants of the crown, with a stand
ing salary) seems to have been sir Francis North, afterwards
lord keeper of the great seal to king Charles II x. These
king's counsel answer in some measure to the advocates of
the revenue, advocati fisci, among the Romans. For they
must not be employed in any cause against the crown with
out special license (3) ; in which restriction they agree with
the advocates of the fisc * : but in the imperial law the pro
hibition was carried still farther, and perhaps was more for
the dignity
causes,
of the
the sovereign
fiscal advocates
; for, were
excepting
not permitted
some peculiar
to be
[28]

at all concerned in private suits between subject and
subject2. A custom has of late years prevailed of
granting letters patent of precedence to such barristers, as
the crown thinks proper to honor with that mark of distinc
tion: whereby they are entitled to such rank and pre
audience
w See his letters.
a as 256.
are assigned in their
4. The
respective
king's attorney
patents
general.: someXy Cod.
See hU
2. 9.life1. by Roger North. 37.

••
5. The king's solicitor
Serjeants.general.

az Preaudience
Ihiil. 2. 7. 13. in the courts is reckoned

attorney
7. The and
king's
solicitor.
counsel, with the queen's

of so much consequence, that it may not be
amiss to subjoin a short table or the prece(knee which usually obtains among the prao
tisers.
1. tuted
The king's
by special
premier
patent).
serjeant (so consti-

8. Serjeants at law.
9. The recorder of London.
10. Advocates of the civil law.
11. Barristers.
In the court barristers,
experienced
of exchequer
called
two the
of the
post-man
most

a. among
The king's
the king's
ancientSerjeants.
serjeant, or the eldest

and the
they
sit) have
(u&nnan
also(from
a precedence
the places
in motions.
in which

3. The king's advocate general.

(3) Hence none of the king's counsel can publicly plead in court for
a prisoner, or a defendant in a criminal prosecution, without a license,
which is never refused ; but an expense of about 9/. must be incurred
in obtaining it.

CHAP. 3.

WRONGS.

28

times next after the king's attorney general, but usually next
after his majesty's counsel then being. These (as well as thequeen's attorney and solicitor general b) rank promiscuously
with the king's counsel, and together with them sit within
the bar of the respective courts : but receive no salaries, and
are not sworn ; and therefore are at liberty to be retained in
causes against the crown. And all other Serjeants and bar1risters indiscriminately (except in the court of common pleas,
where only Serjeants are admitted) may take upon them the
protection and defence of any suitors, whether plaintiff or
defendant : who are therefore called their clients, like the
dependants upon the ancient Roman orators. Those indeed
practised gratis, for honor merely, or at most for the sake of
gaining influence : and so likewise it is established with us c,
that a counsel can maintain no action for his fees (4) ; which
are given, not as locatio vel conductio, but as quiddam honora
rium ; not as a salary or hire, but as a mere gratuity, which
a counsellor cannot demand without doing wrong to his re
putation d : as is also laid down with regard to advocates in
the civil law e, whose honorarium was directed by a decree of
the senate not to exceed in any case ten thousand sesterces,
orb about
Seld. tit.80/.
hon. 1.of
6. English
7.
money df (5).
Davis. 23.
And, in order
f Tac. onn.
to encouI. I1.
c Davis pref. 22. 1 Ch. Rep. 38.

e Ff. H. 6. 1.

(4) Upon the same principle a physician cannot maintain an action
for his fees. 4 T. S. 317.
(5) The circumstances which led to this decree, as recorded by
Tacitus, deserve to be mentioned. Samhis, a Roman knight of distinc
tion, having given Suilius a fee of three thousand guineas to undertake
his defence, and finding that he was betrayed by his advocate, fern in
domo ejus incubuit. In consequence of this the senate insisted upon
enforcing the Cinclan law, qua cavetur antiquitus, nequis ob causam orandam pecuniam donumve accipiat.
Tacitus then recites the arguments of those who spoke against the
payment of fees, and of those who supported the practice ; and con
cludes with telling us, that Claudius Csesar thinking that there was
more reason, though less liberality, in the arguments of the latter,

•
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rage due freedom of speech in the lawful defence of their
.clients, and at the same time to give a check to the unseemly
licentiousness of prostitute and illiberal men, (a few of whom
may sometimes insinuate themselves even into the most
honorable professions,) it hath been holden that a counsel is
not answerable for any matter by him spoken, relative to the
cause in hand, and suggested in his clients instructions ;
although it should reflect upon the reputation of another, and
even prove absolutely groundless : but if he mentions an
untruth of his own invention, or even upon instructions if it
be impertinent to the cause in hand, he is then liable to an
action from the party injured e.
And counsel guilty of
deceit or collusion are punishable by the statute Westm. 1.
3 Edw. I. c. 28. with imprisonment for a year and a day, and
perpetual silence in the courts ; a punishment still some
times inflicted for gross misdemeanors in practice h.
g Cro. Jac. 90.

h Rayra. 376.

capiendis pecuniis posuit modum, usque ad dena sestertia, quern, egressi
repetundaritm tenerentur. 1 Ann. lib. 11. c. S.
But besides the acceptance of such immense fees, the perfidy of advo
cates had become a common traffic ; for Tacitus introduces the subject
by observing, nee quidquam publica mercis tarn venale fuit quam a»lvocatorum perfidia. To the honor of our courts the corruption of judges
and the treachery of counsel are crimes unheard-of in this country.
!%uid eniin estjus civile ? Shiod neque infiecti gratia, nequeperfringi potentia.
neqve adulterari pecunia possit. Cic. pro Czctna.
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CHAPTER THE FOURTH.

OF THE PUBLIC COURTS OF COM
MON LAW AND EQUITY.
W E are next to consider the several species and distinc
tions of courts of justice, which are acknowledged and used
in this kingdom. And these are, either such as are of public
and general jurisdiction throughout the whole realm ; or such
as are only of a private and special jurisdiction in some par
ticular parts of it. Of the former there are four sorts : the
universally established courts of common law and equity ;
the ecclesiastical courts ; the courts military ; and courts
maritime. And, first, of such public courts as are courts of
common law and equity.
THE policy of our ancient constitution, as regulated and
established by the great Alfred, was to bring justice home to
every man's door, by constituting as many courts of judicature
as there are manors and townships in the kingdom ; wherein
injuries were redressed in an easy and expeditious manner, by
the suffrage of neighbours and friends. These little courts
however communicated with others of a larger jurisdiction,
and those with others of a still greater power ; ascending
gradually from the lowest to the supreme courts,
which were respectively constituted to correct the [31]
errors of the inferior ones, and to determine such
causes as by reason of their weight and difficulty demanded
a more solemn discussion. The course of justice flowing in
large streams from the king, as the fountain, to his superior
courts of record ; and being then subdivided into smaller
channels, till the whole and every part of the kingdom were
plentifully watered and refreshed. An institution that seems
highly agreeable to the dictates of natural reason, as well as
of more enlightened policy ; being equally similar to that which
VOL. III.
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prevailed in Mexico and Peru before they were discovered
by the Spaniards, and to that which was established in the
Jewish republic by Moses. In Mexico each town and pro
vince had its proper judges, who heard and decided causes,
except when the point in litigation was too intricate for their
.determination ; and then it was remitted to the supreme court
of the empire, established in the capital, and consisting of
tvielve judges a. Peru, according to Garcilasso de Vega, (an
historian descended from the ancient Incas of that country,)
was divided into small districts containing ten families each,
all registered, and under one magistrate ; who had authority
to decide littte differences and punish petty crimes. Five
of these composed a higher class offifty families ; and two of
these last composed another called a hundred. Ten hundreds
constituted the largest division, consisting of a thousand
families ; and each division had its separate judge or magis
trate, with a proper degree of subordination b. In like man
ner we read of Moses, that, finding the sole administration of
justice too heavy for him, he " chose able men out ofall Israel,
" such as feared God, men of truth, hating covetousness ;
" and made them heads over the people, rulers of thousands,
" rulers of hundred's, rulers of fifties, and rulers of tens : and
" they judged the people at all seasons ; the hard causes they
" brought unto Moses, but every small matter they judged
" themselves0." These inferior courts, at least the name
and form of them, still continue in our legal constitution :
but as the superior courts of record have in practice
[32] obtained a concurrent original jurisdiction with these ;
and as there is besides a power of removing plaints
or actions thither from all the inferior jurisdictions ; upon
these accounts (among others) it has happened that these
petty tribunals have fallen into decay, and almost into oblivion :
whether for the better or the worse, may be matter of some
speculation ; when we consider on the one hand the increase
of expense and delay, and on the other the more able and im
partial decision, that follow from this change of jurisdiction.
a Mod. Un. Hist MA\ iii. 499.

b Ibid, xuix, 14.

i

c Exod. c. 18.
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THE order I shall observe in discoursing on these several
courts, constituted for the redress of civil injuries, (for with
those of a jurisdiction merely criminal I shall not at present
concern myself,) will be by beginning with the lowest, and
those whose jurisdiction, though public and generally dis
persed throughout the kingdom, is yet (with r*gard to each
particular court) confined to very narrow limits ; and so
ascending gradually to those of the most extensive and tran
scendent power. •
I. THE lowest, and at the same time the most expeditious,
court of justice known to the law of England is the court of
fiieftoudre, curia fiedis fiulverizati : so called from ttye dusty
feet of the suitors ; or according to sir Edward Coked, be
cause justice is there done as speedily as dust can i'all from
the foot. Upon the same principle that justice among the
Jews was administered in the gate of the city e, that the pro
ceedings might be the more speedy as well as public. But
the etymology given us by a learned modern writer f is much
more ingenious and satisfactory ; it being derived, according
to him, from flied fiuldreaux, (a pedlar, in old French,) and
therefore signifying the court of such petty chapmen as
resort to fairs or markets. It is a court of record, incident to
every fair and market ; of which the steward of him,
who owns or has the toll of the market, is the judge : [ 33 3
and its jurisdiction extends- to administer justice for
all commercial injuries done in that very fair or market, and
not in any preceding one. So that the injury must be done,
complained of, heard, and determined, within the compass
of one and the same day, unless the fair continues longer.
The court hath cognisance of all matters of contract that can
possibly arise within the precinct of that fair or market ; and
the plaintiff must make oath that the cause of an action arose
there s. From this court- a writ of error lies, In the nature
of an appeal, to the courts at Westminster h ; which are now
also bound by the statute 19 Geo. III. c. 70. to issue writs
d 4 Inst. J72.
e Ruth. c. 4.
f Harrington's oteervat. on the stat. 337

g Stat. 17 Edw. IV. c. 2.
h Cro. Eliz. 773. •
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of execution, in aid of its process, after judgment, where the
person or effects of the defendant are not within the limits of
this inferior jurisdiction ; which may possibly occasion the
revival of the practice and proceedings in these courts, which
are now in a manner forgotten. The reason of their original
institution seems to have been, to do justice expeditiously
among the variety of persons, that resort from distant places
to a fair or market : since it is probable that no other inferior
court might be able to serve its process, or execute its judg
ments, on both or perhaps either of the parties ; and there
fore, unless this court had been erected, the complaint must
necessarily have resorted even in the first instance to some
superior judicature.
» II. THE court-baron is a court incident to every manor in
the kingdom, to be holden by the steward within the said
manor. This court-baron is of two natures * : the one is a
customary-court, of which we formerly spoke k, appertaining
entirely to the copyholders, in which their estates are trans
ferred by surrender and admittance, and other matters trans
acted relative to their tenures only. The other, of which
we now speak, is a court of common law, and it is the court
of the barons, by which name the freeholders were some
times anciently called ( 1) : for that it is held before
[ 34 J the freeholders who owe suit and service to the
manor, the steward being rather the registrar than
the judge. These courts, though in their nature distinct, are
frequently confounded together. The court we are now
considering, viz. the freeholders court, was composed of the
lord's tenants, who were the fares of each other, and were
bound by their feodal tenure to assist their lord in the disi Co. Litt. 58.

k Book II. ch. 4. ch. 6. and ch. 22.

(1) All the freeholders of the king were called barons ; but the
Editor is not aware that it appears from any authority that this word
was ever applied to those who held freeholds of a subject. See an
account of the ancient barons, 1 vol. 398. n. 3. It seems to be the more
obvious explanation of the court-baron, that it was the court of the baron
or lord of the manor, to which his freeholders owed suit and service.
In like manner, we say the king's court, and the sheriff's court.
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pensation of domestic justice. This was formerly held every
three weeks ; and its most important business is to determine,
by writ of right, all controversies relating to the right of
lands within the manor. It may also hold plea of any personal
actions, of debt, trespass on the case, or the like, where the
debt or damages do not amount to forty shillings ' ; which is
the same sum, or three marks, that bounded the jurisdictiqn
of the ancient Gothic courts in their lowest instance, orfierding-courtg, so called, because four were instituted within every
writ
superior
of right
district
may be
or removed
hundredm.
into Put
the county
the proceedings
court by a on
prea

«.

cept from the sheriff called a toll n, " quia tollit atque eximit
causam e curia baronum°." And the proceedings in all other
actions may be removed into the superior courts by the king's
writs offionef, or accedas ad curiamt according to the nature
of the suit <i. After judgment given, a writ also of false judg
ment r lies to the courts at Westminster to rehear and review
the cause, and not a wrk of error ; for this is not a court of
record : and therefore, in some of these writs of removal,
the first direction given is to cause the plaint to be recorded,
r-ecordari facias loquelam.
III. A HUNDRED court is only a larger court-baron, being
held for all the inhabitants of a particular hundred instead of a
manor. The free suitors are here also the judges and the stew
ard the registrar, as in the case of a court-baron. It is
likewise no court ofrecord; resembling the former in all [35]
points, except that in point of territory it is of a greater
jurisdiction8. This is said by sir Edward Coke to have been
derived out of the county court for the ease of the people, that
they might have justice done to them at their own doors,
without any charge or loss of time' ; but its institution was
probably
were formerly
co-eval
observed
with that
v to have
of hundreds
been introduced
themselves,
though
which
not

,

1 Finch. 248.

q F. N. B. 4. 70. Finch. L. 444, 445.

m Stiernhook. Hejure Goth. 1. 1. c. i
n F. N. B. 3, 4. See append. N° I. sec. 2.
o 3 Rep. pref.
V See append. N° I. sec, i.

r F. N. B. 18.
s Finch. L. 243. 4 Inst. 267.
t 2 Inst. 71.
r Vol. I. page lie.
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invented by Alfred, being derived from the polity of the
ancient Germans. The centeni, we may remember, were the
principal inhabitants of a district composed of different vil
lages, originally in number an hundred, but afterwards only
called by that name u ; and who probably gave the same de
nomination to the district out of which they were chosen.
Cesar speaks positively of the judicial power exercised in theirhundred-courts, and courts-baron. " Princifiea regionum,
" atque fiagorum" (which we may fairly construe, the lords
of hundreds and manors,) " inter suosjus dicunt, contro-versi& asrjuc minuunf"'." And Tacitus, who had examined their
constitution still more attentively, informs us not only of the
authority of the lords, but of that of the centeni, the hundredors, or jury ; who were taken out of the common freeholders,
and had themselves a share in the determination. " Eligun" tur in conciliis et firinci/ies, qui jura fier fiagos -vicosque
" reddunt : centeni singulis, ex filebe comites, consilium simul
" et auctoritas, adsunt*." This hundred-court was denomi
nated haereda in the Gothic constitution y. But this court,
as causes are equally liable to removal from hence, as from
the common court-baron, and by the same writs, and may
also be reviewed by writ of false judgment, is therefore fallen
into equal disuse with regard to the trial of actions.
IV. THE county court is a court incident to the jurisdiction
of the sheriff. It is not a court of record, but may hold
[36] pleas of debt or damages under the value of forty shil
lings7. Over some of which causes these inferior
courts have, by the express words of the statute of Glouces
ter3, a jurisdiction totally exclusive of the king's superior
courts. For, in order to be entitled to sue an action of trespass
for goqds before the king's justiciars, the plaintiff is directed
to make affidavit that the cause of action does really and bona
fide
u Centeni
amount
ex sing^ilis
to 40s.pagis
; which
sunt, idque
affidavit
x dfis
marib.
nowGerman,
unaccountably
c. 13.
disipmm inter snos vocantur ; et, quod primo
numenls I'uit, jam nomenet honor est. Tac.
* mor. Germ. c. 6.
w de ball. Call. 1. 6. c. 22.

y Stiernhook. 1. 1. c. 2.
z 4 Inst. 266.
* 6 Edw. I. e. i.
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usedb, except in the court of exchequer (2). The statute also
43 Eliz. c. 6. which gives the judges in many personal actions,
where the jury assess less damages than 40*. a power to cer
tify the same and abridge the plaintiff of his full costs, was
also meant to prevent vexation by litigious plaintiffs ; who, for
purposes of mere oppression, might be inclinable to institute
suits in the superior courts for injuries of a trifling value. The
county court may also hold plea of many real actions, and of
all personal actions to any amount, by virtue of a special writ
called ajusticiea; which is a writ empowering the sheriff for
the sake of despatch to do the same justice ip his county court,
as might otherwise be had at Westminster0. The freeholders
of the county are the real judges in this court, and the sheriff
is the ministerial officer. The great conflux of freeholders,
which are supposed always to attend at the county court,
(which Spelman cajls forum filebeiae justitiae et theatrum comitivae fiotestatis d,) is the reason why all acts of parliament at
the end of every session were wont to be there published by
the sheriff; why all outlawries of absconding offenders are
there proclaimed ; and why all popular elections which the
freeholders are to make, as formerly of sheriffs and conser
vators of the peace, and still of coroners, verderors, and
knights of the shire, must ever be made in fileno comitatu, or,
in full county court. By the statute 2 Edw. VI. c. 25. no
county court shall be adjourned longer than for one month,
consisting of twenty-eight days. And this was also the
ancient usage, as appears from the laws of king Edward. [37J]
the elder6; " firaefiositus (that is, the sheriff) ad quar, " tarn circiter sefitimanamfrequentemfiofiuli concionem celebra" to: cuique jus dicito; litesque singulas dirimito." In those
times the county court was a court of great dignity and splen
dor, the bishop and the ealdorman (or earl) with the principal
b'ilnst. 391.

c Finch. 318. F. N. B. 152.

d Clots, v. comitatvs.

e c. 11.

(2) But if an action is instituted in any of the courts of Westmin
ster, and if the defendant makes an affidavit that the debt is under 40;
the proceedings will be stayed, unless the plaintiff will also make an
affidavit to the contrary, 4 T. S. 495. 5 T. S. 64.
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men of the shire sitting therein to administer justice both in
lay and ecclesiastical causes f. But its dignity was much
impaired, when the bishop was prohibited and the earl
neglected to attend it. And, in modern times, as proceedings
are removable from hence into the king's superior courts,
by writ of pone or recordari s, in the same manner as from
hundred-courts, and courts-baron ; and as the same writ of
false judgment may be had, in nature of a writ of error; this
has occasioned the same disuse of bringing actions therein.
THESE are the several species of common law courts,
which though dispersed universally throughout the realm,
are nevertheless of a partial jurisdiction, and confined to
particular districts : yet communicating with, and as it were
members of, the superior courts of a more extended and
general nature ; which are calculated for the administration
of redress, not in any one lordship, hundred, or county only,
but throughout the whole kingdom at large. Of which sort is.
V. THE court of common fileas, or, as it is frequently
termed in law, the court of common bench.
BY the ancient Saxon constitution there was only one su
perior court of justice in the kingdom ; and that court had
cognisance both of civil and spiritual causes : viz. the wittenagemote, or general council, which assembled annually or
oftener, wherever the king kept his Christmas, Easter, or
Whitsuntide, as well to do private justice as to consult upon
public business. At the conquest the ecclesiastical
[38] jurisdiction was diverted into another channel ; and
the conqueror, fearing danger from these annual
parliaments, contrived also to separate their ministerial
power, as judges, from their deliberative, as counsellors to
the crown. He therefore established a constant court in
his own hall, thence called by Bracton h and other ancient
authors aula regia-, or aula regis. This court was com
posed of the king's great officers of state resident in his
palace, and usually attendant on his person : such as the
lord high constable and lord mareschal, who chiefly presided
f LL. Eatlgari.f. I.

g F. N. B. 70. Finch. 445.

H 1. 3. tr. 1. c. 7.
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in matters of honor and of arms ; determining according to
the law military and the law of nations. Besides these,
there were the lord high steward, and lord great chamber
lain ; the steward of the houshold ; the lord chancellor, whose
peculiar business it was to keep the king's seal, and examine
all such writs, grants, and letters, as were to pass under that
authority ; and the lord high treasurer, who was the princi
pal adviser in all matters relating to the revenue. These
high officers were assisted by certain persons learned in the
laws, who were called the king's justiciars or justices ; and
by the greater barons of parliament, all of whom had a seat
in the aula regia, and formed a kind, of court of appeal, or
rather of advice, in matters of great moment and difficulty.
All these in their several departments transacted all secular
business both criminal and civil, and likewise the matters of
the revenue : and over all presided one special magistrate,
called the chiefjusticinror cafiilalisjusticiariustotius Artgliae ;
who was also the principal minister of state, the second man
in the kingdom, and by virtue of his office guardian of the
•realm in the king's absence. And this officer it was, who
principally determined all the vast variety of causes that
arose in this extensive jurisdiction ; and from the plenitude
of his power grew at length both obnoxious to the people,
and dangerous to 'the government which employed himJ.
THIS great universal court being bound to follow the king's
houshold in all his progresses and expeditions, the
trial of common causes therein was found very bur- £39]
thensome to the subject. Wherefore king John, who
dreaded also the power of the justiciar, very readily consented
to that article which now forms the eleventh chapter of magnet
carta, and enacts, " that communia filacita non scquantur
" curium regis, sed teneantur in aliquo loco certo." This cer
tain place was established in Westminster-hall, the place
where the aula regis originally sate, when the king resided
in that city; and there- it hath ever since continued. And
the court being thus rendered fixed and stationary, the judge
j Spelm. Gl. 331, 2, 3. Gilt). Hist. C. P. introd. ir.
VOL. III.
f
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became so too, and a chief with other justices of the com
mon pleas was thereupon appointed ; with jurisdiction to
hear and determine all pleas of land, and injuries merely
civil between subject and subject. Which critical establish
ment of this principal court of common law, at that particular
juncture and that particular place, gave rise to the inns of court
in its neighbourhood ; and, thereby collecting together the
whole body of the common lawyers, enabled the law itself to
withstand the attacks of the canonists and civilians, who labor
ed to extirpate and destroy it1. . This precedent was soon after
copied by king Philip the Fair in France, who about the year
1 302 fixed the parliament of Paris to abide constantly in that
metropolis ; which before used to follow the person ofthe king
wherever he went, and in which he himself used frequently to
decide the causes that were there depending : but all were then
referred to the sole cognisance of the parliament and its learn
ed judgesk. And thus also in 1495 the emperor Maximilian
I. fixed the imperial chamber (which before always travelled
with the court and houshold) to be constantly held at WormSj
from whence it was afterwards translated to Spire '.
THE aula regia being thus stripped of so considerable a
branch of its jurisdiction, and the power of the chief justiciar
being great
also considerably
charter, the authority
curbed byofmany
both began
articles
to decline
in the
[40]

apace
Henryunder
III. And,
the long
in farther
and troublesome
pursuance ofreign
this example,
of .king

the other several offices of the chief justiciar were under
Edward the first (who new modelled the whole frame of our
judicial polity) subdivided and broken into distinct courts of
judicature. A court of chivalry was erected, over which the
constable and mareschal presided ; as did the steward of the
houshold over another, constituted to regulate the king's do
mestic servants. The high steward, with the barons of parlia
ment, formed an august tribunal for the trial of delinquent
peers; and the barons reserved to themselves in parliament
the right of reviewing the sentences of other courts in the last
i See tol. I. inlrod. sec. 1.

k Mod. Un. Hist, xxiii, 396.

1 Moil. Un. Hist. xx'.x. 417.
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resort. The distribution of common justice between man and
man was thrown into so provident an order, that the great
judicial officers were made to form a cheque upon each other :
the court of chancery issuing all original writs under ,the
great seal to the other courts ; the common pleas being
allowed to determine all causes between private subjects ;
the exchequer managing the king's revenue ; and the court
of king's bench retaining all the jurisdiction which was not
tendence
cantoned of
outalltothe
other
rest courts,
by way of
andappeal
particularly
; and thethe
solesuperin.
cogni
zance of pleas of the crown or criminal causes. 'For pleases.'
suits are regularly divided into two sorts : fileas of tlie crown,
which comprehend all crimes and misdemesnors, wherein
the king (on behalf of the public) is the plantiff ; and common
fileas, which include all civil actions, depending between sub
ject and subject. The former of these were the proper object
of the jurisdiction of the court of king's bench ; the latter of
the court of common pleas : which is a court of record, and
is styled by sir Edward Coke m the lock and key of the com
mon law ; for herein only can real actions, that is, actions
which concern the right of freehold or the realty, be originally
brought : and all other, or personal, pleas between man and
man are likewise here determined ; though in most of them
the king's bench has also a concurrent authority.
THE judges of this court are at present" four in number,
one chief and three fndsne justices, created by the king's letm 4 Inst. 99.
all times be fully supplied with judges of the
n King James I. during the greater part of superior courts. And, in subsequent reigns,
hts
of king's
reign, appointed
bench andfive
common
judges pleas,
in the for
courts
the afifth
upon the
hathpermanent
been sometimes
indisposition
appointed.
of ajudge,
Raym.
benefit of a casting voice in case of a difference in opinion, and that the circuits might at

475. (2).

Edward
(2) The VI.
number
increased
of thethe
judges
number
varied
ofjudges
considerably
of.the court
in ancient
of common
times.
pleas from three to six, and afterwards to seven. Edward III. raised
it to nine. Richard the second appointed five. Henry VI. changed the
number four limes. Edward IV. reduced it t» four. See Dugd. Orig.
Jurid. ch. 18.
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ters patent, who sit every day in the four terms to hear and
determine all matters of law arising in civil causes, whether
real, personal, or mixed and compounded of both. These it
takes cognisance of, as well originally, as upon removel from
the inferior courts before-mentioned. But a writ of error, in
the nature of an appeal, lies from this court into the court of
king's bench.
VI. THE court of king's bench (so called because the king
used formerly to sit there in person°, the style of the court
still being corqm i/iso rege) (3) is the supreme court of com
mon law in the kingdom ; consisting of a chiefjustice and three
puisne justices, who are by their office the sovereign conser
vators of the peace and supreme coroners of the land. Yet,
though the king himself used to sit in this court, and still is
supposed so to do ; he did not, neither by law is he empower
ed? to, determine any cause or motion, but by the mouth of
his judges, to whom he hath committed his whole judicial
authority t.
o 4 Inst. 73.
decide
"In
p See
curia
causes
book
domini
in
I. ch.
regis
person
7. ipse
The
in in
the
king:
propria
aulaused
repa.
pet*
to

frequently sat in thu court of' king's bench.
(See
in person,
later
thetimes
records
but James
was
cited
informed
I. 4is Burr.
saidby
to8511)
hisjudges
have(4).
sat there
And,
that

sec.
" sona
4.) jura
After
decemit."
its dissolution
(Dial, king
de Scncch.
Edward
1. 1.I.

heqcould
4 Inst.
not71.
deliver an opinion,

(3) This court is called the queen's bench in the reign of a queen, and
during the protectorate of Cromwell it was styled the upper bench.
(4) Lord Mansfield, in 4 Burr. 851. does not mean to say, nor do the
records there cited warrant the conclusion, that Ed. I. actually sat in the
king's bench. Dr. Henry, in his very accurate History of Great Britain,
informs us, that he has found no instance of any of our kings sitting in
a court ofjustice before Ed. IV. " And Ed. IV. (he says) in the second
" year of his reign, sat three days together, during Michaelmas term,
*' in the court of king's bench ; but it is not said that he interfered in
•" the business of the court ; and as he was then a very young man, it
"is probable that it was his intention to learn in what manner justice
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THIS court, which (as we have said) is the remnant of the
aula regia, is not, nor can be, from the very nature and consti
tution of it, fixed to any certain place, but may follow the king's
person wherever he goes ; for which reason all process issuing
out of this court in the king's name is returnable " ubi" cunque fuerimus in Anglia" It hath indeed, for some [42j
centuries past, usually sate at Westminster, being an
ancient palace of the crown ; but might remove with the king
to York or Exeter, if he thought proper to command it. And
we find that, after Edward I. had conquered Scotland, it actually
sate at Roxburgh r. And this moveable quality, as well as its
dignity and power, are fully expressed by Bracton, when he
says that the justices of this court are " cafiitales, generates, fier" fietui, et majores; a latere regis residtntes ; qui omnium aliorum
" corrigere tenentur injurias et errores *." And it is moreover
especially provided in the articuli sufier cartas <• that the king's
chancellor, and the justices of his bench, shall follow him, so
that he may have at all times near unto him some that be learn
ed in the laws.
r M. 20, 21 Edw. I. Hale Hut. C. L. 200.

s L 3. c. 10.

» 28 Edw. I. c. 5.

" was administered, rather than to act the part of a judge." 5 vol. 382.
4to edit.
Lord Coke says, that the words in magna charta, c. 29. nee super turn
ibimus nee super earn mittimus nisi, &-c. signify that we shall not sit in
judgment ourselves, nor send our commissioners or judges to try him.
2 Inst. 46.
But that this is an erroneous construction of these words, appears
from a charter granted by king John in the 16th year of his reign,
which is thus expressed, nee saper eos per vim velper arma ibimus nisi
per legem regni nostri vel per judicium parium suorum. See Int. to BI.
Mag. Ch. p. xiii.
Statutes and charters inpari materia must be construed by a reference
to each other, and in the more ancient charter the meaning is clear,
that the king will not proceed with violence against his subjects, unless
justified by the law of his kingdom, or by a judgment of their peers..
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THE jurisdiction of this court is very high and transcendent.
It keeps all inferior jurisdictions within the bounds of their
authority, and may either remove their proceedings to be deter
mined here, or prohibit their progress below. It superintends
all civil corporations in the kingdom. It commands magistrates
and others to do what their duty requires, in every case where
there is no other specific remedy. It protects the liberty of
the subject, by speedy and summary interposition. It takes
cognisance both of criminal and civil causes ; the former in
what is called the crown-side or crown-office ; the latter in the
plea-side of the court. The jurisdiction of the crown-side it is
not our present business to consider ; that will be more properly
discussed in the ensuing volume. But on the plea-side, or
civil branch, it hath an original jurisdiction and cognisance of
all actions of trespass, or other injury alleged to be committed
TO et armis ; of actions for forgery of deeds, maintenance, con
spiracy, deceit, and actions on the case which allege any falsity
or fraud : all of which savor of a criminal nature, although
the action is brought for a civil remedy ; and make the
[43] defendant liable in strictness to pay a fine to the king,
as well as damages to the injured party u. The same
doctrine is also now extended to all actions on the case what
soever w: but no action of debt or detinue, or other mere civil
action, can by the common law be prosecuted by any subject in
this court, by original writ out of chancery x ; though an action
of debt, given by statute, may be brought in the king's bench
as well as in the common pleas y. And yet this court might
always have held plea of any civil action (other than actions
real) provided the defendant was an officer of the court ; or in
the custody of the marshal, or prison-keeper, of this court, for
a breach of the peace or any other offence1. And, in pro
cess of time, it began by a fiction to hold plea of all per
sonal actions whatsoever, and has continued to do sp. for
u Finch. L. 198. - 2 Inst. 23. Dyvcrslte tie
nurte». c. bank k rty.
w F. N. B. 86. 92. 1 Lilly, pract. Keg.iOS.

x 4 Inst. 76. Trye's Jus Filazar. 101.
y Carth. 234.
z 4 Inst. 71.
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ages a : it being surmised that the defendant is arrested for
a supposed trespass, which he never has in reality committed ;
and, being thus in the custody of the marshal of this court,
the plaintiff is at liberty to proceed against him for any other
personal injury : which- surmise, of being in the marshal's
custody, the defendant is not at liberty to dispute b. And
these fictions of law, though at first they may startle the
student, he will find upon farther consideration to be highly
beneficial and useful : especially as this maxim is ever in
variably observed, that no fiction shall extend to' work an
injury ; its proper operation being to prevent a mischief, or
remedy an inconvenience, that might result from the general
rule of lawc. So true it is, that in fictione juris semfier subsistit aequitasd. In the present case, it gives the suitor his
choice of more than one tribunal, before which he may insti
tute his action ; ' and prevents the circuitry and delay of
justice, by allowing that suitito be originally, and in
the first instance, commenced in this court, which, £44]
after a determination in another, might ultimately
be brought before it on a writ of error.
FOR this court is likewise a court of appeal,' into which
may be removed by a writ of error all determinations of the
court of common pleas, and of all inferior courts of record
in England ; and to which a writ of error lies also from the
court of king's bench in Ireland (s). Yet even this so high
and honorable court is not the dernier resort of the subject:
for, if he be not satisfied"" with any determination here, he
may remove it by writ of error into the house of lords, or the
a Ibid. 72.
h Thus too in- the civil law : contra fietionem non admittitur probatio : quid enim
efficeret probatio veritatis, ubi fictio adversus
reritatem fingit ? Nam fictio nihil aliud cst,

quam Icgis adversus veritatem in re posaibili
ex justacauw disijositio. (Gothofred. in Ff.
I. 22. t. 3.)
c 3 Rep. 30. 2 Roil. Rep. 502.
d 11 Rep.il. Co. Liu. 150.

(5) This altered by the 23 Geo. Ill, c. 28. which see in the 1 vol.
104. n. 14.
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court of exchequer chamber, as the case may happen, ac
cording to the-nature of the suit, and the manner in which
it has been prosecuted.
VII. THE court of Exchequer is inferior in rank not only
to the court of king's bench, but to the common pleas also ;
but I have chosen to consider it in this order, on account of
its double capacity, as a court of law and a court of equity
also. It is a very ancient court of record, set up by William
the conqueror «, as a part of the aula regia f, though regu
lated and reduced to its present order by king Edward Is;
and intended principally to order the revenues of the crown,
and to recover the king's debts and duties h. It is called the
exchequer, scaccharium, from the chequed cloth, resembling
a chess board, which covers the table there ; and on which,
when certain of the king's accounts are made up, the sums
are marked and scored with counters. It consists of two divi
sions : the receipt of the exchequer, which manages the
royal revenue, and with which these commentaries have no
concern ; and the court or judicial part of it, which is again
subdivided
law. into a court of equity, and a court of common
[45]

THE court of equity is held in the exchequer cham
ber before the lord treasurer, the chancellor of the ex
chequer, the chief baron, and three fiuisne ones. These Mr.
Selden conjectures > to have been anciently made out of
such as were barons of the kingdom, or parliamentary
barons ; and thence to have derived their name ; which con
jecture receives great strength from Bracton's explanation of
magna carta, c. 14. which directs that the earls and barons
be amerced by their peers ; that is, says he, by the barons
of the exchequer k. The primary and original business of
c Lamb. Arelition. 24.
f Madox. hist. exch. 100.
'g Spelm. Cuil. I. hi cuff. teg. ret. quirt
•\nikins.

h 4 Inst. 103.—116.
i Tit. hon. 2. 5. Id.
k I. 3. tr. 2. c. 1. sec. 3. .
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this court is to call the king's debtors to account, by bill filed
by the attorney-general ; and to recover any lands, tenements,
or hereditaments, any goods, chattels, or other profits or
benefits, belonging to the crown. So that by their original
constitution the jurisdiction of the courts of common pleas,
king's bench, and exchequer, was entirely separate and dis
tinct : the common pleas being intended to decide all con
troversies between subject and subject ; the king's bench to
correct all crimes and misdemesnors that amount to a breach
of the peace, the king being then plaintiff, as such offences
are in open derogation of the jura regalia of his crown ; and
the exchequer to adjust and recover his revenue, wherein
the king also is plaintiff, as the withholding and non-payment
thereof is an injury to his jura fiacalia. But, as by a fiction
almost all sorts of civil actions are now allowed to be brought
in the king's bench, in like manner by another fiction all
kinds of personal suits may be prosecuted in the court of
exchequer. For as all the officers and ministers of this
court have, like those of other superior courts, the privilege
of suing and being sued only in their own court ; so also the
king's debtors and farmers, and all accomptants of the exche
quer, are privileged to sue and implead all manner of per
sons in the same court of equity, that they themselves are
called into. They have likewise privilege to sue and implead
one another, or any stranger, in the same kind of common
law actions (where the • personalty only is concerned) as are
prosecuted in the court of common pleas.
THIS gives original to the common law part of their [46]
jurisdiction, which was established merely for the be
nefit of the king's accomptants, and is exercised by the barons
only of the exchequer, and not the treasurer or chancellor.
The writ upon which all proceedings here are grounded is
called a quo minus : in which the plaintiff suggests that he is
the king's farmer or debtor, and that the defendant hath done
him the injury or damage complained of; quo minus sufficient
vol.. in.
8
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exittit, by which he is the less able to pay the king his debt
or rent. And these suits are expressly directed, by what is
called the statute of Rutland1, to be confined to such matters
only, as specially concern the king or his ministers of the
exchequer. And by the articuli sufier cartasm it is enacted,
that no common pleas be thenceforth holden in the exche
quer, contrary to the form of the great charter. But now,
'by the suggestion of privilege, any person may be admitted
to sue in the exchequer as well as the king's accomptant.
The surmise, of being debtor to the king is therefore become
matter of form and mere words of course, and the court is
open to all the nation equally. The same holds with regard
to the equity side of the court : for there any person may file
a bill against another upon a bare suggestion that he is the
king's accomptant; but whether he. is so, or not, is never
controverted. In this court, on the equity side, the clergy
have long used to exhibit their bills for the non-payment of
tithes ; in which case the surmise of being the king's debtor
is no fiction, they being bound to pay him their first fruits,
and annual tenths. But the chancery has of late years ob
tained a large share in this business.
AN appeal from the equity side .of this court lies immedi
ately to the house of peers ; but from the common law side,
in pursuance of the statute 3 1 Edw. III. c. 12. a writ of error
must be first brought into the court of exchequer chamber.
And from the determination there had, there lies, in the der
nier resort, a writ of error to the house of lords.
£473
VIII. THE high court of chancery is the only re
maining, and in matters of civil property by much the
most important of any, of the king's superior and original
courts of justice. It has its name of chancery, cancellaria,
from -the judge who presides here, the lord chancellor or cantellarius ; who, sir Edward Coke tells us, is so termed a cancellando, from cancelling the king's ktters patent when granted
I 10 Edw. I. c. 11.

m 28 Edw. I. c. 4.
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Contrary to law, which is the highest point of his j urisdiction r ;.
But the office and name of chancellor (however derived) was
certainly known to the courts of the Roman emperors : where
it originally seems to have signified a chief scribe or secretary,
who was afterwards invested with several judicial powers, and
a general superintendency over the rest of the officers of the
prince. From the Roman empire it passed to the Roman
church, ever emulous of imperial state ; and hence every
bishop has to this day his chancellor, the principal judge of
his consistory. And when the modern kingdoms of Europe
were established upon the ruins of the empire, almost every
state preserved its chancellor, with different jurisdictions and
dignities, according to their different constitutions. But jn
all of them he seems to have had the supervision of all char
ters, letters, and such other public instruments of the crown,
as were authenticated in the most solemn manner : and there
fore when seals came in use, he had always the custody of the
king's great seal. So that the office of chancellor, or lord
keeper, (whose authority by statute 5 Eliz. c. 18. is declared
to be exactly the same,) is with us at this day created by the
mere delivery of the king's great seal into his custody ° :
whereby he becomes, without writ or patent, an officer of the
greatest weight and power of any now subsisting in the king
dom ; and superior in point of precedency to every temporal
lord P. He is a privy counsellor by his office i, and, accord
ing to lord chancellor Ellesmere r, prolocutor of the house of
lords by prescription. To him' belongs the appoint
ment of all justices of the peace throughout the king- [48}_
dom. Being formerly usually an ecclesiastic, (for none
else were then capable of an office so conversant in writings,)
and presiding over the royal chapel8, he became keeper of
the
n iking's
last. 88. conscience ; visitor, inqright
SeMeli. of
office
the
of king,
lord chanc.
ofset.
all3. hoso Lamb.Archrion.65. 1 RoU. Abr. 3S5.
j Stat. 31 Hen. VIII. c. 10.

r of the office 'of lard chancellor. adit. 1611...
s Madox. hist, ol rach. 42.
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pitals and colleges of the king's foundation ; and patron of.
all the king's livings under the value of twenty marks l fier
annum in the king's books (6). He is the general guardian
t 33 Edw. III. 3. F. N. B. 3S. though Hohart pM.) extends this value to twentypounds.

(6) With regard to the chancellor's patronage, there seems to be
some inaccuracy in the learned judge's text and references. I humbly
conceive that a truer statement is this, viz. that it appears from the
rolls of parliament in the time of Ed. HI. that it had been the usage
before that time for the chancellors to give all the king's livings, taxed
(by the subsidy assessments) at twenty marks or under, to the clerks,
who were then actually cleri or clergymen, who had long labored in the
court of chancery i but that the bishop of Lincoln, when he was chan
cellor, had given such livings to his own and other clerks, contrary to
the pleasure of the king and the ancient usage ; and therefore it is
recommended to the king by the council to command the chancellor to
give such livings only to the clerks of chancery, the exchequer, and the
other two benches or courts of Westminster-hall. 4 Edvi. III. HO. 51.
But since the new valuation of benefices, or the king's books in the
time of Henry the eighth, and the clerks ceased to be in orders, the
chancellor has had the absolute disposal of all the king's livings, even
where the presentation devolves to the crown by lapse, of the value of
twenty pounds a year or under in the king's books. It does not appear
how this enlarged patronage has been obtained by the chancellor, but
it is probable by a private grant of the crown, from a consideration that
the twenty marks in the time of Ed. III. were equivalent to twenty
pounds in the time of Henry VIII. Gits. 764. 1 Sum. Ec. Lain, 129.
So far tills was the note in the first edition ; but a reverend gentle
man has been so obliging as to suggest to me, that, having once had
occasion to examine the subject, he was inclined to think, that the
chancellor's patronage was confined to benefices under 201. a year, and
that livings exactly of that value belonged to the king, to be presented
toby himself or his minister. Having, in consequence, looked more
attentively into the subject, I am still of "opinion, that the authorities
support what is advanced in the preceding part of the note. It cannot
be doubted, that since the new valor teneficiorum, pounds were intended
to be substituted for marts, and this is expressly stated by bishop Gib
son, p. 764. In the 4 Ed. 111. cited above, the chancellor's patronage
is stated to be of all livings of20 marks and under, del tax de vint marcs
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of all infanta, idiots, and lunatics ; and has the general superintendance of all charitable uses in the kingdom. And all
this, over and above the vast and extensive jurisdiction which
tt dedeynt. In the 1 Hen. VI. no. 25, Rolls of Parliament, there is a
record appointing the duke of Bedford protector, and the duke of
Gloucester protector in his absence ; and amongst other privileges it
grants the protector for the time being, the patronage of all the livings
belonging to the crown, ultra taxam viginti marcarum usque ad taxam
triginta marcarum inclusivt, and reserves the rest of the royal patron
age to the king, except the benefices belonging to the chancellor virtute ojfitii sui. The word inclusive can only apply to the words usque
ad triginta; it cannot be reconciled with ultra, which was intended to
leave the chancellor 20 or under. This is also clearly expressed in
the Registrum Brevium 307, where there is an ancient writ called de
primo benejicio eccletiastico habendo. Volumus quod idem A ad primum
beneficium ecclesiastiaim ("taxationem viginti marcarum excedensj vacaturum, quod ad prxsentationem nostrum pertinuerit, Crc.
In the year book 38 Ed. III. 3. it is laid down as law, that the king
shall present to toutz esglises que passent f extent tie 20 marcs; and in the
next line it is said, that the chancellor shall present to all not taxed at
20 marks, and having understood that the living in question was taxed
at 40j. he had presented to it, but as in fact it was taxed at 40/. the
king claimed it. The words in French state the general law, the rest
only apply to the particular case. Yet Watson is so careless as to state
the chancellor's patronage to be under 20 marks and under 20/. and
refers to this authority, ch. 9. But it is correctly cited by Comyns, to
support the position, that the chancellor has the patronage of 20 marks,
or 20/. Dig. Tit. Esgl. H. 5. In Fitz. n. 6. 35, it is stated to be under
20 marks, without taking any notice of 20 exactly. And in a case in
Hob. 214, the word is under. In that case the chancellor had presented
to a living lapsed to the crown above 20/. a year, and it was held that
the king could have no remedy, because the presentation had passed
the great seal, and therefore apparently made by the king himself; but
if the presentation had stated, that the benefice was under the value of
2G/. then it would have been void, because the chancellor must have
been deceived. In this case there was no occasion to state the instance
of a living of the exact value of 20/. This was a benefice, which had
devolved to the crown by lapse, but no objection is made on that
ground, and there seems to be no reason for any distinction, whether
the benefice devolves to the king by lapse or by promotion of the incum-
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he exercises in his judicial capacity in the court of chan
cery ; wherein, as in the exchequer, there are two distinct
tribunals : the one ordinary, being a court of common law ;
the other extraordinary, being a court of equity.
THE ordinary legal court is much more ancient than the
court of equity. Its jurisdiction is to hold plea upon a scire
facias to repeat and cancel the king's letters patent, when
made against law, or upon untrue suggestions ; and to hold
plea of petitions, monstrans de droit, traverses of offices, and
the like ; when the king hath been advised to do any act, OP
is put in possession of any lands or goods, in prejudice of a
subject's right'. On proof of which, as the king can never
be supposed intentionally to do any wrong, the law questions
not but he will immediately redress the injury ; and refers
that conscientious task to the chancellor, the keeper of his
conscience. It also appertains to this court to hold plea of
allpersonal actions, where any officer or minister of the court
is a party0. It might likewise hold plea (by scire facias}- of
t 4 Rep. 54.

u 4 Inst. 80.

bent, or it is part of his original patronage. I have stated the'authorities which expressly give the chancellor the patronage of the value
of 20 marks, or now 20A and I have referred to those which state it
to be under; and I cannot but observe so far they are all consistent, as
I find no authority in opposition to those above, declaring that livings
ofthe value of 201. belong to the king ami not to the chancellor.
The gentleman who wished me to examine the authorities npon this
subject, was so obliging as to inform me that the crown has the patron
age of five livings of the exact value of 201. in the king's books, but
that several others of that value occasionally devolve to the crown by
lapse and promotion ; that he has examined the church book in the
'secretary of state*s office, and that he finds within the present century
many instances of presentations to those livings by the crown t but he
admits in some modern instances, where the right to the presentationhas been claimed both by the chancellor and the minister, that the lat
ter has yielded to the former. From the whole, one is led to conclude
that these presentations made by the crown, were owing either to tileinattention or the accommodation of the chancellor.

CHAP. 4.

WRONGS.

49

partitions of lands in coparcenary w, and of dower x, where any
ward of the crown was concerned in interest, so long as the
military tenures subsisted : as it now may also do of the
tithes of forest land, where granted by the king and [49]
claimed by a stranger against the grantee of the crown y ;
and of executions on statutes, or recognizances in nature there
of by the statute 23 Hen. VIII. c. 6 z. But if any cause comes
to issue in this court, that is, if any fact be disputed between
the parties, the chancellor cannot try it, having no power to
summon a jury : but must deliver the record firofiria manu into
the court of king's bench, where it shall be tried by the country,
and judgment shall be there given thereon3. And when judg
ment is given in chancery upon demurrer or the like, a writ of
error, in nature of an appeal, lies out of this ordinary court into
the court of king's bench b : though so little is usually done on
the common law side of the court, that I have met with no
traces of any writ of error c being actually brought, since the
fourteenth year of queen Elizabeth, A. D. 1572.
IN this ordinary, or legal, court is also kept the offinnajustitiae : out of which all original writs that pass under the great
seal, all commissions of charitable uses, sewers, bankruptcy,
idiotcy, lunacy, and the like, do issue ; and for which it is always
open to the subject, who may there at any time demand and
have, ex debito justitiae, any writ that his occasions may call for.
These writs (relating to the business of the subject) and the
returns to them were, according to the simplicity of ancient
times, originally kept in a hamper, in hanafierio ; and the others
(relating to such matters wherein the crown is immediately or
mediately concerned) were preserved in a little sack or bag,
w Co. Lilt. 171. F.N.B.62.
X Bro. Abr. tit. dauxr. 66. Moor. 565.
y Bro. Abr. t. dismes. 10.
z 2 Roll. Abr. 469.
aCro.Jac.12. Latch. 112.
b Yearbook, IS Edward III. 25. 17 Ais. 84,

29 Ass. 47. Dyer. 515. 1 Roll. Rep. 287.
4 Inst. 80.
c Theopinionof lord keeper Northin 1682
(1 Vern. 131. 1 Equ. Cus. abr. IIS.) that no
such writ of error lay, and that an injunction
might be issued against it, seems not to hire
been well considered.
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infiarva baga ; and thence hath arisen the distinction of the hanafler office, and fietty bag office, which both belong to the common
law court in chancery.
[50]
BUT the extraordinary court, or court of equity, is
now become the court of the greatest judicial conse
quence. This distinction between law and equity, as admini
stered in different courts, is not at present known, nor seems to
have 6ver been known, in any other country at any timed : and
yet the difference of one from the other, when administered
by the same tribunal, was perfectly familiar to the Romans e ;
the jus firaetorium, or discretion of the praetor, being distinct
from the leges or standing lawsf : but the power of both cen
tered in one and the same magistrate, who was equally intrust
ed to pronounce the rule of law, and to apply it to particular
cases, by the principles of equity. With us too, the aula
regia, which was the supreme court of judicature, undoubtedly
administered equal justice according to the rules of both or
either, as the case might chance to require : and, when that
was broken to pieces, the idea of a court of equity, as dis
tinguished from a court of law, did not subsist in the origi
nal plan of partition. For though equity is mentioned by
Bractons, as a thing contrasted to strict law, yet neither in
that writer, nor in Glanvil or Fleta, nor yet in Britton, (com
posed under the auspices and in the name of Edward I, and
treating particularly of courts and their several jurisdictions,)
is there a syllable to be found relating to the equitable juris
diction of the court of chancery. It seems therefore probable,
that when the courts of law, proceeding merely upon the
d The council of conscience, instituted by
Johnni,kingofPortugal,toreviewdiesen(CHITS of all inferior courts, and moderate
them by equity, (Mod. Un. Hist. xxii. 237.)
seems rather to have been a court of appeal.
- court
e Thus
of session
too the
in Scotland,
parliament
andofevery
Paris,other
the
jurisdiction in Europe of which we have any
tolerable account, found all their decisions as

well upon principles of equity as those ofpositive law. (Lord Kayms. histor. law tracts,
I. 325. 330. princ. of equit. 44.)
f Thus Cicero; "jam illispromissisnonesse
" standum, quis non videt, quae coactus quis
" dem
metuplerumque
et deceptusdolopromiserit?
jure praetorio Kberantur,
quaequi" nonnulla legibus." Offic. 1. 1.
g 1. 2. c. 7. fot. 23,
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ground of the king's original writs, and confining themselves
strictly to that bottom, gave a harsh or imperfect judgment,
the application for redress used to be to the king in
person assisted by his privy council; (from whence [Si]
also arose the jurisdiction of the court of requests h,
which was virtually abolished by the statute 1 6 Car. I. c. 10.)
and they were wont to refer the matter either to the chancel
lor and a select committee, or by degrees to the chancellor
only, who mitigated the severity or supplied the defects of
the judgments pronounced in the courts of law, upon weigh
ing the circumstances of the case. This was the custom not
only among our Saxon ancestors, before the institution of the
aufa regia ', but also after its dissolution, in the reign of kinj
Edward I k ; and perhaps during its continuance, in that of
Henry II 1.
IN these early times the chief juridical employment of the
chancellor must have been in devising cew writs, directed to
the courts of common law, to give remedy in cases where
none was before administered. And to quicken the diligence
of the clerks in the chancery, who were too much attached
to ancient precedents, it is provided by statute Westm. 2.
13 Edw. I. c. 24. that " whensoever from thenceforth in one
" case a writ shall be found in the chancery, and in a like case
" falling under the same right and requiring like remedy no
" precedent of a writ can be produced, the clerks in chancery
" shall agree in forming a new one : and, if they cannot agree,
" it shall be adjourned to the next parliament, where a writ
h The matters cognisable in this court,
immediately before its dissolution, were " alM most all suits, that by color of equity, or
" supplication made to the prince, might be
" brought before him : but originally and
" properly all poor men's suits, which were
"made toh:s majesty by supplication; and
•'upon which they were entitled to have"'right, without payment of any money
•l for the same." (Smith's commonwealth, b.
3. c. 7.)
VOL. 111.
9

i Nemo ad regem appcllet pro aliqua
lite, nisi jus domi comcqui non possit. Si jus
nimis scverum sit, aJleviatiodeindequaeratur
apud regem. LL. Edg. c. 2.
k Ijimhard. Archc-ion. 59.
1 Johannes Sarisburiensis (who died A. D.
1182, 26 Hen. II.) speaking ofthe chancellor'*
offlcein the verses prefixed to his flolycratifon,
has these lines :
Hie est, qui lepes reipii cancellat iniquaE.
Et tnandata pit principis acqua faeit.
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" shall be framed by consent of the learned in the law m, lest
*' it happen for the future, that the court of our lord the king
" be deficient in doing justice to the suitors." And
[52] this accounts for the very great variety of writs of
trespass on the case, to be met with in the register ;
whereby the suitor had ready relief, according to the exi
gency of his business, and adapted to the specialty, reason,
and equity of his very case". Which provision (with a little
accuracy in the clerks of the chancery, and a little liberality
in the judges, by extending rather than narrowing the reme
dial effects of the writ) might have effectually answered all
the purposes of a court .of equity ° ; except that of obtaining
a discovery by the oath of the defendant.
BUT when, about the end of the reign of king Edward III.
uses of land were introduced P, and, though totally discoun
tenanced by the courts of common law, were considered as
fiduciary deposits and binding in conscience by the clergy,
the separate jurisdiction of the chancery as a court of equity
began to be established •) ; and John Waltham, who was
bishop of Salisbury and chancellor to king Richard II, by a
strained interpretation of the above-mentioned statute of
Westm. 2. devised the writ of subftoena, returnable in the
court of chancery only, to make the feoffee to uses account
able to his cestuy que use : which process was afterwards ex
tended to other matters wholly determinable at the common
law, upon false and fictitious suggestions; for which there
fore the chancellor himself is by statute 17 Ric. II. c. 6. di
rected to give damages to the party unjustly aggrieved. But as
the clergy, so early as the reign ofking Stephen, had attempted
to turn their ecclesiastical courts into courts of equity, by en
tertaining suits firo laesione fidei, as a spiritual offence against
conscience, in case of non-payment of debts or any breach of
m A great variety of new precedents of
writs, in cases before unprovided for, are given
by this very statute of Westra. 2.
n Lamb. Areheion. 61.
o Th's was the opinion of Fairfax, a very
learned judge in the time of Edward the
fourth. " Lo subpoena (says he) ne serroit

wmy cy soventement use come il estore, si
*' nous attendomus tiels actions sur les cases,
"etmainteinomuslejurisdiction de ceo court,
" et d' auter courts." (Yearb. 21 Edw. IV. 2S.)
p See book II. ch. 20.
q Spelm. Gloss. 106. 1 Lev. 242.
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civil contracts ' ; till checked by the constitutions of Claren
don8, which declared that, "filacita de debilis, que fide interfio" sita debenture vel absque interfiositione fidei, sins in justi" cia regis :" therefore probably the ecclesiastical chan- [53]
cellors, who then held the seal, were remiss in abridging
their own new-acquired jurisdiction ; especially as the spiritual
courts continued t to grasp at the same authority as before, in
suits firo laesione fidei, so late as the fifteenth century", till
finally prohibited by the unanimous concurrence of all the
judges. However, it appears from the parliament rolls w, that
in the reigns of Henry IV. and V. the commons were repeat
edly urgent to have the writ of sub/ioena entirely suppressed,
as being a novelty devised by the subtilty of chancellor Waltham, against the form of the common law ; whereby no plea
could be determined, unless by examination and oath of the
parties, according to the form of the law civil, and the law of
holy church, in subversion of the common law. But though
Henry IV, being then hardly warm in his throne, gave a pal
liating answer to their petitions, and actually passed the statute
4 Hen. IV. c. 23. whereby judgments at law are declared irre
vocable unless by attaint or writ of error, yet his son put a
negative at onpe upon their whole application : and in Edward
IV's time, the process by bill and subfioena was become the
daily practice of the court x.
BUT this did not extend very far : for in the ancient treatise,
entitled dtversite des courtesy, supposed to be written very early
in the sixteenth century, we have a catalogue of the matters of
conscience then cognisable by subjioena in chancery, which fall
r Lord Lyttelt. Hen. II. b. 3. p. 361. not.
translation of that statute ; though in Lyndes 10 Hen. II. e. 15. Speed. 458.
wode's copy, (Prov. 1. 2. t. 2.) and in the Cott In 4 Hen. III. suits in court christian pro ton MS. (Claud. D. 2.) that clause is omitted.
laesioneJtdci upon temporal contracts were
u Yearb. 2 Hen. IV. 10. 11 Hen. IV. 88.
adjudged to be contrary to law. (fitih. 38 Hen. VI. 29. 20Edw. IV. 10.
Abr.t. Prohilntion. IS.) But in the statute or
w Rot. Part. 4 Hen. IV. n° 78 and 110.3
writof circum&pecte agatis, supposed by some Hen. V. n° 46. cited in Prynne's abr. of Cotto have issued 13 Edw. I. but more probably ton's records. 410. 422. 424. 548. 4 Inst. 83.
(3 Pryn. Rec. 336.) 9 Edw. II. suits/ira Inesi- 1 Roll. Abr. 370, 371, 372.
on£ Jidei were allowed to the ecclesiastical
x Rot. Parl. 14 Edw. IV. n* 33. (not 14
courts ; according to some ancient copies. Edw. III. as cited 1 Roll. Abr. 370, s&ic.)
(Berthelet slot, antiqu. Lond. 1531. 90. b. 3
y tit. chancery, fol. 296. Rastett's edit. A.
Pryn. Rec. 336.) and the common English D. 1534.
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within a very narrow compass. No regular judicial system at
that time prevailed in the court; but the suitor, when he thought
himself aggrieved, found a desultory and uncertain remedy,
according to the private opinion of the chancellor, who was
generally an ecclesiastic, or sometimes (though rarely) a states
man : no lawyer having sate in the court of chancery from the
times of the chief justices Thorpe and Knyvet, successively
chancellors to king Edward III. in 1372 and 1373 z, to the pro
motion of sir Thomas. More by king Henry VIII. in 1530.
After which the great seal was indiscriminately committed to
the custody of lawyers, or courtiers a, or churchmen b, according
as the convenience of the times and the disposition of the prince
required, till serjeant Puckering was made lord keeper in 1592 :
from which time to the present the court of chancery has always
been filled by a lawyer, excepting the interval from 1621 to
1625, when the seal was intrusted to Dr. Williams, then dean
of Westminster, but afterwards bishop of Lincoln; who had
been chaplain to lord Ellesmere, when chancellor0.
IN the time of lord Ellesmere (A. D. 1616.) arose that
notable dispute between the courts of law and equity, set on
foot by sir Edward Coke, then chief justice of the court of
king's bench ; whether a court of equity could give relief
after or against a judgment at the common law. This contest
was so warmly carried on, that indictments were preferred
against the suitors, the solicitors, the counsel, and even a
master in chancery, for having incurred a firaemunirc, by
questioning in a court of equity a judgment in the court of
king's bench, obtained by gross fraud and imposition11. This
matter being brought before the king, was by him referred
to his learned counsel for their advice and opinion ; who
reported so strongly in favor of the courts of equity e, that his
majesty gave judgment on their behalf: but, not contented
with (the irrefragable reasons and precedents produced by his
x Spelm. Glosi. 111. Dugd. chron. Ser.
50.

a Wriothesly, St. John, and Hatton.
b Goodrick, Gardiner, and Heath.

c Biogr. Brit. 4278.
1 1 Bacon's Works. IV. 611, 612. 632.

e Whitdockeofparl. ii. 390. 1 Chan. Rep.
append. It
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counsel, (for the chief justice was clearly in the wrong,) he
chose rather to decide the question by referring it to the ple
nitude of his royal prerogative f. Sir Edward Coke sub
mitted to the decision s, and thereby made atonement for his
error : but this struggle, together with the business of commendams (in which he acted a very noble parth) and his
controlling the commissioners of sewers ', were the open and
avowed causes k, first of his suspension, and soon after of his
removal, from his office.
LORD Bacon, who succeeded lord Ellesmere, reduced the
practice of the court into a more regular system ; but did not
sit long enough to effect any considerable revolution in the
science itself: and few of his decrees which have reached us
are of any great consequence to posterity. His successors, in
the reign of Charles I, did little to improve . upon his plan :
and even after the restoration the seal was committed to the
earl of Clarendon, who , had withdrawn from practice as a
lawyer near twenty years ; and afterwards to the earl of
Shaftesbury, who (though a lawyer by education) had never
practised at all. Sir Heneage Finch, who succeeded in 1673,
and became afterwards earl of Nottingham, was a person of
the. greatest abilities and most uncorrupted integrity ; a
thorough muster and zealous defender of the laws and con
stitution of his country ; and endued with a pervading genius,
f K For that it appertaineth to our princely
"'• discern
office only
andtodetermine
judge over
such
all differences,
judges, and as
to

majesty, deelaring that their compliance
would
but upon
be contrary
being brought
to theivbefore
oaths the
andking
the law':
and

at any time may and shall arise between
our several courts touching their jurisdictions, and the same to settle and determine,
as we in our princely wisdom shall find to
stand most with our honor, etc." (1 Chanc.
Rep. append. 26.)
g See the entry in the council book, 36
July,161S. (Bitgr. Brit. 1390.)
h In a cause of the bishop of Winchester,
touching a commendam, king James conceiving that the matter affected his prerogative,
aent letters to the judges not to proceed in it,
tin himself had been first consulted. The
twelve judges joined in a memorial to his

council, they all retracted and promised obrdience in every such case for the future; except sir Edward Coke, who said •• that when
" the case happened he would do his duty.'1
(Singf. Brit. 1388.)
i See that artiele in chap. 6.
k See lord Ellesmere's speech to sir Henry
Montague, the new chiefjustice, 15 Nov. 161 6.
(Moor's reports. 828.) Though sir Edward
might probably have retained his seat, if, dur
ing his suspension, he would have complimented lord Villiers (the new favorite) w ith
the disposal of the most lucrative office in his
court. (Dii'gr. Brit. 1391.)
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that enabled him to discover and to pursue the true spirit of
justice, notwithstanding the embarrassments raised by the
narrow and technical notions which then prevailed in the
courts of law, and the imperfect ideas of redress which had
possessed the courts of equity. The reason and necessities of
mankind, arising from the great change in property by the
extension of trade and the abolition of military tenures, co-op
erated in establishing his plan, and enabled him in the course
of nine years to build a system of jurisprudence and jurisdic
tion upon wide and rational foundations ; which have also been
extended, and improved by many great men, who have since
presided in chancery. And from that time to this, the power
and business of the court have increased to an amazing degree.
FROM this court of equity in chancery, as from the other
superior courts, an appeal lies to the house of peers. But there
are these differences between appeals from a court of equity,
and writs of error from a court of law s 1 . That the former may
be brought upon any interlocutory matter, the latter upon no
thing but only a definitive judgment: 2. That on writs of error
' the house of lords pronounces the judgment, on appeals it
gives direction to the court below to rectify its own decree.
IX. THE next court that I shall mention is one that hath no
original jurisdiction, but is only a court of appeal, to correct
the errors of other jurisdictions. This is the court of exche
quer chamber; which was first erected by statute 31 Edw.
III. c. 12. to determine causes by writs of error from the com
mon law side of the court of exchequer. And to that end it
consists of the lord chancellor and lord treasurer, taking unto
them the justices of the king's bench and common pleas. In
imitation
wasoferected
which, bya statute
second 27court
Eliz.ofc.exchequer
8. consisting
chamber
of the
[57]

justices
exchequer
of ;the
before
common
whom
pleas,
writs
andoftheerror
barons
may
of the
be

brought to reverse judgments in certain suits' originally
begun in the court of king's bench. Into the court also of
1 See ch. 25. pig. 411.
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exchequer chamber, (which then consists of all the judges of
the three superior courts, and now and then the lord chancel
lor also,) are sometimes adjourned from the other courts such
causes, as the judges upon argument find to be of great weight
and difficulty, before any judgment is given upon them in the
court below".
FROM all the branches of this court of exchequer chamber,
a-writ of error lies to
X. THE house of peers ; which is the supreme court of judi
cature in the kingdom, having at present no original jurisdic
tion over causes, but only upon appeals and writs of error, to
rectify any injustice or mistake of the law, committed by the
courts below. To this authority this august tribunal succeed
ed of course upon the dissolution of the aula regia. For, as the
barons of parliament were constituent members of that court ;
and the rest of its jurisdiction was dealt out to other tribunals,
over which the great officers who accompanied those barons
were respectively delegated to preside; it followed, that the
right of receiving appeals, and superintending all other juris
dictions, still remained in the residue of that noble assembly,
from which every other great court was derived. They arc
therefore in all causes the last resort, from whose judgment no
farther appeal is permitted ; but every subordinate tribunal
must conform to their determinations: the law reposing an
entire confidence in the honor and conscience of the noble per
sons who compose this important assembly, that (if possible)
they will make themselves masters of those questions which
they undertake to decide, and in all dubious cases refer them
selves to the opinions of the judges, who are summoned by a
writ to advise them ; since upon their decision all property must
finally depend.
HITHERTO may also be referred the tribunal estab- [58]
lished by statute 14 Edw. III. c. 5. consisting (though
now out of use) of one prelate, two earls, and two barons, who
are to be chosen at every new parliament, to hear complaints
of grievances and delays of justice in the king's courts, and
iu 4 last. 119, 2 Bulstr. 146.
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(with the advice of the chancellor, treasurer, and justices of
both benches) to give directions for remedying these inconve
niences in the courts below. This committee seems to have
been established, lest there should be a defect of justice for
want of a supreme court of appeal, during any long intermis
sion or recess of parliament ; for the statute farther directs, that
if the difficulty be so great, that it may not well be determined
without assent of parliament, it shall be brought by the said
prelate, earls, and barons unto the next parliament, who shall
finally determine the same.
XI. BEFORE I conclude this chapter, I must also mention an
eleventh species of courts, of general jurisdiction and use, which
are derived out of, and act as collateral auxiliaries to, the fore
going; I mean the courts of assize and nisi firius.
THESE are composed of two or more commissioners, who
' are twice in every year sent by the king's special commission
all round the kingdom, (except London and Middlesex, where
courts of nisi firius are holden in and after every term, before
the chief or other judge of the several superior courts (7) ; and
except the four northern counties, where the assizes are holden
only once a year,) to try by a jury of the respective counties the
truth of such matters of fact as are then under dispute in the
(7) The courts of nisi prius in London and Middlesex are called sit
tings, and those for Middlesex were established by the legislature in the
reign of queen Elizabeth. In ancient times all issues in actions brought
in that county were tried at Westminster in the terms, at the bar of
the court in which the action was instituted ; but when the business of
the courts increased, these trials were found so great an inconvenience,
that it was enacted by the 18 Eliz. c. 12. that the chief justice of the
king's bench should be empowered to try within the term, or within
four days after the end of the term, all the issues joined in the courts of
chancery and king's bench ; and that the chief justice of the com
mon pleas, and the chief baron, should try in like manner the issues join
ed in their respective courts.
In the absence of any one of the chiefs, the same authority was given
to two of the judges or barons of his court. The statute 12 Geo. I.e.
31. extended the time to eight days after term, and empowered one
judge or baron to sit in the absence of the chief. The 24 Geo. II. c. 18.
has extended the time after term still farther to fourteen davs.
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courts of Westminster-hall. These judges of assize came
into use in the room of the ancient justices in eyre, justiciarii
in itinere ; who were regularly established, if not first ap
pointed, by the parliament of Northampton, J. D. 1 176, 22
Hen. II. ", with a delegated power from the king's great
court or aula regia, being looked upon as members thereof:
and they afterwards made their circuit round the
kingdom once in seven years for the purpose of trying [59~|
causes °. They were afterwards directed by magna
carta, c. 12. to be sent into every county once a year, to take
(or receive the verdict of the jurors or recognitors in certain
actions, then called) recognitions or assizes ; the most diffi
cult of which they are directed to adjourn into the court of
common pleas to be there determined. The itinerant jus
tices were sometimes mere justices of assize, or of dower, or
of gaol-delivery, and the like ; and they had sometimes a
more general commission, to determine all manner of causes,
being constituted justiciarii ad omnia filacitaf : but the pre^
sent justices of assize 'and nisi firius are more immediately
derived from the statute Westm. 2. 13 Edw. I. c. 30. which
directs them to be assigned out of the king's sworn justices,
associating to themselves one or two discreet knights of each
county. By statute 27 Edw. I. c. 4. (explained by 12 Edw.
II. c. 3.) assizes and inquests were allowed to be taken before
any one justice of the court in which the plea was brought;
associating to him one knight or other approved man of the
county. And, lastly, by statute 14 Edw. III. c. 16. inquests
of nisi firius may be taken before any justice of either bench,
(though the plea be not depending in his own court,) or
before the chief baron of the exchequer, if he be a man of
the law ; or otherwise before the justices of assize, so that
one of such justices be a judge of the king's bench or com
mon pleas, or the king's Serjeant sworn. They usually make
n Seld. J. ,1. 1. 2. sec. 5. Spelm. Cod. 329.
o Co. Litt. 293—Anno 1261 justiciarii itinennies veneraut apud Wigorniam in octavis
S. Johannis baptistae ;—ct totus comitatus
eos admittei-y recusavit, quod tcptem anni
VOL. III.
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nondum erant elapsi, postquam justlcialii
ibidem ultimo sederunt (Annal. Ecd. Wi
gom. in Whart. Angl. sacr. I. 495.)
p Bract. I 3. tr. I- c. 11,
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their circuits in the respective vacations after Hilary and
Trinity terms ; assizes being allowed to be taken in the holy
time of lent by consent of the bishop's at the king's request,
as expressed in statute ,Westm. 1. 3 Edw. I. c. 51. And it
was also usual, during the times of popery, for the prelates
to grant annual licenses to the justices of assize to adminis
ter oaths in holy times : for oaths being of a sacred nature,
the logic of those deluded ages concluded that they
[60] must be of ecclesiastical cognisance i. The prudent
jealousy of *our ancestors ordained r, that no man of
law should be judge of assize in his own country, wherein he
he was born or doth inhabit (8 ) : and a similar prohibition is
found in the civil law8, which has carried this principle so
far, that it is equivalent to the crime of sacrilege, for a man
to be governor of the province in which he was born, or has
any civil connexion'.
THE judges upon their circuits now sit by virtue of five
several authorities. 1. The commission of the fieace. 2. A
commission of operand terminer. 3. A commission of general
gaol delivery. The consideration of all which belongs properly
to the subsequent book of these-commentaries. But the fourth
commission is, 4. A commission-of assize, directed to the jus
tices and Serjeants therein named, to take (together with their
associates) assizes in the several counties ; that is, to take the
verdict of a peculiar species of jury, called an assize and sum
moned for the trial of landed disputes, of which" hereafter.
The other authority is, 5. That of nisi firius, which is a conq Instances hereof may be met with in
Ihe appendix to Spelman's original of the
.terms, and in Mr. Barker's antiquities . 209.

r Stat. 4 Edw. III. c. 2. 8 Rich. II. c. 2. 33
'Hen. VIII. c. 24.
s Ff. 1. 22. 3.
t C. 9. 29. 4.

(8) This restriction was construed to extend to every commission of
tlie judges ; but it being found very inconvenient, the 12 Geo. II. c. 27.
was enacted for the express purpose of authorizing the commissioners
of ayer and terminer, and of gaol delivery, to execute their commissions
in the criminal courts within the counties in which they were born, or
in which they reside. See 4 vol. 271.
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sequence of the commission of assize11, being annexed to the
office of those justices by the statute of Westm. 2. 13 Edw. I.
c. 30. and it empowers them to try all questions of fact issuing
out of the courts at Westminster, that are then ripe for trial by
jury. These by the course of the courts w are usually appoint
ed to be tried at Westminster in some Easter or Michaelmas
term, by a jury returned from the county wherein the cause of
action arises ; but with this proviso, nisi firius, unless before the
day prefixed the judges of assize come into the county in ques
tion. This they are sure to do in the vacations preceding each
Easter and Michaelmas term, which saves much expense and
trouble. These commissions are constantly accompanied by
writs of association, in pursuance of the statutes of Ed
ward I. and II. before mentioned ; whereby certain [5&*3
persons (usually the clerk of assize and his subordinate
officers) are directed to associate themselves with the justices
and serjeants, and they are required to admit the said persons
into their society, in order to take the assizes, Sec. ; that a suf
ficient supply of commissioners may never be wanting. But,
to prevent the delay of justice by the absence of any of them,
there is also issued of course a writ of si non omats; directing,
jeant
that ifbeing
all cannot
one) be
may
present,
proceed
anyto two
execute
of them
the commission.
(a justice or serr
THESE are the several courts of common law and equity,
which are of public and general jurisdiction throughout the
kingdom. And, upon the whole, we cannot but admire the
wise economy and admirable provision of our ancestors, in set
tling the distribution of justice in a method so well calculated
for cheapness, expedition, and ease. By the constitution which
they established, all trivial debts, and injuries of small conse
quence, were to be recovered or redressed in every man's, owa
county, hundred, or perhaps parish. Pleas of freehold, and
more important disputes of property, were adjourned to the
king's court of common pleas, which was fixed in one place for
ihe benefit of the whole kingdom. Crimes and misdemesnors
u Salfc. 4M.

J w See cb, 23. page 353.

$$*

PRIVATE

BOOK III,

were to be examined in a court by themselves ; and matters of
the revenue in another distinct jurisdiction. Now, indeed, for
the ease of the subject and greater despatch of the causes,
methods have been found to open all the three superior courts
for the redress of private wrongs ; which have remedied many
inconveniences, and yet preserved the forms and boundaries
handed down to us from high antiquity. If facts are disputed,
they are sent down to be tried in the country by the neighbours ;
but the law, arising upon those facts, is determined by the
judges above : and if they are mistaken in point of law, there
remain in botii cases two successive courts of appeal, to rectify
such their mistakes. If the rigor of general rules does in any
case bear hard upon individuals, courts of equity are open to
supply the defects, but not sap the fundamentals, of the law.
Lastly, there presides over all one great court of appeal,
[60*] which is the last resort in matters both of law and
equity ; and which will therefore take care to preserve
an uniformity and aequilibrium among all the inferior jurisdic
tions : a court composed of prelates selected for their piety, and
of nobles advanced to that honor for their personal merit,
or deriving both honor and merit from an illustrious train
of ancestors ; who are formed by their education, interest
ed by their property, and bound upon their conscience and
honor, to be skilled in the laws of their country. This is a
faithful sketch of the English juridical constitution, as designed
by the masterly hands of our forefathers. Of which the great
original lines aye still strong and visible ; and, if any of its minu
ter strokes' are by the length of time at all obscured or decayed,
they may still be with ease restored to their pristine vigor ; and
that not so much by fanciful alterations and wild experiments,
(so frequent in this fertile age,) as by closely adhering to the
wisdom of the ancient plan, concerted by Alfred and perfected
by Edward I ; and by attending to the spirit, without neglect
ing the forms, of their excellent and venerable institutions.
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CHAPTER THE FIFTH.

OF COURTS ECCLESIASTICAL, MILL
TARY, AND MARITIME.
the several courts which were treated of in the
preceding chapter, and in which all injuries are redressed,
that fall under the cognisance of the common law of Eng
land, or that spirit of equity which ought to be its constant
attendant, there still remain some other courts of a jurisdic
tion equally public and general ; which take cognisance of
other species of injuries, of an ecclesiastical, military, and
maritime nature ; and therefore are properly distinguished
by the title of ecclesiastical courts, courts military, and courts
maritime.
I. BEFORE I descend to consider particular ecclesiastical
courts, I must first of all in'general premise, that in the time
of our Saxon ancestors there was no sort of distinction be
tween the lay and the ecclesiastical jurisdiction : the county
• court was as much a spiritual as a temporal tribunal: the
rights of the church were ascertained and asserted at the same
time, and by the same judges, as the rights of the laity. For
this purpose the bishop of the diocese, and the alderman, or
in his absence the sheriff of the county, used to sit together in
the county court, and had there the cognisance of all causes
as well ecclesiastical as civil : a superior deference being paid
to the bishop's opinion in spiritual matters, and to that of the
lay judges in temporal a. This union of power was very
advantageous to them both : the presence of the bishop added
a Celeberrimo huic conventui episcopus et
aldtrmannus intersunto; quorum alter jura

divina, alter humana populum cdoceto. LL.
Eadgar. c. 5.
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weight and reverence to the sheriff's proceedings ; and the
authority of the sheriff was equally useful to the bishop, by
enforcing obedience to his decrees in such refractory offenders,
as would otherwise have despised the thunder of mere eccle
siastical censures.
BUT so moderate and rational a plan was wholly incon
sistent with those views of ambition that were then forming
by the court of Rome. It soon became an established maxim
in the papal system of policy, that all ecclesiastical persons
and all ecclesiastical causes should be solely and entirely sub
ject to ecclesiastical jurisdiction only : which jurisdiction was
supposed to be lodged in the first place and immediately in
the pope, by divine indefeasible right and investiture from
Christ himself; and derived from the pope to all inferior
tribunals. Hence the canon law lays it down as a rule, that
" sacerdotes a regibus honorandi sunt, non judicandib ;" and
places an emphatical reliance on a fabulous tale which it tells
of the emperor Constantine : that when some petitions were
brought to him, imploring the aid of his authority against
certain of his bishops, accused of oppression and injustice,
he caused (says the holy canon) the petitions to be burnt in
their presence, dismissing them with this valediction ; " ite
'' et inter vos causas vestras discutite, quia dignum non e&t ut
" nos judicemus Deos c."
IT was not however till after the Norman conquest, that,
this doctrine was received in England ; when William I.
(whose title was warmly espoused by the monasteries which
he liberally endowed, and by the foreign clergy, whom he
brought over in shoals from France and Italy and planted in
the best preferments of the English church) was at length
prevailed upon to establish this fatal encroachment, and sepa
rate the ecclesiastical court from the civil : whether actuated
by principles of bigotry, or by those of a more refined policy,
in order to discountenance the laws of king Edward abound
ing with -the spirit of Saxon liberty, is not altogether certain.
b Decret. part. 2. caus. 11. qw. 1. c. 41.

c Ibid.
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But the latter, if not the cause, was undoubtedly the conse
quence, of this separation : for the Saxon laws were soon
overborne by the Norman justiciaries, when the county court
fell into disregard by the bishop's withdrawing his presence,
in obedience to the charter of the conqueror11; which pro
hibited any spiritual cause from being tried in the secular
courts, and commanded the suitors to appear before the
bishop only, whose decisions were directed to conform to the
canon lawe.
KING Henry the first, at his accession, among other resto
rations of the laws of king Edward the confessor, revived this
of the union of the civil and ecclesiastical courts f. Which
was, according to sir Edward Coke s, after the great heat of
the conquest was past, only a restitution of the ancient law
of England. This however was ill-relished by the popish
clergy, who, under the guidance of that arrogant prelate
archbishop Anselm, very early disapproved of a measure that
put them on a level with the profane laity, and subjected spi
ritual men and causes to the inspection of the secular magis
trates : and therefore in their synod at Westminster, 3 Hen. I.
they ordained that no bishop should attend the discussion of
temporal causes h ; which soon dissolved this newly effected
union. And when, upon the death of king Henry the first,
cl Hale. Hist. C. L. 102. Selden. in Eadm.
p. 6. 1. 24. 4 Inst. 259. Wilk. LL. Angi. Sax.
292.
animarum
cita
legibus
e teneant,
Nullus
episcopalibus
pertinet
episcopus
nee causam
ad
amplius
vel
judicium
quae
archidiaconus
in hundret
ad
secularium
regimen
pinde

f Volo et prnecipio, ut omncs de comitatu
eant ad comitatus et huudreda, skut fecerint
tempore repps Edwardi. (Cart. Hen. 1. in
his
exchequer,
Spelm.
herecode
obscurely
cod.
of laws
though
vet.
hinted
extant
Irgiim.
in at.
general
inisthe
305.)
fully
red
butexplained
And
book
of doubtful
what
of the
by
is

hominum adducant: sed quicunque secund«m episcopales leges, de quacunque causa
vel culpa interpellatus fuerit, &d locum, quern
ad hoc episcopus elegerit et nominaverit,
veniat; ibique de causa sua respondeat ; et
non secundum hundret, sed secundum canones et episcopales leges, rectum Dee et episcopo suo factat,

authority, cap. 8. Geueralia comitatuum placita certis locis et vicibus teneantur. Intersint
autem episcopi, comites, etc. ; et agantur primo dehita verae christianitatis jura, secundo
regisplacita,postremocausaesingulorumdiguis satisfactionibus cxpltantur.
g 2 Inst. 70.
h Ne episcopi saeculariura placitorum officinra suscipiaot. Spelm. Cod. 301.
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the usurper Stephen was brought in and supported by the
clergy, we find one article of the oath which they imposed
upon him was, that ecclesiastical persons and ecclesiastical
causes should be subject only to the bishop's jurisdiction'.
And as it was about that time that the contest and emulation
began between the laws of England and those of Rome k,
the temporal courts adhering to the former, and the spiritual
adopting the latter as their rule of proceeding, this widened
the breach between them, and made a coalition afterwards
impracticable ; which probably would else have been effected
at the general reformation of the church.
IN briefly recounting the various species of ecclesiastical
courts, or, as they are often styled, courts Christian, (curiae
christianitatis,) I shall begin with the lowest, and so ascend
gradually to the supreme court of appeal1.
1. THE archdeacon's court is the most inferior court in the
whole ecclesiastical polity. It is held in the archdeacon's
absence before a judge appointed by himself, and called his
official : and its jurisdiction is sometimes in concurrence with,
sometimes in exclusion of, the bishop's court of the diocese.
From hence however by statute 24 Hen. VIII. c. 12. an
appeal lies to that of the bishop.
2. THE consistory court of every diocesan bishop is held in
their several cathedrals, for the trial of all ecclesiastical causes
arising within their respective dioceses. The bishop's chan
cellor, or his commissary, is the judge ; and from his sen
tence an appeal lies, by virtue of the same statute, to the
archbishop of each province respectively.
3. THE court of arches is a court of appeal belonging to
the archbishop of Canterbury ; whereof the judge is called
the dean of the arches ; because he anciently held his court in
i Ibid. 310.
k See Vol. I. introd. sec. 1^
1 For farther particulars see Burn's ecele-

»kntical law, Wood's institute of the common
law, and Oughton's ordojudiciorttm.
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the church of St. Mary le 6o<ui, (sancta Maria de arcubus,)
though all the principal spiritual courts are now holden at
doctors' commons. His proper jurisdiction is only over the
thirteen peculiar parishes belonging to the archbishop in
London ; but the office of dean of the arches having been for
a long time united with that of the archbishop's principal
official, he now, in right of the last mentioned office, (as doth
also the official principal of the archbishop of York,) receives
and determines appeals from the sentences of all inferior
ecclesiastical courts within the province. And from him an
appeal lies to the king in chancery (that is, to a court of de
legates appointed under the king's great seal) by statute 25
Hen. VIII. c. 19. as supreme head of the English, church,
in the place of the bishop of Rome, who formerly exercised
this jurisdiction ; which circumstance alone will furnish the
reason why the popish clergy were so anxious to separate
the spiritual court from the temporal.
4. THE court offieculiars is a branch of and annexed to the
court of arches. It has a jurisdiction over all those parishes
dispersed through the province of Canterbury in the midst of
other dioceses, which are exempt from the ordinary's juris
diction, and subject to the metropolitan only. AH ecclesi
astical causes, arising within these peculiar or exempt juris
dictions, are, originally, cognisable by this court ; from which
an appeal lay formerly to the pope, but now by the statute
25 Hen. VIII. c. 19. to the king in chancery.
5. THE firerogative court is established for the trial of all
testamentary causes, where the deceased hath left bona notabilia within two different dioceses. In which case the pro
bate of wills belongs, as we have formerly seen m, to the
archbishop of the province, by way of special prerogative.
And all causes relating to the wills, administrations, or lega
cies of such persons are, originally, cognisable herein, before
a judge appointed by the archbishop, called the judge of the
prerogative court ; from whom an appeal lies by statute 2 5
m Book II. ch. 32.
VOL. III.
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Hen. VIII. c. 19. to the king in chancery, instead of the pope
as formerly.
I PASS by such ecclesiastical courts, as have only what is
called a voluntary, and not a contentious, jurisdiction ; which
are merely concerned in doing or selling what no one op
poses, and which keep an open office for that purpose, (as
granting dispensations, licenses, faculties, and other remnants
of the papal extortions,) but do not concern themselves with
administering redress to any injury : and shall proceed to
6. TH.E great court of appeal in all ecclesiastical causes,
viz. the court of delegates, indices delegati, appointed by the
king's commission under his great seal, and issuing out of
chancery, to represent his royal person, and hear all appeals
to him made by virtue of the before -mentioned statute of
Henry VIII. This commission is frequently filled with lords,
spiritual and temporal, and always with judges of the courts at
Westminster, and doctors of the civil law. Appeals to Rome
were always looked upon by the English nation, even in the
times of popery, with an evil eye ; as being contrary to the
liberty of the subject, the honor of the crown, and the inde
pendence of the whole realm ; and were first introduced in
very turbulent times in the sixteenth year of king Stephen
(A. D. 1151.) at the same period (sir Henry Spelman ob
serves) that the civil and canon laws were first imported into
England". But, in a few years after, to obviate this growing
practice, the constitutions made at Clarendon, 1 1 Hen. II. on
account of the disturbances raised by archbishop Becket and
other zealots of the holy see, expressly declare °, that appeals
in causes ecclesiastical ought to lie, from the archdeacon to
the diocesan; from the diocesan to the archbishop of the
province ; and from the archbishop to the king ; and are not to
proceed any farther without special license from the crown.
•But the unhappy advantage that was given in the reigns of
Jung John, and his son Henry the third, to the encroaching
power of the pope, who was ever vigilant to improve all
n Corf, vet. leg. 3Wj

o chap. 8.
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opportunities of extending his jurisdiction hither, at length rivetted the custom of appealing to Rome in causes ecclesiastical so
strongly, that it never could be thoroughly broken off, till the
grand rupture happened in the reign of Henry the eighth ;
when all the jurisdiction usurped by the pope in matters eccle
siastical was restored to the crown, to which it originally belong
ed; so that the statute 25 Hen. VIII. was but declaratory of the
ancient law of the realm P. But in case the king himself be
party in any of these suits, the appeal does not then lie to him
in chancery, which would be absurd ; but, by the statute 24 Hen.
VIII. c. 12. to all the bishops of the realm, assembled in the
upper house of convocation (1).
7. A COMMISSION ofreview is a commission sometimes -grant
ed, in extraordinary cases, to revise the sentence of the, court
of delegates ; when it is apprehended they have been led into a
tnaterial error. This commission the king may grant, although
the statutes 24 and 25 Hen. VIII. before cited declare the sen
tence of the delegates definitive : because the pope as supreme
head by the canon law used to grant such commission of
p 4 Imt. 341.

(1) No such assembly can exist as all the bishops of the realm in any
: liouse of convocation. But the statute says, that the appeal shall be to
the bishops, abbots, and priors of the upper house of the convocation of
the province, in which the cause of the suit arises. Therefore in the
province of York, the appeal lies now to the archbishop and his three
bishops. In the province of Canterbury, to the rest of the bench of
bishops. See 1 vol. 280. n. 24. When the delegates are equally divi
ded in opinion, so that no judgment can be pronounced, a commission
flf adjuncts may issue. See an instance referred to in 4 Burr. 2254.
A commission of review was applied for in the court of Chancery in
Michaelmas Term 1798, when the chancellor, upon hearing the argu
ments of civilians and barristers respecting the judgment of the dele
gates, determined to recommend to the king to grant a commission of
fSview. It was then said, that only two had issued in the present cettj
Jury, one in 1705, and another In 1741.
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review ; and such authority as the pope heretofore exerted, is
now annexed to the crown i by statutes 26 Hen. VIII. c. 1.
and 1 Eliz. c. 1. But it is not matter of right, which the
subject may demand ex debito justitiae; but merely a matter of
favor, and which therefore is often denied.
THESE are now the principal courts of ecclesiastical juris
diction ; none of which are allowed to he courts of record : no
more than was another much more formidable jurisdiction, but
now deservedly annihilated, viz. the court of the king's high
commission in causes ecclesiastical. This court was erected
and united to the regal power r ; by virtue of the statute 1 Eliz.
c. 1. instead of a larger jurisdiction which had before been exer
cised under the pope's authority. It was intended to
[68] vindicate the dignity and peace of the church, by reform
ing, ordering, and correcting the ecclesiastical state
and persons, and all manner of errors, heresies, schisms,
abuses, offences, contempts, and enormities. Under the shelter
of which very general words, means were found in that and the
two succeeding reigns, to vest in the high commissioners extra
ordinary and almost despotic powers of fining and imprisoning ;
which they exerted much beyond the degree of the offence
itself, and frequently over offences by no means of spiritual cog
nisance. For these reasons this court was justly abolished by
statute 16 Car. I.e. II. And'the weak and illegal attempt that
was made to revive it, during the reign of king James the
second, served only to hasten that infatuated prince's ruin.
II. NEXT, as to the courts military. The only court of
this kind known to, and established by, the permanent laws
of the land, is the court of chivalry, formerly held before the
lord high constable and earl marshal of England jointly; but
since the attainder of Stafford duke of Buckingham under
Henry VIII. and the consequent extinguishment of the office
of lord high constable,
q 4 Inst. 341.it hath usually withr Ibid.
respect
32* to civil mat-

CHAP. 5.

WRONGS.

68

ters been held before the earl marshal only ". This court by
statute 1 3 Ric. II. c. 2. hath cognisance of contracts and other
matters touching deeds of arms and war, as well out of the
realm as within it. And from its sentences an appeal lies
immediately to the king in person '. This court was in great
reputation in the times of pure chivalry, and afterwards dur
ing our connexions with the continent, by the territories
which our princes held in France : but is now grown almost
entirely out of use, on account of the feebleness of its juris
diction, and want of power to enforce its judgments ; as it can
neither fine nor imprison, not being a court of record0.
III. THE maritime courts, or such as have power and juris
diction to determine all maritime injuries, arising
upon the seas, or in parts out of the reach of the com- [69]
mon law, are only the court of admiralty, and its courts
of appeal. The court of admiralty is held before the lord
high admiral of England, .or his deputy, who is called the
judge of the court. According to sir Henry Spelman w, and
Lambardx, it was first of all erected by king Edward the
third. Its proceedings are according to the method of the
civil law, like those of the ecclesiastical courts ; upon which
account it is usually held at the same place with the superior
ecclesiastical courts, at doctors' commons in London. It is
no court of record, any more than the spiritual courts. From
the sentences of the admiralty judge an appeal always lay, in
ordinary course, to the king in chancery, as may be col
lected from statute 25 Hen. VIII. c. 19. which directs the
appeal from the archbishop's courts to be determined by per
sons named in the king's commission, " like as in case of
" appeal from the admiral-court." But this is also expressly
declared by statute 8 Eliz. c. 5. which enacts, that upon
appeal made to the chancery, the sentence definitive of the
delegates appointed by commission shall be final.
APPEALS from the vice-admiralty courts in America, and
our other plantations and settlements, may be brought before
. 1 Lev. 230. Show. ParI. Cas. 60.
t 4 lust. 125.
u 7 Moil 127.

w Gloss. 13.
x Archcion. 41.
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the courts of admiralty in England, as being a branch of the
admiral's jurisdiction, though they may also be brought be
fore the king in council. But in case of prize vessels, taken
in time of war, in any part of the world, and condemned in
any courts of admiralty or vice -admiralty as lawful prize, the
appeal lies to certain commissioners of appeals consisting
chiefly of the privy . council, and not to judges delegates.
And this by virtue of divers treaties with foreign nations ; by
which particular courts are established in all the maritime
countries of Europe for the decision of this question, whether
lawful prize or not : for this being a question between sub
jects of different states, it belongs entirely to the law of
nations, and not to the municipal laws of either country, to
determine it. The original court, to which this ques[70] tion is permitted in England, is the court of admiralty ;
and the court of appeal is in effect the king's privy
council, the members of which are, in consequence of trea
ties, commissioned under the great seal for this purpose. In
1748, for the more speedy determination of appeals, the
judges of the courts of Westminster-hall, though not privy
counsellors, were added to the commission then in being.
But doubts being conceived concerning the validity of that
commission, on account of such addition, the same was con
firmed by statute 22 Geo. II. c. 3. with a proviso, that no
sentence given under it should be valid, unless a majority of
the commissioners present were actually privy counsellors.
But this did not, I apprehend, extend to any future commis
sions : and such an addition became indeed totally unneces
sary in the course of the war which commenced in 1756;
since, during the whole of that war, the commission of appeals
'was regularly attended and all its decisions conducted by a
judge, whose masterly acquaintance with the law of nations
was known and revered by every state in Europe f.
y See the sentiments of the president
Montesquieu, and M. Vattel, (a subject of the
king of Prussia,) on the answer transmitted
by the English court to his Trnssian majesty's

Exposition ties mo/j/i, etc. A. D. 1753. (Montesquieu's letters, 5 Mar. 3753. Vattel's droit
tie gens. 1. 2. c. 7. sec. 84.)

CHAPTER THE SIXTH.

OF COURTS OF A SPECIAL JURIS
DICTION.
AN the two preceding chapters we have considered the sev
eral courts, whose jurisdiction is public and general ; and
which are so contrived that some or other of them may ad
minister redress to every possible injury that can arise in the
kingdom at large. There yet remain certain others, whose
jurisdiction is private and special, confined to particular spots
or instituted only to redress particular injuries. These are,
1. THE forest courts, instituted for the government of the
king's forests in different parts of the kingdom, and for the
punishment of all injuries done to the king's deer or venison,
to the vert or greenswerd, and to the covert in which such
deer are lodged. These are the courts of attachments, of
regard, of sweinmote, and ofjustice-seat. The court of attach
ments, woodmote, or forty days court, is to be held before
the verderors of the forest once in every forty days a ; and is
instituted to inquire into all offenders against vert and veni
son11: who may be attached by their bodies, if taken with
the mainour, (or mainaeuvre, a manu,) that is, in the very act
of killing venison or stealing wood, or preparing so to do, or
by fresh and immediate pursuit after the act is done c ; else,
they must be attached by their goods. And in this forty days
court the foresters or keepers are to bring in their attach
ments, or presentments de viridi et venatione ; and the ver
derors are to receive the same, and to enroll them, and to
a Cart, lieforest. 9 Henry III. c.8.

b4lnst.2S9.

c Carlt. 79.
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certify them under their seals to the court of justice-seat, or.
sweinmote*1 : for this court can only inquire of, but not con
vict offenders. 2. The Court of regard, or survey of dogs, is
to be holden every third year for the lawing or expeditation of
mastiffs, which is done by cutting off the claws and
[72] ball (or pelote) of the forefeet, to prevent them from
running after deer6. No other dogs but mastiffs are
to be thus lawed or expeditated, for none other were per
mitted to be kept within the precincts of the fore'st ; it being
supposed that the keeping of these, and these only, was ne
cessary for the defence of a man's house f. 3. The court of
sweinmote is to be holden before the verderors, as judges, by
the steward of the sweinmote thrice in every years, the
sweins or freeholders within the forest composing the jury.
The principal jurisdiction of this court is, first, to inquire
into the oppressions and grievances committed by the officers
of the forest : " de sufier-oneratione forestariorum, et aliorum
" ministrorumforestae; et de eorum ofifiressionibus fiofiulo re" gis illatis :" and, secondly, to receive and try presentments
certified from the court of attachments against offences in
vert and venison h. And this court may not only inquire, but
convict also, which conviction shall be certified to the court
of justice-seat under the seals of the jury ; for this court can
not proceed to judgment1. But the principal court is, 4.
The court of justice-seat, which is held before the chief jus
tice in eyre, or chief itinerant judge, cajiitalis justitiarius in
itinere, or his deputy ; to hear and determine all trespasses
within the forest, and all claims of franchises, liberties, and
privileges, and all pleas and causes whatsoever therein
arising k. It may also proceed to try presentments in the
inferior courts of the forests, and to give judgment upon
conviction of the sweinmote. And the chief justice may
d Cart. deforest. c. 16.
e Ibid. c. 6.
f4Inst. 308.

g Cart. <ie forest, c. 8.

h Slat. 34 Edw. I. c. I.
i 4 lust. 289.
k Ibid. 291.
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therefore after presentment made or indictment found, but
not before l, issue his warrant to the officers of the forest t»
apprehend the offenders. It may be held every third year ;
and forty days notice ought to be given of its sitting. This
court may fine and imprison for offences within the forest"1,
it being a court of record : and therefore a writ of error lies
from hence to the court of king's bench, to rectify and redress
any mal-administrations of justice11; or the chief justice in.
eyre may adjourn any matter of law into the court of
king's bench °. These justices in eyre were instituted [73]
by king Henry II, A. D. 1 184P ; and their courts were
formerly very regularly held : but the last court of justiceseat of any note was that holden in the reign of Charles I,
before the earl of Holland ; the rigorous proceedings at which
are reported by sir William Jones. After the restoration.
another was held firo forma only, before the earl of Oxford i;
but since the aera of the revolution in 1688, the forest laws
have fallen into total disuse, to the great advantage of the
subject (1).
II. A SECOND species of restricted courts is that of com
missioners of seiuers. This is a temporary tribunal erected
by virtue of a commission under the great seal ; which for
merly used to be granted firo re nata at the pleasure of the
crown r, but now at the discretion and nomination of the lord
chancellor, lord treasurer, and chief justices, pursuant to the
1 Stat. 1 Edw. IIt c. 8. 7 Ric. IL c. 4,
m 4 Inst. 313.
D Ibid. 297.
a Ibid. 295.

p Hovedcn.
q North's Life of Lord Guildford, 41.
r F. N. B. 113.

(1) All the forests, which were made after the conquest, except
New Forest in Hampshire created by William the conqueror, were
disafforested by the charta deforcsta. The forest of Hampton court was
established by the authority of parliament in the reign of Hen. VIII.
The number of forests in England is sixty-nine. 4 Inst. 319. Charles I.
enforced the odious forest laws, as a source of revenue independent of
the parliament.
VOL. III.
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statute 23 Hen. VIII. c. 5. Their jurisdiction is to overlook
the repairs of sea banks and sea walls ; and the cleansing of
rivers, public streams, ditches, and other conduits, whereby
any waters are carried off: and is confined to such county or
particular district as the commission shall expressly name.
The commissioners are a court of record, and may fine and
imprison for contempt8 ; and in the execution of their duty
may proceed by jury, or upon their own view, and may take
order for the removal of any annoyances, or the safeguard
and conservation of the sewers within their commission,
either according to the laws and customs of Romney-marsh',
or otherwise at their own discretion. They may also assess
such rates, or scots, upon the owners of lands within their
district, as they shall judge necessary; and, if any person
refuses to pay them, the commissioners may levy the same
by distress of his goods and chattels ; or they may, by statute
23 Hen. VIII. c. 5^eil his freehold lands (and by the 7 Ann.
c. 10. his copyhold also) in order to pay such scots or
[74] assessments. But their conduct is under the control
of the court of king's bench, which will prevent or
punish any illegal or tyrannical proceedings". And yet in
the reign of king James I, (8 Nov. 1616,) the privy council
took upon them to order, that no action or complaint should
be prosecuted against the commissioners, unless before that
board ; and committed several to prison who had brought
such actions at common law, till they should release the same :
and one of the reasons for discharging sir Edward Coke from
his office of lord chief justice was for countenancing those
legal proceedings v. The pretence for which arbitrary mea
sures was no other than the tyrant's pleaw, of the necessity of
unlimited powers in works of evident utility to the public,
" the supreme reason above all reasons, which is the satvaSid. 145.
t Romney-marsh, in the county of Kent, a
tract containing 24,000 acres, is governed by
certain ancient and equitable laws of sewers,
composed by Henry de Bathe, a venerable
judge in the reign of king Henry the third;

from which laws all commissioners of sewers
in England may receive light and direction,
(4 Inst. 276.)
u Cro. Jac. 336.
v Moor, 125, 826. See pog. SS.
w Milt, parad. lost. iv. 393.

CHAP. 6.

WRONGS.

TV

" tion of the king's lands and people." But now it is clearly
held, that this (as well as all other inferior jurisdictions) is
subject to the discretionary coercion of his majesty's court of
king's bench *„
III. THE court of fiolicies of assurance, when subsisting,
is erected in pursuance of the statute 43 Eliz. c. 12. which
recites the immemorial usage of policies of assurance, " by
" means whereof it cometh to pass, upon the loss or perish" ing of any ship, there followeth not the undoing of any man,
" but the loss lighteth rather easily upon many than heavy
" upon few, and rather upon them that adventure not, than
u upon those that do adventure : whereby all merchants,
" especially those of the younger sort, are allured to venture
" more willingly and more freely : and that heretofore such
" assurers had used to stand so justly and precisely upon
" their credits, as few or no controversies had arisen there" upon ; and if any had grown, the same had from time to" time been ended and ordered by certain grave and discreet
" merchants appointed by the lord mayor of the city of Lon" don ; as men by reason of their experience fittest to un" derstand and speedily decide those causes ;" but that of
late years divers persons had withdrawn themselves from,
that course of arbitration, and had driven the assured to brmg
separate actions at law against each assurer : it there
fore enables the lord chancellor yearly to grant a [75]
standing commission to the judge of the admiralty,
the recorder of London, two doctors of the civil law, twocommon lawyers, and eight merchants ; any three of which,
one being a civilian or a barrister, are thereby and by the
statute 13 Sc 14 Car. II. c. 23. empowered to determine in a.
summary way all causes concerning policies of assurance in
London, with an appeal (by way of bill) to the court of chan
cery. But the jurisdiction being somewhat defective, as ex
tending only to London, and to no other assurances but those
on merchandise y, and to suits brought by the assured only,
and not by the insurers z, no such commission has of late
% 1 Ventr. 66. Salk. 146.
y Styl. 166.

z I Show. 396V
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years issued ; but insurance causes are now usually deter
mined by the verdict of a jury of merchants, and the opinion
of the judges in case of any legal doubts ; whereby the deci
sion is more speedy, satisfactory, and final : though it is to
be wished, that some of the parliamentary powers invested
in these commissioners, especially for the examination of
witnesses, either beyond the seas or speedily going out of
the kingdqma, could at present be adopted by the courts of
Westminster-hall, without requiring the consent of parties.
IV. THE court of the marsfialsea, and the fialace court at
Westminster, though two distinct courts, are frequently con
founded together. The former was originally holden before
the steward and marshal of the king's house, and was insti
tuted to administer justice between the king's domestic
servants, that they might not be drawn into other courts, and
thereby the king lose their service b. It was formerly held
in, though not a part of, the aula regis c ; and, when that was
subdivided, remained a distinct jurisdiction : holding plea of
all trespasses committed within the verge of the court,
where only one of the parties is in the king's domestic ser
vice, (in which case the inquest shall be taken by a jury of
the country,) and of all debts, contracts, and covenants, where
both of the contracting parties belong to the 'royal houshold ;
and then the inquest shall be composed of men of the
[76] houshold only d. By the statute of 1 3 Ric. II. st. 1. c.
3. (in affirmance of the common lawc) the verge of
the court in this respect extends for twelve miles round the
king's place of residence f. And, as this tribunal was never
subject to the jurisdiction of the chief justiciary, no writ
of error lay from it (though a court of record) to the king's
a Stat. 13 and 14 Car. II. c. 22. sec. 3. and 4. pax regia, or privilege of the king's palace.,
hi Bulstr.211.
extended from his pahceffate to the distance
c Flet. I. 2. c. 2.
of three miles, three furlongs, three acre$,
d Artie, sup. fart. 28 Edw. I. c. 3. Stat.
nine feet, nice palms, and nine barley corns;
.5 Fvv. III. c. 2. 10 Edw. III. st. 2. c. 2.
as appears from a frstpuent of the tetf.ia
c 2 Inst. 443.
Kofferaii cited in Dr.Hicke's ilatcrtat. e[tif By the ancient Saxon constitution the id. 114.
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bench, but only to parliaments, till the statutes of 5 Edw.
III. c. 2. and 10 Edw. III. St. 2. c. 3. which allowed such
writ of error before the king in his place. But this court
being ambulatory, and obliged to follow the king in all his
progresses, so that by the removal of the household, actions
were frequently discontinued11, and doubts having arisen as
to the extent of its jurisdiction1, king Charles I. in the sixth
yeur of his reign, by his letters patent erected a new court of
record, called the curia fialatii or ftalace court, to be held be
fore the steward of the household and knight marshal, and
the steward of the court, or his deputy ; with jurisdiction to
hold plea of all manner of personal actions whatsoever, which
shall arise between any parties within twelve miles of his
majesty's palace at Whitehall11. The court is now held once
a week, together with the ancient court of marshalsea, in the
borough of Southwark : and a writ of error lies from thence
to the court of king's bench. But if the cause is of any con
siderable consequence, it is usually removed on its first com
mencement, together with the custody of the defendant,
either into the king's bench or common pleas, by a writ of
habeas corfius cum causa: and the inferior business of the
court hath of late years been much reduced, by the new courts
of conscience erected in the environs of London ; in consid
eration of which the four counsel belonging to these courts
had salaries granted them for their lives by the statute 23
Geo. II. c. 27.
V. A FIFTH species of private courts of a limited, [77]
though extensive, jurisdiction are those of the princi
pality of Wales ; which upon its thorough reduction, and the
settling of its polity in the reign of Henry the eighth ', were
erected all over the country ; principally by the statute 34 Sc
35 Hen. VIII. c. 26. though much hud before been done,
and the way prepared by the statute of Wales, 12 Edw. I.
and O, her statutes. By the statute of Henry the eighth
before-mentioned, courts-baron, hundred, and county courts
g 1 Bulstr. 211. 10 Rep. 79.
h F. N. B. 241. 2 Inst. 548.

i 1 Bulstr. 208.
k 1 Sid. ISO. Salk. 439.

1 S«. vol. Lintrod.sec. 4.
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are there established as in England. A session is also to be
held twice in every year in each county, by judges™ ap
pointed by the king, to be called the great sessions of the
several counties in Wales : in which all pleas of real and per
sonal actions shall be held, with the same form of process
and in as ample a manner as in the court of common pleas
at Westminster" : and writs of error shall lie from judgments
therein (it being a court of record) to the court of king's
bench at Westminster. But the ordinary original writs or
process of the king's courts at Westminster do not run into
the principality of Wales ° : though process of execution
does P ; as do also prerogative writs, as writs of certiorari,
quo minus, mandamus, and the Hkei. And even in cases be
tween subject and subject, to prevent injustice through family
factious or prejudices, it is held lawful (in causes of freehold
at least, and it is usual in all others) to bring an action in the
English courts, and try the same in the next English county
adjoining to that part of Wales where the cause arises r, and
wherein the venue is laid. Bift on the other hand, to prevent
trifling and frivolous suits it is enacted by statute 1 3 Geo.
III. c. 51. that in fiersonal actions, tried in any English
County, where the cause of action arose, and the defendant
resides in Wales, if the plaintiff shall not recover a verdict for
ten pounds, he shall be nonsuited and pay the defendant's costs,
unless it be certified by the judge that the freehold or title
came principally in question, or that the cause was
[78] proper to be tried in such English 'county. And if
any transitory action, the cause whereof arose and the
defendant is resident in \Vales, shall be brought in any Eng
lish county, and the plaintiff shall not recover a verdict for
ten pounds, the plaintiff shall be nonsuited, and shall pay the
defendant's costs, deducting thereout the sum recovered by
the verdict.
m Stat. IS Eli/., c. 8.
n See, for farther regolation of the practree of these courts, stat. 5 Eliz. c. 25. 8 Eliz.
e.20. 8 Gt-o. I. c. 25. Icc. 6. 6 Gco. II, c. 14.
13 Geo. III. c. 51.

o2 Roll. Rep. 141.
p 2 Bulstr. 156. 2 Saund. 103. Haym. 206.
q Cro. Jac. 484.
r Vaugh. 413. Haiti. 66.
<

CHAP. 6.

WRONGS.

,

78

VI. THE court of the dutchy chamber of Lancaster is another
special jurisdiction, held before the chancellor of the dutchy
or his deputy concerning all matter of equity relating to lands
holden of the king in right of the dutchy of Lancaster r : which
is a thing very distinct from the county palatine, (which hath
also its separate chancery, for sealing of writs, and the like8,)
and comprises much territory which lies at a vast distance
from it ; as particulary a very large district surrounded by the
city of Westminster. The proceedings in this court are the
same as on the equity side in the courts of exchequer and chan
cery t ; so that it seems not to be a court of record : and indeed
it has been holden that those courts have a concurrent jurisdic
tion with the dutchy court, and may take cognisance of the same
causes ".
VII. ANOTHER species of private courts, which are of a
limited local jurisdiction, and have at the same time an exclu
sive cognisance of pleas, in matters both of law and equity v,
are those which appertain to the counties palatine of Chester,
Lancaster, and Durham, and the royal franchise of Ely w. In
all these, as in the principality of Wales, the king's ordinary
writs, issuing under the great seal out of chancery, do not run;
that is, they are of no force. For, as originally all jura regalia
were granted to the lords of these counties palatine, they had
of course the sole administration of justice, by their own judges
appointed by themselves and not by the crown. It would there
fore be incongruous for the king to send his writ to direct the
judge of another's court in what manner to administer justice
between the suitors. But when the privileges of these counties
palatine and franchises were abridged by statute 27 Hen.
VIII. c. 24. it was also enacted, that all writs and [79]
process should be made in the king's name, but should
be, teste'd or witnessed in the name of the owner of the fran
chise. Wherefore all writs, whereon actions are founded, and
r Hob. 77. 2 Lev. 24.
s 1 Ventr. 257.
t 4 Inst. 206.

u 1 Chan. Rep. 55. Toth. 145. Hard. 171.
v 4 Inst. 213. 218. Finch. R. ill.
v See TO!. 1. introd. sec. 4.
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which have current authority here, must be under the seal
of the respective franchises ; the two former of which are now
united to the crown, and the two latter under the government
of their several bishops. And the judges of assize, who sit
therein, sit by virtue of a special commission from the owners
of the several franchises, and under the seal thereof; and not
by the usual commission under the great seal of England.
Hither also may be referred the courts of the cinque fiorts, or
five most important havens, as they iormerly were esteemed,
in the kingdom ; viz. Dover, Sandwich, Romney, Hastings,
and Hythe ; to which Winchelsey and Rye have been since
added; which have also similar franchises in many respects*
with the counties palatine, and particularly an exclusive juris
diction, (before the mayor and jurats of the ports,) in which
exclusive jurisdiction the king's ordinary writ does not run.
A writ of error lies from the mayor and jurats of each port to
the lord warden of the cinque fiorts, in his court of Shefiway ;
and from the court of Shefiway to the king's bench y. So like
wise a writ of error lies from all the other jurisdictions to the
same supreme court of judicature2, as an ensign of superiority
reserved to the crown at the original creation of the franchises.
And all prerogative writs (as those of habeas corfius, prohibi
tion, cerliorari, and mandamus) may issue for the same reason
to all these exempt jurisdictions3; because the privilege, that
the king's writ runs not, must be intended between party and
party, for there can be no such privilege against the kingb.
VIII. THE stannary courts in Devonshire and Cornwall,
for the administration of justice among the tinners therein,
are also courts of record, but of the same private and exclu
sive nature. They are held before the lord warden and his sub
stitutes, in virtue of a privilege granted to the workers in the
tin mines there, to sue and be sued only in their own courtSj
X 1 Sid. 166.

y Jenk. 71. Dyvertyte de> count, t. tank.
le ray. 1 Sid. 356.
z Bro. Abr. t. error. 74. 101. Davis, 62,

4 Inst. 38. 214. 218.

a 1 Sid. 02.
b Cto. Jac. 543.
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that they may not be drawn from their business which is high
ly profitable to the public, by attending their lawsuits in other
courts0. The privileges of the tinners are confirmed by a char
ter, 33 Edw. I. and fully expounded by a private statute11, 50
Edw. III. which has since been explained by a public act, 16
Car. I. c. 15. What relates to our present purpose is only
this : that all tinners and laborers in and about the stannaries
shall, during the time of their working therein bona fide, be
privileged from suits of other courts, and be only impleaded in
the stannary court in all matters, excepting pleas of land, life,
and member. No writ of error lies from hence to any court in
Westminster-hall ; as was agreed by all the judges6 in 4 Jac. I.
But an appeal lies from the steward of the court to the underwarden ; and from him to the lord-warden ; and thence to the
privy council of the prince of Wales, as duke of Cornwall f,
when he hath had livery or investiture of the same s. And
from thence the appeal lies to the king himself, in the last
resorth.
IX. THE several courts within the city of London1, and
other cities, boroughs, and corporations throughout the king
dom, held by prescription, charter, or act of parliament, are
also of the same private and limited species. It would exceed
/ the design and compass of our present inquiries, if I were to
pnter into a particular detail of these, and to examine the nature
and extent of their several jurisdictions. It may in general be
sufficient to say, that they arose originally from the favor of
the crown to those particular districts, wherein we find them
erected, upon the same principle that hundred-courts, and the
like, were established ; for the convenience of the inhabitants,
that they may prosecute their suits, and receive justice at home :
c 4 Inst. 232.
or judge ; from which a writ of error lies to
d See this at length n 4 Inst. 232.
the court ofhustings, before the mayor, recore 4 Inst. 2 U.
tier, and sheriffs ; and from thence to justif Ibid. 230.
ces appointed by the king's commission, whff
g 3 Bulst. 183.
used to sit in the church of St. Martin fc
h ruderidge hist. ofCornw.94.
grand. (F. N. B. 32.) And from the judiji The chief of those in London are the ment of those justices a writ of wror lies itncourts, holden before theip steward mediately to the house of lords.
VOL. III.
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that, for the most part, the courts at Westminster-hall have a
concurrent jurisdiction with these, or else a superintendency
over them J ; and are bound by the statute 19 Geo. III. c. 70.
to give assistance to such of them as are courts of record, by
issuing writs of execution, where the person or effects of the
defendant are not within the inferior jurisdiction : and that the
proceedings in these special courts ought to be according to the
course of the common law, unless otherwise ordered by parlia
ment ; for though the king may erect new courts, yet he can
not alter the established course of law.
BUT there is one species of courts, constituted by act of par
liament, in the city of London and other trading and populous
districts, which in their proceedings so vary from the course of
the common law, that they may deserve a more particular con
sideration. I mean the courts of requests, or courts of con
science, for the recovery of small debts. The first of these was
established in London, so early as the reign of Henry the eighth,
by an act of their common council ; which however was certain
ly insufficient for that purpose and illegal, till confirmed by
statute 3 Jac. I. c. 15. which has since been explained and
amended by statute 14 Geo. II. c. 10. The constitution is this :
two aldermen, and four commoners, sit twice a week to hear
all causes of debt not exceeding the value of forty shillings ;
which they examine in a summary way, by the oath of the
parties or other witnesses, and make such order therein as is
consonant to equity and good conscience. The time and
expense of obtaining this summary redress are very inconsi
derable, which make it a great benefit to trade ; and thereupon
divers trading towns and other districts have obtained acts of
parliament, for establishing in them courts of conscience upon
nearly the same plan as that in the city of London (2).
j Sulk. 144. 263.

(2) By the 25 Geo. m. c. 45. and 26 Geo. m. c. 38. no debtor or
defendant, in any court for the recovery of small debts, where the
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THE anxious desire that has been shewn to obtain these
several acts, proves clearly that the nation in general is truly
sensible of the great inconvenience arising from the disuse
of the ancient county and hundred-courts ; wherein causes of
this small value were always formerly decided, with very
little trouble and expense to the parties. But it is to be
feared, that the general remedy which of late hath been prin
cipally applied to this inconvenience (the erecting these new
jurisdictions) may itself be attended in time with very ill
consequences : as the method of proceeding therein is en
tirely in derogation of the common law ; as their large dis
cretionary powers create a petty tyranny in a set of standing
commissioners ; and as the disuse of the trial by jury may
tend to estrange the minds of the people from that valuable
prerogative of Englishmen, which has already been more
than sufficiently excluded in many instances. How much
rather is it to be wished, that the proceedings in the county
and hundred-courts could again be revived, without burden
ing the freeholders with too frequent and tedious
attendances; and at the same time removing the [83]
delays that have insensibly crept into their proceed
ings, and the power that either party have of transferring at
pleasure their suits to the courts at Westminster ! And we
may with satisfaction observe, that this experiment has been
actually tried, and has succeeded in the populous county of
Middlesex ; which might serve as an example for others.
For by statute 23 Geo.' II. c. 33.it is enacted, 1. That a
special county court shall be held, at least once a month, in
every hundred of the county of Middlesex, by the county
clerk. 2. That twelve freeholders of that hundred, qualified
to serve on juries, and struck by the sheriff, shall be sum
moned to appear at such court by rotation ; so as none shall
debt does not exceed twenty shillings, shall be committed to prison for
more than twenty days, and if the debt does not exceed forty shilling-s,
for more than forty days ; unless it be proved to the satisfaction of the
court, that he has money or goods which he fraudulently conceals, and
in the first case the imprisonment may be extended to thirty days, and
in the latter to sixty.
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be summoned oftener than once a year. 3 . That in all causes,
not exceeding the value of forty shillings, the county clerk
and twelve suitors shall proceed in a summary way, examin
ing the parties and witnesses on oath, without the formal
process anciently used : and shall make such order therein as
they shall judge agreeable to conscience. 4. That no plaints
shall be removed out of this court, by any process whatso
ever ; but the determination herein shall be final. 5. That
if any action be brought in any of the superior courts against
a person resident in Middlesex, for a debt or contract, upon
the trial whereof the jury shall find less than 40s. damages,
the plaintiff shall recover no costs, but shall pay the defendant
double costs ; unless upon some special circumstances, to be
certified by the judge who tried it. 6. Lastly, a table of very
moderate fees is prescribed and set down in the act ; which
are not to be exceeded upon any account whatsoever. This
is a plan entirely agreeable to the constitution and genius of
the nation : calculated to prevent a multitude of vexatious
actions in the superior courts, and at the same time to give
honest creditors an opportunity of recovering small sums ;
which now they are frequently deterred from by the expense
of a suit at law : a plan which, one would think, wants only to
be generally known, in order to its universal reception.
X. THERE is yet another species of private courts, which
I must not pass over in silence : -viz. the chancellor's courts
in the two universities of England. Which two learned
bodies enjoy the sole jurisdiction, in exclusion of the
[84j king's courts, over all civil actions and suits whatso
ever, when a scholar or privileged person is one of
the parties ; excepting in such cases where the right of free
hold is concerned. And these by the university charter they
are at liberty to try and determine, either according to the
common law of the land, or according to their own local cus
toms, at their discretion ; which has generally led them to
carry on their process in a course much conformed to the civil
law, for reasons sufficiently explained in a former volume fc.
k Vol. L iutrod. sec. 1.
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THESE privileges were granted, that the students might
not be distracted from. their studies by legal process from dis
tant courts, and other forensic avocations. And privileges of
this kind are of very high antiquity, being generally enjoyed
by all foreign universities as well as our own, in consequence
(I apprehend) of a constitution of the emperor Frederick,
A. D. 11581. But as to England in particular, the oldest
charter that I have seen, containing this grant to the univer
sity of Oxford, was 28 Hen. III. A, D. 1244. And the same
privileges were confirmed and enlarged by almost every suc
ceeding prince, down to king Henry the eighth ; in the
fourteenth year of whose reign the largest and most exten
sive charter of all was granted. One similar to which was
afterwards granted to Cambridge in the third year of queen
Elizabeth. But yet, notwithstanding these charters, the
privileges granted therein, of proceeding in a course different
from the law of the land, were of so high a nature, that they
were held to be invalid ; for though the king might erect new
courts, yet he could not alter the course of law by his letters
patent. Therefore in the reign of queen Elizabeth an act of
parliament was obtained m, confirming all the charters of the
two universities, and those of 14 Hen. VIII. and 3 Eliz. by
name. Which blessed act, as sir Edward Coke entitles it",
established this high privilege without any doubt or opposi
tion° : or, as sir Matthew HaleP very fully expresses
the sense of the common law and the operation of the [85]
act of parliament, " although king Henry the eighth,
" 14 A. R. sui, granted to the university a liberal charter, to
" proceed according to the use of the university ; viz. by a
" course much conformed to the civil law ; yet that charter
" had not been sufficient to have warranted such proceedings
" without the help of an act of parliament. And therefore
"in 13 Eliz. an act passed, whereby that charter was in
1 Cad. 4. tit. 13.
m 13 Eliz. c. 2^
« 4 Inst. »27.

o Jenk. Cent. 2. pi. 88. Cent. 3. pL. 33.
Hard. 504. Godl^olt. 201.
p Hist, T. L. 33.

$5

PRIVATE

BOOK III

"
"
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"

effect enacted ; and it is thereby that at this day they have
a kind of civil law procedure, even in matters that are of
themselves of common law cognisance, where either of
the parties is privileged."
THIS privilege, so far as it relates to civil causes, is
exercised at Oxford in the Chancellor's court ; the judge of
which is the vice-chancellor, his deputy, or assessor. From
his sentence an appeal lies to delegates appointed by the
congregation ; from thence to other delegates of the house
of convocation ; and if they all three concur in the same
sentence it is final, at least by the statutes of the university 1,
according to the rule of the civil law r. But, if there be any
discordance or variation in any of the three sentences, an
appeal lies in the last resort to judges delegates appointed by
the crown under the great seal in chancery.
I HAVE now gone through the several species of private, or
special courts, of the greatest note in the kingdom, instituted
for the local redress of private wrongs ; and must, in the
close of all, make one general observation from sir Edward
Coke8: that these particular jurisdictions, derogating from
the general jurisdiction of the courts of common law, are
ever strictly restrained, and cannot be extended farther than
the express letter of their privileges will most explicitly
warrant.
q fit. 21. sec. 19.

r Cad. 7. 70. 1.

sZ Inst. 548.

CHAPTER THE SEVENTH.

OF THE COGNISANCE OF PRIVATE
WRONGS.
W E are now to proceed to the cognisance of private
wrongs ; that is, to consider in which of the vast variety of
courts, mentioned in the three preceding chapters, every
possible injury that can be offered to a man's person or pro
perty is certain of meeting with redress.
THE authority of the several courts of private and special
jurisdiction, or of what wrongs such courts have cognisance,
was necessarily remarked as those respective tribunals were
enumerated ; and therefore need not be here again repeated :
which will confine our present inquiry to the cognisance of
civil injuries in the several courts of public or general juris
diction. And the order in which I shall pursue this inquiry.
will be by shewing ; 1. What actions may be brought, or
what injuries remedied, in the ecclesiastical courts. 2. What
in the military . 3. What in the maritime. And 4. What in
the courts of common law.
AND with regard to the three first of these particulars, I
must beg leave not so much to consider what hath at any time,
been claimed or pretended to belong to their jurisdiction, by
the officers and judges of those respective courts ; but what
the common law allows and permits to be so. For these ec
centrical tribunals (which were principally guided by tihr
rules of the imperial and canon laws) as they subsist and a re
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admitted in England, not by any right of their owna, but upon
bare sufferance and toleration from the municipal laws, must
have recourse to the laws of that country wherein they are
thus adopted, to be informed how far their jurisdiction ex
tends, or what causes are permitted, and what forbidden, to
be discussed or drawn in question before them. It matters
not therefore what the pandects of Justinian, or the decretals
of Gregory have ordained. They are here of no more intrin
sic authority than the laws of Solon and Lycurgus : curious
perhaps for their antiquity, respectable for their equity, and
frequently of admirable use in illustrating a point of his
tory. Nor is it at all material in what light other nations
may consider this matter of jurisdiction. Every nation must
and will abide by its own municipal laws ; which various
accidents conspire to render different in almost every country
in Europe. We permit some kinds of suits to be of ecclesias
tical cognisance, which other nations have referred entirely
to the temporal courts ; as concerning wills and successions
to intestate's chattels : and perhaps we may, in our turn,
prohibit them from interfering in some controversies, which
on the continent may be looked upon as merely spiritual. In
short, the common law of England is the one uniform rule
to determine the jurisdiction of our courts : and, if any tri
bunals whatsoever attempt to exceed the limits so prescribed
them, the king's courts of common law may and do prohi
bit them ; and in some cases punish their judges b.
HAVING premised this general caution, I proceed now to
consider,
I. THE wrongs or injuries cognizable by the ecclesiastical
courts. I mean such as are offered to private persons or
individuals ; which are cognizable by the ecclesiastical court,
not for reformation of the offender himself or party injuring
Cfiro salute animae, as is the case with immoralities in general,
when unconnected with private injuries), but for the sake of
t!he party injured, to make him a satisfaction and redress for
a Sec Vol. I. iattod. sec. 1.

b Hal. Hist. C. (.. c. 2.
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the damage which he has sustained. And these I shall reduce
under three general heads ; of causes pecuniary, causes matri
monial, and causes testamentary.
1 . PECUNIARY causes, cognizable in the ecclesiastical courts,
are such as arise either from the withholding ecclesiastical dues,
or the doing or neglecting some act relating to the church,
whereby some damage accrues to the plaintiff; towards obtain
ing a satisfaction for which he is permitted to institute a sait
in the spiritual court.
THE principal of these is the subtraction or withholding of
tithes from the parson or vicar, whether the former be a'clergyman or a lay appropriatorc. But herein a distinction must be
taken : for the ecclesiastical courts have no jurisdiction to try
the right of tithes unless between spiritual persons'1; but in
ordinary cases, between spiritual men and lay men, are only to
compel the payment of them, when the right is not disputed e.
By the statute or rather writf of circumsfiecte agatiss, it is
declared that the court Christian shall not be prohibited from
holding plea, " si rector fietat versus fiaroc/iianos otlationes et
" decimas debitas et consuetas:" so that if any dispute arises
whether such tithes be due and accustomed, this cannot be deter
mined in the ecclesiastical court, but before the king's courts of
the common law ; as such question affects the temporal inheri
tance, and the determination must bind the real property. But
where the right does not come into question, but only the fact
whether or no the tithes allowed to be due are really subtracted
or withdrawn, this is a transient personal injury, for whirfh the
remedy may properly be had in the spiritual court ; viz. the
recovery of the tithes, or their equivalent. By statute 2 & 3
Edw. VI. c. 13. it is enacted, that if any person shall carry off
his predial tithes (viz. of corn, hay, or the like) before tha
tenth
o Slat.part
32 Hen.
is VHI.
dulyc. 7.set forth, or agreement
e 2 Imt. 384.is489,
made
490. with the prod 2 Roll. Abr. 309. 310. Bro. Al/r. t. juriiilictivn. 85.
VOT.. III.

14

f See Harrington. 158. 3 Pryn. Hcc. 336.
g 13 Edw. I. st. 4. or rath*r, 9 Edw- IT.
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prielpr, or shall willingly withdraw his tithes of the same, or
shall stop or hinder the proprietor of the tithes or his deputy
from viewing or carrying them away ; such offender shall pay
double the value of the tithes, with costs, to be recovered before
the ecclesiastical judge, according to the king's ecclesiastical
laws. By a former clause of the same statute, the treble value
of the tithes, so subtracted or withheld, may be sued for in the
temporal courts, which is equivalent to the double value to be
sued for in the ecclesiastical. For one may sue for and reco
ver in the ecclesiastical Courts the tithes themselves, or a
recompense for them, by the ancient law ; to which the suit for
the double value is superadded by the statute. But as no
suit lay in the- temporal courts for the subtraction of tithes
ill em selves, therefore the statute gave a treble forfeiture, if
sued for there ; in order to make the course of justice uniform,
by giving the same reparation in one court as in the otherh ( 1).
However it now seldom happens that tithes are sued for at all
in the spiritual court ; for if the defendant pleads any custom,
modus, composition, or other matter whereby the right of
tithing is called in question, this takes it out of the jurisdic
tion of the ecclesiastical judges ; for the law will not suffer
the existence of such a right to be decided by the sentence of
any single, much less an ecclesiastical, judge ; without the
I, 2 Inst. 250.

(1) The statute enacts, that every person shall justly divide, set out,
yield, and pay all manner of predial tithes in such manner as they have
been of right yielded and paid within forty years, or of right or custom
ought to have been paid, before the making ofthat act, under the forfei
ture oftreble value of the tithes so carried away.—And in an action upon
this statute, in which the declaration stated that the tithes were within
forty years before the statute yielded and payable, and yielded and paid,
it was beld that evidence that the land had been as far as any witness
knew in pasture, and that it was never known to pay in predial tithe,
was not sufficient to defeat the action. The same action might also be
supported to recover tithes of lands inclosed out of wastes, which
never paid tithes before. Mitchell v. Walter, 5 T. S. 260.
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verdict of a jury. But g more summary method than either
of recovering small tithes under the value of 40s. is given by
statute 7 & 8 W. III. c. 6. by complaint to two justices of
the peace : and, by another statute of the same year, c. 34.
the same remedy is extended to all tithes withheld by quakers
under the value often pounds.
ANOTHER pecuniary injury, cognizable in the spiritual
courts, is the non-fiayment of other ecclesiastical dues to the
clergy ; as pensions, mortuaries, compositions, offerings, and
whatsoever falls under the denomination of surplice-fees, for
marriages or other ministerial offices of the church : all
which injuries are redressed by a decree for their
actual payment. Besides which all offerings, obla- [90]
tions, and obventions not exceeding the value of 40.?.
may be recovered in a summary way, before two justices of
the peace '. But care must be taken that these are real and
not imaginary dues ; for, if they be contrary to the common
law, a prohibition will issue out of the temporal courts to stop
all suits concerning them. As where a fee was demanded
by the minister of the parish for the baptism of a child, which
was administered in another place k ; this, however autho
rized by the canon, is contrary to common right : for of com
mon right no fee is due to the minister even for performing
such branches of his duty, and it can only be supported by a
special custom ' ; but no custom can support the demand of
a fee without performing them at all.
FOR fees also, settled and acknowledged to be due to the
officers of the ecclesiastical courts, a suit will lie therein :
but not if the right of the fees is at all disputable ; for then it
must be decided by the common law m. It is also said, that
if a curate be licensed, and his salary appointed by the bishop,
and he be not paid, the curate has a remedy in the ecclesi
astical court" : but, if he be not licensed, or hath no such
salary appointed, or hath made a special agreement with the
rector, he must sue for a satisfaction at common law° ; either
i Stat. 7 and 8 W. III. c. 6.
k Salk. 332.
1 Ibid. 334. Lori Haym. 450. 1558. Fitz. 55.

ml Ventr. 165.
n 1 Burn. ecel. law. 438.
o 1 Ffeem. 70.
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by proving such special agreement, or else by leaving it to a
jury to give damages upon a quantum meruit, that is, in con
sideration of what he reasonably deserved in proportion to
the service performed.
UNDER this head of pecuniary injuries may also be reduced
the several matters of spoliation, dilapidations, and neglect of
repairing the church and things thereunto belonging ; for
which a satisfaction may be sued for in the ecclesiastical court.
SPOLIATION is an injury done by one clerk or incumbent
to another, in taking the fruits of his benefice without
[91] any right thereunto, but under a pretended title. It
is remedied by a decree to account for the profits so
taten. This injury, when the jus fiatronatus or right of
advowson doth not come in debate, is cognizable in the spi
ritual court : as if a patron first presents A to a benefice,
who is instituted and inducted thereto ; and then, upon pre
tence of a vacancy, the same patron presents B to the same
living, and he also obtains institution and induction. Now,
if the fact of the vacancy be disputed, then that clerk who is
kept out of the profits of the living, whichever it be, may sue
the other in the spiritual court for spoliation, or taking the
profits of his benefice. And it shall there be tried, whether
the living were, or were not, vacant ; upon which the validity
of the second clerk's pretensions must depend °. But if the
right of patronage comes at all into dispute, as if one patron
presented A, and another patron presented B, there the eccle
siastical court hath no cognisance, provided the tithes sued
for amount to a fourth part of the value of the living, but may
be prohibited at the instance of the patron by the king's writ
of indica-vit P. So also if a clerk, without any color of title,
ejects another from his parsonage, this injury must be
redressed in the temporal courts : for it depends upon no
question determinable by the spiritual law, (as plurality
of benefices or no plurality, vacancy or no vacancy,) but is
merely a civil injury.
oF.N-B.S6.

p CiTtumspecte agais ; 13 Etiw. I. st. 4. Artic. Cirri.
0 Edw. II. 2. c. 2. F. N. B. 45.
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FOR dilafiidations, which are a kind of ecclesiastical waste,
cither voluntary, by pulling down ; or permissive, by suffer
ing the chancel, parsonage-house, and other buildings there
unto belonging, to decay ; an action also lies, either in the
spiritual court by the canon law, or in the courts of common
law 4, and it may be brought by the successor against the
predecessor, if living, or," if dead, then against his executors.
It is also said to be good cause of deprivation, if the bishop,
parson, vicar, or other ecclesiastical person, dilapidates the
buildings, or cuts down timber growing on the patri
mony of the church, unless for necessary repairs1: [92]
and that a writ of prohibition will also lie against him
in the courts of common law8. By statute 13 Eliz. c. 10. if
any spiritual person makes over or alienates his goods with
intent to defeat his successors of their remedy for dilapida
tions, the successor shall have such remedy against the
alienee, in the ecclesiastical court, as if he were the executor
of his predecessor. And by statute 1 4 Eliz. c. 11 . all money
recovered for dilapidations shall within two years be employ
ed upon the buildings, in respect whereof it was recovered,
on penalty of forfeiting double the value to the crown.
As to the neglect of reparations of the church, church-yard,
and the like, the spiritual court has undoubted cognisance
thereof1 ; and a suit may be brought therein for non-payment
of a rate made by the church-wardens for that purpose. And
these are the principal pecuniary injuries, which are cogniza
ble, or for which suits may be instituted, in ecclesiastical
courts.
2. MATRIMONIAL causes, or injuries respecting the rights
of marriage, are another, and a much more undisturbed,
branch of the ecclesiastical jurisdiction. Though, if we con
sider marriages in the light of mere civil contracts, they do
not seem to be properly of spiritual cognisance v. But the
Romanists having very early converted this contract into a
q Cart. 224. B Lev. 263.
r 1 Roll. Rep. 86. 11 Hep. 98. Godb. 259.
1 3 Eulstr. 153. 1 Roll. Hep, 335.

t Cimmaperte agatis. 5 Rep. 68.
v Wait. slliuwt. 173.
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holy sacramental ordinance, the church of course took it
under her protection, upon the division of the two jurisdic
tions. And, in the hands of such able politicians, it soon
became an engine of great importance to the papal scheme of
an universal monarchy over Christendom. The numberless
canonical impediments that were invented, and occasionally
dispensed with, by the holy see, not only enriched the coffers
of the church, but gave it a vast ascendant over princes of
all denominations ; whose marriages were sanctified or re
probated,
succession
their issue
to their
legitimated
thrones or
established
bastardized,
or rendered
and the
[93]

precarious,
reigning pontiff:
according
besides
to the
a thousand
humor or
nice
interest
and difficult
of the

scruples, with which the clergy of those ages puzzled the
understandings and loaded the consciences of the inferior
orders of the laity ; and which could only be unravelled and
removed by these their spiritual guides. Yet, abstracted
from this universal influence, which affords so good a reason
for their conduct, one might otherwise be led to wonder, that
the same authority, which enjoined the strictest celibacy to
the priesthood, should think them the proper judges in causes
between man and wife. These causes indeed, partly from
the nature of the injuries complained of, and partly from the
clerical method of treating themv, soon became too gross for
the modesty of a lay tribunal. And causes matrimonial are
now so peculiarly ecclesiastical, that the temporal courts will
never interfere in controversies of this kind, unless in some
particular cases. As if the spiritual court do proceed to call
a marriage in question after the death of either of the parties ;
this the courts of common law will prohibit, because it tends
to bastardize and disinherit the issue ; who cannot so well
defend the marriage, as the parties themselves, when both
of them living, might have done ".
OF matrimonial causes, one of the first and principal is,
1. Causa jactitationis' matrimonii; when one of the parties
v Some of the impurest books, that are
extant in any language, art those written by
the popish clergy on the subjects of raatri-

mony and divorce,
u 2 last. 614.
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boasts or gives out that he or she is married to the other,
whereby a common reputation of their matrimony may ensue.
On this ground the party injured may libel the other in the
spiritual court; and, unless the defendant undertakes and
makes out a proof of the actual marriage, he or she is enjoined
perpetual silence upon that head; which is the only remedy
the ecclesiastical courts can give for this injury. 2. Another
species of matrimonial causes was, when a party contracted
to another brought a suit in the ecclesiastical court to compel
a celebration of the marriage in pursuance of such contract;
but this branch of causes is now cut off entirely by the act
for preventing clandestine marriages, 26 Geo. II. c.
33. which enacts, that for the future no suit shall be [94j
had in any ecclesiastical court, to compel a celebration
of marriage in facie ecclesiae, for or because of any contract of
matrimony whatsoever. 3. The suit for restitution ofconjugal
rights is also another species of matrimonial causes: which is
brought whenever either the husband or wife is guilty of the
injury of subtraction, or lives separate from the other with
out any sufficient reason ; in which case the ecclesiastical
jurisdiction will compel them to come together again, it'
either party be weak enough to desire it, contrary to the
inclination of the other. 4. Divorces also, of which and their
several distinctions we treated at large in a former volume™,
are causes thoroughly matrimonial, and cognizable by the
ecclesiastical judge. If it becomes improper, through some
supervenient cause arising ex fiost facto, that the parties
should live together any longer; as through intolerable
cruelty, adultery, a perpetual disease, and the like (2) ; this
unfitness or inability for the marriage state may be looked
w Book I. ch. 15.

(2) It has been determined by the court of delegates, that the public
infamy of the husband, arising from a judicial conviction of an attempt
to commit an unnatural crime, is a sufficient cause for the ecclesiastical
courts to decree a seoaration a mer.sa et thin. Feu. 1794.

94

PRIVATE

BO'OK m.

upon as an injury to the suffering party ; and for this the
ecclesiastical law administers the remedy of separation, or a
divorce a mensa et thoro. But if the cause existed previous
to the marriage, and was such a one as rendered the marriage
unlawful ab initio, as consanguinity, corporal imbecility, or
the like ; in this case the law looks upon the marriage to have
been always null and void, being contracted infraudem legist
and decrees not only a separation from bed and board, but a
vinculo matrimonii itself. 5. The last species of matrimonial
causes is a consequence drawn from one of the species of
divorce, that a mensa et thoro; which is the suit for alimony,
a term which signifies maintenance : which suit the wife, in
case of separation, may have against her husband, if he
neglects or refuses to make her an allowance suitable to their
station in life. This is an injury to the wife, and the court
Christian will redress it by assigning her a competent main
tenance, and compelling the husband by ecclesiastical cen
sures toa divorce
pay it. for
Butadultery
no alimony
on herwill
partbe; assigned
for as thatinamounts
case of
[95J

sufficient
to a forfeiture
reasonofwhy
her she
dower
should
afternot
hisbedeath,
partaker
it is of
alsohisa

estate when living.
3. TESTAMENTARY causes are the only remaining species,
belonging to the ecclesiastical jurisdiction; which, as they
are certainly of a mere temporal nature x, may seem at first
view a little oddly ranked among matters of a spiritual cogni
sance. And indeed (as was in some degree observed in a
former volume ?) they were originally cognizable in the
king's courts of common law, -viz. the county courts z ; and
afterwards transferred to the jurisdiction of the church by the
favor of the crown, as a natural consequence of granting to
the bishops the administration of intestates' effects.
THIS spiritual jurisdiction of testamentary causes is a pecu
liar constitution of this island ; for in almost all other (even
xy Warburt.
Book II. ch.
alliancc.
32. 173.

z Hickes Disicr. Epiitelar. fug. 8. 58.
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in popish) countries all matters testamentary are under the
jurisdiction of the civil magistrate. And that this privilege is
enjoyed by the clergy in England, not as a matter of ecclesi
astical right, but by the special favor and indulgence of the
municipal law, and as it should seem by some public act of the
great council, is freely acknowledged by Lindewode, the ablest
canonist of the fifteenth century. Testamentary causes, he
observes, belong to the ecclesiastical courts " de consuetudinc
" Jngliae, et sufier consensu regio et suorum firocerum in talibus
" ab antlquo concesso*." The same was, about a century before,
very openly professed in a canon of archbishop Stratford, viz.
that the administration of intestates' goods was " ab olim"
granted to the ordinary, " consensu regio et ma.gnatum regnl
" Angliaeb." The constitutions of cardinal Othobon also tes
tify, that this provision " olim a firaelatis cum afifirobation?
regis et baronum dicitur emanasse0." And Archbishop Par
ker11, in queen Elizabeth's time, affirms in express words, that
originally in matters testamentary " non ullam habebant efiis" cofii authoritatem, firaeter earn quam a rege accefitam
" referebant. Jus testamenta firobandi non habebant, ad- [96]
" ministrationisfiotestatem cuique delegare nonfioterant."
AT what period of time the ecclesiastical jurisdiction of
testaments and intestacies began In England, is not ascer
tained by any ancient writer: and Lindewode6 very fairly
confesses, " cujus regis temfioribus hoc ordinatum sit, non refie" rio." We find it indeed frequently asserted in our com
mon law books, that it is but of late years that the church
hath had the probate of wills f. But this must only be under
stood to mean, that it hath not always had this prerogative :
for certainly it is of very high antiquity. Lindewode, we
have seen, declares that it was " ab antiouo ;" Stratford, in
the reign of king Edward III, mentions it as " ab olim ordi<
" natum;" and cardinal Othobon, in the 52 Hen. Ill, speaks
a
h
c
rt

Prooinrial. I. 3. t. 13. fil. 17}.
Ibiil 1. 3. t. 33. fol. 263.
cap. 23.
See 9 Rep. 38.
VOL. III.
15

e fol. 263.
f F1tz. Abr. lit. tenement, ft. 4. 2 HcHAbf. 21T. 9 Rep. 37. Vaugh.scr.
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of it as an ancient tradition. Bracton holds it for clear law in
the same reign of Henry III, that matters testamentary
belonged to the spiritual court 8. And, yet earlier, the dis
position of intestates' goods, "fier visum ecclesiae" was one of
the articles confirmed to the prelates by king John's magna.
cartak. Matthew Paris also informs us, that king Richard I
ordained in Normandy, " quod distributio rerurn quae in tes" tamento relinquuntur autorilate ecclesiae fiet." And even
this ordinance, of king Richard, was only an introduction of
the same law into his ducal dominions, which before prevailed
in this kingdom : for in the reign of his father Henry II
Glanvil is express, that " si quis aliquid dixerit contra testa" mentum, filacitum iltud in curia christianitatis audiri debet et
" tcrminari '." And the Scots book called regiam majestatem
agrees verbatim with Glanvil in this point k.
IT appears that the foreign clergy were pretty early ambi
tious of this branch of power : bwt their attempts to
[97] assume it on the continent were effectually curbed by
the edict of the emperor Justin ', which restrained the
insinuation or probate of testaments (as formerly) to the
office of the magister census : for which the emperor subjoins
this reason ; " absurdum etenim clericis est, immo etiam ofifiro" briosuni, si fierilos se velint ostendere discefitationum essr
"foren&ium." But afterwards by the canon lawm it was
allowed, that the bishop might compel by ecclesiastical cen
sures the performance of a bequest to fiious uses. And
therefore, as that was considered as a cause quae secundum
canones et efiiscofiales leges ad regimen animarum fiertinuit, it
fell within the jurisdiction of the spiritual courts by the
express words of the charter of king William I, which sepa
rated those courts from the temporal.
And afterwards
when king Henry I, by his coronation-charter directed, that
the goods of an intestate should be divided for the good of
g I. s. de excffitimibvt. c. 10.

k 1. 2. c.38.

h cap. 27. edit. Oxm.

1 Cod. 1. 3. 41.

i 1. 7t c. 8.

m Decretal. 3. 26. 17. GUb. Hep. 2M, 505.
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his soul ", this made all intestacies immediately spiritual
causes, as much as a legacy to pious uses had been before.
This therefore, we may probably conjecture, was the aera
referred to by Stratford and Othobon, when the king, by the
advice of the prelates, and with the consent of his barons,
invested the church with this privilege. And accordingly in
king Stephen's charter it is provided, that the goods of an intes
tate ecclesiastic shall be distributed firo salute animae ejus, ecclesiae concilia ° ; which latter words are equivalent to fier visum
ccclesiae in the great charter of king John before mentioned.
And the Danes and Swedes (who received the rudiments of
Christianity and ecclesiastical discipline from England about the
beginning of the twelfth century) have thence also adopted
the spiritual cognisance of intestacies, testaments, and lega
cies P.
THIS jurisdiction, we have seen, is principally exercised
with us in the consistory courts of every diocesan bishop,
and in the prerogative court of the metropolitan, ori- [98]
ginally ; and in the arches court and court of delegates
by way of appeal. It is divisible into three branches ; the pro
bate of wills, the granting of administrations, and the suing for
legacies. The two former of which, when no opposition is
made, are granted merely ex officio et debito justitiae, and are
then the object of what is called the voluntary, and not the con
tentious jurisdiction. But when a caveat is entered against
proving the will, or granting administration, and a suit there
upon follows to determine either the validity of the testament,
or who hath a right to administer ; this claim and obstruction
l>y the adverse party are an injury to the party entitled, and as
such are remedied by the sentence of the spiritual court, either
by establishing the will or granting the administration. Sub
traction, the withholding or detaining, of legacies i« also still
n Si ijuis baronum seu hominum meorum
—pecuniam suam non dederit vel dare disposuerit, uxor sua, siveliberi, aut parentes et
legitimi homines ejus, eam pro anima ejus
dividual, sicut eis melius visum fuerit. (7'c.rr.

Rqffens. c. 34. p. 51.)
o Loid Lyttlet. Hen. II. TOl. I. 536. Hearne
ad Gul. Ifeubr. 711.
p Stiemhook, dcjure Sitean. L 3, c. 9.
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more apparently injurious, by depriving the legatees of that
right, with which the laws of the land and the will of the
deceased have invested them : and therefore, as a consequential
part of testamentary jurisdiction, the spiritual court administers-redress herein, by compelling the executor to pay them.
But in this last case the courts of equity exercise a concurrent
jurisdiction with the ecclesiastical courts, as incident to some
other species of relief prayed by the complainant; as to compel
the executor to account for the testator's effects, or assent to
the legacy, or the like. For, as it is beneath the dignity of the
king's courts to be merely ancillary to other inferior jurisdic
tions, the cause, when once brought there, receives there also
its full determination.
THESE are the principal injuries, for which the party
grieved either must, or may, seek his remedy in the spiri
tual courts. But before I entirely dismiss this head, it may
not be improper to add a short word concerning the method
cf firacceding in these tribunals, with regard to the redress of
injuries.
IT must (in the first place) be acknowledged, to the honor
of the spiritual courts, that though they continue to this
[99j day to decide many questions which are properly of tem
poral cognisance, yet justice is in general so ably and
impartially administered in those tribunals, (especially of the
superior kind,) and the boundaries of their power are now so
well known and established, that no material inconvenience at
present arises from this jurisdiction still continuing in the
ancient channel. And should an alteration be attempted, great
confusion would probably arise, in overturning long established
forms, and new-modelling a course of proceedings that has now
prevailed for seven centuries.
THE establishment of the civil law process in all the eccle
siastical courts was indeed a masterpiece of papal discernment,
as it made a coalition impracticable between them and the
rational tribunals, without manifest inconvenience and hazard.
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And this consideration had undoubtedly its weight In causing
this measure to be adopted, though many other causes con
curred. The time when the pandects of Justinian were dis
covered afresh and rescued from the dust of antiquity, the
eagerness with which they were studied by the popish eccle
siastics, and the consequent dissensions between the clergy
and the laity of England, have formerly i been spoken to at
large. I shall only now remark upon those collections, that
their being written in the Latin tongue, and referring so
much to the will of the prince and his delegated officers of
justice, sufficiently recommended them to the court of Rome,
exclusive of their intrinsic merit. To keep the laity in the
darkest ignorance, and to monopolize the little science, which
then existed, entirely among the monkish clergy, were deepreoted principles of papal policy. And, as the bishops of
Rome affected in all points to mimic the imperial grandeur,
as the spiritual prerogatives were moulded on the pattern of
the temporal, so the canon law process was formed on the
model of the civil law: the prelates em bracing with the utmost
ardor a method of judicial proceedings, which was carried
on in a language unknown to the bulk of the people, which
banished the intervention of a jury, (that bulwark of
Gothic liberty,) and which placed an arbitrary power [100]
of decision in the breast of a single man.
THE proceedings in the ecclesiastical courts are therefore
regulated according to the practice of the civil and canon
laws ; or rather according to a mixture of both, corrected and
new-modelled by their own particular usages, and the inter
position of the courts of common law. For, if the proceed
ings in the spiritual court be ever so regularly consonant to
the rules of the Roman law, yet if they be manifestly repug
nant to the fundamental maxims of the municipal laws, to
which upon principles of sound policy the ecclesiastical pro
cess ought in every state to conform r (as if they require two
witnesses to prove a fact, where one will suffice at common
Jaw) ; in such cases a prohibition wiH be awarded against
9 Vol. I. introd. sec. 2.

i Wsrb. alliancc. 179.
]
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them s. But, under these restrictions, their ordinary course
of proceeding is ; first, by citation, to call the party injuring
before them, ^'hen by libel, libellus, a little book, or by arti
cles drawn out in a formal allegation, to set forth the com
plainant's ground of complaint. To this succeeds the defen
dant's answer upon oath, when, if he denies or extenuates
the charge, they proceed to firoofs by witnesses examined, and
their depositions taken down in writing, by an officer of the
court. If the defendant has any circumstances to offer in his
defence, he must also propound them in what is called his
defensive allegation, to which he is entitled in his turn to the
filaintiffs answer -upon oath, and may from thence proceed
to firoofs as well as his antagonist. The canonical doctrine
offiurgation, whereby the parties were obliged to answer upon
oath to any matter, however criminal, that might be objected
against them, (though long ago overruled in the court of
chancery, the genius of the EnaJBh law having broken
through the bondage imposed op^by its clerical chancellors,
and asserted the doctrines oj/]udicial as well as civil liberty,)
continued till the middle iff the last century to be upheld by
(he spiritual courts: when the legislature was obliged to in
terpose, to teach them a lesson of similar moderation. By the
statute of 13 Car. II. c. 12. it is enacted, that it shall not
be lawful for any bishop or ecclesiastical judge, to tender or
administer to any person whatsoever, the oath usually called
the oath ex officio, or any other oath whereby he may be com
pelled to confess, accuse, or purge himself of any criminal
matter or thing, whereby he may be liable to any censure or
punishment. When all the pleadings and proofs are conclud
ed, they are referred to the consideration, not of a jury, but
of a single judge ; who takes information by hearing advocates
on both sides, and thereupon forms his interlocutory decree
or definitive sentence at his own discretion : from which there
generally lies an afifieal, in the several stages mentioned in a
former chapter r ; though, if the same be not appealed from
in fifteen days, it is final, by the statute 25 Hen. VIII. c. 19.
I 2 Roll. Abr. 300. 3C2.

t Chap. 5.
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BUT the point in which these jurisdictions are the most
defective, is that of enforcing their sentences when pro
nounced ; for which they have no other process but that of
excommunication; which is described" to be twofold; the less,
and the greater excommunication. The less is an eccle
siastical censure, excluding the party from the participation
of the sacraments : the greater proceeds farther, and excludes
him not only from these but also from the company of all
Christians. But, if the judge of any spiritual court excom
municates a man for a cause of which he hath not the legal
cognisance, the party may have an action against him at
common law, and he is also liable to be indicted at the suit
of the kingw.
HEAVY as the penalty of excommunication is, considered
in a serious light, there are, notwithstanding, many obstinate
or profligate men, who would despise the brutumfulmen of
mere ecclesiastical censures, especially when pronounced by
a petty surrogate in the country, for railing or contumelious
words, for non-payment of fees, or costs, or for other trivial
causes. The common law therefore compassionately
steps in to the aid of the ecclesiastical jurisdiction, [102 "j
and kindly lends a supporting hand to an otherwise
tottering authority. Imitating herein the policy of our British
ancestors, among whom, according to Cesar x, whoever were
interdicted by the Druids from their sacrifices, " in numeni
" imfiiorum ac sceleratorum habentur: ab Us omnes dcccdun',
" aditum eorum sermonemque defugiunt, ne quid ex contagion/:
" incommodi accifiiant : neque Us fietentibusjus redditur, neqve
" konos ullus communicatur." And so with us by the com
mon law an excommunicated person is disabled to do any
act, that is required to be done by one that is firobus et legal; i
homo. He cannot serve upon juries, cannot be a witness iis
any court (3), and, which is the worst of all, cannot bring av
V

a Co. Litt. 133.

w 2 Inst. 623.

w tfe "aello Gall. 1. 6.

(3) In ancient times, a person, who, by his contempt of the laws ant!
judgments of the church. had brought upon himself the sentence r.i
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action, either real or personal, to recover lands or money due
to him y. Nor is this the whole : for if, within forty days
after the sentence has been published in the church, the
offender does not submit and abide by the sentence of the
spiritual court, the bishop may certify such contempt to the
king in chancery. Upon which there issues out a writ to
the sheriff of the county, called, from the bishop's certificate,
a signi/tcavit ; or from its effects a writ de excommunicato
cafiiendo : and the sheriff shall thereupon take the offender,
and imprison him in the county gaol, till he is reconciled to
the church, and such reconciliation certified by the bishop ;.
upon which another writ, de excommunicato deliderando, issues
out of chancery to deliver and release him 2. This process
seems founded on the charter of separation (so often referred
to) of William the conquerer. " Si aliquis fier sufierbiam
" flatus adjustitiam efiiscofialem venire noluerit, vocetur seme!,
" secundo, et tertio: quod si nee sic ad emcndationem venerit,
" excommuniceCur ; et, si ofiusjuerit, ad hoc vindicandumfor" titudo et justitia regis sive vicecomitis adhibeatur," And in
case of subtraction of tithes, a more summary and expeditious
assistance is given by the statutes of 27 Hen. VIII. c. 20.
and 32 Henry VIII. c. 7. which enact, that upon complaint
of any contempt or misbehaviour to the ecclesiastical judge
by the defendant in any suit for tithes, any privy
[103] counsellor, or any two justices of the peace (or, ia
case of disobedience to a definitive sentence, any two
justices of the peace) may commit the party to prison with
out bail or mainprize, till he enters into a recognizance with
y Ijtt. sec, 201.

z F. N. B. 62.

excommunication, was thought to be influenced by no religious senti
ments, and consequently to be regardless of the obligation of an oath ;
bat as the same degree of reverence is not at present attached to the
censures and decrees of the spiritual judge, and as this incapacity of
witnesses is a great obstruction to the administration ofjustice, it ought
to be removed by the authority of the legislature.
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sufficient sureties to give due obedience to the process and
sentence of the court. These timely aids, which the com
mon and statute laws have lent to the ecclesiastical jurisdic
tion, may serve to refute that groundless notion which some
are too apt to entertain, that the courts of Westminster-hall
are at open variance with those at doctors' commons. It is
true that they are sometimes obliged to use a parental autho
rity, in correcting the excesses of these inferior courts, and
keeping them within their legal bounds ; but, on the other
hand, they afford them a parental assistance in repressing the
insolence of contumacious delinquents, and rescuing their
jurisdiction from that contempt, which for want of sufficient
compulsive powers would otherwise be sure to attend
it (4).
II. I AM next to consider the injuries cognizable in the
CQurt military, or court of chivalry. The jurisdiction of which
is declared by statute 13 Ric. II. c. 2. to be this : " that it
" hath cognisance of contracts touching deeds of arms and of
" war, out of the realm, and also of things which touch war
" within the realm, which cannot be determined or discussed
" by the common law ; together with other usages and cus" toms to the same matters appertaining." So that whereever the common law can give redress, this court hath no
jurisdiction ; which has thrown it entirely out of use as to

(4) In the ecclesiastical courts the maxim is, that mtl'um tempus
occurrit ecclesiae, or that there is no limitation to a prosecution for a
spiritual offence ; and it was thought a great grievance, that the peace
of families might be disturbed by a prosecution for a crime of inconti
nence committed many years before : it was therefore enacted by the
27 Geo. III. c. 44. that no prosecution should be commenced in the
spiritual courts for defamation after six months ; or for fornication or
incontinence, or for striking or brawling in a church or church-yard,
after eight months ; and that, in no case, parties who had intermarried
should be prosecuted for their previous fornication.

VOL. in.
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the matter of contracts, all such being usually cognizable in
the courts of Westminster-hall, if not directly, at least by
fiction of law : as if a contract be made at Gibraltar, the
plaintiff may suppose it made at Northampton ; for the loca
lity, or place of making it, is of no consequence with regard
to the validity of the contract.
THE words, " other usages and customs," support the
claim of this court, 1 . To give relief to such of the nobility
and gentry as think themselves aggrieved in matters of hon
or ; and 2. To keep up the distinction of degrees
[104] and quality. Whence it follows, that the civil juris
diction of this court of chivalry is principally in two
points ; the redressing injuries of honor, and correcting
encroachments in matters of coat-armour, precedency, and
other distinctions of families.
As a court of honor, it is to give satisfaction to all such
as are aggrieved in that point ; a point of a nature so nice
and delicate, that its wrongs and injuries escape the notice of
the common law, and yet are fit to be redressed somewhere.
Such, for instance, as calling a man coward, or giving him
the lie ; for which, as they are productive of no immediate
damage to his person or property, no action will lie in the
courts at Westminster : and yet they are such injuries as
will prompt every man of spirit to demand some honorable
amends, which by the ancient law of the land was appointed
to be given in the court of chivalry a. But modern reso
lutions have determined, that how much soever such a
jurisdiction may be expedient, yet no action for words will
at present lie therein b. And it hath always been most
thing
clearlydeterminable
holdenc, that by
as this
the court
common
cannot
law,meddle
it therefore
with any
can
give no pecuniary satisfaction or damages ; inasmuch as the
duels,
a Tear
c. 10.
Book,
Hal.
37 hist.
Hen.C.
VI.L.21.
37.Selden of

bc Salk.
Hal. hist.
533. C.7 L.
Mod.
37. 125. 2 Hawk. P. C, 1 1.
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quantity and determination thereof is ever of common law
cognisance. And therefore this court of chivalry can at
most only order reparation in point of honor ; as, to compel
the defendant mendacium sibi ifisi imfionere, or to take the lie
that he has given upon himself, or to make such other sub
mission as the laws of honor may require d. Neither can
this court, as to the point of reparation in honor, hold plea
of any such word, or thing, wherein the party is relievable
by the courts of common law. As if a man gives another
a blow, or calls him thief or murderer; for in both these
cases the common law has pointed out his proper remedy
by action.
As to the other point of its,civil jurisdiction, the [105]
redressing of encroachments and usurpations in mat
ters of heraldry and coat-armour : it is the business of this
court, according to sir Matthew Hale, to adjust the right of
armorial ensigns, bearings, crests, supporters, pennons, is'c. ;
and also rights of place or precedence, where the king's
patent or act of parliament (which cannot be overruled by
this court) have not already determined it.
THE proceedings in this court are by petition, in a sum
mary way ; and the trial not by a jury of twelve men, but
by witnesses, or by combate. But as it cannot imprison,
not being a court of record, and as by the resolutions of the
superior courts it is now confined to so narrow and restrained
a jurisdiction, it has fallen into contempt and disuse. The
marshalling of coat-armour, which was formerly the pride
and study of all the best families in the kingdom, is now
greatly disregarded ; and has fallen into the hands of certain
officers and attendants upon this court, called heralds, who
consider it only as a matter of lucre and not of justice :
whereby such falsity and confusion have crept into their
records, (which ought to be the standing evidences of fami
lies, descents, and coat-armour,) that, though formerly some
* ,
d 1 Roll. Abr. 128.

e Co. Lin. 261.
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credit has been paid to their testimony, now even their
common seal will not be received as evidence in any court
of justice in the kingdom f. But their original visitationbooks, compiled when progresses were solemnly and regu
larly made into every part of the kingdom, to inquire into
the state of families, and 'to register such marriages and
descents as were verified to them upon oath, are allowed to
be good evidence- of pedigrees e. And it is much to be
wished, that this practice of visitation at certain periods were
revived ; for the failure of inquisitions float mortem, by the
fcbolition of military tenures, combined with the negligence
of the heralds in omitting their usual progresses, has ren
dered the proof of a modern descent, for the reco[106] Very of an estate or succession to a title of honor,
more difficult than that of an ancient. This will be
indeed remedied for the future, with respect to claims of
peerage, by a late standing orderh of the house of lords;
directing the heralds to take exact accounts and preserve
regular entries of all peers and peeresses of England, and
their respective descendants ; and that an exact pedigree of
each peer and his family shall, on the day of his first admis
sion, be delivered to the house by garter, the principal king
at arms. But the general inconvenience, affecting more
private successions, still continues without a remedy.
III. INJURIES cognizable by the courts maritime, or admi
ralty courts, are the next object of our inquiries. These
courts have jurisdiction and power to try and determine all
maritime causes ; or such injuries, which, though they are
in their nature of common law cognisance, yet being com
mitted on the high seas, out of the reach of our ordinary
courts of justice, are therefore to be remedied in a peculiar
court of their own. All admiralty causes must be therefore
causes
f 2 Boll.
arising
Abr. «86.wholly
2 Jon. 224.upon the g sea,
Comb. and
63. not
- within
h 11 May,
the1767.pre-
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cincts of any county1 (4). For the statute 13 Ric. II. c. 5.
directs that the admiral and his deputy shall not meddle with any
thing, but only things done upon the sea ; and the statute 1 5
Ric. II. c. 3. declares that the court of the admiral hath no
manner of cognisance of any contract, or of any other thing,
done within the body of any county, either by land or by water ;
nor of any wreck of the sea : for that must be cast on land be
fore it becomes a wreck i. But it is otherwise of things Jlotsam, jetsam, and ligan ; for over them the admiral hath juris
diction, as they are in and upon the seak. If part of any con
tract, or other cause of action, doth arise upon the sea, and part
upon the land, the common law excludes the admiralty court
from its jurisdiction ; for, part belonging properly to one cog
nisance and part to another, the common or general law takes
place of the particular1. Therefore, though pure mari
time acquisitions, which are earned and become due on [107^
the high seas, as seamen's wages, are one proper object
of the admiralty jurisdiction, even though the contract for them
be made upon land » ; yet, in general, if there be a contract
made in England and to be executed upon the seas, as a charter '
party or covenant that a ship shall sail to Jamaica, or shall be
in such a latitude by such a day ; or a contract made upon the
sea to be performed in England, as a bond made on shipboard
to pay money in London or the like : these kinds of mixed
contracts belong not to the admiralty jurisdiction, but to the
courts of common law ". And indeed it hath been farther hoiden, that the admiralty court cannot hold plea of any contract
under seal °.
AND also, as the courts of common law have obtained a
concurrent jurisdiction with the court of chivalry with regard
i Co. Litt 260. Hob. 79.
j See book I. eh. f.
k1 Co.
S Rep.
Litt.106.
261.

m 1 Ventr. 146.
n Hob. 12. Hal. hist. C. L. 35.
o Hob. 212.

(4) See much learning respecting the jurisdiction of the court of ad:
miralty in the case of ie Caux Y, Ede.n, Doug. 594.
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to foreign contracts, by supposing them made In England ;
so it is no uncommon thing for a plaintiff to feign that a con
tract, really made at sea, was made at the royal exchange, or
other inland place, in order to draw the cognisance of the suit
from the courts of admiralty to those of Westminster-hall P.
This the civilians exclaim against loudly, as inequitable and
absurd ; and sir Thomas Ridley 1 hath very gravely proved it
to be impossible, for the ship in which such cause of action
arises to be really at the royal exchange in Cornhill. But our
lawyers justify this fiction, by alleging (as before) that the
locality of such contracts is not at all essential to the merits of
them ; and that learned civilian himself seems to have forgot
ten how much such fictions are adopted and encouraged in the
Roman law : that a son killed in battle is supposed to live for
ever for the benefit of his parents r ; and that, by the fiction
of fiostlindnium and the lex Cornelia, captives, when freed from
bondage, were held to have never been prisoners8, and such
as died in captivity were supposed to have died in their own
country '.
[108}
WHERE the admiral's court hath not original juris
diction of the cause, though there should arise in it a
question that is proper for the cognisance of that court, yet that
doth not alter nor take away the exclusive jurisdiction of the
common law". And so, -vice -versa, if it hath jurisdiction of
the original, it hath also jurisdiction of all consequential ques
tions, though properly determihable at common law v. Where
fore, among other reasons, a suit for beaconage of a beacon
standing on a rock in the sea may be brought in the court of
admiralty, the admiral having an original jurisdiction over
beacons w. In case of prizes also in time of war, between our
own nation and another, or between two other nations, which
are
p 4taken
lust. 134.at sea, and brought into tour
Ff. 49.15.
ports,
18. the courts of admiq View of the civil law, U. 3. p. 1. sec. 3.
r Inn. 1. tit. 25.
t Ff.lB. 15. 12. Kc. 6.

u Comb. 462.
v 13 Rep. 53. 2 Ley. 25. Hardr. ISi.
w 1 Sid, 158.
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rally have an undisturbed and exclusive jurisdiction to deter
mine the same according to the law of nations *.
THE proceedings of the courts of admiralty bear much
resemblance to those of the civil law, but are not entirely found
ed thereon : and they likewise adopt and make use of other
laws, as occasion requires ; such as the Rhodian laws and the
laws of Oleron f. For the law of England, as has frequently
been observed, doth not acknowledge or pay any deference to the
civil law considered as such ; but merely permits its use in such
cases where it judged its determinations equitable, and there
fore blends it, in the present instance, with other marine laws :
the whole being corrected, altered, and amended by acts of
parliament and common usage ; so that out of this composi
tion a body of jurisprudence is extracted, which owes its
authority only to its reception here by consent of the crown.
and people. The first process in these courts is frequently by
arrest of the defendant's person z ; and they also take recogni
zances or stipulation of certain fidejussors in the nature of bail a,
and in case of default may imprison both them and
their principal11. They may also fine and imprison [109]
for a contempt in the face of the court c. And all this
is supported by immemorial usage, grounded on the necessity
of supporting a jurisdiction so extensive d ; though opposite to
the usual doctrines of the common law : these being no courts
of record, because in general their process is much conformed
to that of the civil law 6.
IV. I AM next to consider such injuries as are cognizable
by the courts of the common law. And herein I shall for the
present only remark, that all possible injuries whatsoever, that
did not fall within the exclusive cognisance of either the eccle
siastical,
x 2 Show. 232.
military,
Comb. 474.
or maritime tribunals,
b 1 Roll. Abr.
are531.
for Godb.
that193.
very
260. reay Hale, hist. C. L. 36. Co. Litt. 11.
z Clerke/irar. cur. adm. sec. 13.
a Ibid. usc. 11. 1 Roll. Abr. 531. R«ym. 78.
Leird Rayra. 1236.

c 1 Ventr. 1.
d 1 Keb. 552.
e Bro. Mr. t. error. 177.
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son within the cognisance of the common law courts of jus- ,
tice. For it is a settled and invariable principle in the laws of
England, that every right when withheld must have a remedy,
and every injury its proper redress. The definition and
explication of these numerous injuries, and their respective
legal remedies, will employ our attention for many subse
quent chapters. But, before we conclude the present, I shall
just mention two species of injuries, which will properly fall
now within our immediate consideration : and which are, either
when justice is delayed by an inferior court that has proper
cognisance of the cause ; or, when such inferior court takes
upon itself to examine a cause and decide the merits without a
legal authority.
1. THE first of these injuries, refusal or neglect of justice,
is remedied either by writ of firocedendo or of mandamus. A
writ offirocedendo adjud:cium, issues out of the court of chan
cery, where judges of any subordinate court do delay the par
ties ; for that they will not give judgment, either on the one
side or on the other, when they ought so to do. In this case
a writ of firocedendo shall be awarded, commanding them in
the king's name to proceed to judgment ; but without specify
ing any particular judgment, for that (if erroneous)
[1 10] may be set aside in the course of appeal, or by writ of
error or false judgment : and, upon farther neglect or
refusal, the judges of the inferior court may be punished for
their contempt, by writ of attachment returnable in the king's
bench or common pleas f.
A WRIT of mandamus is, in general, a command issuing
in the king's name from the court of king's bench, and di
rected to any person, corporation, or inferior court of judi
cature within the king's dominions, requiring them to do
some fiarticular thing therein specified, which appertains to
their office and duty, and which the court of king's bench has
previously determined, or at least supposes to be consonant
f F. IJ. B. 153, 154. 340.
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to right and justice. It is a high prerogative writ, of a
most extensively remedial nature : and may be issued in some
cases where the injured party has also another more tedious
method of redress, as in the case of admission or restitution
to an office : but it issues in all easels where the party hath a
right to have any thing done, and hath no other specific
means of compelling its performance. A mandamus therefore
lies to compel the admission or restoration of the party ap
plying, to any office or franchise of a public nature, whether
spiritual or temporal ; to academical degrees ; to the use of
a meeting-house, &c. .- it lies for the production, inspection,
or delivery, of public books and papers ; for the surrender of
the regalia of a corporation ; to oblige bodies corporate to
affix their common seal ; to compel the holding of a court ;
and for an infinite number of other purposes, which it is
impossible to recite minutely. But at present we are more
particularly to remark, that it issues to the judges of any infe
rior court, commanding them to do justice according to the
powers of their office, whenever the same is delayed. For it
is the peculiar business of the court of king's bench to super
intend all inferior tribunals, and therein to enforce the due
exercise of those judicial or ministerial powers, with which
the crown or legislature have invested them : and this, not
only by restraining their excesses, but also by quick
ening their negligence, and obviating their denial of [1 11]
justice. A mandamus may therefore be had to the
courts of the city of London, to enter up judgment 6; to the
spiritual courts to grant an administration, to swear a church
warden, and the like. This writ is grounded on a sugges
tion, by the oath of the party injured, of his own right, and
the denial of justice below : whereupon, in order more fully
to satisfy the court that there is a probable ground for such
interposition, a rule is made (except in some general cases,
where the probable ground is manifest) directing the party
complained of to shew cause why a writ of mandamus should
g Raym. 214VOL. III.
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not issue : and, if he shews no sufficient cause, the writ itself
is issued, at first in the alternative, either to do thus, or sig
nify some reason to the contrary ; to which a return, or
answer, must be made at a certain day. And, if the inferior
judge, or other person to whom the writ is directed, returns
or signifies an insufficient reason, then there issues in the
second place a fiercmfitory mandamus, to do the thing abso
lutely ; to which no other return will be admitted, but a cer
tificate of perfect obedience and due execution of the writ.
If the inferior judge or other person makes no return, or
fails in his respect and obedience, he is punishable for his
contempt by attachment. But, if he, at the first, returns a
sufficient cause, although it should be false in fact, the court
of king's bench will not try the truth of the fact upon affida
vits ; but will for the present believe him, and proceed no
farther on the mandamus. But then the party injured may
have an action against him for his false return, and (if found
to be false by the jury) shall recover damages equivalent to
the injury sustained ; together with a. fieremfitory mandamus
to the defendant to do his duty (5). Thus much for the
injury of neglect or refusal of justice.
2. THE other injury, which is that of encroachment of
jurisdiction, or calling one coram non judice, to answer in a
court that has no legal cognisance of the cause, is" also a
grievance,
by for
the which
writ of
the
firohibition.
common law has provided a remedy
r 1 1 2]

of A
thePROHIBITION
court of king's
is abench,
writ issuing
being properly
the king'sonly
prero
out

gative writ ; but, for the furtherance of justice, it may now
also be had in -some cases out of the court of chancery11,
common pleas ', or exchequer k ; directed to the judge and
parties, of a suit in any inferior court, commanding them
h 1 P. Wins. 475.

i Hob. 15.

k Palmer. 523.

(5) See further upon the writ of mandamus, p. 264, post.
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to cease from the prosecution thereof, upon a suggestion that
either the cause originally, or some collateral matter arising
therein, does not belong to that jurisdiction, but to the cog
nisance of some other court. This writ may issue either
to inferior courts of common law ; as, to the courts of the
counties palatine or principality of Wales, if they hold plea
of land or other matters not lying within their respective
franchises ' ; to the county-courts or courts-baron, where
they attempt to hold plea of any matter of the value of forty
shillings m : or it may be directed to the courts Christian, the
university courts, the court of chivalry, or the court of admi
ralty, where they concern themselves with any matter not
within their jurisdiction ; as if the first should attempt to try
the validity of a custom pleaded, or the latter a contract
made or to be executed within this kingdom. Or, if, in
handling of matters clearly within their cognisance, they
transgress the bounds prescribed to them by the laws of
England ; as where they require two witnesses to prove the
payment of a legacy, a release of tithes", or the like; in
such cases also a prohibition will be awarded. For, as the
fact of signing a release, or of actual payment, is not pro
perly a spiritual question, but only allowed to be decided in
those courts, because incident or accessory to some original
question clearly within their jurisdiction ; it ought, therefore,
where the two laws differ, to be decided not according to the
spiritual, but the temporal law ; else the same question might
be determined different ways, according to the court in which
the suit is depending : an impropriety, which no wise gov
ernment can or ought to endure, and which is there
fore a ground of prohibition. And if either the [113]
judge or the party shall proceed after such prohibi
tion, an attachment may be had against them, to punish
them for the contempt, at the discretion of the court that
I Lord Kayin. 1408.
m Finch. L. .151.

n Cro. Eliz. 666. Hob. 183.

IIS

PRIVATE

BOOK lit

awarded it ° ; and an action will lie against them, to repair
the party injured in damages.
So long as the idea continued among the clergy, that the
ecclesiastical state was wholly independent of the civil, great
struggles were constantly maintained between the temporal
Courts and the spiritual, concerning the writ of prohibition
and the proper objects of it ; even from the time of the con
stitutions of Clarendon, made in opposition to the claims of
archbishop Becket in 10 Hen. II. to the exhibition of certain
articles of complaint to the king by archbishop Bancroft in
3 Jac. I. on behalf of the ecclesiastical courts: from which,
and from the answers to them signed by all the judges of
Westminster-hall P, much may be collected concerning the
reasons of granting and methods of proceeding upon prohi
bitions. A short summary of the latter is as follows. The
party aggrieved in the court below applies to the superior
court, setting forth in a suggestion upon record the nature
and cause of his complaint, in being drawn ad aliud examen,
by a jurisdiction or manner of process disallowed by the laws
of the kingdom : upon which, if the matter alleged appears
to the court to be sufficient, the writ of prohibition immedi
ately issues ; commanding the judge not to hold, and the party
not to prosecute, the plea (6). But sometimes the point may
o F. N. B. 40.

p 2 Inst. 601—613.

(6) The general grounds for a prohibition to the ecclesiastical courts
are, either a defect ofjurisdiction or a defect in the mode of trial. If
any fact be pleaded in the court below, and the parties are at issue,
that court has no jurisdiction to try it, because it cannot proceed accord
ing to the rules of the common law ; and in such case a prohibition lies.
Or where the spiritual court has no original jurisdiction, a prohibition
may be granted even after sentence. But where it has jurisdiction,
and gives a wrong judgment, it is the subj ect matter of appeal and not
of prohibition. Lord Kenyan, 3 T. S. 4.
But when a prohibition is granted after sentence, the want ofjuris
diction must appear upon the face of the proceedings of the spiritual
court. Ibid. Covip. 422. See also 4 T. R. 382.
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be too nice and doubtful to be decided merely upon a motion :
and then, for the more solemn determination of the question,
the party applying for the prohibition is directed by the court
to declare in prohibition ; that is, to prosecute an action, by
filing a declaration, against the other, upon a supposition or
fiction (which is not traversable 1 j that he has proceeded in
the suit below, notwithstanding the writ of prohibition. And
if, upon. demurrer and argument, the court shall finally be
. of opinion, that the matter suggested is a good and
sufficient ground of prohibition in point of law, then [1 14j
judgment with nominal damages shall be given for
the party complaining, and the defendant, and also the in
ferior court, shall be prohibited from proceeding any farther.
On the other hand, if the superior court shall think it no
competent ground for restraining the inferior jurisdiction,
then judgment shall be given against him who applied for
the prohibition in the court above, and a writ of consultation
shall be awarded ; so called, because, upon deliberation and
consultation had, the judges find the prohibition to be ill
founded, and therefore by this writ they return the cause to
its original jurisdiction, to be there determined, in the
inferior court. And, even in ordinary cases, the writ of pro
hibition is not absolutely final and conclusive. For, though
the ground be a proper one in point of law, for granting the
prohibition, yet, if the fact that gave rise to it be afterwards
falsified, the cause shall be remanded to the prior jurisdiction.
If, for instance, a custom be pleaded in the spiritual court ;
a prohibition ought to go, because that court has no authority
to try it : but, if the fact of such a custom be brought to a
competent trial, and be there found false, a writ of consultation
will be granted. For this purpose the party prohibited may
appear to the prohibition, and take a declaration, (which
must always pursue the suggestion,) and so plead to issue
upon it; denying {he contempt, and traversing the custom
q Barn. Not. 4to. 148.
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upon which the prohibition was grounded : and, if that issue
be found for the defendant, he shall then have a writ of con
sultation. The writ of consultation may also be, and is fre
quently, granted by the court without any action brought ;
when, after a prohibition issued, upon more mature consi
deration the court are of opinion that the matter suggested
is. not a good and sufficient ground to stop the proceedings
below. Thus careful has the law been, in compelling the
inferior courts to do ample and speedy justice ; in preventing
them from transgressing their due bounds ; and in allowing
them the undisturbed cognisance of such causes as by right,
founded on the usage of the kingdom or act of parliament,
do properly belong to their jurisdiction.

CHAPTER THE EIGHTH.

OF WRONGS, AND THEIR REME
DIES, RESPECTING THE RIGHTS
OF PERSONS.
A HE former chapters of this part of our commentaries
having been employed in describing the several methods of
redressing private wrongs, either by the mere act of the
parties, or the mere operation of law ; and in treating of the
nature and several species of courts ; together with the cog
nisance of wrongs or injuries by private or special tribunals,
and the public ecclesiastical, military, and maritime juris
dictions of this kingdom ; I come now to consider at large,
and in a more particular manner, the respective remedies in
the public and general courts of common law, for injuries
or private wrongs of any denomination whatsoever, not
exclusively appropriated to any of the former tribunals.
And herein I shall, first, define the several injuries cognizable
by the courts of common law, with the respective remedies
applicable to each particular injury : and shall, secondly,
describe the method of pursuing and obtaining these reme
dies in the several courts.
FIRST then, as to the several injuries cognizable by the
courts of common law, with the respective remedies applica
ble to each particular injury. And, in treating of these, I
shall at present confine myself to such wrongs as may be
committed in the mutual intercourse between subject and
subject ; which the king as the fountain of justice is officially
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bound to redress in the ordinary forms of law : reserving such
injuries or encroachments as may occur between the crown
and the subject, to be distinctly considered hereafter, as the
remedy in such cases is generally of a peculiar and eccentri
cal nature.
Now, since all wrong may be considered as merely a
privation of right, the plain natural remedy for every species
of wrong is the being put in possession of that right, whereof
the party injured is deprived. This may either be effected
by a specific delivery or restoration of the subject-matter in
dispute to the legal owner ; as when lands or personal chattels
are unjustly withheld or invaded : or, where that is not a
possible, or at least not an adequate remedy, by making the
sufferer a pecuniary satisfaction in damages ; as in case of
assault, breach of contract, &c. : to which damages the party
injured has acquired an incomplete or inchoate right, the
instant he receives the injury a; though such right be not
fully ascertained till they are assessed by the intervention of
the law. The instruments whereby this remedy is obtained
(which are sometimes considered in the light of the remedy
itself) are a diversity of suits and actions, which are defined
by the mirrorb to be " the lawful demand of one's right :" or
as Bracton and Fleta express it, in the words of Justinian0,
jus firosequendi in judicio quod alicui debetur.
THE Romans introduced, pretty early, set forms for actions
and suits in their law, after the example of the Greeks ; and
made it a rule, that each injury should be redressed by its
proper remedy only. " Actiones, say the pandects, comfiositae
" sunt, quibus inter se homines discefitarent ; quas actiones,
" ne fiofiulus firout vellet institueret, certas solennesgrue esse
" -voluerunt d." The forms of these actions were originally
preserved in the books of the pontifical college, as choice and
inestimable secrets ; till one Cneius Flavius, the secretary of
Appius Claudius, stole a copy and published them to the
a Sec book II. cb. 29.
. bc.2. sec. 1.

c Inst. 4. 6. pr.
d Ff, 1. 2. 2. Sec. 6.
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peoplee. The concealment was ridiculous : but the establish
ment of some standard was undoubtedly necessary, to fix the
true state of a question of right ; lest in a long and arbitrary
process it might be shifted continually, and be at length no
longer discernible. Or, as Cicero expresses itf, " sunt jura,
" sunt formulae, de omnibus rebus constitutae, ne quis out in
" genere injuriae, aut in ratione actionis, errare fiossit. Ex" firessae enim sunt ex uniuscujusque damno, dolore,incommodo,
" calamitate, injuria, fiublicae a firaetors formulae, ad quas
" firivata Us accommodatur." And in the same manner our
Bracton, speaking of the original writs upon which all our
actions are founded, declares them to be fixed and immuta
ble, unless by authority of parliaments. And all the modern
legislators of Europe have found it expedient, from the same
reasons, to fall into the same or a similar method. With us
in England the several suits, or remedial instruments of
justice, are from the subject of them distinguished into three
kinds ; actions fiersonal, real, and mixed.
PERSONAL actions are such whereby a man claims a debt,
or personal duty, or damages in lieu thereof: and, likewise,
whereby a man claims a satisfaction in damages for somot
injury done to his person or property. The former are said
to be founded on contracts, the latter upon torts or wrongs :
and they are the same which the civil law calls " actiones in
" fiersonam, quae adversus eum intenduntur, qui ex contractu
" vel delicto obligatus est aliquid dare vel concedere^." Of
the former nature are all actions upon debt or promises ; of
the latter all actions for trespasses, nuisances, assaults, defa
matory words, and the like.
REAL actions, (or, as they are called in the mirror *,feoda£
actions) which concern real property only, are such whereby
e Cif.pro. Muraena. sec. 11. die orat. 1. 1.e. dem nullatenm mulari poterint absque eon«
41.
sensu it voluntate eorum. (1. 5. de exception!*
f Pro. Qu. Roscio. sec. 8.
.
bus. c. 17. sec. 2.)
'
g Sunt quaedam brevia formnta super cerh Inst. 4. 6. 15.
tis casibus de cureu, et de communi consiiio
i c. 2. sec. 0.
tut ins rcgni approbata ct concessa, qitae qui.

vol.. in.
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the plaintiff, here called the demandant, claims title to have
any lands or tenements, rents, commons, or other heredita
ments, in fee-simple, fee-tail, or for term of life. By these
actions formerly all disputes concerning real estates were
decided ; but they are now pretty generally laid aside in
practice, upon account of the great nicety required in their
management, and the inconvenient length of their process:
a much more expeditious method of trying titles being since
introduced, by other actions personal and mixed.
MIXED actions are suits partaking of the nature of the
other two, wherein some real property is demanded, and
also personal damages for a wrong sustained. As for in
stance, an action of waste : which is brought by him who
hath the inheritance, in remainder or reversion, against the
tenant for life, who hath committed waste therein, to recover
not only the land wasted, which would make it merely a real
action ; but also treble damages, in pursuance of the statute
of Gloucester11, which is a fiersonal recompense; and so
both, being joined together, denominate it a mixed action.
UNDER these three heads may every species of remedy by
suit or action in the courts of common law be comprised.
But in order effectually to apply the remedy, it is first neces
sary to ascertain the complaint. I proceed therefore now to
enumerate the several kinds, and to inquire into the respec
tive natures, of all private wrongs, or civil injuries, which
may be offered to the rights of either a man's person or his
property ; recounting at the same time the respective reme
dies, which are furnished by the law for every infraction of
right. But I must first beg leave to premise, that all civil
injuries are of two kinds, the one without force or violence, as
slander or breach of contract ; the other coupled with foree
and violence, as batteries, or false imprisonment1. Which
latter species savour something of the criminal kind, being
always attended with some violation of the peace ; for which
in strictness of law a fine ought be paid to the king, as
k 6 Ed. I. c. 5.

1 Finch. L. 184.
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well as a private satisfaction to tne party injured m. And this
distinction of private wrongs, into injuries with and without
force, we shall find to run through all the variety of which we
are now to treat. In considering of which, I shall follow the
same method that was pursued wiih regard to the distribu
tion of rights : for as these are nothing else but an infringe
ment or breach of those rights, which we have before laid
down and explained, it will follow that this negative system of
wrongs, must correspond and tally with the former positive
system of rights. As therefore we divided n all rights into
those offiersons, and those of things, so we must make the
same general distribution of injuries into such as affect the
rights of fiersons, and such as affect the rights of firofierty .
THE rights of persons, we may remember, were distri
buted into absolute and relative : absolute, which were such
as appertained and belonged to private men, considered
merely as individuals, or single persons ; and relative, which
were incident to them as members of society, and connected
to each other by various ties and relations. And the absolute
rights of each individual were defined to be the right of per
sonal security, the right of personal liberty, and the right of
private property ; so that the wrongs or injuries affecting
them must consequently be of a correspondent nature.
I. As to injuries which affect the personal security of indi
viduals, they are either injuries against their lives, their
limbs, their bodies, their health, or their reputations.
1. WITH regard to the first subdivision, or injuries affect
ing the life of man, they do not fall under our present con
templation ; being one ofthe most atrocious species of crimes,
the subject of the next book of our commentaries.
2, 3. THE two next species of injuries, affecting [120]
the limbs or bodies of individuals, I shall consider in
one and the same view. And these may be committed, 1 . By
threats and menaces of bodily hurt, through fear of which a
ra Finch. I,. 198. Jenk. Cent 185.

n See book I. ch. 1.
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man's business is interrupted. A menace alone, without a
consequent inconvenience, makes not the injury : but, to com
plete the wrong, there must be both of them together °. The
remedy for this is in pecuniary damages, to be recovered by
action oftreifiass vi et armis P ; this being an inchoate, though
not an absolute violence. 2. By assault ; which is an attempt
or offer to beat another, without touching him ; as if one lifts
up his cane, or his fist, in a threatening manner at another ;
or strikes at him, but misses him ; this is an assault, insulins,
which Finch i describes to be " an unlawful setting upon one's
" person." This also is an inchoate violence, amounting
considerably higher than bare threats ; and therefore, though
no actual suffering is proved, yet the party injured may have
redress by action of tresfiass vi et armis ; wherein he shall
tecover damages as a compensation for the injury. 3. By bat
tery : which is the unlawful beating of another. The least
touching of another's person wilfully, or in anger, is a bat
tery ; for the law cannot draw the line between different
degrees of violence, and therefore totally prohibits the first
and lowest stage of it : every man's person being sacred, and
no other having a right to meddle with it, in any the slight
est manner. And therefore upon a similar principle the
Cornelian law de injuriis prohibited fiulsation as well as verberation ; distinguishing verberation, which was accompanied
with pain, from pulsation, which was attended with noner.
But battery is, in some cases, justifiable or lawful ; as where
one who hath authority, a parent or master, gives moderate
correction to his child, his scholar, or his apprentice. So also
on the principle of self-defence : for if one strikes me first,
or even only assaults me, I may strike in my own defence ;
and, if sued for it, may plead son assault demesne, or that it was
the plaintiff's own original assault that occasioned it (1). So
o Finch. L. 202.
p Regist. 104. 27 Ass. 11. 7 £<&r. W. 24.

-

q Finch. L. 202.
r Ff. 47. 10. 5.

(1) But in anr criminal prosecution by indictment, or information for
an assault or batter}-, the defendant may plead the general issue, and
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likewise in defence of my goods or possession, if a man endea
vours to deprive me of them, I may justify laying hands upon
him to prevent him ; and in case he persists with violence, I
may proceed to beat him away s. Thus too in the exercise of
an office, as that of church-warden or beadle, a man may lay
hands upon another to turn him out of church, and prevent his
disturbing the congregation '. And, if sued for this or the like
battery, he may set forth the whole case, and plead that he laid
hands upon him gently, molliter manua imfiosuit, for this pur
pose. On account of these causes of justification, battery is
defined to be the unlawful beating of another ; for which the
remedy is, as for assault, by action of tresfiass vi et arms :
wherein the jury will give adequate damages. 4. By wound
ing ; which consists in giving another some dangerous hurt,
and is only an aggravated species of battery. 5. By mayhem:
•which is an injury still more atrocious, and consists in violently
depriving another of the use of a member proper for his defence
in fight. This is a battery attended with this aggravating cir
cumstance, that thereby the party injured is for ever disabled
from making so good a defence against future external injuries,
as he otherwise might have done. Among these defensive
members are reckoned not only arms and legs, but a finger, an
eye, and a foretooth u, and also some others v. But the loss of
one of the jaw-teeth, the ear, or the nose, is no mayhem at
common law ; as they can be of no use in fighting. The same
remedial action of tresfiass -vi et armis lies also to recover damages
for this injury ; an injury which (when wilful) no motive can
3 1 Finch. L. 203.
t 1 SM. 301.

a Fmch. 1.. 204.
v 1 Hawk. P. C. 111.

give in evidence that the person, assaulted or beat was the first assail
ant, or that he first made an attack upon the defendant himself, his
wife, his father, son, master, or perhaps, servant (see p. 3. n. 1. antej;
ind, upon producing satisfactory proof of this justification, the defen
dant ought to be acquitted by the jury.
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justify, but necessary self-preservation (2). If the ear be cut
off, treble damages are given by statute 37 Hen. VIII. c. 6.
though this is not mayhem at common law. And here I must
observe that for these four last injuries, assault, battery, wound
ing, and mayhem, an indictment may be brought as well as an
action ; and
at the
frequently
suit of the
bothcrown
are accordingly
for the crime
prosecuted
against ;the
thepubone
[1223
4. INJURIES,
him
lie ; the
a reparation
affecting
other at the
ina damages.
man's
suit of health,
the party
areinjured,
where to
bymake
any

Unwholesome practices of another a man sustains any apparent
damage in his vigor or constitution. As by selling him bad
provisions or winew ; by the exercise of a noisome trade, which
infects the air in his neighbourhood"; or by the neglect or
unskilful management of his physician, surgeon, or apothecary.
For it hath been solemnly resolved y, that mala firaxis is a great
misdemesnor and offence at common law, whether it be for
curiosity and experiment, or by neglect ; because it breaks the
trust which the party had placed in his physician, and tends to
the patient's destruction. Thus also, in the civil law z, neglect or
want of skill in physicians or surgeons, " culfiae adnumeran" tur ; veluti si medicus curationem dereliquerit, male quemfiiam
" secuerit, aut fierfieram ei medicamentum dederit." These are
wrongs or injuries unaccompanied by force, for which there is
a remedy in damages by a special action of tresfiass, ufion the
case. This action, of tresfiass, or transgression, on the case, is
w 1 Roll. Abr. 00.

y Lord Raym. 214.

X 9 Rep. 57. Butt, 135.

z Inst. 4. 3. 6 and 7.

(2) One remarkable property is peculiar to the action for a mayhem,
viz. that the court in which the action is brought have a discretionary
power to increase the damages, if they think the jury at the trial have
not been sufficiently liberal to the plaintiff; but this must be done super
viium vulneris, and upon proof that it is the same wound, concerning
which evidence was given to the jury. 1 Wilt. 5. 1 Barnes, 106.
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an universal remedy, given for all personal wrongs and inju
ries without force ; so called because the plaintiff's whole case
or cause of complaint is set forth at length in the original writa.
For though in general there are methods prescribed and forms
of actions previously settled, for redressing those wrongs which
most usually occur, and in which the very act itself is immedi
ately prejudicial or injurious to the plaintiff's person or proper
ty, as battery, non-payment of debts, detaining one's
goods, or the like ; yet where any special consequential [123]
damage arises which could not be foreseen and provided
for in the ordinary course of justice, the party injured is allowed,
both by common law and the statute of Westm. 2. c. 24. to
ing
bring
toathe
special
peculiar
action
circumstances
on his own case,
of his
byown
a writ
particular
formed accqrdgriev
ance11. For wherever the common law gives a right or prohibits
an injury, it also gives a remedy by action0; and therefore,
wherever a new injury is done, a new method of remedy must
be
act pursued
is done which
d. Andis itinisitself
a settled
an immediate
distinctioninjury
6, thatto where
another's
an person or property, there the remedy is usually by an action of
trespass vi et arms ; but where there is no act done, but only a
culpable omission ; or where the act is not immediately injuri
ous, but only by consequence and collaterally ; there no action of
trespass vi et armis will lie, but an action on the special case,
for the damages consequent on such omission or act.
5. LASTLY; injuries affecting a man's refiutation or good
name are, first, by malicious, scandalous, and slanderous
a For example : " Rex vicecomiti salutem.
"Si A feeerit te securum de elamore suo
*" prosequendo, tune pone per vadium et sal" V°3 plegios B, quod sit coramjustitiariis DOs"tris apud Westmonasterium in octabis sane" ti Micbaelis, ostensurus quare cum idem
" B ad dextrum oculum ipsius A casualiter
"• taesnm bene et competenter curandum

"A defectu ipsius B visum oculi praedicii
" totaliter amisit, ad damnum ipsius A viginli
" librarum, ut dick. Et habeas ibi nomina
*' plegiorum et hoc brevc. Teste meipso
" apud Westmonasterium, etu." (Regtstr,
Brev. 105.)
b See pag. 52.
c 1 Sallt. 20. 6 Mod. 54.

"" manibus
apud S. pro
soluta
quadam
assumpsisset,
pecuniaeidem
summa
B curam
prae

e
d 11
Cro.
Mod.
Jac. 180.
478. Lord Raym, 1402. Stra.

11 suam circa oculum praedictum tam negH" genter et unprovide apposuit, quod idpm

63.*
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words, tending to his damage and derogation. As if a man,
maliciously and falsely utter any slander or false tale of ano
ther ; which may either endanger him in law, by impeach
ing him of some heinous crime, as to say that ,a man hath
poisoned another, or is perjured f ; or which may exclude him
from society, as to charge him with having an infectious dis
ease ; or which may impair or hurt his trade or livelihood, as
to call a tradesman a bankrupt, a physician a quack, or a law
yer a knaves (3). Words spoken in derogation of a peer, a
judge, or other great officer of the realm, which are called scandalum magnatum, are held to be still more heinous11; and, though
they be such as would not be actionable in the case of a conv
mou person, yet when spoken in disgrace of such high and
respectable characters, they amount to an atrocious injury :
which is redressed by an action on the case founded on many
f Finch. L. 185.

g Ibid. 186.

h 1 Ventr. 60.

(3) When words, that are actionable in themselves if unexplained,
arc accompanied by qualifications and allusions, which prove that the
meaning of them is such, that even if they were true, they would not
subject the person of whom they are spoken to any punishment or penal
ty, they are not slanderous ; as to say a man is a thief because he has
stolen a cat, the stealing of which is not a felony ; or to charge a lady
with theft or murder, where the accusation is intended as a compliment,
and alludes only to the fascinating or fatal influence of her beauty.
There are only three disorders which the law deems it scandalous to
report that a person labors under, viz. the plague, the leprosy, and the
faes venerea. Coin. Dig. Act. Def. D. 28. These three maladies in an
cient times were so contagious and alarming, that the person afflicted
was obliged to be abandoned by his friends ; and when the leprosy pre
vailed in this country, there was a peculiar writ de leproso amovendo to
remove a leper from society. The probability that this inconvenience
may result from such a charge being the principle which constitutes the
slander, it has agreeably thereto been decided that it is not actionable
to say a person has had such a disorder, the infection of which may
long have been removed. 2 T. S. 473.
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ancient statutes ' ; as well on behalf of the crown, to inflict
the punishment ofimprisonment on the slanderer, as on behalf
of the party, to recover damages for the injury sustained (4).
Words also tending to scandalize a magistrate, or person in
a public trust, are reputed more highly injurious than when
spoken of a private mank. It is said, that formerly no
actions were brought for words, unless the slander was such
as (if true) would endanger the life of the object of it1. But,
i Westm. 1. 3 Edw. I. c. 34. 2 Ric. n. c. 5.
re Ric. II. c. 11.

k Lord Rajm. 1369.
12 Vent. 28.

(4) This action or public prosecution, for it partakes of both, for
scandalum magnatum, is totally different from the action of slander in
the case of common persons. The scandalum magnatum is reduced to
no rule or certain definition, but it may be whatever the courts in their
discretion shall judge to be derogatory to the high character of the per
son of whom it is spoken ; as it was held to be scandalum magnatum to
say of a peer, "he was no more to be valued than a dog;" which
words would have been perfectly harmless if uttered of any inferior
person. Bull. N. P. 4. This action is now seldom or never resorted to.
By the two first statutes upon which it is founded, (3 Ed. I. c. 34. and
2 R II. st. 2. c. 5.) the defendant may be imprisoned till he produces
the first author of the scandal ; hence probably is the origin of the vul
gar notion that a person who has propagated a slander may be com
pelled to give up his author.
But in common slanders, if a person declares that he heard A say B
was atraitor or thief, he is justified, ifB brings an action against him, if
he pleads and can prove that A did say so ; but if he asserts generally
that he has heard so without naming his author at the time, he cannot
defend himself against B's action by pleading and prpvingthat he actu
ally was told so. The reason assigned in 12 Co. 134. is, that if the au
thor had been named, his credit might have been in so low estimation
that B might have suffered no injury from the slander. And Lord
Kenyon adds : " It is just that, when a person repeats any slander
" against another, he should at the same time declare from whom he
" heard it, in order that the party injured may sue the author of the
" slander." 7 T. R. 17.
vot. in.

19
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too great encouragement being given by this lenity to false
and malicious slanderers, it is now held that for scandalous
words of the several species before mentioned, (that may
endanger a man by subjecting him to the penalties of the law,
may exclude him from society, may impair his trade, or may
affect a peer of the realm, a magistrate, or one in public
trust,) an action on the case may be had, without proving
any particular damage to have happened, but merely upon
the probability that it might happen. But with regard to
words that do not thus apparently, and upon the face of them,
import such defamation as will of course be injurious, it is
necessary that the plaintiff shout, aver some particular
damage to have happened ; which is called laying his action
with a fier quod. As if I say that such a clergyman is a bas
tard, he cannot for this bring any action against me, unless
he can shew some special loss by it ; in which case he may
bring his action against Die. lor saying he was a bastard, fier
quod he lost the presentation to such a living m. In like man
ner to slander another man's title, by spreading such injuri
ous reports, as, if true, would deprive him of his estate (as to
call the issue in tail, or one who hath land by oescent, a bas
tard) is actionable, provided any special damage accrues to
the proprietor thereby ; as if he loses an opportunity of sell
ing the land". But mere scurrility, or opprobrious words,
which neither in themselves import, nor are in fact attended
with, any injurious effects, will not support an action. So
scandals, which, concern matters merely spiritual, as to call
a man heretic or adulterer, are cognizable only in,
[125] the ecclesiastical court°; unless any temporal
damage ensues, which may be-«a foundation for a
fier quod. Words of heat and passion, as to call a man rogue
and rascal, if productive of no ill consequence, and not of any
oi the dangerous species before mentioned, are not action
able : neither are words spoken in a friendly manner, as bjr
m 4 Rep. 17. 1 Lev. 248.
n Cro. Jac. 213. Cro. Eliz. 197.

o Noy, 64.

1 Freem. 277.
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way of advice, admonition, or concern, without any tinc
ture or circumstance of ill-will: for, in both these cases,
they are not maliciously spoken, which is part of the defi
nition of slander P (5). Neither (as was formerly hint
ed «) are any reflecting words made use of in legal pro
ceedings, and pertinent to the cause in hand, a sufficient
cause of action for slander r. Also if the defendant be able
f Finch. L. 186. 1 Lev. 82. Cto. Jac. 9 1.

<i pag. 29.

r Dyer. 285. Cro. Jac. 90.

(5) The words scoundrel, rascal, villain, knave, miscreant, liar, fool,
and such like general terms of scurrility, may be used with impunity,
and are part of the rights and privileges of the vulgar. To consitute
legal slander, the words must impute a precise crime ; hence it is
actionable to say a man is a highwayman, but it is not so, to say he is
worse than a highwayman. G. Cooke, 160. 3 Wils. 184. This subject
has been fully discussed by C. J. De Grey, who lays down this position,
" that there must be some certain or probable temporal loss or damage
" to make words actionable : but to impute to a man the mere defect
" or want of moral virtue, moral duties or obligations, which renders a
" man obnoxious to mankind, is not actionable." And therefore he and
the court determined, that the following declaration concerning' a
member of parliament at a county meeting, did not amount to a legal
slander, viz. " As to instructing our members to obtain redress, I am
" totally against that plan, for as to instructing Mr. O. we might as
" well instruct the winds, and should he even promise his assistance,
" I should not expect him to give it us." 3 Wils. 177.
It is not actionable to say of a person he is forsworn, or that he has
taken a false oath, for upon many occasions a person may be guilty of
false swearing without being subject to any temporal punishment.
6 T. S. 691. See the explanation of perjury, 4 vol. p. 137.
A verbal charge of incontinence and prostitution against a woman
of modesty and honor, is not a slander cognizable in any temporal court
except in the city court, where the cause of action arises within the
jurisdiction of the city of London. See 1 vol. p. 76. n. 9.
No action can be maintained for words even attended with a special
damage, if they were spoken from friendship or justice to another, and
not from malice towards the person who is the subject of them ; as if
upon an inquiry being made, a master is obliged to give an unfavor
able character of a discarded servant. 1 T. S. 110.
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to justify, and prove the words to be true, no action will lie8,
even though special damage hath ensued : for then it is no
slander or false tale. As if I can prove the tradesman a bank
rupt, the physician a quack, the lawyer a knave, and the
divine a heretic, this will destroy their respective actions : for
though there may be damage sufficient accruing from it, yet,
if the fact be true, it is damnum absque injuria ; and where
there is no injury, the law gives no remedy. And this is
agreeable to the reasoning of the civil law l : " turn, qui no" centem infamat, non est aequum et bonum ob earn rern condem" nari ; delicta enim nocentium nota esse ofiortet et exfiedit."
A SECOND way of affecting a man's reputation is by
printed or written libels, pictures, signs, and the like ; which
set him in an odious or ridiculous11 light, and thereby dimi
nish his reputation. With regard to libels in general, there
are, as in many other cases, two remedies ; one by indict
ment and another by action. The former for the fiublic
offence ; for every libel has a tendency to the breach of the
peace, by provoking the person libelled to break it ; which
offence is the same (in point of law) whether the matter con
tained be true or false ; and therefore the defendant, on an
indictment for publishing a libel, is not allowed to allege the
truth of it by way of justification". But in the remedy by
s 4 Rep. 13.
t Ff. 47. 10. 18.

u 2 Show. 314. 11 Mod. 99.
w 5 Rep. 125.

The principal distinctions between actions for words which are
actionable in themselves, and actions for words which are not so with
out a special damage, are these, viz. the first by 21 J. I. c. 16. must be
brought within two years, and if the damages are under 40$. the plain
tiff shall recover costs only to the extent of the damages, but the latter
may be brought at any time within six years, and a verdict with any
damages whatever will entitle the plaintiff to full costs. Bull. N. P. 11.
See Espinasse, tit. Slander.

CHAP. 8.

WRONGS.

126

action on the case, which is to repair the/iizrti/ in damages for
the injury done him, the defendant may, as for words sfioken,
justify the truth of the facts, and shew that the plaintiff has
received no injury at all *. What was said with regard to
words spoken, will also hold in every particular with regard
to libels by writing or printing, and the civil actions conse
quent thereupon (6): but as to signs or pictures, it seems
x Hob. 253. 11 Mod. 99.

(6) When this was originally written by the learned Commentator,
the important distinction between libels and words spoken does not
seem to have been so fully established as it was some time afterwards
by the case of Villers v. Mousley, 2 Wits. 403. 11/2. that whatever
renders a man ridiculous, or lowers him in the esteem and opinion of
the world, amounts to a libel ; though the same expressions, if spoken,
would not have been defamation : as to call a person in writing an itchy
old toad, was held in that case to be a libel ; although as words spoken
they would not have been actionable.
A young lady of quality lately recovered 4000/. damages for reflec
tions upon her chastity published in a newspaper ; yet she could have
brought no action for the grossest aspersions which could have been
uttered against her honor.
So to write or print of a person that he is a villain or a swindler, is
actionable as a libel ; but these words spoken would not be actionable
as slander. 1 T. S. 748. 1 B. &• P. 331. 2 Hen. Bl. 531.
There are authorities that truth is not a j us titication in an action for
a libel, and a very learned writer seems to doubt, whether such a plea
would now be admitted by the courts, if the accusation in the libel did
not amount to an indictable offence : (3 Woodd. 182.) but I am inclined
to think that the contrary is the prevailing' opinion of the profession .
and that in every action for a libel, if specific instances can be stated
on the record and proved by evidence, so as to support the general
charge of the libel, the courts would determine them to be a suffi
lence
cient justification
of the civil action
of thefor
defendant.
a libel consists
1 T. S.
in this,
748. that
Andit the
not only
chiefaffords
excela reparation for the injury sustained, but it is a full vindication of the
innocence of the person traduced.
If an action is brought for a libel written in a foreign language, the
original with a translation must be stated in the declaration, the
translation alone will not be sufficient. 6 T. E. 162.
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necessary always to shew, by proper innuendo's and averments
of the defendant's meaning, the import and application of
the scandal, and that some special damage has followed ;
otherwise it cannot appear, that such libel by picture was
understood to be levelled at the plaintiff, or that it was
attended with any actionable consequences.
A THIRD way of destroying or injuring a man's reputation
is by preferring malicious indictments or prosecutions against
him ; which, under the mask of justice and public spirit, are
sometimes made the engines of private spite and enmity.
For this however the law has given a very adequate remedy
in damages, either by an action of consfiiracy v, which cannot
be brought but against two at the least ; or, which is the more
usual way, by a special action on the case for a false and mali
cious prosecution z. In order to carry on the former (which
gives a recompense for the danger to which the party has
been exposed) it is necessary that the plaintiff should obtain
a copy of the record of his indictment and acquittal (7) ; but,
in prosecutions for felony, it is usual to deny a copy of the
y Finch. L. 305.

z F. N. B. 116.

To support an action for a libellous sign or picture, the learned judge
says, it is necessary to shew, that mine special damage fiatfollowed; but
I conceive there is no ground for this opinion, and that a picture
intended to make any one ridiculous is equally actionable, as if the
same effect had been produced by any other mode of publication,
though no damage can be proved.
An action for a libel differs from an action for words, for the former
may be brought at any time within six years, and any damages will
entitle the plaintiff to full costs.
See more upon libels, 4 vol. p. 150.
(7) In an action for a malicious prosecution, where the plaintiff has
been indicted for a felony, it is necessary to produce a copy of the
record granted by the court before which he was acquitted; but the
practice is otherwise in misdemeanors, and in such a case the action
may be sustained by the production of the original record of the acquit
tal. 1 SI. Sep. 385.
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indictment, where there is any, the least, probable cause to
found such prosecution upon a. For it would be a very great
discouragement to the public justice of the kingdom, if pro
secutors, who had a tolerable ground of suspicion, were liable
to be sued at law whenever their indictments mis
carried. But an action on the case for a malicious [127]
prosecution may be founded upon an indictment,
whereon no acquittal can be had ; as if it be rejected by the
grand jury, or be coram nonjudice, or be insufficiently drawn.
For- it is not the danger of the plaintiff, but the scandal,
vexation, and expense, upon which this action is founded b.
However, any probable cause for preferring it, is sufficient
to II.
justify
WEthe
aredefendant
next to consider
(8).
the violation of the right of
personal liberty. This is effected by the injury of false
imprisonment, for which the law has not only decreed a
punishment, as a heinous public crime, but has also given a
private reparation to the party ; as well by removing the
actual confinement for the present, as, after it is over, by
subjecting the wrongdoer to a civil action, on account of the
damage sustained by the loss of time and liberty.
To constitute the injury of false imprisonment there are
two points requisite : 1 . The detention of the person : and,
2. The unlawfulness of such detention. Every confinement
of the person is an imprisonment, whether it be in a common
prison, or in a private house, or in the stocks, or even by
forcibly detaining one in the public streetsc. Unlawful, or
a Carth. 421. Lord llayn1. 253.

b 10 Mod. 219, 220. Stra. 691.

c 2 Inst. 58°.

(8) The essential ground of this action is, that a legal prosecution
ly
wasand
carried
expressly
on without
proved,a and
probable
cannot
cause
be ;implied.
but this must
Frombethe
substantive
want ofprobable cause, malice may be, and most commonly is, implied. The
knowledge of the defendant is also implied. From the most express
malice, the want of probable cause cannot be implied. Sutttm v. Johnstone, 1 T. R. 544.
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false, imprisonment consists in such confinement or deten
tion without sufficient authority : which authority may arise
either from some process from the courts of justice, or from
some warrant from a legal officer having power to commit,
under his hand and seal, and expressing the cause of such
commitment d ; or from some other special cause warranted,
for the necessity of the thing, either by common law, or act
of parliament ; such as the arresting of a felon by a private
person without warrant, the impressing of mariners for the
public service, or the apprehending of waggoners for misbe
haviour may
in thearise
public
by highwayse.
executing a lawful
False warrant
imprisonment
or process
also
[128]

at
hath
an declared,
unlawful time,
that such
as onservice
a Sunday
of fprocess
; for theshall
statute
be

void (9). This is the injury. Let us next see the remedy :
which is of two sorts ; the one removing the injury, the other
making satisfaction for it.
THE means of removing the actual injury of false impri
sonment, are fourfold. 1. By writ of mainfirize. 2. By writ
de odio et atia. 3. By writ de homine refilegiando . 4. By writ
of habeas corfius.
1. THE writ of mainflrize, manucafilio, is a writ directed to
the sheriff (either generally, when any man is imprisoned for
a bailable offence and bail hath been refused ; or specially,
when the offence or cause of commitment is not properly
bailable below), commanding him to take sureties for the
prisoner's appearance, usually called mainfiernors, and to
set him at large s. Mainpernors differ from bail, in that a
man's bail may imprison or surrender him up before the stip
ulated day of appearance ; mainpernors can do neither, but
are barely sureties for his appearance at the clay : bail are
d 2 Inst. 46.
e Stat. 13 Oo. III. c. 78.
f Stat. 29 Car. II. c. 7. Salk. 78. 5 Mod. 95.

£ F. N. B. 250. 1 Hal. P. C. 141. Coke
on bail and mampr. eh. 10.

(9) But the statute has excepted cases of treason, felony, and breach
of the peace, in which the execution of a lawful warrant or process is
allowed upon a Sunday.
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only sureties, that the party be answerable for the special
matter for which they stipulate ; mainpernors are bound to
produce him to answer all charges whatsoever11.
2. THE writ de odio et alia was anciently used to be directed
to the sheriff, commanding him to inquire whether a prisoner
charged with murder was committed upon just cause of sus
picion, or merely firofiter odium et afiam, for hatred and illwill ; and if upon the inquisition due cause of suspicion did
not appear, then there issued another writ for the sheriff to
admit him to bail. This writ, according to Bracton', ought
not to be denied to any man ; it being expressly ordered to
be made out gratis, without any denial, by magna carta, c.
26. and statute Westm. 2. 13 Edw. I. c. 29. But the
statute of Gloucester, 6 Edw. I. c. 9. restrained it in [129]
the case of killing by misadventure or self-defence,
and the statute 28 Edw. III. c. 9. abolished it in all cases
whatsoever : but as the statute 42 Edw. III. c. 1. repealed all
statutes then in being, contrary to the great charter, sir
Edward Coke is of opinion k that the writ dc odio et atia was
thereby revived.
THE writ de homing refilegiando ' lies to replevy a man out
of prison, or out of the custody of any private person, (in
the
vied,same
of which
manner
in that
the next
chattels
chapter,)
taken inupon
distress
giving
maysecurity
be repleto
the sheriff that the man shall be forthcoming to answer any
charge against him. And, if the person be conveyed out of
the sheriff's jurisdiction, the sheriff may return that he is
eloigned, elonffaltis ; upon which a process issues (called a
cafiias in lvitliernam) to imprison the defendant himself, with
out bail or mainprizem, till he produces the party. But this
writ is guarded with so many exceptions n, that it is not an
effectual remedy in numerous instances, especially where the
h Coks on bail and raainpr. ch. 3. 4 Inat.
170.
k
i 1.2 3.Itt-t.
tr. 2.4%c.55.
8. 11.r.

1 F. N B. 66.
m Raym. 474.
VOL. HI.

n Nisi captu est per speciale praeceptum
nostrum,
pro morte
aliquo vel
hominis,
aliocnpitalis
rptto,velquare
pro
justitiarii
foresta
secmidmn
nostri,
nostra,
consr.
vel
vel

etudinem Angliae non sit roplcpiabUis. (Re"
glctr. 77.)
20
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crown is concerned. The incapacity therefore of these three
remedies to give complete relief in every case hath almost
entirely antiquated them, and hath caused a general recourse
to be had, in behalf of persons aggrieved by illegal impri
sonment, to
4. THE writ of habeas corfius, the most celebrated writ in
the English law. Of this there are various kinds made use
of by the courts at Westminster, for removing prisoners from
one court into another for the more easy administration of
justice. Such is the habeas corfius ad resfiondendum, when a
man hath a cause of action against one who is confined by the
process of some inferior court, in order to remove the pri
soner, and charge him with this new action in the court
above °. Such is that ad satisfaciendum, when a pri[130] soner hath had judgment against him in an action,
and the plaintiff is desirous to bring him up to some
superior court to charge him with process of execution P.
randum,
Such alsotfc.
are; those
whichadissue
firosequendum,
when it is necessary
testtficandum,
to remove
delibe-a
prisoner, in order to prosecute or bear testimony in any court,
or to be tried in the proper jurisdiction wherein the fact was
committed. Such is, lastly, the common writ ad faciendum
et recifiiendum, which issues out of any of the courts of West
minster-hall, when a person is sued in some inferior juris
diction, and is desirous to remove the action into the superior
court ; commanding the inferior judges to produce the body
of the defendant, together with the day and cause of his cap
tion and detainer (whence the writ is frequently denominated
an habeas corfius cum causa} to do and receive whatsoever the
king's court shall consider in that behalf. This is a writ
grantable of common right, without any motion in courti;
and it instantly supersedes all proceedings in the court below.
But, in order to prevent the surreptitious discharge of pri
soners, it is ordered by statute 1 & 2 P. & M. c. 13. that no
habeas corfius shall issue to remove any prisoner out of any
gaol, unless signed by some judge of the court out of which
o 2 Mod. 198.

p 2 Lilly prac, reg. 4.

q Z Mod. 306.
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it is awarded. And, to avoid vexatious delays by removal of
frivolous causes, it is enacted by statute 2 1 Jac. I. c. 23. that,
where the judge of an inferior court of record is a barrister
of three years standing, no cause shall be removed from
thence by habeas corfius or other writ, after issue or demur
rer deliberately joined : that no cause, if once remanded to
the inferior court by writ of firocedendo or otherwise, shall
ever afterwards be again removed : and that no cause shall
be removed at all, if the debt or damages laid in the declara
tion do not amount to the sum of five pounds. But an r exfie
dient having been found out to elude the latter branch of the
statute, by procuring a nominal plaintiff to bring another
action for five pounds or upwards, (and then by the course
of the court, the habeas corfius removed both actions together,)
it is therefore enacted by statute 12 Geo. I. c. 29. that the
inferior court may proceed in such actions as are
under the value of five pounds, notwithstanding other [ 1 3 1 j
actions may be brought against the same defendant
to a greater amount. And by statute 19 Geo. III. c. 70. no
cause, under the value of ten pounds, shall be removed by
habeas corfius, or otherwise, into any superior court, unless
the defendant, so removing the same, shall give special bail
for payment of the debt and costs.
BUT the great and efficacious writ, in all manner of illegal
confinement, is that of habeas corfius ad subjiciendum :
directed to the person detaining another, and commanding
him to produce the body of the prisoner, with the day and
cause of his caption and detention, ad faciendum, subjicien
dum, et recifiiendum, to do, submit to, and receive whatsoever
the judge or court awarding such writ shall consider in that
behalf3. This is a high prerogative writ, and therefore by
the common law issuing out of the court of king's bench n6t
only in term-time, but also during the vacation', by &Jiat from
r Bohun. instil. legal. 85. edit. 1708.
s St. Trials. viii. 142.
t The plurifs habeas corpus directed to
Berwick in 43 Eliz. (cited 4 Burr. 856.) was
(eite'd die <yovi3 prox' post quinderi' wmcfi
Martini. It appears, by referring to the do-

minical letter of that year, that this quindena
(Nov. 25.) happened that year on a Saturday.
The Thursday after was therefore the 30th
of November, two days after the expiration of
the term.
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the chief justice or any other of the judges, and winning into
all parts of the king's dominions : for the king is at all times
jects
entitled
is restrained
to have anu,account,
wherever
why
that
therestraint
liberty of
may
anybeofinflicted.
his subIf it issues in vacation, it is usually returnable before the judge
himselfwho awarded it, and he proceeds by himself thereon v ;
unless the term should intervene, and then it may be returned
in court w. Indeed, if the party were privileged in the courts
of common pleas and exchequer, as being (or supposed to be)
endum
an officer
might
or suitor
also by
of common
the court,law
an have
habeasbeen
corfius
awarded
ad subjicifrom
thence x illegal,
; and, if
they
themight
causehave
of imprisonment
discharged himwere
y : but,
palpably
if he
[132]

were
only have
committed
remanded
for him,
any criminal
or taken matter,
bail for his
theyappear
could

ance in the court of king's bench z ; which occasioned the com
mon pleas for some time to discountenance such applications.
But since the mention of the king's bench and common pleas,
as co-ordinate in this jurisdiction, by statute 16 Car. I. c. 10.
it hath -been holden, that every subject of the kingdom is
equally entitled to the benefit of the common law writ, in
either of those courts, at his option a. It hath also been said,
and by very respectable authorities11, that the like habeas
corfius may issue out of the court of chancery in vacation :
but, upon the famous application to Lord Nottingham by
Jenks, notwithstanding the most diligent searches, no prece
dent could be found where the chancellor had issued such a
writ in vacation c, and therefore his lordship refused it.
IN the king's bench and common pleas it is necessary to
apply for it by motion to the court d, as in the case of all other
prerogative writs (certiorari, prohibition, mandamus, tfc..)
which do not issue as of mere course, without shewing some
. a Cro. Jac. 543.
v 4 Burr. 856.
w Ibid. 450. 542. 606.
% 2 Inst. 55. 4 Inst. 290. 2 Hat. F. C.
144. 2 Ventr. 22.
y Vaugh. 1SS.

z Carter. 221. 2.Ton. 13.
a 2 Mod. 198. Wood's Cas?. C. B. Hit
11 Geo. III.
b 4 Inst. 182. 2 Hal. P. C. 147.
c Lord Nott. MSS. Rep. July J676.
d 2 Mod. 306. 1 Lev. 1.
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probable cause why the extraordinary power of the crown is
called in to the party's assistance. For, as was argued by lord
chief justice Vaughan*, " it is granted on motion, because it
".cannot be had of course ; and there is therefore no necessity to
" grant it ; for the court ought to be satisfied that the party
" hath a probable cause to be delivered." And this seems the
more reasonable, because (when once granted) the person to
whom it is directed can return no satisfactory excuse for not
bringing up the body of the prisoner f. So that if it issued of
mere course, without shewing to the court or judge some rea
sonable ground for awarding it, a traitor or felon under sentence
of death, a soldier or mariner in the king's service, a wife, a
child, a relation, or a domestic, confined for insanity or other
prudential reasons, might obtain a temporary enlarge
ment by suing out an habeas corfius, though sure to be [133]
remanded as soon as brought up to the court. And
therefore sir Edward Coke, when chief justice, did not scruple
ia 13 Jac. I. to deny a habeas corfius to one confined by the
court of admiralty for piracy ; there appearing, upon his own
shewing, sufficient grounds to confine him s. On the other hand,
if a probable ground be shewn» that the party is imprisoned
without just cause h, and therefore hath a right to be delivered,
the writ of habeas corfius is then a writ of right, which " may not
" be denied, but ought to be granted to every man that is com" milled, or delained in prison, or otherwise restrained, though
" it be by the command of the king, the privy council, or any
" other i."
Is a former part of these commentaries* we expatiated at
large on the personal liberty of the subject. This was shewn
to be a natural inherent right, which could not be surrendered
or forfeited unless by the commission of some great and atro
cious crime, and which ought not to be abridged in any case
wilhoul the special permission of law. A doctrine coeval with
the first rudiments of the English constilution ; and handed
ef Cro.
BushelTs
Jac. 543.
Casc. 2 Jon. 13.

hi Com.
2 Inst.Journ.
61*. 1 Apr. 102S.

g3Dulstr. 27. See also : Roll. Hep. 138.

kEookl.ch. 1.
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down to us from our Saxon ancestors, notwithstanding all their
struggles with the Danes, and the violence of the Norman con
quest: asserted afterwards and confirmed by the conqueror
himself and his descendants : and though sometimes a little
impaired by the ferocity of the times, and the occasional des
potism of jealous or usurping princes, yet established on the
firmest basis by the provisions of magna carlo, and a long suc
cession of statutes enacted under Edward III. To assert an
absolute exemption from imprisonment in all cases, is incon
sistent with every idea of law and political society ; and in the
end would destroy all civil liberty, by rendering its protection
impossible : but the glory of the English law consists in clearly
denning the times, the causes, and the extent, when, wherefore,
and to what degree, the imprisonment of the subject
[134] may be lawful. This it is, which induces the absolute
necessity of expressing upon every commitment the
reason for which it is made : that the court upon an habeas cor
fius may examine into its validity ; and according to the cir
cumstances of the case may discharge, admit to bail, or remand
the prisoner.
AND yet, early in the reign of Charles I, the court of king's
bench, relying on some arbitrary precedents (and those perhaps
misunderstood) determined1 that they could not upon an habeas
corfius either bail or deliver a prisoner, though committed with
out any cause assigned, in case he was committed by the spe
cial command of the king, or by the lord's of the privy council.
This drew on a parliamentary inquiry, and produced the fietition
of right, 3 Car. I. which recites this illegal judgment, and
enacts that no freeman hereafter shall be so imprisoned or
detained. But when, in the following year, Mr. Selden and
others were committed by the lords of the council, in pursu
ance of his majesty's special command, under a general charge
of " notable contempts and stirring up sedition against the king
" and government," the judges delayed for two terms (including
also the long vacation) to deliver an opinion how far such a
I State Tr. nii. 135.
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charge was bailable. And, when at length they agreed that it
was, they however annexed a condition of finding sureties for
the good behaviour, which still protracted their imprisonment ;
the chief justice, sir Nicholas Hyde, at the same time declar
ing01, that " if they were again remanded for that cause, per" haps the court would not afterwards grant a habeas corfius,
" being already made acquainted with the cause of the impri" sonment." But this was heard with indignation and aston
ishment by every lawyer present ; according to Mr.
Selden's own n account of the matter, whose resentment [135]
was not cooled at the distance of four and twenty years.
THESE pitiful evasions gave rise to the statute 16 Car. I. c.
10. § 8. whereby it is enacted, that if any person be committed
by the king himself in person, or by his privy council, or by any
of the members thereof, he shall have granted unto him, with
out any delay upon any pretence whatsoever, a writ of habeas
corfius, upon demand or motion made to the court of king's
bench or common fileas ; who shall thereupon, within three court
days after the return is made, examine and determine the legali
ty of such commitment, and do what to justice shall appertain,
in delivering, bailing, or remanding such prisoner. Yet still in
the case of Jenks, before alluded to °, who in 1676 was commit
ted by the king in council for a turbulent speech at Guildhalli',
new shifts and devises were made use of to prevent his enlarge
ment by law ; the chief justice (as well as the chancellor) declin
ing to award a wri£ of habeas corfius ad subjiciendum in vacation,
though at last he thought proper to award the usual writs ad
deliberandum, &c. whereby the prisoner was discharged at the
Old Bailey. Other abuses had also crept into daily practice,
which had in some measure defeated the benefit of this great
ra State Tr. vii. 240.
" bis perpetuo in posterum denegandum.
n " Etiam judicum tune primarius, nisi " Quod, ut odiosissimum juris prodigium, sci" illud iaceremus, rescript! illius foremis, qui " entioribus hie universis censitum."'
" libertatis personalis oiunimodae vindex le- Mar, dans. edit. A. B. 1653.)
" gitimus est fere solus, usum omnimodum
o pag. 132.
" palam pronuntiavit (ii'i wmpev similis) nop Stale Trials, vii. 471 .
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constitutional remedy. The party imprisoning was at liberty
to delay his obedience to the first writ, and might wait till a
second and a third, called an alias and a filuries, were issued,
before he produced the party : and many other vexatious shifts
were practised to detain state-prisoners in custody. But who
ever will attentively consider the English history may observe,
that the flagrant abuse of any power, by the crown or its minis
ters, has always been productive of a struggle ; which either
discovers the exercise of that power to be contrary to law, or
(if legal) restrains it for the future. This was the case in the
present instance. The oppression of an obscure individual
gave birth to the famous habeas corfius act, 31 Car. II. c. 2.
which is frequently considered as another magna carta i
[136] of the kingdom ; and by consequence and analogy has
.also in subsequent times reduced the general method
of proceeding on these writs (though not within the reach of
that statute, but issuing merely at the common law) to the true
standard of law and liberty ( 10).
THE statute itself enacts, 1. That on complaint and re
quest in writing by or on behalf of any person committed
and charged with any crime, (unless committed for treason or
felony expressed in the warrant ; or as accessory, or on susq See book L elk 1.

(10) Bishop Burnet relates a circumstance respecting the habeas cor
pus act, which is more curious than credible ; but though we cannot be
induced to suppose that this important statute was obtained by a jest
and a fraud, yet the story proves that a very formidable opposition was
made to it at that time. " It was carried (says he) by an odd artifice in
" the house of lords. Lord Grey and lord Norris were named to be
" the tellers, lord Norris being a man subject to vapors, was not at all
" times attentive to what he was doing, so a very fat lord coming in,
" lord Grey counted him for ten as a jest at first, but seeing lord Nor" ris had not observed it, he went on with this misreckoning of ten, so
" it was reported to the house, and declared that they who were for
" the bill were the majority, though it indeed went on the other sid* ;
" and by this means the bill past." 1 tiurnet, Hist. Ch. II. 485.
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picion of being accessory, before the fact, to any petit-treason
or felony ; or upon suspicion of such petit-treason or felony,
plainly expressed in the warrant ; or unless he is convicte*or
charged in execution by legal process,) the lord chancellor or
any of the twelve judges, in vacation, upon viewing a copy of
the warrant, or affidavit that a copy is denied, shall (unless
the party has neglected for two terms to apply to any court
for his enlargement) award a habeas corfius for such prisoner,
returnable immediately before himself or any other of the
judges ; and upon the return made shall discharge the party,
if bailable, upon giving security to appear and answer to the
accusation in the proper court of judicature. 2. That such
writs shall be endorsed, as granted in pursuance of this act,
and signed by the person awarding them. 3. That the writ
shall be returned and the prisoner brought up, within a
limited time according to the distance, not exceeding in any
case twenty days. 4. That officers and keepers neglecting
to make due returns, or not delivering to the prisoner or his
agent within six hours after demand a copy of the warrant of
commitment, or shifting the custody of a prisoner from one
to another, without sufficient reason or authority, (specified
in the act,) shall for the first offence forfeit 100/. and for the
second offence 200/. to the party grieved, and be disabled to
hold his office. 5. That no person, once delivered by habeas
corpus, shall be recommitted for the same offence, on penalty
of 500/. 6. That every person committed for treason or
felony shall, if he requires it the first week of the next term,
miner,
or the first
be indicted
day of the
in that
nextterm
session
or session,
of oyer and
or else
ter- [137}
admitted to bail ; unless the king's witnesses cannot
be produced at that time : and if acquitted, or if not indicted
and tried in the second term or session, he shall be dis
charged from his imprisonment for such imputed offence :
but that no person, after the assizes shall be open for the
county in which he is detained, shall be removed by habeas
corflus, till after the assizes are ended ; but shall be left to
VOL. III.

21

137

PRIVATE

BOOK HI,

the justice of the judges of assize. 7. That any such pri
soner may move for and obtain his habeas corfius, as well out
of the chancery or exchequer, as out of the king's bench
or common pleas ; and the lord chancellor or judges denyr
ing the same, on sight of the warrant or oath that the same
is refused, forfeit severally to the party grieved the sum of
500/. 8. That this writ of habeas corfius shall run into the
counties palatine, cinque ports, and other privileged places,
and the islands of Jersey and Guernsey. 9. That no inhab
itant of England (except persons contracting, or convicts,
praying, to be transported ; or having committed some cap
ital offence in the place to which they are sent) shall be sent
prisoner to Scotland, Ireland, Jersey, Guernsey, or any places
beyond the seas, within or without the king's dominions r
en pain that the party committing, his advisers, aiders, and
assistants, shall forfeit to the party grieved a sum not less
than 500/. to be recovered with treble costs ; shall be disabled
to bear any office of trust or profit ; shall incur the penalties
offiraemunire ; and shall be incapable of the king's pardon.
THIS is the substance of that great and important statute ;
which extends (we may observe) only to the ease of commit
ments for. such criminal charge, as can produce no inconve
nience to public justice by a temporary enlargement of the
prisoner : all other cases of unjust imprisonment being left to
the habeas corpus at common law. But even upon writs at
the common law it is now expected by the court, agreeable to
ancient precedents r and the spirit of the act of parliament,
that the writ should be immediately obeyed, without
[138] waiting for any alias orfiluries ; otherwise an attach
ment will issue. By which admirable regulations,
judicial as well as parliamentary, the remedy is now complete
for removing the injury of unjust and illegal confinement.
A remedy the more necessary, because the oppression does
not always arise from the ill-nature, but sometimes from the
mere inattention, of government. For it frequently happens
r 4 Burr. 856.
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in foreign countries, (and has happened in England during
temporary suspensions8 of the statute) that persons appre
hended upon suspicion have suffered a long imprisonment,
merely because they were forgotten (11).
THE satisfactory remedy for this injury of false imprison
ment, is by an action of trespass vi et armis, usually called
an action of false imprisonment 4 which is generally, and
almost unavoidably, accompanied with a charge of assault
and battery also : and therein the party shall recover damages
for the injury he has received ; and also the defendant is, as
for all other injuries committed with force, or vi et armis,
liable to pay a fine to the king for the violation of the public
peace.
III. WITH regard to the third absolute right of indivi
duals, or that of private property, though the enjoyment of
it, when acquired, is strictly a personal right ; yet as its
nature and original, and the means of its acquisition or loss,
fell more directly under our second general division, of the
rights of thingsi and as, of course, the wrongs that affect
these rights must be i-eferred to the corresponding division
in the present book of our commentaries ; I conceive it will
be more commodious and easy to consider together, rather
s See Vol. I. pag. 136.

(11) Besides the efficacy of the writ of habeas corpus in liberating
the subject from illegal confinement in a public prison, it also extends
its influence to remove every unjust restraint of personal freedom in
private life, though imposed by a husband or a father; but when
women or infants are brought before the court by a habeas corpus, the
court will only set them free from an unmerited or unreasonable con
finement, and will not determine the validity of a marriage, or the
right to the guardianship, but will leave them at liberty to choose where
they will go : and if there be any reason to apprehend that they will be
seized in returning from the court, they will be sent home under the
protection of an officer. But if a child is too young to have any discre
tion of its own, then the court will deliver it into the custody of its
parent, or the person who appears to be its legal guardian. See 3 Burr.
1434, where all the prior cases are considered by lord Mansfield.
If an equivocal return is made to a habeas corpus, the court will im
mediately grant an attachment. 5 T. S. 89.
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than in a separate view, the injuries that may be offered to
the enjoyment, as well as to the rights, of property. And
therefore I shall here conclude the head of injuries affecting
the absolute rights of individuals.
WE are next to contemplate those which affect their rela
tive rights ; or such as are incident to persons considered as
members of society, and connected to each other by
[139] various ties and relations: and, in particular, such
injuries as may be done to persons under the four
following relations ; husband and wife, parent and child,
guardian and ward, master and servant.
I. INJURIES that may be offered to a person, considered
as a husband, are principally three : abduction, or taking away
a man's wife ; adultery, or criminal conversation with her ;
and beating or otherwise abusing her. 1. As to the first sort,
abductiqn or taking her away, this may be either by fraud and
persuasion, or open violence : though the law in both cases
supposes force and constraint, the wife having no power to
consent ; and therefore gives a remedy by writ of ravishment,
or action of tresfiass vi et armis, de uxore rafita et abductat.
This action lay at the common law ; and thereby the husband
shall recover, not the possession" of his wife, but damages
for taking her away : and by statute Westm. 1. 3 Edw. I. c..
13. the offender shall also be imprisoned two years, and be
fined at the pleasure of the king. Both the king and the hus
band may therefore have this action w ; and the husband is also
entitled to recover damages in an action on- the case against
such as persuade and entice the wife to live separate from him
without a sufficient cause x. The old law was so strict in this
point, that, if one's wife missed her way upon the road, it
was not lawful for another man to take her into his house,
unless she was benighted and in danger of bting lost or
drowned y : but a stranger might carry her behind him on
horseback to market, to a justice of the peace for a warrant
.t F. N. B. 89.
u 2 Inst. 434.

w IMA.
x Law of nisi frila. ?4,

y Bro. Mr. (.trespass. 213.
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against her husband, or to the spiritual court to sue for a
divorce z. 2. Adultery, or criminal conversation with a man's
wife, though it is, as a public crime, left by our laws to the
coercion of the spiritual courts ; yet, considered as a civil
injury, (and surely there can be no greater,) the law gives a
satisfaction to the husband for it by action of trespass i/i et
armis against the adulterer, wherein the damages
recovered are usually very large and exemplary. [140J
But these are properly increased and diminished by
circumstances3; as the rank and fortune of the plaintiff and
defendant ; the relation or connection between them ; the
seduction or otherwise of the wife, founded on her previous
behaviour and character ; and the husband's obligation by
settlement or otherwise to provide for those children, which
he cannot but suspect to be spurious. In this case, and upon
indictments for polygamy, a marriage infact must be proved";
though generally, in other cases, reputation and cohabitation
are sufficient evidence of marriage b (12). 3. The third
z Bro. Abr. 207. 440.

a Law of nisiprius.26.

b Burr. 2057.

(12) Evidence may be given in mitigation of damages, that the hus
band had criminal connections with other women, or that he was not
accustomed to treat his wife with tenderness and affection, or that they
did not live together upon terms of harmony or cordiality, for the jury
i must collect, from a consideration of such circumstances, the extent of
the wound which is given to the husband's feelings and happiness. It
is now settled, that if the jury should be convinced that the husband
consented to the infamy of his wife, they ought to find a verdict for
the defendant. 4 T. S. 651. This is founded either upon the maxim
volenti nonfit injuria, or upon the consideration that the plaintiff as a
a profligate particeps criminis, appears under too unfavorable circum
stances to receive any countenance or protection in a court of justice.
But if the husband's conduct does not prove actual consent, but only
that degree of negligence or levity, which probably contributed to the
seduction of his wife, it will not deprive him of a verdict, however it
may lessen the damages. But he can maintain no action if he lives
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injury is that of beating a man's wife, or otherwise ill-using
her ; for which, if it be a common assault, battery, or impri
sonment,' the law gives the usual remedy to recover damages,
by action of trespass vi et armis, which must be brought in
the names of the husband and wife jointly : but if the beating
or other maltreatment be very enormous, so that thereby
the husband is deprived for any time of the company and
assistance of his wife, the law then gives him a sefiarate
remedy by an action of trespass, in nature of an action upon
the case, for this ill-usage, fier quod consortium amisit ; in
which he shall recover a satisfaction in damages c.
c Cro. Jac. 501. 538.

entirely separated from his wife in consequence of a mutual agreement;
for the git 6r foundation of the action is held to consist in the husband's
loss of the comfort and society of his wife. 5 T. S. 357.
In one case at nisi prius, Lord Kenyon held, that where a husband
kept a mistress, he was not entitled to maintain this action against
another for adultery with his wife, as recrimination is a bar to a divorce
in the spiritual courts. See 1 vol. p. 441. n. 13.
But it should seem, that unless die jury should think that the hus, band lives so much with other women, as to amount to a total abandon
ment of his wife, it is only a circumstance, which will affect the
damages, but will not be a bar to the action.
The judges have declared, that in all actions of this sort it is the
peculiar province of the jury to estimate what pecuniary reparation
ought to be granted; and they have refused to grant a new trial
for excessive damages, where a verdict was given for 5000/. under cir
cumstances which were such, that one learned judge was of opinion
they amounted to evidence of consent, and that a verdict ought to have
been given for the defendant. 4 T. S. 651. However reluctant the
judges may appear to become the arbitrators of the price of adultery,
yet that delicacy perhaps ought not t6 be extended to a verdict ; which
from the manifest circumstances of the case cannot possibly be recon
ciled with any fair and rational measure ofjustice.
This action for criminal conversation having in it a mixture of penal
prosecution, sufficient evidence must be produced to satisfy the jury
of the actual marriage, and the identity, of the parties. Doug. 166.
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II. INJURIES that may be offered to a person considered
in the relation of a fiarent were likewise of two kinds : 1 . Ab
duction, or taking his children away; and 2. Marrying his
son and heir without the father's consent, whereby during
the continuance of the military tenures he lost the value of
his marriage. But this last injury is now ceased, together
with the right upon which it was grounded : for, the father
being no longer entitled to the value of the marriage, the
marrying his heir does him no sort of injury for which a '
civil action will lie. As to the other, of abduction or taking
away the children from the father, that is also a matter of
doubt whether it be a civil injury, or no ; for, before the
abolition of the tenure in chivalry, it was equally a doubt
whether an action would lie for taking and carrying
away any other child besides the heir: some hold- [141]
ing that it would not, upon the supposition that the
only ground or cause of aetion was losing the value of the
heir's marriage ; and others holding that an action would lie
for taking away any of the children, for that the parent hath
an interest in them all, to provide for their educatiohd. If
therefore before the abolition of these tenures it was an
injury to the father to take away the rest of his children, as
well as his heir, (as I am inclined to think it was,) it still
remains an injury, and is remediable by a writ of ravishment,
or action of tresfiass vi et artnis, de filio, vel filia, rafito vel
abducto e ; in the same manner as the husband may have it,
on account of the abduction of his wife.
III. OF a similar nature to the last is the relation of guar
dian and ward; and the like actions mutatis mutandis, as are
given to fathers, the guardian also has for recovery of dama
ges, when his ward is stolen or ravished away from him f.
And though guardianship in chivalry is now totally abolished,
which was the only beneficial kind of guardianship to the
c Cro. Jac. 501. $38.
* Cro. Eliz. m.

e F. X. B. 90.
f Ibid. 139.
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guardian, yet the guardian in socage was always K and is still
entitled to an action of ravishment, if his ward or pupil be
taken from him : but then he must account to his pupil for
the damages which he so recovers11. And, as guardian in
socage was also entitled at common law to a writ of right of
ward, de custodia tcrrae et haeredis, in order to recover the
possession and custody of the infant ', so I apprehend that he
is still entitled to sue out this antiquated writ. But a more
speedy and summary method of redressing all complaints
relative to wards and guardians hath of late obtained by an
application to the court of chancery ; which is the supreme
guardian, and has the superintendant jurisdiction, of all the
infants in the kingdom. And it is expressly provided by
statute 12 Car. II. c. 24. that testamentary guardians may
maintain an action of ravishment or trespass, for
[ 142^ recovery of any of their wards, and also for damages
to be applied to the use and benefit of the infants k.
IV. To the relation between master and servant, and the
rights accruing therefrom, there are two species of injuries
incident. The one is, retaining a man's hired servant before
his time is expired ; the other is beating or confining him in
such a manner that he is not able to perform his work. As
to the first, the retaining another person's servant during the
time he has agreed to serve his present master; this, as it is
an ungentlemanlike, so it is also an illegal act. For every mas
ter has by his contract purchased for a valuable consideration
the service of his domestics for a limited time ; the inveigling
or hiring his servant, which induces a breach of this contract,
is therefore an injury to the master; and for that injury the
law has given him a remedy by a special action on the case;
and he may also have an action against the servant for the
non-performance of his agreement '. But, if the new master
g F. N. B. 139.
b Hale on F. N. B. 139.

i F. N. B. ibid.
k 2 P. Wim. 108.

1 F. N. B, 167
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was not apprized of the former contract, no action lies
against him m, unless he refuses to restore the servant upon
demand (13). The other point of injury, is that of beating,
confining, or disabling a man's servant, which depends upon
the same principle as the last ; viz. the property which the
master has by his contract acquired in the labor of the ser
vant. In this case, besides the remedy of an action of battery
or imprisonment, which the servant himself as an individual
may have against the aggressor, the master also, as a recom
pense for Ms immediate loss, may maintain an action of
trespass vi et armis ; in which he must alledge and prove the
special damage he has sustained by the beating of his ser
vant fier quod servitium amisit n ; and then the jury will make
him a proportionable pecuniary satisfaction. A similar
practice to which, we find also to have obtained among the
Athenians ; where masters were entitled to an action against
such as beat or ill-treated their servants ° (14).
m F. N. B. Winch. 51.
n 9 Rep. 113. 10 Rep. 130.

o Pott. Antiqu. b. 1. c. 26.

(13) But an action lies for receiving or continuing to employ the
servant of another after the second master has notice that he is the
servant of another, though he was not apprized of that circumstance
when he hired him. 6 T. S. 221.
(14) It appears to be a remarkable omission in the law of England,
which with such scrupulous solicitude guards the rights of individuals,
and secures the morals and good order of the community, that it
should have afforded so little protection to female chastity. It is true
that it has defended it by the punishment of death from force and vio
lence, but has left it exposed to perhaps greater danger from the
artifices and solicitations of seduction. In no case whatever, unless
she has had a promise of marriage, can a woman herself obtain any
reparation for the injury she has sustained from the seducer of her
virtue. And even where her weakness and credulity have been
imposed upon by the most solemn promises of marriage, unless they
have been overheard or made in writing, she cannot recover any com
pensation, being incapable of giving evidence in her own cause. Nor
can a parent maintain any action in the temporal courts against the
VOL. III.
22
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only taken of the wrong done to the superior of the parties
related by the breach and dissolution of either the relation
itself, or at least the advantages accruing therefrom ; while
person who has done this wrong to his family, and to his honor and
happiness, but by stating and proving, that from the consequences of
the seduction his daughter is less able to assist him as a servant, or
that the seducer in the pursuit of his daughter was a trespasser upon
his premises. Hence no action can be maintained for the seduction of
a daughter, which is not attended with a loss of service or an injury
to property. Therefore, in that action for seduction which is in most
general use, vie. a. per quod seriiitium amisit, the father must prove that
his daughter, when seduced, actually assisted in some degree, however
inconsiderable, in the housewifery of his family; and that she has been
rendered less serviceable to him by her pregnancy : or the action would
probably be sustained upon the evidence of a consumption or any other
disorder, contracted by the daughter, in consequence of her seduction,
or of her shame and sorrow for the violation of her honor. It is im
material what is the age of the daughter, but it is necessary that at the
time of the seduction she should be living in, or be considered part of,
her father's family. 4 Burr. 1878. 3 Wih. 18. And Mr. J. Wilson, in
a case upon the northern circuit, was of opinion, that a young woman,
who was upon a visit at a relation's house, and was there seduced,
might be considered, in support of this action, as in the service of her
father, or as part of his family. In this action, as the daughter does not
necessarily receive any part of the damages recovered, she is a com
petent witness, and is generally produced to prove the fact of the
seduction. But in such cases, as in actions for adultery, the damages
are estimated from the rank and situation of the parent, or from the
degree of affliction which, under all the circumstances, he may be
supposed to suffer. It should seem that this action may be brought bjf
a grandfather, brother, uncle, aunt, or any relation under the protec
tion of whom, in loco parcntis, a woman resides ; especially if the case
be such that she can bring no action herself: but the courts would not
permit a person to be punished twice by exemplary damages for the
same injury. 2 T. S. 4.
Another action for seduction is a common action for trespass, which
may be brought when the seducer has illegally entered the father's
house ; in which action the debauching his daughter may be stated and
proved as an aggravation of the trespass. 2 T. R. 166. Or where the
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the loss of the inferior by such injuries is totally unregarded,
One reason for which may be this : that the inferior hath no
kind of property in the company, care, or assistance of the
superior, as the superior is held to have in those of the infe
rior ; and therefore the inferior can suffer no loss or injury.
The wife cannot recover damages for beating her husband,
for she hath no separate interest in any thing during her
coverture. The child hath no property in his father or guar
dian ; as they have in him, for the sake of giving him edu
cation and nurture. Yet the wife or the child, if the husband
or parent be slain, have a peculiar species of criminal pro
secution allowed them, in the nature of a civil satisfaction ;
which is called an afifieal, and which will be considered in
the next book. And so the servant, whose master is disabled,
does not thereby lose his maintenance or wages. He had no
property in his master ; and, if he receives his part of the
stipulated contract, he suffers no injury, and is therefore
entitled to no action, for any battery or imprisonment which
such master may happen to endure.
seducer carries off the daughter from the father's house, an action
might be brought for enticing away his servant, though I have never
known an instance of an action of this nature.
In the two last mentioned actions the seduction may be proved,
though it may not have been followed by the consequences of preg
nancy.
These are the only actions which have been extended by the modern
ingenuity of the courts, to enable an unhappy parent to recover a recom
pense, under certain circumstances, for the injury he has sustained by
the seduction of his daughter.

CHAPTER THE NINTH.

OF INJURIES TO PERSONAL PRO
PERTY.
J.N the preceding chapter we considered the wrongs or inju
ries that affected the rights of persons, either considered as
individuals, or as related to each other ; and are at present
to enter upon the discussion of such injuries as affect the
rights of property, together with the remedies which the law
has given to repair or redress them.
AND here again we must follow our former division3 of
property into personal and real : fiersonal, which consists in
goods, money, and all other moveable chattels, and things
thereunto incident ; a property, which may attend a man's
person wherever he goes, and from thence receives its deno
mination : and real property, which consists of such things
as are permanent, fixed, and immoveable ; as lands, tene
ments, and hereditaments of all kinds, which are not annexed
to the person,
they subsist.
nor can be moved from the place in which
[145]
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a Sec Book II. ch. 2.
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I. THE rights of personal property in fiossession are liable to
two species of injuries : the amotion or deprivation of that
possession ; and the abuse or damage of the chattels, while the
possession continues in the legal owner. The former, or
deprivation of possession, is also divisible into two branches ;
the unjust and unlawful taking them away ; and the unjust
detaining them, though the original taking might be lawful.
1 . AND first of an unlawful taking. The right of property
in all external things being solely acquired by occupancy, as
has been formerly stated, and preserved and transferred by
grants, deeds, and wills, which are a continuation of that
occupancy ; it follows as a necessary consequence, that when
I once have gained a rightful possession of any goods Dr chat
tels, either by a just occupancy or by a legal transfer, who
ever either by fraud or force dispossesses me of them is guilty
of a transgression against the law of society, which is a kind
of secondary law of nature. For there must be an end of all
social commerce between man and man, unless private pos
sessions be secured from unjust invasions : and, if an acqui
sition of goods by either force or fraud were allowed to be a
sufficient title, all property would soon be confined to the
most strong, or the most cunning ; and the weak and simpleminded part of mankind (which is by far the most numerous
division) could never be secure of their possessions.
THE wrongful taking of goods being thus most clearly an
injury, the next consideration is, what remedy the law ol
England has given for it. And this is, in the first
place, the restitution of the goods themselves so [146~,
wrongfully taken, with damages for the loss sustained
by such unjust invasion ; which is effected by action of refilcvin : an institution, which the mirror0 ascribes to Glanvil,
chief justice to king Henry the second. This obtains only
in one instance of an unlawful taking, that of a wrongful dis
tress ; and this and .the action of detinue (of which I shall
presently say more) are almost the only actions, in which th,e
c c. 3. «ec. 6.
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actual specific possession of the identical personal chattel is
restored to the proper owner. For things personal are look
ed upon by the law as of a nature so transitory and perish
able, that it is for the most part impossible either to ascertain
their identity, or to restore them in the same condition as
when they came to the hands of the wrongful possessor.
And, since it is a maxim that " lex neminem cogit ad vana,
" sen imfiossioilia," it therefore contents itself in general with
restoring, not the thing itself, but a pecuniary equivalent to
the party injured ; by giving him a satisfaction in damages.
But in the case of a distress, the goods are from the first
taking in the custody of the law, and not merely in that of
the distreinor ; and therefore they may not only be iden
tified, but also restored to their first possessor, without any
material change in their condition. And, being thus in the
custody of the law, the taking them back by force is looked
upon as an atrocious injury, and denominated a rescous, for
which the distreinor has a remedy in damages, either by writ
of rescous d, in case they were going to the pound, or by writ
de fiarco fracto, or fiound-breachet in case they were actually
impounded. He may also at his option bring an action on
the case for this injury : and shall therein, if the distress
were taken for rent, recover treble damages f. The term,
rescous, is likewise applied to the forcible delivery of a defen
dant, when arrested, from the officer who is carrying him to
prison. In which circumstances the plaintiff has a similar
remedy by action on the case, or of rescous e : or, if the
sheriff makes a return of such rescous to the court
[147] punished
out of which
by attachment11.
the process issued, the rescuer will be
AN action of replevin, the regular way of contesting the
validity of the transaction, is founded, I said, upon a distress
taken wrongfully and without sufficient cause : being a
redelivery of the pledge ', or thing taken in distress, to the
d F. N. B. 101.
e Ibid. 100.
* Stat. 2 W. and M. Scss. 1. c. 5.

g 6 Mod. 211.
h Cro. Jac. 419. Salk. 586.
i See pag. 13.
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owner ; upon his giving security to try the right of the dis
tress, and to restore it if the right be adjudged against him J :
after which the distreinor may keep it, till tender made of
sufficient amends : but must then redeliver it to the owner k.
And formerly, when the party distreined upon intended to
dispute the right of the distress, he had no other process by
the old common law than by a writ of replevin, refilegiarifacias1; which issued out of chancery, commanding the
sheriff to deliver the distress to the owner, and afterwards to
do justice in respect of the matter in dispute in his own county
court. But this being a tedious method of proceeding, the
beasts or other goods were long detained from the owner, to
his great loss and damage m. For which reason the statute
of Marlbridge " directs, that (without suing a writ out of the
chancery) the sheriff immediately, upon complaint to him
made, shall proceed to replevy the goods. And, for the greater
ease of the parties, it is farther provided by statute 1 P. & M.
c. 12. that the sheriff shall make at least four deputies in each
county, for the sole purpose of making replevins. Upon
application therefore, either to the sheriff or one of his said
deputies, security is to be given, in pursuance of the statute
of Westm. 2. 13 Edw. I. c. 2. 1. That the party replevying
will pursue his action against the distreinor, for which pur
pose he puts in filegios de firosetjuendo, or pledges to prose
cute ; and, 2. That if the right be determined against him,
he -will return the distress again ; for which purpose he is
also bound to find filegios de retorno habendo. Besides
these pledges, the sufficiency of which is discretionary [148]
and at the peril of the sheriff, the stat. 1 1 Geo. II.
c. 19. requires that the officer, granting a replevin on a dis
tress for rent, shall take a bond with two sureties in a sum of
double the value of the goods distreined, conditioned to pro
secute the suit with effect and without delay, and for return
of the goods ; which bond shall be assigned to the avovvant
j Co. Lttt. 145.
k 8 Rep. 147.
I F. N. B. 68.

m 2 last. 139.
n 52 Hen. III. c. 5!.

,

148

PRIVATE

BOOK ID

or person making cognisance, on request made to the officer ;
and, if forfeited, may be sued in the name of the assignee.
And certainly, as the end of all distresses is only to compel
the party distreined upon to satisfy the debt or duty owing
from him, this end is as well answered by such sufficient
sureties as by retaining the very distress, which might fre
quently occasion great inconvenience to the owner ; and that
the law never wantonly inflicts. The sheriff, on receiving
such security, is immediately, by his officers, to cause the chat
tels taken in distress to be restored into the possession of the
party distreined upon ( I ) ; unless the distreinor claims a pro
perty in the goods so taken. For if, by this method of dis
tress, the distreinor happens to come again into possession
of his own property in goods which before he had lost, the
law allows him to keep them, without any reference to the
manner by which he thus has regained possession ; being a
kind of personal remitter °. If therefore the distreinor claims
any such property, the party replevying must sue out a writ
de firofirietate firobanda, in which the sheriff is to try, by an
inquest, in whom the property previous to the distress sub
sisted P. And if it be found to be in the distreinor, the she
riff can proceed no farther ; but must return the claim of pro
perty to the court of king's bench or common pleas, to be
there farther prosecuted, if thought advisable, and there
finally determined1'.
BUT if no claim of property be put in, or if (upon trial) the
sheriff's inquest determines it against the distreinor ; then
the sheriff is to replevy the goods (making use of
[1 49] even force, if the distreinor makes resistance1) in
case the goods be found within his county. But if
the distress be carried out of the county, or concealed, then.
o See page 19.
p Finch. L. 316.

q Co. Litt. 14S. Finch. L. 450.
r 2 Inst. 193.

(1) If goods are taken in distress for rent and are replevied, the
landlord who distrained has no lien upon the goods, but his only
remedy is upon the replevin-bond. 1 Bro. 427.
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the sheriff may return that the goods, or beasts, are eloigned,
elongata, carried to a distance, to places to him unknown :
and thereupon the party replevying shall have a writ of cafiias
in luilfiernam, in vetito, (or, more properly, refietito,) namio,
a term which signifies a second or reciprocal distress s, in lieu
of the first which was eloigned. It is therefore a command
to the sheriff to take other goods of the distreinor, in lieu of
the distress formerly taken, and eloigned, or withheld from
the owner '. So that here is now distress against distress ;
one being taken to answer the other, by way of reprisal u, and
as a punishment for the illegal behaviour of the original dis
treinor. For which reason goods taken in withernam cannot
be replevied, till the original distress is forthcoming v.
BUT, in common cases, the goods are delivered back to
the party replevying, who is then bound to bring his action
of replevin ; \vhich may be prosecuted in the county court,
be the distress of what value it may w. But either party may
remove it to the superior courts of king's bench or common
pleas, by writ of recordari or fume* ; the plaintiff at pleasure,
the defendant upon reasonable cause ? ; and also, if in the
course of proceeding any right of freehold comes in question,
the sheriff can proceed no farther2 ; so that it is usual to carry
it up in the first instance to the courts of Westminster-hall.
Upon this action brought, and declaration delivered, the
distreinor, who is now the defendant, makes avowry ; that
6 Smith's commonw. b. 3. c. 10. 2 lust,
241. Hickes's Tficsmtr, 164.
t F. N. B. 69. 73.
u In the old northern languages the word
tvitfiernam is used as equivalent to reprisals. .
(Stiernhook, dcjvrc sucwi. 1. 1.e. 10.)
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is, he avows taking the distress in his own right, or the right
of his wife a ; and sets forth the reason of it, as for rent
arrere, damage done, or other cause : or else, if he justifies
in another's right as his bailiff or servant, he is said to make
cognisance; that is, he acknowledges the taking, but insists that
such taking was legal, as he acted by the command of one
who had a right to distrein : and on the truth and legal merits
of this avowry or cognisance the cause is determined. If it
be determined for the plaintiff, viz. that the distress was
wrongfully taken ; he has already got his goods back into his
own possession, and shall keep them, and moreover recover
damages b. But if the defendant prevails, by the default or
nonsuit of the plaintiff, then he shall have a writ de retorno
habendo, whereby the goods or chattels (which were distreined and then replevied) are returned again into his cus
tody ; to be sold, or otherwise disposed of as If no replevin
had been made. And at the common law, the plaintiff might
have brought another replevin, and so in infinltum to the in
tolerable vexation of the defendant. Wherefore the statute
of Westm. 2. c. 2. restrains the plaintiff, when nonsuited,
from suing out any fresh replevin ; but allows him & judicial
writ, issuing out of the original record, and called a writ of
second deliverance, in order to have the same distress again
delivered to him, on giving the like security as before. And,
if the plaintiff be a second time nonsuit, or if the defendant
has judgment upon verdict or demurrer in the first replevin,
he shall have a writ of return irrefilevisable ; after which no
writ of second deliverance shall be allowed c. But in case of a
distress for rent arrere, the writ of second deliverance is in
cffectd taken away by statute 17 Car. II. c. 7. which directs
that, if the plaintiff be nonsuit before issue joined, then up
on suggestion made on the record in nature of an avowry or
cognisance ; or if judgment be given against him on demurrer,
then, without any such suggestion, the defendant may.have a
writ to inquire into the value of the distress by a jury, and
a 2 Saund. 155.

b F. N. B. 69.

c 2 Inst. 340.

d 1 Ventr. 64.
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shall recover the amount of it in damages, if less than the
arrear of rent ; or, if more, then so much as shall be equal
to such arrear, with costs : or, if the nonsuit be after issue
joined, or if a verdict be against the plaintiff, then the jury
empanneled to try the cause shall assess such arrears for the
defendant: and if (in any of these cases) the distress be
insufficient to answer the arrears distreined for, the defendant
may take a farther distress or distressese. But otherwise, if,
pending a replevin for a former distress, a man distreins again
for the same rent or service, then the party is not driven to
his action of replevin, but shall have a writ of recafition f, and
recover damages for the defendant the re-distreinor's con
tempt of the process of the law.
IN like manner, other remedies for other unlawful takings
of a man's goods consist only in recovering a satisfaction in
damages. As if a man takes the goods of another out of his
actual or virtual possession, without having a lawful title so
to do, it is an injury ; which, though it doth not amount to
felony unless it be done animo furandi, is nevertheless a
transgression, for which an action of tresfiass vi et armis will
lie ; wherein the plaintiff shall not recover the thing itself,
but only damages for the loss of it. Or, if committed with
out force, the party may, at his choice, have another remedy
in damages by action of trover and conversion, of which I
shall presently say more.
2. DEPRIVATION of possession may also be by an unjust
detainer of another's goods, though the original taking was
lawful. As if I distrein another's cattle damage-feasant, and
before they are impounded he tenders me sufficient amends ;
now though the original taking was lawful, my subsequent
detainment of them after tender of amends is wrongful, and
he shall have an action of refilevin against me to recover
thems: in which he shall recover damages only for
the detention and not for the cafition, because the [152]
original taking was lawful. Or, if I lend a man a
horse, and he afterwards refuses to restore it, this injury cone Stat. 17 Car. II. c. 7.

f F. !». B. 71.

g F. N. B. 63.
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sists in the detaining, and not in the original taking, and the
regular method for me to recover possession, >is by action of
detinue^. In this action of detinue, it is necessary to ascertain
the thing detained, in such manner as that it may be specifi
cally known and recovered. Therefore it cannot be brought
for money, corn, or the like ; for that cannot be known from
other money or corn ; unless it be in a bag or a sack, for
then it may be distinguishably marked. In order therefore to
ground an action of detinue, which is only for the detaining,
these points are necessary ' : 1 . That the defendant came law
fully into possession of the goods, as either by delivery to
him, or finding them ; 2. That the plaintiff have a property ;
3. That the goods themselves be of some value ; and, 4. That
they be ascertained in point of identity. Upon this the jury,
if they find for the plaintiff, assess the respective values of the
several parcels detained, and also damages for the detention.
And the judgment is conditional ; that the plaintiff recover
the said goods, or (if they cannot be had) their respective
values, and also the damages for detaining themi. But there
is one disadvantage which attends this action ; -viz. that the
defendant is herein permitted to wage his law, that is, to
exculpate himself by oath k, and thereby defeat the plaintiff of
his remedy : which privilege is grounded on the confidence
originally reposed in the bailee by the bailor, in the borrower
by the lender, and the like ; from whence arose a strong
presumptive evidence, that in the plaintiff's own opinion the
defendant was worthy of credit. But for this reason the
action itself is of late much disused, and has given place to
the action of trover.
THIS action of trover and con-version was in its original
an action of trespass upon the case, for recovery of damages
against such person as hadfound another's goods, and refused
to deliver them on demand, but converted them to his own
use ; from which finding and converting it is called an action
of trover and conversion. The freedom of this action from
h F. N. B. 138.
1 Co. Litt. 23C.

j Co. Ent. 170. Cro. Jac. 681. r
k Co. Litt. 295.
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wager of law, and- the less degree of certainty requisite in
describing the goods ', gave it so considerable an advantage
over the action of detinue, that by a fiction of law actions of
trover were at length permitted to be brought against any
man who had in his possession by any means whatsoever the
personal goods of another, and sold them or used them with
out the consent of the owner, or refused to deliver them when
demanded. The injury lies in the conversion: -for any man
may take the goods of another into possession, if he finds
them ; but no finder is allowed to acquire a property therein,
unless the owner be for ever unknown m : and therefore he
must not convert them to his own use, which the law pre
sumes him to do, if he refuses to restore them to the owner:
for which reason such refusal alone is, firima facie, sufficient
evidence of a conversion". The fact of the finding, or tro
ver, is therefore now totally immaterial : for the plaintiff
needs only to suggest (as words of form) that he lost such
goods, and that the defendant found them : and, if he proves
that the goods are his property, and that the defendant had
them in his possession, it is sufficient. But a conversion must
be fully proved : and then in this action the plaintiff shall
recover damages, equal to the value of the thing converted,
but not the thing itself ; which nothing will recover but an
action of detinue or refile-vin.
'
As to the damage that may be offered to things personal,
while in the possession of the owner, as hunting a man's deer,
shooting his dogs, poisoning his cattle, or in any wise taking
from the value of any of his chattels, or making them in a
worse condition than before, these are injuries too obvious to
need explication. I have only therefore to mention the re
medies given by the law to redress them, which are in two
shapes ; by action of tresfiass -vi et armis, where the act is in
itself immediately injurious to another's property, and there
fore necessarily accompanied with some degree of force ; and
byiSsIk.«£4.
special action
m See
on book
the I.case,
ch. 8. book
where
II. cb.the
Landact
20. is innitself
10 Rep.indif56.
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ferent, and the injury only consequential, and therefore arising
without any breach of the peace. In both of which suits the
plaintiff shall recover damages, in proportion to the injury
which he proves that his property has sustained. And it is
not material whether the damage be done by the defendant
himself, or his servants by his direction ; for the action will
lie against the master as well as the servant°. And, if a man
keeps a dog or other brute animal, used to do mischief, as
by worrying sheep, or the like, the owner must answer for
the consequences, if he knows of such evil habitP (2).
II. HITHERTO of injuries affecting the right of things
personal, in fiossession. We are next to consider those which
regard things in action only ; or such rights as are founded
on, and arise from contracts : the nature and several divisions
of which were explained in the preceding volume 1. The
violation, or non-performance of these contracts -might be
extended into as great a variety of wrongs, as the rights which
we then considered : but I shall now consider them in a more
comprehensive view, by here making only a twofold division
of contracts ; viz. contracts exfiress, and contracts imfilied :
and pointing out the injuries that arise from the violation of
each, with their respective remedies.
EXPRESS contracts include three distinct species ; debts,
covenants, and promises.
o Kofi Mas. c. 44.

p Cro. Car. 254. 487.

q See book II. ch. 30.

(2) But the owner is not answerable for the first mischief done by a
dog, a bull, or other tame animal, Bull, N. P. 77. Yet if he should carry
his dog into a field, where he himselfis a trespasser, and the dog should
kill sheep, this, though the first offence, might I conceive be stated
and proved as an aggravation of the trespass.
But where a fierce and vicious dog is kept chained for the defence of
the premises, and any one incautiously, or not knowing of it, should go
so near as to be injured by it, no action can be maintained by the per
son injured, though he was seeking the owner, with whom he hid
business. Bates \. Crosbie, M, T. 1798, in the King's Bench.
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1. THE legal acceptation of debt is, a sum of money due by
certain and express agreement : as, by a bond for a determinate
sum ; a bill or note ; a special bargain ; or a rent reserved on a
lease ; where the quantity is fixed and specific, and does not
depend upon any subsequent valuation to settle it. The non
payment of these is an injury, for which the proper remedy is
by action of debt*, to compel the performance of the
contract and recover the specifical sum due8. This is [155]
the shortest and surest remedy ; particularly where the
debt arises upon a specialty, that is, upon a deed or instrument
under seal. So also, if I verbally agree to pay a man a certain
price for a certain parcel of goods, and fail in the performance,
an action of debt lies against me ; for this is also a determinate
contract: but if I agree for no settled- price, I am not liable to
an action of debt, but a special action on the case, according to
the nature of my contract. And indeed actions of debt are now
seldom brought but upon special contracts under seal ; wherein
the sum due is clearly and precisely expressed : for, in case of
such an action upon a simple contract, the plaintiff labors under,
two difficulties. First, the defendant has here the same advan
tage as in an action of detinue, that of waging his law, or purg
ing himself of the debt by oath, if he thinks proper c. Secondly,
in an action of debt the plaintiff must prove the whole debt he
claims, or recover nothing at all. For the debt is one single,
cause of action, fixed and determined ; and which therefore, if
the proof varies from the claim, cannot be looked upon as the
.same contract whereof the performance is sued for. If there
fore I bring an action of debt for SOI. I am not at liberty to prove
a debt of 20/. and recover a verdict thereon u ; any more than if
I bring an action of detinue for a horse, I can thereby recover
an ox (3). For I fail in the proof of that contract, which my
r F. N. B. 119.
> See appendix, N° HI. sec. 1.
t 4 Rep. 94.

u Bro. Le y gager. 93. Dyer. 213. 2Rol!.
Abr. 706. 1 Show. 215.

(3) But it is now determined that, in an action of debt upon a simple
contract, the plaintiff may recover a less sum than is stated in his writ
or declaration. 1 Hen. SI. 249. 2 Bl. Sep. 1231 .
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action or complaint has alleged to be specific, express, and deter
minate. But in an action on the case, on what is called an indebitatua assumfisit, which is not brought to compel a specific
performance of the contract, but to recover damages for its
non-performance, the implied assumfisit, and consequently the
damages for the breach of it, are in their nature indeterminate ;
and will therefore adapt and proportion themselves to the truth
of the case which shall be proved, without being con[156] fined to the precise demand stated in the declaration.
For if any debt be proved, howeter less than the sum
demanded, the law will raise a promise firo tanto, and the
damages will of course be proportioned to the actual debt. So
that I may declare that the defendant, being indebted to me in
30/. tiudertook or promised to pay it, but failed ; and lay my
damages arising from such failure at what sum I please : and
the jury will, according to the nature of my proof, allow me
either the whole in damages, or any inferior sum. And, even
in actions of debt, where the contract is proved or admitted, if
the defendant can shew that he has discharged any part of it,
the plaintiff shall recover the residue v.
THE form of the writ of debt is sometimes in the debet and
detinet, and sometimes in the detinet only : that is, the writ
states, either that the defendant owes and unjustly detains the
debt or thing in question, or only that he unjustly detains it. ,
It is brought in the debet as well as delinet, when sued by one
of the original contracting parties who personally gave the
credit, against the other who personally incurred the debt, or
against his heirs, if they are bound to the payment ; as by the
obligee against the obligor, the landlord against the tenant, t5V.
But, if it be brought by or against an executor for a debt due
to or from the testator, this not being his own debt, shall besued for in the detinet only w. So also if the action be for goods*
for corn, or an horse, the writ shall be in the detinet only ; fov
nothing but a sum of money, for which I (or my ancestors in
my name) have personally contracted, is properly considered
as my debt. And indeed a writ of debt in the detinet only, fo"
v 1 Roll. Rep. 2J7. Salk. 664.

w F. N. B. HP.
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goods and chattels, is neither more nor less than a mere writ
tif detinue; and is followed by the very same judgment".
2. A COVENANT also, contained in a deed, to do a direct
SCt or to omit one, is another species of express contracts, the
violation or breach of which is a civil injury. As if a man
covenants to be at York by such a day, or not to exercise a
trade in a particular place, and is not at York at the time
Appointed, or carries on his trade in the place for
bidden, these are direct breaches of his covenant; [157]
and may be perhaps greatly to the disadvantage and
loss of the covenantee. The remedy for this is by a writ of
covenant v : which directs the sheriff to command the defen
dant generally to keep his covenant with the plaintiff (without
specifying the nature of the covenant) or shew good cause to
the contrary : and if he continues refractory, or the covenant
is already so broken that it cannot now be specifically per
formed, then the subsequent proceedings set forth with
precision the covenant, the breach, and the loss which has
happened thereby ; whereupon the jury will give damages,
in proportion to the injury sustained by the plaintiff, and
occasioned by such breach of the defendant's contract.
THERS is one species of covenant, of a different nature
from the rest ; and that is a covenant real, to convey or dis
pose of lands, which seems to be partly of a personal and
partly of a real nature z. For this the remedy is by a special
writ of covenant, for a specific performance of the contract,
concerning certain lands particularly described in the writ.
It therefore directs the sheriff to command the defendant,
here called the deforciant, to keep the covenant made between
the plaintiff and him concerning the identical lands in ques
tion : and upon this process it is that fines of lands are usually
levied at common law3 ; the plaintiff, or person to whom
the fine is levied, bringing a writ of covenant, in which he
Suggests some agreement to have been made between him
and the deforciant, touching those particular lands, for thtf
JC Hast Entr. 174.
y F. N. B. 145.

TOL. III.

z Hal. on F. N. B. 14«.
a See book II. ch. Si.

24
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completion of which he brings this action. And, for the
end of this supposed difference, the fine or finalis concordia
is made, whereby the deforciant (now called the cognisor)
acknowledges the tenements to be the right of the plaintiff
now called the cognisee. And moreover, as leases for years
were formerly considered only as contracts b or covenants
for .the enjoyment of the rents and profits, and not as the
conveyance of any real interest in the land, the
[158] ancient remedy for the lessee, if ejected, was by a
writ of covenant against the lessor, to recover the
term (if in being) and damages, in case the ouster was com
mitted by the lessor himself: or, if the term was expired, or
the ouster was committed by a stranger, claiming by an
elder title, then to recover damages only c.
No person could at common law take advantage of any
covenant or condition, except such as were parties or privies
thereto ; and, of course, no grantee or assignee of any rever
sion or rent. To remedy which, and more effectually to
secure to the king's grantees the spoils of the monasteries
then newly dissolved, the statute 32 Hen. VIII. c. 34. gives
the assignee of a- reversion (after notice of such assignment d)
the same remedies against the particular tenant, by entry or
action, for waste or other forfeitures, non-payment of rent,
and non-performance of conditions,, covenants, and agreements,-as the assignor himself might have had; and makes
him equally liable, on the other hand, for acts agreed to be
performed by the assignor, except in the case of warranty.
3. A PROMISE is in the nature of a verbal covenant, and
wants nothing but the solemnity of writing and sealing to
make it absolutely the same. If therefore it be to do any ex
plicit act, it is, an express contract, as much as any covenant ;
and the breach of It is an equal injury. The remedy indeed
is not exactly the same : since, instead of an action of cove
nant, there only ILes an action upon the case, for what is
called the assumfisit or undertaking of the defendant ; the.
b See book II. cK 9.
c Bro. Abr. I. covenant. 33. F. N. B, 145.

d- Co. Lilt. 215. Moor. 876. Cro. Jac.145,
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failure of performing which is the wrong or injury done to
die plaintiff, the damages whereof a jury are to estimate and
settle. As if a builder promises, undertakes, or assumes to
Caius, that he will build and cover his house within a time
limited, and fails to do it ; Caius has an action on the case
against the builder, for this breach of his express promise,
undertaking, or assumfisit; and shall recover a pecuniary
satisfaction for the injury sustained by such delay. So also in
the case before mentioned, of a debt by simple con
tract, if the debtor promises to pay it and does not, [159]
this breach of promise entitles the creditor to has
action on the case, instead of being driven to an action of
debt6. Thus likewise a promissory note, or note of hand not
under seal, to pay money at a day certain, is an express assumfisit ; and the payee at common law, or by custom and act
of parliament the indorsee f, may recover the value of the note
in damages, if it remains unpaid. Some agreements indeed,
though never so expressly made, are deemed of so important
a nature, that they ought not to rest in verbal promise only,
which cannot be proved but by the memory (which some
times will induce the perjury) of witnesses. To prevent
which, the statute of frauds and perjuries, 29 Car. II. c. 3.
enacts, that in the five following cases no verbal promise shall
be sufficient to ground an action upon, but at the least some
note or memorandum of it shall be made in writing, and signed
by the party to be charged therewith • 1 . Where an executor
or administrator promises to answer damages out of his own
estate. 2. Where a man undertakes to answer for the debt,
default, or miscarriage of another- 3. Where any agreement
is made, upon consideration of marriage. 4. Where any con
tract or sale is made of lands, tenements, or hereditaments, or
any interest therein. 5. And, lastly, where there is any agree
ment that is not to be performed within a year from the making
thereof. In all these cases a mere verbal assumfisit is void (4).
e 4 Rep. 92.

f See book II. ch. 30.

(4) These provisions in the statute have produced many decisions
both in the courts of law and equity.
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FROM these exfiret* contracts the transition is easy to those
that are only imfilied by law. Which are such as reason an£

It is determined, that if two persons go to a shop, and one orders
goods, and the other says, " if he does net pay I will, or I will see you
" paid," he is not bound unless his engagement is reduced into writ
ing. In all such cases the question is, who is the buyer, or to whom
the credit is given, and who is the surety ; and that question, from all
the circumstances, must be ascertained by the jury : for if the person
for whose use the goods are furnished, be liable at all, any promise by
a third person to discharge the debt must be in writing, otherwise it is
void. 2 T. S. 80. H. SI. Sep. 120. 1 Sot. 158. Mutual promises to
marry need not be in writing, but the statute relates only to agreements
made in consideration of the marriage. A lease not exceeding three
years from the making thereof, and in which the rent reserved amounts
to two-thirds of the improved value, is good without writing ; but aH
other parol leases or agreements for any interest in lands, have the
effect of estates at will only. Bull. N. P. 279. All declarations of
trusts, except such as result by implication of law, must be made in
writing. 29 Car. II. c. 3. *. 7 & 8.
If a promise depends upon a contingency, which may or may not fall
within a year, it is not within the statute ; as a promise to pay a sum of
money upon a death or marriage, or upon the return of a ship, or to
leave a legacy by will, is good by parol ; for such a promise may by
possibility be performed within the year. 3 Burr. 1278. 1 Salt. 280.
3 Salt. 9. 6-c.
With regard to the contracts for goods of the value of 101. see 2 vol.
448. n. 6 & r.
But a court of equity will decree a specific performance of a verbal
contract, when it is confessed by a defendant in his answer, or when
there has been a part performance of it ; as by payment of part of the
consideration money, or by entering and expending money upon the
estate, for such acts preclude the party from denying the existence of
the contract, and prove that there can be BO fraud or perjury in obtain
ing the execution of it. 3 Vet. jr. 39. 378. & 712.
If one party only signs an agreement, he is bound by itT and if an
agreement is by parol, but it is agreed it shall be reduced into writing,
and this is prevented by the fraud of one of the parties, performance
of it will be decreed. 2 Bro. 564, 5, 6. See 3 Wood. Lea. Ivii. and Fonblanque Tr. of Eq. b. 1. c. 3. s. 8 & 9, where this subject is fully and
learnedly discussed,
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justice dictate, and which therefore the law presumes that
every man has contracted to perform ; and upon this pre
sumption makes him answerable to such persons, as suffer
by his non-performance.
OF this nature are, first, such as are necessarily implied
by the fundamental constitution of government, to which
every man is a contracting party. And thus it is
that every person is bound and hath virtually agreed [160]
to pay such particular sums of money, as are charged
on him by the sentence, or assessed by the interpretation, of
the law. For it is a part of the original contract, entered into
by all mankind who partake the benefits of society, to submit
in all points to the municipal constitutions and local ordi
nances of that state, of which each individual is a member.
Whatever therefore the laws order any one to pay, that
becomes instantly a debt, which he hath beforehand con
tracted to discharge. And this implied agreement it is, that
gives the plaintiff a right to institute a second action, founded
merely on the general contract, in order to recover such
damages or sum of money, as are assessed by the jury and
adjudged by the court to be due from the defendant to the
plaintiff in any former action. So that if he hath once
obtained a judgment against another for a certain sum, and
neglects to take out execution thereupon, he may afterwards
bring an action -of debt upon this judgment s, and shall not
be put upon the proof of the original cause of action ; but
upon shewing the judgment once obtained, still in full force,
and yet unsatisfied, the law immediately implies, that by the
original contract of society the defendant hath contracted a
debt, and is bound to pay it. This method seems to have
been invented, when real actions were more in use than at
present, and damages were permitted to be recovered there
on ; in order to have the benefit of a writ of cafiias to take the
defendant's body in execution for those damages, which pro
cess was allowable in an action of debt (in consequence of the
S 1 Boll. Ate. 600, 601,
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statute 25 Edw. III. c. 17.) but not in an action real. Where
fore, since the disuse of those real actions, actions of debt
upon judgment in personal suits have been pretty much dis
countenanced by the courts, as being generally vexatious and
oppressive, by harassing the defendant with the costs of two
actions instead of one.
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THE same reason may with equal justice be applied to all
penal statutes, that is, such acts of parliament whereby a for
feiture is inflicted for transgressing the provisions therein
enacted. The party offending is here bound by the funda
mental contract of society to obey the directions of the legis
lature, and pay the forfeiture incurred to such persons as
the law requires. The usual application of this forfeiture is
either to the party aggrieved, or else to any of the king's sub
jects in general. Of the former sort is the forfeiture inflicted
by the statute of Winchester k (explained and enforced by
several subsequent statutes ') upon the hundred wherein a
man is robbed, which is meant to oblige the hundredors to
make hue and cry after the felon ; for, if they take him, they
stand excused. But otherwise the party robbed is entitled to
prosecute them by a special action on the case, for damages
equivalent to his loss. And of the same nature is the action
h taw of nisi print, 15A
i 5 Rep. 64. Hob. 279.
k 13 Edw. I. c. 1.

1 27 EHz. c. 13. 29 Car. II. c. r.
8 Geo. IL c. 16. 22 Geo. II. c. 24.
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given by statute 9 Geo. I. c. 22. commonly called the black
act, against the inhabitants of any hundred, in order to make
satisfaction in damages to all persons who have suffered by the
offences enumerated and made felony by that act. But, more
usually, these forfeitures created by statute are given at large,
to any common informer ; or, in other words, to any such per
son or persons as will sue for the same : and hence such actions
are called fiofiular actions, because they are given to the people
in generalm. Sometimes one part is given to the king, to the
poor, or to some public use, and the other part to the informer
or prosecutor ; and then the suit is called a qui tarn
action, because it is brought by a person " qui tarn firo [162]
" domino rege, tsfc. quam firo se iflao in hue fiarte sequi" tur." If the king therefore himself commences this suit, he
shall have the whole forfeiture ". But if any one hath begun a
qui tarn, or popular action, no other person can pursue it ; and
the verdict passed upon the defendant in the first suit is a bar
to all others, and conclusive even to the king himself. This
has frequently occasioned offenders to procure their own friends
to begin a suit, in order to forestall and prevent other actions:
which practice is in some measure prevented by a statute made
in the reign of a very sharp-sighted prince in penal laws, 4 Hen.
VII. c. 20. which enacts, that no recovery, otherwise than by
verdict, obtained by collusion in an action popular, shall be a
bar to any other action prosecuted bonafide. A provision, that
seems borrowed from the rule of the Roman law, that if a per
son was acquitted of any accusation, merely by the prevarica
tion of the accuser, a new prosecution might be commenced
against him °.
A SECOND class of implied contracts are such as do not
arise from the express determination of any court, or the posi
tive direction of any statute ; but from natural reason, and
the just construction of law. Which class extends to all
presumptive
m See book II.undertakings
cb. 20.
nor2 Hawk.
assumfisil;
P. C. 268. which though
o Ff. 47. 15.nevei3:
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perhaps actually made, yet constantly arise from this general
implication and intendment of the courts of judicature, that
every man hath engaged to perform what his duty or justice
requires. Thus,
1. It I employ a person to transact any business for me,
or perform any work, the law implies that I undertook or
assumed to pay him so much as his labor deserved. And if I
neglect to make him amends, he has a remedy for this injury
by bringing his action on the case upon this implied assumfiait ;
wherein he is at liberty to suggest that I promised to pay
him so much as he reasonably deserved, and then te
[163] aver that his trouble was really worth such a particu
lar sum, which the defendant has omitted to pay. But
this valuation of his trouble is submitted to the determination of
a jury ; who will assess such a sum in damages as they think
he really merited. This is called an assumfisit on a quantun:
meruit.
2. THERE is also an implied assumfisit on a quantum valebat,
which is very similar to the former ; being only where one
takes up goods or wares of a tradesman, without expressly
agreeing for the price. There the law concludes, that both
parties did intentionally agree, that the real value of the
goods should be paid ; and an action on the Case may be
brought accordingly, if the vendee refuses to pay that value.
3. A THIRD species of implied assumfisits is when one has
had and received money belonging to another, without any
valuable consideration given on the receiver's part : for the
law construes this to be money had and received for the use of
the owner only ; and implies that the person so receiving
promised and undertook to account for it to the true pro
prietor. And, if he unjustly detains it, an action on the
case lies against him for the breach of such implied promise
and undertaking ; and he will be made to repair the owner in
damages, equivalent to what he has detained in violation of
such his promise. This is a very extensive and beneficial
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remedy, applicable to almost every case where the defendant
has received money which ex aequo et bono he ought to refund.
It lies for money paid by mistake or on a consideration which
happens to fail, or through imposition, extortion, or oppres
sion, or where any undue advantage is taken of the plaintiff's
situation P.
4. WHERE a person has laid out and expended his own,
money for the use of another, at his request, the law implies
a promise of repayment, and an action will lie on this
assumfisili (s).
5. LIKEWISE, fifthly, upon a stated account be- [164J
tween two merchants, or other persons, the law
implies that he against whom the balance appears has en
gaged to pay it to the other ; though there be not any actual
promise. And from this implication it is frequent for actions
on the case to be brought, declaring that the plaintiff and
defendant had settled their accounts together, insimul comfiutassent, (which gives name to this species of asuumfisit,)
and that the defendant engaged to pay the plaintiff the
balance, but has since neglected to do it. But if no account
has been made up, then the legal remedy is by bringing a
writ of account, de comflutor; commanding the defendant to
render a just account to the plaintiff, or shew the court good
cause to the contrary. In this action, if the plaintiff succeeds,
there are two judgments : the first is, that the defendant do
account (quod comfiutet) before auditors appointed by the
p 2 Burr. 1012.

q Carth. 446. 2 Keb. 99.

r F. N. B. 116.

(5) If a surety in a bond pays the debt of the principal, he may reco
ver it back from the principal in an action of assumfsit, for so much
money paid in advance to his use ; yet in ancient times this action could
not be maintained ; and it is said, that the first case of the kind, in which
the plaintiff succeeded, was tried before the late Mr J. Gould at Dor
chester. But this is perfectly consistent with the equitable principle*
of an assumpsit. 2 T. X. 105.
HI.
35
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court ; and, when such account is finished, then the second
judgment is, that he do pay the plaintiff so much as he is
found .in arrear. This action, by the old common law8, lay
only against the parties themselves, and not their executors ;
because matters of account rested solely in their own know
ledge. But this defect, after many fruitless attempts in par
liament, was at last remedied by statute 4 Ann. c. 16. which
gives an action of account against the executors and admin
istrators. But however it is found by experience, that the
most ready and effectual way to settle these matters of
account is by bill in a court of equity, where a discovery
may be had on the defendant's oath, without relying merely
on the evidence which the plaintiff may be able to produce.
Wherefore actions of account, to compel a man to bring in
and settle his accounts, are now very seldom used ; though,.
when an account is once stated, nothing is more common
than an action upon the implied assumfisit to pay the ba
[165] lance.
6. THE last class of contracts, implied by reason
and construction of law, arises upon this supposition,
that every one who undertakes any office, employment, trust,
or duty, contracts with those who employ or intrust him, to*
perform it with integrity, diligence, and skill. And, if by
his want of either of those qualities any injury accrues to
individuals, they have therefore their remedy in damages
by a special action on the case. A few instances will fully
illustrate this matter. If an officer of the public is guilty of
neglect of duty, or a palpable breach of it, of non-feasance
or of mis-feasance ; as, if the sheriff does not execute a writ
sent to him, or if he wilfully makes a false return thereof ;
in both these cases the party aggrieved shall have an action
on the case, for damages to be assessed by a jury'. If
a sheriff or gaoler suffers a prisoner, who is taken upon
• Co. Litt. 99.

t Moor. 431. 11 Rep. 99.
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mesne process, (that is, during the pendency of a suit,) to
escape, he is liable to an action on the case ". But if, after
judgment, a gaoler or a sheriff permits a debtor to escape,
who is charged in execution for a -certain sum ; the debt
immediately becomes his own, and he is compellable by
action of debt, being for a sum liquidated and ascertained,
to satisfy the creditor his whole demand : which doctrine
is grounded w on the equity of the statutes of Westm. 2.
13 Edw. I. c. 11. and 1 Ric. II. c. 12. An advocate or
attorney that betray the cause of their client, or, being
retained, neglect to appear at the trial, by which the cause
miscarries, are liable to an action on the case, for a repara
tion to their injured client * (6). There is also in law
always an implied contract with a common inn-keeper, to
secure his guests goods in his inn ; with a common carrier, of
bargemaster, to be answerable for the goods he carries (7) .;
u Cro. Eliz. 625. Comb. 69.
w Bra. Alir. t. parliament. 19. 2 Inst. 382.

x Finch. L. 188.

(6) It has been held that an action could not be maintained against
an advocate for neglecting to appear at the trial, by -which the cause
miscarried. The client must rely only upon his advocate's honor. But
in such a case I conceive if complaint was made to the court in which
the advocate practises, it would censure him, or perhaps disbar him.
(7) In the case of Forward v. Pittard, 1 T. R. 27. it was determined
that the carrier was liable for a loss occasioned by a fire, which the
jury expressly found was not owing to any negligence on the part of
:the carrier ; and Lord Mansfield declared, that " by the custom of the
•" realm, that is, by the common law, a carrier is in the nature of an
" insurer. It is laid down, that he is liable for every accident, except
" by the act of God or the king's enemies. Now what is the act of
" God ? I consider it to mean something in opposition to the act of man,
" for every thing is the act of God that happens by his permission ;
" every thing, by his knowledge. But to prevent litigation, collusion,
" and the necessity of going into circumstances impossible to be un" ravelled, the law presumes against the carrier, unless he shews it
" was done by the king's enemies, or by such act as could not happen
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"with a common farrier, that he shoes a horse well, without
laming him ; with a common tailor, or other workman, that
*' by the intervention of man, as storms, lightning, and tempests. If
" an armed force come to rob the carrier of the goods, he is liable ;
" and the true reason is, for fear it may give room for collusion, that
" the master may contrive to be robbed on purpose and share the
" spoil."
The same is the law respecting carriers on navigable rivers or the
high seas, subject to restrictions by two acts of parliament. The
f Geo. II. c. 15. provides that, if the loss arises by the embezzlement
Or dishonesty of the master or any of the mariners in the ship, the
ewner shall only be liable to the amount of the value of the ship and
freight. 1 T. S. 18.
The 26 Geo. III. c. 86. still farther provides, that the ship-owners
shall not be liable for a loss occasioned by a robbery or embezzlement
committed by any person whatever without their privity beyond the
value of die ship and the freight.
And it exempts them from all liability to answer for a loss occasioned
by fire, and also in the case of a robbery of gold, silver, watches, and
precious stones, unless the proprietor declare to the master or ship
owners in writing the nature and value of such articles. But still
toany cases occur, which the ship-owners think so hard upon them,
that they have made frequent attempts, but without success, to prevail
on the ligislature to give them further relief.
The rate of carriage being not only a compensation for labor and the
expense incurred, but also a premium of insurance for the safe delivery
nfthe goods intrusted to the care of the carrier, he may therefore make
a special contract, by giving notice that he will not be answerable for
money or other valuable articles above a certain sum unless they are
entered as such, and he is paid an extraordinary sum for the insurance.
But the carrier must prove notice of this to the owner of the goods,
in order to defend himself in an action, by proving that such notice
was stuck up in a conspicuous part of the office, when the owner
brought his goods, or that it was advertised in a newspaper, which
Ije was accustomed to read ; but the practice is now so general, or
perhaps universal, with the proprietors of stage-coaches, that the
jury will presume that the owner of the article carried had notice
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he performs his business in a workmanlike manner : in which
if they fail, an action on the case lies to recover da
mages for such breach of their general undertaking y. [166]
But if I employ a person to transact any of these con
cerns, whose common profession and business it is not, the
law implies no such general undertaking ; but, in order to charge
him with damages, a sfiecial agreement is required. Also, if
an inn-keeper, or other victualler, hangs out a sign and opens
his house for travellers, it is an implied engagement to enter
tain all persons who travel that way ; and upon this universal
assumfisit an action on the case will lie against him for damages,
if he without good reason refuses to admit a traveller1. If any
one cheats me with false cards or dice, or by false weights and
measures, or by selling me one commodity for another, an action
on the case also lies against him for damages upon the contract
which the law always implies, that every transaction is fair and
honest*. In contracts likewise for sales, it is constantly under
stood that the seller undertakes that the commodity he sells is his
own ; and if it proves otherwise, an action on the case lies against
him, to exact damages for this deceit. In contracts for provi
sions it is always implied that they are wholesome ; and, if they
be not, the same remedy may be had. Also if he, that selleth
any thing, doth upon the sale warrant it to be good, the law
annexes a tacit contract to this warranty, that if it be not so, he
shall make compensation to the buyer : else it is an injury to
good faith, for which an action on the case will lie to recover
damages b. The warranty must be ufion the sale ; for if it be
made after, and not at the time of the sale, it is a void warran
ty c : for it is then made without any consideration ; neither
y II Rep. !4. 1 Sannd. 334.
z 1 Ventr. 333. .

a 10 Rep. 56.
b F. N. B. 94.

c Finch. L. 189.

upon the slightest evidence of this nature. And the court of common
pleas have determined, that if a person, who has notice of such condi
tions, sends his goods without paying the extraordinary premium, he is
guilty of a fraud, and if they are lost, he shall not recover even to the
••xtent of 5/. or the sum limited. 4 Burr. 2298. 1 Hen. Bl. 298.
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does the buyer then take the goods upon the credit of the ven
dor. Also the warranty can only reach to things in being at
the time of the warranty made, and not to things infuturo: as,
that a horse is sound at the buying of him ; not that he will be
sound two years hence (8). But if the vendor knew the goods
to be unsound, and hath used any art to disguise them d, or if
they are in any shape different from what he repre[*165] sents them to be to the buyer, this artifice shall be
equivalent to an express warranty, and the vendor is
answerable for their goodness. A general warranty will not
extend to guard against defects that are plainly and obviously
the object of one's senses, as if a horse be warranted perfect,
and wants either a tail or an ear, unless the buyer in this case
be blind. But if cloth is warranted to be of such a length, when
it is not, there an action on the case lies for damages ; for that
cannot be discerned by sight, but only by a collateral proof, the
measuring it 6. Also if a horse is warranted sound, and he
wants the sight of an eye, though this seems to be the object
of one's senses, yet as the discernment of such defects is fre
quently matter of skill, it hath been held that an action on the
case lieth, to recover damages for this imposition f.
BESIDES the special action on the case, there is also a pecu
liar remedy, entitled an action of deceits, to give damages in
some particular cases of fraud ; and principally where one man
does any thing in the name of another, by which he is deceived
or injured11 ; as if one brings an action in another's name, and
then suffers a nonsuit, whereby the plaintiff becomes liable to
costs : or where one obtains or suffers a fraudulent recovery of
d 2 Boll. Rep. S.
e Finch. L. 189.

f Salk. 611.
g F. N.B. 95.

h Law of nisiprim. 30.

(8) There seems to be no reason or principle, why, upon a sufficient
consideration, an express warranty that a horse should continue sound
for two years, should not be valid. Lord Mansfield declared, in a case
in which the sentence in the text was cited, " there is no doubt but
" you may warrant a future event." Doug. 707'.
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lands, tenements, or chattels, to the prejudice of him that hath
right. As when by collusion the attorney of the tenant makes
default in a real action, or where the sheriff returns that the
tenant was summoned when he was not so, and in either case
he loses the land, the writ of deceit lies against the demandant,
and also the attorney or the sheriff and his officers ; to annul the
former proceedings, and recover back the land'. It also lies
in the cases of warranty before mentioned, and other personal
injuries committed contrary to good faith and honesty k. But an
action on the case, for damages, in nature of a writ of de
ceit, is more usually brought upon these occasions ' . And [* 1 66J
indeed it is the only m remedy for a lord of a manor, in
or out of ancient demesne, to reverse a fine or recovery had
in the king's courts of lands lying within his jurisdiction ; which
would otherwise be thereby turned into frank fee. And this may
be brought by the lord against the parties and cestuy que use of
such fine or recovery ; and thereby he shall obtain judgment
not only for damages (which are usually remitted) but also to
recover his court, and jurisdiction over the lands, and to annul
the former proceedings".
THUS much for the non-performance of contracts express
or implied ; which includes every possible injury to what is t>y
far the most considerable species of personal property ; viz. that
which consists in action merely, and not in possession. Which
finishes our inquiries into such wrongs as may be offered to
fiersonal property, with their several remedies by suit or action.
i Booih. real acttons,251. Hast. Entr. 221,
222. See fag. 405. '
.
k F.N. B.98.
1 Booth. 253. Co. Entr. 6.

m 3 Lev. 419.
n Bast. Entr. 100. b. .1 LTT. 415. Lotw.
711. m

CHAPTER THE TENTH.

OF INJURIES TO REAL PROPERTY ; AND FIRST
OF DISPOSSESSION, OR OUSTER OF THE
FREEHOLD.

J. COME now to consider such injuries as affect that species
of property which the laws of England have denominated real;
as being of a more substantial and permanent nature, than those
transitory rights of which personal chattels are the object.
VREAL injuries then, or injuries affecting real rights, are prin
cipally six: 1. Ouster; 2. Trespass ; 3. Nuisance; 4. Waste ;
5. Subtraction; 6. Disturbance.
OUSTER, or dispossession, is a wrong or injury that carries
with it the amotion of possession : for thereby the wrongdoer
gets into the actual occupation of the land or hereditament, and
obliges him that hath a right to seek his legal remedy ; in order
to gain possession, and damages for the injury sustained. And
such ouster, or dispossession, may either be of ihefreehold, or
of chattels real. Ouster of the freehold is effected by one of the
following methods, 1. Abatement; 2. Intrusion; 3. Disseisin;
4. Discontinuance; 5. Deforcement. All of which in their
order, and afterwards their respective remedies, will be con
sidered in th epresent chapter.
1 . AND, first, an abatement is where a person dies seized of
an inheritance, and before the heir or devisee enters, a stranger
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who has no right makes entry, and gets possession of the
freehold : this entry of him is called an abatement, and he
himself is denominated an abater*. It is to be observed that
this' expression, of abating, which is derived from the French,
and signifies to quash, beat down, or destroy, is used by our
law in three senses. The first, which seems to be the pri
mitive sense, is that of abating or beating down a nuisance,
of which we spoke in the beginning of this book b ; and in
a like sense it is used in statute Westin. 1. 3 Edw. I. c. y.
where mention is made of abating a castle or fortress ; in
which case it clearly signifies to pull it down, and level it
with the ground. The second signification of abatement is
that of abating a writ or action, of which we shall say more
hereafter : here it is taken figuratively, and signifies the over
throw or defeating of such writ, by some fatal exception to
it. The last species of abatement is that we have now before
us ; which is also a figurative expression to denote that the
rightful possession or freehold of the heir or devisee is over
thrown by the rude intervention of a stranger.
THIS abatement of a freehold is somewhat similar to an
immediate occupancy in a state of nature, which is effected
by taking possession of the land the same instant that the prior
occupant by his death relinquishes it. But this, however
agreeable to natural justice, considering man merely as an
individual, is diametrically opposite to the law of society, and
particularly the law of England : which, for the preservation
of public peace, hath prohibited as far as possible all acqui
sitions by mere occupancy : and hath directed that lands, on
the death of the present possessor, should immediately vest
either in some person, expressly named and appointed by the
deceased, as his devisee ; or, on default of such appointment,
in such of his next relations as the law hath selected and
pointed out as his natural representative or heir. Every
entry therefore of a mere stranger by way of intervention
between the ancestor and heir or person next entitled, which
a Finch. L. 195.
VOL. III.

b page 5.
26
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keeps the heir or devisee out of possession, is one of the
highest injuries to the right of real property.
2. THE second species of injury by ouster, or amotion of
possession from the freehold, is by intrusion : which is the
entry of a stranger, after a particular estate of freehold is
determined, before him in remainder or reversion. And it
happens where a tenant for term of life dieth seized of certain
lands and tenements, and a stranger entereth thereon, after
such death of the tenant, and before any entry of him in re
mainder or reversion c. This entry and interposition of the
stranger differ from an abatement in this ; that an abatement
is always to the prejudice of the heir, or immediate devisee ;
an intrusion is always to the prejudice of him in. remainder
or reversion. For example : if A dies seized of lands in feesimple, and, before the entry of B his heir, C enters thereon,
this is an abatement ; but if A be tenant for life, with remain
der to B in fee-simple, and, after the death of A, C enters,
this is an intrusion. Also if A be tenant for life on lease
from B, or his ancestors, or be tenant by the curtesy, or in
dower, the reversion being vested in B ; and after the death
of A, C enters and keeps B out of possession, this is like
wise an intrusion. So that an intrusion is always immediately
consequent upon the determination of a particular estate ;
an abatement is always consequent upon the descent or de
vise of an estate in fee-simple. And in either case the injury
is equally great to him whose possession is defeated by this
unlawful occupancy.
3. THE third species of injury by ouster, or privation of
the freehold, is by disseisin. Disseisin is a wrongful putting
out of him that is seized of the freehold d. The two former
species of injury were by a wrongful entry where the pos
session was vacant ; but this is an attack upon him who is in
actual possession, and turning him out of it. Those were an
ouster from a freehold in law ; this is an ouster from a free
hold in deed. Disseisin may be effected either in corporeal
c Co. Litt. 277. F. N. B. 203, 204.

il Co. Litt. 277.
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inheritances, or incorporeal. Disseisin of things corporeal,
as of houses, lands, We. must be by entry and actual dispos
session of the freehold e ; as if a man enters either by force
orfraud into the house of another, and turns, or at least keeps,
him or his servants out of possession. Disseisin of incor
poreal hereditaments cannot be an actual dispossession ; for
the subject itself is neither capable of actual bodily posses
sion, nor dispossesion : but it depends on their respective
natures, and various kinds ; being in general nothing more
than a disturbance of the owner in the means of coming at,
or enjoying them. With regard to freehold rent in particu
lar, our ancient law-books f mention five methods of working
a disseisin thereof: 1. By enclosure; where the tenant so
encloseth the house or land, that the lord cannot come to
distrein thereon, or demand it : 2. Ry forestal/er, or lying in
wait : when the tenant besetteth the way with force and arms,
or by menaces of bodily hurt affrights the lessor from com
ing : 3. By rescous; that is, either by violently retaking a
distress taken, or by preventing the lord with force and arms
from taking any at all : 4. By refilevin; when the tenant
replevies the distress at such time when his rent is really
due: 5. By denial; which is when the rent being lawfully
demanded is not paid. All, or any of these circumstances
amount to a disseisin of rent ; that is, they wrongfully put the
owner out of the only possession, of which the subject-matter
is capable, namely, the receipt of it. But all these disseisins,
of hereditaments incorporeal, are only so at the election and
choice of the party injured ; if, for the sake of more easily
trying the right, he is pleased to suppose himself disseized s.
Otherwise, as there can be no actual dispossession, he cannot
be compulsively disseized of any incorporeal hereditament.
AND so too, even in corporeal hereditaments, a man may
frequently suppose himself to be disseized, when he is not so
in fact, for the sake of entitling himself to the more easy and
commodious remedy of an assize ofnovel disseisin, (which will
e Co. Litt. 181.
f Finch. L. 165, 16C. Litt. sec. 237, irc.

g Litt. sec. 588, 589.
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be explained in the sequel of this chapter,) instead of being
driven to the more tedious process of a writ of entry e. The
true injury of compulsive disseisin seems to be that of dispos
sessing the tenant, and substituting oneself to be the tenant of
the lord in his stead ; in order to which in the times of pure
feodal tenure the consent or connivance of the lord, who
upon every descent or alienation personally gave, and who
therefore alone could change, the seisin or investiture, seems
to have been considered as necessary. But when in process
of time the feodal form of alienations wore off, and the lord
was no longer the instrument of giving actual seisin, it is
probable that the lord's acceptance of rent or service, from
him who had dispossessed another, might constitute a com
plete disseisin. Afterwards, no regard was had to the lord's
concurrence, but the dispossessor himself was considered as
the sole disseisor : and this wrong was then allowed to be
remedied by entry only, without any form of law, as against
the disseisor himself; but required a legal process against
his heir or alienee. And when the remedy by assize was
introduced under Henry II, to redress such disseisins as had
been committed within a few years next preceding, the
facility of that remedy induced others, who were wrongfully
kept out of the freehold, to feign or allow themselves to be
disseized, merely for the sake of the remedy.
THESE three species of injury, abatement, intrusion, and
disseisin, are such wherein the entry of the tenant ab initio,
as well as the continuance of his possession afterwards, is
unlawful. But the two remaining species arc where the
entry of the tenant was at first lawful, but the wrong consists
in the detaining of possession afterwards.
4. SUCH is, fourthly, the injury of discontinuance; which
happens when he who hath an estate-tail, maketh a larger
estate of the land than by law he is entitled to do h : in which
case the estate is good, so for as his power extends who made
it, but no farther. As if tenant in tail makes a feoffment
5 Hengkpnrv. c, 7. 4 BOIT. 11».

h Finch. L. 190.
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in fee-simple, or for the life of the feoffee, or iu tail ; all
which are beyond his power to make, for that by the common
law extends no farther than to make a lease for his own life ;
in such case the entry of the feoffee is lawful during the life of
the feoffor ; but if he retains the possession after the death of
the feoffor, it is an injury, which is termed a discontinuance ;
the ancient legal estate, which ought to have survived to the
heir in tail, being gone, or at least suspended, and for a while
discontinued. For, in this case, on the death of the alienors,
neither the heir in tail, nor they in remainder or reversion
expectant on the determination of the estate-tail, can enter on
and possess the lands so alienated. Also, by the common law,
the alienation of an husband who was seized in the right of his
wife, worked a discontinuance of the wife's estate : till the sta
tute 32 Hen. VIII. c. 28. provided, that no act by the husband
alone shall work a discontinuance of, or prejudice, the inheri
tance or freehold of the wife ; but that, after his death, she or
her heirs may enter on the lands in question. Formerly also,
if an alienation was made by a sole corporation, as a bishop or
dean, without consent of the chapter, this was a discontinuance '.
But this is now quite antiquated by the disabling statutes of
1 Eliz. c. 19. and 13 Eliz. c. 10. which declare all such alien
ations absolutely void ab initio, and therefore at present no dis
continuance can be thereby occasioned.
5. THE fifth and last species of injuries by ouster or priva
tion of the freehold, where the entry of the present tenant or
possessor was originally lawful, but his detainer is now become
unlawful, is that by deforcement. This, in its most extensive
sense, is nomen generalissimum ; a much larger and more com
prehensive expression than any of the former : it then signify
ing the holding of any lands or tenements to which another
person hath a right k. So that this includes as well an abate
ment, an intrusion, a disseisin, or a discontinuance, as any other
species of wrong whatsoever, whereby he that hath right to the
freehold is kept out of possession. But, as contradistinguishi F. N.'B. W4J

k Co. Litt. 377.
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cd from the former, it is only such a detainer of the freehold,
from him that hath the right of property, but never had any
possession under that right, as falls within none of the injuries
which we have before explained. As in case where a lord has
nis,
a seignory,
but the seisin
and lands
of the
escheat
lands to
is withheld
him firofiter
fromdefectum
him : here
tanguithe
injury is not abatement, for the right vests not in the lord as
heir or devisee, nor is it intrusion, for it vests not in him who
hath the remainder or reversion ; nor is it disseisin, for the lord
was never seized ; nor does it at all bear the nature of any
species of discontinuance ; but, being neither of these four, it is
therefore a deforcement 1. If a man marries a woman, and
during the coverture is seized of lands, and alienes, and dies ; is
disseized,
seisor,
or heir,
and dies
enters
; orondies
theintenements
possessionand
; and
doththe
notalienee,
assign disthe
widow her dower ; this is also a deforcement to the widow, by
withholding lands to which she hath a right m. In like manner,
if a man lease lands to another for term of years, or for the life
of a third person, and the term expires by surrender, efflux of
time, or death of the cestuy que vie ; and the lessee or any stran
ger, who was at the expiration of the term in possession, holds
over, and refuses to deliver the possession to him in remainder
or reversion, this is likewise a deforcement ". Deforcements
may also arise upon the breach of a condition in law ; as if a
woman gives lands to a man by deed, to the intent that he mar
ry her, and he will not when thereunto required, but continues
to hold the lands : this is such a fraud on the man's part, that
the law will not allow it to devest the woman's right of posses
sion ; though, his entry being lawful, it does devest the actual
possession, and thereby becomes a deforcement". Deforce
ments may also be grounded on the disability of the party deforc
ed : as if an infant do make an alienation of his lands, and the
alienee enters and keeps possession ; now, as the alienation is
voidable, this possession as against the infant (or, ia case of
Ins decease, as against his heir) is after avoidance wrongful, and
1 F. N. B. 143.
m IbM. 8. 147.

n Finch. L. 863. F. N. B. 201. MS, 6, 7.

Sec book I), c. 9. fag. 151.
o r N 11. 20$.
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therefore a deforcement P. The same happens, when one of
nonsane memory alienes his lands or tenements, and the alienee
enters and holds possession, this may also be a deforcement i.
Another species of deforcement is, where two persons have the
same title to land, and one of them enters and keeps possession
against the other : as where the ancestor dies seized of an estate
in fee-simple, which descends to two sisters as coparceners,
and one of them enters before the other, and will not suf
fer her sister to enter and enjoy her moiety, this is also a
deforcement r. Deforcement may also be grounded on the nonperformance of a covenant real : as if a man, seized of lands,
covenants to convey them to another, and neglects or refuses
so to do, but continues possession against him ; this possession,
being wrongful, is a deforcement8: whence, in levying a fine
of lands, the person, against whom the fictitious action is brough t
upon a supposed breach of covenant, is called the deforciant
And, lastly, by way of analogy, keeping a man by any means
out of a freehold office is construed to be a deforcement ; though,
being an incorporeal hereditament, the deforciant has no cor
poreal possession. So that whatever injury (withholding the
possession of a freehold) is not included under one of the lour
former heads, is comprised under this of deforcement.
THE several species and degrees of injury by ouster being
thus ascertained and defined, the next consideration is the reme
dy : which is, universally, the restitution of delivery offiossession
to the right owner ; and, in some cases, damages also for the
unjust amotion. The methods, whereby these remedies, or
either of them, may be obtained, are various.
I. THE first is that extrajudicial and summary one, which
we slightly touched in the first chapter of the present book',
of entry by the legal owner, when another person, who hath no
right, hath previously taken possession of lands or tenements.
In this case the party entitled may make a formal, but peace
able, entry thereon, declaring that thereby he takes possession :
p Finch. L. 264. F. N. B. 192.
q Finch. Ibid. F. N. B. 202.
r Finch. L. 293, 294. F. N. B. 197

s F. N. B. 146.
t See fag. 5.
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/ which notorious act of ownership is equivalent to a feodal
investiture by the lord" : or he may enter on any part of it in
the same county, declaring it to be in the name of the whole v :
but if it lies in different counties he must make different entries;
for the notoriety of such entry or claim to the fiares or freehol
ders of Westmoreland, is not any notoriety to the fiares or free
holders of Sussex. Also if there be two disseisors, the party
disseized must make his entry on both : or if one disseisor has
conveyed the lands with livery to two distinct feoffees, entry
must be made on both*> : for as their seisin is distinct, so also
must be the act which devests that seisin. If the claimant be
deterred from entering by menaces or bodily fear, he may make
claim, as near to the estate as he can, with the like forms and
solemnities : which claim is in force for only a year and a day x.
And this claim, if it be repeated once in the space of every
year and day, (which is called continual claim,} has the same
effect with, and in all respects amounts to, a legal entry Y. Such
an entry gives a man seisin z, or puts into immediate posses
sion him that hath right of entry on the estate, and thereby
makes him complete owner, and capable of conveying it from
himself by either descent or purchase.
THIS remedy by entry takes place in three only of the five
species of ouster, viz. abatement, intrusion, and disseisin3:
for, as in these the original entry of the wrongdoer was unlaw
ful, they may therefore be remedied by the mere entry of
him who hath right. But, upon a discontinuance or deforce
ment, the owner of the estate cannot enter, but is driven to
his action : for herein the original entry being lawful, and
thereby an apparent right of possession being gained, the law
will not suffer that right to be overthrown by the mere act or
entry of the claimant. Yet a man may enter b on his tenant
by sufferance : for such tenant hath no freehold, but only a
bare possession ; which may be defeated, like a tenancy at
will, by the mere entry of the owner. But if the owner
thinks it more expedient to suppose or admit c such tenant to
u See book II. ch. 14. p«g. 209.
Y Litt. sec. 417.
w Co. Litt. 252.

x Litt. sec. 422.
y Ibid. sec, 419. 423.
z Co, Litt. 15.

a Ibid. 237, 238.
b See book II. pair 150.
c Co. Litt. 57.
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have gained a tortious freehold, he is then remediable by
writ of entry, ad terminum qui firaeteriit.

On the other hand, in case of abatement, intrusion, or dis
seisin, where entries are generally lawful, this right of entry
may be tolled, that is, taken away, by descent. Descents,
which take away entries d, are when any one, seized by any
means whatsoever of the inheritance of a corporeal heredi
tament, dies, whereby the same descends to his heir: in this
case, however feeble the right of the ancestor might be, the
entry of any other person who claims title to the freehold is
taken away ; and he cannot recover possession against the heir
by this summary method, but is driven to his action to gain
a legal seisin of the estate. And this, first, because the heir
comes to the estate by act of law, not by his own act ; the
law therefore protects his title, and will not suffer his posses
sion to be devested, till the claimant hath proved a better
right. Secondly, because the heir may not suddenly know
the true state of his title ; and therefore the law, which is
ever indulgent to heirs, takes away the entry of such claimant
as neglected to enter on the ancestor, who was well able to
defend his title ; and leaves the claimant only the remedy of
an action against the heire. Thirdly, this was admirably
adapted to the military spirit of the feodal tenures, and tended
to make the feudatory bold in war ; since his children could
not, by any mere entry of another, be dispossessed of the
lands whereof he died seized. And, lastly, it is agreeable to
the dictates of reason and the general principles of law.
FOR, in every complete title f to lands, there are two
things necessary ; the possession or seisin, and the right or
property therein s: or, as it is expressed in Fleta, juris et
aeisinae conjunctioh. Now, if the possession be severed from
the property, if A has the jus firofirietatis, and B by some
unlawful means has gained possession of the lands, this is an
injury to A ; for which the law gives a remedy, by putting
him in possession, but does it by different means according
d Litt. sec. 38S-413,
e Co. Litt. 237.

VOL. in.

f See book IT. ch. 13.
g Minor. c, 2. we. 27.
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to the circumstances of the case. Thus, as B, who was him
self the wrongdoer, and hath obtained the possession by either
fraud or force, hath only a bare or naked fiossession, without
any shadow of right ; A therefore, who hath both the right
of property and the right of possession, may put an end to his
title at once, by the summary method of entry. But, if B the
wrongdoer dies seized of the lands, then B's heir advances
one step farther towards a good title : he hath not only a bare
possession, but also an apparent jus fiossessionis, or right of
possession. For the law presumes, that the possession,
which is transmitted from the ancestor to the heir, is a right
ful possession, until the contrary be shewn : and therefore
the mere entry of A is not allowed to evict the heir of B ;
but A is driven to his action at law to remove the possession
of the heir, though his entry alone would have dispossessed
the ancestor.
So that in general it appears, that no man can recover pos
session by mere entry on lands, which another hath by descent.
Yet this rule hath some exceptions', wherein those reasons
cease, upon which the general doctrine is grounded ; espe
cially if the claimant were under any legal disabilities, during
the life of the ancestor, either of infancy, coverture, impri
sonment, insanity, or being out of the realm : in all which
cases there is no neglect or laches in the claimant, and there
fore no descent shall bar, or take away his entry k. And this
title of taking away entries by descent, is still farther nar
rowed by the statute 32 Hen. VIII. c. 33. which enacts, that
if any person disseises or turns another out of possession, no
descent to the heir of the disseisor shall take away the entry
of him that has right to the land, unless the disseisor had
peaceable possession five years next after the disseisin. But the
statute extendeth not to any feoffee or donee of the disseisor,
mediate or immediate l : because such a one by the genuine
feodal constitutions always came into the tenure solemnly
i See tiie particular cases mentioned by Littleton, b. 3. ch. 6. the principles of which are well
explained in Gilbert's law of tenuna. •

k Co. Litt. 246.
1 Ibid. 356.
'
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and with the lord's concurrence, by actual delivery of seisin,
that is, open and public investiture. On the other hand, it is
enacted by the statute of limitations, 21 Jac. I. c. 16. that
no entry shall be made by any man upon lands, unless within
twenty years after his right shall accrue. And by statute
4 & 5 Ann. c. 16. no entry shall be of force to satisfy the
said statute of limitations, or to avoid a fine levied of lands,
unless an action be thereupon commenced within one year
after, and prosecuted with effect.
UPON an ouster, by the discontinuance of tenant in tail,
we have said that no remedy by mere entry is allowed ; but
that, when tenant in tail alienes the lands entailed, this takes
away the entry of the issue in tail, and drives him to his action
at law to recover the possession"1. For, as in the former
cases the law will not suppose, without proof, that the ances
tor of him in possession acquired the estate by wrong ; and,
therefore, after five years peaceable possession, and a descent
cast, will not suffer the possession of the heir to be disturbed
by mere entry without action ; so here, the law will not sup
pose the discontinuor to have aliened the estate without power
so to do, and therefore leaves the heir in tail to his action at
law, and permits not his entry to be lawful. Besides, the
alienee, who came into possession by a lawful conveyance,
which was at least good for the life of the alienor, hath not
only a bare possession, but also an afifiarent right of posses
sion ; which is not allowed to be devested by the mere entry
of the claimant, but continues in force till a better right be
shewn, and recognised by a legal determination. And some
thing also perhaps, in framing this rule of law, may be al
lowed to the inclination of the courts of justice, to go as far
as they could in making estates-tail alienable, by declaring
such alienations to be voidable only and not absolutely void.
IN case of deforcements also, where the deforciant had
originally a lawful possession of the land, but now detains it
wrongfully, he still continues to have the presumptive firima
m Co. Liu. 325.
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fade evidence of right ; that is, possession lawfully gained.
Which possession shall not be overturned by the mere entry
of another ; but only by the demandant's shewing a better
right in a course of law.
THIS remedy by entry must be pursued, according to sta
tute 5 Ric. II. st. 1. c. 8. in a peaceable and easy manner ;
and not with force or strong hand. For, if one turns or
keeps another out of possession forcibly, this is an injury of
both a civil and a criminal nature. The civil is remedied by
immediate restitution ; which puts the ancient possessor in
statu quo : the criminal injury, or public wrong, by breach
of the king's peace, is punished by fine to the king. For by
the statute 8 Hen. VI. c. 9. upon complaint made to any
justice of the peace, of a forcible entry, with strong hand, on
lands or tenements ; or a forcible detainer after a peaceable
entry ; he shall try the truth of the complaint by jury, andi
upon force found, shall restore the possession to the party SQ
put out : and in such case, or if any alienation be made to
defraud the possessor of his right, (which is likewise declared
to be absolutely void,) the offender shall forfeit, for the force
found, treble damages to the party grieved, and make fine
and ransom to the king. But this does not extend to such
as endeavour to keep possession manu forti, after three years
peaceable enjoyment of either themselves, their ancestors,
or those under whom they claim ; by a subsequent clause of
the same statute, enforced by statute 31 Eliz. c. 1 1.
II. THUS far of remedies, where the tenant or occupier
of the land hath gained only a mere fiossession, and no appa
rent shadow of right. Next follow another class, which are
in use where the title of the tenant or occupier is advanced
one step nearer to perfection ; so that he hath in him not
only a bare possession, which may be destroyed by a bare
entry, but also an afifiarent right offiossession, which cannot be
removed but by orderly course of law ; in the process of which
it must be shewn that though he hath at present possession
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and therefore hath the presumptive right, yet there is a right
of possession, superior to his, residing in him who brings the
action.
<
t
THESE remedies are either by a writ ofentry, or an auize :
which are actions merely fiossessory : serving only to regain
that possession, whereof the demandant (that is, he who sues
for the land) or his ancestors have been unjustly deprived
by the tenant or possessor of the freehold, or those under
whom he claims. They decide nothing with respect to the
right offirofierty : only restoring the demandant to that state
or situation, in which he was (or by law ought to have been)
before the dispossession committed. But this without any
prejudice to the right of ownership : for, if the dispossessor
has any legal claim, he may afterwards exert jt, notwithstand
ing a recovery against him in these possessory actions. Only
the law will not suffer him to be his own judge, and either
take or maintain possession of the lands, until he hath reco
vered them by legal means n : rather presuming the right to
have accompanied the ancient seisin, than to reside in one
who had no such evidence in his favor.
1 . THE first ofthese possessory remedies is by writ ofentry;
which is that which disproves the title of the tenant or pos
sessor, by shewing the unlawful means by which he entered
or continues possession °. The writ is directed to the sheriff,
requiring him to f command the tenant of the land that he
" render (in Latin, firaecifie quod reddat) to the demandant
" the land in question, which he claims to be his right and
" inheritance ; and into which, as he saith, the said tenant
" had n'ot entry but by (or after) a disseisin, intrusion, or the
" like, made to the said demandant, within the time limited
" by law for such actions : or that upon refusal he do appear
" in court on such a day, to shew wherefore he hath not
" done it P." This is the original process, the firaecifie,
upon which all the rest of the suit is grounded : wherein it
appears, that the tenant is required, either to deliver seisin
n Mirr. c. 4. sec. 24.
» Finch. I,, 261.

p See vol. H. append. N" V. sec. 1.
V
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of the lands, or to shew cause why he will not. This cause
may be either a denial of the fact, of having entered by or
under such means as are suggested, or a justification of his
entry by reason of title in himself or in those under whom he
makes claim : whereupon the possession of the land is award
ed to him who produces the clearest right to possess it.
IN our ancient books we find frequent mention of the
degrees within which writs of entry are brought. If they be
brought against the party himself that did the wrong, then
they only charge the tenant himself with the injury ; " nan
" habuit ingressum nisifier intrusionem quam ifisefecit :" But
if the intruder, disseisor, or the like, has made any alienation
of the land to a third person, or it has descended to his heir,
that circumstance must be alleged in the writ, for the action
must always be brought against the tenant of the land ; and
the defect of his possessory title, whether arising from his
own wrong or that of those under whom he claims, must
be set forth. One such alienation or descent makes the
first i degree, which is called the/*er, because then the form
of a writ of entry is this ; that the tenant had not entry
but by the original wrongdoer, who alienated the land, or
from whom it descended, to him : " non habuit ingressum
" nisi per Guilielmutm, qui se in Mud intrusit, et illud tenenti
" dimisit*." A second alienation or descent makes another
degree called the fier and cui ; because the form of a writ of
entry, in that case, is, that the tenant had not entry, but
by or under a prior alienee, to whom the intruder demised
it ; " non habuit ingressum, nisi per Ricardum, cui Guilielmus
" illud dimisit, qui se in illud intrusit s." These degrees thus
state the original wrong, and the title of the tenant who
claims under such wrong. If more than two degrees (that
is, two alienations or descents) were past, there lay no writ
of entry at the common law. For, as it was provided, for
q Finch. L. 262. Booth indeed (of real
actions. 172.) makes the first degree to consist in the original wrong done, the second
in the per, and the third in theper and ci/f.

But the difference is immaterial,
r Booth. 181.
s Finch. L. 263. F. N. B. 203, 204.
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the quietness of men's inheritances, that no one, even
though he had the true right of possession, should enter upon
him who had the apparent right by descent or otherwise, but
he was driven to his writ ofentry to gain possession ; so, after
more than two descents or two conveyances, were passed, the
demandant, even though he had the right both of possession
and property, was not allowed this fiossessory action ; but was
driven to his writ ofright, a long and final remedy, to punish
his neglect in not sooner putting in his claim, while the
degrees subsisted, and for the ending of suits, and quieting
of all controversies'. But by the statute of Marlbridge, 52
Hen. III. c. 30. it was provided, that when the number of
alienations or descents exceeded the usual degrees, a new
writ should be allowed without any mention of degrees at all.
And accordingly a new writ has been framed, called a writ
of entry in the fiost, which only alleges the injury of the
wrongdoer, without deducing all the intermediate title from
him to the tenant : stating it in this manner ; that the tenant
had not entry unless after, or subsequent to, the ouster or
injury done by the original dispossessor ; " non habuit ingrrsu turn nisi post intrusionem quam Guilielmus in illudfecit j"
and rightly concluding, that if the original title was wrongful,
all claims derived from thence must participate of the same
wrong. Upon the latter of these writs it is (the writ of entry
sur disseisin in the float) that the form of our common reco
veries of landed estatesv is usually grounded ; which, we
may remember, were observed in the preceding volume u to
be fictitious actions brought against the tenant of the freehold
(usually called the tenant to the firaecifie, or writ of entry)
in which by collusion the demandant recovers the land.
THIS remedial instrument, of writ of entry, is applicable
to all the cases of ouster before mentioned, except that of dis
continuance by tenant in tail, and some peculiar species of
deforcements. Such is that of deforcement of dower, by not
t 2 Inst. 153.
v See Book II. append. N« V.

.

u Book II. oh. 21.
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assigning any dower to the widow within the time limited by
law ; for which she has her remedy by writ of dower unde
•niltil habef*. But if she be deforced of part only of her
dower, she cannot then say that nihil habet ; and therefore
she may have recourse to another action, by writ of right of
dower : which is a more general remedy, extending either to
part or the whole ; and is with regard to her claim) of the
same nature as the grand writ of right, whereof we shall
presently speak, is with regard to claims in fee-simple x. On
the other hand, if the heir (being within age) or his guar
dian, assign her more than she ought to have, they may be
remedied by a writ of admeasurement of dower v. But in ge
neral the writ of entry is the universal remedy to recover pos
session, when wrongfully withheld from the owner. It were
therefore endless to recount all the several divisions of writs
of entry, which the different circumstances of the respective
demandants may require, and which are furnished by the laws
of En gland2 : being plainly and clearly chalked out in that
most ancient and highly venerable collection of legal forms,
the registrum omnium brevium, or register of such writs as
are suable out of the king's courts, upon which Fitzherbert's
natura brevium is a comment ; and in which every man who
w F. N. B. i4T.
X Ibid. 16.

y F. N. B. 148.
Finch. L. 314. Stat.
Westm. 2. 13 Ed. I. c. 7.
z See Bracton. I. 4. tr. 7. c. 6. sec. 4. Britton, c. 114. fol. 264. The most usual were,
1. The writs of entry sur disseisin, and of
intrusion : (F. N. B. 191. 203.) which are
brought to remedy either of those species of
ouster. 2. The writs of dumfuit infra aetatern, and dumfuit mm compos mentis : (Ibid.
192. 202.) which lie for a person of full age,
or one who hath recovered his understand
ing, after having (when under age or insane)
aliened his lands ; or for the heirs of such
alienor. 3. The writs of cui in vita, and cui
ante divertium : (Ibid. 193. 204.) for a woman,
when a widow or divorced, whose husband
during the coverture (cui in vita sun, vel cui
•nte divortium, ipsa contradicere non potuit)

hath aliened her estate. 4. The writ ad
cammunanlegem: (Ibid. 207.) forthereversioner, after the alienation and death of the
particular tenant for life. 5. The writs in
cam proviso and in consimiU cam : (Ibid. 205t
206.) which lay not ad cimmunem tegem, but
are given by stat. Gloc. 6 Edw. I. c. 7. anft
Westm. 2. 13 Edw. I. c. 24. for the reversioner after the alienation, but during the
life, of the tenant in dower or other tenant
for life. 6. The writ ad terminum qui pratteriit: (Ibid. 201.) for the reversioner, when
the possession is withheld by the lessee or a
stranger, after the determination of a lease
for years. 7. The writ causa matrimomi
pradacutii : (Ibid. 205.) for a woman who
giveth land to a man in fee or for life, to the
intent that he may marry her, and he doth
not. And the Tike in case of other defor«ments.
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is injured will be sure to find a method of relief, exactly
adapted to his own case, described in the compass of a few
lines, and yet without the omission of any material circum
stance. So that the wise and equitable provision of the sta
tute Westm. 2. 13 Edw. I. c. 24. for framing new writs
when wanted, is almost rendered useless by the very great
perfection of the ancient forms. And indeed I know not
whether it is a greater credit to our laws, to have such a
provision contained in them, or not to have occasion, or at
least very rarely, to use it.
IN the times of our Saxon ancestors, the right of posses
sion seems only to have been recoverable by writ of entry a ;
which was then usually brought in the county court. And
it is to be observed, that the proceedings in these actions
were not then so tedious, when the courts were held, and
process issued from and was returnable therein at the end of
every three weeks, as they became after the conquest, when
all causes were drawn into the king's courts, and process
issued only from term to term ; which was found exceeding
dilatory, being at least four times as slow as the other. And
hence a new remedy was invented in many cases, to do jus
tice to the people, and to determine the possession in the
proper counties, and yet by the king's judges. This was
the remedy by assize, which is called by statute Westm. 2.
13 Edw. I. c. 24. festinum remedium, in comparison with
that by a writ of entry ; it not admitting of many dilatory pleas
and proceedings, to which other real actions are subject b.
2. THE writ of assize is said to have been invented by
Glanvil, chief justice to Henrj the second c ; and, if so, it
seems to owe its introduction to the parliament held at
Northampton, in the twenty-second year of that prince's
reign ; when justices in eyre were appointed to go round the
kingdom in order to take these assizes : and the assizes them
selves
a Gilb. Ten.
(particularly
42.
those
b Booth.of
282.
mort d'ancestor
c Mirror. and
c. 2. Kc.-25.
novel disseiVOL. III.
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As a writ 'of

entry is a real action, which disfiroves the title of the tenant
by shewing the unlawful commencement of his possession ;
so an assize is a real action, which firoves the title of the
demandant merely by shewing his, or his ancestor's, posses
sion e : and these two remedies are in all other respects so
totally alike, that a judgment or recovery in one is a bar
against the other ; so that when a man's possession is once
established by either of these possessory actions, it can never
be disturbed by the same antagonist in any other of them.
The word assize, is derived by sir Edward Coke f from the
. Latin' assideo, to sit together ; and it signifies, originally, the
jury who try the cause, and sit together for that purpose. By
a figure it is now made to signify the court or jurisdiction,
which summons this jury together by a commission of assize,
or ad assisas cafiiendas ; and hence the judicial assemblies
held by the king's commission in every county, as well to
take these writs of assize, as to try causes at nisi firius, are
termed in common speech the assizes. By another some
what similar figure, the name of assize is also applied to this
action, for recovering possession of lands : for the reason,
saith Littletons, why such writs at the beginning were
called assizes, was, for that in these writs the sheriff is order
ed to summon a jury, or assize ; which is not expressed in
any other original writ h.
THIS remedy, by writ of assize, is only applicable to two
species of injury by ouster, -viz. abatement, and a recent or
novel disseisin. If the abatement happened upon the death of
the demandant's father or mother, brother or sister, uncle or
aunt, nephew or niece, the remedy is by an assize of mart
d'ancestor, or the death of one's ancestor. This writ directs
the sheriff to summon a jury or assize, who shall view the
d Sec. 9. Si (Ioniums feodi negat haeredibus defunct! saisinam ejusdem feodi, justitiarii domini regis faciant inde fieri recognitionem per xiilegales homines, qualem saisinam
defunctus
baeredibus
mortuus
arii domini
; inde
ejus
et,
regissicut
habuit,
restituant.
faciant
recognitum
die
fieriqua
Sec.
recognitionem
fuit
10.
nierit,
virus
Justitiita
et

de dissaisinis factis super assisam, a tempore
quo dominus rex venit in Angliam proxime
post pacem factam inter ipsum et regem
filium suum. (Spel. Cod. 330.)
egfb Finch.
1Sec.
Co.
Inst.
Litt.
234.L.
153.
159.
284.
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land in question, and recognise whether such ancestor were
seized thereof on the day of his death, and whether the de
mandant be the next heir ' : soon after which, the judges
come down by the king's commission to take the recognition
of assize : when, if these points are found in the affirmative,
the law immediately transfers the possession from the ten
ant to the demandant. If the abatement happened on the
death of one's grandfather or grandmother, then an assize of
•mort d'ancestor no longer lies, but a writ of ayle, or de avo:
if on the death of the great grandfather or great grandmother,
then a writ of besayle, or de firoavo : but if it mounts one
degree higher, to the tresayle, or grandfather's grandfather,
or if the abatement happened upon the death of any collate
ral relation, other than those before mentioned, the writ is
called a writ of cosinage, or de consanguine^ k. And the same
points shall be inquired of in all these actions tncestrel, as in
an assize of mort tf'ancestor : they being of the very same
nature ' : though they differ in this point of form, that these
ancestrel writs (like all other writs of firaecifie) expressly
assert a title in the demandant, (viz. the seisin of the ances
tor at his death, and his own right of inheritance,) the assize
asserts nothing directly, but only prays an inquiry whether
those points be som. There is also another ancestrel writ,
denominated a nufier obiit, to establish an equal division of
the land in question, where on the death of an ancestor; who
has several heirs, one enters and holds the others out of pos
session ". But a man is not allowed to have any of these
actions ancestrel for an abatement consequent on the death
of any collateral relation, beyond the fourth degree ° ; though
in the lineal ascent he may proceed ad infinitum P. For there
must be some boundary ; else the privilege would be uni
versal, which is absurd : and therefore the law pays no regard
to the possession of a collateral ancestor, who was no nearer
than the fifth degree.
I F. N. B. 195. Finch. L. 290.
k Finch. L. 266, 267.
1 Stat. Westm. 2. 13 Edw. I. c. 20.
m 2 tnst. 399.

n F. N. B. 197. Finch. L. 293.
o Hale on F. N. B. 221.
p Fitzh, Ahv. (if. cttinqft. IS
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devisable in a man's last will by the custom of the place, there
an assize of mart d'ancestor did not lie. For, where lands
were so devisable, the right of possession could never be
determined by a process, which inquired only of these two
points, the seisin of the ancestor, and the heirship of the
demandant. And hence it may be reasonable to conclude,
that when the statute of wills, 32 Hen. VIII. c. 1. made all
socage land devisable, an assize of mart d'ancestor no longer
could be brought of lands held in socage r ; and that now,
since the statute 12 Car. II. c. 24. (which converts all ten
ures, a few only excepted, into free and common socage) no
assize of mart d'ancestor can be brought of any lands in the
kingdom ; but that, in case of abatements, recourse- must be
properly had to the writs of entry.
AN assize of novel (or recent) disseisin is an action of the
same nature with the assize of mart d'ancestor before men
tioned, in that herein the demandant's possession must be
shewn. But it differs considerably in other points : particu
larly in that it recites a complaint by the demandant of the
disseisin committed, in terms of direct averment : whereupon
the sheriff is commanded to reseize the land and all the chat
tels thereon, and keep the same in his custody till the arrival
of the justices of assize (which in fact hath been usually omit
ted*; and in the mean time to summon a jury to view the
premises, and make recognition of the assize before the justicest. At which time the tenant may plead either the gene
ral issues mil tort, nul disseisin, or any special plea. And if,
upon the general issue, the recognitors find an actual seisin
in the demandant, and his subsequent disseisin by the present
tenant ; he shall have judgment to recover his seisin, and
damages for the injury sustained : being the only case in
•which damages were recoverable in any possessory action at
the common law u ; the tenant being in all other cases allowed
to retain the intermediate profits of the land, to enable
q Bntcton. 1. 4. de assis. mortis anfcccssar/s.
c. 13. sec. 3. F. N. B. 196.
r See 1 Leon. XT.

s Booth. 211. Bract. 4. 1. 19. sec. 7.
t F. N- B. 177.
u Bract. 187. Stat. Marlbr. c. 16.
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him to perform the feodal services. But costs and damages
were annexed to many other possessory actions by the sta
tutes of Marlberge, 52 Hen. III. c. 16. and of Gloucester,
6 Edw. I. c. 1. And to prevent frequent and vexatious dis
seisins, it is enacted by the statute of Merton, 20 Hen. III.
c. 3. that if a person disseized recover seisin of the land again
by assize of novel disseisin, and be again disseized of the same
tenements by the same disseisor, he shall have a writ of redisseisin; and, if he recover therein, the re-disseisor shall be
imprisoned; and, by the statute of Marlberge, 52 Hen. III.
C. 8. shall also pay a fine to the king : to which the statute
Westm. 2. 13 Edw. I. c. 26. hath superadded double damages
to the party aggrieved. In like manner, by the same statute
of Merton, when any lands or tenements are recovered by
assize of mort d'ancestor, or other jury, or any judgment of
the court, if the party be afterwards disseized by the same
person against whom judgment was obtained, he shall have a
writ of fiost -disseisin against him ; which subjects the postdisseisor to the same penalties as a re-disseisor. The rea
son of all which, as given by sir Edward Coke w, is because
such proceeding is a contempt of the king's courts, and in
despite of the law ; or, as Bracton more fully expresses it *,
" talis qui ita convictus fucrit, dufiliciter delinquit contra
" regem : quia facit disseisinam et roberiam contra fiacem
" suam ; et etiam ausu temerario irrita facit ea, quae in curia
" domini regis rite acta sunt : et firofiter dufilex delictum
" merito sustinere debet fioenam dufilicatam."

IN all these possessory actions there is a time of limitation
settled, beyond which no man shall avail himself of the pos
session of himself or his ancestors, or take advantage of the
wrongful possession of his adversary. For, if he be negligent
for a long and unreasonable time, the law refuses afterwards
to lend him any assistance, to recover the possession merely ;
both to punish his neglect, (nam leges vigilantibus, non dormientibus, subveniunt,} and also because it is presumed that
the supposed wrongdoer has in such a length of time procured
W 2 Inst. 83, 84.

x 1. 4. c. 49.
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a legal title, otherwise he would sooner have been sued. This
time of limitation by the statute of Merton, 20 Hen. III. c. 8.
and Westm. 1. 3 Edw. I. c. 39. was successively dated from
particular aeras, viz. from the return of king John from Ire
land, and from the coronation, tsV. of king Henry the third.
But this date of limitation continued so long unaltered, that
it became indeed no limitation at all : it being above three
hundred years from Henry the third's coronation to the year
1540, when the present statute of limitations 7 was made.
*This, instead of limiting actions from the date of a particular
event, as before, which in process of years grew absurd, took
another and more direct course, which might endure for
ever ; by limiting a certain period, as fifty years for lands,
and the like period z for customary and prescriptive rents,
suits, and services, (for there is no time of limitation upon
rents created by deed, or reserved on a particular estate »,)
and enacting thatno person should bring any possessory action,
to recover possession thereof merely upon the seisin, or dis
possession, of his ancestors, beyond such certain period. But
this does not extend to services, which by common possibility
may not happen to become due more than once in the lord's
or tenant's life; as fealty, and the likeb. And all writs,
grounded upon the possession of the demandant himself? are
directed to be sued out within thirty years after the disseisin
complained of; for if it be an older date, it can with no pro
priety be called a fresh, recent, or novel disseisin ; which name
sir Edward Coke informs us was originally given to this pro
ceeding, because the disseisin must have been since the last
eyre or circuit of the justices, which happened once in seven
years, otherwise the action was gonec. And we may observe11,
that the limitation, prescribed by Henry the second at the
first institution of the assize of novel disseisin, was from his
y 32 Hen. VIII. c. 2.
z So Berthelefs original edition of the
statute, A. D. 1540 : and Cay's, Pickering's,
and Ruffhead's editions, examined with the
recoid. Raster's and other intermediate edirionr, which sir Edward Coke (2 Inst. 9i.)

and other subsequent writers have followed,
make it onlyforty years for rettts, etc.
a 8 Rep. 65.
b Co. Litt. 115.
c 1 but. 153. Booth. 210.
d See pag. 184.

CHAP. 10.

WRONGS.

19O

own return into England after the peace made between him
and the young king his son ; which was but the year before.
WHAT has been here observed may throw some light on
the doctrine of remitter, which we spoke of in the second
chapter of this book ; and which, we may remember, was,
where one who hath right to lands, but is out of possession,
hath afterwards the freehold cast upon him by some subse
quent defective title, and enters by virtue of that title. In
this case the law remits him to his ancient and more certain
right, and by an equitable fiction supposes him to have gained
possession in consequence, and by virtue thereof: and this
because he cannot possibly obtain judgment at law to be re
stored to his prior right, since he is himself the tenant of the
land, and therefore hath nobody against whom to bring his
action. This determination of the law might seem super
fluous to an hasty observer ; who perhaps would imagine, that
since the tenant hath now both the right and also the posses
sion, it little signifies by what means such possession shall be
said to be gained. But the wisdom of our ancient law deter
mined nothing in vain. As the tenant's possession was gained
by a defective title, it was liable to be overturned by shewing
that defect in a writ of entry ; and then he must have been
driven to his writ of right, to recover his just inheritance :
which would have been doubly hard, because, during the
time he was himself tenant, he could not establish his prior
title by any possessory action. The law therefore remits him
to his prior title, or puts him in the same condition as if he
had recovered the land by writ of entry. Without the remit
ter, he would have 'had jus, et seisinam, separate ; a good
right, but a bad possession : now, by the remitter, he hath
the most perfect of all titles, juris et seiainae conjunctionem.
III. BY these several possessory remedies the right of
possession may be restored to him, that is unjustly deprived
thereof. But the right of jiossession (though it carries with it
a strong presumption) is not always conclusive evidence of
the right offirofierty, which may still subsist in another man.
For, as one man may have the fiossession, and another the right
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offiossession, which is recovered by these possessory actions;
so one man may have the right offiossession, and so not be lia
ble to eviction by any possessory action, and another may
have the right offirofierty, which cannot be otherwise asserted
than by the great and final remedy of a writ of right, or such
correspondent writs as are in the nature of a writ of right.
THIS happens principally in four cases: 1. Upon discon
tinuance by the alienation of tenant in tail : whereby he, who
had the right of possession, hath transferred it to the alienee ;
and therefore his issue, or those in remainder or reversion,
shall not be allowed to recover by virtue of that possession,
which the tenant hath so voluntarily transferred. 2, 3. In case
of judgment given against either party, whether by his own
default, or upon trial of the merits, in any possessory action :
for such judgment, if obtained by him who hath not the true
ownership, is held to be a species of deforcement ; which
however binds the right of possession, and suffers it not to
be ever again disputed, unless the right of property be also
proved. 4. In case the demandant, who claims the right,
is barred from these possessory actions by length of time and
the statute of limitations before mentioned : for an undis
turbed possession, for fifty years, ought not to be devested
by any thing, but a very clear proof of the absolute right of
propriety. In these four cases the law applies the remedial
instrument of either the writ of right itself, or such other
writs as are said to be of the same nature.
1. AND first, upon an alienation by tenant in tail, whereby
the estate-tail is discontinued, and the remainder or reversion
is by failure of the particular estate displaced, and turned
cundum
into a mere
formam
right,doni,J
the remedy
which is
is by
in action
the nature
of formedon
of a writ
(seof
right6, and is the highest action that tenant in tail can havef.
For he cannot have an absolute writ of right, which is confined
only to such as claim in fee-simple : and for that reason this
writ of formedon was granted him by the statute de donis or
e Finch. L. 267.

f Co. Litt. 31(i.
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Weatm. 2. 13 Edw. I. c. 1. which is therefore emphati
cally called hie writ of right s. This writ is distinguished
into three species ; a formedon in the descender, in the
remainder, and in the re-verter. A writ of formedon in the
descender lieth where a gift in tail is made, and the tenant in
tail alienes the lands entailed, or is disseized of them, and
dies ; in this case the heir in tail shall have this writ of
formedon in the descender, to recover these lands so given in
tail against him who is then the actual tenant of the free
hold11. In which action the demandant is bound to state the
manner and form of the gift in tail, and to prove himself heir
secundum formam doni. A formedon in the remainder lieth,
where a man giveth lands to another for life or in tail,
with remainder to a third person in tail or in fee ; and he
who hath the particular estate dieth, without issue inherit
able, and a stranger intrudes upon him in remainder, and
keeps him out of possession1. In this case the remainder
man shall have his writ offormedon in the remainder, wherein
the whole form of the gift is stated, and the happening of the
event upon which the remainder depended. This writ is not
given in express words by the statute de donis; but is foun
ded upon the equity of the statute, and upon this maxim in
law, that if any one hath a right to the land, he ought also to
have an action to recover it. A formedon in the re-verter lieth,
where there is a gift in tail, and afterwards by the death of
the donee or his heirs without issue of his body the reversion
falls in upon the donor, his heirs or assigns : in such case
the reversioner shall have this writ to recover the lands,
wherein he shall suggest the gift, his own title to the rever
sion minutely derived from the donor, and the failure of
issue upon which his reversion takes place k. This lay
at common law, before the statute de donia, if the donee
aliened before he had performed the condition of the gift, by
having issue, and afterwards died without any '. The time
f F. N. B. 255.
h Ibid. 211, 212.
VQL. III.

i Ibid. SIT.
k Ibid. 219. 8 Rep. 88.
29

1 Finch. I» 268,
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of limitation in a formedon by statute 21 Jac. I. c. 16. is
twenty years ; within which space of time after his title
accrues, the demandant must bring his action, or else is for
ever barred.
'
2. IN the second case ; if the owners of a particular estate,
as for life, in dower by the curtesy, or in fee-tail, are barred
of the right of possession by a recovery had against them,
through their default or non-appearance in a possessory
action, they were absolutely without any remedy at the com
mon law : as a writ of right does not lie for any but such as
claim to be tenants of the fee-simple. Therefore the statute
Westm. 2. 13 Edw. I. c. 4. gives a new writ for such per
sons, after their lands have been so recovered against them
by default, called a quod ei deforceat ; which, though not
strictly a writ of right, so far partakes of the nature of one,
as that it will restore the right to him, who has been thus
unwarily deforced by his own default"1. But in case the
recovery were not had by his own default, but upon defence
in the inferior possessory action, this still remains final with
regard to these particular estates, as at the common law :
and hence it is, that a common recovery (on a writ of entry
in the fiost} had, not by default of the tenant himself, but
(after his defence made and voucher of a third person to
warranty) by default of such vouchee, is now the usual bar
to cut off an estate-tail ".
3, 4. THIRDLY, in case the right of possession be barred
by a recovery upon the merits in a possessory action, or lastly,
by the statute of limitations, a claimant in fee-simple may
have a mere writ of right ; which is in its nature the highest
writ in the law °, and lieth only of an estate in fee-simple,
and not for him who hath a less estate. This writ lies con
currently with all other real actions, in which an estate of
fee-simple may be recovered ; and it also lies after them,
being as it were an appeal to the mere right, when judgment
hath been had as to the possession in an inferior possessory
m F. N. B. 1SS.

n See book II. th. SI.

o F. N. B. ^.
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action P. But though a writ of right may be brought, where
the demandant is entitled to the possession, yet it rarely is
advisable to be brought in such cases ; as a more expeditious
and easy remedy is had, without meddling with the property,
by proving the demandant's own, or his ancestor's posses
sion, and their illegal ouster, in one of the possessory actions.
But, in case the right of possession be lost by length of time,
or by judgment against the true owner in one of these infe
rior suits, there is no other choice : this is then the only rem
edy that can be had ; and it is of so forcible a nature, that it
overcomes all obstacles, and clears all objections that may
have arisen to cloud and obscure the title. And, after issue
once joined in a writ of right, the judgment is absolutely
final ; so that a recovery had in this action may be pleaded
in bar of any other claim or demand 1.
THE pure, proper, or mere writ of right lies only, we have
said, to recover lands in fee-simple, unjustly withheld from
the true proprietor. But there are also some other writs
which are said to be in the nature of a writ of right, because
their process and proceedings do mostly (though not entirely)
agree with the writ of right : but in some of them the feesimple is not demanded ; and in others not land, but some
incorporeal hereditament. Some of these have been already
mentioned, as the writ of right ofdotver, of formedon, Sec.
and the others will hereafter be taken notice of, under their
proper divisions. Nor is the mere writ of right alone, or
always, applicable to every case of a claim of lands in feesimple : for if the lord's tenant in fee-simple dies without
heir, whereby>an escheat accrues, the lord shall have a writ
of escheat1, which is in the nature of a writ of right 8. And
if one of two or more coparceners deforces the other, by
usurping the sole possession, the party aggrieved shall have
a writ of right, de rationabtliflarte*: which may be grounded
p F. N. B. 1. 5.
q Ibid. 6. Co. Litt 158.
i F N. B. 143.

> Booth. 135.
t F. N. B. 9.
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on the seisin of the ancestor at any time during his life ;
whereas in a nufier obiit (which is a possessory remedy u) he
must be seized at the time of his death. But, waiving these
and other minute distinctions, let us now return to the
general writ of right.
THIS writ ought to be first brought in the w court-baron
of the lord, of whom the lands are holden ; and then it is
open or fiatent : but if he holds no court, or hath waived hie
right, remisit curiam suam, it may be brought in the king's
courts by writ offlraecifle originally * ; and then it is a writ
of right close y, being directed to the sheriff and not the lord2.
Also, when one of the king's immediate tenants in cafiite is
deforced, his writ of right is called a writ offiraecifie in cafi
ite, (the improper use of which, as well as, of the formerfiraecifie quid dominus remisit curium, so as to oust the lord of his
jurisdiction, is restrained by magna carta a,) and, being direct
ed to the sheriff and originally returnable in the king's courts,
is also a writ of right close b. There is likewise a little writ
of right close, secundum consuetudinem manerii, which lies for
the king's tenants in ancient demesne c, and others of a simi
lar nature d, to try the right of their lands and tenements in
the court of the lord exclusively e. But the writ of right
fiatent itself may also at any time be removed into the county
court, by writ of toll f, and from thence into the king's court,
by writ offione e or recordanfacias, at the suggestion of either
party that there is a delay or defect of justice h.
IN the progress of this action', the demandant must allege
some seisin of the lands and tenements in himself, or else in
some person under whom he claims, and then derive the right
u See page 186.
w Append. M° I. «ec. 1.
x F. N. B. 2. Finch. L. 313.
y Booth. 91.
z Append. N° I. sec. 4.
a c. 24.
b F. N. B. S.
e See book U. eh. 6.
d Kitchen, tit. copyhold.

e Bracton. 1. 1. c. 11. 1. 4. tr. 1. c. 9. 6- tr. 3.
c. 13. jec. 9. Old Tenur. t. temr en axage.
Old N. B. t. garde. <£r (. Meft de recta etas.
F. N. B. 11.
f Append. N° I. sec. 2.
g Ibid. sec. 3.
h F. N. B. 3, 4.
i Append. N° I. sec. 5.
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from the person so seized to himself; to which the tenant
may answer by denying the demandant's right, and averring
that he has more right to hold the lands than the demandant
has to demand them : and this right of the tenant being shewn,
it then puts the demandant upon the proof of his title : in
which if he fails, or if the tenant hath shewn a better, the
demandant and his heirs are perpetually barred of their
claim ; but if he can make it appear that his right is superior
to the tenant's, he shall recover the land against the tenant
and his heirs for ever. But even this writ of right, however
superior to any other, cannot be sued out at any distance of
time. For by the ancient law no seisin could be alleged by
the demandant, but from the time of Henry the first k ; by
the statute of Merton, 20 Hen. III. c. 8. from the time of
Henry the second ; by the statute of Westm. 1 . 3 Edw. I. c.
39. from the time of Richard the first ; and now, by statute
32 Hen. VIII. c. 2. seisin in a writ of right shall be within
sixty years. So that the possession of lands in fee-simple
uninterruptedly, for three-score years, is at present a suffi
cient title against all the world ; and cannot be impeached by
any dormant claim whatsoever (1).
I HAVE now gone through the several species of injury by
ouster and dispossession of the freehold, with the remedies
applicable to each. In considering which I have been
unavoidably led to touch upon much obsolete and abstruse
k Olanv. 1. 2. c. 3. Co. lilt. 114.

(1) This is far from being universally true; for an uninterrupted
possession for sixty years will not create a title, where the claimant or
demandant had no right to enter within that time ; as where an estate
sioner
in tail, may
for life,
enter
or and
for years,
recover
continues
the estate
above
; the
sixty
possession
years, still
must
the be
reverad
verse, and lord Coke says, " it has been resolved, that although a man
" has been out of possession of land for sixty years, yet if his entry is
" not tolled he may enter and bring any action of his own possession ;
" and if his entry be congeable, and he enter, he may have an action
n of his own possession." 4 Co, 11. b.
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learning, at it lies intermixed with, and alone can explain the
reason of, those parts of the law which are now more gene
rally in use. For, without contemplating the whole fabric
together, it is impossible to form any clear idea of the mean
ing and connection of those disjointed parts, which still form
a considerable branch of the modern law ; such as the doc
trine of entries and remitter, the levying of fines, and the
suffering of common recoveries. Neither indeed is any
considerable part of that, which I have selected in this chap
ter from among the venerable monuments of our
[197] ancestors, so absolutely antiquated as to be out of
forcei though the whole is certainly out of use : there
being but a very few instances for more than a century past
of prosecuting any real action for land by writ of entry, assize,
formedon, writ of right, or otherwise. The forms are indeed
preserved in the practice of common recoveries : but they
are forms and nothing else ; for which the very clerks that
pass them are seldom capable to assign the reason. But the
title of lands is now usually tried in actions of ejectment or
tresfiass ; of which in the following chapters.
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CHAPTER THE ELEVENTH.

OF DISPOSSESSION, OR OUSTER, OF
CHATTELS REAL.

-LiAVING in the preceding chapter considered with some
attention the several species of injury by dispossession or
ouster of the freehold, together with the regular and wellconnected scheme of remedies by actions real, which are
given to the subject by the common law, either to recover
the possession only, or else to recover at once the posses
sion, and also to establish the right of property ; the method
which I there marked out leads me next to consider injuries
by ouster of chattels real ; that is, by amoving the possession
of the tenant from an estate by statute-merchant, statute-sta
ple, recognizance in the nature of it, or elegit ; or from an
estate for years.
I. OUSTER, or amotion of possession, from estates held by
statute, recognizance, or elegit, is only liable to happen by
a species of disseisin, or turning out of the legal proprietor,
before his estate is determined by raising the sum for which
it is given him in pledge. And for such ouster, though the
estate be merely a chattel interest, the owner shall have the
same remedy as for an injury to a freehold ; viz. by assize of
novel disseisin3, But this depends upon the several statutes,
a F. N. B. 178.
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which create these respective interests b, and which expressly
provide and allow this remedy in case of dispossession. Upon
which account it is that sir Edward Coke observes c, that
these tenants are said to hold their estates ut liberum tenementum, until their debts be paid : because by the statutes they
shall have an assize, as tenants of the freehold shall have ;
and in that respect they have the similitude of a freehold d.
II. As for ouster, or amotion of possession, from an estate
for years ; this happens only by a like kind of disseisin, ejec
tion, or turning out, of the tenant from the occupation of the
land during the continuance of his term. For this injury the
law has provided him with two remedies, according to the
circumstances and situation of the wrongdoer : the writ of
cjectione firmae ; which lies against any one, the lessor, reversioner, remainder-man, or any stranger, who is himself the
wrongdoer and has committed the injury complained of: and
the writ of quare eject t infra terminum ; which lies not against
the wrongdoer or ejector himself, but his feoffee or other
person claiming under him. These are mixed actions, some
what between real and personal ; for therein are two things
recovered, as well restitution of the term of years, as damages
for the ouster or wrong.
1. A WRIT then of ejettione firmae, or action of trespass in
ejectment, lieth where lands or tenements are let for a term
of years : and afterwards the lessor, reversioner, remainder
man, or any stranger, doth eject or oust the lessee of his
term 6. In this case he shall have his writ of ejection to call
the defendant to answer for entering on the lands so demised
to the plaintiff for a term that is not yet expired, and eject
ing him f. And by this writ the plaintiff shall recover back
his term, or the remainder of it, with damages.
SINCE the disuse of real actions, this mixed proceeding is
become the common method of trying the title to lands or
b Stat. Wcstm. 2. 13 Edw. I. c. 18. Stat.
* mercatoribus, 27 Edw. III. c. 9. Stat.
23 Hen. VIII. c. 6. sec. 9.
c 1 Inst. 43.

d See book U. ch. 10.
e F. N. B. 220.
f See appendix. N« II. sec. I.
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tenements. It may not therefore be improper to delineate,
with some degree of minuteness, its history, the manner of
its process, and the principles whereon it is grounded.
WE have before seens, that the writ of covenant, for breach
of the contract contained in the lease for years, was anciently
the only specific remedy for recovering against the lessor a
term from which he had ejected his lessee, together with
damages for the ouster. But if the lessee was ejected by a
stranger, claiming under a title superior h to that of the les
sor, or by a grantee of the reversion, (who might at any time
by a common recovery have destroyed the term1,) though the
lessee might still maintain an action of covenant against the
lessor, for non-performance of his contract or lease, yet he
could not by any means recover the term itself. If the ous
ter was committed by a mere stranger, without any title to
the land, the lessor might indeed by a real action recover
possession of the freehold, but the lessee had no other reme
dy against the ejector but in damages, by a writ of ejection?
firmae, for the trespass committed in ejecting him from his
farm k. But afterwards, when the courts of equity began to
oblige the ejector to make a specific restitution of the land
to the party immediately injured, the courts of law also
adopted the same method of doing complete justice ; and,
in the prosecution of a writ of ejectment, introduced a spe
cies of remedy not warranted by the original writ, nor prayed
by the declaration, (which are calculated for damages mere
ly, and are silent as to any restitution,) viz. a judgment to
recover the term, and a writ of possession thereupon 1. This
method seems to have been settled as early as the reign of
g See pag. 157.
h F. N. B. 145.
i See book II. ch. 9.
k P. 6 Ric. II. Ejectione firmae'nVst que
un action de trespass en son nature, et le
plaintiff ne recovera son terme que est a
renir, nient plus que en trespass home recovera damages pur trespass nient fait, mes'a
feaer; mes U convient a suer par action de
covenant al comen law a recoverer son

VOL. HI.

30

terme : quod tola curia concessit. Et per
Belknap, la comen ley est, Jou home est ouste
cle son terme par estranger, 11 avera ejectione
firmae versus cesty que luy ouste ; et sil soit
ouste par son lessor, brieie de covenant ; et si
par lessee ou grantee de reversion briefe de
covenant versus son lessor, et countera especial count, <6r. (Fitz. abr. t. eject, firm. 2.>
See Bract. 1. 4. tr. 1. c. 36.
1 See append. N?II. sec.
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Edward IV '" ; though it hath been said " to have first begun
under Henry VII, because it probably was then first applied
to its present principal use, that of trying the title to the
land.
THE better to apprehend the contrivance, whereby this
end is effected, we must recollect that the remedy by eject
ment is in its original an action brought by one who hath
a lease for years, to repair the injury done him by disposses
sion. In order therefore to convert it into a method of trying
titles to the freehold, it is first necessary that the claimant
do take possession of the lands, to empower him to constitute
a lessee for years, that may be capable of receiving this injury
of dispossession. For it would be an offence, called in our law
maintenance, (of which in the next book,) to convey a title to
another, when the grantor is not in possession of the land :
and indeed it was doubted at first, whether this occasional
possession, taken merely for the purpose of conveying the
title, excused the lessor from the legal guilt of maintenance °.
When therefore a person, who hath right of entry into
lands, determines to acquire that possession, which is wrong
fully withheld by the present tenant, he makes (as by law he
may) a formal entry on the premises ; and being so in the
possession of the soil, he there, upon the land, seals and de
livers a lease for years to some third person or lessee : and,
having thus given him entry, leaves him in possession of the
premises. This lessee is to stay upon the land, till the prior
tenant, or he who had the previous possession, enters thereon
afresh and ousts him ; or till some other person (either by
accident or by agreement beforehand) comes upon the land,
and turns him out or ejects him. For this injury the lessee
is entitled to his action of ejectment against the tenant, or
this casual ejeclor, whichever it was that ousted him, to reco
ver back his term and damages. But where .this action is
brought against such a casual ejector as is before mentioned,
m 7 Edw. IV. 6. Per Fairfax; si home donqnes tout in damages, (Bro. Abr. t. quare
port ejectione flrmae, le plaintiff recmcra ejecit infra terminum, 6.)
son terme qui est arere, sibien come in quare
n F. N. B. 220.
ejecit infra terminum ; et, si nul soit arerc,
o 1 Ci. Rep. append. 39.
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and not against the very tenant in possession, the court will
not suffer the tenant to lose his possession without any op
portunity to defend it. Wherefore it is a standing rule, that
no plaintiff shall proceed in ejectment to recover lands against
a casual ejector, without notice given to the tenant in pos
session, (if any there be,) and making him a defendant if he
pleases. And, in order to maintain the action, the plaintiff
must, in case of any defence, make out four points before
the court : viz. title, lease, entry, and ouster. First, he must
shew a good title in his lessor, which brings the matter of
right entirely before the court ; then, that the lessor, being
seized or possessed by virtue of such title, did make him
the lease for the present term ; thirdly, that he, the lessee>
or plaintiff, did enter or take possession in consequence of
such lease ; and then, lastly, that the defendant ousted or
ejected him. Whereupon he shall have judgment to reco
ver his term and damages ; and shall, in consequence, have
a writ of fiossession, which the sheriff is to execute by deli
vering him the undisturbed and peaceable possession of his
term.
THIS is the regular method of bringing an action of eject
ment, in which the title of the lessor comes collaterally and
incidentally before the court, in order to shew the injury done
td the lessee by this ouster. This method must be still contin^ed in due form and strictness, save only as to the notice
to tht tenant, whenever the possession is vacant, or there i*
no actu»J occupant of the premises ; and also in some other
cases. B<t, as much trouble and formality were found to
attend the a^tual making of the lease, entry, and ouster, a new
and more eas: method of trying titles by writ of ejectment,
where there is my actual tenant or occupier of the premises
in dispute, was irirented somewhat more than a century ago,
by the lord chief ju*ice Rolle P, who then sat in the court of
ufifier bench; so calltd during -the exile of king Charles the
second, This new method entirely depends upon a string of
legal fictions; no actual lease is made, no actual entry by
p Styl. pract. ^cg. 108. (edit. 1657.)
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the plaintiff, no actual ouster by the defendant ; but all are
merely ideal, for the sole purpose of trying the title (1). To
this end, in the proceedings i a lease for a term of years is
stated to have been made by him who claims title, to the
plaintiff who brings the action, as by John Rogers to Rich
ard Smith, which plaintiff ought to be some real person, and
not merely an ideal fictitious one who hath no existence, as
is frequently though unwarrantably practised r : it is also
stated that Smith the lessee entered ; and that the defendant
William Stiles, who is called the casual ejector, ousted him ;
for which ouster he brings this action. As soon as this action
is brought, and the complaint fully stated in the declaration8,
, Stiles, the casual ejector, or defendant, sends a written notice
to the tenant in possession of the lands, as George Saunders,
informing him of the action brought by Richard Smith, and
transmitting him a copy of the declaration : withal assuring
him that he, Stiles the defendant, has no title at all to the
premises, and shall make no defence ; and therefore advising
the tenant to appear in court and defend his own title : other
wise he, the casual ejector, will suffer judgment to be had
against him ; and thereby the actual tenant Saunders will
inevitably be turned out of possession e. On receipt of this
friendly caution, if the tenant in possession does not within
a limited time apply to the court to be admitted a defendant
in the stead of Stiles, he is supposed to have no right at all >
and, upon judgment being had against Stiles the casual
q See append. N° II. sec. 1, 2.
6 Mod. 309.

s Append. N° II. sec. 2.
t Ibid.

(1) An actual entry is necessary to avoid a fine levied with procla-.
mations, and the demise laid in the ejectment murt be subsequent to
the entry ; but that is the only case in which an acWal entry is required.
2 Str. 1086. Doug. 468. 1 T. S. 741. UnJ-'Ss it is an ejectment
brought to recover on a vacant possession, a.*& not by a landlord upon
a right of re-entry under the 4 Geb. n. c. 2R ; in which case the lessor
or hiswho
tiff,
attorney
must be
must
ejected
actually
by seal
a real
a lease
per/on.
u'onSee
the the
premises
mode to
ofthe
proceed-.
plaining, 2 Cromp. Prac. 198.
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ejector, Saunders the real tenant will be turned out of pos
session by the sheriff.
BUT, if the tenant in possession applies to be made a de
fendant, it is allowed him upon this condition ; that he enter
into a rule of court ' to confess, at the trial of the cause, three
of the four requisites for the maintenance of the plaintiff's
action ; viz. the lease of Rogers the lessor, the entry
of Smith the plaintiff, and his ouster by Saunders [204]
himself, now made the defendant instead of Stiles :
which requisites being wholly fictitious, should the defen
dant put the plaintiff to prove them, he must of course be
nonsuited for want of evidence ; but by such stipulated con
fession of lease, entry, and ouster, the trial will now stand
upon the merits of the title only (2): This done, the declara
tion is altered by inserting the name of George Saunders
instead of William Stiles, and the cause goes down to trial
under the name of Smith, (the plaintiff,) on the demise of
Rogers, (the lessor,) against Saunders, the new defendant.
t Append. N° II. sec. 3.

(2) It has been determined, that no ejectment can be maintained
where the lessor of the plaintiff has not a legal right of entry ; as the
heir at law was barred from recovering in ejectment, where there was
an unsatisfied term raised for the purpose of securing an annuity,
though the heir claimed the estate subject to that charge. But a
satisfied term will be presumed to be surrendered ; and the courts will
not permit the plaintiff in ejectment to be nonsuited by a term stand
ing out in the trustee of the lessor. 2 T. S. 695. 1 T. S. 7S8.
In Doe on the demise of Bowerman v. Sybourn, 7 T. S. 2. Lord
Kenyon declared that in all cases where trustees ought to convey to
the beneficial owner, he would leave it to the jury to presume, where
such a presumption might reasonably be made, that they had conveyed
accordingly, in order to prevent a just title from being defeated by a
matter of form. But if such a presumption cannot be made, he who
has the equitable estate only cannot recover in ejectment. yones v.
Jones, 7 T. S. 46.
A person, who claims under an elegit sued out against the landlord,
cannot recover in ejectment against the tenant, whose lease was
granted prior to the plaintiff's judgment. 8 T. B. 2.
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And therein the lessor of the plaintiff is bound to make out a
clear title, otherwise his fictitious lessee cannot obtain judg
ment to have possession of the land for the term supposed to
be granted. But, if the lessor makes out Ms title in a satis
factory manner, then judgment and a writ of possession shall
go for Richard Smith the nominal plaintiff, who by this trial
has proved the right of John Rogers his supposed lessor. Yet,
to prevent fraudulent recoveries of the possession, by collu
sion with the tenant of the land, all tenants are obliged by
statute 11 Geo. II. c. 19. on pain of forfeiting three years
rent, to give notice to their landlords, when served with any
declaration in ejectment : and any landlord may by leave of
the court be made a co-defendant to the action, in case the
tenant himself appears to it ; or, if he makes default, though
judgment must be then signed against the casual ejector,
yet execution shall be stayed, in case the landlord applies to
be made a defendant, and enters into the common rule ; a
right, which indeed the landlord had, long before the provi
sion of this statute u : in like manner as (previous to the
statute of Westm. 2. c. 3.) if in a real action the tenant of the
freehold made default, the remainder-man or reversioner had
a right to come in and defend the possession ; lest, if judg
ment were had against the tenant, the estate of those behind
should be turned to a naked right w (3). But if the new defen
dants, whether landlord or tenant, or both, after entering into
the common rule, fail to appear at the trial, and to confess
lease, entry, and ouster, the plaintiff Smith must
indeed be there nonsuited, for want of proving those [205]
requisites ; but judgment will in the end be entered
against the casual ejector Stiles ; for the condition on which
and
Saunders,
therefore
or his
thelandlord,
plaintiffwas
is put
admitted
again aindefendant
the sameissituation
broken,
u Styl JPract. Reg. 108. in. 265. 7 Mod.f 70.

w Bmcton. 1. S.f. 10. sec. 14.

Sulk. 257. Burr. 1301.

(3) A devisee, although he has never been in possession, has been
permitted to defend as a landlord under this statute. 11 Geo. 2, c, 19.
4 T. R. 122.
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as if he never had appeared at all ; the consequence of which
(we have seen) weuld have been, that judgment would have
been entered for the plaintiff, and the sheriff, by virtue of a
writ for that purpose, would have turned out Sannders, and
•delivered possession to Smith. The same process therefore
as would have been had, provided no conditional rule had
been ever made, must now be pursued as soon as the condi
tion is broken (4).
THE damages recovered in these actions, though formerly
their only intent, are now usually (since the title has been
considered as the principal question) very small and inade-

(4) Where an ejectment is defended merely to continue the pos
session of the premises, and no defence is made at the trial, the prac
tice is for the crier of the court, first, to call the defendant to confess
lease, entry, and ouster, and then the plaintiff, as in other cases ofnon
suits, to come forth or he will lose his writ of nisi prius.
Though in this case the judgment is given against the casual ejector,
yet the costs are taxed as in other cases, and if the real defendant
refuses to pay them, the court will grant an attachment against him.
Salt. 259.
In like manner if there be a verdict for the defendant, or the nominal
plaintiffbe nonsuited without the default ofthe defendant, the defendant
must tax his costs, and sue out a writ of execution against the nominal
plaintiff; and if, upon serving the lessor of the plaintiff with this writ
and a copy of the rule to confess lease, entry, and ouster, the lessor of
the plaintiff does not pay the costs, the court will grant an attachment
against him. 2 Cramp. Bract. 214. In ejectment the unsuccessful party
may re-try the same question as often as he pleases without the
leave of the court ; for by making a fresh demise to another nominal
character, it becomes the action of a new plaintiff upon another right,
and the courts of law cannot any farther prevent this repetition of the
action, than by ordering the proceedings in one ejectment to be stayed
till the costs of a former ejectment, though brought in another court,
be discharged. 2 Bl. Sep. 1158. Barnes, 133. But a court of equity,
in some instances where there have been several trials in ejectment
for the same premises, though the title was entirely legal, has granted
a perpetual injunction. 1 P. W. 672.
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quate ; amounting commonly to one shilling, or some other
trivial sum. In order therefore to complete the remedy,
when the possession has been long detained from him that
had the right to it, an action of trespass also lies, after a re
covery in ejectment, to recover the mesne profits which the
tenant in possession has wrongfully received. Which action
may be brought in the name of either the nominal plaintiff in
the ejectment, or his lessor, against the tenant in possession :
whether he be made party to the ejectment, or suffers judg
ment to go by default x. In this case the judgment in eject
ment is conclusive evidence against the defendant, for all
profits which have accrued since the date of the demise
stated in the former declaration of the plaintiff; but if the
plaintiff sues for any antecedent profits, the defendant may
make a new defence (5).
SUCH is the modern way of obliquely bringing in question
the title to lands and tenements, in order to try it in this col
lateral manner ; a method which is now universally adopted
in almost every case. It is founded on the same principle
as the ancient writs of assize, being calculated to try the mere
fiossessory
actions,
title toasanbeing
estateinfinitely
; and hath
more
succeeded
convenient
to those
for real
at.[206] proceeding
tabling the end
being
of justice;
entirely because
fictitious,the
it isform
wholly
of the
in
the power of the court to direct the application of that fiction,
so as to prevent fraud and chicane, and eviscerate the very
truth of the title. The writ of ejectment and its nominal
parties (as was resolved by all the judges y) are " judicially
" to be considered as the fictitious form of an action, really
" brought by the lessor of the plaintiff against the tenant in
" possession : invented, under the control and power of the
x Burr. 663.

y Mich. 3» Geo. II. 4 Burr. 668.

(5) The defendant may plead the statute of limitations, and by that
ineans protect himself from the payment of all mesne profits, except
those which have accrued within the last six years. Bull. N. P. 88.
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" court, for the advancement of justice in many tespeets ; and
" to force the parties to go to trial on the merits, without be" ing entangled in the nicety of pleadings on either side."
BUT a writ of ejectment is not an adequate means to try
the title of all estates ; for on those things, whereon an entry
cannot in fact be made, no entry shall be supposed by any
fiction of the parties. Therefore an ejectment win not lie of
an advowson, a rent, a common, or other incoporeal heredita
ment z : except for tithes in the hands of lay appropriators,
by the express purview of statute 32 Hen. VIII. c. 7. which
doctrine hath since been extended by analogy to tithes in the
hands of the clergy a : nor will it lie in such cases, where the
entry of him that hath right is taken away by descent, dis
continuance, twenty years dispossession, or otherwise.
THIS action of ejectment is however rendered a very easy
and expeditious remedy to landlords whose tenants are in
arrear, by statute 4 Geo. II. c. 28. which enacts, that every
landlord, who hath by his lease a right of re-entry in case of
non-payment of rent, when half a year's rent is due, and no
sufficient distress is to be had, may serve a declaration in
ejectment on his tenant, or fix the same upon some notorious
part of the premises, which shall be valid without any formal
re-entry or previous demand of rent. And a recovery in such
ejectment shall be final and conclusive, both in law and
equity, unless the rent and all costs be paid or tendered with
in six calendar months afterwards (6).
2. THE writ of quare ejecit infra terminum lieth, [207]
by the ancient law, where the wrongdoer or ejector
is not himself in possession of the lands, but another who
claims under him. As where a man leaseth lands to another
z Brownl. 129. Cro. Car. 492. Stra. 54.

a Cro. Cur. 301. 2 Lord Raym. 789.

(6) Where there is a sufficient distress upon the premises, the land
lord cannot maintain an ejectment upon his right of re-entry for non
payment of rent, if he has not demanded the rent on the very day on
which it was due.
VOL. ill.
31
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for years, and, after the lessor or reversioner entereth, and
maketh a feoffment in fee, or for life, of the same lands to a
stranger : now the lessee cannot bring a writ of ejections
firmae or ejectment against the feoffee ; because he did not
eject him, but the reversioner : neither can he have any such
action to recover his term against the reversioner, who did
oust him ; because he is not now in possession. And upon
that account this writ was devised, upon the equity of the
statute Westm. 2. c. 24. as in a case where no adequate
remedy was already provided b. And the action is brought
against the feoffee for deforcing, or keeping out, the original
lessee, during the continuance of his term ; and herein, as in
the ejectment, the plaintiff shall recover so much of the
term as remains ; and also shall have actual damages for that
portion of it whereof he has been unjustly deprived. But
since the introduction of fictitious ousters, whereby the title
may be tried against any tenant in possession, (by what
means soever he acquired it,) and the subsequent recovery
of damages by action of trespass for mesne profits, this
action is fallen into disuse.
b F. K. B. l'J».
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CHAPTER THE TWELFTH.

OF TRESPASS.
-IN the two preceding chapters we have considered such in
juries to real property, as consisted in an ouster, or amotion
of the possession. Those which remain to be discussed are
such as may be offered to a man's real property without any
amotion from it.
THE second species therefore of real injuries, or wrongs
that affect a man's lands, tenements, or hereditaments, is that
of tresfiass. Trespass, in its largest and most extensive sense,
signifies any trangression or offence against the law of nature,
of society, or of the country in which we live ; whether it
relates to a man's person, or his property. Therefore beat
ing another is a trespass ; for which (as we have formerly
seen) an action of trespass -vi et armis in assault and battery
will lie ; taking or detaining a man's goods are respectively
trespasses ; for which an action of trespass vi et armis, or on
the case in trover and conversion, is given by the law : so
also non-performance of promises or undertakings is a tres
pass, upon which an action of trespass on the case in assumfixit is grounded : and, in general, any misfeasance or act of
one man, whereby another is injuriously treated or damnified,
is a transgression or trespass in its largest sense ; for which
•we have already seena that, whenever the act itself is direct
ly and immediately injurious to the person or pro
perty of another, and therefore necessarily accom- [209]
panied with some force, an action of trespass -vi et
armis will lie ; but, if the injury is only consequential, a
special action of trespass on the case may be brought (1).
a See pag. 123.

•(1) The distinctions between actions of trespass vi et armis for aft
immediate injury, and -actions of trespass upon the c»se for a conse-
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BUT in the limited and confined sense, in which we are at
present to consider it, it signifies no more than an entry on
another man's ground without a lawful authority, and doing
some damage, however inconsiderable, to his real property.
For the right of meurn and tuum, or property in lands, being
once established, it follows as a necessary consequence, that
this right must be exclusive ; that is, that the owner may
retain to himself the sole use and occupation of his soil :
every entry therefore thereon without the owner's leave, and
especially if contrary to his express order, is a trespass or
transgression. The Roman laws seem to have made a direct
prohibition necessary, in order to constitute this injury : " qut
" alienum fundum ingreditur, jlatest a domino, si is firae-vi" derit, firohiberi ne ingrediatur b." But the law of England,
justly considering that much inconvenience may happen to
b Inst. 2. 1. 12.

quential damage, are frequently very delicate : see the subject mucly
considered in 2 Bl. Rep. 892, in a case where an action of trespass «<
et armis was brought against the defendant for throwing a lighted
squib in a public market, which fell upon a stall, the owner of which,
to defend himself and his goods, took it up, and threw it to another
part of the market, where it struck the plaintiff and put out his eye.
The question was much discussed, whether the person injured ought
to have brought an action of trespass vi et armis, or an action upon the
case ; and one of the four judges strenuously contended that it ought
to have been an action upon the case. But I should humbly conceive,
that the question was more properly this, viz. whether an action of
trespass vi et armis lay against the original or the intermediate thrower,
or whether the act of the second thrower was involuntary, (which
seems to have been the opinion of the jury,) or wilful and mischievous,
and if so, whether he alone ought not to have been answerable for the
consequences. For if A throws a stone at B, which after it lies quietly
at his foot, B takes up and throws again at C, it is presumed that C has
his action against B only ; but if it is thrown at B, and B, by warding
it off from himself, gives it a different direction, in consequence of
which it strikes C, in that case, it is wholly the act of A, and B must
be considered merely as an inanimate object, which may chance to
divert its course.
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the owner, before he has an opportunity to forbid the entry,
has carried the point much farther, and has treated every
entry upon another's lands, (unless by the owner's leave, or
in some very particular cases,) as an injury or wrong, for
satisfaction of which an action of trespass will lie ; but deter
mines the quantum of that satisfaction, by considering how
far the offence was wilful or inadvertent, and by estimating
the value of the actual damage sustained.
EVERY unwarrantable entry on another's soil the law enti
tles a trespass by breaking his close ; the words of the writ of
trespass commanding the defendant to shew cause quare
clausum querentisfregit. For every man's land is in the eye
of the law inclosed and set apart from his neighbours : and
that either by a visible and material fence, as one field is
divided from another by a hedge ; or, by an ideal in
visible boundary, existing only in the contemplation [210]
of law, as when one man's land adjoins to another's
in the same field. And every such entry or breach of a
man's close carries necessarily along with it some damage
or other : for, if no other special loss can be assigned, yet
still the -words of the writ itself specify one general damage,
viz. the treading down and bruising his herbagec.
ONE must have a property (either absolute or temporary)
in the soil, and actual possession by entry, to be able to main
tain an action of trespass : or, at least, it is requisite that the
party have a lease and possession of the vesture and herbage
of the land d. Thus if a meadow be divided annually among
the parishioners by lot, then, after each person's several por
tion is allotted, they may be respectively capable of maintain
ing an action for the breach of their several closes c : for they
have an exclusive interest and freehold therein for the time.
But before entry and actual possession, one cannot maintain
an action of trespass, though he hath the freehold in law f.
And therefore an heir before entry cannot have this action
against an abator : though a disseisee might have it against the
.c F. N. B. 87, 88.
d Dyer. 285. 2 Roll. Abr. 549.

e Cro. Eli7.. 421.
f 2 Rol. Abr. 553.
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disseisor, for the injury done by the disseisin itself, at which
time the plaintiff was seized of the land : but he cannot have
it for any act done after the disseisin, until he hath gained
possession by re-entry, and then he may well maintain it for
the intermediate damage done ; for after his re-entry the law,
by a kind ofjus fiostliminii, supposes the freehold to have all
along continued in him %. Neither, by the common law, in
case of an intrusion or deforcement, could the party kept out
of possession sue the wrongdoer by a mode of redress, which
was calculated merely for injuries committed against the
land while in the fiossession of the owner. But now by the
statute 6 Ann. c. 18. if a guardian or trustee for any infant,
a husband seized jure uxoris, or a person having any
estate or interest determinable upon a life or lives, pi I]
shall, after the determination of their respective in
terests, hold over and continue in possession of the lands or
tenements, without the consent of the person entitled thereto,
they are adjudged to be trespassers ; and any reversioner of
remainder-man, expectant on any life-estate, may once in
every year, by motion to the court of chancery, procure the
cestuy que vie to be produced by the tenant of the land, or
may enter thereon in case of his refusal or wilful neglect.
And by the statutes of 4 Geo. II. c. 28. and 1 1 Geo. II. c.
19. in case after the determination of any term of life, lives,
or years, any person shall wilfully hold over the same, the
lessor or reversioner is entitled to recover by action of debt,
either at the rate of double the annual value of the premises,
in case he himself hath demanded and given notice in writ
ing to the tenant to deliver the possession ; or else double the
usual rent, in case the notice of quitting proceeds from the
tenant himself, having power to determine his lease, and he
afterwards neglects to carry that notice into due execution (2).
A MAN is answerable for not only his own trespass, but
that of his cattle also: for, if by his negligent keeping they
g 11 Rep. 5.

(2) See 2 vol. p. 151. n. 5.
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stray upon the land of another, (and much more If he permits,
or drives them on,) and they there tread down his neighbour's
herbage, and spoil his corn or his trees, this is a trespass for
which the owner must answer in damages. And the law
gives the party injured a double remedy in this case ; by
permitting him to destrein the cattle thus damage-feasant,
or doing damage, till the owner shall make him satisfaction ;
or else by leaving him to the common remedy in foro contentiosO^ by action. And the action that lies in either of these
cases of trespass committed upon another's land either by a
man himself or his cattle, is the action of trespass vi et armis ;
whereby a man is called upon to answer, quare vi et armis
clausum ifisius A. afiud B.fregit, et blada ifisius A. ad valentiam centum solidorum ibidem nufier crescentia cum quibusdam
averiis defiastus fuit, conculcavit, et consumfisit, &c.h: for the
law always couples the idea of force with that of
intrusion upon the property of another. And herein, [212}
if any unwarrantable act of the defendant or his beasts
in coming upon the lands be proved, it is an act of trespass
for which the plaintiff must recover some damages ; such
however as the jury shall think proper to assess.
IN trespasses of a permanent nature, where the injury is
continually renewed, (as by spoiling or consuming the herb
age with the defendant's cattle,) the declaration may allege
the injury to have been committed by continuation from one
given day to another, (which is called laying the action with
a continuando,) and the plaintiff shall not be compelled to
bring separate actions for every day's separate offence '. But
where the trespass is by one or several acts, each of which
terminates in itself, and being once done cannot be done
again, it cannot be laid with a continuando : yet if there be
repeated acts of trespass committed, (as cutting down a cer
tain number of trees,) they may be laid to be done, not con
tinually, but at divers days and times within a given period k
h Registr. 94.
i 2 Roll. Abr. 545. U. Ray tn, 2*0.

.

k Salk. 638, 639. I,ort Kavm. 833. 7 Mod,
152.
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IN some cases trespass is justifiable ; or, rather, entry on
another's land or house shall not in those cases be accounted
trespass : as if a man comes thither to demand or pay money,
there payable ; or to execute, in a legal manner, the process
of the law. Also a man may justify entering into an inn or
public house, without the leave of the owner first specially
asked ; because when a man professes the keeping of such inn
or public house, he thereby gives a general license to any
person to enter his doors. So a landlord may justify entering
to destrein for rent ; a commoner to attend his cattle, commoning on another's land ; and a reversioner, to see if any
waste be committed on the estate ; for the apparent necessity
of the thing1. Also it hath been said, that by the common
law and custom of England the poor are allowed to enter
and glean upon another's ground after the harvest,
[2 1 33 without being guilty of trespass m : which humane
provision seems borrowed from the Mosaical law "(3).
In like manner the common law warrants the hunting of
ravenous beasts of prey, as badgers and foxes, in another
1 8 Rep. 146.
m GUb. Ev. JS3. Trials per fait, ch. 1 5.

n Lent. c. 19. v. 9. and c-. 23. v. 22. Deui. <• .
24. v. 19, ire.

fog. 438.

(3) Two actions of trespass have been brought in the common pleas
against gleaners, with an intent to try the general question, mz. whe
ther such a right existed ; in the first, the defendant pleaded that he
being a poor, necessitous, and indigent person, entered the plaintiff's
close to glean ; in the second, the defendant's plea was as before, with
the addition that he was an inhabitant legally settled within the
parish : to the plea in each case there was a general demurrer. Mr.
.T. Gould delivered a learned judgment in favor of gleaning, but the
other three judges were clearly of opinion that this claim had no -foun
dation in law ; that the only authority to support it was an extrajudiciat
dictum of lord Hale ; that it was a practice incompatible with the
exclusive enjoyment of property, and was productive of vagrancy, and
many mischievous consequences. 1 H. SI. Sep. 51.
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man's land ; because the destroying such creatures is said to
be profitable to the public° (4). But in cases where a man
misdemeans himself, or makes an ill use of the authority
with which the law intrusts him j he shall be accounted a tres
passer ab initio P : as if one comes into a tavern and -will not
go out in a reasonable time, but tarries there all night con
trary to the inclinations of the owner ; this wrongful act shall
effect and have relation back even to his first entry, and
make the whole a trespass 1. But a bare non-feasance, as
not paying for the wine he calls for, will not make him a tres
passer ; for this is only a breach of contract, for which the
taverner shall have an action of debt or atsumflsit against himr.
So if a landlord distreined for rent, and wilfully killed the
distress, this by the common law made him a trespasser ab
initio » : and so indeed would any other irregularity have
done, till the statute 11 Geo. II. c. 19. which enacts, that no
subsequent irregularity of the landlord shall make his first
entry a trespass ; but the party injured shall have a special
action of trespass or on the case, for the real specific injury
sustained, unless tender of amends hath been made. But
still, if a reversioner, who enters on pretence of seeing waste,
breaks the house, or stays there all night; or if the com
moner who comes to tend his cattle, cuts down a tree ; in
these and similar cases, the law judges that he entered for
this
monstrates
unlawfulsuch
purpose,
his and
purpose
therefore,
is a trespass,
as the acthewhich
shall der
be
esteemed a trespasser ab initio '. So also in the case of hunt
ing the fox or the badger, a man cannot justify breaking the
soil, and digging him out of bis earth : for though, the la*
o Cro. Jac.321.
p Finch. L. 47. Cro. lac. 148.
q Z Roll. Abr. 561.

r 8 Rep. 147.
> Finch. L. 47.
t 8 Hep. MO.

(4) It has been determined in a late case, that it is lawful to follow
a fox with horses and hounds over another's ground, if no more damage
be done than is necessary for the destruction of the animal by such a
pursuit. 1 T. S. 338.
vol.. lit.
3?
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warrants the hunting of such noxious animals for the public
good, yet it is held u that such things must be done in an
ordinary and usual manner ; therefore, as there is an ordi
nary course to kill them, viz. by hunting, the court held that
the digging for them was unlawful.
A MAN may also justify in an action of trespass, on account
of the freehold and right of entry being in himself; and this
defence brings the title of the estate in question. This is
therefore one of the ways devised, since the disuse of real
actions, to try the property of estates ; though it is not so
usual as that by ejectment, because that, being now a mixed
action, not only gives damages for the ejection, but also pos
session of the land : whereas in trespass, which is merely a
personal suit, the right can be only ascertained, but no pos
session delivered ; nothing being recovered but damages for
the wrong committed.
IN order to prevent trifling and vexatious actions of tres
pass, as well as other personal actions, it is (inter alia)
enacted by statutes 43 Eliz. c. 6. and 22 & 23 Car. II. c.
9. § 136. that where the jury, who try an action of trespass,
give less damages than forty shillings, the plaintiff shall be
allowed no more costs than damages ; unless the judge shall
certify under his hand that the freehold or title of the land
came chiefly in question. But this rule now admits of two
exceptions more, which have been made by subsequent
statutes. One is by statute 8 & 9 W. III. c. 11. which
enacts, that in all actions of trespass, wherein it shall appear
that the trespass was wilful and malicious, and it be so cer
tified by the judge, the plaintiff shall recover full costs (5).
Every trespass is wilful, where the defendant has notice, and
is especially forewarned not to come on the land ; as every
trespass is malicious, though the damage may not amount to
u Cro. Jac. 321.

(5) The judge must certify in open court after the trial, otherwise
the certificate is void. 2 Wilt. 21.
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forty shillings, where the intent of the defendant plainly
appears to be to harass and distress the plaintiff (6). The
other exception is by statute 4 & 5 W. 8c M. c. 23. which
\gives full costs against any inferior tradesman, apprentice,
or other dissolute person, who is convicted of a trespass in
hawking, hunting, fishing, or fowling upon another's land.
Upon this statute it has been adjudged, that if a person be
an inferior tradesman, as a clothier for instance, it matters
not what qualification he may have in point of estate ; but,
if he be guilty of such trespass, he shall be liable to pay full
costs w (7).
w Lord Rayra. 149.

(6) If a person has notice not to come or continue upon another's
land, as if a sportsman has notice or warning not to come again, or to
go off, and he repeats or continues the trespass, upon proof of this, the
judges think themselves bound to certify that the trespass is wilful and
malicious, and the plaintiff will in consequence be entitled to full costs.
\Esp. 425.
It has been determined that the judge was bound to certify, although
the notice had been general to all persons not to trespass upon the
plaintiff's lands, and given four years before, and although the defen
dant was unacquainted with the boundaries of the plaintiff's estate.
6 T. R. 11.
(7) The persons described in the 4 & 5 W. & M. c. 23. are subject
to pay full costs, though the damages are under 40s., without any cer
tificate of the judge or previous notice from the party. The words in
ferior tradesman are so vague that the court of common pleas were
divided in opinion, whether a person who was a surgeon and apothe
cary came under that description. 2 Wile. 70.
It has been decided, that a gentleman's huntsman is not a dissolute
person under this act ; and where the plaintiff states the defendant in
his declaration to be a dissolute person, or other person mentioned in
the act, if he should not prove him so at the trial, still he may recover
a verdict as in a common action of trespass. 2 SI. Rep. 900.

t «» 3

CHAPTER THE THIRTEENTH.

OF NUISANCE.

A THIRD species of real injuries to a man's lands and
tenements, is by nuigance. Nuisance, nocumentum, or annoy- .
ance, signifies any thing that worketh hurt, inconvenience, or
damage. And nuisances are of two kinds ; fiubUc or common
nuisances, which affect the public, and are an annoyance to
all the king's subjects ; for which reason we must refer them
to the class of public wrongs, or crimes and misdemeanors i
and firivate nuisances, which are the objects of our present
consideration, and may be defined, any thing done to the
hurt or annoyance of the lands, tenements, or hereditaments
of another a. We will therefore, first, mark out the several
kinds of nuisances, and then their respective remedies.
I. IK discussing the several kinds of nuisances, we will con
sider, first, such nuisances as may affect a man's corporeal
hereditaments, and then those that may damage such as are
incorporeal.
1. FIBST, as to corfioreal inheritances. If a man builds a
house so close to mine that his roof overhangs my roof, and
throws the water off his roof upon mine, this is a nuisance,
for which an action will lie b. Likewise to erect a house or
other building so near to mine, that it obstructs my ancient
a Finch. L, 188 .

b K. N. B, 184,
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lights and windows, is a nuisance of a similar nature c. But
in this latter case it is necessary that the windows be ancient ;
that is, have subsisted there a long time without interruption ;
otherwise there is no injury done (1). For he hath as much
right to build a new edifice upon his ground, as I have upon
mine : since every man may erect what he pleases upon the
upright or perpendicular of his own soil, so as not to preju
dice what has long been enjoyed by another ; and it was my
foHy to build so near another's ground d. Also, if a person
keeps his hogs, or other noisome animals, so near the house of
another, that the stench of them incommodes him and makes
the air unwholesome (2), this is an injurious nuisance, as it
tends to deprive him of the use and benefit of his house8. A
like injury is, if one's neighbour sets up and exercises any
offensive trade ; as a tanner's, a tallowchandler's, or the like ;
for though these are lawful and necessary trades, yet they
should be exercised in remote places ; for the rule is, " sic utere
" tuo, ut olientan nan laedas :" this therefore is an actionable
nuisance f. So that the nuisances which affect a man's dwelling
may be reduced to these three: 1. Overhanging it: which is
also a species of trespass, for cujus est solum ejus tat usque ad
coelum: 2. Stopping ancient lights : and, 3. Corrupting the air
with noisome smells : for light and air are two indispensable
requisites to every dwelling. But depriving one of a mere mat
ter of pleasure, as of a fine prospect, by building a wall, or the
like ; this, as it abridges nothing really convenient or necessary,
is no injury to the sufferer, and is therefore not an actionable
nuisance s.
c 9 Rep. M.
d Cro. Eliz. 118.

f Cro. Car. 410.
Silk. 419.

g 9 Rep. il.

e 9 Rep. 58.

(1) The judges now hold, that lights will be considered ancient to
support this action, of which there has been an uninterrupted enjoyWent above twenty years.
(2) Lord Mansfield has said, that " it is not necessary that the smell
" should be unwholesome ; it is enough, if it renders the enjoyment of
" life and property uncomfortable." 1 Burr. 337.
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As to nuisance to one's lands : if one erects a smelting bouse
for lead so near the land of another, that the vapor and smoke
kills his corn and grass, and damages his cattle therein, this is
held to be a nuisance h. And by consequence it follows, that if
one does any other act, in itself lawful, which yet being done
in that place necessarily tends to the damage of another's pro
perty, it is a nuisance : for it is incumbent on him to
[218] find some other place to do that act, where it will be
less offensive. So also, if my neighbour ought to scour
a ditch, and does not, whereby my land is overflowed, this is an
actionable nuisance L.
WITH regard to other corporeal hereditaments : it is a nui
sance to stop or divert water that uses to run to another's
meadow or mill k ; to corrupt or poison a waters-course, by
erecting a dye-house or a lime-pit for the use of trade, in the
upper part of the stream ' ; or in short to do any act therein,
that in its consequences must necessarily tend to the preju
dice of one's neighbour. So closely does the law of England
enforce that excellent rule of gospel-morality, of " doing to
" others, as we would they should do unto ourselves."
2. As to incorfioreal hereditaments, the law carries itself
with the same equity. If I have a way, annexed to my estate,
across another's land, and he obstructs me in the use of it,
either by totally stopping it, or putting logs across it, or
ploughing over it, it is a nuisance : for in the first case I cannot
enjoy my right at all, and in the latter I cannot enjoy it so
commodiously as I ought1". Also, if I am entitled to hold a
fair or market, and another person sets up a fair or market
so near mine that he does me a prejudice, it is a nuisance to
the freehold which I have in my market or fair". : But in
order to make this out to be a nuisance, it is necessary, 1 . That
my market or fair be the elder, otherwise the nuisance lies at
my own door. 2. That the market be erected within the
third part of twenty miles from mine. For sir Matthew
h 1 Roll. Aln-. E9.

1 0 Hep. 59. 2 Boll. Abr. 141.

i Hale on F. N. B. 427.

ra F. N. B. 183. 2 Roll. Abr. 140. -

k r. N. It. 184.

n F. N. B. 145. 2 Boll. Abr. 14».

•*
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Hale° construes the dieta, or reasonable day's journey men
tioned by Bracton P, to be twenty miles ; as indeed it is
usually understood, not only in our own law «, but also in the
civil r, from which we probably borrowed it. So that if the
new market be not within seven miles of the old one,
it is no nuisance : for it is held reasonable that every [219]
man should have a market within one-third of a day's
journey from his own home ; that the day being divided into
three parts, he may spend one part in going, another in
returning, and the third in transacting his necessary business
there. If such market or fair be on the same day with mine,
it is firima facie a nuisance to mine, and there needs no proof
of it, but the law will intend it to be so ; but if it be on any
other day, it may be a nuisance ; though whether it is so OF
not, cannot be intended or presumed, but I must make proof
of it to the jury. If a ferry is erected on a river, so near
another ancient ferry as to draw away its custom, it is a nui
sance to the owner of the old one. For where there is a ferry
by prescription, the owner is bound to keep it always in•repair and readiness, for the ease of all the king's subjects ;
otherwise he may be grievously amerced8 : it would be there
fore extremely hard, if a new ferry were suffered to share
his profits, which does not also share his burden. But where
the reason ceases, the law also ceases with it : therefore it is
no nuisance to erect a mill so near mine, as to draw away the
custom unless the miller also intercepts the water. Neither
is it a nuisance to set up any trade, or a school, in neighbour
hood or rivalship with another : for by such emulation the pub
lic are like to be gainers ; and, if the new mill or school occa
sion a damage to the old one, it is damnum absque injuria*.
II. LET us next attend to the remedies, which the law has
given for this injury of nuisance. And here I must premise
that the law gives no firivate remedy for any thing but a firi
vate wrong. Therefore no action, lies for a public or common
o On
p
1. 3.F.c. N.
16.B. 184.

rs 2Ff.Doll.
2. 11.Abr.
1. 140.

q 2 Inst. 567.

t Male on F. >'. B. 184
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nuisance, but an indictment only : because the damage being
common to all the king's subjects, no one can assign his parti
cular proportion of it ; or if he could, it would be extremely
hard, if every subject in the kingdom were allowed to harass
the offender with separate actions. For this reason, no per
son, natural or corporate, can have an action for a public
nuisance, or punish it ; but only the king in his pub[~T!2Cfj lie capacity of supreme governor, and fiater-familias
of the kingdom u. Yet this rule admits of one excep
tion ; where a private person suffers some extraordinary
damage, beyond the rest of the king's subjects, by a public
nuisance ; in which case he shall have a private satisfaction
by action. As if, by means of a ditch dug across a public
way, which is a common nuisance, a man or his horse suffer
any injury by falling therein ; there, for this particular
damage (3), which is not common to others, the party shall
have his action w. Also if a man hath abated, or removed,
a nuisance which offended him, (as we may remember it was
stated in the first chapter of this book, that the party injured
hath a right to do,) in this case he is entitled to no action2.
For he had choice of two remedies ; either without suit,
by abating it himself, by his own mere act and authority ; or
by suit, in which Be may both recover damages, and remove
it by the aid of the law : but, having made his election of one
remedy, he is totally precluded from the other.
THE remedies by suit are, 1 . By action en the ease for da
mages ; in which the party injured shall only recover a satis
faction for the injury sustained ; but cannot thereby remove
the nuisance. Indeed every continuance of a nuisance is held
to be a fresh one y ; and therefore a fresh action will He, and
very exemplary damages will probably be given, if, after one
u Vaugh. 341, 342.
w Co. Litt. 56. 5 Rep. 73.

x 9 Rep. 55.
y a Leon. pi. 129. Cro. Eliz. 402.

(3) But the particular damage in this case must be direct, and
not consequential, at by being delayed in a journey of importance.
Sail. If. P. 26.
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verdict against him, the defendant has the hardiness to con
tinue it. Yet the founders of the law of England did not
rely upon probabilities merely, in order to give relief to the
injured. They have therefore provided two other actions ;
the assize of nuisance, and the writ of quod fiermittat farosterncrc : which not only give the plaintiff satisfaction for his
injury past, but also strike at the root and remove the cause
itself, the nuisance that occasioned the injury. These two
actions however can only be brought by the tenant of the
freehold ; so that a lessee for years is confined to his action
upon the case z.
2. AN assize of nuisance is a writ: wherein it is [221]
stated that the party injured complains of some par
ticular fact done, ad nocumentum liberi tenements sui, and
therefore commanding the sheriff to summon an assize, that
is a jury, and view the premises, and have them at the next
commission of assizes, that justice may be done therein" :
and, if the assize is found for the plaintiff, he shall have judg
ment of two things ; 1. To have the nuisance abated ; and
2. To recover damages b. Formerly an assize of nuisance
only lay against the very wrongdoer himself who levied, or did,
the nuisance ; and did not lie against any person to whom he
had aliened the tenements, whereon the nuisance was situ' ated. This was the immediate reason for making that
equitable provision in statute Westm. 2. 13 Edw. I. c. 24.
for granting a similar writ, in casu consimili, where no former
precedent was to be found. The statute enacts, that " de
" caetero non recedant querentes a curia domini rtgis, firo te
" quod tenementum transfertur de uno in alium ;" and then
gives the form of a new writ in this case : which only differs
from the old one in this, that, where the assize is brought
against the very person only who levied the nuisance, it is
said " quod A. (the wrongdoer) injuste levavit tale nocumen" turn;" but, where the lands are aliened to another person,
the complaint is against both ; " quod A. (the wrongdoer) et
z Finch. L. 289.

VOL. irr.
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" B. (the alienee) levaverunt0." For every continuation, as
was before said, is a fresh nuisance ; and therefore the com
plaint is as well grounded against the alienee who continues
it, as against the alienor who first levied it.
3. BEFORE this statute, the party injured, upon any alien
ation of the land wherein the nuisance was set up, was driven
to his quod fiermittat firosternere ; which is in the nature of a
writ of right, and therefore subject to greater delays'1. This
is a writ commanding the defendant to permit the plaintiff to
abate, quod fiermittat firosternere, the nuisance com[222] plained of; and, unless he so permits, to summon
him' to appear in court, and shew cause why he will
not e. And this writ lies as well for the alienee of the party
first injured, as against the alienee of the party first injuring;
as hath been determined by all the judges f. And the plain
tiff shall have judgment herein to abate the nuisance, and to
recover damages against the defendant.
BOTH these actions, of assize ofnuisance, and of quod fier
mittat firosternere, are now out of use, and have given way to
the action on the case ; in which, as was before observed, no
judgment can be had to abate the nuisance, but only to reco
ver damages. Yet, as therein it is not necessary that the
freehold should be in the plaintiff and defendant respective
ly, as it must be in these real actions, but it is maintainable
by one that hath possession only, against another that hath
like possession, the process is therefore easier : and the
effect will be much the same, unless a man has a very obsti
nate as well as an ilKnatured neighbour : who had rather
continue to pay damages, than remove his nuisance. For
in such a case, recourse must at last be had to the old and
sure remedies, which will effectually conquer the defendant's
perverseness, by sending the sheriff with hisfiosse comitatug,
or power of the county, to level it.
t Ibi<).

d 2 Inat. 401.

e F. N. B. 124.

f S Rep 100, 10 1.
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CHAPTER THE FOURTEENTH,

OF WASTE.
J. HE fourth species of injury, that may be offered to one's
real property, is by waste, or destruction in lands and tene
ments. What shall be called waste was considered at large
in a former volume3, as it was a means of forfeiture, and
thereby of transferring the property of real estates. I shall
therefore here only beg leave to remind the student, that
waste is a spoil and destruction of the estate, either in houses,
woods, or lands ;' by demolishing not the temporary profits
only, but the very substance of the thing ; thereby rendering
it wild and desolate ; which the common law expresses very
significantly by the word -vastum: and that this -vastum, or
waste, is either voluntary, or permissive ; the one by an actual
and designed demolition of the lands, woods, and houses ;
the other arising from mere negligence, and want of suffi
cient care in reparations, fences, and the like. So that my
only business is at present to shew, to whom this waste is an
injury, and of course who is entitled to any, and what, remedy
by action.
I. THE persons, who may be injured by waste, are such
as have some interest in the estate wasted ; for if a man be the
absolute tenant in fee -simple (l), without any incumbrance
a Sec vol. II. ch. 18.

(1) A tenant in fee-tail has the same uncontrolled and unlimited
power in committing waste, as a tenant in fee-simple

224

PRIVATE

BOOK HI.

or charge on the premises, he may commit whatever waste
peachable
his own indiscretion
or accountable
may prompt
for it to
him
anyto,one.
without
And,
being
though
imhis heir is sure to be the sufferer, yet nemo est haeres viventis; no man is certain of succeeding him, as well on account
of the uncertainty which shall die first, as also because he has
it in his own power to constitute what heir he pleases, accord
ing to the civil law notion of an haeres natus and an haeres
factus : or, in the more accurate phraseology of our English
law, he may aliene or devise his estate to whomever he
thinks proper, and by such alienation or devise may disin
herit his heir at law. Into whose hands soever therefore the
estate wasted comes, after a tenant in fee-simple, though the
waste is undoubtedly damnum, it is damnum abgque injuria.
ONE species of interest, which is injured by waste, is
that of a person who has a right of common in the place
wasted ; especially if it be common of estovers, or a right
of cutting and carrying away wood for house-bote, ploughbote, Ifc. Here, if the owner of the wood demolishes the
whole wood, and thereby destroys all possibility of taking
estovers, this is an injury to the commoner, amounting to
no less than a disseisin of his common of estovers, if he
chooses so to consider it ; for which he has his remedy to
recover possession and damages by assize, if entitled to a
freehold in such common : but if he has only a chattel inte
rest, then he can only recover damages by an action on the
case for this waste and destruction of the woods, out of
which his estovers were to issue b.
BUT the most usual and important interest, that is hurt by
this commission of waste, is that of him who hath the remain
der or reversion of the inheritance after a particular estate
for life or years in being. Here, if the particular tenant, (be
it the tenant in dower or by courtesy, who was answerable
for waste at the common law c, or the lessee for life or years,
who was first made liable by the statutes of Marlbridge d and
bl', N. D, 59. 9 Rep. Ill

c 2 lost. 299.

d 52 Hen. IIL c. 23.
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of Gloucester6,) if the particular tenant, I say, commits or
suffers any waste, it is a manifest injury to him that has the
inheritance, as it tends to mangle and dismember it of its
most desirable incidents and ornaments, among which timber
and houses may justly be reckoned the principal. To him
therefore in remainder or reversion, to whom the inheritance
appertains in expectancy f, the law hath given an adequate
remedy. For he, who hath the remainderybr life only, is not
entitled to sue for waste ; since his interest may never per
haps come into possession, and then he hath suffered no
injury (2). Yet a parson, vicar, arch-deacon, prebendary,
and the like, who are seized in right of their churches of any
remainder or reversion, may have an action of waste ; for
they, in many cases, have for the benefit of the church and
of the successor a fee-simple qualified : and yet, as they are
not seized in their own right, the writ of waste shall not say,
ad exhaeredationem ifisius, as for other tenants in fee-simple ;
but ad exhaeredationem ecclesiae, in whose vight the fee-sim
ple is holdens.
'
II. THE redress for this injury of waste is of two kinds ;
preventive, and corrective : the former of which is by writ
of estreflement, the latter by that of waste.
1 . ESTREPEMENT is an old French word, signifying the
same as waste or extirpation : and the writ of estrefiement lay
at the common law, after judgment obtained in any action
e « Edw. I. c. S.

t Co. Litt. 53.

g Ibid. 341.

(2) No person is entitled to an action of waste against a tenant for
life, but he who has the immediate estate of inheritance in remainder
or reversion, expectant upon the estate for life. If between the estate
of the tenant for life who commits waste, and the subsequent estate of
inheritance, there is interposed an estate of freehold to any person in
me, then, during the continuance of such interposed estate, the action
of waste is suspended ; and if the first tenant for life dies during the
continuance of such interposed estate, the action is gone for ever.
ffar. Co. Litt. 218. l>
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realh, and before possession was delivered by the sheriff; to
stop any waste which the vanquished party might -be tempted
to commit in lands, which were determined to be no longer
his. But as in some cases the demandant may be justly
apprehensive, that the tenant may make waste or estrefiement
pending the suit, well knowing the weakness of his title,
therefore the statute of Gloucester1 gave another writ of
estrefiement, fiendente filacito, commanding the sheriff
[226J firmly to inhibit the tenant " ne faciat vastum vel
" estrefiamentum fiendents filacito dicto indiscusso k."
And, by virtue of either of these writs the sheriff may resist
them that do, or offer to' do waste ; and, if otherwise he can
not prevent them, he may lawfully imprison the wasters, or
make a warrant to others to imprison them : or, if necessity
require, he may take the fiosse comitatus to his assistance.
So odious in the sight of the law is waste and destruction '.
In suing out these two writs this difference was formerly
observed ; that in actions merely possessory, where no
damages are recovered, a writ of estrefiement might be had
at any time fiendcnte lite, nay even at the time of suing out
the original writ, or first process : but, in an action where
damages were recovered, the demandant could only have a
writ of estrefiement, if he was apprehensive of waste after
verdict had m ; for, with regard to waste done before the ver
dict was given, it was presumed the jury would consider that
in assessing the quantum of damages. But now it seems to
be held, by an equitable construction of the statute of Glou
cester, and in advancement of the remedy, that a writ of
estrefiement, to prevent waste, may be had in every stage, as
well of such actions wherein damages are recovered, as of
those wherein only possession is had of the lands ; for peradventure, saith the law, the tenant may not be of ability to
satisfy the demandant his full damages". And therefore, now,
in an action of waste itself, to recover the place wasted and
hi 62 Edw.
Inst. 328.
I. c. 13.

1m2 F.
Inst.
N. 329.
B. 60, 61.

k Regist. 77.

n Ibid. 61.
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also damages, a writ of estrefiement will lie, as well before as
after judgment. For the plaintiff cannot recover damages
for more waste than is contained in his original complaint :
neither is he at liberty to assign or give in evidence any wastemade after the suing out of the writ : it is therefore reason
able that he should have this writ of fireventive justice, since
he is in his present suit debarred of any farther remedial".
If a writ of estrefiement, forbidding waste, be directed and
delivered to the tenant himself, as it may be, and he after
wards proceeds to commit waste, an action may be carried
on upon the foundation of this writ ; wherein the
only plea of the tenant can be, nonfecit vastum contra [227]
firohibitionem : and, if upon verdict it be found that
he did, the plaintiff may recover costs and damages P, or the
party may proceed to punish the defendant for the contempt :
for if, after the writ directed and delivered to the tenant or
his servants, they proceed to commit waste, the court will
imprison them for this contempt of the writ's. But not so,
if it be directed to the sheriff, for then it is incumbent upon
hirn to prevent the estrefiement absolutely, even by raising
thefiosse comitatus, if it can be done no other way.
BESIDES this preventive redress at common law, the courts
of equity, upon bill exhibited therein, complaining of waste
and destruction, will grant an injunction or order to stay
waste, until the defendant shall have put in his answer, and
the court shall thereupon make farther order. Which is
now become the most usual way of preventing waste.
2. A WRIT of waste is also an action, partly founded upon
the common law and partly upon the statute of Gloucester ;
and may be brought by him who hath the immediate estate
of inheritance in reversion or remainder, against the tenant
for life, tenant in dower, tenant by the courtesy, or tenant for
years. This action is ateo maintainable in pursuance of sta
tute8 Westm. 2. by one tenant in common of the inheri
°5 Rep. 115.
p Moor. 100.
q Hob. 85.

rSEdw. I. c. 5.
s 13 Ediv, I. c. 22.
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tance against another, who makes waste in the estate holden
in common. The equity of which statute extends to jointtenants, but not to coparceners : because by the old law co
parceners might make partition, whenever either of them
thought proper, and thereby prevent future waste, but tenants
in common and joint-tenants could not ; and therefore the
statute gave them this remedy, compelling the defendant
either to make partition, and take the place wasted to his own
share, or to give security not to commit any farther
waste'. But these tenants in common and joint-te- [228]
nants are not liable to the penalties of the statute of
Gloucester, which extends only to such as have life-estates,
and do waste to the prejudice of the inheritance. The waste
however must be something considerable ; for if it amount
only to twelve pence, or some such petty sum, the plaintiff
shall not recover in an action of waste : nam de minimis non
curat lex n (3).
THIS action of waste is a mixed action : partly real, so far
as it recovers land ; and partly personal, so far as it recovers
damages. For it is brought for both those purposes ; and, if
the waste be proved, the plaintiff shall recover the thing or
place wasted, and also treble damages by the statute of Glou
cester. The writ of waste calls upon the tenant to appear and
shew cause, why he hath committed waste and destruction
in the place named, ad exhaeredationem, to the disinherison,
of the plaintiff". And if the defendant makes default, or
does not appear at the day assigned him, then the sheriff is
to take with him a jury of twelve men, and go in person to
the place alleged to be wasted, and there inquire of the waste
done, and the damages ; and make a return or report of
the same to the court, upon which report the judgment is
founded *. For the law will not suffer so heavy a judgment,
t 2 Inst. 403, 404.
u Finch. L. 20.

w 7. N. B. 55.
x Poph. 24.

(3) See 2 Bos. 86,
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as the forfeiture and treble damages, to be passed upon a
mere default, without full assurance that the fact is according
as it is stated in the writ. But if the defendant appears to
the writ, and afterwards suffers judgment to go against him
by default, or upon a nihil dicit, (when he makes no answer,
puts in no plea, in defence,) this amounts to a confession of
tend
the waste
ignorance
; since,ofhaving
the charge.
once appeared,
Now therefore
he cannotthe
now
sheriff
pre«shall not go to the place to inquire of the fact, whether any
waste has, or has not, been committed ; for this is already
ascertained by the silent confession of the defendant : but he
shall only, as in defaults upon other actions, make inquiry of
the quantum of damages ?. The defendant, on the
trial, may give in evidence any thing that proves [229]
there was no waste committed, as that the destruc
tion happened by lightning, tempest, the king's enemies, or
other inevitable accident2 (4). But it is no defence to say,
that a stranger did the waste, for against him the plaintiff
- hath no remedy : though the defendant is entitled to sue such
stranger in an action of trespass m et armis, and shall recover
the damages he has suffered in consequence of such unlaw
ful acta.
WHEN the waste and damages are thus ascertained, either
by confession, verdict, or inquiry of the sheriff, judgment is
given, in pursuance of the statute of Gloucester, c. 5. that the
y Cro. Eliz. 18. 390.

7. Co. Litt. 53.

a Law of niilprita. 112.

(4) Action on the case doth not lie for permissive waste, 5 Sep. 13.
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plaintiff shall recover the place wasted ; for which he has
immediately a writ of seisin, provided the particular estate be
still subsisting, (for, if it be expired, there can be no for
feiture of the land,) and also that the plaintiff shall recover
treble the damages assessed by the jury ; which he must ob
tain in the same manner as all other damages, in actions
personal and mixed, are obtained, whether the particular
estate be expired, or still in being.
sible for fire by negligence, or for other permissive waste, 'without
doubt an action will lie on such express agreement. The same obser
vation holds with respect to tenants for life or years before the statute
of Gloucester; for though the law did not make them liable to any
action, yet it did not restrain them from making themselves liable by
agreement. At the common law, lessees were not answerable to land
lords for accidental or negligent burning ; for as to fires by accident,
it is expressed in Fleta, that,/ortuna ignis vel hujusmodi eventut inopinati
emnes tenentcs excusant; and lady Shrewsbury's case is a direct autho
rity to prove that tenants are equally excusable for fires by negligence.
Fleta, lib. i. c. 12. Then came the statute of Gloucester, which, by
making- tenants for life and years liable to waste without exception,
consequently rendered them answerable for destruction by fire ; but
now by the 6 Ann. c. 31. the ancient law is restored, for the statute
of Anne exempts all persons from actions for accidental fire in any
house, except in the case of special agreements between landlord and
tenant. It has been doubted under this statute, whether a covenant to
repair, generally extends to the case of fire, and so becomes an agree
ment within the statute ; and therefore, where it is intended that the
tenant shall not be liable, it is most usual in the covenant for repairing,
exprcs'sly to except accidents by fire. See Harg. Ce. Lit. 57. a. -
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CHAPTER THE FIFTEENTH.

OF SUBTRACTION.
SUBTRACTION, which is the fifth species of injuries
affecting a man's real property, happens when any persoii
who owes any suit, duty, custom, or service to another, with
draws or neglects to perform it. It differs from a disseisin,
in that this is committed without any denial of the right, con
sisting merely of non-performance ; that strikes at the very
title of the party injured, and amounts to an ouster or actual
dispossession. Subtraction however, being clearly an injury,
is remediable by clue course of law : but the remedy differs
according to the nature of the services ; whether they be due
by virtue of any tenure, or by custom only.
I. FEALTY, suit of court, and rent, are duties and services
visually issuing and arising ratione tenurae, being the condi
tions upon which the ancient lords granted out their lands to
their feudatories : whereby it was stipulated, that they and
their heirs should take the oath of fealty or fidelity to their
lord, which was the feodal bond or commune vinculum between
lord and tenant ; that they should do suit, or duly attend and
follow the lord's courts, and there from time to time give
their assistance, by serving on juries, either to decide the
property of their neighbours in the court-baron, or correct
their misdemeanors in the court-leet ; and, lastly, that they
should yield to the lord certain annual stated returns, in mili
tary attendance, in provisions, in arms, in matters of orna
ment or pleasure, in rustic cntployments or praedial labors,
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or (which is instar omnium) in money, which will provide all
the rest ; all which are comprised under the one general name
of reditus, return, or rent. And the subtraction or nonobservance of any of these conditions, by neglecting to swear
fealty, to do suit of court, or to render the rent or service
reserved, is an injury to the freehold of the lord, by diminish
ing and depreciating the value of his seignory.
THE general remedy for all these is by distress; and it is
the only remedy at the common law for the two first of them.
The nature of distresses, their incidents and consequences,
we have before more than once explained a : it may here suf
fice to remember, that they are a taking of beasts, or other
personal property, by way of pledge to enforce the perform
ance of something due from the party distreined upon. And
for the most part it is provided that distresses be reasonable
and moderate ; but, in the case of distress for fealty or suit of
court, no distress can be unreasonable, immoderate, or too
large b: for this is the only remedy to which the party ag
grieved is entitled, and therefore it ought to be such as is
sufficiently compulsory ; and, be it of what value it will, there
is no harm done, especially as it cannot be sold or made away
with, but must be restored immediately on satisfaction made,
A distress of this nature, that has no bounds with regard to
its quantity, and may be repeated from time to time, until
the stubbornness of the party is conquered, is called a distress
infinite ; which is also used for some other purposes, as in
summoning jurors, and the like.
OTHER remedies for subtraction of rents or services are,
1 . By action of debt, for the breach of this express contract,
of which enough has been formerly said. This is the most
usual remedy, when recourse is had to any action at all for
the recovery of pecuniary rents, to w.hich species of render
almost all free services are now reduced, since the abolition
of the military tenures. But for a freehold rent, reserved oa
a lease for life, &c. no action of debt lay by the common law,
a Sge p»j-e 6. 148.

b Finch. L. 28S.
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duringthe continuance of the freehold out of which it issuedc ;
for the law would not suffer a real injury to be remedied by
an action that was merely fiersonal. However, by the sta
tutes 8 Ann. c. 14. and 5 Geo. III. c. 17. actions of debt may
now be brought at any time to recover such freehold rents.
2. An assize of mart d'ancestor or novel disseisin will lie of
rents as well as of lands d ; if the lord, for the sake of trying
the possessory right, will make it his election to suppose
himself ousted or disseized thereof. This is now seldom
heard of; and all other real actions to recover rent, being in
the nature of writs of right, and therefore more dilatory in
their progress, are entirely disused, though not formally
abolished by law. Of this species however is, 3. The writ
de constietudinibua et servitiis, which lies for the lord against
his tenant, who withholds from him the rents and services
due by custom, or tenure, for his land e. This compels a
specific payment or performance of the rent or service ; and
there are also others, whereby the lord shall recover the land
itself in lieu of the duty withheld. As, 4. The writofcegscrvit : which lies by the statutes of Gloucester, 6 Edw. I. c.
4. and of Westm. 2. 13 Edw. I. c. 21' & 41. when aman who
holds lands of a lord by rent or other services, neglects or
eeaaes to perform his services for two years together ; or
where a religious house hath lands given it, on condition of
performing some certain spiritual service, as reading prayers
or giving alms, and neglects it ; in either of which cases, if
the cesaer or neglect have continued for two years, the lord
or donor and his heirs shall have a writ ofcesaavit to recover
the land itself, eo quod tenens in faciendis servitiis fier biennium jam cessavit?. In like manner, by the civil law, if a
tenant who held lands upon payment of rent or services, or
" jure emflhyteutico," neglected to pay or perform them fier
totiem triennium, he might be ejected from such emphyteutic
lands s. But by the statute of Gloucester, the cessa-vit does not.
lie for lands let upon fee-farm rents, unless they have lain
c 1 Roll. Abr. 595.
dF. N. 11. 195.

e Ibid, 151.

f Ibid. 208.
*
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fresh and uncultivated for two years, and there be not suffi
cient distress upon the premises ; or unless the tenant hath
so inclosed the land, that the lord cannot come upon it to distreinh. For the law prefers the simple and ordinary remedies,
by distress or by the actions just now mentioned, to this ex
traordinary one of forfeiture for a cessavit ; and therefore the
same statute of Gloucester has provided farther, that upon
tender of arrears and damages before judgment, and giving
security for the future performance of the services, the pro
cess shall be at an end, and the tenant shall retain his lands ; to
which the statute of Westm. 2. conforms, so far as may stand
with convenience and reason of law'. It is easy to observe,
that the statute k 4 Geo. II. c. 28, (which permits landlords
who have a right of re-entry for non-payment of rent, to
serve an ejectment on their tenants, when half a year's rent
is due, and there is no sufficient distress on the premises) is
in some measure copied from the ancient writ of cessavit :
especially as it may be satisfied and put an end to in a simi
lar manner, by tender of the rent and costs within six months
after. And the same remedy is, in substance, adopted by
statute 1 1 Geo. II. c. 19. § 16. which enacts, that where any
tenant at rack-rent shall be one year's rent in arrear, and
shall desert the demised premises, leaving the same unculti
vated or unoccupied, so that no sufficient distress can be had :
two justices of the peace (after notice affixed on the premises
for fourteen days without effect) may give the landlord pos
session thereof, and thenceforth the lease shall be void. 5.
There is also another very effectual remedy, which takes
place when the tenant upon a writ of assize for rent, or on a
replevin, disowns or disclaims his tenure, whereby the lord
loses his verdict : in which case the lord may have a writ of
right, sur disclaimer, grounded on this denial of tenure ; and
shall, upon proof of the tenure, recover back the landitself so
holden, as a punishment to the tenant for such his false dis
claimer1. This piece of retaliating justice, whereby the
h F. N. B. 209. 2 Inst. 203.

k See pagt; 206.

, 2 Inst. 401. 400.

1 Bnch. L. 270, 37J-.
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tenant who endeavours to defraud his lord is himself deprived
of the estate, as it evidently proceeds upon feodal principles, so
it is expressly to be met with in the feodal constitutions'" : " va" sallus, qui abnegavit 'feudum ejusrve condilionem, exsfioliabitur."
AND, as on the one hand the ancient law provided these
several remedks to obviate the knavery and punish the ingra
titude of the tenant, so on the other hand it was equally care
ful to redress the oppression of the lord ; by furnishing, 1. The
writ of ne injusle vexes"; which is an ancient writ founded on
that chapter" of magna carta, which prohibits distresses fop
greater services than are really due to the lord ; being itself of
the prohibitory kind, and yet in the nature of a writ of right P.
It lies, where the tenant in fee-simple and his ancestors have
held of the lord by certain services ; and the lord hath obtained
seisin of more or greater services, by the inadvertent payment
or performance of them by the tenant himself. Here the tenant
cannot in an avowry avoid the lord's possessory right, because
of the seisin given by his own hands ; but is driven to this writ,
40 devest the lord's possession, and establish the mere right of
property, by ascertaining the services, and reducing them to
their proper standard. But this writ does not lie for tenant in
tail ; for he may avoid such seisin of the lord, obtained from the
payment of his ancestors, by plea to an avowry in replevin?.
2. The writ otmesne de media; which is also in the nature of a
writ of rights and lies, when upon a subinfeudation the mesfie,
or middle lord9, suffers his under-tenant, or tenant fiaravail, to
.be distreined upon by the lord fiaramount, for the rent due to
him from the mesne lord '. And in such case the tenant shall
have judgment to be acquitted (or indemnified) by the mesne
lord ; and if he makes default therein, or does not appear
originally to the tenant's writ, he shall be forejudged of his
mesnalty, and
paramount
himself«.
the tenant shall hold immediately of the lord
«
m Feud. (. 2. t. 26.
n F. N. B. 10.
o c. 10.
p Booth. 12S.
<I F. N. B. IT. 2 Inlt. 21.

r Booth. 1M.
s See book II. ch. 5. page 59, 60.
t F. N. B. 135.
u 2 Inst. 374.
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II. THUS far of the remedies for subtraction of rents or other
services due by tenure. There are also other services, due by
ancient custom and firescription only. Such is that of doing suit to
another's mill : where the persons, resident in a particular place,
by usage time out of mind have been accustomed to grind their
corn at a certain mill ; and afterwards any of them go to another
mill, and withdraw their suit, (their secta, a sequendo} from the
ancient mill. This is not only a damage, but an injury, to the
owner ; because this prescription might have a very reasonable
foundation, viz. upon the erection of such mill by the ancestors
of the owner for the convenience of the inhabitants, on condi
tion, that when erected, they should all grind their corn there
only. And for this injury the owner shall have a writ de secta
ad molendinum w, commanding the defendant to do his suit at
that mill, quam ad illudfacers debet, el solet, or shew good cause
to the contrary : in which action the validity of the prescription
may be tried, and if it be found for the owner, he shall recover
damages against the defendant*. In like manner, and for like
reasons, the register y will inform us, that a man may have a
writ of secta adfurnum, secta ad torrale, et ad omma alia hujusmodi; for suit clue to \i\sfurnum, his public oven or bakehouse ;
or to his tvrrale, his kiln, or malthouse ; when a person's ances
tors have erected a convenience of that sort for the benefit of
the neighbourhood, upon an agreement (proved by immemorial
custom) that all the inhabitants should use and resort to it, when
erected. But besides these special remedies for subtractions,
to compel the specific performance of the service due by cus
tom : an action on the case will also lie for all of them, to repair
the party injured in damages (1). And thus much for tne
injury of subtraction.
w F. N. B. 123.

x Co. Entr. 491.

y fol. 1st.

(1) This is now the only adtion in use for most of the injuries speci
fied in this chapter ; the ancient appropriate writs have become so obso
lete, that few special pleaders, if any, would know how to proceed in
'them.
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CHAPTER THE SIXTEENTH.

OF DISTURBANCE.
J. HE sixth and last species of real injuries is that of dis
turbance; which is usually a wrong done to some incorporeal
hereditament, by hindering or disquieting the owners in their
regular and lawful enjoyment of ita. I shall consider five
sorts of this injury ; viz. 1. Disturbance of franchises. 2. Dis
turbance of common. 3. Disturbance of ways. 4. Disturbance
of tenure. 5. Disturbance of fiatronage.
I. DISTURBANCE of franchises happens, when a man has
the franchise of holding a court-leet, of keeping a fair or
market, of free-warren, of taking toll, of seizing waifs or
estrays, or (in short) any other species of franchise whatso
ever ; and he is disturbed or incommoded in the lawful exer
cise thereof. As if another, by distress, menaces, or persua
sions, prevails upon the suitors not to appear at my court;
Or obstructs the passage to my fair or market ; or hunts in
my free-warren ; or refuses to pay me the accustomed toll ;
or hinders -me from seizing the waif or estray, whereby it
escapes or is carried out of my liberty ; in every case of this
kind, all which it is impossible here to recite or suggest,
there is an injury done to the legal owner ; his property is
damnified ; and the profits arising from such his franchise
are diminished. To remedy which, as the law has given no
a Tiorti. I.. 187.

vol.. III.
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other writ, he is therefore entitled to sue for damages by a
special action on the case: or, in case of toll, may take a dis
tress if he pleases b.
II. THE disturbance of common comes next to be consi
dered ; where any act is done, by which the right of another
to his common is incommoded or diminished. This may
happen, in the first place, where one who hath no right of
common, puts his cattle into the land ; and thereby robs the
cattle of the commoners of their respective shares of the
pasture. Or if one, who hath a right of common, puts in
cattle which are not commonable, as hogs and goats ; which
amounts to the same inconvenience. But the lord of the soil
may (by custom or prescription, but not without) put a stran
ger's cattle into the common c ; and also by a like prescrip
tion
able for
maycommon
be put into
appurtenant,
the common
cattle
d. that
The are
lordnotalso
commonof the
soil may justify making burrows therein, and putting in rab
bits, so as they do not increase to so large a number as
totally to destroy the commone. But in general, in case the
beasts of a stranger, or the uncommonable cattle of a com
moner, be found upon the land, the lord or any of the com
moners may distrein them damage-feasantf: or the com
moner may bring an action on the case to recover damages,
provided the injury done be any thing considerable: so that
he may lay his action with a fier quod, or allege that thereby
he was deprived of his common. But for a trivial trespass
the commoner has no action ; but the lord of the soil only
for the entry and trespass committed e.
ANOTHER disturbance of common is by surcharging it ; or
putting more cattle therein than the pasture and herbage will
sustain, or the party hath a right to do. In this case he that
surcharges does an injury to the rest of the owners, by de
priving
b Cro. Eliz.
them
US. of their respective
e Cro.portions,
Eli/.. 876. Cro.or
Jac.at195.least
Lutw. 108.
conc 1 Roll. Abr. 396.
d Co. Liu. 122.

f 9 Rep. 112.
g Ibid.
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trading them into a smaller compass. This injury by surcharg
ing can properly speaking only happen, where the common is
afipendant or afifiurtenantb, and of course limitable by law;
or where, when in gross, it is expressly limited and certain :
for where a man hath common in gross, sans nombre or -without
stint, he cannot be a surcharges However, even where a man
is said to have common without stint, still there must be left
sufficient for the lord's own beasts ; : for the law will not sup
pose that, at the original grant of the common, the lord meant
to exclude himself.
THE usual remedies, for surcharging the common, are either
by distreining so many of the beasts as are above the number
allowed, or else by an action of trespass ; both which may be
had by the lord : or lastly, by a special action on the case for
damages; in which any commoner may be plaintiffJ. But the
ancient and most effectual method of proceeding is by writ of
admeasurement of fiasture. This lies, either where a common
appurtenant or in gross is certain as to number, or where a man
has common appendant or appurtenant to his land, the quanti
ty of which common has never yet been ascertained. In either
of these cases, as well the lord, as any of the commoners, is
entitled to this writ of admeasurement ; which is one of those
writs, that are called vicontid\ being directed to the sheriff,
(vice comiti,) and not to be returned to any superior court, till
finally executed by him. It recites a complaint, that the
defendant hath surcharged, sufieroneravit, the common : and
therefore commands the sheriff to admeasure and apportion it ;
that the defendant may not have more than belongs to him,
and that the plaintiff may have his rightful share. And
upon this suit all the commoners shall be admeasured, as
well those who have not, as those who have, surcharged
the common ; as well the plaintiff, as the defendant 1.
The execution of this writ must be by a jury of twelve
men,
hi 1See
Roll.
who
bank
Abr.
II.
are
399.
ch. upon
3.
their oaths k1toF.2 Inst.
N.
ascertain,
B.369.
125. Finch.
under
I., 314. the su-

j Freera. 273.
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perintendence of the sheriff, what and how many cattle each
commoner is entitled to feed. And the rule for this admeasure
ment is generally understood to be, that the commoner shall
not turn more cattle upon the common, than are sufficient to
manure and stock the land to which his right of common is an
nexed ; or, as our ancient law expressed it, such cattle only as are
levant and couchant upon his tenement"1 (1) : which being a
thing uncertain before admeasurement, has frequently, though
erroneously, occasioned this unmeasured right of common to
be called a common without stint or sans nombre n ; a thing
which, though possible in law °, does in fact very rarely exist.
IF, after the admeasurement has thus ascertained the right,
'the same defendant surcharges the common again, the plaintiff
may have a writ of second surcharge, de sectinda sufieroncratione,
which is given by the statute Westm. 2. 13 Edw. I. c. 8. and
thereby the sheriff is directed to inquire by a jury, whether
the defendant has in fact again surcharged the common con
trary to the tenor of the last admeasurement : and if he has,
he shall then forfeit to the king the supernumerary cattle put
in, and also shall pay damages to the plaintiff P. This process
seems highly equitable : for the first offence is held to be com
mitted through mere inadvertence, and therefore there are
no damages or forfeiture on the first writ, which was only
to ascertain the right which was disputed : but the second
offence is a wilful contempt and injustice ; and therefore pu
nished very properly with not only damages, but also for
feiture. And herein the right, being once settled, is never
again disputed ; but only the fact is tried, whether there be
any second surcharge or no : which gives this neglected prO
ca Bro. Abr. t. prescription. 28.
n Hardr. 117.

o Lord Raym. 407.
p F. N. B. 126. 2 Iiut.370.

(1) And agreeably to this rule it has been decided, that a claim of a
right of common for all commonable cattle, levant and couchant, in right
of a messuage, to which no land is appurtenant, cannot be supportedST. S.46.
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ceeding a great advantage over the modern method, by action
on the case, wherein the quantum of common belonging to
the defendant must be proved upon every fresh trial, for
every repeated offence.
THERE is yet another disturbance of common, [240]
when the owner of the land, or other person, so in
closes or otherwise obstructs it, that the commoner is pre
cluded from enjoying the benefit, to which he is by law enti
tled. This may be clone, either by erecting fences, or by
driving the cattle off the land, or by ploughing up the soil
of the common 1. Or it may be done by erecting a warren
therein, and stocking it with rabbits in such quantities, that
they devour the whole herbage, and thereby destroy the
common. For in such case, though the commoner may not
destroy the rabbits, yet the law looks upon this as an injuri
ous disturbance of his right, and has given him his remedy
by action against the owner r. This kind of disturbance does
indeed amount to a disseisin, and if the commoner chooses to
consider it in that light, the law has given him an assize of
novel disseisin, against the lord, to recover the possession of
his 'common'. Or it has given a writ of quod fiermittat,
against any stranger, as well as the owner of the land, in case
of such a disturbance to the plaintiff as amounts to a total
deprivation of his common ; whereby the defendant shall be
compelled to permit the plaintiff to enjoy his common as he
ought '. But if the commoner does not choose to bring a real
action to recover seisin, or to try the right, he may (which is
the easier and more usual way) bring an action on the case
for his damages, instead of an assize or a quod fiermittat ".
THERE are cases indeed, in which the lord may inclose
and abridge the common ; for which, as they are no injury
to any one, so no one is entitled to any remedy. For it is
provided by the statute of Merton, 20 Hen. III. c. 4. that
the lord may aflfiro-ve, that is, inclose and convert to the uses
q Cro. Eliz. 198.
r Cro. Jac. 195.
s F. N. B. 179.

t Finch. L. 375. F. N. B. 123.
u Cro. Jac. 195.
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of husbandry, (which is a melioration or approvement,) any
waste grounds, woods, or pastures, in which his tenants have
common afifiendant to their estates ; provided he
[24 lj leaves sufficient common to his tenants, according to
the proportion -of their land (2). And this is ex
tremely reasonable : for it would be very hard if the lord,
whose ancestors granted out these estates to which the com
mons are appendant, should be precluded from making what
advantage he can of the rest of his manor ; provided such
advantage and improvement be no way derogatory from the
former grants. The statute Westm. 2. 13 Edw. I. c. 46.
extends this liberty of approving, in like manner, against all
others that have common afifiurtenant, or in gross, as well
as against the tenants of the lord, who have their common
afifiendant ; and farther enacts, that no assize of novel dis
seisin, for common, shall lie against a lord for erecting on
the common any windmill, sheephouse, or other necessary
buildings therein specified : which, sir Edward Coke says w,
are only put as examples ; and that any other necessary im
provements may be made by the lord, though in reality they
abridge the common, and make it less sufficient for the com
moners. And lastly by statute 29 Geo. II. c. 36. and 3 1 Geo.
II. c. 41. it is particularly enacted, that any lords of wastes
and commons, with the consent of the major part, in num
ber and value, of the commoners, may inclose any part
thereof, for the growth of timber and underwood.
III. THE third species of disturbance, that of ways, is very
similar in its nature to the last : it principally happening when
a person, who hath a right to a way over another's grounds,
by grant or prescription, is obstructed by inclosures, or other
obstacles, or by ploughing across it ; by which means he can
not enjoy his right of way, or at least not in so commodious
a manner as he might have done. If this he a way annexed
w 2 Inst. 470.

(2) See 2 vol. p. 34. n. 14.
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to his estate, and the obstruction is made by the tenant of the
land, this brings it to another species of injury ; for it is then
a nuisance, for which an assize will lie, as mentioned in a
former chapter x. But if the right of way, thus obstructed
by the tenant, be only in gross, (that is, annexed to a man's
person and unconnected with any lands or tene
ments,) or if the obstruction of a way belonging to [242]
an house or land is made by a stranger, it is then in
either case merely a disturbance : for the obstruction of a
way in gross is no detriment to any lands or tenements, and
therefore does not fall under the legal notion of a nuisance,
which must be laid, ad nocumentum liberi tenementi f ; and the
obstruction of it by a stranger can never tend to put the right
of way in dispute : the remedy therefore for these distur
bances is not by assize or any real action, but by the univer
sal remedy of action on the case to recover damages2.
IV. THE fourth species of disturbance is that of distur
bance of tenure, or breaking that connexion which subsists
between the lord and his tenant, and to which the law pays
so high a regard, that it will not suffer it to be wantonly dis
solved by the act of a third person. To have an estate well
tenanted is an advantage that every landlord must be very sensi
ble of; and therefore the driving away of a tenant from off his
estate is an injury of no small consequence. So that if there
be a tenant at will of any lands or tenements, and a stranger
either by menaces and threats, or by unlawful distresses, or by
fraud and circumvention, or other means, contrives to drive
him away, or inveigle him to leave his tenancy, this the law
very justly construes to be a wrong and injury to the lord a,
and gives him a reparation in damages against the offender
by a special action on the case.
V. THE fifth and last species of disturbance, but by fur
the most considerable, is that of disturbance of fiatronage ;
which is aa hindrance or obstruction of a patron to present
his clerk to a benefice.
x ch. 13. p. 918.
y F. N. B. 183.

z Hale on F. N. B. 185. Lutw. ill. UP.
a Hal. Anal. c. 40. 1 Roll. Abr. 108.
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THIS injury was distinguished at common law from
another species of injury, called usurfiation ; which is an
absolute ouster or dispossession of the patron, and
[243] happens when a stranger, that hath no right, presenteth a clerk, and he is thereupon admitted and
instituted b. In which case, of usurpation, the patron lost
by the common law not only his turn of presenting firo hac
vice, but also the absolute and perpetual inheritance of the
advowson, so that he could not present again upon the next
avoidance, unless' in the mean .time he recovered his right
by a real action, viz. a writ of right ofadvow3onc. The rea, son given for his losing the present turn, and not ejecting
the usurper's clerk, was, that the final intent of the law in
creating this species of property being to have a fit person to
celebrate divine service, it preferred the peace of the church
( provided a clerk were once admitted and insituted) to the
right of any patron whatever. And the patron also lost the
inheritance of his advowson, unless he recovered it in a writ
of right, because by such usurpation he was put out of posses
sion of his advowson, as much as when by actual entry and
ouster he is disseised of lands or houses ; since the only pos
session, of which an advowson is capable, is by actual pre
sentation and admission of one's clerk. As therefore, when
. the clerk was once instituted except in the case of the king,
where he must also be inducted d) the church became abso
lutely full ; so the usurper by such plenarty, arising from his
own presentation, became in fact seised of the advowson :
which seisin it was impossible for the true patron to remove
by any possessory action, or other means, during the plenarty
or fullness of the church ; and when it became void afresh,
lie could not then present, since another had the right of pos
session. The only remedy therefore, which the patron had
left, was to try the mere right in a writ of rig/it of advowson ;
whichb isCo.aLitt.
peculiar
va,
writ of right,
c 6 Rep.
framed
49.
for this special
d Ibid. pur-
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pose, but in every other respect corresponding with other
writs of right e : and if a man recovered therein, he regained
the possession of his advowson, and was entitled to present at
the next avoidance f. But in order to such recovery he must
allege a presentation in himself or some of his ancestors,
which proves him or them to have been once in possession :
for, as a grant of the advowson, during the fulness
of the church, conveys no manner of possession for [244]
the present, therefore a purchaser, until he hath pre
sented, hath no actual seisin whereon to ground a writ of
right s. Thus stood the common law.
BUT bishops, in ancient times, either by carelessness or
collusion, frequently instituting clerks upon the presentation
of usurpers, and thereby defrauding the real patrons of their
right of possession, it was in substance enacted by statute
Westm. 2. ISEdw. I. c. 5. §2. that if a possessory action be
brought within six months after the avoidance, the patron shall
(notwithstanding such usurpation and institution) recover that
very presentation ; which gives back to him the seisin of the
advowson. Yet still, if the true patron omitted to bring his
action within six months, the seisin was gained by the usur
per, and the patron to recover it was driven to the long and
hazardous process of a writ of right. To remedy which it
was further enacted by statute 7 Ann. c. 18. that no usurpa
tion shall displace the estate or interest of the patron, or turn
it to a mere right ; but that the true patron may present upon
the next avoidance, as if no such usurpation had happened.
So that the title of usurpation is now much narrowed, and
the law stands upon this reasonable foundation : that if a stran
ger usurps my presentation, and I do not pursue my right
•within six months, I shall lose that turn without remedy, for
the peace of the church, and as a punishment for my own
negligence ; but that turn is the only one I shall lose thereby.
Usurpation now gains no right to the usurper, with regard to
any future avoidance, but only to the present vacancy i it
e F. N. B. 30.

VOL. III.
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cannot indeed be remedied after six months are past ; but,
during those six months, it is only a species of disturbance.
DISTURBERS of a right of advowson may therefore be
these three persons ; the pseudo-patron, his clerk, and the
ordinary : the pretended patron, by presenting to a church
to which he has no right, and thereby making it litigious or
disputable; the clerk, by demanding or obtaining
[245] institution, which tends to and promotes the same
inconvenience ; and the ordinary, by refusing to ad
mit the real patron's clerk, or admitting the clerk of the pre
tender. These disturbances are vexatious and injurious to him.
who hath the right : and therefore, if he be not wanting to
himself, the law (besides the writ of right ofadvowson, which
is a final and conclusive remedy) hath given him two inferior
possessory actions for his relief; an assize otdarrein firesent
ment, and a writ of quare imfiedit ; in which the patron is al
ways the plaintiff, and not the clerk. For the law supposes
the injury to be offered to him only, by obstructing or refu
sing the admission of his nominee ; and not to the clerk, who
hath no right in him till institution, and of course can suffer
no injury.
1 . AN assize of darrein firesentment, or last presentation,
lies when a man, or his ancestors, under whom he claims,
have presented a clerk to a benefice, who is instituted; and
afterwards upon the next avoidance a stranger presents a
clerk, and thereby disturbs him that is the real patron. In
which case the patron shall have this writh directed to the
sheriff to summon an assize or jury, to inquire who was the
last patron that presented to the church now vacant, of which
the plaintiff complains that he is deforced by the defendant :
and, according as the assize determines that question, a writ
shall issue to the bishop ; to institute the clerk of that patron,
in whose favor the determination is made, and also to give
damages, in pursuance of statute Westm. 2. 13 Edw. I. c. 5,
This question, it is to be observed, was, before the statute
h F. N. B. 31
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7 Ann. before mentioned, entirely conclusive, as between the
patron or his heirs and a stranger : for, till then, the full pos
session of the advowson was in him who presented last and
his heirs : unless, since that presentation, the clerk had been
evicted within six months, or the rightful patron had recover
ed the advowson in a writ of right ; which is a title superior
to all others. But that statute having given a right to any
person to bring a quare imfiedit, and to recover (if
his title be good) notwithstanding the last presenta- [246]
tion, by whomsoever made : assizes of darrein fire
sentment, now not being in any wise conclusive, have been
totally disused, as indeed they began to be before ; a quareimfiedit being a more general, and therefore a more usual
action. For the assize of darrein firesentment lies only where
a man has an advowson by descent from his ancestors ; but
the writ of quare imfiedit is equally remediable whether a
man claims title by descent or by purchase '.
2. I PROCEED therefore, secondly, to inquire into the
nature k of a writ of quare imfiedit, now the only action used
in case of the disturbance of patronage : and shall first premise
the usual proceedings previous to the bringing of the writ.
UPON the vacancy of a living, the patron, we know, is.
bound to present within six calendar months ', otherwise it
will lapse to the bishop. But if the presentation be made
within that time, the bishop is bound to admit and institute
the clerk, if found sufficient"1 ; unless the church be full, or
there be notice of any litigation. For if any opposition be
intended, it is usual for each party to. enter a caveat with,
the bishop, to prevent his institution of his antagonist's
clerk. An institution after a caveat entered is void by
the ecclesiastical .law " ; but this the temporal courts, pay
no regard to, and look upon a caveat as a mere nullity0.
But if two presentations be offered to the bishop upon the
iglnst.355.

mSeehookI.ch.il.

k See Boswell's case, 6 Rep. 48.
1 See book II. cji. 18.

n 1 Burn. 207.
o 1 Roll. Rep. 191.
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same avoidance, the church is then said to become litigious;
and, if nothing farther be done, the bishop may suspend the
admission of either, and suffer a lapse to incur. Yet if the
patron or clerk on either side request him to award a jus fiatronatus^ he is bound to do it. A jus fiatronatus is a commis
sion from the bishop directed usually to his chancellor and
others of competent learning : who are to summon a jury of six
clergymen and six laymen, to inquire into and examine
[247] who is the rightful patron P ; and if, upon such inquiry
made and certificate thereof returned by the commis
sioners, he admits and institutes the clerk of that patron whom
they return as the true one, the bishop secures himself at all
events from being a disturber, whatever proceedings may be had
afterwards in the temporal courts.
THE clerk refused by the bishop may also have a remedy
against him in the spiritual court, denominated a dufilex querela i : which is a complaint in the nature of an appeal from the
ordinary to his next immediate superior ; as from a bishop to
the archbishop, or from an archbishop to the delegates : and if
the superior court adjudges the cause of refusal to be insuffi
cient, it will grant institution to the appellant.
THUS far matters may go on in the mere ecclesiastical course ;
but in contested presentations they seldom go so far : for, upon
the first delay or refusal of the bishop to admit his clerk, the
patron usually brings his writ of quare imfiedit against the bishop,
for the temporal injury done to his property, in disturbing him
in his presentation. And, if the delay arises from the bishop
alone, as upon pretence of incapacity, or the like, then he only
is named in the writ ; but if there be another presentation set
up, then the pretended patrqn and his clerk are also joined in
the action ; or it may be brought against the patron and clerk,
leaving out the bishop ; or against the patron only. But it is
most advisable to bring it against all three : for if the bishop
be left out, and the suit be not determined till the six months
p 1 Bum. 16, 17.

q Ibid. 113.
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are past, the bishop is entitled to present by lapse, for he is
not party to the suit r : but, if he be named, no lapse can pos
sibly accrue till the right is determined. If the patron be
left out, and the writ be brought only against the bishop and
the clerk, the suit is of no effect, and the writ shall abate s ;
for' the right of the patron is the principal question
in the cause'. If the clerk be left out, and has re- [248]
ceived institution before the action brought (as is
sometimes the case), the patron by this suit may recover his
right of patronage, but not the present turn ; for he cannot
have judgment to remove the clerk, unless he be made a
defendant, and party to the suit, to hear what he can allege
against it. For which reason it is the safer way to insert all
three in the writ.
THE writ of quare imfiedit* commands the disturbers, the
bishop, the pseudo-patron, and his clerk, to permit the plain
tiff to present a proper person (without specifying the parti
cular clerk) to such a vacant church, which pertains to his
patronage ; and which the defendants, as he alleges, do ob
struct ; and unless they so do, then that they appear in court
to shew the reason why they hinder him.
IMMEDIATELY on the suing out of the quare imfiedit, if the
plaintiff suspects that the bishop will admit the defendant's
or any other clerk, pending the suit, he may have a prohibi
tory writ, called a ne admittas w ; which recites the conten
tion begun in the king's courts, and forbids the bishop to
admit any clerk whatsoever till such contention be deter
mined. And if the bishop doth, after the receipt of this writ,
admit any person, even though the patron's right may have
been found in a jure fiatronatus, then the plaintiff, after he
has obtained judgment in the quare imfiedit, may remove the
incumbent, if the clerk of a stranger, by writ of scire facias x:
and shall have a special action against the bishop, called a
quarer Cro.
incumbravit,
Jac. 93.
to recover the presentation,
u F. N. and
B. 32. also satis3 Hob. 316.
t 7 Rep. 25.

w Ibid. 37.
I 2 Sid. 944
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faction in damages for the injury done him by incumbering
the church with a clerk, pending the suit, and after the ne
admittas received y. But if the bishop has incumbered the
church by instituting the clerk, before the ne admittas issued,
no quare incumbravit lies ; for the bishop hath no legal notice,
till the writ of ne admittas is served upon him. The
[249J patron is therefore left to his quare imfiedit merely ;
which, as was before observed, now lies (since the
statute of Westm. 2.) as well upon a recent usurpation within
six months past, as upon a disturbance without any usurpa
tion had.
IN the proceedings upon a quare imfiedit, the plaintiff must
set out his title at length, and prove at least one presentation
in himself, his ancestors, or those under whom he claims ;
for he must recover by the strength of his own right, and not
by the weakness of the defendant's z : and he must also shew
a disturbance before the action brought1. Upon this the
bishop and the clerk usually disclaim all title : save only, the
one as ordinary, to admit and institute ; and the other as pre
sentee of the patron, who is left to defend his own right.
And, upon failure of the plaintiff in making out his own title,
the defendant is put upon the proof of his, in order to obtain
judgment for himself, if needful. But if the right be found
for the plaintiff, on the trial, three farther points -are also to
be inquired: 1. If the church be full ; and, if full, then of
whose presentation : for if it be of the defendant's presenta
tion, then the clerk is removable by writ brought in due
time. 2. Of what value the living is: and this in order to
assess the damages which are dkected to be given by the
statute of Westm. 2. 3. In case of plenarty upon an usurpa
tion, whether six calendar b months have passed between the
avoidance and the time of bringing the action : for then it
would not be within the statute, which permits an usurpation
to be devested by a quare imfiedit, brought infra temfitts
y F. N. B, 43.
x Vaugh. 7, 8.

» Hob. 199.
b 2 tot. 361.
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semcstre. So that plenarty is still a sufficient bar in an action
of quare imfledit, brought above six months after the vacancy
happens ; as it was universally by the common law, however
early the action was commenced.
IF it be found that the plaintiff hath the right, and hath
commenced his action in due time, then he shall
have judgment to recover the presentation ; and, if [250]
the church be full by institution of any clerk, to
remove him : unless it were filled fiendente lite by lapse to
the ordinary, he not being party to the suit; in which case the
plaintiff loses his presentation firo hac vice, but shall recover
two years' full value of the church from the defendant the
pretended patron, as a satisfaction for the turn lost by his dis
turbance : or, in case of insolvency, the defendant shall be
imprisoned for two years c. But if the church remains still
void at the end of the suit, then whichever party the presen
tation is found to belong to, whether plaintiff or defendant,
shall have a writ directed to the bishop ad admittendum clericum d, reciting the judgment of the court, and ordering him
to admit and institute the clerk of the prevailing party ; and,
if upon this order he does not admit him, the patron may sue
the bishop in a writ of quare non admisit e, and recover ample
satisfaction in damages.
BESIDES these possessory actons, there may be also had
(as hath before been incidentally mentioned) a writ of right
ofadvowson, which resembles other writs of right: the only
distinguishing advantage now attending it being, that it is
more conclusive than a quare imfiedit ; since to an action of
quare imfiedit a recovery had in a writ of right may be pleaded
in bar.
THERE is no limitation with regard to the time within
which any actions touching advowsons are to be brought ; at
least none later than the times of Richard I. and Henry III. :
for by statute 1 Mar. St. 2. c. 5. the statute of limitations.
32 Hen. VIII. c. 2. is declared not to extend to any writ o!'
c Stat. Westtn. 2, K Edw. X. c. s. «c. 3.

d F. y. B. s«.

* F. 1. B. <r.
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right of advowson, quare imfiedit, or assize ofdarrein firesent
ment, or jus fiatronatus. And this upon very good reason ;
because it may very easily happen that the title to an advow
son may not come in question, nor the right have opportunity
to be tried, within sixty years ; which is the longest period
of limitation assigned by the statute of Henry VIII. For sir
Edward Cokef tells us, that there was a parson of
[25 l] one of his churches, that had been incumbent there
above fifty years ; nor are instances wanting wherein
two successive incumbents have continued for upwards of a
hundred years s. Had therefore the last of these incumbents
been the clerk of an usurper, or had been presented by lapse,
it would have been necessary and unavoidable for the patron,
in case of a dispute, to have recurred back above a century ;
in order to have shewn a clear title and seisin by presentation
and admission of the prior incumbent. But though, for these
reasons, a limitation is highly improper with respect only to
the length of time ; yet, as the title of advowsons is, for want
of some limitation rendered more precarious than that of any
other hereditament, (especially since the statute of queen
Anne hath allowed possessory actions to be brought upon
any prior presentation, however distant,) it might not per
haps be amiss if a limitation were established with respect
to the number of avoidances ; or, rather, if a limitation were
compounded of the length of time and the number of avoid
ances together : for instance, if no seisin were admitted to
be alleged in any of these writs of patronage, after sixty
years and three avoidances were past.
IN a writ of quare imfiedit, which is almost the only real
action that remains in common use, and also in the assize of
darrein firesentment, and writ of right, the patron only, and
not the clerk, is allowed to sue the disturber. But, by vir
tue of several acts of parliament h, there is one species of
f 1 Inst. 115.
g Tu-o successive incumbents of the rectory of Chelsfiehl cum Farnborough in Kent,
continued 101 years ; of whom the former was

admitted in 1650, the latter in 1700, and died
in 1751.
h Stat. 3 Jac. I. c. 5.' 1 W. and M. c. 26.
12 Ann. st. 2. e. 14. 11 Geo. II. c. 17.
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presentations, in which a remedy, to be Sued in the temporal
courts, is put into the hands of the clerks presented, as Well
as of the owners of the advowson. I mean the presentation to
such benefices as belong to Roman catholic patrons ; which)
according to their several counties, 'are vested in and secured '
to the two universities of this kingdom. And particularly by
the statute of 1 2 Ann.st. 2. c. 14. sec. 4. a new method
of proceeding is provided; -viz. that, besides the writs [252}
of quare imfiedit, which the universities as patrons are
entitled to bring, they, or their clerks, may be at liberty to
file a bill in equity against any person presenting to such
livings, and disturbing their right of patronage, pr his cestuy
que trust, or any other person whom they halve cause to sus
pect ; in order to compel a discovery of any secret trusts, fof
the benefit of papists, in evasion of those laws whereby this
right of advowson is vested in those learned bodies : and also
(by the statute 11 Geo. II. c. 17.) to compel a discovery
whether any grant or conveyance, said to be made of such
advowson, were made bona Jifc to a protestant purchaser, for
the benefit ofprotestants, and for a full consideration ; with
out which requisites every such grant and conveyance of any
advowson or avoidance is absolutely null and void. This is
a particular law, and calculated for a particular purpose : but
in no instance but this does the commonlaw permit the cleric
himself to interfere in recovering a presentation, of which he*
>s afterwards to have the advantage. For besides tfoat hp has7
(as was before observed) no temporal right in him till after
institution and induction; and as he therefore can suffer no
wrong, is consequently entitled to no remedy ; this exclusion
of the clerk from being plaintiff seems also to arise from the
very great honor ajid regard which the Jaw pays tp his sacred
function. For it looks upon the cure of souls as too arduous
and important a task to be eagerly sought for by any serious
clergyman ; and therefore will not permit him to contend
openly at law for a charge and trust, which it presumes he
undertakes with diffidence,
vol. in.
37
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BUT when the clerk is in full possession of the benefice,
the law gives him the same possessory remedies to recover his
glebe, his rents, his tithes, and other ecclesiastical dues, by
writ of entry, assize, ejectment, debt, or trespass, (as the case
may happen,) which it furnishes to the owners of lay property.
Yet he shall not have a writ of right, nor such other similar
writs as are grounded upon the mere right ; because he hath
not in him the entire fee and right', but he is entitled to a
special remedy called a writ of juris utrum, which is some
times styled the parson's writ of right k : being the
[253]

highest writ which he can have1. This lies fora
parson or a prebendary at common law, and for a.
vicar by statute 14 Edw. III. c. 17. and is in the nature of an
assize, to inquire whether the tenements in question are
frankalmoign belonging to the church of the demandant, or
else the lay fee of the tenant1". And thereby the demandant
may recover lands and tenements, belonging to the church,
which were aliened by the predecessor; or of which he was
disseized; or which were recovered against him by verdict,
confession, or default, without praying in aid of the patron and
ordinary ; or on which any person has intruded since the pre
decessor's death". But since the restraining statute of L&
Eliz. c. 10. whereby the alienation of the predecessor, or a re
covery suffered by him of the lands of the church, is declared
to be absolutely void, this remedy is of very little use, unless
where the parson himself has been deforced for more than
twenty years° ; for the successor, at any competent time
after his accession to the benefice, may enter, or bring an
ejectment.
i F. N. B. 49.
I k Booth. 221.
,..IJ,N.B..4», ^

Jl'J.':

m Registr. 32.
n F. N. B. 48, 49.
o Booth. 221.
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CHAPTER THE SEVENTEENTH.

OF INJURIES PROCEEDING FROM, OR
AFFECTING, THE CROWN.
.H.AVING in the nine preceding chapters considered the
injuries or private wrongs, that may be offered by one sub
ject to another, all of which are redressed by the command
and authority of the king, signified by his original writs re
turnable in his several courts of justice, which thence derive
a jurisdiction .of examining and determining the complaint ;
I proceed now to inquire into the mode of redressing those^
injuries to which the crown itself is a party : which injuries
fore
are either
cannot
where
without
the crown
a solecism
is the aggressor,
admit of the
and same
whichkind
therer
of
remedy a ; or else is the sufferer, and which then are usually,
remedied by peculiar forms of process, appropriated to the
royal prerogative. In treating therefore of these, we will
consider first, the manner of redressing those wrongs or
injuries which a subject may suffer from the crown, and then
of redressing those which, the crown may receive from a
subject.
I. THAT the king can do no wrong, is a necessary and
fundamental principle of the English constitution: meaning
only, as has formerly been observed1", that, in the first place,
whatever may be amiss in the conduct of public affairs is not
chargeable
a Bro. Abr. (.petition,
personally
12. t. ftrcrogatir.
on the2 king;
•
nor
b Book
is he,
I, oh. but
7. paij.his
243—246.
minis•

2&

PRIVATE

BOOK HI.

ters, accountable for it to the people : and, secondly, that the
prerogative of the crown extends not to do any injury ; for,
being created for the benefit of the people, it cannot be ex
erted to their prejudicec. Whehever therefore it happens,
that, by misinformation, or inadvertence, the crown hath been
induced to invade the private rights of any of its subjects,
though no action will lie against the sovereign d, (for who
shall command the kinge?) yet the law hath furnished the
subject with a decent and respectful mode of removing that
invasion, by informing the king of the true state of the mat
ter in dispute : and, as it presnjnes that to know of any injury
and to redress it are inseparable -n the royal breast, it then
issues as of course in the king's own name, his orders to
bis judges to do justice to the party aggrieved.
THE distance between the sovereign and his subjects is
such, that it rarely can happen that any fiersonal injury can
immediately and directly proceed from the prince to any pri
vate man ; and, as it can so seldom happen, the law in decen
cy supposes that it never will or can happen at all ; because
k feels itself incapable of furnishing any adequate remedy,
"without infringing the dignity and destroying the sovereignty
•f the royal person, by setting up some superior power with
authority to call him to account. The inconveniancy there
fore of a mischief that is barely possible, is (as Mr. Locke
has observed f) well recompensed by the peace of the public
and security of the government, in the person of the chief
magistrate being set out of the reach of coercion. But inju
ries to the rights of fn'ofierty can scarcely be committed by
the crown without the intervention of its officers ; for whom
the law in matters of right entertains no respect or delicacy,
but furnishes various methods of detecting the errors or mis
conduct of those agents, by whom the king has been deceived,
and induced to do a temporary injustice.
THE common law methods of obtaining possession or resti
tution from 'the crown, of either real or personal property,
eFlwd,487.

dJvnkins. TS:

e Finch. L. 83.

f on Gov. p. I. wc. 20J.
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are, I . 'By fietition de drait, or petition of right, which is said
to owe its original to king Edward the first ». 2 . By monstrani
de droit, manifestation or plea of right: both of which may be
preferred or prosecuted either in the chancery or exchequer h.
The former is of use, where the king is in full possession of
any hereditaments Or chattels, and the petitioner suggests such
a right as controverts the title of the crown, grounded on facts
disclosed in the petition itself; in which case he must be care
ful to state truly the whole title of the crown, otherwise the
petition shall abate' ' : and then, upon this answer being-en
dorsed or underwritten by the king, soit droit fait al jtartie,
(let right be done to the party J,) a commission shall issue to
inquire of the truth of this suggestion k : after the return of
which, the king's attorney is at liberty to plead in bar ; and
the merits shall be determined upon issue or demurrer, as in
suits between subject and subject. Thus, if a disseisor of
lands, which are holden of the crown, dies seized without any
heir, whereby the king is firitila facie entitled to the lands,
and the possession is cast on him either by inquest of office,
Or by act of law without any office found ; now the disseisee
shall have remedy by petition of right, suggesting the title
Of the crown, and his own superior right before the disseisin
made '. But where the right of the party, as well as the right
of the crown, appears upon record, there the party shall have'
monstrans de droit, which is putting in a claim of right
grounded on facts already acknowledged and established,
and praying the judgment of the court, whether upon those
facts the king or the subject hath the right. As if, in thei
case before supposed, the whole special matter is found by an
inquest of office, (as well the disseisin, as the dying without
any heir,) the party grieved shall have monatrans de droit at
the common law m. But as this seldom happens, and the
remedy by fietition was extremely tedious and expensive, that
error.
g Bro.
9. Abr. t. prerog. 2 Fitz. Mr. t.

h Skin. 609.
i Finch. L. 159.

jk Slat.
Skin.Tr.
60S.vii.Bast.
134. Kntr, 461.
1 Bro. Abr. t. petition. 20. 4 Rep. 58.
m 4 Rep. 55.
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by monitrans was much enlarged and rendered almost univer
sal by several statutes, particularly 36 Edw. III. c. 13. and 2
and 3 Edw. VI. c. 8. which also allow inquisitions of office
to be traversed or denied, wherever the right of a subject is
concerned, except in a very few cases". These proceedings
are had in the petty-bag office in the court of chancery : and,
if upon either of them the right be determined against the
crown, the judgment is, quod menus domini regis amweantur
etfiossessio restituatur fietenti, salvo jure domini regis°; which
last clause is always added to judgments against the kingp,
to whom no laches is ever imputed, and whose right (till some
late statutesi) was never defeated by any limitation or length
of time. And by such judgment the crown is instantly out
of possession'; so that there needs not the indecent inter
position of his own officers to transfer the seisin from the
king to the party aggrieved.
- II. THE methods of redressing such injuries as the crown
may receive from a subject are,
1 . BY such usual common law actions, as are consistent with
the royal prerogative and dignity. As therefore the king,
by reason of his legal ubiquity, cannot be disseized or dispos
sessed of any real property which is once vested in him, he
can maintain no action which supposes a dispossession of the
plaintiff; such as an assize or an ejectment8 : but he may bring
a quare imftedit1, which always supposes the complainant to
be seized or possessed of the advowson : and he may prose
cute this writ, like every other by him brought, as well in the
kings's bench tt as the common pleas, or in whatever court
he pleases. So too, he may bring an action of trespass for tak
ing away his goods ; but such actions are not usual (though
in strictness maintainable) for breaking his close, or other
injury done upon his soil or possession w. It would be equally
... .•
i
ii
o
p
q
r

Skin. 608.
2 Jnst. (595. Hast. Entr. 463.
Finch. L. 460.
21 Jac. I. c. 2. 9 Geo. III. c. 16.
Finch. L. 459.

s Bro. Abr. t. prerogativc. 89.
t F. N. B. 32.
u Dyversite de courtes. c. bank le roy.
w Bro. Abr. t. prcrog, 130. F. N. I). 90.
Year book. 4 Hen. IV. 4.
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tedious and difficult, to run through every minute distinction
that might be gleaned from our ancient books with regard
to this matter ; nor is it in any degree necessary, as much
easier and more effectual remedies are usually obtained by
such prerogative modes of process, as are peculiarly confined
to
. 2.theSUCH
crown.
is that
. •of inquisition or inquest of office: which is
an inquiry made by the king's officer, his sheriff, coroner, orescheator, virtute officii, or by writ to them sent for that pur
pose, or by commissioners specially appointed, concerning
any matter that entitles the king to the possession of lands or
tenements, goods or chattels x. This is done by a jury of no
determinate number ; being either twelve, or less, or more .
As, to inquire, whether the king's tenant for life died seized,
whereby the reversion accrues to the king : whether A, who
held immediately of the crown, died without heirs ; in which
ease the lands belong to the king by escheat : whether B be
attainted of treason ; whereby his estate is forfeited to the
crown : whether C, who has purchased lands, be an alien ;
which is another cause of forfeiture : whether D be an idiot
a natlvitate ; and therefore, together with his lands, apper
tains to the custody of the king : and other questions of like
import, concerning both the circumstances of the tenant, and
the value or identity of the lands. These inquests of office
were more frequently in practice than at present, during the
continuance of the military tenures amongst us : when, upon
the death of every one of the king's tenants, an inquest of
office was held, called an inquisitio fiost mortem, to inquire of
what lands he died seized, who was his heir, and of what age,
in order to entitle the king to his marriage, wardship, relief,
Jirimer-seisin, or other advantages, as the circumstances of
the case might turn out. To superintend and regulate these
inquiries the court of wards, and liveries was instituted by
statute 32 Hen. VIII. c. 46. which was abolished at the -restora
tion of king Charles the second, together with the oppressivetenures upon which it was founded.
i Finch. L. 323, 4, s.
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WITH regard to other matters, the inquests of office still
remain in force, and are taken upon proper occasions ; being
extended not only to lands, but also to goods and chattels per
sonal, as in the case of wreck, treasure-trove, and the like ;
and especially as tp forfeitures for offences. For every jury
which tries a man for treason 05 felony, every coroner's
inquest that sits upon a felo de se, or one killed by chancemedley, is, not only with regard to chattels, but also as to real
interests, in all respects an inquest of office : and if they find
the treason or felony, or even the flight of the party accused,
(though innocent,) the king is thereupon, by virtue of this
officefound, entitled to have his forfeitures; and also, in the case
of chance-medley, he or his grantees are entitled to such things
by way of deodand, as have moved to the death of the party.
THESE inquests of office were devised by law, as an au
thentic means to give the king his right by solemn matter of
record ; without which he in general can neither take, nor
land,
part from
and greatly
any thing
fory.theFor
safety
it is aofpart
theofsubject,
the liberties
that the
of Engr
king
may not enter upon or seize any man's possessions upon bare
surmises without the intervention of a jury x. It is however
particularly enacted by the statute 33 Hen. VJII. p. 20. that,
in case of attainder for high treason, the king shall have the
forfeiture instantly without any inquisition of office. And, as
the king hath (in general) no title at all to any property ofthis
sort before office found, therefore by the statute 18 Hen. VI.
c. 6. it was enacted, that all letters patent or grants of lands
and tenements before office found, or returned into the exche
quer, shall be void. And, by the bill of rights at the revolu
tion, 1 W. Sc M. st. 2. c. 2. it is declared, that all grants and
promises of fines and forfeitures of particular persons before
conviction (which is here the inquest of office) are illegal and
void ; which indeed was the law of the land in the reign of
Edward the third a.
y Finch. L. 82.

z Oilb. UUt. esdi. 132. Hob. 347,

a 2 Inst. 48
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WITH regard to real property, if an office be found for the
king, it puts him in immediate possession, without the trouble
of a formal entry, provided a subject in the like case would
have had a right to enter ; and the king shall receive all the
mesne or intermediate profits from the time that his title
accrued b. As on the other hand, by the articuli sufler curias0,
if the king's escheator or sheriff seize lands into the king's
hand without cause, upon taking them out of the king's hand
again, the party shall have the mesne profits restored to him.
IN order to avoid the possession of the crown, acquired by
the finding of such office, the subject may not only have his
fietition of right, which discloses new facts not found by the
office, and his monstrans de droit, which relies on the facts as
found ; but also he may (for the most part) traverse or deny
the matter of fact itself, and put it in a course of trial by the
common law process of the court of chancery : yet still, in
some special cases, he hath no remedy left but a mere peti
tion of right d. These traverses, as well as the monstrans de
droit, were greatly enlarged and regulated for the benefit of
the subject, by the statutes before mentioned, and others e.
And in the traverses thus given by statute, which came in
the place of the old petition of right, the party traversing is
considered as the plaintiff f ; and must therefore make out his
own title, as well as impeach that of the crown, and then shall
have judgment quod manus domini regis amoveantur, &c.
3. WHERE the crown hath unadvisedly granted any thing
by letters patent, which ought not to be granted B, or where
the patentee hath done an act that amounts to a for
feiture of the grant h, the remedy to repeal the patent [26 1 J
is by writ of scire facias in chancery '. This may be
brought either on the part of the king, in order td resume
the thing granted ; or, if the grant be injurious to a subject,
b
c
d
e
IS.

Finch. L. 325, 326.
28 Edw. I. si. 3. c. 19.
Finch. L. 324.
Stat. 34 Edw. III. c. 13. 38 Edw. III. c.
a and 3 Edw. VI. c. 8.

VOL. nr.

"8

f Law of nisipriat. 201, 202.
g See book II. ch. 21.
h Dyer. 198.
i 3 Lev. 220. 4 Tnst. 8«.
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the king is bound of right to permit him (upon his petition)
to use his royal name for repealing the patent in a scire
facias*. And so also, if, upon office untruly found for the
king, he grants the land over to another, he who ia grieved
thereby, and traverses the office itself, is entitled before issue
joined to a scire facias against the patentee, in order to avoid
the grant1.
4. AN information on behalf of the crown, filed in the exche
quer by the king's attorney-general, is a method of suit for
recovering money or other chattels, or for obtaining satisfac
tion in damages for any personal wrong m committed in the
lands or other possessions of the crown. It differs from an
information filed in the court of king's bench, of which we
shall treat in the next book ; in that this is instituted to redress
a private wrong, by which the property of the crown is
affected ; that is calculated to punish some public wrong, or
heinous misdemesnor in the defendant. It is grounded on
no writ under seal, but merely on the intimation of the king's
officer the attorney-general, who " gives the court to under" stand and be informed of" the matter in question : upon
which the party is put to answer, and trial is had, as in suits
between subject and subject. The most usual informations
are those of intrusion and debt : intrusion, for any trespass
committed on the lands of the crownu, as by entering thereon
without title, holding over after a lease is determined, taking
the profits, cutting down timber, or the like ; and debt, upon
any contract for monies due to the king, or for any forfeiture
due to the crown upon the breach of a penal statute. This is
most commonly used to recover forfeitures occasioned by
transgressing those laws, which are enacted for the
[262] establishment and support of the revenue : others,
which regard mere matters of police and public con
venience, being usually left to be enforced by common in
formers, in the qui tarn informations or actions, of which we
k 2 Ventr. 344.

m Moor. 375.

1 Bro. Abr. t, sarefadai. 69. 185.

n Cro. Jac. 212. 1 Leon. 48. Savil. 4f>,
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have formerly spoken °. But after the attorney-general has
informed upon the breach of a penal law, no other informa
tion can be received P. There is also an information in rern,
when any goods are supposed to become the property of the
crown, and no man appears to claim them, or to dispute the
title of the king. As anciently in the case of treasure-trove,
wrecks, waifs, and estrays, seized by the king's officer for his
use. Upon such seizure an information was usually filed in
the king's exchequer, and thereupon a proclamation was
made for the owner (if any) to come in and claim the effects ;
and at the same time there issued a commission of afifiraisement to value the goods in the officer's hands : after the return
of which, and a second proclamation had, if no claimant ap
peared, the goods were supposed derelict, and condemned to
the use of the crown i. And when, in later times, forfeitures
of the goods themselves, as well as personal penalties on the
parties, were inflicted by act of parliament for transgressions
against the laws of the customs and excise, the same process
was adopted in order to secure such forfeited goods for the
public use, though the offender himself had escaped the
reach of justice.
5. A WRIT of quo warranto is in the nature of a writ of right
for the king, against him who claims or usurps any office,
franchise, or liberty, to inquire by what authority he supports
his claim, in order to determine the right r. It lies also in
case of non-user or long neglect of a franchise, or mis-user or
abuse of it ; being a writ commanding the defendant to shew
by what warrant he exercises such a franchise, having never
had any grant of it, or having forfeited it by neglect or abuse.
This was originally returnable before the king's justices at
Westminster8; but afterwards only before the jus
tices in eyre, by virtue of the statutes of quo war- [[263]
ranto, 6 Edw. I.e. 1 . and 1 8 Edw. I. st. 2.1 ; but since
those
o See pag.
justices
162.
have given placer to
Finch.
theL.king's
322. 2 Inst.
temporary
282.
comp Hard. 201.
<1 -Glib. hist. of cM!I. ch. 13.

s Old Ifat. Brev. fol. 107. edit. 1534.
i 2 Inst. 498. Hast. Entr. MO.

263

PRIVATE

BOOK III.

missioners of assize, the judges on the several circuits, this
branch of the statutes hath lost its effect u ; and writs of quo
warranto (if brought at all) must now be prosecuted and de
termined before the king's justices at Westminster. And in
case of judgment for the defendant, he shall have an allow
ance of his franchise ; but in case of judgment for the king,
for that the party is entitled to no such franchise, or hath dis
used or abused it, the franchise is either seized into the king's
hands, to be granted out again to whomever he shall please ;
"or, if it be not such a franchise as may subsist in the hands
of the crown, there is merely judgment of ouster, to turn out
the party who usurped it w.
THE judgment on a writ of quo warranto (being in the
nature of a writ of right) is final and conclusive even against
the crown x. Which, together with the length of its process,
probably occasioned that disuse into which it is now fallen,
and introduced a more modern method of prosecution, by
information filed in the court of king's bench by the attorneygeneral, in the nature of a writ of quo warranto : wherein the
process is speedier, and the judgment not quite so decisive.
This is properly a criminal method of prosecution, as well to
punish the usurper by a fine for the usurpation of the fran
chise, as to oust him, or seize it for the crown : but hath Iqng
been applied to the mere purposes of trying the civil right,
seizing the franchise, or ousting the wrongful possessor : the
fine being nominal only.
DURING the violent proceedings that took place in the lat
ter end of the reign of king Charles the second, it was among
other things thought expedient to new-model most of the cor
poration towns in the kingdom ; for which purpose
[264] many of those bodies were persuaded to surrender
their charters, and informations in the nature of quo
warranto were brought against others, upon a sup
posed, or frequently a real, forfeiture of their franchises by
neglect or abuse of them. And the consequence was, that
u 2 Inst. 498.
w Cro. Jac. 259. 1 Show. 280.

x 1 Sidd. 86. Z Show. 47. 12 Mod. 325.
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the liberties of most of them were seized into the hands of
the king, who granted them fresh charters with such altera
tions as were thought expedient ; and, during their state of
anarchy, the crown named all their magistrates. This exer
tion of power, though perhaps in summo jure it was for the
most part strictly legal, gave a great and just alarm ; the new.modelling of all corporations being a very large stride towards
establishing arbitrary power ; and therefore it was thought
necessary at the revolution to bridle this branch of the pre
rogative, at least so far as regarded the metropolis, by statute
2 W. & M. c. 8, which enacts, that the franchises of the city
of London shall never hereafter be seized or forejudged for
any forfeiture or misdemesnor whatsoever.
THIS proceeding is however now applied to the decision
of corporation disputes between party and party, without any
intervention of the prerogative, by virtue of the statute 9 Ann.
ranto
c. 20. towhich
be brought
permits
with
an leave
information
of the court,
in nature
at theofrelation
quo warof
any person desiring to prosecute the same (who is then styled
the relator) against any person usurping, intruding into, or
unlawfully holding any franchise or office in any city, borough,
or town corporate ; provides for its speedy determination ;
and directs that, if the defendant be convicted, judgment of
ouster (as well as a fine) may be given against him, and that
the relator shall pay or receive costs according to the event
of the suit (1).
(1) This statute, with regard to costs, extends only to cases where
the
man,title
is in
of question
a person itobut
be aancorporate
information
officer,
to try
as mayor,
the right
bailiff,
of holding
or free>a
court is not within it, but stands upon the common law only, and being
a prosecution in the name of the king, no costs are given. 1 Burr. 402.
The court of king's bench having a discretionary power of granting
informations in the nature of quo warranto, had long ago established a
general rule to guide their discretion, viz. not to allow in any case an
information in the nature of quo viarranto against any person who had
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6. THE writ of mandamus? is also made by the same statute
9 Ann. c. 20. a most full and effectual remedy, in the first
place, for refusal of admission where a person is entitled to
an office or place in any such corporation ; and, secondly,
for wrongful removal, when a person is legally pos[265] sessed. These are injuries, for which though redress
for the party interested may be had by assize, or
other means, yet as the franchises concern the public, and
may affect the administration of justice, this prerogative writ
also issues from the court of king's bench ; commanding, upon
good cause shewn to the court, the party complaining to be
admitted or restored to his office. And the statute requires,
that a return be immediately made to the first writ of man
damus; which return may be pleaded to or traversed by the
prosecutor, and his antagonist may reply, take issue, or demur,
and the same proceedings may be had, as if an action on the
case had been brought, for making a false return : and, after
judgment obtained for the prosecutor, he shall have a peremp
tory writ of mandamus to compel his admission or restitution ;
which latter (in case of an action) is effected by a writ of resti
tution z. So that now the writ of mandamus, in cases within
y See pag. no.

z 11 Rep. 79.

been twenty years in the possession of his franchise ; but having reason
to consider this too extensive a limit, they resolved upon a new rule,
viz. not to allow such an information against any person who had been
six years in possession. 4 T. S. 284.
But the legislature thinking this too sudden a change in the practice
of the court, and because it did not extend to informations filed by the
attorney-general, enacted by 32 Geo. III. c. 58. that to any information
in the nature of quo viarranto, for the exercise of any corporate office or
franchise, the defendant might plead that he had been in possession of,
or had executed, the office for six years or more. And that no defen
dant should be affected by any defect in the title of the person from
whom he derived his right and title, if that person had been in the
Undisturbed exercise of his office or franchise six years previous to the
filing of the information.
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this statute, is in the nature of an action : whereupon the
party applying and succeeding may be entitled to costs, in
case it be the franchise of a citizen, burgess, or freeman a ;
and also, in general, a writ of error may be had thereupon b.
THIS writ of mandamus may also be issued, in pursuance
of the statute 1 1 Geo. I. c. 4. in case within the regular time
no election shall be made of the mayor or other chief officer
of any city, borough, or town corporate, or (being made) it
shall afterwards become void ; requiring the electors to pro
ceed to election, and proper courts to be held for admitting
and swearing in the magistrates so respectively chosen.
WE have now gone through the whole circle of civil in
juries, and the redress which the laws of England have
anxiously provided for each. In which the student cannot
but observe that the main difficulty which attends their dis
cussion arises from their great variety, which is apt at our
first acquaintance to breed a confusion of ideas, and a kind of
distraction in the memory : a difficulty not a little
increased by the very immethodical arrangement, in [266}
which they are delivered to us by our ancient writers,
and the numerous terms of art in which the language of our
ancestors has obscured them. Terms of art there will un
avoidably be in all sciences ; the easy conception and thorough
comprehension of which must depend upon frequent and
familiar use : and the more subdivided any branch of science
is, the more terms must be used to express the nature of
these several subdivisions, and mark out with sufficient pre
cision the ideas they are meant to convey. But I trust that
this difficulty, however great it may appear at first view, will
shrink to nothing upon a nearer and more frequent approach ;
and indeed be rather advantageous than of any disservice, by
imprinting on the student's mind a clear and distinct notion
of the nature of these several remedies. And, such as it
is, it arises principally from the excellence of our English
laws ; which adapt their redress exactly to the circumstances
a Sttt. 12 Geo. III. c. 21.

b 1 P. Wms. 351.
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of the injury, and do not furnish one and the same action for
different wrongs, which are impossible to be brought within
one and the same description : whereby every man knows
what satisfaction he is entitled to expect from the courts of
justice, and as little as possible is left in the breast of the
judges, whom the law appoints to administer, and not to pre
scribe the remedy. And I may venture to affirm, that there
is hardly a possible injury, that can be offered either to the
person or property of another, for which the party injured
may not find a remedial writ, conceived in such terms as are
properly and singularly adapted to his own particular grie
vance.
IN the several personal actions which we have cursorily
explained, as debt, trespass, detinue, action on the case, and
the like, it is easy to observe how plain, perspicuous, and sim
ple the remedy is, as chalked out by the ancient common
law. In the methods prescribed for the recovery of landed
and other permanent property, as the right is more intricate,
the feodal or rather Norman remedy by real actions is some
what more complex and difficult, and attended with some
delays. And since, in order to obviate those difficul[267] ties, and retrench those delays, we have permitted
the rights of real property to be drawn into question
in mixed or personal suits, we are (it must be owned) obliged
to have recourse to such arbitrary fictions and expedients,
that unless we had developed their principles, and traced out
their progress and history, our present system of remedial
jurisprudence (in respect of landed property) would appear
the most intricate and unnatural that ever was adopted by a
free and enlightened people.
BUT this intricacy of our legal process will be found, when
attentively considered, tp be one of those troublesome, but
not dangerous, evils, which have their root in the frame of
our constitution, and which therefore can never be cured,
without hazarding every thing that is dear to us. In abso
lute governments, when new arrangements of property and
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a gradual change of manners have destroyed the original ideas,
on which the laws were devised and established, the prince by
his edict may promulge a new code, more suited to the present
emergencies. But when laws are to be framed by popular
assemblies, even of the representative kind, it is too Herculean
a task to begin the work of legislation afresh, and extract a new
system from the discordant opinions of more than five hundred
counsellors. A single legislator or an enterprizing sovereign,
a Solon or Lycurgus, a Justinian or a Frederick, may at any
time form a concise, and perhaps an uniform,* plan of justice :
and evil betide that presumptuous subject who questions its
wisdom or utility. But who, that is acquainted with the diffi
culty of new-modelling any branch of our statute laws (though
relating but to roads or to parish settlements) will conceive it
ever feasible to alter any fundamental point of the common law,
with all its appendages and consequents, and set up another rule
in its stead ? When therefore, by the gradual influence of
foreign trade and domestic tranquillity, the spirit of our military
tenures began to decay, and at length the whole structure was
removed, the judges quickly perceived that the forms and delays
of the old feodal actions (guarded with their several outworks :
of essoins, vouchers, aid-prayers, and a hundred other formida
ble intrenchments) were ill suited to that more simple
and commercial mode of property which succeeded [268]
the former, and required a more speedy decision of right
to facilitate exchange and alienation. Yet they wisely avoided
soliciting any great legislative revolution in the old established
forms, which might have been productive of consequences
more numerous and extensive than the most penetrating genius
could foresee ; but left them as they were, to languish in obscu
rity and oblivion, and endeavoured by a series of minute con
trivances to accommodate such personal actions, as were then
in use, to all the most useful purposes of remedial justice : and
where, through the dread of innovation, they hesitated at going
so far as perhaps their good sense would have prompted them,
they left an opening for the more liberal and enterprizing judges,
VOL. in.
"9
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who have sate in our courts of equity, to shew them their error
by supplying the omissions of the courts of law. And, since
the new expedients have been refined by the practice of more
than a century, and are sufficiently known and understood, they
in general answer the purpose of doing speedy and substantial
justice, much better than could now be effected by any great
fundamental alterations. The only difficulty that attends them
arises from their fictions and circuities ; but, when once we
have discovered the proper clew, that labyrinth is easily perva
ded. Our system of remedial law resembles an old Gothic
castle, erected in the days of chivalry, but fitted up for a modern
inhabitant. The moated ramparts, the embattled towers, and
the trophied halls, are magnificent and venerable, but useless,
and therefore neglected. The inferior apartments, now accom
modated to daily use, are cheerful and commodious, though their
approaches may be winding and difficult.
IN this part of our disquisitions I however thought it my
duty to unfold, as far as intelligibly I could, the nature of these
real actions, as well as of personal remedies. And this not only
because they are still in force, still the law of the land, though
obsolete and disused ; and may perhaps, in their turn, be here
after with some necessary corrections called out again into com
mon use ; but also because, as a sensible writer has well
[269] observed z, " whoever considers how great a coherence
" there is between the several parts of the law, and
" how much the reason of one case opens and depends upon
" that of another, will I presume be far from thinking any of
" the old learning useless, which will so much conduce to the
" perfect understanding of the modern." And besides I should
have done great injustice to the founders of our legal constitu
tion, had I led the student to imagine, that the remedial instru
ments of our law were originally contrived in so complicated a
form, as we now present them to his view : had I, for instance,
entirely passed over the direct and obvious remedies by assizes
and writs of entry, and only laid before him the modern method
of prosecuting a writ of ejectment.
z Hawk. Abr. Co. Litt. pref.
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CHAPTER THE EIGHTEENTH.

OF THE PURSUIT OF REMEDIES BY
ACTION; AND FIRST, OF THE ORI
GINAL WRIT.
HAVING, under the head of redress by suit in courts,
pointed out in the preceding pages, in the first place, the
nature and several sfiecies of courts of justice, wherein reme
dies are administered for all sorts of private wrongs ; and, in
the second place, shewn to which of these courts in particu
lar application must be made for redress, according to the dis
tinction of injuries, or, in other words, what wrongs are cog
nizable by one court, and what by another ; I proceeded, under
the title of injuries cognizable by the courts of common law, to
define and explain the specifical remedies by action provided
for every possible degree of wrong or injury; as well such
remedies as are dormant and out of use, as those which are
in every day's practice, apprehending that the reason of the
one could «never be clearly comprehended, without some
acquaintance with the other : and, I am now, in the last place,
to examine the manner in which these several remedies are
pursued and applied, by action in the courts of common law;
to which I shall afterwards subjoin a brief account of the pro
ceedings in courts of equity.
IN treating of remedies by action at common law, I shall
confine myself to the modern method of practice in our courts
of judicature. For, though I thought it necessary to throw
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out a few observations on the nature of real actions, however
at present disused, in order to demonstrate the coherence
and uniformity of our legal constitution, and that there was
no injury so obstinate and inveterate, but which might in the
end be eradicated by some or other of those remedial writs:
yet it would be too irksome a task to perplex both my rea
ders and myself with explaining all the rules of proceeding
in these obsolete actions, which are frequently mere positive
establishments, the forma et figura judicii, and conduce very
little to illustrate the reason and fundamental grounds of the
law. Wherever I apprehend they may at all conduce to this
end, I shall endeavour to hint at them incidentally.
WHAT therefore the student may expect in this and the
succeeding chapters, is an account of the method of proceed
ing in and prosecuting a suit upon any of the personal writs
we have before spoken of, in the court of common fileas at
Westminster ; that being the court originally constituted for
the prosecution of all civil actions. It is true that the courts
of king's bench and exchequer, in order, without intrenching
upon ancient forms, to extend their remedial influence to the
necessities of modern times, have now obtained a concurrent
jurisdiction and cognisance of very many civil suits : but, as
causes are therein conducted by much the same advocates
and attorneys, and the several courts and their judges have
an entire communication with each other, the methods and
forms of proceeding are in all material respects the same in
all of them. So that, in giving an abstract or history a of the
progress of a suit through the court of common pleas, we
a In deducing this history the student must
not expect authorities to be constantly cited ;
as practical knowledge is not so much to be
learned from any books of law, as from experience and attendance on the courts. The
compiler must therefore be frequently obliged
to rely upon his own observations ; which in
general he hath been studious to avoid where
thoseofanyothermijhtbehad. To accompany and illustrate these remarks, such gentlemen as are designed for the profession will

find it necessary to peruse the books tXentries,
ancient and modern ; which are transcripts
of proceedings that have been had in some
particular actions. A book or two of technical learning will also be found very convenient ; from which a man of aliberal education
and tolerable understanding may glean fro
re nata as much as is sufficient for his purpose. These books of practice, as they are
called, are all pretty much on a leve!,in point
of composition and solid instruction ; so that
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shall at the same time give a general account of the proceedings
of the other two courts ; taking notice, however, of any consi
derable difference in the local practice of each. And the same
abstract will moreover afford us some general idea of the con
duct of a cause in the inferior courts of common law, those in
cities and boroughs, or in the court-baron, or hundred, or county
court : all which conform (as near as may be) to the example
of the superior tribunals, to which their causes may probably
be, in some stage or other, removed.
THE most natural and perspicuous way of considering the
subject before us will be (I apprehend) to pursue it in the order
and method wherein the proceedings themselves follow each
other ; rather than to distract and subdivide it by any more
logical analysis. The general therefore and orderly parts of a
suit are these; 1. The original writ: 2. The process: 3. The
pleadings: 4. The issue or demurrer: 5. The trial: 6. The
judgment, and its incidents : 7. The proceedings in nature of
appeals: 8. The execution.
FIRST, then, of the original, or original writ ; which is the
beginning or foundation of the suit. When a person hath re
ceived an injury, and thinks it worth his while to demand a
satisfaction for it, he is to consider with himself, or take advice,
what redress the law has given for that injury ; and thereupon
is ^o make application or suit to the crown, the fountain of all
justice, for that particular specific remedy which he is deter
mined or advised to pursue. As, for money due on bond, an
action of debt; for goods detained without force, an action of
detinue or trover ; or, if taken with force, an action of tresfiass
vi et arms; or to try the title of lands, a writ of entry or action
of trespass in ejectment ; or, for any consequential injury receivthe
very
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ed, a special action on the ease. To this end he is to sue out,
or purchase by paying the stated fees, an original, or original
writ, from the court of chancery, which is the officina justitiae,
the shop or mint of justice, wherein all the king's writs are
framed. It is a mandatory letter from the king in parchment,
sealed with his great seal b, and directed to the sheriff of the
county wherein the injury is committed or supposed so to be,
requiring him to command the wrongdoer or party accused,
either to do justice to the complainant, or else to appear in
court, and answer the accusation against him. Whatever the
sheriff does in pursuance of this writ, he must return or certify
to the court of common pleas, together with the writ itself:
which is the foundation of the jurisdiction of that court, being
the king's warrant for the judges to proceed to the determina
tion of the cause. For it was a maxim introduced by the Nor
mans, that there should be no proceedings in common pleas
before the king's justices without his original writ ; because
they held it unfit that those justices, being only the substitutes
of the crown, should take cognisance of any thing but what was
thus expressly referred to their judgment'. However, in small
actions below the value of forty shillings, which are brought
in the court-baron or county-court, no royal writ is necessary ;
but the foundation of such suits continues to be (as in the times
of the Saxons) not by original writ, but by filaint <* ; that is, by a
private memorial tendered in open court to the judge, wherein
the party injured sets forth his cause of action : and the judge
is bound of common right to administer justice therein, without
any special mandate from the king. Now indeed even the
royal writs are held to be demandable of common right, on pay
ing the usual fees : for any delay in the granting them, or set
ting an unusual or exorbitant price upon them, would be a breach
of magna carlo, c. 29. " nulli vendemus, mdli negabimus, out dif"feremus justitiam vel rectum."
b Finch. L. 237.

c Flet. 1. 2. «. Si.

d Mir. c. 2. sec. 3.
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ORIGINAL writs are either ofitional or fieremfitoryf or, in
the language of our lawyers, they are either a firaecifle, or a
si tefecerit securum «. The firaecifie is in the alternative, com
manding the defendant to do the thing required, or shew the
reason wherefore he hath not done itf. The use of this writ
is -where something certain is demanded by the plaintiff,
which it is incumbent on the defendant himself to perform ;
as, to restore the possession of land, to pay a certain liqui
dated debt, to perform a specific covenant, to render an ac
count, and the like : in all which cases the writ is drawn up
in the form of a firaecifie or command, to do thus or shew
cause to the contrary ; giving the defendant his choice, to
redress the injury or stand the suit. The other species of
original writs is called a sifecerit te securum, from the words
of the writ ; which directs the sheriff to cause the defendant
to appear in court without any option given him, provided
the plaintiff gives the sheriff security effectually to prosecute
his claim %. This writ is in use, where nothing is specifically
demanded, but only a satisfaction in general ; to obtain which,
and minister complete redress, the intervention of some judi
cature is necessary. Such are writs of trespass, or on the
case, wherein no debt or other specific thing is sued for in
certain, but only damages to be assessed by a jury. For this
end the defendant is immediately called upon to appear in
court, provided the plaintiff gives good security of prosecut
ing his claim. Both species of writs are test'd, or witnessed,
in the king's own name.; " witness ourself at Westminster,"
or wherever the chancery may be held.
THE security here spoken of, to be given by the plaintiff
for prosecuting his claim, is common to both writs, though
it gives denomination only to the latter. The whole of it is
at present become a mere matter of form ;.and John Doe and
Richard Roe are always returned as the standing pledges for
this purpose. The ancient use of them was to answer for the
e Fuch. L. 257.

f Append. N° III. sec. 1.

g Append. N° If. sec. I.
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plaintiff, who in case he brought an action without cause, or
failed in the prosecution of it when brought, was liable to an
amercement from the crown for raising a false accusation ;
and so the form of the judgment still is h : In like manner,
as by the Gothic constitutions no person was permitted to
lay a complaint against another, " nisi sub scrifitura aut
" sfiecificatione trium testium, quod actionem -vellet fiersequi'1 ;"
and, as by the laws of Sancho I. king of Portugal, damages
were given against a plaintiff who prosecuted a groundless
action k.
THE day," on which the defendant is ordered to appear in
court, and on which the sheriff is to bring in the writ and
report how far he has obeyed it, is called the return of the
writ ; it being then returned by him to the king's justices at
Westminster. And it is always made returnable at the dis
tance of at least fifteen days from the date or teete, that the
defendant may have time to come up to Westminster, even
from the most remote parts of the kingdom ; and upon some
day in one of the four terms, in which the court sits for the
despatch of business.
(
THESE terms are supposed by Mr. Selden1 to have been
instituted by William the conqueror : but sir Henry Spelman
hath clearly and learnedly shewn, that they were gradually
formed from the canonical constitutions of the church ; being
indeed no other than those leisure seasons of the year, which
were not occupied by the great festivals or fasts, or which
were not liable to the general avocations of rural business.
Throughout all Christendom, in very early times, the whole
year was one continual term for hearing and deciding causes.
For the Christian magistrates, to distinguish themselves from
the heathens, who were extremely superstitious in the obser
vation of their dies fasti et nefasti, went into a contrary ex!reme, and administered justice upon all days alike. Till at
h Finch. I.. 139. 252.
j Stiern. it jure Gorton 1. 3. c. 7.

k Mod. Un. Hist. xsii. 45.
1 Jtan. jingl. 1. 2. sec. 9.
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length the church interposed and exempted certain holy sea
sons from being profaned by the tumult of forensic litiga
tions. As, particularly, the time of advent and Christmas,
which gave rise to the winter vacation ; the time of lent and
easter, which created that in the spring ; the time of pentecost, which produced the third ; and the long vacation, be
tween midsummer and michaelmas, which was allowed for
the hay time and harvest. All Sundays also, and some par
ticular festivals, as the days of the purification, ascension,
and some others, were included in the same prohibition :
which was established by a canon of the church, d, D. 517.
and was fortified by an imperial constitution of the younger
Theodosius, comprised in the Theodosian codem.
AFTERWARDS, when our own legal constitution came to
be settled, the commencement and duration of our law terms
were appointed with an eye to those canonical prohibitions ;
and it was ordered by the laws of king Edward the confes
sor", that from advent to the octave of the epiphany, from
sefituagesima to the octave of easter, from the ascension to
the octave of pentecost, and from three in the afternoon of
all Saturdays till monday morning, the peace of God and of
holy church shall be kept throughout all the kingdom. And
so extravagant was afterwards the regard that was paid to
these holy times, that though the author of the mirror «
mentions only one vacation of any considerable length, con
taining the months of August and September, yet Britton
is express P, that in the reign of King Edward the first no
secular plea could be held, nor any man sworn on the evan«
gelistsi, in the times of advent, lent, pentecost, harvest and
vintage,
vals. But
thehedays
adds,
of that
the great
the bishops
litanies,didand
nevertheless
all solemn grant
festir
dispensations, (of which many 1are preserved in Rymer's
foedera r,) that assizes and juries might be taken in some of
m Spdraan of ihe terms.
n c. 3. de temporibus et diebus pacis.
o c. 3. sec. 8.

VOL. iif.

'

p c. S3.
q See pa& 59.
r temp- Hen. TJl. passim
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these holy seasons. And soon afterwards a general dispen
sation was established by statute Westm. 1. 3 Edw. I. c. 51.
which declares, that, " by the assent of all the prelates, as" sizes of novel disseisin, mart d'ancestor, and darrein firesent" munt, shall be taken in advent, septuagesima, and lent ; and
" that at the special request of the king to the bishops." The
portions of time, that were not included within these pro
hibited seasons, fell naturally into a fourfold division, and,
from some festival day that immediately preceded their com
mencement, were denominated the terms of St. Hilary, of
Easter, of the Holy Trinity, and of St. Michael: which
terms have been since regulated and abbreviated by several
acts of parliament ; particularly Trinity term by statute
32 Hen. VIII. c. 21. and Michaelmas term by statute
16 Car. I. c. 6. and again by statute 24 Geo. II. c. 48. .
THERE are in each of these terms stated days called day*
in bank, dies in banco ; that is, days of appearance in the court
of common bench. They are generally at the distance of
about a week from each other, and have reference to some
festival of the church. On some one of these days in bank
all- original writs must be made returnable ; and therefore
they are generally called the returns of that term : whereof
every term has more or less, said by the mirror s to have
been originally fixed by king Alfred, but certainly settled as
early as the Statute of 51 Hen. 3. st. 2. But though many
of the1 return days are fixed upon sundays, yet the court
never sits to receive these returns till the monday after ' :
and therefore no proceedings can be held, or judgment can
be given, or supposed to be given, on the sunday u.
THE first return in every term is, properly speaking, the
first day in that term ; as, for instance, the octave of St. Hil
ary, or the eighth day inclusive after the feast of that saint :
which
s c. s. sec.
falling
108.
on the thirteenthu 1of
Jon.January,
156. Swann the
and Broome.
octaveS. thereS. Micft.
t Kegistr. 15. Salk. 627. 6 Mod, 2(0.

S Geo. III. et in Dam. Prx. (766.
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fore or first day of Hilary term is the twentieth of January.
cuses
And thereon
for suchtheascourt
do not
sits appear
to takeaccording
essoigns, or
to the
ex- [278J
summons of the writ : wherefore this is usually
called the essoign day of the term. But on every returnday in the term, the person summoned has three days of
grace, beyond the day named in the writ, in which to make
his appearance ; and if he appears on the fourth day inclu
sive, quarto die fiost, it is sufficient. For our sturdy ances
tors held it beneath the condition of a freeman to appear, or
to do any other act, at the precise time appointed. The feodal law therefore always allowed three distinct days of cita
tion, before the defendant was adjudged contumacious for
not appearing v : preserving in this respect the German cus
tom, of which Tacitus thus speaks w, " illud ex ttbertate
V tritium quod non simul nee jussi conveniunt ; sed et alter et
" tertius dies cunctatione coeuntium absumitur." And a simi
lar indulgence prevailed in the Gothic constitution : " illud
" enim nimiae libertatis indicium, concessa toties imfiunitat non
" fiarendi ; nee enim trinis judicii consessibus fioenam fierditae
" causae contumax meruit x." Therefore, at the beginning
of each term, the court does not usually y sit for despatch of
business till the fourth or afifiearance day, as in Hilary term
on the twenty-third of January (1) ; and in Trinity term, by
statute 32 Hen. VIII. c. 21. not till the fifth day, the fourth
v Feud. 1. 2. t. 22.
w de mar. Cer. c. 11.

X Sttern. de jure Got/i. 1. 1. c. 6.
y See 1 Bulst. 35.

(1) Michaelmas term always begins on the 6th of November, and
ends on the 28th of the same month ; Hilary term always begins on
the 23d of January, and ends on the 12th of February ; unless any of
these four days falls on a Sunday, then the term begins or ends on the
day following. Easter term begins always on the Wednesday fort
night after Easter Sunday, and ends on the monday three weeks after
wards. Trinity term begins always on the friday after Trinity sunday, and ends on the Wednesday fortnight after it begins. 1 Cramp.
Prac. \.
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happening on the great popish festival of Corfiua
which days are therefore called and set down in the almanack
as the first days of the term, and the court also Sits till the
quarto die fiost or appearance-day Of the last return, which is
therefore the end, of each term.
z See Spelmah on the terms, eh. 17. Note,
(hat if the feast of saint John the baptist, or
Riidsuinnu-ritay, falls on the morrow of Carf«t Cfiruti day, (as it did A. D. 1614, IfX'S,
and 1709, and will again A. D. 1791 JTrinity
loll term then cmimr.nccs, and the courts sit
on that day; though in ather yean it is no

juridical day. Yet in 1702, 1713, and 1724,
when midsummer-day fell upon what was
regularly the last day of the term, the courts
did not then sit, but it was regarded like a
Sunday, and the term was prolonged to the
twenty-fifth of June. (Rtt. C. S. Bmnb. 176. ;

CHAPTER THE NINETEENTH.

OF PROCESS.
JL H £ next step for carrying on the suit, after suing out the
original, is called the firocess ; being the means of compelling
the defendant to appear in court. This is sometimes called
original process, being founded upon the original writ ; and also
to distinguish it from mesne or intermediate process, which
issues, pending the suit, upon some collateral interlocutory
matter ; as to summon juries, witnesses, and the like ». Mesne
process is also sometimes put in contradistinction to final pro
cess, or process of execution; and then it signifies all such pro
cess as intervenes between the beginning and end of a suit.
BUT process, as we are now to consider it, is the method
taken by the law to compel a compliance with the original writ,
of which the primary step is by giving the party notice to obey
it. This notice is given upon all real firaecifies, and also upon
all personal writs for injuries not against the peace, by summons ;
which is a warning to appear in court at the return of the ori
ginal writ, given to the defendant by two of the sheriff's mes
sengers Called summoners, either in person or left at his house
or land b : in like manner as in the civil law the first process is
by personal citation, in jus vocandoc. This warning on the
land is given, in real actions, by erecting a white stick or wand
on the defendant's grounds4; (which stick or wand among the
a Finch. L. 436.

c F/l 2. 4. I.

b Ibid. 344,

d BaJt. of sher. c.31.
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northern nations is called the baculus nunciatorius*;) and by sta
tute 31 Eliz. c. 3. the notice must also be proclaimed on some
sunday before the door of the parish church.
IF the defendant disobeys this verbal monition, the next pro
cess is by writ of attachment, or fione, so called from the words
of the writf, "flone fier Tiadium et salvos filegios, put by gage
" and safe pledges A. B. the defendant, &c." This is a writ,
not issuing out of chancery, but out of the court of common
pleas, being grounded on the non-appearance of the defendant
at the return of the original writ ; and thereby the sheriff is
commanded to attach him, by taking gage, that is, certain of
his goods, which he shall forfeit if he doth not appears ; or by
making him find safe filedges or sureties who shall be amerced
in case of his non-appearance11. This is also the first and
immediate process, without any previous summons, upon
actions of trespass vi et armis, or for other injuries, which
though not forcible are yet trespasses against the peace, as
deceit and consfiiracy 'y where the violence of the wrong requires
a more speedy remedy, and therefore the original writ com
mands the defendant to be at once attached, without any pre
cedent warning J.
IF, after attachment, the defendant neglects to appear, he not
only forfeits this security, but is moreover to be farther com
pelled by writ of distringas*, or distress, infinite; which is a
subsequent process issuing from the court of common pleas,
commanding the sheriff to distrein the defendant from time to
time, and continually afterwards, by taking his goods and the
profits of his lands, which are called issues, and which by the
common law he forfeits to the king if he doth not appear1.
But now the issues may be sold, if the court shall so direct,
in order to defray the reasonable costs of the plaintiffm. In
like manner by the civil law, if the defendant absconds, so that
e Stiemh. dejnre Sueon. I. \. c. 6.
f Append. N° III. sec. 2.
g Finch. L. 345. Lord Raym. 278.
h Dalt. sher. c. 32.
i Finch. L.305. 352.

j Append. N° II. sec. 1.
k Append. N° III. sec. 2.
1 Finch. L. 352.
m Slat. 10 Gco. III. c. 50.
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the citation is of no effect, " mittitur adversarius in fiosses" sionem bonorum ejus"."
AND here by the common, as well as the civil, law the
process ended in case of injuries without force: the defen
dant, if he had any substance, being gradually stripped of k
all by repeated distresses, till he rendered obedience to the
king's writ ; and, if he had no substance, the law held him
incapable of making satisfaction, and therefore looked upon
all farther process as nugatory. And besides, upon feodal
principles, the person of a feudatory was not liable to be
attached for injuries merely civil, lest thereby his lord should
be deprived of his personal services. But, in cases of injury
accompanied with force, the law, to punish the breach of
the
videdpeace
also aand
process
prevent
against
its disturbance
the defendant's
for fierson
the future,
in casepro-,
he
neglected to appear upon the former process of attachment,
or had no substance whereby to be attached ; subjecting his
body to imprisonment by the writ of cafiias ad resfwndendum° .
But this immunity of the defendant's person, in case of
peaceable though fraudulent injuries, producing great con
tempt of the law in indigent wrongdoers, a cafiias was also
allowed, to arrest the person, in actions of account, though
no breach of the peace be suggested, by the statutes of Marlbridge, 52 Hen. III. c. 23. and Westm. 2. 13 Edw. I. c. 11.
in actions of debt and detinue, by statute 25 Edw. III. c. 17.
and in all actions on the case, by statute 19 Hen. VII. c. 9.
Before which last statute a practice had been introduced of
commencing the suit by bringing an original writ of trespass,
quare clausum fregii, for breaking the plaintiff's close vi et
armis ; which by the old common law subjected the defen
dant's
wards, person
by connivance
to be arrested
of thebycourt,
writ ofthe
cafiias
plaintiff
: andmight
then after
pro ceed to prosecute for any other less forcible injury. This
practice (through custom rather than necessity, and for sav
ing some trouble and expense, in suing out a special original
n Ff. 2. 4. 19.

o 3 Rep. T2,
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adapted to the particular injury) still continues in almost all
cases, except in actions of debt ; though now, by virtue of the
statutes above cited and others, a cafiias might be had upon
almost every species of complaint.
IF therefore the defendant being summoned or attached
makes default, and neglects to appear ; or if the sheriff re
turns a nihil, or that the defendant hath nothing whereby he
may be summoned, attached, or destreined ; the cafiias now
usually issues P : being a writ commanding the sheriff to take
the body of the defendant if he may be found in his baili
wick or county, and him safely to keep, so that he may have
him in court on the day of the return, to answer to the plain
tiff of a plea of debt, or trespass, is"c. as the case may be.
This writ, and all others subsequent to the original writ, not
issuing out of chancery but from the court into which the
original was returnable, and being grounded on what has
passed in that court in consequence of the sheriff's return,
are called judicial, not original writs ; they issue under the
private seal of that court, and not under the great seal of
England ; and are teste'd, not in the king's name, but in that
of the chief (or, if there be no chief, of the senior) justice
only. And these several writs being grounded on the sheriff's
return, must respectively bear date the same day on which
the writ immediately preceding was returnable,
THIS is the regular and orderly method of process. But
it is now usual in practice, to sue out the cafiias in the first
instance, upon a supposed return of the sheriff; especially if
it be suspected that the defendant, upon notice of the action,
will abscond : and afterwards a fictitious original is drawn
up, if the party is called upon so to do, with a proper return
thereupon, in order to give the proceedings a color of regu
larity. When this cafiias is delivered to the sheriff, he by
his under-sheriff grants a warrant to his inferior officers, or
bailiffs, to execute it on the defendant. And, if the sheriff of
Oxfordshire (in which county the injury is supposed to be
p Append. N* III, J«. 2,
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committed and the action is laid) cannot find the defendant in
his jurisdiction, he returns that he is not found, non est inventw, in his bailiwick : whereupon another writ issues, called a
testatum cafiiasi, directed to the sheriff of the county where the
defendant is supposed to reside, as of Berkshire, reciting the
former writ, and that it is testified, testatum est, that the defend
ant lurks or wanders in his bailiwick, wherefore he is com
manded to take him, as in the former cafiias. But here also,
when the action is brought in one county and the defendant
lives in another, it is usual, for saving trouble, time, and
expense, to make out a testatum cafdas at the first; supposing
not only an original, but also a former cafiias, to have been
granted, which in fact never was. And this fiction, being
beneficial to all parties, is readily acquiesced in and is now
become the settled practice ; being one among many instances
to illustrate that maxim of law, that in ficiione juris consistit
aequitas.
BUT where a defendant absconds, and the plaintiff would
proceed to an outlawry against him, an original writ must
then be sued out regularly, and after that a cafiias. And if
the sheriff cannot find the defendant upon the first writ of
cafiias, and returns a non est inventus, there issues out an alias
writ, and after that a flluries, to the same effect as the former r :
only after these words "we command you," this clause is
inserted, " as we have formerly," or, " as we have often, com" manded you :"—" sicut alias," or " sicut juries, firaecifiimus."
And, if a non est inventus is returned upon all of them, then a
writ of exigent or exigifacias may be sued out s, which requires
the sheriff to cause the defendant to be proclaimed, required
or exacted, in five county courts successively, to render him
self; and if he does, then to take him, as in a cafiias : but if he
does not appear, and is returned quinto exactus, he shall then
be
6 Hen.
outlawed
VIII.byc.the
4. and
coroners
31 Eliz.
of the
c. county.
3. whether
Also
thebydefendant
statutes
q Append. N° III. lee. 2.
VOL. III.
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r Ibid.
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dwells within the same or another county than that wherein the
.exigent is sued out, a writ of firoclamation s shall issue out at
the same time with the exigent, commanding the sheriff of the
county, wherein the defendant dwells, to make three proclama
tions thereof in places the most notorious, and most likely to come
to his knowledge, a month before the outlawry shall take place.
Such outlawry is putting the man out of the protection of the
law, so that he is incapable to bring an action for redress of
injuries ; and it is also attended with a forfeiture of all one's
goods and chattels to the king. And therefore, till some time
after the conquest, no man could be outlawed but for felony ;
but in Bracton's time, and somewhat earlier, process of out
lawry was ordained to lie in all actions for trespasses vi ct
armisf. And since his days, by a variety of statutes (the same
which allow the writ of cafiias before mentioned) process of
outlawry doth lie in divers actions that are merely civil ; pro
vided they be commenced by original and not by bill". If
after outlawry the defendant appears publicly, he may be
arrested by a writ of cafiias utlagatumv, and committed till
the outlawry be reversed. Which reversal may be had by
the defendant's appearing personally in court or by attorney w
(though in the king's bench he could not appear by attorney *,
till permitted by statute 4 & 5 W. & M. c. 18.); and any plau
sible cause, however slight, will in general be sufficient to
reverse it, it being considered only as a process to compel an
appearance. But then the defendant must pay full costs, and
put the plaintiff in the same condition as if he had appeared
before the writ of exigifacias was awarded.
SUCH is the first process in the court of common fileas. In
the king's bench they may also (and frequently do) proceed in
certain causes, particularly in actions of ejectment and tres
pass, by original writ, with attachment and cafiias thereon y ;
returnable, not at Westminster, where the common pleas are
s Append. N° IIL sec. 2.
u
t Co.
1 Sid.
latt.
159.
128.
v Append N° III. sec. 2.

w 2 Roll. Rep. 490. Regul. C. jiB. A. D.
1854.
x Cm.
c. 13.Jac. 616. Salt. 496.
y Append. N° II. sec. 1.
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now fixed in consequence of magna carte, but " ubicunque
"fuerimus in Anglia" wheresoever the Jung shall
then be in England ; the king's bench being remove- [285]
able into any part of England at the pleasure and
discretion of the crown. But the more usual method of pro
ceeding therein is without any original, but by a peculiar
species of process entitled a bill of Middlesex : and therefore
so entitled, because the court now sits in that county ; for if
it sat in Kent, it would then be a bill of Kent2. For though,
as the justices of this court have, by its fundamental consti
tution, power to determine all offences and trespasses, by
the common law and custom of the realm3, it needed no
original writ from the crown to give it cognisance of any
misdemesnor in the county wherein it resides ; yet, as by
this court's coming into any county, it immediately super
seded the ordinary administration -of justice by the general
commissions of eyre and of oyer and terminerb, a process of
its own became necessary within the county where it sat,
to bring in such persons as were accused of committing any
forcible injury. The bill of Middlesex1 (which was formerly
always founded on a filaint of trespass quart clausumfregit,
entered on the records of the court d) is a kind of cafiias,
directed to the sheriff of that county, and commanding him
to take the defendant, and have him before our lord the
king at Westminster on a day prefixed, to answer to the
plaintiff of a plea of trespass. For this accusation of tres
pass it is that gives the court of king's bench jurisdiction in
other civil causes, as was formerly observed ; since, when
once the defendant is taken into custody of the marshal, or
prison-keeper of this court, for the supposed trespass, he,
being then a prisoner of this court, may here be prosecuted
for any other species of injury. Yet, in order to found this
jurisdiction, it is not necessary that the defendant be actual
ly the marshal's prisoner ; for, as soon as he appears, or
reason
^ Thus,
of the
when
plague,
the court
Mich.
sat 1665,
at Oxford,
the proby

ab Bn,.
Bro. Abr.
Alir- t.t.juritdiaion.
mjer and tcrminer.
66. 3 lost.
8. 27.'

cess was by Mil of OnfordsUre. Tiyc'j Jut
Fifizar. 101.
I

c Append. N° III. sec. 3.
d Trye's y\a FJixff. 98.
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puts in bail, to the process, he is deemed by so doing to be
in such custody of the marshal, as will give the court a ju
risdiction to proceede. And upon these accounts, in
[286] the bill or process a complaint of trespass is always
suggested, whatever else may be the real cause of
action. This bill of Middlesex must be served on the defen
dant by the sheriff, if he finds him in that county ; but if he
returns " non est inventus," then there issues out a writ of
latitat f, to the sheriff of another county, as Berks : which is
similar to the testatum cafiias in the common pleas, and
recites the bill of Middlesex and the proceedings thereon,
and that it is testified that the defendant " latitat et discurrit," lurks and wanders about in Berks ; and therefore com
mands the sheriff to take him, and have his body in court
on the day of the return. But, as in the common pleas the
testatum cafiias may be sued out upon only a supposed, and
not an actual, preceding cafiias; so in the king's bench a. lat
itat is usually sued out upon only a supposed, and not an
actual, bill of Middlesex. So that, in fact, a latitat may be
called the first process in the court of king's bench, as the
testatum. cafiias is in the common pleas. Yet, as in the com
mon pleas, if the defendant lives in the county wherein the
action is laid, a common cafiias suffices ; so in the king's
bench likewise, if he lives in Middlesex, the process must
still be by bill of Middlesex only.
IN the exchequer the first process is by writ of quo minus,
in order to give the court a jurisdiction over pleas between
party and party. In which writs the plaintiff is alleged to
be the king's farmer or debtor, and that the defendant hath
done him the injury complained of; quo minus sufficient
existit, by which he is the less able to pay the king his
rent, or debt. And upon this the defendant may be arrested
as upon a cafiias from the common pleas.
THUS differently do the three courts set out at first, in the
commencement of a suit, in order to entitle the two courts
e 4 Inst. 72.

f Append. N° III. sw. 3.

g Ibid. sec. 4.
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of king's bench and exchequer to hold plea in causes between
subject and subject, which by the original constitution of West
minster-hall they were not empowered to do. Afterwards, when
the cause is once drawn into the respective courts, the method
of pursuing it is pretty much the same in all of them.
IF the sheriff has found the defendant upon any [287]
of the former writs, the cafiias, latitat, &c. he was
anciently obliged to take him into custody, in order to produce
him in court upon the return, however small and minute the
cause 'of action might be. For, not having obeyed the original
summons, he had shewn a contempt of the court, and was no
longer to be trusted at large. But when the summons fell into
disuse, and the cafiias became in fact the first process, it was
thought hard to imprison a man for a contempt which was only
supposed : and therefore in common cases by the gradual indul
gence of the courts (at length authorized by statute 12 Geo. I.
c. 29. which was amended by 5 Geo. II. c. 27. made perpetual
by 21 Geo. II. c. 3. and extended to all inferior courts by 19
Geo. III. c. 70.) the sheriff or proper officer can now only per
sonally serve the defendant with the copy of the writ or process,
and with notice in writing to appear by his attorney in court to
defend this action ; which in effect reduces it to a mere sum
mons. And if the defendant thinks proper to appear upon this
notice, his appearance is recorded, and he puts in sureties for
his future attendance and obedience ; which sureties are called
common bail, being the same two imaginary persons that were
pledges for the plaintiff's prosecution, John Doe and Richard
Roe. Or, if the defendant does not appear upon the return of
the writ, or within four (or in some cases, eight) days after ( 1),
the plaintiff may enter an appearance for him, as if he had really
(1) In all cases where the defendant is served with a copy of the pro
cess, he has eight days to file common bail in the king's bench, or to
enter a common appearance in the common pleas, exclusive of the return
day; and if the last of the eight days be a Sunday, he has all the next
day. 1 Cromp. Prac. 48. 1 Burr, 56.
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appeared ; and may file common bail in the defendant's name,
and proceed thereupon as if the defendant had done it him
self.
BUT if the plaintiff will make affidavit, or assert upon oath,
that the cause of action amounts to ten pounds or upwards
(2), then he may arrest the defendant, and make him put in
substantial sureties for his appearance, called sfiedal bail. In
order to which, it is required by statute 13 Car. II. st. 2. c. 2.
that the true cause of action should be expressed in the body of
the writ or process : else no security can be taken in a greater
sum thanmakers)
40/. This
had statute
like to have
(without
ousted
anythe
such
king's
intention
benchinofthe
all
[288]

its
thejurisdiction
bill of Middlesex
over civilwas
injuries
framed
without
only for
force
actions
; for, as
of

trespass, a defendant could not be arrested and held to bail there
upon for breaches of civil contracts. But to remedy this incon
venience, the officers of the king's bench devised a method
of adding what is called a clause of ac etiam to the usual com
plaint of trespass : the bill of Middlesex commanding the
defendant to be brought in to answer the plaintiff of a plea of
trespass, and also to a bill of debtf : the complaint of trespass
giving cognisance to the court, and that of debt authorizing
the arrest. In imitation of which, lord chief justice North a
f Trye's Jus Filizar. 102. Append. N°JIII. sec. 3.

(2) This affidavit must be certain and positive ; for an affidavit made
upon belief, or with a'refercnce to something else, as where the plaintiff
•wears the defendant is indebted to him in ten pounds or upwards, as
appears by his books, or by a bill delivered, will not be sufficient, unless
the plaintiff is an executor, administrator, or assignee ; for then, from
the nature of his situation, he cannot swear more positively than from
belief, or from a reference to the accounts of others. 1 Sellon's Prac.
112.
By the 37 Geo. 01. c. 45. for restraining for a limited time payments
of cash by the bank, the affidavit to hold to bail must state, "that no
" offer has been made to pay the sum of money sworn to in notes ofthe
" bank of England." 7 T. S. 375. See fast. 303.
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few years afterwards, in order to save the suitors of his court
the trouble and expense of suing out special originals, direct
ed that in the common pleas, besides, the usual complaint of
breaking the plaintiff's close, a clause of ac etiam might be
also added to the writ of cafiias, containing the true cause of
action ; as, " that the said Charles the defendant may answer
" to the plaintiff of a plea of trespass in breaking his close :
" and also, ac etiam, may answer him. according to the custom
" of the court, in a certain plea of trespass upon the case, upon
" promises, to the value of twenty pounds, £3"c. &" The sum
sworn to by the plaintiff is marked upon the back of the writ ;
and the sheriff, or his officer the bailiff, is then obliged
actually to arrest or take into custody the body of the defend
ant, and, having so done, to return the 'writ with a cefli corfius
endorsed thereon.
AN arrest must be by corporal seising or touching the
defendant's body ; after which the bailiff may justify breaking
open the house in which he is, to take him : otherwise he has
no such power ; but must watch his opportunity to arrest him.
For every man's house is looked upon by the law to be his
castle of defence and asylum, wherein he should suffer no
violence (3). Which principle is carried so far in the civil
law, that for the most part not so much as a common citation
g Lilly pract. Reg. t. ac etiam. North's life of Lord Gwilford. 99.

(3) A bailiff before he has made the arrest cannot break open an outer
door of a house ; but if he enters the outer door peaceably, he may then
break open the inner door, though it be the apartment of a lodger, if
the owner himself occupies part of the house. Gawp. 1. But if the
whole house be let in lodgings, as each lodging is then considered a
dwelling house, in which burglary may be stated to have been commit
ted, so -m that case I conceive the door of each apartment would be con
sidered an outer door, which could not be legally broken open to execute
an arrest. Cowp. 2. It is not necessary that the arrest should be made
by the hand of the bailiff, nor that he should be actually in sight ;
yet where an arrest is made by his assistant or follower, the bailiff
ought to be so near as to be considered as acting in it. Camp. 65.
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or summons, much less an arrest, can be executed upon a man
within his own walls11. Peers of the realm, members
[289] of parliament, and corporations, are privileged from
arrests ; and of course from outlawries '. And against
them the process to enforce an appearance must be by
summons and distress infinite J, instead of a cafiias. Also
clerks, attorneys, and all other persons attending the courts of
justice (for attorneys, being officers of the court, are always
supposed to be there attending) are not liable to be arrested by
the ordinary process of the court, but must be sued by bill (call
ed usually a bill of firivilege) as being personally present in
courtk. Clergymen performing divine service, and not mere
ly staying in the church with a fraudulent design, are for the
time privileged from arrests, by stat. 50 Edvv. III. c. 5. and 1
Ric. II. c. 16, as likewise members of convocation actually
attending thereon, by statute 8 Hen. VI. c. 1. Suitors, wit
nesses, and other persons, necessarily attending any courts of
record upon business, are not to be arrested during their actual
attendance, which includes their necessary coming and return
ing (4). And no arrest can be made in the king's presence,
h Ff. 2. 4. 18—21.
i Whitelocke of part. 206, 207.

j See page 280.
k Bro. Abr. t. billc. 29. 12 Mod. 163.

(4) The court of common pleas have laid down this general rule,
viz. that all persons who have relation to a suit, which call for their
attendance, whether they are compelled to attend by process or not,
are entitled to privilege tun Jo et redeundo, provided they come bona
Jide. A person, therefore, attending the court to justify himself as an
honest bail, is privileged. 1 H. BI. 636. Barristers arrested upon the
circuit have frequently been discharged by the judges. Ibid. The
court of king's bench have refused to discharge a creditor of a bank
rupt arrested whilst attending the commissioners to prove his debt ;
but probably he would have been discharged by the chancellor, from
whom the commissioners of bankrupt immediately derive their autho
rity. 4 T. R. 377. The king's servants are privileged from arrest ;
and if they are taken in execution they are entitled to be discljaged
upon motion. 6 T. S. 686., Where a cause is referred by a rule of
court, the party is protected from arrest whilst attending the arbitrator.
3 Anst. 941.
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nor within the verge of his royal palace1, nor in any place
where the king's justices are actually sitting. The king
hath moreover a special prerogative, (which indeed is very
seldom exerted m,) that he may by his writ of firotection pri
vilege a defendant from all personal, and many real, suits for
one year at a time, and no longer ; in respect of his being
engaged in his service out of the realm ". And the king also
by the common law might take his debtor into his protection,
so that no one might sue or arrest him till the king's debt were
paid° : but by the statute 25 Edw. III. st. 5. c. 19. not
withstanding such protection, another creditor may [290]
proceed to judgment against him, with a stay of exe
cution, till the king's debt be paid ; unless such creditor will
undertake for the king's debt, and then he shall have execu
tion for both. And, lastly, by statute 29 Car. II. c. 7. no
arrest can be made, nor process served upon a sunday, except
for treason, felony, or breach of the peace.
WHEN the defendant is regularly arrested, he must either
go to prison, for safe custody : or put in sfiecial bail to the
sheriff. For, the intent of the arrest being only to compel
an appearance in court at the return of the writ, that purpose
is equally answered, whether the sheriff detains his person,
or takes sufficient security for his appearance, called tail
(from the French word, bailler, to deliver) because the defen
dant is bailed, or delivered, to his sureties, upon their giving
security for his appearance ; and is supposed to continue in
their friendly custody instead of going to gaol. The method
lace
VIII.
I See
ofc.Westminster
12.
Vol.from
IV. Charing-cross
276.extends,
TTie verge
by to
stat.
of
Westmin28
theHen.
pa-

"employed
"thought
"to other tomen's
indelay
heractions;
justicc.*'
service, lest
that
But
shewas
king
might
subject
Wilbe

ster hall.
liam, in 1692, granted one to lord Cutts, to
m Sir Edward Coke informs UK, (1 Inst. protect him from being outlawed by his tai1310 that herein " he could say nothing of lor (3 Lev. 332.) : which is tin: last Uuu ap" his own experience ; for albeit queen Eli- pears upon our books.
"zabeth maintained many wars, yet she
n Finch. L. 454. 3 Lev. 332.
" granted few or no protections; and her reaoF. N. B. 28. Co. Liu. 131.
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of putting in bail to the sheriff is by entering into a bond or
obligation, with one or more sureties, (not fictitious persons,
as in the former case of common bail, but real, substantial,
responsible bondsmen,) to ensure the defendant's appearance
at the return of the writ ; which obligation is called the bail
bond P. The sheriff, if he pleases, may let the defendant go
without any sureties ; but that is at his own peril : for, after
once taking him, the sheriff is bound to keep him safely, so as
to be forthcoming in court ; otherwise an action lies against
him for an escape. But, on the other hand, he is obliged, by
statute 23 Hen. VI. c. 10. to take (if it be tendered) a sufficient
bail-bond: and by statute 12 Geo. I. c. 29. the sheriff shall take
bail for no other sum than such as is sworn to by the plaintiff,
and endorsed on the back of the writ.
UPON the return of the writ, or within four days after (5),
the defendant must afijtear according to the exigency of the writ.
This aflfiearance is effected by putting in and justify[291] ing bail to the action ; which is commonly called putting
in bail above. If this be not done, and the bail that were
taken by the sheriff below are responsible persons, the plaintiff
may take an assignment from the sheriff of the bail-bond
(under the statute 4 & 5 Ann. c. 16.), and bring an action
thereupon against the sheriff's bail. But if the bail, so accept
ed by the sheriff, be insolvent persons, the plaintiff may pro
ceed against the sheriff himself, by calling upon him, first, to
return the writ (if not already done) and afterwards to bring
in the body of the defendant. And, if the sheriff does not
p Append. N° III. sec. 5.

(5) In London and Middlesex special bail in the king's bench must
be put in within four days, exclusive of the return of the writ ; in any
other county within six days : but if the last day falls on a Sunday, it
may then be put in on the monday following. In any other county
where the action is brought in the common pleas special bail may be
put in within eight days. 1 Cramp. Prac. 59.
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then cause sufficient bail to be put in and perfected above, he
will himself be responsible to the plaintiff.
THE bail above, or bail to the action, must be put in either
in open court, or before one of the judges thereof; or else, in
the country before a commissioner appointed for that purpose
by virtue of the statute 4 W. & M. c. 4. which must be trans
mitted to the court. These bail, who must at least be two in
number, must enter into a recognizance i in court or before the
judge or commissioner, in a sum equal (or in some cases (6)
double) to that which the plaintiff has sworn to ; whereby they
do jointly and severally undertake, that if the defendant be
condemned in the action he shall pay the costs and condemna
tion, or render himself a prisoner, or that they will pay it for
him : which recognizance is transmitted to the court in a slip
of parchment entitled a bail fiiece1. And, if excepted to, the
bail must be fierfected, that is, they must justify themselves in
court, or before the commissioner in the country, by swearing
themselves housekeepers, and each of them to be worth the
full sum for which they are bail, after payment of all their
debts. This answers in some measure to the stifiulatio or
satisdatio of the Roman laws s, which is mutually given by each
litigant party to the other : by the plaintiff, that he will prose
cute his suit, and pay the costs if he loses his cause ; in like
manner as our law still requires nominal pledges of prosecu
tion from the plaintiff: by the defendant, that he shall continue
in court, and abide the sentence of the judge, much like our
special bail ; but with this difference, that the fidejussores were there absolutely bound, judicatum sotvere, [292]
to see the costs and condemnation paid at all events :
whereas our special bail may be discharged, by surrendering
q Append. N" III. sec. 5.

r Ibid.

s Inst. 1. 4. t. II. Ff.\.2.t. S.

(6) If the defendant is not present, and does not enter into the
recognizance, then the bail are bound in double the sum sworn- to.
1 Cramp- 56.
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the defendant into custody, within the time allowed by law ;
for which purpose they are at all times entitled to a warrant to
apprehend him l (7).
SPECIAL bail is required (as of course) only upon actions
of debt, or actions on the case in trover or for money due,
where the plaintiff can swear that the cause of action amounts
to ten pounds : but in actions where the damages are precari
ous, being to be assessed ad libitum by a jury, as in actions
for words, ejectment, or trespass, it is very seldom possible for
a plaintiff to swear to the amount of his cause of action ; and
therefore no special bail is taken thereon, unless by a judge's
order or the particular directions of the court, in some pecu
liar species of injuries, as in cases of mayhem or atrocious
battery ; or upon such special circumstances as make it abso
lutely necessary that the defendant should be kept within the
reach of justice. Also in actions against heirs, executors, and
administrators, for debts of the deceased, special bail is not
demandable ; for the action is not so properly against them in
t Show. 202. 6 Mod. 231.

(7) The bail to the sheriff cannot take and surrender the defendant ;
for it is held, that nothing can be a performance of the condition of the
bail-bond, but putting in bail above, 5 Burr. 2683. except the defendant
voluntarily surrenders himself to the sheriff before the return of the
writ. 6 T. S. 753. But bail above may be put in without the defen
dant's consent, who may the next day tafae up the defendant and surren
der him in discharge of themselves. The defendant is considered in
the custody of his bail, who may therefore apprehend him without
any warrant, even if he is attending a court ofjustice, or is a bankrupt
who has not passed his last examination. 5 T. S. 210. And if the
defendant is in custody, either in a civil action or upon a criminal
charge, they may have a writ of habeas corpus to bring him up to the
court to be surrendered in discharge of the bail. 7 T. S. 226. In what
cases an exoneretur may be entered upon the bail-piece, and for the
proceedings upon the bail-bond, &c. see the various books of practice
with which it is necessary that every student, who intends to practise
•the law, should make himself familial-.
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person, as against the effects of the deceased in their possession.
But special bail is required even of them, in actions for a de-vastavit, or wasting the goods of the deceased ; that wrong being
of their own committing.
THUS much for firocess; which is only meant to bring the
defendant into court, in order to contest the suit, and abide the
determination of the law. When he appears either in person
as a prisoner, or out upon bail, then follow the fileadings
between the parties, which we shall consider at large in the
next chapter,

[
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CHAPTER THE TWENTIETH-

OF PLEADING.
A LEADINGS are the mutual altercations between the plain
tiff and defendant ; which at present are set down and deliver
ed into the proper office in writing, though formerly they were
usually put in by their counsel ore tenus, or viva voce, in court,
and then minuted down by the chief clerks, or prothonotaries ;
whence in our old law French the pleadings are frequently
denominated the fiarol.
THE first of these is the declaration, narratio, or count', an
ciently called the tale *; in which the plaintiff sets forth his cause
of complaint at length : being indeed only an amplification or
exposition of the original writ upon which his action is found
ed, with the additional circumstances of time and place, when
and where the injury was committed. But we may rememberb,
that, in the king's bench, when the defendant is brought into
court by bill of Middlesex, upon a supposed trespass, in order
to give the court a jurisdiction, the plaintiff may declare in
whatever action, or charge him with whatever injury, he thinks
proper ; unless he has held him to bail by a special ac etiam,
which the plaintiff is then bound to pursue. And so also, in
order to have the benefit of a cafiias to secure the defendant's
person, it was the ancient practice and is therefore still war
rantable in the common pleas, to sue out a writ of trespass quare
clausumfregit, for breaking the plaintiff's close : and when the
a Append. V II. sec. 2. N" III. sec. 6.

b See page 285. 28!.
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defendant is once brought in upon this writ, the plaintiff de
clares in whatever action the nature of his true injury may
require ; as in an action of covenant, or on the case for breach
of contract, or other less forcible transgression c : unless, by
holding the defendant to bail on a special ac etiam, he has bound
himself to declare accordingly.
IN local actions, where possession of land is to be recovered,
or damages for an actual trespass, or for waste, We. affecting
land, the plaintiff must lay his declaration or declare his injury
to have happened in the very county and place that it really
did happen ; but in transitory actions, for injuries that might
have happened any where, as debt, detinue, slander, and the
like, the plaintiff may declare in what county he pleases, and
then the trial must be had in that county in which the decla
ration is laid. Though if the defendant will make affidavit,
that the cause of action, if any, arose not in that but in another
county, the court will direct a change of the venue or visne,
(that is, the vicinia or neighbourhood in which the injury is
declared to be done,) and will oblige the plaintiff to declare in
the other county ; unless he will undertake to give material
evidence in the first ( 1). For the statute 6 Rich. II. c. 2. and
4 Hen. IV. c. 18. having ordered all writs to be laid in their
proper counties, this, as the judges conceived, empowered them
to change the venue, if required, and not to insist rigidly on
abating the writ : which practice began in the reign of James
the first11. And this power is discretionally exercised, so as to
prevent and not to cause a defect of justice. Therefore the
court will not change the venue to any of the four northern
counties, previous to the spring circuit; because there the
c 2 Ventr. 2S9.
d Rastell t. Dftte. 184. b. Fitz. Abr. 1.

Briefe. 18. Sulk. 670. Trye's Jiu Ftlix. 231.
Styl. pract. Reg. (edit, 1857.) 331.

(1) But if he fails to produce at the trial material evidence of the
cause of action in the county in which he has laid it, he must be non
suited, though he might have recovered a verdict in another county. 2
Bl. Sep. 1031,
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assises are holdeti only once a year, at the time of the summer
circuit. And it will sometimes remove the venue from the
proper jurisdiction, (especially of a narrow and limited kind,)
upon a suggestion, duly supported, that a fair and impartial
trial cannot be had therein6 (2).
[295]
IT is generally usual in actions upon the case to set
forth several cases by different counts in the same
declaration ; so that if the plaintiff fails L. the proof of one, he
may succeed in another. As, in an action on the case upon an
assumfisil for goods sold and delivered, the plaintiff usually
counts or declares, first, upon a settled and agreed price
between him and the defendant; as that they bargained for
twenty pounds : and lest he should fail in the proof of this, he
counts likewise upon a quantum valebant ; that the defendant
bought other goods, and agreed to pay him so much as they
were reasonably worth ; and then avers that they were worth
other twenty pounds : and so on in three or four different
shapes ; and at last concludes with declaring, that the defen
dant had refused to fulfil any of these agreements, whereby he
is endamaged to such a value. And if he proves the case laid
in any one of his counts, though he fails in the rest, he shall
recover proportionable damages. This declaration always con
cludes with these words, " and thereupon he brings suit" Sac.
" inde firoducit sectam" &c. By which words, suit or secta (a
sequendo) were anciently understood the witnesses or followers
of the plaintiff f. For in former times the law would not put
e Stra. 874.-—Mylockv. Saladine, Trin. 4 Geo. HI. B. R.
f Seld. on Fortesc. c. 21.

(2) The court will notchange the venue in an action brought upon a spe
cialty, a promissory note, or a bill of exchange ; yet in one case where
the action was upon a bond, and the witnesses of both parties lived
in the county to which the defendant prayed the venue might be chang
ed, the court ordered it to be changed upon condition that the defen
dant should bring no writ of error, and should 'give judgment of the
term preceding the trial. 1 T. £. 781.
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the defendant to the trouble of answering the charge, till the
plaintiff had made out at least a probable case s. But the actual
production of the suit, the secta, orfollowers, is now antiquated ;
and hath been totally disused, at least ever since the reign of
Edward the third, though the form of it still continues.
AT the end of the declaration are added also the plaintiff's
common pledges of prosecution, John Doe and Richard Roe,
which, as we before observed11, are now nlere names of form ;
though formerly they were of use to answer to the king for the
amercement of the plaintiff, in case he were nonsuited, barred
of his action, or had a verdict or judgment against him '. For,
if the plaintiff neglects to deliver a declaration for two terms
after the defendant appears, or is guilty of other delays or
defaults against the rules of law in any subsequent
stage of the action, he is adjudged not to follow or pur- [2963
sue his remedy as he ought to do, and thereupon a non
suit, or non firosequitur, is entered ; and he is said to be nonfiros'd. And for thus deserting his complaint, after making a
false claim or complaint, (firo falso clamore suo,) he shall not
only pay costs to the defendant, but is liable to be amerced to
the king. A rctraxit differs from a nonsuit, in that the one
is negative, and the other positive : the nonsuit, is a mere default
and neglect of the plaintiff, and therefore he is allowed to begin
his suit again, upon payment of costs ; but a retraxit is an open
and voluntary renunciation of his suit, in court, and by this he
for ever loses his action. A discontinuance is somewhat simi
lar to a nonsuit: for when a plaintiff leaves a chasm in
the proceedings of his cause, as by not continuing the pro
cess regularly from day to day, and time to time, as he ought
to do, the suit is discontinued, and the defendant is no longer
bound to attend ; but the plaintiff must begin again, by suing
out a new original, usually paying costs to his antagonist.
Anciently, by the demise of the king, all suits depending in
his courts were at once discontinued, and the plaintiff was
g Bract. 400. Fl«. 1. 2. c. 6.
h See pag. 274.

VOT,. in.

4'"

i 1 Unlstr. 275. 4 Just. 185.
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obliged to renew the process, by suing out a fresh writ from
the successor : the virtue of the former writ being totally gone,
and the defendant no longer bound to attend in consequence
thereof : but, to prevent the expense as well as delay attending
this rule of law, the statute 1 Edw. VI. c. 7. enacts, that by
the death of the king no action shall be discontinued ; but all
proceedings shall stand good as if the same king had been living.
WHEN the plaintiff hath stated his case in the declaration,
it is incumbent on the defendant within a reasonable time to
make his defence, and to put in a filea ; else the plaintiff will at
once recoverjudgment by d1fault, or rdhil dicit of the defendant.
DEFENCE, in its true legal sense, signifies not a justification,
protection, or guard, which is now its popular signification ;
but merely an ofifiosing or denial (from the French verb defen
der) of the truth or validity of the complaint. It is the contestatio litis of the civilians : a general assertion that the plain
tiff hath no ground of action, which assertion is after[297] wards extended and maintained in his plea. For it
would be ridiculous to suppose that the defendant
comes and defends (or, in the vulgar acceptation, justifies)
the force and injury, in one line, and pleads that he is not
guilty of the trespass complained of, in the next. And there
fore in actions of dower, where the demandant doth not count
of any injury done, but merely demands her endowment k, and
in assizes of land, where also there is no injury alleged, but
merely a question of right stated for the determination of
the recognitors or jury , the tenant makes no such defence1. In
writs of entry m, where no injury is stated in the count, but
merely the right of the demandant and the defective title of the
tenant, the tenant comes and defends or denies his right, jus
suum ; that is, (as I understand it, though with a small gram
matical inaccuracy,) the right of the demandant, the only one
expressly mentioned in the pleadings : or else denies his own
right to be such, as is suggested by the count of the deman
dant. And in writs of right " the tenant always comes and
k RastaL entr. 234.
1 Booth of real actions. 118.

m Vol. II. Append. N°.V. sec. 2.
n Append. N° I. sec. 5.
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defends the right of the demandant and his seisin, jus firacdicti S. et stisinam iflsius0, (or else the seisin of his ancestor,
upon which he counts, as the case may be,) and the demaiv
dant may reply, that the tenant unjustly defends his, the
demandant's right, and the seisin on -which he counts P. All
which is extremely clear, if we understand by defence an o/tposition or denial, but is otherwise inexplicably difficult 1.
THE courts were formerly very nice and curious with re
spect to the nature of the defence, so that if no defence was
made, though a sufficient plea was pleaded, the plaintiff should
recover judgment1': and therefore the book entitled novae
narrationes or the new talys s, at the end of almost every count,
narratio, or tale, subjoins such defence as is proper for the
defendant to make. For a general defence or denial was not
prudent in every situation, since thereby the propriety of the
writ, the competency of the plaintiff, and the cognisance of
the court, were allowed. By -defending the force
and injury the defendant waived all pleas of misnos- [298J
mer( ; by defending the damages, all exceptions to
the person of the plaintiff ; and by defending either one or the
other vjhen and -where it should behove him, he acknowledged
the jurisdiction of the court". But of late years these nice
ties have been very deservedly discountenanced*; though
they still seem to be law, if insisted on *.
BEFORE defence made, if at all, cognisance of the suit must
be claimed or demanded; when any person or body corporate
hath the franchise, not only of holdingfileas within a particu
lar limited jurisdiction, but also of the cognisance of fileas:
and that, either -without any words exclusive of other courts,
° Co. Entr. 182.
.
p Nm. Narr. 230. edit. 1S34.
q The true reason of this, says Booth, (on
real actions, 94. 112.) I could never yet find : so
little did he understand of principles!
v Co. Litt. 127.
1 Edit. 1534.
t Thelual. dig. 1. 14. c. 1. pag. 357.
u En la defence sontiij choses entendantz :
per tant quil defende tort et force, home doyt

entendre quil se excuse de tort a luy surmys
per ronnta, et fait separtieatple;etpertant
quil defende les damages, il affirm le parte
able desire responds ; et pertant quil defende
ou' et quant il devera, il accepte la polar de
court de conustre ou trier lour pie. (Mod. tenend. cur. 408. edit. 1534.) See also Co. Litt. 127
w Salk. 217. Lord Raym. 282.
x Carth. 230. Lord Raym. H7,
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which entitles the lord of the franchise, whenever any suit
that belongs to his jurisdiction is commenced in the courts
at Westminster, to demand the cognisance thereof; or with
such exclusive words, which also entitle the defendant to plead
to the jurisdiction of the court f. Upon this claim of cogni
sance, if allowed, all proceedings shall cease in the superior
court, and the plaintiff is left at liberty to pursue his remedy
in the special jurisdiction. As, when a scholar, or other pri
vileged person of the universities of Oxford or Cambridge is
impleaded in the courts at Westminster, for any cause of
action whatsoever, unless upon a question of freehold ». In
these cases, by the charter of those learned bodies, confirm
ed by act of parliament, the chancellor or vice-chancellor may
put in a claim of cognisance ; which, if made in due time and
form, and with due proof of the facts alleged, is regularly
Allowed by the courts a. It must be demanded before full
defence is made b or imparlance prayed ; for these are a sub
mission to the jurisdiction of the superior court, and the delay
is a laches in the lord of the franchise : and it will not be
allowed, if it occasions a failure of justice0, or if an
[299] action be brought against the person himself, who
claims the franchise, unless he hath also a power in
such case of making another judge d.
AFTER defence made, the defendant must put in his/i/ea.
But, before he defends, if the suit is commenced by caflias
or latitat, without any special original, he is entitled to
demand one imfiarlancee, or licentia loquendi; and may,
before he pleads, have more time granted by consent of the
y 2 Lord Raym. 836. 10 Mod. 126.
ab£ See
Hardr.
Hast.pag.
Kntr.
505.
83.128, irc.
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et apres
jupc demene,
fuit un sainct.
ct issiat Et
n'est
in pas
ceoincon*
cas il
ed, because he should not be judge in his own
causc. The argument used by ser.jeant Rolfe,
on behalf of the cognisance, is curious and

venient que un home soit juge demenc.
e Append. N? III. sec. 6.
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court; to see if he can end the matter amicably without
farther suit, by talking with the plaintiff: a practice, which
is f supposed to have arisen from a principle of religion, in
obedience to that precept of the gospel, " agree with thine
" adversary quickly, whilst thou art in the -way with him*."
And it may be -observed that this gospel precept has a plain
reference to the Roman law of the twelve tables, which
expressly directed the plaintiff and defendant to make up the
matter, while they were in the way, or going to the praetor—
in via, rem uti fiacunt orato. There are also many other
previous steps which may be taken by a defendant before
he puts in his plea. He may, in real actions, demand a view
of the thing in question, in order to ascertain its identity and
other circumstances. He may crave oyerh of the writ, or
of the bond, or other specialty upon which the action is
brought ; that is to hear it read to him ; the generality of
defendants in the times of ancient simplicity being supposed
incapable to read it themselves : whereupon the whole is
entered verbatim upon the record, and the defendant may
take advantage of any condition or other part of it, not stated
in the plaintiff's declaration. In real actions also
the tenant may pray in aid, or call for assistance of [300]
another, to help him to plead, because of the feeble
ness or imbecility of his own estate. Thus the- tenant for
life may pray in aid of him that hath the inheritance in re
mainder or reversion ; and an incumbent may pray in aid of
the patron and ordinary : that is, that they shall be joined in
the action and help to defend the title. Voucher also is the
calling in of some person to answer the action, that hath war
ranted the title to the tenant or defendant. This we still
make use of in the form of common recoveries ', which are
grounded on a writ of entry ; a species of action that we may
remember relies chiefly on the weakness of the tenant's title,
who therefore vouches another person to warrant it. If the
vouchee appears, he is made defendant instead of the vouchor :
f GUb. Hist. Com. PI. 35.
g Matt. v. 25.

h Append. N« III. sec. 6.
i Vol. II, Append. N° V. set. 2.
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but, if he afterwards make default, recovery shall be had
against the original defendant ; and he shall recover over an
equivalent in value against the deficient vouchee. In assizes
indeed, where the principal question is, whether the deman
dant or his ancestors were or were notin possession till the ous
ter happened, and the title of the tenant is little (if at all) dis
cussed, there no voucher is allowed ; but the tenant may bring
a writ of warrantia chartae against the warrantor, to compel
him to assist him with a good plea or defence, or else to ren
der damages and the value of the land, if recovered against the
tenant11. In many real actions also1, brought by or against an
infant under the age of twenty-one years, and also in actions
of debt brought against him, as heir to any deceased ancestor,
either party may suggest the nonage of the infant, and pray
that the proceedings may be deferred till his full age ; or (in
our legal phrase) that the infant may have his age, and that
the fiarol may demur, that is, that the pleadings may be staid ;
and then they shall not proceed till his full age, unless it be
apparent that he cannot be prejudiced thereby m. But, by the
statutes of Westm. 1. 3 Edw. I. c. 46. and of Gloucester, 6
Edw. I. cases,
c. '2. inand
writs
in actions
of entryauncestrel
sur disseisin
brought
in some
by particular
an infant,
£301] deforced
the parolo shall
his whole
not demur:
property,
otherwise
and evenhe
want
might
a main
be
tenance till he came of age. So likewise in a writ of dower
the heir shall not have his age ; for it is necessary that the
widow's claim be immediately determined, else she may
want a present subsistence™. Nor shall an infant patron
have it in a quare imfiedit °, since the law holds it necessary
and expedient that the church be immediately filled.
WHEN these proceedings are over, the defendant must
then put in his excuse or plea. Pleas are of two sorts ; dila
tory pleas, and pleas to the action. Dilatory pleas are such
as tend merely to delay or put off the suit, by questioning
It F. N. B. 135.
I Djer. 137.'

'

m Finch. L. 360.
n 1 Holl. Abr. 137.

o Ibid. 139.
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the propriety of the remedy, rather than by denying the
injury : pleas to the action are such as dispute the very cause
of suit. The former cannot be pleaded after a general
imparlance, which is an acknowledgment of the propriety
of the action. For imparlances are either general, of which
we have before spoken, and which are granted of course ; or
afiecial, with a saving of all exceptions to the writ or count,
which may be granted by the prothonotary ; or they may be
still more sfiecial, with a saving of all exceptions whatsoever,
which are granted at the discretion of the court P.
1 . DILATORY pleas are, 1 . To the jurisdiction of the court :
alleging, that it ought not to hold plea of this injury, it aris
ing in Wales or beyond sea ; or because the land in question
is of ancient demesne, and ought only to be demanded in the
lord's court, &c. 2. To the disability of the plaintiff, by
reason whereof he is incapable to commence or continue
the suit ; as, that he is an alien enemy, outlawed, excommu
nicated, attainted of treason or felony, under a firaemunire,
not in rerum natura (being only a fictitious person), au
infant, a feme-covert, or a monk professed. 3. In abatement :
which abatement is either of the writ, or the count,
for some defect in one of them ; as by misnaming [302]
the defendant, which is called a mianosmer ; giving
him a wrong addition, as esquire instead of knight ; or other
want of form in any material respect (3). Or, it may be,
p 12 Mod. 529.

(3) All dilatory pleas are called pleas in abatement, in contradistinc
tion to pleas in bar. By the 4 and 5 Ann. c. 16. and the practice of the
courts, no plea in abatement can be received unless the defendant proves
the truth of it by affidavit. 1 Cromp. 132. 3 Burr. 1618,
These pleas are not favored by the courts, and they must be filed
within four days after the day upon which the declaration is delivered,
both days being inclusive. 1 T. S. 277. S T. S. 210.
When an action is brought against one or some only of a number of
partners, if the defendant or defendants intend to take advantage of
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that the plaintiff is dead ; for the death of either party is at
once an abatement of the suit. And in actions merely per
sonal, arising ex delicto, for wrongs actually done or com
mitted by the defendant, as trespass, battery, and slander, the
rule is that acdo fiersonalia moritur cum fiersanais and it
never shall be revived either by or against the executors or
other representatives. For neither the executors of the
plaintiff have received, nor those of the defendant have com
mitted, in their own personal capacity, any manner of wrong
or injury. But in actions arising ex coniractu, by breach of
promise and the like, where the right descends to the repre
sentatives of the plaintiff, and those of the defendant have
assets to answer the demand, though the suits shall abate by
the death of the parties, yet they may be revived against or
by the executors r: being indeed rather actions against the
property than the person, in which the executors have now
the same interest that their testator had before.
THESE pleas to the jurisdiction, to the disability, or in
abatement, were formerly very often used as mere dilatory
pleas, without any foundation of truth, and calculated only
for delay ; but now by statute 4 & 5 Ann. c. 16. no dilatory
plea is to be admitted, without affidavit made of the truth
thereof, or some probable matter shewn to the court to induce
q i lost. 315.

r March. 14.

the partnership, it must be pleaded in abatement, or it is supposed to
be waived. And the plea in abatement must state who are the real
partners. 2 Bl. Sep. 947. If one of several part-owners of a chattel,
as of a ship, sue alone, and although this appears by the declaration
for an injury done to the chattel, the defendant can only take advantage
o this by a plea in abatement ; but if there is no such plea, the plaintiff
may recover damages for his share. 6 T. R. 766. And if another
part-owner brings a similar action, then the defendant cannot plead in
abatement that the former part-owner is not joined in the action, for
he has already ubtained a compensation for the injury done to him. T
T. Jf. 279

CHAP. 20.

WRONGS.

302

them to believe it true. And with respect to the pleas them
selves, it is a rule, that no exception shall be admitted against
a declaration or writ, unless the defendant will in the same
plea give the plaintiff a better' ; that is, to shew him how it
might be amended, that there may not be two objections upon
the same account. Neither, by statute 8 and 9 W. III. c. 31.
shall any plea in abatement be admitted in any suit for parti
tion of lands ; nor shall the same be abated by reason of the
death of any tenant.
ALL pleas to the jurisdiction conclude to the cogni- [303]
sance of the court ; praying "judgment, whether the
" court will have further cognisance of the suit :" pleas to the
disability conclude to the person ; by praying " judgment, if
" the said A the plaintiff ought to be answered :" and pleas in
abatement (when the suit is by original) conclude to the writ
or declaration ; by praying " judgment of the writ, or decla" ration, and that the same may be quashed," cassetur, made
void, or abated : but, if the action be by bill, the plea must pray
" judgment of the bill," and not of the declaration ; the bill
being here the original, and the declaration only a copy of the
bill.
WHEN these dilatory pleas are allowed, the cause is either
dismissed from that jurisdiction ; or the plaintiff is stayed till
his disability be removed ; or he is obliged to sue out a new
writ, by leave obtained from the court' ; or to amend and newframe his declaration. But when on the other hand they are
over-ruled as frivolous, the defendant has judgment of resfiondeat ouster, or to answer trver in some better manner. It is
then incumbent on him to plead.
2. A PLEA to the action; that is, to answer to the merits of
the complaint. This is done by confessing or denying it.
A CONFESSION of the whole complaint is not very usual, for
then the defendant would .probably end the matter sooner ; or
s BrownI. 139.

VQL. III.

t Co. Entr. SM.

44
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not plead at all, but suffer judgment to go by default. Yet
sometimes, after tender and refusal of a debt, if the creditor
harasses his debtor with an action, it then becomes necessary
for the defendant to acknowledge the debt, and plead the ten
der ; adding that he has always- been ready, tout temfis firist,
and still is ready, uncore firist, to discharge it : for a tender by
the debtor and refusal by the creditor will in all cases discharge '
the costs u, but not the debt itself; though in some particular
cases the creditor will totally lose his money (4).
[304] But frequently the defendant confesses one fiart of the
complaint, (by a cognovit actionem in respect thereof,)
and traverses or denies the rest : in order to avoid the expense
of carrying that part to a formal trial, which he has no ground
to litigate. A specks of this sort of confession is the fiaymenf
of money into court w : which is for the most part necessary
upon pleading a tender, and is itself a kind of tender to the
plaintiff; by paying into the hands of the proper officer of
the court as much as the defendant acknowledges to be due,
together with the costs hitherto incurred, in order to prevent
the expense of any farther proceedings. This may be done
upon what is called a motion; which is an occasional appli
cation to the court by the parties or their counsel, in order
to obtain some rule or order of court, which becomes neces
sary in the progress of a cause ; and it is usually grounded
upon an affidavit, (the perfect tense of the verb affido,) being
u I Vent. 21.
v Litt. stc. 338. €c. Litt. 209.

w Styl. pract. Reg. {edit. 1657JJMI. 2 Kcb.
555. Salk. 596.

(4) A tender in bank notes is sufficient, unless the creditor expressly
refuses to receive notes and insists upon cash. 3 T. S. 554. But bank
notes never were nor are a tender, if the creditor insists upon being
paid in cash. But the statute 37 Geo. III. c. 45. which restrains the
payment of cash by the bank of England, provides that no one shall b?
arrested who has tendered payment in banknotes : yet still the conse
quences of an action commenced without an arrest will be the same, as
if there had been no such tender. See p. 287. ante.
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a voluntary oath before some judge or officer of the court, to
evince the truth of certain facts, upon which the motion is
grounded : though no such affidavit is necessary for payment
of money into court. If, after the money paid in, the plain
tiff proceeds in his suit, it is at his own peril : foi1 if he does
not prove more due than is so paid into court, he shall be non
suited and pay the defendant costs ; but he shall still have
the money so paid in, for that the defendant has acknow
ledged to be his due (s). In the French law the rule of prac
tice is grounded upon principles somewhat similar to this ;
for there, if a person be sued for more than he owes, yet he
loses his cause if he doth not tender so much as he really
does owe w. To this head may also be referred the practice
of what is called a set-off': whereby the defendant acknow
ledges the justice of the plaintiff's demand on the one hand ;
but on the other sets up a demand of his own, to counter
balance that of the plaintiff, either in the whole or in part :
w Sp. L. b. 6. c. 4.

s(5) Where goods have been taken under a mistake without any loss
to the owner, the court upon motion will stay the proceedings in an
action of trespass, upon the defendant's undertaking to restore them,
or to pay their full value, with the costs of the action. 7, T. S. 53.
X.ord Mansfield has declared, " that where a factor, dealing for a
" principal, but concealing that principal, delivers goods in his own
" name, the person contracting with him has a right to consider him
" to all intents and purposes as the principal ; and though the real
" principal may appear and bring an action upon that contract against
" the purchaser of the goods, yet that purchaser may set off any claim
" he may have against the factor in answer to the demand of .the prin" cipal. This has been long settled."
This has since been confirmed as law by lord Kenyon and the court
of king's bench. 7 T. S. 359. And lord Kenyon has also held, that a
demand upon one partner may be set off in an action by a number of
partners, if that one partner was the only ostensible person engaged in
the business, and appeased to the world as solely interested therein
T. JR. 361.
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as, if the plaintiff sues for ten pounds due on a note of hand,
the defendant may set off nine pounds due to himself for
merchandise
set-off,
soldmust
to thepay
plaintiff,
the remaining
and, in case
balance
he fileads
into court.
such
[305]

This answers very nearly to the comfiensatio, or stofifiage, of the civil law *, and depends on the statutes
2 Geo. II. c. 22. and 8 Geo. II. c. 24. which enact, that,
where there are mutual debts between the plaintiff and de
fendant, one debt may be set against the other, and either
pleaded in bar,, or given in evidence upon the general issue
at the trial ; which shall operate as payment, and extinguish
so much of the plaintiff's demand (6).
PLEAS, that totally deny the cause of complaint, are either
the general issue, or a sfiecial plea, in bar.
1. THE general issue, or general plea, is what traverses,
thwarts, and denies at once the whole declaration ; without
offering any special matter whereby to evade it. As in tres
pass either vi et armis, or on the case, non culfiabilis, not
guilty y ; in debt upon contract, nihil debet, he owes nothing ;
in debt on bond, non est factum, it is pot his deed ; on an
assumfusit,non assurnfisit, he made no such promise. Or in real
actions, mil tori, no wrong done ; nul disseisin, no desseisin ;
and in a writ of right, the mise or issue is, that the tenant
has more right to hold than the demandant has to demand.
s Ff. 10. 2. 1.

y Append. N° II. sec. 4.

(6) The debts between the plaintiff and defendant must be mutual,
but may be of different natures i if the defendant does not specially
plead his debt as a set-off, he Must deliver a notice of set-off together
with the plea of the general issue. But where either debt arises upon
the penalty in any bond or specialty, the debt set-off must be pleaded.
8 Geo. II. c. 24. A notice of set-off ought to be expressed with almost
as much certainty as a declaration i and the delivery of it must be
proved at the trial of the canse. 1 Cromp. Pr. 157. But in actions by
or against the assignees of* bankrupt, the sum justly due may be re
covered under the 5 Geo. II. c. 30. without either pleading, or giving
notice of a seUoff. 1 T. S. 115.
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These pleas are called the general issue, because, by im
porting an absolute and general denial of what is alleged
in the declaration, they amount at once to an issue ; by
which we mean a fact affirmed on one side and denied on
the other.
FORMERLY the general issue was seldom pleaded, except
when the party meant wholly to deny the charge alleged
against him. But when he meant to distinguish away or pal
liate the charge, it was always usual to set forth the particu
lar facts in what is called a sfiecial plea ; which was originally
intended to apprize the court and the adverse party of the
nature and circumstances of the defence, and to keep the
law and the fact distinct. And it is an invariable rule, that
every defence which cannot be thus specially pleaded, may
be given in evidence, upon the general issue at the
trial. But, the science of special pleading having [306]
been frequently perverted to the purposes of chi
cane and delay, the courts have of late in some instances,
and the legislature in many more, permitted the general
issue to be pleaded, which leaves every thing open, the fact,
the law, and the equity of the case ; and have allowed spe
cial matter to be given in evidence at the trial. And, though
it should seem as if much confusion and uncertainty would
follow from so great a relaxation of the strictness anciently
observed, yet experience has shewn it to be otherwise ; espe
cially with the aid of a new trial, in case either party be
unfairly surprised by the other.
2. SPECIAL pleas, in bar of the plaintiff's demand, arc
very various, according to the circumstances of the defen
dant's case. As, in real actions, a general release or a fine,
both of which may destroy and bar the plaintiff's title. Or,
in personal actions, an accord, arbitration, conditions per
formed, nonage of the defendant, or some other fact which
precludes the plaintiff from his action2. A justification is
z Append, y III. sec. 6.
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likewise a special plea in bar ; as in actions of assault and
battery, son assault demesne, that it was the plaintiff's own
original assault ; in trespass, that the defendant did the thing
complained of in right of some office which warranted him
so to do ; or in an action of slander, that the plaintiff is
really as bad a man as the defendant said he was.
ALSO a man may plead the statutes of limitation a in bar ;
or the time limited by certain acts of parliament, beyond
which no plaintiff' can lay his cause of action. This, by the
statute of 32 Hen. VIII. c. 2. in a writ of right, is sixty years ;
in assizes, writs of entry, or other possessory actions real, of
the seisin of one's ancestors, in lands ; and either of their
seisin, or one's own, in rents, suits, and services,fifty years :
and in actions real for lands grounded upon one's own seisin
or possession, such possession must have been within thirty
years. By statute 1 Mar. St. 2. c. 5. this limitation does not
extend to any suit for advowsons, upon reasons given in a
former chapter b. But by the statute 21 Jac. I. c. 2.
[307] a time of limitation was extended to the case of the
king; viz. sixty years precedent to 19 Feb. 1623c ;
but, this becoming ineffectual by efflux of time, the same
date of limitation was fixed by statute 9 Geo. III. c. 16. to
commence and be reckoned backwards, from the time of
bringing any suit or other process, to recover the thing in
question ; so that a possession for sixty years is now a bar
even against the prerogative, in derogation of the ancient
maxim, " nullum temfius occurrit regi." By another statute,
21 Jac. I. c. 16. twenty years is the time of limitation in any
writ of formedon : and, by a consequence, twenty years is
also the limitation in every action of ejectment ; for no eject
ment can be brought, unless where the lessor of the plain
tiff is entitled to enter on the lands'1, and by the statute 21
Jac. I. c. 16. no entry can be made by any man, unless within
twenty years after his right shall accrue. Also all actions of
a See pag. 188. 196.

b Ibid. 25O.

c 3 Inst. 189.

d See pug. 206.

CHAP. 20.

WRONGS.

307

trespass, (quare clausumfregit, or otherwise,) detinue, trover,
replevin, account, and case (7), (except upon accounts
between merchants (8), debt on simple contract, or for
arrears of rent, are limited by the statute last mentioned to
six years after the cause of action commenced : and actions
ef assault, menace, battery, mayhem, and imprisonment,
must be brought within four years, and actions for words
within two years, after the injury committed (9). And by the
statute 31 Eliz. c. 5. all suits, indictments, and informations,
upon any penal statutes, where any forfeiture is to the crown
(7) Under the head of actions upon the case are included actions fot
libels, criminal conversation, seduction, and actions for words, which
are not actionable without a special damage.
(8) This exception does not extend to a tradesman's account with
his customer, where the items are all on one side, for then the statute
will bar those beyond six years ; but where there is a mutual unsettled
account, it is held that a new item in the account within six years is an
acknowledgment of the whole, and takes the whole account out of the
statute. 6 T. S. 189.
(9) The statute makes an exception for all persons who shall be
under age, feme coverts, non compos mentis, in prison, or abroad, when
the cause of action accrues ; and the limitations ofthe statute shall only
commence from the time when their respective impediments or disa
bilities are removed ; sec. 7. But if one only of a number of partners
lives abroad, they must bring their action within six years after the
cause of it accrued. 4 T. S. 516. And where a party has been guilty
of any fraud in his dealings or accounts, the courts of law and equity
have determined that he shall only protect himself by the statute of limi
tations from the time his fraud is discovered. 3 P. Wins. 143. Doug. 63(X
Any acknowledgment of the existence of the debt, however slight,
will take it out of the statute, and the limitation will then run from that
time i and where an expression is ambiguous, it shall be left to the
consideration of the jury, whether it amounts or not to such acknowl
edgment. 2 T. S. 760. Where there are two or more drawers of a
joint and several promissory note, the acknowledgment of one may be
given in evidence in a separate action against an other, and will defeat
the effect ofthe statute. JDoug. 629.
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alone, shall be sued within two years ; and where the forfei
ture is to a subject, or to the crown and a subject, within one
year after the offence committed (10), unless where any
other time is specially limited by the statute. Lastly, by
statute 10 W. III. c. 14. no writ of error, scire facias, .or
other suit, shall be brought to reverse any judgment, fine, or
recovery, for error, unless it be prosecuted within twenty
years (1 1). The use of these statutes of limitation is to pre
serve the peace of the kingdom, and to prevent those innu
merable perjuries which might ensue, if a man were
[308] allowed to brmg an action for any injury com
mitted at any distance of time. Upon both these
accounts the law therefore holds, that " interest reifiuilicae
ut sit finis litium :" and upon the same principle the Athe
nian laws in general prohibited all actions, where the injury
was committed five years before the complaint was madee.
If therefore in any suit, the injury or cause of action hap
pened earlier than the period expressly limited by law, the
defendant may plead the statutes of limitations in bar : as
upon an assumfisit, or promise to pay money to the plaintiff,
the defendant may plead non asaumfiait infra sex annos ,• he
made no such promise within six years ; which is an effec
tual bar to the complaint.
AN estofifiel is likewise a special plea in bar ; which hap
pens where a man hath done some act, or executed some
deed, which estops or precludes him from averring any thing
to the contrary. As if tenant for years (who hath no freehold)
levies a fine to another person. Though this is void as to
e Pott. Ant. b. 1. c. 21.

(10) Where the forfeiture is to the crown and a subject, a common
informer must sue within one year, and the crown may prosecute for
the whole penalty at any time within two years after that year ended.
(11) No statute has fixed any limitation to a bond or specialty ; but
where no interest has been paid upon a bond, and no demand proved
thereon for twenty years, the judges recommend it to the jury to pre
sume that it is discharged, and to find a verdict for the defendant
? T. S. 270.
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strangers, yet it shall work as an estoppel to the cognisor ; for
if he afterwards brings an action to recover these lands, and
his fine is pleaded against him, he shall thereby be estopped
from saying, that he had no freehold at the time, and therefore
was incapable of levying it.
THE conditions and qualities of a plea (which, as well as
the doctrine of estoppels, will also hold equally, mutatis mutan
dis, with regard to other parts of pleading) are, 1 . That it be
single and containing only one matter ; for duplicity begets
confusion. But by statute 4 and 5 Ann. c. 16. a man with
leave of the court may plead two or more distinct matters
or single pleas ; as, in an action of assault and battery, these
three, not guilty, son assault demesne, and the statute of limita
tions. 2. That it be direct and positive, and not argumenta
tive. 3. That it have convenient certainty of time, place, and
persons. 4. That it answer the plaintiff's allegations in every
material point. 5. That it be so pleaded as to be capable of
trial (.12).
SPECIAL pleas are usually in the affirmative, some- [309-|
times in the negative ; but they always advance some
new fact not mentioned in the declaration ; and then they must
be averred to be true in the common form :—" and this he is
" ready to verify."—This is not necessary in pleas of the gene
ral issue ; those always containing a total denial of the facts
before advanced by the other party, and therefore putting him
upon the proof of them.
IT is a rule in pleading, that no man be allowed to plead
specially such a plea as amounts only to the general issue, or
a total denial of the charge ; but in such case he shall be
driven to plead the general issue in terms, whereby the whole
question is referred to a jury. But if the defendant, in an
assize or action of trespass, be desirous to refer the validity of
(12) But this statute, which permits more pleas than one, does not
extend to penal actions. 4 T. S. 701.
VOL. III.
45
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his title to the court rather than the jury, he may state his
title specially, and at the same time give color to the plaintiff,
or suppose him to have an appearance or color of title, bad
indeed in point of law, but of which the jury are not competent
judges.
ment withAs
livery
if hisfrom
ownA,true
by force
title be,
of which
that heheclaims
enteredbyonfeoffthe
lands in question, he -cannot plead this by itself, as it amounts
to no more than the general issue, mil tort, nul disseisin, in
assize, or not guilty in an action of trespass. But he may
allege this specially, provided he goes farther and says, that
the plaintiff claiming by color of a prior deed of feoffment,
without livery, entered ; upon whom he entered ; and may then
refer himself to the judgment of the court which of these two
titles is the best in point of law I.
WHEN the plea of the defendant is thus put in, if it does
not amount to an issue or total contradiction of the -declaration
but only evades it, the plaintiff may plead again, and refily
to the defendant's plea: either traversing it; that is, totally
denying it ; as, if on an action of debt -upon bond the defendant
pleads sotvit ad diem, that he paid the money when
[3 10] due, here the plaintiff in his refilication may totally tra.verse this plea, by denying that the defendant paid it ;
or, he may allege new matter in contradiction to the defen
dant's plea ; as when the defendant pleads no award made, the
plaintiff may reply, and set forth an actual award, and assign
a breach s: or the replication may confess and avoid the plea,
by some new matter or distinction, consistent with the plain
tiff's former declaration ; as, in an action for trespassing upon
land whereof the plaintiff is seized, if the 'defendant shews a
title to the land by descent, and that therefore he had a right
to enter, and gives color to the plaintiff, the plaintiff may
either traverse and totally deny the fact of the descent ; or he
may confess and avoid it, by replying, that true it is that such
descent happened, but that since the descent the defendant
himself demised the lands to the plaintiff for term of life.
f Dr. and Stud. 2. e. 53.

g Append. N? III. sec. 6.
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To the replication the defendant may rejoin, or put in an.
answer called a rejoinder. The plaintiff may answer the
rejoinder by a sur-rejoinder ; upon which the defendant
may rebut ; and the plaintiff answer him by a jaur-rebutter.
Which pleas, replications, rejoinders, sur-rejoinders, rebut
ters, and sur-rebutters answer to the excefitio, refilicatio,dn]ilicatio, trifilicatiO, and quadrufilicatio of the Roman laws1*.
THE whole of this process is denominated the fileading ;
in the several stages of which it must be carefully observed,
not to depart or vary from the title or defence, which the
party has once insisted on. For this (which is called a
defiarture in pleading) might occasion endless altercation.
Therefore the replication must support the declaration, and
the rejoinder must support the plea, without departing out of
it. As in the case ofpleading,no award made, in consequence
of a bond of arbitration, to which the plaintiff replies, setting,
forth an actual award ; now the defendant cannot rejoin that
he hath performed this award, for such rejoinder would be
an entire departure from his original plea, which alleged
that no such award was made : therefore he has
now no other choice, but to traverse the fact of the [31 1} .
replication, or else to demur upon the law of it.,
YET in many actions the plaintiff, who has alleged in his
declaration a general wrong, may in his replication, after an
evasive plea by the defendant, reduce that general wrong to
a more particular certainty, by assigning the injury afresh
with all its specific circumstances in such manner as clearly
to ascertain and identify it, consistently with his. general
complaint ; which is called a new or novel assignment. As, if
the plaintiff in trespass declares on a breach of his close in.
D ;'. and the defendant pleads that the. place where the injury
is said to have happened is a certain close of pasture in D,
which descended to him from B his father, and so is his own,
freehold; the plaintiff may reply and assign another close
h lust. 4. 14. Bract. 1. 5. tr. I.e. L

311

PRIVATE

BOOK ffl.

in D, specifying the abuttals and boundaries, as the real place
of the injury1.
JT hath previously been observed k that dufilicity in plead
ing must be avoided. Every plea must be simple, entire, con
nected, and confined to one single point : it must never be
entangled with a variety of distinct independent answers to
the same matter ; which must require as many different
replies, and introduce a multitude of issues upon one and the
same dispute. For this would often embarrass the jury, and
sometimes the court itself, and at all events would greatly
enhance the expense of the parties. Yet it frequently is
expedient to plead in such a manner as to avoid any implied
admission of a fact, which cannot with propriety or safety be
positively affirmed or denied. And this may be done by what
is called a firotestation ; whereby the party interposes an
oblique allegation or denial of some fact, protesting (by the
gerund, firotestando) that such a matter does or does not exist ;
and at the same time avoiding a direct affirmation or denial.
Sir Edward Coke hath defined1 a protestation (in the pithy
dialect of that age) to be " an exclusion of a conclu[3 12] " sion." For the use of it is, to save the party from
being concluded with respect to some factor circum
stance, which cannot be directly affirmed or denied without
falling into duplicity of pleading ; and which yet, if he did not
thus enter his protest, he might be deemed to have tacitly
waived or admitted. Thus, while tenure in villenage subsist
ed, if a villein had brought an action against his lord, and the
lord was inclined to try the merits of the demand, and at the
same time to prevent any conclusion against himself that
he had waived his signiory ; he could not in this case both
plead affirmatively that the plaintiff was his villein, and
also take issue upon the demand ; for then his plea would
have been double^ as the former alone would have been
a good bar to the action : but he might have alleged the
villenage of the plaintiff, by way of protestation, and then
i Bra. Abr. t. trespass. 205. 384.

k pag. 301.

1 1 lost. 124.
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have denied the demand. By this means the future vassa
lage of the plaintiff was saved to the defendant, in case the
issue was found in his (the defendant's) favor "1 : for the pro
testation prevented that conclusion, which would otherwise
have resulted from the rest of his defence, that he had en
franchised the plaintiff" ; since no villein could maintain a
civil action against his lord. So also if a defendant, by way
of inducement to the point of his defence, alleges (among
other matters) a particular mode of seisin or tenure, which
the plaintiff is unwilling to admit, and yet desires to take
issue on the principal point of the defence, he must deny
the seisin or tenure by way of protestation, and then traverse
the defensive matter. So lastly, if an award be set forth by
the plaintiff, and he can assign a breach in one part of it,
(viz. the non-payment of a sum of money,) and yet is afraid
to admit the performance of the rest of the award, or to aver
in general a non-performance of any part of if, lest some
thing should appear to have been performed ; he may save
to himself any advantage he might hereafter make of the
general non-performance, by alleging that by protestation ;
and plead only the non-payment of the money °.
IN any stage of the pleadings, when either side [3 1 3]
advances or affirms any new matter, he usually (as
was said) avers it to be true ; " and this he is ready to veri
fy." On the other hand, when either side traverses or denies
the facts pleaded by his antagonist, he usually tenders an
issue, as it is called ; the language of which is different
according to the party by whom the issue is tendered ; for
if the traverse or denial comes from the defendant, the issue
is tendered in this manner, " and of this he puts himself
" upon the country," thereby submitting himself to the
judgment of his peers P : but if the traverse lies upon the
plaintiff, he tenders the issue or prays the judgment of the
peers against the defendant in another form ; thus : " and
" this he prays may be inquired of by the country."
m Co. Litt. 126.
o See book II. eh. 6. pig. 94.

o Appendix, N° III. sec. 6.
p Ibid. N° II. sec. 4.
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BUT if either side (as, for instance, the defendant) pleads
a special negative plea ; not traversing or denying any thing
that was before alleged, but disclosing some new negative
matter ; as, where the suit is on a bond, conditioned to per
form an award, and the defendant pleads, negatively, that
no award was made, he tenders no issue upon this plea ;
because it does not yet appear whether the fact will be dis
puted, the plaintiff not having yet asserted the existence of
any award ; but when the plaintiff replies, and sets forth an
actual specific award, if then the defendant traverses the
replication, and denies the making of any such award, he
then, and not before, tenders an issue to the plaintiff. For
when in the course of pleading they come to a point which
is affirmed on one side, and denied on the other, they are
then said to be at issue ; all their debates being at last con
tracted into a single point, which must now be determined
either in favor of the plaintiff or of th» defendant.

CHAPTER THE TWENTY-FIRST

OF ISSUE AND DEMURRER.

ISSUE, ,

, emtus, being the end of all the pleadings, is the
fourth part or stage of an action, and is either upon matter
of law, or matter offact.
AN issue upon matter of law is called a demurrer: and it
confesses the facts to be true, as stated by the opposite party ;
but denies that, by the law arising upon those facts, any in
jury is done to the plaintiff, or that the defendant has made
out a legitimate excuse : according to the party which first
demurs, demoratur, rests or abides upon the point in ques
tion. As, if the matter of the plaintiff's complaint or declara
tion be insufficient in law, as by not assigning any sufficient
trespass, then the defendant demurs to the declaration ; if, on
the other hand, the defendant's excuse or plea be invalid, as
if he pleads that he committed the trespass by authority from
a stranger, without making out the stranger's right ; here the
plaintiff may demur in law to the plea : and so on in every
other part of the proceedings, where either side perceives
any material objection in point of law, upon which he may
rest his case.
THE form of such demurrer is by averring the declaration
or plea, the replication or rejoinder, to be insufficient in law
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to maintain the action or the defence ; and therefore praying
judgment for want of sufficient matter alleged a. Sometimes
demurrers are merely for want of sufficient/orm in the writ
or declaration. But in case of exceptions to the form, or
manner of pleading, the party demurring must by statute
27 Eliz. c. 5. and 4 & 5 Ann. c. 16. set forth the causes of
his demurrer, or wherein he apprehends the deficiency to
consist. And upon either a general, or such a sfiecial de
murrer, the opposite party must aver it to be sufficient,
which is called a joinder in demurrer b, and then the parties
are at issue in point of law. Which issue in law, or demur
rer, the judges of the court before which the action is
brought must determine.
AN issue of fact is where the fact only, and not the law,
is disputed. And when he that denies or traverses the fact
pleaded by his antagonist has tendered the issue, thus ; " and
" this he prays may be inquired of by the country ;" or»
" and of this he puts himself upon the country;" it .may
immediately be subjoined by the other party, " and the said
" A. B. doth the like." Which done, the issue is said to be
joined, both parties having agreed to rest the fate of the cause
upon the truth of the fact in question c. And this issue of
fact must, generally speaking, be determined, not by the
judges of the court, but by some other method ; the princi
pal of which methods is that by the country, fier fiats, (in
Latin, fier fiatriam,) that is, by jury. Which establishment
of different tribunals for determining these different issues,
is in some measure agreeable to the course of justice in the
Roman republic, where the judicea ordinarii determined only
questions of fact, but questions of law were referred to the
decisions of the centumviri&.
BUT here it will be proper to observe, that during the
whole of these proceedings, from the time of the defendant's
appearance in obedience to the king's writ, it is necessary
a Append. M° III. sec. a.
b Ibid.

c Append. N° II. sec. 4.
d Cic.de Orator. 1. I.c. M.
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that both the parties be kept or continued in court from day to
day, till the final determination of the suit. For the court can
determine nothing, unless in the presence of both the parties,
in person or by their attorneys, or upon default of one of
them, after his original appearance and a time prefixed for
his appearance in court again. Therefore in the course of
pleading, if either party neglects to put in his declaration,
plea, replication, rejoinder, and the like, within the times
allotted by the standing rules of the court, the plaintiff, if the
omission be his, is said to be nonsuit, or not to follow and pur
sue his complaint, and shall lose the benefit of his writ :
or, if the negligence be on the side of the defendant, judgment
may be had against him, for such his default. And, after issue
or demurrer joined, as well as in some of the previous stages
of proceeding, a day is continually given and entered upon the
record, for the parties to appear on from time to time, as the
exigence of the case may require. The giving of this day is call
ed the continuance, because thereby the proceedings are con
tinued without interruption from one adjournment to another.
If these continuances are omitted, the cause is thereby discon
tinued, and the defendant is discharged sine die, without a day,
for this turn : for by his appearance in court he has obeyed the
command of the king's writ ; and, unless he be adjourned over
to a day certain, he is no longer bound to attend upon that sum
mons ; but he must be warned afresh, and the whole must begin
de novo.
Now it may sometimes happen, that after the defendant has
pleaded, nay, even after issue or demurrer joined, there may
have arisen some new matter, which it is proper for the defen
dant to plead ; as, that the plaintiff, being a feme-sole, is since
married, or that she has given the defendant a release, and the
like : here, if the defendant takes advantage of this new matter,
as early as he possibly can, viz. at the day given for his next
appearance, he is permitted to plead it in what is called a plea
finis darrein continuance, or since the last adjournment. For
it would be unjust to exchide him from the benefit of this new
voi,. in.
46
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defence, which it was not in his power to make when he plead
ed the former. But it is dangerous to rely on such a plea,
without due consideration ; for it confesses the matter which
was before in dispute between the parliese. And it is not
allowed to be put in, if any continuance has intervened between
the arising of this fresh matter and the pleading of it : for then
the defendant is guilty of neglect, or laches, and is supposed to
rely on the merits of his former plea. Also it is not allowed
after a demurrer is determined, or verdict given ; because then
relief may be had in another way, namely, by writ of audita
querda, of which hereafter. And these pleas fiuis darrein
continuance, when brought to a demurrer in law or issue of
fact, shall be determined in like manner as other pleas.
WE have said, that demurrers, or questions concerning the
sufficiency of the matters alleged in the pleadings, are to be
determined by the judges of the court, upon solemn argument
by counsel on both sides ; and to that end a demurrer book
is made up, containing all the proceedings at length, which
are afterwards entered on record ; and copies thereof, called
fiafier-books, are delivered to the judges to peruse. The
record1 is a history of the most material proceedings in the
cause, entered on a parchment roll, and continued down to
the present time ; in which must be stated the original writ and
summons, all the pleadings, the declaration, view or oyer
prayed, the imparlances, plea, replication, rejoinder, continu
ances, and whatever farther proceedings have been had; all
entered verbatim on the roll, and also the issue or demurrer,
and joinder therein.
THESE were formerly all written, as indeed all public pro
ceedings were, in Norman or law French, and even the argu
ments of the counsel and decisions of the court were in the
same barbarous dialect. An evident and shameful badge, it must
be owned, of tyranny and foreign servitude ; being introduced
under the auspices of William the Norman, and his sons:
whereby the ironical observation of the Roman satirist came
e Cro. Eliz. 49.

f Append. N" II. sec. 4. N° III. sec, 6.
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to be literally verified, that " Gallia causidicos docuit facunda
" £ritannoss." This continued till the reign of Edward III. ;
who, having employed his arms successfully in subduing
the crown of France, thought it unbeseeming the dignity of
the victors to use any longer the language of a vanquished
country. By a statute therefore, passed in the thirty-sixth
year of his reign h, it was enacted, that for the future all
pleas should be pleaded, shewn, defended, answered, debated,
and judged in the English tongue ; but be entered and en
rolled in Latin. In like manner as don Alonso X, king of
Castile, (the great-grandfather of our Edward III,) obliged
his subjects to use the Castilian tongue in all legal proceed
ings '; and as, in 1286, the German language was estab
lished in the courts of the empire k. And perhaps if our
legislature had then directed that the writs themselves, which
are mandates from the king to his subjects to perform certain
acts or to appear at certain places, should have been framed
in the English language, accbrding to the rule of our ancient
law1, it had not been very improper. But the record or enroll
ment of those writs and the proceedings thereon, which was
calculated for the benefit of posterity, was more serviceable
(because more durable) in a dead and immutable language
than in any flux or living one. The practisers, however, being
used to the Norman language, and therefore imagining they
could express their thoughts more aptly and more concisely
in that than in any other, still continued to take their notes
in law French : and of .course when those notes came to be
published, under the denomination of reports, they were
printed in that barbarous dialect ; which, joined to the addi
tional terrors of a Gothic black letter, has occasioned many
a student to throw away his Plowden and Littleton, without
venturing to attack a page of them. And yet in reality, upon
a nearer acquaintance, they would have found nothing very
formidable in the language ; which differs in its grammar
g you. xv. 111.
h c. M.
i Mod. Un. 18st. xx. 211.

k Mod. Un. Hist. xxix,235.
1 Mirr. c. 4. sec. 3.
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and orthography as much from the modern French, as the
diction of Chaucer and Gower does from that of Addison
and Pope. Besides, as the English and Norman languages
were concurrently used by our ancestors for several centuries
together, the two idioms have naturally assimilated, and
mutually borrowed from each other: for which reason the
grammatical construction of each is so very much the same,
that I apprehend an Englishman (with a week's preparation)
would understand the laws of Normandy, collected in their
grand coustumier, as well if not better than a Frenchman bred
within the walls of Paris.
THE Latin, which succeeded the French for the entry
and enrollment of pleas, and which continued in use for four
centuries, answers so nearly to the English (oftentimes word
for word) that it is not at all surprising it should generally
be imagined to be totally fabricated at home, with little more
art or trouble than by adding Roman terminations to English
words. Whereas in reality it is a very universal dialect,
spread throughout all Europe at the irruption of the northern
nations, and particularly accommodated and moulded to
answer all the purposes of the lawyers with a peculiar exact
ness and precision. This is principally owing to the simpli
city, or (if the reader pleases) the poverty and baldness of
its texture, calculated to express the ideas of mankind just
as they arise in the human mind, without any rhetorical
flourishes, or perplexed ornaments of style : for it may be
observed, that those laws and ordinances, of public as well
as private communities, are generally the most easily under
stood, where strength and perspicuity, not harmony or ele
gance of expression, have been principally consulted in com
piling them. These northern nations, or rather their legis
lators, though they resolved to make use of the Latin tongue
in promulging their laws, as being more durable and more
generally known to their conquered subjects than their own
Teutonic dialects, yet (either through choice or necessity)
have frequently intermixed therein some words of a Gothic
original ; which is, more or less, the case in every country
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of Europe, and therefore not to be imputed as any peculiar
blemish in our English legal latinity m. The truth is, what
is generally denominated law-latin is in reality a mere tech
nical language, calculated for eternal duration, and easy to
be apprehended both in present and future times ; and on
those accounts best suited to preserve those memorials which
are intended for perpetual rules of action. The rude pyra
mids of Egypt have endured from the earliest ages, while the
more modern and more elegant structures of Attica, Rome,
and Palmyra, have sunk beneath the stroke of time.
As to the objection of locking up the law in a strange and
unknown tongue, this is of little weight with regard to re
cords which few have occasion to read but such as do, or
ought to, understand the rudiments of Latin. And besides
it may be observed of the law-latin, as the very ingenious
sir John Davis n observes of the law-french, " that it is so
" very easy to be learned, that the meanest wit that ever
" came to the study of the law doth come to understand it
" almost perfectly in ten days without a reader."
IT is true indeed that the many terms of art, with which
the law abounds, are sufficiently harsh when latinized, (yet
not more so than those of other sciences,) and may, as Mr.
Selden observes°, give offence " to some grammarians of
" squeamish stomachs, who would rather choose to live in
" ignorance of things the most useful and important, than
" to have their delicate ears wounded by the use of a word
" unknown to Cicero, Sallust, or the other writers of the
" Augustan age." Yet this is no more than must unavoid
ably happen when things of modern use, of which the Ro
mans had no idea, and consequently no phrases to express
them, come to be delivered in the Latin tongue. It would
m The following sentence, " si qids ad
" battalia curte tua exierit, if any one goes
" out of his own court to fight," etc. may raise
a smile in the student as a flaming modern
anglicism: but he may meet with it, among

others of the same stamp, in the laws of the
Burgundians on the continent, before the end
of the fifth century. (Add. 1. o. 5. sec. 2.)
n Pref. Rep.
o Pref. ad Eadmfr
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puzzle the most classical scholar to find an appellation, in his
pure latinity, for a constable, a record, or a deed of feoffment :
it is thefore to be imputed as much to necessity, as igno
rance, that they were styled in our forensic dialect constabularius, recordum, and feoffamentum. Thus again, another
uncouth word of our ancient laws, (for I defend not the ridi
culous barbarisms sometimes introduced by the ignorance
of modern practisers,) the substantive murdrum, or the verb
murdrare, however harsh and unclassical it may seem, was
necessarily framed to express a particular offence ; since no
other word in being, occidere, interficere, necare, or the like,
was sufficient to express the intention of the criminal, or quo
animo the act was perpetrated ; and therefore by no means
came up to the notion of murder at present entertained by
our law ; -viz. a killing with malice aforethought.
A SIMILAR necessity to this produced a similar effect at
Byzantium, when the Roman laws were turned into Greek
for the use of the oriental empire ; for, without any regard
to Attic elegance, the lawyers of the imperial courts made
no scruple to translate Jldei commissaries, $i£etxtf*faFFagiiis P ;
cubiculum, KnSax^iiai 1 ; JHium-familias, 7r«u^«-^«fOAi«« r ; refiudium, peimSttv • ; comfiromissum xepargonitra-iet ' ; reverentia et
obsequium, pevcgemit x»i aSc-ixtmn u ; and the like. They studied
more the exact and precise import of the words, than the
neatness and delicacy of their cadence. And my academi
cal readers will excuse me for suggesting, that the terms of
the law are not more numerous, more uncouth, or more diffi
cult to be explained by a teacher, than those of logic, physics,
and the whole circle of Aristotle's philosophy, nay even of
the politer arts of architecture and its kindred studies, or the
science of rhetoric itself. Sir Thomas More's famous legal
question
p Nov. 1.wc. contains
1.
in it nothingt Nov.
more
82. c.difficult,
11.
than the deq Nov. 8. edict. Constantino^,
r Nov. 117. c. 1.
s Ibid. c. S.

11 No?. 78. c. 2.
w See pag. 149.
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finition which in his time the philosophers currently gave of
their materia firima, the groundwork of all natural know
ledge ; that it is, " neque quid, neque quantum, neque quale,
" neque aliquid eorum quibus ens determinatur ;" or its subse
quent explanation by Adrian Heereboord, who assures us*
that " materia firima non est corfius, neque fierformam corfio" reitatis, neque fier simfilicem essentiam : est tamen ens, et
" quidem substantia, licet incomfileta ; habetque actum ex se
" entitativum, et simul est fiotentia subjectiva" The law
therefore, with regard to its technical phrases, stands upon
the same footing with other studies, and requests only the
same indulgence.
THIS technical Latin continued in use from the time of its
first introduction, till the subversion of our ancient constitu
tion under Cromwell ; when, among many other innovations
in the law, some for the better and some for the worse, the
language of our records was altered and turned into English.
But, at the restoration of king Charles, this novelty was no
longer countenanced ; the practisers finding it very difficult
to express themselves so concisely or significantly in any
other language but the Latin. And thus it continued without
any sensible inconvenience till about the year 1730, when it
was again thought proper that the proceedings at law should
be done into English, and it was accordingly so ordered by
statute 4 Geo. II. c. 26. This provision was made, according
to the preamble of the statute, that the common people might
have knowledge and understanding of what was alleged or
done for and against them in the process and pleadings, the
judgment and entries in a cause. Which purpose has, I fear,
not been answered ; being apt to suspect that the people are
now, after many years experience, altogether as ignorant in
matters of law as before. On the other hand, these incon
veniences have already arisen from the alteration ; that now
many clerks and attorneys are hardly able to read, much less
to understand, a record even of so modern a date as the reign
x Philosoph. natural, c. 1. sec. 23, &c.
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of George the first. And it has much enhanced the expense
of all legal proceedings : for since the practisers are confined
(for the sake of the stamp duties, which are thereby consid
erably increased) to write only a stated number of words in a
sheet ; and as the English language, through the multitude
of its particles, is much more verbose than the Latin ; it fol
lows that the number of sheets must be very much augment
ed by the change y. The translation also of technical phrases,
and the names of writs and other process, were found to
be so very ridiculous, (a writ of nisifirius, quare imfiedit,Jieri
facias, habeas corfius, and the rest, not being capable of an,
English dress with any degree of seriousness,) that in two
years time it was found necessary to make a new act, 6 Geo.
II. c. 14 ; which allows all technical words to continue in the
usual language, and has thereby almost defeated every bene
ficial purpose of the former statute.
WHAT is said of the alteration of language by the statute
4 Geo. II. c. 26. will hold equally strong with respect to the
prohibition of using the ancient immutable court hand in
writing the records or other legal proceedings ; whereby the
reading of any record that is fifty years old is now become
the object of science, and calls for the help of an antiquarian.
But that branch of it, which forbids the use of abbreviations,
seems to be of more solid advantage, in delivering such pro
ceedings from obscurity : according to the precept of Justi
nian z ; " ne fier scrifituram aliqua fiat in fiosterum dubitatio,
" jubemus non fier siglorum cafitiones et comfiendiosa enigmata
" ejusdem codicis tcxlum conscribi, sed fier literarum conse" quentiam exfilanari concedimus." But, to return to our
demurrer.
WHEN the substance of the record is completed, and
copies are delivered to the judges, the matter of law upon
which the demurrer is grounded is upon solemn argument
y For instance, these three words, " secundum formam statuti," are now converted
into seven, . " according to the form of the

" statutc."
z de concfpt. digest. sec. 13.
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determined by the court, and not by any trial by jury ; and
judgment is thereupon accordingly given. As, in an action
' of trespass, if the defendant in his plea confesses the fact,
but justifies it causa venationis, for that he was hunting; and
to this the plaintiff demurs, that is, he admits the truth of
the plea, but denies the justification to be legal : now, on
arguing this demurrer, if the court be of opinion, that a
man may not justify trespass in hunting, they will give judg
ment for the plaintiff; if they think that he may, then judg
ment is given for the defendant. Thus is an issue in law,
or demurrer, disposed of (1).
AN issue of fact takes up more form and preparation to
settle it ; for here the truth of the matters alleged must be
solemnly examined and established by proper evidence in the
channel prescribed by law. To which examination, of facts,
the name of trial is usually confined, which will be treated
of at large in the two succeeding chapters.
(1) The court of king's bench upon a demurrer held it to be a good
justification, that the defendant entered the plaintiff's close in pursuit
of a fox. See ante, 213. n. 4.
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CHAPTER THE TWENTY-SECOND.

OF THE SEVERAL SPECIES OF
TRIAL.
J. H E uncertainty of legal proceedings is a notion so gene
rally adopted, and has so long been the standing theme of
wit and good humor, that he who should attempt to refute
it would be looked upon as a man, who was either incapable
of discernment himself, or else meant to impose upon others.
Yet it may not be amiss, before we enter upon the several
modes whereby certainty is meant to be obtained in, our
courts of justice, to inquire a little wherein this uncertainty,
so frequently complained of, consists ; and to what causes it
owes its original.
IT hath sometimes been said to owe its original to the
number of our municipal constitutions, and the multitude of
our judicial decisions a ; which occasion, it is alleged, abun
dance of rules that militate and thwart with each other, as the
sentiments or caprice of successive legislatures and judges
have happened to vary. The fact, of multiplicity, is allowed ;
and that thereby the researches of the student are rendered
more difficult and laborious : but that, with proper industry,
the result of those inquiries will be doubt and indecision, is a
consequence that cannot be admitted. People are apt to be
angry at the want of simplicity in our laws : they mistake
variety for confusion, and complicated cases for contradictory.
a See the preface to sir John Davies's reports ; wherein many of the following topics are
di-^nssed more at large.
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They bring us the examples of arbitrary governments, of Den
mark, Muscovy, and Prussia ; of wild and uncultivated nations,
the savages of Africa and America ; or of narrow domestic
republics, in ancient Greece and modern Switzerland ; and
unreasonably require the same paucity of laws, the same con
ciseness of practice, in a nation of freemen, a polite and com
mercial people, and a populous extent of territory.
IN an arbitrary, despotic government, where the lands are at
the disposal of the prince, the rules of succession, or the mode
of enjoyment, must depend upon his will and pleasure. Hence
there can be but few legal determinations relating to the pro
perty, the descent, or the conveyance of real estates ; and the
same holds in a stronger degree with regard to goods and chat
tels, and the contracts relating thereto. Under a tyrannical
sway trade must be continually in jeopardy, and of consequence
can never be extensive : this therefore puts an end to the neces
sity of an infinite number of rules, which the English merchant
daily recurs to for adjusting commercial differences. Mar
riages are there usually contracted with slaves; or aj least
women are treated as such : no laws can be therefore expected
to regulate the rights of dower, jointures, and marriage settle
ments. Few also are the persons who can claim the privileges
of any laws ; the bulk of those nations, viz. the commonalty,
boors, or peasants, being merely villeins and bondmen. Those
are therefore left to the private coercion of their lords, are
esteemed (in the contemplation of these boasted legislators)
incapable of either right or injury, and of consequence are
entitled to no redress. We may see, in these arbitrary states,
how large a field of legal contests is already rooted up and
destroyed.
AGAIN ; were we a poor and naked people, as the savages
of America are, strangers to science, to commerce, and the
arts as well of convenience as of luxury, we might perhaps be
content, as some of them are said to be, to refer all disputes
to the next man we meet upon the road, and so put a short end .
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to every controversy. For in a state of nature there is no
room for municipal laws ; and the nearer any nation approaches
to that state, the fewer they will have occasion for. When
the people of Rome were little better than sturdy shepherds or
herdsmen, all their laws were contained in ten or twelve tables :
but as luxury, politeness, and dominion increased, the civil law
increased in the same proportion ; and swelled to that amazing
bulk which it now occupies, though successively pruned and
retrenched by the emperors Theodosius and Justinian.
IN like manner we may lastly observe, that, in petty states
and narrow territories, much fewer laws will suffice than in
large ones, because there are fewer objects upon which the laws
can operate. The regulations of a private family are short
and well-known ; those of a prince's household are necessarily
more various and diffuse.
THE causes therefore of the multiplicity of the English
laws are, the extent of the country which they govern; the
commerce and refinement of its inhabitants ; but, above all,
the liberty and property of the subject. These will naturally
produce an infinite fund of disputes, which must be termi
nated in a judicial way : and it is essential to a free people,
that these determinations be published and adhered to ; that
their property may be as certain and fixed as the very con
stitution of their state. For though in many other countries
every thing is left in the breast of the judge to determine, yet
with us he is only to declare and fironounce, not to make or
new-model, the law. Hence a multitude of decisions, or cases
adjudged, will arise : for seldom will it happen that any one
rule will exactly suit with many cases. And in proportion
as the decisions of courts of judicature are multiplied, the law
will be loaded with decrees, that may sometimes (though
rarely) interfere with each other : either because succeeding
judges may not be apprized of the prior adjudication ; or
because they may think differently from their predecessors ; or
because the same arguments did not occur formerly as at pre
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sent ; or, in fine, because of the natural imbecility and im
perfection that attends all human proceedings. But whereever this happens to be the case in any material point, the
legislature is ready, and from time to time both may, and
frequently does, intervene to remove the doubt ; and, upon
due deliberation had, determines by a declaratory statute
how the law shall be held for the future.
WHATEVER instances therefore of contradiction or uncer
tainty may have been gleaned from our records, or reports,
must be imputed to the defects of human laws in general,
and are not owing to any particular ill construction of the
English system. Indeed the reverse is most strictly true.
The English law is less embarrassed with inconsistent reso
lutions and doubtful questions, than any other known system
of the same extent and the same duration. I may instance
in the civil law : the text whereof, as collected by Justinian
and his agents, is extremely voluminous and diffuse ; but
the idle comments, obscure glosses, and jarring interpreta
tions grafted thereupon by the learned jurists, are literally
without number. And these glosses, which are mere private
opinions of scholastic doctors, (and not like our books of
reports, judicial determinations of the court,) are all of
authority sufficient to be vouched and relied on : which must
needs breed great distraction and confusion in their tribunals.
The same may be said of the canon law ; though the text
thereof is not of half the antiquity with the common law of
England ; and though the more ancient any system of laws
is, the more it is liable to be perplexed with the multitude
of judicial decrees. When therefore a body of laws of so
high antiquity as the English, is in general so clear and per
spicuous, it argues deep wisdom and foresight in such as
laid the foundations, and great care and circumspection in
such as have built the superstructure.
BUT is not (it will be asked) the multitude of law-suits,
which we daily see and experience, an argument against the
clearness and certainty of the law itself? By no means : for
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among the various disputes and controversies which are daily
to be met with in the course of legal proceedings, it is ob
vious to observe how very few arise from obscurity in the
rules or maxims of law. An action shall seldom be heard of,
to determine a question of inheritance, unless the fact of the
descent be controverted. But the dubious points, which are
usually agitated in our courts, arise chiefly from the difficulty
there is of ascertaining the intentions of individuals, in their
solemn dispositions of property ; in their contracts, convey
ances, and testaments. It is an object indeed of the utmost
importance in this free and commercial country, to lay as few
restraints as possible upon the transfer of possessions from
hand to hand, or their various designations marked out by
the prudence, convenience, necessities, or even by the
caprice, of their owners : yet to investigate the intention of
the owner is frequently matter of difficulty, among heaps of
entangled conveyances or wills of a various obscurity. The
law rarely hesitates in declaring its own meaning ; but the
judges are frequently puzzled to find out the meaning of
others. Thus the powers, the interest, the privileges, and
properties of a tenant for life, and a tenant in tail, are clearly
distinguished and precisely settled by law : but, what words
in a will shall constitute this or that estate, has occasionally
been disputed for more than two centuries past ; and will
continue to be disputed as long as the carelessness, the igno
rance, or singularity of testators shall continue to clothe their
intentions in dark or new-fangled expressions.
BUT, notwithstanding so vast an accession of legal contro
versies, arising from so fertile a fund as the ignorance and
wilfulness of individuals, these will bear no comparison in
point of number to those which are founded upon the dis
honesty, and disingenuity of the parties : by either their sug
gesting complaints that are false in fact, and thereupon bring
ing groundless actions ; or by their denying such facts as are
true, in setting up unwarrantable defences, ex facto oritur
jus : if therefore the fact be perverted or mis-represented,
the law which arises from thence will unavoidably be unjust
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or partial. And, in order to prevent this, it is necessary to
set right the fact, and establish the truth contended for, by
appealing to some mode of firobation or trial, which the
law of the country has ordained for a criterion of truth and
falsehood.
THESE modes of probation or trial form in every civilized
country the great object of judicial decisions. And experi
ence will abundantly shew, that above a hundred of our law
suits arise from disputed facts, for one where the law is
doubted of. About twenty days in the year are sufficient in
Westminster-hall, to settle (upon solemn argument) every
demurrer or other special point of law that arises throughout
the nation : but two months are annually spent in deciding
the truth of facts, before six distinct tribunals, in the several
circuits of England ; exclusive of Middlesex and London,
which afford a supply of causes much more than equivalent
to any two of the largest circuits.
TRIAL then is the examination of the matter of fact in
issue ; of which there are many different species, according
to the difference of the subject, or thing to be tried : of all
which we will take a cursory view in this and the subsequent
chapter. For the law of England so industriously endeavours
to investigate truth at any rate, that it will not confine itself
to one, or to a few, manners of trial ; but varies its examina
tion of facts according to the nature of the facts themselves :
this being the one invariable principle pursued, that as well
as the best method of trial, as the best evidence upon that
trial, which the nature of the case affords, and no other,
shall be admitted in the English courts of justice.
THU species of trials in civil cases are seven. By record ;
by insfiection, or examination ; by certificate ; by witnesses ;
by wager of battel ; by wager of law ; and by jury.

I. FIRST then of the trial by record. This is only used
in one particular instance : and that is where a matter of
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record is pleaded in any action, as a fine, a judgment, or the
like ; and the opposite party pleads, " nul tiel record," that
there is no such matter of record existing : upon this, issue
is tendered and joined in the following form, " and this he
" prays may be inquired of by the record, and the other doth
" the like ;" and hereupon the party pleading the record has a
day given him to bring it in, and proclamation is made in
court for him to " bring forth the record by him in pleading
" alleged, or else he shall be condemned ;" and, on his fail
ure, his antagonist shall have judgment to recover. The
trial therefore of this issue is merely by the record ; for, as
sir Edward Coke b observes, a record or enrollment is a mon
ument of so high a nature, and importeth in itself such abso
lute verity, that if it be pleaded that there is no such record,
it shall not receive any trial by witness, jury, or otherwise,
but only by itself. Thus titles of nobility, as whether earl or
no earl, baron or no baron, shall be tried by the king's writ or
patent only, which is matter of record c. Also in case of an
alien, whether alien friend or enemy, shall be tried by the
league or treaty between his sovereign and ours ; for every
league or treaty is of record d. And also, whether a manor
be to be held in ancient demesne, or not, shall be tried by the
record of domesday in the king's exchequer.
II. TRIAL by insfiection, or examination, is when for the
greater expedition of a cause, in some point or issue being
either the principal question, or arising collaterally out of it,
but being evidently the object of sense, the judges of the
court, upon the testimony of their own senses, shall decide
the point in dispute. For, where the affirmative or negative
of a question is matter of such obvious determination, it
is not thought necessary to summon a jury to decide it ;
who are properly called in to inform the conscience of the
court in respect of dubious facts : and therefore when the fact,
from its nature, must be evident to the court either from
ocular demonstration or other irrefragable proof, there the
b I Init. 117. 260.

c 6 Rep. 53.

d 9 Rep. 31.
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law departs from its usual resort, the verdict of twelve men,
and relies on the judgment of the court alone. As in case
of a suit to reverse a fine for nonage of the cognisor, or to
set aside a statute or recognizance entered into by an infant ;
here, and in other cases of the like sort, a writ shall issue to
the sheriff" ; commanding him that he constrain the said
party to appear, that it may be ascertained by the view of
his body by the king's justices, whether he be of full age or
not ; " utfier asfiectum carfiorts sui constare fiotent justicia" riis nostris, si firaedictus A sit filenae aetatit necnet." If
however the court has, upon inspection, any doubt of the
age of the party, (as may frequently be the case,) it may
proceed to take proofs of the fact ; and, particularly, may
examine the infant himself upon an oath of voir dire, veritatem dicere, that is, to make true answer to such questions
as the court shall demand of him : or the court may examine
his mother, his godfather, or the like s.
IN like manner if a defendant pleads in abatement of the
suit that the plaintiff is dead, and one appears and calls him
self the plaintiff, which the defendant denies ; in this case
the judges shall determine by inspection and examination,
whether he be the plaintiff or not11. Also if a man be found
by a jury an idiot a nativitate, he may come in person into
the chancery before the chancellor, or be brought there by
his friends, to be inspected and examined, whether idiot or
not : and, if upon such view and inquiry, it appears he is
not so, the verdict of the jury, and all the proceedings
thereon, are utterly void and instantly of no effect '.
ANOTHER instance in which the trial by inspection may
be used, is when, upon an appeal of mayhem, the issue joined
is whether it be mayhem or no mayhem, this shall be decided
by the court upon inspection, for which purpose they may
e 9 Rep. 31.
,
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call in the assistance of surgeons i. And, by analogy to this,
in an action of trespass for mayhem, the court (upon view
of such mayhem as the plaintiff has laid in his declaration, or
which is certified by the judges who tried the cause to be the
same as was given in evidence to the jury) may increase the
damages at their own discretion k ; as may also be the case
upon view of an atrocious battery1. But then the battery
must likewise be alleged so certainly in the declaration, that
it may appear to be the same with the battery inspected.
ALSO, to ascertain any circumstances relative to a particu
lar day past, it hath been tried by an inspection of the alma
nac by the court. Thus, upon a writ of error from an infe
rior court, that of Lynn, the error assigned was that the
judgment was given on a Sunday, it appearing to be on
26 February, 26 Eliz. and upon inspection of the almanacs
of that year, it was found that the 26th of February in that
year actually fell upon a Sunday : this was held to be a suffi
cient trial, and that a trial by a jury was not necessary,
although it was an error in fact ; and so the judgment was
reversed"1. But, in all these cases, the judges, if they con
ceive a doubt, may order it to be tried by jury.
III. THE trial by certificate is allowed in such cases, where
the evidence of the person certifying is the only proper crite
rion of the point in dispute. For, when the fact in question
lies out of the cognisance of the court, the judges must rely
on the solemn averment or information of persons in such a
station, as affords them the most clear and competent know
ledge of the truth. As therefore such evidence (if given to
a jury) must have been conclusive, the law, to save trouble
and circuity, permits the fact to be determined upon such
certificate merely. Thus, 1. If the issue be whether A was
absent with the king in his army out of the realm in time of
war, this shall be tried n by the certificate of the mareschal of
the king's host in writing under his seal, which shall be sent
to the justices. 2. If, in order to 'avoid an outlawry, or the
j 2 Roll. Abr. 578.
k 1 Sid. 108.

1 Hardr. 408.
m Cro. Eliz. 327.

n Litt. sec. 102.
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like, it was alleged that the defendant was in prison, ultra
mare, at Bourdeaux, or in the service of the mayor of Bourdeaux, this should have been tried by the certificate of the
mayor ; and the like of the captain of Calais °. But when
this was law P, those towns were under the dominion of the
crown of England. And therefore, by a parity of reason, it
should now hold that in similar cases, arising at Jamaica or
Minorca, the trial should be by certificate from the governor
of those islands. We also find i that the certificate of the
queen's messenger, sent to summon home a peeress of the
realm, was formerly held a sufficient trial of the contempt in
refusing to obey such summons. 3. For matters within the
realm, the customs of the city of London shall be tried by
the certificate of the mayor and aldermen, certified by the
mouth of their recorder r ; upon a surmise from the party
alleging it, that the custom ought to be thus tried : else it
must be tried by the country s. As, the custom of distribut
ing the effects of freemen deceased ; of enrolling apprentices ;
or that he who is free of one trade may use another ; if any
of these or other similar points come in issue. But this rule
admits of an exception, where the corporation of London is
party, or interested, in the suit ; as in an action brought for
a penalty inflicted by the custom : for there the reason of the
law will not endure so partial a trial ; but this custom shall
be determined by a jury, and not by the mayor and alder
men, certifying by the mouth of their recorder1. 4. In some
cases, the sheriff of London's certificate shall be the final
trial : as if the issue be, whether the defendant be a citizen
of London or a foreigner v, in case of privilege pleaded to be
sued only in the city courts. Of a nature somewhat similar
to which is the trial of the privilege of the university, when
the chancellor claims cognisance of the cause, because one
of the parties is a privileged person. In this case, the
o 9 Rep. 31.
p 2 Roll. Abr. 583.
H Dyer. 176, 177.
r Co. Litt. 74, 4 Burr. 243.

s Bro. Abr. t. trial.pl. 96.
t Hob. 81.
v Co. Litt. 74.
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charters, confirmed by act of parliament, direct the trial of
the question, whether a privileged person or no, to be deter
mined by the certificate and notification of the chancellor
under seal ; to which it hath also been usual to add an affida
vit of the fact : but if the parties be at issue between them
selves, whether A is a member of the university or no, on a
plea of privilege, the trial shall be then by jury, and not by
the chancellor's certificate n : because the charters direct only
that the privilege be allowed on the chancellor's certificate,
when the claim of cognisance is made by him, and not where
the defendant himself pleads his privilege : so that this must
be left to the ordinary course of determination. 5. In mat
ters of ecclesiastical jurisdiction, as marriage, and of course
general bastardy ; and also excommunication, and orders, these,
and other like matters, shall be tried by the bishop's certifi
cate w. As if it be pleaded in abatement, that the plaintiff is
excommunicated, and issue is joined thereon ; or if a man
claims an estate by descent, and the tenant alleges the de
mandant to be a bastard ; or If on a writ of dower, the heir
pleads no marriage ; or if the issue in a quare imfiedit be,
whether or no the church be full by institution ; all these, be
ing matters of mere ecclesiastical cognisance, shall be tried
by certificate from the ordinary. But in an action on the
case for calling a man bastard, the defendant having pleaded
in justification that the plaintiff was really so, this was di
rected to be tried by a jury x : because, whether the plaintiff
be found either a general or special bastard, the justification
will be good ; and no question of special bastardy shall be
tried by the bishop's certificate, but by a jury?. For a
special bastardy is one born before marriage, of parents who
afterwards intermarry ; which is bastardy by our law, though
not by the ecclesiastical. It would therefore be improper to
refer the trial ofthat question to the bishop ; who, whether the
child be born before or after marriage, will be sure to return
u 2 Roll. Abr. 583.
w Co. Litt. 74. 2 Lev. 250.

I Hob. 179.
y Dyer. 79.
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or certify him legitimate2. Ability of a clerk presented3,
admission, institution, and defirivation of a clerk, shall also be
tried by certificate from the ordinary or metropolitan, because
of these he is the most competent judge b : but induction shall
be tried by a jury, because it is a matter of public notoriety c,
and is likewise the corporal investiture of the temporal profits.
Resignation of a benefice may be tried in either way d ; but it
seems most properly to fall within the bishop's cognisance.
6. The trial of all customs and practice of the courts shall be
by certificate from the proper officers of those courts respec
tively ; and, what return was made on a writ by the sheriff' or
under-sheriff, shall be only tried by his own certificate e. And
thus much for those several issues, or matters of fact, which
are proper to be tried by certificate.
IV. A FOURTH species of trial is that by witnesses, fier testes,
without the intervention of a jury. This is the only method
of trial known to the civil law ; in which the judge is left to
form in his own breast his sentence upon the credit of the wit
nesses examined : but it is very rarely used in our law, which
prefers the trial by jury before it in almost every instance.
Save only, that when a widow brings a writ of dower, and the
tenant pleads that the husband is not dead ; this being looked
upon as a dilatory plea, is, in favor of the widow and for greater
expedition, allowed to be tried by witnesses examined before
the judges : and so, saith Finch f, shall no other case in our law.
But sir Edward Cokes mentions some others : as to try whether
the tenant in a real action was duly summoned, or the validity
of a challenge to a juror : so that Finch's observation must be
confined to the trial of direct, and not collateral, issues. And
in every case sir Edward Coke lays it down, that the affirma
tive must be proved by two witnesses at the least.
z See introd. to the great charter, edit.
Oxon. fub anno 1235.
a See Book I. ch. 11.
b 2 Inst. 832. Show. PuL C. 88. 2 Roll.
Abr. 583. etc.

c Dyer. 229.
d 2 Roll. Abr. 5«3.
e 9 Rep. 31.
f L. 423.
u l Inst. 0,
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V. THE next species of trial is of great antiquity, but much
disused ; though still in force if the parties chuse to abide by
it ; I mean the trial by wager of battel. This seems to have
owed its original to the military spirit of our ancestors, joined
to a superstitious frame of mind : it being in the nature of an
appeal to providence, under an apprehension and hope (however
presumptuous and unwarrantable) that heaven would give the
victory to him who had the right. The decision of suits, by
this appeal to the God of battels, is by some said to have been
invented by the Burgundi, one of the northern or German clans
that planted themselves in Gaul. And it is true, that the first
written injunction of judiciary combats that we meet with, is
in the laws of Gundebald, A. D. 501, which are preserved in
the Burgundian code. Yet it does not seem to have been
merely a local custom of this or that particular tribe, but to
have been the common usage of all those warlike people from
the earliest times h. And it may also seem from a passage in
Velleius Paterculus », that the Germans, when first they became
known to the Romans, were wont to decide all contests of right
by the sword : for when Quintilius Varus endeavoured to intro
duce among them the Roman laws and method of trial, it was
looked upon (says the historian) as a "novitas incognitas dis" cifittnae, ut solita amis decerni jure terminarentur." And
among the ancient Goths in Sweden we find the practice of
judiciary duels established upon much the same footing as they
formerly were in our own country i.
the
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but other real actions being merely questions of the jus fiostessionis, which are usually more plain and obvious, our
ancestors did not in them appeal to the decision of provi
dence. Another pretext for allowing it, upon these final writs
of right, was also for the sake of such claimants as might
have the true right, but yet by the death of witnesses, or
other defect of evidence, be unable to prove it to a jury. But
the most curious reason of all is given in the mirror"1, that
it is allowable upon warrant of the combat between David
for the people of Israel of the one party, and Goliah for the
Philistines of the other party : a reason, which Pope Nicho
las I. very seriously decides to be inconclusive". Of battel
therefore on a writ of right°, we are now to speak ; and
although the writ of right itself, and of course this trial there
of, be at present much disused ; yet, as it is law at this day,
it may be matter of curiosity, at least, to inquire into the
forms of this proceeding, as we may gather them from
ancient authors P.
THE last trial by battel that was waged in the court of
common pleas at Westminster (though there was afterwards i
one in the court of chivalry in 1631, and another in the
county palatine of Durham' in 1638) was in the thirteenth
year of queen Elizabeth, A. D. 157 1, as reported by sir James
Dyer8: and was held in Tothill-fields, Westminster, " non
" sine magna juris consultorumfierturbatione," saith sir Henry
Spelman1, who was himself a witness of the ceremony. The
form, as appears from the authors before cited, is as follows :
WHEN the tenant in a writ of right pleads the general
issue, viz. that he hath more right to hold, than the
demandant hath to recover ; and offers to prove it by [339]
the body of his champion, which tender is accepted
by the demandant ; the tenant in the first place must produce
m c. 3. sec. 23.
11 Decrrt. part. 2. coui.2. qu. 5. c. 22.
o Append. N° I. sec. 5.
p Glanvil. 1. 2. c. 3. yet. not. brev.fol. 2.
Kon. Nor. tit. Drat patent. fol. 221. (edit.
1534.) Ye«r-book. 29 Edw. III. 12. Finch.

I,. 431. Dyer. 301. 2 Inst. 247.
q Rushw. coll. vol. 2. part 2. KL, 112.'
19 Rym. 322.
r Cm. Car. 512.
sjjyer. 301.
t Class. 103.
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his champion, who, by throwing down his glove as a gage
or pledge, thus -wages or stipulates battel with the champion
of the demandant ; who, by taking up the gage or glove,
stipulates on his part to accept the challenge. The reason
why it is waged by champions, and not by the parties them
selves, in civil actions, is because, if any party to the suit
dies, the suit must abate and be at an end for the present ;
and therefore no judgment could be given for the lauds in
question, if either of the parties were slain in battel c : and
also that no person might claim an exemption from this trial,
as was allowed in criminal cases, where the battel was waged
in person.
A PIECE of ground is then in due time set out, of sixty
feet square, enclosed with lists, and on one side a court erect
ed for the judges of the court of common pleas, who attend
there in their scarlet robes ; and also a bar is prepared for the
learned serjeants at law. When the court sits, which ought
to be by sunrising, proclamation is made for the parties, and
their champions ; who are introduced by two knights, and
are dressed in a coat of armor, with red sandals, barelegged
from the knee downwards, bareheaded, and with bare arms
to the elbows. The weapons allowed them are only batons,
or staves of an ell long, and a four cornered leather target ;
so that death very seldom ensued this civil combat. In
the court military indeed they fought with sword and lance,
according to Spelman and Rushworth ; as likewise in France
only villeins fought with the buckler and baton, gentlemen
armed at all points. And upon this and other circumstances,
the president Montesquieu u hath with great ingenuity not
only deduced the impious custom of private duels upon ima
ginary points of honor, but hath also traced the heroic mad
ness of knight-errantry, from the same original of judicial
combats. But to proceed.
[340]
WHEN the champions, thus armed with batons,
arrive within the lists or place of combat, the
champion of the tenant then takes his adversary by the
t Co Lin. 294. Dytertite drs courts, 304.

u Sp. I ., b. 28. c. 20. 31.
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hand, and makes oath that the tenements in dispute are not
the right of the demandant ; and the champion of the deman
dant, then taking the other by the hand, swears in the same
manner that they are ; so that each champion is, or ought
to be, thoroughly persuaded of the truth of the cause he
fights for. Next an oath against sorcery and enchantment is
to be taken by both the champions, in this or a similar form ;
" hear this, ye justices, that I have this day neither eat, drank,
" nor have upon me, neither bone, stone, ne grass ; nor any
" enchantment, sorcery, or witchcraft, whereby the law of
" Godmay be abased, or the law of the devil exalted. So help
" me God and his saints."
THE battel is thus begun, and the combatants are bound
to fight till the stars appear in the evening : and, if the cham
pion of the tenant can defend himself till the stars appear,
the tenant shall prevail in his cause ; for it is sufficient for
him to maintain his ground, and make it a drawn battel, he
being already in possession ; but, if victory declares itself for
either party, for him is judgment finally given. This vic
tory may arise, from the death of either of the champions :
which indeed hath rarely happened ; the whole ceremony,
to say the truth, bearing a near resemblance to certain rural
athletic diversions, which are probably derived from this
original. Or victory is obtained, if either champion proves
recreant, that is, yields, and pronounces the horrible word of
craven ; a word of disgrace and obloquy, rather than of any
determinate meaning. But a horrible word it indeed is to
the vanquished champion : since as a punishment to him
for forfeiting the land of his principal by pronouncing that
shameful word, he is condemned, as a recreant, amittere
liberam. legem, that is( to become infamous, and not be
accounted liber et legalis homo ; being supposed by the
event to be proved forsworn, and therefore never to be put
upon a jury or admitted as a witness in any cause.
THIS is the form of a trial by battel ; a trial which the
tenant, or defendant in a writ of right, has it in his election
VOL. in.
49

341

PRIVATE

BOOK IH.

at this day to demand ; and which was the only decision of
such writ of right after the conquest, till Henry the second
by consent of parliament introduced the grand assize w, a
peculiar species of trial by jury, in concurrence therewith ;
giving the tenant his choice of either the one or the other.
Which example, of discountenancing these judicial combats,
was imitated about a century afterwards in France, by an
edict of Louis the pious, A. D. 1260, and soon after by the
rest of Europe. The establishment of this alternative, Glanvil, chief justice to Henry the second, and probably his
adviser herein, considers as a most noble improvement, as
in fact it was, of the law x.
VI. A SIXTH species of trial is by wager of law, -vadiatio legis, as the foregoing is called wager of battel, vadiatio
duelli : because, as in the former ease the defendant gave a
pledge, gage, or -vadium, to try the cause by battel ; so here
he was to put in sureties or -vadios, that at such a day he will
make his law, that is, take the benefit which the law has
allowed him ?. For our ancestors considered, that there
were many cases where an innocent man, of good credit,
might be overborne by a multitude of false witnesses ; and
therefore established this species of trial, by the oath of the
defendant himself, for if he will absolutely swear himself not
chargeable, and appears to be a person of reputation, he
shall go free and for ever acquitted of the debt, or other
cause of action.
THIS method of trial is not only to be found in the codes
of almost all the northern nations, that broke in upon the
w Append. N° I. sec. 6.
x Est autem magna assisa regale quodtlam
beneficiura, dementia principis, de consilio
procerum, poputis indultum ; quo ritae
hominum, et status integritati tam salubriter
consulitur, ut, retinendo quod quis possidet
in libero tenemento soli, duelli casum deelinare possint homines ambigimm. At per
hoccontmgit,ifisperataeet praematurae mortis uitimum evadere supplicium, vel saltem

perennis infamiae opprobrium illius infestiet
inverecundi verbi, quod in ore victi turpiter
sonat, consecutivum. Ex aequitate item
maxima prodita est legalis ista institutio. Jus
enim, quod post multas et longas dilationes
vis evincitur per duellum, per beneficium
istius constitutionis commodius et acceleratills expeditur. (1. 2. c. 7.)
y Co. Lin. 295.
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Roman empire, and established petty kingdoms upon its
ruins z ; but its original may also be traced as far back as the
Mosaical law. " If a man deliver unto his neighbour an ass,
" or an ox, or a sheep, or any beast, to keep ; and it die, or
" be hurt, or driven away, no man seeing it ; then shall an
" oath of the Lord be between them both, that he hath not
" put his hand unto his neighbour's goods ; and the owner
" of it shall accept thereof, and he shall not make it good a."
We shall likewise be able to discern a manifest resemblance,
between this species of trial, and the canonical purgation of
the popish clergy, when accused of any capital crime. The
defendant or person accused was in both cases to make oath
of his own innocence, and to produce a certain number of
compurgators, who swore they believed his oath. Some
what similar also to this is the sacramentum decisionis, or the
voluntary and decisive oath of the civil law b ; where one of
the parties to the suit, not being able to prove his charge,
offers to refer the decision of the cause to the oath of his ad
versary : which the adversary was bound to accept, or tender
the same proposal back again : otherwise the whole was taken
as confessed by him. But, though a custom somewhat simi
lar to this prevailed formerly in the city of London c, yet in
general the English law does not thus, like the civil, reduce
the defendant, in case he is in the wrong, to the dilemma of
either confession or perjury : but is indeed so tender of per
mitting the oath to be taken, even upon the defendant's own
request, that it allows it only in a very few cases ; and in
those it hath also devised other collateral remedies for the
party injured, in which the defendant is excluded from his
wager of law.
. «
THE manner of waging and making law is this. [343]
He that has waged, or given security, to make his
law, brings with him into court eleven of his neighbours : a
custom, which we find particularly described so early as in
z Sp. L. b. 28. c. 13. Stienihouk, dejure
Suemum. 1. 1. c. 9. Feud. 1. 1. '. 4. 10. 28.
a lixoil. xxii. 10.

b Cod. 4. 1. 12.
c Bio. Atr. t. ley gayer. 77.
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the league between Alfred and Guthrun the Dane d ; for by
the old Saxon constitution every man's credit in courts of
law depended upon the opinion which his neighbours had of
his veracity. The defendant then standing at the end of the
bar, is admonished by the judges of the nature and danger of
a false oath6. And if he still persists, he is to repeat this or
the like oath : " hear this, ye justices, that I do not owe unto
" Richard Jones the sum of ten pounds, nor any penny
" thereof, in manner and form as the said Richard hath de" clared against me. So help me God." And thereupon
his eleven neighbours or compurgators shall avow upon their
oaths, that they believe in their consciences that he saith the
truth; so that himself must be sworn deJidelitate, and the ele
ven de credulitate f. It is held indeed by later authorities K,
that fewer than eleven compurgators will do ; but sir Edward
Coke is positive that there must be this number ; and his opi
nion not only seems founded upon better authority, but also
upon better reason : for, as wager of law is equivalent to a
verdict in the defendant's favor, it ought to be established by
the same or equal testimony, namely, by the oath of twelve
men. And so indeed Glanvil expresses ith, " jurabit duode" cima manu :" and in 9 Henry III, when a defendant in an
action of debt waged his law, it was adjudged by the court
" quod defendat se duodecimo manu '." Thus too, in an author
of the age of Edward the first k, we read, " adjudicabitur reus
" ad legem suam duodecima manu." And the ancient treatise,
entitled, Dy-versite dea courts, expressly confirms sir Edward
Coke's opinion1.
[344]
IT must be however observed, that so long as the
custom continued of producing the secta, the suit,
or witnesses to give probability to the plaintiff's demand, (of
which we spoke in a former chapter,) the defendant was not
d Cap. 3. Wilk. LL. Angl. Sax.
fe Co.
Salk.
Litt.
682.295.
g 2 Ventr. 171.
h 1. 1. c. 9.

i Filz. Ab. t. ley. 78.
1k IIHengham
covient aver'
magna.
ouec.luy
s. xi raaynz de jurer
oue hly, sc. que Liz entendre en lour conscious
que il disoyt voier. (161. 30fl. edit. 1534.)
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L
their
put totestimony
wage his was
law found
unlessconsistent.
the secta was
To this
first purpose
produced,
speaks
and
•magna carta, c. 28. "Millus ballivus de caetero fionat aliquem
u ad legem manifestam" (that is, wager of battel,) " nee adjurau mentum" (that is, wager of law,) " simfilici loquela sua," (that
is, merely by his count or declaration,) " sine testibus fiddibus
" ad hoc indue tis." Which Fleta thus explains"1: "sifietens
a sectam firoduxerit, et Concordes inveniantur, tune reus fioterit
" vadiare legem suam contra fietentem et contra sectam suam
" firolatam ; sed si secta variabilis inveniatur, extunc non tenebi" tur legem vadiare contra sectam illam." It is true indeed,
that Fleta expressly limits the number of compurgators to be
only double to that of the secta produced ; " ut si duos ~vel tres
" testes firoduxerit ad firobandum, ofiortet quod defensio fiat
" fier quatuor velfier sex ; ila quodfiro quolibet teste duos firo" ducat juratores, usque ad duodecim :" so that according to
this doctrine the eleven compurgators were only to be firoduced,
but not all of them sworn, unless the secta consists of six. But,
though this might possibly be the rule till the production of the
secta was generally disused, since that time the duodecimo
manus seems to have been generally required ".
IN the old Swedish or Gothic constitution, wager of law was
not only permitted, as it still is in criminal cases, unless the fact
be extremely clear against the prisoner°: but was also abso
lutely required, in many civil cases : which an author of their
own P very justly charges as being the source of frequent per
jury. This, he tells us, was owing to the popish ecclesiastics,
who introduced this method of purgation from their canon law ;
and having sown a plentiful crop of oaths in all judi
cial proceedings, reaped afterwards an ample harvest [345]
of perjuries : for perjuries were punished in part by
pecuniary fines, payable to the coffers of the church. But
with us in England wager of law is never required; and is
then only admitted, where an action is brought upon such mat
ters as may be supposed to be privately transacted between the
m I. 2. c. 63.
n Bro. Abr. t. ley gager. 9.

o Mod. Un. Hist, snuii. 22.
p Stiernhook ckjvn Sucomm. 1. 1. c. 9.
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parties, and wherein the defendant may be presumed to have
made satisfaction without being able to prove it. Therefore it
is only in actions of debt, upon simple contract, or for amerce
ment, in actions of detinue, and of account, where the debt may
have been paid, the goods restored, or the account balanced,
without any evidence of either ; it is only in these actions, I
say, that the defendant is admitted to wage his lawi : so that
wager of law lieth not, when there is any specialty (as a bond
or deed) to charge the defendant, for that would be cancelled
if satisfied ; but when the debt groweth by word only : nor doth
it lie in an action of debt, for arrears of an account, settled by
auditors in a former action1'. And by such wager of law
(when admitted) the plaintiff is perpetually barred ; for the
law, in the simplicity of the ancient times, presumed that no
one would forswear himself for any worldly thing8. Wager
of law however lieth in a real action, where the tenant alleges
he was not legally summoned to appear, as well as in mere
personal contracts'.
A MAN outlawed, attainted for false verdict, or for conspiracy
or perjury, or otherwise become infamous, as by pronouncing
the horrible word in a trial by battel, shall not be permitted
to wage his law. Neither shall an infant under the age
of twenty-one, for he cannot be admitted to his oath ; and
therefore, on the other hand, the course of justice shall flow
equally, and the defendant, where an infant is plaintiff, shall not
wage his law. But a feme-covert, when joined with her hus
band, may be admitted to wage her law ; and an alien shall do
[346] it
lable
IT
in his
isbymoreover
own
law language
to do
a rule,
any". thing,
that where
whereby
a manheis becomes
compel-

creditor to another, the defendant in that case shall not be per
mitted to wage his law : for then it would be in the power of
any bad man to run in debt first, against the inclinations of his
creditor, and afterwards to swear it away. But where the
q Co. Litt. 295.
r 10 Rep. 103.

s Co. Litt. 295.
t Finch. L. 423.

u Co. Litt. 295.
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plaintiff hath given voluntary credit to the defendant, there
he may wage his law ; for, by giving him such credit, the
plaintiff has himself borne testimony that he is one whose
character may be trusted. Upon this principle it is, that in
an action of debt against a prisoner by a gaoler for his victuals,
the defendant shall not wage his law : for the gaoler cannot
refuse the prisoner, and ought not to suffer him to perish for
want of sustenance. But otherwise it is for the board or diet
of a man at liberty. In an action of debt brought by an attor
ney for his fees, the defendant cannot wage his law, because
the plaintiff is compellable to be his attorney. And so, if a
servant be retained according to the statute of laborers,
5 Eliz. c. 4. which obliges all single persons of a certain age,
and not having other visible means of livelihood, to go out
to service ; in an action of debt for the wages of such a ser
vant, the master shall not wage his law, because the plaintiff
was compellable to serve. But it had been otherwise, had
the hiring been by special contract, and not according to the
statute ».
IN no case where a contempt, trespass, deceit, or any in
jury with force is alleged against the defendant, is he permit
ted to wage his law x : for it is impossible to presume he has
satisfied the plaintiff his demand in such cases, where damages
are uncertain and left to be assessed by a jury. Nor will the
law trust the defendant with an oath to discharge himself,
where the private injury is coupled as it were with a public
crime, that of force and violence ; which would be equivalent
to the purgation oath of the civil law, which ours has so
justly rejected.
EXECUTORS and administrators, when charged for [347]
the debt of the deceased, shall not be admitted to
wage their law? : for no man can with a safe conscience wage
law of another man's contract ; that is, swear that he never
entered into it, or at least that he privately discharged it.
The king also has his prerogative ; for, as all wager of law
imports a reflection on the plaintiff for dishonesty, therefore
w Co. Litt. Its.

x Ibid. Harm. 286.

y Fineh. L. 424.
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there shall be no such wager on actions brought by him1.
And this prerogative extends and is communicated to his
debtor and accomptant ; for, on a writ of quo minus in the
exchequer for a debt on simple contract, the defendant is
not allowed to wage his lawa.
THUS the wager of law was never permitted, but where
the defendant bore a fair and unreproachable character; and
it also was confined to such cases where a debt might be sup
posed to be discharged, or satisfaction made in private, with
out any witnesses to attest it ; and many other prudential re
strictions accompanied this indulgence. But at length it was
considered, that (even under all its restrictions) it threw too
great a temptation in the way of indigent or profligate men :
and therefore by degrees new remedies were devised, and new
forms of action were introduced, wherein no defendant is at
liberty to wage his law. So that now no plaintiff need at all
apprehend any danger from the hardiness of his debtor's con
science, unless he voluntarily chuses to rely on his adversary's
veracity, by bringing an obsolete, instead of a modern, action.
Therefore one shall hardly hear at present of an action of
debt brought upon a simple contract : that being supplied by
an action of tresfiass on the case for the breach of a promise
or assumfisit; wherein, though the specific debt cannot be
recovered, yet damages may, equivalent to the specific debt.
And, this being an action of trespass, no law can be waged
therein. So, instead of an action of detinue to recover the
very thing detained, an action of trespass on the case in tro-ver
and conversion is usually brought ; wherein, though
[348] the horse or other specific chattel cannot be had, yet
the defendant shall pay damages for the conversion,
equal to the value of the chattel ; and for this trespass also
no wager of law is allowed. In the room of actions of account,
a. bill in equity is usually filed : wherein, though the defen
dant answers upon his oath, yet such oath is not conclusive
to the plaintiff; but he may prove every article by other evi
dence, in contradiction to what the defendant has sworn.
z Finch. L. 425.

a Co. Liu. 295.
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So that wager of law is quite out of use, being avoided by the
mode of bringing the action ; but still it is not out of force.
And therefore, when a new statute inflicts a penalty, and
gives an action of debt for recovering it, it is usual to add, in
which no wager of law shall be allowed : otherwise an hardy
delinquent might escape any penalty of the law, by swearing
he had never incurred, or else had discharged it.
THESE six species of trials, that we have considered in the
present chapter, are only had in certain special and eccen
trical cases ; where the trial by the country, fier fiais, or by
jury, would not be so proper or effectual. In the next chap
ter we shall consider at large the nature of that principal
criterion of truth in the law of England.
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CHAPTER THE TWENTY-THIRD.

OF THE TRIAL BY JURY.
JL HE subject of our next inquiries will be the nature and
method of the trial byjury ; called also the trial fier fiais, or
by the country : a trial that hath been used time out of mind
in this nation, and seems to have been coeval with the first
civil government thereof. Some authors have endeavoured
to trace the original of juries up as high as the Britons
themselves, the first inhabitants of our island ; but certain it
is, that they were in use among the earliest Saxon colonies,
their institution being ascribed by bishop Nicholson a to
Woden himself, their great legislator and captain. Hence
it is, that we may find traces of juries in the laws of all those
nations which adopted the feodal system, as in Germany,
France, and Italy ; who had all of them a tribunal composed
of twelve good men and true, " boni homines" usually the
vassals or tenants of the lord, being the equals or peers of the
parties litigant ; and, as the lord's vassals judged each other
in the lord's courts, so the king's vassals, or the lords them
selves, judged each other in the king's court b. In England
we find actual mention of them so early as the laws of king
Ethelred, and that not as a new invention0. Stiernhookd
ascribes the invention of the jury, which in the Teutonic
language is denominated nembda, to Regner, king of Sweden
and Denmark, who was co-temporary with our king Egbert.
Just as we are apt to impute the invention of this, and some
a dejure Saxoman, f. 12.

c Wilk. LL. AngL Sai. 117.

b Sp. L. b. 30. c. 18. Capitul.Lud.pii.A.D.n<i.c,'2.

d dejim Suemum. 1. 1. c. 4.
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other pieces of juridical polity, to the superior genius of Alfred
the great ; to whom, on account of his having done much, it is
usual to attribute every thing : and as the tradition of ancient
Greece placed to the account of their one Hercules whatever
atchievement was performed superior to the ordinary prowess
of mankind. Whereas the truth seems to be, that this tribu
nal was universally established among all the northern nations,
and so interwoven in their very constitution, that the earliest
accounts of the one give us also some traces of the other. Its
establishment however and use, in this island, of what date
soever it be, though for a time greatly impaired and shaken
by the introduction of the Norman trial by battel, was always
so highly esteemed and valued by the people, that no conquest,
no change of government, could ever prevail to abolish it. In
magna carta it is more than once insisted on as the principal
bulwark of our liberties ; but especially by chap. 29. that no
freeman shall be hurt in either his person or property ; " nisi
" ficr legate judicium flarium auorum vel fier legem terras" A
privilege which is couched in almost the same words with that
of the emperor Conrad, two hundred years before*: "nemo
" bcnefidum suum fierdat, nisi secundum consuetudinem anteces" sorum nostrorum et fier judicium fiarium suorum." And it
was ever esteemed, in all countries, a privilege of the highest
and most beneficial nature.
BUT I will not mispend the reader's time in fruitless enco
miums on this method of trial : but shall proceed to the dissec
tion and examination of it in all its parts, from whence indeed
its highest encomium will arise : since, the more it is searched
into and understood, the more it is sure to be valued. And
this is a species of knowledge most absolutely necessary for
every gentleman in the kingdom : as well because he may be
frequently called upon to determine in this capacity the rights
of others, his fellow-subjects ; as because his own property, his
liberty, and his life, depend upon maintaining, in its legal force,
the constitutional trial by jury.
e LI,. LaigiA. 1. 3. t I. / 4,
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TRIALS by jury in civil causes are of two kinds ; extraordi
nary, and ordinary. The extraordinary I shall only briefly
hint at, and confine the main of my observations to that which
is more usual and ordinary.
THE first species of extraordinary trial by jury is that of
the grand assize, which was instituted by king Henry the
second in parliament, as was mentioned in the preceding
chapter, by way of alternative offered to the choice of the ten
ant or defendant in a writ of right, instead of the barbarous and
unchristian custom of duelling. For this purpose a writ de
magna assisa eligenda is directed to the sheriff f, to return four
knights, who are to elect and choose twelve others to be joined
with them, in the manner mentioned by Glanvil s ; who, having
probably advised the measure itself, is more than usually copi
ous in describing it ; and these, all together, form the grand
assize, or great jury, which is to try the matter of right, and
must now consist of sixteen jurors h ( 1).
ANOTHER species of extraordinary juries, is the jury to try
an attaint ; which is a process commenced against a former
jury, for bringing in a false verdict ; of which we shall speak
more largely in a subsequent chapter. At present I shall only
observe, that this jury is to consist of twenty-four of the best
men in the county, who are called the grand jury in the attaint,
to distinguish them from the first or fietit jury ; and these are
to hear and try the goodness of the former verdict.
WITH regard to the ordinary trial by jury in civil cases, I
shall pursue the same method in considering it, that I set out
f F. N. B. 4.
B 1. 2. c. 11—21.

h Finch. L. 412. 1 Leon. 303.

(1) It seems not to be ascertained that any specific number above
twelve is absolutely necessary to constitute the grand assize ; but it is
the usual course to swear upon it the four knights and twelve others,
finer, TViW, X e.
tors
See
ofthe
the proceedings
grand assize,upon
in 2 aWils.
writ 541.
of right before the sixteen recognr-
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•with in explaining the nature of prosecuting actions in gen
eral, -viz. by following the order and course of the proceed
ings themselves, as the most clear and perspicuous way of
treating it.
WHEN therefore an issue is joined, by these [352J
words, " and this the said A prays may be inquired
" of by the country," or, " and of this he puts himself
" upon the country,—and the said B does the like," the
court awards a writ of venire facias upon the roll or record,
commanding the sheriff " that he cause to come here on
" such a day, twelve free and lawful men, liberos el legales
" homines, of the body of his county, by whom the truth of
" the matter may be better known, and who are neither of
" kin to the aforesaid A, nor the aforesaid B, to recognise
" the truth of the issue between the said parties i." And
such writ is accordingly issued to the sheriff.
THUS the cause stands ready for a trial at the bar of the
court itself : for all trials were there anciently had, in actions
which were there first commenced ; which then never hap
pened but in matters of weight and consequence, all trifling
suits being ended in the court-baron, hundred, or county
courts : and indeed all causes of great importance or diffi
culty are still usually retained upon motion, to be tried at the
bar in the superior courts. But when the usage began
to bring actions of any trifling value in the courts of West
minster-hall, it was found to be an intolerable burden to
compel the parties, witnesses, and jurors, to come from West
moreland perhaps or Cornwall, to try an action of assault at
Westminster. A practice therefore very early obtained, of
continuing the cause from term to term, in the court above,
provided the justices in eyre did not previously come into the
county where the cause of action arose fc : and if it happened
that they arrived there within that interval, then the cause
was
i Append.
removed
N° II. we.
from
4. the jurisdiction
« ciarii of
itinerants
the justices
prius venerint
at ad
Westpartcj
k Semper dabitur dies partitas a justiciariis de banco, sub tali conditione " nisi jnsti-

'" ilhs." (Bract. 1. 3. tr. 1. c. 11. sec. 8.)
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minster to that of the justices in eyre. Afterwards when the
justices in eyre were superseded by the modern justices of
assize, (who came twice or thrice in the year into the several
counties, ad cafiiendas assigns, to take or try writs of
[353] assize, of mort d'ancestor, novel disseisin, nuisance,
and the like,) a power was superadded by statute
Westm. 2. 13 Edw. I. c. 30. to these justices of assize to try
common issues in trespass, and other less important suits,
with directions to return them (when tried) into the court
above, where alone the judgment should be given. And as
only the trial, and not the determination of the cause, was
now intended to be had in the court below, therefore the
clause of nisi firius was left out of the conditional continu
ances before mentioned, and was directed by the statute to be
inserted in the writs of venire facias ; that is, " that the
" sheriff should cause the jurors to come to Westminster
" (or wherever the king's court should be held) on such a
" day in caster and michaelmus terms ; nisi firius, unless
" before that day the justices assigned to take assizes shall
" come into his said county." By virtue of which the
sheriff returned his jurors to the court of the justices of
assize, which was sure to be held in the vacation before
caster and michaelmas terms ; and there the trial was had.
AN inconvenience attended this provision : principally
because, as the sheriff made no return of the jury to the court
at Westminster, the parties were ignorant who they were till
they came upon the trial, and therefore were not ready with
their challenges or exceptions. For this reason, by the statute
42 Edw. III. c. 11. the method of trials by nisi firius was
altered : and it was enacted that no inquest (except of assize
and gaol-delivery) should be taken by writ of nisi firius, till
after the sheriff had returned the names of the jurors to the
court above. So that now in almost every civil cause the
clause of nisi firius is left out of the writ of venire facias,
which is the sheriff's warrant to warn the jury ; and is inserted
in another part of the proceedings, as we shall see presently.
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FOR now the course is, to make the sheriff's venire return
able on the last return of the same term wherein issue is
joined, viz. hilary or trinity terms ; which, from the making
up of the issues therein, are usually called issuable terms.
And he returns the names of the jurors in a fianel (a little
pane, or oblong piece of parchment) annexed to the
writ. This jury is not summoned, and therefore, not [354]
appearing at the day, must unavoidably make default.
For which reason a compulsive process is now awarded
against the jurors, called in the common pleas a writ of habeas
corfiora juratorum, and in the king's bench a distringas, com
manding the sheriff to have their bodies, or to distrein them
by their lands and goods, thaUthey may appear upon the day
appointed. The entry therefore on the roll or record is ',
" that the jury is respited, through defect of the jurors, till
" the first day of the next term, then to appear at Westmin" ster ; unless before that time, viz. on Wednesday the fourth
" of March, the justices of our lord the king, appointed to
" take assizes in that county, shall have come to Oxford,
" that is, to the place assigned for holding the assizes." And
thereupon the writ commands the sheriff to have their bodies
at Westminster on the said first day of next term, or before
the said justices of assize, if before that time they come to
Oxford; viz. on the fourth of March aforesaid. And, as the
judges are sure to come and open the circuit commissions on
the day mentioned in the writ, the sheriff returns and sum
mons this jury to appear at the assizes, and there the trial is
had before the justices of assize and nisi firius : among whom
(as hath been saidm) are usually two of the judges of the
courts at Westminster, the whole kingdom being divided into
six circuits for this purpose. And thus we may observe that
the trial of common issues, at nisi firius, which was in its
original only a collateral incident to the original business of
the justices of assize, is now, by the various revolutions of
practice, become their principal civil employment : hardly
any thing remaining in use of the real assizes, but the name.
1 Append. N» n. sec. 4.

m See pag. 59.
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IF the sheriff be not an indifferent person ; as if he be a
party in the suit, or be related by either blood or affinity to
either of the parties, he is not then trusted to return the jury ;
but the venire shall be directed to the coroners, who in this, .
as in many other instances, are the substitutes of the sheriff,
to execute process when he is deemed an improper person.
If any exception
directed tolies
twotoclerks
the coroners,
of the court
theorvenire
two persons
shall be
of
[355] these
the county
two, named
who arebycalled
the court,
elisora,
andor sworn".
electors, shall
And
indifferently name the jury, and their return is final ; no
challenge being allowed to their array.
LET us now pause a while, and observe (with sir Matthew
Hale °) in these first preparatory stages of the trial, how admi
rably this constitution is adapted and framed for the investi
gation of truth, beyond any other method of trial in the world.
For, first, the fierson returning the jurors is a man of some
fortune and consequence ; that so he may be not only the less
tempted to commit wilful errors, but likewise be responsible
for the faults of either himself or his officers : and he is also
bound by the obligation of an oath faithfully to execute his
duty. Next, as to the time of their return : the panel is
returned to the court upon the original -venire, and the jurors
are to be summoned and brought in many weeks afterwards
to the trial, whereby the parties may have notice of the jurors,
and of their sufficiency or insufficiency, characters, connec
tions, and relations, that so they may be challenged upon just
cause ; while at the same time by means of the compulsory
process (of distringaS) or habeas corfiora) the cause is not like
to be retarded through defect of jurors. Thirdly, as to the
filace of their appearance ; which in causes of weight and
consequence is at the bar of the court ; but in ordinary cases
at the assizes, held in the county where the cause of action
arises, and the witnesses and jurors live : a provision most
excellently calculated for the saving of expense to the parties.
n Fortcsc. ile Laud. II. c. 25. Co. Liu. 1 58.

o Hist. C. L. c. 12.
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For though the preparation of the causes in point of plead
ing is transacted at Westminster, whereby the order and
uniformity of proceeding is preserved throughout the king
dom, and multiplicity of forms is prevented ; yet this is no
great charge or trouble, one attorney being able to transact
the business of forty clients. But the troublesome and most
expensive attendance is that of jurors and witnesses at the
trial ; which therefore is brought home to them, in the coun
try where most of them inhabit. Fourthly, the fier
sons before whom they are to appear, and before whom [356]
the trial is to be held, are the judges of the superior
court, if it be a trial at bar ; or the judges of assize, delega
ted from the courts at Westminster by the king, if the trial
be held in the country : persons, whose learning and dignity
secure their jurisdiction from contempt, and the novelty and
very parade of whose appearance have no small influence
upon the multitude. The very point of their being strangers
in the county is of infinite service, in preventing those fac
tions and parties which would intrude in every cause of mo
ment, were it tried only before persons resident on the spot,
as justices of the peace, and the like. And, the better to
remove all suspicion of partiality, it was wisely provided by
the statutes 4 Edw. III. c. 2. 8 Ric. II. c. 2. and 33 Hen.
VIII. c. 24. that no judge of assize should hold pleas in any
county wherein he was born or inhabits (2). And, as this
constitution prevents party and faction from intermingling
in the trial of right, so it keeps both the rule and the admi
nistration of the laws uniform. These justices, though thus
varied and shifted at every assizes, are all sworn to the same
laws, have had the same education, have pursued the same
studies, converse and consult together, communicate their
decisions and resolutions, and preside in those courts which
are mutually connected and their judgments blended to
gether, as they are interchangeably courts of appeal or
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(2) See page 60, note 8, ante.
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advice to each other. And hence their administration of
justice, and conduct of trials, are consonant and uniform ;
whereby that confusion and contrariety are avoided, which
would naturally arise from a variety of uncommunicating
judges, or from any provincial establishment. But let us
now return to the assizes.
WHEN the general day of trials is fixed, the plaintiff or
his attorney must bring down the record to the assizes, and
enter it with the proper officer, in order to its being called on
in course. If it be not so entered it cannot be tried ; there
fore it is in the plaintiff's breast to delay any trial by not car
rying down the record : unless the defendant, being fearful
of such neglect in the plaintiff, and willing to discharge him
self from the action, will himself undertake to bring
[337] on the trial, giving proper notice to the plaintiff.
Which proceeding is called the trial by firo-viso, by
reason of the clause then inserted ia the sheriffrs venire, viz.
" fyro-viso, provided that if two writs come to your hands,
" (that is, one from the plaintiff and another from the defen" dant,) you shall execute only one of them." But this prac
tice hath begun to be disused, since the statute 14 Geo. II.
c. 17. which enacts, that if, after issue joined, the cause is
not carried down to be tried according to the course of the
court, the plaintiff shall be esteemed to be nonsuited, and
judgment shall be given for the defendant as in case of a
•nonsuit. In case the plaintiff intends to try the cause, he is
bound to give the defendant (if he lives within forty miles of
London) eight days notice of trial ; and, if he lives at a greater
distance, then fourteen days notice, in order to prevent sur
prise : and if the plaintiff then changes his mind, and does
not countermand the notice six days before the trial, he shall
be liable to pay costs to the defendant for not proceeding to
trial, by the same last mentioned statute (3). The defendant,
however, or plaintiff, may, upon good cause shewn to the
(3) The statute only requires ten days notice ; but at the sittings in
London and Westminster, the former practice of fourteen days notice
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court above, as upon absence or sickness -of a material -wit
ness, obtain leave upon motion to defer the trial of the cause
till the next assizes (4).
BUT we will now suppose all previous steps to be regu
larly settled, and the .cause to be called on in court. The
record is then handed to the judge, to peruse and observe the
pleadings, and what issues the parties are to maintain and
prove, while the jury is called and sworn. To this end the
sheriff returns his compulsive process, the writ of habeas cor
fiora, or distringas, with the panel or jurors annexed, to the
judge's officer in.court. The jurors contained in the panel
are either sfiecial or common jurors. Special juries were ori
ginally introduced in trials at bar, when the causes were of too
great nicety for the discussion of ordinary freeholders ; or
where the sheriff was suspected of partiality, though not up
on such apparent cause as to warrant an exception to him.
He is in such cases, upon motion in court and a rule granted
thereupon, to attend the prothonotary or other proper
officer with his freeholder's book ; and the officer is [358]
to take indifferently forty-eight of the principal free
holders in the presence of the attorneys on both sides : who
are each of them to strike off twelve, and the remaining
twenty-four are returned upon the panel. By the statute
3 Geo. II. c. 25. either party is entitled upon motion to have
-was still continued. But in all country causes ten days notice is suffi
cient ; as where the commission day is upon the fifteenth of any month,
notice of trial must be given on or before the fifth. Impey's Prac. 305.
Jf the defendant resides within forty miles of London, and if the cause
is to be tried at the sittings in London or Westminster, then two days
notice of countermand, before it is to be tried, is sufficient 1 Cromf.
Prac. 220.
(4) Where there have been no proceedings within four terms, a full
term's notice of trial must be given previous to.the assizes or sittings
(1 Cramp. Prac. 217.), unless the cause has been delayed by the defen
dant himself, by an injunction or other means. 2 SI. JKep. 784. 3 T. S.
530. If the defendant proceeds to trial by proviso, he must give the
same notice as would have been required from the plaintiff. 1 Cromp.
frac. 219. Sometimes the courts impose it as a condition upon the defen
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a special jury struck upon the trial of any issue (5), as well
at the assizes as at bar ; he paying the extraordinary expense,
unless the judge will certify (in pursuance of the statute 24
Geo. II. c. 18.) that the cause required such special jury.
A COMMOK jury is one returned by the sheriff according
to the directions of the statute 3 Geo. II. c. 25. which ap
points, that the sheriff or officer shall not return a separate
panel for every separate cause, as formerly ; but one and the
same panel for every cause to be tried at the same assizes,
containing not less than forty-eight, nor more than seventytwo, jurors : and that their names being written on tickets,
shall be put into a box or glass ; and when each cause is called,
twelve of these persons, whose names shall be first drawn
out of the box, shall be sworn upon the jury, unless absent,
challenged, or excused ; o'r unless a previous view of the
messuages, lands, or place in question, shall have been
thought necessary by the court P : in which case six or more
of the jurors, returned, to be agreed on by the parties, or
named by a judge or other proper officer of the court, shall be
appointed by special writ of habeas corfiora or distringas, to
have the matters in question shewn to them by two persons
named in the writ ; and then such of the jury as have had
the view, or so many of them as appear, shall be sworn on
the inquest previous to any other jurors. These acts are
well calculated to restrain any suspicion of partiality in the
sheriff, or any tampering with the jurors when returned.
p Slat. 4 Aon. c. 16.

dant, that he shall accept short notice of trial, which in country causes
shall be given at the least four days before the commission day, one day
being exclusive, and the other inclusive. 3 T. S. 660. But in town
causes, two days notice seems to be sufficient in such a case. Tidd, 250.
(5) As well in indictments and informations for misdemeanors, as in
i:ivil actions. But there cannot be a special jury in cases of treason or
felony, for the party must have the advantage of making- twenty peremp
tory challenges in a prosecution for felony, and thirty-five in the case
of high treason. 21 Viner, 301.
How treason and felony may be tried in the court of nisi prius, see
4th vol. 309. n. 3. How a tales may be prayed, see p. 364. n. 8. post.
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As the jurors appear, when called, they shall be sworn,
unless challenged by either party. Challenges are of two
sorts ; challenges to the array, and challenges to the fiolls.
CHALLENGES to the array are at once an exception to the
whole panel, in which the jury are arrayed or set in order by
the sheriff in his return ; and they may be made upon account
of partiality or some default in the sheriff, or his under-officer
who arrayed the panel. And, generally speaking, the same
reasons that before the awarding the venire were sufficient
to have directed it to the coroners or elisors, will be also
sufficient to quash the array, when made by a person or officer
of whose partiality there is any tolerable ground of suspicion.
Also, though there be no personal objection against the sheriff,
yet if he arrays the panel at the nomination, or under the
direction of either party, this is good cause of challenge to the
array. Formerly, if a lord of parliament had a cause to be tried,
and no knight was returned upon the jury, it was a cause of
challenge to the array i : but an unexpected use having been
made of this dormant privilege by a spiritual lordr, it was
abolished by statute 24 Geo. II. c. 18. But still, in an attaint, a
knight must be returned on the jury8. Also, by the policy of
the ancient law, the jury was to come de vicineto, from the
neighbourhood of the vill or place where the cause of action
was laid in the declaration : and therefore some of the jury were
obliged to be returned from the hundred in which such vill
lay ; and, if none were returned, the array might be challenged
for defect of hundredors. Thus the Gothic jury, or nembda,
was also collected out of every quarter of the country : " binos,
" trinos, vel etiam senos, ex singulis territorii quadrantibus*."
For, living in the neighbourhood, they were properly the very
country, or fiais, to which both parties had appealed ; and were
supposed to know beforehand the characters of the parties and
witnesses, and therefore they better knew what credit to give
to the facts alleged in evidence. But this convenience was
overbalanced by another very natural and almost unavoidable
<1 Co. Liu. 156. Seldenbaronage.II.il.
r K. v. Bishop of Worcester, M. 23 Geo.
II. B. R.

s Co. Lite. 15(5.
t Stiemhook tiejure Calk 1. 1. 1 4.

360

PRIVATE

BOOK 111.

inconvenience ; that jurors, coming out of the immediate neigh
bourhood, would be apt to intermix their prejudices and parti
alities in the trial of right. And this our law was so sensible
of, that it for a long time has been gradually relinquishing this
practice ; the number of necessary hundredors in the whole
panel, which in the reign of Edward III. were constantly six ",
being in the time of Fortescue v reduced to four. Afterwards
indeed the statute 35 Hen. VIII. c. 6. restored the ancient
number of six, but that clause was soon virtually repealed by
statute 27 Eliz. c. 6. which required only two. And sir Edward
Coke also w gives us such a variety of circumstances, whereby
the courts permitted this necessary number to be evaded, that
it appears they were heartily tired of it. At length, by statute
4 and 5 Ann. c. 16. it was entirely abolished upon all civil
actions, except upon penal statutes ; and upon those also by the
24 Geo. II. c. 18. the jury being now only to come de carfare
comitatus, from the body of the county at large, and not de -vicineto,
or from the particular neighbourhood. The array by the ancient
law may also be challenged, if an alien be party to tHe suit, and,
upon a rule obtained by his motion to the court for a jury de medietate linguae, such a one be not returned by the sheriff, pursuant
to the statute 28 Edward III. c. 13. enforced by 8 Hen. VI. c. 29.
which enacts, that where either party is an alien born, the jury
shall be one half denizens, and the other aliens (if so many be
forthcoming in the place) for the more impartial trial. A pri
vilege indulged to strangers in no other country in the world ;
but which is as ancient with us as the time of king Ethelred,
in whose statute de monticoKs Wallic, (then aliens to the crown
of England,) cafi. 3. it is ordained, that "duodeni legates homiil nes, quorum sex Walli et sex Angli erunt, Anglis et Wiallis
" jus dicunto." But where both parties are aliens, no partiality
is to be presumed to one more than another ; and therefore it
was resolved soon after the statute 8 Hen. VI. * that where the
issue is joined between two aliens ( unless the plea be had before
the mayor of the staple, and thereby subject to the restric
tions of statute 27 Edw. III. st. 2. c. 8.) the jury shall all
u Gilb. Hist. C. P. c. 8.
v <k Laud. LL. c. 25.

w 1 Inst. 157.
x Ycarb. 21 Hen, VI. 4.

'
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be denizens. And it now might be a question, how far the
statute 3 Geo. II. c. 25. (before referred to) hath in civil
causes undesignedly abridged this privilege of foreigners, by
the positive directions therein given concerning the manner
of empanneling jurors, and the persons to be returned in such
panel. So that (unless this statute is to be construed by the
same equity which the statute 8 Hen. VI. c. 2?. declared to
be the rule of interpreting the statute 2 Hen. V. st. 2. c. 3.
concerning the landed qualification of jurors in suits to which
aliens were parties) a court might perhaps hesitate, whether
it has now a power to direct a panel to be returned de medietate linguae, and thereby alter the method prescribed for
striking a special jury, or balloting for common jurors.
CHALLENGES to the polls, in cafiita, are exceptions to
particular jurors ; and seem to answer the recusatio judicis
in the civil and canon laws : by the constitutions of which
a judge might be refused upon any suspicion of partiality x.
By the laws of England also, in the times of Bracton 1 and
Fletaz, a judge might be refused for good cause ; but now
the law is otherwise, and it is held that judges and justices
cannot be challenged a. For the law will not suppose a pos
sibility of bias or favor in a judge, who is already sworn to
administer impartial justice, and whose authority greatly
depends upon that presumption and idea. And should the
fact at any time prove flagrantly such, as the delicacy of the
law will not presume before hand, there is no doubt but that
such misbehaviour would draw down a heavy censure from
those to whom the judge is accountable for his conduct.
BUT challenges to the polls of the jury (who are judges
of fact) are reduced to four heads by sir Edward Coke b :
firofiter honoris resfiectum^ ; firofiler dcfeclum ; firofiter offectum ; and firofiter delictum.
1. Profiler honoris resfiectum ; as if a lord of parliament be
empanneled on a jury, he may be challenged by either party,
or he may challenge himself.
x Cod. 3. 1. 16.
T L 5. c. 15.

DecreUl 1. 2. t. 28. c. 36.

z L 6. c. 37.
a Co. Litt. 294.

b 1 Inst. 156.
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2. Profiler defectum ; as if a juryman be an alien born, this
is defect of birth ; if he be a slave or bondman, this is defect
of liberty, and he cannot be liber et legalia homo. Under the
word homo also, though a name common to both sexes, the
female is however excluded, firofiler defectum aexus : except
when a widow feigns herself with child, in order to exclude
the next heir, and a supposititious birth is suspected to be
intended ; then upon the writ de venire insfiiciendo, a jury of
women is to be empanneled to try the question, whether with
child or not c. But the principal deficiency is defect of
estate, sufficient to qualify him to be a juror. This depends
upon a variety of statutes. And, first, by the statute Westm.
2. 13 Edw. I. c. 38. none shall pass on juries in assizes
within the county, but such as may dispend 20s. by the year
at the least ; which is increased to 40s. by the statute 2 1
Edw. I. st. 1. and 2 Hen. V. st. 2. c. 3. This was doubled
by the statute 27 Eliz. c. 6. which requires in every such
case the jurors to have estate of freehold to the yearly value
of 4/. at the least. But, the value of money at that time
decreasing very considerably, this qualification was raised
by the statute 16 & 17 Car. II. c. 3. to 20^. fier annum, which
being only a temporary act, for three years, was suffered to
expire without renewal, to the great debasement of juries.
However by the statute 4 and 5 W. & M. c. 24. it was again
raised to 101. fier annum in England and 61. in Wales, of
freehold lands or coflyAold ; which is the first time that
copy-holders (as such) were admitted to serve upon juries
in any of the king's courts, though they had before been
admitted to serve in some of the sheriff's courts, by statutes
1 Ric. III. c. 4. and 9 Hen. VII. c. 13. And, lastly, by sta
tute 3 Geo. II. c. 25. any lease-holder for the term of five hun
dred years absolute, or for any term determinable upon life
or lives, of the clear yearly value of 201. fier annum over and
above the rent reserved, is qualified to serve upon juries (6).
c Cro. Elb. S6S.

(6) Upon account of the small number of freeholders in the
county of Middlesex, and the frequent occasion for juries at West
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When the jury is de medietate linguae, that is, one moiety of
the English tongue or nation, and the other of any foreign
one, no want of lands shall be cause of challenge to
the alien; for, as he is incapable to hold any, this [363]
would totally defeat the privilege11.
3. JURORS may be challenged firofiler affectum, for sus
picion of bias or partiality. This may be either a firincifial
challenge, or to the favor. A firincipal challenge is such,
where the cause assigned carries with it firima facie evident
marks of suspicion, either of malice or favor : as, that a juror
is of kin to either party within the ninth degree e ; that he
has been arbitrator on either side ; that he has an interest in
the cause ; that there is an action depending between him and
the party ; that he has taken money for his verdict ; that he
has formerly been a juror in the same cause ; that he is the
party's master, servant, counsellor, steward, or attorney, or of
the same society or corporation with him : all these are prin
cipal causes of challenge ; which, if true, cannot be over
ruled, for jurors must be omni excefitions majores. Challenges
to the favor, are where the party hath no principal challenge ;
but objects only some probable circumstances of suspicion,
d See Star. 2 Hen. V. sr. 2. c. 3. 8 Hen. VI. c. 29.

e Finch. L. 401.

minster in that county, it was enacted by 4 Geo. II. c. 7. that a lease
holder for any number of year?, if the improved annual value of his
lease be SOI. above all ground-rents and other reservations, shall be
liable to serve upon juries for that county. By the 3 Geo. II. c. 25.
persons empanneled upon any jury within the city of London shall be
householders, and possessed of some estate either real or personal of
the value of 1001.
It is one of the clauses in the bill of rights that jurors which pass
upon men in trials for high treason ought to be freeholders. 1 W. &• M.
s. 2. c. 2.
But any freehold is sufficient, if he has copyhold besides, so that the
whole amounts to 101. per annum. Fast. 7.
But since the 4 & 5 W. & M. c. 24. it does not seem necessary that
jurors in other criminal trials should be freeholders.
VOL. ill.
52
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as acquaintance and the like f ; the validity of which must be
left to the determination of triors, whose office it is to decide
whether the juror be favorable or unfavorable. The triors,
in case the first man called be challenged, are two indifferent
persons named by the court ; and, if they try one man and
find him indifferent, he shall be sworn ; and then he and the
two triors shall try the next ; and when another is found
indifferent and sworn, the two triors shall be superseded, and
the two first sworn on the jury shall try the rest s.
4. CHALLENGES firofiter delictum are for some crime or
misdemesnor, that affects the juror's credit and renders him
infamous. As for a conviction of treason, felony, perjury, or
conspiracy ; or if for some infamous offence he hath received
judgment of the pillory, tumbrel, or the like ; or to
[364] be branded, whipt, or stigmatized; or if he be out
lawed or excommunicated, or hath been attainted of
false verdict, firaemunire, or forgery ; or lastly, if he hath
proved recreant when champion in the trial by battel, and
thereby hath lost his liberam legem. A juror may himself
be examined on oath of voir dire, veritatem dicere, -with
regard to such causes of challenge, as are not to his dishonor
or discredit ; but not with regard to any crime, or any thing
which tends to his disgrace or disadvantage h.
BESIDES these challenges, which are exceptions against
the fitness of jurors, and whereby they may be excluded from
serving, there are also other causes to be made use of by the
jurors themselves, which are matter of exemption ; whereby
their service is excused, and not excluded. As by statute
West. 2.13 Edw. I. c. 38. sick and decrepit persons, persons
not commorant in the county, and men above seventy years
old; and by the statute of 7 & 8 W. III. c. 32. infants under
twenty-one. This exemption is also extended by divers
statutes, customs, and charters, to physicians and other
f In the jKmWn, or jury of the ancient
Goths, three challenges only were allowed
1°
were
theindefinite,
favor, but
" Licebat
the principal
palam exeipere,
challenges
et
u scraper ex probabili causa tres repudiare;

" etiam plures ex causa praegnanti et mani " festa." (Stirrnhook. 1. 1. c. 4.)
gh Co.
Ibid.Lin.
158. 158.
b.
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medical persons, counsel, attorneys, officers of the courts,
and the like ; all of whom, if empanneled, must shew their
special exemption. Clergymen are also usually excused,
out of favor and respect to their function : but, if they are
seized of lands and tenements, they are in strictness liable
to be empanneled in respect of their lay-fees, unless they be
in the service of the king or of some bishop : " in obaequio
" domini regis, -vel alicujus efiiscofii'."
IF by means of challenges, or other cause, a sufficient
number of unexceptionable jurors doth not appear at the
trial, either party may pray a tales. A tales is a supply of
such men as are summoned upon the .first panel, in order to
make up the deficiency. For this purpose a writ of decern
tales, octo tales, and the like, was used to be issued to the sheriff
at common law, and must be still so done at a trial at bar,
if the jurors make default. But at the assizes or nisi firius,
by virtue of the statute 35 Hen. VIII. c. 6. and other
subsequent statutes, the judge is empowered at the [365]
prayer of either party to award a tales de circumstantibusi, of persons present in court, to be joined to the other
jurors to try the cause ; who are liable however to the same
challenges as the .principal jurors (8). This is usually done,
i F. N. B. 166. Beg. Em. 179.

j Append. N° II. sec. 4.

(8) Before the statute 3 Geo. II. c. 25. twenty-four different jurors
were returned for the trial of each separate cause, in the manner of
twenty-four special jurymen at present ; hence the necessity of praying
a tales from the non-attendance of twelve unexceptionable persons in
each panel would frequently occur. And by the 7 & 8 W. III. c. 32. it
was enacted, that the talesman should be selected from those who had
been summoned in other panels. But since the practice was introduced
by 3 Geo. II. c. 25. of empanneling^ot less than forty-eight, nor more
than seventy-two, for the trial of all common causes, the provisions of
the statutes, respecting a talcs, are now confined in a great measure to
special juries. If a tales, in default of special jurymen, is prayed, it is
supplied agreeably to the 7 & 8 W. III. c. 32. from the panel of common
jurymen. No tales can be prayed where all the special jurymen are
absent.
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covered abundance of mystery 1.
WHEN a sufficient number of persons empanneled, or tales
men, appear, they are then separately sworn, well and truly
to try the issue between the parties, and a true verdict to
give according to the evidence ; and hence they are denomi
nated the jury, jurata and jurors, sc. juratores.
WE may here again observe, and observing we cannot
but admire, how scrupulously delicate, and how impartially
jnst the law of England approves itself, in the constitution
and frame of a tribunal, thus excellently contrived for the
test and investigation of truth ; which appears most remark
ably, 1. In the avoiding of frauds and secret management,
by electing the twelve jurors out of the whole panel by lot.
2^ In its caution against all partiality and bias, by quashing
the whole pan'el or array, if the officer returning is suspected
to be other than indifferent ; and repelling particular jurors,
': 1 Inst. 155.
I Pausanias relates, that at the trial or
Mars, for murder, in the court denominated
Areopagus from that incident, he was aequittetl by a jury composed of twelve pagan deities.
introduction
And Dr.
of this
Hickes,
number
whotoattributes
the Normans,
the

way, from whom the Normans as well as
the Danes were descended, a great veneration was paid to the number twelve : ** nihil
" sanctius, nihil antiquius fuit ; perinde ac'
"si in ipso hoc numero secreta quaedam
"Spelm.
esset rtligio."
Gloss. 329. (Dissert, epistolar. 49.)

tells ns that among the inhabitants of Nor-

By the 35 Hen. VIII. c. 6. each party in the issue in a civil action
joined at Westminster may pray a tales, but this statute did not extend
to cases in which the king was aparty ; therefore by the 4 & 5 Ph. & M.
it was enacted, that in criminal cases tried by writ of nisi prius, any
person authorized, that is now the attorney-general, or any prosecutor
by his warrant, may pray a tales, but this does not extend to the defen
dant ; and the prosecutor of any penal action, who sues as well for the
crown as himself, may pray a tales without such warrant ; and by the
14 Eliz. c. 9. the defendant in these penal actions may also pray a tales.
In criminal cases, where the issue is joined at Westminster, tried at
nisi prius in counties palatine, in order to pray a tales the prosecutor
must have the warrant of the king's attorney-general, and not of the
attorney-general of the county. 4 Burr. 2171.
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if probable cause be shewn of malice or favor to either party.
The prodigious multitude of exceptions or challenges allow
ed to jurors, who are the judges of fact, amounts nearly to
the same thing as was practised in the Roman republic,
before she lost her liberty ; that the select judges should be
appointed by the prsetor with the mutual consent of
the parties. Or, as Tully m expresses it : " neminem. [366]
" voluerunt majores nostri, non modo de existimatione
" cujusquam, fed ne fiecuniaria quidem de re minima, ease
" judicem; nisi qui inter adversaries convenisset."
INDEED these selecti judices bore in many respects a
remarkable resemblance to our juries : for they were first
returned by the praetor ; de decuria senatoria conscribuntur :
then their names were drawn by lot, till a certain number was
completed ; in urnam sortito mittuntur, ut defiluribus necessarius numerus conficifiosset : then the parties were allowed their
challenges ; fiost urnam fiermittitur accusatori, ac reo, ut ex illo
nitmero rejiciant quos fiuta-aerint sibi aut inimicos aut ex aliqua.
re incommodes fore : next they struck what we call a tales ;
rejectione celebrata, in eorum locum qui rejectifuerunt subsortiebatur firaetor alias, quibus ille judicum legitimus numerus
comfileretur : lastly, the judges, like our jury, were sworn;
his fierfectis, jurabant in leges judices, ut obstricti religiorie'
judicarent".
THE jury are now ready to hear the merits ; and, to fix
their attention the closer to the facts which they are empanneled and sworn to try, the pleadings are opened to them by
counsel on that side which holds the affirmative of the ques
tion in issue. For the issue is said to lie, and proof is always
first required, upon that side which affirms the matter in
question
" bit firobatio,
; in which
qui dicit,nonquinegat:
our law agrees withcum
thefier
civilrerum
° ; " einaturam
incum-

m pro Clucntio. 43.
il Ascon. in Cic. Verr. 1. 6. A learned
writer of our own, Dr. Pettingal, hath shewn
in an elaborate work (published A. D. 1769.)
M many resemblances between the SttMfta

of the Greeks, the judices selecti \of the Ro
mans, and the juries of the English, that he
is tempted to conclude that the latter are
derived from the former.
a Ff. 22. 3. 2. Col. 4. 19. 23.
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" factum-negantis firobatio nulla sit." The opening counsel
briefly informs them what has been transacted in the court
above ; the parties, the nature of the action, the declaration,
the plea, replication, and other proceedings, and lastly, upon
what point the issue is joined, which is there sent down to
be determined. Instead of which formerly P the whole record
and process of the pleadings was read to them in
[367] English by the court, and the matter in issue clearly
explained to their capacities. The nature of the
case, and the evidence intended to be produced, are next laid
before them by counsel also on the same side : and, when
their evidence is gone through, the advocate on the other
side opens the adverse case, and supports it by evidence ;
and then the party which began is heard by way of reply.
THE nature of my present design will not permit me to
enter into the numberless niceties and distinctions of what is,
or is not, legal e-vidtnce to a jury i. I shall only therefore
select a few of the general heads and leading maxims, rela
tive to this point, together with some observations on the
manner of giving evidence.
AND, first, evidence signifies that which demonstrates,
makes clear, or ascertains the truth of the very fact or point
in issue, either on the one side or on the other ; and no evi
dence ought to be admitted to any other point. Therefore
upon an action of debt, when the defendant denies his bond
by the plea of non estfactum, and the issue is, whether it be
the defendant's deed or no; he cannot give a release of this
bond in evidence ; for that does not destroy the bond, and
therefore does pot prove the issue which he has chosen to
rely upon, -viz. that the bond has no existence.
AGAIN ; evidence in the trial by jury is of two kinds,
either that which is given in proof, or that which the jury
may receive by their own private knowledge. The former,
p Fortesc. c. 26.
q This is admirably well performed in lonl
chief baron Gilbert's excellent treatise of evideuce ; a work, which it is impossible to
abstract or abridge, without losing some

beautyanddestroyingthechainofthewhole;
and which hath lately been engrafted into »
very useful work, the intrailuftion t» the taw
ofnmprins, 4to. 1767.
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or firoofs, (to which in common speech the name of evidence
is usually confined,) are either written, or fiarol, that is, by
word of mouth. Written proofs, or evidence, are, 1 . Re
cords, and 2. Ancient deeds of thirty years standing, which
prove themselves (9) ; but 3. Modern deeds, and 4.
Other writings, must be attested and verified byfarol [368}
evidence of witnesses. And the one general rule that
runs through all the doctrine of trials is this, that the best
evidence the nature of the case will admit of shall always be
required, if possible to be had ; but, if not possible, then the
best evidence that can be had shall be allowed (10). For if
(9) This rule is laid down in books of evidence without sufficient
explanation of its principle, OP of the extent of its application. There
seems to be danger in permitting a deed to be read merely because it
bears date above thirty years before its production, and in requiring no
evidence, where a forgery may be committed with the least probability
of detection. Chief Baron Gilbert lays down that where possession
has gone agreeably to the limitations of a deed bearing date thirty years
ago, it may be read without any evidence of its execution, though the
subscribing witnesses be still living. Lain of Ev. 94. For such pos
session affords so strong a presumption in favor of the authenticity of
the deed, as to supersede the necessity of any other proof of the vali
dity of its origin, or of its due execution.
The court of king's bench have determined that the mere production
of a parish-certificate dated above thirty years ago, was sufficient to
make it evidence without giving any account of the custody from which
it was extracted. 5 T. S. 259.
(10) No rule of law is more frequently cited, and more generally
misconceived, than this. It is certainly true when rightly understood ;
but it is very limited in its extent and application. It signifies nothing
more than that, if the best legal evidence cannot possibly be produced,
the next best legal evidence shall be admitted. Evidence may be divi
ded into primary and secondary ; and the secondary evidence is as
accurately denned by the law as the primary. But in general the want
of better evidence can never justify the admission of hearsay, interested
witnesses, or the copies of copies, &c. Where there are exceptions to
general rules, these exceptions are as much recognised by the law as
the general rule ; and where boundaries and limits are established by
the law for every case that can possibly occur, it is immaterial what
we call the rule, and what the exception.
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it be found that there is any better evidence existing than is
produced, the very not producing it is a presumption that it
would have detected some falsehood that at present is con
cealed. Thus, in order to prove a lease for years, nothing
else shall be admitted but the very deed of lease itself, if in
being ; but if that be positively proved to be burnt or destroy
ed, (not relying on any loose negative, as that it cannot be
found, or the like,) then an attested copy may be produced ;
or fiarol evidence be given of its contents. So, no evidence
of a discourse witR another will be admitted, but the man
himself must be produced: yet in some cases (as in proof
of any general customs, or matters of common tradition or
repute) the courts admit of hearsay evidence, or an account
of what persons deceased have declared in their life-time :
but such evidence will not be received of any particular
facts (11). So too, books of account, or shop-books, are not
(11) In cases of customs and prescriptive rights, hearsay or tradi
tional evidence is not admitted until some instances of the custom or
exercise of the right claimed are first proved. The declarations of
parents respecting their marriage, and the legitimacy of their children,
are admitted after their decease as evidence. And hearsay is also re
ceived respecting pedigrees and the death of relations abroad. Bull.
N. P. 294. 2 Esp. 784. What has been said in conversation in the
hearing of any party, if not contradicted by him, may be given in
evidence ; for not being denied, it amounts to a species of confes
sion. But it can only be received where it must be presumed to
have been heard by the party, and therefore in one case the court
stopped the witness from repeating a conversation, which had passed
in a room where the prisoner was, but at the time whilst she had
fainted away. It has been the practice of the quarter-sessions to admit
the declarations of paupers respecting their settlements to be received
as evidence after their death, or if living, where they could not be
produced. See 3 T. R. 707. where the judges of the king's bench
were divided upon the legality of this practice, and where the subject
of hearsay evidence is much discussed. In criminal cases, the decla
rations of a person, who relates in extremis, or under an apprehension
of dying, the cause of his death, or any other material circumstance,
may be admitted in evidence; for the mind in that awful state is pre
sumed to be under as great a religious obligation to disclose the truth,
as
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allowed of themselves to be given in evidence for the owner )
but a servant who made the entry may have recourse to them
to refresh his memory : and, if such servant (who was accus
tomed to make those entries) be dead, and his hand be proved,
the book may be read in evidence * : for as tradesmen are often
under a necessity of giving credit without any note or writing,
this is, therefore, when accompanied with such 'other collateral
proofs of fairness and regularity », the best evidence that can then
be produced. However this dangerous species of evidence is not
carried so far in England as abroad ' ; where a man's own books
of accounts, by a distortion of the civil law (which seems to
have meant the same thing as is practised with us")
with the suppletory oath of the merchant, amount [369]
at all times to full proof. But as this kind of evi
dence, even thus regulated) would be much too hard upon the
buyer at any long distance of time, the statute 7 Jac. I. c. 12.
(the penners of which seem to have imagined that the books
of themselves were evidence at common law) confines this
species of proof to such transactions as have happened within
r Law of nuifnus, 266.
s Salk. 285.
t Gail, obstrvat. 2. 20. 23.
u Instrumenta domeitica, sou adnotatio,
si non aliis quoque adimnicutis adjuventur,

ad probation™ sola non sufflciunt. (Cod.
4. 19. 5.) Nam exemplo peniiciosum est, ut
ei scripturae credatur, qua unusquisque sibi
adnotatione propria debitorem constituit.
(Ibid. 1. 7.)

is created by the administration of an oath. But declarations of a
deceased person ought not to be received, unless the court is satisfied,
from the circumstances of the case, that they were made under the
impression of approaching dissolution. Leach's Casest 400. But the
declarations of a felon at the place of execution cannot be received, as he
is incompetent to give evidence upon oath ; and the situation of a dying;
man is only thought equivalent to that of a competent witness, when
he is sworn. Kid. 276. By the 1 and 2 Ph. and Mar. c. 13. depositions
taken before ajustice ofpeace in cases of felony, may be read in evidence
at the trial, if the witness dies before the trial. But as the statute
confines this to felony, and as it is an innovation upon the common law,
it cannot be extended to any misdemeanor. 1 Salt. 281.
VOL. HI.
53
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one year before the action brought ; unless between merchant
and merchant in the usual intercourse of trade. For accounts
of so recent a date, if erroneous, may more easily be unravelled
and adjusted (12).
WITH regard to fiarol evidence, or witnesses; it must first
be remembered, that there is a process to bring them in by
writ of subpoena ad testificandum : which commands them, lay
ing aside all pretences and excuses, to appear at the trial on pain
of 100/. to be forfeited to the king ; to which the statute 5 Eliz.
c. 9. has added a penalty of 10/. to the party aggrieved, and
damages equivalent to the loss sustained by want of his evidence.
But no witness, unless his reasonable expenses be tendered
him, is bound to appear at all ; nor. if he. appears, is he bound
to give evidence till such charges are actually paid him : except
he resides within the bills of mortality, and is summoned to
give evidence within the same. This compulsory process, to
bring in unwilling witnesses, and the additional terrors of an
attachment in case of disobedience, are of excellent use in the
thorough investigation of truth (13) : and, upon the same prin
ciple, in the Athenian courts, the witnesses who were summoned
to attend the trial had their choice of three things : either to
swear to the truth of the fact in question, to deny or abjure it,
or else to pay a fine of a thousand drachmas".
v Fotu Amlq. to. i. c. 21.

(12) The entries in the book of a person deceased, not connected
with the parties, are of no more avail than hearsay. But the books of
an incumbent, respecting the tithes of the parish, are evidence for his,
successor. 5 T. S. 123. 2 Ves. 43.
(13) The usual mode of proceeding against witnesses for disobedi
ence of the writ of subpoena is by the summary process of an attach
ment for a contempt; but the courts will not grant an attachment
against a witness, unless all the necessary expenses of the journey,
and the witness's stay at the place of trial, be tendered at the time of
serving the subpoena. H. Bl. 49.
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ALL witnesses> of whatever religion or country, that have
the use of their reason (14), are to be received and examined,
except such as are infamous, or such as are interested in the
"event of the cause. All others are comfietent witnesses;
though the jury from other circumstances will judge of their
credibility (15). Infamous persons are such as may be chal-

(14) A Mahometan may be sworn upon the Alcoran, and a Gentoo
according to the custom of India, and their evidence may be received
even in a criminal case. Leach's Cases, 52. 1 Atk. 21. But an Atheist,
or a person who has no belief or notion of a God, or a future state of
rewards and punishment, ought not in any instance to be admitted as
a witness. 1 Atk. 45.
1 have known a witness rejected, and hissed out of court, who de
clared that he doubted of the existence of a God and a future state.
But I have since heard a learned judge declare at nisi prius, that the
judges had resolved not to permit adult witnesses to be interrogated
respecting their belief of the Deity and a future state. It is probably
more conducive to the course ofjustice that this should be presumed
till the contrary is proved. And the most religious witness may be
scandalized by the imputation, which the very question conveys. •
Quakers, who refused to take an oath under any form, by the 7 & 8
W. c. 34. were permitted in judicial proceedings to make a solemn
affirmation ; and if such affirmation, like an oath, is proved to be false,
they are subject to the penalties of perjury. But this does not extend
to criminal causes. 8 Geo. I. c. 6. 22 Geo. II. c. 30. and c. 46.
Their affirmations are received in penal actions, as for bribery. See
Atcheson v. Everitt, Coiap. 382. where this subject is largely discussed.
Lord Mansfield lays down generally that an affirmation is not refused
where the action, though in form a criminal action, in substance is a
mere action between party and party. Lord Mansfield there laments
that such an exception had been made by the legislature.
(15) " The old cases upon the competency of witnesses have gone
" upon very subtle grounds. But of late years the courts have endea" voured, as far as possible, consistent with authorities, to let the
" objection go to the credit, rather than to the competency of a wit" ness. Lord Mansfield, 1 T. R. 300.
It seems now to be established, that if a witness does not immediately
gain or lose by the event of the cause, and if the verdict in the cause
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lenged a.s jurors, flrofiter delictum^; and therefore never
shall be admitted to give evidence to inform that jury, with
whom they were too scandalous to associate. Interested
witnesses may be examined upon a -ooir dire, if suspected to
be proved
secretlyinconcerned
court. Which
in the last
event
is ;the
or only
theirmethod
interest
of may
sup
porting an objection to the former class ; for no man is to be
examined to prove his own infamy (16). And no counsel,
attorney, or other person, intrusted with the secrets of the
cause by the party himself, shall be compelled, or perhaps
allowed, to give evidence of such conversation or matters of
privacy, as came to his knowledge by virtue of such trust
and confidence v (17) : but he may be examined as to mere
v Law of nisiprius, 267.

cannot be evidence either for or against him in any other suit, he shall
be admitted as a competent witness, though the circumstances of the
case may in some degree lessen his credibility. Bent v. Baker, 3 T.
S. 27. See 4 vol. 157. n. 4.
A servant of a tradesman, from necessity, is permitted in an action
by his master to prove the delivery of goods, though he himself may
have purloined them ; but in an action brought against the master for
the negligence of his servant, the servant cannot be a witness for his
master without a release ; for his master may afterwards have his
action against the servant, and the verdict recovered against him may
be given in evidence in that action to prove the damage which the
master has sustained. 4 T. S. 589.
(16) A witness may be examined with regard to his own infamy, if
the confession of it does not subject him to any future punishment ; as
a witness may be asked if he has not stood in the pillory for perjury.
4 T. S. 440.
(17) But the principles and policy of this rule restrain it to that
confidence only, which is placed in a counsel or solicitor, and which
must necessarily be inviolable, where the use of advocates and legal
assistants is admitted. But the purposes of public justice supersede
the delicacy of every other species of confidential communication. In
the trial of the dutchess of Kingston, it was determined that a friend
might be bound to disclose, if necessary in a court of justice, secrets.
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matters of feet, as the execution of a deed or the like, which
might have come to his knowledge without being intrusted
in the cause.
.
ONE witness (if credible) is sufficient evidence to a jury
of any single fact : though undoubtedly the concurrence of
two or more corroborates the proof. Yet our law considers
that there are many transactions to which only one person is
privy ; and therefore does not always demand the testimony
of two, as the civil law universally requires. " Unius resfionsio
" testis omnino non audialur™ ." To extricate itselfout ofwhich
absurdity, the modern practice of the civil law courts has
plunged itself into another. For, as they do not allow a less
number than two witnesses to be filena firobatio, they call the
testimony of one, though never so clear and positive, semi
filena firobatio only, on whom no sentence can be founded.
To make up therefore the necessary complement of witnes
ses, when they have one only to a single fact, they admit the
party himself (plaintiff or defendant) to be examined in his
own behalf ; and administer to him what is called the sufifiletory oath ; and, if his evidence happens to be in his own favor,
this immediately converts the half proof into a whole one.
By this ingenious device satisfying at once the forms of the
Roman law, and acknowledging the superior reasona
bleness of the law of England : which permits one [371]
witness to be sufficient where no more are to be had :
and, to avoid all temptations of perjury, lays it down as an
invariable rule, that nemo testis esse debet in firofiria causa.
POSITIVE proof is always required, where from the nature
of the case it appears it might possibly have been had. But,
w Cod. 4. 20. 9.

ofthe most sacred nature which one sex could repose in the other. And
that a surgeon was bound to communicate any information whatever,
which he was possessed of in consequence of his professional atten
dance. 11 St. Tr. 243. 246. And those secrets only, communicated to a
counsel or attorney, are inviolable in a court ofjustice, which have
been intrusted to them whilst acting in their respective characters to
the party as their client. 4 T. S. 431. 753.
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next to fiositive proof, circumstantial eridenee or the doctrine
offiresumfitions must take place : for when the feet itself
cannot be demonstratively evinced, that which comes nearest
to the proof of the fact is the proof of such circumstances
which either necessarily, or usually, attend such facts ; and
these are called presumptions, which are only to be relied
upon till the contrary be actually proved. Stabitur firaesumfitioni donee firobetur in contrarium x. Violent presump
tion is many times equal to full proof y; for there those cir
cumstances appear, which necessarily attend the fact. As if
a landlord sues for rent due at Michaelmas 1754, and the
tenant cannot prove the payment, but produces an acquit
tance for rent due at a subsequent time, in full of all
demands, this is a violent presumption of his having paid
the former rent, and is equivalent to full proof ; for though
the actual payment is not proved, yet the acquittance in full
of all demands is proved, which could not be without such
payment ; and it therefore induces so forcible a presump
tion, that no proof shall be admitted to the contrary z (18).
Probable presumption arising from such circumstances as
usually attend the fact, hath also its due weight : as if, in a
suit for rent due in 1754, the tenant proves the payment of
the rent due in 1755 ; this will prevail to exonerate the
tenant3, unless it be clearly shewn that the rent of 1754 was
retained for some special reason, or that there was some fraud
or mistake : for otherwise it will be presumed to have been
paid before that in 1755, as it is most usual to receive first
the rents of longest standing. Light, or rash, presumptions
have no weight or validity at all (19).
x Co. Litt. 373.

y Ibid. 6.

x Gift. evid. 161.

a Co. Litt. 373.

be (18)
admitted
This to
canrepel
scarcely
all presumptions
be correct : Iwhatever
should conceive
; and even
thatifproof
a receipt
may
should be produced expressly for the rent of the year 1754, still the
landlord might shew that it had been obtained by mistake or fraud, and
that no rent had been received at the time.
(19) It is difficult to say what is a light and rash presumption, if it
is any presumption at all. Any circumstance may be proved from
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THE oath administered to the witness is not only that
what he deposes shall be true, but that he shall also depose
the whole truth : so that he is not to conceal any part of what
he knows, whether interrogated particularly to that point or
not. And all this evidence is to be given in open court, in
the presence of the parties, their attorneys, the counsel, and
all by-standers ; and before the judge and jury : each party
having liberty to except to its competency, which exceptions
are publicly stated, and by the judge are openly and publicly
allowed or disallowed, in the face of the country : which
must curb any secret bias or partiality that might arise in
his own breast. And if, either in his directions or decisions,
he mis-states the law by ignorance, inadvertence, or design,
the counsel on either side may require him publicly to seal
a bill of excefitions ; stating the point wherein he is supposed
to err: and this he is obliged to seal by statute Westm. 2.
13 Edw. I. c. 31. or, if he refuses so to do, the party may
have a compulsory writ against himb, commanding him to
seal it, if the fact alleged be truly stated: and if he returns,
that the fact is untruly stated, when the case is otherwise, an
action will lie against him for making a false return. This
bill of exceptions is in the nature of an appeal ; examinable,
not in the court out of which the record issues for the trial
at nisi firius, but in the next immediate superior court, upon
a writ of error, after judgment given in the court below. But
a demurrer to evidence shall be determined by the court, out
of which the record is sent. This happens, where a record
or other matter is produced in evidence, concerning the legal
consequences of which there arises a doubt in law : in which
b Reg. Br. 182. 2 Inst. 487.

which a fair inference can be drawn, though alone it would be too
slight to support the verdict of the jury, yet it may corroborate other
testimony, and a number of such presumptions may become of impor
tance. Possunt diversa genera ita conjungi, ut qua singula non nocerent, ea
unitersa tanquam grando reum opprimant. Matthxus de Crim.
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case the adverse party may if he pleases demur to the whole
evidence ; which admits the truth of every fact that has been
alleged, but denies the sufficiency of them all in point of law
to maintain or overthrow the issue c : which draws the ques
tion of law from the cognisance of the jury, to be decided
(as it ought) by the court. But neither these demurrers to
evidence, nor the bills of exceptions, are at present
[373] so much in use as formerly!; since the more frequent
extension of the discretionary powers of the court
in granting a new trial, which is now very commonly had
for the misdirection of the judge at nisi firius.
THIS open examination of witnesses viva voce, in the
presence of all mankind, is much more conducive to the
clearing up of truth d, than the private and secret examination
taken down in writing before an officer, or his clerk, in the
ecclesiastical courts, and all others that have borrowed their
practice from the civil law : where a witness may frequently
depose that in private, which he will be ashamed to testify
in a public and solemn tribunal. There an artful or careless
scribe may make a witness speak what he never meant, by
dressing up his depositions in his own forms and language ;
but he is here at liberty to correct and explain his meaning,
if misunderstood, which he can never do after a written depo
sition is once taken. Besides, the occasional questions of
the judge, the jury, and the counsel, propounded to the
witnesses on a sudden, will sift out the truth much better
than a formal set of interrogatories previously penned and
settled : and the confronting of adverse witnesses is also
another opportunity of obtaining a clear discovery, which
can never be had upon any other method of trial. Nor is the
presence of the judge, during the examination, a matter of
small importance : for, besides the respect and awe with
which his presence will naturally inspire the witness, he is
able by use and experience to keep the evidence from wan
dering from the point in issue. In short, by this method of
examination, and this only, the persons who are to decide
c Co. Lilt. 72. 5 Rep. 104.

d Kale's Hist. C. L. 254, 5, 6.
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upon the evidence have an opportunity of observing the quality,
age, education, understanding, behaviour, and inclinations of
the witness ; in which points all persons must appear alike,
when their depositions are reduced to writing, and read to the
judge, in the absence of those who made them : and yet as
much may be frequently collected from the manner in which
the evidence is delivered, as from the matter of
it. These are a few of the advantages attending [374]
this, the English, way of giving testimony, ore tenus.
Which was also indeed familiar among the ancient Romans,
as may be collected from Quintiliane; who lays down very
good instructions for examining and cross-examining witnesses
viva voce. And this, or somewhat like it, was continued as
low as the time of Hadrian f: but the civil law, as it is now
modelled, rejects all public examination of witnesses.
As to such evidence as the jury may have in their own con
sciences, by their private knowledge of facts, it was an ancient
doctrine, that this had as much right to sway their judgment
as the written or parol evidence which is delivered in court.
And therefore it hath been often held 8, that though no proofs
be produced on either side, yet the jury might bring in a ver
dict. For the oath of the jurors, to find according to their
evidence, was construed h to be, to do it according to the best
of their own knowledge. This seems to have arisen from the
ancient practice in taking recognitions of assize, at the first
introduction of that remedy ; the sheriff being bound to return
nitors,
such recognitors
when sworn,
as being
knew the
to retire
truth immediately
of the fact, and
fromthethe
recog[bar,
and bring in their verdict according to their own personal
knowledge, without hearing extrinsic evidence or receiving
e Institut. Oral. 1. 5. c. 7.
f See his epistle to Varus, the legate or
judge ofCilicia : "tumagis scire potes,quan" ta fides sit habenda testibus; qui, et cujus
"dignitatis,etcujusaestimationissint;et, qui
*' simpliciter visi sint dicere ; ut rum unum
VOL. III.
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" eundemque meditatum sermonem attuler"int,anad eaquaeinterrogaveras extempore
" verisimilia responderint.'' (Ff.22. s..3.)
g Year-book. 14 Hen. V1L 29 Flowd. 12.
Hob. 227. 1 Lev. 87.
h Vatigh. 148, 149.
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any direction from the judge'; And the same doctrine (when
attaints came to be extended to trials by jury, as well as to
recognitions of assize) was also applied to the case of common
jurors ; that they might escape the heavy penalties of the attaint,
in case they could shew by any additional proof, that their ver
dict was agreeable to the truth, though not according to the
evidence produced : with which additional proof the
[375] law presumed they were privately acquainted, though
it did not appear in court. But this doctrine was again
gradually exploded, wheii attaints began to be disused, and new
trials introduced in their stead. For it is quite incompatible
with the grounds upon which such new trials are every day
awarded, viz. that the verdict was given without, or contrary to,
evidence. And therefore, together with new trials, the practice
seems to have been first introduced k, which now universally
obtains, that if a juror knows any thing of the'matter in issue, he
may be sworn as a witness, and give his evidence publicly in court.
WHEN the evidence is gone through on both sides, the judge
in the presence of the parties, the counsel, and all others, sums
up the whole to the jury ; omitting all superfluous circumstan
ces, observing wherein the main question and principal issue
lies, stating what evidence has been given to support it, with
such remarks as he thinks necessary for their direction, and
giving them his opinion in matters of law arising upon that
evidence.
THE jury, after the proofs are summed up, unless the case
be very clear, withdraw from the bar to consider of their ver
dict : and, in order to avoid intemperance and causeless
delay, are to be kept without meat, drink, fire, or candle,
unless by permission of the judge, till they are all unanimously
agreed. A method of accelerating unanimity not wholly
unknown in other constitutions of Europe, and in matters of
greater concern. For by the golden bull of the empire1, if,
after the congress is opened, the electors delay the election of
4. ic,Bract.
9. sec.1. 2,4. tr, 1. c. 19. sec. 3. Flet. 1.

k1 ch.
Styl.
2, 233. 1 Ski. 133.
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a king of .the Romans for thirty days, they shall be fed only
with bread and water, till the same is accomplished. But if
our juries eat or drink at all, or have any eatables about
them, without consent of the court, and before verdict, it is
fineable ; and if they do so at his charge for whom they after
wards find, it will set aside the verdict. Also if they speak
with either of the parties or their agents, after they
are gone from the bar; or if they receive any fresh [376]
evidence in private ; or if to prevent disputes they
cast lots for whom they shall find; any of these circumstances
will entirely vitiate the verdict. And it has been held, that
if the jurors do not agree in their verdict before the judges
are about to leave the town, though they are not to be threat
ened or imprisoned m, the judges are not bound to wait for
them, but may carry them round the circuit from town to
town in a cart ". This' necessity of a total unanimity seems
to be peculiar to our own constitution0; or, at least, in the
nembda or jury of the ancient Goths, there was required
(even in criminal cases) only the consent of the major part;
and in case of an equality, the defendant was held to be
acquitted P (20).
m Mirr. c. 4. sec. 24.
n Lib. Ass. fol. 40. pi. 11.

o See Harrington on the statutes, 19, 20, 21,
p Stiera. 1. 1. c. 4.

(20) The learned judge has displayed much erudition in the begin
ning of this chapter, to prove the antiquity of the trial by j ury ; but the
trials referred to by the authors there cited, and even the judicium
parium, mentioned in the celebrated chapter ofmagna carta, are trials
which were something similar to that by a jury, rather than instances
of a trial by jury according to its present established form. The judi
cium parium seems strictly the judgment of a subject's equals in the
feudal courts of the king and barons. And so little appears to be
ascertained by antiquarians, respecting the introduction of the trial in
criminal cases by two juries, that, although it is one of the most impor
tant, yet it is certainly one of the most obscure and inexplicable parts
of the law of England.
The unanimity of twelve men, so repugnant to all experience of
human conduct, passions, and understandings, could hardly in any age
have been introduced into practice by a deliberate act of the legislature.
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WHEN they are all unanimously agreed, the jury return
back to the bar ; and, before they deliver their verdict, the
plaintiff is bound to appear in court, by himself, attorney, or
counsel, in order to answer the amercement to which by the
old law he is liable, as has been formerly mentioned 1, in
case he fails in his suit, as a punishment for his false claim .
To be amerced, or a mercie, is to be at the king's mercy with
regard to the fine to be imposed : in misericordia domini regis
firo falsa clamore suo. The amercement is disused, but the
form still continues ; and if the plaintiff does not appear, no
verdict can be given, but the plaintiff is said to be nonsuit,
non sequitur clamorem suum. Therefore it is usual for a
plaintiff, when he or his counsel perceives that he has not
given evidence sufficient to maintain his issue, to be volun
tarily nonsuited, or withdraw himself: whereupon the crier
is ordered to call the filaintiff, and if neither he, nor any body
q Page 275. See also Vol. IV. 379.

But that the life, and perhaps the liberty and property of a subject,
should not be affected by the concurring judgment of a less number
than twelve, where more were present, was a law founded in reason
and caution ; and seems to be transmitted to us by the common law, or
from immemorial antiquity. The grand assize might have consisted of
more than twelve, yet the verdict must have been given by twelve or
more ; and if twelve did not agree, the assize was afforced, that is,
others were added till twelve did concur. See 1 Seevet's Hist, of Eng.
Law. 241. 480. This was a majority and not unanimity. A grand
jury may consist of any number from twelve to twenty-three inclusive,
but a presentment ought not to be made by less than twelve. 2 Hale.
P. C. 161. The same is true also of an inquisition before the coroner.
In the high court of parliament, and the court of the lord high steward,
a peer may be convicted by the greater number ; yet there can be no
conviction unless the greater number consists at least of twelve. 3 In»t.
30. Kelyng. 56. Moore, 622. Hence in all these cases if twelve only
appeared, it followed as a necessary consequence, that to act with
effect they must have been unanimous.
Hence this may be suggested as a conjecture respecting the origin
of the unanimity of juries, that, as less than twelve, if twelve or more
were present, could pronounce no effective verdict, when twelve only
were sworn, their unanimity became indispensable.
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for him, appears, he is nonsuited, the jurors are discharged,
the action is at an end, and the defendant shall recover his
costs. The reason of this practice is, that a nonsuit is more
eligible for the plaintiff, than a verdict against him : for after
a nonsuit, which is only a default, he may commence
the same suit again for the same cause of action ; but [377J
after a verdict had, and judgment consequent there
upon, he is for ever barred from attacking the defendant
upon the same ground of complaint. But, in case the plain
tiff appears, the jury by their foreman deliver in their ver
dict (21).
A VERDICT, -aere dictum, is either firivy, or fiublic. A
firitiy verdict is when the judge hath left or adjourned the
court : and the jury, being agreed, in order to be delivered
from their confinement, obtain leave to give their verdict
privily to the judge out of court r : which privy verdict is of
no force, unless afterwards affirmed by a public verdict given
openly in court ; wherein the jury may, if they please, vary
from their privy verdict. So that the privy verdict is indeed
a mere nullity ; and yet it is a dangerous practice, allowing
time for the parties to tamper with the jury, and therefore
very seldom indulged (22). But the only effectual and legal
r If the judge hath adjourned the court to
his own lodgings, and there receives the ver-

diet, it is a public and not a privy verdict,

(21) When a verdict will carry all the costs, and it is doubtful from
the evidence for which party it will be given, it is a common practice
for the judge to recommend, and the parties to consent, that a juror
should be withdrawn ; and thus no verdict is given, and each party
pays his own costs.
Where there is a doubt at the trial whether the evidence produced
by the plaintiff is sufficient to support the verdict given in his favor by
the jury, the judge will give leave to apply to the court above to set
aside the verdict and to enter a nonsuit; but if such liberty is not
reserved at the trial, the court above can only grant the defendant a
new trial, if they think the plaintiff's evidence insufficient to support
his case. 6 T. S. 67.
(22) A privy verdict cannot be given in treason and felony. 2 H. P. C.
300.
' .
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verdict js the imblic verdict : in -which they openly .declare to
have found the issue for the plaintiff; or for the defendant ;
and if for the plaintiff, they assess the damages also sustained
by the plaintiff, in consequence of the injury uppn which the
action is brought.
SOMETIMES, if there arises in the case any difficult mat
ter of law, the jury for the sake of better information, and
to avoid the danger of having their verdict attainted, will find
a sfiecial verdict ; which is grounded on the statute Westm. 2.
J 3 Edw. I. c. 30. § 2. And herein they state the naked facts,
as they find them to be proved, and pray the advice of the
court thereon ; concluding conditionally, that if upon the
whole matter the court shall be of opinion that the plaintiff
had cause of action, they then find for the plaintiff; if other
wise, then for the defendant. This is entered at length on
the record, and afterwards argued and determined in the
court at tried.
Westminster, from whence the issue came to be
[378J

ANOTHEE method of finding a species of special
verdict, is when the jury find a verdict generally for
the plaintiff, but subject nevertheless to the opinion of the
judge or the court above, on a sfiecial case stated by the coun
sel on both sides with regard to a matter of law : which has
this advantage over a special verdict, that it is attended with
much less expense, and obtains a much speedier decision ; the
fiostea (ofwhich in the next chapter) being stayed in the hands
of the officer of nisi firius, till the question is determined,
and the verdict is then entered for the plaintiff or defendant
as the case may happen. But, as nothing appears upon the
record but the general verdict, the parties are precluded
hereby from the benefit of a writ of error, if dissatisfied with
the judgment of the court or judge upon the point of law.
Which makes it a thing to be wished, that a method could
be devised of either lessening the expense of special verdicts,
or else of entering the case at length upon the fiostea. But
in both these instances the jury may, if they think proper,
take upon themselves to determhie, at their own hazard, the
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complicated question of fact and law ; and without either
special verdict or special case, may find a verdict absolutely
either for the plaintiff or defendant8.
WHEN the jury have delivered in their verdict, and it is
recorded in court, they are then discharged. And so ends the
trial by jury ; a trial, Which besides the other vast advantages
which we have occasionally observed in its progress, is also as
expeditious and cheap, as it is convenient, equitable, and cer
tain ; for a commission out of chancery, or the civil law courts,
for examining witnesses in one cause will frequently last as
long, and of course be full as expensive, as the trial of a hundred
issues at nisi firius ; and yet the fact cannot be determined by
such commissioners at all ; no, not till the depositions are pub
lished, and read at the hearing of the cause in court.
UPON these accounts the trial by jury ever has been, [379]
and I trust ever will be, looked upon as the glory of
the English law. And, if it has so great an advantage over
others in regulating civil property, how much must that advan
tage be heightened, when it is applied to criminal cases ! But
this we must refer to the ensuing book of these commentaries :
only observing for the present, that it is the most transcendent
privilege which any subject can enjoy, or wish for, that he
cannot be affected either in his property, his liberty, or his
person, but by the unanimous consent of twelve of his neigh
bours and equals. A constitution, that I may venture to affirm
has, under providence, secured the just liberties of this nation
for a long succession of ages. And therefore a celebrated
French writer c, who concludes, that because Rome, Sparta,
and Carthage have lost their liberties, therefore those of Eng
land in time must perish, should have recollected that Rome,
Sparta, and Carthage, at the time when their liberties were lost,
were strangers to the trial by jury.
GKEAT as this eulogium may seem, it is no more than this
admirable constitution, when traced to its principles, will be
found in sober reason to deserve. The impartial administra
tion of justice,
s Litt. sec, which
386.
secures both our persons
t Montesq. and
Sp. L.ourpropersi. 6.
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ties, is the great end of civil society. But if that be entirely
intrusted to the magistracy, a select body of men, and those
generally selected by the prince or such as enjoy the highest
offices in the state, their decisions, in spite of their own natural
integrity, will have frequently an involuntary bias towards
those of their own rank and dignity : it is not to be expected
from human nature, that the few should be always attentive to
the interests and good of the- many. On the other hand, if the
power of judicature were placed at random in the hands of the
multitude, their decisions would be wild and capricious, and a
new rule of action would be every day established in our courts.
It is wisely therefore ordered, that the principles and axioms
of law, which are general propositions, flowing from abstracted
reason, and not accommodated to times or to men,
[380] should be deposited in the breasts of the judges, to be
occasionally applied to such facts as come properly
ascertained before them. For here partiality can have little scope:
the law is well known, and is the same for all ranks and degrees ;
it follows as a regular conclusion from the premises of fact
pre-established. But in settling and adjusting a question of fact,
when intrusted to any single magistrate, partiality and injustice
have an ample field to range in ; either by boldly asserting that
to be proved which is not so, or by more artfully suppressing
some circumstances, stretching and warping others, and distin
guishing away the remainder. Here therefore a competent num
ber of sensible and upright jurymen, chosen by lot from among
those of the middle rank, will be found the best investigators of
truth, and the surest guardians of public justice. For the most
powerful individual in the state will be cautious of committing
any flagrant invasion of another's right, when he knows that
the fact of his oppression must be examined and decided by
twelve indifferent men, not appointed till the hour of trial ;
and that, when once the fact is ascertained, the law must of
course redress it. This therefore preserves in the hands of the
people that share, which they ought to have in the admini
stration of public justice, and prevents the encroachments of
the more powerful and wealthy citizens. Every new tribu-
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nal, erected for the decision of facts, without the intervention
of a jury, (whether composed of justices of the peace, com
missioners of the revenue, judges of a court of conscience,
or any other standing magistrates,) is a step towards estab
lishing aristocracy, the most oppressive of absolute govern
ments. The feodal system, which, for the sake of military
subordination, pursued an aristocratical plan in all its arrange
ments of property, had been intolerable in times of peace,
had it not been wisely counterpoised by that privilege, so
universally diffused through every part of it, the trial by the
feodal peers. And in every country on the continent, as the
trial by the peers has been gradually disused, so the nobles
have increased in power, till the state has been torn to pieces
by rival factions, and oligarchy in effect has been established,
though under the shadow of regal government ;
unless where the miserable commons have taken [381]
shelter under absolute monarchy, as the lighter evil
of the two. And, particularly, it is a circumstance well wor
thy an Englishman's observation, that in Sweden the trial
by jury, that bulwark of northern liberty, which continued in
its full vigor so lately as the middle of the last century u, is
now fallen into disuse w : and that there, though the regal
power is in no country so closely limited, yet the liberties of
the commons are extinguished, and the government is degen
erated into a mere aristocracy x. It is therefore, upon the
whole, a duty which every man owes to his country, his
friends, his posterity, and himself, to maintain to the utmost
of his power this valuable constitution in all its rights ; to
restore it to its ancient dignity, if at all impaired by the dif
ferent value of property, or otherwise deviated from its first
institution ; to amend it, wherever it is defective : and, above
all, to guard with the most jealous circumspection against the
introduction of new and arbitrary methods of trial, which,
under a variety of plausible pretences, may in time imper
ceptibly undermine this best preservative of English liberty.
u 2 Whitelocke of par). 427.
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x Ibid. 17.
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YET, after all, it must be owned, that the best and most
effectual method to preserve and extend the trial by jury in
practice, would be by endeavouring to remove all the defects,
as well as to improve the advantages, incident to this mode
of inquiry. If justice is not done to the entire satisfaction
of the people, in this method of deciding facts, in spite of all
encomiums and panegyrics on trials at the common law,
they will resort in search of that justice to another tribunal :
though more dilatory, though more expensive, though more
arbitrary in its frame and constitution. Ifjustice is not done
to the crown by the verdict of a jury, the necessities of the
public revenue will call for the erection of summary tribu
nals. The principal defects seem to be,
1. THE want of a complete discovery by'the oath of the
parties. This each of them is now entitled to have,
[382J by going through the expense and circuity of a court
of equity, and therefore it is sometimes had by con
sent, even in the courts of law. How far such a mode of
compulsive examination is agreeable to the rights of man
kind, and ought to be introduced in any country, may be
matter of curious discussion, but is foreign to our present
inquiries. It has long been introduced and established in our
courts of equity, not to mention the civil law courts : and it
seems the height of judicial absurdity, that in the same cause,
between the same parties, in the examination of the same
facts, a discovery by the oath of the parties should be per
mitted on one side of Westminster-hall, and denied on the
other ; or that the judges of one and the same court should
be bound by law to reject such a species of evidence, if
attempted on a trial at bar, but, when sitting the next day as
a court of equity, should be obliged to hear such examination
read, and to found their decrees upon it. In short, within
the same country, governed by the same laws, such a mode
of inquiry should be universally admitted, or else universally
rejected.
2. A SECOND defect is of a nature somewhat similar to the
first : the want of a compulsive power for the production of

CHAP. 23.

WRONGS.

382

books and papers belonging to the parties. In the hands of
third persons they can generally be obtained by rule of court,
or by adding. a clause of requisition to the writ of subftana,
which is then called a subficena duces tecum. But, in mercan
tile transactions especially, the sight of the party's own books
is frequently decisive : as, the day-book of a trader, where
the transaction was recently entered, as really understood at
the time ; though subsequent events may tempt him to give
it a different color. And, as this evidence may be finally
obtained, and produced on a trial at law, by the circuitous
course of filing a bill in equity, the want of an original
power for the same purposes in the courts of law is liable
to the same observations as were made on the preceding
article (23).
3. ANOTHEH want is that of powers to examine witnesses
abroad, and to receive their depositions in writing,
where the witnesses reside, and especially when the [383]
cause of action arises in a foreign country. To which
may be added the power of examining witnesses that are
aged, or going abroad, upon interrogatories de bene esse ; to
be read in evidence if the trial should be deferred till after
their death or departure, but otherwise to be totally sup
pressed. Both these are now very frequently effected by
mutual consent, if the parties are open and candid ; and they
may also be done indirectly at any time, through the chan
nel of a court of equity : but such a practice has never yet

(23) Where one party is in possession of papers or any species of
written evidence material to the other, if notice is given him to pro
duce them at the trial, upon his refusal copies of them will be admit
ted ; qr if no copy has been made, any parol evidence of their contents
will be received. The court and jury presume in favor of such evi
dence i because, if it were not agreeable to the strict truth, it would
be corrected by the production of the originals. There is no difference
with respect to this species of evidence between criminal and civil
-eases. 2 T. S. 201.
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been directly adopted y as the rule of a court of law (24).
Yet where the cause of action arises in India, and a suit is
brought thereupon in any of the king's courts at Westmin
ster, the court may issue a commission to examine witnes
ses upon the spot, and transmit the depositions to Eng
land2.
4. THE administration of justice should not only be chaste,
but should not even be suspected. A jury coming from the
neighbourhood has in some respects a great advantage ; but
is often liable to strong objections : especially in small juris
dictions, as in cities which are counties of themselves, and
such where assizes are but seldom holden ; or where the
question in dispute has an extensive local tendency ; where
a cry has been raised, and the passions of the multitude been
inflamed ; or where one of the parties is popular, and the
other a stranger or obnoxious. It is true that, if a whole
county is interested in the question to be tried, the trial by
the rule of law a must be in some adjoining county : but, as
there may be a strict interest so minute as not to occasion
any bias, so there may be the strongest bias without any
pecuniary interest. In all these cases, to summon a jury,
laboring under local prejudices, is laying a snare for their
consciences : and, though they should have virtue and vigor
of mind sufficient to keep them upright, the parties will
grow suspicious, and resort under various pretences to ano
ther mode of trial. The courts of law will therefore in tran
sitory actions very often change the venue, or county wherein
the cause is to be tried b : but in local actions, though they
y See page 75.
z Stat. 13 Geo. III. c. 63.

a Stra. 177.
b See p»ge 204.

(24) A court can compel the plaintiff to consent to have a witness
going abroad examined upon interrogatories, or to have an absent wit
ness examined under a commission, by the power the judges have of
putting off the trial ; but they have no control in these instances over
the defendant.
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sometimes do it indirectly and by mutual consent, yet to effect
it directly and absolutely, the parties are driven to a court of
equity ; where, upon making out a proper case, it is done upon
the ground of being necessary to a fair, impartial, and satisfac
tory trial c.
THE locality of trial required by the common law seems a
consequence of the ancient locality of jurisdiction. All over
the world, actions transitory follow the person of the defendant,
territorial suits must be discussed in the territorial tribunal.
I may sue a Frenchman here for a debt contracted abroad ; but
lands lying in France must be sued for there, and English
lands must be sued for in the kingdom of England. Formerly
they were usually demanded only in the court-baron of the
manor, where the steward could summon no jurors but such
as were the tenants of the lord. When the cause was removed
to the hundred court, (as seems to have been the course in the
Saxon times d,) the lord of the hundred had a farther power, to
convoke the inhabitants of different vills to form a jury ; observ
ing probably always to intermix among them a stated number
of tenants of that manor wherein the dispute arose. When
afterwards it came to the county court, the great tribunal of
Saxon justice, the sheriff had wider authority, and could empannel a jury from the men of his county at large : but was obliged
(a mark of the original locality of the cause) to return a
competent number of hundredors ; omitting the inferior distinc
tion, if indeed it ever existed. And when at length, after the
conquest, the king's justiciars drew the cognisance of the cause
from the county court, though they could have summoned a
jury from any part of the kingdom, yet they chose to take the
cause as they found it, with all its local appendages ; triable
by a stated number of hundredors, mixed with other freeholders
of the county. The restriction as to hundredors hath gradually
worn away, and at length entirely vanished e ; that of counties
e This, among a number of other instances, was the caw of the issues directed by the
house of lords in the came between the Duke
•f Deronshireciid the minen of the county

of Derby, A. D. 1762.
d LL. Eda. Canf. c. 32. Wilk. 203.
eSeepag. 360.
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still remains, for many beneficial purposes : but, as the king's
courts have a jurisdiction co-extensive with the kingdom, there
surely can be no impropriety in sometimes departing from the
general rule, when the great ends of justice warrant and require
an exception.
I HAVE ventured to mark these defects, that the just pane
gyric, which I have given on the trial by jury, might appear
to be the result of sober reflection, and not of enthusiasm or
prejudice. But should they, after all, continue unremedied
and unsupplied, still (with all its imperfections) I trust that
this mode of decision will be found the best criterion, for inves
tigating the truth of facts, that was ever established in any
country.

[
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CHAPTER THE TWENTY-FOURTH.

OF JUDGMENT, AND ITS INCIDENTS.
J.N the present chapter we are to consider the transactions
in a cause, next immediately subsequent to arguing the
demurrer, or trial of the issue.
IF the issue be an issue of fact ; and, upon trial by any of
the methods mentioned in the two preceding chapters, it be
found for either the plaintiff or defendant, or specially ; or
if the plaintiff makes default, or is nonsuit ; or whatever, in
shorti is done subsequent to the joining of issue and award
ing the trial, it is entered on record, and is called a fiostea a.
The substance of which is, that fiostea, afterwards, the said
plaintiff and defendant appeared by their attorneys at the
place of trial ; and a jury, being sworn, found such a ver
dict ; or, that the plaintiff, after the jury sworn, made default,
and did not prosecute his suit ; or, as the case may happen.
This is added to the roll, which is now returned to the court
from which it was sent ; and the history of the cause, from
the time it was carried out, is thus continued by the fiostea.
NEXT follows, sixthly, the judgment of the court upon
what has previously passed ; both the matter of law and mat
ter of fact being now fully weighed and adjusted. Judgment
may however for certain causes be susfiended, or finally
arrested; for it cannot be entered till the next term after
« Append. N? II. sec, 6.
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trial had, and that upon notice to the other party. So that
if any defect of justice happened at the trial, by surprise,
inadvertence, or misconduct, the party may have relief in
the court above, by obtaining a new trial ; or if, notwith
standing the issue of fact be regularly decided, it appears
that the complaint was either not actionable in itself, or not
made with sufficient precision and accuracy, the party may
supersede it, by arresting or staying the judgment.
1. CAUSES of susfiending the judgment by granting a new
trial, are at present wholly extrinsic, arising from matter
foreign to or dehors .the record. Of this sort are want of
notice of trial ; or any flagrant misbehaviour of the party pre
vailing towards the jury, which may have influenced their
verdict ; or any gross misbehaviour of the jury among them
selves ; also if it appears by the judge's report, certified to
the court, that the jury have brought in a verdict without or
contrary to evidence, so that he is reasonably dissatisfied
therewith11 ; or if they have given exorbitant damages0 ; or
if the judge himself has mis-directed the jury, so that they
found an unjustifiable verdict ; for these, and other reasons
of the like kind, it is the practice of the court to award a new,
or second, trial. But if two juries agree in the same or a
similar verdict, a third trial is seldom awarded d : for the law
•will not readily suppose, that the verdict of any one subse
quent jury can countervail the oaths of the two preceding
ones (1).
b LawofntsijSriiw, 303, 4,

i: Comb. 3jr.

d 6 Mod, 22. Salk. 649.

(1) If the vei-dict of the jury be agreeable to equity and justice,
the court will not grant a new trial, though there may have been an
error in the admission of evidence or in the direction of the judge.
4 T. S. 468.
And it will not be granted merely because it has been discovered
after the trial, that a witness examined was incompetent. 1 T. S. 717.
Nor will it be granted on the ground of evidence supposed to have
been discovered after the trial. And when the plaintiff recovers a ver
dict against the defendant, the defendant cannot become plaintiff in

CHAP. 24.

WRONGS.

S&7

THE exertion ofthese superintendent powers of the king's
courts, in setting aside the verdict of a jury and granting a
new trial, on account of misbehaviour in the jurors, is of a
date extremely ancient. There are instances, in the year
books of the reigns of Edward III.e, Henry IV.f, and Henry
VII. e, of judgments being stayed (even after a trial at bar)
and new venire's awarded, because the jury had eat and drank
e 24 Edw. 111. 24. Bre. Abr. t. verdite. 17.
f 11 Hen. IV. IS. Bra. Abr. t.cnquest. 75.

g 14 Hen. VII. 1 Bra. 4br. t. verdite. 18.

another action brought to recover back what he was obliged to pay
by the former verdict, because he was not prepared with his evidence
at the trial, as this would lead to endless litigation. 7 T. S. 269. But
excessive damages in all cases, except in an action for adultery, are a
sufficient ground to grant a new trial. S T. S. 257. But where a new
trial is granted upon that ground, the court will direct that the former
verdict shall stand as a security for the damages given on the second
trial.
The court will grant any number of new trials in the same action, if
the jury find verdicts contrary to the established law.
A new trial may be granted on account of the misconduct ofthe jury,
as if they have referred to chance to determine the party for whom the
verdict was given. But the courts will not hear any affidavit of such
conduct from the jury themselves. 1 T. JR. 11. It is generally said,
that there cannot be a new trial in penal actions and criminal prosecu
tions, when there is a verdict for the defendant. The principle of this
being the great favor which the law shews to the liberty of the subject.
But
rantothe
; asrule
thedoes
object
notofextend
these istonow
informations
in generalintothe
trynature
a rightofand
quonot
iiiarto
punish an offence. 2 T. S. 484. Nor does it extend to an action upon
a penal statute, in which a verdict is given for the defendant in conse
quence of the misdirection of the judge. 4 T.S. 753.
In offences greater than misdemeanors, a new trial cannot be granted.
In misdemeanors, if the indictment is against several, and some are
acquitted and some convicted, the court can grant a new trial against
those only who are convicted. 7 T. S. 638. If an issue is directed by
a court of equity, the motion for a new trial muSt be made before that
court.
VOL. III.
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•without consent of the judge, and because the plaintiff had
privately given a paper to a juryman before he was sworn-.
And upon these the chief justice, Glynn, in 1655, grounded
the first precedent that is reported in our books h for grant
ing a new trial upon account of excessive damages given by
the jury : apprehending with reason, that notorious partial
ity in the jurors was a principal species of misbehaviour. A
few years before, a practice took rise in the common pleas ',
of granting new trials upon the mere certificate of the judge,
(unfortified by any report of the evidence,) that the verdict
had passed against his opinion ; though chief justice Rolle
(who allowed of nevy trials in case of misbehaviour, surprise,
or fraud, or if the verdict was- notoriously contrary to evi
dence11) refused to adopt that practice in the court of king's
bench. And at that time it was clearly held for law1, that
whatever matter was of force to avoid a verdict, ought to be
returned upon the fiostea, and not merely surmised to the
court ; lest posterity should wonder why a new -venire was
awarded, without any sufficient reason appearing upon the
record. But very early in the reign of Charles the second
new trials were granted upon affidavits m ; and the former
strictness of the courts of law, in respect of new trials, having
driven many parties into courts of equity to be relieved from
oppressive verdicts, they are now more liberal in granting
them : the maxim at present adopted being this, that (in all
cases of moment) where justice is not done upon one trial,
the injured party is entitled to another".
FORMERLY the principal remedy, for reversal of a verdict
unduly given, was by writ of attaint ; of which we shall speak
in the next chapter, and which is at least as old as the insti
tution of the grand assize by Henry II.°, in lieu of the Nor
man trial by battel. Such a sanction was probably thought
h StyL 466.
i Ibid. 138.

k 1 Sid. 235. StyL pract. Reg. 310, 311.
. edit. 1657.
1 Cro. Eliz. 616. Palm. 325. IBrovrnLSOT.

m 1 Sid. 235. 2 Lev. 140.
D 4 Burr. 395.

o IpA regali imtitutiimi eleganter inscrta
(Glttiv. 1. 2. c. 19.)
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necessary, when, instead of appealing to Providence for the
decision of a dubious right, it was referred to the oath of
fallible or perhaps corrupted men. Our ancestors saw, that
a jury might give an erroneous verdict ; and, if they did,
that it ought not finally to conclude the question in the first
instance : but the remedy, which they provided, shews the
ignorance and ferocity of the times, and the simplicity of the
points then usually litigated in the courts of justice. They
supposed that, the law being told to the jury by the judge,
the proof of fact must be always so clear, that, if they found
a wrong verdict, they must be wilfully and corruptly per
jured. Whereas a juror may find a just verdict from un
righteous motives, which can only be known to the great
searcher of hearts : and he may, on the contrary, find a ver
dict very manifestly wrong, without any bad motive at all ;
from inexperience in business, incapacity, misapprehension,
inattention to circumstances, and a thousand other innocent
causes. But such a remedy as this laid the injured party
under an insuperable hardship, by making a conviction of the
jurors for perjury the condition of his redress.
THE judges saw this ; and therefore very early, even upon
writs of assize, they devised a great variety of distinctions ;
by which an attaint might be avoided, and the verdict set to
rights in a more temperate and dispassionate method P. Thus
if excessive damages were given, they were moderated by the
discretion of the justices'). And if, either in that, or in any
other instance, justice was not completely done, through the
error of either the judg« or the recognitors, it was remedied
by certificate of assize, which was neither more nor less than
a second trial of the same cause by the same jury r. And, in
mixed or personal actions, as trespass and the like, (wherein
no attaint originally lay,) if the jury gave a wrong verdict,
the judges did not think themselves warranted thereby to
pronounce an iniquitous judgment ; but amended it, if pos
sible, by subsequent inquiries of their own ; and, if that
p Bract. 1. 4. tr. 5. c. 4.
,<j Ibid. tr. 1. c. 19. sec. 8.

r Ibid. tr. 5. c. 6. sec. 2. F. N. B. 181.
2 Inst. 145.
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could not be, they referred it to another examination1.
When afterwards attaints, by several statutes, were more
universally extended, the judges frequently, even for the
misbehaviour of jurymen, instead of prosecuting the writ of
attaint, awarded a second trial : and subsequent resolutions,
for more than a century past, have so amplified the benefit
6f this remedy, that the attaint is now as obsolete as the trial
by battel which it succeeded : and we shall probably see the
revival of the one as soon as the revival of the other. And
here I cannot but again admire ' the wisdom of suffering
time to bring to perfection new remedies, more easy and
beneficial to the subject ; which, by degrees, from the ex
perience and approbation of the people, supersede the neces
sity or desire of using or continuing the old.
IF every verdict was final in the first instance, it would
tend to destroy this valuable method of trial, and would drive
away all causes of consequence to be decided according to
the forms of the imperial law, upon depositions in writing ;
which might be reviewed in a course of appeal. Causes of
great importance, titles to land, and large questions of com
mercial property, come often to be tried by a jury, merely
upon the general issue : where the facts are complicated and
intricate, the evidence of great length and variety, and some
times contradicting each other ; and where the nature of the
dispute very frequently introduces nice questions and subtilties of law. Either party may be surprised by a piece of
evidence, which (had he known of its production) he could
have explained or answered ; or may be puzzled by a legal
doubt, which a little recollection would have solved. In the
hurry of a trial the ablest judge may mistake the law, and mis
direct the jury : he may not be able so to state and range the
evidence as to lay it clearly before them, nor to take off the
s Si juratores erraverint, et justiciarii secundum eomm dictum judicium pronuntiaverint, falsam faciunt pronuntiationem , et
ideo sequi non debent eomm dictum, sed
illnd eraendare tenenturper diligcntem eia-

minationem. Si autem dijudicare nescient,
recmrendum erit ad majus judicium. Bract,
I. 4. tr. 5. c. 4. sec. 2.
t See pag. 263.
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artful impressions which have been made on their minds by
learned and experienced advocates. The jury are to
give their opinion instanter; that is, before they sepa- [391]
rate, eat, or drink. And under these circumstances
the most intelligent and best intentioned men may bring in
a verdict, which they themselves upon cool deliberation
would wish to reverse.
NEXT to doing right, the great object in the administra
tion of public justice should be to give public satisfaction. If
the verdict be liable to many objections and doubts in the
opinion of his counsel, or even in the opinion of by-standers,
no party would go away satisfied unless he had a prospect of
reviewing it. Such doubts would with him be decisive : he
would arraign the determination as manifestly unjust ; and
abhor a tribunal which he imagined had done him an injury
without a possibility of redress.
GRANTING a new trial, under proper regulations, cures
all these inconveniences, and at the same time preserves en
tire and renders perfect that most excellent method of deci
sion, which is the glory of the English law. A'new trial is a
re-hearing of the cause before another jury; but with as lit
tle prejudice to either party, as if it had never been heard
before. No advantage is taken of, the former verdict on the
one side, or the rule of court for awarding such second trial
on the other : and the subsequent verdict, though contrary
to the first, imports no tittle of blame upon the former jury ;
who, had they possessed the same lights and advantages,
would probably have altered their own opinion. The parties
come better informed, the counsel better prepared, the law is
more fully understood, the judge is more master of the sub
ject ; and nothing is now tried but the real merits of the case.
A SUFFICIENT ground must however be laid before the
court, to satisfy them that it is necessary to justice that the
cause should be farther considered. If the matter be such,
as did not or could not appear to the judge who presided at
nisi firius, it is disclosed to the court by affidavit : if it arises
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from what passed at the trial, it is taken from the judge's
information ; who usually makes a special and minute report
of the evidence. Counsel are heard on both sides
[392] to impeach or establish the verdict, and the court
give their reasons at large why a new examination
ought or ought not to be allowed. The true import of the
evidence is duly weighed, false colors are taken off, and all
points of law which arose at the trial are upon full delibera
tion clearly explained and settled.
NOR do the courts lend too easy an ear to every application
for a review of the former verdict. They must be satisfied,
that there are strong probable grounds to suppose that the
merits have not been fairly and fully discussed, and that the
decision is not agreeable to the justice and truth of the case.
A new trial is not granted, where the value is too inconside
rable to merit a second examination. It is not granted upon
nice and formal objections, which do not go to the real merits.
It is not granted in cases of strict right or summumjus, where
the rigorous exaction of extreme legal justice is hardly reconcileable to' conscience. Nor is it granted where the scales
of evidence hang nearly equal : that, which leans against the
former verdict, ought always very strongly to preponderate. .
IN granting such farther trial (which is matter of sound
discretion) the court has also an opportunity, which it sel
dom fails to improve, of supplying those defects in this mode
of trial which were stated in the preceding chapter ; by laying
the party applying under all such equitable terms, as his
antagonist shall desire and mutually offer to comply with :
such as the discovery of some facts upon oath ; the admission
ofothers, not intended to be litigated ; the production ofdeeds,
books, and papers ; the examination of witnesses, infirm or
going beyond sea; and the like. And the delay and expense
of this proceeding are so small and trifling, that it seldom can
be moved for to gain time or to gratify humor. The motion
must be made within the first four days of the next succeeding
term, within which term it is usually heard and decided.
And it is worthy observation, how infinitely superior to all

GHAP. 24.

WHONGS.

392

others the trial by jury approves itself, even in the very mode
of its revision. In every other country of Europe, and in
those of our own tribunals which conform themselves
to the process of the civil law, the parties are at liberty, [393]
whenever they please, to appeal from day to day and
from court to court upon questions merely of fact ; which is a
perpetual source of obstinate chicane, delay, and expensive liti
gation11. With us no new trial is allowed, unless there be a
manifest mistake, and the subject matter be worthy of interpo
sition. The party who thinks himself aggrieved, may still, if
he pleases, have recourse to his writ of attaint after judgment ;
in the course of the trial he may demur to the evidence, or
tender a bill of exceptions. And, if the first is totally laid aside,
and the other two very seldom put in practice, it is because
long experience has shewn, that a motion for a second trial is
the shortest, cheapest, and most effectual cure for all imper
fections in the verdict : whether they arise from the mistakes
of the parties themselves, of their counsel or attorneys, or even
ef the judge or jury.
2. ARRESTS ofjudgment arise from intrinsic causes, appearing
upon the face of the record. Of this kind are, first, where the de
claration varies totally from the original writ ; as where the writ
is in debt or detinue, and the plaintiff declares in an action on
the case for an assumfisit : for, the original writ out of chancery
being the foundation and warrant of the whole proceedings in
the common pleas, if the declaration does not pursue the nature
of the writ, the court's authority totally fails. Also, secondly,
where the verdict materially differs from the pleadings and issue
thereon ; as if, in an action for words, it is laid in the declaration
that the defendant said, "the plaintiffz* a bankrupt-;" and the ver
dict finds specially that he said, "the plaintiff will be a bankrupt."
Or, thirdly, if the case laid in the declaration is not sufficient
u Not many years ago an appeal was mined in April 1749: the question being onlybrought to the house of lords from the on the property in an ox, adjudged to be of
court of session in Scotland, in a cause be- the value of three guineas. No pique or spitween Napier and Macfarlanc. Itwasinsti- rit could have made such a cause, in the court
tuted in March 1745 ; and (after many inter- of king's bench or common pleas, have lastlocutory orders and sentences below, appeal- ed a tenth of the time, or have cost a twened from and reheard as far as the course of tieth part of the expense.
proceedings would admit) was finally deter-
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in point of law to found an action upon. And this is an inva
riable rule with regard to arrests of judgment upon matter of
law, " that whatever is alleged in arrest of judgment must be
" such matter, as would upon demurrer have been sufficient
" to overturn the action or plea." As if, on an action for slan
der in calling the plaintiff a Jew, the defendant denies the words,
and issue is joined thereon ; now, if a verdict be found for the
plaintiff, that the words were actually spoken, whereby the fact
is established, still the defendant may move in arrest of judg
ment, that to call a man a Jew is not actionable : and, if the
court be of that opinion, the judgment shall be arrested, and
never entered for the plaintiff. But the rule will not hold e converso, " that every thing that may be alleged as cause of demur" rer will be good in arrest of judgment :" for if a declaration
or plea omits to state some particular circumstance, without
proving of which, at the trial, it is impossible to support the
action or defence, this omission shall be aided by a verdict. As
if, in an action of trespass, the declaration doth not allege that
the trespass was committed on any certain dayw; or if the
defendant justifies, by prescribing for a right of common for
his cattle, and does not plead that his cattle were levant and
couchant on the land * ; though either of these defects might be
good cause to demur to the declaration or plea, yet if the adverse
party omits to take advantage of such omission in due time, but
takes issue, and has a verdict against him, these exceptions
cannot after verdict be moved in arrest of judgment. For the
verdict ascertains those facts, which before from the inaccura
cy of the pleadings might be dubious ; since the law will not
suppose, that a jury under the inspection of a judge would find
a verdict for the plaintiff or defendant, unless he had proved
those circumstances, without which his general allegation is
defective f. Exceptions therefore that are moved in arrest of
judgment, must be much more material and glaring than
such as will maintain a demurrer : or, in other words, many
inaccuracies and omissions, which would be fatal, if early
observed, are cured by a subsequent verdict ; and not suffered,
w C'arth. 389.

x Cro. Jae. 44

y 1 Mod. 892.
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in the last stage of a cause, to unravel the whole proceedings.
But if the thing omitted be essential to the action or defence,
as if the plaintiff does not merely state his title in a defec
tive manner, but sets forth a title that is totally defective in
itself2, or if to an action of debt the defendant pleads not
guilty instead of nil debet3, these cannot be cured by a ver
dict for the plaintiff in the first case, or for the defendant in
the second.
IF, by the misconduct or inadvertence of the pleaders, the
issue be joined on a fact totally immaterial, or insufficient to
determine the right, so that the court upon the finding can
not know for whom judgment ought to be given ; as if, in an
action on the case in assumfisit against an executor, he pleads
that he himself (instead of the testator) made no such pro
mise b ; or if, in an action of debt on bond conditioned to pay
money on or before a certain day, the defendant pleads pay
ment on the day c ; (which issue, if found" for the plaintiff,
would be inconclusive, as the money might have been paid
before;} in these cases the court will after verdict award a
refileaderi quod fiartes refilacitent: unless it appears from the
whole record that nothing material can possibly be pleaded
in any shape whatsoever, and then a repleader would be fruit
less d. And, whenever a repleader is granted, the pleadings
must begin de novo at that stage of them, whether it be the
plea, replication, or rejoinder, &c. wherein there appears to
have been the first defect, or deviation from the regular
course e.
IF judgment is not by some of these means arrested within
the first four days of the next term after the trial, it is then to
be entered on the roll or record (2). Judgments are the senz Salk. 365.
a Cro. Eliz. 778.

b 2 Ventr. 196.
c Stra. 994.

d 4 Burr. 301, 302.
e Raym. 458. Salk. 579.

(2) A motion in arrest of judgment may be made at any time before
judgment is actually entered up. Doug. 746. Where judgment is
arrested, each party pays his own costs. Cowp. 407,
VOI.. in.
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tence of the law, pronounced by the court upon the matter
contained in the record ; and are of four sorts. First, where
the facts are confessed by the parlies, and the law determined
by the court ; as in case of judgment upon demurrer : second
ly, where the law is admitted by the parties, and the facts
disputed ; as in case of judgment on a verdict ; thirdly,
[396] where both the fact and the law arising thereon are
admitted by the defendant ; which is the case of judg
ments by confession or default : or, lastly, where the plaintiff
is convinced that either fact, or law, or both, are insufficient
to support his action, and therefore abandons or withdraws
his prosecution ; which is the case in judgments upon a non
suit or retraxit.
: THE judgment, though pronounced or awarded by the
judges, is not their determination or sentence, but the deter
mination and sentence of the law. It is the conclusion that
naturally and regularly follows from the premises of law and
fact, which stand thus: against him, who hath rode over my
corn, I may recover damages by law ; but A. hath rode over
my corn; therefore I shall recover damages against A. If
the major proposition be denied, this is a demurrer in law i
if the minor, it is then an issue of fact : but if both be confes
sed (or determined) to be right, the conclusion or judgment
of the court cannot but follow. Which judgment or conclu
sion depends not therefore on the arbitrary caprice of the
judge, but on the settled and invariable principles of justice.
The judgment, in short, is the remedy prescribed by law for
the redress of injuries ; and the suit or action is the vehicle
or means of administering it. What that remedy may be, is
indeed the result of deliberation and study to point out, and
therefore the style of the judgment is, not that it is decreed
or resolved by the court, for then the judgment might appear
If a verdict is taken generally with entire damages, judgment may be
arrested if any one count in the declaration is bad ; but if there is a
general verdict of guilty upon an indictment consisting of several counts,
and any one count is good, that is held to be sufficient. 'Doug. 730.
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to be their own : but, " it is considered,!' consideratum est fier
curiam, that the plaintiff do recover his damages, his debt,
his possession, and the like : which implies that the judg
ment is none of their own ; but the act of law, pronounced
and declared by the court, after due deliberation and inquiry.
ALL these species of judgments are either interlocutory or
final. Interlocutory judgments are such as are given in the
middle of a cause, upon some plea, proceeding, or default,
which is only intermediate, and does not finally determine or
complete the suit. Of this nature are all judgments for the
plaintiff upon pleas in abatement of the suit or action :
in which it is considered by the court, that the defen- [397J
dant do answer over, resfiondent ouster ; that is, put
in a more substantial plea f. It is easy to observe, that the
judgment here given is not final, but merely interlocutory ;
for there are afterwards farther proceedings to be had, when
the defendant hath put in a better answer.
BUT the interlocutory judgments, most usually spoken of,
are those incomplete judgments, whereby the right of the
plaintiff is indeed established, but the quantum, of damages
sustained by him is not ascertained ; which is a matter that
cannot be done without the intervention of a jury. As by
the old Gothic constitution the cause was not completely
finished, till the nembda or jurors were called in " ad execu" tionem decretorum judicii, ad aestimationem firetii, damni,
" lucri, &c s." This can only happen where the plaintiff
recovers ; for, when judgment is given for the defendant, it
is always complete as well as final. And this happens, in
the first place, where the defendant suffers judgment to go
against him by default, or nihil dicit ; as if he puts in no plea
at all to the plaintiff's declaration : by confession or cognovit
actionem, where he acknowledges the plaintiff's demand to
be just : or by non sum informatus, when the defendant's
attorney declares he has no instructions to say any thing in
answer to the plaintiff, or in defence of his client : which is
a species of judgment by default. If these, or any of them,
f 2 Sauiul. 30.

g Stiernhook, dejare Gah. 1. 1. c. 4.
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happen in actions where the specific thing sued for is recov
ered, as in actions of debt for a sum certain, the judgment
is absolutely complete. And therefore it is very usual, in
order to strengthen a creditor's security, for the debtor to
execute a warrant of attorney to some attorney named by the
creditor, empowering him to confess a judgment by either of
the
nem,ways
ornon
just
sumnow
informalus)
mentioned
in an
(byaction
nih.il of
dicit,
debtcognovit
to be brought
actioby the creditor against the debtor for the specific sum due :
which judgment, when confessed, is absolutely complete and
binding (3) ; provided the same (as is also required in all
other judgments)
and entered
be.inregularly
a book, docquetted,
according that
to the
is, abstracted
directions
[398]

damages
of statuteare4 to& be
5 recovered,
W. & M. ac.jury
20. must
But,
be where
called

in to assess them ; unless the defendant, to save charges,
will confess the whole damages laid in the declaration : other
wise the entry of the judgment is, " that the plaintiff ought to
" recover his damages, (indefinitely,) but because the court
" know not what damages the said plaintiff hath sustained,
<' therefore the sheriff is commanded, that by the oaths of
" twelve honest and lawful men he inquire into the said dama" ges, and return such inquisition into court." This pro(3) The person to whom this warrant of attorney is given has all the
benefit of a judgment and execution against the debtor's person and
property, without being delayed by any intermediate process, as in the
case of a regular suit. It is frequently given by a person arrested upon
condition ofhis discharge, and that longer time shall be allowed him for
the payment of the debt, or that some other indulgence shall be shewn
him. But to prevent persons in this situation from being imposed upon,
no warrant of attorney to confess a judgment, given by a person arrest
ed upon mesne process, shall be of any force, unless some attorney' be
present on behalf ofthe person in custody, who shall explain the nature of
the warrant, andsubscribe his name as a witness to it. 1 Cramp. Prac.316.
If a warrant of attorney to confess a judgment is given unconditionally,
or without delay of execution, judgment may be signed and execution
may be taken out upon the same day it is given ; and thus a debtor may

CHAP. 24.

WRONGS.

398

cess is called a writ of inquiry : in the execution of which the
sheriff sits as judge, and tries by a jury, subject to nearly the
same law and conditions as the trial by jury at nisijirius, what
damages the plaintiff hath really sustained ; and when their
verdict is given, which must assess some damages, the sheriff
returns the inquisition, which is entered upon the roll in
manner of a fiostea ; and thereupon it is considered, that the
plaintiff do recover the exact sum of the damages so assessed.
In like manner, when a demurrer is determined for the plain
tiff upon an action wherein damages are recovered, the
judgment is also incomplete, without the aid of a writ of
inquiry (4).
FINAL judgments are such as at once put an end to the
action, by declaring that the plaintiff has either entitled him
give one creditor a preference to another, who has obtained judgment
after a long litigation. 5 T. S. 235.
But ifjudgment is not entered within a year, the plaintiff must move
the court for leave to enter up judgment upon an affidavit, stating, that
the warrant has been duly executed, that the debt is unsatisfied, and that
the party was living a short time before. 1 Cramp, frac. 316.
(4) It has been said, by C. J. Wilmot, that " this is an inquest of
" office to inform the conscience of the court, who, if they please, may
" themselves assess the damages." 3 Wilt. 62. Hence a practice is now
established in the courts of king's bench and common pleas, in actions
where judgment is recovered by default upon a bill of exchange or a
promissory note, to refer it to the master or prothonotary to ascertain
what is due for principal, interest, and costs, whose report supersedes
the necessity of a writ of inquiry. 4 T. S. 275. H. Bl. 541. But this
practice is not yet adopted by the court of exchequer. 1 Anst. 249. In
cases of difficulty and importance, the court will give leave to have the
•writ of inquiry executed before a judge at sittings or nisi prius ; and
then the judge acts only as an assistant to the sheriff. The number
of the jurors sworn upon this inquest need Hot be confined to twelve ;
for when a writ of inquiry was executed at the bar of the court of
king's bench, in an action of scandalum magnatum, brought by the duke
of York, (afterwards James the second,) against Titus Gates, who had
called him a traitor ; fifteen were sworn upon the jury, who gave all
the damages laid in the declaration, viz. 100,000/. In that case the
sheriffs of Middlesex sat in court, covered, at the table below the
judges. 3 St. Tr. 987.
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self, or has hot, td recover the remedy n< 9ii*s faf. IH whlcR
case, if the judgment be for the plaintiff, it is also considered
that the defendant be either amerced, for his Wilful delay of
justice
ing theinplaintiff
not immediately
his dueh ;obeying
or be taken
the king's
up, cafliataf,
writ by reitidertill he
pays a fine to the king for the public misdemesnor which is
coupled with the private injury, in all cases of force S of
falshood in denying his own deedk or unjustly claiming pro
perty in replevin, or of contempt by disobeying the command
6f the king's writ or the express prohibition of any statute '.
But now in case of trespass, ejectment, assault, and false
imprisonment, it is provided by the statute 5 &. 6 W.
[399] & M. c. 12. that no writ of cafiias shall issue for this
fine, nor any fine be paid ; but the plaintiff shall pay
6s. 8d. to the proper officer, and be allowed it against the
defendant among his other costs. And therefore upon such
judgments in the common pleas they used to enter that the
fine was remitted, and now in both courts they take no
notice of any fine or cafiias at allm. But if judgment be for
the defendant, theft in case of fraud and deceit to the court,
or malicious or vexatious suits, the plaintiff may also be
fined"; but in most cases it is only considered, that he and
his pledges of prosecuting be (nominally) amerced for his
false claim, firo falsa clamore suo, and that the defendant may
go thereof without a day, eat inde sine die, that is, without
any farther continuance or adjournment ; the king's writ,
commanding his attendance, being now fully satisfied, and
his innocence publicly cleared°.
THUS much for judgments ; to which costs are a necessary
appendage ; it being now as well the maxim of ours as of the
civil law, that " victus victori in exfiensis condemnandus est P :"
b 8 Rep. 40. 61.
i 8 Rep. 59. 11 Rep. 43. S Mod. 285. See
•ppend. N" II. sec. 4.
k F. N. B. 121. Co. Lilt. 131. 8 Rep. 60.
1 Roll. Abr. 219. -LUL Entr. 379. C. B. Hit.
4 Ann. rot. 430.

1 8 Rep. 60.
m Snlk, 54. Carth. 390.
n 8 Rep. 59, 60.
o Appendix, N? III. sec. 6.
p Cod. 3. 1. 13.
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though the common law did not professedly allow any, the
amercement of the vanquished party being his only punish
ment. The first statute which gave costs, to nomine, to the
demandant in a real action was the 'statute of Gloucester
6 Edw. I. c. 1. as did the statute of Marlbridge 52 Hen. III.
c. 6. to the defendant in one particular case, relative to ward
ship in chivalry ; though in reality costs we,re always consider
ed and included in the quantum of damages, in such actions
•where damages are given ; and even now, costs for the plaintiff
are always entered on the roll as increase of damages by the
court i. But, because those damages were frequently inade
quate to the plaintiff's expenses, the statate of Gloucester
orders costs to be also added ; and farther directs, that the
same rule shall hold place in all cases where the party is to
recover damages. And therefore in such actions where no
damages were then recoverable (as in quare imfiedit,
in which damages were not given till the statute of [400]
Westm. 2. 13 Edw. I.) no costs are now allowed r;
unless they have been expressly given by some subsequent
statute. The statute 3 Hen, VII. c. 10. was the first which
allowed any costs on a writ of error. But no costs were allow
ed the defendant in any shape, till the statutes 23 Hen. VIII.
c. 15.4 Jac. I. c. 3. 8 & 9 W. III. c. 1 1. and 4 & 5 Ann. c. 16.
which very equitably gave the defendant, if he prevailed, the
same costs as the plaintiff would have had, in case he had
recovered. These costs on both sides are taxed and moderat
ed by the prothonotary, or other proper officer of the court.
THE king (and any person suing to his use s) shall neither
pay nor receive costs ; for, besides that he is not included under
the general words of these statutes, as it is his prerogative not
to pay them to a subject, so it is beneath his dignity to receive
them. And it seems reasonable to suppose, that the queenconsort participates of the same privilege ; for, in actions
brought by her, she was not at the common law obliged to find
pledges of prosecution, nor could be amerced in case there was
q Append. N» II. sec. 4.
r 10 Rep. 116.

s Sttt. 24 Hra. VIII. c. «.
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judgment against her'. In two other cases an exemption also
lies from paying costs. Executors and administrators, when
suing in the right of the deceased, shall pay none u : for the
statute 23 Hen. VIII. c. 15. doth not give costs to defendants,
unless where the action supposeth the contract to be made with,
or the wrong to be done to, the plaintiff himself (5). And pau
pers, that is, such as will swear themselves not worth five
pounds, are, by statute 11 Hen. VII. c. 12. to have original
writs and subfioenas gratis, and counsel and attorney assigned
them without fee ; and are excused from paying costs, when plain
tiffs, by the statute 23 Hen. VIII. c. 15. but shall suffer other
punishment at the discretion of the judges. And it was formerly
visual to give such paupers, if nonsuited, their election either to
be whipped or pay the costs w : though that practice is now dis
used x. It seems however agreed, that a pauper may
[401] recover costs, though he pays none; for the counsel
and clerks are bound to give their labor to Mm, but
not to his antagonists v. To prevent also trifling and malicious
actions, for words, for assault and battery, and for trespass, it
is enacted by statutes 43 Eliz. c. 6. (6), 21 Jac. I. c. 16. and
t F. N. B. 101. Co. Litt. 133.

x Salk. 506.

u Cro. Jac. 229. 1 Ventr. 92.
w 1 Sid. 261. 7 Mod. 114.

y 1 Equ. Cas. abr. 125.

(5) If executors sue as executors for money paid to their use after
the testator's death, they shall pay costs. 5 T. JR. 234. When execu
tors and administrators are defendants, they pay costs, like other per
sons. 2 Camp. Pract. 476. Or wherever the cause of action arises in.
the time of the executor, as the conversion in the case of trover, the
executor shall pay costs, because it is not necessary to bring the action
in the character of executor. 7 T. R. 358. So an executor or adminis
trator is liable to pay the costs of a nonpros. 6 T. S. 654.
i (6) The 43 Eliz. c. 6. enacts, that where the plaintiff in any personal
action, except for any title or interest in lands, or for a battery, recovers
less than 40«. he shall have no more costs than damages, if the judge
certifies that the debt or damages were under 40s. But if the judge
does not grant such a certificate to the defendant, the plaintiff recovers
foil costs. Actions of trespass vi et armis, as for beating a dog, are
within the statute. 3 T. S. 38. The certificate under this statute may
be granted after the trial.
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22 and 23 Car. II. c. 9. sec. 136. that, where the jury who
try any of these actions shall give less damages than 40s.
the plaintiff shall be allowed no more costs than damages,
unless the judge before whom the cause is tried shall certify
under his hand on the back of the record, that an actual bat
tery (and not an assault only) was proved, or that in trespass
the freehold or title of the land came chiefly in question.
Also by statute 4 & 5 W. & M. c. 23. and 8 & 9 W. III. c. 11 .
if the trespass were committed in hunting or sporting by an
inferior tradesman, or if it appear to be wilfully and mali
ciously committed, the plaintiff shall have full costs1, though
his damages as assessed by the jury amount to less than 40s.
AFTER judgment is entered, execution will immediately
follow, unless the party condemned thinks himself unjustly
aggrieved by any of these proceedings ; and then he has his
remedy to reverse them by several writs in the nature of
appeals, which we shall consider in the succeeding chapter.
z See pag. 214, 215.

x

This certificate is to restrain the costs ; but a certificate under the
22 and 23 Car. II. c. 9, is given in favor of the plaintiff to extend them
from a sum under 40*. to full costs. If the defendant justifies the bat
tery, the plaintiff shall have full costs without the judge's certificate,
though the damages are under 40s. for it is held the admission of the
defendant precludes the necessity of the certificate. But a justification
of the assault only will not be sufficient for this purpose ; for the judge
must certify an actual battery. 3 T. S. 391. This certificate must be
granted at the trial. 2 Cromp. Ft act. 455.
In declarations for assault and battery, there is sometimes a count
for tearing the plaintiff's cloaths ; and if this is stated as a substantive
injury, and the jury find it to have been such, and not to have hap
pened in consequence of the beating, the plaintiff will be entitled to
full costs (1 T. R. 656.) ; unless the judge should assist the defendant
under the 43 Eliz. c. 6. So in a trespass upon land, the carrying
away or asportavit of any independent personal property will entitle
the plaintiff to full costs, unless the asportation, as by digging and car
rying away turves, is a mode or qualification of the trespass upon the
land. Doug. 780.
VOL. III.
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CHAPTER TIIE TWENTY-FIFTH-

OF PROCEEDINGS, IN THE NATURE
OF APPEALS.
i ROCEEDINGS, in the nature of afifieals from the pro
ceedings of the king's courts of law, are of various kinds :
according to the subject matter in which they are concerned.
They are principally four.
I. A WRIT of attaint: which lieth to inquire whether a
jury of twelve men gave a false verdict3; that so the judg
ment following thereupon may be reversed; and this must
be brought in the lifetime of him for whom the verdict was
given, and of two at least of the jurors who gave it. This
lay at the common law, only upon writs of assize ; and seems
to have been coeval with that institution by king Henry II.
at the instance of his chief justice Glanvil : being probably
meant as a check upon the vast power then reposed in the
recognitors of assize, of finding a verdict according to their
own personal knowledge, without the examination of witnes
ses. And even here it extended no farther than to
[403] such instances, where the issue was joined upon the
very point of assize (the heirship, disseisin, fJ-c.),
and not on any collateral matter ; as villenage, bastardy, or
any other disputed fact. In these cases the assize was said to
be turned into an inquest ofjury, (assisa vertiturin juratam,J
or that the assize should be taken in modum juratae et non in
a Finch. 1 484.
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"modum assisae ; that is, that the issue should be tried by a com
mon jury or inquest, and not by recognitors of assize b : and
then I apprehend that no attaint lay against the inquest or jury
that determined such collateral issue c. Neither do I find
any mention made by our ancient writers, of such a process
obtaining after the trial by inquest or jury, in the old Nor
man or feodal actions prosecuted by writ of entry. Nor did
any attaint lie in tresfiass., debt, or other action personal, by
the old common law : because those were always determined
by common inquests or juries11. At length the statute of
Westm. I. 3 Edw. I. c. 38. allowed an attaint to be sued
upon inquests, as well as assizes, which were taken upon any
plea of land or offreehold. But this was at the king's discre
tion, and is so understood by the author of Fleta6, a writer
contemporary with the statute ; though sir Edward Coke f
seems to hold a different opinion. Other subsequent sta
tutes B introduced the same remedy in all pleas of tresfiass,
and the statute 34 Edw. III. c. 7. extended it to all pleas
whatsoever, personal as well as real ; except only the writ of
right, in such cases where the mise or issue is joined on the
mere right, and not on any collateral question. For, though
the attaint seems to have been generally allowed in the reign
of Henry the second h, at the first introduction of the grand
assize, (which at that time might consist of only twelve recog
nitors, in case they were all unanimous,) yet subsequent
authorities have holden, that no attaint lies on a false verdict
given upon the mere right, either at common law or
by statute ; because that is determined by the grand [404]
assize, appealed to by the party himself, and now
consisting of sixteen jurors !.
THE jury who are to try this false verdict must be twentyfour, and are called the grand jury ; for the law wills not that
b Bract. 1. 4. tr. 1. c. 34. sect. J, 3,4.-tr. 3.
c. 17.—tr. 5. c. 4. sect. 1, 2. Flet. 1. 5. c. 23,
sect. 8. Co. Entr. 61. b. Booth. 213.
c Bract. 4. 1. 34. 2. Flet. ibid.
d Yearb. 28 Edw. III. 15. 17 Ass. pi. 15.
Flet. 5. 22. 16.
e 1. 5. c. 22. sect. 8 and 16.

f 2 Inst. 130. 237.
g Stat. 1 Edw. HL st. 1. c. 6. 5 Edw. III.
c. 7. 28 Edw. IIt c. 8.
h See pag. 389.
i Bract. 290. Flet. 5. 22. 7. Britt. 243. b.
12 Hen. VI. 6. Bro. abr. t. atteint. 42.
1 Roll. Abr. 280.
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the oath of one jury of twelve men should be attainted or set
aside by an equal number, nor by less indeed than double the
former k. If the matter in dispute be of forty pounds value
in personals, or of forty shillings a year in lands and tene
ments, then by statute 15 Hen. VI. c. 5. each grand juror
must have freehold to the annual value of twenty pounds.
And he that brings the attaint can give no other evidence
to the grand jury, than what was originally given to the
petit. For as their verdict is now trying, and the question
is, whether or no they did right upon the evidence Jhat
appeared to them ? the law adjudged it the highest absur
dity to produce any subsequent proof upon such trial, and
to condemn the prior jurisdiction for not believing evidence
which they never knew. But those against whom it is
brctight are allowed, in affirmance of the first verdict, to
produce new matter1 : because the petit jury may have
formed their verdict upon evidence of their own knowledge,
which never appeared in court. If the grand jury found the
verdict a false one, the judgment by the common law was,
that the jurors should lose their liberam legem and become
for ever infamous ; should forfeit their goods and the profits
of their lands ; should themselves be imprisoned, and their
wives and children thrown out of doors ; should have their
houses rased, their trees extirpated, and their meadows
ploughed; and that the plaintiff should be restored to all
that he lost by reason of the unjust verdict. But as the
severity of this punishment had its usual effect, in prevent
ing the law from being executed, therefore by the
[405] statute 11 Hen. VII. c. 24. revived by 23 Hen.
- VIII. c. 3. and made perpetual by 13 Eliz. c. 25.
an attaint is allowed to be brought after the death of the
party, and a more moderate punishment was inflicted upon
attainted jurors ; viz. perpetual infamy, and, if the cause of
action were above 40/. value, a forfeiture of 20/. apiece by
the jurors ; or, if under 40/., then SI. apiece ; to be divided
between the king and the party injured. So that a man
k Bract. 1. 4. tr. 5. c. 4. sect. 1. Flet. 1. 5. c. 22. sect 7.

"

1 Finch L. 486.

CHAP. 25.

WRONGS.

405

may now bring an attaint either upon the statute or at com
mon laWi at his election m ; and in both of them may reverse
the former judgment. But the practice of setting aside ver
dicts upon motion, and granting new trials, has so superseded
the use of both sorts of attaints, that I have observed very few
instances of an attaint in our books, later than the sixteenth cen
tury. By the old Gothic constitution indeed, no certificate
of a judge was allowed, in matters of evidence, to countervail
the oath of the jury : but their verdict, however erroneous, was
absolutely final and conclusive. Yet there was a proceeding
from whence our attaint may be derived.—If, upon a lawful
trial before a superior tribunal, the jury were found to have
given a false verdict, they were fined, and rendered infamous
for the future °.
II. THE writ of deceit, or action on the case in nature of it,
may be brought in the court of common pleas, to reverse a
judgment there had by fraud or collusion in a real action, where
by lands and tenements have been recovered to the prejudice
of him that hath right. But of this enough hath been observ
ed in a former chapterP.
III. AN audita querela is where a defendant, against whom
judgment is recovered, and who is therefore in danger
of execution, or perhaps actually in execution, may be . [406]
relieved upon good matter of discharge, which has
happened since the judgment : as if the plaintiff hath given him
a general release ; or if the defendant hath paid the debt to
the plaintiff, without procuring satisfaction to be entered on the
record. In these and the like cases, wherein the defendant
hath good matter to plead, but hath had no opportunity of plead
ing it, (either at the beginning of the suit, or fiuis darrein con
tinuance, which, as was shewn in a former chapter i, must
always be before judgment,) an audita querela lies, in the
nature of a bill in equity, to be relieved against the oppression
m 3 Inst. 164.
" bonis, de caetero perjuri et intestabiles."
n Cro. Eliz. 309. Cro. Jac. 90.
Siiemhook dejure GotA.l. 1. c, 4.
o " SI tauten evident! argumento faluin»
p See pag. 165.
^jurasse convincantur (id quod superius juq See pag. 310.
" dictum cognoscere debti) raulctantur in
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of the plaintiff. It is a writ directed to the court, stating that
the complaint of the defendant hath been heard, audita yucrela
defendentis, and then setting out the matter of the complaint,
it at length enjoins the court to call the parties before them,
and, having heard their allegations and proofs, to cause justice
to be done between them r. It also lies for bail, when judgment
is obtained against them by scire facias to answer the debt of
their principal, and it happens afterwards that the original judg
ment against their principal is reversed : for here the bail after
judgment had against them, have no opportunity to filead this
special matter, and therefore they shall have redress by audita
yuerela ' ; which is a writ of a most remedial nature, and seems
to have been invented, lest in any case there should be an oppres
sive defect of justice, where a party, who hath a good defence,
is too late, to make it in the ordinary forms, of law. But the
indulgence now shewn by the courts in granting a summary
relief upon motion, in cases of such evident oppressions has
almost rendered useless the writ of audita querela, and driven
it quite out of practice (1).
IV. BUT, fourthly, the principal method of redress for erron
eous judgments in the king's courts of record, is by writ of
error to some superior court of appeal.
[407]
A WRIT of error" lies for some supposed mistake
in the proceedings of a court of record ; for to
amend errors in a base court, not of record, a writ of false
judgment liesv. The writ of error only lies upon matter of
law arising upon the face of the proceedings ; so that no evi
dence is required to substantiate or support it : there being no
r Finch. L. 488. F. H. B. 102.
s 1 Roll. Abr. 3W.
t Lord Haym. 439.

u Append. N° III. sec. 6.
v Finch. L. 484.

(1) Ch. J. Eyre says, " I take it to be the modern practice to inter" pose in a summary way, in all cases where the party would be entitled
« to relief on an audita guerela." 1 Sot. 428.
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method of reversing an error in the determination of facts,
but by an attaint, or a new trial, to correct the mistakes of
the former verdict.
FORMERLY the suitors were much perplexed by writs of
error brought upon very slight and trivial grounds, as- mis
spellings and other mistakes of the clerks, all which might
be amended at the common law, while all the proceedings
were in fiafier w ; for they were then considered as only in
fieri, and therefore subject to the control of the courts. But,
when once the record was made up, it was formerly held,
that by the common law no amendment could be permitted,
unless within the very term in which the judicial act so re
corded was done : for during the term the record is in the
breast of the court ; but afterwards it admitted of no altera- '
tionx. But now the courts are become more liberal; and,
where justice requires it, will allow of amendments at any
time while the suit is depending, notwithstanding the record
be made up, and the term be past. For they at present con
sider the proceedings as mJieri, till judgment is given; and
therefore that, till then they have power to permit amend
ments by the common law : but when judgment is once
given and enrolled, no amendment is permitted in any sub
sequent term f. Mistakes are also effectually helped by the
statutes of amendment and jeofails : so called, because when
a pleader perceives any slip in the form of his proceedings,
and acknowledges such error (jeo faile), he is at liberty by
those statutes to amend it ; which amendment is seldom
actually made, but the benefit of the acts is attained
by tHe court's overlooking the exception z. These [408]
statutes are many in number, and the provisions in
them too minute to be here taken notice of, otherwise than
by referring to the statutes themselves3; by which all trifling
exceptions are so thoroughly guarded against, that writs of
w 4 Bun'. 1099.
x Co. Litt. 260.
y Stat. 11 Hen. IV. c. 3.
z Stra. 1011.
a Stat. 14 Edw. III. c. 6. 9 Hen. V. c. 4.

4 Hen. VI. c. 3. 8 Hen. VI. c. 12. and 15. 32
Hen. VIII. c. 30. 18 Eliz. c. 14. 21 Jac. I. c
13. 16 and 17 Cur. II. c. 8. (styled in 1 Venlr.
100. an omnipotent act), 4 and 5 Ann. c. IS
<J Ann. c. 20. 5 Geo. I. c. M.
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error cannot now be maintained, but for some material mis
take assigned.
THIS is at present the general doctrine of amendments;
and its rise and history are somewhat curious. In the early
ages of our jurisprudence, when all pleadings were ore tenus,
if a slip was perceived and objected to by the opposite party
or the court, the pleader instantly acknowledged his error
and rectified his plea; which gave occasion to that length of
dialogue reported in the ancient year-books. So liberal were
then the sentiments of the crown as well as the judges, that
in the statute of Wales, made at Rothelan, 12 Edw. I. the
pleadings are directed to be carried on in that principality,
" sine catumfiuia -verborum, non obscrvata ilia dura consuetu" dine, qui cadit a syllaba cadit a tota causa." The judgments
were entered up immediately by the clerks and officers of
the court ; and, if any mis-entry was made, it was rectified
by the minutes, or by the remembrance of the court itself.
WHEN the treatise by Britton was published, in the name
and by authority of the king, (probably about the 13 Edw. I.
because the last statutes therein referred to are those of Win
chester and Westminster the second,) a check seems intend
ed to be given to the unwarrantable practices of some
judges, who had made false entries on the rolls to cover
their own misbehaviour, and had taken upon them by amend
ments and rasures to falsify their own records. The king
therefore declares1" that " although we have granted.
[409J " to our justices to make record of pleas pleaded
" before them, yet we will not that their own record
" shall be a warranty for their own wrong, nor that they
" may rase their rolls, nor amend them, nor record them
" contrary to their original enrollment." The whole of which,
taken together, amounts to this, that a record surreptitiously
or erroneously made up, to stifle or pervert the truth, should
not be a sanction for error ; and that a record, originally
made up acceding to bthe
Brit,truth
proem. 2,
of3. the case, should not after-
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wards by any private rasure or amendment be altered to any
sinister purpose.
BUT when afterwards king Edward, on his return from his
French dominions in the seventeenth year of his reign,
after upwards of three years absence, found it necessary (or
convenient, in order to replenish his exchequer) to prosecute
his judges for their corruption and other mal-practices, the
perversion of judgments and other manifold errors c, occa
sioned by their erasing and altering records, were among the
causes assigned for the heavy punishments inflicted upon
almost all the king's justices, even the most able and uprightd.
c Judicia perverterunt, et in aliis erraverunt, (Matth. West. A. D. 128Q.)
d Among the otherjudges, sir Ralph Hengham, chief justice of the king's bench, is
said to hare been fined 7000 marks ; sir Adam
Stratton, chief baron of the exchequer,
34,000 marks ; and Thomas Wayland, chief
justice of the common pleas, to have been
attainted of felony, and to have abjured the
realm, with a forfeiture of all his estates;
the whole amount of the forfeitures being
upwards of 100,000 marks, or 70,000 pounds.
(3 Pryn. Rec. 401, 402.) An incredible sum
in those days, before paper credit was in use,
and when the annual salary °^a chiefjustice
was only sixty marks. (Clous. 6. Edtv. I. m.
6. Dugd. chron. ser. 26.) The charge against
sir Ralph Hengham (a very learned judge,
to wh«m we are obliged for two excellent
treatises of practice) was only, according to
a tradition that was current in Richard the
third's time, (Year-book, M. 2 Ric. III. 10.)
his altering, out of mere compassion, a fine
which was set upon a very poor man, from
13*. 4rf. to 6s. 8rf., for which he was fined
800 marks ; a more probable sum than 7000.
It is true, the book calls the judge so punish
ed Ingham and not Hengham : but I find no
judge of the name of Ingham in Dugdale's
Series; and sir Edward Coke (4 lost. 255.)
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stand
and sirit Matthew
to have been
Halethe
(1 P.
chiefjusticc.
C, 646.) underAnd
certainly his offence (whatever it was) was
nothing very atrocious or disgraceful: for
though removed from the king's bench at this
time (together with the rest of the judges) we
find him about eleven years afterwards one
of the justices hi eyre for the general peram
bulation of the forests (Rat. peraonbul. forest.
in turri Lond. 29 Edw. I. m. 89. ; and the
next year made chief justice of the common
pleas, (Pat. 29 Edw. I. m. 7. Dugd. chron.
ser. 32.) in which office he continued till his
dieath in 2 Edw. II. (Clous. 1 Edw. II. m. 19.
Pat. 2 Edtv. II. p. l.m.9.Dudg. 34. Selden
pref. to Hengham.) There is an appendix to
this tradition, remembered by justice Southcote in the reign of queen Elizabeth (3 Inst.
72. 4 Inst. 255.), that with this fine of chief
justice Hengham a elock-house was built at
Westminster, and furnished with a elock, to
be heard into Westminster-hall. Upon which
story I shall only remark, that (whatever
early instances may be found of the private
ing
exertion
horological
of mechanical
machines)
genius,
elocks
in constructcame not
into
wards,
common
about the
use end
till an
of the
hundred
fourteenth
years after*
cen
tury. (Encyelopedic, tit. horlegc. 6 Rym.
Foed. 590. Derham's Artif. Clockmaker. 91.)
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The severity of which proceedings seems so to have alarmed
the succeeding judges, that, through a fear of being said to
do wrong, they hesitated at doing what was right. As it
was so hazardous to alter a record duly made up, even from
compassionate motives, (as happened in Hengham's case,
which in strictness was certainly indefensible,) they resolved
not to touch a record any more ; but held that even palpable
errors, when enrolled and the term at an end, were too sacred
to be rectified or called in question : and, because Britton had
forbidden all criminal and clandestine alterations, to make a
record speak a falsity, they conceived that they might not
judicially and publicly amend it, to make it agreeable to truth.
In Edward the third's time indeed, they once ventured (upon
the certificate of the justice in eyre) to estreat a larger fine
than had been recorded by the clerk of the court below e : but,
instead of amending the clerk's erroneous record, they made a
second enrollment of what the justice had declared ore tenus ;
and left it to be settled by posterity^in which of the two rolls that
absolute verity resides, which every record is said to import in
itselff. And, in the reign of Richard the second, there are
instances e of their refusing to amend the most palpable errors
and mis-entries, unless by the authority of parliament.
To this real sullenness, but affected timidity of the judges,
such a narrowness
(even of a syllable
of thinking
or letter11)
was was
added,
now that
held every
to be fatal
slip
[411]

to the pleader, and overturned his client's cause '. If
they durst not, or would not, set right mere formal
mistakes at any time, upon equitable terms and conditions,
they at least should have held, that trifling objections were
at all times inadmissible ; and that more solid exceptions
in point of form came too late when the merits had been tried.
e 1 Hal. P. C. 647.
fg 11Leon.
Hal. P.
183.
C. Co.
648.Litt. 117. See pag. 331.

i in thore days it was strictly true what Ruggle
to more
(in hismodem
ignoramus
pleadings)
has humorously
" in nostra
applied
lege

k Stat. 14 Edw. III. c. 6.

« unum comma evertit totum placitum."
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They might through a decent degree of tenderness, have
excused themselves from amending in criminal, and espe
cially in capital, cases. They needed not have granted an
amendment, where it would work an injustice to either party ;
or where he could not be put in as good a condition, as if his
adversary had made no mistake. And, if it was feared that
an amendment after trial might subject the jury to an attaint,
how easy was it to make waiving the attaint the condition of
allowing the amendment ! And yet these were among the ab
surd reasons alleged for never suffering amendments at all k !
THE precedents then set were afterwards most religiously
followed ', to the great obstruction of justice, and ruin of
the suitors ; who have formerly suffered as much by this
scrupulous obstinacy and literal strictness of the courts, as
they could have done even by their iniquity. After verdicts
and judgments upon the merits, they were frequently re
versed for slips of the pen or mis-spellings ; and justice was
perpetually entangled in a net of mere technical jargon. The
legislature hath therefore been forced to interpose, by no less
than twelve statutes, to .remedy these opprobrious niceties :
and its endeavours have been of late so well seconded by
judges of a more liberal cast, that this unseemly degree of
strictness is almost entirely eradicated ; and will probably in
a few years be no more remembered, than the learning of
essoins and defaults, or the counterpleas of voucher, are at
present. But, to return to our writs of error.
Ira writ of error be brought to reverse any judg
ment of an inferior court of record, where the [*410J
damages are less than ten pounds ; or, if it is brought
to reverse the judgment of any superior court after verdict,
he that brings the writ, or that is plaintiff in error, must
(except in some peculiar cases) find substantial pledges of
prosecution, or bail m ; to prevent delays by frivolous pre
tences to appeal; and for securing payment of costs and
k Styl. 207.
1 8 Rep. 156, etr.

m Stat. 3 Jac. I. c. 8. 13 Car. II. <•. 2. 16 ami
17 Car. II. c. 8. 19 Geo. III. c. 70.

•410

x

PRIVATE

BOOK Ht.

damages, which are now payable by the vanquished party in
all, except a few particular instances, by virtue of the several
statutes recited in the margin ".
A WRIT of error lies from the inferior courts of record in
England into the king's bench °, and not into the common
pleas P. Also from the king's bench in Ireland to the king's
bench in England ( 1 ). It likewise may be brought from the
common pleas at Westminster to the king's bench ; and then
from the king's bench the cause is removable to the house
of lords. From proceedings on the law side of the exchequer
a writ of error lies into the court of exchequer chamber
before the lord chancellor, lord treasurer, and the judges of
the court of king's bench and common pleas (2) : and from
thence it lies to the house of peers. From proceedings in the
king's bench, in debt, detinue, covenant, account, case, eject
ment, or trespass, orginally begun therein by bill, (except
where the king is party,) it lies to the exchequer chamber,
before the justices of the common pleas, and barons of the
exchequer ; and from thence also to the house of lords •) ; but
where the proceedings in the king's bench do not first com
mence therein by bill, but by original writ sued out of chan
cery r, this takes the case out of the general rule
[*4 1 1 ] laid down by the statute s ; so that the writ of error
then lies, without any intermediate stage of appeal,
directly to the house of lords, the dernier resort for the
9 W.
n 3 III.
Hen.c. VII.
11. c.
4 and
10. 13
5 Ann.
Car. c.
II.16.
c. 2. 8 and
o See chap. 4.
p Finch. L. 480. Dyer. 250.

qr See
Stat.fag.
27 Eliz.
43. c. 8.
si Roll. Hep. 264. 1 Sid. 424. 1 Sannd.
346. Carth. 180. Comb. 295.

(1) This appeal is taken away by 23 Geo. III. c. 28. See 1 vol. p.
104.n.U.
(2) The 31 Edw. III. c. 12. directs, that the chancellor and treasurer
shall take to their assistance the judges of the other courts, and autres
sages come lour semblera. But it is the practice for the two chiefjus
tices alone to sit in this court of error. 1 T. JR. 511.
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ultimate decision of every civil action. Each court of appeal,
in their respective stages, may, upon hearing the matter of law
in which the error is assigned, reverse or affirm the judgment
of the inferior courts ; but none of them are final, save only the
house of peers, to whose judicial decisions all other tribunals
must therefore submit, and conform their own. And thus
much for the reversal or affirmance of judgments at law, by
writs in the nature of appeals.
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CHAPTER THE TWENTY-SIXTH.

OF EXECUTION.
I F the regular judgment of the court, after the decision of the
suit, be not suspended, superseded, or reversed, by one or other
of the methods mentioned in the two preceding chapters, the
next and last step is the execution of that judgment ; or, put
ting the sentence of the law in force. This is performed in
different manners, according to the nature of the action upon
which it is founded, and of the judgment which is had or reco
vered.
IF the plaintiff recovers in an action real or mixed, whereby
the seisin or possession of land is awarded to him, the writ of
execution shall be an haberefacias seisinam, or writ of seisin of
a freehold ; or an habere facias fiossessionem, or writ of posses
sion a, of a chattel interest b. These are writs directed to the
sheriff of the county, commanding him to give actual posses
sion to the plaintiff of the land so recovered : in the execution
of which the sheriff may take with him the fiosse comitatus, or
power of the county ; and may justify breaking open doors if
the possession be not quietly delivered. But, if it be peaceably
yielded up, the delivery of a twig, a turf, or the ring of the
door, in the name of seisin, is sufficient execution of the writ.
Upon a presentation to a benefice recovered in a quare imfiedit,
or assize of darrein firesentment, the execution is by a writ de
clerico admittendo : directed, not to the sheriff, but to the bishop
or archbishop, and requiring him to admit and institute the
clerk of the plaintiff.
IN other actions, where the judgment is that something in
special be done or rendered by the defendant, then, in order
to compel him so to do, and to see the judgment executed, a
* Append. N° II. sec. 4.

b Finch. L. 470. '
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special writ of execution issues to the sheriff according to the
nature of the case. As, upon an assize of nuisance, or quod
fiermittat firostemere, where one part of the judgment is quod
nocumentum amoveatur, a writ goes to the sheriff to abate it
at the charge of the party, which likewise issues even in case
of an indictment c. Upon a replevin, the writ of execution is
the writ de retorno habendo d : and, if the distress be eloigned,
the defendant shall have a cafiias in withernam e, but on the
plaintiff's tendering the damages and submitting to a fine,
the process in inithernam shall be stayed f. In detinue, after
judgment, the plaintiff shall have a distringas, to compel the
defendant to deliver the goods, by repeated distresses of his
chattels $ ; or else a scire facias against any third person in
whose hands they may happen to be, to shew cause why they
should not be delivered : and if the defendant still continues
obstinate, then (if the judgment hath been by default or on
demurrer) the sheriff shall summon an inquest to ascertain the
value of the goods, and the plaintiff's damages : which (being
either so assessed, or by the verdict in case of an issue*1) shall
be levied on the person or goods of the defendant. So that,
after all, in replevin and detinue, (the only actions for reco
vering the specific possession of personal chattels,) if the
wrongdoer be very perverse he cannot be compelled to a res
titution of the identical thing taken or detained; but he still
has his election to deliver the goods, or their value * : an im
perfection in the law, that results from the nature of personal
property, which is easily concealed or conveyed out of the
reach of justice, and not always amesnable to the magistrate.
EXECUTIONS in actions where money only is recovered,
as a debt or damages, (and not any specific chattel,) are of
five sorts : either against the body of the defendant ; or against
his goods and chattels ; or against his goods and the firofits of
his lands ; or against his goods and the fiossession of his lands ;
or against all three, his body, lands, and goods.
c Comb. 10.
d See pag. 150.
«• Seg pag. 14!>.
f 2 Leon. 17.1.

g i Roll. Abr. 737. Hast. Entr. 215
h Bro. Abr. t. Damage*. 29.
i Keihv. P 1.
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1. THE first of these species of execution, is by writ of
caflias ad satisfaciendum) ; which addition distinguishes it
from the former caflias ad resfiondendum, which lies to com
pel an appearance at the beginning of a suit. And, properly
speaking, this cannot be sued out against any but such as were
liable to be taken upon the former cafiias*-. The intent of it
is, to imprison the body of the debtor till satisfaction be made
for the debt, costs, and damages : it therefore doth not lie
against any privileged persons, peers or members of parlia
ment, nor against executors or administrators, nor against
such other persons as could not be originally held to bail.
And sir Edward Coke also gives us a singular instance ',
where a defendant in 14 Edw. III. was discharged from a
caflias because he was of so advanced an age, quod fioenam
imfirisonamenti subire non fiotest. If an action be brought
against an husband and wife for the debt of the wife, when
sole, and the plaintiff recovers judgment,, the cafiias shall
issue to take both the husband and wife in execution01 : but,
if the action was originally brought against herself, when
sole, and pending the suit she marries, the cafiias shall be
awarded against her only, and not against her husband",
yet, if judgment be recovered against an husband and wife
for the contract, nay, even for the personal misbehaviour°,
of the wife during her coverture, the cafiias shall issue
against the husband only : which is one of the many great
privileges of English wives (I).
j Append. N° III. See.T.
k 3 Kep. 12. Moor. 707.

1 1 Inrt. 289.
m Moor. 704.

n Cro. J»c. 323.
o Cro. Car. 513.

(1) Where both husband and wife are arrested upon mesne process,
the court will discharge the wife upon motion and proof of the mar
riage on common bail, unless it is for a debt contracted since her mar
riage, and she has represented herself to be single ; in which case the
court will not assist her, but will leave her to plead her coverture.
5 T. Jl. 194. And where, after judgment against husband and wife,
they are both rendered in discharge of bail, she shall be discharged;
for they are then in the same situation as if bail had never been put in
for them. 3 Wi!«. 124.
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THE writ of cafiias ad satisfaciendum is an execution of the
highest nature, inasmuch as it deprives a man of his liberty,
till he makes the satisfaction awarded ; and therefore, when
a man is once taken in execution upon this writ, no other
process can be sued out against his lands or goods. Only by
statute 21 Jac. I. c. 24. if the defendant dies, while charged
in execution upon this writ, the plaintiff may, after his death,
sue out a new execution against his lands, goods, or
chattels. The writ is directed to the sheriff, com- [415]
manding him to take the body of the defendant and
have him at Westminster, on a day therein named, to make
the plaintiff satisfaction for his demand. And, if he does not
then make satisfaction, he must remain in custody till he
does. This writ may be sued out, as may all other execu
tory process, for costs, against a plaintiff as well as a defen
dant, when judgment is had against him.
WHEN a defendant is once in custody upon this process,
he is to be kept in arcta et salva custodia : and, if he be after
wards seen at large, it is an escafie ; and the plaintiff may
have an action thereupon against the sheriff for his whole
debt. For though, upon arrests and what is called mesne pro
cess,- being such as intervenes between the commencement
and end of a suitP, the sheriff, till the statute 8 & 9 W. III.
c. 27. might have indulged the defendant as he pleased, so
as he produced him in court to answer the plaintiff at the
return of the writ: yet, upon a taking in execution, he could
never give any indulgence ; for, in that case, confinement
is the whole of the debtor's punishment, and of the satisfac
tion made to the creditor (2). Escapes are either voluntary,
p See page 279.

(2) The object of imprisonment for debt is not intended for the
punishment of the debtor, but to compel him to discharge the debt out
of property, such as money in the funds, or debts due to him, which
cannot be reached by any legal process.
But execution by imprisonment is considered so far a satisfaction of
the debt, that if the creditor releases the debtor from confinement he
VOL. in.
60
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or negligent. Voluntary are such as are by the express con
sent of the keeper ; after which he never can retake his pri
soner again t, (though the plaintiff may retake him at any
time r,) but the sheriff must answer for the debt. Negligent
escapes are where the prisoner escapes without his keeper's
knowledge or consent; and then upon fresh pursuit the de
fendant may be retaken, and the sheriff shall be excused, if
he has him again before any action brought against himself
for the escape ". A rescue of a prisoner in execution, either
going to gaol or in gaol, or a breach of prison, will not
excuse the sheriff from being guilty of and answering for
the escape; for he ought to have sufficient force to keep
him, since he may command the power of the county *. But
by statute 32 Geo. Ih c. 28. if a defendant, charged in exe
cution for any debt not exceeding lOCft. will surren[4 1 6] der all his effects to his creditors (except his apparel,
bedding, and tools of his trade, not amounting in
the whole to the value of 10/.), and will make oath of his
punctual compliance with the statute, the prisoner may bfc
discharged, unless the creditor insists on detaining him ;
in which case he shall allow him 2s. 4d. fier week, to be paid
on the first day of every week, and on failure of regular
payment the prisoner shall be discharged. Yet the credi
tor may at any future time have execution against the lands
and goods of such defendant, though never more against
his person. And, on the other hand, the creditors may, as
in case of bankruptcy, compel (under pain of transporta
tion for seven years) such debtor charged in execution
for any debt under 1001. to make a "discovery and surrender
q 3 Rtp. 52. 1 Sid: 330.
r Slot. 8 and 9 W. III. c. 27.

s F. N. B. 130.
t Cro. Jac. 419.

cannot afterwards have recourse to any other remedy. In the 2d vol.
p. 480. n. (15), it is said, that it has been held in the court of chancery
that a creditor who had his debtor in execution might discharge him,
and take out a commission of bankrupt against him ; but since that
note was printed, the contrary was decided by the court of king's
bench, and that in such a case the execution was a satisfaction of the
debt. Cohen v. Cunningham, H. 1799.
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of all his effects for their benefit ; whereupon he is also emi
tted to the like discharge of his person (3).
IF a cafiias ad satisfa.ciend.um is sued out, and a non cat
inventus is returned thereon, the plaintiff may sue out a pro
cess against the bail, if any were given : who, we may
rejmember, stipulated in this triple alternative ; that the
defendant should, if condemned in the suit, satisfy the plain
tiff his debt and costs ; or, that he should surrender himself a
prisoner ; or, that they would pay it for him : as therefore
the two former branches of the alternative are neither of
them complied with, the latter must immediately take place ".
In order to which a writ of scire facias may be sued
out against the bail, commanding them to shew pause [4 1 7]
why the plaintiff should not have execution against
them for his debt and damages : and on such writ, if they
shew no sufficient cause, or the defendant does not surrender
himself on the day of the return, or of shewing cause, (for
afterwards is not sufficient,) the plaintiff may have judgment
against the bail, and take out a writ of cafiias ad satisfaciendum., or other process of execution against them.
u Lutw. 1209-1273.

(3) The creditors who can compel the surrender ofthe debtor's effects,
and who are to have the benefit of it, are only those who have charged
him in execution. This statute the 32 Geo. II. c. 28. is generally called
the lords' act : By the 26 Geo. III. c. 44. the provisions of it were
extended to 200/., and by the 33 Geo. III. c. 5. they have been still fur
ther enlarged to 300/. By the 37 Geo. HI. c. 85. one creditor shall agree
in writing, in order to detain such a debtor, to make him a weekly
allowance of 3*. 6d. ; and where two or more shall agree to detain him,
they shall pay him what the court shall direct, not exceeding 2*. a-week
each. See the clauses of the act in 2 Burn, tit. Gaol.
The prisoner shall never afterwards be liable to be arrested on any
action for the same debt, unless convicted of perjury. But a prisoner,
to have the benefit of this act, must petition the court from which the
process issued, upon which he shall be in custody, before the end of the
first term after he is arrested, unless he afterwards shews his neglect
arose from ignorance or mistake.
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2. THE next species of execution is against the goods and
chattels of the defendant ; and is called a writ offierifacias w,
from the words in it where the sheriff is commanded, quod
fie--i faciat de bonis, that he cause to be made of the goods
and chattels of the defendant the sum or debt recovered. This
lies as well against privileged persons, peers, We. as other
common persons : and against executors or administrators
with regard to the goods of the deceased. The sheriff may
not break open any outer doors", to execute either this, or
the former, writ : but must enter peaceably ; and may then
break open any inner door, belonging to the defendant, in
order to take the goods f. And he may sell the goods and
chattels (evert' an estate for years, which is a chattel real7)
of the defendant, till he has raised enough to satisfy the judg
ment and costs : first paying the lordlord of the premises
upon which the goods are found, the arrears of rent then
due, not exceeding one year's rent in the whole3 (4). If
part only of the debt be levied on afieri facias, the plaintiff
may have a cafiias ad satisfaciendum for the residue b.
3. A THIRD species of execution is by writ of levarifaci
as ; which affects a man's goods and the firofitt of his lands,
by commanding the sheriff to levy the plaintiff's debt on the>
lands and goods of the defendant ; whereby the sheriff may
seize all his goods, and receive the rents and profits of his
lands, till satisfaction be made to the plaintiff c. Little use
is now made of this writ ; the remedy by elcffit, which takes
possession of the lands themselves, being much more effectual.
But of this species is a writ of execution proper only to ecclew Append. N° III. sec. T.
x 5 Rep. 92.
y Palm. 54.
z 8 Rep. 171.

,

a Slat. 8 Ann. c. 14.
b 1 Roll. Abr. 904. Cro. Eliz. 344.
c Finch. L. 471.

(4) But the landlord must make a demand of the rent due before the
goods are removed, or he cannot have thfe benefit of the statute. lStr.97.
If the sheriff in levying an execution has any doubt whether the goods
shewn him are the property of the defendant, he may summon a jury,
and if the jury find them to be the defendant's property, the sheriff is
indemnified. 4 T. S. 633.
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slastics ; which is given when the sheriff, upon a common
ficed
writ of
clerk,
execution
not having
sued,any
returns
lay fee.
that the
In this
defendant
case a iswrit
a benegoes
to the bishop of the diocese, in the nature of a leiiari orficri
facias d, to levy the debt and damage de bonis ecclesiasticis,
which are not to be touched by lay hands : and thereupon
the bishop sends out a sequestration of the profits of the clerk's
benefice, directed to the churchwardens, to collect the same
and pay them to the plaintiff, till the full sum be raised e.
git4.; which
THE fourth
is a judicial
specieswrit
of given
execution
by theis statute
by the writ
Westm.
of ele2.
13 Edvv. I. c. 18. either upon a judgment for a debt, or
damages ; or upon the forfeiture of a recognizance taken in
the king's court. By the common law a man could only
have satisfaction of goods, chattels, and the present profits
of lands, by the two last mentioned writs of fieri facias-, or
levari facias ; but not the possession of the lands themselves ;
which was a natural consequence of the feodal principles,
which prohibited the alienation, and of course the incumbring of the fief with the debts of the owner. And, when
the restriction of alienation began to wear away, the conse
quence still continued ; and no creditor could take the pos
session of lands, but only levy the growing profits : so that,
if the defendant aliened his lands, the plaintiff was ousted
of his remedy. The statute therefore granted this writ,
(called an elegit, because it is in the choice or election of
the plaintiff whether he will sue out this writ or one of the
former,) by which the defendant's goods and chattels are not
sold, but only appraised ; and all of them (except oxen and
beasts of the plough) are delivered to the plaintiff, at such
reasonable appraisement and price, in part of satisfaction of
his debt. If the goods are not sufficient, then the moiety or
one half of his freehold lands, which he had at the time of the
judgment given f, whether held in his own name, or by any
other in trust for him e, are also to be delivered to the plamd Kegistr. orig. 300.judic. 22. 2 lust. 4.
f. 2 Burn. ecrt. law. SOT.

f 2 Inst. 395.
g Stat. 29 Cur. II. c. 3.
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tiff ; to hold, til! out of the rents and profits thereof the debt
be levied, or till the defendant's interest be expired ; as, till
the death of the defendant, if he be tenant for life or in tail.
During this period the plaintiff is called tenant by elegit, of
whom we spoke in a former part of these commentaries'5.
We there observed that till this statute, by the ancient com
mon law, lands were not liable to be charged with, or seized
lor, debts ; because by these means the connection between
lord and tenant might be destroyed, fraudulent alienations
might be made, and the services be transferred to be per
formed by a stranger : provided the tenant incurred a large
debt, sufficient to cover the land. And therefore, even by this
statute, only one half was, and now is, subject to execution ;
that out of the remainder sufficient might be left for the lord
to distrain upon for his services. And, upon the same feodal
principle, copyhold lands are at this day not liable to be taken
in execution upon a judgment1. But, in case of a debt to the
king, it appears by magna carta, c. 8. that it was allowed by
the common law for him to take possession of the lands till
the debt was paid. For, he, being the grand superior and
ultimate proprietor of all landed estates, might seize the lands
into his own hands, if any thing was owing from the vassal ;
and could not be said to be defrauded of his services, when
the ouster of the vassal proceeded from his own command.
This execution, or seizing of lands by elegit, is of so high a
nature, that after it the body of the defendant cannot be taken :
but, if execution can only be had of the goods, because there
are no lands, and such goods are not sufficient to pay the
debt, a cafiins ad satisfaciendum may then be had after the
tlegit ; for such elegit is in this case no more in effect than a
fieri facias >. So that body and goods may be taken in execu
tion, or land and goods ; but not body and land too, upon any
judgment between subject and subject in the course of the
common law. Rut
5. UPON some prosecutions given by statute; as in the
case of recognizances or debts acknowledged on statute mer
it BOok II. eh. 10.

i 1 Roll. Abr. 883.

j Hob. 58.
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chant, or statutes staple (pursuant to the statutes 13 Edw. I.
de mercatoribus, and 27 Edw. III. c. 9.) ; upon forfeiture of
these, the body, lands, and goods, may all be taken at once in
execution, to compel the payment of the debt. The process
liereon is usually called an extent or extendifacias, because the
sheriff is to cause the lands, &c. to be appraised to their full
extended value, before he delivers them to the plaintiff, that it
may be certainly known how soon the debt -will be satisfied k.
And by statute 33 Hen. VIII. c. 39. all obligations made to
the king shall have the same force, and of consequence the
same remedy to recover them, as a statute staple: though
indeed, before this statute, the king was entitled to sue out
execution against the body, lands, and goods of his accountant
or debtor1. And his debt shall, in suing out execution, be
preferred to that of every other creditor, who hath not obtained
judgment before the king commenced his suit™ (5). The
king's judgment also affects all lands, which the king's debtor
hath at or after the time of contracting his debt, or which any
of his officers mentioned in the statute 13 Eliz. c.4. hath at or
after the time of his entering on the office : so that, if such
officer of the crown alienes for a valuable consideration, the
land shall be liable to the king's debt, even in the hands of a
bonafide purchasor ; though the debt due to the king was con
tracted by the vendor many years after the alienation ". Where
as judgments between subject and subject related, even
at common law, no farther back than the first day of the [42 1 ]
term in which they were recovered, in respect to the
lands of the debtor ; and did not bind his goods and chattels,
but from the date of the writ of execution : and now, by tho
k F. N. B. 131.
13 Rep. 12.

m Stat. 33 Hen. VIII. c. 39.sec/7«.
n 10 Hep. 55,56.

(5) If goods are taken in execution by the sheriff on a fieri facias
against the king's debtor, and before they are sold, an extent at the
king's suit issues upon a bond given to the crown, which extent bears
date or teste after the delivery of tile fierifacias to the sheriff, the exe
cution upon the fenfacias shall be completed, and shall not be defeated
by the extent. 4 T. R. 402.
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statute of frauds, 29 Car. II. c. 3. the judgment shall not bind
the land in the hands of a bonaJide purchaser, but only from the
day of actually signing the same; which is directed by the
statute to be punctually entered on the record : nor shall the
writ of execution bind the goods in the hands of a stranger, or
a purchaser°, but only from the actual delivery of the writ to
the sheriff or other officer, who is therefore ordered to endorse
on the back of it the day of his receiving the same.
THESE are the methods which the law of England has point
ed out for the execution of judgments : and when the plaintiff's
demand is satisfied, either by the voluntary payment of the
defendant, or by this compulsory process, or otherwise, satis
faction ought to be entered on the record, that the defendant
may not be liable to be hereafter harrassed a second time on
the same account. But all these writs of execution must be
sued out within a year and a day after the judgment is entered ;
otherwise the court concludes firimafacie that the judgment is
satisfied and extinct : yet however it will grant a writ of scire
facias in pursuance of statute Westm. 2. 13 Edw. I. c.
[422] 45. for the defendant to shew cause why the judgment
should not be revived, and execution had against him ; to
wlrich the defendant may plead such matter as he has to allege,
in order to shew why process of execution should not be issued :
or the plaintiff may still bring an action of debt, founded on
this dormant judgment, which was the only method of revival
allowed by the common law P.
IN this manner are the several remedies given by the Eng
lish law for all sorts of injuries, either real or personal, admi
nistered by the several courts of justice, and their respective
officers. In the course therefore of the present volume we
have, first, seen and considered the nature of remedies, by
the mere act of the parties, or mere operation of law, with
out any suit in courts. We have next taken a view of reme
dies by suit or action in courts : and therein have contem
plated, first, the nature and species of courts, instituted for
the redress of injuries in general ; and then have shewn in
o Skin. 257.

p Co. Litt. 280.
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what particular courts application must be made for the redress
of particular injuries, or the doctrine of jurisdictions and
cognisance. We afterwards proceeded to consider the na
ture and distribution of wrongs and injuries affecting every
species of personal and real rights, with the respective reme
dies by suit, which the law of the land has afforded for every
possible injury. And, lastly, we have deduced and pointed
out the method and progress of obtaining such remedies in
the courts of justice : proceeding from the first general com
plaint or original writ ; through all the stages of firocess, to
compel the defendant's appearance ; and of fileading, or for
mal allegation on the one side, and excuse or denial on the
other ; with the examination of the validity of such complaint
or excuse, upon demurrer ; or the truth of the facts alleged
and denied, upon issue joined, and its several trials; to the
judgment or sentence of the law, with respect to the nature
and amount of the redress to be specifically given : till, after
considering the suspension of that judgment by writs in the
nature of afifieals, we have arrived at its final execution; which
puts the party in specific possession of his right by
the intervention of ministerial officers, or else gives [423]
him an ample satisfaction, either by equivalent da
mages, or by the confinement of his body who is guilty of
the injury complained of.
THIS care and circumspection in the law,—in providing
that no man's right shall be affected by any legal proceeding
without giving him previous notice, and yet that the debtor
shall not by receiving such notice take occasion to escape
from justice ; in requiring that every complaint be accurately
and precisely ascertained in writing, and be as pointedly and
exactly answered; in clearly stating the question either of
law or of fact ; in deliberately resolving the former after full
argumentative discussion, and indisputably fixing the latter
by a diligent and impartial trial ; in correcting such errors as
may have arisen in either of those modes of decision, from
accident, mistake, or surprise ; and in finally enforcing the
vtiT.. m
fil
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judgment, when nothing can be alleged to impeach it;—this
anxiety to maintain and restore to every individual the enjoy
ment of his civil rights, without intrenching upon those of
any other individual in the nation, this parental solicitude
which pervades our whole legal constitution, is the genuine
offspring of that spirit of equal liberty which is the singular
felicity of Englishmen. At the same time it must be owned
to have given an handle, in some degree, to those complaints,
of delay in the practice of the law, which are not wholly
without foundation, but are greatly exaggerated beyond the
truth. There may be, it is true, in this, as in all other de
partments of knowledge, a few unworthy professors : who
study the science of chicane and sophistry rather than of truth
and justice ; and who, to gratify the spleen, the dishonesty,
and wilfulness of their clients, may endeavour to screen the
guilty, by an unwarrantable use of those means which were
intended to protect the innocent. But the frequent disap
pointments and the constant discountenance, that they meet
with in the courts of justice, have confined these men (to the
honor of this age be it spoken) both in number and reputa
tion to indeed a very despicable compass.
YET some delays there certainly are, and must unavoid
ably be, in the conduct of a suit, however desirous
[424] the parties and their agents may be to come to a
speedy determination. These arise from the same
original 'causes as were mentioned in examining a former
complaints ; from liberty, property, civility, commerce, and
an extent of populous territory : which whenever we are wil
ling to exchange for tyranny, poverty, barbarism, idleness,
and a barren desert, we may then enjoy the same despatch
of causes that is so highly extolled in some foreign countries.
But common sense and a little experience will convince us,
that more time and circumspection are requisite in causes,
where the suitors have valuable and permanent rights to lose,,
than where their property is trivial and precarious, and what
the law gives them to-day,
q See pag.
may
327. be seized by their prince tc-
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morrow. In Turkey, says Montesquieu *, where. little regard
is shewn to the lives or fortunes of the subject, all causes are
quickly decided : the basha, on a summary hearing, orders
which party he pleases to be bastinadoed, and then sends
them about their business. But in free states the trouble,
expense, and delays of judicial proceedings are the price that
every subject pays for his liberty : and in all governments,
he adds, the formalities of law increase, in proportion to the
value which is set on the honor, the fortune, the liberty, and
life of the subject.
FROM these principles it might reasonably follow, that the
English courts should be more subject to delays than those of
other nations ; as they set a greater value on life, on liberty,
and on property. But it is our peculiar felicity to enjoy the
advantage, and yet to be exempted from a proportionable
share of the burden. For the course of the civil law, to
which most other nations conform their practice, is much
more tedious than ours ; for proof of which I need only appeal
to the suitors of those courts in England, where the practice
of the Roman law is allowed in its full extent. And particu
larly in France, not only our Fortescue s accuses (on his own
knowledge) their courts of most unexampled delays in admi
nistering justice : but even a writer of their own l has not
scrupled to testify, that there were in his time more
causes there depending than in all Europe besides, [425]
and some of them an hundred years old. But (not to
enlarge upon the prodigious improvements which have been
made in the celerity of justice by the disuse of real actions, by
the statutes of amendment and jeofails v, and by other more
modern regulations, which it now might be indelicate to
remember, but which posterity will never forget) the time
and attendance afforded by the judges in our English courts
are also greater than those of many other countries. In the
Roman calendar there were in the whole year but twenty
• Sp. L. b. 6. ch. 2.
s & Land. LL. c. 53.

t Bodin. it.- Rtputl. I. 6. r.4.
v See p»g. 407.
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eight judicial or triverbial" days allowed to the praetor for
deciding causes w : whereas, with us, one fourth of the year
is term time, in which three courts constantly sit for the
despatch of matters of law ; besides the very close attendance
of the court of chancery for determining suits in equity, and
the numerous courts of assize and nisi firius that sit in vaca
tion for the trial of matters of fact. Indeed there is no other
country in the known world, that hath an institution so com
modious and so adapted to the despatch of causes, as our
trials by jury in those courts for the decision of facts : in no
other nation under heaven does justice make her progress
twice in each year into almost every part of the kingdom,
to decide upon the spot by the voice of the people themselves
the disputes of the remotest provinces.
AND here this part of our commentaries, which regularly
treats only of redress at the common law, would naturally
draw to a conclusion. But, as the proceedings in the courts
of equity are very different from those at common Jaw, and
as those courts are of a very general and extensive jurisdic
tion, it is in some measure a branch of the task I have
undertaken, to give the student some general idea of the
forms of practice adopted by those courts. These will there
fore be the subject of the ensuing chapter.
u Otherwise called diesfasti in quibus licebat praetorifari tria rerlm, do, dica, addico.

(Calv. Lnt. 285.)
w Spelman of the terms, sec. 4. c. :.

C

426

J

QHAPTER THE TWENTY-SEVENTH

OF PROCEEDINGS IN THE COURTS
OF EQUITY.
JDEFORE we enter on the proposed subject of the ensuing
chapter, viz. the nature and method of proceedings in the
courts of equity, it will be proper to recollect the observa
tions which were made in the beginning of this book a on
the principal tribunals of that kind, acknowledged by the
constitution of England ; and to premise a few remarks upon
those particular causes, wherein any of them claims and
exercises a sole jurisdiction, distinct from and exclusive of
the other.
I HAVE already b attempted to trace (though very con
cisely) the history, rise, and progress, of the extraordinary
court, or court of equity, in chancery. The same jurisdic
tion is exercised, and the same system of redress pursued,
in the equity court of the exchequer ; with a distinction
however as to some few matters, peculiar to each tribunal,
and in which the other cannot interfere. And, first, of those
peculiar to the chancery.
1. UPON the abolition of the court of wards, the care,
which the crown was bound to take as guardian of its infant
tenants, was totally extinguished in every feodal view ; but
a pag. 45. 50. 78.

b pag. 50, &r.
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' resulted to the king in his court of chancery, together with
the general protection0 of all other infants in the kingdom.
When therefore a fatherless child has no other guardian, the
court of chancery has a right to appoint one (1) : and, from
all proceedings relative thereto, an appeal lies to the house
of lords. The court of exchequer can only appoint a guardian
ad litem, to manage the defence of the infant if a suit be com
menced against him ; a power which is incident to the juris
diction of every court of justice d : but when the interest of a
minor comes before the court judicially, in the progress of
a cause, or upon a bill for that purpose filed, either tribunal
indiscriminately will take care of the property of the infant.
2. As to idiots and lunatics: the king himself used formerly
to commit the custody of them to proper committees, in every
particular case ; but now, to avoid solicitations and the very
shadow of undue partiality, a warrant is issued by the king e
under his royal sign manual to the chancellor or keeper of
his seal, to perform this office for him : and, if he acts impro
perly in granting such custodies, the complaint must be made
to the king himself in council f (2). But the previous pro
ceedings on the commission, to inquire whether or no the
party be an idiot or a lunatic, are on the law-side of the court
of chancery, and can only be redressed (if erroneous) by writ
of error in the regular course of law.
3. THE king, as fiarens fatriae, has the general superin
tendence of all charities; which he exercises by the keeper
of his conscience, the chancellor. And therefore, whenever it '
c F. in. B. 2T.
(1 Cro. Jac. 641. 2 Lev. 163. T. Jones, 90.

e See book I. ci. 8.
f 3 P. Wrm. 108. See Reg. Br. 267.

(1) And the court of chancery will appoint a guardiap to an infant,
and allow him a suitable maintenance, on a petition, though there is
no cause depending. Ex parte Kent, 3 Bra. Chan. Sep. 88. Ex pane
Salter, Ibid. 500. Ex parte Whitfeld, 2 Atk. 315.
(2) See 1 vol. 303. n. (5).
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is necessary, the attorney- general, at the'relation of some inform
ant, (who is usually called the reiator,) files ex officio an infor
mation in the court of chancery to have the charity properly
established. By statute also 43 Eliz. c. 4. authority is given
to the lord chancellor or lord keeper, and to the chancellor of
the dutchy of Lancaster, respectively, to grant com
missions under their several seals, to inquire into any [428]
abuses of charitable donations, and rectify the same by
decree ; which may be reviewed in the respective courts of the
several chancellors, upon exceptions taken thereto. But,
though this is done in the petty bag office in the court of chan
cery, because the commission is there returned, it is not a pro
ceeding at common law, but treated as an original cause in the
court of equity. The evidence below is not taken down in
writing, and the respondent in his answer to the exceptions
may allege what new matter he pleases ; upon which they go
to proof, and examine witnesses in writing upon all the matters
in issue : and the court may decree the respondent to pay
all the costs, though no such authority is given by the sta
tute. And, as it is thus considered as an original cause
throughout, an appeal lies of course from the chancellor's decree
to the house of peers s, notwithstanding any loose opinions to
the contrary h.
4. BY the several statutes relating to bankrufits, a summary
jurisdiction is given to the chancellor, in many matters conse
quential or previous to the commissions thereby directed to be
issued ; from which the statutes give no appeal (3).
ON the other hand, the jurisdiction of the court of chancery
doth not extend to some causes, wherein relief may be had in
g Duke's char. uses, 62. 128. Corporation
of fun-ford v. LenthaL Cam. 9 May, 1743.

h 2 Vera. 113.

(3) The summary jurisdiction of the court of equity, in cases of
bankrupt, must be personally exercised by the chancellor, lord-keeper,
or the lord's commissioners of the great seal. 2 Woodd. 400.
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the exchequer. No information can be brought, in chancery,
for such mistaken charities, as are given to the king by the
statutes for suppressing superstitious uses. Nor can chancery
give any relief against the king, or direct any act to be done
by him, or make any decree disposing of or affecting his pro
perty ; not even in cases where he is a royal trustee1 (4).
Such causes must be determined in the court of exchequer, as
a court of revenue ; which alone has power over
[429] the king's treasure. and the officers employed in its
management : unless where it properly belongs to the
dutchy court of Lancaster, which hath also a similar jurisdiction
as a court of revenue ; and, like the other, consists of both a
court of law and a court of equity.
IN all other matters, what is said of the court of equity in
chancery will be equally applicable to the other courts of
equity. Whatever difference there may be in the forms of
practice, it arises from the different constitution of their offi
cers : or, if they differ in any thing more essential, one of
i Huggins v. York Buildings' Company.
Canc. 24 Oct. 1740. lltvn: 11. Attorney-

general. Canc. 27 Nov. 1741. Lighthoun -••
Attorney-general. Canc. Z May, 1743.

(4) " Where the rights of the crown are concerned, if they extend
" only to the superintendence of a public trust, as in the case of a
" charity, the king's attorney-general may be made a party to sustain
" those rights ; and in other cases where the crown is not in possession,
v a title vested in it is not impeached, and its rights are only inciden" tally concerned ; it has generally been considered, that the king's
" attorney-general may be made a party in respect of those rights, and
" the practice has been accordingly. (1 P. Wms. 445.) But where
" the crown is in possession, or any title is vested in it which the suit
" seeks to divest, or its rights are the immediate and sole object of the
" suit, the application must be to the king, by petition of right, (Reeve
" against attorney-general, mentioned in Pennt>. lord Baltimore, I Vet.
" 445, 446.) upon which, however, the crown may refer it to the chan" cellor to do right, and may direct that the attorney-general shall be
" made a party to a suit for that purpose. The queen has also the same
" prerogative. (2 Moll. Mr. 213.)" Miff. Treat, on Pleadings in Chan.
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them must certainly be wrong ; for truth and justice are
always uniform, and ought equally to be adopted by them all.
LET us next take a brief, but comprehensive, view of the
general nature of equity, as now understood and practised in
our several courts of judicature. I have formerly touched
upon it k, but imperfectly : it deserves a more complete
explication. Yet as nothing is hitherto extant, that can give
a stranger a tolerable idea of the courts of equity subsisting
in England, as distinguished from the courts of law, the
compiler of these observations cannot but attempt it with
diffidence : those who know them best, are too much employ
ed to find time to write ; and those who have attended but
little in those courts, must be often at a loss for materials.
EQUITY then, in its true and genuine meaning, is the soul
and spirit of all law : fiositi-ve law is construed, and rational
law is made, by it. In this, equity is synonymous to jus
tice ; in that, to the true sense and sound interpretation of
the rule. But the very terms of a court of equity, and a
court of law, as contrasted to each other, are apt to confound
and mislead us : as if the one judged without equity, and
the other was not bound by any law. Whereas every defini
tion or illustration to be met with, which now draws a line
between the two jurisdictions, by setting law and equi
ty in opposition to each other, will be found either [430]
totally erroneous, or erroneous to a certain degree.
1 . THUS in the first place it is said ', that it is the busi
ness of a court of equity in England to abate the rigor of
the common law. But no such power is contended for.
Hard was the case of bond-creditors, whose debtor devised
away his real estate ; rigorous and unjust the rule, which pat
the devisee in a better condition than the heir m : yet a court
of equity had no power to interpose. Hard is the common
law still subsisting, that land 'Jevised, or descending to the
heir, shall not be liable- to simple contract debts of the ancestor
k Vol. I. introd. sec. 2 and 3. ad calc.
1 Lord Kaims. princ. of equit. 44.

VOL. in.

62

m See Vol. II, ch. 23. paj. 378.

430

PRIVATE

BOOK ID.

or devisoru, although the money was laid out in purchasing
the very land ; and that the father shall never immediately
succeed as heir to the real estate of the son ° : but a court of
equity can give no relief; though in both these instances the
artificial reason of the law, arising from feodal principles, has
long ago entirely ceased. The like may be observed of the
descent of lands to a remote relation of the whole blood, or
even their escheat to the lord, in preference to the owner's
half-brother P ; and of the total stop to all justice, by causing
the fiarol to demur i, whenever an infant is sued as heir or is
party to a real action. In all such cases of positive law, the
courts of equity, as well as the courts of law, must say with
Ulpianr, " hoc quid.emfier quam durum est, sed ita lex scrifita est."
2. IT is said9, that a court of equity determines accord
ing to the spirit of the rule, and not according to the strict
ness of the letter. But so also does a court of law. Both,
for instance, are equally bound, and equally profess, to
interpret statutes according to the true intent of the legisla
ture. In general laws all cases cannot be foreseen ; or, if
foreseen, cannot be expressed : some will arise that
[431] will fall within the meaning, though not within the
words, of the legislator ; and others which may fall
within the letter, may be contrary to his meaning, though
not expressly excepted. These cases, thus out of the
letter, are often said to be within the equity, of an act of
parliament ; and so cases within the letter are frequently
out of the equity. Here by equity we mean nothing but
the sound interpretation of the law ; though the words of
the law itself may be too general, too special, or otherwise
inaccurate or defective. These then are the cases which, as
Grotius1 says, " lex non exacte definit, sed arbitrio boni viri
" fiermittit ;" in order to find out the true sense and mean
ing of the lawgiver, from every other topic of construction.
n See vol. II. ch. 15. pag. 243, 241.
ch. 23. pag. 377.
o Ibid. ch. 14. pag. 208.
p Ibid. pag. 227.

q See pag. 300.
r Ff. 40. 9. 12.
s Lord Kaims. princ. of equit. 177.
t <fe aeqwtatc. sec. 3.
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But there is not a single rule of interpreting laws, whether
equitably or strictly, that is not equally used by the judges
in the courts both of law and equity : the construction must
in both be the same : or, if they differ, it is only as one court of
law mayalso happen to differ from another. Each endeavours
to fix and adopt the true sense of the law in question; neither
can enlarge, diminish, or alter, that sense in a single tittle.
3. AGAIN, it hath been saidu, that fraud, accident, and
trust are the proper and peculiar objects of a court of equity.
But every kind of fraud is equally cognizable, and equally
adverted to, in a court of law : and some frauds are cogniza
ble only there ; as fraud in obtaining a devise of lands, which
is always sent out of the equity courts to be there deter
mined. Many accidents are also supplied in a court of law;
as, loss of deeds, mistakes in receipts or accounts, wrong
payments, deaths which make it impossible to perform a
condition literally, and a multitude of other contingences :
and many cannot be relieved even in a court of equity ;_as,
if by accident a recovery is ill suffered, a devise ill executed,
a contingent remainder destroyed, or a power of leasing
omitted in a family settlement. A technical trust, indeed,
created by the limitation of a second use, was forced
into the courts of equity, in the manner formerly [432]
mentioned w : and this species of trusts, extended by
inference and construction, have ever since remained as a
kind of fieculium in those courts. But there are other trusts,
which are cognizable in a court of law : as deposits, and all
manner of bailments ; and especially that implied contract,
so highly beneficial and useful, of having undertaken to ac
count for money received to another's use x, which is the
ground of an action on the case almost as universally reme
dial as a bill in equity.
4. ONCE more ; it has been said that a court of equity is
not bound by rules or precedents, but acts from the opinion
ofu the
1 Rol.judge
Abr. 374.
y, 4founded
Inrt. 84. 10 Mod.
on the
1.
circumstances
y This is stated by Mr.
ofSelden
every
(Table-talk,
partiw Book II. cb. 30.
i See pag. 163.

tit. equity) with more pleasantry than truth.
- For tor. we have a measure, and know
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cular case. Whereas the system of our courts of equity is a
labored connected system, governed by established rules,
and bound down by precedents, from which they do not
depart, although the reason of some of them may perhaps be
liable to objection. Thus the refusing a wife her dower in
a trust-estate z, yet allowing the husband his curtesy : the
holding the penalty of a bond to be merely a security for the
debt and interest, yet considering it sometimes as the debt
itself, so that the interest shall not exceed that penalty3 (5),
the distinguishing between a mortgage atJive fier cent, with
a clause of reduction to four, if the interest be regularly paid,
and a mortgage aAfourfier cent, with a clause of enlargement
tofive, if the payment of the interest be deferred ; so that the
former shall be deemed a conscientious, the latter an unrigh
teous, bargain11 : all these, and other cases that might be in
stanced, are plainly rules of positive law ; supported
[433] only by the reverence that is shewn, and generally
very properly shewn, to a series of former determi
nations ; that the rule of property may be uniform and steady.
Nay, sometimes a precedent is so strictly followed, that a
particular judgment founded upon special circumstances c,
gives rise to a general rule.
IN short, if a court of equity in England did really act,
as many ingenious writers have supposed it (from theory)
to do, it would rise above all law, either common or sta
tute, and be a most arbitrary legislator in every particular
case. No wonder they are so often mistaken. Grotius,
or Puffendorf, or any other of the great masters of jurispru
dence, would have been as little able to discover, by their
" what to trust to : equity is according to the
" conscience of him that is chancellor ; and,
*1 as that is larger or narrower, so is equity.
** 'Us all one, as if they should make the
" standard for the measure a chancellor's foot.
H What an uncertain measure would this be!
" One chancellor has a lon£ foot, another a
>' short foot, a third an indifferent fuot It

M is the same thing with the chancellor's conu science."
z 2 P. Wras. 640. See vol. II. ptg. 337.
a Salk. 154.
b 2 Vern. 289. 316. 3Atk.520.
c See the case of Foster and Munt, I Vem.
473. with regard to the undisposed renduion
of personal estates.

(5) See 2 vol. 341. n. (16).
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own light, the system of a court of equity in England, as
the system of a court of law : especially, as the notions before
mentioned, of the character, power, and practice of a court of
equity, were formerly adopted and propagated (though not
with approbation of the thing) by our principal antiquaries
and lawyers ; Spelman d, Coke e, Lambard f, and Selden s, and
even the great Bacon h himself. But this was in the infancy
of our courts of equity, before their jurisdiction was settled,
and when the chancellors themselves, partly from their
ignorance of law, (being frequently bishops or statesmen,)
partly from ambition and lust of power, (encouraged by the
arbitrary principles of the age they lived in,) but principally
from the narrow and unjust decisions of the courts of law,
had arrogated to themselves such unlimited authority, as hath
totally been disclaimed by their successors for now above a
century past. The decrees of a court of equity were then
rather in the nature of awards, formed on the sudden firo re
nata, with more probity of intention than knowledge
of the subject ; founded on no settled principles, as [434]
being never designed, and therefore never used, for
precedents. But the systems of jurisprudence, in our courts
both of law and equity, are now equally artificial systems,
founded in the same principles of justice and positive law;
but varied by different usages in the forms and mode of their
proceedings : the one being originally derived (though much
reformed and improved) from the feodal customs, as they
prevailed in different ages in the Saxon and Norman judica
tures ; the other (but with equal improvements) from the
imperial and pontifical formularies, introduced by their cleri
cal chancellors.
THE suggestion indeed of every bill, to give jurisdiction
to the courts of equity (copied from those early times) is
gum
d Qunr
canone
in decernunt
summit tribunalibus
judices, solus
multi(sie res
leexegerit)cohibetcance!lariusexarbitrio; uec
ipsius, quin,
aliter
decretis
elucente
tenetur
nova
suac
rationc,
curiaerrcognosvtl sui
cat quae roluerit, mulct et deleat prout suae.

videbitur
e See pag.
prudentiae.
54, 55. (Gloss. 108.)
f Arclteiou. 71,72,73.
hg ubi
De Augm,
supra. Sclent. 1.8. c. 3.

434

PRIVATE

BOOK m.

that the complainant hath no remedy at the common law.
But he who should from thence conclude, that no case is
judged of in equity where there might have been relief at
law, and at the same time casts his eye on the extent and
variety of the cases in our equity-reports, must think the law
a dead letter indeed. The rules of property, rules of evi
dence, and rules of interpretation in both courts are, or
should be, exactly the same : both ought to adopt the best,
or must cease to be courts of justice. Formerly some causes,
•which now no longer exist, might occasion a different rule
to be followed in one court, from what was afterwards
adopted in the other, as founded in the nature and reason of
the thing : but, the instant those causes ceased, the measure
of substantial justice ought to have been the same in both.
Thus the penalty of a bond, originally contrived to evade the
absurdity of those monkish constitutions which prohibited
taking interest for money, was therefore very pardonably
considered as the real debt in the courts of law, when the
debtor neglected to perform his agreement for the return of
the loan with interest : for the judges could not, as the law
then stood, give judgment that the interest should be speci
fically paid. But when afterwards the taking of interest
became legal, as the necessary companion of commerce ', nay
after the statute of 37 Hen. VIII. c. 9. had declared
[435] the debt or loan itself to be " the just and true intent"
for which the obligation was given, their narrowminded successors still adhered wilfully and technically to the
letter of the ancient precedents, and refused to consider the
payment of principal, interest, and costs, as a full satisfaction
of the bond. At the same time more liberal men, who sat
in the courts of equity, construed the instrument, according
to its " just and true intent," as merely a security for the
loan: in which light it was certainly understood by the
parties, at least after these determinations ; and therefore
this construction should have been universally received. So
in mortgages, being only
i See vol.
a II.landed
pag. 456. as the other is a per-
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sonal security for the money lent, the payment of principal,
interest, and costs ought at any time, before judgment
executed, to have saved the forfeiture in a court of law, as
well as in a court of equity. And the inconvenience as well
as injustice, of putting different constructions in different
courts upon one and the same transaction, obliged the parlia
ment at length to interfere, and to direct by the statutes
4 & 5 Ann. c. 16. and 7 Geo. II. c. 20. that, in the cases
of bonds and mortgages, what had long been the practice of
the courts of equity should also for the future be universally
followed in the courts of law ; wherein it had before these
statutes in some degree obtained a footing J.
AGAIN ; neither a court of equity nor of law can vary
men's wills or agreements, or (in other words) make wills
or agreements for them. Both are to understand them truly,
and therefore both of them uniformly. One court ought not
to extend, nor the other abridge, a lawful provision deliber
ately settled by the parties, contrary to its just intent. A
court of equity, no more than a court of law, can relieve
against a penalty in the nature of stated damages ; as a rent
of 51. an acre for ploughing up ancient meadow k : nor against
a lapse of time, where the time is material to the contract ;
as in covenants for renewal of leases. Both courts will
equitably construe, but neither pretends to control or change,
a lawful stipulation or engagement.
THE rules of decision are in both courts equally [436~j
apposite to the subjects of which they take cogni
sance. Where the subject matter is such as requires to be
determined secundum aequum et bonum, as generally upon
actions on the case, the judgments of the courts of law arc
guided by the most liberal equity. In matters of positive
right, both courts must submit to and follow those ancient
and invariable maxims " quae rdicta sunt et tradita 1." Both
follow the law of nations, and collect it from history and the
60.j 210I 1.<i-!i- SS3. 555. Sulk. 597. 6 Mod. 11.
k 2 Atk. 239.
1 D 3 jure naturae cogitare per no* atque

dieere
quae relicta
debemussunt
; de et
juretnulita.
populi Roman:,
(Cic. dc
Leg. I 3. ad calc.)
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most approved authors of all countries, where the question is
sadors
the object
m, hostages,
of that law
or ransom-bills"
: as in case of(6).
the privileges
In mercantile
of embastrans
actions they follow the marine law°, and argue from the usages
and authorities received in all maritime countries. Where
they exercise a concurrent jurisdiction, they both follow the
Taw of the properforumv : in matters originally of ecclesias
tical cognisance, they both equally adopt the canon or impe
rial law, according to the nature of the subject1!; and, if aquestion came beforfe either, which was properly the object
of a foreign municipal law, they would both receive informa
tion what is the rule of the country r ; and would both decide
accordingly.
SUCH then being the parity of law and reason which
governs both species of courts, wherein (it may be asked) does
their essential difference consist ? It principally consists in
the different modes of administering justice in each ; in the
mode of proof, the mode of trial, and the mode of relief.
Upon these, and upon two other accidental grounds of juris
diction, which were formerly driven into those courts by
narrow decisions of the courts of law, viz. the true construc
tion of securities for money lent, and the form and
[437] effect of a trust or second use ; upon these main
pillars hath been gradually erected that structure of
jurisprudence, which prevails in our courts of equity, and is
inwardly bottomed upon the same substantial foundations as
the legal system which hath hitherto been delineated in these
commentaries ; however different they may appear in their
outward form, from the different taste of their architects.
1 . AND, first, as to the mode of firoqf. When facts, or
their leading circumstances, rest only in the knowledge of the
m See vol. I. page 253.
n Ricord 11. Bettenham. Tr. 5 Geo.
III. B. R.
o See vol. I. page 75. vol. II. page

453. 461. 467.
p See vol. II. page 513.
q Ibid. Kit.
r Ibid. 463.

(6) By the 22 Geo. III. c. 25. all contracts for the ransom of a cap
tured ship, or the goods on board, are rendered absolutely void.
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party, a court of equity applies itself to his: conscience, and
purges him upon oath with regard to the truth of the trans
action ; and, that being once discovered, the judgment is the
same in equity as it would have been at law. But, for want of
this discovery at law, the courts of equity have acquired a con
current jurisdiction with every other court in all matters of
account8. As incident to accounts, they take a concurrent
cognisance ofthe administration of personal assets1, consequent
ly of debts, legacies, the distribution of the residue, and the
conduct of executors and administrators". As incident to
accounts, they also take the concurrent jurisdiction of tithes,
and all questions relating thereto w ; of all dealings in partner
ship", and many other mercantile transactions ; and so of bai
liffs, receivers, factors, and agents ?. It would be endless to
point out all the several avenues in human affairs, and in this
commercial age, which lead to or end in accounts.
FROM the same fruitful source, the compulsive discovery
-upon oath, the courts of equity have acquired a jurisdiction over
almost all matters of fraud z ; all matters in the private know
ledge of the party, which, though concealed, are binding in
conscience ; and all judgments at law, obtained through such
fraud or concealment. And this, not by impeaching
or reversing the judgment itself, but by prohibiting [438]
the plaintiff from taking any advantage of a judgment,
obtained by suppressing the truth a ; and which, had the same
facts appeared on the trial as now are discovered, he would
never have obtained at all.
2. As to the mode of trial. This is by interrogatories admi
nistered to the witnesses, upon which their depositions are
taken in writing, wherever they happen to reside. If there
fore the cause arises in a foreign country, and the witnesses
s 1 Chan. Cai. 57.
t 2 P. Wins. 145.
u 2 Chan. Cas. 152.

y 2 Vetnl 638.
z 2 Chan. Cas. 46.
a 3 P. Wms. 143. Year-book, 2J Ethv.

w 1 Equ. Cas. abr. 367.

IV. 37. fiai.

t. 2 Vern. 277.
VOL. III.
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reside upon the spot ; if in causes arising in England, the
witnesses are abroad, or shortly to leave the kingdom ; or if
fitnesses residing at home are aged or infirm ; any of these
cases lays a ground for a court of equity to grant a commission
to examine them, and (in consequence) (7) to exercise the'
same jurisdiction, which might have been exercised at law, if
the witnesses could probably attend.
3. WITH respect to the mode of relief. The want of a
more specific remedy, than can be obtained in the courts of
law, gives a concurrent jurisdiction to a court of equity in a
great variety of cases. To instance in executory agreements.
A court of equity will compel them to be carried into strict
execution b, unless where it is improper or impossible; in
stead of giving damages for their non-performance. And
hence a fiction is established, that what ought to be done shall
be considered as being actually done0, and shall relate back
to the time when it ought to have been done originally : and
this fiction is so closely pursued through all its consequences*
that it necessarily branches out into many rules ofjurisprudence,
which form a certain regular system. So, of waste, and other
similar injuries, a court of equity takes a concurrent cogni
sance, in order to prevent them by injunction d. Over questions
that may be tried at law, in a great multiplicity of actions, a court
of equity assumes a jurisdiction, to prevent the expense and
b Equ. Cas. abr. IS.

c 3 P. Wins. 215.

d 1 Ch. Rep. 14. 2 Chan. Cas. 32.

(7) It is not correct, that where a court of equity will grant a com
mission to examine witnesses, whose attendance cannot be procured to
give testimony in a court of common law, it will in such case also grant
relief. For though it is very usual to file a bill praying a discovery, and
that a commission may be issued to examine witnesses who live abroad,
no doubt can be entertained that if the bill proceeded to pray relief,
and that relief was such as a court of law was fully competent to admi
nister, a demurrer to the bill would hold, unless it was a case where
the courts exercise a concurrent jurisdiction.
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vexation of endless litigations and suits6. In various kinds
of frauds it assumes a concurrent f jurisdiction, not only for
the sake of a discovery, but of a more extensive and specific
relief: as by setting aside fraudulent deeds s, decreeing re
conveyances11, or directing an absolute conveyance merely
to stand as a security '. And thus, lastly, for the sake of a
more beneficial and complete relief by decreeing a sale of
lands k, a court of equity holds plea of all debts, incumbrances,
and charges, that may affect it or issue thereout.
4. THE true construction of securities for money lent is
another fountain of jurisdiction in courts of equity. When
they held the penalty of a bond to be the form, and that in
substance it was only as a pledge to secure the repayment of
the sum bonafide advanced, with a proper compensation for
the use, they laid the foundation of a regular series of deter
minations, which have settled the doctrine of personal pledges
or securities, and are equally applicable to mortgages of real
property. The mortgagor continues owner of the land, the
mortgagee of the money lent upon it : but this ownership is
mutually transferred, and the mortgagor is barred from
redemption, if, when called upon by the mortgagee, he does
not redeem within a time limited by the court ; or he may
when out of possession be barred by length of time, by
analogy to the statute of limitations.
5. THE form of a trust, or second use, gives the courts of
equity an exclusive jurisdiction as to the subject-matter of all
settlements and devises in that form, and of all the long terms
created in the present complicated mode of conveyancing.
This is a very ample source of jurisdiction : but the trust is
governed by very nearly the same rules, as would govern the
estate in a court of law1, if no trustee was interposed ; and,
by a regular positive system established in the courts of
e 1 Vern. 308. Frec. Chan. 261. 1 P. Wnu.
672. Str. 404.
f J P. Wms. 156.
g 1 Vem. 32. 1 P. Wms. 239,

h 1 Vern. 237.
i 2 Vern. 84.
k 1 Equ. Cas. abr. 337.
1 2 P. Wms. 645. 668, 66?.
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equity, the doctrine of trusts is now reduced to as great a cer
tainty as that of legal estates in the courts of the common law.
THESE are the principal (for I omit the minuter) grounds
ofthe jurisdiction at present exercised in our courts of equity :
which differ, we see, very considerably from the notions
entertained by strangers, and even by those courts them
selves before they arrived to maturity ; as appears from the
principles laid down, and the jealousies entertained of their
abuse, by our early juridical writers cited in a former m page ;
and which have been implicitly received and handed down
by subsequent compilers, without attending to those gradual
accessions and derelictions, by which in the course of a cen
tury this mighty river hath imperceptibly shifted its channel.
Lambard in particular, in the reign of queen Elizabeth, lays
it down n, that " equity should not be appealed unto, but only
" in rare and extraordinary matters : and that a good chan" cellor will not arrogate authority in every complaint that
" shall be brought before him, upon whatsoever suggestion :
" and thereby both overthrow the authority of the courts of
" common law, and bring upon men such a confusion and
" uncertainty, as hardly any man should know how or how
" long to hold his own assured to him." And certainly, if
a court of equity were still at sea, and floated upon the
occasional opinion which the judge who happened to preside
might entertain of conscience in every particular case, the
inconvenience, that would arise from this uncertainty, would
be a worse evil than any hardship that could follow from
rules too strict and inflexible. Its powers would have become
too arbitrary to have been endured in a country like this °,
which boasts of being governed in all respects by law and
not by will. But since the time when Lambard wrote, a set
of great and eminent lawyers P, who have successively held
the great seal, have by degrees erected the system of relief
administered by a court of equity into a regular science,
which cannot be attained without study and experience,
m Sec page 433.
a Archcim, 71. 73.

o 2 P. Wms. 685, 886.
p See page 54, if, 56.
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any more than the science of law : but from which, when
understood, it may be known what remedy a suitor is enti
tled to expect, and by what mode or suit, as readily and with
as much precision, in a court of equity as in a court of law.
IT were much to be wished, for the sake of certainty, peace,
and justice, that each court would as far as possible follow
the other, in the best and most effectual rules for attaining
those desirable ends. It is a maxim that equity follows the
law ; and in former days the law has not scrupled to follow
even that equity, which was laid down by the clerical chan
cellors. Every one, who is conversant in our ancient books,
knows that many valuable improvements in the state of our
tenures (especially in leaseholds'! and copyhold r) and the
forms of administering justice 8, have arisen from this single
reason, that the same thing was constantly effected by means
of a tubfioena in the chancery. And sure there cannot be a
greater solecism, than that in two sovereign independent
courts established in the same country, exercising concur
rent jurisdiction, and over the same subject-matter, there
should exist in a single instance two different rules of pro
perty, clashing with or contradicting each other.
IT would carry me beyond the bounds of my present pur
pose, to go farther into this matter. I have been tempted to
go so far, because strangers are apt to be confounded by
nominal distinctions, and the loose unguarded expressions to
be met with in the best of our writers ; and thence to form
erroneous ideas of the separate jurisdictions now existing in
England, but which never were separated in any other coun
try in the universe. It hath also afforded me an opportunity
to vindicate, on the one hand, the justice of our courts
of law from being that harsh and illiberal rule, which [442]
many are too ready to suppose it ; and, on the other,
the justice of our courts of equity from being the result of
mere arbitrary opinion, or an exercise of dictatorial power,
4 Gilbert of ejectment. 2. 2 Bac. Abr. 160.
t Bro. Abr, t. tenant per ctpic. 10 Litt, sec. 77.

,- See pae. 200.
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which rides over the law of the land, and corrects, amends,
and controls it by the loose and fluctuating dictates of the
conscience of a single judge. It is now high time to pro
ceed to the practice of our courts of equity, thus explained
and thus understood.
THE first commencement of a suit in chancery is by pre
ferring a bill to the lord chancellor in the style of a petition ;
" humbly complaining shewcth to your Lordship your ora" tor A. B. that, &c." This is in the nature of a declaration
at common law, or a libel and allegation in the spiritual
courts : setting forth the circumstances of the case at length,
as, some fraud, trust, or hardship ; " in tender consideration
" whereof," (which is the usual language of the bill,) " and
" for that your orator is wholly without remedy at the com" mon law," relief is therefore prayed at the chancellor's
hands, and also process of subfioena against the defendant, to
compel him to answer upon oath to all the matter charged
in the bill. And, if it be to qui^t the possession of lands, to
stay waste, or to stop proceedings at law, an injunction is
also prayed, in the nature of an interdictum by the civil law,
commanding the defendant to cease.
THIS bill must call all necessary parties, however remotely
concerned in interest, before the court ; otherwise no decree
can be made to bind them ; and must be signed by counsel,
as a certificate of its decency and propriety. For it must not
contain matter either scandalous or impertinent : if it does,
the defendant may refuse to answer it, till such scandal or
impertinence is expunged, which is done upon an order to
refer it to one of the officers of the court, called a master in
chancery ; of whom there are in number twelve, including
the master of the rolls, all of whom, so late as the reign
of queen Elizabeth, were commonly doctors of
[443] the civil law8. The master is to examine the pro
priety of the bill : and, if he reports it scandalous
or impertinent, such matter must be struck out, and the
s Smith's commonw. b. 2. c. 12.
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defendant shall have his costs ; which ought of right to be
paid by the counsel who signed the bill.
WHEN the bill is filed in the office of the six clerks, (who
originally were all in orders ; and therefore, when the consti
tution of the court began to alter, a law c was made to per
mit them to marry,) when, I say, the bill is thus filed, if an
injunction be prayed therein, it may be had at various stages
of the cause, according to the circumstances of the case (8).
If the bill be to stay execution upon an oppressive judgment,
and the defendant does not put in his answer within the stated
time allowed by the rules of the court, an injunction will
issue of course : and, when the answer comes in, the injunc
tion can only be continued upon a sufficient ground appear
ing from the answer itself. But if an injunction be wanted
to stay waste, or other injuries of an equally urgent nature,
then upon the filing of the bill, and a proper case supported
by affidavits, the court will grant an injunction immediately,
to continue till the defendant has put in his answer, and till
the court shall make some farther order concerning it : and,
when the answer comes in, whether it shall then be dissolved
or continued till the hearing of the cause, is determined by
the court upon argument, drawn from considering the
answer and affidavit together.
BUT, upon common bills, as soon as they are filed, process
of subpoena is taken out ; which is a writ commanding the
defendant to appear and answer to the bill, on pain of 100/.
But this is not all ; for, if the defendant, on service of the
subfioena, does not appear within the time limited by the
rules of the court, and plead, demur, or answer to the bill, he
is then said to be in contemfit ; and the respective processes of
t Stat. 14 and 15 Hen. VIII. c. 8.

(8) An injunction in the court of exchequer stays all further pro
ceedings, in whatever stage the cause may be ; but in chancery, if a
declaration
standing an be
injunction,
delivered,and
theexecution
party may
is only
proceed
stayed
to judgment
; but if no notwith
declara tion has been delivered, all proceedings at law are restrained. 3 Waodd.
411.
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contempt are in successive order awarded against him. The
first of which is an attachment, which is a writ in the
[444J nature of a cafiias, directed to the sheriff, and com
manding him to attach, or take up, the defendant,
and bring him into court. If the sheriff returns that the
defendant non est inventus, then an attachment with firocla
mations issues ; which, besides the ordinary form of attach
ment, directs the sheriff, that he cause public proclamations
to be made, throughout the county, to summon the defendant,
•upon his allegiance, personally to appear and answer. If this
be also returned with a non est inventus, and he still stands
out in contempt, a commission of rebellion is awarded against
him, for not obeying the king's proclamations according to
his allegiance ; and four commissioners therein named, or
any of them, are ordered to attach him wheresoever he may
be found in Great Britain, as a rebel and contemner of the
king's laws and government, by refusing to attend his sove
reign when thereunto required : since, as was before observ
edu, matters of equity were originally determined by the
king in person, assisted by his council ; though that business
is now devolved upon his chancellor. If upon this commis
sion of rebellion a non est inventus is returned, the court
then sends a serjeant at arms in quest of him ; and, if he
eludes the search of the serjeant also, then a sequestration
issues to seize all his personal estate, and the profits of his
real, and to detain them, subject to the order of the court.
Sequestrations were first introduced by sir Nicholas Bacon,
lord keeper in the reign of queen Elizabeth ; before which
the court found some difficulty in enforcing its process and
decrees v. After an order for a sequestration issued, the
plaintiff's bill is to be taken firo confesso, and a decree to be
made accordingly. So that the sequestration does not seem
to be in the nature of process to bring in the defendant, but
only intended to enforce the performance of the decree.
Thus much if the defendant absconds.
« pag. 55.

v 1 Vern. 421.
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IF the defendant is taken upon any of this process, he is
to be committed to the fleet, or other prison, till he puts in
his appearance, or answer, or performs whatever else
this process is issued to enforce, and also clears his [445]
contempts by paying the costs which the plaintiff has
incurred thereby. For the same kind of process (which was
also the process of the court of star-chamber till its dissolu
tion1*) is issued out in all sorts of contempts during the
progress of the cause, if the parties in any point refuse or
neglect to "obey the order of court.
THE process against a body corporate is by distringas, to
distrein them by their goods and chattels, rents and profits,
till they shall obey the summons or directions of the court.
And, if a peer is a defendant, the lord chancellor sends a
letter missive to him to request his appearance, together with
a copy of the bill ; and, if he neglects to appear, then he may
be served with a subjioena ; and, if he continues still in con
tempt, a sequestration issues out immediately against his lands
and goods, without any of the mesne process of attachments,
&c. which are directed only against the person, and there
fore cannot affect a lord of parliament. The same process
issues against a member of the house of commons, except
only that the lord chancellor sends him no letter missive.
THE ordinary process before mentioned cannot be sued
out till after service of the subfioena, for then the contempt
begins ; otherwise he is not presumed to have notice of the
bill : and therefore, by absconding to avoid the su6fioena, »
defendant might have eluded justice, till the statute 5 Geo.
II. c. 25. which enacts that, where the defendant cannot be
found to be served with process of subfioena, and absconds
(as is believed) to avoid being served therewith, a day shall
be appointed him to appear to the bill of the plaintiff; which
is to be inserted in the London gazette, read in the parish
church where the defendant last lived, and fixed up at the
w II Hym. Tact. 195.
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royal exchange ; and, if the defendant doth not appear upon
that day, the bill shall be taken firo confesso.
BUT ifofthe
thedefendant
bill, he is appears
next to demur,
regularly,
filead,
andortakes
answer.
a copy
[446]

A DEMURRER in equity is nearly of the same
nature as a demurrer in law ; being an appeal to the
judgment of the court, whether the defendant shall be bound
to answer the plaintiff's bill : as, for want of sufficient matter
of equity therein contained ; or where the plaintiff, upon his
own shewing, appears to have no right ; or where the bill
seeks a discovery of a thing which may cause a forfeiture of
any kind, or may convict a man of any criminal mis-beha
viour. For any of these causes a defendant may demur to
the bill. And .if, on demurrer, the defendant prevails, the
plaintiff's bill shall be dismissed : if the demurrer be over
ruled, the defendant is ordered to answer.
A PLEA may be either to ihc jurisdiction ; shewing that the
court has no cognisance of the cause : or to thefierson; shew
ing some disability in the plaintiff, as by outlawry, excom
munication, and the like: or it is in bar; shewing' some
matter wherefore the plaintiff can demand no relief, as an
act of parliament, a fine, a release, or a former decree. And
the truth of this plea the defendant is bound to prove, if put
upon it by the plaintiff. But as bills are often of a compli
cated nature, and contain various matter, a man may plead
as to part, demur as to part, and answer to the residue. But
no exceptions to formal minutiae in the pleadings will be
here allowed ; for the parties are at liberty, on the discovery
of any errors in form, to umend them x.
AN answer is the most usual defence that is made to a
plaintiff's bill. It is given in upon oath, -or the honor of
x En cest court de chauncerie, home ne
serra prejudice par son mispledying ou pur
defaut de forme, mes solonque le veryte del
mater, car il doit agarder solonque consciens,

et nemi ex rigore juris. (Dyversite des courts.
edit. 1534. fol. 296, 297. Bro. Abr. t, jurisdict!on, 50.)
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a peer or peeress : but, where there are amicable defendants,
their answer is usually taken without oath by consent of the
plaintiff. This method of proceeding is taken from the eccle
siastical courts, like the rest of the practice in chancery : for
there, in almost every case, the plaintiff may demand
the oath of his adversary in supply of proof. Formerly [447]
this was done in those courts with compurgators, in
the manner of our waging of law : but this has been long dis
used ; and instead of it the present kind of purgation, by the
single oath of the party himself, was introduced. This oath
was made use of in the spiritual courts, as well in criminal
cases of ecclesiastical cognisance, as in matters of civil right ;
and it was then usually denominated the oath ex officio : whereof
the high commission court in particular made a most extrava
gant and illegal use ; forming a court of inquisition, in which
all persons were obliged to answer, in cases of bare suspicion,
if the commissioners thought proper to proceed against them
ex officio for any supposed ecclesiastical enormities. But
when the high commission court was abolished by statute 1 6
Car. I. c. 11. this oath ex officio was abolished with it ; and it
is also enacted by statute 13 Car. II. st. I.e. 12. " that it shall
" not be lawful for any bishop or ecclesiastical judge to tender
" to any person the oath ex officio, or any other oath whereby
" the party maybe charged or compelled to confess, accuse, or
" purge himself of any criminal matter." But this does not
extend to oaths in a civil suit, and therefore it is still the prac
tice, both in the spiritual courts and in equity, to demand the
personal answer of the party himself upon oath. Yet if in the
bill any question be put, that tends to the discovery of any
crime, the defendant may thereupon demur, as was before
observed, and may refuse to answer.
IF the defendant lives within twenty miles of London, he
must be sworn before one of the masters of the court : if far
ther off, there may be a dedimus fiotestatem or commission to
take his answer in the country, where the commissioners
administer him the usual oath ; and then) the answer being
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sealed up, either one of the commissioners carries it up to the
court ; or it is sent by a messenger, who swears he received it
from one of the commissioners, and that the same has not been
opened or altered since he received it. An answer must be
signed by counsel, and must either deny or confess all
[44 8] the material parts of the bill ; or it may confess and
avoid, .that is, justify or palliate the facts. If one of
these is not done, the answer may be excepted to for insufficien
cy, and the defendant be compelled to put in a more sufficient
answer. A defendant cannot pray any thing in this his answer,
but to be dismissed the court: if he has any relief to pray
against the plaintiff, he must do it by an original bill of his
own, which is called a cross-hill.
AFTER answer put in, the plaintiff upon payment of costs
may amend his bill, either by adding new parties, or new mat
ter, or both, upon the new lights given him by the defendant ;
and the defendant is obliged to answer afresh to such amended
bill. But this must be before the plaintiff has replied to the
defendant's answer, whereby the cause is at issue ; for after
wards (9), if new matter arises, which did not exist before, he
must set it forth by a sufifilemental bill. There may be also a
bill of revivor, when the suit is abated by the death of any of
the parties ; in order to set the proceedings again in motion,
without which they remain at a stand. And there is likewise
a bill of interfileader ; where a person who owes a debt or rent
to one of the parties in suit, but, till the determination of it, he
knows not to which, desires that they may interplead, that he
may be safe in the payment. In this last case it is usual
to order the money to be paid into court, for the benefit
of such of the parties, to whom upon hearing the court shall
decree it to be due. But this depends upon circumstances ;
and the plaintiff must also annex an affidavit to his bill, swear
ing that he does not collude with either of the parties.
(9) Where new matter arises after filing the bill, it cannot be
introduced into the suit by amending the original bill, though issue
is not joined, but must be stated in a supplemental bill. 3 Att. 217.
\ Atk. 291.
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IF the plaintiff finds sufficient matter confessed in the
defendant's answer to ground a decree upon, he may proceed
to the hearing of the cause upon bill and answer only. But
in that case he must take the defendant's answer to be true
in every point. Otherwise the course is for the plaintiff to
reply generally to the answer, averring his bill to be true,
certain, and sufficient, and the defendant's answer to
be directly the reverse ; which he is ready to prove [449]
as the court shall award : upon which the defendant
rejoins, averring the like on his side ; which is joining issue
upon the facts in dispute. To prove which facts is the next
concern.
THIS is done by examination of witnesses, and taking their
defiositions in writing, according to, the manner of the civil
law. And for that purpose interrogatories are framed, or
posed
questions
to, and
in writing
asked of,
; which,
the witnesses
and which
in only,
the cause.
are to beThese
pro.interrogatories must be short and pertinent : not leading
ones ; (as " did not you see this, or, did not you hear that ?")
for if they be such, the depositions taken thereon will be
suppressed and not suffered to be read. For the purpose of
examining witnesses in or near London, there is an examin
er's office appointed ; but, for such as live in the country,
a commission to examine witnesses is usually granted to four
commissioners, two named of each side, or any three or two
of them, to take the depositions there. And if the witnesses
reside beyond sea, a commission may be had to examine
them there upon their own oaths, and (if foreigners) upon the
oaths of skilful interpreters. And it hath been established f
that the deposit'^n of an heathen who believes in the Supreme
Being, taken by commission in the most solemn manner
according to the custom of his own country, may be read in
evidence.
THE commissioners are sworn to take the examinations
truly and withouty partiality,
Omu-kund «. Barker.
and not
1 Atk.
to21.divulge them till pub-
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lished in the court of chancery ; and their clerks are also
sworn to secrecy. The witnesses are compellable by process
of subfioena, as in the courts of common law, to appear and
submit to examination. And when their depositions are
taken, they are transmitted to the court with the same care
that the answer of a defendant is sent.
[450]
IF witnesses to a disputable fact are old and infirm,
it is very usual to file a bill to perpetuate the testi
mony of those witnesses, although no suit is depending ; for,
it may be, a man's antagonist only waits for the death of some
of them to begin his suit. This is most frequent when lands
are devised by will away from the heir at law ; and the devi
see, in order to perpetuate the testimony of the witnesses to
such will, exhibits a bill in chancery against the heir, and
sets forth the will -verbatim therein, suggesting that the heir
is inclined to dispute its validity : and then, the defendant
having answered, they proceed to issue as in other cases,
and examine the witnesses to the will ; after which the cause
is at an end, without proceeding to any decree, no relief
being prayed by the bill : but the heir is entitled to his costs,
even though he contests the will. This is what is usually
meant by proving a will in chancery.
WHEN all the witnesses are examined, then, and not before,
the depositions may be published, by a rule to pass publicacation ; after which they are open for the inspection of all the
parties, and copies may be taken of them (10). The cause is
then ripe to be set down for hearing, which may be done at
the procurement of the plaintiff, or defendant, before either
the lord chancellor or the master of the rolls,. according to
the discretion of the clerk in court, regulated by the nature
and importance of the suit, and the arrear of causes depending
before each of them respectively. Concerning the authority
of the master of the rolls to hear and determine causes, and
his general power in the court of chancery, there were (not
(10) A decree cannot be made upon the deposition of one witness
only, in contradiction to the defendant's answer.
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many years since) divers questions and disputes very warmly
agitated ; to quiet which it was declared by statute 3 Geo. II.
ch. 30. that all orders and decrees by him made, except such
as by the course of the court were appropriated to the great
seal alone, should be deemed to be valid ; subject neverthe
less to be discharged or altered by the lord chancellor, and
so as they shall not be enrolled, till the same are signed by his
lordship. Either party may be subfioena'd to hear
judgment on the day so fixed for the hearing: and [451]
then, if the plaintiff does not attend, his bill is dis
missed with costs ; or, if the defendant makes default, a decree
will be made against him, which will be final, unless he pays
the plaintiff's costs of attendance, and shews good cause to
the contrary on a day appointed by the court. A plaintiff's
bill may also at any time be dismissed for want of prosecu
tion, which is in the nature of a nonsuit at law, if he suffers
three terms to elapse without moving forward in the cause.
WHEN there are cross causes, on a cross bill filed by the
defendant against the plaintiff in the original cause, they are
generally contrived to be brought on together, that the same
hearing and the same decree may serve for both of them.
The method of hearing causes in count is usually this. The
parties on both sides appearing by their counsel, the plaintiff's
bill is first opened, or briefly abridged, and the defendant's
answer also, by the junior counsel on each side : after which
the plaintiff's leading counsel states the case and the matters
in issue, and the points of equity arising therefrom : and then
such depositions as are called for by the plaintiff are read by
one of the six clerks, and the plaintiff may also read such part
of the defendant's answer, as he thinks material or conve
nient z : and after this the rest of the counsel for the plaintiff
make their observations and arguments. Then the defen
dant's counsel go through the same process for him, except
that
z Onatrialat
they may
lawiftheplaintiffreadsany
not read any part shews
of his
a rdianee
answer
on the
; and
truththe
of thedefcncounfartof the defendant's answer, he mint read
the white of H: for by reading any of it he

dant's testimony, and makrs the whole of hk
an*\ver evidencc.
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sel for the plaintiff are heard in reply. When all are heard,
the court pronounces the decree, adjusting every point in de
bate according to equity and good conscience ; which decree
being usually very long, the minutes of it are taken down,
and read openly in court by the registrar (l 1). The matter
of costs to be given to either party, is not here held to be a
point of right, but merely discretionary (by the statute
17 Ric. II. e. 6.) according to the circumstances of
T452]] the case, as they appear more or less favorable to
the party vanquished. And yet the statute 15 Henry
VI. c. 4. seems expressly to direct, that as well damages as
costs shall be given to the defendant, if wrongfully vexed in
this court.
THE chancellor's decree is either interlocutory or final. It
very seldom happens that the first decree can be final, or con
clude the cause ; for, if any matter of fact is strongly contro
verted, this court is so sensible of the deficiency of trial by
written depositions, that it will not bind the parties thereby,
but usually directs the matter to be tried by jury; especially
such important facts as the validity of a will, or whether A
is the heir at law to B, or the existence of a modus decimandi
or real and immemorial composition for tithes. But, as no
jury can be summoned to attend this court, the fact is usually
directed to be tried at the bar of the court of king's bench or
at the assizes, upon a feigned issue. For (in order to bring
it there, and have the point in dispute, and that only, put in
issue) an action is brought, wherein the plaintiff by a fiction
declares that he laid a wager of Si. with the defendant, that
A was heir at law to B ; and then avers that he is so ; and
therefore demands the 51. The defendant admits the feigned
wager, but avers that A is not the heir to B ; and there(11) It is not now the practice for the registrar to read the minutes
of the decree openly in court ; but any party to the suit may procure
a copy of them, and if there is any mistake, may move to have them
amended. But after a decree has been formally drawn up and entered,
no errors in it can be rectified on motion, or by any other proceeding thaa
rehearing the cause.
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upon that issue is joined, which is directed out of chancery
to be tried : and thus the verdict of the jurors at law deter
mines the fact in the court of equity. These feigned issues
seem borrowed from the sfionsio judicialis of the Romans*:
and are also frequently used in the courts of law, by consent
of the parties, .to determine some disputed rights without the
formality of pleading, and thereby to save much time and
expense in the decision of a cause (.12).
So likewise, if a question of mere law arises in the course
of a cause, as whether by the words of a will an estate for
life or in tail is created, or whether a future interest
devised by a testator shall operate as a remainder or [453]
an executory devise, it is the practice of this court
to refer it to the opinion of the judges of the court of king's
bench or common pleas, upon a case stated for that pur
pose ( 13) ; wherein all the material facts are admitted, and
a Nota est sponsio judicialis : " spondesne
" quingentos, si meus sit? spondeo, si tuus sit.
" Et- tu quoque spondesne quingentos, ni

" tuus sit ? spondeo, ni meus sit.'' Vide Heinec.
AntiquUat. I. 3. 1. 16. sec, 3. and Sigcn. dejudiciis. 1. 21. p. 466. citat. ibid.

(12) The consent of the court ought also to be previously obtained,
for a trial of a feigned issue without such consent is a contempt, which
will authorize the court to order the proceedings to be stayed.
4 T. R. 402.
(13) In a late case, the master of the rolls sitting for the lord chan
cellor, directed a case for the opinion ofthe court of king's bench, say
ing, he thought he had authority so to do when sitting for the lord
chancellor, though not when sitting at the rolls. (Horton v. Whitaker,
2 Bra. Chan. Ca. 88.) When a case is heard before the master of the
rolls sitting in his own court, on which he wishes to hare the opinion
of a court of law, he directs an action to be commenced by the parties
in a court of law in such form, that the question on which he has ti
doubt may be decided in that suit, and suspends his decree till the
court of law has given its judgment. The court of exchequer is both
a court of law and a court of equity fiiide ante 43.) ; therefore if a ques
tion of mere law arises in the course of the exercise of its equitable
jurisdiction, the barons will decide upon it in that suit, without refering it to another jurisdiction.
VOL. in.
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the point of law is submitted to their decision : who there
upon hear it .solemnly argued by counsel on both sides, and
certify their opinion to the chancellor. And upon such cer
tificate the decree is usually founded.
ANOTHER thing also retards the completion of decrees.
Frequently long accounts are to be settled, incumbrances and
debts to be inquired into, and a hundred little facts to be
cleared up, before a decree can do full and sufficient justice.
These matters are always by the decree on the first hearing
referred to a master in chancery to examine ; which exami
nations frequently last for years : and then he is to report
the fact, as it appears to him, to the court. This report may
be excepted to, disproved, and over-ruled ; or otherwise is
confirmed, and made absolute, by order of the court.
WHEN all issues are tried and settled, and all references to
the master ended, the cause is again brought to hearing upon
the matters of equity reserved ; and a final decree is made :
the performance of which is enforced (if necessary) by com
mitment of the person, or sequestration of the party's estate.
And if by this decree either party thinks himself aggrieved,
he may petition the chancellor for a rehearing ; whether it
was heard before his lordship, or any of the judges, sitting
for him, or before the master of the rolls. For whoever
may have heard the cause, it is the chancellor's decree, and
must be signed by him before it is enrolled b ; which is done
of coursea unless
rehearing
a rehearing
must be be
signed
desired.
by two
Every
counsel
petition
of chafor
[454]

cause,
racter, certifying
usually suCn
thatasthey
haveapprehend
been concerned
the cause
in the
is

proper to be reheared. And upon the rehearing, all the evi
dence taken in the cause, whether read before or not, is now
admitted to be read ; because it is the decree of the chancel
lor himself, who only now sits to hear reasons why it should
not be enrolled and perfected; at which time all omissions
b Stat. 3 Geo. II. c. 30. See p. 450.
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of either evidence or argument may be supplied'. But, after
the decree is once signed and enrolled, it cannot be reheard or
rectified, but by bill of review, or by appeal to the house of
lords.
A BILL of review may be had upon apparent error in judg
ment, appearing on the face of the decree ; or, by special leave
of the court, upon oath made of the discovery of new matter
or evidence, which could not possibly be had or used at the
time when the decree passed. But no new evidence or mat
ter then in the knowledge of the parties, and which might
have been used before, shall be a sufficient ground for a bill of
review.
AN aflpeal to parliament, that is, to the house of lords, is
the dernier resort of the subject who thinks himself aggrieved
by an interlocutory order or final determination in this court :
and it is effected by fietition to the house of peers, and not by
•writ oferror, as upon judgments at common law. This juris
diction is saidd to have begun in 18 Jac. I. and it is certain,
that the first petition, which appears in the records of parlia
ment, was preferred in that yeare ; and that the first which was
heard and determined (though the name of appeal was then a
novelty) was presented in a few months after f: both levelled
against the lord chancellor Bacon for corruption, and other mis
behaviour. It was afterwards warmly controverted by the house
of commons in the reign of Charles the second s. But this dis
pute is now at resth ; it being obvious to the reason of all man
kind, that, when the courts of equity became principal tribunals
for deciding causes of property, a revision of their de
crees (by way of appeal) became equally necessary, as [45 5J
a writ of error from the judgment of a court of law.
And, upon the same principle, from decrees of the chancellor
relating to the commissioners for the dissolution of chauntries,
&c. under the statute 37 Hen. VIII. c. 4. (as well as for chari
table uses under the statute 43 Eliz. c. 4.) an appeal to the
c Gilb. Rep. 151, 152.
d Com. Journ. 13 Mar. 1704.
e Lords' Journ. 23 Mar. 1620.

f Lords' Joura. 3. 11. 12 Dec. 1621.
g Com. Journ. 19 Nov. 1675, etc.
h Show. Farl. C. 81.
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king in parliament was always unquestionably allowed'1. But no
new evidence is admitted in the house of lords upon any account ;
this being a distinct jurisdiction k: which differs it very consi
derably from those instances, wherein the same jurisdiction
revises and corrects its own acts, as in rehearings and bills of
review. For it is a practice unknown to our law, (though
constantly followed in the spiritual courts,) when a superior
court is reviewing the sentence of an inferior, to examine the
justice of the former decree by evidence that was never pro
duced below. And thus much for the general method of pro
ceeding in the courts of equity.
i Duke's Charitable Uses, 62.

k GUb. Rep. US, 156.

THE END OF THE THIRD BOOK.
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N° I.
Proceedings on a 'Writ of RIGHT Patent.
§ 1.

Writ of RIGHT patent in the COURT BARON.

VJTEORGE the second by the grace of God of Great
Britain, France, and Ireland king, defender of the
faith, and so forth ; to Willoughby earl of Abingdon,
greeting. WE command you that without delay you
hold full right to William Kent esquire, of one mes
suage and twenty acres of land with the appurtenan
ces in Dorchester, which he claims to hold of you
by the free service of one penny yearly in lieu of all
services, of which Richard Allen deforces him. And
unless you so do, let the sheriff of Oxfordshire do it,
that we no longer hear complaint thereof for defect of
right. WITNESS ourself at Westminster, the twen$ieth day of August, in the thirtieth year of our reign.
Pledges of prosecution,

5 2. Writ of TOI.T, to remove it into the COVNTY COURT.

CHARLES MORTON esquire, sheriff of Oxfordshire,
to John Long, bailiff errant of our lord the king and
of myself, greeting. BECAUSE by the complaint of
William Kent esquire, personally present at my
county court, to wit, on Monday the sixth day of Sep
tember in the thirtieth year of the reign of our lord
GEORGE the second by the grace of God of Great

ii
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N° I. Britain, France, and Ireland king, defender ofthe faith,
*—•»—^ and so forth, at Oxford in the shirehouse there holden,
I am informed, that although he himself the writ of
our said lord the king of right patent directed to Willoughby earl of Abingdon, for this that he should hold
full right to the said William Kent of one messuage
and twenty acres of land with the appurtenances in
Dorchester within my said county, of which Richard
Allen deforces him, hath brought to the said Willoughby earl of Abingdon ; yet, for that the said Willoughby earl of Abingdon favoreth the said Richard
Allen in this part, and hath hitherto delayed to do full
right according to the exigence of the said writ, I
command you on the part of our said lord the king,
firmly enjoining, that in your proper person you go to
the court baron of the said Willoughby earl of Abing
don at Dorchester aforesaid, and take away the plaint,
which there is between the said William Kent and
Richard Allen by the said writ, into my county court
to be next holden ; and summon by good summoners
the said Richard Allen, that he be at rny county court
on Monday the fourth day of October next coming
at Oxford in the shirehouse there to be holden, to
answer to the said William Kent thereof. And have
you there then the said plaint, the summoners, and
this precept. GIVEN in my county court at Oxford
in the shirehouse, the sixth day of September, in. the
year aforesaid.
$ 3. Writ O/"PONE, to remove it into the court of COMMON
PLEAS.

GEORGE the second, by the grace of God of Great
Britain, France, and Ireland king,defender of the faith,
and so forth ; to the sheriff of Oxfordshire, greeting.
Put, at the request of William Kent, before our jus
tices at Westminster on the morrow of All Souls, the
plaint which is in your county court by our writ of
right, between the said William Kent demandant, and
Richard Allen tenant, of one messuage and twenty
acres of land with the appurtenances in Dorchester ;
and summon by good summoners the said Richard
Allen, that he be then there, to answer to the said
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William Kent thereof. And have you there the sum- N° I.
inoners and this writ.
WITNESS ourself at West- *—v—-'
minster, the tenth day of September, in the thirtieth
year of our reign.

§ 4.

Writ of RIGHT quia De-minus remisit Curiam.

GEORGE the second, by the grace of God of Great
Britain, France, and Ireland king, defender of the faith,
and so forth ; to the sheriff of Oxfordshire, greeting.
COMMAND Richard Allen, that he justly and without
delay render unto William Kent one messuage and
twenty acres of land with the appurtenances in Dor
chester, which he claims to be his right and inherit
ance, and whereupon he complains that the aforesaid
Richard unjustly deforces him. And unless he shall
so do, and if the said William shall give you security
of prosecuting his claim, then summon by good summoners the said Richard, that he appear before our
justices at Westminster on the morrow of All Souls,
to shew wherefore he hath not done it. And have
you there the summoners and this writ. WITNESS
ourself at Westminster, the twentieth day of August,
in the thirtieth year of our reign. Because Willoughby earl of Abingdon, the chief lord of that fee,
hath thereupon remised unto us his court.
Pledges of 7 John Doe, Summoners of the
Oohn Den. Sheriff's
Prosecution, 5 Rich. Hoe. within-named Richard, ^Rich.Fen. .R«urn-

APPENDIX.
N° I.
Baud.

§ S. The Secord, with Award of Battel.

PLEAS at Westminster before sir John Willis knight,
and his brethren, justices of the bench of the lord
the king at Westminster, of the term of saint Mi
chael in the thirtieth year of the reign of the lord
GEORGE the second, by the grace of God of Great
Britain, France, and Ireland king, defender of the
faith, &c.
Oxon,? WILLIAM KENT, esquire, by James Parto wit. J ker, his attorney, demands against Rich
ard Allen, gentleman, one messuage and twenty acres
of land, with the appurtenances, in Dorchester, as his
right and inheritance, by writ of the lord the king of
right, BECAUSE Willoughby Earl of Abingdon the
chief lord of that fee hath now thereupon remised to
the lord the king his court. AND WHEREUPON he saith,
that he himself was seized of the tenements aforesaid,
with the appurtenances, in his demesne as of fee and
right, in the time of peace, in the time of the lord
GEORGE the first late king of Great Britain, by taking
the esplees thereof to the valuef [of ten shillings, and
more, in rents, corn, and grass.] And that such is bis
Defence.
right he offers [suit and good proof.] AND the said
Richard Allen, by Peter Jones his attorney, comes and
defends the right of the said William Kent, and his
seisin, when [and where it shall behove him,] and all
[that concerns it,] and whatsoever [he ought to de
fend] and chiefly the tenements aforesaid with the
appurtenances, as of fee and right, [namely, one mes
suage and twenty acres of land, with the appurtenances,
Wager of
in Dorchester.] AND this he is ready to defend by
the body of his freeman, George Rumbold by name,
who is present here in court ready to defend the same
by his body, or in what manner soever the court of
the lord the king shall consider that he ought to de
fend. And if any mischance should befal the said
George (which God defend) he is ready to defend the
same by another man, who [is bounden and able to
Replication, defend it.] AND the said William Kent saith, that the

Writ.

t X. B. The clauses between hooks, in tins and the subsequent numbers of the
nppendis, are usually no otherwise expressed in the records than by an ire.

APPENDIX.

V

said Richard Allen unjustly defends the right of him N° I.
the said William, and his seisin, We. and all, &c. and *-—y—'
whatsoever, 45V. and chiefly of the tenements aforesaid,
with the appurtenances, as of fee and right, &c. ; be
cause he saith, that he himself was seized of the tene
ments aforesaid, with the appurtenances, in his demesne
as of fee and right, in the time of peace, in the time of
the said lord GEORGE the first late king of Great Bri
tain, by taking the esplees thereof to the value, &c.
AND that such is his right, he is prepared to prove by joinder of
the body of his freeman, Henry Broughton by name, whoBattel'
is present here in court ready to prove the same by his
body, or in what manner soever the court of the lord
the king shall consider that he ought to prove ; and if
any mischance should befall the said Henry (which God
defend) he is ready to prove the same by another man,
who, &c. AND hereupon it is demanded of the said
George and Henry, whether they are ready to make
battel, as they before have waged it ; who say that they are.
AND the same George Rumbold giveth gage of defend- Gage*
ing, and the said Henry Broughton giveth gage of prov-6"™'
ing ; and, such engagement being given as the manner
is, it is demanded of the said William Kent and Richard
Allen, if they can say any thing wherefore battel ought
not to be awarded in this case ; who say that they cannot.
THEREFORE IT is CONSIDERED, that battel be made Award of
thereon, tfc. AND the said George Rumbold findethpiedgck
pledges of battel, to wit, Paul Jenkins and Charles Car
ter ; and the said Henry Broughton findeth also pledges
of battel, to wit, Reginald Read and Simon Taylor.
AND THEREUPON day is here given as well to the said continuWilliam Kent as to the said Richard Allen, to wit, onancethe morrow of saint Martin next coming, by the assent
as well of the said William Kent as of the said Richard
Allen. And it is commanded that each of them then
have here his champion, sufficiently furnished with com
petent armor as becomes him, and ready to make the
battel aforesaid ; and that the bodies of them in the mean
time be safely kept, on peril that shall fall thereon. AT champions
which day here come as well the said William Kent asaPi)carthe said Richard Allen by their attorneys aforesaid, and
the said George Rumbold and Henry Broughton in
their proper persons likewise come, sufficiently furnish
ed with competent armor as becomes them, ready to
VOL. III.
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make the battel aforesaid, as they had before waged itAND hereupon day is further given by the court here,
as well to the said William Kent as to the said Richard Al
len, at Tothill near the city of Westminster in the county
ofMiddlesex, to wit, on the morrow of the purification of
the blessed virgin Mary next coming, by the assent as
well of the said William as of the aforesaid Richard.
And it is commanded, that each of them have then there
his champion, armed in the form aforesaid, ready to
make the battel aforesaid, and that their bodies in the
mean time, We. At which day here, to wit, at Tothill
aforesaid, comes the said Richard Allen by his attorney
aforesaid, and the said George Rumbold and Henry
Broughton in their proper persons likewise come, suf
ficiently furnished with competent armor as becomes
them, ready to make the battel aforesaid, as they before
had waged it. And the said William Kent being solemn
ly called doth not come, nor hath prosecuted his writ
'aforesaid. THEREFORE IT is CONSIDERED, that the
same William and his pledges of prosecuting, to wit,
John Doe and Richard Roe, be in mercy for his false
complaint, and that the same Richard go thereof withment "for' out a ^y' *5>c' anc^ a'so tnat tne said Richard do hold
the tenant. the tenements aforesaid with the appurtenances, to him
and his heirs, quit of the said William and his heirs, for
ever, We.

§ 6. Trial by the grand Assize.

Defencc.
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|[of the seisin alleged by the said William.] And
he therefore prays, that it may be inquired by the
assize, whether the said William Kent was seized of
the tenements aforesaid with the appurtenances in his
demesne as of fee in the time of the said lord the king
GEORGE the first, as the said William in his demand
before hath alleged. THEREFORE it is commanded s"
the sheriff, that he summon by good summoners four,
lawful knights of his county, girt with swords, that
they be here on the octaves of saint Hilary next com
ing, to make election of the assize aforesaid. The
same day is given as well to the said William Kent
as to the said Richard Allen here, &c. At which day
here come as well the said William Kent, as the said
Richard Allen ; and the sheriff, to wit, sir Adam
Alstone knight now returns, that he had caused to be Return,
summoned Charles Stephens, Randal Whelev, Toby
Cox, and Thomas Munday, four lawful knights of his
county, girt with swords, by John Doe and Richard
Roe his bailiffs, to be here at the said octaves of saint
Hilary, to do as the said writ thereof commands and
requires; and that the said summoners, and each, of
them, are mainprized by John Day and James Fletcher.
ler,
Whereupon
Toby Cox,
the said
and Charles
ThomasStephens,
Munday,Randal
four lawful
Wheknights of the county aforesaid, girt with swords,
being called, in their proper persons come, and, being Election of
sworn, upon their oath in the presence of the parties ton.***°80'
aforsaid chose of themselves and others twenty-four,
to wit, Charles Stephens, Randal Wheler, Toby Cox,
Thomas Munday, Oliver Greenway, John Boys,
Charles Price, knights, Daniel Prince, William Day,
Roger Lucas, Patrick Fleming, James Harris, John
Richardson, Alexander Moore, Peter Payne, Robert
Quin, Archibald Stewart, Bartholomew Norton, and
Henry Davis, esquires, John Porter, Christopher Ball,
Benjamin Robinson, Lewis Long, William Kirby,
gentlemen, good and lawful men of the county afore
said, who neither are of kin to the said William
Kent nor to the said Richard Allen, to make re
cognition of the grand assize aforesaid. THERE- r«iireyj«*».
FORE it is commanded the sheriff, that he cause
them to come here from the day of Easter in fifteen
days, to make the recognition aforesaid. The
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N° I. same day is there given to the parties aforesaid.
\~-Y~~I At which day here come as well the said William
Recogniton Kent as the said Richard Allen, by their attorneys
aforesaid, and the recognitors of the assize whereof
mention is above made being called, come, and certain
of them, to wit, Charles Stephens, Randal Wheler,
Toby Cox, Thomas Munday, Charles Price, knights,
Daniel Prince, Roger Lucas, William Day, James
Harris, Peter Payne, Robert Quin, Henry Davis,
John Porter, Christopher Ball, Lewis Long, and Wil
liam Kirby, being elected, tried, and sworn, upon
Verdictforthe their oath say, that the said William Kent hath more
Demmdant. right to have the tenements aforesaid with the appur
tenances to him and his heirs, as he demandeth the
same, than the said Richard Allen to hold the same
as he now holdeth them, according as the said Wil
liam Kent by his writ aforesaid hath supposed.
Judgment. THEREFORE IT is CONSIDERED, that the said Wil
liam Kent do recover his seisin against the said
Richard Allen of the tenements aforesaid with the
appurtenances, to him and his heirs, quit of the said
Richard Allen and his heirs, for ever : and the said
Richard Allen, in mercy, &c.
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NO II.

Proceedings on an Action of Tresfiass in EJECTMENT,
by Original, in the King's Bench.
GEORGE the§ 1.second,
The Original
by the
Writ.grace of God
Great Britain, France, and Ireland king, defender of
the faith, and so forth ; to the sheriff of Berkshire,
greeting. IF Richard Smith shall give you security
of prosecuting his claim, then put by gage and safe
pledges William Stiles, late of Newbury, gentleman,
so that he be before us on the morrow of All Souls,
wheresoever we shall then be in England, to shew
wherefore with force and arms he entered into one
messuage with the appurtenances, in Sutton, which
John Rogers esquire, hath demised to the aforesaid
Richard, for a term which is not yet expired, and
ejected him from his said farm, and other enormities
to him did, to the great damage of the said Richard,
and against our peace. And have you there the names
of the pledges, and this writ. WITNESS ourself at
Westminster, the twelfth day of October, in the
twenty-ninth year of our reign.
The within-named") T , n
Pledgesof 75 John
Doe.
WilliamStilesisat£i°
i. ?p
prosecution,
Richard
Roe. Uched
by pledges, 5
Alchard
Fen' """""

§ 2. Copy
gives
ofNotice
the Declaration
thereupon toagainst
the Tenant
the casual
in possession.
Ejector ; mho

,

Michaelmas, the 29th of king George the second.

to
Berks,
wit. 5) WILLIAM
said county,
STILES,
gentleman,
late of was
Newbury
attached
in the
to D«i»ra»'°p'
answer Richard Smith, of a plea, wherefore with force
and arms he entered into one messuage, with the ap-
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N° II. purtenances, in Sutton in the county aforesaid, which
*—y—' John Rogers esquire demised to the said Richard
Smith for a term which is not yet expired, and ejected
him from his said farm, and other wrongs to him did,
to the great damage of the said Richard, and against
the peace of the lord the king, &c. And whereupon
the said Richard by Robert Martin his attorney com
plains, that whereas the said John Rogers, on the first
day of October in the twenty-ninth year of the reign
of the lord the king that now is, at Sutton aforesaid,
had demised to the same Richard the tenement afore
said, with the appurtenances, to have and to hold the
said tenement, with the appurtenances, to the said
Richard and his assigns, from the feast of saint Mi
chael the archangel then last past, to the end and term
of five years from thence next following and fully to
be complete and ended, by virtue of which demise the
said Richard entered into the said tenement, with the
appurtenances, and was thereof possessed ; and the
said Richard being so possessed thereof, the said
William afterwards, that is to say, on the said first
day of October in the said twenty-ninth year, with
force and arms, that is to say, with swords, staves,
and knives, entered into the said tenement, with the
appurtenances, which the said John Rogers demised
to the said Richard in form aforesaid for the term
aforesaid, which is not yet expired, and ejected the
said Richard out of his said farm, and other wrongs
to him did, to the great damage of the said Richard,
and against the peace of the said lord the king;
whereby the said Richard saith, that he is injured and
damaged to the value of twenty pounds. And there
upon he brings suit, &c.
Martin, for the plaintiff. }
Peters, for the defendant. £

Noticc.

Pledges of ? John Doe.
prosecution, C Richard Roe.

Mr. George Saunders,
I AM informed that you are in possession of, or
claim title to, the premises mentioned in this decla
ration of ejectment, or to some part thereof; and I,
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being sued in this action as a casual ejector, and hav- N° II.
ing no claim or title to the same, do advise you to i"-y~-^
appear next Hilary term in his majesty's court of
king's bench at Westminster, by some attorney of
that court, and then and there, by a rule to be made
of the same court, to cause yourself to be made
defendant in my stead ; otherwise I shall suffer judg
ment to be entered against me, and you will be turned
out of possession.
Your loving friend,
William Stiles.
5 January, 1756.

$ 3.

The Rule of Court.

Hilary Term, in the twenty-ninth Year of King GEORGE the
second.

Berks,?
IT is ORDERED
by• the court,
by the Smi*
. >
, .
,
i
. • J
Stiles ; for one
to wit. 5 assent of both parties, and their attor- messuage with
neys, that George Saunders, gentleman, may be made SuiSJto'&lt.
defendant, in the place of the now defendant William $£,
Stiles, and shall immediately appear to the plaintiff's
action, and shall receive a declaration in a plea of tres
pass and ejectment of the tenements in question, and
shall immediately plead thereto, not guilty ; and, upon
the trial of the issue, shall confess lease, entry, and
ouster, and insist upon his title only. And if, upon
trial of the issue, the said George do not confess lease,
entry, and ouster, and by reason thereof the plaintiff
cannot prosecute his writ, then the taxation of fcosts
upon such nonfiros. shall cease, and the said George
shall pay such costs to the plaintiff, as by the court of
our lord the king here shall be taxed and adjudged for
such his default in non-performance of this rule ; and
judgment shall be entered against the said William
Stiles, now the casual ejector, by default. And it is
further ordered, that, if upon the trial of the said issue
a verdict shall be given for the defendant, or if the
plaintiff shall not prosecute his writ, upon any other
cause, than for the not confessing lease, entry, and

iui
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N* II. ouster as aforesaid, then the lessor of the plaintiff
l-u-y-TLV shall pay costs, if the plaintiff himself doth not pay
them'
By the Court.
Martin, for the plaintiff.
Newman, for the defendant.
$ 4. The Record.

PLEAS before the lord the king at Westminster, of the
term of saint Hilary, in the twenty-ninth year of the
reign of the lord GEORGE the second, by the grace
of God of Great Britain, France, and Ireland king,
defender of the faith, &c.
Berks, ? GEORGE SAUNDERS, late of Sutton in the
to wit. 5 county aforesaid, gentleman, was attached
to answer Richard Smith, of a plea, wherefore with
force and arms he entered into one messuage, with the
appurtenances, in Sutton, which John Rogers esquire
hath demised to the said Richard for a term which is
not yet expired, and ejected him from his said farm,
and other wrongs to him did, to the great damage of
the said Richard, and against the peace of the lord the
Deelaration, king that now is. AND WHEREUPON the said Rich
ard by Robert Martin his attorney complains, that
whereas the said John Rogers on the first day of
October in the twenty -ninth year of the reign of the
lord the king that now is, at Sutton aforesaid, had
demised to the same Richard the tenement aforesaid,
with the appurtenances, to have and to hold the said
tenement, with the appurtenances, to the said Rich
ard and his assigns, from the feast of saint Michael
the archangel then last past, to the end and term of
five years from thence next following and fully to be
complete and ended ; by virtue of which demise the
said Richard entered into the said tenement, with the
appurtenances, and was thereof possessed : and, the
said Richard being so possessed thereof, the said
George afterwards, that is to say, on the first day of
October in the said twenty -ninth year, with force and
arms, that is to say, with swords, staves, and knives,
entered into the said tenement, with the appurtenan
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ces, which the said John Rogers demised to the N° II.
said Richard in form aforesaid for the term aforesaid »•—V- ~J
which is not yet expired, and ejected the said Rich
ard out of his said farm, and other wrongs to him did,
to the great damage of the said Richard, and against
the peace of the said lord the king ; whereby the said
Richard saith that he is injured and endamaged to the
value of twenty pounds ; and thereupon he brings suit,
[and good proof.] AND the aforesaid George Saun- Defence,
ders, by Charles Newman his attorney, comes and
defends the force and injury, when [and where it shall
behove him ;] and saith that he is in no wise guilty
the trespass and ejectment aforesaid, as the said6
Richard above complains against him ; and thereof he
puts himself upon the country : and the said Richard issue,
doth likewise the same ; THEREFORE let a jury come Vemre
thereupon before the lord the king, on the octave ofawlu'd<)d
the purification of the blessed virgin Mary, whereso
ever
of
kinhetoshall
the said
then Richard,
be in England
nor to ;the
who
said
neither
George
[are
;]
,
to recognise [whether the said George be guilty of
the trespass and ejectment aforesaid :] because as
well [the said George, as the said Richard, between
whom the difference is, have put themselves on the
said jury.] The same day is there given to the par
ties aforesaid. AFTERWARDS the process therein, Respite, fo>
being continued between the said parties of the plca^ors.'^
aforesaid by the jury, is put between them in respite,
before the lord the king, until the day of Easter in
fifteen days, wheresoever the said lord the king shall w;« Proathen be in England ; unless the justices of the lord
the king assigned to take assizes in the county afore
said, shall have come before that time, to wit, on
Monday the eighth day of March, at Reading in the
said county by the form of the statute [in that case
provided,] by reason of the default of the jurors,
[summoned to appear as aforesaid.] At which day
before the lord the king, at Westminster, come the
parties aforesaid by their attorneys aforesaid ; and the
aforesaid justices of assize, before whom [the jury
aforesaid came,] sent here their record before them,
had in these words, to wit : AFTERWARDS, at the day pOMe.
and place within contained, before Heneage Legge,
esquire, one of the barons of the exchequer of the,
VOL. in.
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N° II. lord the king ; and sir John Eardley Wilmot, knight,
I—v-^J one of the justices of the said lord the king, assigned
to hold pleas before the king himself, justices of the
said lord the king, assigned to take assizes in the
county of Berks by the form of the statute [in that
case provided,] come as well the within-named Rich
ard Smith, as the within-written George Saunders, by
their attorneys within contained ; and the jurors of
the jury whereof mention is within made being called,
certain ofthem, to wit, Charles Holloway, John Hooke,
Peter Graham, Henry Cox, William Brown, and Fran
cis Oakley, come, and are sworn upon. that jury : and
because the rest of the jurors of the same jury did
not appear, therefore others of the by-standers being
chosen by the sheriff, at the request of the said
Richard Smith, and by the command of the justices
aforesaid, are appointed anew, whose names are af
fixed to the panel within written, according to the
form of the statute in such case made and provided ;
which said jurors so appointed anew, to wit, Roger
Bacon, Thomas Small, Charles Pye, Edward Haw
kins, Samuel Roberts, and Daniel Parker, being like
wise called, come ; and together with the other jurors
aforesaid before empanneled and sworn, being elec
ted, tried, and sworn, to speak the truth of the matter
within contained, upon their oath say, that the aforeverdictfor said George Saunders is guilty of the trespass and
the plaintiff.
.
° .
.
.°
'
r
ejectment
within-wntten,
in
manner
and, form
as the
aforesaid Richard Smith within complains against
him ; and assess the damages of the said Richard
Smith, on occasion of that trespass and ejectment,
besides his costs and charges which he hath been put
unto about his suit in that behalf, to twelve pence :
and, for those costs and charges, to forty shillings.
WHEREUPON the said Richard Smith, by his attorney
aforesaid, prayeth judgment against the said George
Saunders, in and upon the verdict aforesaid by the
jurors aforesaid given in the form aforesaid : and the
Motion in said George Saunders, by his attorney aforesaid saith,
judgment. that the court here ought not to proceed to give judg
ment upon the said verdict, and prayeth that judgment
against him the said George Saunders, in and upon the
verdict aforesaid by the jurors aforesaid given in the
form aforesaid, may be stayed, by reason that the said
verdict is insufficient and erroneous, and that the same
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verdict may be quashed, and that the issue aforesaid N° II.
may be tried anew by other jurors to be afresh empan- v— y«-^
neled. And, because the court of the lord the king here Continuance.
is not yet advised of giving their judgment of and upon
the premises, therefore day thereof is given as well
to the said Richard Smith as the said George Saundersj before the lord the king, until the morrow of
the Ascension of our Lord, wheresoever the said lord
the king shall then be in England, to hear their judg
ment of and upon the premises, for that the court of
the lord the king is not yet advised thereof. At which
day before the lord the king at Westminster, come
the parties aforesaid by their attorneys aforesaid ; up
on which, the record and matters aforesaid having
been seen, and by the court of the lord the king now
here fully understood, and all and singular the premises
having been examined, and mature deliberation being
had thereupon, for that it seems to the court of the
lord the king now here that the verdict aforesaid is opinion of
in nowise insufficient or erroneous, and that the same the court'
ought not to be quashed, and that no new trial ought
to be had of the issue aforesaid, THEREFORE IT isJudgment for
CONSIDERED, that the said Richard do recover against thenriffthe said George his term yet to come, of and in the
said tenements, with the appurtenances, and the said
damages assessed by the said jury in form aforesaid,
and also twenty-seven pounds six shillings and eight costs,
pence for his costs and charges aforesaid, by the court
of the lord the king here awarded to the said Richard,
with his assent, by way of increase ; which said da
mages in the whole amount to twenty-nine pounds
seven shillings and eight pence. " And let the said capiaturpro
" George be taken, [until he maketh fine to the lord-/1"*" the king]." * AND HEREUPON the said Richard by Wntofposhis attorney aforesaid prayeth a writ of the lord the*3™"
king, to be directed to the sheriff of the county afore
said, to cause him to have possession of his term afore
said yet to come, of and in the tenements aforesaid,
with the appurtenances : and it is granted unto him,
returnable before the lord the king on the morrow of
the holy Trinity, wheresoever he shall then be in
England. At which day before the lord the king, at and return.
Westminster, cometh the said Richard by his attorney
aforesaid ; and the sheriff, that is to say, sir Thomas
* Now emitted. See page 398.
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N° III. Reeve, knight, now sendeth, that he by virtue of the
»—-Y—' writ aforesaid to him directed, on the ninth day of
June last past, did cause the said Richard to have his
possession of his term aforesaid yet to come, of and
in the tenements aforesaid, with the appurtenances,
as he was commanded.

N° III.
Proceedings on an Diction of DEBT in the Court of
Common Pleas ; removed into the King's Bench by
Writ of ERROR.
§ 1. Original.
fraccipc.

GEORGE the second, by the grace of God of
Great Britain, France, and Ireland king, defender of
the faith, and so forth ; to the sheriff of Oxfordshire,
greeting. COMMAND Charles Long, late of Burford,
gentleman, that justly and without delay he render to
William Burton two hundred pounds, which he owes
him and unjustly detains, as he saith. And unless he
shall so do, and if the said William shall make you
secure of prosecuting his claim, then summon by
good summoners the aforesaid Charles, that he be
before our justices, at Westminster, on the octave of
saint Hilary, to shew wherefore he hath not done it.
And have you there then the summoners, and this
writ. WITNESS ourself at Westminster, the twentyfourth day of December, in the twenty-eighth year
of our reign.

Sheriff's
return.

Pledges " John Doe.
Summoners
of the"_ Roger Morris.
Charles Long,
of prose- j Richard Roe. within-named
J Henry Johnson.
cution, _J

§ 2. Process.

Attachment.

GEORGE the second, by the grace of God of
Great Britain, France, and Ireland king, defender of
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the faith, and so forth; to the sheriff of Oxfordshire, N°
greeting. PUT by gage and safe pledges Charles
Long, late of Burford, gentleman, that he be before fav
our justices at Westminster, on the octave of the
purification of the blessed Mary, to answer to Wil
liam Burton of a plea, that he render to him two
hundred pounds, which he owes him and unjustly
detains, as he saith ; and to shew wherefore he was
not before our justices at Westminster on the octave
of saint Hilary, as he was summoned. And have
there then the names of the pledges and this writ.
WITNESS sir John Willes, knight, at Westminster,
the twenty-third day of January, in the twenty-eighth
year of our reign.
The within-named Charles Long ? Edward Leigh, sheriff's
is attached by Pledges,
J Robert Tanner. rctur"
GEORGE the second, by the grace of God ofDutnng
Great Britain, France, and Ireland king, defender of
the faith, and so forth ; to the sheriff of Oxfordshire,
greeting. WE command you, that you distrein
Charles Long, late of Burford, gentleman, by all his
lands and chattels within your bailiwick, so that neither
he nor any one through him may lay hands on the
same, until you shall receive from us another com
mand thereupon ; and that you answer to us of the
issues of the same ; and that you have his body before
our justices at Westminster from the day of Easter
in fifteen days, to answer to William Burton of a plea,
that he render to him two hundred pounds which he
owes him and unjustly detains, as he saith, and to hear
his judgment of his many defaults. WITNESS sir
John Willes, knight, at Westminster, the twelfth day
of February, in the twenty-eighth year of our reign.
The within-named Charles Long hath nothing in sheriff's
my bailiwick, whereby he may be distreined.
MW"'
GEORGE the second, by the grace of God
Great Britain, France, and Ireland king, defender o
the faith, and so forth ; to the sheriff of Oxfordshire,
greeting. WE command you, that you take Charles
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III. Long) late of Burford, gentleman, if he may be found
»^ in your bailiwick, and him safely keep, so that you
may have his body before our justices at Westmin
ster from the day of Easter in five weeks, to answer
to William Burton, gentleman, of a plea, that he
render to him two hundred pounds, which he owes
him and unjustly detains, as he saith ; and whereupon
you have returned to our justices at Westminster,
that the said Charles hath nothing in your bailiwick,
whereby he may be distreined. And have you there
then this writ. WITNESS sir John Willes, knight,
at Westminster, the sixteenth day of April, in the
twenty -eighth year of our reign.
Sheriff's
The within-named Charles Long is not found in
return.
my bailiwick.
ventut.
fatatum
capias.

Sheriff's
return.
Cfpi corpus.

GEORGE the second, by the grace of God of
Great Britain, France, and Ireland king, defender of
the faith, and so forth ; to the sheriff of Berkshire,
greeting. WE command you, that you take Charles
Long, late of Burford, gentleman, if he may be found
in your bailiwick, and him safely keep, so that you
may have his body before our justices at Westmin
ster, on the morrow of the holy Trinity, to answer to
William Burton, gentleman, of a plea, that he render
to him two hundred pounds, which he owes him and
unjustly detains, as he saith ; and whereupon our
sheriff of Oxfordshire hath made a return to our jus
tices at Westminster, at a certain day now past, that the
aforesaid Charles is not found in his bailiwick ; and
thereupon it is testified in our said court, that the
aforesaid Charles lurks, wanders, and runs about in
your county. And have you there then this writ.
WITNESS sir John Willes, knight, at Westminster,
the seventh day of May, in the twenty -eighth year of
our reign.
By virtue of this writ to me directed, I have taken
the body of the within-named Charles Long ; which I
have ready at the day and place within contained,
according as by this writ it is commanded me.
" Or, ufion the Return of Non est inventus ufion
" the first Capias, the. Plaintiff may sue out an
" Alias anda Pluries, and thence firoceed to Out" lawry ; thus:
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" GEORGE the second, by the grace of God of Great N« III.
" Britain, France, and Ireland king, defender of the faith,
" and so forth ; to the sheriff of Oxfordshire, greeting.^
" WE command you, as formerly we commanded you,
" that you take Charles Long, late of Burford, gentle" man, if he may be found in your bailiwick, and him
" safely keep, so that you may have his body before our
" justices at Westminster, on the morrow of the holy
" Trinity, to answer to William Burton, gentleman, of a
" plea, that he render to him two hundred pounds, which
" he owes him and unjustly detains, as he saith. And
" have you there then this writ. WITNESS sir John
" Willes, knight, at Westminster, the seventh day of
" May, in the twenty-eighth year of our reign.
" The within-named CharlesT-ong is not found in my « sheriff.
" bailiwick.
"SSTii
•' imieiitur

" GEORGE the second, by the grace of God of«Pi<n«*
" Great Britain, France, and Ireland king, defender of"""""" the faith, and so forth ; to the sheriff of Oxfordshire,
" greeting. WE command you, as we have more than
" once commanded you, that you take Charles Long,
" late of Burford, gentleman, if he may be found in
" yowr bailiwick, and him safely keep, so that you may
" have his body before our justices at Westminster, from
" the day of the holy Trinity in three weeks, to answer
" to William Burton, gentleman, of a plea, that he ren" der to him two hundred pounds, which he owes him
" and unjustly detains, as he saith. And have you there
" then this writ. WITNESS sir John Willes, knight, at
" Westminster, the thirtieth day of May, in the twenty" eighth year of our reign.
" The within-named Charles Long is not found in my « sheriff*
" bailiwick.
* fton etc
' ' invcntus.

" GEORGE the second, by the grace of God of Great «
" Britain, France, and Ireland king, defender of the faith, "'*"•
" and so forth ; to the sheriff of Oxfordshire, greeting.
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N° III. " WE command you, that you cause Charles Long, late
" ofBurford, gentleman, to be required from county court
" to county court, until, according to the law and custom
" of our realm of England, he be outlawed, if he doth
" not appear : and if he doth appear, then take him and
" cause him to be safely kept, so that you may have his
" body before our justices at Westminster, on the mor" row of All Souls, to answer to William Burton, gentle" man, of a plea, that he render to him two hundred
" pounds, which he owes him and unjustly detains, as
" he saith ; and whereupon you have returned to our jus" tices at Westminster, from the day of the holy Trinity
" in three weeks, that he is not found in your bailiwick.
" And have you there then this writ. WITNESS sir
" John Willes, knight, at Westminster, the eighteenth
" day of June, in the twenty-eighth year of our reign.
^sheriff's

" By virtue of this writ to me directed, at my county
" court held at Oxford, in the county of Oxford, on
" Thursday the twenty-first day of June, in the twenty" ninth year of the reign of the lord the king within" written, the within-named Charles Long was required
" the first time and did not appear : and at my county
""**""• " court held at Oxford aforesaid, on Thursday the twen" ty-fourth day of July in the year aforesaid, the said
" Charles Long was required the second time, and did
£ ftrtio " not appear : and at my county court held at Oxford
" aforesaid, on Thursday the twenty-first day of August
" in the year aforesaid, the said Charles Long was re" Quarto " quired the third time, and did not appear: and at my
"cxoaiu. " county court held at Oxford aforesaid, on Thursday
" the eighteenth day of September, in the year aforesaid,
" the said Charles Long was required the fourth time,
" and did not appear : and at my county court held at
" Oxford aforesaid, on Thursday the sixteenth day of
" October in the year aforesaid, the said Charles Long
" 7*0 utta- " was required a fifth time, and did not appear : there"gotta. u fore the said Charles Long, by the judgment of the Co" roners of the said lord the king, of the county aforesaid,
" according to the law and custom of the kingdom of
" England, is outlawed.
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" GEORGE -the second, by the grace of God of N° III.
" Great Britain, France, and Ireland king, defender of
" the faith, and so forth ; to the sheriff of Oxfordshire,"
" greeting. WHEREAS by our writ we have lately "
" commanded you that you should cause Charles
" Long, late of Burford, gentleman, to be required
" from county court to county court, until according
" to the law and custom of our realm of England he
" should be outlawed, if he did not appear : and if he
" did appear, then that you should take him and cause
" him to be safely kept, so that you might have his
" body before our justices at Westminster, on the
" morrow of All Souls, to answer to William Burton,
" gentleman, of a plea, that he render to him two hun" dred pounds, which he owes him and unjustly
" detains, as he saith : THEREFORE we command
" you, by virtue of the statute in the thirty-first year
" of the lady Elizabeth late queen of England made
" and provided, that you cause the said Charles Long
" to be proclaimed upon three several days according
" to the form of that statute ; (whereof one proclama" tion shall be made at or near the most usual door of
" the church of the parish wherein he inhabits) that
" he render himself unto you ; so that you may have
" his body before our justices at Westminster at the
" day aforesaid to answer the said William Burton of
" the plea aforesaid. And have you there then this
" writ. WITNESS sir John Willes, knight, at West-.
" minster, the eighteenth day of June, in the tvventy" eighth year of our reign.
" By virtue of this writ to me directed, at my county *
" cdurt held at Oxford, in the county of Oxford, on ;!
"Thursday the twenty-sixth day of June, in the «
" twenty-ninth year of the reign of the lord the king
" within-written, I caused to be proclaimed the first
" time ; and at the general quarter sessions of the
" peace, held at Oxford aforesaid, on Tuesday the
" fifteenth day of July in the year aforesaid, I caused
" to be proclaimed the second time ; and at the most
" usual door of the church of Burford within-written,
" on Sunday the third day of August in the year afore" said, immediately after divine service, one month at
" the least before the within-named Charles Long
VOL. in.
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N° III. " required the fifth time, I caused to be proclaimed
" 'the third time, that the said Charles Long should
" render himself unto me, as within it is command" ed me.
<c GEORGE the second, by the grace of God of
" Great Britain, France, and Ireland king, defender of
" the faith, and so forth ; to the sheriff of Berkshire,
" greeting. WE command you, that you omit not by
" reason of any liberty of your county, but that you
" take Charles Long, late of Burford in the county of
" Oxford, gentleman, (being outlawed in the said
" county of Oxford, on Thursday the sixteenth day of
" October last past, at the suit of William Burton,
" gentleman, of a plea of debt, as the sheriff of Ox" fordshire aforesaid returned to our justices at West" minster on the morrow of All Souls then next
" ensuing,) if the said Charles Long may be found in
" your bailiwick ; and him safely keep, so that you
" may have his body before our justices at Westmin" ster, from the day of saint Martin in fifteen days to
" do and receive what our court shall consider con" cerning him in this behalf. WITNESS sir John
" Willes, knight, at Westminster, the sixth day of
" November, in the twenty-ninth year of our reign.
• sheriff's
• cepi'corput. "
"
"
"

" By virtue of this writ to me directed, I have
taken the body of the within-named Charles Long ;
which I have ready at the day and place withincontained, according as by this writ it is commanded me.

' r § 3.

* Bill of Middlesex, and Latitat thereupon in tht
Court of King's Bench.

fford
ass?'

" Middlesex,? " THE SHERIFF is commanded
" to wit.
J " tnat ne ta^e Charles Long, late of
" in
Burford
his bailiwick,
in the county
and him
of Oxford,
safelyifkeep,
he maysobethat
found
he
» Note, that sect. 3, and sect. 4, are the usual method of process, to compel an
app Tirance in the courts of king's btnchsnA exchequer; in which the practice of
those courts does principally differ from that of the court of common pleas; the
subsL-qudnt stages of proceedings being nearly alike in them all.
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" may have his body before the lord the king at West- N° III.
" minster, on Wednesday next after fifteen days of >—v—j
" Easter, to answer William Burton, gentleman, of a
" plea of trespass; [AND ALSO to a bill of the said"/fc«iom
" William against the aforesaid Charles, for two hun-"mdcbt'
" dred pounds of debt, according to the custom of the
" court of the said lord the king, before the king
" himself to be exhibited ;] and that he have there
" then this precept.
" The
within-named
Charles Long• is not found in ""
.,
, ... . .
" my baihwick.
"
"
" GEORGE the second, by the grace of God of"
" Great Britain, France, and Ireland king, defender of
" the faith, and so forth ; to the sheriff of Berkshire,
" greeting. WHEREAS we lately commanded our
" sheriff of Middlesex, that he should take Charles
" Long, late of Burford in the county of Oxford, if he
" might be found in his bailiwick, and him safely
" keep, so that he might be before us at Westmin" ster, at a certain day now past, to answer unto Wil" liam Burton, gentleman, of a plea of trespass ; [AND "
" ALSO to a bill of the said William against the afore " said Charles, for two hundred pounds of debt, ac" cording to the custom of our court, before us to be
" exhibited ;] and our said sheriff of Middlesex at
" that day returned to us that the aforesaid Charles
" was not found in his bailiwick ; whereupon on the
" behalf of the aforesaid William in our court before
" us it is sufficiently attested, that the aforesaid
" Charles lurks and runs about in your county :
" THEREFORE we command you, that you take him,
" if he may be found in your bailiwick, and him
" safely keep, so that you may have his body before
" us at Westminster on Tuesday next after five
" weeks of Easter, to answer to the aforesaid William
" of the plea [and bill] aforesaid ; and have you there
" then this writ. WITNESS sir Dudley Ryder, knight,
" at Westminster, the eighteenth day of April, in the
" twenty-eighth year of our reign.
" By virtue of this writ to me directed, I have
" the body of the within-named Charles Long ; which"
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N° III. " I have ready at the day and place within-contained,
u—,-~< " according as by this writ it is commanded me.

§ 4.

The Writ ofQno minus in the Exchequer.

" GEORGE the second, by the grace of God of
" Great Britain, France and Ireland king, defender of
" the faith, and so forth ; to the sheriff of Berkshire,
" greeting. WE command you, that you omit not
" by reason of any liberty of your county, but that you
" enter the same, and take Charles Long, late of Bur" ford in the county of Oxford, gentleman, whereso" ever he shall be found in your bailiwick, and him
" safely keep, so that you may have his body before
" the barons of our exchequer at Westminster, on
" the morrow of the holy Trinity, to answer William
" Burton our debtor of a plea that he render to him
" two hundred pounds which he owes him and un" justly detains, whereby he is the less able to satisfy
" us the debts which he owes us at our said exche" quer, as he saith he can reasonably shew that the
" same he ought render: and have you there this
" writ. WITNESS sir Thomas Parker, knight, at
" Westminster, the sixth day of May, in the twenty" eighth year of our reign.
" Sheriff's
" return.

" By virtue of this writ to me directed, I have taken
.," the body of the within-named Charles Long ; which
" I have ready before the Barons within-written, ac" cording as within it is commanded me."

§ 5.

B«il bond to
The sheriff.

Special Bail ; on the Arrest of the Defendant, pursuant to
the Testatum Capias, in page xiv.

KNOW ALL MEN by these presents, that we Charles
Long of Burford in the county of Oxford, gentleman,
Peter Hamond of Bix in the said county, yeoman, and
Edward Thomlinson of Woodstock in the said county,
innholder, are held and firmly bound to Christopher
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Jones, esquire, sheriff of the county of Berks, in four N* III.
hundred pounds of lawful money of Great Britain, to be v—-v—•'
paid to the said sheriff, or his certain attorney, execu
tors, administrators, or assigns ; for which payment well
and truly to be made, we bind ourselves and each of us
by himself for the whole and in gross, our and every of
our heirs, executors, and administrators, firmly by these
presents, sealed with our seals. Dated the fifteenth day
of May in the twenty-eighth year of the reign of our
sovereign lord George the second, by the grace of God
king of Great Britain, France, and Ireland, defender of
the faith, and so forth, and in the year of our Lord one
thousand seven hundred and fifty-five.
THE CONDITION of this obligation is such, that if the
above-bounden Charles Long do appear before the jus
tices of our sovereign lord the king at Westminster, on
the morrow of the holy Trinity, to answer William
Burton, gentleman, of a plea of debt of two hundred
pounds, then this obligation shall be void and of none
effect, or else shall be and remain in full force and virtue-.

Sealed, and delivered, being Charles Long. (L.S.)
first duly stamped, in the Peter Hamond. (L.S.)
presence of
Edward Thomlinson. (L.S.)
Henry Shaw.
Timothy Griffith.

YOU Charles Long do acknowledge to owe unto
plaintiff four hundred pounds, and you John Rose and
Peter Hamond do severally acknowledge to owe unto commissionthe same person the sum of two hundred pounds a-piece,er'
to be levied upon your several goods and chattels, lands
and tenements, UPON CONDITION that, if the defendant
be condemned in this action, he shall pay the condem
nation, or render himself a prisoner in the Fleet for the
same ; and, if he fail so to do, you John Rose and Peter
Hamond do undertake to do it for him.
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N* III.
•—M~-' Trinity Term, 28 GEO. II.
Bail piecc.

Berks, > ON a Testatum Caflias from Oxfordshire
to wit. 5 against Charles Long, late of Burford in
the county of Oxford, gentleman, returnable on the
morrow of the holy Trinity, at the suit of William Bur
ton, of a plea of debt of two hundred pounds :
THE BAIL are, John Rose, of Whitney in the county
of Oxford, esquire. Peter Hamond, of Bix in the said
county, yeoman.
Richard Price, attorney 3
for the defendant.
5
The party himself in 400/.
Each of the bail in 200/.
Taken and acknowledged the twenty-eighth
day of May, in the year of our Lord one
thousand seven hundred and fifty-five de
bene ease, before me,
one of
Robert
the commissioners.
Grove,

error.
Writ of

*

§ 6. The Record, as removed by Writ of ERROR.

THE Lord the king hath given in charge to his trusty
and beloved sir John Willes, knight, his writ closed in
these words : GEORGE the second, by the grace of
God of Great Britain, France, and Ireland king, defen
der of the faith, and so forth ; to our trusty and beloved
sir John Willes, knight, greeting. BECAUSE in the
record, and process, and also in the giving of judgment, of
the plaint which was in our court before you, and your
fellows, our justices of the bench, by our writ, between
William Burton, gentleman, and Charles Long, late of
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Burford in the county of Oxford, gentleman, of a certain debt of two hundred pounds, which the said William demands of the said Charles, manifest error hath
intervened, to the great damage of him the said Wil
liam, as we from his complaint are informed : we,
being willing that the error, if any there be, should
be corrected in due manner, and that full and speedy
justice should be done to the parties aforesaid in this
behalf, do command you, that, if judgment thereof be
given, then under your seal you do distinctly and openly
send the record and process of the plaint aforesaid, with
all things concerning them, and this writ ; so that we
may have them .rom the day of Easter in fifteen days,
wheresoever we shall then be in England ; that the
record and process aforesaid being inspected, we may
cause to be done thereupon, for correcting that error,
what of right and according to the law and custom of
our realm of England ought to be done. WITNESS
ourself at Westminster, the twelfth day of February,
in»the twenty -ninth year of our reign.
THE record and process, whereof in the said writ chief-justice's
mention above is made, follow in these words, to wit : return-l
PLEAS at Westminster, before sir John Willes, knight, The record,
and his brethren, justices of the bench of the lord
the king at Westminster, of the term of the holy
Trinity, in the twenty-eighth year of the reign of
the lord GEORGE the second, by the grace of God
of Great Britain, France, and Ireland king, defender
of the faith, We.
Oxon, ? CHARLES LONG, late of Burford in the ^^1.
to wit. 3 county aforesaid, gentleman, was sum
moned to answer William Burton, of Yarnton in the
said county, gentleman, of a plea that he render unto
him two hundred pounds, which he owes him and
unjustly detains, [as he saith.] AND WHEREUPON DK.1.,ration,
the said William, by Thomas Gough his attorney, or count> °»
complains, that whereas on the first day of Decem
ber, in the year of our Lord one thousand seven hun
dred and fifty-four, at Banbury in this county, the said
Charles by his writing obligatory did acknowledge
himself to be bound to the said William in the said
sum of two hundred pounds of lawful money of Great
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N° III. Britain, to be paid to the said William, whenever after
U -v..».) the said Charles should be thereto required ; neverthe
less the said Charles (although often required) hath not
paid to the said William the said sum of two hundred
pounds, nor any part thereof, but hitherto altogether
hath refused, and doth still refuse, to render the same ;
wherefore he saith that he is injured, and hath damage
to the value of ten pounds : and thereupon he brings
Profert in
suit, [and good proof.] AND he brings here into, court
cuna.
the writing obligatory aforesaid; which testifies the
debt aforesaid, in form aforesaid ; the date whereof is
Defrncc.
the day and year before mentioned. AND the afore
said Charles, by Richard Price his attorney, conies
and defends the force and injury when [and where it
shall behove him,] and craves oyer of the said writ
ing obligatory, and it is read unto him [in the form
aforesaid] : he likewise craves oyer of the condition
o^ tne sa'cl writing, and it is read unto him in these
» per. words : " The condition of this obligation is such,
" that if the above bounden Charles Long, his heirs,
" executors, and administrators, and every of them,
" shall and do from time to time, and at all times
" hereafter, well and truly stand to, obey, observe,
" fulfil, and keep, the award, arbitrament, order, rule,
" judgment, final end, and determination, of David
" Stiles, of Woodstock in the said county, clerk, and
" Henry Bacon, of Woodstock, aforesaid, gentleman,
" (arbitrators indifferently nominated and chosen by
" and between the said Charles Long and the above" named William Burton, to arbitrate, award, order,
" rule, judge, and determine, of all and all manner of
" actions, cause or causes of action, suits, plaints,
" debts, duties, reckonings, accounts, controversies,
" trespasses, and demands whatsoever had, moved,
" or depending, or which might have been had,
" moved, or depending, by and between the said par" ties, for any matter, cause, or thing, from the be" ginning of the world until the day of the date
" hereof,) which the said arbitrators shall make and
" publish, of or in the premises, in writing under their
" hands and seals, or otherwise by word of mouth, in
" the presence of two credible witnesses, on or before
" the first day of January next ensuing the date here" of; then this obligation to be void and of none ef" feet, or else to be and remain in full force and virtue.**
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WHICH being read and heard, the said Charles prays
leave to imparl therein here until the octave of the
holy Trinity ; and it is granted unto him. The same im
day is given to the said William Burton here, Isfc. At
which day, to wit, on the octave of the holy Trinity,
here come as well the said William Burton as the
said Charles Long, by their attorneys aforesaid : and
hereupon the said William prays that the said Charles
may answer to his writ and count aforesaid. AND the Plea ;
aforesaid Charles defends the force and injury, when, ^i^
&c. and saith, that the said William ought not to have
or maintain his said action against him ; because he
saith, that the said David Stiles and Henry Bacon, the
arbitrators before named in the said condition, did not
make any such award, arbitrament, order, rule, judg
ment, final end, or determination, of or in the premises
above specified in 'the said condition, on or before the
first day of January, in the condition aforesaid above
mentioned, according to the form and effect of the
said condition : and this he is ready to verify. Where
fore he prays judgment, whether the said William
ought to have or maintain his said action thereof
against him [and that he may go thereof without a
day.] AND the aforesaid William saith, that, for any Replication,
thing above alleged by the said Charles in pleadings,
he ought not to be precluded from having his said
action thereof against him ; because he saith, that
after the making of the said writing obligatory, and
before the said first day of January, to wit, on the
twenty-sixth day of December, in the year aforesaid,
at Banbury aforesaid, in the presence of two credible
witnesses, namely,John Dew ofChalbtiry, in the county
aforesaid, and Richard Morris of Wytham, in the
county of Berks, the said arbitrators undertook the
charge of the award, arbitrament, order, rule, judg
ment, final end, and determination aforesaid, of and in
the premises specified in the condition aforesaid ; and
then and there made and published their award by
word of mouth in manner and form following, that is
to say : The said arbitrators did award, order, and
adjudge, that he the said Charles Long should forth
with pay to the said William Burton the sum of sev
enty-five pounds, and that thereupon all differences
between them at the time ef the making the said
VOL. in.
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writing obligatory should finally cease and determine.
And the said William further saith, that although he
afterwards, to wit on the sixth day of January, in the
year of our Lord one thousand seven hundred and
fifty-five at Banbury aforesaid, requested the said
Charles to pay to him the said William the said sevrmtatatub. enty-five pounds, yet (by protestation that the said
Charles hath not stood to, obeyed, observed, fulfilled,
or kept any part of the said award, which by him the
said Charles ought to have been stood to, obeyed,
observed, fulfilled, and kept) for further plea therein
he saith, that the said Charles the said seventy-five
pounds to the said William hath not hitherto paid :
and this he is ready to verify. Wherefore he prays
judgment, and his debt aforesaid, together with his
damages occasioned by the detention of the said debt,
Demurrer. to be adjudged unto him, ifc. AND the aforesaid
Charles saith, that the plea aforesaid, by him the said
William in manner and form aforesaid above in his
replication pleaded, and the matter in the same con
tained, are in no wise sufficient in law for the said
William to have or maintain his action aforesaid there
upon against him the said Charles ; to which the said
Charles hath no necessity, neither is he obliged by
• the law of the land, in any manner to answer : and
this he is ready to verify. Wherefore, for want of a
sufficient replication in this behalf, the said Charles,
as aforesaid, prays judgment, and that the aforesaid
William may be precluded from having his action
causes of aforesaid thereupon against him, Wc. And the said
demurrer. Charles, according to the form of the statute in that
case made and provided, shews to the court here the
causes of demurrer following ; to wit, that it doth not
appear, by the replication aforesaid, that the said arbi
trators made the same award in the presence of two
credible witnesses on or before the said first day of Jan
uary, as they ought to have done, according to the
form and effect of the condition aforesaid ; and that
the replication aforesaid is uncertain, insufficient, and
ioinder in wants form. AND the aforesaid William saith, that
demurrer. tne plea aforesaid by him the said William in manner
and form aforesaid above in his replication pleaded,
and the matter in the same contained, are good and
sufficient in law for the said William to have and
maintain the said action of him the said William there
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upon against the said Charles ; which said plea, and N° III.
the matter therein contained, the said William is *—v—'
ready to verify and prove as the court shall award :
and because the aforesaid Charles hath not answered
to that plea, nor hath he hitherto in any manner denied
the same, the said William as before prays judgment,
and his debt aforesaid, together with his damages
occasioned by the detention of that debt, to be adjudg
ed unto, him, &c. AND BECAUSE the justices here contmuwill advise themselves of and upon the premises *auxt.
before they give judgment thereupon, a day is there
upon given to the parties aforesaid here, until the
morrow of All Souls, to hear their judgment there
upon, for that the said justices here are not yet advis
ed thereof. At which day here come as well the
said Charles as the said William, by their said attor
neys; and because the said justices here will farther
advise themselves of and upon the premises before they
give judgment thereupon, a day is farther' given to the
parties aforesaid here until the octave of saint Hilary,
to hear their judgment thereupon, for that the said jus
tices here are not yet advised thereof. At which day
here come as well the said William Burton as the said
Charlesand
Long,
by their
said attorneys.
WHEREFORE,
..
record
matters
aforesaid
having been
seen, and theQ
by theUc™"t°
the justices here fully understood, and all and singular
the premises being examined, and mature deliberation
being had thereupon ; for that it seems to the said jus- Re ,ication
tices here, that the said plea of the said William Bur- insufficient!
ton before in his replication pleaded, and the matter
therein contained, are not sufficient in law, to have and
maintain the action of the aforesaid William against the
aforesaid Charles: THEREFORE IT is CONSIDERED, that
the aforesaid William take nothing by his writ afore- for tKefensaid, but that he and his pledges of prosecuting, to wit, &£„, nihit
John Doe and Richard Roe, be in mercy for his
complaint ; and that the aforesaid Charles go thereof "'"""
without a day, tfc. AND IT is FARTHER CONSIDERED, Amerce.
that the aforesaid Charles do recover against the afore- ment.
said William eleven pounds and seven shillings, for his
costs and charges by him about his defence in this be
half sustained, adjudged by the court here to the said
Charles with his consent, according to the form of the
statute in that case made and provided: and that the Execution.
aforesaid Charles may have execution thereof, &c.

xxxii

APPENDIX.

N° III.
AFTERWARDS, to wit, on Wednesday next after fif»_r-^-^j teen days of Easter in this same term, before the lord
General Er. the king, at Westminster, comes the aforesaid William
ror assigned. jjurton> ^jr peter Manwaring his attorney, and saith,
that in the record and process aforesaid, and also in the
giving of the judgment in the plaint aforesaid, it is mani
festly erred in this ; to wit, that the judgment aforesaid
was given in form aforesaid for the said Charles Long
against the aforesaid William Burton, where by the law
of the land judgment should have been given for the said
William Burton against the said Charles Long : and
writ of*i« tnis ne is readv to verify- AND the said William prays
, to hear the writ of the said lord the king, to warn the said
Charles Long to be before the said lord the king, to hear
the record and process aforesaid : and it is granted unto
him : by which the sheriff aforesaid is commanded that
by good [and lawful men of his bailiwick] he cause the
aforesaid Charles Long to know, that he be before the
lord the king from the day of Easter in five weeks,
wheresoever [he shall then be in England,] to hear the
record and process aforesaid, if [it shall have happened
that in the same any error shall have intervened ;] and
farther [to do and receive what the court of the lord
the king shall consider in this behalf.] The same day
is given to the aforesaid William Burton. AT WHICH
DAY before the lord the king, at Westminster, comes
/«*
the aforesaid \Villiam Burton, by his attorney aforesaid :
and the sheriff returns, that by virtue of the writ afore
said to him directed he had caused the said Charles
Long to know* that he be before the lord the king at the
time aforesaid in the said writ contained, by John Den
and Richard Fen, good, &c; as by the same writ was
commanded him : which said Charles Long, according
to the warning given him in this behalf, here cometh
Km* assign- by Thomas Webb his attorney. WHEREUPON the said
ed afresh. William saith, that in the record and process aforesaid,
and also in the giving of the judgment aforesaid, it is
manifestly erred, alleging the error aforesaid by him
in the form aforesaid alleged, and prays, that the judg
ment aforesaid for the error aforesaid, and others, in the
record and process aforesaid being, may be reversed,
annulled, and entirely for nothing esteemed, and that the
said Charles may rejoin to the errors aforesaid, and that
the court of the said lord the king here may proceed to
the examination as well of the record and process afore
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said, as ofthe matter aforesaid above for error assigned, jjo ni,"
AND the said Charles saith, that neither in the record v-_y__^
and process aforesaid, nor in the giving of the judgment Rejoinder;
aforesaid, in any thing is there erred ; and he prays in ^atum."*
like manner that the court of the said lord the king here
may proceed to the examination as well of the record
and process aforesaid, as of the matters aforesaid above
for error assigned. AND BECAUSE the court of thecominulord the king here is not yet advised what judgment to81"*give of and upon the premises, a day is thereof given
to the parties aforesaid until the morrow of the holy
Trinity, before the lord the king, wheresoever he shall
then be in England, to hear their judgment of and upon
the premises, for that the court of the lord the king
here is not yet advised thereof. At which day before
the lord the king, at Westminster, come the parties
aforesaid by their attorneys aforesaid: WHEREUPON, opinionvr
as well the record and process aforesaid, and thethecourtjudgment thereupon given, as the matters aforesaid
by the said William above for error assigned, being
seen, and by the court of the lord the king here being
fully understood, and mature deliberation being there
upon had, for that it appears to the court of the lord
the king here, that in the record and process afore
said, and also in the giving of the judgment aforesaid,
it is manifestly erred, THEREFORE IT is CONSIDERED, judgment
that the judgment aforesaid, for the error afore said, monpkas'
and others, in the record and process aforesaid, be reversed.
reversed, annulled, and entirely for nothing esteem
ed; and that the aforesaid William recover against Judpnemfor
the aforesaid Charles his debt aforesaid, and also the pla"ttlff'
fifty pounds for his damages which he hath sustained,
as well on occasion of the detention of the said debt,
as for his costs and charges, unto which he hath been costs,
put about his suit in this behalf, to the said William
with his consent by the court of the lord the king Defendant
here adjudged. And the said Charles in mercy.
§ 7- Process of Rxeaithr. .

• GEORGE the second, by the grace of God
Great Britain, France, and Ireland king, defender
the faith, and so forth ; to the sheriff of Oxfordshire,
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N* III. greeting. WE command you, that you take Charles
'j-y ^ Long, late of Burford, gentleman, if he may be found
in your bailiwick, and him safely keep, so that you
may have his body before us in three weeks from the
day of the holy Trinity, wheresoever we shall then be
in England, to satisfy William Burton, for two hun
dred pounds debt, which the said William Burton
hath lately recovered against him in our court before
us, and also fifty pounds, which were adjudged in our
said court before us to the said William Burton, for
his damages which he hath sustained, as well by
occasion of the detention of the said debt, as for his
costs and charges to which he hath been put about
his suit in this behalf, whereof the said Charles Long
is convicted, as it appears to us of record : and have
you there then this writ. WITNESS sir Thomas
Denison *, knight, at Westminster, the nineteenth
day of June, in the twenty -ninth year of our reign.
Sheriff's
Cfpi
Cm-piu.
return.

Writ of
Fierifarias.

By virtue of this writ to me directed, I have taken
the body of the within-named Charles Long ; which I
have ready before the lord the king, at Westminster,
at the day within-written, as within it is commanded
me.
GEORGE the second, by the grace of God of
Great Britain, France, and Ireland king, defender of
the faith, and so forth ; to the sheriff of Oxfordshire,
greeting. WE command you, that of the goods and
chattels within your bailiwick of Charles Long, late
of Burford, gentleman, you cause to be made two
hundred pounds debt, which William Burton lately in
our court before us at Westminster hath recovered
against him, and also fifty pounds, which were ad
judged in our court before us to the said William,
for his damages which he hath sustained, as well by
occasion of the detention of his said debt, as for his
costs and charges to which he hath been put about
his suit in this behalf, whereof the said Charles Long
is convicted, as it appears to us of record ; and have
that money before us in three weeks from the day of
* The senior puisne justice ; there being no chiefjustice that term.
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the holy Trinity, wheresoever we shall then be in Eng- N° III.
land, to render to the said William of his debt and KJ-T-»_/
damages aforesaid : and have there then this writ.
WITNESS sir Thomas Denison, knight, at Westmin
ster, the nineteenth day of June, in the twenty-ninth
year of our reign.
By virtue of this writ to me directed, I have caused sheriffs
to be made of the goods and chattels of the withinwritten Charles Long, two hundred and fifty pounds ;
which I have ready before the lord the king at West
minster at the day within-written, as it is within com' manded me.
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